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PREFACE

A question, which a retired police officer like me faces is why police take so long to complete investigation particularly of serious crime and why courts take a longer time to decide cases sent to them for trial. Reference is then made for good measure to the speed with which the above two pro​cesses - investigations and trials - are completed in countries like UK and USA. The feeble and stereotyped answer that we are, after all, governed by our own laws and procedures does not carry much conviction. A retort fol​lows that we should get our laws and rules altered.

The time has indeed come to think of such a revision. After all our basic criminal laws like Indian Penal Code, Code of Criminal Procedure and Indian Evidence Act were enacted more than 125 years ago and today they remain essentially as they were, except for a few changes made in them. To compound matters, a forest of new penal enactments has been and is being added to the already long list on the statute book and it should cause no surprise to anybody that we are paying a heavy price for not moving with the times and choosing to trudge on in the same old rut of old legal pro​cesses. According to recent reports, the number of cases pending trial in our courts from top to bottom is over 20 million.i.e.2 crores

For some time I have been asking myself why persons like me with long spells on the higher rungs in the Police Department should not put our heads together, give deep thought to the current imbroglio and propose mea​sures, even very radical, to ease the situation. Accordingly I sounded Messrs S.P.Karnik, Mohan Katre, V.G.Vaidya and B.J.Misar, who are all Pune- based as I am. They readily agreed to cooperate and we held 43 weekly meetings attended by all of us except Mr. Karnik who was away from Pune in March and April 1997. I must state that contributions made to our discussions by Mr. Katre and Mr. Misar deserve a special mention.

We must clarify that when we undertook the above task, we were not unaware of the voluminous and studied work done in this connection by various Law Commissions as well as by some eminent and qualified indi​viduals, but they appeared to have mainly confined themselves to suggest​ing changes in tune with the legal framework as it exists and made no pro​posals which could be said to be a radical departure from the status quo. In our opinion what the situation now demands is a total rethinking, which should of course not prejudice the interests of the accused person and yet afford reasonably quick justice and relief to the complainant. If this means changing or doing away with some laws and procedural rules or introducing some new penal provisions, it must be done without hesitation or fear of criticism, based merely on reluctance to break away radically from the past. 

We split the problems before us into five issues as follows:

a)
Can the burden on the police be reduced through rationalisation of

certain laws to give them more time to concentrate on serious and/or

violent crimes including terrorist crimes?

b)
    How can police investigation be expedited?

c)
How can trials in courts of law be speeded up?

d)
Can the list of punishments (as prescribed by the I.P.C.) be fortified to enhance their deterrence?

e)
Are any changes necessary in the existing provisions regarding ap​peals to higher courts?

Our request is that the recommendations that we have made and the reasons given for them be examined dispassionately and if they are found logical and reasonable, individuals and agencies interested in crime control and maintenance of law and order should make efforts to get them the re​quired legal covering. Like so many others we too feel that the situation is getting serious and unless immediate remedial measures are taken, people may start thinking, as they have already done in a few places like Bihar, of taking law in their own hands, a prospect signaling utter chaos and anarchy.

We do not at all claim that all our recommendations are original, but a number of them certainly are.

My colleagues:                           

S.P. Karnik  I.P.S. (Retd)                    V.G. Kanetar, I.P.S.(Retd)

Former Addl Secretary,                        Former Director General,

Cabinet Sectt, New Delhi                     C.R.P.F. New Delhi

.

V.G.Vaidya I.P.S.(Retd)
     Mohan Katre I.P.S. (Retd)

Former Director,
     Former Director C.B.I.
Intelligence Bureau,
     New Delhi
New Delhi.


                                                              B.J. Misar I.P.S. (Retd)

                                                              Former Principal Secretary

                                                              Home Dept. Govt. of Maharastra,

                                                              Mumbai

                         DECRIMINALISATION

1.1
It is a truism that the number of penal laws on the statute book goes on increasing all the time and that this is a phenomenon common to almost all the countries. Taking our own India, so far as one is aware, not more than 5 penal laws have been repealed by our legislatures in the last 50 years. But this small reduction is more than offset by the enactment of perhaps more than a couple of hundred new penal laws. Those in the former category in​clude the Whipping Act, the Criminal Tribes Act and very recently the TADA. On the other hand the latter category consists of a litany of them such as the Prohibition Act, Habitual Offenders Act, Hindu Marriage Act, Anti Dowry Act, Prevention of Corruption Act, FERA, Protection of Civil Rights Act, NSA, Narcotic Drugs and Psychotropic Substances Act, Prevention of Copy​ing in Examinations, et al.

1.2
What is more, each of these laws has created new offences and pre​scribed punishments for them and, as before, the burden of their enforce​ment is almost invariably placed on the shoulders of the police. As if this were not enough, some of these laws relating to liquor, gambling and prosti​tution have spawned disturbing corruption in the police forces and also led to the formation of criminal - politician - police nexus, which seriously un​dermines efforts made to curb the shenanigans of the mafiosi, whose rise is a direct fallout of the above linkage. Moreover, stereotyped measures such as increases in police manpower, number of police stations, courts etc. have produced a very limited effect mainly because, as observed above, laws and procedures regarding crime investigations and court trials have almost re​mained the same and there are sharp limits to increases in man power, equip​ment and buildings due to financial and space constraints. Yet one more feature to be noted is the rise in the number of educated and even well off people and juveniles (including girls) who have turned and are turning in increasing numbers to white collar crime.

1.3
“Crime In India 1995” issued by the National Crime Records Bureau, New Delhi, shows the incidence of socio-economic crimes as follows:


Crime Head
Year 1990
Year 1995

Gambling Act
168056
137737

Prohibition Act
594789
645557

Immoral Traffic
16426
8447

(Prevention) Act

1.4   As we all know, the above decreases in gambling and prostitution offences does not certainly mean that the two evils are coming under control and will disappear altogether if police pressure is kept up. On the contrary, it is necessary to bear in mind that fondness for intoxicating liquids, betting and the urge to unburden oneself sexually in places of ill fame has been with man since he started living in groups on the earth and no effort made even by despotic rulers or passionate saints have succeeded in weaning him away from these weaknesses. It should suffice to cite here the fiasco of prohibition witnessed a few months back in Andhra Pradesh. The T.D.P Govt. came into power in 1995 on the campaign cry of introduction of prohibition. This election promise was immediately implemented by the Govt with great fanfare. A few months back they took a complete somersault by repealing the ban imposed on liquor, leading to tumultuous celebration by tipplers of the state. The rulers found to their dismay that not only the Govt was losing crores of rupees by way of excise revenue, but the taboo had also spawned a thriving cottage industry producing illicit liquor and given rise to widespread corruption in the police force. This was not a development peculiar to Andhra Pradesh, because a few other states like Maharashtra, Gujarat and Tamil Nadu, which had tried the experiment earlier had their fingers badly burnt in the same way. They all had refused to draw any lesson from the total failure of prohibition in the U.S.A. about six decades back or the rise of mafia gangs as a direct fallout of this unwise venture to enforce morals by law.

1.5
Almost similar has been the experience in respect of gambling and prostitution. These age-old frailties are, to be honest, built into the human psyche and have defied all efforts made so far to eradicate them.

1.6
One peculiar feature common to the above weaknesses is that the vic​tim, if any, is the very person who indulges in them and not someone else as in crimes such as robbery, murder, rape, criminal breach of trust, etc.

1.7
A look at the disposal of these offences in 1995 by the police and the courts as recorded in the “Crime in India 1995” would be useful:

Gambling
(A)
Total no. of cases for investigation
142685

by police including cases from

previous years
(B)
Cases sent for trial
138213
(C)
Total no. of cases for trial including
355850

cases, pending from previous years
(D)
Cases convicted
112006
(E)
Cases acquitted 
23035

Prohibition Act
(A)
As above
744850
(B)
--“--
640942
(C)
--“--
1942760
(D)
--“--
367864
(F)
--“--
164521


Immoral Traffic (Prevention) Act
(A)
As above
9168
(B)
--‘--
8658
(C)
--‘--
15036
(D)
--‘--
8041
(F)
--‘--
925

1.8
Following conclusions can be drawn from the above figures read in conjunction with those quoted earlier, showing the above crimes registered in 1990 and 1995.

(a)     The pressure cast by these offences on the police, who have to ob​serve, in each and every case, the prescribed formalities like registra​tion, visiting the scene of offence, interrogating people and recording their statements, move about in search of accused persons and send up charge sheets or report for summaries continues almost unabated.

(b)
The number of acquittals, particularly in gambling and liquor cases, is very large.

(c)
It exposes the inability of the modern state, however well intentioned it may be, to inculcate certain morals into its citizens by law.

1.9
We, therefore, strongly recommend that:

(A)
The Prohibition Act: Wherever it is in force, it should be repealed and its place taken by an act laying stress on non-penal measures to wean people, particularly addicts, away from the bottle. The new enactment should, however, penalise severely:

(a) Disorder in public place under the influence of liquor; 

(b)  Involvement of juveniles in transporting or peddling liquor;

(c)
Use of force or violence in transporting or peddling liquor;

(d)
Driving a vehicle under the influence of liquor;

(e)
Causing nuisance of any type to the neighbourhood.

(B)
Gambling: As in the case of horse racing and Govt. lotteries, all other types of gambling should be regulated by instituting a system of li​censes to gambling houses or clubs or similar places and taxing them adequately to earn revenue for the Govt. treasury. As above the new law should severely penalise:

(a)
Disorder in public places;

(b) Involvement of juveniles in gambling or their use in promoting gambling and;

(c)
Causing nuisance of any kind to the neighbourhood.

(C)
Prostitution: In place of the existing legislation on prostitution there should be an act to license prostitutes on the lines of certain countries like France, where apart from their sex activities, they are compelled to undergo periodical medical examinations, operate in prescribed ar​eas and comply with some other regulations. Here too safeguards will be necessary to protect juveniles from being forced or lured into this profession, prevent disorder in public places or nuisance of any type to the neighbourhood.

(D)
Thefts: Yet another crime which needs looking into is thefts as de​fined in section 378 I.P.C. These are simple offences as distinguished from theft in a building or by a servant of property belonging to his employer or theft after preparation for causing injuries or extortion or robbery or dacoity.

Simple thefts occur in very large numbers every year (353191 in 1990, 350582 in 1992 and 294306 in 1995) but only about 20% eventually end in conviction in law courts. Experience shows that a case of theft is success​fully solved only if the accused is caught red-handed or the stolen property (or a part of it), if identifiable, is later recovered from someone whose inter​rogation leads the police to the thief. Such a denouement unfortunately does not occur frequently.

A special feature of such thefts is that in a substantial majority of cases, they take place because of negligence or carelessness on the part of the complainants. It can be easily shown that had the latter exercised a little care or taken a few simple precautions, these offences would not have oc​curred at all.

This being an instance of very poor returns on vast inputs i.e. meager detection despite enormous amount of time, money and energy spent on registering every complaint, drawing spot panchnamas, questioning many persons, writing case diaries every day and finally classifying as undetected a large majority of the cases, there is a strong case for refusing investigation into such thefts, subject of course to two exceptions, viz:

(a)
Where the accused is caught red-handed on the spot or soon there​after, in which case the offencc be taken up for investigation and the accused prosecuted and

(b)
Where the property stolen or a part thereof is clearly identifiable, in which case a full description be obtained in writing from the complainant of all the identifiable items and it be kept on record for use when the stolen property is recovered later on, acciden​tally or otherwise.

Leaving thefts aside, we should like to emphasise that though our earlier suggestions might appear drastic at first sight, they are only a blunt acknowledgement of the fact that certain moral values cannot be pushed into people’s heads merely by enacting punitive laws and that some realistic allowance must be made for weaknesses in human character. What else can explain the reluctance to totally ban the use of tobacco products or legalisation of horse racing or promotion of Govt. lotteries or the use of liquor permits to civilians in dry areas or total exemption of defence personnel from the dry law or not holding of prostitution per se as a criminal act?

Added merits of our suggestions are substantial revenues for the public exchequer (instead of heavy drain on it for implementing irrational laws), choking of some corruption channels of the police and giving them (as also the judiciary) much more time to devote to investigation and disposal of serious crime. There will also be fewer occasions for the police, criminals and others to come together and form evil nexus.

POLICE INVESTIGATIONS

2. 1
The procedure regarding investigation of cognisable offences is laid down in Chapter XII of the Cr.P.C. but it is to be noted that this Code was first put on the statute book in 1898 i.e. about 100 years back. It was amended from time to time but provisions relating to police investigation did not undergo any material change even in 1973 when the entire Code was redrafted, though crime has been increasing by leaps and bounds and the police are increasingly burdened -rather overburdened- with multifarious responsibili​ties, other than investigations, according to the above Code.

2.2
We have, therefore, carefully examined the above provisions and feel that the following changes are necessary to introduce speed into the conduct of investigation without, of course, prejudicing the rights of the accused in any way:

(A)
Section 157 Cr.P.C. does not prescribe any spot (scene of offence) panchnama and the investigating officer should not, therefore, waste any time in collecting panchas from the neighbourhood and drawing it up. Respectable people are mostly averse to come forward for this purpose because of their preoccupations or reluctance to get involved in such matters and the police have perforce to seek the assistance of disreputable elements who are ready to ditch the police in the court for ulterior motives. The investigating officer should, therefore, make a careful note of his own, to be entered in the case diary of that day, of what he saw at the scene and in important or in heinous cases make use of a good camera to pick up all the salient facts and clues, if any, observed there. There is nothing against law in this process; on the contrary, it will save a lot of time and energy of the police. Even dur​ing trials it will save time of the courts as witnesses to the panchnama of the scene of offence will not have to be examined.

(B)
Tape recorders should he used to record testimonies of important wit​nesses, including the accused, if willing to make a confession.

C)
Regarding the bar placed by section 162(1) of the Cr.P.C. on obtaining the signatures of the witnesses on their statements recorded during investigation, the Law Commission in its 14th. 41st and 48th reports recommended that the statements of literate witnesses recorded dur​ing investigation should he signed by the witnesses, as this would com​bat the tendency of witnesses to turn hostile during trial. However, the Joint Select Committee of Parliament deleted this provision saying that the time was still not ripe for this radical change.

2.3
We think it is now high time to accept the recommendation of the Law Commission for the following reasons:

1) During the last 23 years the level of literacy has gone up consider​ably.



2)
Officers of the departments of Customs. Central Excise, Income Tax, Enforcement 

      Directorate, Sales Tax etc. who come from the same social milieu as the police officers are allowed 

      to obtain sig​natures of witnesses on statements recorded by them.

3)
The present provision of not obtaining the signature of a witness on his statement can be used by 

      an unscrupulous police officer for diluting the evidentiary value of the statement of an important


witness by omitting certain vital facts stated by him. This would favour the accused person during the 

      trial. If the witness mentions these facts during the cross examination, he can be shown to be


making improvements on his police statement by confronting him with the statement recorded 

     during the investigation.

4)
The 1973 Code has simplified the procedure for committing an accused person to trial by a sessions 

      court.  A magistrate can now do so by merely going through the papers filed along with the


charge sheet by the police. Obtaining the signatures of witnesses on their statements would be an 

     additional safeguard.

5) Countries like Malaysia and Singapore which followed the Indian Cr.P.C. 1908, have 

     changed their law and it is now obligatory for witnesses to sign their statements recorded 

     by the police during investigation.

(D)
Computers are now being used more and more in the police depart​ments, centrally and statewide, for storing data regarding the anteced​ents. M.O., finger prints, previous convictions etc. of criminals and investigating officers should therefore be instructed and encouraged by their superiors to obtain and scrutinise such data for clues to solve offences under investigation. In this respect the National Crime Re​search Bureau at the national level and the State Crime Research Bureau at the state level could effectively and continuously coordinate the investigation of offences with similar MO. or by same gangs within their respective jurisdictions.

(E)
The Law Commission had recommended, and we fully endorse it, that section 25 of the Indian Evidence Act, 1872 should be amended and police officers of and above the rank of Dy S.P. should be empowered to record confessions of the accused. It is indeed strange that 125 years after the Act was passed even superior, well educated, experienced and responsible police officers are not regarded as persons fit to be entrusted with this responsibility but a raw junior magistrate or any member of the Customs or Excise Department is. This is an unwar​ranted slur on the police officers and should be withdrawn immedi​ately. Such a modification will also save time wasted in taking the accused to the nearest magistrate, keeping him there for at least 3/4 days and then bringing him back. The police officer recording the con​fession will of course have to follow the procedure laid down in sec​tion 164 of the Cr.P.C.(and instructions if any issued by the High Court or the Supreme Court).

(F)
Anticipatory Bail

In the revised Criminal Procedure Code 1973, provision has been made for the grant of anticipatory bail vide section 438 to prevent influen​tial and rich persons from trying to implicate their rivals in false cases with a view to disgrace them by getting them arrested. In sub section 2 of section 438 certain conditions are laid down for the grant of anticipatory bail.

In the earlier Code such a provision did not exist but there were con​flicting rulings of different High Courts on the point of grant of bail to a person apprehending arrest by the police. The Law Commission in its 41st report felt that in the circumstances prevailing in India such a provision was necessary.

The Supreme Court, in a ruling in 1977, laid down suitable guidelines about the manner in which courts should deal with petitions for grant of anticipatory bail. It observed that provisions in section 437 relating to grant of bail by courts in non-bailable cases were implicit in section 438 relating to anticipatory bail. It had said that the scope of section 438 was much nar​rower than that of section 437 and the petitioner, apart from satisfying the requirements of section 437, must, in addition, make out a special case for grant of anticipatory bail. However, in 1980, the Supreme Court reversed this judgment saying that since the power to grant anticipatory bail is vested in sessions courts and High Courts, their discretions need not be fettered by the Supreme Court.

Provision for grant of anticipatory bail does not exist in U.K. and U.S.A. and, as far as we are aware, anywhere else in the world.

This provision has had many adverse effects on investigation of im​portant cases by the police, some of which are as follows:

a) When anticipatory bail is granted, the psychological impact of arrest and interrogation in police custody is lost. Full bench of the Punjab and Haryana High Court in Gurubaksh Singh Sibia VS State of Punjab

had observed that the very purpose of arrest and remand in police custody is to allow the investigating officer to interrogate the accused in isolation and that interrogation is a delicate and expert job in which

     relative isolation of the accused is one of the material contributing factors.

b)
Instead of innocent persons being able to take advantage of this provision of law for avoiding harassment, it is the rich and the influential persons involved in organised crimes, particularly economic crimes who are able to take advantage of this provision to avoid arrest and frustrate successful investigation. For example, in the recent case of Mumbai cobbler scam, the well known accused Sadruddin Daya was able to avoid arrest for nearly 2.5 months by approaching the Sessions Court amid the High Court for anticipatory bail. It was granted by High Court but the order was reversed by the Supreme Court.

It is therefore proposed that section 438 should be deleted from Cr.P.C.

(G)
Mandatory grant of bail under proviso to sub section 2 of section 167 Cr.P.C.
According to this new provision a magistrate has to release an accused, who is in custody, on bail if the police are not able to complete the investigation within a period of 60 days from the date of his arrest.

Though arrest during investigation is not mandatory, media persons and the common citizen have come to believe that arrest must immediately follow the registration of F.I.R. in a cognisable offence. Public opinion is building up to demand immediate arrest of the accused persons after the registration of the case, at least in offences involving important persons. However in many cases investigations are of a complex nature spread over many states or even in foreign countries or involve deep conspiracy to commit anti-national acts. Unfortunately the law does not provide any discretion to the magistrate in extending the custody of the accused. When the Supreme Court has preferred not to lay down any guidelines for grant of anticipatory bail so as not to fetter the discretion of the Sessions and High Courts or the law allows courts to award lesser than the minimum punishment laid down for reasons to be recorded, there is no reason why discretion should not be granted to a magistrate to extend custody of the accused persons beyond 60 days in types of case mentioned above.

(H)
As the number of enquiries into various types of miscellaneous complaints, which every police station is called upon to make, is very large, we suggest that a special staff, whose composition and strength will naturally depend upon the volume of such work to be done, be sanctioned for each police station. This will allow investigation of cognisable offences to proceed without interruption.

(I)
Urbanisation is taking place in a big way in our country amid it is imperative that people in cities with complaimits or with some vital information should not have to go a long way to reach the police station of their area. With this objective in mind, we recommend that the system existing in Pune city since long, of establishing chowkies at suitable places in each police station limits be adopted in all the cities which -do not have it. Each chowkey in Pune city is manned by one or more police sub- inspectors with adequate staff and inter alia accept com​plaints of cognisable offences and starts immediate investigation after informing its police station of the incident on phone or otherwise. Apart from such investigations, the chowkey staff patrols its area, vis​its crisis points and renders help to people in distress.

(J)
It is of the utmost importance that there must not be any interference, except by superior police officers acting under section 36 Cr.P.C., in crime investigations being conducted by police officers under chapter XII of the Cr.P.C. Similarly police officers should not be required to obtain any prior permission of any non-police authority to register cognisable offences under section 154 Cr.P.C. unless they are required to do so by any law in force.

(K)
If any police officer conducting investigation under chapter XII of the Cr.P.C. is asked by any superior authority to take some irregular or unlawful action, he should request the latter to issue the instruction in writing to him.

(L)
Investigating police officers should remember that statements made by witnesses during the course of investigation are confidential docu​ments until they are produced during trial or any other proceedings in a court of law. They (investigating officers) should not therefore show them to any outsider or give on their own publicity of any type to such statements.

TRIALS IN LAW COURTS

3. 1
Speedy police investigations have no meaning whatsoever, if cases sent by the police to courts for trials remain pending for months if not years. As mentioned in the Preface, the number of cases pending trial in our courts from top to bottom is over 20 million. Ways must therefore he found to reduce sharply the delays which are mainly caused by certain archaic provi​sions even now existing in the Cr.P.C. and the Indian Evidence Act.

3.2
We are convinced that the following modifications or changes are ur​gently necessary in the two laws:

(A)
As prescribed by certain Acts (other than the Cr.P.C.) of ours or in the Singapore Criminal Procedure Code, the court should warn the ac​cused at the beginning of the trial that if he does not say anything to answer the charge, an adverse presumption might be drawn against him.

(B)
A trial court should exercise the authority given to it by section 165 of the Indian Evidence Act and sections 294, 295, and 296 of the Cr.P.C. to enable it to ascertain the truth or to expedite the trial.

(C)
If the court at any time during the course of the trial feels that ends of justice would be met by taking a bond from the accused for good behaviour, it may do so provided the state, the accused and the victim, if any, agree to it.

(D)
Courts of Honorary Magistrates should be revived to try simple cases under the Police Act, Motor Vehicles Act and other minor acts. With the tremendous expansion of governmental activities in various fields and growth of industries since independence, a large pool of retired officers of central and state govt., public sector undertakings, private industries, banks etc. is available for setting up benches of honorary magistrates in most of the cities and such benches can effectively re​duce the burden of minor cases in magistrates’ courts. It should be, however, laid down that only retired officers of certain status, who have some experience in dealing with enforcement of laws or have some legal background, should be appointed as honorary magistrates.

(E)
A court should try a case on a day to day basis and should sternly discourage dilatory tactics either by the prosecution or the defence. If it deems it expedient and feasible, it should carry on the hearing even in the absence of one of the two counsels. In particular, if a witness is present on the day he is summoned to give his testimony, he should be examined by the court even if the advocate of the opposite side is not present. The witness could be summoned again if the court feels that such a step is necessary in the interest of justice.

(F)
Regarding interlocutory revision petitions, the court dealing with them should not stay the order of the lower court except for special reasons to be recorded in writing.  An ex parte stay order should not be issued at all. If it is required to be issued for any extraordinary reasons which will have to be recorded, it should be only for a duration of 7 days. In all such petitions the responsibility of giving notice to the other party/parties to the petition should be that of the party seeking the stay. A stay order, if issued, should lapse after 30 days unless the petition is disposed of earlier by the court. In the case of more than one revision petition pertaining to the same case, the total period of stay in all or​ders should not exceed 60 days.

(C)
Supply of documents to the accused by the court under section 207 of the Cr.P.C. should be restricted only to the cases where the maximum punishment prescribed by law is death or imprisonment for life or imprisonment for more than 5 years.

(H)
We are well aware of the view taken by the Supreme Court about the independence of the prosecutors (appearing in magistrates’ courts) from the control of the police authorities.  However, with due respect to the Supreme Court, we do feel that the former system of placing the Asst. Public Prosecutors appearing in magistrates’ courts under the control of the police department did give better results, because they were accountable to it and the department was very interested for obvious reasons in ensuring that the cases sent up for trial did end in convic​tion. Under the new system, the Asst. Public Prosecutors are, for all purposes, not accountable to anybody and no non-police authority is as interested as the police in efficient prosecution. There are reliable reports that prosecution work is not being taken seriously as there is no supervision over the work of the Prosecutors from day to day.

In the C.B.I. the full time prosecutors who conduct C.B.I. cases in magistrates’, special judges’ and sessions courts are under the control of the Director C.B.I. There is then no reason why the old system should not be revived in the states too. When the buzzword today is accountability of public servants, it appears very anomalous to have a cadre of officers spread over various districts not accountable to any authority in the district.

(1)
During the trial of a cognisable and non bailable offence punishable with death or life imprisonment or imprisonment for 5 years or more, bail should not he granted to an accused person unless he is a minor or

except in special circumstances such as serious illness. If the trial is prolonged beyond a period of 2 years, the accused may be released on bail in offences not punishable with death or imprisonment for life. However while considering the grant of bail to the accused person in such a case, the trial court should take into consideration the circum​stances, which have delayed the completion of the trial for 2 years. If the delay is due to the dilatory tactics adopted by the accused, he should not he released on bail.

(J)
Offences under sections 406, 407, 408, 411 and 414 of the I.P.C. are compoundable under section 320 of the Cr.P.C. with the consent of the victim provided the property involved does not exceed Rs. 250/-in value. As the value of the rupee has decreased considerably since the latter section was incorporated in Cr.P.C. it might now be raised to Rs.5000/- in each of the above-mentioned offences.

(K)
To control certain types of criminals or disturbers of peace, the police usually launch cases against them under sections 107, 109 and 110 Cr.P.C. (popularly known as chapter cases).  To expedite the disposal of such cases, the Government of Maharashtra has empowered all Assistant Commissioners of Police in the Police Commissionerates, police in​spectors in the local crime branch of each district, all officers of and above the rank of inspector in the Protection of Civil Rights Cells and in the state C.I.D. Crime Branch to hear such cases and dispose of them according to law. We recommend that similar powers may be con​ferred on police officers of corresponding ranks in other states where this has not already been done. We have no doubt that if this is done and the empowered officers discharge their duty sincerely, there will be a wholesome effect on the crime situation.

(L)
For breaches of certain minor offences under the Motor Vehicles Act and the Police Act, the police take monetary deposits from the ac​cused persons and file cases against them in the magistrates’ courts. We feel that the power to take such deposits should be given to the police officers in offences under other Acts also where the punish​ment prescribed is only a fine of Rs.500/- or less. This will act as a real and much needed deterrence in cases of public nuisance.

(M)
Under some laws in force, several offences of a minor nature relating to public nuisance, driving of vehicles, misbehaviour in a public place etc. are made punishable with a fine up to Rs. 100 or 200 only. As the value of the rupee has gone down considerably since these penal pro​visions were enacted, we are of the opinion that steps may now be taken to raise these amounts to a minimum of Rs.500/- to maintain the deterrent effect of the punishment.

PUNISHMENTS

4.1
Punishments which can be inflicted by law courts in India are listed in Section 53 of the  1.P.C. and they are as follows:

1)
Death,  2) Imprisonment for life,  3) Rigorous or simple imprisonment,

4)
Forfeiture of’ property and,   5) Fine.

4.2
We feel that some additions are necessary to this list with the twin objective of increasing (deterrence as well as reducing overcrowding of jails to a certain extent. There are certain offences like:

(a)
Eve teasing of objectionable types like fingering of certain parts (breasts, thighs, buttocks) of the female body;

(b)
Sexual abuse of children;

(c)
Rape or sodomy without consent;

(d)
Profiteering in or hoarding of essential commodities (food grains, kerosene, edible oils and life saving drugs) when they are in short supply and,

(e)
  Vandalising public or private property

which deserve, on conviction in a court of law, a punishment which the culprit will remember with anguish and shame for a long time to come. Such a penal provision could be whipping which was in existence in our country in the first four decades of this century but was repealed on grounds more sentimental than rational or realistic. Not to speak of certain Middle East countries which firmly believe in the efficacy of this punishment. Even Singapore has great faith in its deterrence value. It must be stated that when the Whipping Act was in force in India, the punishment was never admin​istered in public; it was inflicted inside the prison and in the presence of a medical officer.

4.3
We, therefore, recommend the revival of the Whipping Act because of its deterrent effect and the substitution of whipping, partly or fully, for a prison sentence.

4.4
As the resurrection of the punishment of whipping is likely to be dubbed as nothing but a relapse into medieval and barbaric practices, it is necessary to give the reasons in detail here for recommending it. They are:

1)
Because of the acute pain suffered, this punishment will remain in the offender’s memory for a long time; in other words the deterrent effect will be far more durable than that of a mere imprisonment.

2)
As the whipping is to be done in the presence of a medical officer inside the jail, no permanent damage is likely to occur to any organ or limb of the offender’s body.

3)
There is nothing even morally or ethically objectionable about this punishment because the physical pain likely to be suffered will always be less harmful than the psychological or career-wise impact caused  by a long spell of  imprisonment.

4)
Punishment of’ whipping could he awarded in conjunction with imprisonment and/or fine. To that extent, the latter two punishments could be scaled down proportionately by the court.

4.5
The other additions we suggest are:

A)
Introduction of a system of plea-bargaining (to cut down the entire trial time but without allowing the accused to escape punishment altogether) on the lines of the U.S.A. system. There the court, after considering the voluntarily made plea of guilt and the views of the prosecution, can inflict a reduced sentence or a sentence for a less severe offence on the accused and close the trial. There is no appeal against such convictions.

B)
Introduction of the punishment of “community service” (such as clean​ing of public places, public hospitals, zoos, attending to the needs of beggars’ homes etc.) in minor offences as in Israel or U.S.A.

C)
The authority to suspend sentences passed by trial courts is now vested only in the govt. by Section 432 Cr.P.C. It may also be vested in the Sessions courts but on the same conditions as incorporated in this sec​tion.

D)
Provision may be made for the Courts to order the convicted accused in property cases, wherever possible, to compensate the owner of the stolen property for the loss incurred by him, by payment from the convict’s personal assets/income, if necessary, in suitable installments.

APPEALS

5.1
Reasons, which make it imperative that police investigations and trials in courts be completed with all possible speed, are equally applicable in re​spect of appeals, thousands of which lie indisposed in the country.

5.2
We feel that there should be only one appeal normally against acquit​tal or conviction in cases tried by magistrates of whatever category and it should lie with the sessions court. The reasoning is that cases normally tried by magistrates are relatively not of a serious nature and persons who hold the posts of sessions or additional sessions judges are well educated in law and have sufficient experience of handling criminal cases either as lawyers or judges. They can therefore be relied upon to decide such appeals in a fair and just manner and their verdicts could be regarded as final. A revision petition to the High Court against the appellate judgement of the sessions court should only be on a point of law.

5.3
Regarding orders of acquittal or conviction passed by the sessions courts, only one appeal to the High Court should be permitted, except where sentence of death or imprisonment for life has been imposed, a revision petition to the Supreme Court should be allowed.

5.4
Regarding delays caused by appeals in respect of grant of anticipatory bail or by interlocutory revision petitions, remedial measures have already been suggested earlier in the report.

