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Note on this text (9/24/2009)this pdf file replaces the old html version ofstpaper, which was
hard to read on some browsers. Although today llevptobably change some of my
descriptions, at this point the online version basn cited in various articles, so | am leaving the
original text as is. | still stand by the essestiafl the argument, including the implication that
liberties such as freedom of speech have limitepecthat should be interpreted in accordance
with the ideals and requirements of deliberativenderacy. This supports campaign finance laws
that ban corporate sponsored political advertisivigch is relevant to a case presently before the
Supreme Court of the United States.

In hisTheory of JusticeJohn Rawls famously defended several "principfgastice”
which, working together, are supposed to expressatdégical implications of basic intuitions
about fairness in the social contract for a modkmocratic society. Among these results, one
of the most important is thebsolute priorityof individual equal liberty for all, which is
supposed to safeguard the idea that "each persmegges an inviolability founded on justice
that even the welfare of society as a whole caowetride” TJ, p.3). Rawls views this priority
rule as one of the most essential aspects of thedngh differentiates it from utilitarian
approaches. This "lexical" priority of liberty tdher considerations is meant to capture the
illegitimacy of sacrificing any individual's bagpersonal freedoms for collective gains.
However, although this rationale of Rawls's maioniy principle is often run together with
more basic inviolability of the difference betwagmgrsons in general, they are not the same. The
latter corresponds to the general “priority of figat to the good' principle which is distinctivé o
all deontological moral theories, and which in Relsvtase is embodied in the Original Position
with its veil of ignorance as a contractarian prhgel standard for the legitimacy of basic
political institutions. By contrast, Rawls's mainority rule is adeliverancehat will supposedly
follow from the Original Position, just like the damain principles (equal liberty and the
difference principle). Moreover, this lexical pity of liberties rule is a specificallyberalist
result in Rawls's theory: it is part of his deontptal approach to social justice by (synthetic)
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implication, not by definition. This distinctios important, because it reminds us of the in-
principle possibility of a deontological theoryjastice that doesotinclude a protection for
individual liberties as strong as the one Rawlsoadtes. In this paper, | will develop this
possibility (a) by critiquing Rawls's analysis dddrties and his case for the lexical priority
principle; (b) by arguing alternatively that folas®ns brought forward by Jirgen Habermas,
deontologists ought to favor a weaker priority rideindividual liberties against the state; and
(c) by sketching how such an alternative "condaiqoriority” of principle might be formulated,
taking into account the political effects of di#gices in the legal scope of various liberties.

Given its central place in his theory, it is notsising that Rawls retains his
commitment to the lexical priority of liberties Holitical Liberalism. In that book's final
chapter, he attempts to deepen the argument foexiel priority of liberties by grounding it
more clearly in a “political conception of the pgars | will argue, however, that even if we start
from Rawls's reformulated political conception uéjice based essentially on toleration among
competing but reasonable comprehensive worldvigigsaccount of the basic rights and his
arguments (both old and new) for their absoluterfiyi involve serious difficulties. These
difficulties are most clearly apparent in his lessmphasis on the political liberties and in his
arguments concerning the worth of liberty. Nor thiese difficulties sufficiently addressed by
including a "fair-value of political liberties" alse in the first principle of justice, by introdngi
the notion of a "fully adequate scheme of basierties," and other modifications Rawls spells
out in his lecture offhe Basic Liberties and Their PriorityBy contrasting the implications of
Rawils's fair-value principle with those of Habermaateliberative-democratic approach to the
public sphere, we will see that Rawls's princigquire comparatively little reform in civil
society for purposes such as the empowerment éopadlor and the creation of a more rational
“public sphere." Furthermore, Rawls's new argurfagrthe priority of liberties still depends on
the same assumptions about deviations imihieh of liberties as the origin argument in a
Theory of JusticeThese assumptions are vulnerable to critiquelseotlifference principle
which show that is may not adequately control evpnt expanding inequality in the worth of
liberties as the scope of basic liberties increases

The Priority of Liberty in Rawls's Scheme as a Wiole

The role of such priority principles, as Rawls eps$ inA Theory of Justicas to serve
as "critical principles" that tell us how teeighthe two principles and their parts. Thus the main
priority rule is "the absolute weight of libertytWirespect to social and economic advantages, as
defined by the lexical orderT(, p.63). In addition, Rawls also maintaineddif heory of
Justicethat within the second principle, fair equalityagportunity is lexically prior to the
difference principleTJ, p.89, p.303). The serial or lexical prioritythe first principle to the
second means that "we must satisfy the first goiean the ordering before we can move on to
the second"TJ, p.43). Generally speaking, in lexical ordering:
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A principle does not come into play until thosevypoes to it are either fully met or
do not apply. A serial ordering avoids, then, hgwo balance principles at all;
those earlier in the ordering have an absolute vtegp to speak, with respect to
later ones, and hold without exceptidid,(p.43).

In practice, what this means in Rawls's schemibastles can only be limited based on other
considerations drawinom liberty, such as the need to preserve conditions condtwitres or that
liberty. Rawls explains how this is to work in reatetail when he discusses the adjustment of a
complete scheme of liberties.

What is important at this stage is to recognize lkoveial Rawls's priority rules are to his
entire enterprise iA Theory of Justicand subsequent works. He states at the outgehttrging to
provide a more general and thorough version ofitieory of the social contract,” his aim is to
"offer an alternative systematic account of justica is superior...to the dominant utilitarianisin
the tradition" TJ, p.viii)). In Rawls's view, his priority principsearethe distinguishing feature of his
contractarian theory. As opposed to utilitarianigtawls's weighting principles giabsolute
precedencéo considerations of liberty.

This "absolute priority of liberty' also has a gysttic importance that runs throughout
Rawls"s argument iA Theory of Justiceand which reappears in his reformulated political
conception of justice in later works. By beingserial or lexical order, the two principles of jast
imply the ordinal division of all other facets diettheory to which they directly relate. The "lsasi
structure" of institutions to which the two prinlgp of justice apply is divided into two segments,
one of which has priority over the oth@iJ(p.61). Likewise, there are two "relevant social
positions" from whose perspective the principlegusfice are to be justified for each person: "that
of equal citizenship and that defined by his pliacte distribution of income and wealtiT')

p.96).

Also corresponding to the hierarchy in the prinegobf justice and in the primary goods, is
the "division of labor" TJ, p.199) between the constitutional stage andabislative stage in the
formation of just institutions: the former focus@s specifying and adjusting the equal liberties,
while the provisions which realize the second pplecfor socioeconomic distributive justice are
settled in the legislative stagddence Rawls says openly that "the priority offih& principle of
justice to the second is reflected in the priooitghe constitutional convention to the legislative
stage" TJ, p.199). Itis also the priority rulesCwhich phé first principle before the second and fair
equality of opportunity before the difference pipieCthat distinguish Rawls"s complete
formulation of the principles of justice from higéheral conception” of justice. Without the ptipri
rules, Rawls"s principles collapse into the sirggaeral principle that "all social primary goodse
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to be distributed equally unless an unequal digtioim of any or all of these goods is to the
advantage of the least favoredJ(p.303).

The lexical priority of liberty also implies a bagiierarchical distinction among the primary
goods which are to provide the accepted basexfmotationsTJ, p.62, 93). The primary goods
are divided into three broad categories with argyi@orresponding to the principle of justice that
governs them. Rights and liberties governed byiteeprinciple take precedence over access to
powers and opportunities, which are governed byahmequality of opportunity rule in the second
principle, and these are in turn prior to incomd aalth, which are governed by the difference
principle. As we will see, a similar but more cdeprelation now exists between the categories of
primary goods and the serially arranged principieRawls"s revised theory.

This has the further implication that we must thafliberties first as purely formal freedoms
and duties before considering the two groups obgaonomic primary goods governed by the two
parts of the second principle. The liberties eimgar in constitutional law are to be thought of as
distinct fromresourcessuch as positions of authority in major organaa, education and training,
and economic advantages. Thus in discussing theepo of liberty and the application of the first
principle to the basic structure, Rawls makes aofasrdistinction between "liberty" and the "worth
of liberty." While liberties themselves are legarmissions, theworth consists in the value they
have when one can actually exercise them. Thewabriberty is therefore dependent to a large
extent on all the socioeconomic primary goods #flatv people to make substantial use of rights
and permissions given by law:

..the two-part basic structure allows a reconadiabf liberty and equality. Thus
liberty and its worth are to be distinguished dkfes: liberty is represented by the
complete system of liberties of equal citizenshipile the worth of liberty to
persons and groups is proportional to their capaciadvance within the framework
the system define§ {, p.204)

Equal liberties in the sense of equal legal penmissand responsibilities, then, does not require
equalworth of liberties for all: rather, citizens"s abilgi¢o make use of their legal freedoms and the
values their liberties have for them will dependfactors regulated by the second principle of
justice. Corresponding to the lexical prioritytbé first principle over the second, then, is the
priority of formal liberties to the worth of libees In these interrelated ways, the priority of tiye
rule provides the basic paradigm for the entir@tjyemaking possible the structural correspondence
between different aspects of Rawls"s analysis.

The "absolute priority of liberty," then, is nost a minor component in Rawls"s appraoch: it
establishes thdistinctively liberalistdirection of the entire theory, for example by lynpg the
necessity of constitutions which strictly limit tpewer of popular democratic deliberation to
influence the scope of prevailing rights and lilesrtin a just society. Thus it is not surprisihgtt
Rawls continues to maintain his priority princifrehis Political Liberalism despite the criticisms it
has drawn. Surrendering his formulation of theqiy rules would mean radically rethinking his
liberal contractarian strategy for opposing utilaaismCa step Rawls has not been prepared to take.
Accordingly, inPolitical Liberalism Rawls has substantially revised and elaboratedtounds for
the basic rights, his account of how they are tbddlanced with one another, and his approach to the
political liberties, in the overall hope of presey his case for the absolute priority of thesdadas
liberties.



Il. The Priority of Liberties Among the Primary Good s

At the beginning of his new account, Rawls notes tlow "the basic liberties and their
priority rest on a conception of the person thatiddoe recognized as liberaBI(, p.4). This
conception of the person itself evolves, as we lsa&em, from the notion of social cooperation that i
central to Rawls"s "political" conception of jusi(F, p.195-197). When persons are viewed as
"full social cooperators” in Rawls"s sense,

..we are attributing to them two powers of moraispeality. These two powers are
the capacity for a sense of right and justice ¢#ygacity to honor fair terms of
cooperation and thus to be reasonable), and trecitgor a conception of the good
(and thus to be rationalB[, p.16).

These two moral powers correspond to the eleméritc@Reasonable” and "the Rational” in social
cooperationBL, p.14); they are necessary because a person masidto be moved from a
reciprocal acknowledgement of the fairness of telonsooperation, and must also be capable of
being "benefitted.” The latter requires that thaye a sense of their own rational advantage, which
must be based on interests defined by their commrept the good.

In other places, Rawls explains these two moralgyewf personality as "highest order
interests" and adds a third interest that ranksvb&hem but remains significant:

Thus in formulating a conception of justice for thesic structure of society, we start
by viewing each person as a moral person moved/byighest-ordelinterests,
namely, the interests to realize and to exercigéwio powers of moral personality.
These two powers are the capacity for a sensglaff @nd justice...and the capacity
to decide upon, to revise and rationally to pugwenception of the good. Persons
also have higher-order(as opposed to a highest-order) interest in adugribeir
determinate conceptions of the good (defined biagespecific final ends and
aspirations) that they have at any given ti®#, (p.164-5; emphasis added).

The distinction between the second and third isterkas created some confusiddowever, | think
all Rawls means by this distinction is the differerbetween the interest in the ovecalpacityto

have and revise a conception of the good itsef§usethe interest in achieving the ends and
excellences mandated by a specific conceptioneoftitod. Hence when Rawils talks about
"realizing" and "exercising" the two moral powens, means that citizens have very strong interests
in the conditions necessary for the developmetii@eneric capacities themselves and necessary
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for using them (for example, in changing one"scemtion of the good and altering one"s lifestyle
accordingly). Realizing and exercising one"s cépdor a conception of the good strictly means
acquiring and changing such a conceptionCnot pgithie specific ends and loyalties mandated
therein. Interests in the latter aterivativefrom the exercise of one"s capacity for a coroepif
the good, and hence the interest in realizing®apeécific ends is only a "higher" interest, ratihan
"highest-order." This may seem like a fine didtima, but the hierarchy in which the three
"essential" interests (as we might call them fan@mnience) are arranged become extremely
important in relation to the absolute priority difdrties.

In Rawls"s revised account, the conception ofgessn terms of their moral powers is also
closely linked to the primary goods. As Rawls expd in his paper o8ocial Unity and the Primary
Goods the five categories of primary goods, beginnintp\a list of "basic liberties," are determined
by "the general circumstances and requirementsailslife” when these are understood "in light of
a conception of the person determined in advar®g'§.167). On the basis of the moral powers
and essential interests of the person definedisnctimception, Rawls claims to pick out not only
which liberties should be on the listlzdisicliberties, but also the complete list of the primary goods
(of which the list of basic liberties is a part):

1.The basic liberties (freedom of thought and kpef conscience and so firthese
liberties are the background institutional condimecessary for the
development and the full and informed exerciséneftivo moral powers...;
these liberties are also indispensable for theeptmin of a wide range of
determinate conceptions of the good (within thetirof justice).

2.Freedom of movement and free choice of occupagainst a background of
diverse opportunities: these opportunities alloa plrsuit of diverse final
ends and give effect to a decision to revise arhgh them, if we so desire.

3.Powers and prerogatives of offices and positairesponsibility: these give scope
to various self-governing and social capacitiethefself.

4.Income and wealth, understood broadly as all-geepneans (having an exchange
value): income and wealth are needed to achieeettiror indirectly a wide
range of ends, whatever they happen to be.

5.The social bases of self-respect: these base¢base aspects of basic institutions
normally essential if citizens are to have a livednse of their own worth as
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persons and to be able to develop and exercisertioeal powers and
advance their aims with self-confidence.

When we look closely at these different kinds afyary goods, it becomes apparent that
each category is related to differenimbinationsof the three essential interests of persons. As
Rawls says, these interests give rise to "thregskof considerations™:

These are considerations relating to the developamhthe full and informed
exercise of the two moral powers...and finally,siderations relating to a person"s
determinate conception of the godl (p.24).

The basic liberties are necessary for (a) the sehnsestice; (b) the conception of the good; and (c
for many differentdeterminatekinds of goods or ideals themselves. Thus irekiended argument
for freedom of conscience as a basic liberty, Réwnds begins with type (c) considerations. He
argues that the parties must take into accounethast all conceptions of the good (any of which
could be theirs) will involve "religious, philosoighl, and moral views of our relation to the wotld,
which their adherents would need to be free totmad@BL, p.25). This argument involves not just
the capacity to form a conception of the good,dmume information about trententsof different
determinate conceptions. Thus it is also an argim@sed on determinate interests that persons
with such conceptions of the good would have. Thane kind of argument for equal liberty of
conscience, but in his revised theoRawls now adds substantial new arguments thdittbety of
conscience and the liberty of association are sacgs$or the development of conception of the good
as an end in itself and for its exercise as a m&aasr good BL, p.28-29). Finally, he adds three
powerful arguments for the liberty of conscienceagecessary for acquiring a sense of jusite (
p.31-35). At this point we need not review theggiments; we must only note that in Rawls"s view,
all threetypes of considerations underpin the list of béibeerties and their equal juridification for
all.

The freedoms in the second category of primary g@vd also connected directly to the
capacity to form and revise a conception of thedgoa addition, they are connected indirectly to
the other highest order interests, since "freedbmavement and free choice of occupation”
together with the rule of law are considered neargd®r guaranteeing the other basic libertigks, (
p.50). The background of "diverse opportunities” is ei@locondition required for most determinate
conceptions of the good. Hence again in this cate@ll three kinds of considerations are relevant
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The third categoryC"powers and prerogatives otefiCis only related to the interest in
exercising a conception of the good, and to ther@st in realizing one"s determinate ends. Aed th
fourth categoryC"income and wealth"Cis only relai@dhe single higher-order interest in the
achievement of one"s determinate ends. Thusrilgméor the moment complexities involved in
Rawls"s notion of self-respect (the fifth categpvye have the following breakdown:

Categories of Considerations related to the Governm

Primary Goods moral conception of the person Princips

1. Basic liberties (a), (b) & (c) 1st principle

2. Free movement and diverse (a), (b) & (c) 1st piec
opportunities of occupation

3. Powers of offices/positions (b) & (c) 2nd prpart B

4. Income and wealth (© 2nd prin. part A

This breakdown is significant because it reveals hohis revised theory of justice, Rawls has
maintained, within the primary goods, a hierarchgrapriate to his priority rules. Whereas the

basic liberties are necessary for thghestorder interests and many of thigher-orderinterests

given in different determinate conceptions of tbedy income and wealth are only related to the
higher-order interest in achieving one"s detertai@ads. In other words, the only interest on whic
the need for income and wealth is based is alrbagrchically inferior, in the conception of the
person, to the interests on which the basic libsrdéire based. This anticipates the priority @ty

to the difference principle. Furthermore, the nggowers and prerogatives of offices has a
broader basis in the essential interests of theopeihan does the need for income and wealth: hence
the priority of fair equality of opportunity to titbfference principle. As Rawls says,

The highest-order interests in developing and esieigthe two moral powers, along
with the normal conditions of human social lifef oaly single out the primary
goods but also specify their relative importantéus, the priority of the first
principle over the second, and the priority of ajtof the second principle over
part (a), reflects the pre-eminence of and relatenveenthe highest-order interests
in the conception of the perso8l, p.166).

Rawls thus retains, on a new basis (i.e. the cdimrepf the person and their essential interetitsg),
systematic correspondence between the categorpswdry goods and the serial ordering of the
principles which we first saw iA Theory of JusticeThis shows how important it is for Rawls to
give a lower standing to the merely "higher-ordetérest in achieving one"s determinate ends. In
this assumption a predisposition for Rawls"s [ggi@rinciples is created.




lll. The Priority Principle and the Adjustment of Liberties in a "Fully Adequate Scheme"

In A Theory of JusticeRawls explained the meaning of his main prigoityciple as follows:
"When lexical order holds, a basic liberty canibated only for the sake of liberty itselfT{,

p.204). The priority rule, in other words, limttee kinds of considerations involved in adjustihg t
specific extensions of each of the basic libersesthat they can fit together in a coherent scheme
As Rawls says i\ Theory of Justiceve must realize that "the basic liberties musa$sessed as a
whole, as one system" when adjusting them to onéhan{TJ, p.203). An interpretation of how this
adjustment should take place as the liberties@eifsed determines tharactical meaningf the
priority principle. Since that principle requirkeical priority for liberties, it must include a
rationale that explains how the first principleustice can béully satisfied or otherwise the second
principle of justice would never even be activatddowever, Rawls"s understanding of the rational
procedure by which the mutual adjustment and bailgnaf liberties should occur as required by the
first principle has now changed in several critieapects.

In A Theory of JusticeRawls"s first principle calls for "thmost extensivital system of equal
basic liberties compatible with a similar systentiloérty for all"* (TJ, p.302Cfinal formulation).

This involves two intuitive notions: first, that iagal form, a given liberty is more or less
"extensive" and second, that as they are made exbe@sive, liberties will conflict and thus provide
a basis for limiting one another: thus "libertygsverned by the necessary conditions for liberty
itself" (TJ, p.215).

The "extension” of a liberty must be distinguisifiean its equality for all. Rawls seems to think
of extension as a measure of how broad a libeity application. We might think of it as a measure
of how many legal protections potentially guaradtaader a liberty are actually in force. Thus, for
example, freedom of the press is more extensiwen€ludes the right to completely unregulated
television broadcasting; it is less extensive i tight is not legally established=quality of a
liberty, on the other hand, is defined in termgxtension: a liberty applies equally to all if athe
same extension or range of application for evdrgan. Hence there are two distinct ways to
contravene the first principle: "The basic libestimay either be less extensive though still eapral,
they may be unequalT{, p.244). Lastly, this inequality in which a givigmerty has different
scopes for different citizens is not to be confuséti "inequality in statudietweerdifferent
liberties themselves: "some of the equal libemnesy be more extensive than others, assuming their
extensions can be comparedJ,(p.204).

Rawls implies at some points MaTheory of Justicthat certain liberties have what could be
called natural maximum extensions. For examplelfRauggests that the extensiveness of the
liberty of political participation should be defsheelative to "bare majority rule." Hence "Wheneve
the constitution limits the scope and authorityrn&orities" by checks, balances, a bill of riglaisd
so on, "equal political liberties is less extenSie], p.224). This way of thinking about the
extensiveness of a liberty, however, seems harelclancile with the actual progression of judicial
interpretation, in which more and more sub-priresphnd concrete protections mayspecifiedfor
new circumstances under thenciple of a given liberty. Thus, the freedom of the prdsgislated
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long before the transistor, was extended when & fa@and to apply (within limits) to radio and
television broadcasts. This model of specificatgplication of principles suggests that from one
point of view, the potential extension of a libentyy be limited only by the range of possible
circumstances in which it could apply.

In this light, there is little reason to think thhe scope of each liberty, considered separately,
reaches any inherent limit in some threshold netatio which its extension can Hecidedin
advance without judicial or democratic deliberatidnberties can only generate reasons to limit
other liberties (and themselves) because somesofdpplications conflict with conditions necessary
for other applications they might have, making isgible some combinations of different liberties,
each with particular legal extensions. On thests s grounds, and to meet requirements for the
stability of the whole system of libertiegJ p.218), we are justified in adjusting the specifi
liberties "so as to yield the best total systereapial liberties"TJ, p.203). InA Theory of Justice
where the maximum overall sum of extensions inrtibs is prescribed as the ideal, Rawls conceives
the limitations that liberties place on one andthextensions as marginal exchanges in a
maximization problem.Thus, taking the liberty of equal political parnation, for example, Rawls
says

..we should narrow or widen its extent up to thenpahere the danger to liberty
from the marginal loss in control over those hoddpolitical power just balances the
security of liberty gained by the greater use afstidutional devices...The priority of
liberty does not exclude marginal exchanges withensystem of freedonT {,

p.230).

But in The Basic Liberties and Their Priorijtin response to objections from Hart and others,
Rawls abandons this earlier view: instead, "thé seiseme of liberties is not said to be the most
extensive" in any mereological senBé (p.46). The first principle is changed to require "ayull
adequate scheme of equal basic libertiBg', £.5), and Rawls must then define what this "full
adequacy" condition means and how it can be sadisfirhis account involves three new concepts:
the "central range” of a liberty; the "significahcd a liberty; and the two "fundamental cases'hwit
respect to which significance is defined.

In adjusting liberties to one another, Rawls noysgaat the priority of liberty requires that
we "preserve intact the central range of applicatibeach basic liberty'BL, p.10). Liberties, in
other words, are thought of as having a core sapplications protected by the priority of liberty.
For example, Rawls suggests that the central rahtje liberty of conscience includes at least "the
freedom and integrity of the internal life of retigs associations and the liberty of persons to
determine their religious affiliationsB(, p.56-8). To take other cases, the "central rafigee
freedom of political speech” must include full @ation of subversive doctrines from charges of
"seditious libel" BL, p.57), and the right to own capitalnstin the central range of the "liberties of
the person"BL, p.12). Rawls does not make these decisions ivelytor arbitrarily, but rather
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from considering which specific rights are "necegs$ar the development and exercise of the moral
powers" to which a given liberty is relatdsl( p.12). In other words, the applications included in a
liberty"s central range (or at least its esseml@inent$ are determined along with the decision to
count that liberty as basic in the first placecsiboth are justified directly from requirementsttoe
"adequate development and full exercise of theriwoal powers of citizens'BL, p.11).

Thus the maintenance of specific legal rights #natessential to different basic liberties is a
necessary but not sufficient condition for haviniglly adequate scheme. Full adequacy requires, in
addition, that in further filling out the schemeezfual liberties, different specific applicatiorfs o
liberty should be weighted relative to two "fundanrta cases.” The two "fundamental cases" are
derived from applying the two highest-order moraprs to their most comprehensive subjects:

The first of these cases is connected with theaigpir a sense of justice and
concerns the application of the principles of jestio the basic structure of society
and its social policies. The political libertiasdafreedom of thought are discussed
later under this heading. The second fundameat® s connected with the
capacity for a conception of the good and conctir@spplication of the principles
of deliberative reason in guiding out conduct cveomplete life. Liberty of
conscience and freedom of association come in l{Btg p.47).

Thesignificanceof a liberty is defined with respect to these fameéntal cases as follows:

A liberty is more or less significant dependingwamether it is more or less
essentially involved in, or is a more or less nsagsinstitutional means to protect,
the full and informed and effective exercise of theral powers in one (or both) of
the two fundamental casdsl(, p.50).

This gives Rawls a criterion to govern the speatfan and adjustment of liberties into a
coherent scheme at the constitutional stage. @ygrapecific extensions of general liberties (i.e.
specific legal rights) as more or less "signifi¢antthis sense (i.e. how essential they are to the
exercise of the moral powers in the two fundamecdaks), Rawls provides a criterion for weighting
these claims and determining which should be aeljlist suit which in cases of conflict. Further
extensions of less significant liberties may havbé given up "for the sake of the most significant
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liberties" BL, p.56). Finally, Rawls argues that "basic libertit only limit one another, but are
self-limiting" (BL, p.56). He can show this, at least, for basiatibs in theirequality Given the
requirement that liberties apply equally to allydwed a point, further specific extensions of a give
liberty, when granted to all, may be self-contréaliyg.

Full adequacy, like significance, is defined imterof the two fundamental cases for Rawils.
Rawls introduces the fundamental cases, as helsagase the "fully adequate” extension of the
liberties cannot just be that which maximizes 'tleeelopment and exercise of both moral powers"
unconditionally BL, p.48). It is important to realize that unlike theral powers considered in
abstraction, the "fundamental cases" will vary sein from society to society, since they are
defined as thapplicationof the moral powers to certain comprehensive gmoislthat will appear in
somewhat different forms depending on the histoy taaditions of a given societyThus when the
first principle is understood in terms of thesedamental cases, it calls for "the best, or at laast
fully adequate, scheme of basic libertigiven the circumstances of societBL, p.46, my italics).
This element of contextualization is apparent agaiRawls"s definition of full adequacy:

..the criterion at the later stages is to speaiiy adjust the basic liberties so as to
allow the adequate development and full and infaremeercise of both moral
powers in the social circumstances under whichwloefundamental cases arise
the well-ordered society in questioBuch a scheme of liberties | shall call "a fully
adequate schemeBI(, p.48, my italics).

Putting all these pieces together, it would seeanhttie "fully adequate” clause in the first prireip
of justice is satisfied when (a) the central raafeach liberty (determined from the moral powers
taken noncontextually) is provided farthouttradeoffs between the components of these central
ranges, and (b) beyond their central ranges, idsedre further extended in accordance with the
criterion of significance, as it will vary in diffent societies. This is what Rawls seems to mean
when he says that the priority of liberty is premi®n the assumption that "the basic libertiesbean
made compatible with one another, at least with@irtcentral ranges of applicatiorBL(, p.11). In
other words, extensions included in a liberty'tsticd range of application are not supposed to be
subject to negotiation in the "balancing" of fiéscheme.

However, in a later section, Rawls himself explahesimplications of his new criteria in
slightly different terms. He concludes his extethdealysis of free political speech as follows:

I have tried to illustrate how in the case of podit speech, we try to identify the
more essential elements in the central range dicagpion of this basic liberty. We
then proceed to further extensions up to the peihdre a fully adequate vision for
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this liberty is achieved, unless this liberty hlkeady become self-limiting, or
conflicts with more significant extensions of otlbasic libertiesBL, p.71-72).

This way of putting the matter is somewhat confgssince it distinguishes twmarts of a liberty"s
central range itself: the essential and non-essesggments. The components in the first are
apparently determined (as before) from the moralgye directly, and are not subject to tradeoffs.
Components in the second are determined accorditigeir "significance" relative to the
fundamental cases as the entire scheme of libestided out and completed, and so it appears tha
components in this "non-essential” segment iifeaty's central range are negotiable. To
paraphrase, Rawls basically gives us a conceptatrdistinguishethree segmentthat jointly
exhaust a liberty"s scope, as follows:

A) Its essentiakxtension, determined from the necessary conditionthe exercise of the moral powers
taken noncontextually, and required to be fulfiMeithout tradeoffdetween liberties, iany just
democracy

B) Its preferredsignificant extensions in a given society, weighte"significance" according to how
essential such extensions are for the effectivéicgijon of moral powers to the problems of the
basic structure and comprehensive conceptionseafdlod, as those problems arise in the context of
a given society"s history, traditions, and circtanses. These extensions continue until (in serial
order):

(1) they are overruled by more significant extensiof other liberties.

(2) they limit themselves under conditions of edik=rty.

(3) they provide sufficiently for the use of the ralopowers in the fundamental cases as they
appear in a given society (i.e. they include ateagions consideregignificantrelative to

the fundamental cases).

C) Itsnon-basicfurther extensions (if any), when these are comlgatvith essential and preferred
extensions of liberties, and based directly onhiiséory, tradition, and political culture of a pattlar
society (such as the right to own capital as alvesie extension of the freedom and integrity of the
person).

Specific rights falling within the firdivo segments of a liberty"s scope are consideredpéne
basicliberty, and are protected by the priority of lityerule under the first principle of justice.
Further components in the third segment are coresildeon-basic liberties (or non-basic extensions
of the basic liberty) are not protected under therjy rule. This also implies a stage-wise
distinction. As Rawls says, "all legal rights diterties other than the basic liberties as predtty
the various constitutional provisions...are to pectfied at the legislative stageBl(, p.53). Only
extensions in the third segment of each libentgtge are left up to the deliberative process of
popular sovereignty.

Once we have identified these three segmentsibégy"s extension, the nomenclature
matters little. If we say that segment (A) congés theentire central range of the liberty, then
fulfilling the central ranges of each liberty im@cessary but not sufficient condition for the
completion of a fully adequate scheme of basiatieg. All of the specific permissions and rights
the "fully adequate" vision for the liberty must @@unted as basic and protected by priority: both
those in the central range of the liberty, and ¢hfosther extensions arrived at through tradeofth w



further extensions of other liberties, weightedeinms of significance. On the other hand, if e li
we can say that segment (A) constitutesetbgentiapart of a liberty"s central range, and (B) the
non-essential part of its central range. But therhave to say that only the essential componédnts o
each liberty"s central range must be the sameary@alemocracy, and must be completely fulfilled
without tradeoffs. The central range of a libevil} then have an essential core that is fixed in
advance by what is absolutely necessary for thetde two moral powers, non-contextually and
without comparative considerations from other liles; and be determined the rest of the way by the
balancing of its further significant extensionshwihose of other liberties according to their
significancen the context of different societie$o avoid any ambiguity, | prefer "essential bdsi
"preferred basic," and "non-basic" to designatsdhteree segments.

The definition of the second segment perhaps dessmiahe clarification. Rawls offers no
definition for a "fully adequate vision" for a liig except in terms of significance relative to the
fundamental cases. As | understand Rawls"sgdristiple, then, a liberty continues to be extended
unless its further extensions are overruled by rsaeificant extensions of other liberties, or it
limits itself, or it runs out of further extensions that have gigance relative to the fundamental
cases Rawls is less explicit about this last posdilbut it is a necessary element of his scheme for
an important reason. If every legally conceivabtegension of a liberty has some significance, the
theory would imply that any further, non-basic esiens of liberties would be impossible because
inconsistent with components of the basic libenetected under the priority rule. This
implication is avoided precisely because we canktbif these non-basic extensions in the third
segment of a liberty"s scope (such as rights to w&tural resources, rights to own firearms, &s.)
simply havingzero weighin the technical sense of "significance.” In otwerds, non-basic
liberties are not at all essential to the exerofstae moral powers in the fundamental cases, reor a
they necessary institutional means thereBut, as long as they do not conflict with anyelities
already established in the fully adequate schenmakda not constitute further extensions of a Iypert
that has already limited itself, these zero-sigaifice extensions are at least possible at the
legislative stage.

This analysis shows, however, that Rawls"s natiathe fully adequate scheme of basic
liberties certainlydoesembody a notion of completeness. Pace Rawlsiialdehis concept of full
adequacy implies a maximal ideal: the fully adequsatheme starts with the essential extensions of
every liberty, and its remainder is then filledoy extensions of every liberty, until one by onacle
liberty reaches its logical limit, leaving only theost significant further extensions of various
liberties (which overrule others). Finally, thesdéensions too either limit themselves, or are
"completed” in the sense that they include exaated legal right that in current knowledge
promotes the exercise of the moral powers in thedmental cases. The "fully adequate scheme”
thus exhausts the compossible significant extessabiiberties, in thenost significance-optimal
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combination In a word, the first principle now requires theximally significant compossible
scheme of liberties relative to the fundamentaésafkawls argues that his notion of the optimum
system of basic liberties is not a quantitative mézation, since "acting from the best reasons, or
from the balance of reasons defined by a moraletian [such as "significance"], is not in general
to maximize anything"BL, p.47 footnote 41). But this is deceptive: Rawi®Vised first principle

is still calls for a maximization test on schemésherties in the sense that it is supposed toesas
adecision-procedurean algorithm by which social contractors commitiecide the answer to a
particular fundamental problem in advance of thepétic risks of democratic deliberation. Thus,
although it is defined relative to Rawls"s fundamaé cases, and therefore does not exhaust all
possible extensions of liberties (since some vall'ibon-significant”), Rawls"s conception of how
liberties are to be filled out and balanced stikkpts to maximize formal liberties Cno longethe
guantitativesense ("most extensive"), but in the senselofi@al maximality of significance

relative to a predetermined standard that is ssgbto be sufficient to decide the problem without
including deliberation essentially in the proceduvée contract to limit significant extensions of
liberties only for the sake of more significantengions of other liberties, or because of their sel
limitation, but always by reference to the formghsficance of liberties, and not their practical
worth. InA Theory of JusticeRawls had maintained that, relative to the coteptgstem of

liberties, it is "by and large true that a grediteerty is preferable"TJ, p.203), and | see no grounds
for saying that his new characterization of a \f@tlequate" scheme of liberties has any
fundamentally different implications.

This conclusion, in turn, undermines Rawls"s cot@ that in his scheme, "no priority is
assigned to liberty as suctBL(, p.5). Rawls makes this point in attempt to deptiish his first
principle from a view typical dibertarian theories: namely, that "the exercise of sometbadtpd
"liberty" has a pre-eminent value and is the nifanot the sole end of political and social justic
(BL, p.5). Rawls argues that his "absolute prioritileerties" principle does not have this
ultraliberalist implication, because it is proposedy "relative to a given enumeration of alternes
from which the parties are to select" and hencg applies to a specifigst of liberties BL, p.7-8).
He adds:

..to establish the priority of liberty it is noteessary to show that the conception of
the person, combined with various other aspectsebriginal position, suffices of
itself to derive a satisfactory list of libertiescathe principles of justice which
assign them priorityRL, p.8).

Rawls"s point here, although somewhat opaquestshat the priority of liberty is not established
from the Original Position and the moral conceptidthe persomy themselvesRather, specific
claims must béntroducedinto the Original Position (e.g. the traditioni@drties Rawls considers);
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and then and only then can the parties decide vd&tbf principles has a better basis in the
conception of the person.

This point is analogous to Habermas"s reminderhisadiscourse principle is "formally
empty" in the sense that it only produces conghssivhen claims stemming from values and ethical
conceptions of the Good are brougttb normative discourse from multiple evaluative ttidi. But
the similarity here is weaker than it seems, fowR%s first principle together with the main leaic
priority rule come closer to the contemporary lthgan position than he admits. As we have seen, a
general presumption of inviolability for every emsgon of liberty that has any significance relative
to the fundamental cases is built into the notiba fully adequate scheme. This means that
whatever lisof basic liberties is selected out of those preddsom different ethical perspectives,
there is a predetermined reason for assigning atesptiority to the complete scheme of these
liberties" significant extensions. Thus, whilewRamay say that his theory involves no claim of
priority for "liberty" in the abstract, based thie conception of the person and the fundamensalssa
he defines a conception of full adequacy whpigr to the introduction of any conterdoes entail
the priority of the maximally significant compleseheme of extensions of whichever liberties are
selected in the Original Position. Thus the graufod Rawls"s priority of liberty principle are
essentiallyindependent of all determinate lists of libertiegen if that priority itself must always be
specified relative to a given list of libertieswdich it will apply. It seems, then, that when the
liberalist view is carried "one step further" te rbot in the moral conception of the persBh,(
p.18), it still does in a meaningful sense asswority to liberty per se

[I have not fully addressed here the the more ggmesue of minimum satisfactions in the
worth of all liberties as a necessary conditiontha priority of liberties].

VIII. The "Monotonic Assumption” in Rawls"s Arg ument For the Priority of Liberty

Rawls begins by acknowledging that the case foethality of the basic liberties and their
priority based on the moral powers needs to belsopmted by principles that assure citizens at
least some of the "material means" necessary tthegdiberties to "advance their good." The basi
liberties cannot remain merely "formal" legal pessions which have little substantial value to
citizens lacking the means to exercise them: "Wdrgphinciples for the basic libertiasid their
priority are acceptable depends on complementing suchipdeady others that provide a fair-share
of these meansB(, p.40-41; my italics). Rawls is referring herents distinction between liberties
and theworth of liberties BL, p.40): it is the latter, as we saw earlier, thaé gights their value and
substantial worth to citizens.

This illustrates another crucial methodologicalexgf Rawls"s argument. He distinguishes
sharply between the two parts of the argumentiferpriority of liberty. He says that his argument
from moral powers to basic liberties and their ptyas addressed to the "initial aim" of overcomin
the traditional alternative8(, p.39), because this bears on his disagreemenuilitarianism.

Rawls wants to keep this part of the argunpeidr to his search for principles to assure the adequat
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substantial value of liberties, because the l&gars on his opposition to both to rightist
libertarianism(as in the philosophy of Robert Nozick) and to enleftist sociakgalitarianism The
first argument supposedly refers to a larger desagent about libertigger se and the second
argument is then supposed to be merely a detidien liberalismabout the appropriateorth of
liberties. In retrospect, the desire to sepataeguiestions this way, and indeed even to put them
lexical order, seems to be one of the primary motivations beRadls"s distinction between
liberties and the worth of liberties.

Although they are abstractly distinguishable, hogrewe should remember that these two
guestions are systematically interwoven in theifjaation of the priority of liberties. While the
lexical priority principle constitutes Rawls"s pesise to utilitarianism, Rawls"s argument for this
priority principle also depends on demonstratireg tdequate equity in the worth of liberties is
provided for by his principles.This is especially clear in Rawls"s main arguidenthe priority of
liberties, which appears near the end\adfheory of JusticeAt this point, after "all the elements in
the theory of justice have been set olit), 0.542), Rawls can finally "tie together the grdsihfor
the lexical ordering of the first principle of just over the second {, p.541). The core of Rawls"
argument is that if social and economic conditiaressuch that "basic liberties can be effectively
exercised" by everyon@ J, p.542), persons in the original position wouldae the lexical priority
of liberty:

As the conditions of civilization improve, the margl significance for our good of
further economic and social advantages diminisekedive to the interests of liberty,
which become stronger as the conditions for theots® of the equal freedoms are
more fully realized. Beyond some point it becoraed then remains irrational from
the standpoint of the original position to acknadge a lesser liberty for the sake of
greater material means and amenities of offick 1§.542).

In other words, the priority of liberty would beticmal if everyone can exercise their libertiesito
sufficient degree, because in that case thesdiébavould be "worth" enough that one would never
want to sacrifice them for compensating socioecao@ains. One would not wish to accept a
reduction in the extensiveness or equality of §fstesn of liberties (a reduction, that is, beyonel th
limits required by liberties themselves for thadjustment into a fully adequate scheme of libe)ties
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This argument is closely related to Rawlgocant of "non-ideal theoryT{, p.245-6). Non-
ideal theories covers "two kinds of circumstantes justify or excuse a restriction of liberty"J
p.244):(A) circumstances in which persons or institutionsatethe principles of justice ("partial
compliance"), an@B) circumstances in which "the natural limitationsl @ccidents of human life"
or "historical and social contingencies" inhibietastablishment of equal libertiés)( p.244-5).

While the priority rule provides a guide for norea caseslI{J, p.246), its application to some
liberties depends on the extent of the hindrandesig from natural and social contingencies. For
instance, Rawls says that it in some cases it niugitational to accept lesser political libertiad a
rights of fair opportunity in exchange for socioromic benefits to society: "this is especially true
when circumstances are not conducive to the exedfithese rights in any casd@J( p.247). This
illustrates how important at least a minimal thiddhworth of liberties is for the priority dormal
liberties. Rawls openly admits that the lexicabpty rules cannot cope with what he imagines as
extremely non-ideal circumstances: "the principhetheir lexical order were not acknowledged with
these situations in mind and so it is possible i@y no longer hold T, p.245).

In these cases, we fall back on the non-lexjeakral principle of justice. However, there is
an important underlying assumption in Rawls" reasphere. He takes it for granted that only
conditions of very entrenched social and economaeuwlevelopment would prevent the two
principles of justice, in their lexical order, frgonoviding sufficient socioeconomic equity to allow
for substantial worth of political and other lined to the worst off. Based on this unstated
assumption, Rawls affirms that:

..as the general conception of justice is followsstial conditions are eventually
brought about under which a lesser than equaltiilveould no longer be
accepted...The lexical order is, so to speak,rtherent long run equilibrium of a
just systemTJ, p.247-8)

If anything close to the general conception ofigests applied, permitting inequalities in all pany
goods when they facilitate the development of thi@e society and raise the long-term expectations
of the worst off, this should eventually lead teisband economic development making a
worthwhile level of exercise of equal liberties pite for everyone, thus meeting the conditions for
the priority of liberty. Not in every non-idealss then, but only in extremely non-ideal ones|, wil
the priority rules be untenable and await furth@erelopment. Hence these priority rules will "seem
reasonable enough in many casdsl;, £.303).

The crucial assumption in this argument (whishall call themonotonic assumpticior
convenience) is that for a given system of basiméd liberties, the capacity for exercising these
liberties variesbsolutelywith one"sndividual holdings of primary goods such as all-purpose
means. As one"s society undergoes economic developarahbne"s absolute index of these goods
goes up (although not necessarily as fast as ogjagny, the worth of one"s (potential) liberties
increases. Thus, as Rawls says in his final argtfoe the lexical priority of liberty:

+# - + ! ‘$ "

1 ) ) % '
% + H2AAH Y% %+
S ' % %



As the general level of well-being rises (as intkdaby the index of primary goods
the least favored can expect) only the less urgants remain to be met by further
advances...At the same time, the obstacles toxiéreise of the equal liberties
decline.. TJ, p.542-3)

As the conditions of a well-ordered or just civdiion improve, society advances, inequalities
decline, the capacity to exercise liberties is satuand hence the lexical priority of liberty ok
justified.

We can briefly see that the same "monotonic assanigs still necessary for the priority of
liberty as discussed in Rawl®slitical Liberalism At the very end of he Basic Liberties and
Their Priority comes a footnote (now the last words in Rawlg\8 bhook) in which he says, "I
should not have used the notion of the diminisimragginal significance of economic and social
advantages relative to our interest in the babearties," since these interests are actually
incommensurableBL, p.87f). He refers instead to the idea of a 'dneny of interests"Cas we saw,
this hierarchy of the highest order interests akiermerely "higher" interest in one"s determinate
ends provides a new basis for the priority of liperHowever, the assumed connection of economic
development, absolute changes in individual holsliend improvements in the worth of one"s
liberties, is still apparent. Rawls says that Ineud instead have spoken of "the marginal, or-step
by-step, changes reflected in the gradual reatimaif the social conditions which are necessary for
the full and effective exercise of the basic like't (ibid). The only departure from the "monaton
assumption” even implied in Rawls"s revised théohis recognition that because "the public
facility has limited space, so to speaBL( p.43),relative differences in wealth and opportunity
between one individual and another may cause cuivelldifferences in the their capacities for
effective exercise of political liberties. Thertaalue of political liberties principle (weakly
interpreted) is supposed to correct for this l@amaly, thus implicitly answering Norman
Daniels"s point that the worth of liberty may ieeted by "comparative access to resources and
institutions” needed to exercise liberties, inahgdpolitical rights With the fair-value clause to take
care of this one very limited exception to monotorariance, it appears that the second principle of
justice should do the rest of the work to ensuexjadte worth of liberties.

In Political Liberalism,Rawls also introduces two new grounds for therpiyiof liberty.
Neither of these challenges the monotonic assumpftarst, Rawls suggests that the priority of
liberty contributes to the recognition that thenpiples of justice are unconditionally concernethwi
our good, which is a basic requirement for themrtwmote the stability of a just scheme of social
cooperationBL, p.31). This notion that the priority principlerences stability, however, is clearly
made with reference to societies in which the 'weably favorable circumstancesL( p.39)
needed for the establishment and exercise of idsealready obtain.

Second, he argues that the primary good of seffeictsdepends essentially on the equality of
basic liberties "and the priority assigned to tHeswen though "self-respect is further strengthened
by the fair-value of political liberties and thdfdrence principle"BL, p.32). For clarification, we
should note that the importance Rawls attachesdlf-&steem™ as a primary good adds only a minor
amount of weight to political liberties in his thigo While he does acknowledge that "self-
government where equal political rights have tfairvalue" enhances the self-esteem of the
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average citizenT({J, p.234), Rawls argues strongly that individualsif-respect depends most
fundamentally on persons” ability to form and pera rational life-plan with the affirmation of
others TJ, p.440). And as we have seen, it is the subjediberties on which this capacity most
directly depends.They are more essential to the development ehaesof self-worth than are the
liberties of political participation.

Moreover, Rawls" whole intention in introducindfgespect as a category among primary
goods is to avoid what he calls the problem of erigwls argues that when a person has a sense of
his self-worth and confidence in his ability to pue his life-plan without feeling entirely powedes
"he has no desire to level down the advantagethef® at some expense to himsel, (p.535).
Otherwise, if humans were naturally "vicious etgiswe would have desires tlzatuld notbe
fulfilled simply by absolute improvements in our moldings of primary goods: we would
intrinsically value beingelatively better off and more powerful than others, evethatost of an
absolute reduction in our individual holdings. Tdoncept of self-respect, then, is introduced to
overcome a difficulty that would otherwise poseralylem for the "monotonic assumption.” Clearly
the concept of self-worth could not serve its gystic purpose if self-respect itself depended o an
substantial degree orlative interpersonal differences. So self-respect a®angl for the priority
of liberty even upholds the "monotonic assumption.

Finally, although Rawls abandons talk of the desirgamarginal significance of
socioeconomic goods relative to (formal) libertiésnust still be possible to establish some
substantial level of effective value for everyankberties. As Rawls says, the priority of lilyeit
"not required under all conditions." Rather,

It is required under what | shall call "reasonafalyorable conditions," that is, under
social circumstances which, provided the politizdl exists, permit the effective
establishment and full exercise of these libertiEsese conditions are determined
by a society"s culture, its traditions and acqiiskills in running institutions, and its
level of economic advance (which need not be eafietiigh). | assume..that in our
country today reasonably favorable conditions d@iob so that for us the priority of
the basic liberties is requireBI(, p.11).

Here again, the belief that substantial worth lo¢ities will follow with only moderate economic
development (barring cultural anomalies), involthes "'monotonic” relation between individual
holdings (measured "absolutely") and the capazigxercise liberties.

It is on the basis of this assumption, then, treawR believes his difference principle and
fair-value clause for political liberties can jdinensure sufficient equity in the worth of libedgito
establish "reasonably favorable conditions"” forhierity of liberty. However, several serious
inadequacies in the monotonic assumption cast dwulttis faith.

IX. Two Critiques of Rawls"s Monotonic Assumptian
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In "Il, we saw that Rawls develops his "primarpds" to serve as the "public basis of
interpersonal comparisons for questions of soawtige” SU, p.163). The different categories of
primary goods are based on the "partial similatitgtween citizens evident in their shared highest-
order interests, and the conditions and meansathegquire in virtue of their "higher order" eméest
in pursuing their determinate values and final lbga (SU, p.161). In particular, certain all-purpose
means become the basis for "appropriate claimativelto the second principle of justice, which is
supposed to govern the worth of liberties. As aw,2hese "means" are categories (c), (d), and (e)
of the primary goods: powers and prerogatives faices, income and wealth, and the social bases of
self-respect{U,p.162). Rawls gave a slightly more limited listA Theory of Justicéthe primary
goods that vary in their distribution are the posvand prerogatives of authority, and income and
wealth" (TJ, p.93). Thus in general, the second principle ifipachow to arrange both "social and
economic inequalities"Td, p.302).

However, Rawls himself want to avoid the problerhbaving to weight the social and
economic categories of primary goods relative te another, partially because he thinks this
weighting depends on the decision between "prigat@erty democracy vs democratic socialism"
and other decisions to be made at the legislatagegin which the second principle of justice is
given concrete shape). So instead, for the purpbpgor stages, he proposes to take the two
principles of justice in what he calls "their sirapl form, so that income and wealth is the only
primary good with which the difference principlecsncerned," leaving positions of responsibility
(category "c") to be governed only by the prifeeipf fair equality of opportunitySU, p.167). The
deeper reason for regarding this simplificatiomaagely justified, is that wealth and powers
stemming from positions in organizations are clpselated for Rawls. In considering primary
goods as the objective basis for the comparisaqgned by his second principle, Rawls notes that
the more favored "frequently have more of everynary good, greater powers and wealth tending to
go together"TJ, p.94). Likewise, in defining the more well oficleast well off representative
persons to which the difference principle applRawls writes

..taking these individuals as specified by levélsnoome and wealth, | assume that
these primary goods are sufficiently correlatechyidwer and authority to avoid an
index problem. That is, | suppose that those gittater political authority, say, or
those in higher institutional forms, are in gendxetter off in other respect$],

p.97)

In that caseif the worth of a person"s liberties can be disakfream their economiand social
advantages, it can probably be discerned just d$rem their economic status (i.e. wealth) alone.
Implicit in Rawls"s statements is also the sligistionger assumption that the effects of catetdry
primary goods omverall worth of liberty and category "d" primary goodstbhe same, are
commensurable: in that case, the worst off reptasiga person”s worth of liberty in general can be
increased relative to those who have positiongedtgr power and responsibility, simply by
monetary transfers to the worst off person.
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The deeper question, however, is whether a pess@pacities to use their liberties really are
completely determineoly their individual holdings of external goods¢ckuas economic wealth and
positions of organizational authority (however tnéso might be interrelated). If a person”s olfera
worth of liberty is completely determined by suodividual holdings, measured in absolute
differences, then whether we can simplify thesesi®rations to focus on income and wealth alone
is yet a further questianWhile Rawls himself often seems more vexed abwiproblem of
relating social and economic primary goods, | wardoncentrate presently on the more fundamental
issue: whether a person's individual holdingbath social and economic primary goods will be an
adequate measure of the "worth" of their liberteethem (although | will concentrate on economic
advantages in what follows)Rawls elides this more fundamental question altogy when he
simply declares that in justice as fairness, thertla’ or "usefulness"” of liberties can be "specifie
terms of an index of primary goods regulated bysieond principle of justiceB(, p.40). Against
this, | will argue that there are strong objectibogh to focusing on a persorésternalholdings,
and to focusing on such holdings in thedividual absolute measures, in assessing the overall worth
of the representative person's liberties. | begth the latter objection.

(A): Relative Differences in External Holdings as Bterminants of Inequality

In The Basic Liberties and Their PriorjtiRawls argues that his difference principle need
only be supplemented by the assurance of a faireval political liberties (narrowly interpreted) to
assure the minimum equity in the worth of libertresessary for the priority of liberties. He argue
against going beyond these provisions to a "prieayb proportionate satisfaction” which would
adjust socioeconomic advantages to individual esesrBL, p.45), or to the egalitarian alternative,
which he considers hopelessly inefficieBt (p.44). Against Norman Daniels, then, Rawls argues
that an equal distribution of all primary goods \bhe "rejected as irrational, since it does not
permit society to meet certain essential requirdmehsocial organization, and to take advantage of
considerations of efficiencyB(, p.44). Even if Rawls is right about this, howeware aspect of
Daniels"s "relative rationality" arguments for anm@ egalitarian distribution deserves closer
attention. Daniels arguments are all really basethe claim that "worth of liberty is especially
sensitive to relative differences in the indexaial primary goods and is not a simple monotonic
function of it." As our analysis of Rawls"s case for his priopityiciple indicates, if Daniels is
right, then he has an extremely important insiglthough he does not explicitly develop its most
general implications.

Daniels"s intuition is that a person"s capaatgxercise liberties will depend in many ways
on theirrelative advantage or disadvantage in comparison to othwish will determine their
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ability to pursue their ends and goals when thisyiticonflicts with others, and when there is
competition for limited institutional resourcess A result, Daniels suggests there is reason to
believe that "significant individual and class inatities in wealth and powers cause or produce
inequalities in liberty."This does not mean, however, a poorer individuatuced capacity to
exercise his liberties is simply a functionhi$ only having $500 in the bank, as opposeHiso
having $10,000. The deeper implication of Danglssight is that a person"s worth of liberty
cannot even be really measured from the variatidnis wealth consideraddividually. The same
would also apply to offices and positions. Rathiee,idea is that someone"s capacity to use gylibe
such as freedom of speech, for example, may nardkpnly on their income or the powers they
have in their job, considered in isolation, buheaton their being favealthierthan others, doetter
positionedthan others, and consequently able to outbid stfvathout major sacrifice) for scarce
resources like prime time major television netwadkertising, or the most talented lobbyists, or the
most expensive mailing lists and public relatioarsultants, etc. In these cases, it isréiative
difference between individualsot their absolute index of money or powers, thiagely determines
what they are really able to do with their freedoms

In fairness to Rawls, Daniels"s own examples sstgp@t he thinks one"s individual index of
primary goods and one"s worth of liberties parhpany mainly with respect flitical liberties.
Daniels mentions that "the wealthy have more atifian the poor to select candidates, to influence
public opinion, and to influence elected officialsiost of whom are from the wealthiest class to
begin with. Rawls"s fair-value assurance for political ltixes seems tailor-made to respond to these
problems for preserving adequate worth of libeotydll in the limited context of political electisn
As we saw, Rawls thinks these difficulties can beided through a few fairly innocuous regulations
on parties and public financing for campaigns et@hout affecting other liberties much at all.
Daniels criticizes this approach by pointing outM&s own admission that fairness in democratic
political processes cannot even in theory be cotalylsecured by formal guarantees and arguing
that "the process of political control by the doamntclass is highly complicated.These points are
highly important, but they still focus the effoot $ecure the worth of political liberties on dengsi
some (albeit imperfect) set of procedures for agesetting and balance of powers to mitigate unfair
political leverage in legislative and electoral ggsses, rather than on the effects of inequality
throughout the population at large.

The problem is that Rawls has underestimated Ihetbxtentand thentensityof the effects
on worth of liberty of relative differences in ogswcioeconomic primary goods. The relative
differences affect not only persons” capacitiesx@rcise their rights of political participation
(narrowly understood), but their ability to exeecigractically all their liberties to advance themds.
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Even my liberty of conscienceCthe liberty to forndaevise my conception of the goodCmay be
drastically affected in itasefulnes®y my ability to live abroad, to travel, to be espd to and
compare many different ideas of the good and thstorical backgrounds, and so on. Surely even
this very private liberty is affected if | do naave the means to leave my small town in Nevada,
where everyone has pretty much the same set oésal/hat is more, without the means to find out
things for myself, even my ability to determine own conception of the goad competition with
those who would influence e impaired. In this way, we can see some el¢miecompetitive
advantage, which hinges on relatdiéferencesn other primary goods, even in the use of myrtjpe
of conscience.Nor would these effects be eliminated by an etioicantended mainly to ensure fair
equality of opportunity to prepare for jobs andeems.

In fact, relative differences in our holdings ot&@conomic primary goods significantly
affect our ability to exercise all our libertiesanr complex pursuit of the individual excellences,
personal goals, and larger social ends that uscaityprise our conceptions of the good. First, they
dramatically affect our ability to exercise ourhig of political participation in thewidest sense
including our capabilities to go on marches, atteweh meetings, find the time to write to people,
participate in church communities and discussi@upgs, contribute to campaigns for causes we
believe in, research and bring attention to issdi@air own concern, find others who share our
concerns, and on and on. Second, these relaffeeattices affect our capacity to exercise the
supporting liberties we have, such as freedom ofament and freedom of personal property.
Someone else may gain control of property whichddto realize my idea of the good, and due to
relative differences in our advantages, | canndibiduthem for it. Finally, even when it comes to
supporting freedoms of "legal recourse" that esghlwhat Habermas calls the "actionability” of my
other rights, clearly relative differences haveeanrmous impact. Daniels himself points out that
"the wealthy have access to better legal counsel™'Bave more opportunity to influence the
administration of justice, both in specific cased & determining what crimes will be prosecuted.”

But the dependence of the worth of liberty on reéainterpersonal differences is even more
clearly evident when we considdgominance effects.e. large differences in capacities for action
resulting even in cases where everyone"s situggems to be improving. Daniels points out one
way in which "compounding” reduces the worthiledities for the worse off and produce dominance
effects. He notes that "even greater inequalitiéerty emerge when there are combined effects,”
such as the wealthy using their greater abilitypflmence the political process to control thertnag
available to others through school systems: thesiie of one unequal capacity, stemming from a
difference in primary goods, heightens anotheruadity in capacity. But there are least thre¢her
basic ways in which dominance can adgectly from differentials in primary goods between
individuals. The first arises from increasing inelities with modest but uneven growth in each
representative person"s holdings considered aa$pluThe second arises from more serious
"trickle-down" effects in economic changes, dralthird arises from "threshold effects" in the
relation of primary good differentials to capactie exercise liberties.
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To illustrate the three effects, let us begin bagming that there is a direct functional
relation between one"s worth of liberties andcdiacalled "Individual Influence” (drfor short).

This factor will stand for a representative persaability, through their own talents and resourtes
influence decision-making processes and develommertheir area (within their city, let us say).
Suppose this local "individual influence" in twl@pends on the relative distribution of other mn
goods, such as income and position, between paofhte area. In this example, we will simplify

and the function that determines its index for@esentative person. No doubt in a real social
system the determination of | would be more compex the point here is to illustrate the
implications of its being wholly or in large pagtérmined by comparative measures. In the real
world I might be affected not only by one"s relative weal the community, but also by one"s fame,
social standing, more board memberships with low@t and cultural organizations than one"s rivals
hold, local power deriving from other positionsre$ponsibility heldCall consideredlativeto the
similar holdings of others. In fact, interpersomadquality is a social gestalt of enormous
complexity, which probably cannot be measured witimplete accuracy using any reasonably short
list of variables.

Nevertheless, the problems posed by such relatdetlgrmined measures in the worth of
liberty can be illustrated using a simplified measuThese problems, moreover, will be less or more
severe, depending on background economic assursptlarthe first example, let us begin with the
strongassumption that no serious "trickle-down" effemtsur in the broad economic changes that
alter people"s incomesin this example, for simplicity we will also letn this given region be a
function of the disparity between one"s income gdincome of one'averagecompetitor in the
region. Now imagine three representative persons forrdgseon, P1, P2 and P3, who start out with
annual salaries of $10,000, $20,000, and $30,0)iertively. Imagine that in the economic
situation of this area, if we increase the incowfd32 by $8,000 and P3 by $8,000, the resulting
investment will create new wealth raising the ineoofi P1 by $6,000, but that further increases for
P2 and P3 would not enhance P1"s income (as wie sksribution C):

P1 P2 P3 Differential:
Average-P1

Dist. A | $10,000 | $20,000/ $30,000| $10,000
Dist. B | $16,000 | $28,0000 $38,000| $11,333
Dist. C | $15,000| $35,000 $45,000 $16,666
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Thus distribution B is the maximin-optimal one, Ifutve make adjustments to realize it (as directed
by the difference principle in its simplest forrt)e differencebetween the worst off person's

income and average income actually grows by $1,3381s, P1"s situation has improved in the
absolute individual sense (indeed, it has evenonga as much as it can), in the comparative sense,
which is more important for the worth of liberti¢xl"s situation has worsened. Being further
underaverage than before, P1 has a further redecedof individual influence, and hence lesser
worth of liberties. This is the kind of problem mels has in mind when he says that in many cases,
"the very inequality of wealth and powers which, ave assuming, acts itacreasethe index of the
worst-off individual can at the same time actlexreasehis worth of liberties."There is also a small
dominance effect in this case, because the wesitherson (P3) was $10,000 above average in
distribution A, and $10,666 above average in digtion B: as a result, his influence has increased
while P1"s has declined.

The problem becomes much worse, however, if wead@rant Rawls the strong assumption
that no dramatic trickle-down effects will be enntered. Suppose we now ldbe determined for
person P(n) by the difference in their income dr&ihcome of the highest-earning person P(1).
When the difference is less than $10,000, let ysR@) will have the maximum level of social
influence a person can have in their local areachmvve will represent by 9000-points’ (for
mathematical convenience). As the difference griow&100,000, P(n)"s influence declines to zero,
and cannot go lower. Between these two pointdawe a simplified function for influence as
follows:

W1: The wealth of a representative individual ia thp 5% income bracket
Wn: The wealth of a representative individual frtsta worse off bracket "n"

(h(n) = 10,000 - (W1 - Wn)/10

Now, let us add that in the current economic situatthe wealth of the worst off person would
increase only as the wealth of best off increasedaster rate. This is what is meant lyickle-
down effect We then get a set of alternatives like the foitg:

Wealth of P4 | Influence of P4 Wealth of P1 Influencdaf
Dist. A $1,000 9000 points $5,000 9000 points
Dist. B $2,000 9000 points $10,000 9000 points
Dist. C $3,000 5300 points $50,000 9000 points
Dist. D $5,000 500 points $100,000 9000 points
Dist. E $20,000 0 points $800,000 9000 points
Dist. F $5,000 0 points $2,000,000 9000 points

Person 1: An average individual in the top 5% inedimacket in the society;
Person 4: The wealth of an average individual ftbenworst-off segment of
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society (assuming here that the worst off grouplmadentified);

Due to the trickle-down effects in this framewattke distribution which maximizes the worst-off
individual"s wealth actually minimizes their leadl"influence,” hurting their capacity to exeei
their liberties dramatically. Past a point (distition B), increased inequalities in wealth thaute

in morewealth in real dollar amounts for the worst-offgmn also begin tlower hisl| index. The
paradox is the result of the fact that absolutepdrsonal comparisons (P4 at distribution B and
distribution C) are not in a monotonic relationhwvitlative interpersonal measures of comparison,
which are more socially relevant.

In this example, the wealthiest person P1 achievessive gains in influence over the worst-
off person, because the difference between histivaad P1"s wealth expands at an accelerating
rate. The possibility that the difference prineipt its "simplest form" permits such increases in
inequality, with dramatic negative effects on tharth of liberty, is a serious problem in itself.
However, we do not even need to imagine such aawvordible case of "trickle-down" asymmetries to
derive dominance effects directly from inequalifieprimary goods. If we allow that capacities to
exercise liberties can involve "threshold effédisere is an even more serious potential for
dominance problems.

For example, let us suppose that "influence"fastar of the worth of one"s liberties changes
dramatically once certain levels of advantage oteers are reached both in economic wealth and in
social standing. Imagine that in a local area wlparsons in the top-level social bracket (managers
of mid-sized and large businesses, the largegtdiiperty owners, etc.) generally earn under two
million dollars a year, they cannot personally edfoertainscale-dependerstervices, such as
expensive mailing services, mass advertising, kllibying, starting new media broadcasting
services, etc. These will be purchased or ownédliynmajor organizations, and persons with top
positions of power in such organizations will gamly modestly in influence through their ability to
direct their organization"s support for differehrities, public relations, and local causes.
However, over a ten year period changes in natiec@homic policy are made which double the real
income of the worst off citizen, with declining eatof real increase for each succeeding "bracket"
the local population, up to the top socioeconomacket we mentioned, whose real income
increased by a factor of 1.5 during the decadewd+ver, now that the local elite earn on average
three million real dollars, it becomes economicalthem personally to purchase short television
spots advertizing social causes they believenmaddition, one of them can now afford to start his
own privately owned religious AM radio talk-shovagbn, while another can afford to hire the
services of a nationally ranked political lobbymt abortion-rights to intervene in local city pais
for his interests. Yet another now finds that she afford to run an annual mass mailing for her own
local environmental concerns. As a group, moredwertop social bracket has made gains in
influence over regional politics in other ways. eirftwealth has now reached a point where it is
economical for an exclusive club to open in théy, avith only members of this top socioeconomic




bracket and regional political leaders as membkrsddition, local politicians now find they can
raise more money by hosting $1000 a plate dinrerghfs group than they can by campaigning for
support through grass roots donations.

As a result of these kinds of developments, | sulbpose that both individually and as a
group, the local elite have reached a threshold@yvhich their political "influence" has increds
sharply. Moreover, since we are assuming with Blarthat influence is sensitive to relative
differences, | suppose that the influence of thos®her classes has not increased at anything like
the same rate, and has even declined for the wffrgtoup. This result can be represented (very
roughly) in the next two figures.

Ten Year Changes in Income Ten Year Changes indnfle

Threskihold For Dominange st
Approx, §2.5 million ingome.

Person
53 mitl. 7/
— P1'snfluence

$2 mill.

S

$15,000
$15/000
P4sinfluence

\—/

P4 Worst Off
Person

What is most surprising about this imagined butegplausible case, is that the political
"influence" of every member of the top socioegonimobracket in this area has increased dramatically
relative to the influence of persons in the wofsggooup, despite the fact that the latter"s ecnito
holdings improvedt a faster ratehan did those of the best off, considered in hibsderms. This
illustrates how the dominance of better off groapsitizens becomes possible through thresholds
for factors determining the value or usefulnesswfliberties. This is yet another factor which
makes it possible for dominance effects to degthdeavorth of liberties for worse off members of
society, even when their bundle of social and ensoo@rimary goods has grown in an absolute
sense.

These examples, along with Daniels"s explanatidrow inequalities in liberties may
compound one another, give us four distinct medmsiby which the worth of liberties comes to
depend on relative differences between citizen&lihgs and other independently determined
variables (such as levels of "scale™) and theed#als to vary monotonically with a simple measure
of an individual"s primary goods as resourcesriaking liberties "useful:" (1) simple dependeote
a power or capacity (such as "influence") ontingdadifferences in holdings, with modest and umeve
changes in distributions; (2) such dependencelevaat factors on differences, combined with
serious trickle-down effects in economic growth); ifBagnification of proportionally smaller gains in
resources into proportionally larger gains in wathiberty, through threshold effects; and (4)
knock-on effects whereby modest advantages ingbeotione liberty facilitate gains in advantages
for the use of other liberties, adding up to sultisiaoverall gains in the overall worth of libexsi, at



the expense of others. Moreover, all these saehare all potentially compatible with the
Difference Principle as a principle governing chesa the distribution of socioeconomic primary
goods.

This analysis reinforces Daniels" original argutrteat inequalities in wealth and powers,
which are supposedly justified if they increasewlmest-off person”s index of primary goods, may
well decrease the worth of their liberties whersthare "affected by comparative access to those
resources and institutions such as qualified legahsel or the mass media, which are needed for the
effective exercise of liberty."When these comparative effects are taken in aoatibn with
frequent trickle-down and threshold effects, int fa#cseems virtually inevitable that even moderate
inequalities in holdings of socioeconomic primaopds will translate into much larger inequalities
in the worth of all liberties, not only politicahes. This analysis therefore goes substantialigrick
Daniels"s original argument, but it backs up lisatusion that "effective exercising of a libertyayn
require near equality in the ability to exercise liberty." The reason why is clear: even fairly
"moderate” differences in our enabling resouvalgive critical advantages to the better offdan
magnify into "immoderate" inequalities in ourldalas for effective use of liberties in pursuit ofir
conception of the good.

(B) Differences in Internal Characteristics as Deteninants of Inequality

So far, all these objections to Rawls"s monotasgumption have operatedthin the
supposition that something like Rawls"s "primappds” can constitute the basis of legitimate
expectations. We have apparently argued onlydsessing an individuals worth of liberty on
relative interpersonal differences in holdings wéls primary goods and other structural factors,
rather than on the basis of the individual's hajdialone. But the penetrating reflections intoeal
by A.K. Sen in hidnequality Reexaminesliggests that a more radical critique of Rawgsitaary
goods themselves should be considered. In his leonapgument for what he calls a "capability"
conception of our substantial freedom, Sen malgenaral point relevant to understanding the
"worth of liberty," as well as another more spexdriticism of the monotonic assumption in Rawls"s
approach. | begin with the former.

Sen's primary concern is to analyze the way diffetheories of justice evaluate the well-
being of persons. They do so by focusing on "stwoal variable" occupying some "space" of
comparative analysisyhich answers the question "equality of what?'uikzglently, we can think of
this variable and space as "the selectioreld@vant personal featuré$or comparison, as distinct
from a theory"s "choice of combining charactectsti(i.e. weighting principles, such as summation,
lexical maximining etc.). The variables or personal features selectedbasia for comparisons can
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differ widely, but Sen characterizes two large séssof them as (A) "Achievements" and (B)
"Opportunities." Achievements, such as "utilitgf arious stripes), "opulence" (wealth, income,
consumption etc), and "quality of life" as measurgdlifferent statistical assessments of standhrd o
living, all evaluate inequalities based on whaspas actually manage to accomplish.
Opportunities, in the usual (restrictive) senselude various "particular means" for the achievetmen
of goals, as well as the applicability and non-ayatlility of "specific barriers or constraints.lh

this class we can therefore group "liberties,"htsy" "resources" of various kinds, and "commodity
bundles'Cthe types of enabling conditions and "all purpmeans” which Rawls includes among his
primary goods.

Against all the various "achievement" concepti@en makes a strong case throughout his
analysis for measuring inequalities in terms of'freedom” or "capability” to achieve valued
"functionings” (modes of "being" and "doing," suah "being well-nourished" and taking part in
social life in a variety of ways).This distinction between achievement and freedofquite central
to social evaluation,” as he argues, becauseetmates the way in which inequalities are
understood.Capability or "freedom” in Sen"s sense means @& opportunitywe have to
accomplish what we valuethus it comesloseto the notion of "substantial freedom” which Rawls
aimed to express in the "worth of liberty" as aspei's "capacity to advance their ends within the
framework the system definesr'J, p.204). This close similarity between Sen"s ephof
"capability” and the notion of "capacity” in Ravds'worth of liberty" will help us see the
implications of Sen"s views for the monotonic asption.

Sen argues that freedom in the sense of our azapability to achieve different functionings
is critically related to well-being in two differeways. First, if well-being is measured entirigly
terms of "achieved functionings,"” increased cajitgbii the sense of a wider or better set of pdesib
functioning-combinations will then acquimstrumental valueand gain a direct relevance in "ethical
and political analysis." Additionally, substantisdedom may itself directly constitute part of ivel
being: "choosing may itself be a valuable parivhy, and a life of genuine choice with serious
options may be seen to beCfor that reasonCrichBut even if we assume that capabilities are only
significant as means to achievements, Sen poirtthatdifferent "capability sets” can be compared
according to their best elements (the one thati@na agent with a given capability set would
choose) and so capability can serve as a framefwothe comparisons in well-being in general,
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whether we give intrinsic value to freedom or nitiere is a case for seeing the theory of evalnatio
of well-being in terms of capability in general..."

Sen thus proposes that we should focus directlyapability or "substantive freedom™ as a
measure of the richness of real options we hasarnieone has less "freedom to achieve valuable
functionings” in the real or substantive sense, thih affect the evaluation of their well-being.
want to suggest that this attractive idea amoungsfull-blownmodalconception of well-beinm
terms of the possibilities we actually could realiwith the functionings we do achieve also
understood in that light We can think of "capability,” then, as timodal transfornof the space of
"functionings,” since it permits comparisons imterof wider and narroweossibilitiesfor
functioning which individuals have open to thenfhis approach to well-being is the polar opposite
of utilitarianism and other approaches which "coefdirect attention only to achievements (e.qg.
preference-fulfillment, consumer satisfaction)thea than taking note of the freedom to choose
amongstates of affairs."As a result, such utilitarian assessments attecpkarly unfair in
evaluating "entrenched inequalities” in which "attans of long-standing deprivation" have reduced
the victims"s desires for valuable functions ofahithey are not capable. By desire-fulfillment
"achievement" measures, they will thus seemfieatjsvhereas a view that focused on theal
possibilitiesfor functionings would much more accurately refideir degradation.Even if this
measure focused on their capabilities for "desitélment,” it would avoid the superficiality of
their purely empirical, achieved desire-fulfillment

In this light, it becomes clear why the capabiéifproach diverges completely from
utilitarianism. Utilitarianism is an approach teaéuating well-being (and thus inequality) which
emerges out of strictlgmpiricistmetaphysical assumptions. The capability approacithe other
hand, recovers the modal subtleties levelled offopiricism. As Sen himself says, "In fact, the
capability set is not directly observable, and taelse constructed on the basis of presumptions (jus
as the "budget set" in consumer analysis isssmnstructed...).”
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The importance of looking at well-being in termscapabilitiesrather than simply empirical
variables (such as external holdings of some relefeature) is the first, "general” point Senegiv
us. This shift was already implicit, | suggestpur previous realization that "worth of libertydrc
be determined more directly bglative interpersonal differences in external holdingeO
explanation now appears as plausible:@apabilitiesto exercise our liberties in pursuit of ends we
consider valuable will depend on relative (evengmal) differences in persons"s means when
certain ends (and necessary intermediate stepsdswaem) are pursuedmpetitivelyamong
individuals, or when the availability of certairstrumental means is affected by other structural
phenomena such as threshold effects. If we edoapability” with "worth of liberty" broadly
speaking, then "worth of liberty" will no more baptured by individual empirical "achievements"
(indices of som@ersonalfeatures) than will capability.

Sen's overall approach thus underwrites the argtsyad the previous section. However,
Sen also adds an additional, more specific poiaina) basing comparisons on resources such as
Rawls"s primary goods. Sen agrees that concergran "the individual's command over
resource€in one form or anotherCas the basis of interpaiscomparisons” (i.e. "Opportunities,”
in Sen"s sense) yieltkettermeasures than those produced by strict achievemessures.While
this opportunity-approach represents "a move irdttection of paying greater attention to
freedom,"however, "since means in the form of resourcas)gry goods, etc, undoubtably enhance
the freedom to achieve Sen warns againstjuating"opportunities" with the freedoms or
capabilities themselves. He argues that "the gapdenresources that helps to achieve freedom
and the extent dfeedom itsel{i.e. capability] is important in principle anduwial in practice."

These measures diverge for reasons that are cemBah"s critique of Rawls. The main
reason is that "the resources a person has, @rithary goods that someone holds, may be very
imperfect indicators of the freedom that the pensaily enjoys to do this or be thatSuch
resources do not vary directly and in perfect propo (i.e. "monotonically”) with capabilities
because different social circumstances and fagtteenal to individuals cause resources that open
many possibilities to one person to open feweripdsges to another. There are, as Sen says,
"significant variations in theonversiorof resources and primary goods into freedomstiltieg
both from "extremely complex social issues"” sucthasgroup relations an individual is involved in,
and more directly discernable factors such as "l&mbysical differences."Sen concentrates on the
latter, identifying several characteristics which may think of as "internal” (as opposed to
"external” holdings of goods) that underminerdsource-based approach:

...a person who has a disability can have moregsgirgoods (in the form of income,
wealth, liberties, and so on) but less capabititye(to the handicap). To take
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another example, this time from poverty studigseson may have more income
and more nutritional intake, but less freedomye & well-nourished existence [a
basic "functioning”] because of a higher basabimaic rate, greater vulnerability to
parasitic diseases, larger body size, or simphabse of pregnancy....many of those
who are poor in terms of primary goods also hawgatteristicsCage, disability,
disease-proneness, etc.Cthat make it more diffioulthem to convert primary

goods into basic capabilities..

Presumably more examples could have been addddasunheriting a genetic defect, or even
having an accident or catching a disease thatugatsir resources. Certainly, even plossibility of
such health problems can severely drain the capesbitealized from resources, in immediately
understandable ways. For example, a person eaargogd salary may not be free to take another
job with new health insurance, because their (eir tielatives") pre-existing conditions would et
covered. Although their legal permission to sdékraative employment exists (a category "c"
opportunityprimary good), their substantial capability of dpso is dramatically reducedis a
result of these important individual differenceSubstantive inequalities” in both capabilities and
well-being may evenrésultfrom an equal distribution of incomes (given oariable needs and
disparate personal and social circumstanceBRegSources of any kind therefore never give asmuc
of an informational base as do capabilities.
This insightful point constitutes a direct challertg using primary goods as the basis of
interpersonal comparisons for distributive justjoeerned by the second principle. The problem is
thatcapability does not vary "monotonically” with tle&ternalprimary goods, because capability is
affected byinternal characteristics. Although Sen speaks in ternte@tapability-value odll the
primary goods (including the basic liberties), gtthan in terms of the "worth of liberty" generchate
by external socioeconomic holdings, the failurenainotonic relation is closely analogous in both
cases. Hence there is something like a converdagteesen Sen"s proposal that an individual's
"claims" be assesselirectly in terms of "the freedoms they actually enjoyhoase the lives that
they have reason to value” (i.e. thempability), and Daniels"s notion that perhaps "worth of kger
itself should be the measure for "legitimate exggahs" governed by the second principle of justice
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There is a serious question as to whether Raavissccommodate variations in the worth of
liberties (or capability generally) arising frometkinds of individual differences Sen points out.
Recall that Rawls argued against accommodatingvdhiation in preferences" and tastes among
persons $U,p.167-8), and against the "principle of proporaétsnsatisfaction,” which was "divisive"
because it gave more resources to those with detaeconceptions of the good that cost more to
pursue effectively. Against the latter, he conchide

...one main reason for using an index of primarydgoin assessing the strength of
citizens" claims in questions of political justiseprecisely to eliminate the socially
divisive and irreconcilable conflicts which suchnaiples would arouseB(, p.45)

Taken with his rejection of Daniels" "egalitariaadternative for a wider guarantee, this impliest th
an index ofexternalprimary goods is the only non-divisive solution gibse, given that one of our
goals is to maintain the stability of a well-ord#society. And indeed Rawls"s original respowse t
Sen ran along similar lines: he saw Sen as arghetgprimary goods would have to be adjusted to
what was ultimately valued by persons in their caghpnsive conceptionsBut Sen"s proposal
amounts to something very different than the "pplecof proportionate satisfaction;" as he notes,
valuing capability "need not presuppose unaninggarding some one specific set of objectives”
and evaluating persons" capabilities "need nditdsed on one particular comprehensive doctrine”.
He also proves that "a disadvantaged person mdgggefrom primary goods than othars, matter
what comprehensive doctrime or she has."

In Political Liberalism however, Rawls applauds Sen"s analysis andsstategree with Sen
that basic capabilities are of first importance #rat the use of primary goods is always to be
assessed in light of assumptions about those dajai(PL, p.183). But he still thinks of Sen"s
modal perspective as forcing reconsideration maudyon health care issues. He admits that in
"Iinstances of illness and accidents," the indegrhary goods may not be flexible enough to be fair
to individual circumstances making such a dramdifference to the worth of liberties one derives
from the same set of primary goodd_( p.185). He proposes, much as he did in 1988t this
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problem can be resolved at the "legislative stéyedevising a "sufficiently flexible index" that
would be fair, given the social facts about headite costs, etc. Rawls unfortunately does not go
into detail, but the theoretically interesting otihere seems to be that the primary goods, likerot
parts of Rawls"s scheme, are "stage-relativé'can be further specified with different "disctain
that would adjust for individual differences suchaalded health care costs, which would otherwise
unequally affect the worth of liberties.

This response may still be far short of adequaiesgver, since Sen"s full argument now at
least suggests how many other types of individifldrénces may drive a wedge between worth of
liberties (or capability) and external holdingsooimary goods. Rawls may be able to deal with
some differences in internal characteristics byiagthat (as with tastes and preferend&sC
p.185-6), persons themselves are at least panesfyonsible for them, when they can change them.
At least some of the changes in usefulness of ressuesulting from developments such as old age
will be virtually the same for everybody, and maydealt with by arguing that distributive justice i
supposed to ensure fair worth of liberty oveoanplete life We can save extra resources to ensure
the same capability level following anticipatablenges. Rawls may also be able to appeal to our
intuitions aboutesertin the case of some conditions that differentmeple by arguing that even if
they are unchangeable once they occur, they wasenably avoidable.Yet other factors in
individual diversity may be held to affect the wodf liberty, but be so hard to measure accurately
that they are excluded by "the constraints of sicitgland availability of information” which a
political conception of justice requireBL(, p.182).

Even after all these moves, however, there wikhlsairplus of factors that will meet five
stringent criteria. These factors will (a) varydefy between people; (b) be measurable by fairly
adequate sociological, economic, and actuarial austh(c) have significant impact on the
capability-value of resources; (d) not be reasgnabticipatable or preventable; and (e) be virjuall
permanent (or at least not such that we can taonsibility for changing them). Let us call
internal characteristics with all these five prdsbasic internal differencesPermanent
disabilities from birth, for example, would qualig a "basic internal difference" by this measase
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probably would large differences in intelligencelaptitudes. Surely these kinds of characteristics
which cause "basic internal differences" uncamrsiallymustbe taken into account in any fair
index. There is no justifiable moral reason whjuating for people"s loss of capability should be
socially divisive when it involves characteristiggh all the five properties mentioned above. If
adjusting for these kinds of factors remains impeady divisive, that will count as a non-ideal
imperfection for the implementation of justice rat society, but it ought not to be determining for
the ideal theory. This is the only appropriatgpoese to the larger implication in Rawls"s earlier
criticism of the principle of proportionate satisian, namely the implication that any considernasgio
other than the primary goods would be hopelessigige if introduced into interpersonal
comparisons.

(C) Conclusion: Inequalities Escaping the Differene Principle

Thus the question of taking internal differencds &ccount in measuring tkeorth of
primary goods cannot be dismissed. However, n@nhtw the measures ioidividual resources
might be altered to correct for such individuafetiénces, the general rejection of any "monotonic'
relation between worth of liberty and resourcesictiis implicit in Sen"s specific arguments foe th
importance ofnternal characteristics, has deeper implications for oalysis. Suppose we operate
on the generous hypothesis that an index can bl fahich fairly takes into account all the "basic
internal differences"” to which persons are subsathaps by discounting a person”s index of
socioeconomic primary goods to adjust for suchattaristics. This will not restore the monotonic
relation between thislealized indexf a person”s individual, external holdings ameirtworth of
liberty (or capability), because of the strong etffeon the latter of relative interpersonal differes
and structural phenomena in the economy and society

Hence thdirst of the two criticisms of Rawls"s monotonic asstiorpturns out to be more
fundamental. Although Sen"s critique of Rawlpasietrating and revealing, his point is mainly
about thantrapersonalrelation of an individual"s characteristics te thorth of liberty they generate
from their resources. Rawls could in principleva@sSen"s objection and retain an idealized, but
still individualistic index. But the objection thaterpersonal, relativaifferentials in external
holdings affect the worth of persons" libertiearoat be met in this way. Rawls might be able to
measure capacity-differences that are due to iakehmaracteristics bgdjustedresource measures,
but even this would not correct for the dependai@apabilities on Daniels-type relative
differences, thresholds, trickle-down, and knocketfects. Thus even if Rawls can deal with Sen"s
criticisms in the way he suggestsHnlitical Liberalism the more fundamental problem remains.
The monotonic assumption is far from teaen giveran ideal, comprehensive index of primary
goods, taking every kind of "basic internal difiece" between individuals into account. This
vindicates Habermas"s contention that reliancarghmeasure ahdividualistic holdings (such as
primary goods), in order to be able to construéilegtion asrational preferencdor such goods as
considered from within the standpoint of the oragiposition, will ultimately hinder rather than pel
the argument for rights protected by deontologicadrity.

Finally, given that the effects of relative diffatals in resources cannot easily be "figured
in" by discounts on wealth and income (categdtyof the primary goods), we should not be tempted
to think that perhaps they could just be addetiedist of the primary goods which establish the
"bases of expectations” to which the second prie@pjustice applies. Consider what would
happen, for example, if we defined another clagwiofiary goods, called "competitive advantages,”



which consisted simply in having relativetyoreresources of different kinds, compared to the
average. As we already saw in our first tablendex paradox would result if we tried to distribut
bothincome and "competitive advantage,” so defibgdhe difference principle. For distribution of
resources "A" maximized "competitive advantdgethe worst off in this case, but distributidi"
maximized their income.

The simplistic resolution is impossible preciseécluse "competitive advantage" and income
differences are not monotonically related. Thianalogous to the more "local" problem Rawls
faced in reconciling the distribution of opportues and powers (category "c") with income and
wealth (category "d"). Recall, as we saw inititiduction to this section, that Rawls had taass
that income and wealth were "sufficiently corretiitevith the social primary goods to justify moving
to the simplified version of the difference prineip This is the version he includes in the "sirsple
formulation” of the two principles of justice asvaole, in which the difference principtely
applies to income and wealth, and neither to libemor to the social goods, such as opportunities
and the social bases of self-respect. Noticetthait'simplest formulation” of Rawls"s schemehs t
polar opposite of Rawls"s "general principle adtice as fairness," which applies when the
conditions necessary for the application of thengy rules do not obtain. As Rawls says, this tinos
undifferentiated version of his scheme "is simply tlifference principle applied to all the primary
goods including liberty and opportunityT, p.83). This contrast raises the question of et
there could be an "intermediate case" in whiehntlaximin rule applied both to offices and posision
of responsibility (category "c"), and to inconmelavealth (category "d"). The answer is: onyhdre
is a monotonic relation between (c) and (d). dérénis not, an index paradox would result, just as
did between "competitive capacity” and incomeunexample above.

In addition, then, to his general monotonic assuwnpdabout the worth of liberties and
individual holdings of primary goods (c) and (dgWs also has the "special assumption” of a
monotonic relatiorbetweer(c) and (d). This is the reason why he can sugfasthe more
complex "intermediate” difference principle woblkl redundant. But even at this level, it is hyghl
guestionable whether a monotonic correlation holRlawls says more in his writings about the
social good of opportunity than he does about filners and prerogatives of authorityJ(p.93),
but he clearly thinks of these "powers" as derivinogn offices, "particularly those in the main
political and economic institutionsSy, p.162). Thus they are thought of as holding& aikind of
absolute value, which also tend to generate we&lthwever, a position (such as a job as
spokesperson for a union, for instance) may leaettain "powers” in the general sense of
"increased chances to exercise one"s libertidsichware nevertheless disproportionate to the level
of income received from the jobCindicating that thewers" would not be accurately gauged by the
income. Also, a job with more "powers" in the maver sense of executive entittements due to a job
description might carry a greater income, but remtessarily lead greatetorth of one's libertiem
general. Certain very lucrative jobs, in fact, htigarry with them great reductions in the realigbi
to exercise certain liberties, such as freedom@fement, or freedom to associate with others.
More mundanely, the effects of relative differeniteene person”s job-powers versus another"s job-
powers may set in, when it comes to actual exergisf liberties. Finally, we have already seen
how one could start with wealth, and no "officipdwers, but acquire disproportionately more
"power"” in the wider "capability” sense, due toetiolds for factors contributing to capabilities,
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such as influence, "juice"Cor whatever phrase sggagd. In sum, there is no reason to think that
social powers and income are monotonically relatdterto each othelr (separately or together)
to the overall worth of liberties.

X. Refutation of the Absolute Priority of Liberty

We are now at the point where the implicationsliobar previous analyses can be tied
together. As we saw at the end of "VII, when wepd the widest interpretation of what is required
to achieve the fair-value of political libertiebet"significance™ of this fair-value requirement
increases markedly relative to the formal libertrethe first principle of justice. This revision
already called into question the priority of forntibkerties as ambsoluteweighting principle,
because the strengthened fair-value principle wjudtify some sacrifices in further formal
extension®f legal liberties, for the sake of meeting evanimal requirements for the integrity of
our democratic public sphere and therth of our political liberties.

However, in addition to this specific issue abdw public conditions which the fair-value of
political liberties would entail, Rawls faces a mgeneral challenge to his absolute priority
principle, based on the demand for equity in thethvof all liberties. Insufficient equity in the
worth of liberties undermines the priority prin@phs we saw, because Rawls honestly admits that
the lexical priority rule can be required only untieasonably favorable conditions" of equity in
citizens" real ability to exercise their liberti@nd of "VIII). As he says iA Theory of Justicahe
priority rules in his scheme will fail for suffiamly "non-ideal” casesI{, p.303), i.e. those in which
“reasonably favorable conditions” do not obtairet Rawls has no doubt that conditions obtain in
our own society such that, if his principles oftjcs were implemented, we would be well beyond
the point where "full exercise" of the libertieswld be possibleBL, p.11), thus making it irrational
to limit extensions in liberties for the sake of/tining but liberties (see "VIII). The claim thais is
obvious however, is precisely what must now be disputed.

In light of our analysis in "IX, several essenpaints in Rawls"s defense of the absolute
priority of liberties can now be challenged. Rét@t Rawls defended his priority principle agains
social democratic critics by arguing that thereassufficient reason to add further guarantees for
equity in the worth of liberties, beyond his faate principle for the special case of political
liberties (understood as rights of "participatiam'a narrow sense). Instead, as we saw ("V, p.29)
Rawls maintained that the fair-value principle,hntihe provisions of the second principle of justice
would create a fair and stable balance in the wairttberties for all.

In response, | will develop the implications ofg¢@robjections. First, while | accept that
implementing Rawls"s fair-value principle wouldtiaase equity in the worth of political liberties,
the limitations inherent in the principle show thaten if widely interpretedhe fair-value
requirement would not guarantsefficientequity to ground the priority of the first prinégpof
justice over the second. This analysis will all@svto see, in addition, how crucial the operatibn o
the difference principle is for the justificatioh Rawls"s priority rule. Second, Rawls"s res@otts
his critics was premised on the notion that a mamotor near-monotonic relation between variation
in worth of liberties and variation absolute index of extédmesources holds for all cases except a
range of exercises of political liberties ("Vi,42)Can assumption which proved to be very
doubtful. On this basis, we can see why the diffee principle fails to establish the guarantees



necessary for the absolute priority of liberti€snally, | will argue that Rawls"s own specific
objections against wider "fair-value" guaranteesathe real implications of the present critique.

(A) Failure of the Tendency to Equality

Rawls"s purpose in introducing the fair-value oliical liberties principle inThe Basic
Liberties and Their Priorityvas not to originate an entirely new argument,rhtiter to strengthen
the overall coherence of an argument already nradeTliheory of Justicenamely, the argument that
all the principle of fair equality of opportunityosking together with the difference principle would
establish a "tendency to equality"Cor to "sufintiequity” in worth of libertiesCsatisfying the
conditions necessary for the priority rule to obtaindeed, when Rawls first presented fair-vatue f
political liberties not as a separate principle &sia kind of corollary to fair equality of opparity.
The government is justified in taking the kindsneéasures Dahl suggests to make parties and
elections autonomous from special interests, bectiiesgovernment has a duty to uphold
"reasonable” equality in opportunity:

It must underwrite a fair opportunity to take pareind to influence the political
process...ideally, those similarly endowed and vad¢id should have roughly the same
chance of attaining positions of political authpiirespective of their economic and social
class TJ, 224-5).

The problem with this formulation, of course, whattthe principle of fair equality of opportunity i
lexically posterior to the formal rights and lided which constitutional measures to regulate
political speech would restrictTo overcome this difficulty, as we saw ("V), Rawad to include
the fair-value requirement within the first prinigpf justice, so that political speech, "even tjtou
it falls under the basic liberty of freedom of tightis, must be regulated to ensure the fair-value of
political liberties" BL, p.74). Nevertheless ("VI), the fair-value regment"s power to restrict the
extensions of other liberties was kept to a minimum

Its original derivation, however, explains why fa@-value principle for political liberties
shares the same essential limitation found in R&wlistion of "fair equality” of opportunity.” Le&
the former, the "fair-value” principle only requsran equal worth of political liberties for those
similarly endowed and motivatedi other words, both these principles are intenoereduce
(ideally, eliminate) inequalities that derigelelyfrom a person"s ethnic identity or race, andaoci
class. They do not, however, reduce any inequalitiesdha due to greater inborn talent and/or
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learned motivation. Thus, fair equality of oppaoity does not directly require broad equalities in
wealth and income. It is satisfied when, nomatteat class or race a child comes from, he or she
receives adequate educational training and otheradges to give him or her agualchance to get
into open positions of authorityglative to the opportunity enjoyed by others who have hiyg
equal levels of natural talent (and motivation)enide fair equality of opportunity embodies a
conception ofelative equality within each band of natural tatlem consists of many different
horizontalequalities (one for each "band" of natural tdleaross social and racial divisions. The
inequalities in wealth and income between the d&sbsmore talented bands, however,\amical
inequalities governed only by the difference piitei

Hence if fair equality of opportunity is corefgly satisfied first, remaining inequalities in
economic means and other resources will generalipgqualities between the less and more
talented. But the principle of fair equality ofpaptunity does not explicitly limit theseertical
inequalities in the worth of liberties at all; ndwes the fair-value requirement for political lities.
As we saw ("V, p.29), Rawls acknowledges thafairevalue requirement is analogous to the
principle of fair equality of opportunity in thigspect, although his language describing it as a
guarantee that the worth of the political libertia$f be "approximately equal, or at least suffitiy
equal” BL, 42) could lead to misinterpretations. The workirighe fair-value requirement is clearer
later on, when Rawls argues that it would justifgipbiting large contributions to political eleatio
campaign funds.

Such a prohibition may be necessary so that ciaénilarly gifted and motivated
have roughly an equal chance of influencing theegament"s policy and of
attaining positions of authority, irrespective béir economic and social class. Itis
precisely this equality which defines the fair-vaf the political libertiesBL,

p.73).

The wording here is almost exactly parallel todlescription inA Theory of Justicésee passage
above). Thus it is clear that Rawls"s princigi¢he fair-value of political liberties only maneast
horizontalequalities in the worth of political libertiesa&ve to each talent band.

How, then, could the requirement of fair-value pofitical liberties complement that
argument for the "tendency to equality?" AT heory of JusticdRawls"s argument for the difference
principle relied on the assumption that fair egyadf opportunity attached to open positions would
begin the trend towards equality, which the operatif the difference principle would then enhance.
Thus equal liberty and open positions will enhagneeryone”s interests up to a point, beyond which
the difference principle will curtain excessive béts to the better-off gained at the expense ef th
worse-off:

While nothing guarantees that inequalities will hetsignificant, there is a persistent
tendency for them to be leveled down by the inégnggavailability of educated

talent and ever widening opportunities. The cood# established by the other
principles insure that the disparities likely teu will be much less than the
differences men have often tolerated in the pa%tg.158).

This "tendency to equality" is only fulfilled, hower, by the difference principle, which requires
advantages gained from greater natural talentsrefii the worse offT(J, p.102) and thus acts as a



"principle of fraternity" to produce "civic frientigp and social solidarity"TJ, p.105). Moreover, the
long-term prospects of the worst off are not meadsolely in terms of social and economic
advantages like wealth. Inequalities must alsaawe the self-esteem of the worst offor
example, in deciding what "vertical" inequalitie®education funding might still be to the benefit
the least naturally talented, we have to allow'tbe role of education in enabling a person to gnjo
the culture of his society and to take part iraitairs, and in this way to provide each individaal
secure sense of his own wortiJ(p.101). For these reasons, the difference priaciphnsforms
the aims of the basic structure," which no longepkasize "social efficiency and technocratic
values" to the exclusion of all elsE) p.101). Consequently, Rawls argues, the differ@niceiple
would not lead to a "meritocratic” society in whitte most talented could acquire far more
resources than the least talented: it would notathe "political domination” of a "technocratic
elite" (TJ,p.106). The fair-value assurance for politicaétiiees is intended as further defense
against such technocratic domination.

But in his "Reasoning for the Two Principles,” Rawpenly states that this argument for the
effectiveness of the difference principle dependsh@ assumption that "given the distribution of
natural assets and the laws of motivation," exgessiequalities will not in fact result from "a
competitive economy...with an open class systeid; [.158). In other words, Rawls supposed from
the beginning that even the vertical inequalitefs dver by fair equality of opportunity, and
regulated by the difference principle, would alngbé reduced to a fairly narrow range.

But as we have seen, the strict requirements gktpanciples alone do not enforce such a
narrowing of vertical inequalities. And now contbs crucial point: because of the worth of
liberties fails in general to vary monotonicallytivexternal resourcesyen a relatively narrow
range of inequalities in resources does not tratgsiato a similarly narrow range of inequality in
the worth of liberties Our analysis shows that Rawls"s background@oanand psychological
assumptions would have to be far stronger (indeetd&nably strong) to assure that the difference
principle would not permit great differences tradueswhich formally equal liberties have for better
and worse off representative persons. While ithingggem unclear whether fair equality of
opportunity and the difference principle could reglinequities in the worth of liberty resultingino
Sen-type variations in individual characteristibgre can be no doubt that they will not in theecas
of capabilities depending arlative differences external holdings, and other threshold effects
tending to give hegemonic advantages to elites.

This objection thus calls into question the powfethe difference principle to produce the
required "tendency to equality.” The principlefaf-value of political liberties was added,
ostensibly, to correct for a supposelitlyited rangeof exercises in which Rawls acknowledged that
the worth of certain liberties might not vary moowitally with resources ("VIII, p.42). But
ironically, this fair-value principléails to close the gamrecisely because it still depends on the
difference principle to bear the full burden ofukdingvertical inequalities between talent bands. If
we suppose that all the principles are fully sedsfthe difference principle, for reasons of
efficiency, will allow some level of inequality iesources between the worst off group (by
hypothesis, equivalent to the least talented),kaattér off (more talented) groups. But even if we
assume that these inequalities in resources arenaied they will magnify to great differences ie th
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worth of political (and other) liberties, due tlagtér's dependence on relative differentials,sthoéd
and scale effects, etc. And because the princifi@evalue for political libertiesays nothingabout
inequalities in the worth of liberties between tdlbands, it is powerless to rule out this techabcr
trendCprecisely the one Rawls wished to head Bifen those in average talent-bands may end up
with unfairly insufficient worth of political (andther) liberties. Finally, the magnification ofezv
small resource inequalities into great inequalitiethe worth of liberties will be especially seger
when the factors affecting the worth of politicaidrties, and thus coming under the fair-value
protection, aremarrowly conceivedrather than expanded to include the entire ipghere” in
Habermas"s sense.

How does this result reflect back on the caselferabsolute priority of liberties? The
problem for this principle is not that nations ldbk traditions and moderate economic development
which establish the possibility of worthwhile exisecof liberties for all their citizens, but rattaat
these background conditions do not by themseduésmatically translatento adequate equity in the
worth of liberty for all sectors of society, evehen the difference principle is completely satdfie
Thus even in our own country, it is highly questéible whether the "reasonably favorable
conditions" Rawls mentions as necessary for thelatespriority of liberties actually obtain. This
should not seem astonishing, when we realize thet emoderating the inequalities in resources may
never by itselfule out very large inequalities in the value afigus rights and liberties to their
owners. More importantly, because the generatppia of justice also measures inequalities
according to the primary goods, there is no asseréimt its sustained application would produce
sufficientworth of liberties for the worst off to justify éhabsolute priority rule. As a result, the case
for the absolute priority of liberties fails.

In the case of political liberties, it is importahat we keep this objection to absolute priority
distinct from the argument for a wider conceptidaators involved in the value of positive rights.
In Sen"s terms, we might say Rawl®athin the wrong space of analysis for the value ditipal
liberties, and has not considered how differencggsources magnify into greater differences in
capacities, in whichever "space” we use. Ravaralysis operates (at least implicitly) in themg
space, because he considers only elections arapérations of political parties, rather ththe
democratic public sphergenerally. The resources relevant for the lapece are much broader, as
we have seen. And then secondly, he fails tolssehie worth of political liberties (especially in
our "enlarged"” sense) may be intolerably redéaethe worst off even if they are only moderately
worse off in terms of socioeconomic primary goadsjer conditions of fair equality of opportunity.
The inequalities in the value of political libegi®or persons in different talent bands, which are
entirely unrestrictedy Rawls"s new fair-value clause, may then béeggharp inequalities. To
characterize them as "rough equalityL(p.330), then, is wholly inaccurate. In sum, R&swls
formulation permits more serious inequalities tharadmits in the value of a set of liberties whose
potential worth for individuals has much more oWes@nificance than the "space" he uses in
analyzing it indicates. This combination adds@p serious defect in the overall shape of the
theory.

(B) Progressivism and Efficiencyersusthe Priority of Liberties

Now that the general case against the absolutatgrad liberty has been presented, we
should ask what implications this result shouldentor a democratic conception of justice.
Understanding these implications requires, in paldr, considering the likely responses both from



Rawls and his critics. Only by ruling out certptential responses will the final implicationsoafr
analysis be rendered completely clear.

The compelling reason to we have cited for rejective absolute priority of liberty is the
continuing possibilityCand even likelihoodCof sificant inequalities in worth of liberties despite
the operation of the difference principle on inergonal inequalities in external resources. One
response to this result would be to regard grasindseither for (a) wider first-principle guarantees
ensuring the "fair-value" dll liberties, or for (b) a more egalitarian principle of dibtrtive justice
than the difference principle. Rawls mentions ‘@dgiistribution of all primary goods and not only
the basic [formal] liberties'BL, p.44) as one extreme candidate, but we couldagistsily define
the "egalitarian” ideal as the distribution aggtong as near to equality in resources as is Bapes
to reduce inequalities in the worth of libertiesatgery narrow range, regarded as tolerable. @ptio
(a) would, as we have seen, render the prioritibefties effectively meaningless (see end of )'VII
by allowing the extension @nyliberty to be revised in the name of greater eqguityhe worth of all
liberties, and in addition it would still have tdeawback that the "equity" required by "fair-v&lun
Rawls"s sense is only equality within talent bands

For that reason, it is option (b) which probablynes closer to Norman Daniel"s expressed
ideal ofequal worth of libertyfor all, although to achieve this aim, equal disition of resources
would also need to be adjusted for differencesiternal characteristic8ut as we noted in "IXCA
(p.43), Rawls has already rejected the egalitasfion (b) by arguing that complete equality in
resources would be inefficient and organizationafpossible BL, p.44). Rawls appears to be
alluding here to both what Sen calls "operatiosghametries” and "incentives" as necessary for
efficiency in meeting aggregate goals for wealtbdoiction. The same objection would presumably
apply to a modified version of (b) which requiredlistribution until all relative differences in
holdings were minimized.

Rawls is rightly concerned that, in trying to findvay to avoid excessive inequalities in the
worth of liberties, we do not engage in wholesaleling which worsens the quality of life for the
worst off, as well as many others. This shouldapgiear paradoxical because, although Rawls"s
conception places justice and the difference ppiegorior to efficiency and the maximum aggregate
advantage for society, an essential goal of hiseption is the attempt to find an appropriate
balance-point between justice and efficiency. ©Onitec with social democratic leanings, lan
Shapiro, has seen this concern for efficiency &deexe of "deep conservatism™ and unwillingness
to criticize existing economic institutions: he cheterizes Rawls as thinking that "Since explodati
is held to derive from inefficiencies and malfuoais of the market, there is no sense that the two
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goals of promoting efficiency and distributive jestmight systematically conflict."This is

somewhat unfair, since Rawls knows that the diffeegprinciple would almost certainly conflict

with stronger senses of "efficiency,” such as tttenal requirement that everyone"s situation be
improved [T J, p.79-80), or the ideal of "efficiency" as optiminralance of aggregate advantages over
aggregate costs. However, Shapiro is right ingamse: as we have seen, Rawls"s insistence on
measuring inequalities purely in terms of exchabtgeeesources surely does blind him to
exploitativepowerrelations of domination and disempowement expngsgieater-than-indicated
patterns of inequality in the worth of liberties.

It is true that in first presenting the "democratmception” ilPA Theory of JusticdRawls
emphasized the point that "the difference principleompatible with the principle of efficiency” in
the sense of Pareto-optimality, since the poimhakimum socioeconomic advantage for the worst-
off person ioneof several points on the horizon of Pareto-optiarehngements, i.e arrangements
that cannot be changed without worsening some@usison [J, p.79). He also stresses that
market systems can be used consistently with paliguarantees for equal liberties and fair equalit
of opportunity TJ,p.272). There is no doubt that Rawls considdifsclency” as one of the
essential advantages of market economic mechamisthsees no alternative to relying on them in
"pure procedural justice." This pursuit of efficty has limited implications, though, since Rawls
suggests that both capitalist and socialist prgmsstems could reap the advantages of pricing
systemsTJ, p.271), and he acknowledges a large sector digusiticial goods which "must be
arranged for through the political process andtimatugh the market"TJ, p.267). Overall,
however, the difference principle itself is the mhamitation on the employment of the larger
efficiency concepts, such as inequalities in rewaodgenerate incentives for the more talented to
produce nearer to their capacity-frontier.

Thus Shapiro"s critique of Rawls is quite one-gjder in fact Rawls has made an extremely
sensitive effort to find a suitable balancing pdietween efficiency and a larger, progressive
conception of distributive justiceCwhich is notlheghe manifesto for a "deeply conservative”
position. If anything, the maximin-optimal poirtresource distribution probably allowso little
scope for efficiency considerations bearing onaberall social good. For example, past a given
point, it might seem unreasonable to sacrificedaend larger very significant benefits in average
social utility for more and more minute incremergains for the worst off.In this respect, Sen goes
even farther than Rawls, and argues that equalitgiderations can only assume their proper role in
social evaluation when "aggregative concerns" aressential part of the picture. Thus he regdrds i
as amdvantageof his capability-criterion that policies to cattdor "inequalities associated with
human diversity," which his approach would yielde enuch less problematic from the point of view
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of incentives than policies to undo inequality imgsfrom differences in effort and application.”
Concerns for incentives have very little weightaanterarguments to the state"s compensating
people for these types of differences in interimaracteristics. Finally, against Rawls, Sen argues
that the fairness of equapportunityto hold offices open to all do@®t show that "focusing on
primary goods is a fairer or better way of judgindividual advantage than capabilities;" rathelng"t
case for merit-based selection of officers andugrikial positions relates, ultimately to the ety
of such a system.'In other words, Sen sees ovegdficiencyconsiderations as entirely respectable
grounds for an open system of competition for jafik fair opportunity;but he is at pains to show
that introducing these kinds of considerationsarway rules out using the richer information of
capabilities to measure inequalities. Includinfgcefncy considerations does not require using
primary goods as our measuring rod; thereforehaeioes fair equality of opportunity, if it turns
out to be just.

This last insight is extremely important, becausdready points us towards theoblem
lurking in Rawls"s response to the egalitaridrcapabilities were used to measure the inequslitie
between talent bands in Rawls"s scheme, therirgalities in the worth of liberties would be
measuredeven though the incentive-based argument for thhi@auratic inequalities would remain.
Takingworth of liberties as our primary measure, as the sa@aiocrat and egalitarian demand, is
notin principle incompatible with giving full weight to aggregagiefficiency consideration.

The problem with Rawls"s response to Daniels&ditagian argument, then, is that it actually
provides no defense for the absolute priority lnétties. | completely agree with Rawls"s poiritth
amore egalitariandistribution of resources than that already pregiddy his second principle of
justice would be inefficient to a destabilizing degg My argument that substantial inequalities in
worth of liberties would result between talent bmimdhis scheme, even including the fair-value
guarantee for political liberties, does not mitegagainsthat point about the inefficiency of greater
egalitarianism. But this is still not to accepatithese inequalities are just. They may not be
efficiently reducible by redistribution, but thaeestill a third option, which only the absolutequity
of liberties has heretofore prevented us from amreig: the legal extensions of liberties may
themselves have to be adjustededuce inequality in the worth of the legallff@oed liberties
generally In other words, since Rawls"s principle of dbosopriority for formal liberties founders
on the rock of inequity in the worth of libertiege may be justified in exchanging one set of
liberties, with scopes equal for all, for a simit of liberties with narrower scopes (but stjueal
across citizens) that has much more overall eguitsalue. In extreme cases, we might even have to
consider acceptingorrective formal inequalityn the scopes of some liberties: by giving greater
extensions of certain liberties to the very wof§twe might achieve a better overall balance in
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worth of liberties. Note, however, that none of these possible redaretessarily involves an
extreme egalitarian redistribution of resources.

Rawls thus fails to perceive that even if the satigal inequalities remaining after the
satisfaction of his principles would not justify necegalitarian redistributions of income and wealth
theywould undermine the rationale for the priority of libegt up to the full extent of the "fully
adequate" scheme. And relaxing this priority em@bles us to look at ways of reforming the system
of liberties to improve equity in the worth of libes which need not have more than an incidental
effect on overall efficiency.

Let us consider one other potential response t@aument that even with the difference
principle, there will be substantial inequalitiesthe capacity to exercise liberties, probably iilegv
the worst-off with completely inadequate worth iberties. These inequalities are increased and
exacerbated precisely because there are exterdiopstain liberties (such as, say, the right to
virtually unregulated free expression through tisiewnn media) which artar more exploitable by
those whose resources pass a given threshold,asenklative advantage in holdings over the
average gives them decisive empowerment to use tibesties, etc. Could we compensate for these
unfair inequalities, while saving the priority dbérties, by resolving tomaximinthe worth of liberty
itself, only allowing differences in the worth abérties where omitting them would only further
reduce the capacities of the worst off to exerthe# liberties? This is the ideal Daniels calis t
"liberty-restricted difference principle” (LRDP).

Jirgen Habermas seems to come close to this e fifth category of rights that must be
represented in any just democracy. He considess#tegoryderivative and thus procedurally
posterior, to the first four categories of rigfgut he includes in this derivative category notycanl
requirement for a social safety net, but also atitagian provision formulated so as to emphasize
capabilities: "basic rights...in the measure this@cessary, undprevailing circumstancesor equal
chances at utilizing the civil rights" in the fifstur categories (my italics).This provision appears
to require something close to equal capabilitydereise all the basic rights. Thus it differs
decisively from Rawls"s more modest requiremehtgaal capabilityvithin talent bandsnd equal
capability to exercise narrowly conceivedlitical liberties. Moreover, Habermas"s standard clearly
refers to the worth of the civil rights, not to ttesources needed for exercising them. If we pnégr
the qualification concerning "prevailing circumstas” as drawing a limit at the point beyond which
a closer approximation to equality in the wortHilbérties would only be achievable by unacceptable
leveling in the worth of liberties for all partieben Habermas"s provision would have the same
implications as the Liberty-restricted differeng@piple.

However, Habermas does give the requirement foalggun the worth ofpolitical rights of
participation a further, special guarentee in heoty, by relating it directly to the "principleftbe
constitutional state." Habermas develops the tactanic of the constitutional state on the single
fundamental idea that "the organization of the tangnal state is ultimately supposed to sene th
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politically autonomous self-organization of a sogigat has constituted itself" democratically.
Then he derives from this, among other principd@sabstract version of the "principle of separation
of state and society." As he explains,

..this principle refers in general to the legal guee of a social private autonomy
granting each person, as citizen of the stateggjual chance to make use of his
rights to political participation and communication

The requirements of this principle go beyond theutigeois constitutional state" and justify the
provision of "necessary material conditions foraamonomous exercise of formally equal liberties"
in order that worse off parties can be effectivpaftical bargaining.Habermas"s concern here is
that "social power" be balanced so that businemséorganizations do not gain dominant influences
over political processes. This is the same conatiinh led Rawls to his fair-value principle for
political liberties. But whereas Rawls simply b&bés principle on the need to preserve the value o
political liberties, Habermas starts with a rigadbeory of theggeneraldemocratic separation of
state from civil society; and whereas Rawls iss$igtl with a "fair opportunity” principle for the
worth of political liberties, Habermas interprets fprinciple as requiring more substantial equality
capabilities for the exercise of liberties.

Whatever the merits of Habermas"s formulation,iBlarsuggests that Rawls could not accept
LRDP because, by parallel reason, he would thee l@aaccept public recognition of unequal
liberties themselvesBut | think Daniels is mistaken here. The "reeerelative rationality"
argument he gives for this conclusion would noalproblem for Rawls by itself, because the
parallel case for the formal liberties would beelities should be equal, unless those receiving a
lesser-than-equal liberty would have had to sudten further-reduced liberties otherwise. But
Rawls actuallydoesaccept just such a "justification of unequal pcéik liberty" (TJ, p.231) since it
involves no reduction in liberties for greater ateworth of liberties, and since it justifies unequal
liberty only to compensate those made worse aiéims of formal liberties (and see the priority
rule, part (b)dJ, p.250). This is why "the principle of equal libecan be viewed as a limiting
case" TJ,p.220). Daniels"s parallelism thus does nothing to bid@akn the distinction between
liberties and their worth.

The problem for Rawls lies elsewhere. The reaarde, unlike Habermas, could not accept
the LRDP principle is that past a point, redisttibn necessary to even neaximin(let alone
completely eliminate) all inequalities in the wodhliberties would surely conflict with the
requirements of economic efficiency and socialiitgh One of Rawls"s primary motivations for
cashing out the basis for expectations in termesdurcesrather than in terms of modal concepts
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such as "capabilities” or the "worth of libertieg/ds precisely tbuild in a kind of agreement
between justice and economic efficiency. For thiatpat which further redistribution eésources
would stop improving the lot of the worst off (maesd in terms of resources) will presumably also
be a "critical point" in the economic incentive\e of motivation for the more talented to produce
according to their ability. The thought is ttetiowthis point, not only will the more talented not
have the incentives necessary to maximize total @XEhe entire society (that is a utilitarian aim
rejectedalreadyrejected in favor of justice as fairness), but adsoy further reduction in incentives
(through reward structures even closer to a fl&) naould produce such dramatic inefficiencies that
everyonewvould end up with less resources in the long run.

As indicated, | am far from saying that Rawls waseng to seek a proper point for balancing
social justice with economic efficiencyCit is artiegly rational aim. However, achieving this
balance by letting the distribution principle apphly to differences in external resources also
reveals the possibility that there will be ineqgtied in the worth of liberties severe enough taifyis
lifting the protection of priority for extension$ certain liberties and limiting these extensiontoa
same grounds, namely the need for social stability.

What our analysis implies, therefore, is that oamenot have simultaneously: (1) a distributional
principle of justice that substantially improves bt of the worse off; (2) an assurance that this
principle will not produce intolerable economicfin@encies; and (3) grounds for an absolute
priority for basic liberties, whose extensions lareted only by a self-related algorithm. Whereas
the social democrat tends to embrace (1) and ggg$8ibat the expense of (2), Rawls defends the
necessity of some reconciliation of social justicth economic efficiency, in order to ensure the
stability of a well-ordered society. Consequerf@gwls embraces (1) and (2), but runs into a
problem when he tries to hold (3) as well. My piosiis that we ought to accept some set of
principles meeting the descriptions in (1) and &2y sacrifice (3). We should instead embrace a
revisedpriority rule (3"), which would make the prioribf each extension of a liberty contingent on
its being an extension whose worth is not intolgrabequal across talent bands, given that our
principle under (1) will not rule this danger ositice it has also been chosen to be compatible with
meeting condition (2).

XI: Towards A More Flexible "Conditional" Priorit y Principle

Before going on to illustrations of a revised pitiprule, we should reflect on ttetageof
democratization at which the justification of prigs for liberties would enter into the processe W
shall see in the process that a stage-wise digtimshould be made between the "essential”
components of a given liberty in any society, asdurther extensions which are merely "preferred”
given their significance in a given society, altgbhuRawls"s included both these segments under the
priority principle in his explanation of the fulgdequate scheme.
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(A) Essential versus Preferred Extensions

For Rawls, as we saw, the absolute priority ofrtiee does not follow immediately from the
standards of the Reasonable embodied in the ofigasition, but rather it follows when a list of
liberties is considered in light of the hierarctiyn@hest-order interests of the person. The @hoic
absolute priority is thus a decision made withia ¢higinal position, and it becomes a principle of
justice which governs any just democratic constituspecified in the next stage of the sequence.

The situation is rather different with Habermasitsdel. Habermas does not have to derive
guiding principles for constitutional conventiomsrh introducing a list of options into a choice
situation which by itself, is underdetermined mimplications, because Habermas derives his most
fundamental democratic principlesCthe basic categaf right, including popular
sovereigntydirectly from the standard of the Reasonable (the discqariseiple) taken in
conjunction with the rule of law as the basic oigang feature of society. As we saw, these
categories are "unsaturated" and must be spwiftein the historical context of a society enghge
in constitution-formation. So the next stage fabldrmas is immediately the specification of a
particular constitutionCthere are no "interveriggheral principles which specify the weighting of
principles institutionalizing the first four basiategories of right and those giving substancldo t
further socioeconomic requirements of the fifthegatry. Notice that the absolute priority of liyert
does not follow from Habermas"s democratic prilegger se but the former"s requirement that
variations in the worth of liberties lamtirely excludedrom consideration in the balancing of
"significant” extensions of liberties, proposeditait constitutional discourse on this matter. For
Habermas, such a principle could not be introdticetietween” the stages, iadter the basic
categories following from the democratic principd@dbeforethe discourse of the constitutional
convention had even begun. Rather, for Habernmaabsolute priority protection for a maximally
significant scheme of liberties could only be stddadn the first, proto-constitutional discourse
governed by popular sovereignty, ametaprinciplefor all further specification of liberties. The
introduction of such a surprising feature, howeeeyld only come from the historical traditions of
the society doing the specifying, since it is mmluded in the basic concept of democracy in génera

One of Habermas"s reasons for avoiding the kirihdbetween" level which Rawls"s original
position and its deliverances actually occupy (reteto Habermas"sequence, at least), is his
deeper conviction that the originary act of fourgddemocratic institutions must be "experienced as
an open, incomplete process," so that the "radiealocratic embers" can be reignited as each
generation reinterprets and even changes the tdrtiin light of altered historical circumstance.
They are not hemmed in by principles deriving framypothetical "middle stage" between the basic
unsaturated categories which set their agendath&nid/ing process of constitution-formation.
Another reason is that, unless the principles feigiving and co-adjusting the specifications of
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liberties are decided in the ongoing process otitution-formation, the judgment of these
weighting principles is entirely removed from pogausovereignty, which first becomes actual only
in real constitution-formation, not in a hypothatichoice situation. For Habermas, in other words,
it is crucial that the reach of popular sovereignty extend tvwemwhole project of deciding how an
adequate scheme of rights ought to be specifigdcoBtrast, as Habermas points out, the lesser
significance Rawls gives to the political rightghin the list of liberties igeflectedin the absolute
priority of liberties, by which "a prepolitical daam of liberties is delimited which is withdrawn

from the reach of democratic self-legislationThis marks Habermas"s agreement with the growing
consensus thabsolutepriority for formal liberties is an untenable piosn. Although he arrives at
the same conclusion for quite different reasons,&&0 agrees that giving "complete priority to the
principle of liberty over other principles of jus#i" is a "rather extreme formulation."

However, Habermas"s categories of right do ireloertain basic conditions for eadhd of
right, especially the political ones, which conalits must be met in the specification and co-
adjustment of these rights, for it to be adequatkfair. For example, the right to guaranteedllega
recourse must, when concretized, include "an egjaah to a legal hearing, equal treatment before
the law" and similar essential componeniese basic conditions thlisit what can be done in
the adjustment of specific legal rights and likestio one another, with particular emphasis given t
the central significance of the political libertiesthe process. Habermas further explores such
conditions for proper specification of rights iretfourth chapter dBetween Facts and Normisg,
which he analyses the relation between the comratimecpower that governs the juridification of
rights and the necessary forms of state and adiratiiee power the latter presuppose. So for
example, under the fourth category of right, wéally find "the freedom of assembly and
association, the freedom of belief, conscience,rahgious profession," and various fundamental
entitlements such as suffrage and the right torozgapolitical parties.But in conjunction with
relations to state power, Habermas derives thieer @ssential applications: "the principle of
comprehensive legal protection for the individulg principles of the legality of the administratio
and judicial monitoring of the administration; aslixas the principle of the separation of state and
society."

These conditions for each kind of right thus fumctin the same way as what | have called the
non-contextual "essential extensions” of the varitherties for Rawls (see "lll, p.17). Haberrisas'
conditions are derived directly from what is neegg$rom the premise that the principle of
communicative legitimation of norms (the discoyps@ciple) is to be instituted in the form of law,
rather than being derived from any hierarchy ofahpowers, but they do define a range of
extension which is essential for the specificabbeach basic kind of liberty. In other words,rthe
are certain elements of basic liberties which pappoblitical will could not legitimately fail to
represent in the constitution, for the sake of @@wdnomic advantagesCso in this way, we do get
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some limitations placed in advance on the actiopoplular sovereignty with regard to the
specification and adjustment of rights.

This again places Habermas in concurrence with 8lea,maintains that some "additional
recognition” must be given to liberties, even thouga capability analysis, a violation of libedie
may not be distinguishable from other features whimit capabilities:

In this sense, the capability perspective, cemtsdt is for a theory of justice, cannot
be entirely adequate for it. There is a real rtedating in the demands of liberty as
an additional principle (even if that principlerist given the total priority that Rawls
recommends). The importanceafer-all freedom to achieve cannot eliminate the
special significance afegative freedom.

Although Sen himself does not provide an elaboratee for this claim, Habermas"s derivation of
certain essential components for the specificatiorarious categories or right can provide the
deeper rationale for Sen"s intuition. Sen"s eaméor the special significance of "negative
freedoms" within democracy finds an explanatioa jparticular principle which Habermas considers
essential to the fourth category of right, nambby tequirement of the legality of administratidnh.

is because of this essential component that "thkerghts resulting from the right to equal

subjective liberties [the first category] acquine additional meaning of liberatights against the
state" Thus Habermas ties the special significanceegfative freedom® an essential extension of
the right of popular sovereignty: the subjectiNaefties do not acquire this significance on thaino

This analysis shows that on Habermas"s accouwntdhditions which Rawls calls the essential
extensions or "central ranges" of various liberéiegerge as necessary conditions and implications of
the basic categories of rights, derived from tisealirse principle and the rule of law. These
essential components for the specification of d#ifé rights and liberties are prior to any partcul
constitution-formation, and s ipsothey enjoy a priority under the basic principledefnocratic
right. However, the same cannot be said for thidaéu "preferred extensions" which Rawls included
under priority in his fully adequate scheme. Thernty of liberties never becomes a separate
principle for Habermas, but remains a structuratuee which is built-in for the extensions of
various liberties that are essential for their ialéulfilling the democratic principle; but furthe
extensions of these liberties cannot then acquir@solute precedence over socioeconomic
considerations on the strength of their signifieaimcRawls"s two "fundamental cases."

In looking for an alternative to Rawls"s absolpt®rity principle, then, we are not proposing to
open any and all rights to reconsideration on gasusf aggregate socioeconomic advantage. That
would be to regress all the way back to some forotibtarianism. Rather, the essential extensions
of the various liberties will retain a priority dhe autonomous basis of the democratic principle.
What we are rejecting is the notion that in spacgythe system of formal liberties, tbempleteset
of their significant legal extensions in a partarusociety should be decidedlelyon the basis of the
importance of these extensions for the developraedtapplication of the moral powers of the
person, without any regard to considerations ofroom social good. It is "absolute priority"timis
sensehat has proven to be unjustified. But since wergjecting such absolute priority for an entire
scheme of significant extensions of liberties,nggdining the intuition that certain extensions are
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essential and not subject to negotiation, it fobdiat we are reconsidering the justification @f th
remaining "preferred extensions"Cthose which mightncluded in a Rawlsian fully adequate
scheme but which are neverthelassessential in Habermas"s categories of righis With regard
to this segment of the "fully adequate scheme"lhacal priority over social and economic
concerns must be relaxed.

(B) The "Combination of Reasons" Model

Relaxing lexical priority for the "preferred extémss" of a liberty, however, does not entail that
reasons of social or economic advantage would lB¥eufficient on their own for revoking these
extensions, and thus limiting the overall scopthefliberty. We may continue to hold that, if we a
proposing to limit certain applications of a liedoncept which might be significant from the point
of view of the two moral powers, there must beifyisig reasons based on the protection of other
liberties involved, but it will no longer be theseathat reasons of social, psychological, cultunad]
even economic advantage do not count at all ipptbeess.

For example, suppose we propose further limitatioritee scope of a general right to bear arms.
Reasons against a completely unrestricted verdidnliberty do nobnly include protecting the
rights of those who would be killed by crossfire and naurith our cities; there are also substantial
social and economic costs, such as the devasttimmority cultures, and skyrocketing emergency
room costs. There are, however, other balancingtebarguments that might be made in terms of
liberties, such as that guns allow people to ptgiecsonal liberties and property, etc. But if get
into an argument over the marginal benefits andrdents to the security of the complete scheme of
liberties of having a less limited right to beamar then social and economic reasons may tieve
decisive effect of tipping the balanakour judgments in favor of further restrictirigd liberty.

These kinds of reasons count, and it is legitiniataring them into the constitutional debates and
judicial deliberations that concern the scope oflinerties. For social and economic reasons may
give sufficiency to a set of reasons based on tb&egtion of rights, which was not clearly seetéo
sufficient on its own.

To be fair to Rawls, however, it is questionablesthler the right to bear arms reasy
significance relative to the development and apgilbim of the two moral powersSo let us instead
take the example of freedom to educate one"srelnilds one wishes, which is generally seen as an
extension of the liberty of conscience, and neaegdsahe pursuit of a conception of the good cver
complete life. However, if we further extend thight to include, specifically, (1) the liberty to
select any curriculum whatsoever; (2) the libestydtain immediate local control of such
fundamental matters as chief administrative oficéne educational programs offered, teacher
salaries, and spending for books and supplies(3ntthe right to school choice; then we have
extensions which cannot be considered absoletsgntiato personal liberty of conscience, even
though they might end up in a fully adequate schératonly pays attention to the development of
the power to form and pursue a conception of trelgwhile ignoring social and economic
implications. The formal right of parental freedtoreducate children according to conscience can




not only be regulated, but even limited in variewasy/s, without violating the core of democratic
right.

For example, we have already seen how the neeaitttam minimal standards of
communicative integrity for the democratic publghere could justify limiting extensional liberty
(1), by forbidding its use to pursue the systematioctrination of one"s children into blatant
historical and cultural falsehoods and the hatfeatloer groups ("VII). In addition, the second
extension of the right to educate one"s childi@oaling to conscience could also be limited in
several ways. We might limit the scope of thigtily by a system of national school funding in lieu
of local property-based funding and control by sttomard decisions. In the interests of fair
equality of opportunity, our reformed system wopidvide an equal base amount of funding per
student to schools all over the country (perhapssted for key costs that differ by geographic and
demographic region, such as heating costs, seaastyg, back debt, etc.), and raised by national
property taxation, or some other form of natioaadtion. This system, however, would
circumscribe a local community"s direct controttudir schools by permitting them only partial
power of the purse. They would be permitted, feinoagine, to raisadditionallocal funds for the
school programs in their area if people in themoaunity supported it. But they would not have the
right to spend less than adequate amounts on sgppdr example, nor to veto decisions which were
centralized at the state and even national levetsdintain necessary standardghis would be done
for the sake of an administrative system more yikelpromote broad equity in opportunities and
greater equity in thesorth of the libertyto educate one"s children as desired: for withgkistem,
poorer local populations would be empowered to igk@programs for their children which,
previously, only wealthy suburban magnet schoolgccafford.

As things stand, the liberty to educate one"dlohil as desired is obviously worth a lot less to
the single mother of three living on welfare on 8wuth Side of Chicago than it is to the corporate
millionaire and his family living in a small subuttwn in the rich region north of Chicago, where,
let us imagine, a new local school choice act nlbowa him to apply $4,000 of his annual property
taxes towards the $15,000 annual tuition at hiklthprivate school. The right to local school
choice with vouchers is a third extension of thedty in question, and it is a distressing exanople
how a "liberalistic" bent on further extending #tope of certain leads to even less equity in the
worth of such liberties. The formalght to choose the private school would be nearly westhto
our single mother, since even with the $4,000 stsili $11,000 short of the tuition, and has nywa
to finance that amount. But the formal right isrthica lot to our wealthy suburbanite. A centrally
funded national school system might eliminate pgaicular liberty-extension, but it would
compensate for this loss of greater negative freesdoy giving us greater equity in the worth of the
liberty to educate one"s children as desired,iwitat liberty"s substantial remaining scope.reHs
a clear case where new policies that circumschbextentof a freedom can also make for a fairer
valueof this freedom to the worst off and, of courséndp us nearer to fair equality of opportunity.
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But we can only make this argument because itssipte to bring in considerations to which the
"fully adequate" extension of significant libertisuld be lexically prior in Rawls"s scheme.

My point, of course, is not that Rawls is in anywaattentive to grave social injustices of this
kind. His arguments have been one of the mainria$pns to overcome such injustices in the last
half of this century. Rather, my point is simghat we have more leeway in trying to solve such
serious social problems once a principle like th&otute priority of liberty, which tends to reinéer
the overemphasis on negative, formal libertiesunaulture, is exchanged for a more flexible
priority rule clearly linked to conditions of equiin the worth of liberties.

(C) Scope-Relative Inequality in the Worth of Libeties

The previous example of school choice illustrateséuition which points towards a possible
"modified"” priority principle for the just spewétion and balancing of the liberties and their
extensions. The intuition, which is closely linkedh our analysis of relative differentials as sasi
of inequality, is that under certain conditions;sleancrease in thecopeof a liberty beyond its
essential range is likely to be of more uneyadlieto different segments of the population. In
particular,where the worth of a liberty depends to a largeeibn relative holdings in resources,
and where systematic efficiency requires at leagterate inequality in the holdings of such
resources, inequalities in the worth of the libestyl increase as the scope of the liberty is
increased. For convenience, we can refer to this qualifiedaation as the "postulate of scope-
relative inequity.” It basically says that wheequalities in resources cannot be eliminatedhall
effects of relative differentials in resources (e¥hive have discussed in detail) set in with indreps
vengeance as further and further extensions aredatbda liberty. As a rough generalization, afheac
libertarian interpretation of a right widens thesific set of legally defined cases it covers, each
further addition to the liberty"s scope will tetedhave increasing value for the better off and
diminishing value for the worse off.

In the school choice case, for example, we sedhlatalue of the liberty to educate one"s
children as desired does not vary monotonicallwhe income one has: better off classes tend to
perpetuate and widen their hegemony through filah@f the limited places at private schools,
whose resources they are better positioned toadkantage ofCand not merely because of better
financial circumstances, but also because of fadoch as family history, knowledge of what
admission to these schools requires, and so othidrtircumstance, it is predictable from the etits
that an extention in the scope of this libertyrtdude tax vouchers for school choice will not ad
equal amount of value to the liberty for the bestied worse off. Far from it: it this widening biet
formal liberty will be of negligible benefit to theorst off group of parents. If it draws a suffict
amount of tax dollars out @il the schools from which they will be able to chadibe public
schools in their areaCthen in fact the value oir thtgerty to educate their children at the schobl
their choice may even bewer after its scope is increased in this way.

Are there counterexamples to this postulate of agefative inequity in the worth of liberties?
One could try to argue, for example, that schoskdesgation followinggrown v the Board of
Educationinvolved an increase in the scope of libertiesdacate one"s children as desired, but this
reform surely benefitted worse off groups of citige This is not a counterexample, however,
because desegregation involved correcting a situathere black Americans had a less than
formally equalliberty, or, to be more precise, where there vieedifferent liberties, with the rights



extended to whites worth substantially more thars¢hextended to blacks. Hence the reform only
extended the formal scope of liberties held byltlaek minority. The liberties held by the bettdf-o
white populations were not extended but in factaled: they no longer had the formal right to send
their children to a school legally mandated to lbevhite. In a case like this, obviously the fugth
extensions of the libertyan onlybenefit the worse-off, since only the worse-offus experienced
an extension in their formal liberties. Our coat&n of increased scope with increased inequility
the value of a liberty only applies to libertiesiethare already formally equal or identical for all
citizens, and whose formal scope is thereasedor all citizens. It seems that it is actuallyitqu
difficult to identify counterexamples to this cdaton.

If the "postulate of scope-relative inequityaepted as a premise of fact, then we may add to i
a normative premise that seems even more self4atvithee significance of further extensions of a
liberty cannot indefinitely justify acceleratingaiquality in the worth of liberties. Beyond a point
the imbalance in the worth of these greater libsriecomes inherently unjust to the worse off, and
threatens stability as much as would productivaregements taking no accowttall of economic
efficiency. Just as there must be a balance afrpssive distributive justice with efficiency, swte
must be a balance of equity in the worth of li=rtwith the significance of greater formal liberty.

The idea at work here can be illustrated with gosifted example. Complete freedom of the
press might be exploitable by Ross Perot 10,008gimore than it is exploitable by the average
citizen. However, a more limited freedom of thegw with some restrictions on how much air time
a single person can purchase results, say, iregithat is only 100 times more exploitable by os
Perot than by the average citizen. Perhaps ttex lakquality is within bounds that make such a
liberty acceptable, but the former is certainly.n8ince this is a simplistic example, we should
remember that even for a single liberty, decidirigere too great an extent creates chances for
dominance by the better off, thus threatening weumine the whole scheme of liberties, is an
extremely complex matter for both analysis and @ndgnt, which depends to a large extent on
historical experience. Where to draw the line msaiter of politicaphronesiswhich can only be
decided through the democratic process itselarinot be determined in advance with an algorithm
that yields a univocal result.

(D) The "Conditional” Priority Principle for Prefe rred Extensions of Liberties

We must now put this scope-relative assessmeittarties together with the wider argument of
the previous section. Once we are beyond the"@xtensions of a liberty which are essential for
any just democracy, the arguments for grantingarfdf limiting further "preferred” extensions of
the liberty must take into account not only incregsnequality in thevorth of such further
extensions (for the reasons explained in the Egian), but als@ther social and economic costs
and benefits to the aggregate overall good of gpaewell. Thus even if an extension, such as the
right to carry concealed weapons, were of neanyabgyorth to worse-off and better-off individuals
(in terms of power to exercise certain liberti@)ormous social and cultural costs would constitute
a very significant reason for curtailing this exdiem, when taken in conjunction with other
considerations from liberty.The "combination of reasons” model thus melaais in deliberating on
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preferredextensions of liberties, both considerations afigggn the worth of liberties and other
considerations based on social and economic predjechay becombinedwith "pure” considerations
of formal liberty.

Thus understood, the "combination of reasons"analtbws us to give the rigorous breakdown
of scope-relativaedeliberation on liberties, within which our prip& of "conditional” priority for
certain kinds of extensions finds its proper platee entire scheme can be summarized in terms of
the following diagram:

The Scope-Relative Model of Considerations Relef@n$pecifying Liberties

Increasing Scope of
a formal liberty SpecificationCurve for agiven liberty (L}

(greater extension, )

Democra ticallyessentid ISRAHRIMIRLEREAEN L 188 (PRI
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AreaB2
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Area A
Threshold T Increasinginequality inthe worth ofthe liberty;varying socialé economiccosts/benefits

Point ofzero scgpe /
Only C
iderat:

absolute priorityfor cors:

onditionalpriority e " i i icconsiderations
lonsof liberty alone

This diagram allows us to see how the democraticem for the essential cores of different
basic liberties may be reconciled with less-thasehlite priority for considerations of liberty in
filling out the complete scheme of liberties. Wh#spect to a liberty (L), extensions lying within
Area A will be those which are essential in thesgethat they are necessary for any just
institutionalization of certain rights followingdm the democratic principle in the form of law
backed with state power. Further extensions ire/Beare one which would be included in Rawls"s
fully adequate scheme, because their significamgedater than those of conflicting extensions of
other liberties. Area C would include further "Rlbasic" extensions of the liberty, decided at the
legislative stage. For Rawls, then, all the deliiens justifying extensions throughout Areas A an
B would be protected bgbsolute priority

The difference in our conception of how liberties 8o be specified is that extensions in Area B
are only protected by the "principle of @@nditionalpriority of liberties.” This principle says:

The Conditional Priority Principle

Social and economic considerations of equity inviloeth of each further "significant” formal
extension of a liberty (L), as well as other coes&dions of overall social and economic costs and
benefits to society from each further extension, maverby themselvelse sufficient for permitting
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or prohibiting such extensions, but such socioenva@onsiderations become relevant
combinationwith other considerations in terms of significaméeompeting liberties. Thus, social
and economic considerations bearing on equity haaverall productive stability of society
potentiallycan make a difference in two ways:

(a) by justifying prohibiting further extensions of)(lvhen these conflict with significant extensions
of other liberties, even though on their own (ireRawls"s terms) the latter might not have
outweighed the former;

(b) by justifying further extending (L) even againstompatible significant extensions of other
liberties, which, if only the significance of therapeting extensions were compared, might have
overruled the extension of (L).

Finally, we must add that the validity of sociatla@conomic considerations introduced under cases
(a) and (b) will depend to a large extent on trstdnical context of different societies, as weltlzs
prevailing economic and social conditions in theisties. This is one fundamental way in which
preferred extensions differ from the essential anésrea A. In sum, the principle dfie conditional
priority of preferred extensions of libertigakes our "combination of reasons" model oftgall
phronesis for determining the scope of liberties] enakes this model the criterion for the formal
extensions of liberties falling in Area B.

Note that this conditional priority principle ondgtablishes a rule of practical reasoning for
preferred extensions of liberties. It dows say that every extension in Area B in fapplies and is
covered by conditional priority. Rather, our deliition may lead us to draw a line somewhere
within the extensions in Area B. Beyond this pgPoint T on the diagram), let us imagine, further
preferred extensions of the liberty are held talpoe intolerable levels of inequality in the wooth
liberty. Extensions in Area B2, then, are notitnstd; they may even in fact be prohibited by
extensions of other liberties. Theopeof the liberty in force will then only include tloere
extensions in Area A and the further legal extemsio B1. The point of the conditional priority of
liberty principle is to say that where the linarmwnwithin Area B (if one is drawn at all), and
hencewhatthe legal scope of the liberty will be, must dgphen a balance of certain kinds of
reasons. These legitimate reasons include theifisignce” of extensions in Rawls"s sense, i.e.
relative to the development of the two moral powerdhe conditions necessary for such
development. But they also include consideratmfrequity in the worth of liberties and
considerations of social and economic good. Sihesd reasons will also vary somewhat depending
on the context of the society in which the demacratrm of political justice is being instituted,
where the line is within Area B will also vary fargiven liberty from democratic society to
democratic society.

This conditional priority principle thus satisfitkee intuition that we must adjust the scope of
different liberties in order to prevent clearly snaptable levels of inequality in the worth of thes
liberties. We have a basic and unfulfilled dutyatljust the scope of liberties to ensure a social
minimum of equity in worth of liberties consistemith equal coherent scheme for all, as well as to
secure other broad cultural and economic goods.

When we add to this the central significance ofgbktical liberties for democracy, it
becomes apparent that we might even have to reéxtgnsions of other liberties, such as those
establishing complete freedom of speech, whichhiwktparticularly significant, even if not



essential. Thus a wide interpretation of the n&sgsminimal conditions for worth of political
liberties not only gives greateignificanceto the political liberties relative to other forhtiderties;

it has the consequence that further extensionghef diberties not previously curtailed by Rawls"s
fair-value principle, will now by limited for theake of more significant equity in the worth of
political liberties.

Both these revisions of the Rawlsian approach irtipdy there is no absolute priority for the
entire scheme of liberties resulting from our deddiions; such an "absolute priority” would mean
that the scopes of liberties are adjusted to onéhen by the criterion of Rawlsian significance
alone. Rather, there is only absolute prioritytfer essential ranges of the basic liberties, and
conditional priority for further significant exteiogs, which will be adjusted to ensure th& worth
of the complete set of liberties. Furthermore,pgheferred extensions of liberties which are juestif
by deliberation in accordance with the conditigo@brity principle will remain "conditional” ingt a
further sensesuch non-essential extensions of basic legal iekgrnust always remain open to
revision Since inequalities ithe worthof the liberties specified in a particular condinal
scheme can change over time, just as can otheyesmeiomic considerations relevant to the
deliberation that justifies the scope assignedartous liberties, these non-essential extensions of
liberties are not carved in stone, even if theycamesidered very significant and protected by
constitutional provisions from political decisioms The conditional priority principle implies that
no partof a basic liberty can simply be sacrificed "dt"vior inmediate social and economic
advantage, but theompleteconstitutional scheme of liberties is neverthelestsabsolutely prior to
considerations based on the worth of differentrtibs, and other socioeconomic considerations.
While the conditional priority principle protectB significant extensions of liberties from arbitya
legislative limitation without sufficient deliberan, only an inner core of the complete scheme
enjoys absolute weight in the process.

Critics of this new conditional priority model dveund to urge that it returns us to
“"intuitionism™ in deciding how to fill out the scep of liberties with preferred extensions. Against
this charge, it must be said in the strongest téhaisthe politicaphronesisequired by the
combination of reasons modsinota process of arbitrary intuitionism or preferehetancing. We
have criteria that direct us in deliberation abibet preferred extensions of liberties, but their
application to particular cases in the overall eghbf our society is complex, and the relevant
principles of practical reasoning do not by themsstletermineunivocal solutions in advance of
real deliberations. The "combination of reasanstlel defines what just deliberation in a
constitutional convention and a constitutional supe court is, when it bears on questions about the
proper scope of a formal libertyCas virtually dlitlee most important Supreme Court cases in our
own democracy do. It will not be difficult for akmerican constitutional scholar to think
immediately of cases in which this model for théedmination of preferred extensions of liberties
might have made a difference in the outcome. Adglly, this "combination of reasons” model
does not base constitutional jurisprudence on eggeontractarian rational decision algorithm.t Bu
to label it "intuitionistic" on that basis would be fall into the rationalistic (and decidedly un-
Kantian) fallacy of supposing that either practigdsoning weighs its considerations with the
algorithmic exactity of game theory, or it abandasslf to sheer arbitrariness of subjective
preference (e.g. the personal opinions of Justi€xs)he contrary, "deliberative” or
"communicative" democratic theory maintains traattractarianism or intuitionisns a false
dilemma for non-utilitarians: the "combinationreisons" model offerstlaird way of understanding



how constitutional framers and constitutional jterishould determine the scope of liberties beyond
their essential ranges.



