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CARNEVALE, Circuit Judge: 
 

I. BACKGROUND 
 

This case reaches us on appeal from the United States 
District Court for the District of Fordham.  Hunter Foss appeals the 
District Court’s grant of the Chardin Network and Francoise 
Bouvier’s motion to dismiss for failure to state a claim upon which 
relief can be granted under Rule 12(b)(6) of the Federal Rules of 
Civil Procedure.  

 
This appeal concerns two distinct issues.  First, whether 

Chard tokens, which operate on the Chardin Network blockchain, 
meet the statutory definition of a security as the term is used in 
Section 10(b) (“Section 10(b)”) of the Securities Exchange Act of 
1934 (the “Exchange Act”). See 15 U.S.C. § 78j(b) (2012).  
Second, whether Bouvier and the Chardin Network were 
sufficiently involved in the domestic transaction in which Foss 
purchased Chard tokens from a United States-based brokerage firm 
so that Section 10(b)’s anti-fraud provision under the Exchange 
Act extends to the Chardin Network and Bouvier. 

 
A. SUMMARY OF THE CASE 

 
Francoise Bouvier founded the Chardin Network in 2015.  

The Chardin Network is a French business that offers a 
cryptocurrency (“Chards” or “Chard tokens”) issued and 
maintained on a blockchain.  Chards provide token holders with 
(1) the ability to perform functions on social media platforms that 
have adopted the Chardin Network blockchain, and (2) voting 
rights tied to expansion efforts of the enterprise.  
 

When Bouvier decided to form a blockchain-based 
company in 2015, he reached out to Sabrina Bernard, the founder 
and CEO of InforMe.  InforMe is a social media platform used 
predominantly in France that allows users to share articles and 
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videos with other users of the platform.  Bernard told Bouvier that 
she thought a digital token that operated on a blockchain could 
serve a valuable function on InforMe.  InforMe requires users to 
watch video advertisements before posting content or viewing a 
post by others.  Bernard knew that the platform was struggling to 
attract new users in large part due to its pervasive advertisements. 
 

Together, Bouvier and Bernard developed a concept for a 
digital token that could be used on the InforMe platform.  The 
tokens, which would be called Chards, could be earned by users 
who performed functions on InforMe including posting content, 
following new users, or recruiting new users to join the platform.  
Tokens could then be spent to skip advertisements that played prior 
to viewing any article or video on InforMe.  Additionally, they 
envisioned that Chard tokens could be spent to access the 
platform’s premium content, which was otherwise kept behind a 
pay wall.  Bouvier believed he could create such a token for use on 
InforMe as well as other social media platforms.  
 

Bouvier needed capital to develop the blockchain.  He 
asked his wealthy friend and mentor, Marcel Lagadere, a venture 
capitalist, if he would be interested in providing start-up costs for 
his new enterprise.  Lagadere jumped at the opportunity and 
offered to give Bouvier €2 million to fund the Chardin Network’s 
early-stage development.  Lagadere also created a plan to raise 
additional capital, proposing that the Chardin Network conduct an 
Initial Coin Offering (“ICO”).  After the ICO, Lagadere would 
hold 5 percent of Chards, Bouvier would hold 9 percent of Chards, 
a group of early investors (the “Early Investors”) would hold 10 
percent of Chards, the Chardin Network would retain 25 percent of 
the Chards to be available for users to earn, and the remaining 51 
percent would be sold to the public at large.  Bouvier agreed to the 
plan. 

 
Lagadere gathered ten wealthy individuals who each agreed 

to exchange €1 million for 1 percent of Chard tokens.  The Chardin 
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Network sold 10 percent of Chard tokens to the ten Early Investors 
on October 15, 2016 in a private token offering.  
 

The Chardin Network scheduled an ICO for January 15, 
2017.  Lagadere and Bouvier drafted a white paper to promote and 
market the Chardin Network to potential token purchasers.  The 
white paper was posted on the Chardin Network website on 
November 20, 2016. In relevant part, the white paper provided 
that: 

 
Corporate Governance Structure:  The corporate 
governance structure of the Chardin Network will be 
composed of a seven-person leadership group (the 
“Custodians”).  The Custodians are responsible for 
managing day-to-day operations, maintaining the Chardin 
source code, and handling ordinary business transactions.  
The “Early Investors” will select six Custodians (the 
“Investors’ Custodians”).  The Early Investors (including 
Marcel Lagadere) cannot themselves serve as Custodians.  
Francoise Bouvier, the founder of the Chardin Network, 
will be the final Custodian.  Each year at an annual token 
holder meeting, token holders will elect a slate of six 
Investors’ Custodians.  Any of the Investors’ Custodians 
can be voted out of their leadership position for any reason.  
Bouvier can only be removed for cause by a majority vote 
of the other Custodians.  The first token holder’s annual 
meeting is scheduled to occur two months after the ICO, on 
March 15, 2017.  
 
Our model of corporate governance ensures that control 
over the future direction of the Chardin Network remains in 
the hands of the investors.   
 
Chard Token Utility:  Chard tokens are first and foremost 
a utility token, granting token holders the ability to perform 
various functions on social media platforms.  Functionality 



 4 

has already been achieved on InforMe.  InforMe users 
actively spend tokens to skip advertisements and access the 
site’s premium content, providing an enhanced user 
experience.  Chardin expects to expand and grow the 
Chardin Network by adapting its blockchain protocol to 
new social media platforms.  
 
There will be a finite number of Chards—one hundred 
million—that can either be earned by users of the social 
media platforms or purchased in an ICO.  Chards spent on 
any compatible social media platform will be held by the 
Chardin Network and available to be earned by users who 
perform functions on the site.  Users actively earning and 
spending tokens will create a vibrant digital economy.  
Additionally, after the ICO, a secondary market will allow 
anyone to buy and sell Chard tokens through 
cryptocurrency exchanges.  
 
Chard token holders receive voting rights, which give token 
holders control over the future direction of the Chardin 
Network.1  The Chardin Network aims to attract those who 
are knowledgeable about blockchain technology and 
committed to revolutionizing the future of commerce.  
 
Other social media platforms seeking to incorporate the 
Chardin blockchain source code into their platform can do 
so by proposing a contract to the Chardin Network.  Any 
contract proposal that offers a price below €5 million 
(“Small Bid Contracts”) will be submitted to the Chardin 
Network Custodians.  The Custodians reserve the right to 
review these contract proposals and determine if a 
particular proposal will be put up to a token holder vote at 
the annual meeting.  

                                                
1 Voting rights only attach to Chards that are purchased or earned.  Voting rights 
do not attach to Chard tokens retained by the Chardin Network.  
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Any contract proposal in which a social media platform 
offers to pay more than €5 million to incorporate the 
Chardin source code (“Large Bid Contracts”), will go 
directly to a token holder vote.  If submitted, token holders 
can vote to approve these Large Bid Contract proposals 
through a portal on the Chardin Network website on the 
first day of each month.  The Large Bid Contracts, 
therefore, circumvent any Custodian review.   
 
All contracts must be posted in full for token holder review 
prior to any vote, and will be authorized if a simple 
majority of token holders vote to approve the contract 
proposal.  When token holders approve either type of 
contract, the Custodians are responsible for modifying the 
Chardin source code to function on the new platform.  
Once adopted, Chards can be earned and spent on the new 
platform. 
 
Security Features of the Chardin Network:  A three 
member Chardin Security Group is charged with 
investigating any breaches in the Chardin Network.  If the 
Security Group identifies a breach of any kind, the 
Custodians must be immediately notified.  The Custodians 
will then, in turn, publicize the breach to the token holders 
in a detailed quarterly report available on the Chardin 
website and distributed to all Chard token holders.  This 
procedure will provide token holders and potential 
investors with unparalleled access to information about the 
security of the Chardin Network blockchain. 

 
Before trading began on the morning of the ICO, Bouvier 

received an email from Alixis Sarte, head of the Security Group, 
alerting Bouvier that €5 million worth of Chards were moved from 
Chardin’s blockchain to an unknown digital wallet.  Bouvier and 
Sarte were able to recover the stolen tokens and transfer them back 
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to the Chardin Network blockchain.  Bouvier did not reveal the 
cyber attack to the public, Lagadere, or the other Custodians.   
 

The ICO was a success.  Investors purchased €150 million 
worth of Chard tokens with either fiat currency or bitcoin.  Sixty 
percent of the Chard ICO participants were registered users of 
InforMe.  Over the next week, Chards sold on the secondary 
market at a 23 percent premium over the initial ICO price.   

 
In the month following the ICO, the Chardin Network 

received eight Small Bid Contract proposals.  One Small Bid 
Contract proposal submitted by MyBook, a new South Asian social 
media platform with a rapidly growing user base, piqued the 
Custodians’ interest.  The Custodians agreed upon contract terms 
that stipulated that the Chardin source code would be given to 
MyBook for free.  The Custodians decided to put the MyBook 
contract to a vote at the upcoming token holder annual meeting. 

 
At the first token holder meeting, token holders voted by an 

overwhelming majority to approve the MyBook contract.  After the 
MyBook vote, the Custodians provided an update to token holders 
about the initial success of the Chardin project announcing that 
users spent or earned fifteen million Chard tokens through the 
InforMe platform in the two months since the ICO.   

 
After the first annual meeting, Chard prices soared on 

secondary markets.  No Small Bid or Large Bid Contracts have 
been submitted to the Chardin Network since the first annual 
meeting.  
 

Three months later, on June 7, 2017, Lagadere visited 
Bouvier’s second home in Pebble Beach, Fordham.  Bouvier often 
worked out of this home developing the Chardin Network.  During 
a round of golf, Lagadere ran into Madeline Mauriac, the Chief 
Executive Officer of Pyrenees, LLC (“Pyrenees”), a 
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cryptocurrency brokerage firm located in Fordham.  Mauriac 
invited Lagadere to have dinner the next day. 
 

At dinner, Mauriac and Lagadere discussed the early 
achievements of the Chardin Network.  Lagadere attributed much 
of the success of the Chardin Network to the fact that the network 
had never experienced a cyber attack.  Lagadere shared with 
Mauriac that he wanted the Chardin Network to contract with 
United States-based social media platforms because he believed 
that selling Chards in the United States would increase the token’s 
value.  However, he knew that the Chardin Network’s Custodians 
were reluctant to sell Chards in the United States because of its 
confusing and unsettled regulatory environment.  While neither 
Lagadere nor anyone within the Chardin Network believed the 
Chards were securities, the Custodians had agreed that selling to 
American investors was not worth the risk.  Mauriac proposed that 
her firm, Pyrenees, could buy a large amount of Chard tokens off 
of a cryptocurrency exchange and then re-sell those tokens in a 
private token sale to individuals in the United States. 

 
The next day, Lagadere told Bouvier about his conversation 

with Mauriac.  Bouvier applauded Lagadere’s entrepreneurial 
spirit, and reiterated his concerns about offering Chards in 
America.  Bouvier said that he would not stop Pyrenees from 
purchasing Chards, but maintained that neither he nor the Chardin 
Network should be involved in the Pyrenees’ scheme.  That night, 
Lagadere informed Mauriac that he spoke to Bouvier, who did not 
object to the Pyrenees’ proposal.   

 
To attract American investors, Mauriac and Lagadere 

posted Chardin Network marketing materials, including the white 
paper, to the Pyrenees website.  At no point did Bouvier, Mauriac, 
Lagadere, or anyone else from the Chardin Network communicate 
with the United States Securities and Exchange Commission 
(“SEC”). 
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On July 29, 2017, Pyrenees purchased €8 million worth of 
Chard tokens off of a French cryptocurrency exchange.  On August 
1, 2017, Hunter Foss, a seventy-eight-year-old almond farmer from 
Fordham, purchased $1.5 million worth of Chard tokens from 
Pyrenees in an over-the-counter market transaction. 
 

On August 21, 2017, the Fordham Observer, a major 
American newspaper, received an anonymous package containing 
printed copies of email exchanges between Bouvier and Sarte.  The 
emails discussed the cyber attack that occurred on the morning of 
the Chard ICO as well as other cyber attacks on the Chardin 
Network blockchain subsequent to the ICO.  The quarterly reports 
on the Chardin website failed to mention any of the cyber attacks.  
Within forty-eight hours, the value of Chard tokens had decreased 
by 85 percent.   
 

A. PROCEDURAL HISTORY 
 

On September 1, 2017, Hunter Foss (“Appellant”) filed a 
civil action against the Chardin Network and Francoise Bouvier 
(collectively the “Appellees”) in the District of Fordham.  The 
complaint alleged that Appellees engaged in a scheme to 
misrepresent the value of Chard tokens in violation of Section 
10(b) of the Exchange Act.  The complaint stated that Chard 
tokens are securities as the term is used in Section 10(b) of the 
Exchange Act. See 15 U.S.C. § 78j(b) (2012).  Further, the 
complaint asserted that Appellees violated Section 10(b) when 
fraudulent and misleading statements were made in connection to a 
domestic transaction with Appellant.  
 

Appellant sought $1.5 million in damages from Appellees 
connected to his purchase of Chard tokens from Pyrenees in 
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reliance on the false and misleading statements in the Chardin 
Network white paper and quarterly reports.2 

 
On October 10, 2017, Appellees filed a Fed. R. Civ. P. 

12(b)(6) motion to dismiss the action for failure to state a claim 
upon which relief can be granted.  Appellees asserted that Chards 
were not securities, and further, even if they were securities, 
Appellees were not involved in the domestic transaction in which 
Chards were sold to Appellant.3   
 

On October 27, 2017, the District Court granted Appellees’ 
motion to dismiss.  In granting Appellees’ motion, the District 
Court found that Chard tokens did not meet the definition of a 
security as the term is used in Section 10(b).  The District Court 
further found that even if the Chard tokens were a security, 
the Appellant had not overcome the presumption against 
extraterritoriality because Appellees were not sufficiently involved 
in the transaction between Appellant and Pyrenees.  Therefore, the 
District Court found that Appellees were not liable under Section 
10(b), and Appellant had failed to state a claim upon which relief 
could be granted for these two separate and independent reasons. 

 

                                                
2 The initial transaction in which Pyrenees purchased Chards off of a French 
crytpocurrency exchange is not at issue in this case.  Pyrenees brought a Section 
10(b) claim against the Chardin Network in an unrelated action.  That matter 
was settled out of court.  
3 Appellees did not file a Fed. R. Civ. P. 12(b)(2) motion contesting personal 
jurisdiction. 
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Appellant timely filed this appeal, arguing that the District 
Court erred in finding that Chards are not securities under the 
“investment contract” test set forth in SEC v. W.J. Howey Co., 328 
U.S. 293 (1946).  Further, Appellant asserts that the District Court 
erred in finding that Appellees were not sufficiently involved in the 
relevant transaction and therefore that the domesticity requirement 
established in Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247 
(2010) was not satisfied.  
 

B. STATEMENT OF JURISDICTION 
 
The District Court established jurisdiction over Appellant’s 

claim against Appellees pursuant to 15 U.S.C. § 78aa and 28 
U.S.C. § 1331.  This Court has jurisdiction pursuant to 28 U.S.C. 
§ 1291. 

 
C. STANDARD OF REVIEW 

 
We review de novo the District Court’s grant of a motion to 

dismiss under Rule 12(b)(6) of the Federal Rules of Civil 
Procedure.  See Carroll v. Fort James Corp., 470 F.3d 1171, 1173 
(5th Cir. 2006).  A motion to dismiss must be granted when 
plaintiff has failed to state a claim upon which relief can be 
granted. Fed. R. Civ. P. 12(b)(6).  The District Court’s dismissal 
will be upheld only if “it appears beyond doubt that the plaintiff 
can prove no set of facts that would entitle him to relief.” United 
States ex rel Thompson v. Columbia HCA/Healthcare Corp., 125 
F.3d 899, 901 (5th Cir. 1997). 

 
II. HOWEY TEST 

 
The first issue before this court is the threshold 

determination of whether Chard tokens are a “security” as the term 
is used in Section 10(b) of the Exchange Act.  Absent a finding 
that Chard tokens are a security, Appellant may not seek any 
redress under Section 10(b)’s anti-fraud provision.  
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We note at the outset that this is a case of first impression 

for any court, as none have yet reached the question of whether a 
digital token that operates on a blockchain protocol is a security as 
defined by United States securities law.   

  
For the reasons stated below, we find that Chard tokens 

meet the statutory definition of a security and reverse the decision 
of the District Court. 

 
A. APPLICABLE LAW 

 
The Securities Act of 1933 (“Securities Act”) provides the 

relevant definition for a “security” as the term is used in Section 
10(b) of the Exchange Act.  Under the Securities Act, “security” is 
broadly defined “to encompass virtually any instrument that might 
be sold as an investment.” Reves v. Ernst & Young, 494 U.S. 56, 
61 (1990); see also 15 U.S.C. § 77b(a)(1) (listing over twenty 
different types of securities).  Further, while the Securities Act lists 
specific investment vehicles, it also contains the amorphous term 
“investment contract.” See SEC v. C.M. Joiner Leasing Corp., 320 
U.S. 344, 351 (1943) (holding that “[n]ovel, uncommon, or 
irregular devices” can be investment contracts).  

 
The Supreme Court established in Howey that an 

investment contract exists when “the scheme involves an 
investment of money in a common enterprise with profits to come 
solely from the efforts of others.” SEC v. W.J. Howey Co., 328 
U.S. 293 (1946). 

 
The Howey test “embodies a flexible rather than a static 

principle, one that is capable of adaptation to meet the countless 
and variable schemes devised by those who seek the use of the 
money of others on the promise of profits.” Howey, 328 U.S. at 
299.  As such, substance must be valued over form, and the 
determination of whether an investment contract exists must hinge 
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on the economic reality of the scheme as a whole. Id. at 298.  The 
court must decide on a case-by-case basis whether a particular 
investment scheme constitutes an investment contract subject to 
United States securities law. See Ballard & Cordell Corp. v. Zoller 
& Danneberg Exploration, Ltd., 544 F.2d 1059, 1063 (10th Cir. 
1976). 
 

B. ANALYSIS 
 

We apply the Howey test to determine whether a Chard 
token purchase constitutes an investment contract.  Appellant 
argues the District Court erred when it held that Chards do not 
meet the statutory definition of a security.  We agree. 

 
The four prongs of the Howey test will be examined in turn. 
 
Howey’s first prong asks whether “the scheme involves an 

investment of money.” Howey, 328 U.S. at 301.  Because Chard 
token holders purchased tokens with either fiat currency or digital 
currency we find that this prong is satisfied. 

 
Howey’s second prong asks whether the investment of 

money was in a “common enterprise.” Id.  The Fourteenth Circuit, 
along with the majority of other circuit courts, applies the 
horizontal commonality test to determine if a common enterprise 
exists.  Horizontal commonality requires that one investor be 
similarly situated to the pool of all other investors. Curran v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 622 F.2d 216, 221 
(6th Cir. 1980); see also SEC v. ETS Payphones, Inc., 300 F.3d 
1281, 1284 (11th Cir. 2002) (holding horizontal commonality 
exists when “the individual investors share all the risks and 
benefits of the business enterprise”), rev’d on other grounds, 540 
U.S. 389 (2004).  
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Here, all Chard token holders are similarly situated because 
each Chard carries identical voting rights4 and each token holder’s 
individual fortune rises or falls with the success or failure of the 
enterprise.  Importantly, Chard token holders are exposed to the 
same risks, such as a security breach in the Chardin Network or the 
fluctuating value of Chards on the secondary market.  Therefore, 
the common enterprise prong of Howey is satisfied. 

 
While Howey does not separate prongs three and four, 

some later courts do. See Reves, 494 U.S. at 61.  For ease of 
analysis, we conduct two separate inquiries for prongs three and 
four. 
 

Under Howey’s third and fourth prongs, the court must 
determine if the “scheme involves an investment of money in a 
common enterprise with profits to come solely from the efforts of 
others.” Howey, 328 U.S. at 301 (emphasis added).  In later cases 
these Howey prongs were modified.  “Profits” is now defined as “a 
reasonable expectation of profits.” See United Hous. Found., Inc. 
v. Forman, 421 U.S. 837, 852 (1975).  And those profits need not 
come solely from the efforts of others, but rather must be “derived 
from the entrepreneurial or managerial efforts of others.” Id. 
(emphasis added); see also SEC v. Glenn W. Turner Enters., Inc., 
474 F.2d 476, 482 (9th Cir. 1973) (asking whether “the efforts 
made by those other than the investor are the undeniably 
significant ones”). 
 

Under Howey’s third prong we must determine if investors 
purchased Chard tokens in the ICO with a reasonable expectation 
of profits.  An expectation of future profits can take the form of 
anticipated capital appreciation or participation in future earnings 
deriving from the use of the investor’s funds. See SEC v. SG Ltd., 

                                                
4 As stated in the white paper excerpt, see supra p. 4, Chards currently possessed 
by the Chardin Network have no voting power if, or until, users earn them. 
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265 F.3d 42, 53 (1st Cir. 2001).  Here, investors anticipated capital 
appreciation based on fluctuations in the secondary market. 

 
The District Court found, however, that while investors did 

hope for future profits, they were principally attracted to the Chard 
investment scheme by the desire to spend Chards to perform 
functions on InforMe and other social media platforms.  The 
question, then, is not whether the investors had an expectation of 
profits, but whether that expectation predominated over any 
consumptive motive.  

 
In easy cases, where an investor is attracted solely by the 

prospects of a return on their investment, the reasonable 
expectation of profits prong is clearly satisfied. See Forman, 421 
U.S. at 852.  It is a harder case when investors invest money in a 
scheme because they both expect future profits and derive 
consumptive value.  This is true for Chard tokens.  The 
consumptive motive arises from the ability to spend the tokens on 
social media platforms.  The profit motive arises from the ability to 
sell Chards on a secondary market at a premium.  The task for this 
court, therefore, is to identify investors’ principal attraction to the 
scheme.  
 

We find that the principal attraction for Chard token 
purchasers was the expectation of future profits.  We reach this 
conclusion in part by examining the representations that the 
Chardin Network made in its white paper to investors. See e.g., id. 
at 853 (looking to the “Information Bulletin” to determine 
investors’ principal attraction); SG Ltd., 265 F.3d at 54 (examining 
the security issuers’ “persistent representations of substantial 
pecuniary gains”).   

 
The white paper presented Chards as an investment 

opportunity.  It provides that Chard token holders can sell tokens 
on secondary markets, a benefit that fueled investors' expectations 
of future profits. See SG Ltd., 265 F.3d at 54.  Therefore, the 
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principal attraction of Chards is a profit motive not a consumptive 
motive, which satisfies the third prong of Howey.  

 
Significant to the court is that two months after the ICO 

only fifteen percent of all outstanding Chard tokens were spent on 
InforMe for their underlying utility.  That the vast majority of 
tokens were held by purchasers rather than spent, provides further 
evidence that the tokens were purchased principally for an 
expectation of future profits. 

 
Finally, we turn to Howey’s fourth prong, whether 

investors’ expectation of profits “derived from the entrepreneurial 
or managerial efforts of others.” Forman, 421 U.S. at 852.  
Appellant argues that the District Court erred in finding that Chard 
owners could exert significant influence over the managerial 
efforts of the enterprise, and therefore that the fourth Howey prong 
was not satisfied.  We agree.  

 
Chards provide voting rights to token holders.  These 

voting rights permit investors to vote at an annual meeting for 
Investors’ Custodians and Small Bid Contracts.  Additionally, if a 
Large Bid Contract is submitted, token holders can vote for these 
contracts on the first day of the month through the Chardin 
Network online portal.  We hold that these voting rights do not 
provide sufficient control over the Chardin Network enterprise.  

 
When the investors’ duties are nominal or insignificant they 

lack any real control over the operation of the enterprise. 
Williamson v. Tucker, 645 F.2d 404, 420-21 (1981) (citing Fargo 
Partners v. Dain Corp., 540 F.2d 912, 914-15 (8th Cir. 1976)).  
Absent significant duties, the investor may also not have sufficient 
access to information about the issuer of a security. See id. at 421-
22 (citing Hirsch v. DuPont, 396 F. Supp. 1214, 1222 (S.D.N.Y. 
1975)).  The voting rights afforded Chard investors did not grant 
the token holders significant duties or access to information about 
the Chardin Network.   
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Appellees argue that investors retain significant control 

over the enterprise because Large Bid Contracts are submitted for 
token holder approval without any possible intervention from the 
Custodians.  However, as the record reflects, all of the contracts 
submitted to date have been Small Bid Contracts subject to 
Custodian review and approval.  Additionally, the Custodians’ 
mechanisms of control extend beyond the mere approval of new 
contracts.  For example, Custodians retain control over day-to-day 
operations of the Chardin Network without any input from token 
holders. 

 
Moreover, the ICO and all subsequent purchases on 

secondary markets were offered to the public at large.  There was 
no requirement that the investors be knowledgeable about the 
Chardin Network or even blockchain technology generally.  Any 
language in the white paper suggesting otherwise amounts to 
nothing more than an empty plea.  Where investors are uninformed 
about the investment scheme that indicates to us that those 
investors do not have sufficient managerial control over the 
enterprise. See Howey, 328 U.S. at 296; Fargo Partners, 540 F.2d 
at 915.  

 
Chard token purchasers are the kind of investors that need 

to be protected by securities laws.  These investors are bedfellows 
with shareholders of a public company, not general partners in a 
partnership.  The security laws are intended to provide broad 
protection to investors regardless of the form of the investment 
contract. See Howey, 328 U.S. at 301.   

 
Throughout the white paper, the Chardin Network claims 

that token holders control the future and direction of the Chardin 
enterprise.  The Howey test mandates, however, that we look to the 
economic reality of the investment scheme in addition to the 
statements of the promoter. See Forman, 421 U.S. at 848.  The 
Chard token purchasers—a large group of unknowledgeable 
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investors—participated in an investment scheme that should be 
covered by the United States’ securities regulatory regime.  
  

The SEC, the very agency charged with regulating 
securities, has not been silent on whether cryptocurrencies satisfy 
Howey’s investment contract test.  In fact, the SEC has indicated 
that it believes digital assets similar to Chards satisfy the Howey 
test. See, e.g., Report of Investigation Pursuant to Section 21(a) of 
the Securities Exchange Act of 1934:  The DAO, Exchange Act 
Release No. 81207 (July 25, 2017); Munchee Inc., 3 S.E.C. 18304, 
Securities Act Release No. 10445 (Dec. 11, 2017).  We similarly 
find that the Chard investment scheme satisfies all four prongs of 
the Howey test and reverse the decision of the District Court. 
 
III. MORRISON INQUIRY 

 
The second issue before this Court is whether Appellees 

were sufficiently involved in the domestic transaction between 
Appellant and Pyrenees to warrant extending Section 10(b) 
liability to Appellees.  For the reasons stated below, we answer the 
question in the affirmative and reverse the decision of the District 
Court. 

 
Appellant asserts that the District Court erred in finding 

that Appellees were not sufficiently involved in Appellant’s over-
the-counter (“OTC”) purchase of Chards.  We agree with 
Appellant, and hold that the relevant transaction satisfies Section 
10(b)’s domesticity requirement.  Thus, Appellees are subject to 
liability.   

 
A. APPLICABLE LAW 

 
Section 10(b) of the Exchange Act states:  
 
It shall be unlawful for any person, directly or 
indirectly, by the use of means or instrumentality of 
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interstate commerce or of the mails, or of any 
facility of any national securities exchange -- 
 
(b) To use or employ, in connection with the 
purchase or sale of any security registered on a 
national securities exchange or any security not so 
registered . . . any manipulative or deceptive device 
or contrivance in contravention of such rules and 
regulations as the Commission may prescribe . . . . 
 

15 U.S.C. § 78j(b) (2012) (emphasis added).   
 
 Pursuant to Section 10(b), the SEC promulgated Rule 10b-
5, which states in pertinent part: 
 

It shall be unlawful for any person, directly or indirectly, by 
the use of any means or instrumentality of interstate 
commerce, or of the mails or of any facility of any national 
securities exchange,  
 
(c) To engage in any act, practice, or course of business 
which operates or would operate as a fraud or deceit upon 
any person, in connection with the purchase or sale of any 
security. 

 
17 C.F.R. § 240.10b-5 (2012). 

 
The Supreme Court has clarified the scope of Section 

10(b)’s anti-fraud provisions and found that Section 10(b) does not 
apply extraterritorially. Morrison v. Nat’l Austl. Bank Ltd., 561 
U.S. 247, 261-62 (2010).  In limiting the reach of Section 10(b) to 
domestic transactions, the Court reiterated the longstanding 
principle “that legislation of Congress, unless a contrary intent 
appears, is meant to apply only within the territorial jurisdiction of 
the United States.” Foley Bros. v. Filardo, 336 U.S. 281, 285 
(1949).  



 19 

 
As such, the Court has limited the application of Section 

10(b) to “(1) transactions involving ‘the purchase or sale of a 
security listed on an American stock exchange,’ and (2) 
transactions involving ‘the purchase or sale of any other security in 
the United States.’” United States v. Georgiou, 777 F.3d 125, 133-
34 (3d Cir. 2015) (quoting Morrison, 561 U.S. at 273).  If either 
prong of Morrison is satisfied, Section 10(b) extends to the 
fraudulent transaction. 

 
Thus, Morrison established a transactional test that turns on 

whether the purchase or sale of securities occurred in the United 
States, and not whether the fraudulent activity occurred in the 
United States. Morrison, 561 U.S. at 266-67.  The Morrison test 
replaced the “conducts and effects test,” which had been adopted 
widely among the circuit courts. See id. at 257-59.  

 
The Second Circuit interpreted Morrison to require a court 

to determine when parties incurred “irrevocable liability.” Absolute 
Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d 60, 67-68 (2d 
Cir. 2012).  Under this test, if irrevocable liability was incurred in 
the United States, a domestic transaction occurred. Id. at 68.  The 
Second Circuit later added a requirement to the Absolute Activist 
test that the transaction not be “predominantly foreign.” See 
Parkcentral Global Hub Ltd. v. Porsche Auto. Holdings SE, 763 
F.3d 198, 216 (2d Cir. 2014).   

 
Conversely, a more recent interpretation of Morrison 

requires plaintiffs to not only show that the transaction was 
domestic, but also that the defendants were sufficiently involved in 
that domestic transaction. See Stoyas v. Toshiba Corp., 191 F. 
Supp. 3d 1080, 1095 (C.D. Cal. 2016) (dismissing Section 10(b) 
claim related to unsponsored American Depository Receipts 
because “plaintiffs have not pled that [defendant] . . . sponsored, 
solicited, or engaged in any other affirmative act in connection 
with securities sales in the United States”).  Under this 
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interpretation of Morrison, a plaintiff must provide evidence of 
affirmative acts taken by the defendant related to the purchase or 
sale of securities in the United States. Id.  
 

B. ANALYSIS 
 
Appellant argues that because he is a United States citizen 

and Pyrenees is a United States corporation, his purchase of Chard 
tokens from Pyrenees was a domestic transaction under Morrison.  
Appellees concede that the transaction between Appellant and 
Pyrenees was indeed domestic.  Appellees argue, however, that 
they were not involved in that transaction and therefore Morrison’s 
domesticity requirement has not been satisfied.  We adopt the 
Second Circuit’s transactional “irrevocable liability” test, and 
reverse the decision of the District Court finding that a domestic 
transaction occurred in this case sufficient to satisfy Morrison.5  
 

Appellees argue that their involvement in the domestic 
transaction between Appellant and Pyrenees is akin to a foreign 
issuer’s involvement in an unsponsored American Depository 
Receipt (“ADR”) sale to United States investors.  They urge this 
court to adopt the rationale in Toshiba in which the court decided 
that a foreign issuer was not involved in an ADR purchase between 
a United States depository bank and United States’ purchasers. See 
id.  It is necessary, therefore, to briefly examine ADR transactions. 

 
An ADR is a receipt issued by a depository bank that 

represents a specific amount of a foreign security. Pinker v. Roche 
Holdings Ltd., 292 F.3d 361, 367 (3d Cir. 2002).  When an 
investor purchases an ADR, the depository bank—not the 
purchaser—continues to own the underlying security. Id.  

 

                                                
5 We do not disturb the District Court’s finding on the merits that a Section 
10(b) violation occurred.  Therefore, if the transaction at issue is domestic under 
Morrison, Section 10(b) extends to Appellees.   
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ADRs can be either sponsored or unsponsored. Id.  “An 
unsponsored ADR is established with little or no involvement of 
the issuer of the underlying security.  A sponsored ADR, in 
contrast, is established with the active participation of the issuer of 
the underlying security.” Id.  A foreign issuer sponsors an ADR 
only if the issuer enters into an agreement with the depository bank 
and the ADR purchasers.  See id.   

 
Even if we were willing to accept Appellees’ argument that 

this transaction is akin to an unsponsored ADR sale, we do not 
think that Toshiba provides the proper framework for determining 
whether the transaction at issue is domestic under Morrison.  
Rather, we hold that the characterization of this transaction as an 
unsponsored ADR sale is irrelevant for the purposes of 
determining where irrevocable liability was incurred.  
 

Appellant argues that the purchase of Chards from 
Pyrenees satisfies either prong of Morrison.  Appellees counter 
that the purchase fails the first prong because the purchase from 
Pyrenees was OTC, and therefore not on an “American stock 
exchange.” See Morrison, 561 U.S. at 273.  Appellees further 
counter that the purchase fails the second prong because, although 
a domestic transaction occurred, Appellees were not involved in 
any such transaction.  We agree with Appellees on the first point, 
but disagree on the second.  Ultimately, we look to the locus of the 
transaction to conclude that, because Appellant’s purchase of 
Chard tokens from Pyrenees is a domestic transaction, Appellees’ 
false and misleading statements fall within the scope of Section 
10(b). 

 
The two prongs of Morrison will be examined in turn. 

 
Under Morrison’s first prong “Section 10(b) reaches the 

use of a manipulative or deceptive device or contrivance only in 
connection with the purchase or sale of a security listed on an 
American stock exchange.” Id.  Therefore, we must determine if 
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the private sale of Chard tokens from Pyrenees to Appellant 
occurred on an “American stock exchange.”  A sale is considered 
OTC if it took place on an exchange not registered with the SEC.  
See Georgiou, 777 F.3d at 134.  There are twenty-one exchanges 
registered with the SEC, and the Pyrenees OTC market is not one 
of them.  See National Securities Exchange, UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION, 
https://www.sec.gov/fast-answers/divisionsmarketregmrexchanges 
shtml.html (last visited Feb. 6, 2018).  Therefore the Pyrenees 
OTC market is not an “American stock exchange.”  

 
While the Morrison Court used the term “American stock 

exchange” in describing the reach of prong one and not “national 
stock exchange”—the term used in Section 10(b)—we find that the 
Court intended only registered stock exchanges to be covered 
under the first Morrison prong.  The Exchange Act refers to 
“securities exchanges” and “over-the-counter markets” separately 
“which suggests that one is not inclusive of the other.” See 
Georgiou, 777 F.3d at 134-35.  Additionally, “a ‘national securities 
exchange’ is explicitly listed in Section 10(b)—to the exclusion of 
OTC markets.” Id. at 135.  If the Morrison court intended to cover 
all United States-based exchanges—registered or unregistered—
there would be no need to indicate that prong one only covers 
“American stock exchange[s].” Id.; Toshiba, 191 F. Supp. 3d at 
1091.  Therefore, we find that the Pyrenees’ OTC market is not a 
“national securities exchange” and does not satisfy the first prong 
of Morrison. 
 

We now turn to prong two of Morrison.  Under prong two, 
a transaction is domestic if it involves “the purchase or sale of any 
other security in the United States.” Morrison, 561 U.S. at 273.  
The transaction at issue in this case—Appellant’s OTC purchase of 
Chard tokens from Pyrenees—was a domestic transaction.  
Appellant is a United States citizen, Pyrenees is a United States 
corporation, and the sale occurred in the United States.  The 
relevant inquiry, therefore, is whether the mere presence of a 
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domestic transaction is sufficient to permit a domestic purchaser to 
bring a securities claim against a foreign issuer when the foreign 
issuer did not directly sell the security in question to Appellant. 
 

In announcing a transactional test for domesticity, the 
Court in Morrison made it clear that the previous “conducts and 
effects test” was difficult for courts to administer. Id. at 258.  The 
Morrison test, therefore, was an attempt to simplify the 
domesticity test and eliminate “unpredictable and inconsistent 
application of [section] 10(b) to transnational cases.” Id. at 260.  
The Second Circuit’s “irrevocable liability” test creates “a stable 
background against which Congress can legislate with predictable 
effects.” Id. at 261. 

 
In Absolute Activist, foreign investors purchased shares in 

United States companies from a United States OTC market. 
Absolute Activist, 677 F.3d at 62-63.  The defendants argued that 
their foreign identity was relevant to whether a domestic 
transaction had occurred. Id. at 69.  The court’s finding that the 
transactions in Absolute Activist were not domestic had nothing to 
do with the identity of the parties, but rather that the plaintiffs did 
not purchase the securities in the United States. Id.; see also Quail 
Cruises Ship Mgmt. Ltd. v. Agencia de Viagens CVC Tur Limitada, 
645 F.3d 1307, 1310 (11th Cir. 2011) (“[T]he Supreme Court 
in Morrison deliberately established a bright-line test based 
exclusively on the location of the purchase or sale of the 
security.”).  The sole focus of the Absolute Activist Court was on 
the locus of the transaction.  

 
Absolute Activist was clear that while a defendant’s lack of 

“contact with the United States may provide a basis for dismissing 
the case against him for lack of personal jurisdiction . . . the 
transactional test announced in Morrison does not require that each 
defendant alleged to be involved in a fraudulent scheme engage in 
conduct in the United States.” Absolute Activist, 677 F.3d at 69.  
Therefore, after Absolute Activist, if either the purchaser or the 
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seller incurs irrevocable liability in the United States, then 
domesticity is established. See id. at 68.   

 
In a subsequent decision, the Second Circuit held that 

Absolute Activist’s interpretation of Morrison was too broad.  
Parkcentral, 763 F.3d at 214.  The Parkcentral Court found that 
while a domestic transaction is a necessary element of a Section 
10(b) claim, it alone is not sufficient to satisfy Morrison. See id. at 
214-15.  The court held that if Section 10(b) claim addresses a 
domestic transaction that is “predominantly foreign,” it does not 
pass Morrison’s domesticity requirement. Id. at 216. 
 

The transaction at issue here was not “predominantly 
foreign.”  Indeed, the indicia of domesticity are overwhelming.  
The transaction involved a domestic purchaser, a domestic seller, 
and a contract executed in the United States.  The transaction at 
issue in Parkcentral, by comparison, involved conduct that 
occurred abroad, securities of a foreign company, and a trade 
executed on a foreign exchange. Id. at 215-16.  The transaction at 
issue in this case differs substantially from the Parkcentral 
transaction and does not contain “predominantly foreign” 
characteristics.  

 
Therefore, under the “irrevocable liability” test established 

in Absolute Activist and expanded in Parkcentral, Appellant’s 
purchase of Chard tokens satisfies the second prong of Morrison.  
The level of involvement of the Chardin Network is irrelevant so 
long as the transaction in which Appellant was harmed occurred 
domestically and was not predominantly foreign. 
 

Appellees argue that we should reject the Second Circuit’s 
approach to determining domesticity and instead argue that we 
should adopt an intent-based approach.  The Toshiba Court held 
that Morrison’s second prong is satisfied only if (1) the securities 
transaction occurred domestically and (2) plaintiff can demonstrate 
that the defendant was sufficiently involved in that domestic 
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transaction. See Toshiba, 191 F. Supp. 3d at 1094.  In other words, 
this more rigorous interpretation of Morrison requires not only a 
facially domestic transaction, but also an “affirmative act” by the 
defendant foreign corporation “related to the purchase and sale of 
securities in the United States.” Id. at 1095.   

 
We reject this approach because this judicially-imposed 

second step is inconsistent with the court’s reasoning in Morrison.  
The transactional test announced in Morrison replaced the 
“conducts and effects test,” which the Court determined amounted 
to nothing more than “judicial-speculation-made-law.” Morrison, 
561 U.S. at 261.  Despite the Morrison Court’s admonition against 
judicially-made law, the Toshiba Court has waded into these same 
rough and unsettled waters.   
 
 Because we reject the Toshiba Court’s unnecessary second 
step we need not determine if the Chardin Network or its 
custodians engaged in affirmative acts in connection to the sale of 
Chard tokens in the United States.  

 
For these reasons we find that Appellant’s purchase of 

Chard tokens from Pyrenees satisfies Morrison’s domesticity 
requirement.  Therefore, we reverse the District Court’s decision 
and find that Appellant can bring a Section 10(b) claim against 
Appellees.  

 
IV. CONCLUSION 

 
For the foregoing reasons, we reverse the decision of the 

District Court for the District of Fordham.
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BRUNELLO-GREEN, Circuit Judge, dissenting: 
 

I respectfully dissent from the majority’s ruling on both 
issues.  I would affirm the District Court’s decision that Chard 
tokens are not a security under the Howey test, and further that 
even if they are found to be a security, under Morrison, Appellees 
were not sufficiently involved in the domestic transaction between 
Appellant and Pyrenees. 

 
V. HOWEY TEST 

 
The majority’s analyses of prongs three and four of the 

Howey test ignore key features of the Chardin Network.  I believe 
that the District Court was correct in finding that the Chard tokens 
are not securities and would therefore affirm its decision. 

 
I will address only the third and fourth prongs of Howey 

because I agree with the majority’s finding that the Chard 
investment scheme satisfies the first two prongs. 

 
Under the third prong of Howey, the court must determine 

if investors’ principal attraction to the investment scheme is an 
expectation of substantial profits. SEC v. W.J. Howey Co., 328 
U.S. 293, 296 (1946).  In coming to its conclusion, the majority 
ignores the plain language in the Chardin Network white paper.  
The representations made by the issuer should be determinative as 
to whether token purchasers have a reasonable expectation of 
future profits. See United Hous. Found., Inc. v. Forman, 421 U.S. 
837, 853 (1975).  Here, the Chardin white paper stated Chards 
were “first and foremost a utility token, granting token holders the 
ability to perform various functions on social media platforms.”  
See supra p. 4.  Therefore, the most reasonable inference is that 
investors believed the primary function of the token was its 
underlying utility, not the potential for any return on investment. 
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Other investment schemes analyzed under Howey in which 
investors have both a consumptive motive and a profit motive are 
useful to determine if Chards are a security.  In these cases, courts 
look to the representations make by promoters to potential 
investors to determine investors’ principal motivation.  Cases 
discussing contracts for the sale of land are particularly 
informative.   

 
Real estate transactions typically do not satisfy the Howey 

test. See Hocking v. Dubois, 839 F.2d 560, 564 (9th Cir. 1988), 
aff’d on reh’g, 885 F.2d 1449 (9th Cir. 1989).  Even if a purchaser 
of land hopes the value of the land will increase, the principal 
attraction may be the use of the land itself, not the potential 
increase in property value. See Rodriguez v. Banco Cent. Corp., 
990 F.2d 7, 10 (1st Cir. 1993).   

 
However, rather than applying any bright-line rule that 

would run the grave risk of valuing form over substance, courts 
evaluate the specifics of a particular real estate transaction.  After 
all, “[t]he term ‘securities,’ . . .  must be flexibly applied to capture 
new arrangements comprising the essence of securities.” Id.  
Through close inspection of the promoter’s representations, courts 
can best sort out those schemes subject to regulation and those that 
fall beyond the scope of United States securities law.  

 
If, for example, the potential for capital appreciation is 

emphasized by the salesperson or promoter the investor is likely to 
have an increased expectation of profits. Id. at 11.  Here, while 
Chard investors can potentially receive a return on their investment 
through secondary market sales, this was not emphasized in the 
white paper.  Any one-off mention in the white paper that tokens 
would be available through secondary market sales simply cannot 
outweigh the consistent representations that Chards had a valuable 
utility. 
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Moreover, users actively spend Chards on InforMe to skip 
video advertisements and access premium content.  The majority 
observes that 15 percent of Chards were spent on InforMe in the 
two months following the ICO.  Contrary to their conclusion, I find 
this to be a meaningful demonstration of the Chards’ utility and 
indicative of why investors purchased Chards in the first place. 
The majority fails to recognize that a significant portion of all 
tokens were held by either the Chardin Network or one of twelve 
individuals.  Therefore, 15 percent of tokens circulating through 
InforMe is a significant portion.  When something—a piece of 
artwork, a plot of land, a Chard token—is purchased for personal 
consumption, it fails to satisfy the expectation of profits prong of 
Howey. See Forman, 421 U.S. at 858.  Therefore, I agree with the 
District Court’s finding that Chard tokens do not satisfy the third 
prong of Howey. 

 
Further, under Howey’s fourth prong, any expectation of 

profits is not based predominantly on the efforts of others.  It is 
true that Bouvier and the other custodians performed all essential 
efforts required to make the Chardin Network a successful 
endeavor prior to functionality.  Once the network achieved 
functionality, however, essential managerial efforts shifted to the 
investors’ control.  Therefore, I would find that the Chard 
investment scheme also fails the fourth Howey prong.   

 
Where the essential managerial efforts are made prior to the 

formation of a contract, the fourth prong of Howey is not satisfied. 
See Noa v. Key Futures, Inc., 638 F.2d 77, 79 (9th Cir. 1980).  In 
Noa, investors brought a Section 10(b) claim after they purchased 
silver bars. Id.  The court found that the investment scheme failed 
the Howey test because “[o]nce the purchase of silver bars was 
made, the profits to the investor depended upon the fluctuations of 
the silver market, not the managerial efforts of [the company].” Id.  
Because the “undeniably significant” efforts of the promoter 
occurred prior to the purchases of silver bars, no investment 
contract existed. Id. at 80. 
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Securities violation claims for purchases of other types of 

commodities have routinely been dismissed after courts similarly 
found that the managerial efforts occurred before the investors’ 
purchase. See, e.g., SEC v. Belmont Reid & Co., 794 F.2d 1388, 
1391 (9th Cir. 1986) (gold coins); Sinva, Inc. v. Merrill, Lynch, 
Pierce, Fenner & Smith, Inc., 253 F. Supp. 359, 366-67 (S.D.N.Y. 
1966) (sugar futures).  

 
Just because the Chards have potentially speculative value 

does not render them investment contracts.  Howey requires that 
this speculative expectation be contingent on the efforts of others. 
See Noa, 638 F.2d at 79; Sinva, 253 F. Supp. at 367.  Here, once 
investors purchased Chards, any potential future appreciation 
would be due to events beyond the control of the Chardin Network, 
including fluctuations in the cryptocurrency market, developments 
in a global cryptocurrency regulatory regime, and any number of 
other factors.   

 
Additionally, Chard token purchasers are not passive.  

Rather, they are active investors effectively guiding the direction 
and future of the Chardin Network.  The court should examine the 
white paper to assess Chard token purchasers’ expectations of 
control at the time they purchased Chards. See SEC v. C.M. Joiner 
Leasing Corp., 320 U.S. 344, 353 (1943).  The white paper 
indicates that Chard investors knew (1) no contract could be 
approved without a majority vote of investors, (2) the investors 
could vote for six out of the seven Chardin Network Custodians, 
(3) the Investors’ Custodians could be voted out for any reason, 
and (4) any Large Bid Contracts would be put up to a token holder 
approval vote without any intervention from the Custodians.  The 
white paper consistently stated that token holders could control 
major decisions of the Chardin enterprise.  Therefore, the investors 
purchased Chards with an expectation that they shared control of 
Chardin Network. 
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The Custodians could not expand the Chardin Network or 
sell the Chardin source code without a majority vote from the 
investors.  Moreover, once the token holders approved a contract, 
the Custodians were required to adapt the Chardin source code to 
function on the new platform even if they thought the Chardin 
expansion was ill-advised.  If the managers of an enterprise cannot 
act without the approval of investors, the expectations of profits 
cannot be said to derive from the efforts of others. See Williamson 
v. Tucker, 645 F.2d 404, 420-21 (1981).  As soon as initial 
functionality was achieved, control of the Chardin Network shifted 
to the hands of the investors, removing this investment scheme 
from the scope of Howey. See id. at 424. 
 

Not only did investors have control, they also had sufficient 
access to information.  All final contracts were required to be 
posted in full for the token holders to review.  When investors are 
given sufficient information to make an informed decision, 
significant control remains in the hands of the investor. See SEC v. 
Merch. Capital, LLC, 483 F.3d 747, 758 (11th Cir. 2007). 
 

The majority finds support for its conclusion that Chards 
are securities by referencing the SEC’s DAO Report. See Report of 
Investigation Pursuant to Section 21(a) of the Securities Exchange 
Act of 1934:  The DAO, Exchange Act Release No. 81207 (July 
25, 2017). This simplistic comparison, however, fails to account 
for the subtle but significant differences between Chard tokens and 
DAO tokens. 

 
There are four key differences between the DAO scheme 

and the Chardin Network scheme.  First, DAO tokens, unlike 
Chards, had no underlying utility. See id. at 5-6.  Second, DAO 
“curators” had more power than Chardin Custodians to manipulate 
and alter voting procedures. See id. at 7-8.  Third, the DAO 
curators were all chosen by Slock.it, the creators of the DAO. Id. at 
7.  Fourth, the DAO scheme incentivized token holders to either 
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vote “yes” to approve contracts or abstain from voting altogether, 
which could encourage distorted voting behavior. See id.  
 
 In conclusion, investors’ principal attraction to the Chardin 
Network was the underlying utility of Chards, not a profit motive.  
Moreover, the Chardin Network structure granted investors 
significant managerial control over the future of the enterprise.  
Therefore, because this scheme fails to satisfy Howey’s third and 
fourth prongs, I would find that Chards are not securities. 
 
VI. MORRISON INQUIRY 

 
The majority adopts the Second Circuit’s “irrevocable 

liability” test to conclude that Appellees engaged in a domestic 
transaction in the United States that subject them to Section 10(b) 
liability.  Appellees urge this court to analogize the transaction at 
issue in this case to cases involving sponsored and unsponsored 
ADRs.  The majority largely sidesteps this comparison, holding 
that reference to cases dealing with ADRs is irrelevant to the 
Morrison inquiry.  I, however, see value in applying the logic from 
cases examining sponsored and unsponsored ADRs.  Those cases 
involve an initial transaction in which a foreign issuer is directly 
involved, and then a second transaction that may subject the 
foreign issuer to Section 10(b) liability, depending on its level of 
involvement.  The transaction at issue in this case is similar to an 
unsponsored ADR transaction.  Therefore, the Toshiba court’s 
analysis of the scope of Section 10(b) liability in the context of an 
unsponsored ADR provides instructive guidance for whether 
Appellant can bring a claim against Appellees.  

 
I think the Court should adopt the Toshiba intent-based 

approach because it is more consistent with the policy and 
reasoning of Morrison.  Under the Toshiba approach, extending 
Section 10(b) liability to Appellees amounts to an extraterritorial 
application of United States securities law.  Therefore, I would 
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affirm the District Court’s motion to dismiss, and hold that 
Appellant cannot bring a Section 10(b) claim against Appellees. 

 
Before addressing Morrison’s second prong, I agree with 

the majority that an OTC market is not a “national securities 
exchange” under Section 10(b) and therefore Morrison’s first 
prong is not satisfied. See 15 U.S.C. § 78j(b) (2012). 

 
As to Morrison’s second prong, Appellees were not 

involved in the domestic transaction in which Appellant purchased 
Chards from Pyrenees.  Because Appellant and Appellees were not 
sufficiently connected, Appellant’s Section 10(b) claim cannot 
survive a motion to dismiss.  

 
As stated by the majority, the Toshiba court has adopted a 

two-step inquiry to determine if a domestic transaction satisfies 
Morrison’s second prong.  Under this approach the court must (1) 
determine if the transaction is domestic, and then (2) determine if 
“defendant was involved in those transactions in any way.” Stoyas 
v. Toshiba Corp., 191 F. Supp. 3d 1080, 1094 (C.D. Cal. 2016). 

 
While Appellant’s purchase from Pyrenees was a domestic 

transaction, Appellees were not involved in that transaction in any 
way.  Here, there are two distinct transactions and it is necessary to 
separate the two when determining if Appellees’ false and 
misleading statements subject them to Section 10(b) liability.  
Appellees were indeed involved in the first transaction in which 
Pyrenees purchased Chard tokens off of a French cryptocurrency 
exchange.  However, the relevant transaction in this case— 
Appellant’s purchase of Chard tokens in a private sale from 
Pyrenees—occurred without Appellees’ direct involvement. 

 
The majority’s interpretation of Morrison’s second prong 

would create “essentially limitless reach of [Section] 10(b) 
claims.” Id. at 1094-95.  As the Toshiba court recognized, “[E]ven 
if the foreign defendant attempted to keep its securities from being 
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sold in the United States, the independent actions of depository 
banks selling on OTC markets could create liability.” Id. at 1095.  
It would be a miscarriage of justice to subject a foreign securities 
issuer to the United States securities laws and regulations when it 
has not “sponsored, solicited, or engaged in any other affirmative 
act in connection with securities sales in the United States.” See id.  
Morrison was clear that our securities laws must not apply 
extraterritorially. Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 
261-62 (2010).  Holding Appellees liable in this case would be an 
extraterritorial application of United States securities law.  
 

It is not enough for a plaintiff to merely demonstrate that a 
foreign issuer used a “manipulative or deceptive device or 
contrivance”; rather, the plaintiff must show that the manipulation 
or deception was “use[d] or employ[ed] in connection with the 
purchase or sale of any security in the United States.” Toshiba, 191 
F. Supp. 3d at 1095 (emphasis added) (dismissing claim where 
plaintiff failed to show that the defendant’s “fraudulent actions 
were connected to Toshiba selling its securities in the United 
States”).   

 
Contrary to the majority’s assertion that the Toshiba court 

created a “judicially-imposed second step,” the requirement that 
Appellees be connected to the transaction at issue is plainly 
compelled by the text of Morrison itself. See Morrison, 561 U.S. at 
273. (“Section 10(b) reaches the use of a manipulative or deceptive 
device or contrivance only in connection with the . . . purchase or 
sale of any other security in the United States.”) (emphasis added).  
Absent evidence that Appellees’ fraudulent actions were connected 
to the sale of securities in the United States, Appellant’s Section 
10(b) claim cannot survive a motion to dismiss.  

 
Furthermore, it is incorrect to say that the Second Circuit 

has adopted a transactional test.  While arguably the test 
established in Absolute Activist was a transactional test, the Second 
Circuit in Parkcentral backed away from such a bright-line 
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approach by considering more than the mere locus of the 
transaction. See Parkcentral Global Hub Ltd. v. Porsche Auto. 
Holdings SE, 763 F.3d 198, 214 (2d Cir. 2014) (requiring that the 
court determine if a transaction was “predominantly foreign”).  
Under the majority’s reasoning, that too would be an unnecessary 
judicially-created second step. 
 

Appellant failed to point to any act taken by Appellees 
connected to the sale of securities in the United States.  Because 
unsponsored ADRs are offered with “little or no involvement of 
the issuer of the underlying security,” the foreign issuer is not 
sufficiently involved in the domestic transaction. See Pinker v. 
Roche Holdings Ltd., 292 F.3d 361, 367 (3d Cir. 2002).  Here, it is 
undisputed that the domestic token sale was not sponsored by the 
Chardin Network.  The Chardin Network did not enter into any 
agreements with either Pyrenees or Appellant.  Therefore, 
Appellees are beyond the reach of Section 10(b). 

 
Knowledge alone does not constitute an affirmative act. See 

Toshiba, 191 F. Supp. 3d at 1094.  While Bouvier knew that 
Pyrenees was going to purchase Chards and resell them to United 
States’ investors, neither he nor the Chardin Network took any 
further action to enable the sale of the tokens in the United States.  
 

The majority ignores another key reason why the Morrison 
court limited the scope of Section 10(b) liability:  the risk of 
conflict between United States and foreign laws. Morrison, 561 
U.S. at 269.  Foreign countries regulate their securities markets just 
as the United States regulates its securities. Id.  Often, those 
foreign regulations differ significantly from United States 
regulations. Id.  Appellant is not powerless to pursue his claim in 
France, where Chardin Network is located.  However, he should be 
prevented from bringing such a claim in the United States given 
that Chardin Network was not involved in the sale of Chard tokens 
to Appellant in the United States.  
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The majority’s interpretation of Morrison’s second prong 
amounts to an unwarranted extension of Section 10(b) liability to 
foreign entities beyond the reach of the Exchange Act.  Therefore, 
I would find that Appellant’s purchase of Chard tokens from 
Pyrenees does not permit Appellant’s claim against Appellees to 
survive a motion to dismiss.  
 
VII. CONCLUSION 

 
For the foregoing reasons, I would affirm the decision of 

the District Court for the District of Fordham. 



 

(U.S. SUPREME COURT ORDER LIST: 873 U.S.) 
 

WEDNESDAY, FEBRUARY 7, 2018 
CERTIORARI GRANTED 

 

No. 18-132: The Chardin Network; Francoise Bouvier v. 
Hunter Foss 

 

The petition for a writ of certiorari is 

granted.  This Court may consider the 

following questions raised by the parties: 
 

1. Whether a particular digital token that 

operates on a blockchain protocol meets the 

statutory definition of a “security” as the 

term is used in 15 U.S.C. § 78j (2012). 
 

2. Whether a domestic transaction in which 

a foreign issuer did not directly sell a 

security in the United States, but knew the 

security would be sold in the United States, 

may be subject to liability under 15 U.S.C. 

§ 78j (2012). 
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/s/ Jim Beesly Scott 
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