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Private online platforms have an increasingly essential role in free 
speech and participation in democratic culture. But while it might appear 
that any Internet user can publish freely and instantly online, many 
platforms actively curate the content posted by their users. How and why 
these platforms operate to moderate speech is largely opaque.  

 
This Article provides the first analysis of what these platforms are 

actually doing to moderate online speech under a regulatory and First 
Amendment framework. Drawing from original interviews, archived 
materials, and internal documents, this Article not only describes how 
three major online platforms—Facebook, Twitter, and YouTube—moderate 
content, it situates their moderation systems into a broader discussion of 
online governance and the evolution of free expression values in the 
private sphere. It reveals that private content moderation systems curate 
user content with an eye to American free speech norms, corporate 
responsibility, and at the core, the economic necessity of creating an 
environment that reflects the expectations of its users. In order to 
accomplish this, platforms have developed a detailed system rooted in the 
American legal system with regularly revised rules, trained human 
decision-making, and reliance on a system of external influence.  

 
This Article argues that to best understand online speech, we must 

abandon traditional doctrinal and regulatory analogies, and understand 
these private content platforms as systems of governance. These platforms 
are now responsible for shaping and allowing participation in our new 
digital and democratic culture, yet they have little direct accountability to 
their users. Future intervention, if any, must take into account how and 
why these New Governors regulate online speech in order to strike a 
balance between preserving the democratizing forces of the Internet and 
the generative power of our New Governors. 
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INTRODUCTION 
 

In a lot of ways Facebook is more like a government than a traditional 
company. . . We have this large community of people, and more than other 

technology companies we’re really setting policies. 
-Mark Zuckerberg1 

 
In the Summer of 2016, two historic events occurred almost 

simultaneously: a bystander captured the police shooting of Alton Sterling 
on cell phone video, and another recorded the aftermath of the police 
shooting of Philando Castile, and streamed the footage via Facebook Live.2 
Following the deaths of Castile and Sterling, Facebook founder and CEO 
Mark Zuckerberg stated that the ability to instantly post a video like the one 
of Castile dying “reminds us why coming together to build a more open and 
connected world is so important.” 3  President Barack Obama issued a 
statement saying the shootings were “symptomatic of the broader challenges 
within our criminal justice system”4 and the Department of Justice opened 
an investigation into Sterling’s shooting and announced it would monitor 
the Castile investigation.5 Multiple protests took place across the country.6 
The impact of these videos is an incredible example of how online platforms 

                                                   
 

1 DAVID KIRKPATRICK, THE FACEBOOK EFFECT: THE REAL INSIDE STORY OF MARK ZUCKERBERG 
AND THE WORLD’S FASTEST GROWING COMPANY (2011).  

2Richard Fausset, Richard Pérez-Peña & Campbell Robertson, U.S. Examines Police 
Killing in Louisiana, N.Y. TIMES, Jul. 6, 2016, at A1; Matt Furber & Richard Pérez-Peña, 11 
Officers Shot, 4 Fatally, at Rally Against Violence, N.Y. TIMES, Jul. 7, 2016, at A1. 

3  Mark Zuckerberg, FACEBOOK (Jul. 7, 2016), 
www.facebook.com/zuck/posts/10102948714100101.  

4 Press Release, The White House, President Obama on the Fatal Shootings of Alton 
Sterling and Philando Castile (Jul. 7, 2016) 
https://www.whitehouse.gov/blog/2016/07/07/president-obama-fatal-shootings-alton-
sterling-and-philando-castile. 

5 Press Release, The U.S. Dept. of Justice, Att’y Gen. Loretta E. Lynch Delivers Statement 
on Dallas Shooting (Jul. 8, 2016) https://www.justice.gov/opa/speech/attorney-general-
loretta-e-lynch-delivers-statement-dallas-shooting. 

6 Mitch Smith, Christina Capecchi, and Matt Furber, Peaceful Protests in Minnesota 
Follow Call for Calm, N.Y. TIMES, Jul. 9, 2016, at A14; Liz Sawyer, Protest results in brief 
closure of State Fair’s main gate, STAR TRIB. (Sept. 3, 2016 at 9:38 PM) 
http://www.startribune.com/protesters-gather-at-site-where-castile-was-shot/392247781/. 
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are now essential to participation in democratic culture.7 But it almost never 
happened. 

Initially lost in the voluminous media coverage of these events was a 
critical fact: as the video of Castile was streaming, it suddenly disappeared 
from Facebook.8 Roughly twenty minutes later, the footage reappeared, this 
time with a label affixed warning of graphic content.9 In official statements, 
Facebook blamed the takedown on a “technical glitch,” but provided no 
further details.10 This is not entirely surprising. Though it might appear that 
any Internet user can publish freely and instantly online, many content 
publication platforms actively moderate11 the content posted by their users.12 
Yet despite the essential nature of these platforms to modern free speech 

                                                   
 

7 See Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Freedom of 
Expression for the Information Society, 79 N.Y.U. L. REV. 1 (2004). 

8 Video: Why the Philando Castile shooting video was taken down from Facebook, 
WASH. POST, (Jul. 7, 2016), 
https://www.washingtonpost.com/video/business/technology/see-the-philando-castile-
shooting-video-and-why-facebook-initially-took-it-down/2016/07/07/99379d92-445a-11e6-
a76d-3550dba926ac_video.html; Mike Isaac & Sydney Ember, Facebook Live Videos Pose 
Tangle of Questions, N.Y.  TIMES, Jul. 8, 2016, at A14. 

9 Isaac & Ember, supra note 8.  

10 William Turton, Facebook Stands By Technical Glitch Claim, Says Cop Didn’t Delete 
Philando Castile Video, GIZMODO (Jul. 7, 2016) http://gizmodo.com/facebook-stands-by-
technical-glitch-claim-says-cop-did-1783349993. 

11 I use the terms “moderate,” “curate,” and sometimes “regulate,” to describe the 
behavior of these private platforms in both keeping up or taking down user generated 
content. I use this term rather than using the term “censor,” which evokes just the idea of 
only removal of material and various practices of cultural expressive discipline or control. See 
generally CENSORSHIP AND SILENCING (Robert C. Post, ed. 1998). Where I do use “regulate” I 
do so in a more colloquial sense and not the way in which Jack Balkin uses the term “speech 
regulation” which concerns government regulation of speech or government cooperation, 
coercion, or partnership with private entities to reflect government ends.  See Jack M. Balkin, 
Old-School/New-School Speech Regulation, 127 HARV. L. REV. 2296,2299 (2014) (also 
explaining that the phrase “collateral censorship” is a term of art exempted from this 
taxonomy).   

12 See Catherine Buni & Soraya Chemaly, The Secret Rules of the Internet, THE VERGE 
(Mar. 13, 2014), www.theverge.com/2016/4/13/11387934/internet-moderator-history-
youtube-facebook-reddit-censorship-free-speech; Jeff Rosen, Google’s Gatekeepers, N.Y. 
TIMES MAG. (Nov. 28, 2008), http://www.nytimes.com/2008/11/30/magazine/30google-
t.html; Adrian Chen, The Laborers Who Keep Dick Pics and Beheadings Out of Your 
Facebook Feed, WIRED, (Oct. 23, 2014) https://www.wired.com/2014/10/content-
moderation/). 
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and democratic culture, 13 very little is known about how or why these 
companies curate user content.14 

In response to urges for transparency, this Article examines precisely 
what these private platforms are actually doing to moderate user generated 
content and why they do so. It argues that these platforms are best thought 
of as self-regulating15 private entities, governing speech within the coverage 
of the First Amendment16 by reflecting the democratic culture and norms of 
their users.17  

 It begins by surveying the regulatory and Constitutional protections 
that have resulted in these private infrastructures. The ability of private 
platforms to moderate content comes from § 230 of the Communications 
Decency Act, which gives online intermediaries broad immunity from 
liability for user generated content posted on its site.18 The purpose of this 
grant of immunity was both to encourage platforms to be “Good 
Samaritans” and take an active role in removing offensive content, and also 

                                                   
 

13 Packingham v. North Carolina, 137 S.Ct. 1730 (2017) (holding that a state statute 
barring registered sex offenders from using online social media platforms was 
unconstitutional under the First Amendment). In his opinion, Justice Kennedy wrote that 
“[w]hile in the past there may have been difficult in identify the most important places (in a 
spatial sense) for the exchange fo views, today the answer is clear. It is cyberspace–the ‘vast 
democratic forums of the Internet’ in general, and social media in particular.” Id. at 1735( 
quoting Reno v. ACLU, 521 U.S. 844, 868 (1977)).  

14  See e.g., Marjorie Heins, The Brave New World of Social Media Censorship, 127 HARV. L. 
REV. F. 325, 326 (2014) (describing Facebook’s internal process as “mysterious at best” and 
their internal policies as “[t]he details of these rules. . .  we do not know. . . the [censorship] 
process in the private world of social media is a secret.”); Marvin Ammori, The “New” New 
York Times: Free Speech Lawyering in the Age of Google and Twitter, 127 HARV. L. REV. 
2259, 2273-76 (2014). 

15 See Jody Freeman, The Private Role in the Public Governance, 75 N.Y.U. L. REV. 543 
(2000); Douglas C. Michael, Federal Agency Use of Audited Self-Regulation as a Regulatory 
Technique, 47 ADMIN. L. REV. 171 (1995). 

16 See Frederick Schauer, The Boundaries of the First Amendment: A Preliminary 
Exploration of Constitutional Salience, 117 HARV. L. REV. 1765 (2004); Balkin, supra note 11. 

17See ROBERT ELLICKSON, ORDER WITHOUT LAW (1999); Robert Ellickson, Of Coase and 
Cattle: Dispute Resolution Among Neighbors in Shasta County, 38 STAN. L. REV. 623 (1986); 
ELINOR OSTROM, CRAFTING INSTITUTIONS FOR SELF-GOVERNING IRRIGATION SYSTEMS (1992); J.M. 
Balkin, Populism and Progressivism as Constitutional Categories, 104 YALE L.J. 1935, 1948-
49 (1995) (reviewing CASS R. SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH (1993), 
and defining democratic culture as popular participation in culture); Balkin, supra note 7. 

18 47 U.S.C. § 230. 
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to avoid free speech problems of collateral censorship.19 Beyond § 230, 
courts have also struggled with how to conceptualize online platforms 
within First Amendment doctrine: as state actors, as broadcasters, or as 
editors. Additionally, scholars have moved between optimistic and 
pessimistic views of platforms, and long debated how—or whether—to 
constrain them.  

To this legal framework and scholarly debate, this Article applies 
new evidence. Part II looks at why platforms moderate their platforms so 
intricately given the broad immunity of § 230. Through interviews with 
former platform architects and archived materials, this Article argues that 
platforms moderate content because of a foundation in American free 
speech norms, corporate responsibility, and at the core, the economic 
necessity of creating an environment that reflects the expectations of its 
users. Thus, platforms are motivated to moderate by both the Good 
Samaritan purpose of § 230, as well as its concerns for free speech.   

Part III looks at how platforms are moderating user generated 
content and whether that understanding can fit into an existing First 
Amendment framework.  Through internal documents, archived materials, 
interviews with platform executives, and conversations with content 
moderators, this Article shows that platforms have developed a system that 
has marked similarities to legal or governance systems with the creation of a 
detailed list of rules, trained human decision-making to apply those rules, 
and reliance on a system of external influence to update and amend those 
rules. With these facts, this Article argues that analogy under purely First 
Amendment doctrine should be largely abandoned.  

Instead, platforms should be thought of as operating as the New 
Governors of online speech. These New Governors are part of a new triadic 
model of speech that sits between the State and speakers-publishers. They 
are private self-regulating entities that are economically and normatively 
motivated to reflect the democratic culture and free speech expectations of 
its users. Part IV explains how this conceptualization of online platforms as 
governance fits into scholarly concerns over the future of digital speech and 
democratic culture. It argues that the biggest threat of this private system of 
governance to democratic culture is the loss of a fair opportunity to 
participate, which is compounded by the system’s lack of direct 
accountability to its users. The first solution to this problem should not 
come from changes to § 230 or new interpretations of the First Amendment, 

                                                   
 

19 See Zeran v. Am. Online, Inc. 129 F.3d 327, 330 (4th Cir. 1997) (discussing the 
purposes of intermediary immunity § 230 were not only to incentivize platforms to remove 
indecent content, but to protect the free speech of platform users). 
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but rather through simple changes to the architecture and governance 
systems put in place by these platforms. If this fails and regulation is 
needed, it should be designed with a full and accurate understanding of how 
and why these platforms operate, as presented here in order to strike a 
balance between preserving the democratizing forces of the Internet and the 
generative power of our New Governors. It is only through accurately 
understanding the infrastructure and motivations of our New Governors 
that we can ensure that the free speech rights essential to our democratic 
culture remain protected. 

 
I.  SECTION 230, THE FIRST AMENDMENT, AND THE BEGINNINGS OF 

INTERMEDIARY SELF-REGULATION 
Before the Internet, the most significant constraint on the impact 

and power of speech was the publisher. 20  The Internet ended the speaker’s 
reliance on the publisher by allowing the speaker to reach his or her 
audience directly.21 Over the last fifteen years, three American companies—
YouTube, Facebook, and Twitter—have established themselves as dominant 
platforms in global content sharing. 22  These platforms are both the 
architecture for publishing new speech and the architects of the institutional 
design that governs it. 23  This private architecture is the “central 
battleground over free speech in the digital era.”24 

A. History and Development of Section 230 
In order to understand the private governance system used by 

platforms to regulate user content, it is necessary to start with the legal 
foundations and history that allowed for such a system to develop. The 

                                                   
 

20 LAWRENCE LESSIG, CODE 2.0 19 (2006). 

 21 Id.; Balkin, supra note 11, at 2306-10. 

22 Facebook Grows As Dominant Content Sharing Destination, Marketing Charts (Aug. 
24, 2016) http://www.marketingcharts.com/online/facebook-grows-as-dominant-content-
sharing-destination-70111/ (describing Facebook and Twitter as the top content sharing 
destinations); Facebook v. YouTube: The Dominant Video Platform of 2017, Stark Crew, 
(Jan. 11, 2017) http://starkcrew.com/facebook-vs-youtube-the-dominant-video-platform-of-
2017/ (naming Facebook and YouTube as the dominant platforms for sharing video content 
online and summarizing their statistics). 

23 LESSIG, supra note 20, at 2-10 (describing the Internet as architecture). 

24 Balkin, supra note 11, at 2296 .  
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broad freedom of Internet intermediaries25 to shape online expression is 
based in Section 230 of the Communications Decency Act, which immunizes 
providers of “interactive computer services” from liability arising from user-
generated content.26 Sometimes called “the law that matters most for speech 
on the Web,” the existence of § 230 and its interpretation by courts have 
been essential to the development of the Internet as we know it today.27 

Central to understanding the importance of § 230 are two early 
cases, both dealing with defamation on the Internet, which suggested 
intermediaries would be liable if they actively exercised any editorial 
discretion over offensive speech.28 The first, Cubby v. CompuServe, involved 
the publication of libel on CompuServe forums. 29  The court found 
CompuServe could not be held liable for the defamatory content because the 
intermediary did not review any of the content posted to the forum.30 The 
Cubby court reasoned that CompuServe’s failure to actively review content 
on its site made it more like a distributor of content, and not a publisher. In 
determining communication tort liability, this distinction is important 
because while publishers and speakers of content can be held liable, 
distributors are generally not liable unless that knew or should have known 
of the defamation. 31  Though distributor-publisher distinctions were an  
established analogy in tort liability, the difficult of using this model for 
online intermediaries became quickly apparent. Four years after Cubby, in 
Stratton Oakmont, Inc. v. Prodigy Servs. Co., a court found that the 

                                                   
 

25 Internet intermediaries are broadly defined as actors in every part of the “Internet 
stack.” These include Internet service providers, hosting providers, servers, websites, social 
networks, search engines, etc. See JAMES GRIMMELMANN, INTERNET LAW 31-32 (2016). Within 
this array, I use “platforms” to refer specifically to Internet websites or apps that publish user 
content—like Facebook, YouTube, and Twitter. 

26 47 U.S.C. § 230 (c); see also Zeran v. Am. Online, Inc. 129 F.3d 327, 330 (4th Cir. 
1997) (blocking claims against AOL under § 230 because AOL was only the publisher, and 
not creator, of the tortious content).  

27 Emily Bazelon, Trolls, The Bell Tolls for Thee, N.Y. TIMES MAG., Apr. 24, 2011, at MM9. 

28 Davis S. Ardia, Free Speech Savior or Shield for Scoundrels: An Empirical Study of 
Intermediary Immunity Under Section 230 of the Communications Decency Act, 43 LOY. 
L.A. L. REV. 373, 406-08 (2010).  

29776 F. Supp. 135, 138 (S.D.N.Y. 1991); Ardia, supra note 28, at 406-07. CompuServe 
conceded that the statements were defamatory.  

30 Cubby, 776 F. Supp. at 140.  

31 RESTATEMENT (SECOND) OF TORTS § 581 (1) (1977). 
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intermediary Prodigy was liable as a publisher for all posts made on its site, 
because it voluntarily deleted some forum postings.32 To many, Prodigy’s 
actions seemed indistinguishable from those that had rendered CompuServe 
a mere distributor in Cubby, but the court found Prodigy’s use of automatic 
software and guidelines for posting were a “conscious choice to gain the 
benefits of editorial control.”33 Read together, the cases seemed to expose 
intermediaries to a wide and unpredictable range of tort liability if they 
exercised any editorial discretion over content posted on their site. 
Accordingly, the cases created a strong disincentive for online 
intermediaries to expand business or moderate offensive content and 
threatened the developing landscape of the Internet. 

Thankfully, the developing landscape of the Internet was an active 
agenda item for Congress when the Stratton Oakmont decision came down. 
Earlier that year, Senator James Exon had introduced the Communications 
Decency Act (CDA), which aimed to regulate obscenity online by making it 
illegal to knowingly send or show minors indecent online content. Reacting 
to the concerns created by Stratton Oakmont, Representatives Chris Cox 
and Ron Wyden introduced an amendment to the CDA, which would 
become Section 230.34 The Act, with the Cox-Wyden amendment, passed 
and was signed into law in February 1996.35 In its final form, § 230(c) 
stated, “[n]o provider or user of an interactive computer service shall be 
treated as the publisher or speaker of any information provided by another 
information content provider” in order to incentivize and protect 
intermediaries’ “Good Samaritan” blocking of offensive material.36 Though 
just a little over a year later, the Supreme Court in Reno v. ACLU struck 
down the bulk of the anti-indecency sections of the CDA, § 230 survived.37 

It soon became clear that § 230 would do more than just survive. A 
few months after Reno, the Fourth Circuit established a foundational and 
                                                   
 

32 1995 WL 323710 (N.Y. Sup. Ct. 1995). 

33 Id. at *5. 

34 141 Cong. Rec. H8469-70 (Statements of Representatives Cox, Wyden, and Barton). 

35 See Pub. L. No. 104-104, Title V (1996); see also H.R. Rep. No. 104-458, at 81-91 
(1996); S. Rep. No. 104-230, at 187-193 (1996); S. Rep. No. 104-23, at 9 (1995). For a full and 
thorough account of the legislative history of § 230 see Robert Cannon, The Legislative 
History of Senator Exon’s Communications Decency Act: Regulating Barbarians on the 
Information Superhighway, 49 FED. COMM. L.J. 51 (1996). 

36 47 U.S.C. § 230 (c). 

37 521 U.S. 844 (1997). 
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expansive interpretation of § 230 in Zeran v. America Online.38 Plaintiff 
Zeran sought to hold AOL liable for defamatory statements posted on an 
AOL message board by a third party. Zeran argued that AOL had a duty to 
remove the posting, post notice of the removed post’s falsity, and screen 
future defamatory material.39 The court disagreed. Instead, it found AOL 
immune under § 230 and held the section precluded not only strict liability 
for publishers but for intermediary liability for distributors, such as website 
operators. 40  This holding also extinguished notice-liability for online 
intermediaries.41 

While the holdings in Zeran were broad and sometimes 
controversial, it was the court’s analysis as to the purpose and scope of § 
230 that truly shaped the doctrine. In granting AOL the affirmative defense 
of immunity under § 230, the court recognized the “Good Samaritan” 
provision’s purpose of encouraging “service providers to self regulate the 
dissemination of offensive material over their services.”42 But the court did 
not limit its analysis of § 230 as merely Congressional response to Stratton 
Oakmont. Instead, the court looked to the plain text of § 230(c) granting 
statutory immunity to online intermediaries and drew new purpose beyond 
the “Good Samaritan” provision and found that intent “not difficult to 
discern”: 

 
Congress recognized the threat that tort-based 
lawsuits pose to freedom of speech in the new 
and burgeoning Internet medium. The 
imposition of tort liability on service 
providers for the communications of others 
represented, for Congress, simply another 
form of intrusive government regulation of 
speech.43  

 

                                                   
 

38 129 F.3d 327 (4th Cir. 1997). 

39 Id. at 330. 

40 Id. at 332. 

41 Id. at 333. 

42 Id. at 331. 

43 Id. at 330 (emphasis added). 
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Thus, while the court reasoned that § 230 lifted the “specter of tort 
liability” that might “deter service providers from blocking and screening 
offensive material” it found it was also Congress’s design to immunize 
intermediaries from any requirement to do so.44 Drawing on these free 
speech concerns, the court reasoned that the same “specter of tort liability” 
that discouraged intermediaries from policing harmful content, also 
threatened “an area of prolific speech” with an “obvious chilling effect.”45 
“Faced with potential liability for each message republished by their 
services, interactive computer service providers might choose to severely 
restrict the number and type of messages posted.”46 In response to the 
question raised by Zeran of subjecting publishers like AOL to notice-based 
liability, the court again cited its free speech concerns but also recognized 
the practical realities of distributors: 

 
Each notification would require a careful yet 
rapid investigation of the circumstances 
surrounding the posted information, a legal 
judgment concerning the information’s 
defamatory character, and an on-the-spot 
editorial decision whether to risk liability by 
allowing the continued publication of that 
information. . . 47 

 
The sheer volume of content to be policed by intermediaries, and 

their almost certain liability should they be notified and still publish would 
lead to either haphazard take-downs at best, or widespread removal at 
worst.  “Thus like strict liability, liability upon notice has a chilling effect on 
the freedom of Internet speech.”48 

                                                   
 

44 Id. at 331 

45 Id. 

46 Id. The quote continues: “Congress considered the weight of the speech interests 
implicated and chose to immunize service providers to avoid any such restrictive effect.” 

47 Id. at 333. 

48 Id. Though it might not have been in the plain text of § 230, the Zeran court did not 
invent this free speech purpose. See Cannon, supra note 35, at 88-91 (discussing the 
legislative history that debated the content between censorship and democratic discourse). 
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Zeran is a seminal decision in Internet law not only because its 
outcome gave broad immunity to online intermediaries,49 but because of its 
analysis of the purpose of § 230. The court recognized two distinct 
Congressional purposes for granting immunity under § 230: (1) as a Good 
Samaritan provision written to overturn Stratton Oakmont and “to 
encourage intermediaries and users of such services to self-police the 
Internet for obscenity and other offensive material”50 and (2) as a free 
speech protection for users meant to encourage the “unfettered and 
unregulated development of free speech on the Internet, and to promote the 
development of e-commerce.”51  

While they call for the same solution, these two purposes create a 
paradox in § 230 applications. Though the exact term is not stated in the 
text of Zeran, the court’s concern over service providers “natural incentive 
simply to remove messages upon notification, whether the contents are 
defamatory or not” reflects apprehension of collateral censorship. 52 

                                                   
 

49 A number of scholars have criticized the reasoning in Zeran and its progeny for these 
reasons: See, e.g., Sewali Patel, Immunizing Internet Service Providers From Third Party 
Internet Defamation Claims: How Far Should Courts Go? 55 VAND. L.REV. 647, 679–689 
(2002); Susan Freiwald, Comparative Institutional Analysis in Cyberspace: The Case of 
Intermediary Liability for Defamation 14 HARV. J.L. & TECH. 569, 594–596 (2001); Brian 
McManus, Rethinking Defamation Liability for Internet Service Providers 35 SUFFOLK U. 
L.REV. 647 (2001); Michael Spencer, Defamatory Email and Employer Liability: Why 
Razing Zeran v. America Online is a Good Thing 6 RICH. J.L. & TECH. 25 (2000); Annemarie 
Pantazis, Zeran v. America Online, Inc.: Insulating Internet Service Providers From 
Defamation Liability, 34 WAKE FOREST L.REV. 531, 547–550 (1999); Michelle Kane, Internet 
Service Providers’ Liability: Blumenthal v. Drudge 14 BERK. TECH.L.J. 437,452–453 (1999); 
David Wiener, Negligent Publication of Statements Posted on Electronic Bulletin Boards: Is 
There Any Liability Left After Zeran? 39 SANTA CLARA L.REV. 905 (1999); David Sheridan, 
Zeran v. AOL and the Effect of Section 230 of the Communications Decency Act Upon 
Liability for Defamation on the Internet (1997) 61 ALB. L.REV. 147, 169–170. 

50 See § 230(b)(4); see also 141 Cong. Rec. H8469-70 (Statements of Representatives 
Cox, Wyden, and Barton); Zeran, 129 F.3d at 331; Blumenthal v. Drudge, 992 F. Supp. 44, 52 
(D.D.C. 1998).  

51 Batzel v. Smith, 333 F.3d 1018, 1027 (9th Cir. 2003), citing 47 U.S.C. § 230 (b) (policy 
objectives include “(1) to promote the continued development of the Internet and other 
interactive computer services and other interactive media; (2) to preserve the vibrant and 
competitive free market that presently exists for the Internet and other interactive computer 
services, unfettered by Federal or State regulation”) and Zeran, 129 F.3d at 330. 

52 Zeran, 129 F.3d at 333. The court also specifically cited worry of potential abuse 
between users, “[w]henever one was displeased with the speech of another party conducted 
[online], the offended party could simply ‘notify’ the relevant service provider, claiming the 
information to be legally defamatory.” See also Felix T. Wu, Collateral Censorship and the 
Limits of Intermediary Immunity, 87 NOTRE DAME L. REV. 293, 316-17 (2011); Christina 
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Collateral censorship occurs when one private party, like Facebook, has the 
power to control speech by another private party, like a Facebook user.53 
Thus, if the government threatens to hold Facebook liable based on what the 
Facebook user says, and Facebook accordingly censors their user’s speech to 
avoid liability, you have collateral censorship. 54  The court in Zeran 
recognized this concern for the free speech rights of users, and counted it 
among the reasons for creating immunity for platforms under § 230.  

But while the solution is the same—intermediary immunity—these 
dual purposes can be seen as being at odds. If § 230 can be characterized as 
both (1) government created immunity to encourage platforms to remove 
certain kinds of content and (2) immunity to avoid the haphazard removal 
of certain content and the perils of collateral censorship to users, which 
interests do we want to prioritize? That of the platforms to moderate their 
content, or that of users’ free speech? 
   In the last few years, courts have been grappling with precisely this 
dilemma and occasionally breaking with the expansive interpretation of the 
Good Samaritan provision to find a lack of § 230 immunity.55  For instance, 
in two recent district court cases in North California the court rejected a § 
230 motion to dismiss on the basis of a plaintiff’s allegation that Google 
acted in bad faith.56 At the same time, other courts have made powerful 
decisions in favor of broad § 230 immunity interpretation and publisher 
right to moderate content.  Notably, in Doe v. Backpage.com, the First 
Circuit expressly held that § 230 protects the choices of websites as speakers 

                                                                                                                                  
 
Mulligan, Technological Intermediaries and Freedom of the Press, 66 S.M.U. L. REV. 157, 
168 (2013). 

53 The term “collateral censorship” was coined by Michael Meyerson, Authors, Editors, 
and Uncommon Carriers: Identifying the “Speaker” Within the New Media, 71 NOTRE DAME 
L. REV. 79, 113 (1995). 

54 J.M. Balkin, Free Speech and Hostile Environments, 99 COLUM. L. REV. 2295, 2298 
(1999). 

55  See Eric Goldman, Ten Worst Section 230 Rulings of 2016 (Plus the Five Best), (Jan. 
4, 2017) at http://blog.ericgoldman.org/archives/2017/01/ten-worst-section-230-rulings-of-
2016-plus-the-five-best.htm. For a comprehensive and complete cataloging of § 230 cases 
with context and commentary, see Professor Eric Goldman’s blog, 
http://blog.ericgoldman.org/. 

56Spy Phone Labs LLC v. Google,  2016 WL 6025469 (N.D. Cal. Oct. 14, 2016), Darnaa, 
LLC v. Google, Inc., 2016 WL 6540452 (N.D. Cal Nov. 2, 2016), as discussed by Eric 
Goldman, Google Loses Two Section 230(c)(2) Rulings–Spy Phone v. Google and Darnaa v. 
Google (Nov. 8, 2016) at http://blog.ericgoldman.org/archives/2016/11/google-loses-two-
section-230c2-rulings-spy-phone-v-google-and-darnaa-v-google.htm. 
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and publishers stating “Congress did not sound an uncertain trumpet when 
it enacted the CDA, and it chose to grant broad protections to internet 
publishers. Showing that a website operates through a meretricious business 
model is not enough to strip away those protections.”57 The continued 
confusion about § 230’s interpretation–as seen in current courts’ split on 
the importance of a businesses’ motivations for content moderation–
demonstrates that the stakes around such questions have only grown since 
the foundational decision in Zeran. 

B. First Amendment Implications 
The question of how to balance the right of intermediaries to curate a 

platform while simultaneously protecting user speech under the First 
Amendment is an ongoing question for courts and scholars. Depending on 
the type of intermediary in question, courts have analogized platforms to 
established doctrinal areas in First Amendment law—company towns, 
broadcasters, editors—and the rights and obligations of a platform shifts 
depending on which analogy is applied.  

The first of these analogies reasons that platforms are acting like the 
State, so the First Amendment directly constrains them. While courts have 
established that only state actors have affirmative obligations under the 
First Amendment, determining exactly when a private party’s behavior 
constitutes state action is a more difficult question.58 The Supreme Court 
foundationally addressed this distinction between private and state actor for 
First Amendment purposes in Marsh v. Alabama.59 In Marsh, a Jehovah’s 
Witness was arrested for criminal trespass for distributing literature on the 
sidewalk of a company town, wholly owned by a corporation.60 The Court 
found that “[e]xcept for [ownership by a private corporation, this town] has 
all the characteristics of any other American town.”61 Accordingly, the Court 

                                                   
 
57 Jane Doe No. 1 v. Backpage.com, LLC, 2016 WL 963848 (1st Cir. March 14, 2016) 

58 Hudgens v. NLRB, 424 U.S. 507 (1976) (holding that a threshold showing of state 
action is necessary to sustain a free speech challenge because the First Amendment is a check 
“on state action, not on action by the owner of private property used nondiscriminatorily for 
private purposes only.” quoting Lloyd Corp v. Tanner, 407 U.S. 551,567 (1972)). 

59 326 U.S. 501, 502-503 (1945). 

60 326 U.S. at 502-503. 

61 Id.  
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held the town was functionally equivalent to a state actor and obligated to 
guarantee First Amendment rights.62   

In the years since Marsh, the Court has continued to explore the 
“public function” circumstances necessary for private property to be treated 
as public.63 Many of these cases have arisen in the context of shopping 
malls, where the Court has struggled to establish consistent reasoning on 
when a private individual’s First Amendment rights trump the rights of the 
owner of a private forum. The most expansive of these was Logan Valley, 
now overruled, which held a shopping mall to be the equivalent of a 
company town in Marsh, and therefore the state could not stop picketers 
from protesting.64 In overruling Logan Valley in Hudgens v. NLRB, the 
Court revised its assessment of a shopping mall as public square and stated 
that merely because a business is open to the public cannot qualify it as 
performing a public function.65 Instead, in order to qualify as performing a 
public function, a business must be actually doing a job normally done by 
the government, as was the case with the company town in Marsh.  

For a long-time, the claim that online intermediaries are state actors 
or performing a public function and, thus, subject to providing free speech 
guarantees, was a losing one. In establishing platforms as non-state actors, 
courts distinguished the facts in Marsh and progeny stating that 
intermediaries providing services like email, hosting, or search engines, do 
not rise to the level of “performing any municipal power or essential public 
service and, therefore, do[] not stand in the shoes of the State.”66 While 
                                                   
 

62 Id.  

63 Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza, Inc.,391 U.S. 
308 (1968) (affirming the right to picket in a private shopping center equating it to a business 
district), narrowed by Lloyd Corp. v. Tanner, 407 U.S. 551 (1972) (speech in a mall is not 
Constitutionally protected unless there are no other means of communication), reversed by 
Hudgens v. NLRB, 424 U.S. 507, 517 (1976)). See also California Supreme Court’s 
jurisprudence deciding to grant more expansive free speech guarantees than those provided 
by the First Amendment in Fashion Valley Mall, LLC v. NLRB, 172 P.3d 742, 749 (Cal. 
2007); PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 88 (1980). See also Developments 
in the Law, State Action and the Public/Private Distinction, 123 HARV.L. REV. 1248 (2010). 

64 Logan Valley, 391 U.S at 318. 

65 Hudgens, 424 U.S. at 517. 

66  Cyber Promotions, Inc. v. Am. Online, 948 F.Supp. 436,442 (E.D. Pa 1996) 
(distinguishing AOL’s email service from the kind of “municipal powers or public services” 
provided by a private company town which made it liable as a state actor in Marsh v. 
Alabama). See also CyberGreen v. Am. Online, 318 F.3d 465, 472 (3d Cir. 2003) (holding 
that as a private company, and not a state actor, AOL is not subject to constitutional free 
speech guarantees); Langdon v. Google, Inc., 474 F. Supp. 2d 622, 631 (D. Del. 2007) 
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these cases have not been explicitly overturned, the Court’s recent ruling in 
Packingham v. North Carolina, might breathe new life into the application 
of state action doctrine to Internet platforms.67 

In Packingham, the Court struck down a North Carolina statute 
barring registered sex offenders from social networking services and 
platforms like Facebook and Twitter.68  In the opinion of the court, Justice 
Kennedy reasoned that foreclosing “access to social media altogether is to 
prevent the user from engaging in the legitimate exercise of First 
Amendment rights.” Describing such services to a “modern public square,” 
Kennedy also acknowledged their essential nature to speech calling them 
perhaps the most powerful mechanisms available to a private citizen to 
make his or her voice heard.” Though the decision is limited in that it 
applies only to total exclusion, the sweeping language makes access to 
private online platforms a First Amendment right leaving open the question 
of how robust that access must be, or where in the Internet pipeline a choke 
point might lie in order to abridge a First Amendment right. Future 
litigation might use Packingham’s acknowledgment of a First Amendment 
right to social media access, as new basis to argue that these platforms 
perform quasi-municipality functions.  

 Separate from the issue of state action, Packingham’s 
acknowledgment of platforms as private forums which significantly affect 
the expressive conduct of other private parties implicates other areas of 
regulation that are consistent with the First Amendment. This can be seen 
in the doctrine around other types of speech conduits, like radio and 
television broadcasters. In such cases, the Court has upheld regulation of 
radio broadcasting, despite the broadcast station claims that it 
unconstitutionally infringed on the station’s editorial judgment and 
speech.69  Reasoning that a public right to “suitable access” to ideas and a 
scarce radio spectrum justified the agency rule which required broadcasters 
to present public issues and that each side of those issues be given fair 

                                                                                                                                  
 
(finding that for the purposes of constitutional free speech guarantees Google, Yahoo!, and 
Microsoft are private companies, even though they work with state actors like public 
universities). 

67 582 U.S. ____ (2017). 

68 Id.  

69 Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969). 
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coverage.70 In the years following, this holding this holding,71 while also 
extending it to the realm of broadcast television in Turner.72   

The question of whether Internet intermediaries would fall in the 
category of radio or broadcast television was addressed by the Court in 
Reno.73  Arguing that the history of extensive government regulation, the 
scarcity of frequencies, and “invasive” nature, which justify regulation of 
television and radio, are “are not present in cyberspace” the Court explicitly 
exempted the Internet from the doctrine established in Red Lion and 
Turner. 74 While it is unclear how the Court would draw the line between the 
Internet functions of concern in Reno and the growth of social media 
platforms, Packingham’s emphasis on right to platform access might revive 
the concerns over scarcity raised by these cases.  
  The final First Amendment analogy relevant to online speech 
reasons that platforms themselves exercise an important expressive role in 
the world, so the First Amendment actively protects them from state 
interference. This draws on the doctrine giving special First Amendment 
protections to newspapers under Tornillo.75 There, in a unanimous decision, 
the Court found a Florida statute that gave political candidates a “right to 
reply” in local newspapers unconstitutional under the Free Press clause of 
the First Amendment.76 Though the “right to reply” legislation was akin to 
                                                   
 

70 Red Lion, 395 U.S. at 400–01 (“In view of the scarcity of broadcast frequencies, the 
Government’s role in allocating those frequencies, and the legitimate claims of those unable 
without governmental assistance to gain access to those frequencies for expressions of their 
views, we hold the regulations and ruling at issue here are both authorized by statute and 
constitutional.”). 

71 See e.g. Columbia Broad. Sys., Inc. v. Democratic Nat’l Comm., 412 U.S. 94 (1973) 
(holding broadcasters are not under obligation to sell advertising time to a political party); 
FCC v. Pacifica Found., 438 U.S. 726, 741 n.17 (1978) (stating “it is well settled that the First 
Amendment has a special meaning in the broadcasting context” and citing Red Lion); FCC v. 
League of Women Voters of California, 468 U.S. 364, 376 (1984) (holding publicly funded 
broadcasters have First Amendment protections to editorialize). 

72 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 638–39 (1994) (“Turner I”); Turner 
Broad. Sys., Inc. v. FCC, 520 U.S. 180 (1997) (“Turner II”). In these cases the Court dealt with 
FCC “must carry” regulations imposed on cable television companies. In Turner I, the Court 
determined that cable television companies were indeed First Amendment speakers, but in 
Turner II held that the “must carry” provisions of the FCC did not violate those rights. 

73 Reno v. ACLU, 521 U.S. 844 (1997).  

74 Id. at 845. 

75 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974) 

76 Id. 
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FCC fairness regulations upheld in Red Lion, the Tornillo Court found the 
statute unconstitutional. The Court reasoned that the statute was an 
“intrusion into the function of editors” and “press responsibility is not 
mandated by the Constitution and . . . cannot be legislated.”77 As Internet 
intermediaries have become more and more vital to speech, First 
Amendment advocates have urged courts to apply the holding in Tornillo to 
platforms, granting them their own speech rights. 78   The Court’s new 
definition in Packingham of online speech platforms as forums, however, 
might threaten the viability of such arguments that these companies have 
their own First Amendment rights as speakers. 

C. Internet Pessimists, Optimists, and 
Realists 

As have the courts, scholars have also struggled with the question of 
how to balance the right of intermediaries to curate a platform while 
simultaneously protecting user speech under the First Amendment. Many 
look to it as a new market for speech and ideas. In the early days of the 
Internet, Jack Balkin could be considered an Internet optimist. He saw the 
Internet and its wealth of publishing tools, which enable widespread digital 
speech, as enhancing the “possibility of democratic culture.” 79  More 
recently, he has recognize that private control of these tools poses threats to 
free speech and democracy.80 Yochai Benkler could also be considered an 
optimist, though a more cautious one. He has posited looking at the Internet 
as enabling new methods of information production and a move from 
traditional industrial dominated markets to more collaborative peer-

                                                   
 

77 Tornillo, 418 U.S. at 258, 256. 

78 See Eugene Volokh & Donald Falk, First Amendment Protection for Search Engine 
Search Results, White Paper (Apr. 20, 2012) available at http://www.volokh.com/wp-
content/uploads/2012/05/SearchEngineFirstAmendment.pdf; Eric Goldman, Revisiting 
Search Engine Bias, 38 WM. MITCHELL L. REV. 96 (2011-2012), but see James Grimmelmann, 
Some Skepticism About Search Neutrality, in THE NEXT DIGITAL DECADE: ESSAYS ON THE 
FUTURE OF THE INTERNET (Tech Freedom 2010). But see Frank Pasquale, Platform Neutrality: 
Enhancing Freedom of Expression, 17 THEO. INQ. LAW 487 (2016) (refuting efforts to apply 
Tornillo to internet intermediaries). 

79 See generally Balkin, Digital Speech and Democratic Culture, supra note 7; Balkin, 
Old-School/New-School Speech Regulation, supra note 11. 

80 Balkin, supra note 11. 
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production.81 Larry Lessig acknowledges that while the Internet creates 
exciting new means to regulate through code, he is concerned about 
corporations and platforms having great unchecked power to regulate the 
Internet and all interactions under § 230 immunity.82 James Boyle, Jack 
Goldsmith, and Tim Wu had similar concerns about the state co-opting 
private online intermediaries for enforcement.83 David Post has argued that 
the market will resolve corporate monopolization of speech. He suggested 
that such corporate competition between individual online platforms would 
result in a “market for rules,” which will allow users to seek networks that 
have speech and conduct “rule-sets” to their liking.84  

Not quite optimists or pessimists, many Internet scholars have 
focused their work on the realities of what the Internet is, the harms it does 
and can create, and the best ways to resolve them. Danielle Citron was an 
early advocate for this approach. She argued for recognition of cyber civil 
rights in order to circumvent § 230 immunity without removing the benefits 
of its protection. 85 Mary Anne Franks has continued this tact, and argued 
that the nature of online space can amplify speech harms, especially in the 
context of sexual harassment. 86  Solutions for online hate speech, 
harassment, bullying, and revenge porn have slightly different solutions 
within these models. Both Citron and Helen Norton have argued that hate 
speech is now mainstream, and should be actively addressed by platforms 

                                                   
 

81  See generally Yochai Benkler, Through the Looking Glass: Alice and the 
Constitutional Foundations of the Public Domain, 66 LAW AND CONTEMP. PROBS. 173, 181 
(2003); YOCHAI BENKLER, THE WEALTH OF NETWORKS (2006). 

82 See generally LESSIG, supra note 20; Lawrence Lessig, The Law of the Horse: What 
Cyberlaw Might Teach, 113 HARV. L. REV. 501 (1999). 

83 See James Boyle, Foucault in Cyberspace: Surveillance, Sovereignty, and Hardwired 
Censors, 66 U. CIN. L. REV. 177 (1997); JACK GOLDSMITH & TIM WU, WHO CONTROLS THE 
INTERNET? (2006).  See also, Rory van Loo, Rise of the Digital Regulator, 66 DUKE L.J. 1267, 
1267 (2017) (discussing how the state is using online platforms to enforce consumer 
protection and generally regulate markets in place of legal rules). 

84 David G. Post, Anarchy, State, and the Internet: An Essay on Law-Making in 
Cyberspace, 1995 J. ONLINE L. art. 3, par. 2. But see Frank Pasquale, Privacy, Anti-Trust and 
Power, 20 GEO. MAS. L.R. 1009 (2013) (arguing platforms like Facebook, Twitter, LinkedIn, 
and Instagram are complements, not substitutes for one another). 

85 Danielle Keats Citron, Cyber Civil Rights, 89 B.U. L. REV. 61 (2009); DANIELLE KEATS 
CITRON, HATECRIMES IN CYBERSPACE (2014). 

86 Mary Anne Franks, Sexual Harassment 2.0, 71 MD. L. REV. 655 (2012). 
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who have the most power to curtail it.87 Emily Bazelon argues that the rise of 
online bullying calls for a more narrow reading of § 230.88 Citron and 
Franks similarly argue for either an amendment or court-created narrowing 
of § 230 for sites that host revenge porn.89  

This is where we stand today in understanding Internet 
intermediaries: amidst a § 230 dilemma (is it about enabling platforms to 
edit their sites or protecting users from collateral censorship?), a First 
Amendment enigma (what are online platforms for the purposes of speech, 
a company town, a broadcaster, or an editor?) and conflicting scholarly 
theories of how best to understand speech on the Internet.  

Missing from debate around § 230 is the answer to a simple 
question: given that they have § 230 immunity, why are these platforms 
bothering to edit? Administrative law scholarship discusses the forces that 
motivate private actors to voluntarily self-regulate.90 Sometimes firms or 
industries have developed self-regulation alongside government 
regulation.91 Others see it as an optimal form of business and company 
management.92 And some decide to self-regulate as an attempt to pre-empt 
eventual government regulation.93 Some of these reasons come to bear on 
platform motivation, but because of immunity under § 230, most of these 
are irrelevant. Instead, through historical interviews and archived materials 
Part II argues that platforms have created a voluntarily system of self-
regulation because they are economically motivated to create a hospitable 

                                                   
 

87 Danielle Keats Citron & Helen Norton, Intermediaries and Hate Speech: Fostering 
Digital Citizenship for our Information Age, 91 B.U. L. REV. 1435 (2011). 

88  EMILY BAZELON, STICKS AND STONES: DEFEATING THE CULTURE OF BULLYING AND 
REDISCOVERING THE POWER OF CHARACTER AND EMPATHY (2013). 

89 Danielle Keats Citron & Mary Anne Franks, Criminalizing Revenge Porn, 49 WAKE 
FOREST L. REV. 345 (2014). 

90 See Freeman, supra note 15; Michael, supra note 15. 

91 See e.g. JOSEPH V. REES, HOSTAGES OF EACH OTHER: THE TRANSFORMATION OF NUCLEAR 
SAFETY SINCE THREE MILE ISLAND 1-2 (1994) (documenting private use of self-regulation in 
industrial area following disaster). 

92  See DENNIS C. KINLAW, CONTINUOUS IMPROVEMENT AND MEASUREMENT FOR TOTAL 
QUALITY (1992) (describing private industry desirability of total quality management, self-
auditing, and improvement, and self-regulating to achieve it). 

93  See RICHARD ABEL, AMERICAN LAWYERS, 142-57 (1989) (discussing private actors 
decisions to self-regulate in order to avoid potential government regulation). 
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environment for their users in order to incentivize engagement.94  This 
involves both reflecting the norms of their users around speech as well as 
keeping up as much speech as possible. Online platforms also self-regulate 
for reasons of social and corporate responsibility, which in turn reflect free 
speech norms. 95  These motivations reflect both the Good Samaritan 
incentives and collateral censorship concerns underlying the purpose of § 
230.  

A question is also missing from the debate about how to classify 
platforms in terms of First Amendment doctrine: what are major online 
intermediaries actually doing to regulate content on their sites? The 
following section discusses why platforms are making the decisions to 
moderate so well, while the next section demonstrates how platforms 
moderate content through a detailed set of rules, trained human decision-
making and reasoning by analogy, all influenced by a pluralistic system of 
internal and external actors.  

II. WHY GOVERN WELL? THE ROLE OF FREE SPEECH NORMS, 
CORPORATE CULTURE, AND ECONOMIC INCENTIVES IN THE 

DEVELOPMENT OF CONTENT MODERATION 
In the earliest days of the Internet, the regulations concerning the 

substance and structure of cyberspace were “built by a noncommercial 
sector [of] researchers and hackers, focused upon building a network.”96 
Advances in technology as well as the immunity created for Internet 
intermediaries under § 230 led to a new generation of cyberspace. It 
included collaborative public platforms like Wikipedia,97 but it was also 
largely populated by private commercial platforms.98 

As this online space developed, scholars considered what normative 
values were being built into the infrastructure of the Internet. Lawrence 
Lessig described a “Constitutional” architecture to the Internet “not to 
describe a hundred-day plan[, but] instead to identify the values that a space 

                                                   
 

94 Citron & Norton, supra note 87, at 1454 (discussing how some intermediaries regulate 
hate speech because they see it as a threat to profits). 

95 Id. at 1455 (discussing how some intermediaries regulate hate speech because they see 
it as a corporate or social responsibility). 

96 LESSIG, supra note 20, at 7. 

97See generally Yochai Benkler, supra note 81. 

98 LESSIG, supra note 20, at 7 (describing the second generation of the Internet as being 
“built by commerce”).  
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should guarantee . . . we are simply asking: What values should be protected 
there? What values should be built into the space to encourage what forms 
of life?”99 Writing five years later in 2004,100 Jack Balkin argued that the 
values of cyberspace are inherently democratic—bolstered by the ideals of 
free speech, individual liberty, participation, and self-governance.101 Both 
Lessig and Balkin placed the fate of “free speech values” and the “freedoms 
and controls of cyberspace” in the hands of code and architecture online.102 
“A code of cyberspace, defining the freedoms and controls of cyberspace, 
will be built,” wrote Lessig, “About that there can be no debate. But by 
whom and with what values? That is the only choice we have left to 
make.”103  

There was not much choice about it, but over the last 15 years, three 
American companies—YouTube, Facebook, and Twitter—have established 
themselves as dominant platforms in global content sharing and online 
speech.104 These platforms are both the architecture for publishing new 
speech and the architects of the institutional design that governs it. Because 
of the wide immunity granted by § 230, these architects are free to choose 
which values they want to protect or to protect no values at all. So why have 
they chosen to integrate values into their platform? And what values have 
been integrated? 

                                                   
 

99 Here, the term constitution is used by Lessig in Code 2.0: “[T]o speak of a constitution 
is not to describe a hundred-day plan.  It is instead to identify the values that a space should 
guarantee . . . In speaking of a constitution in cyberspace we are simply asking: What values 
should be protected there? What values should be built into the space to encourage what 
forms of life?” LESSIG, supra note 20, at 6. 

100 As calculated from the first distribution of Lessig’s book, Code 1.0 in 1999. 

101 See Balkin, supra note 7. 

102  Specifically, Balkin predicts that free speech values of “participation, access 
interactivity, democratic control, and the ability to route around and glom on–won’t 
necessarily be protected and enforced through judicial creation of constitutional rights. 
Rather they will be protected and enforced through the design of technological systems – 
code. . .” Balkin, supra note 7, at 54. 

103 LESSIG, supra note 20, at 6. 

104 Each of these platforms can of course be thought of differently. Facebook is primarily 
categorized as a social network site, see danah m. boyd & Nicole B. Ellison, Social Network 
Sites: Definition, History, and Scholarship, 13 J. COMPUTERMEDIATED COMM. 210, 211 (2008); 
YouTube is seen as video-sharing; Twitter is seen as both a social network and RSS newsfeed. 
But all of these sites have one thing in common: they host, publish, and moderate user 
generated content. This article will look at these platforms in that capacity only.  



       DRAFT: 
       DO NOT  
DISTRIBUTE 

KLONICK – NEW GOVERNORS [October  2017] 

   
 
 

 

24 

It might first be useful to describe what governance means in the 
context of these platforms. The “term governance is popular but imprecise” 
and modern use does not assume “governance as a synonym for 
government.”105 Rather, “new governance models” identify several features 
that accurately describe the interplay between user and platform: dynamic 
iterative “law-making” process; norm generating individuals; and 
convergence of processes and outcomes.106 This is the way in which this 
Article uses the term “governance.” However, the user-platform relationship 
departs from even this definition because of its private, centralized, but also 
pluralistically networked nature. And it departs from it even further from 
other uses of the term “governance,” including “corporate governance” – 
describing it as centralized management–and public service definitions of 
“good governance” – describing states with “independent judicial systems 
and legal frameworks.”  

This section explores this question through archived material and a 
series of interviews with the policy executives charged with creating the 
moderation systems for YouTube and Facebook. It concludes that three 
main factors influenced the development of platforms’ moderation systems: 
(1) an underlying belief in free speech norms; (2) a sense of corporate 
responsibility; and (3) the necessity of meeting users’ norms for economic 
viability. 

A. Platforms’ baseline in free speech  
Conversations with the people who were in charge of creating the 

content moderation regimes at these platforms reveal that they were indeed 
influenced by the concerns about user free speech and collateral censorship 
raised in Zeran.  

                                                   
 

105  R.A.W. Rhodes, The New Governance: Governing without Government, POLI. 
STUDIES, 652-667, 652  (1996). Indeed, the idea of Facebook as a nation-state or 
government, in the traditional sense, has been analyzed and dismissed. Anupam Chander, 
Facebookistan, 90 N.C. L. REV. 1807 (2012). Frank Pasquale also has described these 
platforms as “feudal” or “sovereigns.” FRANK PASQUALE, BLACK BOX SOCIETY, Chap.3 &6 
(2016) (arguing that terms of service or contracts are inappropriate or ineffective remedies 
in an essentially “feudal” sphere and arguing that platforms act as sovereigns over realms of 
life) while Rory van Loo has called them “digital regulators” see supra note 83. 

106 Orly Lobel, The Renew Deal: The Fall of Regulation and the Rise of Governance in 
Contemporary Legal Thought, 89 MINN. L.R. 262, 325-26 (2004).    



       DRAFT: 
       DO NOT  
DISTRIBUTE 

KLONICK – NEW GOVERNORS [October  2017] 

   
 
 

 

25 

1. Free Speech Norms 
For those closely following the development of online regulation, 

Zeran and § 230 were obvious foundational decisions for Internet speech. 
But at the time, many online commercial platforms did not think of 
themselves as related to speech at all. As a young First Amendment lawyer 
in the Bay Area, Nicole Wong was an active witness to the development of 
private Internet companies’ speech policies.107 In the first few years of 
widespread Internet use, Wong recalls that very few lawyers were focusing 
on the responsibilities commercial online companies and platforms might 
have towards moderating speech.108 But as most major print newspapers 
began posting content on websites between 1996 and 1998 the overlap 
between speech and the Internet became more noticeable.109 Likewise, just 
as more traditional publishing platforms for speech were finding their place 
on the Internet, new Internet companies were discovering that they were 
not just software companies, but that they were publishing platforms.110 At 
first, Wong’s clients were experiencing speech as a secondary effect of their 
primary business, such as Silicon Investor, a day-trading site that was 
having issues with the content published on its messages boards. Others, 
like Yahoo, were actively recognizing that online speech was an intractable 
part of their business model.111 Despite this reality, the transition to thinking 
of themselves as speech platforms was still slow. “They had just gone 
public,” Wong describes of her early representation of Yahoo. “They had 
only two lawyers in their legal department. . . neither had any background in 
First Amendment law or content moderation or privacy. They were 
corporate lawyers.”112 The problem identified by Wong, was that these new 
Internet corporations still thought of themselves as software companies—
they did not think about “the lingering effects of speech as part of what they 

                                                   
 

107 Telephone Interview with Nicole Wong (Apr. 2, 2016). 

108 Id. 

109   David Shedden, New Media Timeline (1996), POYNTER.COM (Dec. 16, 2004), 
http://www.poynter.org/2004/new-media-timeline-1996/28775/ (listing examples of new 
media sites that launched “on the Web” during 1996 including The New York Times, Toronto 
Star, Chicago Tribune, Miami Herald, Washington Post).   

110 Wong Interview, supra note 107. 

111 Id. 

112 Id. 
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were doing.”113 In facing these new challenges, Wong had become one of the 
few people in the United States—let alone Silicon Valley—capable of 
advising on these challenges, with a background in First Amendment 
doctrine, communications, and electronic privacy.  

Wong’s expertise led her to join Google full time in 2004.114 In 
October 2006, Google acquired YouTube, the popular online video site115 
and Wong was put in charge of creating and implementing content 
moderation policies.116 Creating the policies of what type of content would 
be acceptable on YouTube had an important free speech baseline: legal 
content would not be removed unless it violated site rules.117 Wong and her 
content moderation team actively worked to try to make sure these rules did 
not result in over-censorship of user speech. One such moment occurred in 
late December 2006, when shortly after his death, two videos of Saddam 
Hussein’s hanging surfaced on YouTube. One video contained grainy 
footage of the hanging itself; the other contained video of Hussein’s corpse 
in the morgue. Both videos violated YouTube’s community guidelines at the 
time—though for slightly different reasons. “The question was whether to 
keep either of them up,” says Wong, “and we decided to keep the one of the 
hanging itself, because we felt from a historical perspective it had real 
value.”118 The second video was deemed “gratuitous violence” and removed 
from the site.119 A similarly significant exception occurred in June 2009, 
when a video of a dying Iranian Green Movement protestor shot in the chest 
and bleeding from the eyes, was removed from YouTube as overly graphic 
and then reposted because of its political significance. YouTube’s policies 
and internal guidelines on violence were altered to allow for the 
exception.120 In 2007, a video was uploaded to YouTube of a man being 

                                                   
 

113 Id. 

114 See e.g. NICOLE WONG, RACHEL SILVERS, KURT OSAHL, ELECTRONIC MEDIA AND PRIVACY 
LAW HANDBOOK (Out of Print), Perkins Coie, LLC (2003) 

115 Wong Interview, supra note 107. 

116 Wong Interview, supra note 107; Rosen, supra note 12. 

117 As will be discussed in detail in Part III infra, site rules for impermissible content 
were related to banning content that was otherwise legal but that contained things like 
graphic violence, overt sexual activity, or hate speech. 

118 Wong Interview, supra note 107. 

119 Id. 

120 Buni & Chemaly, supra note 12. It is important to make a distinction between 
“policies” which were the public rules posted for users about what content was allowed, and 
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brutally beaten by four men in a cell and was removed for gratuitous 
violence in violation of YouTube’s community guidelines. Shortly after, 
however, it was restored by Wong and her team after journalists and 
protestors contacted YouTube to explain that the video was posted by 
Egyptian human rights activist Wael Abbas to inform the international 
community of human rights violations by the police in Egypt.  

At Facebook, there was a similar slow move to organize platform 
policies on user speech. It was not until November 2009, five years after the 
site was founded, that Facebook created team of about 12 people to 
specialize in content moderation.121 Like Wong at YouTube, Facebook hired 
a lawyer, Jud Hoffman, to head their Online Operations team as Global 
Policy Manager. Hoffman, recalls that, “when I got there, my role didn’t 
exist.” 122  Hoffman was charged with creating a group separate from 
operations that would formalize and consolidate an ad hoc draft of rules and 
ensure that Facebook was transparent with users by publishing a set of 
Community Standards.123 The team consisted of six people in addition to 
Hoffman, notably Dave Willner, who had created a first draft of these “all 
encompassing” rules, which contained roughly 15,000 words.124 

At Twitter, the company established an early policy to not police user 
content, except in certain circumstances, and rigorously defended that 
right.125 Adherence to this ethos led to Twitter’s early reputation among 
                                                                                                                                  
 
the internal “rules” that sites used to moderate speech. As will be shown in Part III, platforms 
internal rules to moderate content came years before public policies were posted. The 
internal rules are also more detailed.  

121 Telephone Interview with Dave and Charlotte Willner (Mar. 23, 2016). 

122 Telephone Interview with Jud Hoffman (Jan. 22, 2016). 

123 Id. Community Standards is Facebook’s term for its public content moderation 
policies. It’s important to note that the internal rules created by Willner pre-dated the public 
Community Standards for the site. Rather, it was the Internal Rules that informed, in part, 
the creation and substance of Facebook’s public policies. 

124 Id.  

125  Sarah Jeong, The History of Twitter’s Rules, MOTHERBOARD (Jan. 14, 2016), 
http://motherboard.vice.com/read/the-history-of-twitters-rules; see also The Twitter Rules, 
TWITTER SUPPORT (Jan. 18, 2009), http://twitter.zendesk.com/forums/26257/entries/18311 
(Their Spartan nature was a purposeful reflection of the central principles and mission of the 
company: “Our goal is to provide a service that allows you to discover and receive content 
from sources that interest you as well as to share your content with others. We respect the 
ownership of the content that users share and each user is responsible for the content he or 
she provides,” read a preamble that accompanied the Twitter Rules from 2009 to 2016. 
“Because of these principles, we do not actively monitor user’s content and will not censor 
user content, except in limited circumstances described below.”) 
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social media platforms as “the free speech wing of the free speech party.”126 
It also meant that unlike YouTube and Facebook, which actively took on 
content moderation of their users’ content, Twitter developed no internal 
content moderation process for taking down and reviewing content. The 
devotion to a fundamental free speech standard was reflected not only in 
what Twitter did not do to police user content, but in what it did to protect 
it. Alexander Macgillivray joined Twitter as General Counsel in September 
2009, and stayed at the company four years.127  In that time, Macgillivray 
regularly resisted government requests for user information and user 
takedown. “We value the reputation we have for defending and respecting 
the user’s voice,” Macgillivray stated in 2012. “We think it’s important to our 
company and the way users think about whether to use Twitter, as 
compared to other services.”128 

A common theme exists in all three of these platforms’ histories: 
American lawyers trained and acculturated in American free speech norms 
and First Amendment law oversaw the development of company content 
moderation policy. Though they might not have “directly imported First 
Amendment doctrine” the normative background in free speech had a direct 
impact on how they structured their policies. 129  Wong, Hoffman, and 
Willner all describe being acutely aware of their predisposition to American 
democratic culture, which put a large emphasis on free speech and 
American cultural norms. Simultaneously, there were complicated 
implications in trying to implement those American democratic culture 
norms within a global company. “We were really conscious of not just 
wholesale adopting a kind of U.S. jurisprudence free expression approach,” 
says Hoffman. “[We would] try to step back and focus on the mission [of the 
company].”130 Facebook’s mission is “to give people the power to share and 
make the world more open and connected.” 131  But even this, Willner 
acknowledges, is “not a cultural-neutral mission. . . the idea that the world 

                                                   
 

126 Josh Halliday, Twitter’s Tony Wang: ‘We are the free speech wing of the free speech 
party’, THE GUARDIAN (Mar. 22, 2012) 
http://www.theguardian.com/media/2012/mar/22/twitter-tony-wang-free-speech. 

127 Somini Sengupta, Twitter’s Free Speech Defender, N.Y. TIMES, Sept. 3, 2012, at B1. 

128 Id. 

129 Hoffman Interview, supra note 122.  

130 Id. 

131  FACEBOOK, FACEBOOK ABOUT (accessed Mar. 1, 2017) 
https://www.facebook.com/pg/facebook/about/ 
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should be more open and connected is not something that, for example, 
North Korea agrees with.”132 

2. Government Request and Collateral 
Censorship Concerns 

Beyond general beliefs in the right to users’ free speech, these 
platforms have also implemented policies to protect user speech from the 
threat of government request and collateral censorship.133 

Twitter’s early push-back to government requests related to its users’ 
content is well documented. In his time as General Counsel, Macgillivray 
regularly resisted government requests for user information and user 
takedown. In January 2011, he successfully resisted a federal gag order over 
a subpoena in a grand jury investigation into Wikileaks.134 “[T]here’s not yet 
a culture of companies standing up for users when governments and 
companies come knocking with subpoenas looking for user data or to 
unmask an anonymous commenter who says mean things about a company 
or the local sheriff,” said Wired of Twitter’s resistance to the gag order. 
“Twitter deserves recognition for its principled upholding of the spirit of the 
First Amendment.”135 Despite the victory over the gag order, Twitter was 
eventually forced to turn over data to the Justice Department after 
exhausting all its appeals.136 A similar scenario played out in New York, 
when a judge ordered Twitter to supply all the Twitter posts of Malcolm 
Harris, an Occupy Wall Street protester charged with disorderly conduct.137 
There, too, Twitter lost, but not before full resort to the appeals process.  
                                                   
 

132 Willner Interview, supra note 121. 

133 This is not to say that collateral censorship issues are not an issue with private 
platform content moderation systems. To the contrary, there are also many well documented 
instances where platforms have co-operated with government requests for takedown and 
raised serious collateral censorship concerns. This section simply tries to give an overview of 
when platforms have proactively sought to avoid these concerns, even though doing so is 
costly and not necessary under § 230. See Balkin, supra note 11 and Emma Llanso & Rita 
Cant, “Internet Referral Unit” Co-Option of Private Content Moderation Systems for 
Extralegal Government Censorship, draft (discussing the dangers of the allowing 
government units to flag issues for takedown using private content moderation platforms). 

134 Ryan Singel, Twitter’s Response to Wikileaks Subpoena Should Be the Industry 
Standard, WIRED (Jan. 10, 2011) https://www.wired.com/2011/01/twitter-2/. 

135 Id. 

136 Sengupta, supra note 127. 

137 Id. 
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Wong also describes regularly fighting government requests to take 
down certain content, collateral censorship, and the problems with applying 
American free speech norms globally. For example, in November 2006, the 
Thai government announced it would block YouTube to anyone using a Thai 
I.P. address unless Google removed 20 offensive videos from the site.138  The 
videos featured Photoshopped images of the king of Thailand with a monkey 
face, or pictures of the king with feet on his head. In Thailand, insulting the 
king was illegal and punishable by as much as 15 years in prison. Nicole 
Wong was hard pressed to find the content offensive. “My first instinct was 
it’s a cartoon. It’s a stupid Photoshop,” she stated, “but then it suddenly 
became a kind of learning moment for me about international speech 
standards versus First Amendment speech standards and there was a lot 
more American First Amendment exceptionalism [in that space] than 
previously.”139 Wong traveled to Thailand to resolve the dispute and was 
overwhelmed by the popular love she observed in the Thai people for their 
king. “You can’t even imagine [their love for their king],” she recounts of the 
trip:  

 
Every Monday literally 85% of the people show up 
to work in a gold or yellow shirt and dress140 and 
there’s a historical reason for it: the only source of 
stability in this country is this king. . . they 
absolutely revere their king. . . Someone at the U.S. 
Embassy described him as a “blend of George 
Washington, Jesus, and Elvis.”  Some people . . . 
tears came to their eyes as they talked about the 
insults to the king and how much it offended them. 
That’s the part that set me back. Who am I, a U.S. 
attorney sitting in California to tell them, “No, 
we’re not taking that down. You’re going to have to 
live with that.”141  

 

                                                   
 

138 Id.  

139 Wong Interview, supra note 107. 

140 Yellow and gold are the royal colors of the King in Thailand. See What You Do Not 
Know About Bangkok’s Colors But Should, NOUPE (Oct. 12, 2012) 
https://www.noupe.com/inspiration/photography/bangkok-colors-69696.html. 

141 Wong Interview, supra note 107. 
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After the trip, Wong and her colleagues agreed to remove the videos 
within the geographical boundaries of Thailand, with the exception of 
critiques of the military.142 

A few months later, events similar to those in Thailand emerged, but 
ended in a different result. In March 2007, Turkey blocked access to 
YouTube for all Turkish users in response to a judge-mandated order. The 
judgment came in response to a parody news broadcast that jokingly 
quipped that the founder of modern Turkey, Mustafa Kemal Ataturk, was 
gay.143 As with the king in Thailand, ridicule or insult of Ataturk was illegal 
in Turkey. Though the video had already been voluntarily removed, Turkey 
had searched and provided Google with a list of dozens of similarly offensive 
videos and demanded their take-down.144 Unwilling to meet the blanket 
demand, Wong and her colleagues at Google found themselves parsing the 
intricacies of Turkish law on defamation of Ataturk, measuring those 
standards against the videos highlighted as offensive by the Turkish 
government, and then offering compromises to ban in Turkey only those 
videos that they found actually violated Turkish law.145  This seemed to 
strike an accord for a period of time.  A little over a year later, however, in 
June 2007, the Turkish government demanded Google ban access to all 
such videos not only in Turkey, but worldwide. Google refused, and Turkey 
subsequently blocked YouTube throughout Turkey.  

All three platforms faced the issue of free speech concerns versus 
censorship directly through platform rules or collateral censorship by 
government request when Innocence of Muslims was uploaded to 
YouTube.146  Subtitled “The Real Life of Muhammad” the video depicts 
Muslims burning the homes of Egyptian Christians, before cutting to 
“cartoonish” images that paint Muhammad as a bastard, homosexual, 
womanizer, and violent bully. 147  The video’s negative depiction of the 

                                                   
 

142 Id. 

143  Jeff Rosen, The Delete Squad, THE NEW REPUBLIC (Apr. 29, 2013), 
https://newrepublic.com/article/113045/free-speech-internet-silicon-valley-making-rules. 

144 Id. 

145 Id. 

146 The Week Staff, The anti-Islam-film riots: A Timeline, THE WEEK (Sept. 18, 2012) 
http://theweek.com/articles/472285/antiislamfilm-riots-timeline. 

147 David D. Kirkpatrick, Anger Over a Film Fuels Anti-American Attacks in Libya and 
Egypt, N.Y. TIMES, Sept. 12, 2012, at A4 
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Muslim faith sparked a firestorm of outrage in the Islamic world and 
fostered anti-Western sentiment.148 As violence moved from Libya to Egypt, 
YouTube issued a statement that while the video would remain up on 
YouTube because the content was “clearly within [their] guidelines,” access 
to the video would be temporarily restricted in Libya and Egypt.149  

At Facebook, the debate between platform violation of guidelines 
versus concerns over collateral censorship also played out. By the time the 
video posted, many of Facebook’s difficulties with hate speech had been 
distilled into a single rule: attacks on institutions (for example, countries, 
religion, leaders) are permissible content and stay up; but attacks on groups 
(people of a certain religion, race, or country) would be taken down.150 In 
application, this meant that statements like, “I hate Islam,” were permissible 
on Facebook, while “I hate Muslims” was not.  Hoffman, Willner, and their 
team watched the video and found no violative statements against Muslims 
and decided to keep it on the site. A few weeks later, President Barack 
Obama’s administration called on YouTube to reconsider leaving the video 
up, in part to quell the violence abroad. 151 Both YouTube and Facebook 
stuck to their decisions. 152 Reviewing this moment in history, Jeff Rosen 
spoke to the significance of their decisions for collateral censorship, “in this 
case the mobs fell well outside U.S. jurisdiction, and the link between the 
video and potential violence wasn’t clear. . . Had YouTube made a different 
decision. . . millions of viewers across the globe [would have been denied] 
access to a newsworthy story and the chance to form their own opinions.”153  

The early history and personnel of these companies demonstrates 
how American free speech norms and concerns over censorship became 
instilled in the speech policies of these companies. But it also raises a new 
question: if all three companies had § 230 immunity and all valued their 
users’ free speech rights, why did they bother curating at all?  

                                                   
 

148 Id. 

149 Eva Galperin, YouTube Blocks Access to Controversial Video in Egypt and Libya, 
EFF: DEEPLINKS BLOG (Sept. 12, 1012) https://www.eff.org/deeplinks/2012/09/youtube-
blocks-access-controversial-video-egypt-and-libya. 

150 Rosen, supra note 143. 

151 Claire Cain Miller, Google Has No Plans to Rethink Video Status, N.Y. TIMES, Sept. 15, 
2012, at A 10. 

152 Id. 

153 Id. 
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B. Why moderate at all? 
These online platforms have broad freedom to shape online 

expression, and a demonstrated influence in free speech values. So why do 
they bother to create intricate content moderation systems to remove 
speech?154 Why go to the trouble to take-down and then reinstate videos of 
violence, like those Wong described? Why not just keep them up in the first 
place? The answers to these questions lead to the incentives for platforms to 
minimize online obscenity put in place by the Good Samaritan provision of § 
230. Platforms create rules and systems to curate speech out of a sense of 
corporate social responsibility, but also, more importantly, because their 
economic viability depends on meeting user’s speech and community 
norms. 

1. Corporate Responsibility and Identity 
Some platforms choose to moderate content that is obscene, violent 

or hate speech out of a sense of corporate responsibility.155 At YouTube, 
Wong looked to the values of the company in addition to American free 
speech norms in developing an approach to content moderation. “Not 
everyone has to be a free-wheeling, free speech platform that is the left wing 
of the left wing party,” she says, referring to Twitter’s unofficial content 
moderation policy. “But you get to decide what the tone and tenor of your 
platform looks like, and that’s a First Amendment right in and of itself.  
Yahoo or Google had a strong orientation toward free speech, [and] being 
more permissive of a wide range of ideas and the way those ideas are 
expressed, they created community guidelines to set what [users] can come 
here for, because they want the largest possible audience to join.”156  

Like Wong, Hoffman and Willner considered the mission of 
Facebook—to make the world more “open and connected”—and found that 
it often aligned with larger American free speech and democratic values. 
These philosophies were balanced against competing principles of user 
safety, harm to users, public relations concerns for Facebook, and the 
                                                   
 

154 These systems are discussed in detail in Part III infra. 

155 See Citron & Norton, supra note 87, at 1455 n. 118, “Such decisions may be justified as 
a matter of corporate law under the social entity theory of the corporation, which permits 
corporate decision-makers to consider and serve the interests of all the various 
constituencies affected by the corporation’s operation.” See Lisa M. Fairfax, Doing Well 
While Doing Good: Reassessing the Scope of Directors’ Fiduciary Obligations in For-Profit 
Corporations with Non-Shareholder Beneficiaries, 59 WASH. & LEE L. REV. 409, 412 (2002). 

156 Wong Interview, supra note 107. 
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revenue implications of certain content for advertisers. The balance often 
favored free speech ideals of  “leaving content up” while at the same time 
trying to figure out new approaches or rules that would still satisfy 
concerned users and encourage them to connect and interact on the 
platform. “We felt like Facebook was the most important platform for this 
kind of communication, and we felt like it was our responsibility to figure 
out an answer to this,” says Hoffman.157  

Likewise, Twitter’s corporate philosophy of freedom of speech 
justified its failure to moderate content. 158   In recent years, Twitter’s 
approach has started to change. In a Washington Post editorial, the new 
General Counsel of Twitter, Vijaya Gadde used very different rhetoric than 
that of her predecessor: “Freedom of expression means little as our 
underlying philosophy if we continue to allow voices to be silenced because 
they are afraid to speak up,” wrote Gadde. “We need to do a better job 
combating abuse without chilling or silencing speech.”159  Over the last two 
years, the company has slowly made good on its promise, putting a number 
of policies and tools in place to make it easier for users to filter and hide 
content they do not want to see.160 

2. Economic reasons 

Though corporate responsibility is a noble aim, the main reason for 
taking down obscene and violent material online is the threat that allowing 
such speech has on potential profits and those profits based in advertising 
revenue.161  Platforms’ “sense of the bottom-line benefits of addressing hate 
                                                   
 

157 Hoffman Interview, supra note 122. 

158 “We value the reputation we have for defending and respecting the user’s voice,” 
Macgillivray stated in 2012. “We think it’s important to our company and the way users think 
about whether to use Twitter, as compared to other services.” Sengupta, supra note 127. 

159 Vijaya Gadde, Editorial, Twitter executive: Here’s how we’re trying to stop abuse 
while preserving free speech, WASH. POST (Apr. 16, 2015), 
https://www.washingtonpost.com/posteverything/wp/2015/04/16/twitter-executive-heres-
how-were-trying-to-stop-abuse-while-preserving-free-speech/. 

160 Kate Klonick, Here's what it would take for Twitter to get serious about its 
harassment problem, VOX, Oct. 25, 2016, http://www.vox.com/new-
money/2016/10/25/13386648/twitter-harassment-explained It is important to note that 
these methods used by Twitter to maximize free speech by shielding the viewer is really just a 
type of shadow censorship.    

161 See Citron & Norton, supra note 87, at 1454, citing to the traditional “shareholder 
primacy” view that understands the corporation’s primary (and perhaps exclusive) objective 
as maximizing shareholder wealth. See, e.g., Mark J. Roe, The Shareholder Wealth 
Maximization Norm and Industrial Organization, 149 U. PA. L. REV. 2063, 2065 (2001); 
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speech can be shaped by consumers’ – i.e., users’ – expectations.”162  By 
creating a site that matches user expectations, users will spend more time 
on the sites and advertising revenue will increase.163  Take down too much 
content and you lose not only the opportunity for interaction, but also the 
potential trust of users. Likewise, keeping up all content on a site risks 
making users uncomfortable and losing page views and revenue. According 
to Willner and Hoffman, this theory underlies much of the economic 
rationale behind Facebook’s extensive moderation policies. As Willner 
stated, “Facebook is profitable only because when you add up a lot of tiny 
interactions worth nothing, it is suddenly worth billions of dollars.”164  
Wong spoke of the challenge to meet user expectations online slightly 
differently: as platforms attempting to catch up to changing social norms 
online. Changing expectations about speech are happening both at the 
platform level, and also at a societal level, says Wong who refers to the last 
twenty years of online-speech as undergoing a “norm setting process” that is 
developing at light speed in comparison to any other kind of publication 
platform. “What we’re still in the middle of is how do we think about both 
the norms of behavior when what’s appropriate is constantly reiterated,” 
says Wong, “if you layer over all of that the technology change and the 
cultural, racial, national, global perspectives, it’s all just changing 
dramatically fast. It’s enormously difficult to figure out those norms, let 
alone create policy to reflect them.”165 Nevertheless, reflecting these rapidly 
changing norms, and accordingly, encouraging and facilitating platform 
interactions—users posting, commenting, liking, and sharing content—is 
how platforms like Facebook and YouTube have stayed in business and 
where platforms like Twitter have run into trouble.  
                                                                                                                                  
 
A.A. Berle, Jr., For Whom Corporate Managers Are Trustees: A Note, 45 HARV. L. REV. 1365, 
1367-69 (1932). 

162 Citron & Norton, supra note 87,  at 1454. 

163 Paul Alan Levy, Stanley Fish Leads the Charge Against Immunity for Internet Hosts 
– But Ignores the Costs, CONSUMER L. & POL’Y BLOG (Jan. 8, 2011), 
http://pubcit.typepad.com/clpblog/2011/01/stanley-fish-leads-the-charge-against-
immunityfor-internet-hosts-but-ignores-the-costs.html (arguing that websites that fail to 
provide protections against abuse will find “that the ordinary consumers whom they hope to 
serve will find it too uncomfortable to spend time on their sites, and their sites will lose social 
utility (and, perhaps more cynically, they know they will lose page views that help their ad 
revenue)”), see Citron & Norton, supra note 87, at 1454 (discussion of “digital hate as a 
potential threat to profits”).  

164 Interview with Willner, supra note 121. 

165 Id. 
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Twitter’s status as Internet hero for its blanket refusal to police 
users’ content to Internet villain happened relatively swiftly. Though public 
awareness of online hate speech and harassment had grown, the GamerGate 
controversy in 2014 raised new levels of global awareness about the issue.166 
As the least policed or rule-based platform, much of the blame fell on 
Twitter.167 By 2015, the change in cultural values and expectations began to 
be reflected in new public standards and policy at Twitter.  The site added 
new language prohibiting “promotion of violence against others . . . on the 
basis of race, ethnicity, national origin, religion, sexual orientation, gender, 
gender identity, age, or disability” to the Twitter rules and  prohibited 
revenge porn.168  On December 29, 2015, Twitter published a new set of 
Twitter Rules—which were largely nothing new, but rather an official 
incorporation of the separate pages and policies in one place. In January 
2016, one Twitter spokesperson described the changes, “Over the last year, 
we have clarified and tightened our policies to reduce abuse, including 
prohibiting indirect threats and nonconsensual nude images. Striking the 
right balance will inevitably create tension, but user safety is critical to our 
mission at Twitter and our unwavering support for freedom of 
expression.”169 

In the mid-1990s, David Post presciently wrote about how this 
interplay between users’ norms around speech and content and online 
platforms would play out. Post suggested competition between individual 
online platforms would result in a “market for rules,” which will allow users 
to seek networks that have “rule-sets” to their liking.170 At least with regard 
to Twitter, this platform-exit prediction is mostly accurate. Over the last few 
years, many users unhappy with the policies of Twitter left the platform and 

                                                   
 

166 In August of that year, anonymous users targeted a number of women in the gaming 
industry—including game developers Zoë Quinn, Brianna Wu, and critic Anita Sarkeesian—in 
a series of harassment campaigns across multiple platforms, including Twitter. The 
harassment efforts included doxing, rape, and death threats. The widespread and graphic 
nature of the controversy shifted norms and led to many calls on social media platforms to 
take a more proactive stance against online harassment and hate speech. 

167 Charlie Warzel, “A Honeypot for Assholes”: Inside Twitter’s 10-Year Failure To Stop 
Harassment, BUZZFEED (Aug. 11, 2016) https://www.buzzfeed.com/charliewarzel/a-
honeypot-for-assholes-inside-twitters-10-year-failure-to-s. 

168 Id.; see also Issie Lapowsky, Why Twitter is Finally Taking a Stand Against Trolls, 
WIRED (Mar. 21, 2015) www.wired .com/2015/04/twitter-abuse/. 

169 Jeong, supra note 125. 

170 Post, supra note 84, at para 2.  
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favored other platforms like Facebook, Instagram, and Snapchat. 171  As 
Twitter’s user growth stagnated, many blamed the site’s inability to police 
harassment, hate-speech, and trolling on its site for the slump.172 In late 
2016, Twitter announced a host of new services for users to control their 
experience online, block hate-speech and harassment, and control trolls.173 
Post’s idea of a “market for rules” is an incredibly useful heuristic to 
understand the history of online content moderation, with two small 
updates: (1) the history of Twitter reveals a nuance not fully predicted by 
Post—that is, rather than exit a platform, some users would stay and expect 
platforms to alter “rule-sets” and policies reactively in response to user 
pressure; (2) the “market for rules” paradigm mistakes the commodity at 
stake in online platforms. The commodity is not just the user, but rather the 
commodity is the content created and engaged with by a user culture.174 In 
this sense there is no competition between social media platforms 
themselves, as Post suggests, because they are complementary not 
substitute goods.175  

Whether rooted in corporate social responsibility or profits, the 
development of platforms’ content moderation systems to reflect the 
normative expectations of users is precisely what was sought in the creation 
of the “Good Samaritan” provision in § 230. Moreover, the careful 
monitoring of these systems to ensure user speech is protected can be traced 
to the free speech concerns of § 230 outlined in Zeran. The answer to the 
dilemma of what purposes § 230 is protecting—immunity for good actors 
creating decency online or protection against collateral censorship—seems 
to be not an either-or answer. Rather, both purposes seem to have an 
essential role to play in the balance of private moderation of online speech.  

With this new knowledge about the motivations behind platforms 
content moderation systems, we can then ask the next question in the 

                                                   
 

171 Warzel, supra note 167. 

172 Id.  

173 Klonick, supra note 160. 

174 See Balkin, supra note 7. 

175 Moreover, Post’s free market idea of user exit is also challenged by current studies. In 
an ongoing project, the Electronic Frontier Foundation has worked to document and present 
evidence of the negative psychological impact that leaving– either by choice or by banning—
certain social media platforms can have on users. These studies support the theory Lessig 
describes in Code 2.0 in which he proffers that leaving an Internet platform is more difficult 
and costly than expected.  
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debate over Internet intermediaries: how are platforms actually 
moderating? The answer to this question, explored in the next section, is 
essential to understanding how platforms should—or should not—be 
understood for the purposes of First Amendment law. 

III. HOW ARE PLATFORMS GOVERNING? THE RULES, PROCESS, AND 
REVISION OF CONTENT MODERATION SYSTEMS 

Missing from much of the analysis over how to categorize online 
platforms with respect to the First Amendment is a hard look at what these 
platforms are actually doing and how they are doing it. In part, this is 
because the private content moderation systems of major platforms like 
Facebook, Twitter, and YouTube are historically opaque. This section seeks 
to finally demonstrate how these systems actually work to moderate online 
speech. In doing this, Part III looks at the history of how content 
moderation systems changed from one of standards to one of rules, how 
platforms enforce these rules, and how these rules are subject to change. 
Many of these features bear remarkable resemblance to heuristics and 
structures familiar in legal decision-making. Despite this, platform features 
are not best thought of not in terms of First Amendment doctrine—as 
reflecting the role of a state actor, broadcaster, or a newspaper editor—but 
in terms of a private self-regulatory system to govern online speech. 

A. Development of Moderation: From 
Standards to Rules 

When Dave Willner joined a small team in November 2009, to 
specialize in content moderation, no public “Community Standards” existed 
at Facebook. Instead, all content moderation was based on one page of 
internal “rules” applied globally to all users. Willner recalls that the 
moderation policies and guidance for enforcing them were limited. “The 
[policy] guidance was about a page; a list of things you should delete: so it 
was things like Hitler and naked people. None of those things were wrong, 
but there was no explicit framework for why those things were on the list.”176 
Willner’s now-wife Charlotte was also working at Facebook doing customer 
service and moderation and had been there for a year before Dave joined. 
She describes the ethos of the pre-2008 moderation guidelines as “if it 
makes you feel bad in your gut, then go ahead and take it down.”177 Prior to 
the formation of Dave’s group in late-2008, she recalls that the “Feel bad? 
                                                   
 

176 Willner Interview, supra note 121. 

177 Id. 
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Take it down” rule was the bulk of her moderation training.178  Wong 
describes a similar ethos in the early days at YouTube especially around the 
trying to know when to remove graphic violence from the site. Speaking of 
reinstating video of the Egyptian protestor being brutally beaten, Wong 
says, “It had no title on it. It wasn’t posted by him. . . I had no way of 
knowing what it was and I had taken something down that had real 
significance as a human rights document. So we put it back up. And then we 
had to create another exception to the no violence rule.”179 

Though both Wong and the Willners use the term “rule” in 
describing these prescriptions for takedown, a more precise term for these 
early guidelines might be “standard.” In legal theory, the “rules-standards 
conflict” describes the battle between two formal resolutions for legal 
controversy.180 An example of a standard would be, “Don’t drive too fast.” 
An example of a rule is a speed limit set at 65 miles per hour. There are 
trade-offs to picking one as the formal solution over the other. Standards are 
often “restatements of purpose” or values, but because they are often vague 
and open-ended they can be “subject to arbitrary and/or prejudiced 
enforcement” by decision-makers.181 This purposive approach, however, can 
also mean that standards are enforced precisely and efficiently and can be 
more accommodating to changing circumstances. Rules, on the other hand, 
have the issues reverse to those of standards. Rules are comparatively cheap 
and easy to enforce, but they can be over or under inclusive, and, thus, can 
lead to unfair results. Rules permit little discretion, and in this sense limit 
the whims of decision-makers, but they also can contain gaps and conflicts, 
creating complexity and litigation.182   

Whichever approach is used, a central point is that the principles 
formalized in rules and standards are rooted in social norms and values of a 

                                                   
 

178 Id.  

179 Wong Interview, supra note 107. 

180 See generally Pierre J. Schlag, Rules and Standards, 33 UCLA L. REV. 379 (1985); 
MARK KELMAN, A GUIDE TO CRITICAL LEGAL STUDIES (1987), 40-63; Anthony J. Casey & 
Anthony Niblett, The Death of Rules and Standards, Coase-Sandor Working Paper Series in 
Law and Economics, No. 738 (2015); Larry Solum, Legal Theory Lexicon: Rules, Standards, 
and Principles, LEGAL THEORY BLOG (Sept. 6, 2009) 
http://lsolum.typepad.com/legaltheory/2009/09/legal-theory-lexicon-rules-standards-and-
principles.html 

181 KELMAN, supra note 180, at 40-43; see also generally Schlag, supra note 180. 

182 KELMAN, supra note 180, at 40-63. 
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community.183 Standards are more direct analogs of values or purpose, but 
“require[] that the enforcing community [come] to some consensus on the 
meaning of the value term.”184 Rules are more distant from the norms they 
are based on, and “do not depend on ongoing dialogue to gain dimension or 
content . . . even by someone who shares no community with his fellows.”185  

The development at YouTube and Facebook from standards to rules 
for content moderation reflects these trade-offs. A simple standard against 
something like gratuitous violence is able to reach a more tailored and 
precise measure of justice that reflects the norms of the community, but it is 
vague, capricious, fact-dependent and costly to enforce.  

This can be seen at YouTube, which in mid-2006, employed just 60 
workers to review all video that had been flagged by users for all reasons.186 
For violations of terms of service, one team of ten, deemed the Safety 
Quality, and User Advocacy Department, or SQUAD, worked in shifts 
“around the clock” to keep YouTube from “becoming a shock site.”187 That 
team was given a one page bullet-point list of standards that instructed on 
removal of things like animal abuse, videos showing blood, visible nudity 
and pornography.188 A few months later, in the Fall of 2006, the YouTube 
list turned into a six-page booklet drafted with input from the SQUAD, 
Wong, and other YouTube lawyers and policy executives.189 Five years later 
in 2011, the volume of uploaded video to YouTube had more than doubled in 
size, making delicate, precise decisions less feasible.190 In addition, the 
content moderation team had expanded and been outsourced. Accordingly, 
the more individually tailored standards against gratuitous violence had 
                                                   
 

183 See Eric A. Posner, Standard, Rules and Social Norms 21 HARV. J. L. & PUB. POL’Y 101 
(1997); Duncan Kennedy, Form and Substance in Private Adjudication, 89 HARV. L. REV. 
1685, 1708 (1997). 

184 KELMAN, supra note 180, at 61. 

185 Id. at 70. 

186 Buni & Chemaly, supra note 12. 

187 Id. 

188 Id. 

189 Id. 

190 On May 1, 2009, YouTube had 20 hours of video upload per minute, by May 1, 2011, 
48 hours of video were uploaded per minute. See Hours and Minute Uploads on YouTube, 
REELSEO.COM (accessed Mar. 1, 2017) http://www.reelseo.com/hours-minute-uploaded-
youtube/ 
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slowly been replaced by precise rules, which were easier and less costly to 
enforce. Moderators were given a booklet with internal rules for content 
moderation. This booklet was regularly annotated and re-published with 
changes to moderation policy and rules.191  Many of these new rules were 
drafted as “exceptions” to rules. Eventually, a more detailed iterative list of 
rules and their exceptions largely replaced the standards-based approach of 
earlier years. 

Similar to the experience at YouTube, Facebook eventually 
abandoned the standards-based approach as the volume of user generated 
content increased, the user base diversified, and the content moderators 
globalized. Willner was at the helm of this transition. Though Facebook had 
been open globally for years, Willner describes much of the user-base during 
his early days there as still relatively homogenous—“mostly American 
college students”—but that was rapidly changing as mobile technology 
improved and international access to the site grew.192 Continuing to do 
content moderation from a single list of banned content seemed untenable 
and unwieldy. Instead, he set about changing the entire approach: 

 
In the early drafts we had a lot of policies 
that were like, “Take down all the bad 
things. Take down things that are mean, or 
racist, or bullying.” Those are all important 
concepts, but they’re value judgments.  You 
have to be more granular and less abstract 
than that. Because if you say to 40 college 
students [content moderators], “delete all 
racist speech,” they are not going to agree 
with each other about what’s racist.193 

 
Eliminating standards that evoked non-observable values, feelings or 

other subjective reactions was central to Willner’s new rulebook for 
moderation. Instead, he focused on the implicit logic of the existing page of 
internal guidelines and his experience and extrapolated from them to create 
objective rules. The first draft of these “all encompassing” rules was written 
largely by Willner in 2009, and contained roughly 15,000 words.194 The end 
                                                   
 

191 Buni & Chemaly, supra note 12. 

192 Id.; Willner Interview, supra note 121. 

193 Willner Interview, supra note 121. 

194 Id.  
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goal was consistency and uniformity: to get the same judgment on a piece of 
content, regardless of who was moderating it.195   

Exactly “who” was moderating the content changed significantly in 
January 2009, when Facebook opened its office in Dublin and first started 
outsourcing its content moderation through consulting groups. Before then, 
most moderators worked in Palo A lot and were similar to Facebook’s main 
user base—“homogenous college students.” The shift to outsourced 
moderation continued when a new community operations team was set up 
in Hyderabad, India.196 Around the same time, Hoffman joined Facebook’s 
team as Global Policy Manager with the goal of formalizing and 
consolidating the rules Willner had started to draft, and ensuring that 
Facebook was transparent with users by publishing a set of public rules in 
the form of “Community Standards.”197  

Hoffman and Willner worked together to make the early ad hoc 
abuse standards operational internal rules for content moderators, a 
document that today is over 80 pages long. 198  This movement from 
standards to rules was “ultimately a form of technical writing,” says Willner, 
“You cannot tell people to delete photos with ugly clothes in them. You have 
to say ‘delete photos with orange hats in them.” For Willner, some of the 
hardest parts of defining categories, elements and distinctions came in 
moderating art and nudity.199 For Hoffman, it was more difficult to create 
rules around hate speech. “We couldn’t make a policy that said ‘no use of the 
N-word at all,’” he recalls, describing the difficulty in policing racial slurs. 
“That could be completely insensitive to the African American community in 
the United States. But you also don’t want it used as hate speech. So it’s 
almost impossible to turn that into an objective decision because context 

                                                   
 

195 Id. 

196 Id. 

197 Id. Community Standards is Facebook’s term for its public content moderation 
policies. It’s important to note that the internal rules created by Willner pre-dated the public 
Community Standards for the site. Rather, it was the Internal Rules that informed, in part, 
the creation and substance of Facebook’s public policies. 

198 Willner Interview, supra note 121. 

199 “Art doesn’t exist as a property of an image. There are no art pixels that you can find 
in images we think are classy or beautiful or uplifting . . . But what we realized about art was 
that [moderation] questions about art weren’t about art itself, it was about art being an 
exception to an existing restriction.  . . so the vast majority of art is fine. It’s when you’re 
talking about things that might meet the definition of nudity or racism or violence that 
people think are important.” Id. 
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matters so much.”200 The answer was to turn context into a set of objective 
rules.201 In assessing whether speech was likely to provoke violence, for 
example, Hoffman and his team developed a four-part test to assess credible 
threats: time, place, method, and plausible target. If a post specified any 
three of those factors, the content would be removed, and if appropriate, 
authorities notified.202  

Content moderation at YouTube and Facebook developed from an 
early system of standards to an intricate system of rules due to (1) the rapid 
increase in both users and volume of content; (2) the globalization and 
diversity of the online community; and (3) increased reliance on teams of 
human moderators with diverse backgrounds. The next section discusses 
enforcement of these rules.   

B. How the Rules Are Enforced: Trained 
Human Decision-Making 

Content moderation happens at many levels. It can happen before 
content is actually published on the site as with ex ante moderation, or after 
content is published, as in ex post moderation. These methods can be either 
reactive, in which moderators passively assess content and update software 
only after others bring the content to their attention, and proactive 
moderation, in which teams of moderators actively seek out published 

                                                   
 

200 Id. 

201 Many situations, however, were lacking in context. Online bullying was the type of 
issue that often presented with insufficient background. As Hoffman described, “There is a 
traditional definition of bullying—a difference in social power between two people, a history 
of contact—there are elements. But when you get a report of bullying, you just don’t know. 
You have no access to those things. So you have to decide whether you’re going to assume the 
existence of some of those things or assume away the existence of some of those things. 
Ultimately what we generally decided on was, ‘if you tell us that this is about you and you 
don’t like it, and you’re a private individual not a public figure, we’ll take it down.’ Because 
we can’t know whether all these other things happened, and we still have to make those calls. 
But I’m positive that people were using that function to game the system. . . I just don’t know 
if we made the right call or the wrong call or at what time.” Hoffman’s description of also 
demonstrates two major drawbacks to using rules rather than standards. A blanket rule 
against bullying can simultaneously result in people manipulating a rule to “walk the line” 
and also result in permissive content being mistakenly removed. Hoffman Interview, supra 
note 122. 

202 UH Law Center and the ADL Present Racists, Bigots and the Law on the Internet, 
YOUTUBE (Oct. 10, 2012) https://youtu.be/aqqvYPyr6cI?list=UU3rht1s6oKV8PnW1ds47_KQ 
(recording of event Thursday, October 4, 2012; 3:00 p.m. - 5:00 p.m. at University of 
Houston Law Center, Krost Hall). 
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content for removal. Additionally, these processes can be automatically 
made by software, or manually made by humans. 203  The majority of this 
section focuses on ex post reactive content moderation, specifically looking 
at the implementation of rules with respect to human decision-making, 
pattern recognition, and professionalization of judgment.   

1. Ex Ante Content Moderation204 

When a user uploads a video to Facebook, a message appears: 
“Upload Completed: The video in your post is being processed. We’ll send 
you a notification when it’s done and your post is ready to view.”205 Ex ante 
content moderation is the process that happens in this moment between 
“upload” and publication. The vast majority of ex ante content moderation 
is an automatic process, largely run through algorithmic screening without 
the active use of human decision-making.  

An example of such content is child pornography, which can reliably 
be identified on upload to a site through a picture recognition algorithm 
called PhotoDNA.206 Under federal law, production, distribution, reception, 
                                                   
 

203 Cf. James Grimmelmann, The Virtues of Moderation, 17 YALE J.L. &  TECH. 42, 63-70 
(2015) (describing how a moderation system operates through distinctions between 
automatic, manual, transparent, secret, ex ante, ex post, centralized, and decentralized 
features). Grimmelmann’s taxonomy, while foundational, speaks more generally to all of 
Internet moderation rather than content publishing platforms, specifically. In the context of 
speech, the distinction between ex ante and ex post is especially important to determine if 
moderation is happening before or after publication. Of secondary concern is whether 
content is being moderated through reaction or through proactive measures. Finally, the 
ultimate means of reaching decisions, whether software or humans, is descriptively helpful, 
but less legally significant. 

204 Because it happens before publication takes place, ex ante content moderation is the type 
of prior restraint that scholars like Jack Balkin are concerned with. Balkin, supra note 11. Of 
the two automatic means of reviewing and censoring content—algorithm or geo-blocking—
geo-blocking is over more concern for the purposes of collateral censorship and prior 
restraint. In contrast, algorithm take down is currently used to remove illegal content like 
child porn or copyright violations. But see Rebecca Tushnet, Power Without Responsibility: 
Intermediaries and the First Amendment, 76 GEO.WASH. L. REV. 986, 1003-05 (2008) 
(noting that the DMCA notice-takedown provisions give platforms no incentive to investigate 
and therefore “suppress critical speech as well as copyright infringement.”). 

205  FACEBOOK, UPLOADING & VIEWING VIDEOS (accessed Mar. 1, 2017) 
https://www.facebook.com/help/154271141375595/?helpref=hc_fnav 

206 Tracy Ith, Microsoft’s PhotoDNA: Protecting children and businesses in the cloud, 
MICROSOFT NEWS (accessed Mar. 1, 2017) https://news.microsoft.com/features/microsofts-
photodna-protecting-children-and-businesses-in-the-
cloud/#sm.001eom8zb14bad5htm11ixrkpzssa. 
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and possession of an image of child pornography is illegal, and as such, sites 
are obligated to remove it.207 A known universe of child pornography—
around 720,000 illegal images–exists online.208 By converting each of these 
images to gray scale formatting, overlaying a grid, and assigning a numerical 
value to each square, researchers were able to create a “hash” or signature 
that remained even if the images were altered. As a result, platforms can 
determine within micro-seconds between upload and publication if an 
image contains child porn.209  Geo-blocking is another form of automatic ex 
ante moderation. Unlike PhotoDNA, which prevents the publication of 
illegal content, geo-blocking prevents both the publication and viewing of 
certain content based on a user’s location. As happened in the controversy 
over the Innocence of Muslim video, geo-blocking usually comes at the 
request of a government notifying a platform that a certain type of posted 
content violates its local laws. 

Of course, algorithms do not decide for themselves which kind of 
content they should block from being posted. Content screened 
automatically is typically content that can reliably be identified by software 
and is illegal or otherwise prohibited on the platform. This universe of 
automatically moderated ex ante content is regularly evaluated and updated 
through iterative software updates and machine learning. For example, in a 
similar fashion to PhotoDNA, potential copyright violations can be 
moderated proactively through software like ContentID. Developed by 
YouTube, ContentID allows creators to give their content a “digital 
fingerprint” so it can be compared against other uploaded content. 
Copyright holders can also flag already published copyright violations 
through notice and takedown.210 These two systems work together, with 

                                                   
 

207 See 18 U.S.C. § 2251; 18 U.S.C. § 2252; 18 U.S.C. § 2252A. It is important to 
remember that § 230 expressly states that no Internet entity has immunity from federal 
criminal law, intellectual property law or communications privacy law. This means that every 
Internet service provider, search engine, social networking platform and website is subject to 
thousands of laws, including child pornography laws, obscenity laws, stalking laws and 
copyright laws. 47 U.S.C. § 230 (e). 

208  This “known universe” of child pornography is maintained and updated by the 
International Centre for Missing and Exploited Children and the U.S. Department of 
Homeland Security in a program known as Project Vic. Mark Ward, Cloud-based archive tool 
to help catch child abusers, BBC NEWS (Mar. 24, 2014) 
http://www.bbc.com/news/technology-26612059. 

209 Ith, supra note 206. 

210  See e.g., YOUTUBE, YouTube Help: Submit a copyright takedown notice, 
https://support.google.com/youtube/answer/2807622 (last visited Aug. 15, 2016). 
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user-flagged copyrighted material eventually added to ContentID databases 
for future proactive review. This mix of proactive, manual moderation, 
informed and automatic ex ante moderation is also evident in the control of 
spam. All three platforms (and most Internet companies, generally) struggle 
to control spam postings on their sites. Today, spam is mostly blocked 
automatically from publication through software. Facebook, Twitter, and 
YouTube, however, all feature mechanisms for users to report spam 
manually.211 Ex ante screen software is iteratively updated to reflect these 
flagged spam sources.  

2. Ex Post Proactive Manual Content 
Moderation 

Recently, a form of content moderation that harkens to the earlier 
era of AOL chat rooms has re-emerged: platforms proactively seeking out 
and removing published content. Currently, this method is largely confined 
to the moderation of extremist and terrorist speech. As of February 2016, 
dedicated teams at Facebook proactively removed all posts or profiles with 
links to terrorist activity. 212  Such efforts were doubled in the wake of 
terrorist attacks.213 This is an important new development effecting content 
moderation with an ever-evolving balance between ensuring national 
security yet maintaining individual liberty and freedom of expression. While 
a topic worthy of deep discussion, it is not the focus of this paper.214 

                                                   
 

211 See e.g. Panda Security, How Twitter aims to prevent your timeline from filling up 
with spam (Sept. 12, 2014) http://www.pandasecurity.com/mediacenter/social-
media/twitter-spam/; James Parsons, Facebook’s War Continues Against Fake Profiles and 
Bots, HUFF. POST (May 22, 2015) http://www.huffingtonpost.com/james-parsons/facebooks-
war-continues-against-fake-profiles-and-bots_b_6914282.html 

212  Natalie Andrews & Deepa Seetharaman, Facebook Steps Up Efforts Against 
Terrorism, WALL ST. J.( Feb. 11, 2016), http://www.wsj.com/articles/facebook-steps-up-
efforts-against-terrorism-1455237595. As will be discussed later, corporate censorship of 
speech at the behest or encouragement of governments raises questions of collateral 
censorship and State Action Doctrine.  

213 Id.  

214 For an excellent, thorough, and cutting-edge discussion of this issue, see Danielle Keats 
Citron, Extremist Speech and Compelled Conformity, forthcoming NOTRE DAME L. REV. 
(2017);  
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3. Ex Post Reactive Manual Content 
Moderation 

With the exception of proactive moderation for terrorism described 
above, almost all user-generated content that is published is reviewed 
reactively, that is, through ex post flagging by other users and reviewed by 
human content moderators against internal guidelines. Flagging—
alternatively called reporting—is the mechanism provided by platforms to 
allow users to express concerns about potentially offensive content.215 The 
adoption by social media platforms of a flagging system serves two main 
functions: (1) it is a “practical” means of reviewing huge volumes of content, 
and (2) its utilization of users serves to legitimize the system when 
platforms are questioned for censoring or banning content.216  

Facebook users flag over one million pieces of content worldwide 
every day.217 Content can be flagged for a variety of reasons and the vast 
majority of items flagged do not violate the Community Standards of 
Facebook. Instead they often reflect internal group conflicts or 
disagreements of opinion. To resolve the issue, Facebook created a new 
reporting “flow”—the industry term to describe the sequence of screens 
users would experience as they made selections—that would encourage 
users to resolve issues themselves rather than report them for review to 
Facebook. 218  Users reporting content would first click a button to 
“Report/Mark as Spam,” which would then quickly guide users to describe 
their report in terms like, “Hate Speech,” “Violence or Harmful Behavior,” 
or “I Don’t Like This Post.”219 Some types of reports, such as harassment or 
self harm, guide users to the option of “social reporting”—a tool “which 
enables people to report problematic content not only to Facebook but also 
directly to their friends to help resolve conflict.”220 To enhance the response 

                                                   
 

215 Kate Crawford & Tarleton Gillespie, What is a flag for? Social media reporting tools 
and the vocabulary of complaint, NEW MEDIA & SOC. (2014), at 2. 

216 Id. at 3. 

217 See Buni & Chemaly, supra note 12; Telephone Interview with Monika Bickert & Peter 
Stern (Jan. 19, 2016). 

218 Radiolab: The Trust Engineers, WNYC (Feb. 9, 2015) (downloaded using iTunes). 

219 Facebook Reporting Guide: What Happens When You Report Something?, uploaded 
to Scribd June 19, 2012 by Facebook Washington DC. 
https://www.scribd.com/doc/97568769/Facebook-Reporting-Guide. 

220 Id. 
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time of content moderation, the reporting flow also has the instrumental 
purpose of triaging flagged content for review. This makes it possible for 
Facebook to immediately prioritize certain content for review, and when 
necessary, notify authorities of emergency situations like suicide, imminent 
threats of violence, terrorism, or self-harm. Other content, like possible hate 
speech, nudity, pornography, or harassment, can be queued into less urgent 
databases for general review.221  

After content has been flagged to a platform for review, the precise 
mechanics of the decision-making process become murky.  The “army” of 
content moderators and “[t]he details of moderation practices are routinely 
hidden from public view,” write Catherine Buni and Soraya Chemaly. “Social 
media companies do not publish details of their internal content moderation 
guidelines; no major platform has made such guidelines public.”222 These 
internal guidelines also change much more frequently than the public Terms 
of Service or Community Standards. Focusing largely on Facebook, except 
where specified, the next section seeks to illuminate this process by 
integrating previously published information together with interviews of 
content moderators and platform internal guidelines. The system of people 
making the decisions will be looked at first followed by a review of the 
internal guidelines that inform that decision-making process. 

i. Who Enforces the Rules? 
When content is flagged or reported it is sent to a server where it 

awaits review by a human content moderator.223 At Facebook, there are 
three basic tiers of content moderators: “Tier 3” moderators, who do the 
majority of the day-to-day reviewing of content; “Tier 2” moderators, who 
supervise Tier 3 moderators and review prioritized or escalated content; and 
“Tier 1” moderators, who are typically lawyers or policy makers based at 
company headquarters.224  

                                                   
 

221 Jud Hoffman speaking at UH Law Center, supra note 202. 

222 Buni & Chemaly, supra note 12. 

 223  Skype Chats with Kumar S (Jan. 29, 2016-Mar.9, 2016); Skype Chats with Selahattin 
T (Mar. 2, 2016-Mar.11, 2016); Skype Chats with Jagruti (Jan. 26, 2016) hereinafter “Content 
Moderator Interviews.” These content moderators were Tier 3 workers based in India and 
Eastern Europe and provided background on what the process looks like from the perspective 
of a content moderator.  

224 Telephone Interview with JL (Mar. 11, 2016). JL was a Tier 2 worker based in the 
Eastern United States. 
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In the early days, recent college graduates based in the San Francisco 
Bay Area did much of the Tier 3 content moderation.225  Today, most 
platforms, including Facebook, either directly employ content moderation 
teams or outsource much of their content moderation work to companies 
like oDesk (now UpWork), Sutherland, and Deloitte.226 In 2009, Facebook 
opened an office in Dublin, Ireland that had 20 dedicated support and user 
operations staff.227 In 2010, working with an outsourcing partner, Facebook 
opened a new office in Hyderabad, India for user support.228   

Today, Tier 3 moderators typically work in “call-centers” in the 
Philippines,  Ireland, Singapore, India, or Eastern Europe. 229  Within 
Facebook, these workers are called “community support” or “user support 
teams,” but they are known more generally in the industry as “click-
workers” because their job mostly entails looking at a monitor and clicking a 
mouse.230 When working, moderators will log on to computers and access 
the server where flagged content is waiting review.231 Tier 3 moderators 
typically review material that has been flagged as a lower priority by the 
reporting flow. At Facebook, for example, this includes, in part, reports of 
nudity or pornography, insults or attacks based on religion, ethnicity or 
orientation, inappropriate or annoying content, content that is humiliating, 
or content that advocates violence to a person or animal.232  

Tier 2 moderators are typically supervisors of Tier 3 moderators or 
specialized moderators with experience judging content. They work both 
remotely (many live in the United States and supervise groups that are 

                                                   
 

225 Willner Interview, supra note 121; Telephone Interview with Sasha Rosse (May 16, 
2016); Buni & Chemaly, supra note 12. 

226  Rosse Interview, supra note 225; Chen, supra note 12; Adrian Chen, Inside 
Facebook’s Outsources Anti-Porn and Gore Brigade, Where ‘Camel Toes’ are More Offensive 
Than ‘Crushed Heads,’ GAWKER (Feb. 16, 2012) http://gawker.com/5885714/inside-
facebooks-outsourced-anti-porn-and-gore-brigade-where-camel-toes-are-more-offensive-
than-crushed-heads 

227 Rosse Interview, supra note 225. 

228 Id. 

229 Chen, supra note 12; Chen, supra note 226. 

230 Id. 

231 Content Moderator Interviews, supra note 223; Rosse Interview, supra note 225. 

232 JL Interview, supra note 224. 
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internationally based) and locally at call-centers. 233  Tier 2 moderators 
review content that has been prioritized, like imminent threats of violence, 
self-harm, terrorism, or suicide that arrive to Tier 2 directly through the 
reporting flow or are identified and escalated to Tier 2 by Tier 3 moderators. 
They also review certain randomized samples of Tier 3 moderation 
decisions. In order to ensure the accuracy of moderation, Facebook and 
other platforms have a certain amount of built-in redundancy: the same 
piece of content is often given to separate Tier 3 workers. If the judgment on 
the content varies, the content is re-assessed by a Tier 2 moderator.234 

Tier 1 moderation is predominately performed by the legal or policy 
headquarters of a platform. At Facebook, for example, a Tier 3 worker could 
be based in Hyderabad, the Tier 2 supervisor could be based in Hyderabad, 
or remotely in a place like Dublin, but a Tier 1 contact would be based in 
Austin, Texas or the San Francisco Bay Area. “There were not many levels 
between the boots on ground moderator and Menlo Park,” one former Tier 2 
supervisor at Facebook until 2012 stated, speaking on the condition of 
anonymity, “If I had doubts on something, I’d just send it up the chain.”235  
 Recently, issues of scaling this model have led platforms to try new 
approaches to who enforces the rules. At YouTube, a new initiative was 
launched in late 2016 called the Heroes program, which deputizes users to 
actively particpate in content moderation process in exchange for perks such 
as “access to exclusive workshops and sneak preview product 
launches.”236Similarly, after a video of the murder of an elderly man in 
Cleveland stayed up for over an hour on Facebook, Mark Zuckerberg 
announced the company would hire 3,000 additional content moderators, 
almost doubling its size.237 

                                                   
 

233 Id.; Willner Interview, supra note 121. 

 234 JL Interview, supra note 224. 

 235 Id. 

236  GET STARTED WITH YOUTUBE HEROES, YOUTUBE, 
https://support.google.com/youtube/answer/7124236?hl=en; see  Sarah Perez, YouTube 
Enlists Volunteers to moderate its Site Via a New “YouTube Heroes” Program, TECH CRUNCH 
(Sept. 21, 2016). https://techcrunch.com/2016/09/21/youtube-enlists-volunteers-to-
moderate-its-site-via-a-new-youtube-heroes-program/. 

237 Alex Heath, Facebook will hire 3,000 more moderators to keep deaths and crimes from 
being streamed, BUSINESS INSIDER, (May 3, 2017) http://www.businessinsider.com/facebook-
to-hire-3000-moderators-to-keep-suicides-from-being-streamed-2017-5. 
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ii. How Are the Rules Enforced? 
As previously discussed, the external policies about Community 

Standards provided to the public are not the same as the internal rulebook 
used by moderators when trying to assess whether content violates a 
platform’s terms of service. An analysis of the internal guidelines reveals a 
structure that in many ways replicates the decision-making process present 
in modern jurisprudence. Content moderators act in a capacity very similar 
to that of a judge: moderators are trained to exercise professional judgment 
concerning the application of a platform’s internal rules and, in applying 
these rules, moderators are expected to use legal concepts like relevancy, 
reason through example and analogy, and apply multi-factor tests.  

a. Training 
Willner and Hoffman’s development at Facebook of objective 

internal rules was a project that became an essential element in the shift to 
content moderation outsourcing made in early 2010.238 While Facebook’s 
Community Standards are applied globally, without differentiation to 
cultural or national boundaries,239 content moderators, in contrast, came 
with their own cultural inclinations and biases. In order to ensure that the 
Community Standards were enforced uniformly, it was necessary to 
minimize content moderator’s application of their own cultural values and 
norms when reviewing content and instead impose those of Facebook’s.240 
The key to all of this was providing intensive in-person training on applying 
the internal rules. “It all comes down to training,” states Sasha Rosse, who 
worked with Willner to train the first team in Hyderabad. “I liked to say that 
our goal was so I could go into the deepest of the Amazon, but if I had 

                                                   
 

238 Facebook only outsourced a small subset of reports in 2010, most of the content 
moderation work was still being performed by full-time employees or contractors in 
Hyderabad, Austin and Palo Alto. Email with Jud Hoffman (Aug. 18, 2016).  

239 It’s worth noting why Facebook has this policy: According to Willner, in writing the 
internal rules, and the Community Standards, Facebook “realized that the nature of the 
product made regional rules untenable. There are no ‘places’ in Facebook – there are just 
people with different nationalities, all interacting in many shared forums.  Regional rules 
would make cross-border interactions and communities largely incoherent and moderation 
very hard if not impossible, for example, if a Greek users insults Ataturk and a Turkish user 
reports it, whose rules apply?” Willner Interview, supra note 121. 

240 Though often referred to as “neutral” these values and norms – and the rules that 
attempted to reflect them, were distinctly American. See Part II, supra. 
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developed parameters that were clear enough I could teach someone that 
had no exposure to anything outside of their village how to do this job.”241  

The training of moderators to overcome cultural biases or emotional 
reactions in the application of rules to facts can be analogized to training 
lawyers or judges. In the law, training lawyers and judges through law 
school and practice bestows a “specialized form of cognitive perception—
what Karl Llewellyn called ‘situation sense’—that reliably focuses their 
attention on the features of a case pertinent to its valid resolution.”242 Dan 
Kahan calls this “professional judgment,” but outside the legal context it 
might be called “pattern recognition” after Howard Margolis’ study of expert 
and lay assessments of risk 243  or even likened to the automatic 
categorization of chicken sexers.244 Regardless of the label, training content 
moderators involves a repetitive process to “override” cultural or emotional 
reactions and replace them with rational “valid” resolutions.245 

Beyond attention to relevant information and reliable application of 
rules, recent studies show that professionalized judgment can also thwart 

                                                   
 

241 Rosse Interview, supra note 225. Despite the internal rules and training, cultural 
biases still crept into moderation, especially when judging subjective content. For example, in 
2010 and 2011, the Facebook content policy team was still struggling to refine its guidelines 
as it simultaneously began to train moderators in India. Rules on nudity were relatively clear-
cut—because nudity could in large part be reduced to observable characteristics that were 
either present or not in content. But harder questions arose in the Facebook rules banning 
certain kinds of sexualized content: a person could be entirely clothed, but in a highly sexual 
position. At some point in the training process in India, a group of workers were given a list 
of observable rules about a picture that made it impermissibly sexual, but at the bottom of 
the rules there was a more general “Feel Bad” standard: if you feel like something is 
otherwise sexual or pornographic, take it down. That standard when applied to global 
content by a small group of moderators was predictably over restrictive. “Within a day or two, 
we saw a spike of incorrect decisions,” says Hoffman, “where people on this team in India 
were removing flagged content that portrayed open mouth kissing.” Hoffman Interview, 
supra note 122. 

242 Dan M. Kahan, David A. Hoffman, Danieli Evans, Neal Devins, Eugene A. Lucci & 
Katherine Cheng, “Ideology” or “Situation Sense” An Experimental Investigation of 
Motivated Reasoning and Professional Judgment, 164 U. PENN. L. REV. 349, 355 (2016) 
citing KARL LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS 59-61, 121-57 206-08 
(1960).  

243 See Kahan et. al, supra note 242 citing generally HOWARD MARGOLIS, DEALING WITH 
RISK: WHY THE PUBLIC AND EXPERTS DISAGREE ON ENVIRONMENTAL ISSUES (1996). 

244  See RICHARD HORSEY, THE ART OF CHICKEN SEXING, 
http://cogprints.org/3255/1/chicken.pdf 

245 Kahan et al., supra note 242, at 372. 
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cognitive biases.246 In a series of experiments, Kahan asked judges, lawyers 
and law students with various political inclinations to assess legal problems 
that were “designed to trigger unconscious political bias in members of the 
general public.”247 Despite the presence of irrelevant but polarizing facts, 
judges, and to a lesser-degree, lawyers, were largely in agreement in 
deciding legal cases presented to them in the study.248 In contrast, law 
students and members of the general public reliably made decisions in 
keeping with their personal political views when presented with politically 
partial information. 249   Replication of the study moved these findings 
outside of mere political ideologies to more general “cultural cognition,” that 
is the “unconscious influence of individuals’ group commitments on their 
perceptions of legally consequential facts.”250  

The experiments by Kahan et al. demonstrate empirically, what 
Facebook learned through experience: people can be trained in domain 
specific areas to overcome their cultural biases and neutrally apply rules. 
Just as this truth is an essential part of the legal system, it is an essential 
part of Facebook’s moderation system. 

b. Similarities to American Law and 
Legal Reasoning 

Before applying law to facts, a judge must first determine which facts 
are relevant. Procedural rules like the Federal Rules of Evidence 
acknowledge that the inclusion of certain information may unfairly exploit 
decision-makers’ biases and emotions and, thus, provide guidance on how 
to exclude information from review.251 At Facebook, the internal rules used 
by content moderators, or “Abuse Standards” (AS), similarly contain 

                                                   
 

246 Id. See also generally, Dan M. Kahan, David A. Hoffman, Donald Braman, Danieli 
Evans, Jeffrey J. Rachlinski, ‘They Saw a Protest’: Cognitive Illiberalism and the Speech-
Conduct Distinction, 64 STAN. L. REV. 851 (2012). 

247 Kahan et al., supra note 242, at 354. 

248 Id. 

249 Id.  

250 Kahan et al, supra note 246, at 851. 

251 Kahan et al., supra note 242, at 365.  
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extensive guidance on what “relevant” content a moderator should review in 
assessing a report.252  

Once a moderator has procedurally narrowed the relevant content to 
be reviewed, the actual Abuse Standards—or rules—must be applied. These 
start with a list of per se bans on content.253  In AS 6.2 these per se bands on 
content are lists of rules split into nine somewhat overlapping categories.254 
But as is typical of a rules-based approach, these lists contain as many 
exceptions as they do rules. In Graphic Content, listed violations included, 
any “poaching of animals;” “[p]hotos and digital images showing internal 
organs, bone, muscle, tendons, etc…” while, “crushed heads, limbs, etc. are 
ok as long as no insides are showing.”255 Likewise, “mere depiction” of some 
types of content—“hate symbols” like swastikas, Hitler, and Bin Laden—are 
automatic violations, “unless the caption (or other relevant content) 
suggests that the user is not promoting, encouraging or glorifying the act.”256  

Some more complicated types of speech borrow from American 
jurisprudence for the structure of their rules. Under Hate Content, a chart 

                                                   
 

252  Abuse Standards (AS) 6.1 available at 
https://www.scribd.com/doc/81863464/oDeskStandards; Abuse Standards (AS) 6.2  
available  at https://www.scribd.com/doc/81877124/Abuse-Standards-6-2-Operation-
Manual hereinafter collectively “Abuse Standards.” These are copies of documents that were 
leaked from a content moderator working at oDesk (now UpWork) doing content moderation 
for Facebook. They are not the actual rules of Facebook, but they are oDesk’s approximation 
of Facebook’s rules. Charles Arthur, Facebook’s nudity and violence guidelines are laid bare, 
THE GUARDIAN (Feb. 21, 2012, 4:36 PM), 
https://www.theguardian.com/technology/2012/feb/21/facebook-nudity-violence-
censorship-guidelines. For a more current, but very similar version of these policies as 
expressed through content moderator training documents see Nick Hopkins, Revealed: 
Facebook’s internal rulebook on sex, terrorism and violence, THE GUARDIAN (May 21, 2017 
13:00 EDT) https://www.theguardian.com/news/2017/may/21/revealed-facebook-internal-
rulebook-sex-terrorism-violence. 

253 Abuse Standards, supra note 252. 

254 Those categories are “Sex & Nudity; Illegal Drug Use; Theft Vandalism and Fraud; 
Hate Content; Graphic Content; IP Blocks and International Compliance; Self Harm; 
Bullying and Harassment; and Credible Threats.” Abuse Standards 6.2, supra note 252. 
Among the twelve items under “Sex & Nudity” for example are, “Any OBVIOUS sexual 
activity, even if naked parts are hidden from view by hands, clothes or other objects. 
Cartoons/art included. Foreplay allowed (Kissing, groping, etc.) even for same-sex 
individuals” and “people ‘using the bathroom.’” Id. 

255 Id.  

256 Id. 
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provides examples of “Protected Categories257 and counsels moderators to 
mark “content that degrades individuals based on the below protected 
categories” as a violation. A second chart on the page demonstrates how the 
identification of the “type of person”—ordinary persons, public figures, law 
enforcement officers, heads of state, and sexual assault victims—as well as 
their “protected status” will factor into the permissibility of the content.258 A 
separate page states “All credible threats were to be escalated no matter the 
“type of person.259” These examples demonstrate the influence of American 
jurisprudence on the development of these rules. Reference to “Protected 
Categories” is similar to the “protected classes” of the Civil Rights Act of 
1964.260 The distinction between public and private figures is reminiscent of 
First Amendment, defamation, and invasion of privacy law.261 The emphasis 
on credibility of threats harkens to the balance between free speech and 
criminal law.262  

More than borrowing from the law substantively, the Abuse 
Standards borrow from the way the law is applied, providing examples and 
analogy to help moderators apply the rules. Analogical legal reasoning, or 
the idea that judges reach decisions by reasoning through analogy between 

                                                   
 

257 Under the Abuse Standards these include “race, ethnicity, national origin, followers of 
a religion, sex, gender identity, sexual orientation, disability and serious disease” Abuse 
Standards, supra note 252. 

258 An empty threat against a public figure like Paul McCartney is okay, but an empty 
threat against a head of state like Barack Obama, should be removed.  Any type of content 
about a law enforcement officer—empty threat, credible threat, negative reference, cyber 
bullying, attacks with hate symbols—was a violation under AS 6.2, as was any kind of attack 
based on being a victim of sexual assault. Abuse Standards, supra note 252. 

259 “For safety and legal reasons, we consider threats credible if they: 1.  Target heads of 
state or specific law enforcement officers. . . . 2.   Contain 3/4 details: time, place, method, 
specific target (not impossible to carry out) 3. Target people with a history of        
assassination attempt/s 4. Including non-governmental bounties (promising earthly and 
heavenly rewards for a target’s death)” Abuse Standards, supra note 252. 

260 Pub. L. 88-352, 78 Stat. 241 (1964) (outlawing discrimination based on race, color, 
religion, sex, or national origin).  

261 RESTATEMENT (SECOND) OF TORTS § 558; see also Gertz v. Robert Welch, Inc., 418 U.S. 
323, 351 (1974) (refusing to extend N.Y. Times v. Sullivan standard to private individuals).  

262 See e.g., Brett A. Sokolow, Daniel Kast, Timothy J. Dunn, The Intersection of Free 
Speech and Harassment Rules, 38 HUM. RIGHTS MAG. 4 (Fall 2011) 
http://www.americanbar.org/publications/human_rights_magazine_home/human_rights_
vol38_2011/fall2011/the_intersection_of_free_speech_and_harassment_rules.html. 



       DRAFT: 
       DO NOT  
DISTRIBUTE 

KLONICK – NEW GOVERNORS [October  2017] 

   
 
 

 

56 

cases, is a foundation of legal theory.263 Though the use of example and 
analogy plays a central role throughout the Abuse Standards, 264  the 
combination of legal rule and example in content moderation seems to 
contain elements of both rule-based legal reasoning and analogic legal 
reasoning. For example, after stating the rules for assessing credibility, the 
Abuse Standards give a series of examples of instances that establish 
credible or non-credible threats. “I’m going to stab (method) Lisa H. (target) 
at the frat party (place),” states the AS 6.2 demonstrating a type of credible 
threat that should be escalated. “I’m going to blow up the planet on new 
year’s eve this year,” is given as an example of a non-credible threat. Thus, 
content moderators are not expected to reason directly from prior content 
decisions as in common law—but the public policies, internal rules, 
examples, and analogies they are given in their rulebook are formulated and 
informed from past assessments. 

In many ways, platforms evolution from “gut check” standards to 
more specific rules, also tracks the evolution of the Supreme Court’s struggle 
to define obscenity. In Jacobellis v. State of Ohio,265Justice Stewart wrote 
that he could not “intelligibly” define what qualifies something as obscene, 
but famously remarked, “I know it when I see it.”266  Both Charlotte Willner 
at Facebook, and Nicole Wong, at Google, describe this intuitive ethos to 
removing material in the early days of the platforms’ content moderation 
policy. Eventually, Facebook and YouTube’s moderation standards moved 
from these standards to rules. Likewise, over a series of decisions the Court 
                                                   
 

263 See Edward Hirsch Levi, An Introduction to Legal Reasoning, 15 UNIV. CHI. L. REV. 
501 (1948); LLOYD L. WEINREB, LEGAL REASON: THE USE OF ANALOGY IN LEGAL ARGUMENT 
(2005). Yet among philosophers and legal theorists an important distinction can be made 
between “pure” analogical legal reasoning that looks exclusively to the similarities and 
differences between cases without use of legal rules, and rule-based legal reasoning, which 
deduces exclusively from rules without case comparison. See Cass Sunstein, On Analogical 
Reasoning, 106 HARV. L. REV. 741 (1993); LARRY ALEXANDER & EMILY SHERWIN, DEMYSTIFYING 
LEGAL REASONING (2008). As a point of evidence, the Abuse Standards do not clearly point 
towards a “pure” version of either of these reasoning approaches—and no reason is 
technically necessary, where unlike judges, moderators need only decide, not explain. 

264 This is especially true in the case of introducing new rules or policies to moderators. 
For example, AS 6.2 introduces a “fresh policy” on sexually explicit language and sexual 
solicitation, and lists thirteen examples of content that should be removed under the policy 
or kept up. In AS 6.1 an entire page is devoted to samples of pictures that fall in or out of the 
various bans on sex and nudity, cartoon bestiality, graphic violence, animal abuse, or 
Photoshopped images. Abuse Standards, supra note 252. 

265 378 U.S. 184 (1964). 

266 Id. at 197. 
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attempted to make the criteria for obscenity more specific – in Miller v. 
California,267 the Court issued a three-part test to evaluate whether state 
statutes designed to regulate obscene materials are sufficiently limited. 
None of the tests created by the Court, however, come close to the specificity 
in fact and exceptions used by platforms today. 

To summarize, knowledge on the training of content moderators and 
Abuse Standards 6.1 and 6.2 tell us much about how the rules are enforced 
in content moderation decisions. Content moderators act in a capacity very 
similar to that of a judge: (1) like judges, moderators are trained to exercise 
professional judgment concerning the application of a platform’s internal 
rules; and (2) in applying these rules, moderators are expected to use legal 
concepts like relevancy, reason through example and analogy, and apply 
multi-factor tests.  

4. Decisions, Escalations, and Appeals 
At Facebook, Tier 3 moderators have three decision-making options 

regarding content: they can “confirm” the content violates the Community 
Standards and remove it, “unconfirm” that the content violates Standards 
and leave it up, or escalate review of the content to a Tier 2 moderator or 
supervisor. The Abuse Standards describe certain types of content requiring 
mandatory escalations: Child nudity or pornography, promotion or 
encouragement of bestiality, credible threats, bullying, self-harm content, 
poaching of endangered animals, Holocaust denial, all attacks on Ataturk, 
maps of Kurdistan and Burning Turkish Flags.268 If a moderator has decided 
to ban content, a Facebook user’s content is taken down, and she is 
automatically signed off of Facebook. When the user next attempts to sign 
in, she will be given the following message: 

 
We removed the post below because it 
doesn’t follow the Facebook Community 
Standards. 

 
When she clicks Continue, the user is told: “Please Review the 

Community Standards: We created the Facebook Community Standards to 
help make Facebook a safe place for people to connect with the world 
around them. Please read the Facebook Community Standards to learn what 
kinds of posts are allowed on Facebook.” The user then clicks “Okay” and is 

                                                   
 

267 413 U.S. 15 (1973). 

268 Abuse Standards, supra note 252. 
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allowed to log back in. At Facebook, users who repeatedly have content 
removed are gradually escalated in punishment: 2 removed posts in a 
certain amount of time, for example, might mean your account is suspended 
for 24-hours. Further violations of community standards can result in total 
bans or deletion of an account. At YouTube, moderators had a slightly 
different set of options: “Approve,” lets a video remain; “Racy,” gave the 
video an 18+ year-old rating; “Reject” allows a video to be removed without 
penalizing the poster; while “Strike” would remove the video and issue a 
penalty to the poster’s account.269 

The ability of an individual user to appeal a decision on content 
takedown, account suspension, or account deletion varies widely between 
the three major platforms. Facebook only allows an appeal of the removal of 
a profile or page—not the removal of individual posts or content. To initiate 
an appeal process the user’s account must have been suspended.270 Appeals 
are reviewed by the Community Operations teams on a rolling basis and 
sent to special reviewers.271 In contrast, at YouTube, account suspensions, 
“strikes” on an account, and content removal are all appealable.272 Video 
strikes can be appealed only once, and if a decision on a strike is upheld, 
there is a 60-day moratorium on the appeal of any strikes. An appeal also 
lies if an account is terminated for repeated violations. At Twitter, any form 
of action related to the Rules can be appealed.273 Users follow instructions 
on the app itself or through an email sent to notify that content has been 
taken down. Twitter also includes an intermediary level of takedown called a 
“media filter” on content that might be potentially sensitive.274 Rather than 
totally remove the content, users must click through a warning in order to 
see the content. Appeals are handled by support teams and, when possible, 
will use specialized team members to review culturally specific content. 
Accounts are rarely disabled.275 

 
                                                   
 

269 Buni & Chemaly, supra note 12. 

270  How to Appeal, ONLINE CENSORSHIP.ORG. (accessed Mar. 1, 2017) 
https://onlinecensorship.org/resources/how-to-appeal 

271 JL Interview, supra note 224.  

272  How to Appeal, supra note 270. 

273 Id. 

274 Id. 

275 Id. 
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C. System Revision and the Pluralistic 
System of Influence 

The Abuse Standards do more than shed light on substantive rules 
on speech or the mechanisms behind the decision-making. They also 
demonstrate that the internal rules of content moderation are iteratively 
revised on an ongoing basis and much more frequently than the external 
public policy. This can be seen on the first page of Abuse Standards 6.1 titled 
“Major changes since A[buse] S[tandards] 6.0,” which contains a bulleted 
list of amendments and alterations to the previous set of rules. The bullet- 
pointed list is roughly divided by changes to policies in particular categories. 
“Added sexual language and solicitation policy,” states the first bullet. Half-
way down the page after “Sex & Nudity issues clarified,” is a bulleted section 
on “Graphic policies updated as follows.”276 In AS 6.2 there are fewer 
updates, summarized broadly under one bullet point, “Policy Changes”: 

 
§ Graphic Content with respect to animal 

insides 
§ Threshold and considerations for 

credible threats 
§ Caricatures of protected categories 
§ Depicting bodily fluids 
§ Screenshots or other content revealing 

personal information 
§ PKK versus Kurdistan flags 
§ Updated policy on photo-shopped 

images277 
 

The differences between these two versions demonstrate that 
internal policies and the rules that reflect them are constantly being 
updated. This is because they are attempting, in large part, to rapidly reflect 
the norms and expectations of their users.  

But how are platforms made aware of these “dramatically fast” 
changing global norms in order to be able to alter the rules? This section 
discusses four major ways platforms’ content moderation policy are subject 
                                                   
 

276 “No exceptions for news or awareness-related context for graphic image depiction; 
confirm all such content; Human/animal abuse subject to clear 
involvement/enjoyment/approval encouragement by the poster;Even fake/digital images of 
graphic content should be confirmed, but hand-drawn/cartoon/art images are ok” Abuse 
Standards 6.1, supra note 252. (emphasis in original) 

277 Abuse Standards 6.2, supra note 252. 
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to outside influence: (1) government request, (2) media coverage, (3) third-
party civil society groups, and (4) individual users use of the process 
through the moderation process.  

This is a type of pluralistic system.278 An ideal theory of pluralism 
consists of many diverse external factions of equal strength competing to 
influence a neutral government.279  In a perfect world, the competition 
between these minority factional interests serves to maintain equilibrium 
and representation of ideas in a democratic society.280 But in practice, 
pluralism can be far from ideal.281 This section discusses these interests and 
their potential democratic conflicts.   
 

1. Government requests282  
In describing the architecture of the Internet—or constitution—

Lessig described it as built by an “invisible hand, pushed by government and 
commerce.”283 Lessig does not describe these two forces as separate, but 

                                                   
 

278 See generally Freeman, supra note 15, at 559-60 describing a pluralistic system in 
administrative law and its democratic role (“In a pluralist ‘interest representation’ model of 
administrative law, administrative procedures and judicial review facilitate an essentially 
political decision-making process: They ensure that interest groups enjoy a forum in which to 
press their views and that agencies adequately consider these views when making policy 
choices.”); ROBERT A. DAHL, WHO GOVERNS? 197, 107-07 (1961); DAVID HELD, MODELS OF 
DEMOCRACY (2006). See also Jack Balkin, Free Speech in the Algorithmic Society: Big Data, 
Private Governance, and New School Speech Regulation, UC DAVIS L. REV (forthcoming 
2018). 

279 HELD, supra note 278, at 57-64. 

280 Freeman, supra note 15, at 560 (“Although conscious of capture, the theory envisions 
this pathology as limited to agencies, and as correctable, presumably by democratizing the 
agency decision-making process to include numerous interest groups. In this sense, interest 
representation reveals a lingering optimism about the democratic potential of pluralism, 
when properly structured.”); but see Richard B. Stewart, The Reformation of American 
Administrative Law, 88 HARV. L. REV. 1667, 1713 (1975) (discussing how some interests like 
those of a regulated party may be overrepresented to agency government).  

281 See Freeman, supra note 15 at 560, discussing the threat of capture to democratic 
ideals of pluralism. See also, David Thaw, Enlightened Regulatory Capture, 89 WASH. L. REV. 
331 (2014); Margo Kaminski, When the Default is No Penalty: Negotiating Privacy at the 
NTIA, 94 DENV. L. REV. (2016).  

282 For an excellent and more thorough discussion of the potential effects of government 
requests on online platforms on free speech see Llansó & Cant, supra note 133. 

283 LESSIG, supra note 20, at 4. 
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rather tandem in their effect. Thus far, this Article has principally focused 
on the commercial side of this dynamism, but platform architecture has also 
been informed by and subject to government interference. This can be 
through the more direct need to comply with local laws and jurisdictions, or 
by the more subtle influences of government lobbying and requests.  

The previous examples of the Thai king, Ataturk, and Innocence of 
Muslims284 illustrate how platforms have either conformed their policy, 
modified their policy, or rejected a policy change following government 
request. At YouTube, material would be removed within a country only if it 
violated the laws of that country—whether or not it was a violation was a 
determination made by YouTube’s own lawyers. If content was found in 
violation of a country’s laws, a new policy would be issued, and geo-blocks 
put in place to prevent access to that content within that country. Similar 
agreements were reached regarding depictions of Ataturk in Turkey. At 
Facebook, however, content is not geo-blocked, but removed globally if 
international compliance requires. Examples of this include PKK support or 
any content supporting Adullah Ocalan. Other types of content with specific 
geographic sensitivities like Holocaust denial, attacks on Ataturk, maps of 
Kurdistan and burning Turkish flags are required to be escalated.285  

Twitter maintains a policy that it will take down posts only on 
request and only if they violate the country’s laws. 286  This policy has 
occasionally been at odds with Twitter’s more unofficial tactic of vigorously 
and litigiously protecting free speech.287 Compromises have been reached, 
however, without sacrificing one for the other: In 2012, when India 
demanded Twitter remove a number of accounts that were fueling religious 
dissent, the company removed roughly half of the problematic accounts, but 
did so on the grounds that they violated Twitter’s own policies for 
impersonation.288 In other contexts, such as the requests for takedown in 
Egypt and the Arab world, particularly during periods of revolution, Twitter 
                                                   
 
 284 Part  I.1 and Part I.2 supra. Detailing how Wong established geo-blocking within 
Thailand for some types of content—determined by YouTube—that reflected the King; how 
Wong established geo-blocking within Turkey for some types of content—determined by 
YouTube—that disparaged Ataturk; how Facebook and YouTube refused requests of the 
government to remove Innocence of Muslims, and instead kept it up as permissive under 
their own moderation rules and standards. 

285 Abuse Standards, supra note 252. 

286 Sengupta, supra note 127. 

287 Id. 

288 Id.  
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has refused to capitulate to any government requests for takedown, and 
government has consequently blocked the platform.  

Recently, however, platforms have been criticized for increasingly 
acquiescing to government requests, especially in the distribution of user 
information to police. 289  Platforms have also begun cooperating more 
proactively in response to ISIS and ISIL’s increased use of social media to 
recruit members and encourage terrorism. Over the last few years, all three 
sites have agreed to general requests from the United States and the United 
Nations to remove content related to ISIS, ISIL or terrorism.290 As discussed 
briefly in Part II. B., Facebook now maintains a team that is focused on 
terrorist content and helps promote “counter speech” against such 
groups.291 The team actively polices terrorist pages and friend networks on 
the site. No posts from known terrorists are allowed on the site, even if the 
posts have nothing to do with terrorism. “If it’s the leader of Boko Haram 
and he wants to post pictures of his two-year-old and some kittens, that 
would not be allowed,” said Monika Bickert, Facebook’s head of global 
policy management. 292  As Facebook has become more adept at and 
committed to removing such terrorist content, that content has moved to 
less restrictive platforms like Twitter. In just a four-month period in 2014, 
ISIS supporters used an estimated 46,000 Twitter accounts, though not all 
were active simultaneously. 293  Following the dissemination pictures of 
American journalist James Foley’s beheading in 2015, the platform began 
taking a different approach.294 In early 2016, Twitter reported that it had 
suspended 125,000 accounts related to the Islamic state.295 
                                                   
 

289 See e.g. John Herrman, Here’s How Facebook Gives You Up To The Police, Buzzfeed 
(Apr. 6, 2012) https://www.buzzfeed.com/jwherrman/how-cops-see-your-facebook-account; 
Dia Kayyali & Dave Maass, Cops Need to Obey Facebook’s Rules, EFF: DEEPSLINK BLOG (Oct. 
24, 2014) https://www.eff.org/deeplinks/2014/10/cops-need-obey-facebooks-rules 

290 Andrews & Seetharaman, supra note 212. 

291 Id. 

292 Bickert & Stern Interview, supra note 219. 

293 Julia Greenberg, Why Facebook and Twitter Can’t Just Wipe Out ISIS Online, WIRED 
(Nov. 21, 2015), http://www.wired.com/2015/11/facebook-and-twitter-face-tough-choices-
as-isis-exploits-social-media/. 

294 J.M. Berger, The evolution of Terrorist Propaganda: The Paris Attack and Social 
Media, BROOKINGS INST.: TESTIMONY (Jan. 27, 2015), 
http://www.brookings.edu/research/testimony/2015/01/27-terrorist-propaganda-social-
media-berger. 

295 Andrews & Seetharaman, supra note 212. 
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2. Media coverage   

The media does not have a major role in changing platform policy 
per se, but when media coverage is coupled with either (1) the collective 
action of users or (2) a public figure, platforms have historically been 
responsive.  

An early high-profile example of media catalyzing collective action 
occurred around a clash between Facebook’s nudity policy and breast-
feeding photos posted by users. As early as 2008, Facebook received 
criticism for removing posts that depicted a woman breast-feeding. The 
specifics of what triggered removal changed over time.296 The changes came, 
in part, after a campaign in the media and in pages on Facebook itself staged 
at least, in part, by women who had their content removed.297 Similar results 
occurred after public outcry over Facebook’s Real Name Policy, 298  the 
removal of a gay kiss,299 censoring of an 1866 painting that depicted a nude 
woman,300 posting of a video of a beheading,301 and the takedown of photos 
depicting doll nipples.302 

                                                   
 

296 See Soraya Chemaly, #FreeTheNipple: Facebook Changes Breastfeeding Mothers 
Photo Policy, HUFF. POST (Aug. 9, 2014) http://www.huffingtonpost.com/soraya-
chemaly/freethenipple-facebook-changes_b_5473467.html. 

297 Id. 

298 See Amanda Holpuch, Facebook adjust controversial ‘real name’ policy in wake of 
criticism, THE GUARDIAN (Dec. 15, 2015) https://www.theguardian.com/us-
news/2015/dec/15/facebook-change-controversial-real-name-policy 

299 Amy Lee, Facebook Apologizes for Censoring Gay Kiss Photo, HUFF. POST (Apr. 19, 
2011) http://www.huffingtonpost.com/2011/04/19/facebook-gay-kiss_n_850941.html 

300 See Facebook account suspended over nude Courbet painting as profile picture, 
TELEGRAPH (Apr. 13, 2011) 
http://www.telegraph.co.uk/technology/facebook/8448274/Facebook-account-suspended-
over-nude-Courbet-painting-as-profile-picture.html 

301 Alexei Oreskovic, Facebook Removes Beheading Video, Updates Violent Images 
Standards, HUFF. POST (Oct. 22, 2013) 
http://www.huffingtonpost.com/2013/10/22/facebook-removes-
beheading_n_4145970.html 

302 Asher Moses, Facebook relents on doll nipples ban, SYD. MORNING HERALD (Jul. 12, 
2010) http://www.smh.com.au/technology/technology-news/facebook-relents-on-doll-
nipples-ban-20100712-106f6.html 



       DRAFT: 
       DO NOT  
DISTRIBUTE 

KLONICK – NEW GOVERNORS [October  2017] 

   
 
 

 

64 

The vulnerability of platforms to public collective action via the 
media is an important statement on its democratic legitimacy.303 The media 
can serve to lend “civility” to individual speech, and render it more capable 
of effecting change.304 Though, of course, Facebook, Twitter, and YouTube 
are not democratic institutions, they arise out of a democratic culture.  
Thus, users’ sense that these platforms respond to collective publicized 
complaints can impact their trust and use of the company. In a recent 
survey of Americans who received their news from social media, 87% used 
Facebook and trusted the platform more than YouTube and Twitter.305 
These numbers held even following reports that Facebook used politically 
biased algorithms to post news in its “Trending Topics.”306 While it is 
impossible to attribute Facebook’s high user base and trust entirely to its 
responsiveness to media outcry, the platform’s unique history of altering its 
policy in response to such complaints has likely fostered its user base. 

Though ideally democratic, the media can work within this pluralist 
system to disproportionately favor people with power307 over the individual 
users. A series of recent events demonstrate this concept. In September 
2016, a well-known Norwegian author, Tom Egeland, posted a famous and 
historical picture on his Facebook page. The photo of a nine-year old 
Vietnamese girl running naked following a napalm attack (“Napalm 
Girl”)was a graphic but important piece of photo journalism from the 

                                                   
 

303  Jürgen Habermas, Does Democracy Still Enjoy at Epistemic Dimension?,16 
COMMUNICATION THEORY 411,419 (2006). 

304 See Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 249 (1974)(describe how the 
press is  “enormously powerful and influential in its capacity to manipulate popular opinion 
and change the course of events”); Robert Post, Participatory Democracy As a Theory of 
Free Speech: A Reply, VA. L.R. 617, 624 (“Public opinion could not create democratic 
legitimacy if it were merely the voice of the loudest or the most violent. . . . Public opinion can 
therefore serve the cause of democratic legitimacy only if it is at least partially formed in 
compliance with the civility rules that constitute reason and debate.”). 

305 How people decide what news to trust on digital platforms and social media, AMER. 
PRESS INST. (Mar. 17, 20916) 
https://www.americanpressinstitute.org/publications/reports/survey-research/news-trust-
digital-social-media/ 

306 Russel Brandom, After Trending Topics scandal, users still mostly trust Facebook, 
THE VERGE (May 18, 2016) http://www.theverge.com/2016/5/18/11692882/facebook-public-
opinion-poll-trending-topics-bias-news 

 307 By this I mean power in every sense: power from money, political clout, media access, 
access to people that work at platforms, celebrity status, a substantial number of followers or 
friends, or as a verified user. 
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Vietnam War.308 It also violated the terms of service for Facebook.309  The 
photo was removed, and Egeland’s account was suspended. In reporting on 
the takedown, Espen Egil Hansen, the editor-in-chief and CEO of 
Aftenposten a Norwegian newspaper, also had the picture removed. 
Norwegian Prime Minister Erna Solberg also posted the image and had it 
removed. In response Hansen published a “letter” to Zuckerberg on 
Aftenposten’s front page. The letter called for Facebook to create a better 
system to prevent censorship. Hours later, Chief Operating Officer Sheryl 
Sandberg stated that the company had “made a mistake” and promised the 
rules would be re-written to allow for the photo.310  The responsiveness of 
Facebook would be more admirable if this was the first instance of the 
Napalm Girl photo ever being censored on the site. But instead, it was likely 
only one of thousands of times the photo had been removed.311 To the best of 
our knowledge, however, all prior instances had failed to happen to a 
famous author, political world leader, or the editor-in-chief of a 
newspaper—and thus, the content had never been reinstated.  

Sometimes the speech of powerful people is not just restored upon 
removal; it is kept up despite breaking the platform policies. In late October, 
a source at Facebook revealed that Mark Zuckerberg held a Town Hall with 
employees to discuss why many of Donald Trump’s more controversial 
statements had not been removed from the site even though they violated 
the hate speech policies of the company.312 “In the weeks ahead, we’re going 
to begin allowing more items that people find newsworthy, significant, or 
important to the public interest—even if they might otherwise violate our 
standards,” senior members of Facebook’s policy team wrote in a public 

                                                   
 

308  Kate Klonick, Facebook Under Pressure, SLATE (Sept. 12, 2016) 
http://www.slate.com/articles/technology/future_tense/2016/09/facebook_erred_by_taki
ng_down_the_napalm_girl_photo_what_happens_next.html 

309 The photo was likely removed because of the nudity, not because it was child 
pornography. See Kjetil Malkenes Hovland and Deepa Seetharaman, Facebook Backs Down 
on Censoring ‘Napalm Girl’ Photo, WALL. ST. J. (Sept. 9, 2016) 
http://www.wsj.com/articles/norway-accuses-facebook-of-censorship-over-deleted-photo-
of-napalm-girl-1473428032 

310 Claire Zillman, Sheryl Sandberg Apologizes for Facebook’s ‘Napalm Girl’ Incident, 
TIME (Sept. 13, 2106) http://time.com/4489370/sheryl-sandberg-napalm-girl-apology 

311 Online chat with DaveWillner (Sept. 10, 2016). 

312 Deepa Seetharaman, Facebook Employees Pushed to Remove Trump’s Posts as Hate 
Speech, WALL. ST. J. (Oct. 21, 2016) http://www.wsj.com/articles/facebook-employees-
pushed-to-remove-trump-posts-as-hate-speech-1477075392 
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post.313 Despite that, many employees continued to protest that Facebook 
was unequally and unfairly applying its terms of service and content 
moderation rules.  

3. Third-party influences  
For a number of years, platforms have worked with outside groups to 

discuss how best to construct content moderation policies. One of the first 
such meetings occurred in 2012, when the Anti-Defamation League (ADL) 
invited platforms to Stanford Law’s Center for Internet and Society to be 
part of a discussion about online hate speech.314 In April of that year roughly 
two-dozen attendees: ask.fm, Facebook, Google, Microsoft, Quizlet, 
Soundcloud, Twitter, Whisper, Yahoo and YouTube315 met to discuss the 
“challenge of enforcing []community guidelines for free speech” between 
platforms that have “very different ideas about what’s best for the Web.”316 
The best practices that came out of these meetings were issued at the 
conclusion of four total meetings of the Anti-Cyberhate Working Group and 
were published on ADL’s website in a new page called “Cyberhate Response: 
Best Practices for Responding to Cyberhate” in September 2014.317 The page 
“urge[d] members of the Internet Community, including providers, civil 
society, the legal community and academia, to express their support for this 
effort and to publicize their own independent efforts to counter 
cyberhate.”318 

Civil society and third-party groups had and continue to have an 
impact on the policies and practices of major social media platforms. Sit-
downs and conversations sponsored by groups like ADL have pushed the 
creation of industry best practices. Influence also occurs on a smaller scale. 

                                                   
 

313 Id. 

314Rosen, supra note 143. 

315 ADL.ORG, Cyberhate Reponse: Best Practices for Responding to Cyberhate, 
http://www.adl.org/combating-hate/cyber-safety/best-practices/ (last visited Aug. 15, 2016). 
Despite the anonymity, the make-up of the group can be estimated from those industry 
members that signed the best practices at the culmination of the workshops. 

316 Rosen, supra note 143. 

317Press Release, Anti-Defamation League, ADL Releases “Best Practices” for Challenging 
Cyberhate (Sept. 23, 2014) http://www.adl.org/press-center/press-releases/discrimination-
racism-bigotry/adl-releases-best-practices-challenging-cyberhate.html#.V0IVKpNrjOR 

318 Id. 
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“We have a relationship with them where if we flag something for them, they 
tend to know that it’s serious, that they should look sooner rather than 
later,” stated a member of one third-party anti-hate speech group speaking 
anonymously. But such a relationship isn’t exclusive to just organized 
advocates or established groups. Reporter and feminist, Soraya Chemaly 
recounts directly emailing Facebook Chief Operating Officer Sheryl 
Sandberg in 2012, regarding graphic Facebook pages about rape and battery 
of women. “She responded immediately,” says Chemaly, “and put us in 
touch with the head of global policy.”319 Facebook actively encourages this 
type of engagement with civil society groups, government officials, and 
reporters. “If there’s something that the media, or a government minister or 
another group sees that they’ve reported and we haven’t taken it down, we 
want to hear about it,” says Bickert. “We’ve been very proactive in engaging 
with civil society groups all over the world so that we can get a better 
understanding of the issues affecting them.”320 

In terms of impacting policy, the Anti-Cyberhate Working Group, 
which was formed in 2012, by the Inter-Parliamentary Task Force on 
Internet Hate and the group of industry leaders and stakeholders at 
Stanford, continues to have an ongoing impact. The group regularly meets 
to try to tailor platform guidelines to strike the correct balance between 
freedom of expression and user safety.321 Other groups, like the Electronic 
Frontier Foundation (EFF), have a slightly less amicable working 
relationship with these platforms, and exists as more of a watchdog than a 
policy collaborator. Launched in 2015, EFF’s site, onlinecensorship.org, 
works to document when user content is blocked or deleted by providing an 
online tool where users can report such awareness. “Onlinecensorship.org 
seeks to encourage companies to operate with greater transparency and 
accountability toward their users as they make decisions that regulate 
speech.” states the site’s About Page. “By collecting these reports, we’re 
[looking] to build an understanding of how the removal of content affects 
users’ lives. Often . . . the people that are censored are also those that are 
least likely to be heard. Our aim is to amplify those voices and help them to 

                                                   
 

319  Telephone Interview with Soraya Chemaly (May 28, 2016); Christopher Zara, 
Facebook Rape Campaign Ignites Twitter: Boycott Threats from #FBrape Get Advertisers’ 
Attention, INT’L BUSINESS TIMES (May 24, 2013) http://www.ibtimes.com/facebook-rape-
campaign-ignites-twitter-boycott-threats-fbrape-get-advertisers-1278999 

320 Bickert & Stern Interview, supra note 219. 

321 ABRAHAM H. FOXMAN & CHRISTOPHER WOLF, VIRAL HATE: CONTAINING ITS SPREAD ON THE 
INTERNET 120 (2013). 



       DRAFT: 
       DO NOT  
DISTRIBUTE 

KLONICK – NEW GOVERNORS [October  2017] 

   
 
 

 

68 

advocate for change.”322 The recent, largely opaque, cooperation between 
content platforms and government to moderate speech related to terrorism 
is also an issue of concern for EFF, which has urged such groups, “not to 
become agents of the government.”323 “I think we have to ask if that’s the 
appropriate response in a democracy,” says Jillian York, the director of 
EFF’s International Freedom of Expression. “While it’s true that companies 
legally can restrict speech as they see fit, it doesn’t mean that it’s good for 
society to have the companies that host most of our everyday speech taking 
on that kind of power.”324 

4. Change through process  
Beyond outside influences, much of the changes in moderation 

policy and guidelines come simply from the process of moderation. As new 
situations arise during moderation, platforms will both tweak current policy 
as well as develop new rules. “People will do everything on the Internet,” 
says Jud Hoffman. “Everyday you will encounter something new. . . the 
difficulty was making sure we were [reacting] fast enough to address the 
immediate situations that were causing us to consider [changing our 
approach], but also being thoughtful enough that we weren’t flip-flopping 
on that particular issue every week.”325 Once the team had come to a 
conclusion about the “trade-offs” for a new policy, the additions would be 
disseminated in the new guidelines, which were then distributed as updates 
to moderators.326 Many of these judgments continue to be difficult to make, 
as for example, Nicole Wong’s story of removal from YouTube of the beating 
of an Egyptian dissident. The video was restored once its political 
significance was understood. “You might see an image that at first blush 
appears disturbing, yet in many cases it is precisely that sort of power image 
that can raise consciousness and move people to take action and, therefore, 
we want to consider very, very seriously the possibility of leaving it up,” says 
Peter Stern, head of the Policy Risk Team at Facebook. “We want people to 
feel safe on Facebook, but that doesn’t always mean they’re going to feel 

                                                   
 

322  ONLINECENSORSHIP.ORG, What We Do: About Onlinecensorhship.org, 
https://onlinecensorship.org/about/what-we-do (last visited Aug. 15, 2016). 

323 Andrews & Seetharaman, supra note 212. 

324 Id. 

325 Hoffman Interview, supra note 122. 

326 Id.  
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comfortable, because they may be exposed to images that are provocative or 
even disturbing. We want to leave room for that role to be played as well.”327 

In recent years, Facebook’s approach to altering its policy has been 
less passive than simply waiting for new types of content to filter through 
the system. “We’re trying to look beyond individual incidents where we get 
criticism, to take a broader view of the fabric of our policies, and make sure 
that we have mitigated risks arising from our polices as much as we can,” 
says Stern. “This means looking at trends . . . at what people within the 
company are saying. . . be it reviewers or people who are dealing with 
government officials in other countries. We regularly take this information 
and process it and consider alterations in the policy.”328  

D. Within Categories of the First Amendment 
In light of this new information about how platforms work, how 

would the First Amendment categorize online content platforms: are they 
state actors under Marsh, broadcasters under Red Lion and Turner, or 
more like newspaper editors under Tornillo?  

Of these, only finding platforms to be state actors would confer a 
First Amendment obligation—a result that is both unlikely and normatively 
undesirable. In finding state action, the Court in Marsh was particularly 
concerned with who regulated the municipal powers, public services, and 
infrastructure of the company town–the “streets, [] sewers, []sewage 
disposal plant. . . police. . . sidewalks. . .postal service.”329  Subsequent 
Courts have concluded that these facts aim to decide whether “the private 
entity has exercised powers that are traditionally the exclusive prerogative 
of the state.”330 This section has detailed how platforms have developed a 
similar infrastructure to regulate users’ speech through detailed rules, active 
and passive moderation, trained human decision making, reasoning by 
analogy, and input from internal and external sources. Yet this similarity, 
                                                   
 

327 Bickert & Stern Interview, supra note 219. 

328 Id. 

329 326 U.S. 501, 325-26. (1945). 

330 This test is known as the exclusive public function test. If the private entity does not 
exercise such powers, we must consider whether “the private entity has acted with the help of 
or in concert with state officials.” McKeesport Hospital v. Accreditation Council for Graduate 
Medical Ed., 24 F.3d 519, 524 (3d Cir. 1994)). The final test is whether “[t]he State has so far 
insinuated itself into a position of interdependence with ... [the acting party] that it must be 
recognized as a joint participant in the challenged activity.”Krynicky v. University of 
Pittsburgh, 742 F.2d 94, 98 (3d Cir. 1984)). 
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while perhaps moving in a direction which might someday evoke Marsh, is 
not yet enough to turn online platforms to state actors under the state action 
doctrine.331 In part, this is because while platforms have an incredible 
governing system to moderate content and perform a vast number of other 
services which might someday be considered “municipal” they are far from 
“exclusive” in their control of these rights. 332 As the presence of three major 
sites for posting this content demonstrates, Facebook, YouTube, and Twitter 
do not have sole control over speech generally, only speech on their sites.333 

The Court’s recent ruling in Packingham, however, could signal a 
shift that might change this calculus. If the Court is concerned with 
questions of access in order to exercise Constitutionally protected rights, 
these sites’ abilities to remove speakers—and the lack of procedure or 
transparency in doing so—might be of central importance. Still, finding 
platforms to be state actors seems a long way off and would require a very 
expansive interpretation of Marsh’s current doctrine. But even should the 
facts necessary to achieve this interpretation come to pass, the normative 
implications of such a result are likely enough to make this result unlikely. 
Interpreting online platforms as state actors, and thereby obligating them to 
preserve the First Amendment rights of their users, would not only explicitly 
conflict with the purposes of § 230, it would likely create an Internet nobody 
wants. Platforms would no longer be able to remove obscene 0r violent 
content. All but the very basest speech would be explicitly allowed and 
protected—making current problems of online hate speech, bullying, and 
terrorism with which many activists and scholars are concerned 
unimaginably worse.334 This alone might be all that is needed to keep 
platforms from categorization as state actors.  

                                                   
 

331 See e.g. Cable Investments, Inc. v. Woolley, 867 F.2d 151, 162 (3d Cir. 1989) (noting 
that Marsh is “construed narrowly.”) 

332 For a list of the extensive role that social media and content providers play in users 
lives, see Brief of Petitioner-Appellant, Packingham v. No. Carolina, __ S. Ct. __ (2017) (No. 
15-1194) (arguing access to online speech is protected First Amendment Activity because 
users rely on the sites to exercise religion, contact government officials, receive public 
notices, assemble, express themselves through music and art, “and watch cat videos.”); Brief 
for Electronic Frontier Foundation, et al. as Amici Curia Supporting Appellant, Packingham 
v. No. Carolina, __ S. Ct. __ (2017) (No. 15-1194) (arguing that access to social networking 
services is “Indispensible for Full Participation in the Nation’s Communicative Life.”). 

333 Cyber Promotions, Inc. v. Am. Online, 948 F.Supp. 436,442 (E.D. Pa 1996). 

334 See Franks, supra note 86; Citron, supra note 85; Citron & Norton, supra note 87; 
Bazelon, supra note 88; Citron & Franks, supra note 89. This is of course conditioned on the 
continued legality of this type of content. 
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If not state actors, and in the event of regulation of these platforms, 
the question of defining these platforms under the First Amendment 
becomes more complicated. Considering online content providers as editors 
like those in Tornillo would grant them special First Amendment protection. 
While platforms omnipresent role seems to be moving them beyond the 
world of “editors,” Packingham’s new labeling of platforms as “forums” 
makes dismissing this categorization slightly more difficult. In Tornillo, the 
Court held that a newspaper was “more than a passive receptacle or conduit 
for news, comment, and advertising.  The choice of material to go into a 
newspaper, and the decisions made as to limitations on the size and content 
of the paper, and treatment of public issues and public officials—whether 
fair or unfair—constitute the exercise of editorial control and 
judgment.”335Thus, in order not to ‘dampen[] the vigor and limit[] the 
variety of public debate”336 the Court found the newspaper in Tornillo, to 
have rights equivalent to a speaker under the First Amendment. At first 
blush, this analogy seems appealing. As seen supra, like the Miami Herald, 
neither Facebook, YouTube, or Twitter are “passive” conduits for news, 
comments, and advertising. These platforms have intricate systems for 
controlling the content that is on their sites. Within the content that stays 
up—like a newspaper determining what space to allot certain issues—
platforms also have intricate algorithms to determine what material a user 
wants to see and what material should be minimized within a newsfeed, 
homepage, or stream.  But a central piece is missing in the comparison to an 
editorial desk: platforms do not actively solicit specific types of content, like 
an editorial desk might solicit reporting or journalistic coverage. Instead, 
users use the site to post or share content independently. Additionally 
platforms also play no significant role—yet337—in determining true or false 
content or fair or unfair coverage. As Willner summarized: “This works like 
a Toyota factory, not a newsroom.”338 Accordingly, while platforms might 
increasingly be compared to editors as their presence continues to expand in 
online discourse, they are still far from constituting editors under 
Tornillo.339  

                                                   
 

335 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 258 (1974). 

336 Id. at 257 citing New York Times Co. v. Sullivan,  376 U.S. 254, 279 (1964). 

337 See recent calls on platforms to ban “fake news” on their sites.  

338 Klonick, supra note 308. 

339  It is worth noting that Wong and others frequently referred to platforms as 
possessing their own First Amendment rights to create the type of platform they wanted. This 
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Perhaps the increasingly apt analogy—even though the Court in 
Reno explicitly excluded it—is to compare platforms to broadcasters, and 
then perhaps even public utilities or common carriers.340  In Reno, the Court 
explicitly differentiated the Internet from broadcast media because it lacks 
scarcity, invasiveness, and a history of government regulation.341 Excepting 
the lack of historical regulation around the Internet, much has changed 
online since 1998 in terms of Internet scarcity and invasiveness. In the years 
since Reno, the hold of certain platforms has arguably created scarcity—if 
not to speech generally, certainly to certain mediums of speech that these 
platforms provide. Certainly too, the Internet is now more invasive in 
everyday life than television—in fact, today, the Internet actively threatens 
to supplant television and broadcasting342 and the rise in smart phone and 
portable electronic technology makes the Internet and their platforms 
ubiquitous.  Perhaps most convincingly, in the underlying Red Lion 
decision, the Court argued that “without government control, the medium 
would be of little use because of the cacophony of competing voices, none of 
which could be clearly and predictably heard.”343  The recent scourge of 
online fake news, scamming, and spam makes this seemingly anachronistic 
concern newly relevant.  

As for public utilities or common carriers regulation, the argument 
has long been applied at the most basic level of the Internet to answer 
concerns over possible politicization of Internet service providers344 as they 
act as content neutral conduits for speech. But this argument fails for 
platforms, because they are inherently not neutral—indeed the very 
definition of “content moderation” belies the idea of content neutrality. 
Nevertheless, the “essential” nature of these private services to a public 
right—and the prominence of a few platforms which hold an increasingly 
powerful market share—evince concerns similar to those arguing for 
regulation of telephone or broadband services.   
                                                                                                                                  
 
argument stems from Tornillo, but it is more ambitious then any rights currently reflected in 
the doctrine. 

340 Kate Klonick, The Terrifying Power of Internet Censors, NY TIMES (Sept. 13, 2017) at 
A27. 

341 Reno v. ACLU, 521 U.S. 844 (1997). 

342  See e.g. Cutting the Cord, The Economist,(Jul. 16, 2016) 
https://www.economist.com/news/business/21702177-television-last-having-its-digital-
revolution-moment-cutting-cord 

343 Red Lion Broadcasting v. FCC, 395 U.S. 367, 376 (1969). 

344 JACK GOLDSMITH & TIM WU, supra note 83.   
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A few other analogies that implicate the First Amendment might also 
apply, but all fail to match the scope and scale of the speech happening on 
online platforms. Platforms’ evolution to a rule set to govern speech, is 
reminiscent of “speech codes” used by universities to constrain the speech 
rights of the student body. But private universities are not truly full-fledged 
forums—not in the way that California and New Jersey treat shopping 
malls,345and not in the way that platforms have become a forum for global 
public speech.346 Forums are incidental to the primary role of the university, 
which is as an educational institution.347 The same is true in examining the 
ability for homeowners’ associations or professional organizations to 
conscribe the speech of members or individuals.348The special purpose of 
universities, professional organizations, or homeowners’ associations—to 
confer knowledge, protect a professional identity, or create a distinct visual 
community—are distinct from the motives of online speech platforms. 
Moreover, the global scale and essential nature of private governance of 
online speech separates it in kind from the strictures governing individuals 
within these isolated organizations.  

The law reasons by analogy, yet none of these analogies to private 
moderation of the public right of speech seem to precisely meet the 
descriptive nature of what online platforms are, or the normative results of 
what we want them to be. The following section argues for a new kind of 
understanding: of seeing these platforms regulation of speech as 
governance.  

IV.  THE NEW GOVERNORS 
Thinking of online platforms from within the categories already 

established in First Amendment—as company towns, broadcasters, or 
editors—misses much of what is actually happening in these private spaces. 

                                                   
 

345 See e.g. Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980). 

346 Packingham v. North Carolina, 582 U.S. ____ (2017). 

347 For excellent discussions of the role of the university in free speech see ROBERT C. 
POST, DEMOCRACY, EXPERTISE, AND ACADEMIC FREEDOM: A FIRST AMENDMENT JURISPRUDENCE 
FOR THE MODERN STATE (2012); Robert Post, The Classic First Amendment Tradition Under 
Stress: Freedom of Speech and the University (September 28, 2017). Available at 
SSRN: https://ssrn.com/abstract=304443 and J. Peter Byrne, Academic Freedom: A 
‘Special Concern of the First Amendment’, 99 YALE L.J. 251 (1989). 

348  POST, supra note 347; Claudia E. Haupt, Professional Speech, 125 YALE L.J. 1238, 
1241-42 (2016). 
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Instead, analysis of online speech is best considered from the perspective of 
private governance and self-regulation.349  

Analyzing online platforms from the perspective of governance is 
both more descriptively accurate and normatively useful in addressing the 
infrastructure of this ever-evolving private space.  Platform governance does 
not fit neatly into any existing governance model, but does have features of 
existing governance models that support its categorization as governance. 
As Parts II and III demonstrated, platforms have a centralized body; an 
established set of law or rules; ex ante and ex post procedures for 
adjudication of content against rules; policies and rules are modified and 
updated through external input; platforms are economically subject to 
normative influence of citizen-users and are also collaborative with external 
networks like government and third-party groups; and democratic values 
and culture.f Another way to conceptualize the governance of online speech 
by platforms comes from administrative law, which has long discussed the 
motivations and systems created by private actors to self-regulate to reflect 
the norms of a community. 350  Perhaps most significantly, the idea of 
governance captures the power and scope these private platforms wield 
through their moderation systems and lends gravitas to their role in 
democratic culture.351 Changes in technology and the growth of the Internet 
have resulted in a “revolution in the infrastructure of free expression.”352 
The private platforms that created and control that infrastructure are the 
New Governors in the digital era. 

                                                   
 

349 See generally FRANK PASQUALE, BLACK BOX SOCIETY, Chap.3 &6 (2016) (arguing that 
terms of service or contracts are inappropriate or ineffective remedies in an essentially 
“feudal” sphere and arguing that platforms act as sovereigns over realms of life); Freeman, 
supra note 15 (describing the ability of private firms to self-regulate in areas of public 
interest with and without government influence); Micahel P. Vandenbergh, The Private Life 
of Public Law, 105 COLUM. L. REV. 2029 (2005) (discussing how private actors play an 
increasing role in the traditional government standard setting, implementation and 
enforcement functions through contracts and private agreements). On the role of voluntary 
self-regulation by private actors, see NEIL GUNNINGHAM & PETER GRABOSKY, SMART 
REGULATION: DESIGNING ENVIRONMENTAL POLICY 137 (1998) (analyzing shortcomings of self-
regulation, including lack of transparency and independent auditing, concern that 
performance is not being evaluated, and absence of real penalties for recalcitrants). 

350 See Freeman, supra note 15; Michael, supra note 15; Michael P. Vandenbergh, Order 
without Social Norms: How Personal Norm Activation Can Protect the Environment, 99 
N.W.U. L. REV. 1101 (2005). 

351 Balkin, supra note 11, at 2296. 

352 Id.  
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How does this new concept of private platform governors 
normatively fit in our hopes and fears for the Internet? For decades, legal 
scholars have moved between optimistic and pessimistic views of the future 
of online speech, and long debated how—or whether—to constrain it. 353 But 
the details of the private infrastructure of online speech were largely 
opaque. Does this now information and conception allay or augment 
scholarly concerns over the future of digital speech and democratic culture? 

The realities of these platforms both underscore and relieve some of 
these fears. For the optimists, interviews with the architects of these 
platform content moderation system show how the rules and procedures for 
moderating content were undergirded by American free speech norms and 
a democratic culture.354 This is also part of the corporate culture and sense 
of social responsibility. But perhaps more compellingly, platforms are 
economically responsive to the expectations and norms of their users. In 
order to achieve this, they have developed an intricate system to both take 
down content their users don’t want to see and keep up as much content as 
possible. To do this has also meant they have often pushed back against 
government request for take down. 355  Procedurally, platform content 
moderation systems have many similarities to a legal system. Finally, 
platforms have a diverse pluralistic group of forces that inform updates of 
the content moderation policy and procedures. 

Governance is not only the descriptively correct way to understand 
platform content moderation, it is rhetorically and normatively correct. 

                                                   
 

353 Lawrence Lessig was an early pessimist about the future of the Internet, seeing it as a 
potential means of regulation and control. He specifically worried about the domination of 
Internet by commercial forces, forces that could be manipulated and controlled by the state. 
LESSIG, supra note 20.  James Boyle, Jack Goldsmith, and Tim Wu had similar concerns 
about the state co-opting private online intermediaries for enforcement. Boyle, supra note 
83; JACK GOLDSMITH & TIM WU, supra note 83.  In contrast, Jack Balkin has largely been 
optimistic about the growth of the Internet, the growth of platforms, and the ability of these 
new speech infrastructures to enhance the “possibility of democratic culture.” See generally 
Balkin, supra note 11; Balkin, supra note 7. But recently he too has become concerned about 
the future of online speech and democracy, arguing that private platforms and government 
can together regulate online speech with less transparency, disruption, and obtrusion than 
ever before. Balkin, supra note 11, at 2342. In contrast, scholars like Danielle Citron, Helen 
Norton, and Mary Anne Franks have long argued for working with private platforms to 
change their policies. See Franks, supra note 86; Citron, supra note 85; Citron & Norton, 
supra note 87; Bazelon, supra note 88; Citron & Franks, supra note 89. 

 354 This is good news for the concerns of Lessig, Balkin, and Benkler. 

 355  If this trend continues it allays much of Balkin’s concern over collateral censorship in 
Old Speech/New Speech. Balkin, supra note 11. 
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Historically, speech regulation has been a dyadic model: a territorial 
government, with the all the power that that invokes, has the boot on the 
neck of individual speakers or publishers.356  The New Governors are part of 
a new model of free expression: a triadic model.357In this new model, online 
speech platforms sit between the State and speakers and publishers. They 
have the role of both empowering individual speakers and publishers (as 
well as arguably minimizing publishers’ necessity to speaking and 
amplification), and their transnational private infrastructure tempers the 
power of the State to censor. These New Governors have profoundly 
equalized access to speech publication, centralized de-centralized 
communities, opened vast new resources of communal knowledge, and 
created infinite ways to spread culture. Digital speech has created a global 
democratic culture,358 and the New Governors are the architects of the 
governance structure that runs it.  

The system that this companies have put in place to match the 
expectations of users and self-regulate, is impressively intricate and 
responsive. But as this system also presents some unquestionable 
downsides that grow increasingly apparent. These can be seen in two main 
concerns: (1) worries over loss of equal access and participation to speech on 
these platforms; and correspondingly (2) lack of direct platform 
accountability to its users.  

A. Equal Access 
There is very little transparency from these private platforms, 

making it hard to accurately assess the extent to which we should be 
concerned about speech regulation, censorship, and collateral censorship.359  
But separate from the question of secret government interference or 
collusion, private platforms are increasingly making choices their own 
choices around content moderation that give preferential treatment to some 
users over others. 360  The threat of special rules for public figures or 

                                                   
 

356 Balkin, supra note 278, at 4, 41 

357 Id. at 41-44. Balkin refers to this as a “pluralistic” model, and while perhaps more 
accurate for the world of Internet speech as a whole, for my focus here I prefer to use the 
term “triadic.” 

358 Balkin, supra note 278. 

 359 These are the concerns expressed by Balkin, Wu, Tushnet, and Lessig. Balkin, supra 
note 11; Wu, supra note 49; Tushnet, supra note 204, and LESSIG, supra note 20. 
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newsworthy events361 crystallizes the main value we need protected within 
this private governance structure in order to maintain a democratic culture: 
fair opportunity to participate. 

In some ways, an ideal solution would be for these platforms to put 
their intricate systems of self-regulation to work to solve this problem 
themselves without regulatory interference. But the lack of an appeals 
system for individual users, the open acknowledgment of different 
treatment and rule-sets for powerful users over others reveals that a fair 
opportunity to participate is not currently a prioritized part of platform 
moderation systems. In a limited sense, these problems are nothing new–
they are quite similar to the concerns to democracy posed by a mass media 
captured by a powerful, wealthy elite.362 Before the Internet, this concern 
was addressed by imposing government regulation on mass media 
companies to ensure free speech and a healthy democracy.363 But unlike 
mass media, which was always in the hands of an exclusive few, the Internet 
has been a force for free speech and democratic participation since its 
inception. 364  The Internet has also made speech less expensive, more 
accessible, more generative, more interactive than it has arguably ever been 
before. These aspects of online speech have led to the promotion and 
development of democratic culture, writes Balkin, “a form of social life in 
which unjust barriers of rank and privilege are dissolved, and in which 
ordinary people gain a greater say over the institutions and practices that 
shape their features. What makes a culture democratic, then, is not 
democratic governance, but democratic participation.”365    
 Equal access to platforms are thus both an effect of a self-regulated 
and open Internet, and the cause of it, making regulation of this issue 
particularly difficult and paradoxical. Legislating one user rule set for all, 
seems not only logistically problematic, it would likely reduce platforms 
                                                                                                                                  
 

360 In September, 2017, Twitter announced that it had a different content moderation 
rule set for removing President Donald Trump’s Tweets. In November 2016, Facebook 
similarly expressed it had a different set of rules for removing the speech of then-candidate 
Trump, than the site had for other users. 

361 It’s important to note that the use of “public figure” and “newsworthiness” here 
differs from its meaning in the sense of communications or privacy torts. 

362 Balkin, supra note 7, at 30. 

363 Id. at 31 

364 See LESSIG, supra note 20; Balkin, supra note 7, Benkler, supra note 81. 

365 Balkin, supra note 7, at 50-55. 
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incentives to moderate well. Such legislation, if feasible consitutionally 
would certainly run into many of the concerns raised by those who fear any 
regulation that might curb the robust power of § 230 immunity. This is why 
any proposed regulation—be it entirely new laws or modest changes to § 
230366–should look carefully at how and why the New Governors actually 
moderate speech. Such, if any, regulation should work with an 
understanding of the incricate self-regulatory structure already in place in 
order to be the most effective for users. 

B. Accountability 
Even without issues of equal access to participation, the central 

difficulty in simply allowing these systems to self-regulate in a way that 
takes into account the values and rights of their users, is that it leaves users 
essentially powerless. There is no longer any illusion about the scope and 
impact of private companies in online platforms and speech. 367  These 
platforms are beholden to their corporate values, the foundational norms of 
American free speech, and to creating a platform where users will want to 
engage. Only the last of these three motivations for moderating content 
gives the user any “power” and then only in an indirect and amorphous way.  

Moreover, while it initially seems like a positive source of 
accountability that these systems are democratically responsive to users 
norms, it also creates inherently undemocratic consequences. At first 
appears to be a positive attribute of the system: its ability to rapidly adapt its 
rules and code to reflect the norms and values of users. But that feature has 
two bugs: (1) in order to engage with the most users, a platform is dis-
incentivized to allow anti-normative content; or (2) to create perfect 
filtering to show only a user content that only meets her tastes. These 
problems are interchangeably known as the so-called echo-chamber effect, 
which is an “antidemocratic potential of cyberspace” in which people are 
shown things with which they already associate and agree leading to non-
deliberative polarization. “It has never been our ideal–constitutionally at 
least—for democracy to be a perfect reflection of the present temperature of 
the people.” 368  Whether through algorithmic filtering or new content rules, 
as platforms regress to the normative mean, users will not only be exposed 
                                                   
 

366 See e.g. Danielle Keats Citron & Benjamin Wittes, The Internet Will Not Break: 
Denying Bad Samaritans Section 230 Immunity, FORD. L.R. (forthcoming 2018) (proposing 
limited and narrow revisions to Section 230 in order to “not break” the Internet). 

 367 This was a central concern of Lessig, that the Internet would be captured by large 
corporations. 

 368 LESSIG, supra note 20 at 331.  
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to less diverse content, but they will also be less able to post anti-normative 
content as external and internal content moderation policies standardize 
across platforms. 

Since the 2016 American Presidential election, the lack of 
accountability of these sites to their users or the government in policing fake 
news369, commercial speech370, or political speech371 has come to the fore of 
public consciousness. In statements directly following the election of Donald 
Trump as United States Presidential election, Mark Zuckerberg 
emphatically denied the role of fake news in the result372, but due to many of 
the factors discussed here—media pressure, corporate responsibility, and 
user expectations—Facebook was forced to start tackling the issue.373Yet the 
power of these new threats to “spread[] so quickly and persuade[] so 
effectively” might make these indirect systems of accountability 

                                                   
 

369 Fake News comes in many forms and has notoriously been difficult to define. Claire 
Wardle, Fake News. It’s Complicated, FIRST DRAFT (Feb. 16, 2017), http://medium.com/1st-
draft/fake-news-its-complicated-d0f773766c79 [http://perma.cc/EJ9Y-EP6V]. 

370 Most notably, in late 2017 it was revealed that a hundreds of thousands of dollars in 
ads on Facebook placed during the election had actually come from Russia-linked groups. 
See Carol D. Leonning, Tom Hamburger, & Rosalind Helderman, Russian firm tied to pro-
Kremlin propaganda advertised on Facebook during election, WASH. POST, (Sept. 6, 2017), 
https://www.washingtonpost.com/politics/facebook-says-it-sold-political-ads-to-russian-
company-during-2016-election/2017/09/06/32f01fd2-931e-11e7-89fa-
bb822a46da5b_story.html?utm_term=.9ead168500fa; Mike Isaac & Scott Shane, 
Facebook’s Russia-Linked Ads Came in Many Disguises, NY TIMES (Oct. 2, 2017) 
https://www.nytimes.com/2017/10/02/technology/facebook-russia-ads-.html 

371  Following the Russia-linked ads, many platforms have been moving to police more 
heavily in all ad content inciting important issues of political speech. See e.g. Erik Schelzig, 
Twitter shuts down Blackburn campaign announcement video, AP (Oct. 9, 2017), 
https://apnews.com/0d8828bd7d204b40af61172628d0a7f6 (In which Twitter blocks an ad 
by Republican Rep. Marsha Blackburn, who is running for the seat being opened by the 
retirement of Tennessee Sen. Bob Corker, in which she boasts that she “stopped the sale of 
baby body parts.” A Twitter representative stated that the ad was “deemed an inflammatory 
statement that is likely to evoke a strong negative reaction.”) 

372 See e.g. Olivia Solon, Facebook's fake news: Mark Zuckerberg rejects 'crazy idea' 
that it swayed voters , GUARDIAN (Nov. 10, 2016) 
https://www.theguardian.com/technology/2016/nov/10/facebook-fake-news-us-election-
mark-zuckerberg-donald-trump 

373 JEN WEEDON ET AL., INFORMATION OPERATIONS AND FACEBOOK (2017). See  also, Carla 
Herreria, Mark Zuckerberg: ‘I Regret’ Rejecting Idea That Facebook Fake News Altered 
Election, HUFF. PO. (Sept. 27. 2017) https://www.huffingtonpost.com/entry/mark-
zuckerberg-regrets-fake-news-facebook_us_59cc2039e4b05063fe0eed9d 
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unexpectedly slow for dealing with such emerging threats and issues.374 It 
also makes clear that some insertion of traditional government agency 
functions—such as regulation of commercial speech—when matched with an 
accurate understanding of how these platforms currently moderation 
content, could provide a potential answer to such issues of accountability.375  

The lack of accountability is also troubling in that it lays bare our 
dependence on these private platforms to exercise our public right. Besides 
exit or leveraging of government, media or third party lobbying groups, 
users are simply dependent on the whims of these corporations. While 
platform are arguably also susceptible to the whims of their users, this is 
entirely indirect – though advertising views, not any kind of direct market 
empowerment. One regulatory possibility might be a type of shareholder 
model—but this fails not only because Mark Zuckerberg owns controlling 
shares of Facebook, but also because shareholder values of maximizing 
company profits are perhaps not well matched with user concerns over 
equal access and democratic accountability.  One potential non-regulatory 
solution to this problem, would be for these corporations to register as 
Public Benefit Corporations, which allows public benefit to be a charter 
purpose in addition to the traditional maximizing profit goal.376 

Another avenue would be for platforms to voluntarily take up a 
commitment to a notion of “technological due process.”377 In this ground-
breaking model for best practices in agency use of technology, Citron 
advocates for a model that understands the trade-offs of “automation versus 
human discretion,” protects individual’s rights to notice and hearings, and 
gives transparency to rule-making and adjudication.378Of course, these 
                                                   
 

374 Nabiha Syed, Real Talk About Fake News: Towards a Better Theory for Platform 
Governance, YALE L.J. F. (Oct. 9, 2017), https://www.yalelawjournal.org/forum/real-talk-
about-fake-news.  

375   So far private non-governmental groups have focused on this. For example, 
ProPublica has launched a browser attachment to help monitor political ads on online 
platforms. See  Julia Angwin & Jeff Larson, Help Us Monitor Political Ads Online, 
PROPUBLICA, (Sept. 7, 2017) https://www.propublica.org/article/help-us-monitor-political-
ads-online. For an excellent and complete discussion of how potential regulation or change 
should take into account the realities of platforms and moderation see Syed, supra note 374. 

376 Kickstarter did this in 2014 in order to make its terms, service and site more 
transparent, easy to understand and easy to access. See Yancey Strickler, Perry Chen and 
Charles Adler, Kickstarter is now a Benefic Corporation, Sept. 21, 2015, available at 
https://www.kickstarter.com/blog/kickstarter-is-now-a-benefit-corporation; see generally 
David Hoffman, Relational Contracts of Adhesion, U. CHI. L. REV. (forthcoming 2018). 

377 Danielle Citron Keats, Technological Due Process, 85 UNIV. WASH. L.R. 1249 (2007). 

378 Id. 
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private platforms have little motivation to surrender power as in a Public 
Benefit Corporation, or to adopt the rules and transparency ideas of Citron’s 
technological due process requirements—but they might if they fear the 
alternative would result in more restrictive regulation.379  Should these 
platforms come under agency regulation, however, the concerns detailed by 
Citron’s notion of Technological Due Process combined with an accurate 
understanding of how such companies self-regulate will be essential to 
crafting responsive and accurate oversight. 

CONCLUSION 
As the Live Facebook video of Philando Castile’s death demonstrates, 

content published on platforms implicate social policy, law, culture, and the 
world.380 Yet, despite the essential nature of these platforms to modern free 
speech and democratic culture, very little is known about how or why the 
platforms curate user content. This Article set out to answer these 
questions. It began with an overview of the legal framework behind private 
platforms’ broad immunity to moderate content. This comes from § 230 
whose purpose was both to encourage platforms to be “Good Samaritans” 
and take an active role in removing offensive content, and to avoid free 
speech problems of collateral censorship and to protect users rights. With 
this background, it explored why platforms moderate despite the broad 
immunity of § 230. Through interviews with former platform architects and 
archived materials, this Article argued that platforms moderate content 
because of a foundation in American free speech norms, corporate 
responsibility, and at the core, the economic necessity of creating an 
environment that reflects the expectations of its users.   

Beyond § 230, courts have also struggled with how to conceptualize 
online platforms within First Amendment doctrine: as company towns, as 
broadcasters, or as editors. This Article has argued that the answer to how 
best to conceptualize platform lies outside current categories in First 
Amendment doctrine. Through internal documents, archived materials, 

                                                   
 

379  The window for using governmental threat to produce a voluntary result might be 
closing—as the scope and power of these companies makes them increasingly difficult to 
regulate. See for example Google’s lengthy and robust attempts to push back at the European 
Court of Justice judgment mandating the Right to Be Forgotten. See e.g. epic.org, The Right 
to Be Forgotten (Google v. Spain), https://epic.org/privacy/right-to-be-forgotten/. 

380  While Castile’s live-streamed death crystallized the conversation around police 
brutality and racism in America, it’s necessary to note that the officer who shot him was 
ultimately acquitted. See Mitch Smith, Minnesota Officer Acquitted in Killing of Philando 
Castile, NY TIMES (June 15, 2017), https://www.nytimes.com/2017/06/16/us/police-
shooting-trial-philando-castile.html?mcubz=1&_r=0 
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interviews with platform executives, and conversations with content 
moderators, this Article shows that platforms have developed a system of 
governance, with a detailed list of rules, trained human decision-making to 
apply those rules, and reliance on a system of external influence to update 
and amend those rules. Platforms are the New Governors of online speech. 
These New Governors are private self-regulating entities that are 
economically and normatively motivated to reflect the democratic culture 
and free speech expectations of its users. But these incentives might no 
longer be enough. 

The impact of the video of Philando Castile, the public outcry over 
Napalm Girl, the alarm expressed at the Zuckerberg Town Hall, the separate 
Twitter rules for Trump all reflect a central concern: a need for equal access 
to participation and more direct platform accountability to users. These 
New Governors play an essential new role in freedom of expression. The 
platforms are the products of a self-regulated and open Internet, but they 
are only as democratic as the democratic culture and democratic 
particpation reflected in them. Any proposed regulation—be it entirely new 
laws or modest changes to § 230–should look carefully at how and why the 
New Governors actually moderate speech. Such, if any, regulation should 
work with an understanding of the incricate self-regulatory structure 
already in place in order to be the most effective for users and preserve the 
democratizing power of online platforms. 
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Real Talk About Fake News: Towards a Better Theory 
for Platform Governance  
Nabiha Syed 

Following the 2016 U.S. presidential election, “fake news” has dominated 
popular dialogue and is increasingly perceived as a unique threat to an in-
formed democracy. Despite the common use of the term, it eludes common 
definition.1 One frequent refrain is that fake news—construed as propaganda, 
misinformation, or conspiracy theories—has always existed,2 and therefore re-
quires no new consideration. In some ways this is true: tabloids have long 
hawked alien baby photos and Elvis sightings. When we agonize over the fake 
news phenomenon, though, we are not talking about these kinds of fabricated 
stories. 

Instead, what we are really focusing on is why we have been suddenly inun-
dated by false information—purposefully deployed—that spreads so quickly 
and persuades so effectively. This is a different conception of fake news, and it 
presents a question about how information operates at scale in the internet era. 
And yet, too o�en we analyze the problem of fake news by focusing on indi-
 

1. Claire Wardle, Fake News. It’s Complicated, FIRST DRAFT (Feb. 16, 2017), http://medium.com
/1st-dra�/fake-news-its-complicated-d0f773766c79 [http://perma.cc/EJ9Y-EP6V]. 

2. See, e.g., Luciano Floridi, Fake News and a 400-Year-Old Problem: We Need to Resolve the ‘Post-
Truth’ Crisis, GUARDIAN (Nov. 29, 2016, 12:42 AM), http://www.theguardian.com
/technology/2016/nov/29/fake-news-echo-chamber-ethics-infosphere-internet-digital 
[http://perma.cc/X74P-7GUZ]; Arianna Huffington & Ari Emanuel, Fake News: A New 
Name for an Old Problem, HUFFINGTON POST (Dec. 21, 2016, 2:03 PM), http://www
.huffingtonpost.com/entry/fake-news-a-new-name-for-an-old-problem_us_585acd94e4b0e
b586484eab2 [http://perma.cc/EH3Y-DBFA]; Christopher Woolf, Back in the 1890s, Fake 
News Helped Start a War, PRI (Dec. 8, 2016), http://www.pri.org/stories/2016-12-08/long 
-and-tawdry-history-yellow-journalism-america [http://perma.cc/QZ63-7B3H]. 
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vidual instances,3 not systemic features of the information economy. We com-
pound the problem by telling ourselves idealistic, unrealistic stories about how 
truth emerges from online discussion. This theoretical incoherence tracks tradi-
tional First Amendment theories, but leaves both users and social media plat-
forms ill-equipped to deal with rapidly evolving problems like fake news. 

This rupture gives us an excellent opportunity to reexamine whether exist-
ing First Amendment theories adequately explain the digital public sphere. 
This Essay proceeds in three Parts: Part I briefly outlines how social media 
platforms have relied piecemeal on three discrete theories justifying the First 
Amendment—the marketplace of ideas, autonomy and liberty, and collectivist 
views—and why that reliance leaves platforms ill-equipped to tackle a problem 
like fake news. Part II then takes a descriptive look at several features that bet-
ter describe the system of speech online, and how the manipulation of each fea-
ture affects the problem of misinformation. Finally, Part III concludes with the 
recommendation that we must build a realistic theory—based on observations 
as well as interdisciplinary insights—to explain the governance of private com-
panies who maintain our public sphere in the internet era. 

i .  moving beyond the marketplace 

As a doctrinal matter, the First Amendment restricts government censor-
ship, but as a social matter, it signifies even more.4 As colloquially invoked, the 
“First Amendment” channels a set of commonly held values that are founda-
tional to our social practices around free speech. When, for example, individu-
als incorrectly identify criticism as “violating First Amendment rights,” they ac-
tually seek to articulate a set of values crucial to the public sphere, including the 
ability to express and share views in society.5 The First Amendment shapes 
how we imagine desirable and undesirable speech. So conceived, it becomes 
clear that our courts are not the only place where the First Amendment comes 
to life. 

 

3. See, e.g., James Alefantis, What Happened When ‘Pizzagate’ Came to My Restaurant, WASH. 
POST (Apr. 20, 2017), http://www.washingtonpost.com/opinions/pizzagate-taught-us-the 
-value-of-community/2017/04/19/92cae67c-23b0-11e7-bb9d-8cd6118e1409_story.html 
[http://perma.cc/65R7-5R8F] (discussing the ‘Pizzagate’ hoax). 

4. See generally Jack M. Balkin, The First Amendment is an Information Policy, 41 HOFSTRA L. 
REV. 1 (2012) (analyzing the connection between the First Amendment as a governmental 
constraint and as posing requirements on an infrastructure of free expression). 

5. Cf. Jack M. Balkin, Commentary, Digital Speech and Democratic Culture: A Theory of Freedom 
of Expression for the Information Society, 79 N.Y.U. L. REV. 1, 26-28 (2004) (arguing that 
“[f]reedom of speech is becoming a generalized right against economic regulation of the in-
formation industries”). 
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One implication of this understanding is that First Amendment theory 
casts a long shadow, which even private communications platforms6—like Fa-
cebook, Twitter, and YouTube—cannot escape. Internet law scholar Kate 
Klonick de�ly illustrates how these three private platforms should be under-
stood as self-regulating private entities, governing speech through content 
moderation policies: 

A common theme exists in all three of these platforms’ histories: Amer-
ican lawyers trained and acculturated in First Amendment law oversaw 
the development of company content moderation policy. Though they 
might not have ‘directly imported First Amendment doctrine,’ the nor-
mative background in free speech had a direct impact on how they 
structured their policies.7 

But First Amendment thinking comes in several flavors. Which of these visions 
of the First Amendment have platforms embraced? 

A. Existing First Amendment Theories 

Three First Amendment theories predominate: the marketplace of ideas, 
autonomy, and collectivist theories. However, as this Section demonstrates, 
none of these fully captures online speech. 

One option is the talismanic “marketplace of ideas.” Recognized as the 
“theory of our Constitution,” the marketplace metaphor imagines that robust 
engagement with a panoply of ideas yields the discovery of truth—

 

6. Since they do not implicate government action, private communications platforms like Fa-
cebook, Twitter, Reddit, and YouTube are not as clearly bound by First Amendment doc-
trine as their predecessors might have been. To the contrary, these platforms enjoy broad 
immunity from liability based on the user-generated messages, photographs, and videos 
that populate their pages: Section 230 of the Communications Decency Act has long given 
them wide berth to construct their platforms as they please. 47 U.S.C. § 230 (2012). The 
purpose of this grant of immunity was both to encourage platforms to be “Good Samari-
tans” and take an active role in removing offensive content, but also to avoid free speech 
problems of collateral censorship. See Zeran v. Am. Online, Inc. 129 F.3d 327, 330-31 (4th Cir. 
1997) (discussing the purposes of intermediary immunity in Section 230 as not only to in-
centivize platforms to remove indecent content, but also to protect the free speech of plat-
form users). 

7. Kate Klonick, The New Governors: The People, Rules, and Processes Governing Online Speech, 
131 HARV. L. REV. (forthcoming 2017) (manuscript at 26), http://ssrn.com/abstract=
2937985 [http://perma.cc/3L5D-96XQ]. 
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eventually.8 ”More speech” should be the corrective to bad speech like false-
hoods.9 This vision predictably tilts away from regulation, on the logic that in-
tervention would harm the marketplace’s natural and dynamic progression.10 
That progression involves ideas ‘competing’ in the marketplace, a conception 
with two fundamental shortcomings, each relevant in an era of too much avail-
able information: What happens when individuals do not interact with contra-
ry ideas because they are easy to avoid? And what happens when ideas are not 
heard at all because there are too many? 

The marketplace also does not neatly address questions of power, newly 
relevant in the internet era. The marketplace metaphor sprang forth at a time 
when the power to reach the general population through “more speech” was 
confined to a fairly homogenous, powerful few. Individuals may have had their 
own fiefdoms of information—a pulpit, a pamphlet—but communicating to 
the masses was unattainable to most. Accordingly, the marketplace never need-
ed to address power differentials when only the powerful had the technology to 
speak at scale. The internet, and particularly social media platforms, have radi-
cally improved the capabilities of many to speak, but the marketplace theory 
has not adjusted. For example, how might the marketplace theory address 
powerful speakers who drown out other voices, like Saudi Arabian “cyber 
troops” who flood Twitter posts critical of the regime with unrelated content 

 

8. Justice Oliver Wendell Holmes first infused this view of free speech into Supreme Court ju-
risprudence: 

[W]hen men have realized that time has upset many fighting faiths, they may 
come to believe even more than they believe the foundations of their own conduct 
that the ultimate good desired is better reached by free trade in ideas—that the 
best test of truth is the power of the thought to get itself accepted in the competi-
tion of the market . . . . 

  Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); see also United 
States v. Alvarez, 567 U.S. 709, 728 (2012) (plurality opinion) (describing Justice Holmes’ 
quotation from Abrams v. United States as “the theory of our Constitution,” and concluding 
that our “[s]ociety has the right and civic duty to engage in open, dynamic, rational dis-
course”); Citizens Against Rent Control v. City of Berkeley, 454 U.S. 290, 295 (1981) (“The 
Court has long viewed the First Amendment as protecting a marketplace for the clash of 
different views and conflicting ideas. That concept has been stated and restated almost since 
the Constitution was dra�ed.”); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (“It 
is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in 
which truth will ultimately prevail . . . .”). 

9. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring) (“[T]he remedy to 
be applied is more speech, not enforced silence. Only an emergency can justify repression.”). 

10. See Davis v. FEC, 554 U.S. 724, 755-56 (2008) (Stevens, J., concurring and dissenting in part) 
(“It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas 
in which truth will ultimately prevail.” (quoting Red Lion, 395 U.S. at 390). 
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and hashtags to obscure the offending post?11 As adopted by the platforms, the 
marketplace theory offers no answer. Put differently, the marketplace-as-
platform theory only erects a building; there are no rules for how to behave 
once inside. This theory yields little helpful insight for a problem like fake 
news or other undesirable speech. 

A second, related vision explains First Amendment values through the lens 
of individual liberty.12 What counts here is only the “fundamental rule” that “a 
speaker has the autonomy to choose the content of his own message” because 
speech is a necessary exercise of personal agency.13 All that matters is that one 
can express herself. Naturally, this theory also creates a strong presumption 
against centralized interference with speech.14 While certainly enticing—and 
conveniently neutral for social media platforms interested in building a large 
user base—this theory is piecemeal. Focusing only on the self-expressive rights 
of the singular speaker offers no consideration of whether that speech is actual-
ly heard. It posits no process through which truth emerges from cacophony. In 
fact, it is not clear that fake news, as an articulation of one’s self-expression, 
would even register as a problem under this theory. 

 

11. Brian Whitaker, How Twitter Robots Spam Critics of Saudi Arabia, AL-BAB (July 28, 2016), 
http://al-bab.com/blog/2016/07/how-twitter-robots-spam-critics-saudi-arabia [http://
perma.cc/5NW7-TRRD]; see also Samantha Bradshaw & Philip N. Howard, Troops, Trolls 
and Troublemakers: A Global Inventory of Organized Social Media Manipulation (Computation-
al Propaganda Research Project, Working Paper No. 2017.12, 2017), http://comprop.oii.ox.ac
.uk/wp-content/uploads/sites/89/2017/07/Troops-Trolls-and-Troublemakers.pdf [http://
perma.cc/KV48-B2Z4] (discussing how government, military or political party teams, 
“cyber troops,” manipulate public opinion over social media). 

12. See, e.g., C. Edwin Baker, Autonomy and Free Speech, 27 CONST. COMMENT 251, 259 (2011) 
(asserting that the “most appealing” theory of the First Amendment regards “the constitu-
tional status of free speech as required respect for a person’s autonomy in her speech choic-
es”). But see Owen M. Fiss, Why the State?, 100 HARV. L. REV. 781, 785 (1987) (arguing that 
the First Amendment protects autonomy as a means of encouraging public debate, rather 
than as an end in itself). 

13. Hurley v. Irish-American Gay, Lesbian, and Bisexual Group, 515 U.S. 557, 573 (1995). In con-
trast, the First Amendment provides minimal protection for the autonomy interests of a 
speaker who is engaged in commercial speech. Such speakers do not engage in a form of 
self-expression when they provide the public with information about their products and 
services. See C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L. 
REV. 964, 996 (1978); Martin H. Redish, The Value of Free Speech, 130 U. PA. L. REV. 591, 593 
(1982); David A. J. Richards, Free Speech and Obscenity Law: Toward a Moral Theory of the 
First Amendment, 123 U. PA. L. REV. 45, 62 (1974). 

14. See Fiss, supra note 12, at 785. 
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Third, and far less fashionable, is the idea that the First Amendment exists 
to promote a system of political engagement.15 This “collectivist,” or republi-
can, vision of the First Amendment considers more fully the rights of citizens 
to receive information as well as the rights of speakers to express themselves. 
Practically and historically, this has meant a focus on improving democratic de-
liberation: for example, requiring that broadcasters present controversial issues 
of public importance in a balanced way, or targeting media oligopolies that 
could bias the populace. This theory devotes proactive attention to the full sys-
tem of speech.16 

The republican theory, which accounts for both listeners and speakers, 
offers an appealingly complete approach. The decreased costs of creating, shar-
ing, and broadcasting information online means that everyone can be both a 
listener and a speaker, o�en simultaneously, and so a system-oriented focus 
seems appropriate. But the collectivist vision, like the marketplace and auton-
omy approaches, is still cramped in its own way. The internet—replete with 
scatological jokes and Prince cover songs—involves much more than political 
deliberation.17 And so any theory of speech that focuses only on political out-
comes will fail because it cannot fully capture what actually happens on the in-
ternet. 

B. Which First Amendment Vision Best Explains Online Speech? 

Online speech platforms—bound by neither doctrine nor by any underlying 
theories—have, in practice, fused all three of these visions together. 

At their inception, many platforms echoed a libertarian, content-neutral 
ethos in keeping with the marketplace and autonomy theories. For example, 
Twitter long ago declared itself to be the “free speech wing of the free speech 
party,” straying away from policing user content except in limited and extreme 

 

15. See, e.g., Robert Post, Reconciling Theory and Doctrine in First Amendment Jurisprudence, 88 

CALIF. L. REV. 2353, 2362 (2000) (stating that “[t]he democratic theory of the First Amend-
ment . . . protects speech insofar as it is required by the practice of self-government”). 

16. In Red Lion Broadcasting Co. v. Federal Communications Commission, 395 U.S. 367 (1969), a 
rare court-endorsed example of this thinking, the Supreme Court upheld rules requiring 
that the public receive fair coverage of public importance from television broadcasters. See 
Owen M. Fiss, Free Speech and Social Structure, 71 IOWA L. REV. 1405, 1409-10 (1986); Fiss, 
supra note 12, at 782; see also Robert Post, The Constitutional Status of Commercial Speech, 48 

UCLA L. REV. 1, 7 (2000) (providing background on the public discourse theory). 

17. Balkin, supra note 5, at 34 (“The populist nature of freedom of speech, its creativity, its inter-
activity, its importance for community and self-formation, all suggest that a theory of free-
dom of speech centered around government and democratic deliberation about public issues 
is far too limited.”). 
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circumstances.18 Reddit similarly positions itself as a “free speech site with very 
few exceptions,” allowing communities to determine their own approaches to 
offensive content.19 Mark Zuckerberg’s argument that “Facebook is in the busi-
ness of letting people share stuff they are interested in” presents an autonomy 
argument if ever there were one.20 In the wake of the 2015 Charlie Hebdo at-
tacks in Paris, Zuckerberg specifically vowed not to bow to demands to censor 
Facebook, 21 and then did so again in 2016, when he explained to American 
conservative leaders that the Facebook platform was “a platform for all ide-
as.”22 Taken at face value, platforms offer little recourse in response to undesir-
able speech like hate speech or fake news. 

Platforms have also, however, long invoked the language of engagement, 
albeit not political engagement. Platforms have long governed speech through 
 

18. Sarah Jeong, The History of Twitter’s Rules, MOTHERBOARD (Jan. 14, 2016, 10:00  
AM), http://motherboard.vice.com/read/the-history-of-twitters-rules [http://perma.cc
/J843-X3VA]; accord Josh Halliday, Twitter’s Tony Wang: ‘We Are the Free Speech Wing of the 
Free Speech Party,’ GUARDIAN (Mar. 22, 2012, 11:57 AM), http://www.theguardian.com
/media/2012/mar/22/twitter-tony-wang-free-speech [http://perma.cc/H3JF-94MT]. But 
see Catherine Buni & Soraya Chemaly, The Secret Rules of the Internet, VERGE (Apr. 13, 2016), 
http://www.theverge.com/2016/4/13/11387934/internetmoderator-history-youtube 
-facebook-reddit-censorship-free-speech [http://perma.cc/22X8-3MRY] (discussing Twit-
ter’s efforts to moderate its content more aggressively). 

19. Jeff Stone, Erik Martin Leaves Reddit Amid Debate Over Free Speech, INT’L BUS. TIMES (Oct. 
13, 2014, 3:03 PM), http://www.ibtimes.com/erik-martin-leaves-reddit-amid-debate-over 
-free-speech-1703954 [http://perma.cc/Q682-WYZA]; see also Bryan Menegus, Reddit Is 
Tearing Itself Apart, GIZMODO (Nov. 29, 2016), http://gizmodo.com/reddit-is-tearing-itself 
-apart-1789406294 [http://perma.cc/5AD6-WANZ] (describing Reddit’s goal of being a 
“laissez-faire haven of (relatively) free expression”). Reddit has long positioned itself as a 
“free speech site with very few exceptions.” hueypriest, Comment to What Do You Think 
About Subreddits Such As /r/jailbait and /r/picsofdeadkids?, REDDIT (July 20, 2011), http://
www.reddit.com/r/IAmA/comments/iuz8a/iama_reddit_general_manager_ama/c26ukq8 
[http://perma.cc/MW2Z-E4MR] (statement by a general manager at Reddit). Reddit has 
maintained this position even when said speech was personally revolting to its operators. See 
Adrian Chen, Reddit CEO Speaks Out on Violentacrez in Leaked Memo: ‘We Stand for  
Free Speech,’ GAWKER (Oct. 16, 2012, 6:36 PM), http://gawker.com/5952349/reddit 
-ceo-speaks-out-on-violentacrez-in-leaked-memo-we-stand-for-free-speech [http://perma
.cc/F4TU-BPJV]. 

20. Olivia Solon, Facebook Won’t Block Fake News Posts Because It Has No Incentive, Experts Say, 
GUARDIAN (Nov. 15, 2015, 6:52 PM), http://www.theguardian.com/technology/2016/nov/15
/facebook-fake-news-us-election-trump-clinton [http://perma.cc/M67X-N4MS]. 

21. Mark Zuckerberg, FACEBOOK (Jan. 9, 2015), http://www.facebook.com/zuck/posts
/10101844454210771 [http://perma.cc/P59J-E484]. 

22. Nick Statt, Zuckerberg Calls Facebook ‘A Platform for All Ideas’ A�er Meeting with Conservatives, 
VERGE (May 18, 2016, 7:39 PM), http://www.theverge.com/2016/5/18/11706266 
/mark-zuckerberg-facebook-conservative-news-censorship-meeting [http://perma.cc/EJA3 
-RCZM]. 
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reference to their community or through user guidelines that prohibit certain 
undesirable, but not illegal, behavior.23 For example, Reddit, which otherwise 
claims a laissez-faire approach to moderation, collaborates on moderation with 
a number of specific communities—including r/The_Donald, a subcommunity 
that vehemently and virulently supports the forty-fi�h President of the United 
States.24 YouTube prohibits the posting of pornography; at Facebook, commu-
nity standards ban the posting of content that promotes self-injury or suicide.25 
None of their content policies stem from altruism. If users dislike the culture of 
a platform, they will leave and the platform will lose. For exactly that reason, 
platforms have taken measures—of varying efficacy—to police spam and har-
assment,26 and in doing so to build a culture most amenable to mass engage-
ment. 

Ultimately, ambiguity serves neither the platforms nor their users. To us-
ers, hazy platform philosophy obscures any meaningful understanding of how 
platforms decide what is acceptable. Many wondered, in the wake of a recent 
leak, why Facebook’s elaborate internal content moderation rules could justify 
deleting hate speech against white men, but allowed hate speech against black 

 

23. See, e.g., Community Standards, FACEBOOK, http://www.facebook.com/communitystandards 
[http://perma.cc/X9TP-PQZ5]; Reddit Content Policy, REDDIT, http://www.reddit.com
/help/contentpolicy [http://perma.cc/H33F-Z339]; Snapchat Support, Community Guide-
lines, SNAPCHAT, http://support.snapchat.com/en-US/a/guidelines [http://perma.cc/DD39 
-LY4Q]; Twitter Help Ctr., The Twitter Rules, TWITTER, http://support.twitter.com
/articles/18311 [http://perma.cc/KZD7-B8BK]; Community Guidelines, YOUTUBE, http://
www.youtube.com/yt/policyandsafety/communityguidelines.html [http://perma.cc/F2BT 
-RPVQ]. 

24. See Menegus, supra note 19.   

25. See sources cited supra note 23. 

26. Twitter has banned a number of prominent “alt-right” accounts, for example, and has  
announced a set of tools to deal with harassment on the platform. Caitlin Dewey, Twitter 
Has a Really Good Anti-Harassment Tool—And It’s Finally Available to Everyone, WASH. POST 
(Aug. 18, 2016), http://www.washingtonpost.com/news/the-intersect/wp/2016/08/18
/twitter-has-a-really-good-anti-harassment-tool-and-its-finally-available-to-everyone 
[http://perma.cc/9RTA-8GE8]; Vijaya Gadde, Twitter Executive: Here’s How We’re Trying To 
Stop Abuse While Preserving Free Speech, WASH. POST (Apr. 16, 2015), http://www
.washingtonpost.com/posteverything/wp/2015/04/16/twitter-executive-heres-how-were 
-trying-to-stop-abuse-while-preserving-free-speech [http://perma.cc/4U32-P35T]. But see 
Charlie Warzel, Twitter Touts Progress Combating Abuse, But Repeat Victims Remain Frustrated, 
BUZZFEED NEWS (July 20, 2017, 9:01 AM), http://www.buzzfeed.com/charliewarzel/twitter
-touts-progress-combatting-abuse-but-repeat-victims [http://perma.cc/2TXQ-9XJU]; 
Charlie Warzel, Twitter Is Still Dismissing Harassment Reports and Frustrating Victims, 
BUZZFEED NEWS (July 18, 2017, 4:39 PM), http://www.buzzfeed.com/charliewarzel/twitter 
-is-still-dismissing-harassment-reports-and [http://perma.cc/4SHJ-MMYR]. 
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children to remain online.27 To platforms, philosophical indeterminacy over 
speech theories means there are few guiding stars to help navigate high-profile 
and rapidly evolving problems like fake news. 

Moreover, even taking existing First Amendment theories separately, the 
fake news phenomenon illustrates how each theory fails to account for con-
spicuous phenomena that affect online speech. The marketplace theory, for ex-
ample, fails to account for how easily accessible speech from many actors might 
change the central presumption that ideas compete to become true; the auton-
omy theory ignores that individuals are both speakers and listeners online; and 
the republican theory, in focusing only on political exchanges, casts aside much 
of the internet. All fail to account for how speech flows at a global and systemic 
scale, possibly because such an exercise would have been arduous if not impos-
sible before social media platforms turned ephemeral words into indexed data. 

These previously ephemeral interactions are now accessible to a degree of 
granularity that can enable new theories about how speech works globally at 
the systemic level. What insights might emerge if we focused on system-level 
operation, looking at the system from a descriptive standpoint? In the next Sec-
tion, I will identify several systemic features of online speech, with a particular 
focus on how they are manipulated to produce fake news. 

i i .  what does the system tell us about fake news? 

As the notable First Amendment and internet scholar Jack Balkin cautioned 
in 2004, “in studying the Internet, to ask ‘What is genuinely new here?’ is to 
ask the wrong question.”28 What matters instead is how digital technologies 
change the social conditions in which people speak, and whether that makes 
more salient what has already been present to some degree.29 By focusing on 
what online platforms make uniquely relevant, we can discern social conditions 
that influence online speech, both desirable and not. 

Below, I offer five newly conspicuous features that shape the ecosystem of 
speech online. Each of these features’ manipulation exacerbates the fake news 
problem, but importantly none are visible—or addressable—under the market-
place, autonomy, or collectivist views of the First Amendment. 

 

27. Julia Angwin & Hannes Grassegger, Facebook’s Secret Censorship Rules Protect White Men from 
Hate Speech but Not Black Children, PROPUBLICA (June 28, 2017, 5:00 AM), http://www
.propublica.org/article/facebook-hate-speech-censorship-internal-documents-algorithms 
[http://perma.cc/P9NV-A4SZ]. 

28. Balkin, supra note 5, at 2. 

29. Id. at 2-3. 
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A. Filters 

An obvious feature of online speech is that there is far too much of it to 
consume. Letting a thousand flowers bloom has an unexpected consequence: 
the necessity of information filters.30 

The networked, searchable nature of the internet yields two interrelated 
types of filters. The first is what one might call a “manual filter,” or an explicit 
filter, like search terms or Twitter hashtags. These can prompt misinformation: 
for example, if one searches “Obama birthplace,” one will receive very different 
results than if one searches “Obama birth certificate fake.” Manual filters can 
also include humans who curate what is accessible on social media, like content 
moderators.31 

Less visible are implicit filters, for example algorithms that either watch 
your movements automatically or change based on how you manually filter. 
Such filters explain how platforms decide what content to serve an individual 
user, with an eye towards maximizing that user’s attention to the platform. Ev 
Williams, co-founder of Twitter, describes this process as follows: if you glance 
at a car crash, the internet interprets your glancing as a desire for car crashes 
and attempts to accordingly supply car crashes to you in the future.32 Engaging 
with a fake article about Hillary Clinton’s health, for example, will supply more 
such content to your feed through the algorithmic filter. 

That suggested content, sourced through the implicit filter, might also be-
come more extreme. Clicking on the Facebook page designated for the Repub-
lican National Convention, as BuzzFeed reporter Ryan Broderick learned, led 
the “Suggested Pages” feature to recommend white power memes, a Vladimir 
Putin fan page, and an article from a neo-Nazi website.33 It is this algorithmic 

 

30. While there has always been competition for attention, in some fashion, the lowered cost of 
distribution and the abundance of information to be distributed alters the stakes of the 
competition. See J.M. Balkin, Media Filters, the V-Chip, and the Foundations of Broadcast Regu-
lation, 45 DUKE L.J. 1131, 1132 (1996) (“In the Information Age, the informational filter, not 
information itself, is king.”). 

31. Adrian Chen, The Human Toll of Protecting the Internet from the Worst of Humanity, NEW 

YORKER (Jan. 28, 2017), http://www.newyorker.com/tech/elements/the-human-toll-of 
-protecting-the-internet-from-the-worst-of-humanity [http://perma.cc/AAK8-ZHEV]. 

32. David Streitfeld, ‘The Internet Is Broken’: @ev Is Trying To Salvage It, N.Y. TIMES  
(May 20, 2017), http://www.nytimes.com/2017/05/20/technology/evan-williams-medium 
-twitter-internet.html [http://perma.cc/EJ4K-AEDC]. 

33. Ryan Broderick, I Made a Facebook Profile, Started Liking Right-Wing Pages, and Radicalized 
My News Feed in Four Days, BUZZFEED NEWS (Mar. 8, 2017), http://www.buzzfeed
.com/ryanhatesthis/i-made-a-facebook-profile-started-liking-right-wing-pages-an [http://
perma.cc/F5HQ-WGVJ]. 
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pulling to the poles, rooted in a benign effort to keep users engaged, that un-
earths fake news otherwise relegated to the fringe. 

B. Communities 

Information filters, like the ones described above, have always existed in 
some form. We have always needed help in making sense of vast amounts of 
information. Before there were algorithms or hashtags, there were communi-
ties: office break rooms, schools, religious institutions, and media organiza-
tions are all types of community filters. The internet has changed, however, 
how digital communities can easily transcend the barriers of physical geogra-
phy. The internet is organized in part by communities of interest, and infor-
mation can thus be consumed within and produced by communities of distant 
but like-minded members. Both sides of this coin matter, especially for fake 
news. 

Those focused on information consumption have long observed that filters 
can feed insular “echo chambers,” further reinforced by algorithmic filtering.34 
Even if you are the only person you personally know who believes that Presi-
dent Barack Obama was secretly Kenyan-born, you can easily find like-minded 
friends online. 

Notably, individuals also easily produce information, shared in online com-
munities built around affinity, political ideology, hobbies, and more. At its best, 
this capability helps to remedy the historic shortcomings of traditional media: 
as danah boyd points out, traditional media outlets o�en do not cover stories 
like the protests in Ferguson, Missouri, in 2014, the Dakota Access Pipeline 
protests, or the disappearance of young black women until far too late.35 At its 
worst, the capability to produce one’s own news can cultivate a distrust of vac-
cines or nurture rumors about a president’s true birthplace. Through develop-
ing their own narratives, these communities create their own methods to pro-

 

34. See Cass R. Sunstein & Adrian Vermeule, Conspiracy Theories: Causes and Cures, 17 J. POL. 

PHIL. 202 (2009); see also Daniel J. Isenberg, Group Polarization: A Critical Review and Meta-
Analysis, 50 J. PERSONALITY & SOC. PSYCHOL. 1141 (1986) (explaining the interaction between 
group polarization and other social psychological phenomena). But see Richard Fletcher & 
Rasmus Kleis Nielsen, Are News Audiences Increasingly Fragmented? A Cross-National Com-
parative Analysis of Cross-Platform News Audience Fragmentation and Duplication, 67 J. COMM. 
476 (2017) (finding no support for the idea that online audiences are more fragmented than 
offline audiences). 

35. danah boyd, Did Media Literacy Backfire?, POINTS (Jan. 5, 2017), http://points.datasociety
.net/did-media-literacy-backfire-7418c084d88d [http://perma.cc/K77L-EK3T]. 
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duce, arrange, discount, or ignore new facts.36 So, even though a television an-
chor might present you with a visual of Obama’s American birth certificate, 
your online community—composed of members you trust—can present to you 
alternative and potentially more persuasive perspectives on that certificate.37 

Taken together, this creates a bottom-up dynamic for developing trust, ra-
ther than focusing trust in top-down, traditional institutions.38 In turn, that 
allows communities to make their own cloistered and potentially questionable 
decisions about how to determine truth—an ideal environment to normalize 
and reinforce false beliefs. 

C. Amplification 

The amplification principle explains how misinformation cycles through 
filters and permeates communities, which are in turn powered by the cheap, 
ubiquitous, and anonymous power of the internet. Amplification happens in 
two stages: first, when fringe ideas percolate in remote corners of the internet, 
and second, when those ideas seep into mainstream media. 

Take, for example, the story of Seth Rich, a Democratic National Commit-
tee staffer found tragically murdered as a result of what Washington, D.C. po-
lice maintain was a botched robbery gone awry. WikiLeaks alluded to a connec-
tion between his unfortunate demise and his possibly leaking to them with 
little fanfare.39 Weeks later, however, a local television affiliate in D.C. reported 
that a private investigator was looking into whether the murder was related to 
Rich allegedly providing email hacks of the Democratic National Committee to 
 

36. Joshua Green, No One Cares About Russia in the World Breitbart Made, N.Y. TIMES (July 15, 
2017), http://nytimes.com/2017/07/15/opinion/sunday/no-one-cares-about-russia-in-the 
-world-breitbart-made.html [http://perma.cc/YAX2-FJCQ]. 

37. See Tanya Chen & Charlie Warzel, Here’s How The Pro-Trump Media Is Handling The Don Jr. 
Emails, BUZZFEED NEWS (July 11, 2017), http://www.buzzfeed.com/tanyachen/but-his 
-emails [http://perma.cc/A67B-XVRP]; Tarini Parti et al., The Stories On Don Jr.’s Russia 
Meeting Are A “Bat Signal” For Trump’s Base, BUZZFEED NEWS (July 10, 2017), http://www
.buzzfeed.com/tariniparti/the-stories-on-don-jrs-russia-meeting-were-a-bat-signal-for 
[http://perma.cc/D3DP-55RK]. 

38. See Charlie Warzel, The Right is Building a New Media “Upside Down” to Tell Trump’s Story, 
BUZZFEED NEWS (January 23, 2017, 8:15 PM), http://www.buzzfeed.com/charliewarzel 
/the-right-is-building-a-new-media-upside-down-to-tell-donald [http://perma.cc/5VPT 
-HJFP]. 

39. Jeff Guo, The Bonkers Seth Rich Conspiracy Theory, Explained, VOX (May 24, 2017, 2:10 PM 
ET), http://www.vox.com/policy-and-politics/2017/5/24/15685560/seth-rich-conspiracy 
-theory-explained-fox-news-hannity [http://perma.cc/4CS5-JK3Q]; see Chris Cillizza, The 
Tragic Death and Horrible Politicization of Seth Rich, CNNPOLITICS (August 2, 2017, 1:43 PM 
ET), www.cnn.com/2017/08/02/politics/seth-rich-death-fox-news-trump [http://perma.cc
/GJ6K-CJ97]. 
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WikiLeaks.40 Message boards on 4chan, 8chan, and Reddit grasped at these 
straws, launching their own vigilante investigations and further inquiries.41 
This is the first stage of amplification. 

The second stage begins when those with a louder bullhorn observe the 
sheer volume of discussion, and the topic—true or not—becomes newsworthy 
in its own right. In the case of Rich, this happened when a number of promi-
nent and well-networked individuals on Twitter circulated the conspiracy to 
their hundreds of thousands of followers using the hashtag #SethRich. That 
drew the attention of Fox News and its pundits, whose followers range in the 
millions, and in turn Breitbart and Drudge Report, which seed hundreds of blogs 
and outlets.42 

The amplification dynamic matters for fake news in two ways. First, it re-
veals how online information filters are particularly prone to manipulation—
for example, by getting a hashtag to trend on Twitter, or by seeding posts on 
message boards—through engineering the perception that a particular story is 
worth amplifying. Second, the two-tier amplification dynamic uniquely fuels 
perceptions of what is true and what is false. Psychologists tell us that listeners 
perceive information not only logically, but through a number of “peripheral 
cues” which signal whether information should be trusted. Cues can include 
whether the speaker is reliable (why trust in the source of information mat-
ters),43 a listener’s prior beliefs (why one’s chosen communities matter),44 and, 
most notably, the familiarity of a given proposition (why one’s information 

 

40. See sources cited supra note 39. 

41. See sources cited supra note 39. 

42. Charlie Warzel, How One Pro-Trump Site Keeps a Debunked Conspiracy Theory Alive, 
BUZZFEED NEWS (May 22, 2017), http://www.buzzfeed.com/charliewarzel/how-one-pro 
-trump-site-feeds-its-own-conspiracy-theories [http://perma.cc/EFX6-HLFU]. 

43. The classic study is ROBERT K. MERTON ET AL., MASS PERSUASION: THE SOCIAL PSYCHOLOGY 

OF A WAR BOND DRIVE (1946); see also RICHARD E. PETTY & JOHN T. CACIOPPO, ATTITUDES 

AND PERSUASION: CLASSIC AND CONTEMPORARY APPROACHES (1996) (identifying major ap-
proaches to attitude and belief change). 

44. For important analysis of the factors that influence which ideas are accepted and which are 
not, see generally CHIP HEATH & DAN HEATH, MADE TO STICK: WHY SOME IDEAS SURVIVE 

AND OTHERS DIE (2008) (discussing how recipient understanding and memory of ideas are 
improved when such ideas are conveyed according to six factors); and Dan M. Kahan & 
Donald Braman, Cultural Cognition and Public Policy, 24 YALE L. & POL’Y REV. 149, 149-60 
(2006) (arguing that multiple cultural factors strongly influence one’s acceptance of ideas); 
see also Jared Wadley, New Study Analyzes Why People Are Resistant to Correcting Misinfor-
mation, Offers Solutions, UNIVERSITY OF MICHIGAN—MICHIGAN NEWS (Sept. 20, 2012), 
http://home.isr.umich.edu/sampler/new-study-analyzes-resistance-to-correcting 
-misinformation [http://perma.cc/54LG-7XKF] (examining the factors that allow the per-
petuation of misinformation). 
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sources matter).45 The latter point is crucial here: individuals are more likely to 
view repeated statements as true. (Advertising subsists on this premise: of 
course you will purchase the detergent you have seen before.) 

Imagine, then, how many times a listener might absorb tidbits of the Seth 
Rich story: on talk radio on the way to work, through water cooler chat with a 
Reddit-obsessed co-worker, scrolling through Facebook, a scan of one’s blogs, 
a group text, pundit shows promoting the conspiracy, or on the local televi-
sion’s evening news debunking it. Manifesting on that many platforms will, 
psychological research informs us, command attention and persuade. Even 
when something is as demonstrably bankrupt as the Seth Rich conspiracy, the 
false headline will be rated as more accurate than unfamiliar but truthful 
news.46 

D. Speed 

The staggering pace of sharing, and how it influences amplification, is par-
ticularly critical for understanding the spread of fake news. 

Platforms are designed for fast, frictionless sharing. This function acceler-
ates the amplification cycle explained above, but also targets it for maximum 
persuasion at each step. For example—before it was effectively obliterated from 
the internet47—a popular neo-Nazi blog called The Daily Stormer hosted a 
weekly “Mimetic Monday,”48 where users posted dozens of image macros—the 

 

45. The dominant account of this “illusory truth effect” is that familiarity increases the ease with 
which statements are processed (i.e., processing fluency), which in turn is used heuristically 
to infer accuracy. Lynn Hasher et al., Frequency and the Conference of Referential Validity, 16 J. 
VERBAL LEARNING & VERBAL BEHAV. 107 (1977); see also Ian Maynard Begg et al., Dissociation 
of Processes in Belief: Source Recollection, Statement Familiarity, and the Illusion of Truth, 121 J. 
EXP. PSYCHOL.: GEN. 446 (1992) (reporting on experiments that concern the effect of repeti-
tion on the perceived truth of a statement). 

46. See, e.g., Gordon Pennycook et al., Prior Exposure Increases Perceived Accuracy of Fake 
News (July 6, 2017) (unpublished manuscript, Yale University), http://papers.ssrn.com
/abstract_id=2958246 [http://perma.cc/T2TB-4F5P]. 

47. Keith Collins, A Running List of Websites and Apps That Have Banned, Blocked, and  
Otherwise Dropped White Supremacists, QUARTZ (Aug. 16, 2017), http://qz.com/1055141 
/what-websites-and-apps-have-banned-neo-nazis-and-white-supremacists [http://perma
.cc/69TS-KKEK]. 

48. Alice Marwick and Rebecca Lewis, Media Manipulation and Disinformation Online, DA-

TA&SOCIETY (2017) http://datasociety.net/pubs/oh/DataAndSociety_MediaManipulation
AndDisinformationOnline.pdf [http://perma.cc/268T-DE7H] [hereina�er Marwick & 
Lewis, Media Manipulation]; Alice Marwick & Rebecca Lewis, The Online Radicalization 
We’re Not Talking About, SELECT/ALL (May 18, 2017, 11:16 AM), http://nymag.com
/selectall/2017/05/the-online-radicalization-were-not-talking-about.html [http://perma.cc
/QF7V-QV7R]. 
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basis of memes—to be shared on Facebook, Twitter, Reddit, and other plat-
forms.49 Witty and eye-catching, if frequently appalling, macros like these al-
low rapid experimentation with talking points and planting ideas. Such efforts 
were responsible for spreading misinformation about French President Em-
manuel Macron before the 2017 election.50 This experimental factory is called 
“shitposting,”51 and the fast, frictionless sharing across platforms is the ma-
chinery that helps the factory distribute at scale. Before social media platforms, 
this type of experimentation would have been phenomenally slow, or required 
resource-intensive focus groups. 

Memes are a convenient way to package this information for distribution: 
they are easily digestible, nuance-free, scroll-friendly, and replete with com-
munity-reinforcing inside jokes. Automation so�ware known as “bots”—
whether directed by governments52 or by people like the “Trumpbot overlord” 
named “Microchip”—are also o�en credited with circulating misinformation, 
because of how well they can trick algorithmic filters by exaggerating a story’s 
importance.53 
 

49.  See Marwick & Lewis, Media Manipulation, supra note 48, at 36-37; see also Ryan Milner & 
Whitney Phillips, A Meme Can Become a Hate Symbol by Social Consensus, N.Y. TIMES (Oct. 3, 
2016, 3:27 AM), http://www.nytimes.com/roomfordebate/2016/10/03/can-a-meme-be-a 
-hate-symbol-6/a-meme-can-become-a-hate-symbol-by-social-consensus [http://perma.cc
/RR6H-3DG6] (discussing the use of the meme “Pepe the Frog” as an alt-right symbol); 
Christopher Paul & Miriam Matthews, The Russian ‘Firehose of Falsehood’ Propaganda Model: 
Why It Might Work and Options To Counter It, INT’L SECURITY & DEF. POL’Y CTR. (2016), 
http://www.rand.org/pubs/perspectives/PE198.html [http://perma.cc/A7G4-4GQK]. 

50. Ryan Broderick, Here’s How Far-Right Trolls Are Spreading Hoaxes About French Presidential 
Candidate Emmanuel Macron, BUZZFEED NEWS (Apr. 25, 2017, 6:53 AM), http://www
.buzzfeed.com/ryanhatesthis/heres-how-far-right-trolls-are-spreading-hoaxes-about 
[http://perma.cc/72Y9-UMKP]; Ryan Broderick, Trump Supporters Online Are Pretending To 
Be French To Manipulate France’s Election, BUZZFEED NEWS (Jan. 24, 2017, 2:00 AM), http://
www.buzzfeed.com/ryanhatesthis/inside-the-private-chat-rooms-trump-supporters-are 
-using-to [http://perma.cc/V7GX-UGJS]. 

51. Jason Koebler, The Secret Chatrooms Where Donald Trump Memes Are Born, MOTHERBOARD 
(Apr. 4, 2017, 12:54 PM), http://motherboard.vice.com/en_us/article/qk994b/the-secret 
-chatrooms-where-donald-trump-memes-are-born [http://perma.cc/ZY2C-KYVR]; Whit-
ney Phillips et al., Trolling Scholars Debunk the Idea That the Alt-Right’s Shitposters Have Magic 
Powers, MOTHERBOARD (Mar. 22, 2017, 11:56 AM), http://motherboard.vice.com/en_us
/article/z4k549/trolling-scholars-debunk-the-idea-that-the-alt-rights-trolls-have-magic 
-powers [http://perma.cc/5F8F-ME8T]. 

52. See Bradshaw & Howard, supra note 11. 

53. Joseph Bernstein, Never Mind The Russians, Meet The Bot King Who Helps Trump Win Twit-
ter, BUZZFEED NEWS (Apr. 5, 2017, 2:01 AM), http://www.buzzfeed.com/josephbernstein
/from-utah-with-love [http://perma.cc/FT7N-AAEG]; see also Robyn Caplan & danah 
boyd, Mediation, Automation, Power, DATA&SOCIETY (May 15, 2016), http://datasociety.net
/pubs/ap/MediationAutomationPower_2016.pdf [http://perma.cc/DLF3-XA9E] (discuss-
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Bots, however, are not the only ones to blame for rapid distribution. Al-
most sixty percent of readers share links on social media without even reading 
the underlying content.54 Sharing on platforms is not only an exercise in com-
municating rational thought, but also signaling ideological and emotional 
affinity. 

This explains, in part, why responses debunking fake news do not travel as 
quickly. For example, if one clicks on a story because one is already ideological-
ly inclined to believe in it, there is less interest in the debunking—which likely 
means that the debunking would not even surface on one’s feed in the first in-
stance. It also explains why certain false ideas are so persistent: they are de-
signed, in an effective and real-time laboratory, to be precisely that way. 

E. Profit Incentives 

Social media platforms make fake news uniquely lucrative. Advertising ex-
changes compensate on the basis of clicks for any article, which creates the in-
centive to generate as much content as possible with as little effort as possible. 
Fake news, sensational and wholly fabricated, fits these straightforward eco-
nomic incentives. This yields everything from Macedonian teenagers concoct-

 

ing the power of social media outlet algorithms in “nudging” voters); Marc Fisher et al., Piz-
zagate: From Rumor, to Hashtag, to Gunfire in D.C., WASH. POST (Dec. 6, 2016), http://www
.washingtonpost.com/local/pizzagate-from-rumor-to-hashtag-to-gunfire-indc/2016/12/06
/4c7def50-bbd4-11e6-94ac-3d324840106c_story.html [http://perma.cc/GND7-EXUF] (de-
tailing the spread of the “Pizzagate” misinformation campaign); Philip Howard et al., Junk 
News and Bots during the U.S. Election: What Were Michigan Voters Sharing Over Twitter?, OX-

FORD INTERNET INST. (Mar. 26, 2017), http://comprop.oii.ox.ac.uk/2017/03/26/junk-news 
-and-bots-during-the-u-s-election-what-were-michigan-voters-sharing-over-twitter 
[http://perma.cc/C7KH-8URD] (discussing the ability of “computational propaganda” to 
distribute large amounts of misinformation over social media platforms); Philip N. Howard 
& Bence Kollanyi, Bots, #StrongerIn, and #Brexit: Computational Propaganda during the UK-
EU Referendum, CORNELL UNIV. LIB. (June 20, 2016), http://arxiv.org/abs/1606.06356 
[http://perma.cc/SA55-YFYY] (discussing the use of Twitter bots); Jared Keller, When Cam-
paigns Manipulate Social Media, ATLANTIC (Nov. 10, 2010), http://www.theatlantic.com
/politics/archive/2010/11/when-campaigns-manipulate-social-media/66351 [http://perma
.cc/752N-QVWW] (detailing how political campaigns can use social media to trick algo-
rithmic filters on search engines); J.M. Porup, How Mexican Twitter Bots Shut Down Dissent, 
MOTHERBOARD (Aug. 24, 2015, 7:00 AM), http://motherboard.vice.com/en_us/article/how 
-mexican-twitter-bots-shut-down-dissent [http://perma.cc/Z9ZY-27ME] (reporting on the 
use of twitter bots to attack government critics). 

54. Caitlin Dewey, 6 in 10 of You Will Share This Link Without Reading It, a New, Depressing Study 
Says, WASHINGTON POST (June 16, 2017), http://www.washingtonpost.com/news/the 
-intersect/wp/2016/06/16/six-in-10-of-you-will-share-this-link-without-reading-it 
-according-to-a-new-and-depressing-study [http://perma.cc/X26Z-W6VQ]. 



real talk about fake news: towards a better theory for platform 
governance 

353 

ing stories about the American election55 to user-generated make-your-own-
fake-news generators falsely claiming that specific Indian restaurants in Lon-
don had been caught selling human meat.56 These types of websites, particular-
ly those that are hyperpartisan and thus primed to attract attention, have ex-
ploded in popularity: A BuzzFeed News study illustrated that over one 
hundred new pro-Trump digital outlets were created in 2016.57 

There are two noteworthy elements to this uptick. First, the mechanics of 
advertising on these platforms facilitates the distribution of fake content: there 
is no need for a printing press, delivery trucks, or access to airtime. Cheap dis-
tribution means more money, only strengthening the incentive. Second, plat-
forms render the appearance of advertisements and actual news almost identi-
cal.58 This further muddies the water between what is financially motivated 
and what is not. 

i i i . toward a more robust theory 

Thinking in terms of the full system of speech—that is, considering filters, 
communities, amplification, speed, and profit incentives—gives us a far more 
detailed portrait of how misinformation flourishes online. It also provides a 
blueprint for what platforms are doing to curb fake news, all of which would 
make little sense under the more traditional theories described in Part I. 

For example, platforms have exercised their ubiquitous filtering capabilities 
to target fake news. Google recently retooled its search engine to try to prevent 

 

55. Craig Silverman & Lawrence Alexander, How Teens in the Balkans Are Duping Trump Support-
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57. Silverman & Alexander, supra note 55; see also Terrance McCoy, Inside a Long Beach Web Op-
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L.A. TIMES (Nov. 22, 2016, 1:30 PM), http://www.latimes.com/business/technology/la-fi 
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conspiracy and hoax sites from appearing in its top results,59 while YouTube 
decided that flagged videos that contain controversial religious or supremacist 
content will be put in a limited state where they cannot be suggested to other 
users, recommended, monetized, or given comments or likes.60 And Facebook 
has partnered with fact-checkers to flag conspiracies, hoaxes, and fake news; 
flagged articles are less likely to surface on users’ news feeds.61 These tweaks, at 
least conceptually, should influence the algorithmic filters that yield infor-
mation. 

Similarly, Facebook has overtly recognized that speed and amplification can 
contribute to misinformation. It now deprioritizes links that are aggressively 
shared by suspected spammers, on the theory that these links “tend to include 
low quality content such as clickbait, sensationalism, and misinformation.”62 
Facebook is also launching features that push users to think twice before shar-
ing a story, by juxtaposing their link with other selected “Related Articles.”63 
Twitter specifically targets bots, looking for those that may game its system to 
artificially raise the profile of misinformation and conspiracies.64 

Recognizing the profit element, Google and Facebook have both barred 
fake news websites from using their respective advertising programs.65 Face-
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book has also eliminated the ability to spoof domains pretending to be real 
publications to profit from those who click through to the underlying sites, 
which are replete with ads.66 This may speak to profit-oriented fake news, but 
not to propaganda and misinformation that is fueled by nonfinancial incen-
tives.67 

These systemic features can also help us interrogate concepts whose defini-
tions have long been assumed. Take, for example, the concept of censorship. 
Traditionally, and in the speaker-focused marketplace and autonomy theories, 
censorship evokes something very specific: blocking the articulation of speech. 
As prominent sociologist Zeynep Tufekci argues, however, censorship now op-
erates via information glut—that is, drowning out speech instead of stopping it 
at the outset.68 As with the Saudi Arabian example referenced above, Tufekci 
points to the army of internet trolls deployed by the Chinese and Russian gov-
ernments to distract from critical stories and to wear down dissenters through 
the manipulation of platforms.69 If platforms are the epicenters of this new 
censorship, misinformation is the method: the point of censorship by disin-
formation is to destroy attention as a key resource.70 What results, Tufekci ex-
plains, is a “frayed, incoherent, and polarized public sphere that can be hostile 
to dissent.”71 This all becomes visible when information filters are taken into 
account. 
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It would be easy to conclude that platforms—best positioned to address the 
aforementioned features—should alone shoulder the burden to prevent fake 
news. But asking private platforms to exercise unilateral, unchecked control to 
censor is precarious.72 Few factors would constrain possible abuses. For exam-
ple, Jonathan Zittrain raises the possibility of Facebook manipulating its end-
users by using political affiliation to alter voting outcomes—something that 
could be impervious to liability as protected political speech.73 No meaningful 
accountability mechanism exists for these platforms aside from public outcry, 
which relies on intermediaries to divine what platforms are actually doing. And 
yet, the other extreme—a content-neutral and hands-off approach—offers 
empty guidance in the face of organized fake news or other forms of manipula-
tion. 

Instead, we must collectively build a theory that accounts for these shi�ing 
sands, one that provides workable ideals rooted in reality. Scaffolding for that 
theory can be found in what Balkin has termed the “democratic culture” theory, 
which seeks to ensure that each individual can meaningfully participate in the 
production and distribution of culture.74 A focus on culture, not politics, does 
more than remedy the central gap of the collectivist view while maintaining its 
system-wide focus. It also helps us expand our focus beyond legal theory to 
relevant disciplines like social psychology, sociology, anthropology, and cogni-
tive science. For example, once we understand amplification as a relevant con-
cept, we should account for the psychology of how people actually come to be-
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lieve what is true—not only through rational deliberation, but also by using 
familiarity and in-group dynamics as a proxy for truth. Building on this frame 
will require more meaningful information from the platforms themselves. 

A clear theory is more important now than ever. For one, a functioning 
theory can bridge the widening gap of expectations between what a platform 
permits and what the public expects. Practically, an overarching theory can also 
help navigate evolving social norms. Platforms make policy decisions based on 
contemporary norms: for example, until recently choosing to target and 
takedown accounts linked to foreign terrorists but not those linked to white na-
tionalists and neo-Nazis, even though both types of organizations perpetuate 
fake news domestically.75 We have to understand how definitions of tricky and 
dynamic concepts, like fake news, are created, culturally contingent, and capa-
ble of evolution. Finally, and crucially, we need a theory to help direct and hold 
accountable the automated systems that increasingly govern speech online. 
These systems will embed cultural norms into their design, and enforce them 
through implicit filters we cannot see. Only with a cohesive theory can we 
begin to resolve the central conundrum confronting social media platforms: 
they are private companies that have built vast systems sustaining the global, 
networked public square, which is the root of both their extraordinary value 
and their damnation. 
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Introduction

On Friday 7 August 2009 ex-Alaska governor and former vice-presidential candidate 
Sarah Palin posted the following to her blog on Facebook:

The America I know and love is not one in which my parents or my baby with Down Syndrome 
will have to stand in front of Obama’s ‘death panel’ so his bureaucrats can decide … whether 
they are worthy of health care. Such a system is downright evil. (Palin, 2009)

Just three days after Palin first posted her ‘death panels’ remark, PolitiFact, a fact-
checking organization of the St Petersburg Times, declared, ‘There is no panel in any 
version of the health care bills’ (Holan, 2009; PolitiFact, 2009), and rated the claim 
‘Pants on Fire!’ – the website’s most damning ruling against the veracity of a claim. 
Similarly, on 14 August, FactCheck.org, a project of the Annenberg Public Policy Center, 
determined that ‘The phrase “death panel” does not appear in the health care bill that 
passed House committees last month. And Palin’s post did not make entirely clear what 
she might interpret as a “death panel”’ (Bank, 2009). Later, over 60 percent of those 
polled in PolitiFact’s ‘Lie of the Year’ contest voted for ‘death panels’ (Holan, 2009).1

That the claim was singled out for this dubious honor reflects the impact it neverthe-
less had on public discourse about health care reform. The Project for Excellence in 
Journalism’s analysis of coverage of the debate by over 50 mainstream news outlets in 
2009 found that ‘rationing health care’ – the specific fear the ‘death panels’ claim 
evoked – was the third most prominent specific message opposing health care reform in 
news coverage, and that ‘government takeover’ of health care – the fear the claim 
evoked more broadly – was by far the predominant message about health care reform in 
the news overall. As the Project for Excellence in Journalism (PEJ) reports, Palin’s 
‘death panels’ claim ‘crystallized’ the notion of ‘government encouraged euthanasia’ in 
mainstream news (2010).2

As we demonstrate, a substantial number of stories flatly labeled the claim false, often 
without attribution. At the same time, it was often simultaneously covered as a matter of 
differing opinions, in classic ‘he said/she said’ fashion – even within stories that debunked 
the claim. Our study thus goes to the heart of a contemporary dilemma in journalism: the 
increasing power of ‘new’ media broadly defined, including cable news, talk radio, and 
digital and social media, to set the agenda and circulate information makes the main-
stream media’s role as arbiter of factuality more crucial than ever, even as their capacity 
to effectively set the record straight for the mass public is diminished. Meanwhile, as we 
demonstrate in this article, the prevailing norms of the profession make arbitrating 
factuality challenging.

Literature review

Beyond gatekeeping: Contemporary challenges to journalism

The importance of an informed citizenry to democracy has been widely accepted 
among scholars, though they debate the amount of information the public can process 
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and the amount necessary to the conduct of representative democracy (Bartels, 1996; 
Graber, 2001; Milner, 2002). According to Delli Carpini and Keeter, ‘Political informa-
tion is to democratic politics what money is to economics: it is the currency of citizen-
ship’ (1996: 8) – to which Kuklinski et al. reply, ‘If facts are the currency of citizenship, 
then the American polity is in a chronically impecunious state’ (2000: 791).

The rise of ‘new media’ has promised both to improve and to worsen the public’s store 
of knowledge. While exponentially increasing the sheer amount of readily available 
information, people use online communications unevenly and selectively, often in ways 
that reinforce their political predispositions (Stroud, 2010) – a pattern ever more likely in 
an increasingly polarized political/media environment (Bennett and Iyengar, 2008). 
Meanwhile, new media tools such as social networking offer powerful means for politi-
cal actors and advocates to target their messaging to receptive audiences. These develop-
ments have placed mainstream news in a crucial but precarious position. Mainstream 
journalists today ‘stand sentinel at a gate with no fence surrounding it’ (Kovach and 
Rosenstiel, 2010: 171).

In this study we examine newspaper and broadcast television coverage of the ‘death 
panels’ claim, an approach that might seem anachronistic in the new media age, particu-
larly since the claim was popularized via Sarah Palin’s Facebook page and circulated 
via cable news, talk radio, and various online networks. But examining mainstream 
media coverage of this controversy remains important for several reasons. First, recent 
data show that most news consumers still depend heavily on content produced by tradi-
tional media outlets like newspapers, even when they find that content online (Kovach 
and Rosenstiel, 2010: 174), and that most newspapers’ online content does not vary 
significantly from their paper content (Van der Wurff and Lauf, 2005). Indeed, the audi-
ences for mainstream news outlets still far outnumber those who exclusively seek non-
mainstream content such as cable news opinion shows or websites unconnected to 
major news organizations (Pew, 2010b). Moreover, mainstream news outlets still pro-
vide the bulk of actual news content that is available online (Pew, 2010a, 2010c), and a 
great deal of online content in blogs and other opinion websites is closely linked to – 
indeed, highly dependent upon – mainstream media content (Lee, 2007; McCombs, 
2005; Pew, 2010a).3 Given these prevailing news consumption and production patterns, 
it is a good bet that many Americans learned about the ‘death panels’ claim from main-
stream media outlets, even if they encountered that information indirectly online.

The question of how the traditional media covered the ‘death panels’ controversy is 
therefore important empirically, not only because mainstream news still reaches large 
audiences, though now through a greater variety of platforms and filters, but also because 
mainstream journalism in the United States is still shaped by the expectation of objectiv-
ity. This expectation puts mainstream outlets in a unique and precarious situation with 
regard to questionable claims launched via non-mainstream outlets. Thus, the question of 
how mainstream news handled the ‘death panels’ claim is important as a case study in 
how the traditional media help (or fail to help) the public to navigate an increasingly 
complicated information environment.

Kovach and Rosenstiel argue that to remain relevant and prosperous in the new world 
of information overload, journalism must verify ‘what facts are true and reliable ….
sorting out what is believable and accurate amid the growing array of arguments coming 
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at us from all sides’ (2010: 175). This normatively appealing model faces a complex real-
ity, however. In the increasingly symbiotic relationship between ‘old’ and ‘new’ media, 
Facebook posts and Twitter feeds become the fodder for mainstream news, which in turn 
amplifies and popularizes ideas that originate on the web. Mainstream media therefore 
may end up aiding and abetting the efforts of various political operatives to set the 
agenda, prime particular public attitudes, and frame issues. As one recent study observes, 
‘Agent provocateurs … now have a bevy of available platforms from the multitude of 
cable networks to the thriving blogosphere’ from which to lob bombs into public dis-
course (Sobieraj and Berry, 2011: 22). To borrow a phrase from Jenkins, the ‘logic of 
convergence politics’ is that citizens can ‘use grassroots media to mobilize and main-
stream media to publicize’ (2006: 220). Now that more and more political actors are 
employing social media to garner self-selecting crowds of followers, the mainstream 
media’s power and willingness to arbitrate claims launched from those sites becomes an 
important political and journalistic question.

Objectivity rituals and ‘quasi-legitimate’ sources

How the press arbitrates such claims hinges in part on the journalistic norm of objectiv-
ity, variously described as the striving for balance, fairness, or neutrality. While many 
scholars and practitioners today question its achievability, the ideal of even-handed news 
‘continues to have a powerful pull on journalists and remains a defining norm of main-
stream journalism in the USA (Cook, 2005: 5; see also Bennett et al., 2007; Hallin and 
Mancini, 2004).

In terms of providing factual information to the public, research shows the objectivity 
norm can cut both ways. While encouraging journalists to report more than one point of 
view on contentious issues, and in theory licensing them to hard-headedly pursue facts, 
it also allows for superficial ‘fairness’ in which reporters simply report what spokespeo-
ple from either side of the political aisle are saying without clarifying for the public the 
veracity of those statements – what Tuchman (1978) called a ‘strategic ritual’ that osten-
sibly protects reporters from critics.

Truth, therefore, is not necessarily inherent in objective reporting. American reporters:

… often resort to ‘he said/she said’ reporting, in which even when two sides make directly 
contradictory claims about a verifiable factual question, the reporter leaves it as an exercise 
for the reader to do the additional homework necessary to resolve the dispute. (Pingree, 
2011: 22)

In service to this style of objectivity, reporters often hesitate to ‘adjudicate factual dis-
putes’ (Jamieson and Waldman, 2003). This formulaic reporting reflects the reality that, 
in daily journalism, claims in public discourse can be ‘bureaucratically’ justified as news 
regardless of their veracity (Ettema and Glasser, 1998).

This ritualized objectivity – what we label ‘procedural’ objectivity – leaves journalists 
and the public more vulnerable to the efforts of powerful industries or ill-informed activ-
ists to ‘manufacture uncertainty’ about science, for example (Michaels and Monforton, 
2005; see also Mooney, 2004). As Joanne Rodgers of Hearst Newspapers has argued, 
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‘Reporters attempt to balance information “on the one hand” with information “on the 
other hand.” For the novice science writer … there is security and comfort in this for-
mula. It provides at least a patina of “fairness”’ (quoted in Friedman et al., 1986: 107). 
The formula does not apply only to novice reporters. Even among experienced reporters, 
‘the fear seems to be that going deeper – checking out the facts behind the posturing and 
trying to sort out who’s right and who’s wrong – is somehow not “objective,” not “straight 
down the middle”’ (Rieder, 2007: 4).

Procedural objectivity may not only obscure the issues, it can frustrate political 
accountability, as reporters ‘balance’ the charges and countercharges of political oppo-
nents to the detriment of public understanding (Sparrow, 1999). It may also contribute, 
as one recent study suggests, to declining ‘epistemic political efficacy’ (Pingree, 2011), 
a diminished confidence among citizens in their ability to separate truth from fiction.

An important question therefore becomes, under what conditions will the news go 
beyond reflexively reporting what key political actors say to engage in verifying the 
accuracy of those claims for their readers or viewers – what we call substantive objectiv-
ity? Several variables seem to condition those decisions.

One is the political context in which a claim is made. Claims made by candidates in 
presidential elections are often more readily fact-checked than claims made by the com-
mander in chief regarding matters of national security (Lawrence, 2010). Domestic 
policy debates like the one over health care reform may occupy a middle ground in 
which neither routine fact-checking nor ready deference to authorities predominate, 
though the increasing prevalence of ‘fact-checking’ organizations and partnerships, 
such as PolitiFact and FactCheck.org, may be making policy debates more fertile fact-
checking territory. Another factor that conditions how reporters treat a claim is the nature 
of the claim itself. Some claims lend themselves more easily to fact-checking because 
they offer falsifiable propositions that can be checked against available documents and 
other authoritative resources.

Another key factor is who makes the claim. Highly placed elected officials are 
assumed to be legitimate sources of newsworthy information (Bennett et al., 2007; Cook, 
2005), while less well-placed sources may be treated with greater skepticism because to 
report their claims may seem less ‘objective’.4 Tuchman’s observation in the 1970s 
remains true of mainstream news today: for reporters and editors, ‘the right of an 
elected or appointed official to make news’ is rarely challenged. Rather, ‘the assump-
tion is that the holder of a legitimated status speaks for the government’ (1978: 92) – and, 
by extension, for the public that elected them (Bennett, 1990). Tuchman argued that 
these ‘working distinctions among legitimate newsmakers [and] quasi-legitimate news-
makers … imply gradations in whose truth-claims may be reported and framed as fact’ 
(Tuchman, 1978: 92). Thus, while officials enter the news steadily, the appearance of 
other claims-makers is more variable, and their claims subject to greater reportorial scru-
tiny (Lawrence, 2000; Wolfsfeld, 1997).

One key question in media coverage of the ‘death panels’ controversy thus becomes 
the liminal position of Sarah Palin in the current political environment. As a former gov-
ernor of Alaska and a recent vice-presidential candidate, Palin might be counted as an 
official of sorts, though she currently holds no elected office, having left the governor’s 
office prematurely to focus on ‘effecting positive change as a citizen without a title’, as 
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she stated in her resignation speech. Yet she remains a political force to be reckoned with, 
having garnered a highly energized base of supporters and assuming high-profile roles as a 
commentator on Fox News, favorite speaker and endorser for the Tea Party movement, and 
as a potential 2012 presidential candidate. Overall, Palin has attained a semi-permanent 
place on the political stage quite apart from conventional political accomplishments. In 
this regard, she seems unlike the ‘legitimate’ political newsmakers theorized by conven-
tional scholarship: a perennially newsworthy figure whom reporters themselves aren’t 
always sure how to cover.

The discussion above would lead us to expect two possible modes of coverage of 
‘death panels’. The fact that the claim concerned a matter of domestic policy rather than 
national security may have made it relatively more attractive material for verification. 
And because the ‘death panels’ claim addressed proposed legislation whose language 
was publicly available, and various non-partisan fact-checking organizations immedi-
ately debunked the claim, reporters could draw on authoritative sources to render judg-
ment. Unlike some political claims that are difficult to disprove, the ‘death panels’ claim 
rather easily lent itself to verification. And the fact that it was popularized primarily by 
‘quasi-legitimate’ sources like Sarah Palin (though other commentators, including a few 
members of Congress, were also making the claim; Nyhan, 2010) might lead reporters 
and editors to treat it more skeptically.

On the other hand, Palin’s celebrity status and her potent political constituency could 
have earned her the more deferential treatment often given to fully ‘legitimate’ news sources. 
And even if Palin herself invited more scrutiny, once other ‘legitimate’ news sources like the 
President and prominent members of Congress began to react to Palin’s claim, it became 
more likely to be reported in the he said/she said terms of procedural objectivity.

Research questions

Our research questions regarding how broadcast and print journalists reported on the 
‘death panels’ claim thus are:

RQ1: To what extent did journalists practice substantive objectivity – the journalism of 
‘verification’ – as they amplified Palin’s ‘death panels’ claim?

RQ2: To what extent did mainstream news handle the ‘death panels’ claim in terms of procedural 
objectivity by presenting ‘both sides’ of the death panels argument?

Methods

To answer these questions, we content analyzed newspaper articles gathered from the 
LexisNexis database’s top 50 most circulated newspapers in the United States using the 
search term ‘death panel’. The sample begins on 8 August 2009, the day after Palin’s 
Facebook post, and ends 13 September 2009, the day of the last national poll examining 
public opinion about ‘death panels’. Initially, 984 results were returned; after removing 
repeat articles, foreign news articles, and articles that were fewer than 100 words, 749 
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newspaper articles, opinion pieces, and letters to the editor remained. Using LexisNexis 
we also collected 19 transcripts from the nightly news programs of ABC, CBS, and NBC 
that mentioned ‘death panels’, yielding a total sample size of 768 stories. Our unit of 
analysis was the entire article or story. Because we are particularly interested in how 
news reporters treated the claim, most of the data reported below are based on the 292 
news articles (as opposed to editorial page items) in our sample.

There are several ways in which the news could engage in substantive objectivity 
regarding the ‘death panels’ claim. Thus, we coded several possible modes of verifica-
tion. First, we coded each item for whether the reporter in his or her own words labeled 
the ‘death panels’ claim false (including a broad array of cognate terms, such as ‘incor-
rect’, ‘misinformation’), labeled it true, or abstained from making such a determination. 
We also coded whether reporters included clarifying information that explained the end-
of-life counseling provisions of the proposed legislation, HR 3200, on which the claim 
was presumably based. We distinguished between articles that contained no such clarify-
ing information, articles that included such information but did not offer it as a way of 
supporting the reporters’ own labeling of the claim, and articles that included such infor-
mation as support for their claim.

Second, we coded each source cited in each article, noting the type of source (political 
actors, fact-checking organizations, advocacy organizations, medical professionals, and 
others) and whether these sources described the claim as true or false. These data offer 
tests of both substantive and procedural objectivity. When reporters cited the judgments 
of non-partisan fact-checking organizations regarding the claim, we treat this as a meas-
ure of substantive objectivity; when stories offered only sources who called it false, we 
treat this as a less direct form of substantive objectivity.

We constructed two specific measures of procedural objectivity. First, we coded 
each article for debate specifically about the veracity of the ‘death panels’ claim, not-
ing how many and what kinds of sources were cited in each story either defending or 
attacking that particular claim. Second, we coded each article for the presence or 
absence of general debate regarding the effect the health care bill would have on end-
of-life decisions. Thus, we can distinguish between an article in which a single politi-
cal actor was cited labeling the ‘death panel’ claim false, with no language from 
opposing political actors, and an article in which multiple political actors with compet-
ing views on the claim were presented.

One graduate student unfamiliar with our research questions coded the entirety of 
the sample (n = 768). A second graduate student coded all variables in a random sam-
ple of 10 percent of the stories (n = 76). Intercoder agreement prior to any discussion 
across all variables was 93.3 percent; initial reliability using Cohen’s kappa for the 
‘Author Claim’ variable was 0.82, for whether the author used clarification 0.71, and 
for claims by political actors 0.74. Coders then examined the disagreements and 
resolved them where possible as coder error or as misunderstandings about how to 
categorize members of group (e.g. advocacy organizations). After resolving disputes to 
the degree possible, intercoder reliability for ‘Author Claim’ remained unchanged at 
0.82, while for the ‘Political Actor Claim’ it improved to 0.83, and for ‘Author 
Clarification’ improved to 0.84.
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Findings

RQ1: Evidence of substantive objectivity

Research Question 1 asks to what degree the press verified or debunked the ‘death pan-
els’ claim. Our first test of that question is the language reporters themselves used to 
describe the claim. While the remainder of the data we present focuses exclusively on 
straight news, it is useful to begin by examining the overall tenor of coverage. Table 1 
shows how the journalists or authors of all 768 items in our sample, including editorials 
and letters to the editor, treated the ‘death panels’ claim.

Looking at news stories in particular, column 2 shows that in no news articles in our 
sample did a reporter call the claim true. In 39 percent of news stories, the reporter 
labeled the claim ‘false’ or used some cognate description. In almost two-thirds of news 
stories, reporters abstained from using any evaluative term assessing the truthfulness of 
the ‘death panels’ claim. Meanwhile, the editorial pages tilted strongly against the ‘death 
panels’ claim, with 58 percent of editorialists and letter writers calling the claim false and 
less than 2 percent defending it.

Our second indicator of substantive objectivity is the extent to which reporters 
explained provisions of the proposed health care reform legislation on which the ‘death 
panels’ claim was presumably based. Table 2 shows that 83 percent of news stories in our 
sample did not do so.5 Of the 17 percent of stories that did offer some explanation of the 
legislation, 7 percent did not do so in conjunction with a ‘false’ label by the reporter, 
leaving 10 percent (30 stories out of 292) in which the reporter labeled the claim false 
and explained to readers the actual provisions of HR 3200. In 72 percent of cases (82 
stories) the reporter labeled the claim false but did so without offering clarification from 
the legislative language.

A closer look at the stories in our sample shows that no more than a handful delved in 
any detail into the medical and financial questions underlying the debate, and that not all 
that did so used that information to question the ‘death panels’ claim. For example, one 
AP story picked up by the Boston Globe on 19 August (but not by other papers in our 
sample) and headlined ‘Getting Counsel Helps the Dying’ explained a study published in 
the Journal of the American Medical Association demonstrating improved quality of life 
among terminal cancer patients who received end-of-life counseling. However, this 
reporter did not take a position on the veracity of the ‘death panels’ claim; rather, the 
story simply reported that while ‘some conservatives have called end-of-life counseling 

Table 1.  Authors’ descriptions of the ‘death panels’ claim by type of copy.

News Editorial Letters to the 
editor

Total

Abstain 60.6% (177) 39.9% (123) 39.9% (67) 47.9% (368)
Labels false 39.4% (115) 58.1% (179) 58.3% (98) 50.9% (391)
Labels true .0% (0) 1.9% (6) 1.8% (3) 1.2% (9)
Total 100.0% (292) 100.0% (308) 100.0% (168) 100.0% (768)

Note: x2(4) = 34.320, p <0.001. Parentheses = N.
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… “death panels” and a step toward euthanasia’, President Obama had called the claim 
‘dishonest’ (Johnson, 2009).

A third way reporters might have practiced substantive objectivity was to cite the 
work of non-partisan fact-checking organizations. Our data indicate that very few 
news stories (282 of 292) mentioned non-partisan fact-checking sources like PolitiFact 
and FactCheck.org, and the bulk of these were from PolitiFact’s home newspaper, the 
St Petersburg Times (not necessarily a surprising finding to the degree that other out-
lets see PolitiFact as the competition).6 Interestingly, even in stories that used PolitiFact, 
reporters did not necessarily call the claim false. Thus, only three news stories out of 
292, other than stories carried in the St Petersburg Times, included both a fact-checking 
organization’s determination that the ‘death panels’ claim was false and a similar label 
by the outlet’s own reporter.

In contrast, in a number of news stories, journalists flatly labeled the claim false with-
out citing any external source to buttress that claim. In 53 stories – 20.7 percent of news 
stories overall and 46 percent of stories in which journalist labeled it false – the reporter 
offered no evidence from fact-checkers to back up their labeling of the ‘death panels’ 
claim. For example, a Tribune Newspapers story that appeared in the Baltimore Sun and 
the Los Angeles Times on 12 August reported on the President’s town hall meeting in 
Portsmouth, NH, the day before. The story observed that:

Obama took an easy shot Tuesday at correcting the record, addressing former Alaska Gov. 
Sarah Palin’s claim that Obama’s plan would create ‘death panels’ to decide who gets to live 
and die. There are no such measures in any of the bills under consideration. (Parsons and Hook, 
2009, emphasis added)

The story did not cite a source to back up that assessment, other than the President 
himself. As discussed later, this pattern in which reporters called the claim false without 
attribution to a non-partisan source may represent a less rigorous form of substantive 
objectivity, or may be problematic in its own right.

A less direct form of debunking occurred in stories that exclusively reported the views 
of sources challenging the claim without ‘balancing’ that challenge with supporters of the 
claim. In this approach, reporters avoided the convention of ‘reporting both sides’ while 
also avoiding evaluative language of their own. Nine percent (33) of news stories from our 
sample exhibited this pattern, suggesting that this was not a prevalent form of debunking.

Table 2.  News story explanations of end-of-life counseling and HR 3200, by reporter’s 
labeling of ‘death panels’ claim.

No Clarification Clarification but 
not as evidence 
or support

Clarification 
as evidence or 
support

Total

Abstain 90.4% (160) 9.6% (17) .0% (0) 100.0% (178)
Labels false 72.2% (83) 1.7% (2) 26.1% (30) 100.0% (114)
Total 83.2% (243) 6.5% (19) 10.3% (30) 100.0% (292)

Note: x2(2) = 55.583, p <0.001. Parentheses = N.
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RQ2: Evidence of procedural objectivity

By comparison, 41 stories (14%) were conventionally ‘balanced’ stories in which the 
reporter did not label the claim true or false and included at least one source from each 
side of the debate over the veracity of the claim.

As described, we employed additional measures for detecting the ‘he said/she said’ 
style of reporting, one more stringent that applied specifically to debate about the verac-
ity of the claim itself, and one more lenient that applied to more general discussions 
about how the proposed health care reform legislation would likely affect end-of-life 
care. The strict measure shows that 22 percent of news stories (65 out of 292) included 
sources claiming that the claim was true and that it was false; the more lenient measure 
shows that 32 percent of news stories (93 out of 292) included sources both affirming and 
denying that the proposed health care reforms would create coerced euthanasia (Table 3). 
These data indicate that between two-fifths and two-thirds of news stories in our sample 
treated ‘death panels’ as an open question.

Logic would seem to dictate that stories in which the reporter labeled the claim false 
in his or her own words would be unlikely to contain this kind of he said/she said 
reporting – that is, if procedural and substantive objectivity are mutually exclusive 
modes of reporting. Our data indicate, however, that they are not. As Table 3 shows, 
there appears to be no relationship between whether a reporter labeled the ‘death pan-
els’ false in his or her own words and whether that same reporter reported ‘both sides’ 
of the debate. In fact, the percentage of stories employing procedural objectivity is 
virtually identical whether or not the reporter labeled the claim false; labeling the 
claim false did not, it seems, merit departing from standard rituals of objectivity. A 
front-page article on 16 August by Paul West of the Baltimore Sun (2009) illustrates 
this type of journalistic limbo:

In fact, there is no such [end-of-life counseling] requirement … But Republican National 
Chairman Michael Steele, defending Palin’s claim last week on Fox News, said ‘it is within the 
context of what people are seeing in some of the legislation …’

Discussion

The answer to our first research question is that mainstream media (including the edito-
rial pages) often debunked the ‘death panels’ claim in a variety of ways and with varying 

Table 3.  Procedural objectivity in news stories mentioning ‘death panels’.

Strict HSSS1

absent
Strict HSSS
present

Lenient HSSS
absent

Lenient HSSS
present

Abstain  77.4% (137) 22.6% (40)  67.2% (119) 32.8% (58)
Labels false  78.3% (90) 21.7% (25)  69.6% (80) 30.4% (35)
Total 227 65 199 93

Notes: 1HSSS = he said/she said; x2(2) = 0.030, p = 0.863 for Strict HSSS; x2 = 0.175, p = 0.676 for Lenient 
HSSS.
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degrees of rigor, but did not do so consistently. The answer to our second research ques-
tion is that while substantive objectivity was evident in the news pages, it was to some 
degree offset by, or operated independently of, procedural objectivity.

There are several noteworthy patterns in our findings. One is the relatively large num-
ber of cases in which reporters labeled the claim false without attribution – a striking 
finding given the prime place of attribution in mainstream journalism education and 
norms (Hamilton and Lawrence, 2010; Jones, 2009). Many reporters and their editors 
evidently saw no need to tell the public how they knew the claim was false. This finding 
raises an interesting question not just about good journalistic practice but also about how 
the public makes sense of news. Did readers and viewers accept that the claim was as 
self-evidently false as many news reports implicitly suggested? The public opinion data 
discussed below suggests not. Future research should determine if claims presented 
without attribution have different effects on news audiences than attributed or otherwise 
supported claims; future research should also strive to compare the findings in this case 
with reporting on claims that are less easily debunked (e.g. claims not aimed at existing 
pieces of legislation).

While a full exploration of the reasons for these findings is beyond the scope of this 
article, one reason for the relative prevalence of ‘false’ labels may have been the fact that 
several leading media outlets debunked the claim early, making it easier, as intermedia 
agenda setting studies would suggest, for other less prominent news organizations to do 
the same (Gilbert et al., 1980). In the five days following the claim’s appearance online, 
NBC Nightly News, ABC World News, the New York Times, the Los Angeles Times, and 
the Washington Post all called the ‘death panels’ claim false. Moreover, the text of HR 
3200, to which the ‘death panels’ claim implicitly pointed, was readily available, so 
some reporters presumably checked the fine print for themselves.

Yet, while many news stories did label Palin’s claim false, a greater percentage overall 
did not, either simply mentioning the claim without passing judgment, or treating it as a 
matter of debate. This finding is striking considering that, as the data in Table 1 indicate, 
the prevailing climate of opinion reflected in the news and editorial pages combined was 
tilted strongly against the ‘death panels’ claim.

One reason for this hesitance to directly adjudicate factual disputes may be, as 
Jamieson and Waldman have observed, ‘the fear of appearing biased’, which leads to a 
formulaic ‘balancing’ of opposing political positions (2003: 168–169). While charges of 
bias against the media have a long history, they have gained force in the new media era, 
driven by talk radio, cable news, and multitudinous blogs and other online outlets. Since 
mainstream journalism’s claim to relevance and expertise still resides in the notion of 
non-partisan objectivity, reporters and editors still ‘may bend over backward to present 
conflicts in even-handed terms’ (2003: 170).

Moving from empirical to normative questions, how to judge press performance in 
the ‘death panels’ controversy is not a straightforward matter. For example, by our meas-
ure, almost 40 percent of news stories, and around 58 percent of editorials, flatly labeled 
the claim false. Is 40 percent a ‘high’ number, given the usual constraints of ‘straight 
down the middle’ objectivity? Or is it low, given that such an evaluation was well sup-
ported by the factual record? Moreover, how do we assess the fact that almost half of the 
stories calling the claim false did not cite any source to buttress that claim?
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Conclusion: Truth, journalism, and democracy

Objectivity and verification

Kovach and Rosenstiel (2010) contend that the continued relevance of the mainstream 
media depends in part on how they arbitrate the factuality of competing claims about 
public affairs, including those claims lobbed into the public square from new media plat-
forms. Other leading journalists and educators seem to agree that the mainstream media’s 
job of separating factual wheat from fallacious chaff is more important in the new media 
era. Brooks Jackson, editor of Factcheck.org, for example, has argued that:

The ‘news’ that is not fit to print gets through to people anyway these days, through 24-hour 
cable gasbags, partisan talk radio hosts and chain e-mails, blogs and Web sites … What readers 
need now … are honest referees who can help ordinary readers sort out fact from fiction. 
(Stelter, 2010)

What is less certain is how mainstream journalism can take on that challenge. One prob-
lem illuminated in our study is that between competing practices of ‘objectivity’, only one 
(the road generally less taken) licenses journalists to forego reporting ‘both sides’.

Journalism educator and critic Jay Rosen has argued that ‘neutrality and objectivity 
carry no instructions for how to react’ to the rise of false but popular claims (The 
Economist, 2010). We contend that the story is more complicated: mainstream journal-
ists’ ‘instruction manual’ contains contradictory rules for arbitrating the validity of 
claims. Indeed, the active journalism of verification advocated by Kovach and Rosenstiel 
faces a significant hurdle those authors do not discuss: American journalism’s predomi-
nant norm mandates that ‘objective’ reporters include the views of ‘both sides’. Refusing 
to play by this rule would require a conscious determination that once a claim has been 
convincingly refuted by non-partisan sources, it no longer merits news attention – a deci-
sion easier to imagine than to execute, particularly when those claims continue to reso-
nate with the public and to provoke official response.

Journalism and public opinion

A significant portion of the public saw the ‘death panels’ claim as valid or at least 
plausible. According to available public opinion polls, public belief in government 
panels deciding when people would be denied health care was significant and, by some 
measures, actually increased throughout August 2009. A Pew Research Center poll 
released on 20 August reported that 30 percent believed that proposed health care leg-
islation would ‘create death panels’ (Pew, 2009). In a more broadly worded question in 
a 15–17 August NBC/Wall Street Journal poll (2009), 45 percent of people believed 
that government was likely to make decisions about when to stop providing care to the 
elderly, 19 percent more than in a similarly worded question in a 10–13 August Daily 
Kos/Research 2000 poll (cited in Nyhan, 2009). Belief in this extreme type of govern-
ment rationing of health care remained impressively high (41%) into mid-September 
(CNN/ORC, 2009).
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More troublingly, the same Pew Center survey found that the percentage calling the 
claim true (39%) among those who said they were paying very close attention to the 
health care debate was significantly higher than among those reporting they were fol-
lowing the debate fairly closely (23%) or not too closely (18%). It is clear that some of 
these death panel believers followed the debate most closely through partisan and 
opinion outlets unexamined in this study, and that there was a strong correlation 
between watching Fox News regularly, for example, and belief in death panels.7 But it 
also seems clear that coverage in the mainstream media did less to clarify the situation 
than we might assume – echoing the findings of Jerit and Barabas (2006) regarding 
widely circulated inaccurate claims about Social Security that were believed most 
among those following the debate most closely. In fact, the Pew Center found that the 
difference in belief in ‘death panels’ among newspaper readers versus non-newspaper 
readers was relatively small: 55 percent of people who read a newspaper regularly said 
the claim was not true, versus 46 percent of non-newspaper readers – a statistically 
insignificant difference.8

Thus, we arrive at a question posed by Kuklinski et al. (2000) over a decade ago: ‘Are 
there any forms of … media reporting that could better convey accurate beliefs about 
politics and policy and correct false … beliefs when they arise?’ Conceivably, the resil-
ience of the ‘death panels’ claim may be evidence that the new media have lessened the 
mainstream media’s influence. Indeed, fallacious claims find more places to ‘stick’ in an 
increasingly fragmented and politicized media system, in which political predispositions 
are readily reinforced, less agreement on policy realities is possible, and publics become 
more manipulable (Bennett and Iyengar, 2008; Katz, 1996; Manjoo, 2008; Nie et al., 
2010; Nyhan, 2010; Stroud, 2010; Sunstein, 2001). For example, the conservative media 
‘echo chamber’ comprised of outlets such as Fox News provides attitudinal resources 
that strengthen pre-existing beliefs and encourage active rejection of mainstream media 
reports (Jamieson and Cappella, 2009).9 Similarly, many online communities tend to 
cultivate shared conceptions of the world at odds with those of mainstream news (Jones, 
2009). Together, these developments in the media system are rather perfectly suited to 
the social psychological mechanisms of selective exposure (Zillmann and Bryant, 1985: 
533–567) and motivated reasoning (Kunda, 1990; Prasad et al., 2009; Redlawsk, 2002), 
allowing audiences ever greater ability to screen out uncongenial information, and hold 
on tightly to predispositions.

Alternatively, the ‘death panels’ controversy may also demonstrate that the main-
stream media themselves bore some responsibility for the claim’s persistence. The 
claim resembles what one author has called a ‘rumor bomb’: a strategic catchphrase 
intentionally designed to undermine serious public deliberation by playing on public 
uncertainty or fear (Harsin, 2008). Because such claims are not defined with any degree 
of specificity, he argues, they present a ‘crisis of verification’ in which ‘the reporter is 
unable to verify the claim through … other reliable sources, in accordance with profes-
sional rules of reporting and codes of ethics’, yet because such rumors make for inter-
esting news they are disseminated anyway, thus accomplishing their goal (2008: 165). 
Indeed, Palin’s Facebook post that popularized the ‘death panel’ catchphrase said noth-
ing about any specific legislative provision. News outlets and fact-checkers could 
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examine the language of currently debated bills to debunk the claim – and some did, as 
our data demonstrate. Nevertheless, it appears, when examining the Pew data reported 
here, that the nebulous ‘death panel bomb’ reached its target in part because the main-
stream media so often repeated it.

Notes

1  The ‘death panels’ claim was judged to be untrue by leading fact-checking organizations 
because it was, at best, a questionable extrapolation from language of a particular section 
of HR 3200, one version of health care reform legislation being considered in 2009. Section 
1233, entitled ‘Advance Care Planning Consultation’, provided for Medicare reimburse-
ment for doctors to provide end-of-life counseling for patients. See http://politifact.com/
truth-o-meter/article/2009/dec/18/politifact-lie-year-death-panels/

2  The notion that health care reform legislation allowed for governmentally coerced euthana-
sia was not Sarah Palin’s invention. It had emanated ‘from many of the same pundits and 
conservative media outlets that were central in defeating President Bill Clinton’s health care 
proposals’ (see Rutenberg and Calmes, 2009).

3  Moreover, the most popular news websites online are, by and large, websites that have a 
mainstream counterpart or that aggregate news from mainstream outlets. Of the top 10 most 
popular websites, according to the web information company Alexa, nine rely exclusively on 
content produced by mainstream news outlets, while just one can rightly be considered ’new 
media’ in terms of content (2011).

4  This dichotomous view of objectivity appears to be instilled in journalists’ training. One 
popular journalism textbook instructs the reporter to ‘at least consider information and opin-
ions from sources who may be opposed to the mainstream … viewpoint. At the same time, 
a reporter has to use common sense and dismiss the views or statements of “crackpots” or 
fringe elements whose positions are implausible and too extreme’ (Rolnicki et al., 2007: 6).

5  Only three news stories in our sample – less than 1 percent – discussed the ‘death panels’ 
claim in a context other than the health care reform debate, and so the number reported here 
is not skewed by information taken out of context.

6  A total of 40 stories in our sample mentioned PolitiFact and/or FactCheck.org, but most did 
not specifically mention their debunking of the ‘death panels’ claim.

7  Unpublished Pew Center data provided to the authors indicates that 46 percent of those 
reporting they watched Fox News regularly believed the ‘death panels’ claim, versus only 
31 percent of others; similarly, 58 percent of regular viewers of MSNBC rejected the ‘death 
panels’ claim versus 25 percent of others.

8  Unpublished Pew Center data provided to the authors.
9  The Pew Center survey found that Fox viewers believed the ‘death panels’ claim by a margin 

of 46 percent to 31 percent. Nyhan (2010) finds belief in ‘death panels’ was especially high 
among Republicans, particularly Republicans who believed themselves to be well informed 
about health care reform.
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FAKE NEWS IS A REAL ANTITRUST PROBLEM

BY SALLY HUBBARD1

I. INTRODUCTION

The public and political outcry over fake news — and what to do about it — has generated abundant commentary. Yet few commentators 
have focused on how concentrated market power in online platforms contributes to the crisis. This essay expands on my view, originally 
set forth in Washington Bytes in January, that fake news is, in part, an antitrust problem.2

Fake news can be challenging to define. In this essay, fake news means stories that are simply made up for profit or propaganda 
without using trained journalists, conducting research or expending resources. Articles written according to journalistic practices from a 
particular political perspective or containing factual errors do not meet the definition of fake news used here.

This essay will explore two primary reasons why fake news is an antitrust problem. First, Facebook and Google compete against 
legitimate news publishers for user attention, data and advertising dollars. The tech platforms’ business incentives run counter to the 
interests of legitimate news publishers, and the platforms pull technological levers that harm publishers’ business models and advantage 
their own. Such levers keep users within Facebook’s and Google’s digital walls and reduce traffic to news publishers’ properties, depriving 
publishers of the revenue essential to fund legitimate journalism and to counter fake news.

Second, Facebook and Google lack meaningful competition in their primary spheres of social media and online search, respectively. 
As a result, their algorithms have an outsized impact on the flow of information, and fake news purveyors can deceive hundreds of millions 
of users simply by gaming a single algorithm. Weak competition in social media platforms means Facebook can tailor its news feed to 
serve its financial interests, prioritizing engagement on the platform over veracity. Lack of competition in online search means Google does 
not face competitive pressure to drastically change its algorithm to stem the spread of fake news.

Consumers and advertisers unhappy about the spread of fake news on Facebook and Google, or publishers dissatisfied with the 
two platforms’ terms of dealing, have limited options for taking their business elsewhere. If eliminating fake news were necessary to keep 
users, advertisers and content creators from defecting to competitive platforms – if profits were at stake – Facebook and Google would 

1 Sally Hubbard is a Senior Editor at The Capitol Forum and former Assistant Attorney General in the New York State Attorney General’s Antitrust Bureau. 

2 “Why Fake News Is An Antitrust Problem,” (Jan. 2017) https://www.forbes.com/sites/washingtonbytes/2017/01/10/why-fake-news-is-an-antitrust-
problem/#7d93d93d30f1.
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find a way to truly fix the problem.3

Facebook and Google, like all corporations, have fiduciary duties to maximize profits for their shareholders. Distinguishing content 
based on quality or veracity runs counter to the platforms’ profit motives because any content they cannot advertise around is a lost 
revenue opportunity. And because fake news is more likely to gain attention and foster engagement, it better serves both platforms’ 
advertising-based business models.

The problem is not that Facebook and Google are bad corporations, as corporations are designed to place profits over socio-political 
concerns, even democracy. The problem rather is that the normal checks and balances of a free, competitive market do not constrain 
Facebook and Google from pursuing profits to democracy’s detriment. Regulators and antitrust enforcers have also not meaningfully 
constrained the two firms, at least not yet.

II. FAKE NEWS AND MARKET POWER

Two corporations have an outsized control on the flow of information worldwide. Google accounts for roughly 80 percent of global Internet 
searches, and its search market share exceeds 90 percent in most European countries.4 Facebook dwarfs all other social networks, with 
two billion active monthly users.

Both Google and Facebook are also giants when it comes to the distribution of news. As of 2016, two thirds of Facebook’s then 1.7 
billion U.S. users received news from the platform, according to Pew Research.5 Because Facebook reaches 66 percent of U.S. adults, 44 
percent of the U.S. population gets news from Facebook. With Google’s high online search market share, searching for news on the web 
means using Google. A Google representative thus proudly touts, “Globally we send over 10 billion queries a month to news publishers.”6

Facebook and Google control what content reaches Internet users with every tweak of their algorithms, and they make huge 
profits from that content without having to pay the content creators or invest in content creation themselves. The two firms form a digital 
advertising duopoly and last year accounted for 99 percent of growth in digital advertising revenues in the United States, according to 
one analyst’s estimates.7 On the low end, an executive from the Interactive Advertising Bureau (“IAB”), of which Facebook and Google are 
both members, estimated that the two firms accounted for 69 percent of growth.8

In 2016 alone, the year of the U.S. presidential election and the Brexit vote, Facebook doubled its ad revenue to almost $8 billion. 
Both Facebook and Google have teams that work closely with political campaigns to help them influence election results using digital 
advertising.9

III. FACEBOOK AND GOOGLE COMPETE AGAINST REAL NEWS

While on the one hand acting as gatekeepers for the flow of information worldwide, Facebook and Google on the other hand compete 
against legitimate news companies for user attention, user data and ad dollars. Google and Facebook both have incentives to keep users 

3 See Transcript of The Capitol Forum Conference Call with Professor Scott Galloway Vol. 5 No. 371, November 6, 2017. (“When big tech starts making 
noises that old media and the government seems to buy into that something would be impossible, that’s Latin for we would be less profitable if we did 
this.”). 

4 See Antitrust: Commission fines Google €2.42 billion for abusing dominance as search engine by giving illegal advantage to own comparison 
shopping service, European Commission Press Release (June 2017).

5 “News Use Across Social Media Platforms,” (May 2016) http://www.journalism.org/2016/05/26/news-use-across-social-media-platforms-2016/.

6 See “Poll: 42 Percent of U.S. Adults Seek Out News on Facebook Several Times a Day,” (July 2017) https://morningconsult.com/2017/07/19/poll-
42-percent-access-facebook-news-several-times-day/.

7 “Facebook and Google completely dominate the digital ad industry,” (April 2017) http://www.businessinsider.com/facebook-and-google-dominate-
ad-industry-with-a-combined-99-of-growth-2017-4.

8 “Google and Facebook Account For Nearly All Growth in Digital Ads,” (April 2017) http://fortune.com/2017/04/26/google-facebook-digital-ads/.

9 Technology Firms Shape Political Communication: The Work of Microsoft, Facebook, Twitter, and Google With Campaigns During the 2016 U.S. 
Presidential Cycle, Kreiss & Mcgregor, Political Communication, available at: http://www.tandfonline.com/doi/abs/10.1080/10584609.2017.1364814.
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within their digital walls, engaging with content on the Facebook platform or on Google search pages, web properties and apps, rather 
than on news publishers’ properties.

Focusing on Facebook, the more outrageous content is, the more it elicits likes, shares, comments and clicks, collectively called 
“engagement.” Facebook profited from the engagement generated by the fake news story claiming Pope Francis endorsed Donald Trump 
for president more than it would profit from the average real news story; the story got 960,000 combined likes, shares, comments and 
clicks on Facebook.

Facebook’s goal is to keep users engaged with content on its platform as much and as long as possible. The more time users 
spend on Facebook’s platform, the more data it collects, the more ads it shows, and the more money it makes. On Facebook’s first quarter 
2016 earnings call, CEO Mark Zuckerberg announced that users spend on average more than 50 minutes per day using Facebook, 
Instagram and Messenger, up ten minutes from the number reported in 2014.10

Google arguably has less incentive than Facebook to hoard users on its platform, since the purpose of online search is to direct 
users to the sources they seek. But about 70 percent of Alphabet’s total 2016 revenue came from the ads that the company sells on 
its own digital properties, including Google web search pages, YouTube and other Google apps.11 Google thus has the incentive to steer 
search users to its own properties. Google has integrated into search verticals like reviews, maps and comparison shopping, and has 
been accused of degrading its search quality results in order to prioritize its own verticals or content that keeps users on Google search 
pages.12 YouTube benefits from top placement in Google search results, and, like Facebook, makes more revenue the more people engage 
with content on its platform.

Facebook’s and Google’s business models are built on maximizing users’ engagement with their platforms, and the platforms use 
content created by others as free fodder for that engagement. Dow Jones CEO Will Lewis accused Google and Facebook of “killing news” 
this way.13 “The digital advertising revenue that we (news organisations) had all been forecasting has been ‘half-inched’ by Facebook and 
Google,” Mr. Lewis told Drum Magazine, adding, “They have taken the money to advertise around our content.” Completely “killing” news 
would be against both firms’ business interests because Facebook and Google require some form of news for fuel. But the platforms have 
little financial interest in preserving the quality of news, and the lowest quality news often generates the most engagement, particularly 
on Facebook and YouTube.

Those who disagree with Mr. Lewis counter that news companies are failing to innovate, clinging to a business model that 
Google and Facebook have disrupted. As explained below, an antitrust lens shows that, arguably, anticompetitive conduct has aided and 
exaggerated that disruption.

IV. CASE STUDY: FACEBOOK INSTANT ARTICLES

A look at Facebook Instant Articles (“FBIA”) sheds light on the ways tech platforms can pull technological levers to disadvantage their 
publishing rivals in the contest for user eyeballs. In Facebook’s early days, publishers and Facebook made a bargain: Publishers would fuel 
Facebook’s platform with free high-quality content, and in return Facebook would provide publishers with user traffic. Over time, Facebook 
has adjusted its product design to keep more and more of that traffic for itself.

Facebook has implemented product changes that deter users from clicking away from its platform and onto publishers’ sites. In 
2014, Facebook defaulted users to an in-app browser for clicking on external links, rather than sending users to an external browser. But 
the in-app browser is slow. On iOS, for example, Facebook does not use the fastest in-app browser that Apple makes available. In a test 

10 See “Facebook Has 50 Minutes of Your Time Each Day. It Wants More.” (May 2016) https://www.nytimes.com/2016/05/06/business/facebook-
bends-the-rules-of-audience-engagement-to-its-advantage.html.

11 See “Google Has a Chink in its Ad Armor,” (Jan. 2017) https://www.bloomberg.com/gadfly/articles/2017-01-27/google-s-high-powered-ad-
juggernaut-has-a-weak-spot.

12 See Luca, Wu, Couvidat, Frank & Seltzer, “Does Google Content Degrade Google Search? Experimental Evidence,” Harvard Business School Working 
Paper, No. 16-035, September 2015, (Revised August 2016); “Google Has Picked An Answer For You—Too Bad It’s Often Wrong,” (Nov. 2017) https://
www.wsj.com/articles/googles-featured-answers-aim-to-distill-truthbut-often-get-it-wrong-1510847867.

13 “Dow Jones chief accuses Google and Facebook of ‘killing news,’” (Dec. 2016) http://www.thedrum.com/opinion/2016/12/01/dow-jones-chief-
accuses-google-and-facebook-killing-news.

http://www.competitionpolicyinternational.com


4

www.competitionpolicyinternational.com
Competition Policy International, Inc. 2017© Copying, reprinting, or distributing 

this article is forbidden by anyone other than the publisher or author.

CPI Antitrust Chronicle December 2017

by The Capitol Forum, Facebook’s in-app browser on iOS loaded on average three seconds slower than regular Safari.14 A study by Google 
shows that 53 percent of mobile users abandon websites that take more than three seconds to load.15

As publishers grew frustrated by slow load times, Facebook presented FBIA as a purported solution. Facebook claims that Instant 
Articles are not prioritized in the news feed, but their faster load times increase engagement and thus bring prioritization. According to 
Facebook, users click on Instant Articles 20 percent more than other articles, and they share Instant Articles 30 percent more than mobile 
web articles on average.16

Prioritizing content that is either native to Facebook’s platform or that does not require clicks to publishers’ sites resembles 
conduct at issue in the European Commission’s Google Shopping decision. The EC determined that Google abused its dominance in 
search by prioritizing its own comparison shopping service in its search results, to the detriment of rival shopping services. The EC fined 
Google 2.4 billion euro and required Google to treat its competitors equally as it treats its own shopping services.

Because Instant Articles are housed on Facebook’s platform, publishers that adopt the format lose the web traffic that supports 
their advertising revenue. The granular user data publishers collect via cookies on their sites will cede to whatever basic data Facebook 
chooses to provide. Publishers further cannot verify the accuracy of the data Facebook does provide them. Indeed, Facebook has reported 
several times in recent months that its metrics were wrong.17

Antitrust enforcers are beginning to understand that data confers competitive advantage. At a September 9, 2016, data ethics 
event on Data as Power, EC Commissioner Margethe Vestager stated that it is important to “keep a close eye on whether companies 
control unique data, which no one else can get hold of, and can use it to shut their rivals out of the market,” adding, “That could mean, 
for example, data that’s been collected through a monopoly.”

As for advertising, Facebook promises to give publishers 70 percent of ad revenue served up in Instant Articles through the 
Facebook Audience Network. But if publishers widely adopt the format and users grow accustomed to it, Facebook easily could change 
that split in its favor in the future. Once dependent on a dominant tech platform, publishers lack bargaining power to protest changes 
because they cannot credibly threaten to abandon the platform.

In contrast to the impact on legitimate news publishers, Facebook’s tactics to keep users on its platform do not financially impair 
fake news purveyors because fake news costs very little or nothing to produce. If a fake news article generates 100,000 “likes” on 
Facebook and only 50 users manage to venture off of Facebook to the fake news website, its creator has made a profit. In contrast, if 
100,000 people “like” a New York Times article on Facebook but only 50 visit NYTimes.com, the New York Times has not recouped the 
money it paid to journalists to write and research the piece.

And because the New York Times article is not incendiary or outrageous, it may not lead to 100,000 “likes” on Facebook. With less 
engagement, Facebook will not make as much money from the New York Times article as it would from the article claiming the Pope had 
endorsed Donald Trump, and hence its algorithm will give the New York Times article lower priority.

FBIA is just one example of the ways that tech platform business models conflict with those of legitimate news publishers. Google 
has also been accused of “nativizing” content, which means taking publishers’ and other creators’ content and rendering it native to 
Google’s search pages. Getty Images has filed complaints in the EU accusing Google of nativizing Getty’s photos within its digital walls,18 
an accusation Google denies. Both Facebook and Google give priority placement to nativized content in their search results and news 
feeds, respectively, lessoning consumers’ interactions with publishers’ websites.

14 “The Capitol Forum Tested Facebook Browser Load Times; Facebook’s Slow Load Times for In-app Browser Likely Push Users Towards Instant 
Articles and Native Content, Raising Antitrust Concern in EU,” (Nov. 22, 2016) http://createsend.com/t/j-0618B67563654AE1.

15 See “The need for mobile speed: How mobile latency impacts publisher revenue,” (Sept. 2016) https://www.doubleclickbygoogle.com/articles/
mobile-speed-matters/.

16 Facebook Instant Articles advertisement, available at: https://fbookmedia.files.wordpress.com/2016/04/ia-infographic-final_1x.jpg.

17 “Facebook’s Latest Ad Measurement Error Comes At the Worst Possible Time,” (May 2017) http://fortune.com/2017/05/17/facebook-measurement-
error/.

18 By incorporating Getty Images in Google image search, Google has “diverted users away from source sites and siphoned traffic from Getty Images, 
other media organizations and image creators,” says Getty. http://press.gettyimages.com/getty-images-files-competition-law-complaint-against-
google/.
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By aggregating legitimate and fake news in the same place and refusing to distinguish content based on quality, both platforms 
have arguably commoditized news.19 When an article by the New York Times appears side by side with an article by a fake news outlet 
and has the same appearance, users have a harder time distinguishing the fake from the real. Aggregation also means quality journalism 
does not earn the spoils of its labor. Journalists quickly find their scoops replicated en masse and the copies aggregated on equal footing 
with the original.

Publishers have also accused Facebook and Google of interfering with their subscription-based models, which would render that 
content unavailable for their platforms. When, for example, the Wall Street Journal limited access to Google’s “first click free” program, it 
experienced a 44 percent drop in referrals from Google.20 At time of writing, Google has given publishers control over how many clicks, if 
any, they choose to give away for free before showing a pay wall, and Facebook has announced it will support subscriptions in Facebook 
Instant Articles. As long as the market structure is unfazed, however, such changes are half-measures unlikely to significantly stem 
legitimate news companies’ loss of revenue to Facebook and Google.

V. GOOGLE AND FACEBOOK LACK MEANINGFUL COMPETITION

The second main reason fake news is an antitrust problem is that Google and Facebook lack competitive discipline from other search 
engines and social networks, respectively. Having two dominant algorithms controlling the flow of information enables deception on a 
massive scale, meaning that the concentration of the search and social markets is directly related to the scope of fake news’ damage.

If, hypothetically, five social networks and five search engines all had comparable market shares and competed against one 
another to have the best algorithm, a purveyor of fake news would need to exploit the differing weaknesses of more algorithms to 
do drastic damage. And consumers could have the option of choosing the social network or search engine that does not enable the 
proliferation of fake news, perhaps even a competitor that prioritizes the veracity of news over engagement.

Legitimate news companies could even block their content from those social networks and search engines that speed their 
financial demise. News companies currently lack bargaining power against Facebook and Google because they lack alternatives for 
reaching large numbers of users. In 2009, Rupert Murdoch accused Google of stealing media content and threatened to withdraw his 
media companies’ articles from Google search, but he could not viably follow through on the threat. Hence, Facebook and Google are 
constantly changing terms and adjusting their algorithms, and publishers have little choice but to adapt and accommodate regardless of 
how the changes may negatively affect their own profitability.

Some commentators argue competition in online search and social media is not possible and that Facebook and Google are 
natural monopolies because of network effects – their services’ value to the user increases as the number of users of the product grows. 
A related argument is that Facebook and Google are dominant simply because they are the best. But the assumptions that dominance is 
inevitable and has been achieved only through merit are worth questioning.

Acquisitions of competitive threats, for example, have helped both firms amass and retain market power. Instagram built a thriving 
social network with 27 million users on iOS alone, centered around sharing images.21 Then Facebook bought it. WhatsApp succeeded in 
getting the attention of 450 million users and was also acquired by Facebook. Facebook even reportedly has its own app to detect new 
apps that could be competitive threats, so that it can build its own version.22 DoubleClick was the leader in display advertising, and then 
Google bought it. Together Facebook and Google have bought nearly 300 companies.

For those companies that Facebook cannot buy, Facebook can coopt their most popular features. Facebook has systematically 

19 Facebook and Google impose rules that “have commoditized the news and given rise to fake news, which often cannot be differentiated from real 
news.” https://www.newsmediaalliance.org/release-digital-duopoly/ See also https://www.forbes.com/sites/washingtonbytes/2017/10/18/what-to-
do-about-facebook/ (“Facebook is effectively commodifying all news, making it impossible for a user to separate fact from fake.”).

20 “WSJ Ends Google Users’ Free Ride, Then Fades in Search Results,” (June 2017) https://www.bloomberg.com/news/articles/2017-06-05/wsj-
ends-google-users-free-ride-then-fades-in-search-results

21 “Facebook Buys Instagram For $1 Billion; Turns Budding Rival Into Its Standalone Photo App,” (April 2012) https://techcrunch.com/2012/04/09/
facebook-to-acquire-instagram-for-1-billion/.

22 “Facebook’s Willingness to Copy Rivals’ Apps Seen As Hurting Innovation,” (Aug. 2017) https://www.washingtonpost.com/business/economy/
facebooks-willingness-to-copy-rivals-apps-seen-as-hurting-innovation/2017/08/10/ea7188ea-7df6-11e7-a669-b400c5c7e1cc_story.html.
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copied Snapchat’s innovations, for instance, and rolled them out to its 2 billion monthly users.

Neither has Google competed purely on the merits, according to the EC Google Shopping decision finding an abuse of dominance.23 
The EC is also investigating Google for allegedly requiring phone manufacturers to install a suite of apps on Android phones as a condition 
of installing the must-have Google Play app, allegations that mirror conduct in the Microsoft antitrust cases regarding Internet Explorer. 
The contracts also allegedly prohibit manufacturers from preinstalling competing search engines and other competing apps in Android 
phones, helping Google maintain its monopoly in search as the world moved to mobile. Android has approximately an 86 percent global 
market share.

If, alternatively, one accepts the argument that network effects mean there will always be one dominant social network and one 
dominant search engine, and that Facebook and Google are natural monopolies, then governments around the world are likely to label 
them utilities and regulate them.

For example, when U.S. policymakers accepted that robust competition in broadband was not likely, they passed utility-style net 
neutrality regulation to prevent broadband companies from acting as gatekeepers who decide what content reaches users.24 The U.S. 
Federal Communications Commission similarly understood that weak cable competition means content creators lack options for program 
carriage and created a framework for content companies to sue cable providers for discrimination.25 In the absence of competition, 
policymakers impose neutrality, non-discrimination, and equal access regulations.

An alternative to a non-discrimination regulatory regime is antitrust enforcement. Antitrust enforcers can also pursue non-
discrimination remedies, like the EC’s equal treatment remedy in Google Shopping. Enforcers serious about promoting tech platform 
competition will likely bolster their merger enforcement, moving beyond the formulaic and narrow analysis that cleared deals like 
Facebook/Instagram and Google/DoubleClick.

Like legal precedent governing mergers, Sherman Act Section 2 legal precedent is making it difficult for antitrust enforcers to 
promote competition in the digital economy. The U.S. Department of Justice brought its case against Microsoft 18 years ago, and the 
dearth of enforcement in the meantime is partly attributable to legal precedent that imposes high bars for prevailing on monopolization 
claims. Legal precedent involving monopoly, monopoly leveraging, attempted monopoly, tying and bundling all require adaptation for 
Section 2 to optimally serve its purpose of preventing monopolization. Even under existing U.S. law, however, antitrust enforcers have the 
tools to combat illegal conduct and are beginning to gain the political will as well.

VI. CONCLUSION

To sum up, fake news is an antitrust problem because Facebook and Google are not just aggregators of news but also competitors to 
publishers, competing for ad dollars, user attention and data. Their business incentives run counter to the interests of legitimate media 
companies, and they pull technological levers that harm media companies’ business models and advantage their own. To provide counter 
speech to fake news, legitimate news companies must be strong and well-financed.

Because they lack meaningful competition, Facebook and Google – and the fake news purveyors who game their algorithms – 
have an outsized impact on the flow of information. The two firms can tailor their algorithms to serve their financial interests, rather than 
making profit-reducing changes to combat fake news. Without choice and lacking bargaining power, consumers, advertisers and content 
creators who want legitimate news prioritized instead of fake news have limited ability to take their business elsewhere.

The current situation is not sustainable, and either a non-discrimination regulatory regime or stronger antitrust enforcement is 
inevitable. Measures that do not alter market structure or provide competitive pressure to combat fake news will face limits.

23 See European Commission press release, supra note 4.

24 Note, the current FCC Chairman Ajit Pai is expected to repeal Title II, but opponents will likely litigate the agency reversal under the Administrative 
Procedures Act. See Khan, Amazon’s Antitrust Paradox, Yale Law Journal, Vol. 126 No. 3, January 2017 (explaining that two options for policymakers 
who are concerned about Amazon’s market power are reforms to antitrust principles or utility-style non-discrimination regulation).

25 See Section 616 of the U.S. Communications Act; See also What to Do About Google? (Sept. 2017) https://www.forbes.com/sites/
washingtonbytes/2017/09/08/what-to-do-about-google/#266818a67001 (Economist Hal Singer advocates for the application of a non-discrimination 
framework like Section 616 to both broadband companies and edge providers like Facebook and Google).

http://www.competitionpolicyinternational.com
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Intermediary Liability for Online User
Comments under the European
Convention on Human Rights

Robert Spano*

A B S T R A C T

In the recent judgments of Delfi AS v Estonia and Magyar T.E. and Index.hu Zrt v
Hungary, the European Court of Human Rights for the first time sought to clarify the
limits to be imposed on intermediary liability regimes for online user comments and
the factors to be assessed in the determination of the appropriate balance between the
Article 10 speech rights of online intermediaries and the Article 8 reputational rights of
those targeted by unlawful user comments. In doing so, the Court has left open to
Contracting States the choice of intermediary liability regime to be adopted at the do-
mestic level. The author, a judge of the Strasbourg Court, comments extrajudicially on
the compatibility of the potential liability regimes with the Court’s new line of case law
and the criticisms levelled at the decision in Delfi AS. He argues that the Court may be
seen to have adopted a middle ground between two diametrically opposing viewpoints
on the regulation of the Internet, one advocating for an environment relatively free
from regulation of online conduct, and the other campaigning for a regulated Internet
where the same legal principles apply both online and offline.
K E Y W O R D S : European Court of Human Rights, intermediary liability, freedom of ex-
pression, Delfi AS v Estonia, Magyar T.E. and Index.hu Zrt v Hungary, Articles 8 and 10
European Convention on Human Rights

1 . P R E L I M I N A R Y R E M A R K S
The Internet has transformed modern society, including the law. In almost all fields
of law the Internet’s influence on the development of existing principles and rules is
currently being analysed and examined, including the field of human rights law. Due
to the advent of the Internet, numerous conceptual and practical problems have
arisen in connection with the right to privacy, freedom of expression and the right to
property. In this article,1 I will discuss the recent case law of the European Court of

* Judge of the European Court of Human Rights.
1 This article is in part based on a series of five public lectures I have recently given on the case law of the

European Court of Human Rights dealing with the Internet and the right to privacy and freedom of ex-
pression under arts 8 and 10 of the European Convention on Human Rights, respectively. The first
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Human Rights (hereinafter ‘the Court’ or ‘the Strasbourg Court’) dealing with free-
dom of expression when Contracting States are faced with questions related to the
imposition of liability for unlawful2 user comments that are posted anonymously on-
line or under a pseudonym. The Strasbourg Court has recently delivered judgments
in two cases, including in a Grand Chamber case, where the Court, for the first time,
has had to formulate the general principles to be applied when an assessment is
made of the latitude that Contracting States have under Article 10 of the European
Convention on Human Rights (hereinafter ‘the Convention’) to impose liability on
online intermediaries for unlawful comments posted on their websites by anonymous
users.

2 . T H E ‘ U N P R E C E D E N T E D ’ N A T U R E O F T H E I N T E R N E T —
O P P O S I N G V I E W P O I N T S O N I T S R E G U L A T I O N

It is axiomatic that the Internet has had a dramatic impact on the form, scope and
patterns of human communications. Unlimited and rapid access to vast amounts of
information, whether through smartphones, tablets or other Internet communication
devices, has reshaped modern societies around the world. It is thus not surprising
that the Strasbourg Court has held that ‘user-generated expressive activity on the
Internet provides an unprecedented platform for the exercise of freedom of expres-
sion’.3 The Court has, however, been mindful that such positive developments may
harbour some negative side effects. Hence, the Court has declared that alongside the
Internet’s benefits

certain dangers may also arise. Defamatory and other types of clearly unlawful
speech, including hate speech and speech inciting violence, can be dissemi-
nated like never before, worldwide, in a matter of seconds, and sometimes re-
main persistently available online.4

In other words, difficult tensions arise on the Internet between freedom of expres-
sion on the one hand, and the right to privacy and personality rights on the other.

lecture was in Tallinn, Estonia, as part of the seminar: ‘Human Rights in Cyberspace – Scoping,
Protecting, Regulating International Human Rights Law and Tackling Future Aspects of Cyber Norms’,
1–2 October 2015. I then took part in a panel discussion during a conference organized by the Council
of Europe on 13 October 2015 and 14 October 2015 in Strasbourg, entitled: ‘Freedom of Expression:
Still A Precondition for Democracy?’ Thereafter, I discussed the topic during a seminar organized by the
George C. Marshall European Center for Security Studies as part of the ‘Program on Cyber Studies’ in
Garmisch Partenkirchen, Germany, 2–17 December 2015. Subsequently, I gave a lecture on 18 January
2016 in the Human Rights Building in Strasbourg, entitled: ‘The Internet and the ECHR – A Paradigm
Shift?’ Finally, I took part in a high-level panel discussion during a conference organized by the Council
of Europe on 9 September 2016 in Strasbourg, entitled: ‘Freedom of Expression – A Constant Factor for
Democratic Security in Europe.’ The analysis presented in this article reflects my personal viewpoint, and
should not in any way be understood as reflecting the views of the European Court of Human Rights or
other sitting Judges. I wish to thank my legal assistant, Ms Sabina Garahan, for valuable assistance during
the research and drafting process.

2 ‘Unlawful’ comments are in this context those that are defamatory or that constitute hate speech or
speech that incites violence.

3 Delfi AS v Estonia Application No 64569/09, Merits and Just Satisfaction, 16 June 2015, at para 110.
4 Ibid. at para 110.
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There are two diametrically opposing views within the ongoing debate on
whether and to what extent the Internet should be regulated. On the one hand, it
has been argued that the sui generis nature of the Internet and its impact on human
relations require that governments (and even private stakeholders such as large on-
line social media and communication networks)5 refrain in large part from imposing
regulatory measures of any kind. The Internet should be a free environment where
users are granted unlimited discretion. On the other hand, a contrary viewpoint has
been elaborated. Under this view, the same legal principles should apply offline and
online. Although the Internet may require the reformulation and adaptation of some
classical legal principles, due to its special nature and impact, the Internet cannot be-
come a legal vacuum where no rules exist.

As I will discuss below, the Strasbourg Court’s first judgments in this field suggest
that the Court is attempting to find a middle ground between these opposing view-
points so as to secure the beneficial effects of the Internet, in particular as regards
freedom of expression, while at the same time safeguarding other fundamental rights,
in particular the right to reputation and the right to privacy.

3 . D I F F E R I N G F O R M S O F L I A B I L I T Y F O R A N O N Y M O U S A N D
D E F A M A T O R Y C O M M E N T S O N T H E I N T E R N E T

The advent of Web 2.0 technologies and applications has enabled everyday Internet
users, who were previously mere consumers of online content, to publish their own
content on various websites, such as blogs, consumer evaluation platforms (such as
Amazon, eBay and TripAdvisor), news websites (through reader comments), social
networking services (such as Facebook, Twitter and LinkedIn), media-sharing web-
sites (such as Instagram and YouTube) and collaborative writing projects (such as
Wikipedia).6

It is to be expected, then, that online user contributions may sometimes take the
form of content that is unlawful. One of the most complex and intriguing legal ques-
tions in this context is who should be liable for defamatory statements made online
by anonymous (or pseudonymous) users. Recently, it has convincingly been argued
by Professors Perry and Zarsky that the legal response to online anonymous defam-
ation should be viewed and analysed as a combination of two components. The first
is the ability (or inability) to bring an action against the content provider, namely
the platform displaying the unlawful statement. Such an action may require modifica-
tion of substantive law through the recognition of some sort of indirect liability. The
second component is the ability (or inability) to bring an action against the speaker,

5 For example, the principle of net neutrality is directed first and foremost at Internet service providers and
provides that as a general rule they should ‘treat Internet traffic equally and without discrimination on the
basis of sender, receiver, content, application, service or device’ (see Article 2.2.3 of Recommendation
CM/REC(2016)5 of the Committee of Ministers of the Council of Europe to Member States on
Internet freedom, adopted on 13 April 2016 at the 1253rd meeting of the Ministers’ Deputies). On net
neutrality, see also the judgment of the United States Circuit Court of Appeals for the District of
Columbia Circuit, 14 June 2016, in Case No 15–1063, United States Telecom Association et al. v Federal
Communications Commission and United States of America.

6 Perry and Zarsky, ‘Who Should be Liable for Online Anonymous Defamation?’ (2015) 82 University of
Chicago Law Review Dialogue 162; Perry and Zarsky, ‘Liability for Online Anonymous Speech:
Comparative and Economic Analyses’ (2014) 5 Journal of European Tort Law 205.

Intermediary Liability for Online User Comments � 667

Deleted Text: -
Deleted Text: ,
Deleted Text: ,
Deleted Text: -
Deleted Text:  
Deleted Text: ,
Deleted Text: -


that is, the anonymous user. Such an action does not usually require modification of
substantive defamation law but does entail an adaptation of procedural law such as
to establish a de-anonymisation process.7

Because this framework provides two potential defendants, each of whom can be
either liable or non-liable, there seem at first glance, according to Professors Perry
and Zarsky, to be four possible liability regimes. First, neither the speaker nor the
content provider is liable. This option does not seem to exist in any jurisdiction, and
for good reason: forgoing liability undermines the delicate balance that has de-
veloped in defamation law between the right to reputation and the freedom of
speech. Secondly, only the speaker is liable (exclusive direct liability). This is in sub-
stance the framework adopted in the United States under section 230 of the
Communications Decency Act 1996. Thirdly, only the content provider is liable (ex-
clusive indirect liability)8 or, lastly, both may be liable. The latter framework has a
basis in the EU E-Commerce Directive 2000/31/EC.9

Professors Perry and Zarsky reject the above-mentioned options. In their view,
the most efficient solution to the problem of online anonymous unlawful speech lies
beyond these four classical categories and involves an innovative combination of dir-
ect and indirect liability. In a legal regime they call ‘residual indirect liability’,10 the
speaker is exclusively liable, but where he or she is not reasonably reachable, the con-
tent provider becomes liable. They observe that a version of this framework has been
adopted in the Defamation Act 2013 in the United Kingdom.11

It is important to stress at the outset that Article 10 of the Convention does not,
as such, mandate any particular form of intermediary liability. However, the question
of whether States are under a positive obligation to have such a regime in place to
safeguard rights under Article 8 of the Convention has not, as yet, been determined
by the Strasbourg Court.12 Like other Convention provisions, Article 10 only

7 Perry and Zarsky, ‘Who Should be Liable for Online Anonymous Defamation?’, ibid. at 162–3.
8 Perry and Zarsky, ibid., which notes the existence of such a system in Israel.
9 Delfi AS v Estonia, supra n 3 at paras 50–57.

10 Perry and Zarsky, ‘Who Should be Liable for Online Anonymous Defamation?’, supra n 6 at 172–5.
11 Ibid. at 172–3.
12 See, however, the case of K.U. v Finland Application No 2872/02, Merits and Just Satisfaction, 2

December 2008, at para 49, concerning an offence of ‘malicious misrepresentation’ of a sexual nature
against a minor (an advertisement which was characterised as being particularly reprehensible) where the
Court found that ‘[a]lthough freedom of expression and confidentiality of communications are primary
considerations and users of telecommunications and Internet services must have a guarantee that their
own privacy and freedom of expression will be respected, such guarantee cannot be absolute and must
yield on occasion to other legitimate imperatives, such as the prevention of disorder or crime or the pro-
tection of the rights and freedoms of others.’ As noted in Delfi AS, supra n 3 at para 149, the Court in
K.U. v Finland rejected the Government’s argument that the applicant had the possibility of obtaining
damages from the service provider, finding that this was not sufficient in the circumstances of the case,
and having regard to both the public interest and the protection of the interests of victims of crime. It
held that there had to be a remedy enabling the actual offender to be identified and brought to justice,
whereas at the relevant time the regulatory framework of the respondent State had not provided for the
possibility of ordering the Internet service provider to divulge the information required for that purpose
(ibid. at paras 47 and 49). Although K.U. v Finland concerned a criminal breach entailing a more sweep-
ing intrusion into the victim’s private life than the facts presented by Delfi AS, the requirement to balance
the value of anonymity on the Internet against other Convention rights and interests persists (see Delfi
AS, supra n 3 at para 149).
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provides for minimum rights in the field of freedom of expression, cf. Article 53 of
the Convention. However, in leaving open the choice of different potential liability
regimes, Article 10 sets certain boundaries so as to safeguard against excessive restric-
tions on speech rights to an extent not corresponding to a pressing social need in a
democratic society.13 On this basis, it is useful to analyse the Court’s existing case
law to determine whether the Court has formulated certain general principles that
Member States are required to bear in mind when choosing between the different
potential liability regimes aimed at regulating unlawful online user content.

4 . T H E C A S E L A W O F T H E E U R O P E A N C O U R T O F H U M A N R I G H T S

A. The Grand Chamber Judgment in Delfi AS v Estonia
In Delfi AS v Estonia, the online intermediary had published an article about a ferry
company on its web page, discussing a particular decision taken by the company to
change its ferry routes, which had delayed the construction of cheaper and faster
connections to certain islands. Below the article, many offensive and threatening
comments were left, directed at the ferry operator and its owner. About six weeks
after their publication, Delfi AS removed the offensive comments immediately at the
request of the ferry company owner’s lawyers.

The domestic courts considered the comments to be defamatory, found Delfi AS
to be responsible for them and awarded the owner of the ferry company 5000 kroons
in damages (around 320 euros). An appeal by Delfi AS was dismissed by Estonia’s
Supreme Court, which rejected the portal’s argument that, under the EU E-
Commerce Directive 2000/31/EC, its role as an information society service provider
or storage host was merely technical, passive and neutral, finding that the portal exer-
cised control over the publication of comments. It did recognise that there was a dif-
ference between a portal operator and a traditional publisher of printed media,
pointing out that the former could not reasonably be required to edit comments be-
fore publishing them in the same manner as the latter. However, both had an eco-
nomic interest in the publication of comments and should, therefore, both be
considered ‘publishers/disclosers’.14 The Supreme Court, therefore, held Delfi AS li-
able under the relevant domestic law, finding that the portal had failed not only to
prevent the publication of comments that degraded human dignity, contained threats
and were thus clearly unlawful, but also to remove the comments from its portal on
its own initiative.

Delfi AS complained before the Strasbourg Court that the Estonian civil courts’
finding of liability against it in respect of comments written by its readers constituted
a violation of Article 10 (freedom of expression). In its Chamber judgment, the
Court held, unanimously, that there had been no violation of Article 10, finding that
the imposition of liability by the Estonian courts had been a justified and proportion-
ate restriction on the portal’s right to freedom of expression. Delfi AS’s request for
the case to be referred to the Grand Chamber was granted in accordance with
Article 43 of the Convention.

13 As provided for by Article 10(2) of the Convention.
14 Delfi AS v Estonia, supra n 3 at para 31.
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In the Grand Chamber judgment, an overwhelming majority of judges (15 out of
17) first noted the conflicting realities between the benefits of the Internet, notably
the unprecedented platform it provides for freedom of expression, and its dangers,
namely the possibility of hate speech and speech inciting violence being disseminated
worldwide in a matter of seconds and sometimes remaining available online indefin-
itely, in violation of personality rights.15 As this was the first case in which the Court
had been called upon to examine such a complaint in an evolving field of techno-
logical innovation, it decided to narrow the scope of its inquiry as concerned the na-
ture of the applicant company as well as of the speech in question.16

As concerned the nature of Delfi AS, the Grand Chamber saw no reason to call
into question the distinction made by the Supreme Court between a portal operator
and a traditional publisher of printed media but considered that their duties and
responsibilities might differ. Next, the Grand Chamber noted the Supreme Court’s
characterisation of the comments posted on Delfi AS’s portal as unlawful. Since this
assessment was based on the fact that the comments were tantamount to hate speech
and incitement to violence, the remarks, established as manifestly unlawful, did not
require any linguistic or legal analysis.17 Consequently, the case concerned the duties
and responsibilities under Article 10(2) of the Convention of Internet news portals
providing, on a commercial basis, a platform for user-generated comments on previ-
ously published content where some users, whether identified or anonymous, engage
in clearly unlawful speech, which infringes the personality rights of others and
amounts to hate speech and incitement to violence against them. The case did not,
on the other hand, concern

other fora on the Internet where third-party comments could be disseminated,
for example an Internet discussion forum or a bulletin board where users can
freely set out their ideas on any topics without the discussion being channelled
by any input from the forum’s manager; or a social media platform where the
platform provider does not offer any content and where the content provider
might be a private person running the website or a blog as a hobby.18

It was not in dispute that the national courts’ decisions had constituted an interfer-
ence with Delfi AS’s right to freedom of expression and that restriction had pursued
the legitimate aim of protecting the reputation and rights of others.

The parties’ opinions differed, however, as regards the law to be applied. Delfi AS
argued in particular that the national courts had erred in applying the general provi-
sions of the domestic law as they should have relied upon the domestic and
European legislation on Internet service providers. Notably, the domestic courts, in
interpreting and applying the relevant provisions of the domestic law, considered
that Delfi AS was a ‘publisher/discloser’19 and could be held liable for the uploading
of clearly unlawful comments on its news portal. The domestic courts chose to apply

15 Ibid. at para 110.
16 Ibid. at paras 112–117.
17 Ibid. at para 117.
18 Ibid. at para 116.
19 Ibid. at para 31.
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those norms, having found that the special regulation contained in the Information
Society Services Act transposing the EU Directive on Electronic Commerce into
Estonian law had not applied to Delfi AS’s case since the Directive related to activities
of a merely technical, automatic and passive nature, unlike Delfi AS’s activities, which
went beyond merely providing an intermediary service.20

However, the Grand Chamber found that it was for the national courts to resolve
issues of interpretation and application of domestic law. Thus, it did not address the
issue under EU law and limited itself to the question of whether the Supreme
Court’s application of the domestic law to Delfi AS’s situation had been foreseeable.
Indeed, as a professional publisher running one of the largest Internet news portals
in Estonia for an economic purpose, Delfi AS should have been familiar with the rele-
vant legislation and case law, and could also have sought legal advice on the matter.
Moreover public concern had already been expressed in respect of comments posted
on the portal prior to the publication of the comments in question, and the Minister
of Justice had made clear that the victims of insults could bring a suit against Delfi
AS and claim damages.21 Thus, the Grand Chamber considered that Delfi AS had
been in a position to assess the risks related to its activities, therefore, concluding
that the interference with Delfi AS’s freedom of expression had been ‘prescribed by
law’.22

The Grand Chamber considered that the offensive comments posted on Delfi
AS’s news portal, amounting to hate speech or incitement to violence, did not enjoy
the protection of Article 10 and thus the freedom of expression of the authors of the
comments was not at issue. The question before the Grand Chamber was rather
whether the national courts’ decisions, holding Delfi AS liable for comments posted
by third parties, were in breach of its freedom to impart information as guaranteed
by Article 10 of the Convention.

The Grand Chamber went on to examine whether the finding of liability by the
domestic courts, notably the Supreme Court, had been based on relevant and suffi-
cient grounds. The Grand Chamber agreed with the Chamber’s assessment of the
question which had identified four key aspects: the context of the comments; the li-
ability of the actual authors of the comments as an alternative to Delfi AS being held
liable; the steps taken by Delfi AS to prevent or remove the defamatory comments;
and the consequences of the proceedings before the national courts for Delfi AS.

First, as regards the context, the Grand Chamber attached particular weight to the
extreme nature of the comments and the fact that Delfi AS was a professionally man-
aged Internet news portal run on a commercial basis which sought to attract a large
number of comments on news articles published by it.23 Moreover, as the Supreme
Court had pointed out, Delfi AS had an economic interest in the posting of the com-
ments. The actual authors of the comments could not modify or delete their com-
ments once they were posted. The Grand Chamber, therefore, agreed with the
Chamber and the Supreme Court that, although Delfi AS had not been the actual

20 Ibid. at para 128.
21 Ibid. at para 129.
22 Ibid. at para 129.
23 Ibid. at para 144.
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writer of the comments, that did not mean that it had no control over the comment
environment, and its involvement in making the comments on its news article public
had gone beyond that of a passive, purely technical service provider.24

Secondly, Delfi AS had not ensured a realistic prospect of the authors of the com-
ments being held liable, since it allowed readers to make comments without register-
ing their names, and the measures to establish the identity of the authors were
uncertain.25 Nor had Delfi AS put in place any instruments to identify the authors of
the comments in order to provide to the victims of hate speech the possibility of
bringing a claim.

Thirdly, the steps taken by Delfi AS to prevent or remove without delay the de-
famatory comments once published had been insufficient. Delfi AS did have certain
mechanisms for filtering hate speech or speech inciting violence, namely a disclaimer
(stating that authors of comments were liable for their content, and that threatening
or insulting comments were not allowed), an automatic system of deletion of com-
ments containing a series of vulgar words and a notice-and-take-down system
(whereby users could tell the portal’s administrators about offensive comments by
clicking a single button). Nevertheless, both the automatic word-based filter and the
notice-and-takedown system had failed to filter out the manifest expressions of hat-
red and blatant threats directed at the owner of the ferry company by Delfi AS’s
readers, thereby limiting the portal’s ability to remove offending comments in good
time. As a consequence, the comments had remained online for six weeks. The
Grand Chamber considered that it was not disproportionate for Delfi AS to have
been obliged to remove from its website, without delay, clearly unlawful comments,
even without notice from the alleged victims or from third parties whose ability to
monitor the Internet was obviously more limited than that of a large commercial
Internet news portal such as Delfi AS.26

Finally, the Grand Chamber agreed with the Chamber that the consequences of
Delfi AS having been held liable were small. The 320 euro fine was by no means ex-
cessive for one of the largest Internet portals in Estonia, and its popularity with those
posting comments had not been affected in any way; the number of comments
posted had, in fact, increased.27

Based on a concrete assessment of the above aspects and taking into account the
reasoning of the Supreme Court in the present case, the Grand Chamber found that
the Estonian courts’ finding of liability in respect of Delfi AS had been a justified and
proportionate restriction on the portal’s freedom of expression. Accordingly, there
had been no violation of Article 10 of the Convention.

B. The Chamber Judgment in Magyar T.E. and Index.hu Zrt v Hungary
The applicants in Magyar,28 ‘MTE’ and ‘Index’, had allowed users to comment on
publications appearing on their portals. MTE published an opinion criticising the

24 Ibid. at para 146.
25 Ibid. at para 151.
26 Ibid. at para 158.
27 Ibid. at para 161.
28 Magyar T.E. and Index.hu Zrt v Hungary Application No 22947/13, Merits, 2 February 2016.
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business practice of two real estate websites, while Index subsequently wrote about
the opinion, publishing the full text on its website. The opinion attracted offensive
and vulgar comments on both applicants’ portals.

The company operating the real estate websites brought a civil action against the
applicants, complaining that the opinion and subsequent comments had damaged its
reputation. On learning of the court action, the applicants immediately removed the
comments in question. In their counterclaims they argued that, as intermediary pub-
lishers, they were not liable for user comments, and that, in any event, their criticism
was justified given the numerous consumer complaints and proceedings that had
been brought against the real estate websites’ business practices.

The national courts subsequently found that the comments had gone beyond the
acceptable limits of freedom of expression, stressing that the applicants, by enabling
readers to make comments on their websites, had assumed liability for readers’ injuri-
ous or unlawful comments.29 The K�uria (the highest judicial body in Hungary) thus
imposed 75,000 Hungarian forints (approximately 250 euros) on each applicant in
costs. The applicants’ constitutional complaint was dismissed.

Relying on Article 10, the applicants complained about the Hungarian courts’ rul-
ings against them, which they claimed had effectively obliged them to moderate the
contents of comments made by readers on their websites, arguing that that had gone
against the very essence of free expression on the Internet.

It was not in dispute between the parties that the Hungarian courts’ rulings had
interfered with the applicants’ freedom of expression and the Court saw no reason to
hold otherwise. Nonetheless, the Court was satisfied that a media publisher running
a large Internet news portal for an economic purpose and a self-regulatory body of
Internet content providers would have been in a position to assess the risks related
to their activities, and had to have been able to foresee that they could be held liable
under domestic law for the unlawful comments of third parties. The Court, therefore,
found that the interference at issue had been ‘prescribed by law’ and accepted that
interference had pursued the legitimate aim of protecting the rights of others.30

However, the Court considered that the Hungarian courts had not carried out a
proper balancing exercise between the competing rights involved, namely, between
the applicants’ right to freedom of expression and the right to respect for its com-
mercial reputation of the company operating the real estate websites. Notably, the
Hungarian authorities accepted at face value that the comments had been unlawful
as being injurious to the latter company’s reputation.31 The Court reiterated that

in cases where third-party user comments take the form of hate speech and dir-
ect threats to the physical integrity of individuals, the rights and interests of
others and of the society as a whole might entitle Contracting States to impose
liability on Internet news portals if they failed to take measures to remove

29 Ibid. at para 22.
30 Ibid. at paras 51–52.
31 Ibid. at para 65.
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clearly unlawful comments without delay, even without notice from the alleged
victim or from third parties.32

For those reasons in particular, in Delfi AS, the Court had held that, in view of the
‘duties and responsibilities’ of a large professionally managed Internet news portal,
the finding of liability of such portals for the comments of users who engage in
clearly unlawful speech, which infringes the personality rights of others and amounts
to hate speech and incitement to violence against them, is not contrary to the
Convention.33

The impugned comments in Magyar were, however, devoid of the pivotal elem-
ents of hate speech and incitement to violence. Although offensive and vulgar, the
comments had not constituted clearly unlawful speech. Moreover, while Index was
the owner of a large media outlet which must be regarded as having economic inter-
ests, MTE was a non-profit self-regulatory association of Internet service providers,
with no such known interests.

The Court applied the relevant criteria developed in its established case law for
the assessment of the proportionality of the interference in situations not involving
hate speech or calls to violence. Namely, it considered: the context and content of
the comments; the liability of the authors of the comments; the steps taken by the
applicants; the conduct of the injured party; and the consequences of the
comments.34

First, as regards the context and contents of the comments, the Court noted that
the comments concerned a matter of public interest (a misleading business practice),
which had already generated numerous complaints to the consumer protection ser-
vices and had prompted various procedures against the company concerned. The
content, although offensive and even outright vulgar, was not a defamatory factual as-
sertion but a value judgement or opinion protected under Article 10 of the
Convention, and the expressions used were common in communications on many
Internet portals.35

Secondly, the Court noted that the national courts had found against the appli-
cants because they had enabled readers to make comments on their websites.36 At
no point did the authorities weigh up the liability of the actual authors of the com-
ments against that of the applicants.

Thirdly, the Court explained that the Hungarian courts had imposed liability on
the applicants without examining the conduct of either the applicants or the real
estate websites, and despite the fact that the applicants had taken certain general
measures—such as a disclaimer and a notice-and-take-down system—to prevent
defamatory comments on their portals, or to remove them.

Fourthly, the Court reiterated that what was at stake in this case was the commer-
cial reputation of a private company, which does not have the same moral dimension
as the right to reputation of an individual. In that context, the consequences of the

32 Ibid. at para 91.
33 Delfi AS v Estonia, supra n 3 at para 162.
34 Magyar T.E., supra n 28 at paras 69–71.
35 Ibid. at paras 75–77.
36 Ibid. at para 80.
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comments had to be put into perspective. Since there were already ongoing inquiries
into the real estate websites’ business conduct, the Court was not convinced that the
comments had had any additional or significant negative impact on the attitude of
the consumers concerned.37 On the other hand, holding the applicants liable could
have had negative consequences on their comment environment, perhaps even
impelling them to close the space altogether. Indeed, the Hungarian courts were
hardly concerned with what had been at stake for the applicants as protagonists of
the free electronic media and had failed to carry out any balancing at all between the
interests of freedom of expression on the Internet and the right to its commercial
reputation of the plaintiff company.

Lastly, the Court, referring to Delfi AS, found that, if accompanied by effective
procedures allowing for a rapid response, the notice-and-take-down system could
function in many cases as an appropriate tool for balancing the rights and interests of
all those involved. The Court saw no reason to hold that such a system, in place on
both applicants’ websites, could not have provided a viable avenue to protect the
commercial reputation of the company operating the real estate websites.38

The foregoing considerations were, therefore, sufficient for the Court to conclude
that there had been a violation of Article 10. It should be noted that the Hungarian
Government requested that the Chamber judgment be referred to the Grand
Chamber in accordance with Article 43 of the Convention. The Grand Chamber
Panel rejected the request and the judgment thus became final on 2 May 2016.

C. Analysis
It flows from Article 43 of the European Convention on Human Rights that the
Grand Chamber judgment in Delfi AS v Estonia has, in principle, greater precedential
value than Magyar T.E. v Hungary in respect of the weight to be ascribed to the gen-
eral principles formulated by the Court in the examination of liability for online user
comments. However, it is clear that the Court’s Chamber judgment in the case of
Magyar contributes useful added elements to the holistic assessment of the situation
as it stands, as the judgment develops further the boundaries between those situ-
ations where Member States are free to impose liability on news portals for online
user comments, and those where such liability transgresses the limits of Article 10.

On this basis, I will proceed in two brief parts. First, I will provide some further
reflections on the precedential scope of the Grand Chamber judgment in Delfi AS,
taking into account parts of the reasoning in Magyar as well as the general doctrinal
elements presented in Sections 2 and 3 above. Secondly, I will very briefly comment
on some criticism levied at the judgment in Delfi AS, to the extent possible in the
light of my position as a serving judge of the Strasbourg Court.

(i) The precedential value of Delfi AS
When assessing the precedential value of the Grand Chamber judgment in Delfi AS,
it is important at the outset to bear in mind that the case was the first of its kind
decided at Strasbourg. It is, I submit, self-evident that when it comes to complex legal

37 Ibid. at para 85.
38 Ibid. at para 91.
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problems in the field of Internet law, judges, whether national or international, will
tread carefully as uncertainty still exists as to how the Internet will develop.
Exhaustive empirical and academic studies on the sociological and cultural effects of
this transformative technological innovation have yet to be finalised. The most popu-
lar social media platforms are relatively novel and new applications are constantly
being introduced. It follows that, although the Court’s judgment in Delfi AS was in
the form of a Grand Chamber judgment, the case is to some extent unique and un-
suitable as a basis for broad interpretive conclusions over and above the facts pre-
sented by the case. As was explained in Section 4(A) above, the Grand Chamber
thus, in fact, circumscribed the scope of the case as follows.

(ii) The nature and structure of the news portal on which the comments were
uploaded

In Delfi AS, the news portal in question was one of the largest in Estonia and was
run on a commercial basis. The portal published its own content which was then
open to user comments. The commenting environment was thus an integral part of
its commercial activity. In this regard, it is possible to distinguish the facts in Delfi AS
somewhat from the facts in Magyar, where at least the first applicant was a non-profit
self-regulatory body of Hungarian Internet content providers. This important distin-
guishing element conforms with the reasoning in Delfi AS, where the Grand
Chamber explicitly stated that the case did not concern other fora on the Internet
where user comments could be disseminated.39

This limitation of the holding in Delfi AS may perhaps be understood to mean
that it is, as things stand, an open question how the Court will resolve a complaint
by an online intermediary that is not run on a commercial basis, although some indi-
cations may be drawn from the Fourth Section’s judgment in Magyar, at least as re-
gards the first applicant. In other words, it may be argued that it will be considerably
more difficult for Contracting States to claim that a pressing social need in a demo-
cratic society existed to justify the imposition of liability on an online intermediary,
managed on a non-profit basis, for anonymous and unlawful user comments posted
on its website, than on big and powerful news portals like Delfi AS. It is of course a
different question whether this conceptual difference is, in substance, based on sound
arguments but an assessment of the status of the intermediary in question will cer-
tainly be made on a case by case basis.

(iii) The content and context of user comments
In Delfi AS the user comments in question were considered, both by the domestic
and the Strasbourg courts, to be clearly unlawful as they constituted hate speech and
speech that incited violence against a particular individual.40 The content of the com-
ments was, therefore, such as to circumscribe entirely any protection afforded to the
authors themselves under Article 10 of the Convention.41 Had Estonia been able to
provide for the effective imposition of liability on the authors at the national level, an

39 Delfi AS v Estonia, supra n 3 at para 116.
40 Ibid. at para 140.
41 Ibid.
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element that the Court considered crucial in its evaluation of the proportionality of
the interference in question,42 it seems more likely that the complaint lodged at
Strasbourg by the authors would have been dismissed as manifestly ill-founded (or
even as incompatible ratione materiae with the Convention, if Article 10 would not
have been considered applicable in the light of Article 17).43 On the other hand, it is
an entirely different matter if user comments are ‘merely defamatory’, in which case
a balancing exercise needs invariably to be performed between free speech interests
as protected by Article 10 and reputational interests as protected by Article 8.44

It seems a persuasive proposition to interpret the judgment in Delfi AS as placing
great emphasis on the gravity of the comments in question. An argument could thus
be made that this element constituted the decisive factor in the Court’s decision to
afford the Estonian Government quite a substantial margin of appreciation. If this is
correct, Contracting States cannot necessarily rely on Delfi AS as a basis for the con-
clusion that they would have the same latitude to impose liability on intermediaries
in other situations where the user comments in question do not attain the level of
hate speech or speech that incites violence, but only constitute unlawful speech on
the basis of traditional national defamation laws. This understanding seems to con-
form to the reasoning in Magyar, where the Court explicitly noted that the impugned
comments were not of the same gravity as the ones examined in Delfi AS. Thus in
Magyar, the margin of deference afforded to the Government was considerably nar-
rower than that granted in Delfi AS.

In Section 3 above, I described the different potential liability regimes, as formu-
lated by Professors Perry and Zarsky, which are applicable to unlawful user com-
ments posted online either anonymously or pseudonomously. The Grand Chamber
in Delfi AS has formulated certain general principles that may have an impact on the
Contracting States’ choice between these liability regimes. It may be deduced from
the Court’s reasoning that it was assumed that the most appropriate form of liability
under Article 10 should be direct liability of the authors themselves. However, it can-
not be precluded that Contracting States can be justified under the Convention in
imposing liability on intermediaries when user comments are clearly unlawful and
have been posted anonymously or under a pseudonym, at least where no domestic
mechanisms are in place to afford the injured party a real and effective opportunity
to pursue the actual authors. In other words, the judgment in Delfi AS may be under-
stood as the Court accepting that, in principle, a form of residual indirect liability
may, on the particular facts, conform to Article 10 of the Convention. However, the
judgment in Magyar seems to suggest that such a regime of intermediary liability
should be subject to clear limitations when the comments in question do not attain
the severity of those examined in Delfi AS.

42 Ibid. at paras 142–143.
43 Ibid. at paras 150–151.
44 Brunner, ‘The Liability of on Online Intermediary for Third Party Content - The Watchdog Becomes the

Monitor: Intermediary Liability after Delfi v Estonia’ (2016) 16 Human Rights Law Review 163 at 173.
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(iv) Reflections on the criticism directed at Delfi AS
The Grand Chamber judgment in Delfi AS has been criticised by academics and
other free speech commentators.45 In particular, it has been argued that the judg-
ment restricts free speech on the Internet by allowing the imposition of liability on
intermediaries which afford individuals the opportunity to participate freely online
and disseminate content, and that these intermediaries are now obliged to institute
monitoring mechanisms akin to private censorship.46 The Strasbourg Court in this
regard has been criticised for not accepting that the so-called notice-and-take-down
system, which Delfi AS had in place, and which facilitates the immediate removal of
the comments in question upon notice by the injured party, constituted a sufficient
safeguard by adequately balancing the conflicting interests at stake.47

I am not in a position to comment directly on each and every element of the criti-
cism levied at the Court in this regard. However, it goes without saying that some
critical remarks certainly have merit, while others are perhaps based on an overly
broad evaluation of the precedential scope of the findings in Delfi AS.

In this context, I will restrict myself to the following remarks. As correctly noted
in the Chamber judgment in Magyar, the Grand Chamber in Delfi AS explicitly
observed that if accompanied by effective procedures allowing for a rapid response,
the special notice-and-take-down system set in place by the applicants in the latter
case can ‘function in many cases as an appropriate tool for balancing the rights and
interests of all those involved’.48 However, in cases such as Delfi AS, where user com-
ments take the form of hate speech and direct threats to the physical integrity of indi-
viduals, the rights and interests of others and of society as a whole may entitle
Contracting States to impose liability on Internet news portals if they fail to take
measures to remove clearly unlawful comments without delay, even without notice
from the alleged victim or from third parties.49

45 See, for example, Brunner, ibid. at 173; Cox, ‘Delfi v. Estonia: Privacy Protection and Chilling Effect’,
VerfBlog, 19 June 2015, available at: www.verfassungsblog.de/delfi-v-estonia-privacy-protection-and-chill
ing-effect/ [last accessed 31 December 2016]; Woods, ‘Delfi v Estonia: Curtailing Online Freedom of
Expression’, EU Law Analysis, 18 June 2015, available at: www.eulawanalysis.blogspot.fr/2015/06/delfi-v-
estonia-curtailing-online.html [last accessed 31 December 2016]; Gstrein, ‘The Difficulties of
Information Management for Intermediaries’ (Jean-Monnet Saar/Europarecht Online, 30 July 2015),
available at: www.jean-monnet-saar.eu/?p¼881 [last accessed 31 December 2016]; Voorhoof, ‘Delfi AS
v. Estonia: Grand Chamber Confirms Liability of Online News Portal for Offensive Comments Posted by
Its Readers’, Strasbourg Observers, 18 June 2015, available at: www.strasbourgobservers.com/2015/06/18/
delfi-as-v-estonia-grand-chamber-confirms-liability-of-online-news-portal-for-offensive-comments-posted-
by-its-readers/ [last accessed 31 December 2016]; Article 19, ‘Europe: European Court confirms Delfi
Decision in Blow to Online Freedom’ Article 19, 16 June 2015, available at: www.article19.org/resources.
php/resource/37998/en/europe:-european-court-confirms-delfi-decision-in-blow-to-online-freedom [last
accessed 31 December 2016].

46 Woods, ibid. This is also addressed comprehensively in the dissenting opinion in Delfi AS, supra n 3 at
paras 1–2 and 33–38, of my fellow Judges Saj�o and Tsotsoria.

47 Brunner, supra n 44 at 171; Woods, ibid. For a more optimistic view of this finding, see Bodrogi, ‘The
European Court of Human Rights Rules Again on Liability for Third Party Comments’, LSE Media Policy
Project Blog, 19 February 2016, available at: www.blogs.lse.ac.uk/mediapolicyproject/2016/02/19/the-
european-court-of-human-rights-rules-again-on-liability-for-third-party-comments/ [last accessed 31
December 2016].

48 Magyar, supra n 28 at para 91, citing Delfi AS, supra n 3 at para 159.
49 Delfi AS, ibid. at para 159.
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On the basis of this reasoning, it may be argued that the Strasbourg Court was in
some sense encouraging Contracting States to consider the beneficial value of the
notice-and-take-down system as a suitable mechanism for balancing the implicated
interests, although States are not precluded from adopting more stringent forms of
intermediary liability when confronted with the gravest forms of negative online
comment. I appreciate that this ‘middle-ground’ approach of the Court may not sat-
isfy those who argue that the Internet should not in principle be regulated at all, nor
does it satisfy the opposite camp, campaigning for robust online regulation.
However, the Court’s approach in this respect should come as no surprise, consider-
ing that, historically, the Strasbourg Court has taken great pains to maintain a fair
equilibrium between Article 10 free speech interests on the one hand and Article 8
privacy and reputational interests on the other.

5 . C O N C L U S I O N
In this article, I have discussed the most recent case law of the European Court of
Human Rights dealing with freedom of expression when Contracting States are faced
with questions concerning the imposition of intermediary liability for unlawful user
comments posted online anonymously or under a pseudonym. The discussion has
centred on two cases, one of them a Grand Chamber case, where the Court, for the
first time, formulated the general principles to be applied when an assessment is
made of the latitude that Contracting States have under Article 10 to impose such li-
ability on online intermediaries.

My conclusions are thus as follows: first, in its Grand Chamber judgment in Delfi
AS v Estonia, the Court, in the first case of its kind, trod carefully in the light of pre-
vailing uncertainties as to the future development of the Internet. Although Delfi AS
is a Grand Chamber judgment, the case is to some extent unique and unsuitable as a
basis for broad interpretive conclusions over and above the facts presented by the
case, as set out in Section 4(C)(i) above. The Court in Delfi AS did, however, formu-
late certain general principles under Article 10 of the Convention that may have an
impact on the Contracting States’ choice between different liability regimes. The
Court assumed that the most appropriate form of liability under Article 10 would be
in the form of direct liability of the authors of the comments themselves. However, it
could not preclude that Contracting States can be justified under the Convention in
imposing liability on intermediaries when user comments are clearly unlawful and
have been posted anonymously or under a pseudonym, at least where no domestic
mechanisms are in place to afford the injured party a real and effective opportunity
to pursue the actual authors.

Lastly, it may be argued that in Delfi AS, by in some sense encouraging
Contracting States to consider the beneficial value of the notice-and-take-down sys-
tem as a suitable mechanism for balancing the relevant conflicting interests, the
Court adopted a middle ground between two diametrically opposing viewpoints on
the regulation of the Internet, one advocating for an environment relatively free from
regulation of online conduct and the other campaigning for a regulated Internet
where the same legal principles apply both online and offline.
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Next steps against fake news: Commission sets up High-Level Expert Group
and launches public consultation
 
Brussels, 13 November 2017 

European Commission - Press release

The Commission launched today a public consultation on fake news and online
disinformation and set up a High-Level Expert Group representing academics, online
platforms, news media and civil society organisations.

The work of the High-Level Expert Group as well as the results of the public consultation will contribute
to the development of an EU-level strategy on how to tackle the spreading of fake news, to be
presented in spring 2018.

First Vice-President Frans Timmermans said: "The freedom to receive and impart information and the
pluralism of the media are enshrined in the EU's Charter of Fundamental Rights. We live in an era
where the flow of information and misinformation has become almost overwhelming. That is why we
need to give our citizens the tools to identify fake news, improve trust online, and manage the
information they receive.”

Andrus Ansip,Vice-President for the Digital Single Market, added: "We need to find a balanced
approach between the freedom of expression, media pluralism and a citizens' right to access diverse
and reliable information. All the relevant players like online platforms or news media should play a part
in the solution."

Mariya Gabriel, Commissioner responsible for Digital Economy and Society, stated: "At the heart of
my action lies the defence of citizens' right to quality information which is a cornerstone of our
democracies. I want to have an open and broad discussion about fake news to address this complex
phenomenon in order to overcome the challenges ahead of us."

Public input expected until February
Citizens, social media platforms, news organisations (broadcasters, print media, news agencies, online
media and fact-checkers), researchers and public authorities are all invited to share their views in the
public consultation until mid-February. It will gather opinions on what actions could be taken at EU
level to give citizens effective tools to identify reliable and verified information and adapt to the
challenges of the digital age.

The contributions are expected in three main areas:

The scope of the problem, i.e. how fake news is perceived by citizens and stakeholders, how they
are aware of online disinformation, or how they trust different media

1.

Assessment of measures already taken by platforms, news media companies and civil society
organisations to counter the spread of fake news online, as well as positions on the roles and
responsibilities of the relevant stakeholders

2.

Possible future actions to strengthen citizens access to reliable and verified information and
prevent the spread of disinformation online

3.

This consultation only addresses fake news and disinformation online when the content is not per se
illegal and thus not covered by existing EU or national legislative and self-regulatory actions.

High-Level Expert Group opens for applications
The Commission is inviting experts to apply for the High-Level Group on fake news to advise the
Commission on scoping the phenomenon, defining the roles and responsibilities of relevant
stakeholders, grasping the international dimension, taking stock of the positions at stake, and
formulating recommendations. As far as possible, the group should include several representatives of
each field of expertise, be it academia or civil society delegate. The Commission aims at a balanced
selection of the experts.

The call for application is open until mid-December. The High-Level Expert Group is expected to start in
January 2018 and will work over several months.

Background

https://ec.europa.eu/digital-single-market/news-redirect/606593
https://ec.europa.eu/digital-single-market/news-redirect/606847
https://ec.europa.eu/digital-single-market/news-redirect/606847
https://ec.europa.eu/digital-single-market/news-redirect/606593


IP/17/4481 

Online platforms and other internet services have provided new ways for people to connect, debate
and to gather information. However, the spread of news intentionally misleading readers has become
an increasing problem for the functioning of our democracies, affecting peoples' understanding of
reality.

On 17 and 18 November 2016, the Commission hosted its second Annual Colloquium on Fundamental
Rights, on the topic of "Media Pluralism and Democracy". A Eurobarometer survey published on 17
November 2016 showed that European citizens are worried about the independence of the media, and
levels of trust in media are low.

In his mission letter, President Jean-Claude Juncker tasked Commissioner for the Digital Economy and
Society Mariya Gabriel to look into the challenges the online platforms create for our democracies with
regard to the spread of fake information and initiate a reflection on what would be needed at EU level
to protect our citizens.

In June 2017, the European Parliament adopted a Resolution calling on the Commission to analyse in
depth the current situation and legal framework with regard to fake news and to verify the possibility
of legislative intervention to limit the dissemination and spreading of fake content.  The Commission
has confirmed that this is a priority and has included the initiative against fake news online in its 2018
Work Programme.

For More Information
Public Consultation

Call for application: High-Level Expert Group

Web-streaming of the Multi-Stakeholder Conference: 13 November and 14 November

Vice-President Andrus Ansip's speech in the European Parliament, 5 April 2017

 

 

 
ANNEX
Building an EU strategy to tackle the spreading of fake news online
The Commission's key initiatives and events:

March 2015: under the mandate of the European Council, the EEAS East Strategic Communication
Task Force was launched to identify, analyse, and raise awareness of Russia's ongoing
disinformation campaigns on a daily basis

-

May 2016: Presentation of the Communication on Online Platforms, encouraging the industry to
step-up voluntary efforts to tackle practices such as fake or misleading online reviews.

-

13 November 2017: Launch of the Public Consultation and the High-Level Group on fake news,
Multi-Stakeholder event in Brussels combined with an ongoing dialogue with Member States

-

January 2018: First meeting of the High-Level Group on fake news-

March 2018: Results from the Public Consultation and Eurobarometer Survey-

April 2018: Report from the High-Level Group-

Spring 2018: Communication on fake news and online disinformation-
 

The Commission's Representations in the EU Member States and external delegations in third countries
will participate in the debate and gather information on national rules and initiatives addressing the
spread of fake news in their countries.

 

 

Press contacts:
Nathalie VANDYSTADT (+32 2 296 70 83)
Johannes BAHRKE (+32 2 295 86 15)
Julia-Henriette BRAUER (+32 2 298 07 07)

General public inquiries: Europe Direct by phone 00 800 67 89 10 11 or by email

http://europa.eu/rapid/press-release_IP-16-3690_en.htm
http://ec.europa.eu/COMMFrontOffice/publicopinion/index.cfm/Survey/getSurveyDetail/instruments/SPECIAL/surveyKy/2119
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http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&amp;reference=2016/2276(INI)
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Column

‘‘Fake news’’: False fears or
real concerns?

Tarlach McGonagle
Institute for Information Law (IViR), Faculty of Law, University of Amsterdam, Amsterdam, the Netherlands

‘‘Fake news’’ has become a much-used and much-hyped term in the so-called ‘‘post-truth’’ era that

we now live in. It is also much-maligned: it is often blamed for having a disruptive impact on the

outcomes of elections and referenda and for skewing democratic public debate, with the 2016 US

Presidential elections and Brexit referendum often cited as examples. ‘‘Fake news’’ has also been

flagged for fuelling propaganda and ‘‘hate speech’’ and even violence. ‘‘Pizzagate’’ is an infamous

example of exceptional circumstances in which a false news story had a central role in a shooting

incident. In December 2016, a man in Washington D.C. took it upon himself to ‘‘self-investigate’’

a story (a completely unfounded conspiracy theory) that the Hillary Clinton campaign team was

running a paedophile ring from the premises of a pizzeria. Shots were fired and he was arrested and

charged with assault and related offences.1

Given all this bad press, it is perhaps little wonder that ‘‘fake news’’ has become a major

preoccupation for international organisations, national law- and policy-makers, the media and

media actors, civil society and academia. But what exactly is ‘‘fake news’’ and what is all the

fuss about? In addressing these questions, this column will also consider historical and contem-

porary perspectives on the term and its relationship with human rights.

Definitional dilemmas

‘‘Fake news’’ is information that has been deliberately fabricated and disseminated with the

intention to deceive and mislead others into believing falsehoods or doubting verifiable facts;2

it is disinformation that is presented as, or is likely to be perceived as, news. Unlike many other
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1. See further, Alan Yuhas, ‘‘Pizzagate’ Gunman Pleads Guilty as Conspiracy Theorist Apologizes over Case’ The
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accessed 23 September 2017.

2. The first prong of this definition has been borrowed, almost verbatim, from the Ethical Journalism Network. See <http://
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types of information, news plays a particular role in democratic societies: it is a key source of

accurate information about political and societal affairs, which informs public opinion-making and

deliberative processes. If news is ‘‘fake’’, it misinforms the public and democratic debate is

polluted at the source.

‘‘Fake news’’ is a very catchy term. It trips off the tongue. The economy and simplicity of the

two-word combination make it a real buzz-word and a great sound-bite. It instantly conjures up a

variety of meanings and can thus be used very flexibly. But therein lies the rub. Behind the

apparent simplicity of the term lurks a potentially vast range of qualitatively different types of

expression. It could cover anything from playful hoaxes to belligerent propaganda or incitement to

violence. This is not only unhelpful from a legal perspective, it is highly problematic. Calls to

regulate or criminalise ‘‘fake news’’, which are often prompted by one or more high-profile

incident(s) involving extreme forms of ‘‘fake news’’, tend to overlook the variation behind the

term. Concern about particular sub-sets of ‘‘fake news’’ should not inform law-making in respect

of a more generic whole. Hard cases make bad law and an entire village should not be burned to

roast a pig.

Another problem arising from the absence of clear definitions is that national laws criminalising

‘‘fake’’ or ‘‘false’’ news are susceptible to mis-use and abuse through arbitrary interpretation and

enforcement. Free speech NGOs like ARTICLE 19 report that such laws are often used by

governments across the world to stifle independent and critical media, thereby creating a chilling

effect on freedom of expression and public debate.

It is therefore essential that we stand back from the term and distinguish between the types of

expression which it purportedly covers. Clear-sighted, critical judgment is called for because

whereas some of the types of expression in question may be harmful, many of them certainly are

not. Accordingly, some of them may be subject to the recognised limitations to freedom of

expression under international human rights law, whereas others will enjoy robust levels of pro-

tection. For instance, false stories and conspiracy theories presented as news and which constitute

racist expression, incitement to hatred or Holocaust denial will not benefit from protection.3 Far-

and extreme-right-wing groups are frequently associated with this kind of ‘‘fake news’’, with

Breitbart News having achieved particular notoriety. Satire, on the other hand, does enjoy protec-

tion as it ‘‘is a form of artistic expression and social commentary and, by its inherent features of

exaggeration and distortion of reality, naturally aims to provoke and agitate’’.4

Various attempts have been made to unpack the term ‘‘fake news’’ into its component parts.

Some are more convincing and more rigorous than others. The infographic, ‘Beyond ‘Fake News’ -

10 Types of Misleading News’, produced by the European Association for Viewers Interests

(EAVI), has deservedly received wide attention and positive acclaim.5 The infographic is detailed,

layered and thoughtful. First, it prises open the term by identifying ten categories of misleading

news. It then explores the (likely) motivation behind each category and their (likely) impact. The

ten types of misleading news are: propaganda, clickbait, sponsored content, satire and hoax, error,

partisan content, conspiracy theory, pseudoscience, misinformation and bogus content. The dif-

ferent types of motivation are listed as: money, politics/power, humour/fun, passion and [the aim

3. Garaudy v France App no 65831/01 ECHR 2003-IX (extracts).

4. Vereinigung Bildender Künstler v Austria App no 68354/01 (ECHR, 25 January 2007) para 33.

5. Available at: <https://eavi.eu/beyond-fake-news-10-types-misleading-info/> last accessed 23 September 2017. EAVI is

an international non-profit organisation.
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to] (mis)inform. Impact is measured on a scale of neutral-low-medium-high. It is worth recalling

that the European Court of Human Rights typically includes these focuses – content, intent and

impact – in its contextual assessment of cases involving interferences with the right to freedom of

expression.

Historical evolution

For all the current hype around the term, ‘‘fake news’’ is by no means a new phenomenon. It is as

old as the hills. The press, particularly the partisan press, has always peddled biased opinions and

on occasion, stories that lack factual grounding. Whether and to what extent biased and fictitious

reporting should be regulated is a perennial question that concerns the public watchdog role of the

media in a democratic society. How much room should the watchdog be given to roam or how tight

should the leash be? It is a question that centrally involves both law and ethics and there are no

conclusive answers.

Spoofs and hoaxes can dupe the public, sometimes with dramatic results, as in the aforemen-

tioned ‘‘Pizzagate’’ example. Such hoaxes are devoid of redeeming value for public debate or

society. But hoaxes are not always (intended to be) detrimental to public debate. Misappropriation

or misinformation can also serve as strategies to stimulate public debate. The famous example of

‘‘Bye, Bye, Belgium’’ is arguably a case in point.6 In December 2006, RTBF, the French-language

public service broadcaster in Belgium, interrupted regular television programming with a breaking

news report about the splitting-up of Belgium as a federal state. Some members of the public, as

well as some politicians and diplomats, were taken in by the report that Flanders had made a

declaration of independence. Described by the broadcaster as ‘‘docu-fiction’’, the report proved

very divisive. Its critics described it as an irresponsible action for a public service broadcaster. Its

defenders, on the other hand, contended that it triggered an important debate, not only about the

sensitive political question of Flemish independence, but also about journalistic ethics governing

news reporting. In 2010, a similar, high-profile hoax was broadcast in Georgia. The pro-

government Imedi TV station broadcast a fabricated report about a Russian invasion of Georgia.

Tensions between Russia and Georgia at the time rendered the story plausible in the eyes of many

viewers and considerable panic ensued.7 Subsequent debate focused on whether the broadcast was

a public relations (or even propaganda) stunt or a controversial technique for triggering public

debate.

‘‘Fake news’’ has also been deployed by States as a weapon in information and ideological

warfare on the international plane, alongside the jamming of broadcast signals and, in recent years,

the blocking of websites. This became a major preoccupation for the United Nations (UN) in the

early days of the organisation with the onset of the Cold War. The problem was framed in terms of

the threat posed to friendly relations between peoples and States by the systematic diffusion of

deliberately false or distorted reports. This essentially boiled down to State-sponsored propaganda,

disseminated by States or (puppet) news agencies. At the time, one school of thought felt that it

6. For more information, see ‘Viewers Fooled by Belgium ‘Split’’ (BBC, 14 December 2006) <http://news.bbc.co.uk/2/hi/

europe/6178671.stm>; A L and P Marlet, ‘Bye Bye Belgium: en 2006, le Docu-fiction de la RTBF Créait un Élec-

trochoc’ (RTBF, 12 December 2016) <https://www.rtbf.be/info/medias/detail_bye-bye-belgium-en-2006-le-docu-fic

tion-de-la-rtbf-creait-un-electrochoc?id¼9479103> last accessed 23 September 2017.

7. For more information, see ‘Bogus TV Report of Russian Invasion Panics Georgia’ (BBC, 14 March 2010) (incl link to

video clip) <http://news.bbc.co.uk/2/hi/europe/8566571.stm>.
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would be legitimate to limit the right to freedom of expression in order to counter such false

reporting. Wording that provided for such a limitation on the right was included in the UN’s Draft

Convention on Freedom of Information (1948) and was proposed for inclusion in the International

Covenant on Civil and Political Rights (ICCPR). The 1948 Draft Convention was ultimately never

opened for signature or ratification and the proposed text for the ICCPR did not survive the drafting

process. The drafters of the European Convention on Human Rights also considered the UN’s

language, but they too opted not to incorporate it. Similar language did, however, make it into the

little-known UN Convention on the International Right of Correction, which remains in force

today, but it has enjoyed little take-up by States and is largely ineffectual.8

The present surge of ‘‘fake news’’ must be considered in a different context, however. It

presents a number of features that distinguish it from its earlier incarnations. The context is an

utterly changed and still evolving media and news ecosystem, which has been driven by the advent

and rapid development of the Internet. Among the game-changing factors are: the sophistication

with which fake news is being produced; the scale on which it is being produced, and the speed and

effectiveness with which it is being disseminated. Technology has made it easy for a wide range of

actors to create content, including fake news, in a variety of formats – text, photos, videos,

infographs, memes, bots, gifs, etc. and to disseminate it swiftly and globally.

Internet intermediaries, such as search engines and social media network operators, perform key

gatekeeping functions in the media ecosystem.9 They determine the availability, accessibility and

prominence of content and thus wield enormous power over the dissemination of fake news. This

explains why their role is coming under increased scrutiny and why they are being put under

increasing pressure to prevent and/or stop the flow of ‘‘fake news’’. It also explains why the

controversial German Act to Improve Enforcement of the Law in Social Networks10 places so

much emphasis on social media platforms’ obligations to promptly deal with, and to report

complaints about, unlawful content (which could include particular types of ‘‘fake news’’, insofar

as they are covered by existing provisions in German criminal law).11 The Act has been criticised

for its likely chilling effect on free speech.12

Another upshot of developments in the media ecosystem is that it is now more difficult

than ever before to verify the accuracy of content, to ascertain the identity of the content-

producers and to figure out whether/which vested interests have shaped the production or

8. For further details and analysis, see Tarlach McGonagle, ‘The Development of Freedom of Expression and Information

within the UN: Leaps and Bounds or Fits and Starts?’ in T McGonagle and Y Donders (eds), The United Nations and

Freedom of Expression and Information: Critical Perspectives (Cambridge University Press 2015) 10-19.

9. See further: Patrick Leerssen, ‘Cut Out By The Middle Man: The Free Speech Implications Of Social Network

Blocking and Banning In The EU’ (2015) 6 JIPITEC.

10. Act to Improve Enforcement of the Law in Social Networks (Network Enforcement Act)/Gesetz zur Verbesserung der

Rechtsdurchsetzung in sozialen Netzwerken (Netzwerkdurchsetzungsgesetz – NetzDG),1 September 2017, Bundes-

gesetzblatt, Jahrgang 2017, Teil I, Nr. 61, 7 September 2017 (entry into force: 1 October 2017). The author is grateful to

Jasmin Hohmann, research intern at IViR, for checking some technical and terminological details of the German-

language version of the Act.

11. See further: Staff and Agencies, ‘Germany approves plans to fine social media firms up to €50m’, The Guardian (30

June 2017), available at: < https://www.theguardian.com/media/2017/jun/30/germany-approves-plans-to-fine-social-

media-firms-up-to-50m> last accessed 2 October 2017.

12. See, for example, ‘Germany: The Act to Improve Enforcement of the Law in Social Networks’, Legal Analysis (Article

19, August 2017), available at: <https://www.article19.org/data/files/medialibrary/38860/170901-Legal-Analysis-

German-NetzDG-Act.pdf> last accessed 2 October 2017.
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dissemination of the content. The lack of transparency surrounding the algorithmic processes that

influence search results and (personalised) recommendations adds to these difficulties.

At first glance, these seem to be primarily problems for individuals trying to make sense of the

swirl of information and news on the internet. On more careful probing, it becomes clear that

States’ positive obligations to guarantee the right to freedom of expression are also implicated. The

European Court of Human Rights has affirmed that States have an obligation under the European

Convention on Human Rights (ECHR) ‘‘to create a favourable environment for participation in

public debate by everyone . . . ’’.13 This obligation requires States to guarantee pluralism in the

media ecosystem, including by supporting independent and investigative media and other media

actors such as fact-checking organisations; preventing excessive concentrations of media owner-

ship, and increasing transparency of media ownership and control. It arguably also requires States

to promote media, information and news literacy as life skills in order to enable their citizens to

analyse and critically evaluate the substance, provenance and relevance of media and news

content.

This approach, centring on the positive obligations of States Parties to the ECHR, also resonates

with the Joint Declaration on ‘‘Fake News’’, Disinformation and Propaganda that was adopted by

the International Specialised Mandates on Freedom of Expression and/or the Media in March

2017.14 The Joint Declaration is part of annual series; each Joint Declaration examines different

topics relating to freedom of expression and/or the media. These Joint Declarations are not legally-

binding, but owing to their collective endorsement by the specialised mandates, they are regarded

as very persuasive interpretations of existing international human rights law on the topics they

address.15 The 2017 Joint Declaration is the most explicit and detailed international text addressing

‘‘fake news’’ in recent years. It puts much store by the need for ‘‘fake news’’ to be dealt with in the

context of an enabling environment for free expression. It also includes pertinent focuses on the

roles and responsibilities of States, Internet intermediaries, journalists and media outlets and other

stakeholders in responding to ‘‘fake news’’. It is noteworthy that the specialised mandates use the

term within scare quotes, indicating a certain reluctance to embrace the term, perhaps, or at least to

underline its contested nature. It is also telling that the Joint Declaration does not address ‘‘fake

news’’ exclusively: it positions the term on a continuum with other types of disinformation, thereby

contextualising it further.

13. Dink v Turkey App nos 2668/07, 6102/08, 30079/08, 7072/09 and 7124/09 (ECHR, 14 September 2010) para 137. For

analysis, see Tarlach McGonagle, ‘Positive Obligations Concerning Freedom of Expression: Mere Potential or Real

Power?’ in Onur Andreotti (ed), Journalism at Risk: Threats, Challenges and Perspectives (Council of Europe Pub-

lishing 2015) 9-35.

14. The United Nations (UN) Special Rapporteur on Freedom of Opinion and Expression, the Organization for Security

and Co-operation in Europe (OSCE) Representative on Freedom of the Media, the Organization of American States

(OAS) Special Rapporteur on Freedom of Expression and the African Commission on Human and Peoples’ Rights

(ACHPR) Special Rapporteur on Freedom of Expression and Access to Information, ‘Joint Declaration on ‘‘Fake

News’’, Disinformation and Propaganda’ (3 March 2017).

15. For analysis, see Toby Mendel, ‘The UN Special Rapporteur on Freedom of Opinion and Expression: Progressive

Development of International Standards Relating to Freedom of Expression’ in T McGonagle and Y Donders (eds),

The United Nations and Freedom of Expression and Information: Critical Perspectives (Cambridge University Press

2015) 251-257.
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Freedom of expression, ‘‘fake news’’ and the quest for truth

In his book, Areopagitica, published in 1644, John Milton posed his famous rhetorical question:

‘‘Let [Truth] and Falsehood grapple; who ever knew Truth put to the worse, in a free and open

encounter?’’ The point is often made that history teems with examples in which Truth has been

trumped by Falsehood. But our focus should perhaps be less on the inherent resilience and fortitude

of Truth, and more on the conditions of a ‘‘free and open encounter’’. Rational appeal alone is not

enough to win the battle for hearts and minds. There has to be equality of arms in public debate if

truth is to have a fair chance to prevail.

One of the most enduring rationales for freedom of expression is the argument from truth. This

argument is all about the value – for individuals and society alike – of the search for truth. It is all

about the development and contestation of ideas in order to reach a higher level of knowledge and

understanding and to make fewer errors. Even if truth itself proves elusive, the process that leads

towards it is a goal in itself and it must be safeguarded.

The European Court of Human Rights stresses in its case-law that while everyone – including

bloggers, whistle-blowers, academics, members of civil society organisations, etc. - should be able

to participate in public debate, it is particularly important for journalists and the media to be able to

do so because of their ability to spread information and ideas widely, and thereby contribute to

public opinion-making. They have the task of imparting information and ideas on matters of public

interest, which the public has a right to receive. Journalists, the media and a growing range of other

actors can also act as public watchdogs, by bringing information to light and by exposing wrong-

doing and corruption by those in power.

The protection afforded by Article 10 ECHR is not limited to truthful information. Nor is it

limited to factual information. It also covers opinions. Facts and opinions or value judgments are

not the same: the existence of facts can be demonstrated, but it is not possible to prove the truth of

opinions or value judgments. A requirement to prove the truth of a value judgment infringes the

right to freedom of opinion. A value judgment should, however, have adequate factual basis, as

even a value judgment without any factual basis to support it may be excessive.

In any case, everyone who exercises the right to freedom of expression has certain duties and

responsibilities, the scope of which varies in different contexts. Journalists and the media must not

cross certain lines, in particular in respect of the reputation and rights of others. In principle, they

are expected to act in good faith in order to provide accurate and reliable information to the public

in accordance with the ethics of journalism. This is not the same as having an obligation to tell the

truth. Erroneous or untrue reporting can occur even when journalists act in good faith. For instance,

sometimes reporting is based on incomplete or inaccurate information, despite the best efforts of

the journalist to be thorough and precise. As Carl Bernstein – whose reporting with Bob Woodward

for The Washington Post broke the Watergate scandal – has put it, the primary task of the journalist

is to seek out ‘‘the best obtainable version of the truth’’.16

Concluding cautionary notes

Fake, false, fraudulent, dishonest, bogus, scam, hoax, phoney, phoney-baloney . . . there is no

shortage of emotively-charged terms to disparage, question and refute the truthfulness of content

or content-producers. These terms can be uttered in an instant, but their sting can be long-lasting,

16. Carl Bernstein, ‘The Idiot Culture: Reflections of Post-Watergate Journalism’ The New Republic (8 June 1992) 22, 24.
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particularly when they target journalists and the media, for whom honesty and accuracy are the

tools of their trade.

This point calls for attention for something sinister and cynical about the current surge in usage

of the term ‘‘fake news’’ in public discourse by public figures and in particular by those who hold

positions of authority. Politicians, government ministers – and even prime ministers and presidents

– sometimes use the term to undermine the reputation and credibility of individual journalists,

individual media organisations and the media generally. Donald Trump’s ongoing vilification of

the ‘‘fake news media’’ – a net which he has cast very widely to include reputable media organisa-

tions – is a case in point.17 This is a witch-hunt – pointing fingers and crying ‘‘witch’’ in the

expectation that such incriminations will lead to public distrust and opprobrium. It also contributes

to a climate of hostility and aggression towards journalists and the media.

Such verbal violence against journalists and the media is a very dangerous development for any

democratic society. Recognising this, the Council of Europe’s Committee of Ministers has stated

forcefully that: ‘‘State officials and public figures should not undermine or attack the integrity of

journalists and other media actors, for example on the basis of their gender or ethnic identity, or by

accusing them of disseminating propaganda, and thereby jeopardise their safety’’.18 In the same

vein, the UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, has questioned

whether President Trump’s targeting of individual journalists with accusations of propagating

‘‘fake news’’ ‘‘[is not] an incitement for others to attack journalists?’’ He has also described

President Trump’s ‘‘demonization of the press’’ (in the US) as ‘‘poisonous’’ because of the

consequences it has elsewhere.19

In conclusion, it is tempting to dismiss ‘‘fake news’’ as a fake concept. The scope of the term is

unclear and there is little coherence among the different types of expression that it potentially

encompasses. This means that it is of very limited use as an umbrella term. But it would be prudent

not to dismiss the term outright, for it is not going to go away in a hurry. It is very much a live issue

on the agendas of the Council of Europe, the European Union and the OSCE. Moreover, accusa-

tions of peddling ‘‘fake news’’ can stigmatize and undermine critical media and erode public trust

and confidence in the Fourth Estate. These are very good reasons to avoid the term (or at least to

keep it within scare quotes) and ignore the false fears it evokes. Instead, the focus needs to be on

how to tackle the real concerns lurking behind the term.
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132 S.Ct. 2537
Supreme Court of the United States

UNITED STATES, Petitioner
v.

Xavier ALVAREZ.

No. 11–210.
|

Argued Feb. 22, 2012.
|

Decided June 28, 2012.

Synopsis
Background: After defendant entered a conditional guilty plea, in the United States District Court for the Central District
of California, R. Gary Klausner, J., to violating the Stolen Valor Act by falsely verbally claiming to have received the
Congressional Medal of Honor, he appealed. The United States Court of Appeals for the Ninth Circuit, Milan D. Smith,
Jr., Circuit Judge, 617 F.3d 1198,reversed, and, following denial of request for rehearing en banc, 638 F.3d 666, certiorari
was granted.

[Holding:] The Supreme Court, Justice Kennedy, held that Stolen Valor Act constituted a content-based restriction on
free speech, in violation of the First Amendment; abrogating United States v. Strandlof, 667 F.3d 1146.

Affirmed.

Justice Breyer filed opinion concurring in the judgment, in which Justice Kagan joined.

Justice Alito filed dissenting opinion, in which Justice Scalia and Justice Thomas joined.

West Codenotes

Held Unconstitutional
18 U.S.C.A. § 704

**2539  Syllabus *

The Stolen Valor Act makes it a crime to falsely claim receipt of military decorations or medals and provides an enhanced
penalty if the Congressional Medal of Honor is involved. 18 U.S.C. §§ 704(b), (c). Respondent pleaded guilty to a charge
of falsely claiming that he had received the Medal of Honor, but reserved his right to appeal his claim that the Act is
unconstitutional. The Ninth Circuit reversed, finding the Act invalid under the First Amendment.

Held: The judgment is affirmed. Pp. 2543 – 2551.

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5021490202)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0333278101&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0202981201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0202981201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022779453&pubNum=506&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024822020&pubNum=506&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026939699&pubNum=506&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS704&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS704&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS704&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5


Grob, Stephanie 2/7/2018
For Educational Use Only

U.S. v. Alvarez, 567 U.S. 709 (2012)

132 S.Ct. 2537, 183 L.Ed.2d 574, 80 USLW 4634, 40 Media L. Rep. 1953...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

617 F.3d 1198, affirmed.

Justice KENNEDY, joined by THE CHIEF JUSTICE, Justice GINSBURG, and Justice SOTOMAYOR, concluded
that the Act infringes upon speech protected by the First Amendment. Pp. 2543 – 2551.

(a) The Constitution “demands that content-based restrictions on speech be presumed invalid ... and that the Government
bear the burden of showing their constitutionality.” Ashcroft v. American Civil Liberties Union, 542 U.S. 656, 660, 124
S.Ct. 2783, 159 L.Ed.2d 690.

Content-based restrictions on speech have been permitted only for a few historic categories of speech, including
incitement, obscenity, defamation, speech integral to criminal conduct, so-called “fighting words,” child pornography,
fraud, true threats, and speech presenting some grave and imminent threat the Government has the power to prevent.

Absent from these few categories is any general exception for false statements. The Government argues that cases
such as Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 52, 108 S.Ct. 876, 99 L.Ed.2d 41, support its claim that false
statements have no value and hence no First Amendment protection. But all the Government's quotations derive from
cases discussing defamation, fraud, or some other legally cognizable harm associated with a false statement. In those
decisions the falsity of the speech at issue was not irrelevant to the Court's analysis, but neither was it determinative.
These prior decisions have not confronted a measure, like the Stolen Valor Act, that targets falsity and nothing more.

Even when considering some instances of defamation or fraud, the Court has instructed that falsity alone may not suffice
to bring the speech outside the First Amendment; the statement must be a knowing and reckless falsehood. See New
York Times Co. v. Sullivan, 376 U.S. 254, 280, 84 S.Ct. 710, 11 L.Ed.2d 686. Here, the Government seeks to convert
a rule that limits liability even in defamation cases where the law permits recovery for tortious wrongs into a rule that
expands liability in a different, far greater realm of discourse and expression.

The Government's three examples of false-speech regulation that courts generally **2540  have found permissible do not
establish a principle that all proscriptions of false statements are exempt from rigorous First Amendment scrutiny. The
criminal prohibition of a false statement made to Government officials in communications concerning official matters,
18 U.S.C. § 1001, does not lead to the broader proposition that false statements are unprotected when made to any
person, at any time, in any context. As for perjury statutes, perjured statements lack First Amendment protection not
simply because they are false, but because perjury undermines the function and province of the law and threatens the
integrity of judgments. Finally, there are statutes that prohibit falsely representing that one is speaking on behalf of the
Government, or prohibit impersonating a Government officer. These examples, to the extent that they implicate fraud
or speech integral to criminal conduct, are inapplicable here.

While there may exist “some categories of speech that have been historically unprotected,” but that the Court has not
yet specifically identified or discussed, United States v. Stevens, 559 U.S. 460, ––––, 130 S.Ct. 1577, 1586, 176 L.Ed.2d
435, the Government has not demonstrated that false statements should constitute a new category. Pp. 2543 – 2547.

(b) The Act seeks to control and suppress all false statements on this one subject in almost limitless times and settings
without regard to whether the lie was made for the purpose of material gain. Permitting the Government to decree
this speech to be a criminal offense would endorse government authority to compile a list of subjects about which false
statements are punishable. That governmental power has no clear limiting principle. Pp. 2547 – 2548.

(c) The Court applies the “most exacting scrutiny” in assessing content-based restrictions on protected speech. Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622, 642, 114 S.Ct. 2445, 129 L.Ed.2d 497. The Act does not satisfy that
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scrutiny. While the Government's interest in protecting the integrity of the Medal of Honor is beyond question, the First
Amendment requires that there be a direct causal link between the restriction imposed and the injury to be prevented.
Here, that link has not been shown. The Government points to no evidence supporting its claim that the public's general
perception of military awards is diluted by false claims such as those made by respondent. And it has not shown, and
cannot show, why counterspeech, such as the ridicule respondent received online and in the press, would not suffice to
achieve its interest.

In addition, when the Government seeks to regulate protected speech, the restriction must be the “least restrictive means
among available, effective alternatives.” Ashcroft, supra, at 666, 124 S.Ct. 2783. Here, the Government could likely
protect the integrity of the military awards system by creating a database of medal recipients accessible and searchable
on the Internet, as some private individuals have already done. Pp. 2548 – 2551.

Justice BREYER, joined by Justice KAGAN, concluded that because the Stolen Valor Act, as presently drafted, works
disproportionate constitutional harm, it fails intermediate scrutiny, and thus violates the First Amendment. Pp. 2542
– 2547.

(a) In determining whether a statute violates the First Amendment, the Court has often found it appropriate to examine
the fit between statutory ends and means, taking into account the seriousness of the speech-related harm the provision
will likely cause, the nature and importance of the provision's countervailing objectives, the  **2541  extent to which
the statute will tend to achieve those objectives, and whether there are other, less restrictive alternatives. “Intermediate
scrutiny” describes this approach. Since false factual statements are less likely than true factual statements to make a
valuable contribution to the marketplace of ideas, and the government often has good reason to prohibit such false
speech, but its regulation can threaten speech-related harm, such an approach is applied here. Pp. 2542 – 2543.

(b) The Act should be read as criminalizing only false factual statements made with knowledge of their falsity and with
intent that they be taken as true. Although the Court has frequently said or implied that false factual statements enjoy
little First Amendment protection, see, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 340, 94 S.Ct. 2997, 41 L.Ed.2d 789,
those statements cannot be read to mean “no protection at all.” False factual statements serve useful human objectives
in many contexts. Moreover, the threat of criminal prosecution for making a false statement can inhibit the speaker
from making true statements, thereby “chilling” a kind of speech that lies at the First Amendment's heart. See id., at
340–341, 94 S.Ct. 2997. And the pervasiveness of false factual statements provides a weapon to a government broadly
empowered to prosecute falsity without more. Those who are unpopular may fear that the government will use that
weapon selectively against them.

Although there are many statutes and common-law doctrines making the utterance of certain kinds of false statements
unlawful, they tend to be narrower than the Act, in that they limit the scope of their application in various ways, for
example, by requiring proof of specific harm to identifiable victims. The Act lacks any such limiting features. Although
it prohibits only knowing and intentional falsehoods about readily verifiable facts within the personal knowledge of the
speaker, it otherwise ranges broadly, and that breadth means that it creates a significant risk of First Amendment harm.
Pp. 2543 – 2546.

(c) The Act nonetheless has substantial justification. It seeks to protect the interests of those who have sacrificed their
health and life for their country by seeking to preserve intact the country's recognition of that sacrifice in the form of
military honors. Pp. 2545 – 2546.

(d) It may, however, be possible substantially to achieve the Government's objective in less burdensome ways. The First
Amendment risks flowing from the Act's breadth of coverage could be diminished or eliminated by a more finely tailored
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statute, for example, a statute that requires a showing that the false statement caused specific harm or is focused on lies
more likely to be harmful or on contexts where such lies are likely to cause harm. Pp. 2545 – 2547.

KENNEDY, J., announced the judgment of the Court and delivered an opinion, in which ROBERTS, C.J., and
GINSBURG and SOTOMAYOR, JJ., joined. BREYER, J., filed an opinion concurring in the judgment, in which
KAGAN, J., joined. ALITO, J., filed a dissenting opinion, in which SCALIA and THOMAS, JJ., joined.
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Opinion

Justice KENNEDY announced the judgment of the Court and delivered an opinion, in which THE CHIEF JUSTICE,
Justice GINSBURG, and Justice SOTOMAYOR join.

*713  Lying was his habit. Xavier Alvarez, the respondent here, lied when he said that he played hockey for the Detroit
Red Wings and that he once married a starlet from Mexico. But when he lied in announcing he held the Congressional
Medal of Honor (Medal), respondent ventured onto new ground; for that lie violates a federal criminal statute, the Stolen
Valor Act of 2005. 18 U.S.C. § 704.

In 2007, respondent attended his first public meeting as a board member of the Three Valley Water District Board. *714
The board is a governmental entity with headquarters in Claremont, California. He introduced himself as follows: “‘I'm
a retired marine of 25 years. I retired in the year 2001. Back in 1987, I was awarded the Congressional Medal of Honor.
I got wounded many times by the same guy.”’ 617 F.3d 1198, 1201–1202 (C.A.9 2010). None of this was true. For all
the record shows, respondent's statements were but a pathetic attempt to gain respect that eluded him. The statements
do not seem to have been made to secure employment or financial benefits or admission to privileges reserved for those
who had earned the Medal.

Respondent was indicted under the Stolen Valor Act for lying about the Congressional Medal of Honor at the meeting.
The United States District Court for the Central District of California rejected his claim that the statute is invalid under
the First Amendment. Respondent pleaded guilty to one count, reserving the right to appeal on his First Amendment
claim. The United States Court of Appeals for the Ninth Circuit, in a decision by a divided panel, found the Act invalid
under the First Amendment and reversed the conviction. Id., at 1218. With further opinions on the issue, and over a
dissent by seven judges, rehearing en banc was denied. 638 F.3d 666 (2011). This Court granted certiorari. 565 U.S. 962,
132 S.Ct. 457, 181 L.Ed.2d 292 (2011).

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258116001&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0145172701&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329204201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0378565201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0353273801&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0378565201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0373393201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329204201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0324386501&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138842401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138842401&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0357160501&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS704&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=Iff1648e16c7111e18b05fdf15589d8e8&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022779453&pubNum=0000506&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&fi=co_pp_sp_506_1201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1201
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022779453&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024822020&pubNum=0000506&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025903602&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025903602&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Grob, Stephanie 2/7/2018
For Educational Use Only

U.S. v. Alvarez, 567 U.S. 709 (2012)

132 S.Ct. 2537, 183 L.Ed.2d 574, 80 USLW 4634, 40 Media L. Rep. 1953...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 5

After certiorari was granted, and in an unrelated case, the United States Court of Appeals for the Tenth Circuit, also in
a decision by a divided panel, found the Act constitutional. United States v. Strandlof, 667 F.3d 1146 (2012). So there is
now a conflict in the Courts of Appeals on the question of the Act's validity.

This is the second case in two Terms requiring the Court to consider speech that can disparage, or attempt to steal,
honor that belongs to those who fought for this Nation in battle. See Snyder v. Phelps, 562 U.S. 443, 131 S.Ct. 1207, 179
L.Ed.2d 172 (2011) (hateful protests directed at the funeral of a serviceman who died in *715  Iraq). Here the statement
that the speaker held the Medal was an intended, undoubted lie.

[1]  It is right and proper that Congress, over a century ago, established an award so the Nation can hold in its highest
respect and esteem those who, in the **2543  course of carrying out the “supreme and noble duty of contributing to
the defense of the rights and honor of the nation,” Selective Draft Law Cases, 245 U.S. 366, 390, 38 S.Ct. 159, 62 L.Ed.
349 (1918), have acted with extraordinary honor. And it should be uncontested that this is a legitimate Government
objective, indeed a most valued national aspiration and purpose. This does not end the inquiry, however. Fundamental
constitutional principles require that laws enacted to honor the brave must be consistent with the precepts of the
Constitution for which they fought.

[2]  [3]  The Government contends the criminal prohibition is a proper means to further its purpose in creating and
awarding the Medal. When content-based speech regulation is in question, however, exacting scrutiny is required.
Statutes suppressing or restricting speech must be judged by the sometimes inconvenient principles of the First
Amendment. By this measure, the statutory provisions under which respondent was convicted must be held invalid, and
his conviction must be set aside.

I

Respondent's claim to hold the Congressional Medal of Honor was false. There is no room to argue about interpretation
or shades of meaning. On this premise, respondent violated § 704(b); and, because the lie concerned the Congressional
Medal of Honor, he was subject to an enhanced penalty under subsection (c). Those statutory provisions are as follows:

“(b) FALSE CLAIMS ABOUT RECEIPT OF MILITARY DECORATIONS OR MEDALS.—Whoever falsely
represents himself or herself, verbally or in writing, to have been awarded any decoration or medal authorized by
Congress for the Armed Forces of the United States ... shall be fined under this title, imprisoned not more than six
months, or both.

“(c) ENHANCED PENALTY FOR OFFENSES INVOLVING CONGRESSIONAL MEDAL OF HONOR.—

“(1) IN GENERAL.—If a decoration or medal involved in an offense under subsection (a) or (b) is a Congressional
Medal of Honor, in lieu of the punishment provided in that subsection, the offender shall be fined under this title,
imprisoned not more than 1 year, or both.”

Respondent challenges the statute as a content-based suppression of pure speech, speech not falling within any of the
few categories of expression where content-based regulation is permissible. The Government defends the statute as
necessary to preserve the integrity and purpose of the Medal, an integrity and purpose it contends are compromised and
frustrated by the false statements the statute prohibits. It argues that false statements “have no First Amendment value in
themselves,” and thus “are protected only to the extent needed to avoid chilling fully protected speech.” Brief for United
States 18, 20. Although the statute covers respondent's speech, the Government argues that it leaves breathing room for
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protected speech, for example speech which might criticize the idea of the Medal or the importance of the military. The
Government's arguments cannot suffice to save the statute.

II

[4]  “[A]s a general matter, the First Amendment means that government has no power to restrict expression because
of its message, its ideas, its subject matter, or its content.” Ashcroft v. American Civil Liberties Union, 535 U.S. 564,
573, 122 S.Ct. 1700, 152 L.Ed.2d 771 (2002) (internal quotation marks omitted). As a result, **2544  the Constitution
“demands that content-based restrictions on *717  speech be presumed invalid ... and that the Government bear the
burden of showing their constitutionality.” Ashcroft v. American Civil Liberties Union, 542 U.S. 656, 660, 124 S.Ct. 2783,
159 L.Ed.2d 690 (2004).

In light of the substantial and expansive threats to free expression posed by content-based restrictions, this Court
has rejected as “startling and dangerous” a “free-floating test for First Amendment coverage ... [based on] an ad hoc
balancing of relative social costs and benefits.” United States v. Stevens, 559 U.S. 460, 470, 130 S.Ct. 1577, 1585, 176
L.Ed.2d 435 (2010). Instead, content-based restrictions on speech have been permitted, as a general matter, only when
confined to the few “ ‘historic and traditional categories [of expression] long familiar to the bar.’ ” Id., at 468, 130 S.Ct.,
at 1584 (quoting Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 127, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (KENNEDY, J., concurring in judgment)). Among these categories are advocacy intended, and
likely, to incite imminent lawless action, see Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827, 23 L.Ed.2d 430 (1969) (per
curiam); obscenity, see, e.g., Miller v. California, 413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973); defamation, see, e.g.,
New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) (providing substantial protection for
speech about public figures); Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974) (imposing
some limits on liability for defaming a private figure); speech integral to criminal conduct, see, e.g., Giboney v. Empire
Storage & Ice Co., 336 U.S. 490, 69 S.Ct. 684, 93 L.Ed. 834 (1949); so-called “fighting words,” see Chaplinsky v. New
Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031 (1942); child pornography, see New York v. Ferber, 458 U.S. 747,
102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982); fraud, see Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,
425 U.S. 748, 771, 96 S.Ct. 1817, 48 L.Ed.2d 346 (1976); true threats, see Watts v. United States, 394 U.S. 705, 89 S.Ct.
1399, 22 L.Ed.2d 664 (1969) (per curiam); and speech presenting some grave and imminent threat the government has
the power to prevent, see Near v. Minnesota ex rel. Olson, 283 U.S. 697, 716, 51 S.Ct. 625, 75 L.Ed. 1357 (1931), although
a restriction under the last category is most difficult to sustain, see New York Times Co. v. United States, 403 U.S. 713,
91 S.Ct. 2140, 29 L.Ed.2d 822 (1971) *718  (per curiam). These categories have a historical foundation in the Court's
free speech tradition. The vast realm of free speech and thought always protected in our tradition can still thrive, and
even be furthered, by adherence to those categories and rules.

Absent from those few categories where the law allows content-based regulation of speech is any general exception to the
First Amendment for false statements. This comports with the common understanding that some false statements are
inevitable if there is to be an open and vigorous expression of views in public and private conversation, expression the
First Amendment seeks to guarantee. See Sullivan, supra, at 271, 84 S.Ct. 710 (“Th[e] erroneous statement is inevitable
in free debate”).

The Government disagrees with this proposition. It cites language from some of this Court's precedents to support its
contention that false statements have no value and hence no First Amendment protection. See also Brief for Eugene
Volokh et al. as Amici Curiae 2–11. These isolated statements in some earlier decisions do not support the Government's
submission that false statements, as a general rule, **2545  are beyond constitutional protection. That conclusion would
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take the quoted language far from its proper context. For instance, the Court has stated “[f]alse statements of fact
are particularly valueless [because] they interfere with the truth-seeking function of the marketplace of ideas,” Hustler
Magazine, Inc. v. Falwell, 485 U.S. 46, 52, 108 S.Ct. 876, 99 L.Ed.2d 41 (1988), and that false statements “are not protected
by the First Amendment in the same manner as truthful statements,” Brown v. Hartlage, 456 U.S. 45, 60–61, 102 S.Ct.
1523, 71 L.Ed.2d 732 (1982). See also, e.g., Virginia Bd. of Pharmacy, supra, at 771, 96 S.Ct. 1817 (“Untruthful speech,
commercial or otherwise, has never been protected for its own sake”); Herbert v. Lando, 441 U.S. 153, 171, 99 S.Ct. 1635,
60 L.Ed.2d 115 (1979) (“Spreading false information in and of itself carries no First Amendment credentials”); Gertz,
supra, at 340, 94 S.Ct. 2997 (“[T]here is no constitutional value in false statements of fact”); *719  Garrison v. Louisiana,
379 U.S. 64, 75, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964) (“[T]he knowingly false statement and the false statement made with
reckless disregard of the truth, do not enjoy constitutional protection”).

These quotations all derive from cases discussing defamation, fraud, or some other legally cognizable harm associated
with a false statement, such as an invasion of privacy or the costs of vexatious litigation. See Brief for United States 18–
19. In those decisions the falsity of the speech at issue was not irrelevant to our analysis, but neither was it determinative.
The Court has never endorsed the categorical rule the Government advances: that false statements receive no First
Amendment protection. Our prior decisions have not confronted a measure, like the Stolen Valor Act, that targets falsity
and nothing more.

Even when considering some instances of defamation and fraud, moreover, the Court has been careful to instruct that
falsity alone may not suffice to bring the speech outside the First Amendment. The statement must be a knowing or
reckless falsehood. See Sullivan, supra, at 280, 84 S.Ct. 710 (prohibiting recovery of damages for a defamatory falsehood
made about a public official unless the statement was made “with knowledge that it was false or with reckless disregard
of whether it was false or not”); see also Garrison, supra, at 73, 85 S.Ct. 209 (“[E]ven when the utterance is false, the
great principles of the Constitution which secure freedom of expression ... preclude attaching adverse consequences to
any except the knowing or reckless falsehood”); Illinois ex rel. Madigan v. Telemarketing Associates, Inc., 538 U.S. 600,
620, 123 S.Ct. 1829, 155 L.Ed.2d 793 (2003) (“False statement alone does not subject a fundraiser to fraud liability”).

The Government thus seeks to use this principle for a new purpose. It seeks to convert a rule that limits liability even
in defamation cases where the law permits recovery for tortious wrongs into a rule that expands liability in a different,
far greater realm of discourse and expression. That inverts the rationale for the exception. The requirements of a *720
knowing falsehood or reckless disregard for the truth as the condition for recovery in certain defamation cases exists
to allow more speech, not less. A rule designed to tolerate certain speech ought not blossom to become a rationale for
a rule restricting it.

The Government then gives three examples of regulations on false speech that courts generally have found permissible:
first, the criminal prohibition of a false statement made to a Government official, 18 U.S.C. § 1001; second, laws
punishing perjury; and third, prohibitions on the false representation that one is speaking **2546  as a Government
official or on behalf of the Government, see, e.g., § 912; § 709. These restrictions, however, do not establish a principle
that all proscriptions of false statements are exempt from exacting First Amendment scrutiny.

The federal statute prohibiting false statements to Government officials punishes “whoever, in any matter within the
jurisdiction of the executive, legislative, or judicial branch of the Government ... makes any materially false, fictitious,
or fraudulent statement or representation.” § 1001. Section 1001's prohibition on false statements made to Government
officials, in communications concerning official matters, does not lead to the broader proposition that false statements
are unprotected when made to any person, at any time, in any context.
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The same point can be made about what the Court has confirmed is the “unquestioned constitutionality of perjury
statutes,” both the federal statute, § 1623, and its state-law equivalents. United States v. Grayson, 438 U.S. 41, 54, 98
S.Ct. 2610, 57 L.Ed.2d 582 (1978). See also Konigsberg v. State Bar of Cal., 366 U.S. 36, 49–50, n. 10, 81 S.Ct. 997, 6
L.Ed.2d 105 (1961). It is not simply because perjured statements are false that they lack First Amendment protection.
Perjured testimony “is at war with justice” because it can cause a court to render a “judgment not resting on truth.” In re
Michael, 326 U.S. 224, 227, 66 S.Ct. 78, 90 L.Ed. 30 (1945). Perjury undermines the function and province of the law and
threatens *721  the integrity of judgments that are the basis of the legal system. See United States v. Dunnigan, 507 U.S.
87, 97, 113 S.Ct. 1111, 122 L.Ed.2d 445 (1993) (“To uphold the integrity of our trial system ... the constitutionality of
perjury statutes is unquestioned”). Unlike speech in other contexts, testimony under oath has the formality and gravity
necessary to remind the witness that his or her statements will be the basis for official governmental action, action that
often affects the rights and liberties of others. Sworn testimony is quite distinct from lies not spoken under oath and
simply intended to puff up oneself.

Statutes that prohibit falsely representing that one is speaking on behalf of the Government, or that prohibit
impersonating a Government officer, also protect the integrity of Government processes, quite apart from merely
restricting false speech. Title 18 U.S.C. § 912, for example, prohibits impersonating an officer or employee of the United
States. Even if that statute may not require proving an “actual financial or property loss” resulting from the deception,
the statute is itself confined to “maintain[ing] the general good repute and dignity of ... government ... service itself.”
United States v. Lepowitch, 318 U.S. 702, 704, 63 S.Ct. 914, 87 L.Ed. 1091 (1943) (internal quotation marks and alteration
omitted). The same can be said for prohibitions on the unauthorized use of the names of federal agencies such as the
Federal Bureau of Investigation (FBI) in a manner calculated to convey that the communication is approved, see §
709, or using words such as “Federal” or “United States” in the collection of private debts in order to convey that the
communication has official authorization, see § 712. These examples, to the extent that they implicate fraud or speech
integral to criminal conduct, are inapplicable here.

As our law and tradition show, then, there are instances in which the falsity of speech bears upon whether it is protected.
Some false speech may be prohibited even if analogous true speech could not be. This opinion does not imply that any
of these targeted prohibitions are somehow vulnerable. *722  But it also rejects the notion that false speech should be
in a general **2547  category that is presumptively unprotected.

[5]  [6]  Although the First Amendment stands against any “freewheeling authority to declare new categories of speech
outside the scope of the First Amendment,” Stevens, 559 U.S., at 473, 130 S.Ct., at 1586, the Court has acknowledged that
perhaps there exist “some categories of speech that have been historically unprotected ... but have not yet been specifically
identified or discussed ... in our case law.” Ibid. Before exempting a category of speech from the normal prohibition
on content-based restrictions, however, the Court must be presented with “persuasive evidence that a novel restriction
on content is part of a long (if heretofore unrecognized) tradition of proscription,” Brown v. Entertainment Merchants
Assn., 564 U.S. 786, 792, 131 S.Ct. 2729, 2734, 180 L.Ed.2d 708 (2011). The Government has not demonstrated that false
statements generally should constitute a new category of unprotected speech on this basis.

III

The probable, and adverse, effect of the Act on freedom of expression illustrates, in a fundamental way, the reasons for
the law's distrust of content-based speech prohibitions.
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The Act by its plain terms applies to a false statement made at any time, in any place, to any person. It can be assumed that
it would not apply to, say, a theatrical performance. See Milkovich v. Lorain Journal Co., 497 U.S. 1, 20, 110 S.Ct. 2695,
111 L.Ed.2d 1 (1990) (recognizing that some statements nominally purporting to contain false facts in reality “cannot
reasonably be interpreted as stating actual facts about an individual” (internal quotation marks and brackets omitted)).
Still, the sweeping, quite unprecedented reach of the statute puts it in conflict with the First Amendment. Here the lie
was made in a public meeting, but the statute would apply with equal force to personal, whispered conversations within
a home. The statute seeks to control and suppress all false *723  statements on this one subject in almost limitless times
and settings. And it does so entirely without regard to whether the lie was made for the purpose of material gain. See
San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522, 539–540, 107 S.Ct. 2971, 97 L.Ed.2d
427 (1987) (prohibiting a nonprofit corporation from exploiting the “commercial magnetism” of the word “Olympic”
when organizing an athletic competition (internal quotation marks omitted)).

[7]  Permitting the government to decree this speech to be a criminal offense, whether shouted from the rooftops or made
in a barely audible whisper, would endorse government authority to compile a list of subjects about which false statements
are punishable. That governmental power has no clear limiting principle. Our constitutional tradition stands against
the idea that we need Oceania's Ministry of Truth. See G. Orwell, Nineteen Eighty–Four (1949) (Centennial ed.2003).
Were this law to be sustained, there could be an endless list of subjects the National Government or the States could
single out. Where false claims are made to effect a fraud or secure moneys or other valuable considerations, say offers
of employment, it is well established that the Government may restrict speech without affronting the First Amendment.
See, e.g., Virginia Bd. of Pharmacy, 425 U.S., at 771, 96 S.Ct. 1817 (noting that fraudulent speech generally falls outside
the protections of the First Amendment). But the Stolen Valor Act is not so limited in its reach. Were the Court to hold
that the interest in truthful discourse alone is sufficient to sustain **2548  a ban on speech, absent any evidence that the
speech was used to gain a material advantage, it would give government a broad censorial power unprecedented in this
Court's cases or in our constitutional tradition. The mere potential for the exercise of that power casts a chill, a chill the
First Amendment cannot permit if free speech, thought, and discourse are to remain a foundation of our freedom.

*724  IV

[8]  [9]  The previous discussion suffices to show that the Act conflicts with free speech principles. But even when
examined within its own narrow sphere of operation, the Act cannot survive. In assessing content-based restrictions on
protected speech, the Court has not adopted a free-wheeling approach, see Stevens, supra, at 470, 130 S.Ct., at 1585
(“The First Amendment's guarantee of free speech does not extend only to categories of speech that survive an ad hoc
balancing of relative social costs and benefits”), but rather has applied the “most exacting scrutiny.” Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622, 642, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994). Although the objectives the Government
seeks to further by the statute are not without significance, the Court must, and now does, find the Act does not satisfy
exacting scrutiny.

The Government is correct when it states military medals “serve the important public function of recognizing
and expressing gratitude for acts of heroism and sacrifice in military service,” and also “ ‘foste[r] morale, mission
accomplishment and esprit de corps' among service members.” Brief for United States 37, 38. General George
Washington observed that an award for valor would “cherish a virtuous ambition in ... soldiers, as well as foster and
encourage every species of military merit.” General Orders of George Washington Issued at Newburgh on the Hudson,
1782–1783 (Aug. 7, 1782), p. 30 (E. Boynton ed. 1883). Time has not diminished this idea. In periods of war and peace
alike public recognition of valor and noble sacrifice by men and women in uniform reinforces the pride and national
resolve that the military relies upon to fulfill its mission.
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These interests are related to the integrity of the military honors system in general, and the Congressional Medal of
Honor in particular. Although millions have served with brave resolve, the Medal, which is the highest military award
for valor against an enemy force, has been given just 3,476 times. Established in 1861, the Medal is reserved for those
*725  who have distinguished themselves “conspicuously by gallantry and intrepidity at the risk of his life above and

beyond the call of duty.” 10 U.S.C. §§ 3741 (Army), 6241 (Navy and Marine Corps), 8741 (Air Force), 14 U.S.C. § 491
(Coast Guard). The stories of those who earned the Medal inspire and fascinate, from Dakota Meyer who in 2009 drove
five times into the midst of a Taliban ambush to save 36 lives, see Curtis, President Obama Awards Medal of Honor to
Dakota Meyer, The White House Blog (Sept. 15, 2011) (all Internet materials as visited June 25, 2012, and available in
Clerk of Court's case file); to Desmond Doss who served as an army medic on Okinawa and on June 5, 1945, rescued 75
fellow soldiers, and who, after being wounded, gave up his own place on a stretcher so others could be taken to safety,
see America's Heroes 88–90 (J. Willbanks ed.2011); to William Carney who sustained multiple gunshot wounds to the
head, chest, legs, and arm, and yet carried the flag to ensure it did not touch the ground during the Union army's assault
on Fort Wagner in July 1863, id., at 44–45. The rare acts of courage the Medal celebrates **2549  led President Truman
to say he would “rather have that medal round my neck than ... be president of the United States.” Truman Gives No.
1 Medal to 15 Army Heroes, Washington Post,Oct. 13, 1945, p. 5. The Government's interest in protecting the integrity
of the Medal of Honor is beyond question.

[10]  But to recite the Government's compelling interests is not to end the matter. The First Amendment requires that
the Government's chosen restriction on the speech at issue be “actually necessary” to achieve its interest. Entertainment
Merchants Assn., 564 U.S., at 799, 131 S.Ct., at 2738. There must be a direct causal link between the restriction imposed
and the injury to be prevented. See ibid. The link between the Government's interest in protecting the integrity of the
military honors system and the Act's restriction on the false claims of liars like respondent has not been shown. Although
appearing to concede that “an isolated misrepresentation *726  by itself would not tarnish the meaning of military
honors,” the Government asserts it is “common sense that false representations have the tendency to dilute the value
and meaning of military awards,” Brief for United States 49, 54. It must be acknowledged that when a pretender claims
the Medal to be his own, the lie might harm the Government by demeaning the high purpose of the award, diminishing
the honor it confirms, and creating the appearance that the Medal is awarded more often than is true. Furthermore,
the lie may offend the true holders of the Medal. From one perspective it insults their bravery and high principles when
falsehood puts them in the unworthy company of a pretender.

Yet these interests do not satisfy the Government's heavy burden when it seeks to regulate protected speech. See United
States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 818, 120 S.Ct. 1878, 146 L.Ed.2d 865 (2000). The Government
points to no evidence to support its claim that the public's general perception of military awards is diluted by false
claims such as those made by Alvarez. Cf. Entertainment Merchants Assn., supra, at 799–800, 131 S.Ct., at 2738–2739
(analyzing and rejecting the findings of research psychologists demonstrating the causal link between violent video games
and harmful effects on children). As one of the Government's amici notes, “there is nothing that charlatans such as
Xavier Alvarez can do to stain [the Medal recipients'] honor.” Brief for Veterans of Foreign Wars of the United States
et al. as Amici Curiae 1. This general proposition is sound, even if true holders of the Medal might experience anger
and frustration.

The lack of a causal link between the Government's stated interest and the Act is not the only way in which the Act is
not actually necessary to achieve the Government's stated interest. The Government has not shown, and cannot show,
why counterspeech would not suffice to achieve its interest. The facts of this case indicate that the dynamics of free
speech, of counterspeech, of refutation, can overcome the lie. *727  Respondent lied at a public meeting. Even before
the FBI began investigating him for his false statements “Alvarez was perceived as a phony,” 617 F.3d, at 1211. Once
the lie was made public, he was ridiculed online, see Brief for Respondent 3, his actions were reported in the press, see
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Ortega, Alvarez Again Denies Claim, Ontario, Cal., Inland Valley Daily Bulletin (Sept. 27, 2007), and a fellow board
member called for his resignation, see, e.g., Bigham, Water District Rep Requests Alvarez Resign in Wake of False Medal
Claim, San Bernardino Cty., Cal., The Sun (May 21, 2008). There is good reason to believe that a similar fate would
befall **2550  other false claimants. See Brief for Reporters Committee for Freedom of the Press et al. as Amici Curiae
30–33 (listing numerous examples of public exposure of false claimants). Indeed, the outrage and contempt expressed
for respondent's lies can serve to reawaken and reinforce the public's respect for the Medal, its recipients, and its high
purpose. The acclaim that recipients of the Congressional Medal of Honor receive also casts doubt on the proposition
that the public will be misled by the claims of charlatans or become cynical of those whose heroic deeds earned them the
Medal by right. See, e.g., Well Done, Washington Post,Feb. 5, 1943, p. 8 (reporting on President Roosevelt's awarding
the Congressional Medal of Honor to Maj. Gen. Alexander Vandegrift); Devroy, Medal of Honor Given to 2 Killed in
Somalia, Washington Post,May 24, 1994, p. A6 (reporting on President Clinton's awarding the Congressional Medal of
Honor to two special forces soldiers killed during operations in Somalia).

The remedy for speech that is false is speech that is true. This is the ordinary course in a free society. The response to
the unreasoned is the rational; to the uninformed, the enlightened; to the straightout lie, the simple truth. See Whitney v.
California, 274 U.S. 357, 377, 47 S.Ct. 641, 71 L.Ed. 1095 (1927) (Brandeis, J., concurring) (“If there be time to expose
through discussion the falsehood and fallacies, to avert the evil by the processes *728  of education, the remedy to be
applied is more speech, not enforced silence”). The theory of our Constitution is “that the best test of truth is the power
of the thought to get itself accepted in the competition of the market,” Abrams v. United States, 250 U.S. 616, 630, 40
S.Ct. 17, 63 L.Ed. 1173 (1919) (Holmes, J., dissenting). The First Amendment itself ensures the right to respond to speech
we do not like, and for good reason. Freedom of speech and thought flows not from the beneficence of the state but from
the inalienable rights of the person. And suppression of speech by the government can make exposure of falsity more
difficult, not less so. Society has the right and civic duty to engage in open, dynamic, rational discourse. These ends are
not well served when the government seeks to orchestrate public discussion through content-based mandates.

Expressing its concern that counterspeech is insufficient, the Government responds that because “some military records
have been lost ... some claims [are] unverifiable,” Brief for United States 50. This proves little, however; for without
verifiable records, successful criminal prosecution under the Act would be more difficult in any event. So, in cases where
public refutation will not serve the Government's interest, the Act will not either. In addition, the Government claims that
“many [false claims] will remain unchallenged.” Id., at 55. The Government provides no support for the contention. And
in any event, in order to show that public refutation is not an adequate alternative, the Government must demonstrate
that unchallenged claims undermine the public's perception of the military and the integrity of its awards system. This
showing has not been made.

It is a fair assumption that any true holders of the Medal who had heard of Alvarez's false claims would have been fully
vindicated by the community's expression of outrage, showing as it did the Nation's high regard for the Medal. The
same can be said for the Government's interest. The American people do not need the assistance of a government *729
prosecution to express their high regard for the special place that military heroes hold in our tradition. Only a weak
society needs government protection or intervention before it pursues its resolve to preserve the **2551  truth. Truth
needs neither handcuffs nor a badge for its vindication.

[11]  In addition, when the Government seeks to regulate protected speech, the restriction must be the “least restrictive
means among available, effective alternatives.” Ashcroft, 542 U.S., at 666, 124 S.Ct. 2783. There is, however, at least
one less speech-restrictive means by which the Government could likely protect the integrity of the military awards
system. A Government-created database could list Congressional Medal of Honor recipients. Were a database accessible
through the Internet, it would be easy to verify and expose false claims. It appears some private individuals have
already created databases similar to this, see Brief for Respondent 25, and at least one database of past recipients is
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online and fully searchable, see Congressional Medal of Honor Society, Full Archive, http://www.cmohs.org/recipient-
archive. php. The Solicitor General responds that although Congress and the Department of Defense investigated the
feasibility of establishing a database in 2008, the Government “concluded that such a database would be impracticable
and insufficiently comprehensive.” Brief for United States 55. Without more explanation, it is difficult to assess the
Government's claim, especially when at least one database of Congressional Medal of Honor recipients already exists.

The Government may have responses to some of these criticisms, but there has been no clear showing of the necessity
of the statute, the necessity required by exacting scrutiny.

* * *

The Nation well knows that one of the costs of the First Amendment is that it protects the speech we detest as well as the
speech we embrace. Though few might find respondent's statements anything but contemptible, his right to *730  make
those statements is protected by the Constitution's guarantee of freedom of speech and expression. The Stolen Valor Act
infringes upon speech protected by the First Amendment.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Justice BREYER, with whom Justice KAGAN joins, concurring in the judgment.
I agree with the plurality that the Stolen Valor Act of 2005 violates the First Amendment. But I do not rest my conclusion
upon a strict categorical analysis. Ante, at 2543 – 2547. Rather, I base that conclusion upon the fact that the statute
works First Amendment harm, while the Government can achieve its legitimate objectives in less restrictive ways.

I

In determining whether a statute violates the First Amendment, this Court has often found it appropriate to examine the
fit between statutory ends and means. In doing so, it has examined speech-related harms, justifications, and potential
alternatives. In particular, it has taken account of the seriousness of the speech-related harm the provision will likely
cause, the nature and importance of the provision's countervailing objectives, the extent to which the provision will tend
to achieve those objectives, and whether there are other, less restrictive ways of doing so. Ultimately the Court has had
to determine whether the statute works speech-related harm that is out of proportion to its justifications.

Sometimes the Court has referred to this approach as “intermediate scrutiny,” sometimes as “proportionality” review,
sometimes as an examination of “fit,” and sometimes it has avoided the application of **2552  any label at all. See, e.g.,
Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 641–652, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994) (intermediate
scrutiny); Randall v. Sorrell, 548 U.S. 230, 249, 126 S.Ct. 2479, 165 L.Ed.2d 482 (2006) *731  (plurality opinion)
(proportionality); Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480, 109 S.Ct. 3028, 106 L.Ed.2d 388
(1989) (requiring a “fit” between means and ends that is “ ‘in proportion to the interest served’ ”); In re R.M.J., 455
U.S. 191, 203, 102 S.Ct. 929, 71 L.Ed.2d 64 (1982) (“[I]nterference with speech must be in proportion to the [substantial
governmental] interest served”); Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty., 391 U.S. 563,
568, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).
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Regardless of the label, some such approach is necessary if the First Amendment is to offer proper protection in the many
instances in which a statute adversely affects constitutionally protected interests but warrants neither near-automatic
condemnation (as “strict scrutiny” implies) nor near-automatic approval (as is implicit in “rational basis” review).
See, e.g., Turner Broadcasting System, Inc., supra, at 641–652, 114 S.Ct. 2445 (“must-carry” cable regulations); Central
Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 566, 100 S.Ct. 2343, 65 L.Ed.2d 341 (1980)
(nonmisleading commercial speech); Burdick v. Takushi, 504 U.S. 428, 433–434, 112 S.Ct. 2059, 119 L.Ed.2d 245 (1992)
(election regulation); Pickering, supra, at 568, 88 S.Ct. 1731 (government employee speech); United States v. O'Brien, 391
U.S. 367, 377, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968) (application of generally applicable laws to expressive conduct). I
have used the term “proportionality” to describe this approach. Thompson v. Western States Medical Center, 535 U.S.
357, 388, 122 S.Ct. 1497, 152 L.Ed.2d 563 (2002) (dissenting opinion); see also Bartnicki v. Vopper, 532 U.S. 514, 536,
121 S.Ct. 1753, 149 L.Ed.2d 787 (2001) (concurring opinion); Nixon v. Shrink Missouri Government PAC, 528 U.S. 377,
402–403, 120 S.Ct. 897, 145 L.Ed.2d 886 (2000) (concurring opinion). But in this case, the Court's term “intermediate
scrutiny” describes what I think we should do.

As the dissent points out, “there are broad areas in which any attempt by the state to penalize purportedly false speech
would present a grave and unacceptable danger of suppressing truthful speech.” Post, at 2564 (opinion of Alito, J.). Laws
restricting false statements about philosophy, religion, history, the social sciences, the arts, and the like raise *732  such
concerns, and in many contexts have called for strict scrutiny. But this case does not involve such a law. The dangers of
suppressing valuable ideas are lower where, as here, the regulations concern false statements about easily verifiable facts
that do not concern such subject matter. Such false factual statements are less likely than are true factual statements
to make a valuable contribution to the marketplace of ideas. And the government often has good reasons to prohibit
such false speech. See infra,at 2553 – 2555 (listing examples of statutes and doctrines regulating false factual speech).
But its regulation can nonetheless threaten speech-related harms. Those circumstances lead me to apply what the Court
has termed “intermediate scrutiny” here.

II

A

The Stolen Valor Act makes it a crime “falsely” to “represen[t]” oneself “to have been awarded any decoration or medal
authorized by Congress for the Armed Forces of the United States.” 18 U.S.C. § 704(b). I would read the statute favorably
to the Government as criminalizing **2553  only false factual statements made with knowledge of their falsity and with
the intent that they be taken as true. See Staples v. United States, 511 U.S. 600, 605, 114 S.Ct. 1793, 128 L.Ed.2d 608
(1994) (courts construe statutes “in light of the background rules of the common law, ... in which the requirement of
some mens rea for a crime is firmly embedded”); cf. New York Times Co. v. Sullivan, 376 U.S. 254, 279–280, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964) (First Amendment allows a public official to recover for defamation only upon a showing of
“ ‘actual malice’ ”). As so interpreted the statute covers only lies. But although this interpretation diminishes the extent
to which the statute endangers First Amendment values, it does not eliminate the threat.

I must concede, as the Government points out, that this Court has frequently said or implied that false factual statements
*733  enjoy little First Amendment protection. See, e.g., BE & K Constr. Co. v. NLRB, 536 U.S. 516, 531, 122 S.Ct.

2390, 153 L.Ed.2d 499 (2002) (“[F]alse statements may be unprotected for their own sake”); Hustler Magazine, Inc. v.
Falwell, 485 U.S. 46, 52, 108 S.Ct. 876, 99 L.Ed.2d 41 (1988) (“False statements of fact are particularly valueless”); Gertz
v. Robert Welch, Inc., 418 U.S. 323, 340, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974) (“[T]he erroneous statement of fact is not
worthy of constitutional protection”).
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But these judicial statements cannot be read to mean “no protection at all.” False factual statements can serve useful
human objectives, for example: in social contexts, where they may prevent embarrassment, protect privacy, shield a
person from prejudice, provide the sick with comfort, or preserve a child's innocence; in public contexts, where they
may stop a panic or otherwise preserve calm in the face of danger; and even in technical, philosophical, and scientific
contexts, where (as Socrates' methods suggest) examination of a false statement (even if made deliberately to mislead)
can promote a form of thought that ultimately helps realize the truth. See, e.g., 638 F.3d 666, 673–675 (C.A.9 2011)
(Kozinski, J., concurring in denial of rehearing en banc) (providing numerous examples); S. Bok, Lying: Moral Choice
in Public and Private Life (1999) (same); New York Times Co., supra, at 279, n. 19, 84 S.Ct. 710 (“Even a false statement
may be deemed to make a valuable contribution to public debate, since it brings about ‘the clearer perception and livelier
impression of truth, produced by its collision with error’ ” (quoting J. Mill, On Liberty 15 (Blackwell ed.1947))).

Moreover, as the Court has often said, the threat of criminal prosecution for making a false statement can inhibit the
speaker from making true statements, thereby “chilling” a kind of speech that lies at the First Amendment's heart. See,
e.g., Gertz, supra, at 340–341, 94 S.Ct. 2997. Hence, the Court emphasizes mens rea requirements that provide “breathing
room” for more valuable speech by reducing an honest speaker's fear that he may accidentally incur liability for speaking.

*734  Further, the pervasiveness of false statements, made for better or for worse motives, made thoughtlessly or
deliberately, made with or without accompanying harm, provides a weapon to a government broadly empowered to
prosecute falsity without more. And those who are unpopular may fear that the government will use that weapon
selectively, say, by prosecuting a pacifist who supports his cause by (falsely) claiming to have been a war hero, while
ignoring members of other political groups who might make similar false claims.

I also must concede that many statutes and common-law doctrines make the utterance of certain kinds of false statements
**2554  unlawful. Those prohibitions, however, tend to be narrower than the statute before us, in that they limit the

scope of their application, sometimes by requiring proof of specific harm to identifiable victims; sometimes by specifying
that the lies be made in contexts in which a tangible harm to others is especially likely to occur; and sometimes by limiting
the prohibited lies to those that are particularly likely to produce harm.

Fraud statutes, for example, typically require proof of a misrepresentation that is material, upon which the victim
relied, and which caused actual injury. See Restatement (Second) of Torts § 525 (1976). Defamation statutes focus upon
statements of a kind that harm the reputation of another or deter third parties from association or dealing with the
victim. See id., §§ 558, 559. Torts involving the intentional infliction of emotional distress (like torts involving placing a
victim in a false light) concern falsehoods that tend to cause harm to a specific victim of an emotional-, dignitary-, or
privacy-related kind. See id., § 652E.

Perjury statutes prohibit a particular set of false statements—those made under oath—while requiring a showing of
materiality. See, e.g., 18 U.S.C. § 1621. Statutes forbidding lying to a government official (not under oath) are typically
limited to circumstances where a lie is likely to work *735  particular and specific harm by interfering with the
functioning of a government department, and those statutes also require a showing of materiality. See, e.g., § 1001.

Statutes prohibiting false claims of terrorist attacks, or other lies about the commission of crimes or catastrophes, require
proof that substantial public harm be directly foreseeable, or, if not, involve false statements that are very likely to bring
about that harm. See, e.g., 47 CFR § 73.1217 (2011) (requiring showing of foreseeability and actual substantial harm);
18 U.S.C. § 1038(a)(1) (prohibiting knowing false statements claiming that terrorist attacks have taken, are taking, or
will take, place).
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Statutes forbidding impersonation of a public official typically focus on acts of impersonation, not mere speech, and
may require a showing that, for example, someone was deceived into following a “course [of action] he would not have
pursued but for the deceitful conduct.” United States v. Lepowitch, 318 U.S. 702, 704, 63 S.Ct. 914, 87 L.Ed. 1091 (1943);
see, e.g., § 912 (liability attaches to “[w]hoever falsely assumes or pretends to be an officer or employee acting under the
authority of the United States ... and acts as such ” (emphasis added)).

Statutes prohibiting trademark infringement present, perhaps, the closest analogy to the present statute. Trademarks
identify the source of a good; and infringement causes harm by causing confusion among potential customers (about
the source) and thereby diluting the value of the mark to its owner, to consumers, and to the economy. Similarly, a false
claim of possession of a medal or other honor creates confusion about who is entitled to wear it, thus diluting its value
to those who have earned it, to their families, and to their country. But trademark statutes are focused upon commercial
and promotional activities that are likely to dilute the value of a mark. Indeed, they typically require a showing of likely
confusion, a showing that tends to ensure that the feared harm will in fact take place. See 15 U.S.C. § 1114(1)(a); KP
Permanent Make–Up, Inc. v. Lasting Impression *736  I, Inc., 543 U.S. 111, 117, 125 S.Ct. 542, 160 L.Ed.2d 440 (2004);
see also **2555  San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522, 539–540, 548, 107
S.Ct. 2971, 97 L.Ed.2d 427 (1987) (upholding statute giving the United States Olympic Committee the right to prohibit
certain commercial and promotional uses of the word “Olympic”).

While this list is not exhaustive, it is sufficient to show that few statutes, if any, simply prohibit without limitation the
telling of a lie, even a lie about one particular matter. Instead, in virtually all these instances limitations of context,
requirements of proof of injury, and the like, narrow the statute to a subset of lies where specific harm is more likely to
occur. The limitations help to make certain that the statute does not allow its threat of liability or criminal punishment
to roam at large, discouraging or forbidding the telling of the lie in contexts where harm is unlikely or the need for the
prohibition is small.

The statute before us lacks any such limiting features. It may be construed to prohibit only knowing and intentional
acts of deception about readily verifiable facts within the personal knowledge of the speaker, thus reducing the risk that
valuable speech is chilled. Supra, at 2552 – 2553. But it still ranges very broadly. And that breadth means that it creates a
significant risk of First Amendment harm. As written, it applies in family, social, or other private contexts, where lies will
often cause little harm. It also applies in political contexts, where although such lies are more likely to cause harm, the
risk of censorious selectivity by prosecutors is also high. Further, given the potential haziness of individual memory along
with the large number of military awards covered (ranging from medals for rifle marksmanship to the Congressional
Medal of Honor), there remains a risk of chilling that is not completely eliminated by mens rea requirements; a speaker
might still be worried about being prosecuted for a careless false statement, even if he does not have the intent required
to render him liable. And so the *737  prohibition may be applied where it should not be applied, for example, to bar
stool braggadocio or, in the political arena, subtly but selectively to speakers that the Government does not like. These
considerations lead me to believe that the statute as written risks significant First Amendment harm.

B

Like both the plurality and the dissent, I believe the statute nonetheless has substantial justification. It seeks to protect
the interests of those who have sacrificed their health and life for their country. The statute serves this interest by seeking
to preserve intact the country's recognition of that sacrifice in the form of military honors. To permit those who have not
earned those honors to claim otherwise dilutes the value of the awards. Indeed, the Nation cannot fully honor those who
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have sacrificed so much for their country's honor unless those who claim to have received its military awards tell the truth.
Thus, the statute risks harming protected interests but only in order to achieve a substantial countervailing objective.

C

We must therefore ask whether it is possible substantially to achieve the Government's objective in less burdensome
ways. In my view, the answer to this question is “yes.” Some potential First Amendment threats can be alleviated by
interpreting the statute to require knowledge of falsity, etc. Supra, at 2552 – 2553. But other First Amendment risks,
primarily risks flowing from breadth of coverage, remain. Supra, at 2553 – 2554, 2554 – 2555. As is indicated by the
limitations on the scope of the many other kinds of statutes regulating false factual speech, **2556  supra, at 2553 – 2555,
it should be possible significantly to diminish or eliminate these remaining risks by enacting a similar but more finely
tailored statute. For example, not all military awards are alike. Congress might determine that some warrant greater
protection *738  than others. And a more finely tailored statute might, as other kinds of statutes prohibiting false factual
statements have done, insist upon a showing that the false statement caused specific harm or at least was material, or
focus its coverage on lies most likely to be harmful or on contexts where such lies are most likely to cause harm.

I recognize that in some contexts, particularly political contexts, such a narrowing will not always be easy to achieve.
In the political arena a false statement is more likely to make a behavioral difference (say, by leading the listeners to
vote for the speaker) but at the same time criminal prosecution is particularly dangerous (say, by radically changing a
potential election result) and consequently can more easily result in censorship of speakers and their ideas. Thus, the
statute may have to be significantly narrowed in its applications. Some lower courts have upheld the constitutionality
of roughly comparable but narrowly tailored statutes in political contexts. See, e.g., United We Stand America, Inc. v.
United We Stand, America New York, Inc., 128 F.3d 86, 93 (C.A.2 1997) (upholding against First Amendment challenge
application of Lanham Act to a political organization); Treasurer of the Committee to Elect Gerald D. Lostracco v. Fox,
150 Mich.App. 617, 389 N.W.2d 446 (1986) (upholding under First Amendment statute prohibiting campaign material
falsely claiming that one is an incumbent). Without expressing any view on the validity of those cases, I would also note,
like the plurality, that in this area more accurate information will normally counteract the lie. And an accurate, publicly
available register of military awards, easily obtainable by political opponents, may well adequately protect the integrity
of an award against those who would falsely claim to have earned it. See ante, at 2550 – 2551. And so it is likely that a more
narrowly tailored statute combined with such information-disseminating devices will effectively serve Congress' end.

*739  The Government has provided no convincing explanation as to why a more finely tailored statute would not
work. In my own view, such a statute could significantly reduce the threat of First Amendment harm while permitting
the statute to achieve its important protective objective. That being so, I find the statute as presently drafted works
disproportionate constitutional harm. It consequently fails intermediate scrutiny, and so violates the First Amendment.

For these reasons, I concur in the Court's judgment.

Justice ALITO, with whom Justice SCALIA and Justice THOMAS join, dissenting.
Only the bravest of the brave are awarded the Congressional Medal of Honor, but the Court today holds that every
American has a constitutional right to claim to have received this singular award. The Court strikes down the Stolen
Valor Act of 2005, which was enacted to stem an epidemic of false claims about military decorations. These lies, Congress
reasonably concluded, were undermining our country's system of military honors and inflicting real harm on actual
medal recipients and their families.
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Building on earlier efforts to protect the military awards system, Congress responded to this problem by crafting a
narrow statute that presents no threat to the freedom of speech. The statute reaches only knowingly false statements
about **2557  hard facts directly within a speaker's personal knowledge. These lies have no value in and of themselves,
and proscribing them does not chill any valuable speech.

By holding that the First Amendment nevertheless shields these lies, the Court breaks sharply from a long line of cases
recognizing that the right to free speech does not protect false factual statements that inflict real harm and serve no
legitimate interest. I would adhere to that principle and would thus uphold the constitutionality of this valuable law.

*740  I

The Stolen Valor Act makes it a misdemeanor to “falsely represen[t]” oneself as having been awarded a medal,
decoration, or badge for service in the Armed Forces of the United States. 18 U.S.C. § 704(b). Properly construed, this
statute is limited in five significant respects. First, the Act applies to only a narrow category of false representations about
objective facts that can almost always be proved or disproved with near certainty. Second, the Act concerns facts that are
squarely within the speaker's personal knowledge. Third, as the Government maintains, see Brief for United States 15–17,
and both the plurality, see ante, at 2545, and the concurrence, see ante, at 2552 (BREYER, J., concurring in judgment),
seemingly accept, a conviction under the Act requires proof beyond a reasonable doubt that the speaker actually knew

that the representation was false. 1  Fourth, the Act applies only to statements that could reasonably be interpreted as

communicating actual facts; it does not reach dramatic performances, satire, parody, hyperbole, or the like. 2  Finally,
the Act is strictly viewpoint neutral. The *741  false statements proscribed by the Act are highly unlikely to be tied to
any particular political or ideological message. In the rare cases where that is not so, the Act applies equally to all false
statements, whether they tend to disparage or commend the Government, the military, or the system of military honors.

The Stolen Valor Act follows a long tradition of efforts to protect our country's system of military honors. When George
Washington, as the commander of the Continental Army, created the very first “honorary badges of distinction” for
service in our country's military, he established a rigorous system to ensure that these awards would be received and worn
by only the truly deserving. See General Orders of George Washington Issued at Newburgh on the Hudson, 1782–1783,
p. 35 (E. Boynton ed. 1883) (reprint 1973) (requiring the submission of “incontestible **2558  proof” of “singularly
meritorious action” to the Commander in Chief). Washington warned that anyone with the “insolence to assume” a
badge that had not actually been earned would be “severely punished.” Id., at 34.

Building on this tradition, Congress long ago made it a federal offense for anyone to wear, manufacture, or sell certain
military decorations without authorization. See Act of Feb. 24, 1923, ch. 110, 42 Stat. 1286 (codified as amended at 18
U.S.C. § 704(a)). Although this Court has never opined on the constitutionality of that particular provision, we have said
that § 702, which makes it a crime to wear a United States military uniform without authorization, is “a valid statute on
its face.” Schacht v. United States, 398 U.S. 58, 61, 90 S.Ct. 1555, 26 L.Ed.2d 44 (1970).

Congress passed the Stolen Valor Act in response to a proliferation of false claims concerning the receipt of military
awards. For example, in a single year, more than 600 Virginia residents falsely claimed to have won the Medal of *742

Honor. 3  An investigation of the 333 people listed in the online edition of Who's Who as having received a top military

award revealed that fully a third of the claims could not be substantiated. 4  When the Library of Congress compiled oral
histories for its Veterans History Project, 24 of the 49 individuals who identified themselves as Medal of Honor recipients
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had not actually received that award. 5  The same was true of 32 individuals who claimed to have been awarded the

Distinguished Service Cross and 14 who claimed to have won the Navy Cross. 6  Notorious cases brought to Congress'
attention included the case of a judge who falsely claimed to have been awarded two Medals of Honor and displayed

counterfeit medals in his courtroom; 7  a television network's military consultant who falsely claimed that he had received

the Silver Star; 8  and a former judge advocate in the Marine Corps who lied about receiving the Bronze Star and a

Purple Heart. 9

As Congress recognized, the lies proscribed by the Stolen Valor Act inflict substantial harm. In many instances, the *743
harm is tangible in nature: Individuals often falsely represent themselves as award recipients in order to obtain financial

or other material rewards, such as lucrative contracts and government benefits. 10  An investigation of false claims in a
**2559  single region of the United States, for example, revealed that 12 men had defrauded the Department of Veterans

Affairs out of more than $1.4 million in veteran's benefits. 11  In other cases, the harm is less tangible, but nonetheless
significant. The lies proscribed by the Stolen Valor Act tend to debase the distinctive honor of military awards. See Stolen
Valor Act of 2005, § 2, 120 Stat. 3266, note following 18 U.S.C. § 704 (finding that “[f]raudulent claims surrounding the
receipt of [military decorations and medals] damage the reputation and meaning of such decorations and medals”). And
legitimate award recipients and their families have expressed the harm they endure when an imposter takes credit for
heroic actions that he never performed. One Medal of Honor recipient described the feeling as a “ ‘slap in the face of

veterans who have paid the price and earned their medals.’ ” 12

It is well recognized in trademark law that the proliferation of cheap imitations of luxury goods blurs the “ ‘signal’ given
out by the purchasers of the originals.” Landes & Posner, Trademark Law: An Economic Perspective, 30 J. Law &
Econ. 265, 308 (1987). In much the same way, the *744  proliferation of false claims about military awards blurs the
signal given out by the actual awards by making them seem more common than they really are, and this diluting effect
harms the military by hampering its efforts to foster morale and esprit de corps. Surely it was reasonable for Congress
to conclude that the goal of preserving the integrity of our country's top military honors is at least as worthy as that of
protecting the prestige associated with fancy watches and designer handbags. Cf. San Francisco Arts & Athletics, Inc. v.
United States Olympic Comm., 483 U.S. 522, 539–541, 107 S.Ct. 2971, 97 L.Ed.2d 427 (1987) (rejecting First Amendment
challenge to law prohibiting certain unauthorized uses of the word “Olympic” and recognizing that such uses harm the
U.S. Olympic Committee by “lessening the distinctiveness” of the term).

Both the plurality and Justice BREYER argue that Congress could have preserved the integrity of military honors by
means other than a criminal prohibition, but Congress had ample reason to believe that alternative approaches would
not be adequate. The chief alternative that is recommended is the compilation and release of a comprehensive list or
database of actual medal recipients. If the public could readily access such a resource, it is argued, imposters would be
quickly and easily exposed, and the proliferation of lies about military honors would come to an end.

This remedy, unfortunately, will not work. The Department of Defense has explained that the most that it can do is
to create a database of recipients of certain top military honors awarded since 2001. See Office of Undersecretary of
Defense, Report to the Senate and House Armed Services Committees on a Searchable Military Valor Decorations

Database 4–5 (2009). 13

**2560  *745  Because a sufficiently comprehensive database is not practicable, lies about military awards cannot be
remedied by what the plurality calls “counterspeech.” Ante, at 2549. Without the requisite database, many efforts to
refute false claims may be thwarted, and some legitimate award recipients may be erroneously attacked. In addition, a
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steady stream of stories in the media about the exposure of imposters would tend to increase skepticism among members
of the public about the entire awards system. This would only exacerbate the harm that the Stolen Valor Act is meant
to prevent.

The plurality and the concurrence also suggest that Congress could protect the system of military honors by enacting a
narrower statute. The plurality recommends a law that would apply only to lies that are intended to “secure moneys or
other valuable considerations.” Ante, at 2547. In a similar vein, the concurrence comments that “a more finely tailored
statute might ... insist upon a showing that the false statement caused specific harm.” Ante, at 2556 (opinion of BREYER,
J.). But much damage is caused, both to real award recipients and to the system of military honors, by false statements
that are not linked to any financial or other tangible reward. Unless even a small financial loss—say, a dollar given to
a homeless man falsely claiming to be a decorated veteran—is more important in the eyes of the First Amendment than
the damage caused to the very integrity of the military awards system, there is no basis for distinguishing between the
Stolen Valor Act and the alternative statutes that the plurality and concurrence appear willing to sustain.

Justice BREYER also proposes narrowing the statute so that it covers a shorter list of military awards, ante, at 2555
(opinion concurring in judgment), but he does not provide a hint about where he thinks the line must be drawn. Perhaps
he expects Congress to keep trying until it eventually passes a law that draws the line in just the right place.

*746  II

A

Time and again, this Court has recognized that as a general matter false factual statements possess no intrinsic First
Amendment value. See Illinois ex rel. Madigan v. Telemarketing Associates, Inc., 538 U.S. 600, 612, 123 S.Ct. 1829, 155
L.Ed.2d 793 (2003) (“Like other forms of public deception, fraudulent charitable solicitation is unprotected speech”);
BE & K Constr. Co. v. NLRB, 536 U.S. 516, 531, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002) (“[F]alse statements may be
unprotected for their own sake”); Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 52, 108 S.Ct. 876, 99 L.Ed.2d 41 (1988)
(“False statements of fact are particularly valueless; they interfere with the truth-seeking function of the marketplace
of ideas, and they cause damage to an individual's reputation that cannot easily be repaired by counterspeech, however
persuasive or effective”); Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984)
( “There is ‘no constitutional value in false statements of fact’ ” (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 340, 94
S.Ct. 2997, 41 L.Ed.2d 789 (1974))); **2561  Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 743, 103 S.Ct. 2161,
76 L.Ed.2d 277 (1983) (“[F]alse statements are not immunized by the First Amendment right to freedom of speech”);
Brown v. Hartlage, 456 U.S. 45, 60, 102 S.Ct. 1523, 71 L.Ed.2d 732 (1982) (“Of course, demonstrable falsehoods are
not protected by the First Amendment in the same manner as truthful statements”); Herbert v. Lando, 441 U.S. 153,
171, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979) (“Spreading false information in and of itself carries no First Amendment
credentials”); Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771, 96 S.Ct. 1817, 48
L.Ed.2d 346 (1976) (“Untruthful speech, commercial or otherwise, has never been protected for its own sake”); Gertz,
supra, at 340, 94 S.Ct. 2997 (“[T]he erroneous statement of fact is not worthy of constitutional protection”); Time, Inc. v.
Hill, 385 U.S. 374, 389, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967) (“[T]he constitutional guarantees [of the First Amendment]
can tolerate sanctions against calculated falsehood without significant impairment of their essential function”); Garrison
v. Louisiana, 379 U.S. 64, 75, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964) (“[T]he *747  knowingly false statement and the false
statement made with reckless disregard of the truth, do not enjoy constitutional protection”).
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Consistent with this recognition, many kinds of false factual statements have long been proscribed without “ ‘rais[ing]
any Constitutional problem.’ ” United States v. Stevens, 559 U.S. 460, 469, 130 S.Ct. 1577, 1584, 176 L.Ed.2d 435 (2010)
(quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 571–572, 62 S.Ct. 766, 86 L.Ed. 1031 (1942)). Laws prohibiting
fraud, perjury, and defamation, for example, were in existence when the First Amendment was adopted, and their
constitutionality is now beyond question. See, e.g., Donaldson v. Read Magazine, Inc., 333 U.S. 178, 190, 68 S.Ct. 591, 92
L.Ed. 628 (1948) (explaining that the government's power “to protect people against fraud” has “always been recognized
in this country and is firmly established”); United States v. Dunnigan, 507 U.S. 87, 97, 113 S.Ct. 1111, 122 L.Ed.2d 445
(1993) (observing that “the constitutionality of perjury statutes is unquestioned”); Beauharnais v. Illinois, 343 U.S. 250,
256, 72 S.Ct. 725, 96 L.Ed. 919 (1952) (noting that the “prevention and punishment” of libel “have never been thought
to raise any Constitutional problem”).

We have also described as falling outside the First Amendment's protective shield certain false factual statements that
were neither illegal nor tortious at the time of the Amendment's adoption. The right to freedom of speech has been held
to permit recovery for the intentional infliction of emotional distress by means of a false statement, see Falwell, supra, at
56, 108 S.Ct. 876, even though that tort did not enter our law until the late 19th century, see W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on Law of Torts § 12, p. 60, and n. 47. (5th ed.1984) (hereinafter Prosser and
Keeton). And in Hill, supra, at 390, 87 S.Ct. 534, the Court concluded that the free speech right allows recovery for the
even more modern tort of false-light invasion of privacy, see Prosser and Keeton § 117, at 863.

In line with these holdings, it has long been assumed that the First Amendment is not offended by prominent criminal
*748  statutes with no close common-law analog. The most well known of these is probably 18 U.S.C. § 1001,

which makes it a crime to “knowingly and willfully” make any “materially false, fictitious, or fraudulent statement or
representation” in “any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government
of the United States.” Unlike perjury, § 1001 is not limited to statements made under oath or before an **2562  official
government tribunal. Nor does it require any showing of “pecuniary or property loss to the government.” United States v.
Gilliland, 312 U.S. 86, 93, 61 S.Ct. 518, 85 L.Ed. 598 (1941). Instead, the statute is based on the need to protect “agencies
from the perversion which might result from the deceptive practices described.” Ibid. (emphasis added).

Still other statutes make it a crime to falsely represent that one is speaking on behalf of, or with the approval of, the
Federal Government. See, e.g., 18 U.S.C. § 912 (making it a crime to falsely impersonate a federal officer); § 709 (making
it a crime to knowingly use, without authorization, the names of enumerated federal agencies, such as “Federal Bureau
of Investigation,” in a manner reasonably calculated to convey the impression that a communication is approved or
authorized by the agency). We have recognized that § 912, like § 1001, does not require a showing of pecuniary or property
loss and that its purpose is to “ ‘maintain the general good repute and dignity’ ” of Government service. United States
v. Lepowitch, 318 U.S. 702, 704, 63 S.Ct. 914, 87 L.Ed. 1091 (1943) (quoting United States v. Barnow, 239 U.S. 74, 80,
36 S.Ct. 19, 60 L.Ed. 155 (1915)). All told, there are more than 100 federal criminal statutes that punish false statements
made in connection with areas of federal agency concern. See United States v. Wells, 519 U.S. 482, 505–507, and nn. 8–
10, 117 S.Ct. 921, 137 L.Ed.2d 107 (1997) (STEVENS, J., dissenting) (citing “at least 100 federal false statement statutes”
in the United States Code).

These examples amply demonstrate that false statements of fact merit no First Amendment protection in their own

*749  right. 14  It is true, as Justice BREYER notes, that many in our society either approve or condone certain discrete
categories of false statements, including false statements made to prevent harm to innocent victims and so-called “white
lies.” See ante, at 2543. But respondent's false claim to have received the Medal of Honor did not fall into any of these
categories. **2563  His lie did not “ prevent embarrassment, protect privacy, shield a person from prejudice, provide
the sick with comfort, or preserve a child's innocence.” Ibid. Nor did his lie “stop a panic or otherwise preserve calm in

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021786171&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&fi=co_pp_sp_708_1584&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1584
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122060&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119608&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119608&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993054252&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993054252&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952116299&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952116299&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988025713&pubNum=708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988025713&pubNum=708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129451&pubNum=708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1001&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1001&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941123368&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941123368&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS912&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS912&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1001&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943121179&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943121179&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100598&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100598&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058036&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058036&pubNum=0000708&originatingDoc=If0b291d4c12911e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Grob, Stephanie 2/7/2018
For Educational Use Only

U.S. v. Alvarez, 567 U.S. 709 (2012)

132 S.Ct. 2537, 183 L.Ed.2d 574, 80 USLW 4634, 40 Media L. Rep. 1953...

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 21

the face of danger” or further philosophical or scientific debate. Ibid. *750  Respondent's claim, like all those covered
by the Stolen Valor Act, served no valid purpose.

Respondent and others who join him in attacking the Stolen Valor Act take a different view. Respondent's brief features
a veritable paean to lying. According to respondent, his lie about the Medal of Honor was nothing out of the ordinary
for 21st-century Americans. “Everyone lies,” he says. Brief for Respondent 10. “We lie all the time.” Ibid. “[H]uman
beings are constantly forced to choose the persona we present to the world, and our choices nearly always involve
intentional omissions and misrepresentations, if not outright deception.” Id., at 39. An academic amicus tells us that the
First Amendment protects the right to construct “self-aggrandizing fabrications such as having been awarded a military
decoration.” Brief for Jonathan D. Varat as Amicus Curiae 5.

This radical interpretation of the First Amendment is not supported by any precedent of this Court. The lies covered
by the Stolen Valor Act have no intrinsic value and thus merit no First Amendment protection unless their prohibition
would chill other expression that falls within the Amendment's scope. I now turn to that question.

B

While we have repeatedly endorsed the principle that false statements of fact do not merit First Amendment protection
for their own sake, we have recognized that it is sometimes necessary to “exten[d] a measure of strategic protection” to
these statements in order to ensure sufficient “ ‘breathing space’ ” for protected speech. Gertz, 418 U.S., at 342, 94 S.Ct.
2997 (quoting NAACP v. Button, 371 U.S. 415, 433, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963)). Thus, in order to prevent the
chilling of truthful speech on matters of public concern, we have held that liability for the defamation of a public official
or figure requires proof that defamatory statements were made with knowledge or reckless disregard of their falsity.
See New York Times Co. v. *751  Sullivan, 376 U.S. 254, 279–280, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) (civil liability);
Garrison, 379 U.S., at 74–75, 85 S.Ct. 209 (criminal liability). This same requirement applies when public officials and
figures seek to recover for the tort of intentional infliction of emotional distress. See Falwell, 485 U.S., at 55–56, 108
S.Ct. 876. And we have imposed “[e]xacting proof requirements” in other contexts as well when necessary to ensure
that truthful speech is not chilled. Madigan, 538 U.S., at 620, 123 S.Ct. 1829 (complainant in a fraud action must show
that the defendant made a knowingly false statement of material fact with the intent to mislead the listener and that he
succeeded in doing so); see also BE & K Constr., 536 U.S., at 531, 122 S.Ct. 2390 (regulation of baseless lawsuits limited
to those that are both “objectively baseless and subjectively motivated by an unlawful purpose”); Hartlage, 456 U.S., at
61, 102 S.Ct. 1523 (sustaining as-applied First Amendment challenge to law prohibiting certain “factual misstatements
in the course of political debate” where there had been no showing that the disputed statement was made “other than in
good faith and without knowledge of its falsity, or ... with reckless disregard as to whether it was false or not”). All of
these proof requirements inevitably have the effect of bringing some false factual statements within the protection of the
First Amendment, but this is justified in order **2564  to prevent the chilling of other, valuable speech.

These examples by no means exhaust the circumstances in which false factual statements enjoy a degree of instrumental
constitutional protection. On the contrary, there are broad areas in which any attempt by the state to penalize purportedly
false speech would present a grave and unacceptable danger of suppressing truthful speech. Laws restricting false
statements about philosophy, religion, history, the social sciences, the arts, and other matters of public concern would
present such a threat. The point is not that there is no such thing as truth or falsity in these areas or that the truth is
always impossible to ascertain, but rather *752  that it is perilous to permit the state to be the arbiter of truth.
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Even where there is a wide scholarly consensus concerning a particular matter, the truth is served by allowing that
consensus to be challenged without fear of reprisal. Today's accepted wisdom sometimes turns out to be mistaken. And
in these contexts, “[e]ven a false statement may be deemed to make a valuable contribution to public debate, since it
brings about ‘the clearer perception and livelier impression of truth, produced by its collision with error.’ ” Sullivan,
supra, at 279, n. 19, 84 S.Ct. 710 (quoting J. Mill, On Liberty 15 (R. McCallum ed.1947)).

Allowing the state to proscribe false statements in these areas also opens the door for the state to use its power for political
ends. Statements about history illustrate this point. If some false statements about historical events may be banned, how
certain must it be that a statement is false before the ban may be upheld? And who should make that calculation? While
our cases prohibiting viewpoint discrimination would fetter the state's power to some degree, see R.A.V. v. St. Paul, 505
U.S. 377, 384–390, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992) (explaining that the First Amendment does not permit the
government to engage in viewpoint discrimination under the guise of regulating unprotected speech), the potential for
abuse of power in these areas is simply too great.

In stark contrast to hypothetical laws prohibiting false statements about history, science, and similar matters, the Stolen
Valor Act presents no risk at all that valuable speech will be suppressed. The speech punished by the Act is not only
verifiably false and entirely lacking in intrinsic value, but it also fails to serve any instrumental purpose that the First
Amendment might protect. Tellingly, when asked at oral argument what truthful speech the Stolen Valor Act might
chill, even respondent's counsel conceded that the answer is none. Tr. of Oral Arg. 36.

*753  C

Neither of the two opinions endorsed by Justices in the majority claims that the false statements covered by the Stolen
Valor Act possess either intrinsic or instrumental value. Instead, those opinions appear to be based on the distinct concern
that the Act suffers from overbreadth. See ante, at 2547 (plurality opinion) (the Act applies to “personal, whispered
conversations within a home”); ante, at 2555 (BREYER, J., concurring in judgment) (the Act “applies in family, social,
or other private contexts” and in “political contexts”). But to strike down a statute on the basis that it is overbroad, it is
necessary to show that the statute's “overbreadth [is] substantial, not only in an absolute sense, but also relative to [its]
plainly legitimate sweep.” United States v. Williams, 553 U.S. 285, 292, 128 S.Ct. 1830, 170 L.Ed.2d 650 (2008); see also
ibid. (noting that this requirement has  **2565  been “vigorously enforced”). The plurality and the concurrence do not
even attempt to make this showing.

The plurality additionally worries that a decision sustaining the Stolen Valor Act might prompt Congress and the state
legislatures to enact laws criminalizing lies about “an endless list of subjects.” Ante, at 2547. The plurality apparently fears
that we will see laws making it a crime to lie about civilian awards such as college degrees or certificates of achievement
in the arts and sports.

This concern is likely unfounded. With very good reason, military honors have traditionally been regarded as quite
different from civilian awards. Nearly a century ago, Congress made it a crime to wear a military medal without
authorization; we have no comparable tradition regarding such things as Super Bowl rings, Oscars, or Phi Beta Kappa
keys.

In any event, if the plurality's concern is not entirely fanciful, it falls outside the purview of the First Amendment. The
problem that the plurality foresees—that legislative bodies will enact unnecessary and overly intrusive criminal *754
laws—applies regardless of whether the laws in question involve speech or nonexpressive conduct. If there is a problem
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with, let us say, a law making it a criminal offense to falsely claim to have been a high school valedictorian, the problem
is not the suppression of speech but the misuse of the criminal law, which should be reserved for conduct that inflicts or
threatens truly serious societal harm. The objection to this hypothetical law would be the same as the objection to a law
making it a crime to eat potato chips during the graduation ceremony at which the high school valedictorian is recognized.
The safeguard against such laws is democracy, not the First Amendment. Not every foolish law is unconstitutional.

The Stolen Valor Act represents the judgment of the people's elected representatives that false statements about military
awards are very different from false statements about civilian awards. Certainly this is true with respect to the high honor
that respondent misappropriated. Respondent claimed that he was awarded the Medal of Honor in 1987 for bravery
during the Iran hostage crisis. This singular award, however, is bestowed only on those members of the Armed Forces
who “distinguis[h] [themselves] conspicuously by gallantry and intrepidity at the risk of [their lives] above and beyond the
call of duty.” 10 U.S.C. § 3741; see also §§ 6241, 8741. More than half of the heroic individuals to have been awarded the

Medal of Honor after World War I received it posthumously. 15  Congress was entitled to conclude that falsely claiming
to have won the Medal of Honor is qualitatively different from even the most prestigious civilian awards and that the
misappropriation of that honor warrants criminal sanction.

*755  The Stolen Valor Act is a narrow law enacted to address an important problem, and it presents no threat to
freedom of expression. I would sustain the constitutionality of the Act, and I therefore respectfully dissent.
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13 In addition, since the Department may not disclose the Social Security numbers or birthdates of recipients, this database would
be of limited use in ascertaining the veracity of a claim involving a person with a common name. Office of Undersecretary
of Defense, Report, at 3–4.

14 The plurality rejects this rule. Although we have made clear that “[u]ntruthful speech ... has never been protected for its own
sake,” Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976), the most the plurality is willing to concede is that “the falsity of speech bears upon whether it is protected,” ante, at
2546. This represents a dramatic—and entirely unjustified—departure from the sound approach taken in past cases.

Respondent and his supporting amici attempt to limit this rule to certain subsets of false statements, see, e.g., Brief for
Respondent 53 (asserting that, at most, only falsity that is proved to cause specific harm is stripped of its First Amendment
protection), but the examples described above belie that attempt. These examples show that the rule at least applies to (1)
specific types of false statements that were neither illegal nor tortious in 1791 (the torts of intentional infliction of emotional
distress and false-light invasion of privacy did not exist when the First Amendment was adopted); (2) false speech that does
not cause pecuniary harm (the harm remedied by the torts of defamation, intentional infliction of emotional distress, and
false-light invasion of privacy is often nonpecuniary in nature, as is the harm inflicted by statements that are illegal under
§§ 912 and 1001); (3) false speech that does not cause detrimental reliance (neither perjury laws nor many of the federal
false statement statutes require that anyone actually rely on the false statement); (4) particular false statements that are
not shown in court to have caused specific harm (damages can be presumed in defamation actions involving knowing or
reckless falsehoods, and no showing of specific harm is required in prosecutions under many of the federal false statement
statutes); and (5) false speech that does not cause harm to a specific individual (the purpose of many of the federal false
statement statutes is to protect government processes).

15 See U.S. Army Center of Military History, Medal of Honor Statistics, http://www.history.army.mil/html/moh/mohstats.html.
* * *
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89 S.Ct. 1794
Supreme Court of the United States

RED LION BROADCASTING CO., Inc., etc., et al., Petitioners,
v.

FEDERAL COMMUNICATIONS COMMISSION et al.
UNITED STATES et al., Petitioners,

v.
RADIO TELEVISION NEWS DIRECTORS ASSOCIATION et al.

Nos. 2 and 717.
|

Argued April 2 and 3, 1969.
|

Decided June 9, 1969.

Synopsis
Separate proceedings were initiated to review Federal Communications Commission orders. In one proceeding, the Court
of Appeals, District of Columbia Circuit, 127 U.S.App.D.C. 129, 381 F.2d 908, affirmed an order requiring radio station
to provide time for response to personal attack. In a second proceeding, the Court of Appeals, Seventh Circuit, 400 F.2d
1002, set aside an order and held invalid regulations promulgated under the fairness doctrine. Certiorari was granted in
both cases. The Supreme Court, Mr. Justice White, held that both Federal Communications Commission order requiring
radio station to furnish person attacked in broadcast with tape, transcript, or summary of broadcast, and to provide
time for response, without requiring person attacked to claim or prove inability to pay for time, and regulations relating
to personal attacks and political editorializing on broadcasts, adopted to implement fairness doctrine, were authorized
by Congress and enhanced rather than infringed freedoms of speech and press protected by First Amendment.

Judgment of Court of Appeals for District of Columbia Circuit affirmed, judgment of Court of Appeals for Seventh
Circuit reversed.

Attorneys and Law Firms

**1795  *368  Roger Robb, Washington, D.C., for petitioners Red Lion Broadcasting Co., Inc. and others.

**1796  Solicitor Gen., Erwin N. Griswold, for respondents F.C.C. and others and petitioners the United States and
others.

*369  Archibald Cox, Washington, D.C., for respondents Radio Television News Directors Assn. and others.

Opinion

Mr. Justice WHITE delivered the opinion of the Court.

The Federal Communications Commission has for many years imposed on radio and television broadcasters the
requirement that discussion of public issues be presented on broadcast stations, and that each side of those issues must
be given fair coverage. This is known as the fairness doctrine, which originated very early in the history of broadcasting
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and has maintained its present outlines for some time. It is an obligation whose content has been defined in a long
series of FCC rulings in particular cases, and which is distinct from the statutory *370  requirement of s 315 of the

Communications Act 1  that equal time be allotted all qualified candidates for public office. Two aspects of the fairness
doctrine, relating to personal attacks in the context of controversial public issues and to political editorializing, were
codified more precisely in the form of FCC regulations in 1967. The two cases before us now, which were decided
separately below, challenge the constitutional and statutory bases of the doctrine and component rules. Red Lion *371
involves the application of the fairness doctrine to a particular broadcast, and RTNDA arises as an action to review
the FCC's 1967 promulgation of the personal attack and political editorializing regulations, which were laid down after
the Red Lion litigation had begun.

I.

A.

The Red Lion Broadcasting Company is licensed to operate a Pennsylvania radio station, WGCB. On November 27,
1964, WGCB carried a 15-minute broadcast by the Reverend Billy James Hargis as part of a ‘Christian Crusade’ series.
A book by Fred J. Cook entitled ‘Goldwater—Extremist on the Right’ was discussed **1797  by Hargis, who said that
Cook had been fired by a newspaper for making false charges against city officials; that Cook had then worked for
a Communist-affiliated publication; that he had defended Alger Hiss and attacked J. Edgar Hoover and the Central

Intelligence Agency; and that he had now written a ‘book to smear and destroy Barry Goldwater.' 2  When Cook heard of
the broadcast he *372  concluded that he had been personally attacked and demanded free reply time, which the station
refused. After an exchange of letters among Cook, Red Lion, and the FCC, the FCC declared that the Hargis broadcast
constituted a personal attack on Cook; that Red Lion had failed to meet its obligation under the fairness doctrine as
expressed in Times-Mirror Broadcasting Co., 24 P & F Radio Reg. 404 (1962), to send a tape, transcript, or summary
of the broadcast to Cook and offer him reply time; and that the station must provide reply time whether or not Cook

would pay for it. On review in the Court of Appeals for the District of Columbia Circuit, 3  the *373  FCC's position
was upheld as constitutional and otherwise proper. 127 U.S.App.D.C. 129, 381 F.2d 908 (1967).

B.

Not long after the Red Lion litigation was begun, the FCC issued a Notice of **1798  Proposed Rule Making, 31
Fed.Reg. 5710, with an eye to making the personal attack aspect of the fairness doctrine more precise and more readily
enforceable, and to specifying its rules relating to political editorials. After considering written comments supporting and
opposing the rules, the FCC adopted them substantially as proposed, 32 Fed.Reg. 10303. Twice amended, 32 Fed.Reg.
11531, 33 Fed.Reg. 5362, the rules were held unconstitutional in the RTNDA litigation by the Court of Appeals for
the Seventh Circuit, on review of the rulemaking proceeding, as abridging the freedoms of speech and press. 400 F.2d
1002 (1968).

As they now stand amended, the regulations read as follows:
‘Personal attacks; political editorials.

‘(a) When, during the presentation of views on a controversial issue of public importance, an attack is made upon
the honesty, character, integrity or like personal qualities of an identified person or group, the licensee shall, within a
reasonable time and in no event later than 1 week after the attack, transmit to the person or group attacked (1) notification
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of the date, time and identification of the broadcast; (2) a script or tape (or an accurate summary if a script or tape is
not available ) of the *374  attack, and (3) an offer of a reasonable opportunity to respond over the licensee's facilities.

‘(b) The provisions of paragraph (a) of this section shall not be applicable (1) to attacks on foreign groups or foreign
public figures; (2) to personal attacks which are made by legally qualified candidates, their authorized spokesmen, or
those associated with them in the campaign, on other such candidates, their authorized spokesmen, or persons associated
with the candidates in the campaign; and (3) to bona fide newscasts, bona fide news interviews, and on-the-spot coverage
of a bona fide news event (including commentary or analysis contained in the foregoing programs, but the provisions of
paragraph (a) of this section shall be applicable to editorials of the licensee).

‘NOTE: The fairness doctrine is applicable to situations coming within ((3)), above, and, in a specific factual situation,
may be applicable in the ((2)), above. See, section 315(a) of the Act, 47 U.S.C. s 315(a); Public Notice: Applicability of
the Fairness Doctrine in the Handling of Controversial Issues of Public Importance. 29 F.R. 10415. The categories listed
in ((3)) are the same as those specified in section 315(a) of the Act.

‘(c) Where a licensee, in an editorial, (i) endorses or (ii) opposes a legally qualified candidate or candidates, the licensee
shall, within 24 hours after the editorial, transmit to respectively (i) the other qualified candidate or candidates for the
same office or (ii) the candidate opposed in the editorial (1) notification of the date and the time of the editorial; (2)
a script or tape of the editorial; and (3) an offer of a reasonable opportunity for a candidate or a spokesman of the
candidate to respond over the *375  licensee's facilities: Provided, however, That where such editorials are broadcast
within 72 hours prior to the day of the election, the licensee shall comply with the provisions of this paragraph sufficiently
far in advance of the broadcast to enable the candidate or candidates to have a reasonable opportunity to prepare a
response and to present it in a timely fashion.’ 47 CFR ss 73.123, 73.300, 73.598, 73.679 (all identical).

C.

[1]  [2]  Believing that the specific application of the fairness doctrine in Red Lion, and the promulgation of the
regulations in RTNDA, are both authorized by Congress and enhance rather than abridge the freedoms of speech and
press protected **1799  by the First Amendment, we hold them valid and constitutional, reversing the judgment below
in RTNDA and affirming the judgment below in Red Lion.

II.

The history of the emergence of the fairness doctrine and of the related legislation shows that the Commission's action
in the Red Lion case did not exceed its authority, and that in adopting the new regulations the Commission was
implementing congressional policy rather than embarking on a frolic of its own.

A.

Before 1927, the allocation of frequencies was left entirely to the private sector, and the result was chaos. 4  *376  It
quickly became apparent that broadcast frequencies constituted a scarce resource whose use could be regulated and
rationalized only by the Government. Without government control, the medium would be of little use because of the

cacophony of competing voices, none of which could be clearly and predictably heard. 5  Consequently, the Federal
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Radio Commission was established *377  to allocate frequencies among competing applicants in a manner responsive

to the public ‘convenience, interest, or necessity.' 6

Very shortly thereafter the Commission expressed its view that the ‘public interest requires ample play for the free and
fair competition of opposing views, and the commission believes that the principle applies * * * to all discussions of issues
of importance to the public.’ Great Lakes Broadcasting Co., 3 F.R.C.Ann.Rep. 32, 33 (1929), rev'd on **1800  other
grounds, 59 App.D.C. 197, 37 F.2d 993, cert. dismissed, 281 U.S. 706, 50 S.Ct. 467, 74 L.Ed., 1129 (1930). This doctrine
was applied through denial of license renewals or construction permits, both by the FRC, Trinity Methodist Church,
South v. FRC, 61 App.D.C. 311, 62 F.2d 850 (1932), cert. denied, 288 U.S. 599, 53 S.Ct. 317, 77 L.Ed. 975 (1933), and its
successor FCC, Young People's Association for the Propagation of the Gospel, 6 F.C.C. 178 (1938). After an extended
period during which the licensee was obliged not only to cover and to cover fairly the views of others, but also to refrain
from expressing his own personal views, Mayflower Broadcasting Corp., 8 F.C.C. 333 (1940), the latter limitation on
the licensee was abandoned and the doctrine developed into its present form.

There is a twofold duty laid down by the FCC's decisions and described by the 1949 Report on Editorializing by Broadcast
Licensees, 13 F.C.C. 1246 (1949). The broadcaster must give adequate coverage to public issues, United Broadcasting
Co., 10 F.C.C. 515 (1945), and coverage must be fair in that it accurately reflects the opposing views. New Broadcasting
Co., 6 P & F Radio Reg. 258 (1950). This must be done at the broadcaster's own expense if sponsorship is unavailable.
Cullman Broadcasting Co., 25 P & F Radio Reg. 895 (1963). *378  Moreover, the duty must be met by programming
obtained at the licensee's own initiative if available from no other source. John J. Dempsey, 6 P & F Radio Reg. 615
(1950); see Metropolitan Broadcasting Corp., 19 P & F Radio Reg. 602 (1960); The Evening News Assn., 6 P & F Radio
Reg. 283 (1950). The Federal Radio Commission had imposed these two basic duties on broadcasters since the outset,
Great Lakes Broadcasting Co., 3 F.R.C.Ann.Rep. 32 (1929), rev'd on other grounds, 59 App.D.C. 197, 37 F.2d 993, cert.
dismissed, 281 U.S. 706, 50 S.Ct. 467, 74 L.Ed. 1129 (1930); Chicago Federation of Labor v. FRC, 3 F.R.C.Ann.Rep.
36 (1929), aff'd 59 App.D.C. 333, 41 F.2d 422 (1930); KFKB Broadcasting Assn. v. FRC, 60 App.D.C. 79, 47 F.2d
670 (1931), and in particular respects the personal attack rules and regulations at issue here have spelled them out in
greater detail.

When a personal attack has been made on a figure involved in a public issue both the doctrine of cases such as Red Lion
and Times-Mirror Broadcasting Co., 24 P & F Radio Reg. 404 (1962), and also the 1967 regulations at issue in RTNDA
require that the individual attacked himself be offered an opportunity to respond. Likewise, where one candidate is
endorsed in a political editorial, the other candidates must themselves be offered reply time to use personally or through
a spokesman. These obligations differ from the general fairness requirement that issues be presented, and presented with
coverage of competing views, in that the broadcaster does not have the option of presenting the attacked party's side
himself or choosing a third party to represent that side. But insofar as there is an obligation of the broadcaster to see that
both sides are presented, and insofar as that is an affirmative obligation, the personal attack doctrine and regulations
do not differ from the preceding fairness doctrine. The simple fact that the attacked men or unendorsed candidates may
respond themselves or through *379  agents is not a critical distinction, and indeed, it is not unreasonable for the FCC
to conclude that the objective of adequate presentation of all sides may best be served by allowing those most closely
affected to make the response, rather than leaving the response in the hands of the station which has attacked their
candidacies, endorsed their opponents, or carried a personal attack upon them.

B.

The statutory authority of the FCC to promulgate these regulations derives **1801  from the mandate to the
‘Commission from time to time, as public convenience, interest, or necessity requires' to promulgate ‘such rules and
regulations and prescribe such restrictions and conditions * * * as may be necessary to carry out the provisions of this
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chapter * * *.’ 47 U.S.C. s 303 and s 303(r). 7  The Commission is specifically directed to consider the demands of the
public interest in the course of granting licenses. 47 U.S.C. ss 307(a), 309(a); *380  renewing them, 47 U.S.C. s 307;
and modifying them. Ibid. Moreover, the FCC has included among the conditions of the Red Lion license itself the
requirement that operation of the station be carried out in the public interest, 47 U.S.C. s 309(h). This mandate to the
FCC to assure that broadcasters operate in the public interest is a broad one, a power ‘not niggardly but expansive,’
National Broadcasting Co. v. United States, 319 U.S. 190, 219, 63 S.Ct. 997, 1010, 87 L.Ed. 1344 (1943), whose validity
we have long upheld. FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 138, 60 S.Ct. 437, 439, 84 L.Ed. 656 (1940);
FCC v. RCA Communications, Inc., 346 U.S. 86, 90, 73 S.Ct. 998, 1002, 97 L.Ed. 1470 (1953); FRC v. Nelson Bros.
Bond & Mortgage Co., 289 U.S. 266, 285, 53 S.Ct. 627, 636, 77 L.Ed. 1166 (1933). It is broad enough to encompass
these regulations.

The fairness doctrine finds specific recognition in statutory form, is in part modeled on explicit statutory provisions
relating to political candidates, and is approvingly reflected in legislative history.
[3]  [4]  [5]  [6]  In 1959 the Congress amended the statutory requirement of s 315 that equal time be accorded each

political candidate to except certain appearances on news programs, but added that this constituted no exception ‘from
the obligation imposed upon them under this Act to operate in the public interest and to afford reasonable opportunity
for the discussion of conflicting views on issues of public inportance.’ Act of September 14, 1959, s 1, 73 Stat. 557,
amending 47 U.S.C. s 315(a) (emphasis added). This language makes it very plain that Congress, in 1959, announced
that the phrase ‘public interest,’ which had been in the Act since 1927, imposed a duty on broadcasters to discuss both
sides of controversial public issues. In other words, the amendment vindicated the FCC's general view that the fairness
doctrine inhered in the public interest standard. Subsequent legislation declaring the intent of an earlier statute *381  is

entitled to great weight in statutory construction. 8  And here this principle **1802  is given special force by the equally
venerable principle that the construction of a statute by those charged with its execution should be followed unless

there are compelling indications that it is wrong, 9  especially when Congress has refused to alter the administrative

construction. 10  Here, the Congress has not just kept its silence by refusing to overturn the administrative construction, 11

but has ratified it with *382  positive legislation. Thirty years of consistent administrative construction left undisturbed
by Congress until 1959, when that construction was expressly accepted, reinforce the natural conclusion that the public
interest language of the Act authorized the Commission to require licensees to use their stations for discussion of public
issues, and that the FCC is free to implement this requirement by reasonable rules and regulations which fall short of

abridgment of the freedom of speech and press, and of the censorship proscribed by s 326 of the Act. 12

**1803  The objectives of s 315 themselves could readily be circumvented but for the complementary fairness doctrine
ratified by s 315. The section applies only to campaign appearances by candidates, and not by family, friends, campaign
managers, or other supporters. Without the fairness doctrine, then, a licensee could ban all campaign appearances by

candidates themselves from the air 13  and *383  proceed to deliver over his station entirely to the supporters of one slate
of candidates, to the exclusion of all others. In this way the broadcaster could have a far greater impact on the favored
candidacy than he could by simply allowing a spot appearance by the candidate himself. It is the fairness doctrine as
an aspect of the obligation to operate in the public interest, rather than s 315, which prohibits the broadcaster from
taking such a step.

The legislative history reinforces this view of the effect of the 1959 amendment. Even before the language relevant here
was added, the Senate report on amending s 315 noted that ‘broadcast frequencies are limited and, therefore, they have
been necessarily considered a public trust. Every licensee who is fortunate in obtaining a license is mandated to operate
in the public interest and has assumed the obligation of presenting important public questions fairly and without bias.’
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S.Rep.No.562, 86th Cong., 1st Sess., 8—9 (1959) U.S.Code Cong. & Adm.News, p. 2571, See also, specifically adverting
to Federal Communications Commission doctrine, id., at p. 1802.

Rather than leave this approval solely in the legislative history, Senator Proxmire suggested an amendment to make it
part of the Act. 105 Cong.Rec. 14457. This amendment, which Senator Pastore, a manager of the bill and a ranking
member of the Senate Committee, considered ‘rather surplusage,’ 105 Cong.Rec. 14462, constituted a positive statement

of doctrine 14  and was altered *384  to the present merely approving language in the conference committee. In explaining
the language to the Senate after the committee changes, Senator Pastore said: ‘We insisted that that provision remain
in the bill, to be a continuing reminder and admonition to the Federal Communications Commission and to the
broadcasters alike, that we were not abandoning the philosophy that gave birth to section 315, in giving the people the
right to have a full and complete disclosure of conflicting views on news of interest to the people of the country.’ 105
Cong.Rec. 17830. Senator Scott, another Senate manager, added that: ‘It is intended to encompass all legitimate areas
of public importance which are controversial,’ not just politics. 105 Cong.Rec. 17831.

It is true that the personal attack aspect of the fairness doctrine was not actually adjudicated until after 1959, so that
Congress then did not have those rules specifically before it. However, the obligation to offer time to reply to a personal
attack was presaged by the FCC's 1949 Report on Editorializing, which the FCC views as the principal summary of its
ratio decidendi in cases in this area:
‘In determining whether to honor specific requests for time, the station will inevitably be confronted with such questions
as * * * whether there **1804  may not be other available groups or individuals who might be more appropriate
spokesmen for the particular point of view than the person making the request. The latter's personal involvement in the
controversy may also be a factor which must be considered, for elementary considerations of fairness may dictate that
time be allocated to a person or group which has been specifically attacked over the station, where otherwise no such
obligation would exist.’ 13 F.C.C., at 1251—1252.

*385  When the Congress ratified the FCC's implication of a fairness doctrine in 1959 it did not, of course, approve
every past decision or pronouncement by the Commission on this subject, or give it a completely free hand for the
future. The statutory authority does not go so far. But we cannot say that when a station publishes personal attacks or
endorses political candidates, it is a misconstruction of the public interest standard to require the station to offer time
for a response rather than to leave the response entirely within the control of the station which has attacked either the
candidacies or the men who wish to reply in their own defense. When a broadcaster grants time to a political candidate,
Congress itself requires that equal time be offered to his opponents. It would exceed our competence to hold that the
Commission is unauthorized by the statute to employ a similar device where personal attacks or political editorials are
broadcast by a radio or television station.

In light of the fact that the ‘public interest’ in broadcasting clearly encompasses the presentation of vigorous debate of
controversial issues of importance and concern to the public; the fact that the FCC has rested upon that language from
its very inception a doctrine that these issues must be discussed, and fairly; and the fact that Congress has acknowledged
that the analogous provisions of s 315 are not preclusive in this area, and knowingly preserved the FCC's complementary
efforts, we think the fairness doctrine and its component personal attack and political editorializing regulations are a
legitimate exercise of congressionally delegated authority. The Communications Act is not notable for the precision of
its substantive standards and in this respect the explicit provisions of s 315, and the doctrine and rules at issue here which
are closely modeled upon that section, are far more explicit than the generalized ‘public interest’ standard in which the
Commission ordinarily finds its *386  sole guidance, and which we have held a broad but adequate standard before. FCC
v. RCA Communications, Inc., 346 U.S. 86, 90, 73 S.Ct. 998, 1002, 97 L.Ed. 1470 (1953); National Broadcasting Co. v.
United States, 319 U.S. 190, 216—217, 63 S.Ct. 997, 1009—1010, 87 L.Ed. 1344 (1943); FCC v. Pottsville Broadcasting
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Co., 309 U.S. 134, 138, 60 S.Ct. 437, 439, 84 L.Ed. 656 (1940); FRC v. Nelson Bros. Bond & Mortgage Co., 289 U.S.
266, 285, 53 S.Ct. 627, 636, 77 L.Ed. 1166 (1933). We cannot say that the FCC's declaratory ruling in Red Lion, or the
regulations at issue in RTNDA, are beyond the scope of the congressionally conferred power to assure that stations are
operated by those whose possession of a license serves ‘the public interest.’

III.

The broadcasters challenge the fairness doctrine and its specific manifestations in the personal attack and political
editorial rules on conventional First Amendment grounds, alleging that the rules abridge their freedom of speech and
press. Their contention is that the First Amendment protects their desire to use their allotted frequencies continuously
to broadcast whatever they choose, and to exclude whomever they choose from ever using that frequency. No man may
be prevented from saying or publishing what he thinks, or from refusing in his speech or other utterances to give equal
weight to the views of his opponents. **1805  This right, they say, applies equally to broadcasters.

A.

[7]  [8]  Although broadcasting is clearly a medium affected by a First Amendment interest, United States v. Paramount
Pictures, Inc., 334 U.S. 131, 166, 68 S.Ct. 915. 333, 92 L.Ed. 1260 (1948), differences in the characteristics of new media

justify differences in the First Amendment standards applied to them. 15  *387  Joseph Burstyn, Inc. v. Wilson, 343 U.S.
495, 503, 72 S.Ct. 777, 781, 96 L.Ed. 1098 (1952). For example, the ability of new technology to produce sounds more
raucous than those of the human voice justifies restrictions on the sound level, and on the hours and places of use, of
sound trucks so long as the restrictions are reasonable and applied without discrimination. Kovacs v. Cooper, 336 U.S.
77, 69 S.Ct. 448, 93 L.Ed. 513 (1949).

[9]  Just as the Government may limit the use of sound-amplifying equipment potentially so noisy that it drowns out
civilized private speech, so may the Government limit the use of broadcast equipment. The right of free speech of a
broadcaster, the user of a sound truck, or any other individual does not embrace a right to snuff out the free speech of
others. Associated Press v. United States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945).

When two people converse face to face, both should not speak at once if either is to be clearly understood. But the range
of the human voice is so limited that there could be meaningful communications if half the people in the United States
were talking and the other half listening. Just as clearly, half the people might publish and the other half read. But the
reach of radio signals is *388  incomparably greater than the range of the human voice and the problem of interference
is a massive reality. The lack of know-how and equipment may keep many from the air, but only a tiny fraction of those
with resources and intelligence can hope to communicate by radio at the same time if intelligible communication is to be
had, even if the entire radio spectrum is utilized in the present state of commercially acceptable technology.

It was this fact, and the chaos which ensued from permitting anyone to use any frequency at whatever power level he

wished, which made necessary the enactment of the Radio Act of 1927 and the Communications Act of 1934, 16  as the
Court has noted at length before. National Broadcasting Co. v. United States, 319 U.S. 190, 210—214, 63 S.Ct. 997,
1006—1009, 87 L.Ed. 1344 (1943). It was this reality which at the very least necessitated **1806  first the division of the
radio spectrum into portions reserved respectively for public broadcasting and for other important radio uses such as
amateur operation, aircraft, police, defense, and navigation; and then the subdivision of each portion, and assignment
of specific frequencies to individual users or groups of users. Beyond this, however, because the frequencies reserved for
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public broadcasting were limited in number, it was essential for the Government to tell some applicants that they could
not broadcast at all because there was room for only a few.

Where there are substantially more individuals who want to broadcast than there are frequencies to allocate, it is idle
to posit an unabridgeable First Amendment right to broadcast comparable to the right of every individual to speak,
write, or publish. If 100 persons want broadcast *389  licenses but there are only 10 frequencies to allocate, all of them
may have the same ‘right’ to a license; but if there is to be any effective communication by radio, only a few can be
licensed and the rest must be barred from the airwaves. It would be strange if the First Amendment, aimed at protecting
and furthering communications, prevented the Government from making radio communication possible by requiring
licenses to broadcast and by limiting the number of licenses so as not to overcrowd the spectrum.
[10]  [11]  This has been the consistent view of the Court. Congress unquestionably has the power to grant and deny

licenses and to eliminate existing stations. FRC v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 53 S.Ct. 627, 77
L.Ed. 1166 (1933). No one has a First Amendment right to a license or to monopolize a radio frequency; to deny a station
license because ‘the public interest’ requires it ‘is not a denial of free speech.’ National Broadcasting Co. v. United States,
319 U.S. 190, 227, 63 S.Ct. 997, 1014, 87 L.Ed. 1344 (1943).

[12]  By the same token, as far as the First Amendment is concerned those who are licensed stand no better than those
to whom licenses are refused. A license permits broadcasting, but the lisensee has no constitutional right to be the one
who holds the license or to monopolize a radio frequency to the exclusion of his fellow citizens. There is nothing in the
First Amendment which prevents the Government from requiring a licensee to share his frequency with others and to
conduct himself as a proxy or fiduciary with obligations to present those views and voices which are representative of
his community and which would otherwise, by necessity, be barred from the airwaves.

[13]  [14]  [15]  This is not to say that the First Amendment is irrelevant to public broadcasting. On the contrary,
it has a major role to play as the Congress itself recognized in s 326, which forbids FCC interference with ‘the right
*390  of free speech by means of radio communication.’ Because of the scarcity of radio frequencies, the Government

is permitted to put restraints on licensees in favor of others whose views should be expressed on this unique medium.
But the people as a whole retain their interest in free speech by radio and their collective right to have the medium
function consistently with the ends and purposes of the First Amendment. It is the right of the viewers and listeners,
not the right of the broadcasters, which is paramount. See FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 475, 60
S.Ct. 693, 697, 84 L.Ed. 869 (1940); FCC v. Allentown Broadcasting Corp., 349 U.S. 358, 361—362, 75 S.Ct. 855, 857
—858, 99 L.Ed. 1147 (1955); 2 Z. Chafee, Government and Mass Communications 546 (1947). It is the purpose of the
First Amendment to preserve an uninhibited marketplace of ideas in which truth will ultimately prevail, rather than
to countenance monopolization of that market, whether it be by the Government itself or a private licensee. **1807
Associated Press v. United States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945); New York Times Co. v.
Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 720, 11 L.Ed.2d 686 (1964); Abrams v. United States, 250 U.S. 616, 630, 40 S.Ct.
17, 22, 63 L.Ed. 1173 (1919) (Holmes, J., dissenting). ‘(S)peech concerning public affairs is more than self-expression; it
is the essence of self-government.’ Garrison v. Louisiana, 379 U.S. 64, 74—75, 85 S.Ct. 209, 216, 13 L.Ed.2d 125 (1964).
See Brennan, The Supreme Court and the Meiklejohn Interpretation of the First Amendment, 79 Harv.L.Rev. 1 (1965).
It is the right of the public to receive suitable access to social, political, esthetic, moral, and other ideas and experiences
which is crucial here. That right may not constitutionally be abridged either by Congress or by the FCC.

B.

Rather than confer frequency monopolies on a relatively small number of licensees, in a Nation of 200,000,000, the
Government could surely have decreed that *391  each frequency should be shared among all or some of those who
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wish to use it, each being assigned a portion of the broadcast day or the broadcast week. The ruling and regulations at
issue here do not go quite so far. They assert that under specified circumstances, a licensee must offer to make available a
reasonable amount of broadcast time to those who have a view different from that which has already been expressed on
his station. The expression of a political endorsement, or of a personal attack while dealing with a controversial public
issue, simply triggers this time sharing. As we have said, the First Amendment confers no right on licensees to prevent
others from broadcasting on ‘their’ frequencies and no right to an unconditional monopoly of a scarce resource which
the Government has denied others the right to use.

In terms of constitutional principle, and as enforced sharing of a scarce resource, the personal attack and political
editorial rules are indistinguishable from the equal-time provision of s 315, a specific enactment of Congress requiring
stations to set aside reply time under specified circumstances and to which the fairness doctrine and these constituent
regulations are important complements. That provision, which has been part of the law since 1927, Radio Act of 1927,
s 18, 44 Stat. 1170, has been held valid by this Court as an obligation of the licensee relieving him of any power in any
way to prevent or censor the broadcast, and thus insulating him from liability for defamation. The constitutionality of

the statute under the First Amendment was unquestioned. 17  Farmers Educ. & Coop. Union v. WDAY, 360 U.S. 525,
79 S.Ct. 1302, 3 L.Ed.2d 1407 (1959).

*392  Nor can we say that it is inconsistent with the First Amendment goal of producing an informed public capable
of conducting its own affairs to require a broadcaster to permit answers to personal attacks occurring in the course of
discussing controversial issues, or to require that the political opponents of those endorsed by the station be given a

chance to communicate with the public. 18  Otherwise, **1808  station owners and a few networks would have unfettered
power to make time available only to the highest bidders, to communicate only their own views on public issues, people
and candidates, and to permit on the air only those with whom they agreed. There is no sanctuary in the First Amendment
for unlimited private censorship operating in a medium not open to all. ‘Freedom of the press from governmental
interference under the First Amendment does not sanction repression of that freedom by private interests.’ Associated
Press v. United States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1425, 89 L.Ed. 2013 (1945).

C.

It is strenuously argued, however, that if political editorials or personal attacks will trigger an obligation in broadcasters
to afford the opportunity for expression *393  to speakers who need not pay for time and whose views are unpalatable
to the licensees, then broadcasters will be irresistibly forced to self-censorship and their coverage of controversial public
issues will be eliminated or at least rendered wholly ineffective. Such a result would indeed be a serious matter, for should
licensees actually eliminate their coverage of controversial issues, the purposes of the doctrine would be stifled.

At this point, however, as the Federal Communications Commission has indicated, that possibility is at best speculative.
The communications industry, and in particular the networks, have taken pains to present controversial issues in the

past, and even now they do not assert that they intend to abandon their efforts in this regard. 19  It would be better if the
FCC's encouragement were never necessary to induce the broadcasters to meet their responsibility. And if experience
with the administration of those doctrines indicates that they have the net effect of reducing rather than enhancing the
volume and quality of coverage, there will be time enough to reconsider the constitutional implications. The fairness
doctrine in the past has had no such overall effect.
[16]  [17]  That this will occur now seems unlikely, however, since if present licensees should suddenly prove timorous,

the Commission is not powerless to insist that they give adequate and fair attention to public issues. *394  It does not
violate the First Amendment to treat licensees given the privilege of using scarce radio frequencies as proxies for the
entire community, obligated to give suitable time and attention to matters of great public concern. To condition the
granting or renewal of licenses on a willingness to present representative community views on controversial issues is
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consistent with the ends and purposes of those constitutional provisions forbidding the abridgment of freedom of speech
and freedom of the press. Congress need not stand idly by and permit those with licenses to ignore the problems which
beset the people or to exclude from the airways anything but their own views of fundamental questions. The statute,
long administrative **1809  practice, and cases are to this effect.

Licenses to broadcast do not confer ownership of designated frequencies, but only the temporary privilege of using
them. 47 U.S.C. s 301. Unless renewed, they expire within three years. 47 U.S.C. s 307(d). The statute mandates the
issuance of licenses if the ‘public convenience, interest, or necessity will be served thereby.’ 47 U.S.C. s 307(a). In applying
this standard the Commission for 40 years has been choosing licensees based in part on their program proposals. In
FRC v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 279, 53 S.Ct. 627, 634, 77 L.Ed. 1166 (1933), the Court
noted that in ‘view of the limited number of available broadcasting frequencies, the Congress has authorized allocation
and licenses.’ In determining how best to allocate frequencies, the Federal Radio Commission considered the needs of
competing communities and the programs offered by competing stations to meet those needs; moreover, if needs or
programs shifted, the Commission could alter its allocations to reflect those shifts. Id., at 285, 53 S.Ct. at 636. In the
same vein, in FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137—138, 60 S.Ct. 437, 439, 84 L.Ed. 656 (1940), the
Court noted that *395  the statutory standard was a supple instrument to effect congressional desires ‘to maintain * *
* a grip on the dynamic aspects of radio transmission’ and to allay fears that ‘in the absence of governmental control
the public interest might be subordinated to monopolistic domination in the broadcasting field.’ Three years later the
Court considered the validity of the Commission's chain broadcasting regulations, which among other things forbade
stations from devoting too much time to network programs in order that there be suitable opportunity for local programs
serving local needs. The Court upheld the regulations, unequivocally recognizing that the Commission was more than a
traffic policeman concerned with the technical aspects of broadcasting and that it neither exceeded its powers under the
statute nor transgressed the First Amendment in interesting itself in general program format and the kinds of programs
broadcast by licensees. National Broadcasting Co. v. United States, 319 U.S. 190, 63 S.Ct. 997, 87 L.Ed. 1344 (1943).

D.

The litigants embellish their First Amendment arguments with the contention that the regulations are so vague that
their duties are impossible to discern. Of this point it is enough to say that, judging the validity of the regulations on
their face as they are presented here, we cannot conclude that the FCC has been left a free hand to vindicate its own
idiosyncratic conception of the public interest or of the requirements of free speech. Past adjudications by the FCC give
added precision to the regulations; there was nothing vague about the FCC's specific ruling in Red Lion that Fred Cook
should be provided an opportunity to reply. The regulations at issue in RTNDA could be employed in precisely the same
way as the fairness doctrine was in Red Lion. Moreover, the FCC itself has recognized that *396  the applicability of
its regulations to situations beyond the scope of past cases may be questionable, 32 Fed.Reg. 10303, 10304 and n. 6,
and will not impose sanctions in such cases without warning. We need not approve every aspect of the fairness doctrine
to decide these cases, and we will not now pass upon the constitutionality of these regulations by envisioning the most
extreme applications conceivable, United States v. Sullivan, 332 U.S. 689, 694, 68 S.Ct. 331, 334, 92 L.Ed. 297 (1948),
but will deal with those problems if and when they arise.

We need not and do not now ratify every past and future decision by the FCC with regard to programming. There is no
question here of the Commission's refusal to permit the broadcaster to carry a particular program or to **1810  publish
his own views; of a discriminatory refusal to require the licensee to broadcast certain views which have been denied access
to the airwaves; of government censorship of a particular program contrary to s 326; or of the official government view
dominating public broadcasting. Such questions would raise more serious First Amendment issues. But we do hold that
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the Congress and the Commission do not violate the First Amendment when they require a radio or television station
to give reply time to answer personal attacks and political editorials.

E.

It is argued that even if at one time the lack of available frequencies for all who wished to use them justified the
Government's choice of those who would best serve the public interest by acting as proxy for those who would present
differing views, or by giving the latter access directly to broadcast facilities, this condition no longer prevails so that
continuing control is not justified. To this there are several answers.

Scarcity is not entirely a thing of the past. Advances *397  in technology, such as microwave transmission, have led

to more efficient utilization of the frequency spectrum, but uses for that spectrum have also grown apace. 20  Portions
of the spectrum must be reserved for vital uses unconnected with human communication, such as radio-navigational
aids used by aircraft and vessels. Conflicts have even emerged between such vital functions as defense preparedness

and experimentation in methods of averting midair collisions through radio warning devices. 21  ‘Land mobile services'
such as police, ambulance, fire department, public utility, and other communications systems have been occupying an

increasingly crowded portion of the frequency spectrum 22  and there are, apart from licensed amateur radio operators'

equipment, 5,000,000 transmitters operated on the ‘citizens' band’ which is also increasingly congested. 23  Among the
various uses for radio frequency space, including marine, *398  aviation, amateur, military, and common carrier users,
there are easily enough claimants to permit use of the whole with an even smaller allocation to broadcast radio and
television uses than now exists.

Comparative hearings between competing applicants for broadcast spectrum space are by no means a thing of the past.

The radio spectrum has become so congested that at times it has been necessary to suspend new applications. 24  The very
high frequency television spectrum is, in the country's major markets, almost entirely occupied, although space **1811
reserved for ultra high frequency television transmission, which is a relatively recent development as a commercially

viable alternative, has not yet been completely filled. 25

*399  The rapidity with which technological advances succeed one another to create more efficient use of spectrum space
on the one hand, and to create new uses for that space by ever growing numbers of people on the other, makes it unwise
to speculate on the future allocation of that space. It is enough to say that the resource is one of considerable and growing
importance whose scarcity impelled its regulation by an agency authorized by Congress. Nothing in this record, or in
our own researches, convinces us that the resource is no longer one for which there are more immediate and potential

uses than can be accommodated, and for which wise planning is essential. 26  This does not mean, of course, that every
possible **1812  wavelength must be occupied at every hour by some vital use in order to sustain the congressional
judgment. The *400  substantial capital investment required for many uses, in addition to the potentiality for confusion
and interference inherent in any scheme for continuous kaleidoscopic reallocation of all available space may make this
unfeasible. The allocation need not be made at such a breakneck pace that the objectives of the allocation are themselves

imperiled. 27

Even where there are gaps in spectrum utilization, the fact remains that existing broadcasters have often attained
their present position because of their initial government selection in competition with others before new technological
advances opened new opportunities for further uses. Long experience in broadcasting, confirmed habits of listeners
and viewers, network affiliation, and other advantages in program procurement give existing broadcasters a substantial
advantage over new entrants, even where new entry is technologically possible. These advantages are the fruit of a
preferred position conferred by the Government. Some present possibility for new entry by competing stations is not
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enough, in itself, to render unconstitutional the Government's effort to assure that a broadcaster's programming ranges
widely enough to serve the public interest.

In view of the scarcity of broadcast frequencies, the Government's role in allocating those frequencies, and the legitimate
claims of those unable without governmental assistance to gain access to those frequencies for expression of their views,

we hold the regulations and *401  ruling at issue here are both authorized by statute and constitutional. 28  The judgment
of the Court of Appeals in Red Lion is affirmed and that in RTNDA reversed and the causes remanded for proceedings
consistent with this opinion.

It is so ordered.

Not having heard oral argument in these cases, Mr. Justice DOUGLAS took no part in the Court's decision.

All Citations

395 U.S. 367, 89 S.Ct. 1794, 23 L.Ed.2d 371, 79 P.U.R.3d 1, 16 Rad. Reg. 2d (P & F) 2029, 1 Media L. Rep. 2053

Footnotes
1 Communications Act of 1934, Tit. III, 48 Stat. 1081, as amended, 47 U.S.C. s 301 et seq. Section 315 now reads:

‘315. Candidates for public office; facilities; rules.
‘(a) If any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting
station, he shall afford equal opportunities to all other such candidates for that office in the use of such broadcasting station:
Provided, That such licensee shall have no power of censorship over the material broadcast under the provisions of this section.
No obligation is imposed upon any licensee to allow the use of its station by any such candidate. Appearance by a legally
qualified candidate on any—
‘(1) bona fide newscast,
‘(2) bona fide news interview,
‘(3) bona fide news documentary (if the appearance of the candidate is incidental to the presentation of the subject or subjects
covered by the news documentary), or
‘(4) on-the-spot coverage of bona fide news events (including but not limited to political conventions and activities incidental
thereto),
shall not be deemed to be use of a broadcasting station within the meaning of this subsection. Nothing in the foregoing
sentence shall be construed as relieving broadcasters, in connection with the presentation of newscasts, news interviews,
news documentaries, and on-the-spot coverage of news events, from the obligation imposed upon them under this chapter to
operate in the public interest and to afford reasonable opportunity for the discussion of conflicting views on issues of public
importance.
‘(b) The charges made for the use of any broadcasting station for any of the purposes set forth in this section shall not exceed
the charges made for comparable use of such station for other purposes.
‘(c) The Commission shall prescribe appropriate rules and regulations to carry out the provisions of this section.’

2 According to the record, Hargis asserted that his broadcast included the following statement:
‘Now, this paperback book by Fred J. Cook is entitled, ‘GOLDWATER—EXTREMIST ON THE RIGHT.’ Who is Cook?
Cook was fired from the New York World Telegram after he made a false charge publicly on television against an un-named
official of the New York City government. New York publishers and NEWSWEEK Magazine for December 7, 1959, showed
that Fred Cook and his pal, Eugene Gleason, had made up the whole story and this confession was made to New York
District Attorney, Frank Hogan. After losing his job, Cook went to work for the left-wing publication, THE NATION, one
of the most scurrilous publications of the left which has championed many communist causes over many years. Its editor,
Carry McWilliams, has been affiliated with many communist enterprises, scores of which have been cited as subversive by the
Attorney General of the U.S. or by other government agencies * * *. Now, among other things Fred Cook wrote for THE
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NATION, was an article absolving Alger Hiss of any wrong doing * * * there was a 208 page attack on the FBI and J. Edgar
Hoover; another attack by Mr. Cook was on the Central Intelligence Agency * * * now this is the man who wrote the book
to smear and destroy Barry Goldwater called ‘Barry Goldwater—Extremist Of The Right!“

3 The Court of Appeals initially dismissed the petition for want of a reviewable order, later reversing itself en banc upon
argument by the Government that the FCC rule used here, which permits it to issue ‘a declaratory ruling terminating a
controversy or removing uncertainty,’ 47 CFR s 1.2, was in fact justified by the Administrative Procedure Act. That Act
permits an adjudicating agency, ‘in its sound discretion, with like effect as in the case of other orders, to issue a declaratory
order to terminate a controversy or remove uncertainty.’ s 5, 60 Stat. 239, 5 U.S.C. s 1004(d). In this case, the FCC could have
determined the question of Red Lion's liability to a cease-and-desist order or license revocation, 47 U.S.C. s 312, for failure
to comply with the license's condition that the station be operated ‘in the public interest,’ or for failure to obey a requirement
of operation in the public interest implicit in the ability of the FCC to revoke licenses for conditions justifying the denial of an
initial license, 47 U.S.C. s 312(a)(2), and the statutory requirement that the public interest be served in granting and renewing
licenses, 47 U.S.C. s 307(a), (d). Since the FCC could have adjudicated these questions it could, under the Administrative
Procedure Act, have issued a declaratory order in the course of its adjudication which would have been subject to judicial
review. Although the FCC did not comply with all of the formalities for an adjudicative proceeding in this case, the petitioner
itself adopted as its own the Government's position that this was a reviewable order, waiving any objection it might have had
to the procedure of the adjudication.

4 Because of this chaos, a series of National Radio Conferences was held between 1922 and 1925, at which it was resolved that
regulation of the radio spectrum by the Federal Government was essential and that regulatory power should be utilized to
ensure that allocation of this limited resource would be made only to those who would serve the public interest. The 1923
Conference expressed the opinion that the Radio Communications Act of 1912, 37 Stat. 302, conferred upon the Secretary of
Commerce the power to regulate frequencies and hours of operation, but when Secretary Hoover sought to implement this
claimed power by penalizing the Zenith Radio Corporation for operating on an unauthorized frequency, the 1912 Act was
held not to permit enforcement. United States v. Zenith Radio Corporation, 12 F.2d 614 (D.C.N.D.Ill.1926). Cf. Hoover v.
Intercity Radio Co., 52 App.D.C. 339, 286 F. 1003 (1923) (Secretary had no power to deny licenses, but was empowered to
assign frequencies). An opinion issued by the Attorney General at Hoover's request confirmed the impotence of the Secretary
under the 1912 Act. 35 Op.Atty.Gen. 126 (1926). Hoover thereafter appealed to the radio industry to regulate itself, but his
appeal went largely unheeded. See generally L. Schmeckebier, The Federal Radio Commission 1—14 (1932).

5 Congressman White, a sponsor of the bill enacted as the Radio Act of 1927, commented upon the need for new legislation:
‘We have reached the definite conclusion that the right of all our people to enjoy this means of communication can be preserved
only by the repudiation of the idea underlying the 1912 law that anyone who will may transmit and by the assertion in its
stead of the doctrine that the right of the public to service is superior to the right of any individual * * *. The recent radio
conference met this issue squarely. It recognized that in the present state of scientific development there must be a limitation
upon the number of broadcasting stations and it recommended that licenses should be issued only to those stations whose
operation would render a benefit to the public, are necessary in the public interest, or would contribute to the development
of the art. This principle was approved by every witness before your committee. We have written it into the bill. If enacted
into law, the broadcasting privilege will not be a right of selfishness. It will rest upon an assurance of public interest to be
served.’ 67 Cong.Rec. 5479.

6 Radio Act of 1927, s 4, 44 Stat. 1163. See generally Davis, The Radio Act of 1927, 13 Va.L.Rev. 611 (1927).

7 As early as 1930, Senator Dill expressed the view that the Federal Radio Commission had the power to make regulations
requiring a licensee to afford an opportunity for presentation of the other side on ‘public questions.’ Hearings before the
Senate Committee on Interstate Commerce on S. 6, 71st Cong., 2d Sess., 1616 (1930):
‘Senator DILL. Then you are suggesting that the provision of the statute that now requires a station to give equal opportunity
to candidates for office shall be applied to all public questions?
‘Commissioner ROBINSON. Of course, I think in the legal concept the law requires it now. I do not see that there is any need
to legislate about it. It will evolve one of these days. Somebody will go into court and say, ‘I am entitled to this opportunity,’
and he will get it.
‘Senator DILL. Has the Commission considered the question of making regulations requiring the stations to do that?
‘Commissioner ROBINSON. Oh, no.
‘Senator DILL. It would be within the power of the commission, I think, to make regulations on that subject.’
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8 Federal Housing Administration v. Darlington, Inc., 358 U.S. 84, 90, 79 S.Ct. 141, 145, 3 L.Ed.2d 132 (1958); Glidden Co. v.
Zdanok, 370 U.S. 530, 541, 82 S.Ct. 1459, 1468, 8 L.Ed.2d 671 (1962) (opinion of Mr. Justice Harlan, joined by Mr. Justice
Brennan and Mr. Justice Stewart). This principle is a venerable one. Alexander v. Mayor and Commonalty of Alexandria, 5
Cranch 1, 3 L.Ed. 19 (1809); United States v. Freeman, 3 How. 556, 11 L.Ed. 724 (1845); Stockdale v. Insurance Companies,
20 Wall. 323, 22 L.Ed. 348 (1874).

9 Zemel v. Rusk, 381 U.S. 1, 11—12, 85 S.Ct. 1271, 1278—1279, 14 L.Ed.2d 179 (1965); Udall v. Tallman, 380 U.S. 1, 16—
18, 85 S.Ct. 792, 801—802, 13 L.Ed.2d 616 (1965); Commissioner of Internal Revenue v. Sternberger's Estate, 348 U.S. 187,
199, 75 S.Ct. 229, 235, 99 L.Ed. 246 (1955); Hastings & D.R. Co. v. Whitney, 132 U.S. 357, 366, 10 S.Ct. 112, 115, 33 L.Ed.
363 (1889); United States v. Burlington & Missouri River R. Co., 98 U.S. 334, 341, 25 L.Ed. 198 (1879); United States v.
Alexander, 12 Wall. 177, 179—181, 20 L.Ed. 381 (1871); Surgett v. Lapice, 8 How. 48, 68, 12 L.Ed. 982 (1850).

10 Zemel v. Rusk, 381 U.S. 1, 11—12, 85 S.Ct. 1271, 1278—1279, 14 L.Ed.2d 179 (1965); United States v. Bergh, 352 U.S. 40,
46—47, 77 S.Ct. 106, 109—110, 1 L.Ed.2d 102 (1956); Alstate Construction Co. v. Durkin, 345 U.S. 13, 16—17, 73 S.Ct. 565,
567—568, 97 L.Ed. 745 (1953); Costanzo v. Tillinghast, 287 U.S. 341, 345, 53 S.Ct. 152, 153, 77 L.Ed. 350 (1932).

11 An attempt to limit sharply the FCC's power to interfere with programming practices failed to emerge from Committee in
1943. S. 814, 78th Cong., 1st Sess. (1943). See Hearings on S. 814 before the Senate Committee on Interstate Commerce,
78th Cong., 1st Sess. (1943). Also, attempts specifically to enact the doctrine failed in the Radio Act of 1927, 67 Cong.Rec.
12505 (1926) (agreeing to amendment proposed by Senator Dill eliminating coverage of ‘question affecting the public’), and
a similar proposal in the Communications Act of 1934 was accepted by the Senate, 78 Cong.Rec. 8854 (1934); see S.Rep.
No. 781, 73d Cong., 2d Sess., 8 (1934), but was not included in the bill reported by the House Committee, see H.R.Rep.No.
1850, 73d Cong., 2d Sess. (1934). The attempt which came nearest success was a bill, H.R. 7716, 72d Cong., 1st Sess. (1932),
passed by Congress but pocket-vetoed by the President in 1933, which would have extended ‘equal opportunities' whenever
a public question was to be voted on at an election or by a government agency. H.R.Rep.No. 2106, 72d Cong., 2d Sess., 6
(1933). In any event, unsuccessful attempts at legislation are not the best of guides to legislative intent. Fogarty v. United
States, 340 U.S. 8, 13—14, 71 S.Ct. 5, 8, 95 L.Ed. 10 (1950); United States v. United Mine Workers, 330 U.S. 258, 281—282,
67 S.Ct. 677, 690, 91 L.Ed. 884 (1947). A review of some of the legislative history over the years, drawing a somewhat different
conclusion, is found in Staff Study of the House Committee on Interstate and Foreign Commerce, Legislative History of
the Fairness Doctrine, 90th Cong., 2d Sess. (Comm.Print.1968). This inconclusive history was, of course, superseded by the
specific statutory language added in 1959.

12 ‘s 326. Censorship.
‘Nothing in this chapter shall be understood or construed to give the Commission the power of censorship over the radio
communications or signals transmitted by any radio station, and no regulation or condition shall be promulgated or fixed by
the Commission which shall interfere with the right of free speech by means of radio communication.’

13 John P. Crommelin, 19 P & F Radio Reg. 1392 (1960).

14 The Proxmire amendment read: ‘(B)ut nothing in this sentence shall be construed as changing the basic intent of Congress
with respect to the provisions of this act, which recognizes that television and radio frequencies are in the public domain, that
the license to operate in such frequencies requires operation in the public interest, and that in newscasts, news interviews, news
documentaries, on-the-spot coverage of news events, and panel discussions, all sides of public controversies shall be given as
equal an opportunity to be heard as is practically possible.’ 105 Cong.Rec. 14457.

15 The general problems raised by a technology which supplants atomized, relatively informal communication with mass media
as a prime source of national cohesion and news were discussed at considerable length by Zechariah Chafee in Government and
Mass Communications (1947). Debate on the particular implications of this view for the broadcasting industry has continued
unabated. A compendium of views appears in Freedom and Responsibility in Broadcasting (J. Coons ed.) (1961). See also
Kalven, Broadcasting, Public Policy and the First Amendment, 10 J. Law Econ. 15 (1967); M. Ernst, The First Freedom 125—
180 (1946); T. Robinson, Radio Networks and the Federal Government, especially at 75—87 (1943). The considerations which
the newest technology brings to bear on the particular problem of this litigation are concisely explored by Louis Jaffe in The
Fairness Doctrine, Equal Time, Reply to Personal Attacks, and the Local Service Obligation; Implications of Technological
Change, Printed for Special Subcommittee on Investigations of the House Committee on Interstate and Foreign Commerce
(1968).
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16 The range of controls which have in fact been imposed over the last 40 years, without giving rise to successful constitutional
challenge in this Court, is discussed in W. Emery, Broadcasting and Government: Responsibilities and Regulations (1961);
Note, Regulation of Program Content by the FCC, 77 Harv.L.Rev. 701 (1964).

17 This has not prevented vigorous argument from developing on the constitutionality of the ancillary FCC doctrines.
Compare Barrow, The Equal Opportunities and Fairness Doctrines in Broadcasting: Pillars in the Forum of Democracy,
37 U.Cin.L.Rev. 447 (1968), with Robinson, The FCC and the First Amendment: Observations on 40 Years of Radio and
Television Regulation, 52 Minn.L.Rev. 67 (1967), and Sullivan, Editorials and Controversy: The Broadcaster's Dilemma, 32
Geo.Wash.L.Rev. 719 (1964).

18 The expression of views opposing those which broadcasters permit to be aired in the first place need not be confined solely
to the broadcasters themselves as proxies. ‘Nor is it enough that he should hear the arguments of adversaries from his own
teachers, presented as they state them, and accompanied by what they offer as refutations. That is not the way to do justice to
the arguments, or bring them into real contact with his own mind. He must be able to hear them from persons who actually
believe them; who defend them in earnest, and do their very utmost for them.’ J. Mill, On Liberty 32 (R. McCallum ed. 1947).

19 The President of the Columbia Broadcasting System has recently declared that despite the Government, ‘we are determined
to continue covering controversial issues as a public service, and exercising our own independent news judgment and
enterprise. I, for one, refuse to allow that judgment and enterprise to be affected by official intimidation.’ F. Stanton, Keynote
Address, Sigma Delta Chi National Convention, Atlanta, Georgia, November 21, 1968. Problems of news coverage from the
broadcaster's viewpoint are surveyed in W. Wood, Electronic Journalism (1967).

20 Current discussions of the frequency allocation problem appear in Telecommunication Science Panel, Commerce Technical
Advisory Board, U.S. Dept. of Commerce, Electromagnetic Spectrum Utilization—The Silent Crisis (1966); Joint Technical
Advisory Committee, Institute of Electrical and Electronic Engineers and Electronic Industries Assn., Report on Radio
Spectrum Utilization (1964); Note, The Crisis in Electromagnetic Frequency Spectrum Allocation, 53 Iowa L.Rev. 437 (1967).
A recently released study is the Final Report of the President's Task Force on Communications Policy (1968).

21 Bendix Aviation Corp. v. FCC, 106 U.S.App.D.C. 304, 272 F.2d 533 (1959), cert. denied, 361 U.S. 965, 80 S.Ct. 593, 4 L.Ed.2d
545 (1960).

22 1968 FCC Annual Report 65—69.

23 New limitations on these users, who can also lay claim to First Amendment protection, were sustained against First
Amendment attack with the comment, ‘Here is truly a situation where if everybody could say anything, many could say
nothing.’ Lafayette Radio Electronics Corp. v. United States, 345 F.2d 278, 281 (C.A.2d Cir. 1965). Accord, California
Citizens Band Ass'n v. United States, 375 F.2d 43 (C.A.9th Cir.), cert. denied, 389 U.S. 844, 88 S.Ct. 96, 19 L.Ed.2d 112 (1967).

24 Kessler v. FCC, 177 U.S.App.D.C. 130, 326 F.2d 673 (1963).

25 In a table prepared by the FCC on the basis of statistics current as of August 31, 1968, VHF and UHF channels allocated to
and those available in the top 100 market areas for television are set forth:

COMMERCIAL

Channels

On the Air,

Channels Authorized, or Available

Market Areas Allocated Applied for Channels

VHF UHF VHF UHF VHF UHF

Top 10.................................................................................... 40 45 40 44 0 1

Top 50.................................................................................... 157 163 157 136 0 27

Top 100................................................................................... 264 297 264 213 0 84

NONCOMMERCIAL

Channels

On the Air,

Channels Authorized, or Available

Market Areas Reserved Applied for Channels

VHF UHF VHF UHF VHF UHF

Top 10.................................................................................... 7 17 7 16 0 1

Top 50.................................................................................... 21 79 20 47 1 32

Top 100................................................................................... 35 138 34 69 1 69
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1968 FCC Annual Report 132-135.

26 RTNDA argues that these regulations should be held invalid for failure of the FCC to make specific findings in the rule-
making proceeding relating to these factual questions. Presumably the fairness doctrine and the personal attack decisions
themselves, such as Red Lion, should fall for the same reason. But this argument ignores the fact that these regulations are no
more than the detailed specification of certain consequences of long-standing rules, the need for which was recognized by the
Congress on the factual predicate of scarcity made plain in 1927, recognized by this Court in the 1943 National Broadcasting
Co. case, and reaffirmed by the Congress as recently as 1959. ‘If the number of radio and television stations were not limited by
available frequencies, the committee would have no hesitation in removing completely the present provision regarding equal
time and urge the right of each broadcaster to follow his own conscience * * *. However, broadcast frequencies are limited
and, therefore, they have been necessarily considered a public trust.’ S.Rep.No.562, 86th Cong., 1st Sess., 8—9 (1959). In light
of this history; the opportunity which the broadcasters have had to address the FCC and show that somehow the situation
had radically changed, undercutting the validity of the congressional judgment; and their failure to adduce any convincing
evidence of that in the record here, we cannot consider the absence of more detailed findings below to be determinative.

27 The ‘airways (need not) be filled at the earliest possible moment in all circumstances without due regard for these important
factors.’ Community Broadcasting Co. v. FCC, 107 U.S.App.D.C. 95, 105, 274 F.2d 753, 763 (1960). Accord, enforcing the
fairness doctrine, Office of Communication of the United Church of Christ v. FCC, 123 U.S.App.D.C. 328, 343, 359 F.2d
994, 1009 (1966).

28 We need not deal with the argument that even if there is no longer a technological scarcity of frequencies limiting the number
of broadcasters, there nevertheless is an economic scarcity in the sense that the Commission could or does limit entry to the
broadcasting market on economic grounds and license no more stations than the market will support. Hence, it is said, the
fairness doctrine or its equivalent is essential to satisfy the claims of those excluded and of the public generally. A related
argument, which we also put aside, is that quite apart from scarcity of frequencies, technological or economic, Congress does
not abridge freedom of speech or press by legislation directly or indirectly multiplying the voices and views presented to the
public through time sharing, fairness doctrines, or other devices which limit or dissipate the power of those who sit astride
the channels of communication with the general public. Cf. Citizen Publishing Co. v. United States, 394 U.S. 131, 89 S.Ct.
927, 22 L.Ed.2d 148 (1969).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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86 S.Ct. 1434
Supreme Court of the United States

James E. MILLS, Appellant,
v.

STATE OF ALABAMA.

No. 597.
|

Argued April 19, 1966.
|

Decided May 23, 1966.

Synopsis
Prosecution for violation of Corrupt Practices Act. The Criminal Court, Jefferson County, sustained demurrer and the
State appealed. The Alabama Supreme Court, 278 Ala. 188, 176 So.2d 884, reversed and remanded and the defendant
appealed. The Supreme Court, Mr. Justice Black, held that Alabama Corrupt Practices Act construed as providing
criminal penalties for publication of newspaper editorial on election day urging people to vote a certain way on issues
submitted to them violated the constitutional protection of free speech and press.

Reversed and remanded.

Attorneys and Law Firms

**1435  *214  Kenneth Perrine and Alfred Swedlaw, Birmingham, Ala., for appellant.

Burgin Hawkins, Birmingham, Ala., and Leslie Hall, Montgomery, Ala., for appellee.

Opinion

*215  Mr. Justice BLACK delivered the opinion of the Court.

The question squarely presented here is whether a State, consistently with the United States Constitution, can make it a
crime for the editor of a daily newspaper to write and publish an editorial on election day urging people to vote a certain
way on issues submitted to them.

On November 6, 1962, Birmingham, Alabama, held an election for the people to decide whether they preferred to keep
their existing city commission form of government or replace it with a mayor-council government. On election day the
Birmingham Post-Herald, a daily newspaper, carried an editorial written by its editor, appellant, James E. Mills, which

strongly urged the people to adopt the mayor-council form of government. 1  Mills was later arrested on a complaint
charging that by *216  publishing the editorial on election day he had violated s 285 of the Alabama Corrupt Practices
Act, Ala.Code, 1940, Tit. 17, ss 268—286, which makes it a crime ‘to do any electioneering or to solicit any votes * * *
in support of or in opposition to any proposition that is being voted on on the day on which the election affecting such

candidates or propositions is being held.' 2  The trial court sustained demurrers to the complaint on **1436  the grounds
that the state statute abridged freedom of speech and press in violation of the Alabama Constitution and the First and
Fourteenth Amendments to the United States Constitution. On appeal by the State, the Alabama Supreme Court held

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965131553&pubNum=735&originatingDoc=I236a6ef79c1e11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Grob, Stephanie 2/7/2018
For Educational Use Only

Mills v. State of Ala., 384 U.S. 214 (1966)

86 S.Ct. 1434, 16 L.Ed.2d 484, 1 Media L. Rep. 1334

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

that publication of the editorial on election day undoubtedly violated the state law and then went on to reverse the
trial court by holding that the state statute as applied did not unconstitutionally abridge freedom of speech or press.
Recognizing that the state law did limit and restrict both speech and press, the State Supreme Court nevertheless sustained
it as a valid exercise of the State's police power chiefly because, as that court said, the press ‘restriction, everything
considered, is within the field of reasonableness' and ‘not an unreasonable limitation upon free speech, which includes
*217  free press.’ 278 Ala. 188, 195, 196, 176 So.2d 884, 890. The case is here on appeal under 28 U.S.C. s 1257 (1964 ed.).

I.

[1]  The State has moved to dismiss this appeal on the ground that the Alabama Supreme Court's judgment is not a

‘final judgment’ and therefore not appealable under s 1257. 3  The State argues that since the Alabama Supreme Court
remanded the case to the trial court for further proceedings not inconsistent with its opinion (which would include a
trial), the Supreme Court's judgment cannot be considered ‘final.’ This argument has a surface plausibility, since it is true
the judgment of the State Supreme Court did not literally end the case. It did, however, render a judgment binding upon
the trial court that it must convict Mills under this state statute if he wrote and published the editorial. Mills concedes
that he did, and he therefore has no defense in the Alabama trial court. Thus if the case goes back to the trial court, the
trial, so far as this record shows, would be no more than a few formal gestures leading inexorably towards a conviction,
and then another appeal to the Alabama Supreme Court for it formally to repeat its rejection of Mills' constitutional
contentions whereupon the case could then once more wind its weary way back to us as a judgment unquestionably final
and appealable. Such a roundabout process would not only be an inexcusable delay of the benefits Congress intended to
grant by providing for appeal to this Court, but it would also result in a completely unnecessary waste of time and energy

in judicial systems already troubled by delays due *218  to congested dockets. 4  The language of s 1257 as we construed
it in Pope v. Atlantic Coast Line R. Co., 345 U.S. 379, 381—383, 73 S.Ct. 749, 750—751, 97 L.Ed. 1094, does not require
a result leading to such consequences. See also Local No. 438 Construction & General Laborers' Union, AFL-CIO v.
Curry, 371 U.S. 542, 548—551, 83 S.Ct. 531, 535—537, 8 L.Ed.2d 236; Richfield Oil Corp. v. State Board, 329 U.S. 69,
72—74, 67 S.Ct. 156, 158—159, 91 L.Ed. 80. Following those cases we hold that we have jurisdiction.

II.

We come now to the merits. The First Amendment, which applies to the States through the Fourteenth, prohibits laws
‘abridging the freedom of speech, or of the press.’ The question here is whether it abridges freedom of the press for a
State to punish a newspaper editor for doing no more than publishing an editorial on election day urging people to vote
a particular way in the election. We should point out at once that this question **1437  in no way involves the extent
of a State's power to regulate conduct in and around the polls in order to maintain peace, order and decorum there. The
sole reason for the charge that Mills violated the law is that he wrote and published an editorial on election day urging
Birmingham voters to cast their votes in favor of changing their form of government.
[2]  [3]  [4]  Whatever differences may exist about interpretations of the First Amendment, there is practically universal

agreement that a major purpose of that Amendment was to protect the free discussion of governmental affairs. This
of course includes discussions of candidates, structures and forms of government, the manner in which government is
operated or should be operated, and all such *219  matters relating to political processes. The Constitution specifically
selected the press, which includes not only newspapers, books, and magazines, but also humble leaflets and circulars, see
Lovell v. City of Griffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949, to play an important role in the discussion of public
affairs. Thus the press serves and was designed to serve as a powerful antidote to any abuses of power by governmental
officials and as a constitutionally chosen means for keeping officials elected by the people responsible to all the people
whom they were selected to serve. Suppression of the right of the press to praise or criticize governmental agents and
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to clamor and contend for or against change, which is all that this editorial did, muzzles one of the very agencies the
Framers of our Constitution thoughtfully and deliberately selected to improve our society and keep it free. The Alabama
Corrupt Practices Act by providing criminal penalties for publishing editorials such as the one here silences the press
at a time when it can be most effective. It is difficult to conceive of a more obvious and flagrant abridgment of the
constitutionally guaranteed freedom of the press.

Admitting that the state law restricted a newspaper editor's freedom to publish editorials on election day, the Alabama
Supreme Court nevertheless sustained the constitutionality of the law on the ground that the restrictions on the press were
only ‘reasonable restrictions' or at least ‘within the field of reasonableness.’ The court reached this conclusion because
it thought the law imposed only a minor limitation on the press—restricting it only on election days—and because the
court thought the law served a good purpose. It said:
‘It is a salutary legislative enactment that protects the public from confusive last-minute charges and countercharges and
the distribution of propaganda in an effort to influence voters on an election day; *220  when as a practical matter,
because of lack of time, such matters cannot be answered or their truth determined until after the election is over.’ 278
Ala. 188, 195—196, 176 So.2d 884, 890.

This argument, even if it were relevant to the constitutionality of the law, has a fatal flaw. The state statute leaves people
free to hurl their campaign charges up to the last minute of the day before election. The law held valid by the Alabama
Supreme Court then goes on to make it a crime to answer those ‘last-minute’ charges on election day, the only time
they can be effectively answered. Because the law prevents any adequate reply to these charges, it is wholly ineffective in
protecting the electorate ‘from confusive last-minute charges and countercharges.’ We hold that no test of reasonableness
can save a state law from invalidation as a violation of the First Amendment when that law makes it a crime for a
newspaper editor to do no more than urge people to vote one way or another in a publicly held election.

The judgment of the Supreme Court of Alabama is reversed and the case is **1438  remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.

Judgment reversed and case remanded.

Mr. Justice DOUGLAS, with whom Mr. Justice BRENNAN joins, concurring.

Although I join the opinion of the Court, I think it appropriate to add a few words about the finality of the judgment we
reverse today, particularly in view of the observation in the separate opinion of Mr. Justice HARLAN that ‘limitations
on the jurisdiction of this Court * * * should be respected and not turned on and off at the pleasure of its members or
to suit the convenience of litigants.’

The decision of the Alabama Supreme Court approved a law which, in my view, is a blatant violation of freedom *221  of
the press. The threat of penal sanctions has, we are told, already taken its toll in Alabama: the Alabama Press Association
and the Southern Newspaper Publishers Association, as amici curiae, tell us that since November 1962 editorial comment
on election day has been nonexistent in Alabama. The chilling effect of this prosecution is thus anything but hypothetical;
it is currently being experienced by the newspapers and the people of Alabama.

We deal here with the rights of free speech and press in a basic form: the right to express views on matters before the
electorate. In light of appellant's concession that he has no other defense to offer should the case go to trial, compare Pope
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v. Atlantic Coast Line R. Co., 345 U.S. 379, 73 S.Ct. 749, 97 L.Ed. 1094; Richfield Oil Corp. v. State Board, 329 U.S.
69, 67 S.Ct. 156, 91 L.Ed. 80, and considering the importance of the First Amendment rights at stake in this litigation,
it would require regard for some remote, theoretical interests of federalism to conclude that this Court lacks jurisdiction
because of the unlikely possibility that a jury might disregard a trial judge's instructions and acquit.

Indeed, even had appellant been unwilling to concede that he has no defense—apart from the constitutional question—
to the charges against him, we would be warranted in reviewing this case. That result follows a fortiori from our holdings
that where First Amendment rights are jeopardized by a state prosecution which, by its very nature, threatens to deter
others from exercising their First Amendment rights, a federal court will take the extraordinary step of enjoining the
state prosecution. Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 L.Ed.2d 22; Cameron v. Johnson, 381 U.S.
741, 85 S.Ct. 1751, 14 L.Ed.2d 715. As already noted, this case has brought editorial comment on election day to a halt
throughout the State of Alabama. Our observation in NAACP v. Button, 371 U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d
405, has grim relevance here: ‘The threat of sanctions may deter * * *exercise *222  (of First Amendment rights) almost

as potently as the actual application of sanctions.' *

For these reasons, and for the reasons stated in the opinion of the Court, I conclude that the judgment is final.

**1439  Separate opinion of Mr. Justice HARLAN.

In my opinion the appellant is not here on a ‘final’ state judgment and therefore under 28 U.S.C. s 1257 (1964 ed.) the
Court has no jurisdiction to entertain this appeal. Republic Natural Gas Co. v. State of Oklahoma, 334 U.S. 62, 68 S.Ct.
972, 92 L.Ed. 1212; cf. Parr v. United States, 351 U.S. 513, 76 S.Ct. 912, 100 L.Ed. 1377.

Although his demurrer to the criminal complaint has been overruled by the highest court of the State, the appellant still

faces a trial on the charges against him. If the jury 1  fails to convict—a possibility which, unless the courtroom antennae
of a former trial lawyer have become dulled by his years on the bench, is by no means remote in a case so unusual as
this one is—the constitutional issue now decided will have been prematurely adjudicated. But even were one mistaken
in thinking that a jury might well take the bit in its teeth and acquit, despite the Alabama Supreme Court's ruling on the
demurrer and the appellant's admitted authorship of the editorial in question, the federal statute nonetheless commands
us not to adjudicate the issue decided uhtil the *223  prosecution has run its final course in the state courts, adversely
to the appellant.

Although of course much can be said in favor of deciding the constitutional issue now, and both sides have indicated
their desire that we do so, I continue to believe that constitutionally permissible limitations on the jurisdiction of this
Court, such as those contained in s 1257 undoubtedly are, should be respected and not turned on and off at the pleasure

of its members or to suit the convenience of litigants. 2  If the traditional federal policy of ‘finality’ is to be changed,
Congress is the body to do it. I would dismiss this appeal for want of jurisdiction.

Since the Court has decided otherwise, however, I feel warranted in making a summary statement of my views on the
merits of the case. I agree with the Court that the decision below cannot stand. But I would rest reversal on the ground
that the relevant provision of the Alabama statute—‘to do any electioneering or to solicit any votes (on election day) * *
* in support of or in opposition to any proposition that is being voted on on the day on which the election affecting such
candidates or propositions is being held’—did not give the appellant, particularly in the context of the rest of the statute
(ante, 1435, n. 2) and in the absence of any relevant authoritative state judicial decision, fair warning that the publication
of an editorial of this kind was reached by the foregoing provisions of the Alabama Corrupt Practices Act. See Winters
v. People of State of New York, 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840. I deem a broader holding unnecessary.
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Footnotes
1 The editorial said in part: ‘Mayor Hanes' proposal to buy the votes of city employees with a promise of pay raises which

would cost the taxpayers nearly a million dollars a year was cause enough to destroy any confidence the public might have
had left in him.
‘It was another good reason why the voters should vote overwhelmingly today in favor of Mayor-Council government.
‘Now Mr. Hanes, in his arrogance, proposes to set himself up as news censor at City Hall and ‘win or lose’ today he says he
will instruct all city employees under him to neither give out news regarding the public business with which they are entrusted
nor to discuss it with reporters either from the Post-Herald or the News.
‘If Mayor Hanes displays such arrogant disregard of the public's right to know on the eve of the election what can we expect
in the future if the City Commission should be retained?
‘Let's take no chances.
‘Birmingham and the people of Birmingham deserve a better break. A vote for Mayor-Council government will give it to them.’

2 ‘s 285 (599) Corrupt practices at elections enumerated and defined.—It is a corrupt practice for any person on any election day
to intimidate or attempt to intimidate an elector or any of the election officers; or, obstruct or hinder or attempt to obstruct or
hinder, or prevent or attempt to prevent the forming of the lines of the voters awaiting their opportunity or time to enter the
election booths; or to hire or to let for hire any automobile or other conveyance for the purpose of conveying electors to and
from the polls; or, to do any electioneering or to solicit any votes or to promise to cast any votes for or against the election or
nomination of any candidate, or in support of or in opposition to any proposition that is being voted on on the day on which
the election affecting such candidates or propositions is being held.’ Ala.Code, 1940, Tit. 17.

3 Section 1257 provides in part: ‘Final judgments or decrees rendered by the highest court of a State in which a decision could
be had, may be reviewed by the Supreme Court * * *.’

4 This case was instituted more than three and one-half years ago. If jurisdiction is refused, we cannot know that it will not take
another three and one-half years to get this constitutional question finally determined.

* In California v. Stewart, 383 U.S. 903, 86 S.Ct. 882, 15 L.Ed.2d 661, where a state court reversed a criminal conviction on
federal grounds, we ruled on a motion to dismiss that the State may obtain review in this Court even though a new trial
remained to be held. We reached that conclusion because otherwise the State would be permanently precluded from raising the
federal question, state law not permitting the prosecution to appeal from an acquittal. And see Local No. 438 Construction
& General Laborers' Union, AFL-CIO v. Curry, 371 U.S. 542, 83 S.Ct. 531, 8 L.Ed.2d 36; Mercantile National Bank v.
Langdeau, 371 U.S. 555, 83 S.Ct. 520, 9 L.Ed.2d 523.

1 At oral argument in this Court appellant's counsel conceded that a jury trial was still obtainable, see Ala.Code, Tit. 13, s 326;
Tit. 15, s 321 (1958 Recomp.), and that it might result in an acquittal.

2 Compare Local 438 Construction & General Laborers' Union, AFL—CIO v. Curry, 371 U.S. 542, 83 S.Ct. 531, 8 L.Ed.2d
236, and Mercantile National Bank v. Langdeau, 371 U.S. 555, 83 S.Ct. 520, 9 L.Ed.2d 523. The three cases cited by the Court,
ante, p. 1436, fall short of supporting the ‘finality’ of the judgment before us. None of them involved jury trials, and in each
instance the case was returned to the lower court in a posture where as a practical matter all that remained to be done was to
enter judgment. What is done today more than over erodes the final judgment rule.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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94 S.Ct. 2831
Supreme Court of the United States

The MIAMI HERALD PUBLISHING COMPANY, a Division of Knight Newspapers, Inc., Appellant,
v.

Pat L. TORNILLO, Jr.

No. 73—797.
|

Argued April 17, 1974.
|

Decided June 25, 1974.

Synopsis
Action was brought for declaratory and injunctive relief and for damages arising from newspaper's refusal to afford
political candidate a right to reply to editorials attacking the candidate's personal character as required by Florida statute.
The Circuit Court, Dade County, entered judgment holding the statute unconstitutional and the plaintiff appealed. The
Florida Supreme Court, 287 So.2d 78, reversed and remanded and the newspaper appealed. The United States Supreme
Court, Mr. Chief Justice Burger, held that Florida statute requiring newspapers which assail the character of political
candidate to afford free space to candidate for reply is unconstitutional as a violation of the First Amendment's guarantee
of a free press.

Reversed.

Mr. Justice Brennan filed a concurring opinion in which Mr. Justice Rehnquist joined, and Mr. Justice White filed a
concurring opinion.

**2831  *241  Syllabus *

After appellant newspaper had refused to print appellee's replies to editorials critical of appellee's candidacy for state
office, appellee brought suit in **2832  Florida Circuit Court seeking injunctive and declaratory relief and damages,
based on Florida's ‘right of reply’ statute that grants a political candidate a right to equal space to answer criticism and
attacks on his record by a newspaper, and making it a misdemeanor for the newspaper to fail to comply. The Circuit
Court held the statute unconstitutional as infringing on the freedom of the press and dismissed the action. The Florida
Supreme Court reversed, holding that the statute did not violate constitutional guarantees, and that civil remedies,
including damages, were available, and remanded to the trial court for further proceedings. Held:

1. The Florida Supreme Court's judgment is ‘final’ under 28 U.S.C. s 1257, and thus is ripe for review by this Court.
North Dakota Pharmacy Bd. v. Snyder's Stores, 414 U.S. 156, 94 S.Ct. 407, 38 L.Ed.2d 379. P. 2834.

2. The statute violates the First Amendment's guarantee of a free press. Pp. 2834—2840.

(a) Governmental compulsion on a newspapr to publish that which ‘reason’ tells it should not be published is
unconstitutional. P. 2839.
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(b) The statute operates as a command by a State in the same sense as a statute or regulation forbidding appellant to
publish specified matter. P. 2839.

(c) The statute exacts a penalty on the basis of the content of a newspaper by imposing additional printing, composing,
and materials costs and by taking up space that could be devoted to other material the newspaper may have preferred
to print. P. 2839.

(d) Even if a newspaper would face no additional costs to comply with the statute and would not be forced to forgo
publication of news or opinion by the inclusion of a reply, the statute still fails to clear the First Amendment's barriers
because of its *242  intrusion into the function of editors in choosing what material goes into a newspaper and in deciding
on the size and content of the paper and the treatment of public issues and officials. Pp. 2839—2840.

287 So.2d 78, Fla., reversed.

Attorneys and Law Firms

Dan P. S. Paul, Miami, Fla., for appellant.

Jerome A. Barron, Washington, D.C., for appellee.

Opinion

*243  Mr. Chief Justice BURGER delivered the opinion of the Court.

The issue in this case is whether a state statute granting a political candidate a right to equal space to reply to criticism
and attacks on his record by a newspaper violates the guarantees of a free press.

I

In the fall of 1972, appellee, Executive Director of the Classroom Teachers Association, apparently a teachers' collective-
bargaining agent, was a candidate for the Florida House of Representatives. On September 20, 1972, and again on

September 29, 1972, appellant printed editorials critical of appellee's candidacy. 1  In *244  response to these editorials
**2833  appellee demanded that appellant print verbatim his replies, defending the role of the Classroom Teachers

Association and the organization's accomplishments for the citizens of Dade County. Appellant declined to print the
appellee's replies and appellee brought suit in Circuit Court, Dade County, seeking declaratory and injunctive relief and
actual and punitive damages in excess of $5,000. The action was premised on Florida Statute s 104.38 (1973), F.S.A.,
a ‘right of reply’ statute which provides that if a candidate for nomination or election is assailed regarding his personal
character or official record by any newspaper, the candidate has the right to demand that the newspaper print, free of cost
to the candidate, any reply the candidate may make to the newspaper's charges. The reply must appear in as conspicuous
a place and in the same kind of type as the charges which prompted the reply, provided it does not take up more space

than the charges. Failure to comply with the statute constitutes a first-degree misdemeanor. 2

*245  Appellant sought a declaration that s 104.38 was unconstitutional. After an emergency hearing requested by
appellee, the Circuit Court denied injunctive relief because, absent special circumstances, no injunction could properly
issue against the commission of a crime, and held that s 104.38 was unconstitutional as an infringement on the freedom
of the press under the First and Fourteenth Amendmens to the Constitution. 38 Fla.Supp. 80 (1972). The Circuit Court
concluded that dictating what a newspaper must print was no different from dictating what it must not print. The Circuit
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Judge viewed the statute's vagueness as serving ‘to restrict and stifle protected expression.’ Id., at 83. Appellee's cause
was dismissed with prejudice.

On direct appeal, the Florida Supreme Court reversed, holding that s 104.38 did not violate constitutional guarantees.

287 So.2d 78 (1973). 3  It held that free **2834  speech was enhanced and not abridged by the Florida right-of-reply
statute, which in that court's view, furthered the ‘broad societal interest in the free flow of information to the public.’ Id.,
at 82. It also held that the statute is *246  not impermissibly vague; the statute informs ‘those who are subject to it as to

what conduct on their part will render them liable to its penalties.’ Id., at 85. 4  Civil remedies, including damages, were
held to be available under this statute; the case was remanded to the trial court for further proceedings not inconsistent
with the Florida Supreme Court's opinion.

We postponed consideration of the question of jurisdiction to the hearing of the case on the merits. 414 U.S. 1142, 94
S.Ct. 893, 39 L.Ed.2d 99 (1974).

II

[1]  Although both parties contend that this Court has jurisdiction to review the judgment of the Florida Supreme Court,
a suggestion was initially made that the judgment of the Florida Supreme Court might not be ‘final’ under 28 U.S.C. s

1257. 5  In North Dakota State Board of Pharmacy v. Snyder's Drug Stores, Inc., 414 U.S. 156, 94 S.Ct. 407, 38 L.Ed.2d
379 (1973), we reviewed a judgment of the North Dakota Supreme Court, under which the case had been remanded so
that further state proceedings could be conducted respecting Snyder's application for a permit to operate a drug store. We
held that to be a final judgment for purposes of our jurisdiction. Under the principles of finality enunciated in Snyder's

Stores, the judgment of *247  the Florida Supreme Court in this case is ripe for review by this Court. 6

III

A

The challenged statute creates a right to reply to press criticism of a candidate for nomination or election. The statute

was enacted in 1913, and this is only the second recorded case decided under its provisions. 7

Appellant contends the statute is void on its face because it purports to regulate the content of a newspaper in violation
of the First Amendment. Alternatively it is urged that the statute is void for vagueness since no editor could know exactly
what words would call the statute into operation. It is also contended that the statute fails to distinguish between **2835
critical comment which is and which is not defamatory.

B

The appellee and supporting advocates of an enforceable right of access to the press vigorously argue that *248

government has an obligation to ensure that a wide variety of views reach the public. 8  The contentions of access

proponents will be set out in some detail. 9  It is urged that at the time the First Amendment to the Constitution 10  was
ratified in 1791 as part of our Bill of Rights the press was broadly representative of the people it was serving. While many
of the newspapers were intensely partisan and narrow in their views, the press collectively presented a broad range of
opinions to readers. Entry into publishing was inexpensive; pamphlets and books provided meaningful alternatives to
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the organized press for the expression of unpopular ideas and often treated events and expressed views not covered by

conventional newspapers. 11  A true marketplace of ideas existed in which there was relatively easy access to the channels
of communication.

Access advocates submit that although newspapers of the present are superficially similar to those of 1791 the press
of today is in reality very different from that known in the early years of our national existence. In the past half
century a communications revolution has seen the introduction of radio and television into our lives, the promise of
a global community through the *249  use of communications satellites, and the spectre of a ‘wired’ nation by means
of an expanding cable television network with two-way capabilities. The printed press, it is said, has not escaped the
effects of this revolution. Newspapers have become big business and there are far fewer of them to serve a larger

literate population. 12  Chains of newspapers, national newspapers, national wire and news services, and one-newspaper

towns, 13  are the dominant features of a press that has become noncompetitive and enormously powerful and influential
in its capacity to manipulate popular opinion and change the course of events. Major metropolitan newspapers have

collaborated to establish news services national in scope. 14  Such national news organizations provide syndicated
‘interpretive reporting’ as well as syndicated features and commentary, all of which can serve as part of the new school
of ‘advocacy journalism.’

The elimination of competing newspapers in most of our large cities, and the concentration of control of media that
results from the only newspaper's being **2836  owned by the same interests which own a television station and a radio
station, are important components of this trend toward *250  concentration of control of outlets to inform the public.

The result of these vast changes has been to place in a few hands the power to inform the American people and

shape public opinion. 15  Much of the editorial opinion and commentary that is printed is that of syndicated columnists
distributed nationwide and, as a result, we are told, on national and world issues there tends to be a homogeneity of
editorial opinion, commentary, and interpretive analysis. The abuses of bias and manipulative reportage are, likewise,
said to be the result of the vast accumulations of unreviewable power in the modern media empires. In effect, it is claimed,
the public has lost any ability to respond or to contribute in a meaningful way to the debate on issues. The monopoly
of the means of communication allows for little or no critical analysis of the media except in professional journals of
very limited readership.
‘This concentration of nationwide news organizations—like other large institutions—has grown increasingly remote
from and unresponsive to the popular constituencies on which they depend and which depend on them.’ Report of the
Task Force in Twentieth Century Fund Task Force Report for a National News Council, A Free and Responsive Press
4 (1973).
Appellee cites the report of the Commission on Freedom of the Press, chaired by Robert M. Hutchins, in which it was
stated, as long ago as 1947, that ‘(t)he right of free *251  public expression has . . . lost its earlier reality.’ Commission
on Freedom of the Press, A Free and Responsible Press 15 (1947).

The obvious solution, which was available to dissidents at an earlier time when entry into publishing was relatively
inexpensive, today would be to have additional newspapers. But the same economic factors which have caused the

disappearance of vast numbers of metropolitan newspapers, 16  have made entry into the marketplace of ideas served by
the print media almost impossible. It is urged that the claim of newspapers to be ‘surrogates for the public’ carries with

it a concomitant fiduciary obligation to account for that stewardship. 17  From this premise it is reasoned that the only
effective way to insure fairness and accuracy and to provide for some accountability is for government to take affirmative
action. The First Amendment interest of the public in being informed is said to be in peril because the ‘marketplace of
ideas' is today a monopoly controlled by the owners of the market.
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Proponents of enforced access to the press take comfort from language in several of this Court's decisions which suggests
that the First Amendment acts as a sword as well as a shield, that it imposes obligations on the owners of the press in
addition to protecting the press from government regulation. In Associated Press v. United States, 326 U.S. 1, 20, 65
S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945), the Court, in *252  rejecting the argument **2837  that the press is immune
from the antitrust laws by virtue of the First Amendment, stated:
‘The First Amendment, far from providing an argument against application of the Sherman Act, here provides powerful
reasons to the contrary. That Amendment rests on the assumption that the widest possible dissemination of information
from diverse and antagonistic sources is essential to the welfare of the public, that a free press is a condition of a free
society. Surely a command that the government itself shall not impede the free flow of ideas does not afford non-
governmental combinations a refuge if they impose restraints upon that constitutionally guaranteed freedom. Freedom
to publish means freedom for all and not for some. Freedom to publish is guaranteed by the Constitution, but freedom
to combine to keep others from publishing is not. Freedom of the press from governmental interference under the First
Amendment does not sanction repression of that freedom by private interests.’ (Footnote omitted.)

In New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 721, 11 L.Ed.2d 686 (1964), the Court spoke of ‘a
profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-
open.’ It is argued that the ‘uninhibited, robust’ debate is not ‘wide-open’ but open only to a monopoly in control of
the press. Appellee cites the plurality opinion in Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 47, and n. 15, 91 S.Ct.
1811, 1821, 29 L.Ed.2d 296 (1971), which he suggests seemed to invite experimentation by the State in right-to-access

regulation of the press. 18

*253  Access advocates note that Mr. Justice Douglas a decade ago expressed his deep concern regarding the effects
of newspaper monopolies:
‘Where one paper has a monopoly in an area, it seldom presents two sides of an issue. It too often hammers away on one
ideological or political line using its monopoly position not to educate people, not to promote debate, but to inculcate
in its readers one philosophy, one attitude—and to make money’.

‘The newspapers that give a variety of views and news that is not slanted or contrived are few indeed. And the problem
promises to get worse . . ..’ The Great Rights 124—125, 127 (E. Cahn ed. 1963).

They also claim the qualified support of Professor Thomas I. Emerson, who has written that ‘(a) limited right of access
to the press can be safely enforced,’ *254  although he believes that ‘(g)overnment measures to encourage a multiplicity
of outlets, rather than compelling a few outlets to represent everybody, seems a preferable course of action.’ T. Emerson,
The System of Freedom of Expression 671 (1970).

**2838  IV

[2]  However much validity may be found in these arguments, at each point the implementation of a remedy such

as an enforceable right of access necessarily calls for some mechanism, either governmental or consensual. 19  If it is
governmental coercion, this at once brings about a confrontation with the express provisions of the First Amendment

and the judicial gloss on that Amendment developed over the years. 20
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The Court foresaw the problems relating to government-enforced access as early as its decision in Associated Press
v. United States, supra. There it carefully contrasted the private ‘compulsion to print’ called for by the Association's
bylaws with the provisions of the District Court decree against appellants which ‘does not compel AP or its members to
permit publication of anything which their ‘reason’ tells them should not be published.' 326 U.S., at 20 n. 18, 65 S.Ct.,
at 1425. In Branzburg v. Hayes, 408 U.S. 665, 681, 92 S.Ct. 2646, 2656, 33 L.Ed.2d 626 (1972), we emphasized that the
cases then *255  before us ‘involve no intrusions upon speech or assembly, no prior restraint or restriction on what the
press may publish, and no express or implied command that the press publish what it prefers to withhold.’ In Columbia
Broadcasting System, Inc. v. Democratic National Committee, 412 U.S. 94, 117, 93 S.Ct. 2080, 2094, 36 L.Ed.2d 772
(1973), the plurality opinion as to Part III noted:

‘The power of a privately owned newspaper to advance its own political, social, and economic views
is bounded by only two factors: first, the acceptance of a sufficient number of readers—and hence
advertisers—to assure financial success; and, second, the journalistic integrity of its editors and
publishers.’

An attitude strongly adverse to any attempt to extend a right of access to newspapers was echoed by other Members of
this Court in their separate opinions in that case. Id., at 145, 93 S.Ct., at 2107 (Stewart, J., concurring); id., at 182 n. 12,
93 S.Ct., at 2126 (Brennan, J., joined by Marshall, J., dissenting). Recently, while approving a bar against employment
advertising specifying ‘male’ or ‘female’ preference, the Court's opinion in Pittsburgh Press Co. v. Human Relations
Comm'n, 413 U.S. 376, 391, 93 S.Ct. 2553, 2561, 37 L.Ed.2d 669 (1973), took pains to limit its holding within narrow
bounds:

‘Nor, a fortiori, does our decision authorize any restriction whatever, whether of content or layout,
on stories or commentary originated by Pittsburgh Press, its columnists, or its contributors. On the
contrary, we reaffirm unequivocally the protection afforded to editorial judgment and to the free
expression of views on these and other issues, however controversial.’

Dissenting in Pittsburgh Press, Mr. Justice Stewart, joined by Mr. Justice Douglas, expressed the view that no
‘government agency—local, state, or federal—can tell *256  a newspaper in advance what it can print and what it
cannot.’ Id., at 400, 93 S.Ct., at 2566. See Associates & Aldrich Co. v. Times Mirror Co., 440 F.2d 133, 135 (CA9 1971).
[3]  [4]  We see the beginning with Associated Press, supra, the Court has expressed sensitivity as to whether a restriction
**2839  or requirement constituted the compulsion exerted by government on a newspaper to print that which it would

not otherwise print. The clear implication has been that any such compulsion to publish that which “reason' tells them
should not be published' is unconstitutional. A responsible press is an undoubtedly desirable goal, but press responsibility
is not mandated by the Constitution and like many other virtues it cannot be legislated.

Appellee's argument that the Florida statute does not amount to a restriction of appellant's right to speak because ‘the

statute in question here has not prevented the Miami Herald from saying anything it wished' 21  begs the core question.
Compelling editors or publishers to publish that which “reason’ tells them should not be published' is what is at issue in
this case. The Florida statute operates as a command in the same sense as a statue or regulation forbidding appellant to
publish specified matter. Governmental restraint on publishing need not fall into familiar or traditional patterns to be
subject to constitutional limitations on governmental powers. Grosjean v. American Press Co., 297 U.S. 233, 244—245,
56 S.Ct. 444, 446, 80 L.Ed. 660 (1936). The Florida statute exacts a penalty on the basis of the content of a newspaper.
The first phase of the penalty resulting from the compelled printing of a reply is exacted in terms of the cost in printing
and composing time and materials and in taking up space that could be devoted to other material the newspaper may
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have preferred to print. It is correct, as appellee contends, that a newspaper is not subject to the *257  finite technological
limitations of time that confront a broadcaster but it is not correct to say that, as an economic reality, a newspaper can
proceed to infinite expansion of its column space to accommodate the replies that a government agency determines or

a statute commands the readers should have available. 22

Faced with the penalties that would accrue to any newspaper that published news or commentary arguably within the
reach of the right-of-access statute, editors might well conclude that the safe course is to avoid controversy. Therefore,

under the operation of the Florida statute, political and electrol coverage would be blunted or reduced. 23  Government-
enforced right of access inescapably ‘dampens the vigor and limits the variety of public debate,’ New York Times Co.
v. Sullivan, supra, 376 U.S., at 279, 84 S.Ct., at 725. The Court, in Mills v. Alabama, 384 U.S. 214, 218, 86 S.Ct. 1434,
1437 (1966), stated:
‘[T]here is practically universal agreement that a major purpose of [the First] Amendment was to protect the free
discussion of governmental affairs. This of course includes discussions of candidates . . ..’

*258  [5]  Even if a newspaper would face no additional costs to comply with a compulsory access law and would not be
forced to forgo publication of news or opinion by the inclusion of a reply, the Florida statute fails to clear the barriers of
the First Amendment because of its intrusion into the function of editors. **2840  A newspaper is more than a passive

receptacle or conduit for news, comment, and advertising. 24  The choice of material to go into a newspaper, and the
decisions made as to limitations on the size and content of the paper, and treatment of public issues and public officials
—whether fair or unfair—constitute the exercise of editorial control and judgment. It has yet to be demonstrated how
governmental regulation of this crucial process can be exercised consistent with First Amendment guarantees of a free
press as they have evolved to this time. Accordingly, the judgment of the Supreme Court of Florida is reversed.

It is so ordered.

Reversed.

Mr. Justice BRENNAN, with whom Mr. Justice REHNQUIST joins, concurring.

I join the Court's opinion which, as I understand it, addresses only ‘right of reply’ statutes and implies no view upon
the constitutionality of ‘retraction’ statutes affording plaintiffs able to prove defamatory falsehoods a statutory action
to require publication of a retraction. *259  See generally Note, Vindication of the Reputation of a Public Official, 80
Harv.L.Rev. 1730, 1739—1747 (1967).

Mr. Justice WHITE, concurring.

The Court today holds that the First Amendment bars a State from requiring a newspaper to print the reply of a candidate
for public office whose personal character has been criticized by that newspaper's editorials. According to our accepted
jurisprudence, the First Amendment erects a virtually insurmountable barrier between government and the print media
so far as government tampering, in advance of publication, with news and editorial content is concerned. New York
Times Co. v. United States, 403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971). A newspaper or magazine is not a public
utility subject to ‘reasonable’ governmental regulation in matters affecting the exercise of journalistic judgment as to what
shall be printed. Cf. Mills v. Alabama, 384 U.S. 214, 220, 86 S.Ct. 1434, 16 L.Ed.2d 484 (1966). We have learned, and
continue to learn, from what we view as the unhappy experiences of other nations where government has been allowed to
meddle in the internal editorial affairs of newspapers. Regardless of how beneficent-sounding the purposes of controlling
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the press might be, we prefer ‘the power of reason as applied through public discussion' 1  and remain intensely skeptical
about those measures that would allow government to insinuate itself into the editorial rooms of this Nation's press.
‘Whatever differences may exist about interpretations of the First Amendment, there is practically universal agreement
that a major purpose of that Amendment was to protect the free discussion of governmental affairs. This of course
includes discussions of candidates, structures and forms of *260  government, the manner in which government is
operated or should be operated, and all such matters relating to political processes. The Constitution specifically selected
the press . . . to play an important role in the discussion of public affairs. Thus the press serves and was designed to serve
as a powerful antidote to any abuses of power by governmental officials and as a constitutionally **2841  chosen means
for keeping officials elected by the people responsible to all the people whom they were selected to serve. Suppression
of the right of the press to praise or criticize governmental agents and to clamor and contend for or against change . . .
muzzles one of the very agencies the Framers of our Constitution thoughtfully and deliberately selected to improve our
society and keep it free.’ Mills v. Alabama, supra, at 218—219, 86 S.Ct., at 1437.

Of course, the press is not always accurate, or even responsible, and may not present full and fair debate on important
public issues. But the balance struck by the First Amendment with respect to the press is that society must take the risk
that occasionally debate on vital matters will not be comprehensive and that all viewpoints may not be expressed. The
press would be unlicensed because, in Jefferson's words, ‘(w)here the press is free, and every man able to read, all is

safe.' 2  Any other accommodation—any other system that would supplant private control of the press with the heavy
hand of government intrusion—would make the government the censor of what the people may read and know.

To justify this statute, Florida advances a concededly important interest of ensuring free and fair elections by means of
an electorate informed about the issues. But *261  prior compulsion by government in matters going to the very nerve
center of a newspaper—the decision as to what copy will or will not be included in any given edition—collides with
the First Amendment. Woven into the fabric of the First Amendment is the unexceptionable, but nonetheless timeless,
sentiment that ‘liberty of the press is in peril as soon as the government tries to compel what is to go into a newspaper.’
2 Z. Chafee, Government and Mass Communications 633 (1947).

The constitutionally obnoxious feature of s 104.38 is not that the Florida Legislature may also have placed a high
premium on the protection of individual reputational interests; for government certainly has ‘a pervasive and strong
interest in preventing and redressing attacks upon reputation.’ Rosenblatt v. Baer, 383 U.S. 75, 86, 86 S.Ct. 669, 676,
15 L.Ed.2d 597 (1966). Quite the contrary, this law runs afoul of the elementary First Amendment proposition that
government may not force a newspaper to print copy which, in its journalistic discretion, it chooses to leave on the
newsroom floor. Whatever power may reside in government to influence the publishing of certain narrowly circumscribed
categories of material, see, e.g., Pittsburgh Press Co. v. Pittsburgh Commission on Human Relations, 413 U.S. 376, 93
S.Ct. 2553, 37 L.Ed.2d 669 (1973); New York Times Co. v. United States, 403 U.S., at 730, 91 S.Ct., at 2149 (White,
J., concurring), we have never thought that the First Amendment permitted public officials to dictate to the press the
contents of its news columns or the slant of its editorials.

But though a newspaper may publish without government censorship, it has never been entirely free from liability for
what it chooses to print. See ibid. Among other things, the press has not been wholly at liberty to publish falsehoods
damaging to individual reputation. At least until today, we have cherished the average citizen's *262  reputation interest
enough to afford him a fair chance to vindicate himself in an action for libel characteristically provided by state law.
He has been unable to force the press to tell his side of the story or to print a retraction, but he has had at least the
opportunity to win a judgment if he has been able to prove the falsity of the damaging publication, as well as a fair
chance to recover reasonable damages for his injury.
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Reaffirming the rule that the press cannot be forced to print an answer to a **2842  personal attack made by it,
however, throws into stark relief the consequences of the new balance forged by the Court in the companion case also
announced today. Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 goes far toward eviscerating
the effectiveness of the ordinary libel action, which has long been the only potent response available to the private citizen
libeled by the press. Under Gertz, the burden of proving liability is immeasurably increased, proving damages is made
exceedingly more difficult, and vindicating reputation by merely proving falsehood and winning a judgment to that effect
are wholly foreclosed. Needlessly, in my view, the Court trivializes and denigrates the interest in reputation by removing
virtually all the protection the law has always afforded.

Of course, these two decisions do not mean that because government may not dictate what the press is to print, neither
can it afford a remedy for libel in any form. Gertz itself leaves a putative remedy for libel intact, albeit in severely
emaciated form; and the press certainly remains liable for knowing or reckless falsehoods under New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), and its progeny, however improper an injunction against
publication might be.

One need not think less of the First Amendment to sustain reasonable methods for allowing the average citizen *263
to redeem a falsely tarnished reputation. Nor does one have to doubt the genuine decency, integrity, and good sense of
the vast majority of professional journalists to support the right of any individual to have his day in court when he has
been falsely maligned in the public press. The press is the servant, not the master, of the citizenry, and its freedom does
not carry with it an unrestricted hunting license to prey on the ordinary citizen.
‘In plain English, freedom carries with it responsibility even for the press; freedom of the press is not a freedom from
responsibility for its exercise.’

‘Without . . . a lively sense of responsibility a free press may readily become a powerful instrument of injustice.’
Pennekamp v. Florida, 328 U.S. 331, 356, 365, 66 S.Ct. 1029, 1042, 90 L.Ed. 1295 (1946) (Frankfurter, J., concurring)
(footnote omitted).

To me it is a near absurdity to so deprecate individual dignity, as the Court does in Gertz, and to leave the people at
the complete mercy of the press, at least in this stage of our history when the press, as the majority in this case so well
documents, is steadily becoming more powerful and much less likely to be deterred by threats of libel suits.

All Citations

418 U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730, 1 Media L. Rep. 1898

Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.

1 The text of the September 20, 1972, editorial is as follows:
‘The State's Laws And Pat Tornillo
‘LOOK who's upholding the law!
‘Pat Tornillo, boss of the Classroom Teachers Association and candidate for the State Legislature in the Oct. 3 runoff election,
has denounced his opponent as lacking ‘the knowledge to be a legislator, as evidenced by his failure to file a list of contributions
to and expenditures of his campaign as required by law.’
‘Czar Tornillo calls ‘violation of this law inexcusable.’
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‘This is the same Pat Tornillo who led the CTA strike from February 19 to March 11, 1968, against the school children and
taxpayers of Dade County. Call it whatever you will, it was an illegal act against the public interet and clearly prohibited
by the statutes.
‘We cannot say it would be illegal but certainly it would be inexcusable of the voters if they sent Pat Tornillo to Tallahassee
to occupy the seat for District 103 in the House of Representatives.’
The text of the September 29, 1972, editorial is as follows:
‘FROM the people who brought you this—the teacher strike of ‘68—come now instructions on how to vote for responsible
government, i.e., against Crutcher Harrison and Ethel Beckham, for Pat Tornillo. The tracts and blurbs and bumper stickers
pile up daily in teachers' school mailboxes amidst continuing pouts that the School Board should be delivering all this at your
expense. The screeds say the strike is not an issue. We say maybe it wouldn't be were it not a part of a continuation of disregard
of any and all laws the CTA might find aggravating. Whether in defiance of zoning laws at CTA Towers, contracts and laws
during the strike, or more recently state prohibitions against soliciting campaign funds amongst teachers, CTA says fie and
try and sue us—what's good for CTA is good for CTA and that is natural law. Tornillo's law, maybe. For years now he has
been kicking the public shin to call attention to his shakedown statesmanship. He and whichever acerbic prexy is in alleged
office have always felt their private ventures so chock-full of public weal that we should leap at the chance to nab the tab, be it
half the Glorious Leader's salary or the dues checkoff or anything else except perhaps mileage on the staff hydrofoil. Give him
public office, says Pat, and he will no doubt live by the Golden Rule. Our translation reads that as more gold and more rule.’

2 ‘104.38 Newspaper assailing candidate in an election; space for reply
If any newspaper in its columns assails the personal character of any candidate for nomination or for election in any election,
or charges said candidate with malfeasance or misfeasance in office, or otherwise attacks his official record, or gives to another
free space for such purpose, such newspaper shall upon request of such candidate immediately publish free of cost any reply
he may make thereto in as conspicuous a place and in the same kind of type as the matter that calls for such reply, provided
such reply does not take up more space than the matter replied to. Any person or firm failing to comply with the provisions
of this section shall be guilty of a misdemeanor of the first degree, punishable as provided in s 775.082 or s 775.083.'

3 The Supreme Court did not disturb the Circuit Cour's holding that injunctive relief was not proper in this case even if the
statute were constitutional. According to the Supreme Court neither side took issue with that part of the Circuit Court's
decision. 287 So.2d, at 85.

4 The Supreme Court placed the following limiting construction on the statute:
‘(W)e hold that the mandate of the statute refers to ‘any reply’ which is wholly responsive to the charge made in the editorial
or other article in a newspaper being replied to and further that such reply will be neither libelous nor slanderous of the
publication nor anyone else, nor vulgar nor profane.' Id., at 86.

5 Appellee's Response to Appellant's Jurisdictional Statement and Motion to Affirm the Judgment Below or, in the Alternative,
to Dismiss the Appeal 4—7.

6 Both appellant and appellee claim that the uncertainty of the constitutional validity of s 104.38 restricts the present exercise of
First Amendment rights. Brief for Appellant 41; Brief for Appellee 79. Appellant finds urgency for the present consideration
of the constitutionality of the statute in the uncoming 1974 elections. Whichever way we were to decide on the merits, it would
be intolerable to leave unanswered, under these circumstances, an important question of freedom of the press under the First
Amendment; an uneasy and unsettled constitutional posture of s 104.38 could only further harm the operation of a free press.
Mills v. Alabama, 384 U.S. 214, 221—222, 86 S.Ct. 1434, 1438, 16 L.Ed.2d 484 (1966) (Douglas, J., concurring). See also
Organization for a Better Austin v. Keefe, 402 U.S. 415, 418 n., 91 S.Ct. 1575, 1577, 29 L.Ed.2d 1 (1971).

7 In its first court test the statute was declared unconstitutional. State v. News-Journal Corp., 36 Fla.Supp. 164 (Volusia County
Judge's Court, 1972). In neither of the two suits, the instant action and the News-Journal action, has the Florida Attorney
General defended the statute's constitutionality.

8 See generally Barron, Access to the Press—A New First Amendment Right, 80 Harv.L.Rev. 1641 (1967).

9 For a good overview of the position of access advocates see Lange, The Role of the Access Doctrine in the Regulation of the
Mass Media: A Critical Review and Assessment, 52 N.C.L.Rev. 1, 8—9 (1973) (hereinafter Lange).

10 ‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition to Government for a
redress of grievances.’

11 See Commission on Freedom of the Press, A Free and Responsible Press 14 (1947) (hereinafter sometimes Commission).
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12 Commission 15. Even in the last 20 years there has been a significant increase in the number of people likely to read newspapers.
Bagdikian, Fat Newspapers and Slim Coverage, Columbia Journalism Review, 15, 16 (Sept./Oct. 1973).

13 ‘Nearly half of U.S. daily newspapers, representing some three-fifths of daily and Sunday circulation, are owned by newspaper
groups and chains, including diversified business conglomerates. One-newspaper towns have become the rule, with effective
competition operating in only 4 percent of our large cities.’ Background Paper by Alfred Bolk in Twentieth Century Fund
Task Force Report for a National News Council, A Free and Responsive Press 18 (1973).

14 Report of the Task Force in Twentieth Century Fund Task Force Report for a National News Council, A Free and Responsive
Press 4 (1973).

15 ‘Local monopoly in printed news raises serious questions of diversity of information and opinion. What a local newspaper
does not print about local affairs does not see general print at all. And, having the power to take initiative in reporting and
enunciation of opinions, it has extraordinary power to set the atmosphere and determine the terms of local consideration of
public issues.’ B. Bagdikian, The Information Machines 127 (1971).

16 The newspapers have persuaded Congress to grant them immunity from the antitrust laws in the case of ‘failing’ newspapers
for joint operations. 84 Stat. 466, 15 U.S.C. s 1801 et seq.

17 ‘Freedom of the press is a right belonging, like all rights in a democracy, to all the people. As a practical matter, however, it can
be exercised only by those who have effective access to the press. Where financial, economic, and technological conditions limit
such access to a small minority, the exercise of that right by that minority takes on fiduciary or quasi-fiduciary characteristics.’
A. MacLeish in W. Hocking, Freedom of the Press 99 n. 4 (1947) (italics omitted).

18 ‘If the States fear that private citizens will not be able to respond adequately to publicity involving them, the solution lies in

the direction of ensuring their ability to respond, rather than in stifling public discussion of matters of public concern.[ * ]
‘[*] Some states have adopted retraction statutes or right-of-reply statutes . . ..
‘One writer, in arguing that the First Amendment itself should be read to guarantee a right of access to the media not limited
to a right to respond to defamatory falsehoods, has suggested several ways the law might encourage public discussion. Barron,
Access to the Press—A New First Amendment Right, 80 Harv.L.Rev. 1641, 1666—1678 (1967). It is important to recognize
that the private individual often desires press exposure either for himself, his ideas, or his causes. Constitutional adjudication
must take into account the individual's interest in access to the press as well as the individual's interest in preserving his
reputation, even though libel actions by their nature encourage a narrow view of the individual's interest since they focus only
on situations where the individual has been harmed by undesired press attention. A constitutional rule that deters the press
from covering the ideas or activities of the private individual thus conceives the individual's interest too narrowly.’

19 The National News Council, an independent and voluntary body concerned with press fairness, was created in 1973 to provide
a means for neutral examination of claims of press inaccuracy. The Council was created following the publication of the
Twentieth Century Fund Task Force Report for a National News Council, A Free and Responsive Press. The background
paper attached to the Report dealt in some detail with the British Press Council, seen by the author of the paper as having
the most interest to the United States of the European press councils.

20 Because we hold that s 104.38 violates the First Amendment's guarantee of a free press we have no occasion to consider
appellant's further argument that the statute is unconstitutionally vague.

21 Brief for Appellee 5.

22 ‘However, since the amount of space a newspaper can devote to ‘live news' is finite,[ * ] if a newspaper is forced to publish a
particular item, it must as a practical matter, omit something else.
‘39 The number of column inches available for news is predetermined by a number of financial and physical factors, including
circulation, the amount of advertising, and, increasingly, the availability of newsprint. . . .’ Note, 48 Tulane L.Rev. 433, 438
(1974) (one footnote omitted).
Another factor operating against the ‘solution’ of adding more pages to accommodate the access matter is that ‘increasingly
subscribers complain of bulky, unwieldy papers.’ Bagdikian, Fat Newspapers and Slim Coverage, Columbia Journalism
Review, 19 (Sept./Oct. 1973).

23 See the description of the likely effect of the Florida statute on publishers, in Lange 70—71.

24 ‘(L)iberty of the press is in peril as soon as the government tries to compel what is to go into a newspaper. A journal does not
merely print observed facts the way a cow is photographed through a plateglass window. As soon as the facts are set in their
context, you have interpretation and you have selection, and editorial selection opens the way to editorial suppression. Then
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how can the state force abstention from discrimination in the news without dictating selection?’ 2 Z. Chafee, Government
and Mass Communications 633 (1947).

1 Whitney v. California, 274 U.S. 357, 375, 47 S.Ct. 641, 648, 71 L.Ed. 1095 (1927) (Brandeis, J., concurring).

2 Letter to Col. Charles Yancey in 14 The Writings of Thomas Jefferson 384 (Lipscomb ed. 1904).
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