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EXECUTIVE SUMMARY 

Orlando, FL – October 18, 2017… The National Football League achieved an A for racial hiring practices 
and a C for gender hiring practices in the 2017 NFL Racial and Gender Report Card, released by The 
Institute for Diversity and Ethics in Sport (TIDES) at the University of Central Florida (UCF). This gave the 
NFL a combined B grade.  
 
The NFL’s score for race was a 90.7 percent, 0.4 percentage points lower than last year’s score of 91.1 in 
2016. The score for gender was 74 percent, a decrease from 76 percent in 2016. The overall grade for the 
NFL slightly decreased from 83.6 percent in 2016 to 82.5 percent in 2017, resulting in a B. The decreases 
were largely a result of a new grading scale that better represented America’s changing demographics.  
 
Richard Lapchick, Director of TIDES and the primary author of the study, said, “The NFL had significant 
gains for people of color as head coaches and general managers, the two positions most closely watched 
in the report card. 
 
The decline in the overall gender grade this year is largely due to the change in the standards for grading. 
The number of women in significant decision-making positions in the League Office continued to grow. 
However, at the team level they are still poorly represented at the senior positions.  The good news on 
the teams is that women hit an all-time high in professional positions” 
 
Using data from the 2017 season, which was provided by the NFL League Office, the Institute conducted 
an analysis of the racial and gender breakdown of general managers, coaches, top team management, 
senior administration, professional administration, and head trainers.  This year, the NFL Player 
Personnel Department has taken a different approach to collecting the player demographic information.  
They have created a "Player Information Form,” which went to every player, for them to self-identify 
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United States District Court, S.D. New York.

J. Edwards JOHNSON V, a/k/
a Yacub Abdul–Matin, Plaintiff,

v.
NATIONAL FOOTBALL

LEAGUE, et al., Defendants.

No. 99 CIV. 8582(DC).
|

Oct. 18, 1999.

Attorneys and Law Firms

J. Edwards Johnson V, a/k/a Yacub Abdul–Matin,
Clinton, MD, for Plaintiff Pro Se.

Akin, Gump, Strauss, Hauer & Feld, LLP, By Daniel L.
Nash, Esq., Elizabeth A. Matthews, Esq., Washington,
D.C., Adolpho A. Birch, III, Esq., National Football
League, New York, for Defendants National Football
League, Paul Tagliabue, Atlanta Falcons, Taylor Smith,
NFL Europe League, and President of NFL Europe
League.

MEMORANDUM DECISION

CHIN, D.J.

*1  In this pro se employment discrimination case,
plaintiff J. Edwards Johnson V, a/k/a Yacub Abdul–
Matin, contends that he was discriminated against
because of his race and religion by the National Football
League (the “NFL”) and the other defendants in this case.
In particular, Johnson—who played offensive tackle at
the University of Miami for five years—contends that
defendants violated his rights under Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq.,
and the Civil Rights Act of 1866, as amended, 42 U.S.C. §
1981, by refusing to “employ” him as a football player in
the NFL purportedly because of his race and religion and
certain statements he had made concerning the subjects of
race and religion.

Defendants NFL, Paul Tagliabue (Commissioner of the
NFL), the Atlanta Falcons, Taylor Smith (President of
the Atlanta Falcons), the NFL Europe League, and
the President of the NFL Europe League (the “NFL
Defendants”) move, pursuant to Fed.R.Civ.P. 12(b)(6)
and 56, to dismiss the complaint for failure to state a
claim upon which relief may be granted or, alternatively,

for summary judgment dismissing the complaint. 1  Also
named as defendants in this action are the Exclusive
Sports Network, ESPN/ESPN 2, and the President of
ESPN/ESPN 2 (the “ESPN Defendants”). The ESPN
Defendants have not appeared in the action.

The NFL Defendants contend that the complaint should
be dismissed because (1) plaintiff failed to file suit
within ninety days after receipt of a right-to-sue letter
from the Equal Employment Opportunity Commission
(the “EEOC”) and (2) the complaint fails to allege
a viable claim of discrimination against the NFL
Defendants under Title VII or § 1981. Alternatively, the
NFL Defendants seek dismissal of the claims against
the individual NFL Defendants on the grounds that
individual liability is not available under Title VII and
plaintiff has failed to allege the personal involvement
required for individual liability under § 1981. Finally, the
NFL defendants contend, in the alternative, that they are
entitled to summary judgment.

For the reasons that follow, the motion to dismiss is
granted in part and denied in part. The alternative motion
for summary judgment is denied. In addition, the claims
against the ESPN Defendants are dismissed sua sponte.

SUMMARY OF THE CASE

The facts alleged in the complaint are assumed to be true
for purposes of this motion.

Johnson, who is African–American, played football for
the University of Miami in Miami, Florida for five years.
He started as an offensive tackle and also played defensive
lineman. He had some difficulties, including suffering a
broken arm and being suspended for missing classes, but
he also had some success.
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While at the University of Miami, Johnson converted
to Islam as a religion and became a Muslim. A public
controversy arose because of his involvement in the
Islamic religion, and Johnson wrote two articles about
race and religion that were published in the university
newspaper. These articles, according to Johnson, were not
well received by his coaches.

*2  Before the start of the 1997–1998 college football
season, Johnson was listed among potential draft
selections for offensive linemen for the NFL. Johnson
was interested in being drafted and he made that interest
known to all the NFL teams. The Miami Dolphins invited
Johnson for a “try-out” about a week before the draft,
which was to be held on April 18 and 19, 1998. Other teams
expressed some interest in Johnson as well.

On April 19, 1998, on a telecast of ESPN 2, a “ticker,” or
“scroll,” at the bottom of the screen reported that Johnson
had been drafted by the Atlanta Falcons in the fourth
round. The ticker continued to report this information
for half an hour. It was then reported, however, that
the Atlanta Falcons had not drafted Johnson, but that
they had selected a different player. The NFL Defendants
contend that the ESPN 2 ticker was simply wrong and that
the error was inadvertent. Johnson contends that he was
in fact drafted and that the Atlanta Falcons then changed
their minds.

Johnson was not signed by the Atlanta Falcons or any
other NFL team. Johnson contends that immediately after
the draft, his agent was contacted by the New York
Giants, who initially expressed some interest in him but
then changed their minds. At one point the Washington
Redskins tentatively agreed to interview Johnson, but
then “back[ed] out,” because of “what had happened in
Miami.” (Cmplt. at p. 3).

Johnson eventually filed a charge of discrimination with
the EEOC. The EEOC did not address the charge on the
merits, but issued Johnson a right-to-sue letter on March
26, 1999.

Johnson commenced this action by submitting his pro se
complaint to the Court's Pro Se Office on June 23, 1999.
The complaint was formally docketed by the Clerk of the
Court on August 3, 1999.

This motion followed.

DISCUSSION

A. The Timeliness of the Action
The NFL Defendants argue that the complaint must be
dismissed because plaintiff failed to file his action within
ninety days after receipt of a right-to-sue letter from the
EEOC. See 42 U.S.C. § 2000e–5(f)(1). The argument is
rejected, as a factual matter.

It is true, as the NFL Defendants point out, that Johnson's
complaint was not docketed until August 3, 1999, more
than ninety days after Johnson received the March
26, 1999 right-to-sue letter. But the NFL Defendants
overlook the fact that Johnson's complaint was received
by the Court's Pro Se Office on June 23, 1999—within the
ninety day period. Indeed, Johnson's original complaint
is stamped “received” in the Pro Se Office on June
23, 1999. Hence, Johnson submitted the complaint to
the Court within ninety days after receiving his right-
to-sue letter. The complaint must be deemed “filed”
for these purposes on June 23, 1999 and the action is
timely. See Toliver v. County of Sullivan, 841 F.2d 41, 42
(2d Cir.1988) (per curiam ) (pro se Title VII complaint
is deemed filed when delivered to Pro Se Office, even
though it is not formally filed until later, at least where

in forma pauperis relief is granted) 2 ; Shabazz–Allah v.
Guard Management Serv., No. 97 Civ. 8194(LBS), 1999
WL 123641, at *1 n. 1 (S.D.N.Y. March 8, 1999) (pro
se employment discrimination action is deemed filed, for
purposes of ninety day rule, when received by Pro Se
Office). Accordingly, this prong of the NFL Defendants'
motion to dismiss is denied.

B. The Sufficiency of the Claims
*3  The NFL Defendants contend that Johnson's

complaint fails to state a claim upon which relief may
be granted because it “does not allege any circumstances
giving rise to an inference of discrimination by the
NFL Defendants.” (Def. Mem. at 7). Specifically, the
NFL Defendants argue that the complaint complains
of discriminatory treatment by the coaching staff at
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the University of Miami without alleging that the NFL
Defendants were involved in, or responsible for, those
actions.

The NFL Defendants read the pro se complaint too
narrowly. Liberally construed, as it must be at this
juncture, the pro se complaint sufficiently alleges a claim
of discrimination against at least some of the NFL
Defendants. Johnson alleges not just that the University
of Miami coaching staff reacted negatively to issues of
religion, but that “what happened in Miami” resulted in
his being “[b]lackballed” in the NFL. (Cmplt. at pp. 2–
4). He cites two examples of teams that were interested
in signing him but then changed their minds because of
“what happened in Miami.” The complaint specifically
charges that Johnson was denied an “equal opportunity”
for employment in the NFL and its affiliate, NFL Europe,
“based on his race, religion, and [expression of] rights as
they relate to both race and religion.” (Id. at p. 6). The
complaint contends that Johnson was “ ‘profiled’ as a
troublemaker because of his position at the University
of Miami ... for Racial Pride and Color.” (Id.). The
complaint further alleges that the “profiling” resulted in
his being denied “work-outs” and “tryouts,” that the
“profiling” resulted in his name being withdrawn by the
Atlanta Falcons after they drafted him, and that the
“profiling” and “blackballing” caused other teams also to
withdraw their interest in him. (Id. at pp. 6–7).

It is true that the complaint raises certain issues that
may not be covered by Title VII or § 1981, but
the complaint does allege that Johnson was denied
employment opportunities because of a combination of
race and religion. Accordingly, this aspect of the motion
is denied.

C. The Individual Defendants
The claims against Tagliabue, Smith, and the unidentified
President of the NFL Europe must be dismissed. First,
individual officers or supervisors are not “employers”
for purposes of Title VII and therefore may not be held
individually liable under Title VII. See Tomka v. Seiler
Corp., 66 F.3d 1295, 1313 (2d Cir.1995). Second, with
respect to the claims under § 1981, the complaint contains

no allegation of any individual involvement by any of
the individual defendants. Hence, the NFL Defendants'
motion to dismiss is granted to the extent the claims
against the individual defendants are dismissed.

D. The Alternative Request for Summary Judgment
The NFL Defendants also move, in the alternative, for
summary judgment. At this early stage of the litigation,
however, Johnson has not had the opportunity to
conduct discovery. Accordingly, the motion for summary
judgment is denied, without prejudice to renewal after the
parties have had an opportunity to conduct discovery.

E. The ESPN Defendants
*4  The ESPN Defendants have not appeared in this

action, but clearly there is no basis for holding them liable
under Title VII or § 1981. Johnson did not apply to ESPN
for employment, nor was Johnson in, or seeking to be in,
any type of contractual relationship with any of the ESPN
Defendants. Accordingly, the claims against the ESPN
Defendants are dismissed sua sponte.

CONCLUSION

The NFL Defendants' motion to dismiss is granted
only as to the claims against the individual defendants
and it is otherwise denied. The NFL Defendants'
alternative motion for summary judgment is denied,
without prejudice to renewal after the completion of
discovery. The claims against the ESPN Defendants are
dismissed sua sponte.

The parties (or their counsel) shall appear for a status
conference on Friday, November 5, 1999, at 11 a.m. in
Courtroom 11A at the United States Courthouse at 500
Pearl Street.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 1999 WL 892938
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Footnotes
1 The NFL defendants moved to dismiss and/or for summary judgment without requesting a pre-motion conference as

required by my individual rules.

2 Although this case was not filed in forma pauperis, as Johnson paid the filing fee, his complaint was nonetheless submitted
to the Court on a timely basis. There is no reason why it should not be deemed filed as of that date.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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PREAMBLE 
 
 This Agreement, which is the product of bona fide, arm’s length collective bar-
gaining, is made and entered into as of the 4th day of August, 2011 in accordance with 
the provisions of the National Labor Relations Act, as amended, by and between the 
National Football League Management Council (“Management Council” or “NFLMC”), 
which is recognized as the sole and exclusive bargaining representative of present and 
future employer member Clubs of the National Football League (“NFL” or “League”), 
and the National Football League Players Association (“NFLPA”), which is recognized 
as the sole and exclusive bargaining representative of present and future employee play-
ers in the NFL in a bargaining unit described as follows: 
 
 1. All professional football players employed by a member club of the Na-
tional Football League; 
 
 2. All professional football players who have been previously employed by a 
member club of the National Football League who are seeking employment with an 
NFL Club; 
 
 3. All rookie players once they are selected in the current year’s NFL Col-
lege Draft; and 
 
 4. All undrafted rookie players once they commence negotiation with an 
NFL Club concerning employment as a player. 



  

1 

ARTICLE 1 
DEFINITIONS 

 
 As used in this Agreement, the following terms shall have the following mean-

ings unless expressly stated otherwise: 
 
 “Accrued Season” means any playing season for which a player received credit 
with respect to his qualifications for Unrestricted Free Agency or Restricted Free Agen-
cy. 
 “Agreement” means this Collective Bargaining Agreement. 
 “All Revenues” or “AR” means all of the League and Team revenues that are 
included within the definition of All Revenues, as set forth in Article 12. 
 “Benefits” or “Player Benefit Costs” means the aggregate for a League Year of 
all sums paid (or to be paid on a proper accrual basis for a League Year) by the NFL and 
all NFL Teams for, to, or on behalf of present or former NFL players as specified in 
Article 12. 
 “Club” or “Team” or “Member,” used interchangeably herein, means any entity 
that is a member of the NFL or operates a franchise in the NFL at any time during the 
term of this Agreement. 
 “Club Affiliate” or “Team Affiliate” means any entity or person owned by (whol-
ly or partly), controlled by, affiliated with, or related to a Club or any owner of a Club. 
 “Commissioner” means the Commissioner of the NFL. 
 “Compensatory Draft Selection” means an additional Draft choice awarded to a 
Club in any Draft as described in Article 9 and Article 10. 
 “Discount rate” means a discount rate calculated using interest on an annual 
compounded basis using the one-year Treasury yields at constant maturities rate as pub-
lished in The Wall Street Journal on February 1 (or the next date published) of the 
League Year in which the amount to be discounted accrues, is awarded, or occurs, as the 
case may be. If this rate is not published in The Wall Street Journal for any reason, then 
the website of the Federal Reserve (http://www.federalreserve.gov) shall be used to 
obtain the interest rate. 
 “Draft” or “College Draft” means the NFL’s annual draft of Rookie football 
players as described in Article 6. “Supplemental Draft” means the supplemental draft in 
a given League Year, if held by the League. 
 “Draft Choice Compensation” means the right of any Club, as described in 
Article 9 and Article 10, to receive draft pick(s) from any other Club. 
 “Drafted Rookie” means a person who is selected in the current League Year’s 
Draft or whose Draft rights are held, or continue to be held, consistent with this Agree-
ment, by an NFL Club that selected the Rookie in a prior Draft. 
 “Exclusive Rights Player” means a player with less than three Accrued Seasons 
whose contract has expired but who has received the Required Tender described in 
Article 8. 
 “Final League Year” means the League Year which is scheduled prior to its 
commencement to be the final League Year of this Agreement. As of the date hereof, 
the Final League Year is the 2020 League Year. 
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 “Free Agent” means a player who is not under contract and is free to negotiate 
and sign a Player Contract with any NFL Club, without Draft Choice Compensation or 
any Right of First Refusal. 
 “Guaranteed League-Wide Cash Spending” means the amount of cash spending 
guaranteed as a percentage of the Salary Cap as set forth in Article 12. 
 “Interest” means interest calculated at an annual compounded basis using the 
one-year Treasury yields at constant maturities rate as published in The Wall Street Jour-
nal on February 1 (or the next date published) of the League Year in which the amount 
to receive interest accrues, is awarded, or occurs as the case may be. If this rate is not 
published in The Wall Street Journal for any reason, then the website of the Federal 
Reserve (http://www.federalreserve.gov) shall be used to obtain the interest rate. 
 “League-Wide Cash Spending” means the aggregate amount of cash spent or 
committed to be spent by NFL Clubs on players in a League Year, calculated as set forth 
in Article 12. 
 “League Year” means the period from March [__] of one year through and in-
cluding March [__] of the following year, or such other one year period to which the 
NFL and the NFLPA may agree. 
 “Minimum Salary” means the minimum annual Paragraph 5 Salary that can be 
contracted to be paid to an NFL player not on any Active list, and not on the Inactive 
list, pursuant to this Agreement. 
 “Minimum Active/Inactive List Salary” means the minimum annual Paragraph 5 
Salary that can be contracted to be paid to an NFL player on any Active list, or on the 
Inactive list, pursuant to this Agreement. 
 “Negotiate” means, with respect to a player or his representatives on the one 
hand, and an NFL Club or its representatives on the other hand, to engage in any written 
or oral communication relating to efforts to reach agreement on employment and/or 
terms of employment between such player and such Club. 
 “New Club” means any Club except the Prior Club (as defined below). 
 “NFL” means the National Football League, including the NFL Management 
Council. 
 “NFL Player Contract” or “Player Contract” means a written agreement using 
the form attached as Appendix A with any addendum as permissible under Article 4 
between a person and an NFL Club pursuant to which such person is employed by such 
Club as a professional football player. 
 “NFL Rules” means the Constitution and Bylaws, rules and regulations of the 
NFL and/or the Management Council. 
 “Paragraph 5 Salary” means the compensation set forth in Paragraph 5 of the 
NFL Player Contract, or in any amendments thereto. 
 “Player Affiliate” means any entity or person owned by (wholly or partly), con-
trolled by, affiliated with, or related to a player. 
 “Player Cost Amount” means the amount calculated pursuant to the rules set 
forth in Article 12. 
 “Practice Squad” means the Practice Squad as described in Article 33. “Practice 
Squad player” means a player on the Practice Squad. 
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 “Practice Squad Player Contract” or “Practice Squad Contract” means a written 
agreement between a person and an NFL Club pursuant to which such person is em-
ployed by such Club as a Practice Squad player. For purposes of this Agreement, all 
references to Paragraph 4, 5, 9 or 10 of the NFL Player Contract shall be deemed, where 
applicable to a Practice Squad Player Contract, to be references to Paragraph 3, 4, 7 or 8, 
respectively, of the Practice Squad Player Contract. 
 “Preexisting Contract” means an NFL Player Contract (including any renegotia-
tion or extension) executed before March 12, 2011. 
 “Prior Agreement” means the Collective Bargaining Agreement in effect during 
the 2006–10 League Years, as amended. 
 “Prior Club” means the Club that contracted with or otherwise held the NFL 
playing rights for the player for the previous League Year. 
 “Projected AR” means the amount of AR projected in accordance with the rules 
set forth in Article 12. 
 “Projected Benefits” means the amount of Benefits projected in accordance with 
the rules set forth in Article 12. 
 “Qualifying Offer” means the Required Tender for a Restricted Free Agent, as 
set forth in Article 9. 
 “Renegotiate” or “renegotiation” means any change in Salary or the terms under 
which such Salary is earned or paid, or any change regarding the Club’s right to trade the 
player, during the term of a Player Contract.  
 “Required Tender” or “Tender” means a Player Contract tender that a Club is 
required to make to a player pursuant to this Agreement, either as a matter of right with 
respect to the player, or to receive Rights of First Refusal, Draft Choice Compensation 
and/or other rights with respect to the player, as specified in this Agreement. 
 “Restricted Free Agent” means a Veteran who has three Accrued Seasons and 
who completes performance of his Player Contract, but who is still subject to a Right of 
First Refusal and/or Draft Choice Compensation in favor of his Prior Club. 
 “Right of First Refusal” means the right of an NFL Club, as described in Article 
9 and Article 10, to retain the services of certain Veteran players by matching offers 
made to those players. 
 “Rookie” means a person who has never before signed a Player Contract with an 
NFL Club. The first Player Contract signed by such person is a “Rookie Contract.” 
 “Room” means the extent to which a Team’s then-current Team Salary is less 
than the Salary Cap (as described in Article 13), and/or the extent to which a Team’s 
Rookie Salary is less than the Year-One Rookie Allocation (as described in Article 7). 
 “Salary” means any compensation of money, property, investments, loans, or 
anything else of value that a Club pays to, or is obligated to pay to, a player or Player 
Affiliate, or is paid to a third party at the request of and for the benefit of a player or 
Player Affiliate, during a League Year, as calculated in accordance with the rules set forth 
in Article 13. 
 “Salary Cap” means the absolute maximum amount of Salary that each Club may 
pay or be obligated to pay or provide to players or Player Affiliates, or may pay or be 
obligated to pay to third parties at the request of and for the benefit of Players or Player 
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Affiliates, at any time during a particular League Year, in accordance with the rules set 
forth in Article 13.  
 “Settlement Agreement” means the agreement dated July 25, 2011 resolving, 
subject to the fulfillment of certain conditions, the lawsuit styled Brady v. NFL. 
 “System Arbitrator” means the arbitrator authorized by this Agreement to hear 
and resolve specified disputes as provided in this Agreement. 
 “Team Salary” means the Team’s aggregate Salary for Salary Cap purposes, as 
calculated in accordance with the rules set forth in Article 13. 
 “Undrafted Rookie” means a Rookie who was eligible for but not selected in a 
College Draft for which he was eligible (as further defined in Article 6, Section 11). 
 “Unrestricted Free Agent” means a Veteran with four or more Accrued Seasons, 
who has completed performance of his Player Contract, and who is no longer subject to 
any exclusive negotiating rights, Right of First Refusal, or Draft Choice Compensation in 
favor of his Prior Club. 
 “Veteran” means a player who has signed at least one Player Contract with an 
NFL Club. 
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ARTICLE 2 
GOVERNING AGREEMENT 

 
Section 1. Conflicts: The provisions of this Agreement supersede any conflicting provi-
sions in the Settlement Agreement, NFL Player Contract, the NFL Constitution and 
Bylaws, the NFL Rules, or any other document affecting terms and conditions of em-
ployment of NFL players, and all players, Clubs, the NFLPA, the NFL, and the 
Management Council will be bound hereby. For the avoidance of doubt, the NFL shall 
be considered a signatory to this Agreement. 
 
Section 2. Implementation: The parties will use their best efforts to faithfully carry out 
the terms and conditions of this Agreement and to see that the terms and conditions of 
this Agreement are carried out in full by players and Clubs. The NFL and NFLPA will 
use their best efforts to see that the terms and conditions of all NFL Player Contracts are 
carried out in full by players. 
  
Section 3. Management Rights: The NFL Clubs maintain and reserve the right to 
manage and direct their operations in any manner whatsoever, except as specifically 
limited by the provisions of this Agreement. 
 
Section 4. Scope of Agreement: 
 (a) This Agreement represents the complete understanding of the parties on 
all subjects covered herein, and there will be no change in the terms and conditions of 
this Agreement without mutual consent. Except as otherwise provided in Article 47, 
Section 6, on Union Security, the NFLPA and the NFL waive all rights to bargain with 
one another concerning any subject covered or not covered in this Agreement for the 
duration of this Agreement, including the provisions of the NFL Constitution and By-
laws; provided, however, that if any proposed change in the NFL Constitution and 
Bylaws could significantly affect the terms and conditions of employment of NFL play-
ers, then the NFL will give the NFLPA notice of and negotiate the proposed change in 
good faith. 
 (b) The question of whether the parties engaged in good faith negotiations, 
or whether any proposed change in the NFL Constitution and Bylaws would violate or 
render meaningless any provision of this Agreement, may be the subject of a Non-Injury 
Grievance under Article 43, which shall be the exclusive method for resolving disputes 
arising out of this Section 4. If the arbitrator finds that either party did not engage in 
good faith negotiations, or that the proposed change would violate or render meaning-
less any provision of this Agreement, he may enter an appropriate order, including to 
cease and desist from implementing or continuing the practice or proposal in question; 
provided, however, that the arbitrator may not compel either party to this Agreement to 
agree to anything or require the making of a concession by either party in negotiations. 
  
Section 5. Rounding: For the purposes of any amounts to be calculated or used pur-
suant to this Agreement with respect to Required Tenders, Qualifying Offers, Minimum 
Salaries, Minimum Active/Inactive List Salaries, Team Salary, AR, Benefits, Player Costs, 
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Projected AR, Projected Benefits, Salary, Cash Spending, or Minimum Team Salary, such 
amounts shall be rounded to the nearest $1,000. 
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ARTICLE 3 
NO STRIKE/LOCKOUT/SUIT 

 
Section 1. No Strike/Lockout: Except as otherwise provided in Article 47 (Union 
Security), Section 6, neither the NFLPA nor any of its members will engage in any strike, 
work stoppage, or other concerted action interfering with the operations of the NFL or 
any Club for the duration of this Agreement, and no Clubs, either individually or in 
concert with other Clubs, will engage in any lockout for the duration of this Agreement. 
Any claim that a party has violated this Section 1 will not be subject to the grievance 
procedure or the arbitration provisions of this Agreement and the party will have the 
right to submit such claim directly to the courts. 
  
Section 2. No Suit: The NFLPA agrees that neither it nor any of its members, nor 
agents acting on its behalf, nor any member of its bargaining unit, will sue, or support 
financially or administratively, or voluntarily provide testimony or affidavit in, any suit 
against the NFL or any Club with respect to any claim relating to any conduct permitted 
by this Agreement, or any term of this Agreement, including, without limitation, the 
Articles concerning the College Draft, the Compensatory Draft, the Option Clause, the 
Rookie Compensation System, Veterans With Less Than Three Accrued Seasons, Veter-
an Free Agency, Franchise and Transition Players, Guaranteed League-wide Cash 
Spending, the Salary Cap, Minimum Team Cash Spending, and the Waiver System, and 
provisions applicable to the trading of players; provided, however, that nothing con-
tained in this Section 2 will prevent the NFLPA or any player from asserting that any 
Club, acting individually or in concert with other Clubs, or the NFL, has: (1) breached 
the terms of this Agreement, the NFL Player Contract, or the NFL Constitution and 
Bylaws, and from processing such asserted breach as a non-injury grievance under Ar-
ticle 43 or asserting any claim before the System Arbitrator or the Impartial Arbitrator as 
provided in this Agreement; or (2) breached the terms of the Brady Settlement Agree-
ment and from asserting such a claim before the System Arbitrator, Impartial Arbitrator, 
or the Appeals Panel, as provided for in the Brady Settlement Agreement. In addition, 
neither the NFLPA nor any of its members, agents acting on its behalf, nor any mem-
bers of its bargaining unit will sue, or support financially or administratively any suit 
against, the NFL or any Club relating to the provisions of the Constitution and Bylaws 
of the NFL, which are appended to the side letter dated August 4, 2011, as they were 
operative and administered at the beginning date of the 2011 League Year; provided, 
however, that nothing herein shall prevent the NFLPA, its members, agents or bargain-
ing unit members from asserting any rights they may have under the federal labor laws or 
under this Agreement or the Brady Settlement Agreement. 
 
Section 3. Releases and Covenants Not to Sue:  
 (a) The NFLPA on behalf of itself, its members, and their respective heirs, 
executors, administrators, representatives, agents, successors and assigns, releases and 
covenants not to sue, or to support financially or administratively, or voluntarily provide 
testimony of any kind, including by declaration or affidavit in, any suit or proceeding 
(including any Special Master proceeding brought pursuant to the White SSA and/or the 
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Prior Agreement) against the NFL or any NFL Club or any NFL Affiliate with respect to 
any antitrust or other claim asserted in White v. NFL or Brady v. NFL, including, without 
limitation, any claim relating to the 2011 lockout, any restrictions on free agency, any 
franchise player designations, any transition player designations, the Draft, the Entering 
Player Pool, the Rookie Compensation Pool, Total Revenues (“TR”) or television rights 
fees with respect to any League Year prior to 2011, collusion with respect to any League 
Year prior to 2011, or any claim that could have been asserted in White or Brady related 
to any other term or condition of employment with respect to conduct occurring prior 
to the execution of this Agreement.  For purposes of clarity, this release does not cover 
any claim of any retired player. 
 (b) The NFL, on behalf of itself, the NFL, and the NFL Clubs and their 
respective heirs, executors, administrators, representatives, agents, successors and as-
signs, releases and covenants not to sue, or to support financially or administratively, or 
voluntarily provide testimony of any kind, including by declaration or affidavit in, any 
suit (including any Special Master proceeding brought pursuant to the White SSA and/or 
the Prior Agreement) against the NFLPA or any of its members, or agents acting on its 
behalf, or any member of its bargaining unit, with respect to conduct occurring prior to 
the execution of this Agreement. 
 (c) Other than as provided in the Settlement Agreement, the releases and 
covenants not to sue in Subsections (b) and (c) above shall not apply to any Injury or 
Non-Injury Grievance asserted under the Prior Agreement, or to any proceeding to 
confirm an Injury or Non-Injury Grievance award under the Prior Agreement. 
 (d) The parties shall take prompt and immediate steps to dismiss the litiga-
tion, grievances, and arbitration referenced in Paragraph 4 of the Settlement Agreement 
and the NLRB proceeding referenced in the side letter to the Settlement Agreement 
dated July 26, 2011. 
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ARTICLE 4 
NFL PLAYER CONTRACT 

 
Section 1. Form: The NFL Player Contract form attached hereto as Appendix A will be 
used for all player signings. This form cannot be amended without the approval of the 
NFL and the NFLPA. 
  
Section 2. Term: The NFL Player Contract shall expire on the last day of the last 
League Year subject to such Contract. 
  
Section 3. Changes:  
 (a) Notwithstanding Section 1 above, changes may be agreed to between a 
Club and a player in a player’s contract consistent with the provisions of this Agreement. 
 (b) The NFL Player Contract shall provide that the player waives and releas-
es: (i) any claims relating to the 2011 lockout; (ii) any antitrust claims relating to the 
Draft, restrictions on free agency, franchise player designations, transition player designa-
tions, the Entering Player Pool, or any other term or condition of employment relating 
to conduct engaged in prior to the date of this Agreement; and (iii) any claims relating to 
conduct engaged in pursuant to any collective bargaining agreement during the express 
term of such agreement.  
  
Section 4. Conformity:  
 (a) All Player Contracts signed prior to the execution of this Agreement and 
in effect during the term of this Agreement shall be deemed amended in such a manner 
to require the parties to comply with the mandatory terms of this Agreement.  
 (b) Any reference in a Preexisting Contract or a Contract executed between 
July 25, 2011 and the effective date of this Agreement to a player being on the Club’s 45-
man roster shall be deemed amended to refer to the Club’s 46-man roster. 
 (c) Any reference in a Preexisting Contract or a Contract executed between 
July 25, 2011 and the effective date of this Agreement to a player participating in a cer-
tain number of days of a Club’s offseason workout program shall be deemed amended to 
refer to an equivalent number taking into account the maximum number of workouts in 
such a program under this Agreement as compared to the maximum number under the 
Prior Agreement (e.g., if a Preexisting Contract referred to a player participating in at 
least 40 workouts in an offseason program, it will be deemed amended to require partici-
pation in 26 workouts (40 out of a maximum of 56 workouts under the Prior Agreement 
is equivalent to 26 out of a maximum of 36 workouts in this Agreement).  
 (d) The parties reserve their rights with respect to the validity of forfeiture 
provisions in Preexisting Contracts.  
 (e) Any Player Contract signed after July 25, 2011 that uses the form from 
Appendix C of the Prior Agreement shall be deemed amended to use the form from 
Appendix A of this Agreement. 
 (f) The provisions of Paragraph 4 of the NFL Player Contract (as set forth 
in Appendix A of this Agreement) shall be deemed to be a part of any Player Contract in 
effect during the term of this Agreement. 
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 (g) Any reference in a Player Contract signed after July 25, 2011 to “the 
Agreement” or to the Settlement Agreement shall be deemed amended to refer to the 
applicable provision of this Agreement. 
 
Section 5. Notices, Prohibitions, etc.:  
 (a) Any agreement between any player and any Club concerning terms and 
conditions of employment shall be set forth in writing in a Player Contract as soon as 
practicable. Each Club shall provide to the NFL a copy of each such Player Contract 
within two days of the execution of such contract by the player and the Club. The NFL 
shall provide to the NFLPA a copy of each executed Player Contract it receives from a 
Club within two business days of its receipt of such Player Contract. It is anticipated that 
each Club will send a copy of each such Player Contract to the NFL by overnight mail 
the day it is so executed, and the NFL will send a copy of such copy to the NFLPA by 
overnight mail the day it is so received. The NFL shall provide to the NFLPA any salary 
information received from a Club which is relevant to whether such Player Contract 
complies with Article 7 and/or Article 13, within two business days following the NFL’s 
receipt of such information. Promptly upon but no later than two business days after the 
signing of any Veteran with less than three Accrued Seasons to a Player Contract, the 
signing Club shall notify the NFL, which shall notify the NFLPA of such signing. 
 (b) Any agreement between any player or Player Affiliate and any Club or 
Club Affiliate providing for the player to be compensated by the Club or Club Affiliate 
for nonfootball-related services shall be set forth in writing as a separate addendum to 
the player’s Player Contract, which addendum shall state the amount of or otherwise 
describe such consideration. If such an agreement is executed subsequent to the execu-
tion of the player’s NFL Player Contract, it must be submitted to the NFL as an 
addendum to that Player Contract within two days of the execution or making of the 
agreement. The NFL shall provide a copy of such addendum to the NFLPA within two 
business days of receipt. 
 (c) No Club shall pay or be obligated to pay any money or anything else of 
value to any player or Player Affiliate (not including retired players) other than pursuant 
to the terms of a signed NFL Player Contract (or any addendum thereto for nonfootball- 
related services as described in Subsection 5(b) above). Nothing contained in the imme-
diately preceding sentence shall interfere with a Club’s obligation to pay a player deferred 
compensation earned under a prior Player Contract. 
 (d) In addition to any rights a Club may presently have under the NFL Player 
Contract, any Player Contract may be terminated if, in the Club’s opinion, the player 
being terminated is anticipated to make less of a contribution to the Club’s ability to 
compete on the playing field than another player or players whom the Club intends to 
sign or attempt to sign, or another player or players who is or are already on the roster of 
such Club, and for whom the Club needs Room. This Subsection shall not affect any 
Club or Club Affiliate’s obligation to pay a player any guaranteed consideration. 
 (e) No Player Contract may contain any individually-negotiated term trans-
ferring any player intellectual property rights to any Club or Club Affiliate or any Club 
sponsor. 
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 (f) No Club or player may agree upon any Player Contract provision con-
cerning the termination of the contract that is inconsistent with the terms of this 
Agreement (including but not limited to the NFL Player Contract, Appendix A hereto), 
or the provisions of the NFL Constitution and Bylaws as set forth in the attachment to 
the letter dated August 4, 2011. 
   
Section 6. Commissioner Disapproval:  
 (a) If the Commissioner disapproves a Player Contract for any reason, he 
must inform the NFLPA in writing of the reasons therefore by noon on the date follow-
ing such disapproval. 
 (b) In the event the Commissioner disapproves any Player Contract as being 
in violation of this Article, Article 7, Article 13, or any other provision of the this 
Agreement, the filing of an appeal of such disapproval pursuant to Article 14, Section 5 
or Article 15, Section 1 of this Agreement, shall automatically stay the Commissioner’s 
disapproval, and the player shall continue to be free to practice and play for the Club, 
until the System Arbitrator issues his or her ruling. Provided, however, that in the event 
such appeal is filed within one week of or after the first scheduled regular season game 
of the Club: (i) the appeal shall be conducted in an expedited manner and shall be con-
cluded within five days of the filing date of such appeal; and (ii) the System Arbitrator 
shall issue his or her ruling by the end of such five day period. Provided, further, that, in 
the event the appeal is filed after the Club’s first preseason game, but before the date one 
week before the Club’s first scheduled regular season game: (i) the appeal shall be con-
ducted in an expedited manner and shall be concluded within ten days of the filing date 
of such appeal; and (ii) the System Arbitrator shall issue his or her ruling by the end of 
such ten day period. If there is no ruling by the end of the periods prescribed in the 
preceding two sentences, or, for earlier filed appeals, by the day following the Club’s 
third preseason game, the automatic stay shall be dissolved. If the Commissioner disap-
proves a Player Contract for any of the reasons stated above on a second occasion for 
the same player during a given League Year, and determines that such player should not 
be able to play, there shall be no stay of such disapproval pursuant to this Agreement, 
unless it is determined that the Commissioner’s second disapproval is arbitrary or capri-
cious. 
  
Section 7. NFLPA Group Licensing Program: The NFL Player Contract shall in-
clude, solely for the administrative convenience and benefit of the player and the 
NFLPA, the provision set forth in Paragraph 4(b) of the NFL Player Contract (Appen-
dix A hereto), regarding the NFLPA Group Licensing Program. Neither the League nor 
any Club is a party to, or a beneficiary of, the terms of that provision. No Club may 
enter into any agreement with a Player or a Player Affiliate that is inconsistent with any 
rights granted to the NFLPA pursuant to Paragraph 4(b) of the NFL Player Contract; 
provided that this sentence is not intended and shall not be construed to override or 
restrict the rights granted to the Club and the League pursuant to Paragraph 4(a) of the 
NFL Player Contract.  
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Section 8. Good Faith Negotiation:  
 (a) In addition to complying with specific provisions in this Agreement, any 
Club, any player, and any player agent or contract advisor engaged in negotiations for a 
Player Contract (including any Club extending, and any player receiving, a Required 
Tender) is under an obligation to negotiate in good faith. 
 (b) A Club extending a Required Tender must, for so long as that Tender is 
extended, have a good faith intention to employ the player receiving the Tender at the 
Tender compensation level during the upcoming season. It shall be deemed to be a 
violation of this provision if, while the tender is outstanding, a Club insists that such a 
player agree to a Player Contract at a compensation level during the upcoming season 
below that of the Required Tender amount. The foregoing shall not affect any rights that 
a Club may have under the Player Contract or this Agreement, including but not limited 
to the right to terminate the contract, renegotiate the contract, or to trade the player if 
such termination, renegotiation, or trade is otherwise permitted by the Player Contract or 
this Agreement. 
 
Section 9. Forfeiture of Salary: Players and Clubs may not agree upon contract provi-
sions that authorize the Club to obtain a forfeiture of any Salary from a player except to 
the extent and in the circumstances provided in this Section 9. For the avoidance of 
doubt, Paragraph 5 Salary already earned may never be forfeited, and other Salary already 
earned may never be forfeited except as expressly provided herein. The maximum per-
mitted forfeitures described below do not in any way obligate any player or Club to agree 
to any forfeiture. 
 (a) Forfeitable Breach. Any player who (i) willfully fails to report, practice 
or play with the result that the player’s ability to fully participate and contribute to the 
team is substantially undermined (for example, without limitation, holding out or leaving 
the squad absent a showing of  extreme personal hardship); or (ii) is unavailable to the 
team due to conduct by him that results in his incarceration; or (iii) is unavailable to the 
team due to a nonfootball injury that resulted from a material breach of Paragraph 3 of 
his NFL Player Contract; or (iv) voluntarily retires (collectively, any “Forfeitable 
Breach”) may be required to forfeit signing bonus, roster bonus, option bonus and/or 
reporting bonus, and no other Salary, for each League Year in which a Forfeitable 
Breach occurs  (collectively, “Forfeitable Salary Allocations”), as set forth below: 
 (i) Training Camp.  If a player commits a Forfeitable Breach resulting in 
his absence for six preseason days after the start of training camp, the player may be 
required to forfeit up to 15% of his Forfeitable Salary Allocations, and up to an addition-
al 1% of his Forfeitable Salary Allocations for each additional preseason day missed after 
the six days, up to a maximum of 25% of his Forfeitable Salary Allocations. A player 
who misses five days or less of training camp may not be subject to forfeiture. 
 (ii) Continuing Violation. If a player commits a Forfeitable Breach result-
ing in his absence from training camp and such absence continues into the regular 
season, in addition to the maximum forfeiture permitted by Subsection (i) above, the 
player may be required to forfeit an additional 25% of the remaining Forfeitable Salary 
Allocations upon missing the first regular season game. If such absence continues 
beyond the fourth week of the regular season, the player may be required to forfeit up to 
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his remaining Forfeitable Salary Allocations on a proportionate weekly basis (i.e., one-
seventeenth for each missed regular season week after the fourth week).  
 (iii) Regular Season. If the player is not subject to Subsection (ii) above, and 
commits a Forfeitable Breach for the first time that League Year during the regular sea-
son, the player may be required to forfeit up to twenty-five percent (25%) of his 
Forfeitable Salary Allocations upon missing his first regular season game. If player’s 
Forfeitable Breach continues beyond four (4) consecutive weeks, then player may be 
required to forfeit up to his remaining Forfeitable Salary Allocations on a proportionate 
weekly basis (i.e., one-seventeenth for each missed regular season week after the fourth 
week). 
 (iv) Postseason. For the period following the Club’s last regular season game 
through the Club’s last postseason game, a player who commits a Forfeitable Breach 
during such period may be required to forfeit up to 25% of his Forfeitable Salary Alloca-
tions for that League Year, subject to Subsection (d) below. 
 (v) Second Forfeitable Breach. If the player commits an  initial Forfeitable 
Breach (including a Forfeitable Breach in training camp) and then commits a second 
Forfeitable Breach during the regular season or postseason in the same League Year, the 
player may be required to forfeit immediately the entirety of his remaining Forfeitable 
Salary Allocations for that League Year. 
 (vi) Retirement. Should a Forfeitable Breach occur due to player’s retire-
ment, a Club may demand repayment of all Forfeitable Salary Allocations attributable to 
the proportionate amount, if any, for the present year and the Forfeitable Salary Alloca-
tions for future years. If the player fails to repay such amounts, then the Club may seek 
an award from the System Arbitrator pursuant to Article 15, for repayment of all Forfeit-
able Salary Allocations attributable to present and future years. Repayment of Forfeitable 
Salary Allocations attributable to future League Years must be made by June 1st of each 
League Year for which each Forfeitable Salary Allocation is attributable. If the player 
returns to play for the Club in the subsequent season, then the Club must either (a) take 
the player back under his existing contract with no forfeiture of the remaining Forfeita-
ble Salary Allocations, or (b) release the player and seek repayment of any remaining 
Forfeitable Salary Allocations for future League Years. 
 (b) Forfeitable Salary Allocations. For the purposes of this Section, the 
term “Forfeitable Salary Allocations” means: (i) for signing bonus, the Salary Cap alloca-
tion for the player’s signing bonus for that League Year; and (ii) for roster, option and 
reporting bonuses that are earned in the same League Year as the Forfeitable Breach, the 
allocation of such bonus for that League Year, out of the total amount of such bonus as 
allocated over that League Year and any remaining League Years in the player’s contract, 
notwithstanding the Salary Cap treatment of such bonuses.  For example, without limita-
tion, if a player has a $1 million roster bonus that is earned in the same year the player 
committed a Forfeitable Breach, then, regardless of when that roster bonus is to be paid, 
that bonus is attributable to the same year as the Forfeitable Breach; if the player has that 
year and one additional year remaining on his contract, then $500,000 of the roster bo-
nus will be allocated to each of those years for purposes of any potential forfeiture 
calculation. If the Forfeitable Breach occurs in the second League Year in this example 
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(i.e., the League Year after the roster bonus in this example is earned), there shall be no 
forfeiture of any portion of such roster bonus. 
 (c) Proportionate Forfeiture. For purposes of this Section, a “proportio-
nate” amount means one-seventeenth of the Forfeitable Salary Allocations for that 
League Year for each regular season week missed. 
 (d) Maximum Forfeitable Salary. Under this Section, and without limita-
tion, under no circumstances may a player be required to forfeit more than 100% of his 
Forfeitable Salary Allocations for each League Year in which he commits a Forfeitable 
Breach. With respect to roster bonus, option bonus and reporting bonus, a forfeiture 
may only occur if the Forfeitable Breach occurs in the same League Year in which the 
bonus is scheduled to be earned. 
 (e) Drug or Steroid Policy Violations. Player Contracts may not contain 
individually negotiated provisions for forfeiture relating to violations of the Policy on 
Anabolic Steroids and Related Substances or the NFL Policy and Program on Sub-
stances of Abuse, or for failing any drug test. A player suspended by the League pursuant 
to either of those policies for a period encompassing regular season or postseason games 
shall be required to forfeit any Forfeitable Salary Allocations on a proportionate weekly 
basis.  
 (f) Offseason. Salary may not be subject to forfeiture for missing voluntary 
offseason programs or voluntary minicamps, provided that the Club may have non-
proratable participation bonuses for its offseason workout program.   
 (g) Voiding of Guarantees. Notwithstanding any other provision of this 
Section 9, a Club and player may negotiate the circumstances under which the guarantee 
of any unearned Salary (including, without limitation, Paragraph 5 Salary and/or future 
year roster bonuses, option bonuses or reporting bonuses) may be voided. This Subsec-
tion (g) only applies to the guarantee aspect of the contract provision, and not to the 
amount that can be earned, and in no way expands the permissible scope of Forfeitable 
Salary under this Section. 
 (h) Deduction/Payment. Recovery of any forfeiture under this Section 
may be made from any payments owed to a player under any NFL Player Contract with 
the Club claiming the forfeiture, from any salary, bonus installments, Performance-Based 
Pay, Postseason Pay, Severance Pay or Termination Pay otherwise owed by the claiming 
Club. If the player challenges such recovery by filing a proceeding before the System 
Arbitrator, the Club shall be required to put the disputed sums in escrow pending receipt 
of a final award. The assignment and/or termination of a player’s contract after events 
triggering the forfeiture shall not result in any waiver of the assigning or terminating 
Club’s right to seek to recover the full amount of any forfeiture.  
 (i) 2006 CBA. This Section is intended to supersede Section 9 of Article 
XIV of the Prior Agreement, and to overrule the decision in the proceeding under that 
Prior Agreement involving Plaxico Burress to the extent that the provisions in this Sec-
tion 9 alter that decision with respect to Player Contracts entered into on or after July 25, 
2011.  
 (j) Dispute Resolution. Any disputes regarding this Section, including any 
dispute regarding a player’s failure to repay Salary pursuant to this Section, shall be re-
solved exclusively by the System Arbitrator under the provisions of Article 15. 
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 (k) Club Discretion. Except as provided in Subsection (e), any attempt to 
seek or collect a forfeiture from a player shall be solely in the Club’s discretion, and any 
failure by a Club to seek a forfeiture from a player under this Section shall not be 
deemed a violation of any provision of this Agreement.  
 (l) Contract Provision. It shall be permissible for a player and Club to 
agree in a Player Contract as follows: “Player shall be subject to forfeiture of Salary to 
the maximum extent permitted under Article 4, Section 9 of the Agreement dated July 
25, 2011 [or “of the Collective Bargaining Agreement dated August 4, 2011].” A player is 
not in any way obligated to agree to any such forfeiture clause, or any lesser forfeiture 
permitted by this Section. 
 
Section 10. Return of Advanced Paragraph 5 Salary: A player and Club may agree to 
the circumstances in which a player shall have to return any advanced Paragraph 5 Salary, 
so long as such agreement does not affect the player’s ability to eventually earn such 
Paragraph 5 Salary by performing his services for the regular season week(s) in question. 
Nothing in this Section shall be construed to address the circumstances in which players 
are or are not entitled to Paragraph 5 Salary for such week(s).  
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ARTICLE 5 
OPTION CLAUSES 

 
Section 1. Prohibition: Other than as provided for in Article 7, Section 7, any option 
clause must be negotiated as a separate addendum to the NFL Player Contract form, and 
any negotiated option clause must state the dollar amount(s) of Salary to be paid to the 
player during the option year.  
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ARTICLE 6 
COLLEGE DRAFT 

 
Section 1. Time of Draft: There shall be an Annual Selection Meeting (the “College 
Draft” or “Draft”) each League Year during the term of this Agreement and for the year 
immediately following the expiration or termination of this Agreement, with respect to 
which the following rules shall apply. In any League Year in which the NFL deems it 
appropriate, there may also be a Supplemental Draft. 
 
Section 2. Number of Choices and Eligibility:  
 (a) The Draft shall consist of seven rounds, with each round consisting of 
the same number of selection choices as there will be Clubs in the NFL the following 
League Year, plus a maximum number of additional Compensatory Draft Selections 
equal to the number of Clubs then in the League, with such Compensatory Draft Selec-
tions reserved for Clubs losing certain Unrestricted Free Agents. Each Draft shall be 
held between February 14 and June 2, on a date which shall be determined by the Com-
missioner. 
 (b) No player shall be permitted to apply for special eligibility for selection in 
the Draft, or otherwise be eligible for the Draft, until three NFL regular seasons have 
begun and ended following either his graduation from high school or graduation of the 
class with which he entered high school, whichever is earlier. For example, if a player 
graduated from high school in December 2011, he would not be permitted to apply for 
special eligibility, and would not otherwise be eligible for selection, until the 2015 Draft.  
 (c) If a player who was not eligible for the Draft in any League Year be-
comes eligible after the date of the Draft, he will be eligible to be selected in a 
Supplemental Draft, if the League elects to conduct such a Draft, on or before the se-
venth calendar day prior to the opening of the first training camp that League Year. No 
player may elect to bypass a Draft for which he is eligible to apply for selection in a 
Supplemental Draft. Any Club that selects a player in a Supplemental Draft must forfeit 
a choice in the same round in the next succeeding principal Draft. 
 (d) No player shall be eligible to be employed by an NFL Club until he has 
been eligible for selection in an NFL Draft. 
 
Section 3. Required Tender: A Club that drafts a player shall be deemed to have au-
tomatically tendered the player a four-year NFL Player Contract for the Minimum 
Active/Inactive List Salary for such League Years. The NFL or the Club shall provide 
the player with notice of such Required Tender before or immediately following the 
Draft. 
 
Section 4. Signing of Drafted Rookies: 
 (a) A drafted player may accept the Required Tender at any time up to and 
including the Tuesday following the tenth week of the regular season immediately fol-
lowing the Draft, at 4:00pm New York time. In the event the exclusive negotiating rights 
to the drafted player are assigned to another Club through the NFL waiver system, the 
acquiring Club must immediately extend the Required Tender following assignment. If 
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released through waivers, the player shall be treated as an Undrafted Rookie, with the 
right to sign an NFL Player Contract with any Club, subject to the provisions of Article 
7. 
 (b) If a Drafted Rookie has not signed a Player Contract during the period 
from the date of such Draft to the thirtieth day prior to the first game of the regular 
season: (i) the Club that drafted the player may not thereafter trade to another Club 
either its exclusive negotiating rights to such player or any Player Contract that it signs 
with such player for the player’s initial League Year; and (ii) the Club that drafted the 
player is the only Club with which the player may sign a Player Contract until the day of 
the Draft in the subsequent League Year, at which time such player is eligible to be 
drafted in the subsequent League Year’s Draft by any Club except the Club that drafted 
him in the initial Draft. (After the Tuesday following the tenth week of the regular sea-
son, the player and the Club may sign a Player Contract only for future League Year(s)). 
 (c) If a Drafted Rookie has not signed a Player Contract by the Tuesday 
following the tenth week of the regular season, at 4:00pm New York time, the player 
shall be prohibited from playing football in the NFL for the remainder of that League 
Year, absent a showing to the Impartial Arbitrator of extreme Club or extreme personal 
hardship. The determination of the Impartial Arbitrator shall be made within five days of 
the application, and shall be based upon all information relating to such hardship sub-
mitted by such date. The determination of the Impartial Arbitrator shall be final and 
binding upon all parties. 
 
Section 5. Other Professional Teams: 
 (a) Notwithstanding Section 4(b) above, if a player is drafted by a Club and, 
during the period between the Draft and the next annual Draft, signs a contract with, 
plays for, or is employed by a professional football team not in the NFL during all or any 
part of the 12-month period following the initial Draft, then the drafting Club (or any 
assignee Club) shall retain the exclusive NFL rights to negotiate for and sign a contract 
with the player until the day of the Draft three League Years after the initial Draft, and 
shall thereafter have a Right of First Refusal as described herein, and the player may 
receive offers from any Club at any time thereafter. The player shall notify the NFLPA 
and the NFL of his desire to sign a contract with an NFL Club and of the date on which 
the player will be free of his other contractual obligations of employment, if any. Within 
thirty days of receipt of such notice by the NFL or the date of the availability of such 
player, whichever is later, the NFL Club that drafted the player must tender a Player 
Contract as set forth in Section 3 above to the player in order to retain its rights to that 
player, as detailed below. 
 (b) For a player to whom the drafting Club retains the exclusive NFL rights 
pursuant to Section 4(a) above, the Club must tender a four-year NFL Player Contract 
for the Minimum Active/Inactive List Salary for such League Years, within the thirty day 
period specified in Subsection (a) above. If the player is released through waivers, the 
player immediately becomes an Undrafted Rookie, with the right to sign an NFL Player 
Contract with any Club, subject to the provisions of Article 7, and any Club is then free 
to negotiate for and sign a Player Contract with such player, without any Draft Choice 
Compensation between Clubs or First Refusal Rights of any kind, or any signing period. 
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 (c) For players with respect to whom the drafting Club retains a Right of 
First Refusal pursuant to this Section 5, during each League Year the player shall be 
treated as if he were a Restricted Free Agent not subject to Draft Choice Compensation, 
as described in Article 9, Section 2, except as otherwise set forth in this Section 5. For 
such players subject to a Right of First Refusal, the Club must tender a four-year NFL 
Player Contract for the Minimum Active/Inactive List Salary for such League Years 
within the thirty day period specified in Subsection (a) above. The amount of such ten-
der and/or any Player Contract entered into with the player shall not be subject to the 
Rookie Compensation Pool. If the Club does not make or withdraws the Required Ten-
der, the player immediately becomes an Undrafted Rookie, with the right to negotiate 
and sign a Player Contract with any Club, subject to the applicable provisions of Article 
7, and any Club is then free to negotiate for and sign a Player Contract with such player, 
without any Draft Choice Compensation between Clubs or First Refusal Rights of any 
kind, or any signing period. 
 
Section 6. Return to College: If any college football player who becomes eligible for 
the Draft prior to exhausting his college football eligibility through participation is 
drafted by an NFL Club, and returns to college, the drafting Club’s exclusive right to 
negotiate and sign a Player Contract with such player shall continue through the date of 
the Draft that follows the last season in which the player was eligible to participate in 
college football, and thereafter the player shall be treated and the Club shall have such 
exclusive rights as if he were drafted in such Draft by such Club (or assignee Club). 
 
Section 7. Assignment of Draft Rights: In the event that the exclusive right to nego-
tiate for a Drafted Rookie under Sections 4, 5 or 6 above is assigned from one Club to 
another Club, the Club to which such right has been assigned shall have the same, but no 
greater, right to such player, including the Right of First Refusal described in Section 5, 
as would the Club assigning such right, and such player shall have the same, but no 
greater, obligation to the NFL Club to which such right has been assigned as he had to 
the Club assigning such right. 
 
Section 8. Subsequent Draft: A Club that, in a subsequent Draft, drafts a player who 
(a) was selected in an initial Draft, and (b) did not sign a contract with the NFL Club that 
drafted him or with any assignee Club during the signing period set forth in Sections 4 
through 6 above, shall, during the period from the date of the subsequent Draft to the 
date of the Draft held the subsequent League Year, be the only NFL Club that may 
negotiate with or sign a Player Contract with such player. If such player has not signed a 
Player Contract within the period beginning on the date of the subsequent Draft and 
ending on the thirtieth day prior to the beginning of the regular season, the Club loses all 
rights to trade its exclusive negotiating rights to such player or any Player Contract that it 
signs with such player for the player’s initial League Year. After the Tuesday following 
the tenth week of the regular season, the player and the Club may sign a Player Contract 
only for future League Year(s), except as provided in Section 4(c) above. If the player has 
not signed a Player Contract by the day of the next annual College Draft following the 
subsequent Draft, the player immediately becomes an Undrafted Rookie, with the right 
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to negotiate and sign a Player Contract with any Club, subject to the provisions of Ar-
ticle 7, and any Club is then free to negotiate for and sign a Player Contract with such 
player, without any Draft Choice Compensation between Clubs or First Refusal Rights 
of any kind, or any signing period. 
 
Section 9. No Subsequent Draft: If a player is drafted by a Club in an initial Draft and 
(a) does not sign a contract with a Club during the signing period set forth in Sections 4 
through 6 above, and (b) is not drafted by any Club in the subsequent Draft, the player 
immediately becomes an Undrafted Rookie, with the right to negotiate and sign a Player 
Contract with any Club, and any Club is then free to negotiate for and sign a Player 
Contract with such player, without any Draft Choice Compensation between Clubs or 
First Refusal Rights of any kind, or any signing period. 
 
Section 10. Compensatory Draft Selections: The rules and procedures regarding 
Compensatory Draft Selections previously agreed upon by the NFL and the NFLPA 
shall remain in effect, subsequent to any future changes as to which the parties may 
agree. 
 
Section 11. Undrafted Rookies: Any person who has not been selected by a Club in a 
College Draft shall be an Undrafted Rookie, and shall be free, after the completion of a 
College Draft for which he is eligible, to negotiate and sign a Player Contract with any 
Club, subject to the provisions of Article 7, and any Club shall be completely free to 
negotiate and sign a Player Contract with any such person after such date, without any 
penalty or restriction, including, but not limited to, Draft Choice Compensation between 
Clubs or First Refusal Rights of any kind. 
 
Section 12. Notice of Signing: Promptly following but no later than two business days 
after receipt of notice of the signing of any Drafted or Undrafted Rookie, the NFL shall 
notify the NFLPA of such signing. 
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ARTICLE 7 
ROOKIE COMPENSATION AND ROOKIE COMPENSATION POOL 

 
Section 1. Definitions:  
 (a) Rookie Salary. 
 (i) “Rookie Salary” for a Drafted Rookie means the highest amount of earn-
able compensation for which such player and Club have contracted in each year of his 
Rookie Contract regardless of whether any or all amounts are earned or considered 
“likely to be earned” as set forth in Article 13, excluding only (A) the Fifth-Year Option 
Paragraph 5 Salary described in Section 7 below, (B) the amount by which the player’s 
Paragraph 5 Salary may increase pursuant to the Proven Performance Escalator as de-
scribed in Section 4 below, (C) minimum offseason workout per diem as set forth in 
Article 21, and (D) compensation for community relations/sponsor appearances (subject 
to the maximum amounts permitted in Section 3(b)(iv) below).  
 (ii) “Rookie Salary” for an Undrafted Rookie means the highest amount of 
earnable compensation for which such player and Club have contracted in each year of 
his Rookie Contract that exceeds the then-applicable Minimum Active/Inactive Salary 
for each League Year of the contract regardless of whether any or all amounts are earned 
or considered “likely to be earned” as set forth in Article 13, excluding only (A) mini-
mum offseason workout per diem, and (B) compensation for community 
relations/sponsor appearances (subject to the maximum amounts permitted in Section 
3(b)(iv) below).  
 (iii) For the purposes of calculating Rookie Salary in each year of a player’s 
Rookie Contract, signing bonus and amounts treated as signing bonus will be prorated 
on a straight line basis pursuant to Section 3(g) below. By way of example, a Drafted 
Rookie who has a $1,000,000 Paragraph 5 Salary, $250,000 in signing bonus proration 
and a $250,000 incentive for 95% offensive playtime in each of the first four years of his 
contract would have a Rookie Salary in each League Year equal to $1,500,000, and Roo-
kie Salary over the contract’s entire term of $6,000,000, regardless of whether he earns 
any or all of the above amounts or whether any or all of the above amounts are consi-
dered “likely to be earned.”  
 (b) Year-One Rookie Salary.  
 (i) “Year-One Rookie Salary” for a Drafted Rookie means the highest 
amount of earnable compensation for which such player and Club have contracted in the 
first year of his Rookie Contract regardless of whether any or all amounts are earned or 
considered “likely to be earned” as set forth in Article 13, excluding only (A) minimum 
offseason workout per diem, and (B) compensation for community relations/sponsor 
appearances (subject to the maximum amounts permitted in Section 3(b)(iv) below). 
 (ii) “Year-One Rookie Salary” for an Undrafted Rookie means the highest 
amount of earnable compensation for which such player and Club have contracted in the 
first year of his Rookie Contract that exceeds the then-applicable Minimum Ac-
tive/Inactive Salary for players with zero credited seasons regardless of whether any or 
all amounts are earned or considered “likely to be earned” as set forth in Article 13, 
excluding only (A) minimum offseason workout per diem, and (B) compensation for 
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community relations/sponsor appearances (subject to the maximum amounts permitted 
in Section 3(b)(iv) below).  
 (iii) For the purposes of calculating Year-One Rookie Salary, signing bonus 
and amounts treated as signing bonus will be prorated on a straight line basis pursuant to 
Section 3(g) below. By way of example, a Drafted Rookie who has a $1,000,000 Para-
graph 5 Salary, $250,000 in signing bonus proration and a $250,000 incentive for 95% 
offensive playtime in his first season would have Year-One Rookie Salary in that League 
Year of $1,500,000 regardless of whether he earns any or all of the above amounts in his 
first season or whether any or all of the above amounts are considered “likely to be 
earned.”  
 (c) Total Rookie Compensation Pool. “Total Rookie Compensation 
Pool” means the League-wide limit on the total amount of Rookie Salary for which all 
Clubs may contract with Drafted and Undrafted Rookies over the entire term of such 
Rookie Contracts. By way of example, a Drafted Rookie selected in the second round 
who signs a four-year contract with Rookie Salary of $1,000,000 in year one, $1,100,000 
in year two, $1,200,000 in year three, and $1,300,000 in year four would have $4,600,000 
count against the Total Rookie Compensation Pool. 
 (d) Year-One Rookie Compensation Pool. “Year-One Rookie Compensa-
tion Pool” means the League-wide limit on the total amount of Year-One Rookie Salary 
for which all Clubs may contract with Drafted Rookies and Undrafted Rookies in the 
first year of such Rookie Contracts. By way of example, a Drafted Rookie selected in the 
second round who signs a four-year contract with Rookie Salary of $1,000,000 in year 
one, $1,100,000 in year two, $1,200,000 in year three, and $1,300,000 in year four would 
have $1,000,000 count against the Year-One Rookie Compensation Pool. 
 (e) Total Rookie Allocation. “Total Rookie Allocation” means, for each 
Club, its proportional share of the Total Rookie Compensation Pool, calculated based 
upon the number, round and position of the Club’s selection choices in the Draft, plus 
the Undrafted Rookie Reservation (as defined in Subsection (i) below). The sum of the 
Total Rookie Allocations for all Clubs shall equal the Total Rookie Compensation Pool. 
 (f) Year-One Rookie Allocation. “Year-One Rookie Allocation” means, 
for each Club, its proportional share of the Year-One Rookie Compensation Pool, calcu-
lated based upon the number, round and position of the Club’s selection choices in the 
Draft plus one-third of the Undrafted Rookie Reservation (as defined in Subsection (i) 
below). The sum of the Year-One Rookie Allocations for all Clubs shall equal the Year-
One Rookie Compensation Pool. 
 (g) Year-One Formula Allotment. “Year-One Formula Allotment” means, 
for each Drafted Rookie, a fraction calculated based upon the player’s round and posi-
tion in the Draft and expressed as a percentage of the Year-One Rookie Compensation 
Pool (excluding compensatory selections and one-third of the Undrafted Rookie Reser-
vation). The (i) sum of the Year-One Formula Allotments for all of a Club’s Drafted 
Rookies, multiplied by the Year-One Rookie Compensation Pool (excluding compensa-
tory selections), plus (ii) one-third of the Undrafted Rookie Reservation shall equal the 
Club’s Year-One Rookie Allocation. The Year-One Formula Allotment for each selec-
tion shall remain in effect for the duration of this Agreement unless the parties agree 
otherwise. The Year-One Formula Allotment attributed to each draft selection shall be 
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agreed to by the NFL and the NFLPA, and shall not be disclosed to Clubs, Players, 
Player Agents or the public. 
 (h) Year-One Minimum Allotment. “Year-One Minimum Allotment” 
means, for each Drafted Rookie, a fraction (or such other amount to which the parties 
may agree) that shall equal the selection’s absolute minimum share of the Year-One 
Rookie Compensation Pool, calculated based upon the player’s round and position in the 
Draft and expressed as a percentage of the Year-One Rookie Compensation Pool. The 
methodology for the calculation of the Year-One Minimum Allotment attributed to each 
draft selection shall be agreed to by the NFL and the NFLPA in a Side Letter between 
the Parties, which methodology shall not be disclosed to Clubs, Players, Player Agents or 
the public and shall remain in effect for the duration of the Agreement unless the Parties 
agree otherwise. 
 (i) Undrafted Rookie Reservation. For the 2011 League Year, a maximum 
of $75,000 per Club may be paid to Undrafted Rookies as signing bonus or amounts 
treated as signing bonus. This amount (the “Undrafted Rookie Reservation”) shall in-
crease each subsequent League Year by the percentage increase of the Total Rookie 
Compensation Pool. 
  
Section 2. Operation: 
 (a) For the 2011 League Year, the Total Rookie Compensation Pool (exclud-
ing compensatory selections and the Undrafted Rookie Reservation) may not exceed 
$874.5 million. For the 2011 League Year, the Year-One Rookie Compensation Pool 
(excluding compensatory selections and one-third of the Undrafted Rookie Reservation) 
shall equal $159 million. Excluding compensatory selections, the Total Rookie Compen-
sation Pool and the Year-One Rookie Compensation Pool shall increase or decrease in 
each League Year by the same percentage as the change in the Salary Cap, up to a maxi-
mum of 5% plus 50% of any increase or decrease over 5%. By way of example, if the 
Salary Cap increases by 9%, then the Total Rookie Compensation Pool and the Year-
One Rookie Compensation Pool shall increase by 7% (i.e., 5% plus 50% of the addition-
al 4%).  
 (b)  All amounts of Rookie Salary contracted for in each and every year of a 
Club’s Rookie Contracts shall count against the Total Rookie Compensation Pool and 
the Club’s Total Rookie Allocation whether or not such amounts are earned by the play-
er or considered “likely to be earned” as set forth in Article 13. 
 (c) All amounts of Year-One Rookie Salary shall count against the Year-One 
Rookie Compensation Pool, the Club’s Year-One Rookie Allocation and the Total Roo-
kie Compensation Pool, whether or not such amounts are earned by the players or 
considered “likely to be earned” as set forth in Article 13. 
 (d) No Club may enter into Rookie Contracts that, standing alone or in the 
aggregate, provide for Year-One Rookie Salary that would exceed the Club’s Year-One 
Rookie Allocation for that League Year. No Club may enter into Rookie Contracts with 
Drafted Rookies that, standing alone or in the aggregate, provide for Year-One Rookie 
Salary that would exceed the (i) Club’s Year-One Rookie Allocation for that League 
Year, minus (ii) one-third of the Undrafted Rookie Reservation (i.e., $25,000 in the 2011 
League Year). 



 
  

24 

 (e) No Club may enter into Rookie Contracts that, standing alone or in the 
aggregate, provide for aggregate Rookie Salary over all years of such Contracts that 
would exceed the Club’s Total Rookie Allocation. No Club may enter into Rookie Con-
tracts with Drafted Rookies that, standing alone or in the aggregate, provide for Rookie 
Salary that would exceed (i) the Club’s Total Rookie Allocation for that League Year, 
minus (ii) the Undrafted Rookie Reservation. 
 (f)  A Club may not sign a Drafted Rookie for Year-One Rookie Salary that 
is less than the player’s Year-One Minimum Allotment multiplied by the Year-One Roo-
kie Compensation Pool. 
 (g) Notwithstanding the above, nothing shall prevent a Club from signing a 
player for an amount in excess of his Year-One Formula Allotment multiplied by the 
League-wide Year-One Rookie Compensation Pool, or his Year-One Minimum Allot-
ment multiplied by the Year-One Rookie Compensation Pool, provided that the Club 
has Room available under its Year-One Rookie Allocation. 
 (h) In the event that a Rookie signs his Rookie Contract after the com-
mencement of the regular season, the Club must maintain Room under its Year-One 
Rookie Allocation of at least the Rookie’s Year-One Minimum Allotment multiplied by 
the Year-One Rookie Compensation Pool.  
 (i) All Rookie Contracts entered into by a Club and a Drafted or Undrafted 
Rookie shall be subject to the provisions of Article 14 of this Agreement. 
 (j) Any contract that violates the intent of any provision of this Article shall 
be disapproved. It is the intent of the parties to set an absolute maximum limit on the 
total amount of compensation contracted for by Drafted and Undrafted Rookies in each 
Draft class over the entire term of the players’ Rookie Contracts. If a contract signed by 
a Drafted or Undrafted Rookie is disapproved by the Commissioner as being inconsis-
tent with the provisions of this Article in respect of (i) the mandatory term (length) of 
the contract; (ii) permissible compensation pursuant to (1) the Year-One Rookie Com-
pensation Pool, (2) the Total Rookie Compensation Pool, (3) the Club’s Year-One 
Rookie Allocation, (4) the Club’s Total Rookie Allocation, (5) the 25% Increase Rule, (6) 
the player’s Year-One Minimum Allotment, (7) the Fifth Year Option, (8) the Proven 
Performance Escalator, or (9) the limit on the player’s permissible nonfootball compen-
sation; or (iii) guarantees; the disapproval shall be upheld by the System Arbitrator and 
the Appeals Panel unless clear and convincing evidence demonstrates that the decision 
to disapprove the contract was incorrect.  
 (k) None of the provisions of this Article shall affect a Club’s need for 
Room under the Salary Cap to sign a Rookie Contract or the accounting rules governing 
the Salary Cap set forth in Article 13. 
 
Section 3. Rookie Contracts:  
 (a) Contract Length. Every Rookie Contract shall have a fixed and unalter-
able contract length: (i) four years for Rookies selected in the first round of the Draft, 
with a Club option for a fifth year as described in Section 7 below; (ii) four years for 
Rookies selected in rounds two through seven of the Draft (including any compensatory 
draft selections); and (iii) three years for Undrafted Rookies. 
 (b) Compensation Terms.  
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 (i) Subject to Subsection (iv) below, Rookies drafted in the first round may 
contract for only the following types of compensation: (1) Rookie Salary, (2) minimum 
offseason workout per diem commencing in the contract’s second season; and (3) the 
Fifth-Year Option as described in Section 7 below. Rookies drafted in the second round 
may contract for only the following types of compensation: (1) Rookie Salary; and (2) 
minimum offseason workout per diem commencing in the contract’s second season. 
Rookies drafted in the third through seventh round may contract for only the following 
types of compensation: (1) Rookie Salary, (2) minimum offseason workout per diem 
commencing in the contract’s second season; and (3) the Proven Performance Escalator 
as described in Section 4 below.  
 (ii) Subject to Subsection (iv) below, Undrafted Rookies may contract for 
only the following types of compensation: (1) Rookie Salary, (2) minimum offseason 
workout per diem commencing in the contract’s second season, and (3) the applicable 
Minimum Salary for players on the Club’s Active/Inactive List Salary and/or the appli-
cable Minimum Salary for players not on the Club’s Active/Inactive List.  
  (iii) Rookie Salary shall include only: (1) traditional signing bonus, defined as 
signing bonus committed to the player by the Club upon execution of the contract (sub-
ject to the player reporting to the Club and passing the physical examination), subject to 
any forfeiture provisions to which the player and Club may agree to the extent permitted 
in Article 4; (2) offseason workout bonus; (3) Paragraph 5 Salary (including any agreed-
upon provisions adjusting the player’s Paragraph 5 Salary based upon his roster status 
and/or his number of Credited Seasons (“split contract provisions”) or deferring pay-
ment of his earned Paragraph 5 Salary or advancing payment of non-guaranteed year-one 
Paragraph 5 Salary); (4) Paragraph 5 Salary guarantees (subject to the rules set forth in 
Subsection (h) below); (5) the permitted performance incentives set forth in Section 6 
below; (6) roster bonus; and (7) reporting bonus.  
 (iv) Aside from the terms outlined in Subsections (i) through (iii), above, no 
cash or non-cash financial or economic consideration of any kind (e.g., suites, automo-
biles, loans, etc.) may be paid or promised to the player for any reason whatsoever 
including, but not limited to, the player’s performance of nonfootball-related services 
with the exception of an agreement that the player will make up to, but no more than, 
five community relations/sponsor appearances or promotional activities per year on the 
Club’s behalf in exchange for cash compensation at prevailing commercial rates not to 
exceed $5,000 per appearance. Clubs may not contract for, or require the player to make 
more than five community relations/sponsor appearances or promotional activities per 
year. 
 (c) Other Permissible Terms. All Rookie Contracts shall use the standard-
form Player Contract described in Article 4 and set forth in Appendix A of this Agree-
ment and may contain minimum offseason workout per diem commencing in the 
contract’s second season. Rookie Contracts for players drafted in round one shall con-
tain the Fifth-Year Option described in Section 7 below. Rookie Contracts for players 
drafted in rounds three through seven shall contain the Proven Performance Escalator 
described in Section 4 below. A Rookie Contract may also contain non-compensation 
terms relating to: (1) player appearances/promotions; (2) workers’ compensation issues; 
(3) waivers of Club liability for preexisting injuries/physical conditions; (4) forfeiture of 



 
  

26 

compensation and/or of guarantees to the extent permitted in Article 4; (5) deduction or 
repayment of advanced non-guaranteed year-one Paragraph 5 Salary; (6) insurance poli-
cies; (7) tax implications; (8) confidentiality (subject to Article 26); (9) the severability of 
unenforceable contract terms; (10) legal/contractual interpretation issues; (11) represen-
tations and warranties that at the time the contract is executed, no circumstances exist 
that would prevent the player’s continuing availability to the Club for the duration of the 
contract; (12) waiver of a Club’s right to enforce any of the terms of Paragraph 3 of the 
NFL Player Contract; and (13) waiver of a Club’s rights regarding the designations of, or 
the Required Tender amounts for, Franchise or Transition Players. With the sole excep-
tion of the compensation terms that appear in Subsection (b) above, the other 
permissible terms that appear in this Subsection, and, if applicable, the Proven Perfor-
mance Escalator in Section 4 and the Fifth-Year Option in Section 7 of this Article, any 
other contract terms will be deemed null and void ab initio unless the parties to this 
Agreement agree otherwise. 
 (d)  Prohibited Terms. The following contract provisions are prohibited in a 
Rookie Contract: option bonuses, option exercise fees, option nonexercise fees, Salary 
advances (other than advances of non-guaranteed year-one Paragraph 5 Salary as de-
scribed in Subsection (b)(iii)(3) above), voidable year(s) provisions, buybacks of voidable 
year(s) provisions, and any “contract within the contract” (i.e., terms and conditions of a 
contemplated superseding contract within the Rookie Contract). 
 (e) 25% Increase Rule. No Rookie Contract may provide for an annual 
increase of more than 25% of the player’s Year-One Rookie Salary unless such contract 
provides only for Paragraph 5 Salary equal to the then-applicable Minimum Ac-
tive/Inactive Salary for each League Year of the Contract. By way of example, if a player 
drafted in the second round signs a four-year contract with a $400,000 signing bonus, a 
$500,000 Paragraph 5 Salary, and no performance incentives in his first season, the play-
er’s Year-One Rookie Salary will equal $600,000, i.e., the prorated portion of his signing 
bonus ($100,000) plus his Paragraph 5 Salary ($500,000). Accordingly, the player’s maxi-
mum annual increase in Rookie Salary may not exceed $150,000 ($600,000 × 25%).  
 (f) All Salary Included in Calculations. All Rookie Salary shall count 
toward the Total Rookie Compensation Pool, the Year-One Rookie Compensation Pool, 
the Club’s Year-One Rookie Allocation, the Club’s Total Rookie Allocation, and the 
25% Increase Rule.  
 (g) Signing Bonus Proration. The total amount of any signing bonus, or 
amount treated as signing bonus, shall be prorated over the term of the Rookie Contract, 
with a maximum proration of four years, on a straight-line basis beginning in the first 
year of the player’s contract, such that each contract year (excluding year five for players 
selected in round one of the draft) shall have an equal prorated amount, and such equal 
prorated amount shall count in the calculation of Rookie Salary and against the Total 
Rookie Compensation Pool for that Draft class and the Club’s Total Rookie Allocation 
in each League Year of the contract. The amount prorated in the player’s first contract 
year shall count in the calculation of Year-One Rookie Salary and against the Year-One 
Rookie Compensation Pool for that Draft class and the Club’s Year-One Rookie Alloca-
tion.  
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 (h) Guaranteed Rookie Salary. Rookie Salary (excluding the performance 
incentives described in Section 6 below) may be guaranteed for skill, football-related 
injury and/or Salary Cap-related contract terminations, provided that no player’s Rookie 
Salary (excluding performance incentives) in his third League Year or fourth League Year 
(for Drafted Rookies) may be guaranteed for skill, football-related injury or Salary Cap-
related contract termination unless the player’s entire Rookie Salary (excluding perfor-
mance incentives) has been similarly guaranteed (i.e., for the same type(s) of contract 
termination) in the immediately preceding year of the contract. By way of example, if a 
Drafted Rookie signs a four-year contract with Rookie Salary (excluding performance 
incentives) of $1,000,000 in year one, $1,250,000 in year two, $1,500,000 in year three, 
and $1,750,000 in year four, no portion of his year-four Rookie Salary may be guaranteed 
for skill and injury unless the player’s full Rookie Salary (excluding performance incen-
tives) for year two ($1,250,000) and year three ($1,500,000) is also guaranteed for skill 
and injury. For the avoidance of doubt, and by way of further example, a Club may guar-
antee year-four Rookie Salary for injury only when the Club also guarantees years two 
and three either just for injury, or for injury, skill, and Salary Cap-related termination. 
 (i) No Contingencies. A player’s Rookie Salary, as well as all other manda-
tory or permissible contract terms (including, but not limited to, length of the contract 
and Salary guarantees), may not change based upon any contingency (e.g., without limita-
tion, roster condition, offseason workout participation, playtime, honors, team or 
individual performance, the player’s earning or not earning specific compensation, or the 
Club’s decision to forgo the exercise of any contract rights). By way of example, if the 
player fails to earn a $100,000 incentive applicable to the second year of his contract, the 
unearned amount cannot be added to a $100,000 incentive applicable to the third year of 
his contract, thereby resulting in a $200,000 incentive.  
 (j) Release or Trade of Drafted Rookies. (i) If a Drafted Rookie is re-
leased prior to signing a Player Contract (i.e., the Club withdraws its Tender), the Club’s 
Year-One Rookie Allocation will be reduced by the released player’s Year-One Minimum 
Allotment multiplied by the Rookie Compensation Pool. In the event that a Draft selec-
tion (i.e., a draft slot) is assigned to another Club prior to completion of the Draft, the 
amount of the Year-One Formula Allotment for such selection shall be assigned to the 
Club receiving the selection. A Club may not assign the exclusive negotiating rights to a 
Drafted Rookie to another Club if such new Club does not have Room under its Year-
One Rookie Allocation equal to at least the original Year-One Minimum Allotment for 
the player multiplied by the Total Rookie Compensation Pool. The New Club will not 
receive any additional Room in its Year-One Rookie Allocation or Total Rookie Alloca-
tion. 
 (ii) If a Drafted Rookie is released by the drafting Club after signing his 
initial contract and such player re-signs with the same Club at any point during the 
League Year in which he was drafted, the signing Club may not enter into a contract 
with the player for more than the Year-One Rookie Salary set forth in the first year of 
the player’s initial contract with the Club, less any amounts the player earned under his 
initial contract before his release, and the player’s Contract cannot provide for an annual 
increase in Salary (as defined in Article 13) of more than 25% of the Year-One Rookie 
Salary in his initial Rookie Contract.  
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 (k) Renegotiations.  
 (i) A Rookie Contract for a Drafted Rookie may not be renegotiated, 
amended or altered in any way until after the final regular season game of the player’s 
third contract year.  
 (ii) A Rookie Contract for an Undrafted Rookie may not be renegotiated, 
amended or altered in any way until after the final regular season game of the player’s 
second contract year. 
 (iii) For the avoidance of doubt, any permissible renegotiated or extended 
Player Contract shall not be considered a Rookie Contract, and shall not be subject to 
the rules that limit Rookie Contracts. 
 
Section 4. Proven Performance Escalator: 
 (a) The Proven Performance Escalator is mandatory for Rookies drafted in 
the third through seventh rounds. Rookies drafted in the first or second rounds and 
Undrafted Rookies are not eligible to earn the Proven Performance Escalator. 
 (b)  The Proven Performance Escalator is a non-negotiable amount by which 
an eligible player’s year-four Paragraph 5 Salary may escalate provided the player achieves 
at least one of the two qualifiers set forth in Subsection (c) below. The Proven Perfor-
mance Escalator shall be deemed a part of every Rookie Contract of a player selected in 
the third through seventh round by virtue of this Agreement and may not be separately 
attached to such Rookie Contract. 
 (c) Qualifiers. An eligible player will qualify for the Proven Performance 
Escalator in his fourth League Year if: (1) he participated in a minimum of 35% of his 
Club’s offensive or defensive plays in any two of his previous three regular seasons; or 
(2) he participated in a “cumulative average” of at least 35% of his Club’s offensive or 
defensive plays over his previous three regular seasons. “Cumulative average” means the 
sum of the total number of offensive or defensive plays in which the player participated 
over the applicable seasons, divided by the sum of the Club’s offensive or defensive 
plays during the same seasons. (By way of example, if a player participates in 600 of the 
Club’s 1,000 offensive plays in his first season, 290 of the Club’s 1,000 plays in his 
second season, and 310 of the Club’s 1,000 plays in his third season for a total of 1,200 
plays out of a possible 3,000, the cumulative average would equal 40%). 
 (d) Amount. The Proven Performance Escalator shall equal the difference 
between (i) the amount of the Restricted Free Agent Qualifying Offer for a Right of 
First Refusal Only as set forth in, or as calculated in accordance with, Article 9 for the 
League Year in such player’s fourth season and (ii) the player’s year-four Rookie Salary 
(excluding signing bonus and amounts treated as signing bonus). The resulting amount 
shall be added to the stated amount of the player’s year-four Paragraph 5 Salary. By way 
of example, if a rookie drafted in round three of the 2011 Draft has a year-four Rookie 
Salary of $1,000,000 (consisting of $700,000 in Paragraph 5 Salary, $150,000 in signing 
bonus proration, $100,000 in an incentive, and a $50,000 roster bonus), and the 2014 
Restricted Free Agent Qualifying Offer for a Right of First Refusal Only equals 
$1,400,000, then, upon achieving the qualifier, the player’s stated Paragraph 5 Salary 
($700,000) shall increase by $550,000 (i.e., $1,400,000 minus (1) the $700,000 Paragraph 
5 Salary, (2) the $100,000 incentive, and (3) the $50,000 roster bonus). As a result, the 
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player’s total earnable Salary in the 2014 League Year (minus his signing bonus prora-
tion) shall be $1,400,000, consisting of the player’s $1,250,000 Paragraph 5 Salary (as 
escalated), his $100,000 incentive, and his $50,000 roster bonus.   
 (e) The amount by which a player’s Paragraph 5 Salary may increase pur-
suant to this section shall not be considered Rookie Salary and shall not count toward 
the Total Rookie Compensation Pool, the Club’s Total Rookie Allocation, or the 25% 
Increase Rule.  
 (f) No portion of the Proven Performance Escalator may be guaranteed for 
skill, football-related injury or Salary Cap-related contract termination either before or 
after the player has achieved the qualifiers for the Escalator. 
  
Section 5. Additional Terms:  
 (a) If, pursuant to Article 6, Section 2 and/or Article 10, Section 15, a Club 
has one or more Compensatory Draft Selections, an amount shall be added to the Club’s 
Year-One Rookie Allocation, the Club’s Total Rookie Allocation, the Total Rookie 
Compensation Pool, and the Year-One Rookie Compensation Pool, based upon a Year-
One Formula Allotment to be agreed upon by the NFL and the NFLPA. In the event 
that a Club signs a Player Contract with a Drafted Rookie who was drafted in a prior 
League Year, an additional amount shall be added to that Club’s Year-One Rookie Allo-
cation, and to the Year-One Rookie Compensation Pool, equal to the lower of (i) the 
Player’s Year-One Formula Allotment multiplied by the Year-One Rookie Compensa-
tion Pool in the League Year in which the player was drafted or (ii) the amount of 
unused Room under the Club’s Year-One Rookie Allocation for the League Year in 
which the player was drafted. A corresponding amount shall also be added to that Club’s 
Total Rookie Allocation and to the Total Rookie Compensation Pool, based upon the 
amount described above. Notwithstanding the above, the Drafted Rookie’s Year-One 
Minimum Allotment multiplied by the Year-One Rookie Compensation Pool will con-
tinue to count against the Club’s Year-One Rookie Allocation in the year the player was 
drafted. 
 (b) In the event that the NFL holds a Supplemental Draft in addition to its 
annual Draft, adjustments shall be made to the Total Rookie Compensation Pool, Year-
One Rookie Compensation Pool, the Club’s Total Rookie Allocation and the Club’s 
Year-One Rookie Allocation in a manner to be agreed upon by the NFL and the 
NFLPA. 
 (c) In any League Year in which one or more expansion Teams enter the 
League, the amount of the Total Rookie Compensation Pool and the Year-One Rookie 
Compensation Pool shall be increased proportionally (e.g., by 1/32 for every Expansion 
Team added to a 32 Team League) to account for the additional Draft selections of any 
such expansion Teams.  
 (d)  If a Club has a Rookie football development program apart from its 
allowable minicamp(s) prior to its training camp, the following categories of per player 
reimbursements or payments will not be counted against the Year-One Rookie Compen-
sation Pool or the Total Rookie Compensation Pool: (1) one round trip airline ticket or 
its cash equivalent from the player’s place of residence to the Club city and back, not to 
exceed $1,500; (2) room and board or its equivalent of up to $145 per day, up to a max-
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imum of sixty days; and (3) ground transportation to and from the player’s place of 
residence in the Club’s city to the Club’s facility. 
 (e) Until a Drafted Rookie signs a Rookie Contract, the Year-One Minimum 
Allotment for that player multiplied by the Year-One Rookie Compensation Pool shall 
count against the Club’s Year-One Rookie Allocation. If a Drafted Rookie accepts the 
Required Tender described in Article 6, Section 3, then the player must be paid in his 
first season at the rate of the Minimum Allotment multiplied by the Year-One Rookie 
Compensation Pool. 
 
Section 6. Performance Incentives: 
 (a)  Rookie Contracts for players selected in rounds one and two may contain 
performance incentives based upon achievement of an agreed-upon offensive or defen-
sive regular season playtime percentage (calculated by dividing the player’s total regular 
season plays (offensive or defensive) by the Club’s total regular season plays) of at least 
(i) 35% in the first year of his initial contract or (ii) 45% in any subsequent year of such a 
contract. Rookie Contracts for players selected in rounds three through seven and Un-
drafted Rookies may contain performance incentives based upon achievement of an 
agreed-upon offensive or defensive regular season playtime percentage (calculated by 
dividing the player’s total regular season plays (offensive or defensive) by the Club’s total 
regular season plays) of at least (i) 15% in the first year of his initial contract or (ii) 30% 
in any subsequent year of such a contract. Any performance incentive for less than the 
offensive or defensive playtime percentages described above or based upon the 
achievement of any other statistic or honor is prohibited.  
 (b) All performance incentives shall be considered Rookie Salary, shall count 
at the highest possible earnable amount for each League Year the incentive is applicable, 
and will be included in the 25% Increase Rule, Year-One Rookie Salary (if applicable), 
the Total Rookie Compensation Pool, the Year-One Rookie Compensation Pool (if 
applicable), the Club’s Total Rookie Allocation, and the Club’s Year-One Rookie Alloca-
tion (if applicable). 
 (c) Performance incentives may be earned only based upon playtime in the 
current League Year and may not be guaranteed for skill, injury or Salary Cap-related 
contract terminations. 
 (d) Performance incentives may not be modified, nullified, or created by 
achievement of or failure to achieve other incentives.  
 (e) Unearned performance incentives in a current year may not be carried 
forward into future years. Earned performance incentives may not negate future year 
performance incentives or create additional incentives.  
 (f) A player’s achievement of an incentive may not determine or affect 
whether he will or may achieve any performance incentive in a subsequent season. 
 (g) Performance incentives based upon individual performance for ranking 
on the Club or in the League, Division or Conference (e.g., leading the Club in offensive 
playtime) are prohibited.  
 (h) A performance incentive must be based only upon a specific numerical 
playtime amount. For example, an incentive may provide for a player to receive a bonus 
if he participates in 40% of his Club’s offensive plays, but it may not provide for the 
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player to receive the performance incentive if he improves in playtime over a prior sea-
son. 
  
Section 7. Fifth-Year Option for First Round Selections: 
 (a) Exercise Period. A Club has the unilateral right to extend from four 
years to five years the term of any Rookie Contract of a player selected in the first round 
of the Draft (the “Fifth-Year Option”). To do so, the Club must give written notice to 
the player after the final regular season game of the player’s third season but prior to 
May 3 of the following League Year (i.e., year four of the contract).  
 (b)  Compensation Terms. The Fifth-Year Option is a non-negotiable, 
standard fixed Paragraph 5 Salary calculated pursuant to Subsections (e) and (f) below. 
Any compensation terms other than the player’s Paragraph 5 Salary described in Subsec-
tions (e) and (f) below are prohibited. 
 (c)  Automatic Inclusion. The terms and conditions of the Fifth-Year Op-
tion shall, if exercised, be as set forth below. The Fifth-Year Option shall also contain all 
permissible non-compensation terms from the player’s year-four contract carried for-
ward unchanged. The Fifth-Year Option shall be deemed a part of every Rookie 
Contract of a player selected in the first round by virtue of this Agreement and may not 
be separately attached to such Rookie Contract. 
 (d)  Prohibited Terms Related to the Option. In a Rookie Contract, there 
may be no option bonuses, option exercise fees, nonexercise fees, option buyout 
amounts or any other form of payment that vests as a result of the Club either (i) exer-
cising the Fifth-Year Option, or (ii) declining to exercise the Fifth Year Option. For 
example, no amount contracted for or paid to the player for years one through four of 
his Rookie Contract may be contingent upon the exercise or nonexercise of the Fifth-
Year Option. The Club may not waive its unilateral right to exercise or not to exercise 
the Fifth Year Option. 
 (e) Fifth-Year Option for First Ten Selections in Round One.  
 (i) For a Drafted Rookie selected with one of the first ten overall picks in 
the Draft, the Paragraph 5 Salary for the player’s Fifth-Year Option shall equal the Tran-
sition Tender that applies in the League Year that is the fourth year of the Rookie’s 
Contract (as calculated pursuant to Article 10, Section 4) for players at the same position 
(using the categories in Article 10, Section 7(a)) at which the Rookie participated in the 
most plays during his third League Year. No other Salary (other than the minimum off-
season workout per diem and compensation for community relations/sponsor 
appearances or promotional activities (subject to the maximum amounts permitted in 
Section 3(b)(iv) above)) is permitted for the Fifth-Year Option. 
 (ii) The entire Paragraph 5 Salary for the Fifth-Year Option shall be guaran-
teed for injury-related termination only, effective upon the Club’s exercise of the Option. 
The entire Paragraph 5 Salary for the Fifth-Year Option shall be guaranteed for skill, 
injury, and Salary Cap-related termination if the player is on his Club’s Active/Inactive 
roster at the start of the player’s fifth League Year (i.e., the option year). 
 (iii) The Fifth-Year Option Paragraph 5 Salary shall not be considered Roo-
kie Salary and will not count against the Total Rookie Compensation Pool, or against the 
Club’s Total Rookie Allocation, or for purposes of the 25% Increase Rule. 
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 (f) Fifth-Year Option for All Other Selections in Round One. 
 (i) For any other Drafted Rookie selected in round one, the Paragraph 5 
Salary for the player’s Fifth-Year Option shall equal an amount that would apply in the 
fourth League Year of the Rookie Contract if one calculated the Transition Tender for 
that League Year by using the same methodology as set forth in Article 10, Section 4, but 
using the applicable third through twenty-fifth highest Salaries (as “Salary” is defined in 
Article 10) (as opposed to the ten highest Salaries) for players at the position at which 
the Rookie participated in the most plays during his third League Year. No other Salary 
(other than the minimum offseason workout per diem and compensation for community 
relations/sponsor appearances or promotional activities (subject to the maximum 
amounts permitted in Section 3(b)(iv) above)) is permitted for the Fifth-Year Option. 
 (ii) The entire Paragraph 5 Salary for the Fifth-Year Option shall be guaran-
teed for injury-related termination only, effective upon the Club’s exercise of the Option. 
The entire Paragraph 5 Salary for the Fifth-Year Option shall be guaranteed for skill, 
injury, and Salary Cap-related termination if the player is on his Club’s roster at the start 
of the player’s fifth League Year (i.e., the option year). 
 (iii) The Fifth-Year Option Paragraph 5 Salary shall not be considered Roo-
kie Salary and will not count against the Total Rookie Compensation Pool, or against the 
Club’s Total Rookie Allocation, or for purposes of the 25% Increase Rule. 
 (g)  Breach. (i) Notwithstanding anything to the contrary in Article 42 or 
Article 4, after the Club has exercised its Fifth-Year Option, any unexcused late report-
ing to or absence from preseason training camp by a player in the fifth League Year of 
his contract (the option year) shall subject the player to a fine of $30,000 per day, plus 
one week’s regular season salary for each preseason game missed.  
 (ii)  Nothing in this Section shall preclude a player and a Club from agreeing 
to contract provisions relating to the forfeiture of Salary earnable in any League Year 
prior to the player’s option year, subject to the restrictions set forth in Article 4, Section 
9. 
 
Section 8. Salary Cap Treatment: For purposes of Team Salary under the Salary Cap, 
Rookie Contracts shall be valued pursuant to Article 13, Section 7, provided that any 
performance incentives (as described in Section 6 of this Article) in year one of the Roo-
kie Contract shall be deemed “likely to be earned.”  
 
Section 9. Rookie Redistribution Fund: 
 (a)  In each League Year of this Agreement other than the 2011 League Year, 
the NFL and the NFLPA shall create a fund known as the Rookie Redistribution Fund 
(the “Fund”) that will be treated in the same manner as any other Player Benefit Cost, 
provided that the NFLPA provides the NFL with notice prior to the issuance of the 
Initial Special Purpose Letter that the NFLPA desires to have the Fund and indicates the 
amount of the Fund. The maximum amount of this Fund shall be $25 million for the 
2012 League Year, $50 million for the 2013 League Year and $100 million for the 2014 
League Year. The maximum amount of the Fund shall increase in each subsequent 
League Year by the annual rate of growth of the Year-One Rookie Compensation Pool. 
In each League Year in which there is a Fund, the total amount of the Fund shall be 
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distributed in a proportion to be determined by the NFLPA: (i) to offset against the 
portion of the Legacy Benefit that is allocated as a Player Benefit Cost in such League 
Year; (ii) to fund a Veteran Player performance-based compensation pool as agreed upon 
by the parties; or (iii) for any other new Benefit for current or retired players as agreed 
upon by the parties. Set forth in the table below are examples, without limitation to any 
other examples, of the effect that various distributions would have upon the calculation 
of the Salary Cap under a hypothetical Player Cost Amount of $145 million assuming (i) 
the maximum Fund amount equals $25 million; and (ii) that projected Player Benefit 
Costs other than the Fund equal $23 million per Club:  
 
 
Scenario 

 
Declared 
Fund 

Required 
Distribution 
(per-Club) 

Player 
Benefit Costs 
(per-Club) 

 
Salary Cap 

Player 
Cost 
Amount 
 

A $0 $0 $23,000,000 $122,000,000 $145,000,000 
B $12,500,000 $390,625 $23,390,625 $121,609,375 $145,000,000 
C $25,000,000 $781,250 $23,781,250 $121,218,375 $145,000,000 
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ARTICLE 8 
VETERANS WITH LESS THAN THREE ACCRUED SEASONS 

 
Section 1. Accrued Seasons Calculation: 
 (a) For the purposes of calculating Accrued Seasons under this Agreement, a 
player shall receive one Accrued Season for each season during which he was on, or 
should have been on, full pay status for a total of six or more regular season games, but 
which, irrespective of the player’s pay status, shall not include games for which the player 
was on: (i) the Exempt Commissioner Permission List, (ii) the Reserve PUP List as a 
result of a nonfootball injury, or (iii) a Club’s Practice Squad. 
 (b) A player shall not receive an Accrued Season for any League Year in 
which the player is under contract to a Club and in which he failed to report to such 
Club at least thirty days prior to the first regular season game of that season, or in which 
the player thereafter failed to perform his contract services for the Club for a material 
period of time unless he demonstrates to the Impartial Arbitrator extreme personal 
hardship causing such failure to report or perform, such as severe illness or death in the 
family. The determination of the Impartial Arbitrator shall be made within thirty days of 
the application by the player, and shall be based upon all information relating to such 
hardship submitted by such date. The determination of the Impartial Arbitrator shall be 
final and binding upon all parties. 
  
Section 2. Negotiating Rights of Players with Less Than Three Accrued Seasons: 
Any Veteran with less than three Accrued Seasons whose contract has expired may 
negotiate or sign a Player Contract only with his Prior Club, if before the first day of the 
League Year after the expiration of his contract, his Prior Club tenders the player a one 
year Player Contract with a Paragraph 5 Salary of at least the Minimum Active/Inactive 
List Salary applicable to that player. A player receiving such a Tender shall be known as 
an “Exclusive Rights Player.” If the Prior Club has not by that date made the Required 
Tender or later withdraws such Tender, the player shall be completely free to negotiate 
and sign a Player Contract with any Club, and any Club shall be completely free to nego-
tiate and sign a Player Contract with such player, without any penalty or restriction, 
including, but not limited to, Draft Choice Compensation between Clubs or First Refus-
al Rights of any kind, or any signing period. 
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ARTICLE 9 
VETERAN FREE AGENCY 

 
Section 1. Unrestricted Free Agents: 
 (a) Subject to the provisions of Section 5 below and of Article 10, any player 
with four or more Accrued Seasons shall, at the expiration of his Player Contract, be-
come an Unrestricted Free Agent. Such player shall be completely free to negotiate and 
sign a Player Contract with any Club, and any Club shall be completely free to negotiate 
and sign a Player Contract with such player, without penalty or restriction, including, but 
not limited to, Draft Choice Compensation between Clubs or First Refusal Rights of any 
kind, subject to the signing period set forth below. 
 (b) Signing Period.  (i) In the event that an Unrestricted Free Agent has not 
signed a Player Contract with a Club by July 22 or the first scheduled day of the first 
NFL training camp, whichever is later, in the League Year following the expiration of his 
last Player Contract, he may negotiate or sign a Player Contract from July 22 until the 
Tuesday following the tenth week of the regular season, at 4:00pm New York time, only 
with his Prior Club, provided that the Prior Club by June 1 has tendered to the player a 
one year Player Contract of at least 110% of either (a) his Prior Year Salary (if his expir-
ing Player Contract is not a Player Contract he entered into as a Rookie), or (b) his 
Paragraph 5 Salary (if his expiring Player Contract is a Player Contract he entered into as 
a Rookie, without renegotiation), in each case with all other terms of his contract identic-
al to his prior year’s contract. For the purposes of this Subsection, “Prior Year Salary” 
means the total of the Paragraph 5 Salary, roster and reporting bonuses, pro-rata portion 
of signing bonus, and other payments to players in compensation for the playing of 
professional football for the last year of the player’s most recently negotiated Player 
Contract, except for performance bonuses other than roster and reporting bonuses. 
Prior Year Salary shall also include any unrepaid loans made, guaranteed or collateralized 
by a Team or its Team Affiliate to a player or Player Affiliate. 
 (ii) If an Unrestricted Free Agent described in Subsection 1(b)(i) above has 
not signed a Player Contract by the Tuesday following the tenth week of the regular 
season, at 4:00pm New York time, the player shall be prohibited from playing football in 
the NFL for the remainder of that League Year, absent a showing to the Impartial Arbi-
trator of extreme Club or extreme personal hardship. The determination of the Impartial 
Arbitrator shall be made within five days of the application and shall be based upon all 
information relating to such hardship submitted by such date. The determination of the 
Impartial Arbitrator shall be final and binding upon all parties. 
 (iii) If an Unrestricted Free Agent does not play in the NFL for the remaind-
er of a League Year pursuant to Subsection 1(b)(ii) above, commencing the first day of 
the following League Year, the player shall be free to negotiate and sign a Player Con-
tract with any Club, and any Club shall be completely free to negotiate and sign a Player 
Contract with such player, without penalty or restriction, including, but not limited to, 
Draft Choice Compensation between Clubs or First Refusal Rights of any kind, or any 
signing period. 
 (c) In the event that an Unrestricted Free Agent has not signed a Player 
Contract with a Club by June 1 of the League Year following the expiration of his last 
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Player Contract, and if his Prior Club has not by that date tendered to the player a one 
year Player Contract in accordance with the requirements of Subsection 1(b)(i) above, or 
has withdrawn the Tender, the player shall continue to be an Unrestricted Free Agent 
and shall be completely free to negotiate and sign a Player Contract with any Club, and 
any Club shall be completely free to negotiate and sign a Player Contract with such play-
er, without any penalty or restriction, including, but not limited to, Draft Choice 
Compensation between Clubs or First Refusal Rights of any kind, or any signing period. 
 (d) An Unrestricted Free Agent shall not be subject to any limitations on the 
period of time before which he may qualify as an Unrestricted Free Agent again, or to 
any limitations on the number of times he may be an Unrestricted Free Agent. 
 (e) Promptly upon but no later than two business days after the signing of 
any Unrestricted Free Agent to a Player Contract, the signing Club shall notify the NFL, 
which shall notify the NFLPA of such signing. 
 
Section 2. Restricted Free Agents: 
 (a) Definition. Any Veteran player with three Accrued Seasons, but less 
than four Accrued Seasons shall, at the expiration of his last Player Contract during such 
period, become a Restricted Free Agent. Any such player shall be completely free to 
negotiate and sign a Player Contract with any Club, and any Club shall be completely free 
to negotiate and sign a Player Contract with any such player, subject to the restrictions 
set forth in this Article. 
 (b) Qualifying Offers. (i) In order to receive the following specified Rights 
of First Refusal and/or Draft Choice Compensation with respect to a Restricted Free 
Agent, the Prior Club of a Restricted Free Agent must tender the player a Qualifying 
Offer on or before the first date of the Restricted Free Agent Signing Period, as follows 
(all amounts applicable for the 2011 League Year only): 
 (1) Right of First Refusal Only

 (2) 

: one year Player Contract with Paragraph 5 
Salary of at least $1,200,000; 

Right of First Refusal and Draft Selection at Player’s Original Draft 
Round

 (3) 

: one year Player Contract with a Paragraph 5 Salary of at least (a) the amount set 
forth in Subsection (b)(i)(1) above, or (b) 110% of the player’s prior year’s Paragraph 5 
Salary, whichever is greater; in addition, if option (b) applies, all other terms of the play-
er’s prior year contract are carried forward unchanged (this Subsection is subject to the 
rules of Subsection (c) below); 

Right of First Refusal, One Second Round Draft Selection

 (4) 

: one year 
Player Contract with a Paragraph 5 Salary of at least (a) $1,835,000, or (b) 110% of the 
player’s prior year’s Paragraph 5 Salary, whichever is greater; in addition, if option (b) 
applies, all other terms of the player’s prior year contract are carried forward unchanged; 
and 

Right of First Refusal and One First Round Draft Selection

 (ii) Beginning in the 2012 League Year, the dollar amounts specified in Sub-
section (i) above shall increase annually by the percentage increase (if any) in the Salary 

: one year 
Player Contract with a Paragraph 5 Salary of at least (a) $2,611,000, or (b) 110% of the 
player’s prior year’s Paragraph 5 Salary, whichever is greater; in addition, if option (b) 
applies, all other terms of the player’s prior year contract are carried forward unchanged. 



 
  

37 

Cap over the prior League Year, subject to a minimum increase of 5% and a maximum 
increase of 10%. 
 (c)(i) Notwithstanding Subsection 2(b)(i) above, in the event that a Prior Club 
tenders any of its Restricted Free Agents originally selected in a draft round lower than 
the first round a Qualifying Offer that requires Draft Choice Compensation of one first 
round selection (the “(c)(i) Upgraded Tender”), the Prior Club shall only be eligible to 
receive Draft Choice Compensation of one second round selection for any of its Re-
stricted Free Agents originally selected in the first round of the Draft, unless such 
Restricted Free Agents have each received a Qualifying Offer of at least the amount of 
the (c)(i) Upgraded Tender. 
 (ii) Notwithstanding Subsection 2(b)(i) above, in the event that a Prior Club 
tenders any of its Restricted Free Agents originally selected in a draft round lower than 
the second round a Qualifying Offer that requires Draft Choice Compensation of one 
second round selection (the “(c)(ii) Upgraded Tender”), the Prior Club shall only be 
eligible to receive Draft Choice Compensation of one third round selection for any of its 
Restricted Free Agents originally selected in the second round of the Draft, unless such 
Restricted Free Agents have each received a Qualifying Offer of at least the amount of 
the (c)(ii) Upgraded Tender. 
 (d) In the event a Prior Club withdraws its Qualifying Offer, the Restricted 
Free Agent shall immediately become a Free Agent and shall be completely free to nego-
tiate and sign a Player Contract with any Club, and any Club shall be completely free to 
negotiate and sign a Player Contract with any such player, without being subject to First 
Refusal, Draft Choice Compensation, Signing Period, or any other limitation of any kind. 
 (e) Signing Period. The dates of the period in which Restricted Free 
Agents shall be free to negotiate and sign a Player Contract with any Club (the “Signing 
Period”) shall be agreed upon by the NFL and the NFLPA by the previous September 1, 
but in no event may such Signing Period be less than thirty-five days, nor may it end 
later than five days before the Draft for that League Year, unless the parties agree other-
wise. 
 (f)(i) In the event that a Restricted Free Agent has not signed a Player Con-
tract with a Club within the Signing Period in the League Year following the expiration 
of his last Player Contract, and if the Prior Club has not withdrawn the Qualifying Offer, 
the Prior Club shall be the only Club with which the player may negotiate or sign a Play-
er Contract for that League Year. If the player’s Qualifying Offer is greater than 110% of 
the player’s prior-year Paragraph 5 Salary (with all other terms of his prior year contract 
carried forward unchanged), the Club may withdraw the Qualifying Offer on June 15 
and retain its rights under the preceding sentence, so long as the Club immediately ten-
ders the player a one year Player Contract of at least 110% of his prior-year Paragraph 5 
Salary (with all other terms of his prior year contract carried forward unchanged) (the 
“June 15 Tender”). Notwithstanding the foregoing, for any Restricted Free Agent sub-
ject to the Right of First Refusal Only Tender under Subsection 2(b)(i)(1) above who has 
not signed a Player Contract with a Club within the Signing Period, in order to be subject 
to the June 15 Tender, the Prior Club must by June 1 tender to such Restricted Free 
Agent a one-year Player Contract of at least 110% of his prior-year Paragraph 5 Salary 
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(with all other terms of his prior-year contract carried forward unchanged) or extend the 
Subsection 2(b)(i)(1) Tender, whichever is greater (the “June 1 Tender”). 
 (iii) If a Restricted Free Agent described in Subsection 2(b)(i) above has not 
signed a Player Contract by the Tuesday following the tenth week of the regular season, 
at 4:00pm New York time, the player shall not play football in the NFL for the remaind-
er of that League Year, absent a showing to the Impartial Arbitrator of extreme Club or 
extreme personal hardship. The determination of the Impartial Arbitrator shall be made 
within five days of the application, and shall consider all information relating to such 
hardship submitted by such date. The determination of the Impartial Arbitrator shall be 
final and binding upon all parties. 
 (iii) If a Restricted Free Agent does not play in the NFL in a League Year, his 
Prior Team shall have the right to tender such player any Qualifying Offer consistent 
with Section 2(b) prior to the next League Year’s Restricted Free Agent Signing Period. 
In the event such a Qualifying Offer is tendered, the Prior Team shall have the applica-
ble rights regarding such player according to such Tender, and such player shall have the 
same rights regarding negotiations with other Clubs as he had the previous League Year. 
 (g) A Restricted Free Agent receiving the Tender provided for in Sections 
2(b)(i)(2)–(4) shall have the option of accepting a one-year NFL Player Contract for 
110% of his Prior Year Paragraph 5 Salary (with all other terms of his prior year contract 
carried forward unchanged) in lieu of a Player Contract for the applicable alternative 
amount specified in the aforementioned Sections, if he so wishes, regardless of which 
Player Contract is for a greater amount. 
 (h) In the event that a Restricted Free Agent has not signed a Player Con-
tract with a Club, and if his Prior Club withdraws the Qualifying Offer or June 1 or June 
15 Tender, as applicable, such player shall be completely free to negotiate and sign a 
Player Contract with any Club, and any Club may negotiate and sign a Player Contract 
with such player, without any penalty or restriction, including, but not limited to, Draft 
Choice Compensation between Clubs or First Refusal Rights of any kind, or any signing 
period. 
 (i) Promptly upon but no later than two business days after the signing of 
any Restricted Free Agent to a Player Contract, or the extending to any Restricted Free 
Agent of a Qualifying Offer, the signing or extending Club shall notify the NFL, which 
shall notify the NFLPA of such signing or offer. 
 (j) Draft Choice Compensation under this Article shall be due in that 
League Year’s Draft unless the Offer Sheet is received by the Prior Club later than two 
days before that League Year’s Draft, in which case Draft Choice Compensation shall be 
due in the following League Year’s Draft. 
 (k) Notwithstanding the foregoing, in the event that the Prior Club of a 
Restricted Free Agent has tendered the player a Qualifying Offer in an amount at least 
$500,000 greater than that required by Subsection 2(b)(i)(4) above, then the Club shall 
have a Right of First Refusal and Draft Choice Compensation of One First Round Selec-
tion and any provision in an Offer Sheet to such player waiving or limiting the New 
Club’s ability to designate the player as a Franchise Player or Transition Player in the 
future shall not be a Principal Term, and therefore need not be included in a contract 
formed with the Prior Club as a result of matching such Offer Sheet (but shall be in-
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cluded in a contract formed with the New Club as a result of the Prior Club not match-
ing such an Offer Sheet).  
 
Section 3. Offer Sheet and Right of First Refusal Procedures: 
 (a) Offer Sheets. When a Restricted Free Agent receives an offer to sign a 
Player Contract from any Club (the “New Club”) other than the Prior Club, which offer 
the player desires to accept, he shall give to the Prior Club a completed certificate sub-
stantially in the form of Appendix B, attached hereto (the “Offer Sheet”), signed by the 
Restricted Free Agent and the New Club, which shall contain the “Principal Terms” (as 
defined below) of the New Club’s offer. The New Club and the player must specifically 
identify in the Offer Sheet those provisions they believe are Principal Terms. The Prior 
Club, within five days from the date it receives the Offer Sheet, may exercise or not 
exercise its Right of First Refusal, which shall have the legal consequences set forth 
below.  
 (b) First Refusal Exercise Notice. If the Prior Club gives the Restricted 
Free Agent a “First Refusal Exercise Notice” substantially in the form of Appendix C, 
attached hereto, within five days from the date the Prior Club receives an Offer Sheet, 
but not later than one day before the Draft (unless the parties agree otherwise), such 
Restricted Free Agent and the Prior Club shall be deemed to have entered into a binding 
agreement, which they shall promptly formalize in a Player Contract, containing (i) all the 
Principal Terms (subject to Subsection (e) below); (ii) those terms of the NFL Player 
Contract not modified by the Principal Terms; and (iii) such additional terms, not less 
favorable to the player than those contained in the Offer Sheet as may be agreed upon 
between the Restricted Free Agent and the Prior Club. 
 (c) No First Refusal Exercise Notice. If the Prior Club does not give the 
Restricted Free Agent the First Refusal Exercise Notice within the applicable period, the 
player and the New Club shall be deemed to have entered into a binding agreement, 
which they shall promptly formalize in a Player Contract, containing (i) all the Principal 
Terms; (ii) those terms of the NFL Player Contract not modified by the Principal Terms; 
and (iii) such additional terms, not less favorable to the Restricted Free Agent than those 
contained in the Offer Sheet, as may be agreed upon between the Restricted Free Agent 
and the New Club (subject to Section 5 below), and the Restricted Free Agent’s Prior 
Club shall receive from the New Club the Draft Choice Compensation, if any, specified 
in Section 2 above of this Article. Any Club that does not have available, in the upcom-
ing Draft, the selection choice or choices (its own or better choices in the applicable 
rounds) needed to provide Draft Choice Compensation in the event of a timely First 
Refusal Exercise Notice may not sign an Offer Sheet in such circumstances. The player 
and the New Club may not renegotiate such Player Contract to reduce the Salary in such 
contract until after the end of the first regular season covered by the Contract. Neither 
the player nor the New Club may exercise an option in such Player Contract that reduces 
Salary in the first League Year of such contract until after the end of the first regular 
season covered by the Contract. 
 (d) One Offer Sheet. There may be only one Offer Sheet signed by a Re-
stricted Free Agent outstanding at any one time, provided that the Offer Sheet has also 
been signed by a Club. An Offer Sheet, before or after it is given to the Prior Club, may 
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be revoked or withdrawn only by the Clubs upon the written consent of the Restricted 
Free Agent. In either of such events, the Restricted Free Agent shall again be free to 
negotiate and sign a Player Contract with any Club, and any Club shall again be free to 
negotiate and sign a Player Contract with such Restricted Free Agent, subject to the 
Prior Club’s continued Right of First Refusal and/or Draft Choice Compensation as 
described in this section. 
 (e) Principal Terms. For the purposes of this Article (and Article 10), the 
Principal Terms of an Offer Sheet shall include only: 
 (i) Salary, which shall consist only of (a) the fixed and specified dollar 
amounts the New Club will pay, guarantee or lend to the Restricted Free Agent and/or 
his designees (currently and/or as deferred compensation in specified installments on 
specified dates) in consideration for his services as a football player under the Player 
Contract (i.e., signing bonus, Paragraph 5 Salary, and reporting and roster bonuses); and 
(b) Salary that is variable and/or is subject to calculation only upon the following bases: 
(1) based upon the performance of the Club extending the Offer Sheet (only those in-
centives which are “likely to be earned” by the player if he enters into a Player Contract 
with the New Club, pursuant to Subsection (c) above, must be matched by the Prior 
Club for the purpose of exercising a Right of First Refusal, and such incentives may not 
exceed 15% of the Salary in the Offer Sheet); and (2) League honors listed in Exhibit C 
to Article 13; and 
 (ii) Any modifications of and additions to the terms contained in the NFL 
Player Contract requested by the Restricted Free Agent and acceptable to the New Club, 
that relate to non-compensation terms (including guarantees, no-cut, and no-trade provi-
sions) of the Restricted Free Agent’s employment as a football player (which shall be 
evidenced either by a copy of the NFL Player Contract, marked to show changes, or by a 
written brief summary contained in or attached to the Offer Sheet). 
 (iii) Notwithstanding Subsections (i) and (ii) above, no Offer Sheet may con-
tain a Principal Term that would create rights or obligations for the Old Club that differ 
in any way (including but not limited to the amount of compensation that would be paid, 
the circumstances in which compensation would be guaranteed, or the circumstances in 
which other contractual rights would or would not vest) from the rights or obligations 
that such Principal Term would create for the Club extending the Offer Sheet (i.e., no 
“poison pills”).  
 (f) No Property or Investments. A Club may not offer any item of proper-
ty or investments other than Salary as part of the Principal Terms contained in an Offer 
Sheet. 
 (g) Incentives. For those incentives which are based on Club performance, 
only those incentives which are “likely to be earned” by the player if he enters into a 
Player Contract with the New Club, pursuant to Subsection (c) above, must be matched 
by the Old Club for the purpose of exercising a Right of First Refusal. 
 (h) No Consideration Between Clubs. There may be no consideration of 
any kind given by one Club to another Club in exchange for a Club’s decision to exercise 
or not to exercise its Right of First Refusal, or in exchange for a Club’s decision to sub-
mit or not to submit an Offer Sheet to a Restricted Free Agent or to make or not to 
make an offer to enter into a Player Contract with a Restricted Free Agent. Nothing in 
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this Subsection shall preclude a Prior Club from entering into a Player Contract with a 
player subject to a Tender, and subsequently trading that player under that Player Con-
tract to another Club, provided that the player and the NFLPA must approve in advance 
any such trade that takes place during the Signing Period. If a Club exercises its Right of 
First Refusal and matches an Offer Sheet, that Club may not trade that player to the 
Club that submitted the Offer Sheet for at least one calendar year, unless the player 
consents to such trade.  
 (i) NFL Only. No Right of First Refusal rule, practice, policy, regulation, or 
agreement, including any Right of First Refusal applicable to any Restricted Free Agent 
or Transition Player pursuant to Article 10 below, may apply to the signing of a Player 
Contract with, or the playing with, any club in any professional football league other than 
the NFL by any Restricted Free Agent (except as agreed by the player in the circums-
tances set forth in Section 5 below). This prohibition applies to any Right of First 
Refusal described in this Agreement (except as described in Section 5 below). 
 (j) No Assignment. No Right of First Refusal may be assigned to any other 
Club (except as provided in Article 6, Section 7 or as agreed by the player in the circums-
tances set forth in Section 5 below). This prohibition applies to any Right of First 
Refusal described in this Agreement (except as described in Section 5 below), including 
any Right of First Refusal with respect to Restricted Free Agents, Transition Players, or 
Drafted Rookies described in Article 6, Section 5. 
 (k) Copies. Promptly upon but no later than two business days after the 
giving of an Offer Sheet to the Prior Club, the Restricted Free Agent shall cause a copy 
thereof to be given to the NFL, which shall notify the NFLPA. Promptly upon but no 
later than two business days after the giving of a First Refusal Exercise Notice to the 
Restricted Free Agent, the Prior Club shall cause a copy thereof to be given to the NFL, 
which shall notify the NFLPA. At any time after the giving of an Offer Sheet to a Prior 
Club, the NFL may require the New Club to cause a copy thereof to be given to the 
NFL and the NFLPA. 
 (j) Disputed Offer Sheet. In the event of any dispute regarding whether a 
term in an Offer Sheet is or is not a Principal Term that must be matched, including any 
dispute regarding whether a term is an impermissible poison pill designed to discourage 
or prohibit the Prior Club from exercising a Right of First Refusal, the dispute shall be 
presented to the Impartial Arbitrator for expedited resolution under Section 4 below. 
The Impartial Arbitrator shall identify all of the terms that would have to be matched by 
the Prior Club, and the Prior Club shall have two days after such decision in which to 
exercise its Right of First Refusal. 
 
Section 4. Expedited Arbitration: An expedited arbitration before the Impartial Arbi-
trator, whose decision shall be final and binding upon all parties, shall be the exclusive 
method for resolving the disputes set forth in this Section. If a dispute arises between 
the player and either the Prior Club or the New Club, as the case may be, relating to their 
respective obligations to formalize their binding agreements created under Subsections 
3(b) or (c) above, or as to whether the binding agreement is between the Restricted Free 
Agent and the New Club or the Restricted Free Agent and the Prior Club, such dispute 
shall immediately be submitted to the Impartial Arbitrator, who shall resolve such dis-
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pute within ten (10) days but in no event later than two (2) days before the Draft. The 
Impartial Arbitrator shall not have the power to terminate any such binding agreement; 
he shall have the power only to direct the parties to formalize such binding agreement 
into a Player Contract in accordance with the Principal Terms of the applicable Offer 
Sheet, as interpreted by the Impartial Arbitrator. 
 
Section 5. Individually Negotiated Limitations on Player Movement: 
 (a) All individually negotiated limitations on player movement are prohi-
bited, except as specifically provided as follows: 
 (i) If a Restricted Free Agent has been tendered a Qualifying Offer of (a) 
Paragraph 5 Salary of at least the applicable amount stated in Section 2(b)(i)(1) above or 
(b) at least 110% of his prior year’s Paragraph 5 Salary, whichever is greater (in each case 
with all other terms of his prior year contract carried forward), and the Qualifying Offer 
is fully guaranteed for skill and injury, the Restricted Free Agent and his Prior Club may 
negotiate and contract for an individual Right of First Refusal with respect to the servic-
es of such player. 
 (ii) Any Unrestricted Free Agent shall be permitted to negotiate and contract 
for an individual Right of First Refusal with any Club with respect to the services of such 
player.  
 (iii) Any player (other than a Free Agent) with less than three Accrued Sea-
sons is prohibited from negotiating any individual limitations on his movement in his 
Player Contract or otherwise, and all Clubs are prohibited from negotiating any such 
limitations with such players. 
 (iv) Any player that is designated a Franchise Player or a Transition Player 
may not negotiate and contract for an individual Right of First Refusal with any Club. 
 (v) Any individual Right of First Refusal that is negotiated and contracted 
for pursuant to Subsections (i)–(iii) above shall be void and unenforceable unless it is 
specified in a separate document signed by such player in the form annexed hereto as 
Appendix D, acknowledging such player’s waiver of the express right that Free Agents 
have under this Agreement to be free of any Right of First Refusal restriction on their 
freedom of movement. 
 (b) Rights of First Refusal negotiated pursuant to this Section 5 may be 
traded or assigned as part of a player’s contract. 
 
Section 6. Notices, Etc.: 
 (a) Any Offer Sheet, First Refusal Exercise Notice, or other writing required 
or permitted to be given under this Article 9 or Article 10, shall be sent either by person-
al delivery or by overnight mail, or by electronic mail in .pdf form, in each case a 
confirmation copy shall also be sent by first class mail, addressed as follows: 
 (i) To any NFL Club: addressed to that Club at the principal address of such 
Club as then listed on the records of the NFL or at the Club’s principal office, to the 
attention of the Club’s president or general manager; 
 (ii) To the NFL: 280 Park Avenue, New York, New York 10017 (after Au-
gust 2011: 345 Park Avenue), to the attention of the Executive Vice President Labor & 
League Counsel; 



 
  

43 

 (iii) To a Restricted Free Agent: to his address listed on the Offer Sheet and, 
if the Restricted Free Agent designates a representative on the Offer Sheet and lists such 
representative’s address thereon, a copy shall be sent to such representative at such ad-
dress; and 
 (iv) To the NFLPA: 63 Gene Upshaw Place, 1133 20th Street, NW, Wash-
ington, DC 20036. 
 (b) An Offer Sheet shall be deemed given only when received by the Prior 
Club. A First Refusal Exercise Notice, a Qualifying Offer and any other writing required 
or permitted under Article 9 or Article 10 shall be deemed given when sent by the Prior 
Club. 
 (c) Subject to Article 17, Section 1, the NFL shall have the right to prepare 
and circulate to all Clubs two lists containing, respectively, no more than the name, ad-
dress, Social Security number, telephone number, college, position, Team, Right of First 
Refusal and/or any Draft Choice Compensation of each and every player who shall or 
has become (i) an Unrestricted Free Agent; (ii) a Restricted Free Agent, as of the end of 
the League Year, or as of the first date of the Signing Period, respectively, and no other 
list relating to Free Agents (“Free Agent Lists”). The NFL shall also have the right to 
prepare lists with the same information identifying players who are subject to a Franchise 
or Transition Tender, or who were eligible for but did not receive a Restricted Free 
Agent of Exclusive Rights Player Qualifying Offer. Information shall not be selectively 
withheld for some players but not others. If one or more Free Agent Lists are so circu-
lated, copies thereof shall be sent to the NFLPA. 



 
  

44 

ARTICLE 10 
FRANCHISE AND TRANSITION PLAYERS 

 
Section 1. Franchise Player Designations: Except as set forth in Section 9 below, 
each Club shall be permitted to designate one of its players who would otherwise be an 
Unrestricted Free Agent as a Franchise Player each season during the term of this 
Agreement. The player so designated may be one who would otherwise be a Restricted 
Free Agent. Except as set forth in Section 2(a)(i) below, any Club that designates a Fran-
chise Player shall be the only Club with which such Franchise Player may negotiate or 
sign a Player Contract during the period the player is so designated, notwithstanding the 
number of his Accrued Seasons. The period for Clubs to designate Franchise Players will 
begin on the twenty-second day preceding the first day of the new League Year and will 
end at 4:00pm New York time on the eighth day preceding the first day of the new 
League Year. 
 
Section 2. Required Tender for Franchise Players: 
 (a) Except as provided in Subsection (b) below, any Club that designates a 
Franchise Player shall on the date the designation is made notify the player and the 
NFLPA which one of the following two potential required tenders the Club has selected: 
 (i) Nonexclusive Franchise Tender. The Nonexclusive Franchise Tender 
shall be a one year NFL Player Contract for (A) the average of the five largest Prior Year 
Salaries for players at the position (within the categories set forth in Section 7(a) below) 
at which the Franchise Player participated in the most plays during the prior League 
Year, which average shall be calculated by: (1) summing the amounts of the Franchise 
Tags for players at that position for the five preceding League Years; (2) dividing the 
resulting amount by the sum of the Salary Caps for the five preceding League Years 
(using the average of the amounts of the 2009 and 2011 Salary Caps as the Salary Cap 
amount for the 2010 League Year); and (3) multiplying the resulting percentage by the 
Salary Cap for the upcoming League Year (e.g., when calculating the Tender for the 2012 
League Year, dividing the aggregate sum of the Franchise Tags for players at that posi-
tion for the 2007–2011 League Years by the aggregate sum of the Salary Caps for the 
2007–2011 League Years and multiplying the result by the amount of the Salary Cap for 
the 2012 League Year) (the “Cap Percentage Average”) (See Appendix E for an illustra-
tive example); or (B) 120% of his Prior Year Salary, whichever is greater; if the Club 
extends the Tender pursuant to this Subsection (a)(i), the player shall be permitted to 
negotiate a Player Contract with any Club as if he were a player subject to Section 5 
below, except that Draft Choice Compensation of two first round draft selections shall 
be made with respect to such player in the event he signs with the New Club, and the 
Signing Period for such player shall be determined under Section 14 below. For purposes 
of this Subsection, the “Franchise Tag” is the average of the five largest Prior Year Sala-
ries (e.g., the Franchise Tag for the 2010 League Year equals the average of the five 
largest Salaries for the 2009 League Year for players at that position); or 
 (ii) Exclusive Franchise Tender. The Exclusive Franchise Tender shall be 
a one year NFL Player Contract for (A) the average of the five largest Salaries in Player 
Contracts for that League Year as of the end of the Restricted Free Agent Signing Period 
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that League Year, as set forth in Article 9, Section 2(e), for players at the position (within 
the categories set forth in Section 7(a) below) at which he participated in the most plays 
during the prior League Year, or (B) the amount of the Required Tender under Subsec-
tion (a)(i) above, whichever is greater. 
 (b) Any Club that designates a player as a Franchise Player for the third time 
shall, on the date the third such designation is made, be deemed to have tendered the 
player a one-year NFL Player Contract for the greater of: (A) the average of the five 
largest Prior Year Salaries for players at the position (within the categories set forth in 
Section 7(a) below) with the highest such average; (B) 120% of the average of the five 
largest Prior Year Salaries for players at the position (within the categories set forth in 
Section 7(a) below) at which the player participated in the most plays during the prior 
League Year; or (C) 144% of his Prior Year Salary. (By way of example, a kicker desig-
nated as a Franchise Player for the third time in the 2014 League Year would have a 
Required Tender equal to the greater of: (i) the average of the five largest 2013 Salaries 
for quarterbacks; (ii) 120% of the average of the five largest 2013 Salaries for kickers; or 
(iii) 144% of the player’s own 2013 Salary.) If the Club designates the player as a Fran-
chise Player for the third time, the designating Club shall be the only Club with which 
the player may negotiate or sign a Player Contract. In lieu of designating such a player as 
a Franchise Player for the third time, any Club may designate such player as a Transition 
Player pursuant to Section 3 below. 
 (c) If a player subject to a Franchise Player designation accepts the Required 
Tender, the resulting Player Contract shall be fully guaranteed if the player’s contract is 
terminated because of lack of comparative skill; as a result of an injury sustained in the 
performance of his services under his Player Contract; and/or due to a Club’s determina-
tion to create Room for Salary Cap purposes. For purposes of this Subsection only, any 
contract termination due to the failure of the player to establish or maintain his excellent 
physical condition will be subject to review of a neutral physician appointed by the par-
ties, whose physical findings will be conclusive in any arbitration proceeding relating to 
the physical condition of the player at the time of the exam, provided that such exam 
takes place within twenty (20) days of the contract termination. 
 (d) Any of the Required Tenders set forth in this Section 2 may be with-
drawn at any time, but if such Tender is withdrawn, the player immediately becomes an 
Unrestricted Free Agent and thereafter is completely free to negotiate and sign a Player 
Contract with any Club, and any Club shall be completely free to negotiate and sign a 
Player Contract with any such player, without any penalty or restriction, including, but 
not limited to, Draft Choice Compensation between Clubs or First Refusal Rights of any 
kind, or any signing period. 
 (e) For the purposes of this Article, “Salary”  means the total of the Para-
graph 5 Salary (reduced proportionately if the contract is entered into after the first 
regular season game), roster and reporting bonuses, pro-rata portion of signing bonus, 
and other payments to players in compensation for the playing of professional football 
for the applicable year of the player’s most recently negotiated Player Contract, except 
for performance bonuses other than roster and reporting bonuses. Salary shall also in-
clude any unrepaid loans made, guaranteed or collateralized by a Team or its Team 
Affiliate to a player or Player Affiliate. “Prior Year Salary” means the Salary (as defined 
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in this Subsection) for the last League Year of the player’s most recently negotiated Play-
er Contract. 
 (f) The calculation of any five largest Prior Year Salaries shall include any 
Player Contract resulting from acceptance of a Tender for the Prior Year pursuant to 
Section 2(a)(i) or (a)(ii) above, provided that the player played during the Prior League 
Year pursuant to the Tender, but shall not include the amount of any term of a Player 
Contract renegotiated after the Monday of the tenth week of the regular season of the 
Prior League Year that provides for an unearned incentive to be treated as signing bo-
nus. 
 (g) The calculation of any five largest Salaries for the current League Year as 
of the end of the Restricted Free Agent signing period pursuant to Section 2(a)(ii) above 
shall include any Player Contract resulting from acceptance of any Tender for the Prior 
League Year pursuant to Section 2(a)(i) or (a)(ii) above, provided that the player played 
during the Prior League Year pursuant to the Tender, but shall not include (i) any Player 
Contract amount resulting from a renegotiation of an existing Player Contract between 
the time of the designation and any applicable later date or (ii) the amount of any term of 
a Player Contract renegotiated after the Monday of the tenth week of the regular season 
of the Prior League Year that provides for an unearned incentive to be treated as signing 
bonus. 
 (h) If a Franchise Player receives a Nonexclusive Franchise Player Tender 
pursuant to Section 2(a)(i) above, any provision in an Offer Sheet to such player waiving 
or limiting the New Club’s ability to designate the player as a Franchise Player or Transi-
tion Player in the future shall not be a Principal Term, and therefore need not be 
included in a contract formed with the Prior Club as a result of matching such an Offer 
Sheet (but shall be included in a contract formed with the New Club as a result of the 
Prior Club not matching such an Offer Sheet). This Subsection (h) shall not apply to a 
player who was designated as a Transition Player in lieu of designated as a Franchise 
Player, pursuant to Section 3(a) below, or to any other Transition Player. 
 (i) The definition of a “signing bonus” for this Article is the same as that in 
Article 13. The pro rata portion of such signing bonuses includes prorated amounts from 
prior Player Contracts; the Salary Cap acceleration rules for unamortized signing bonus 
amounts do not apply to the calculation of the Franchise and Transition Tenders. 
 (j) For purposes of calculating the minimum Tenders to Franchise and 
Transition players under this Article, if the present value of any deferred Paragraph 5 
amount (as defined in Article 12, Section 6(a)(ii)) is at least $100,000 less than the initial 
Paragraph 5 amount (before being present valued), then the present value amount shall 
be used. 
 (k) Any Club designating a Franchise Player shall have until 4:00 p.m., New 
York time, on July 15 of the League Year (or, if July 15 falls on a Saturday or Sunday, the 
first Monday thereafter) for which the designation takes effect to sign the player to a 
multiyear contract or extension. After that date, the player may sign only a one-year 
Player Contract with his Prior Club for that season, and such Player Contract may not be 
extended until after the Club’s last regular season game of that League Year. 
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Section 3. Transition Player Designations: 
 (a) Each Club shall be permitted to designate one player who would otherwise 
be an Unrestricted Free Agent as a Transition Player in the Final League Year. In addition, in 
each League Year during the term of this Agreement, each Club shall be permitted to desig-
nate one player who would otherwise be an Unrestricted Free Agent or Restricted Free Agent 
as a Transition Player in lieu of designating a Franchise Player, if such Franchise Player desig-
nation is available to such Club, in addition to the Transition Player designation permitted by 
the immediately preceding sentence, during the same designation period as the Franchise 
Player designation period. The period for Clubs to designate Transition Players will begin 
on the twenty-second day preceding the first day of the new League Year and will end at 
4:00 p.m. New York time on the eighth day preceding the first day of the new League 
Year.  
 (b) Any Club that designates a Transition Player shall receive the Rights of 
First Refusal specified in this Article notwithstanding the number of his Accrued Sea-
sons. Any Transition Player shall be completely free to negotiate and sign a Player 
Contract with any Club during the period from the first day of the League Year follow-
ing the expiration of his last player contract to July 22, and any Club shall be completely 
free to negotiate and sign a Player Contract with such player, without penalty or restric-
tion, including, but not limited to, Draft Choice Compensation between Clubs of any 
kind, subject only to the Prior Club’s Right of First Refusal described in this Article. 
 
Section 4. Required Tender for Transition Players: 
 (a) Any Club that designates a Transition Player shall be deemed on the first 
day of the League Year following the expiration of the player’s last contract to have 
automatically tendered the player a one year NFL Player Contract for (A) the Cap Per-
centage Average of the ten largest Prior Year Salaries for players at the position (within 
the categories set forth in Section 7(a) below) at which the Transition Player participated 
in the most plays during the prior League Year, which Average shall be calculated using 
the methodology as in Section 2(a)(i)(A) above; or (B) 120% of his Prior Year Salary, 
whichever is greater. The Tender may be withdrawn at any time, but if such Tender is 
withdrawn, the player immediately becomes an Unrestricted Free Agent and thereafter is 
completely free to negotiate and sign a Player Contract with any Club, and any Club shall 
be completely free to negotiate and sign a Player Contract with such player, without any 
penalty or restriction, including, but not limited to, Draft Choice Compensation between 
Clubs or First Refusal Rights of any kind, or any signing period. For purposes of this 
Subsection, the “Transition Tag” for any League Year is the average of the ten largest 
Prior Year Salaries for players at that position (e.g., the Transition Tag for the 2010 
League Year equals the average of the ten largest Salaries for the 2009 League Year for 
players at that position). 
 (b) The calculation of any ten largest Prior Year Salaries pursuant to Section 
4(a) above shall include any Player Contract amount resulting from acceptance of a Ten-
der for the Prior Year pursuant to Section 2(a)(i), 2(a)(ii) or 4(a) above, provided that the 
player played the Prior League Year pursuant to such Tender, but shall not include the 
amount of any term of a Player Contract renegotiated after the Monday of the tenth 
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week of the regular season of the Prior League Year that provides for an unearned incen-
tive to be treated as signing bonus. 
 (c)  If a player subject to a Transition Player designation accepts the Required 
Tender, the resulting Player Contract shall be fully guaranteed if the player’s contract is 
terminated because of lack of comparative skill; as a result of an injury sustained in the 
performance of his services under his Player Contract; and/or due to a Club’s determina-
tion to create Room for Salary Cap purposes. For purposes of this Subsection only, any 
contract termination due to the failure of the player to establish or maintain his excellent 
physical condition will be subject to review of a neutral physician appointed by the par-
ties, whose physical findings will be conclusive in any arbitration proceeding relating to 
the physical condition of the player at the time of the exam, provided that such exam 
takes place within twenty (20) days of the contract termination. 
 
Section 5. Right of First Refusal for Transition Players: Any player designated as a 
Transition Player shall, at the expiration of his prior year Player Contract, be permitted 
to negotiate a Player Contract with any Club. When the Transition Player negotiates such 
an offer with a New Club, which the player desires to accept, he shall give to the Prior 
Club a completed Offer Sheet, signed by the player and the New Club, which shall con-
tain the Principal Terms (as defined in Article 9) of the New Club’s offer. The Prior 
Club, within five (5) days from the date it receives the Offer Sheet, may exercise or not 
exercise its Right of First Refusal, which shall have the consequences set forth in Sec-
tions 3(b)–(h), 4 and 6 of Article 9 above, except that no Draft Choice Compensation 
shall be made with respect to such player, and, for the purposes of those provisions, the 
player and each Club shall otherwise have the same rights and obligations as for a Re-
stricted Free Agent. 
 
Section 6. Lists: On each date following the dates set forth in Sections 1 and 3 above, 
the NFL shall provide to the NFLPA a list of each Unrestricted Free Agent designated 
as a Franchise Player or a Transition Player. 
 
Section 7. Salary Information: 
 (a) No later than February 1 of each League Year during the term of this 
Agreement, the NFL shall compile and disclose to the NFLPA a list of each of the five 
and ten largest Prior Year Salaries for players at the following positions which shall be 
utilized for calculating the average Prior Year Salaries of players at the positions of Fran-
chise Players and Transition Players: Quarterback, Running Back, Wide Receiver, Tight 
End, Offensive Line, Defensive End, Interior Defensive Line, Linebacker, Cornerback, 
Safety, and Kicker/Punter.  
 (b) No later than ten days after the last day of the Restricted Free Agent 
Signing Period in each League Year during the term of this Agreement, the NFL shall 
compile and disclose to the NFLPA a list of each of the ten and five largest Salaries for 
players at the positions set forth in Subsection (a) above which shall be utilized for calcu-
lating the applicable average Salaries of players at such positions as of the last day of the 
Restricted Free Agent Signing Period (including the amount of Salary in any executed 
Offer Sheets). 
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 (c) Any dispute concerning the identity and Salaries of players included 
within each player position category, or any other matter regarding these figures, shall be 
submitted to and resolved by the Impartial Arbitrator during the period from February 1 
to February 15, or within twenty-five days after the last day of the Restricted Free Agent 
Signing Period, respectively. The Impartial Arbitrator shall make an independent deter-
mination in writing. In arriving at his determination, the Impartial Arbitrator shall 
consider any relevant information furnished to him, and shall be provided access to all 
relevant Player Contracts. The Impartial Arbitrator’s determination shall be final and 
binding upon all parties. 
 
Section 8. No Assignment: No Club may assign or otherwise transfer to any other 
Club the exclusive negotiating rights or any Right of First Refusal it may have for any 
Franchise Player, nor any Right of First Refusal it may have for any Transition Player, 
nor any designation rights it may have. 
 
Section 9. Franchise Player Designation Period: A Club may designate a Franchise 
Player only during the periods and in the numbers specified in Section 1 above; other-
wise, the Club’s right to such designation expires. However, a Club may designate a 
player to whom the Club has rights as a Franchise Player with respect to any first future 
League Year during the term of this Agreement for which such player is anticipated to be 
an Unrestricted Free Agent. For any such players, the Club shall be deemed on the first 
day of the first future League Year in which the designation takes effect to have automat-
ically tendered the player a one year NFL Player Contract for (A) the applicable Cap 
Percentage Average of the five largest Prior Year Salaries for players at the position 
(within the categories set forth in Section 7(a) above at which he participated in the most 
plays during the prior League Year), calculated using the methodology set forth in Sec-
tion 2(a)(i)(A) above or (B) 120%  of the player’s Prior-Year Salary, whichever is greater, 
except as provided in Section 2(b) above. If a Club designates a player pursuant to this 
Section 9, the Club shall be deemed to have used the Franchise Player designation in 
Section 1 above for the year in which the designation takes effect; provided, however, 
that if a player designated to become the Franchise Player in the future retires, suffers a 
career-ending injury (or an injury that prevents the player from participating in 32 con-
secutive regular season games), is unavailable for the season due to non-injury 
circumstances beyond the control of the Club, or is assigned to another Club (other than 
through the waiver system) before such designation is exercised, the Club shall be en-
titled to designate a new Franchise Player for that League Year. Any dispute as to 
whether an injury is career-ending or prevents or will prevent a player from playing in 32 
consecutive games shall be decided by the Impartial Arbitrator. 
 
Section 10. Transition Player Designation Period: A Club may designate a Transition 
Player (or players) only during the periods and in the numbers specified in Section 3 
above; otherwise, the Club’s right to such designation expires. However, a Club may 
designate a player to whom the Club has rights as a Transition Player with respect to any 
first future League Year during the term of this Agreement for which such player be-
comes an Unrestricted Free Agent; any such future designation exhausts the Club’s 
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designation right (and does not move to any other Club) even if the player moves to 
another Club, as a Restricted Free Agent or via waivers, before he would have become 
an Unrestricted Free Agent with the designated Club. For any such players, the Club 
shall be deemed on the first day of the first future League Year in which the designation 
takes effect to have automatically tendered the player a one year NFL Player Contract for 
(A) the applicable Cap Percentage Average of the ten largest Prior Year Salaries for 
players at the position (within the categories set forth in Section 7(a) above at which he 
participated in the most plays during the prior League Year)) using the methodology set 
forth in Section 2(a)(i)(A) above; or (B) 120% of the player’s Prior Year Salary, whichev-
er is greater. If a player designated to become a Transition Player in the future retires, 
suffers a career-ending injury (or an injury that prevents the player from participating in 
32 consecutive regular season games), is unavailable for the season due to non-injury 
circumstances beyond the control of the Club, or is assigned to another Club (other than 
through the waiver system) before such designation is exercised, the Prior Club shall be 
entitled to designate a new Transition Player for that League Year. If a Prior Club be-
comes entitled to designate a new Transition Player pursuant to this Section 10, the prior 
Club may designate the new Transition Player for that League Year during the period 
prescribed by Section 3(a) above, in the League Year prior to the League Year in which 
the player initially designated would have become a Transition Player. Any dispute as to 
whether an injury is career-ending or prevents or will prevent a player from playing in 32 
consecutive games shall be decided by the Impartial Arbitrator. 
 
Section 11. Other Terms: For the purposes of this Article, the Required Tenders of a 
one-year Player Contract for at least 120% (or 144%, if the player is eligible to receive 
such a Tender) of the Franchise Player’s or 120% of the Transition Player’s Prior Year 
Salaries shall in addition to the 120% or 144% Salary also include all other terms of the 
player’s Prior Year contract, including any guarantees and any provisions providing for 
incentives or performance bonuses. In addition, a player who is designated as a Fran-
chise Player or a Transition Player shall have the option of accepting a one year NFL 
Player Contract for 120% (or 144%, if the player is eligible to receive such a Tender) of 
the player’s Prior Year Salary in lieu of a Player Contract for the average of the five (or 
ten, as applicable) largest applicable Salaries for players at his position, if he so wishes, 
regardless of which Player Contract is for a greater amount. 
 
Section 12. Compensatory Draft Selection: The rules and procedures for awarding 
Compensatory Draft Selections previously agreed upon by the NFL and the NFLPA 
shall remain in effect, subsequent to any future changes as to which the parties may 
agree.  
 
Section 13. Offer Sheets for Non-Exclusive Franchise and Transition Players: The 
procedures and rules of Article 9, Section 3 shall apply to Non-Exclusive Franchise or 
Transition Players. 
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Section 14. Signing Period for Transition Players: 
 (a) In the event that a player who is designated and tendered as a Transition 
Player has not signed a Player Contract with a Club by July 22 in the League Year follow-
ing the expiration of his last Player Contract, the Prior Club shall be the only Club with 
which the player may negotiate or sign a Player Contract during the period from such 
date until the Tuesday following the tenth week of the regular season, at 4:00pm New 
York time. 
 (b) If a Transition Player described in Subsection (a) above has not signed a 
Player Contract by the Tuesday following the tenth week of the regular season, at 
4:00pm New York time, the player shall be prohibited from playing football in the NFL 
for the remainder of that League Year, absent a showing to the Impartial Arbitrator of 
extreme Club or extreme personal hardship. The determination of the Impartial Arbitra-
tor shall be made within five days of the application, and shall be based upon all 
information relating to such hardship submitted by such date. The determination of the 
Impartial Arbitrator shall be final and binding upon all parties. 
 (c) If a Transition Player does not play in the NFL in a League Year, he shall 
continue to be treated as a Transition Player the following League Year and the Team 
shall be deemed on the first day of the following League Year to have automatically 
tendered the player a one year NFL Player Contract for the average of the ten largest 
Salaries for the prior League Year for players at the player’s specified position calculated 
as in Section 4(a) above, or 120% of his Prior Year Salary, whichever is greater. The 
Tender may be withdrawn at any time, but if such Tender is withdrawn, the player im-
mediately becomes an Unrestricted Free Agent and is completely free to negotiate and 
sign a Player Contract with any Club, and any Club is completely free to negotiate and 
sign a Player Contract with such player, without penalty or restriction, including, but not 
limited to, Draft Choice Compensation between Clubs or First Refusal Rights of any 
kind, or any signing period. 
 
Section 15. Signing Period for Franchise Players: 

 (a) In the event that a player who is designated and tendered as a Franchise 
Player has not signed a Player Contract with a Club by the Tuesday following the tenth 
week of the regular season, at 4:00pm New York time, the player shall be prohibited 
from playing football in the NFL for the remainder of that League Year, absent a show-
ing to the Impartial Arbitrator of extreme Club or extreme personal hardship. The 
determination of the Impartial Arbitrator shall be made within five days of the applica-
tion, and shall consider all information relating to such hardship submitted by such date. 
The determination of the Impartial Arbitrator shall be final and binding upon all parties. 
 (c) If any Franchise Player does not play in the NFL in a League Year, his 
Prior Team shall have the right to designate such player as a Franchise Player or a Tran-
sition Player the following League Year, if such designation is otherwise available to the 
Team, except that the applicable Tender must be made and any 120% Tender shall be 
measured from the Player’s Prior Year Salary. If such a player is redesignated as a Fran-
chise Player for the League Year following the League Year in which he does not play, 
the player may be designated only under Section 2(a)(i) above, except that Draft Choice 
Compensation of only one first round draft selection and one third round draft selection 
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shall be made with respect to such player in the event he signs with the New Club. If 
such a player is designated as a Franchise Player for a third time, the terms of Section 
2(b) above shall apply. If a Franchise Player who has sufficient Accrued Seasons to be-
come an Unrestricted Free Agent is not designated as a Franchise Player or Transition 
Player for any League Year immediately following a League Year in which he does not 
play, then on the first day of that League Year, the player becomes an Unrestricted Free 
Agent and is completely free to negotiate and sign a Player Contract with any Club, and 
any Club is completely free to negotiate and sign a Player Contract with such player, 
without penalty or restriction, including, but not limited to, Draft Choice Compensation 
between Clubs or First Refusal Rights of any kind, or any signing period. 
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ARTICLE 11 
TRANSITION RULES FOR THE 2011 LEAGUE YEAR 

 
Section 1. Applicability:  
 (a) Notwithstanding any other provisions of this Agreement, the following 
rules shall apply to the 2011 League Year. In the event of any conflict between the provi-
sions of this Article and the provisions of any other Article in this Agreement, the 
provisions of this Article shall take precedence. 
 (b) All of the provisions of this Article are subject to the provisions of the 
Settlement Agreement (i.e., all of the transactions described below are conditional and 
subject to being declared void if the recertification and ratification requirements set forth 
in Paragraph 1 of the Settlement Agreement are not met within the specified time pe-
riods). 
 
Section 2. Calendar:  
 (a) Beginning on July 25, 2011: 
 (i) The NFL will publish the 2011 Free Agency List (as described in Article 
9), which will become effective July 29, 2011 at 6:00pm New York time. 

(b) Beginning at 10:00am on July 26, 2011:  
(i) Club facilities will be open for voluntary training, conditioning, and class-

room instruction. 
 (ii) Trading begins for the 2011 League Year.  
 (iii) Subject to Subsection 2(e) below, commencing at 10:00am, New York 
time, Clubs may: 
 (1) Sign their Drafted Rookies (subject to the applicable rules set forth in 
Article 7); and  
 (2) Sign Undrafted Rookies (subject to the applicable rules set forth in Ar-
ticle 7). 
 (iv) Negotiate with, but not sign, their own: (1) Unrestricted Free Agents (i.e., 
an Unrestricted Free Agent who was under contract to that Club on the last day of the 
2010 League Year); (2) Restricted Free Agents; (3) Exclusive Rights players; and (4) 
Franchise Players. 
 (v) Negotiate with, but not sign or give Offer Sheets to (1) other Clubs’ 
Restricted Free Agents, or Franchise Players eligible to receive Offer Sheets pursuant to 
Articles 9-10 and Section 3 below; (2) Unrestricted Free Agents who were under contract 
to other Clubs on the last day of the 2010 League Year; or (3) Free Agents. 
 (c) Commencing at 4:01pm New York time on July 28, 2011, Clubs may 
waive or terminate Player Contracts. 
 (d) Beginning on July 29, 2011: 
 (i)  Subject to Subsection 2(e) below, commencing at 6:00pm, New York 
time, Clubs may: 
 (1) Renegotiate the contracts of players under contract (subject to the appli-
cable rules on renegotiation set forth in Article 13); 
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 (2)  Sign their own: (A) Unrestricted Free Agents (i.e., an Unrestricted Free 
Agent who was under contract to that Club on the last day of the 2010 League Year); (B) 
Restricted Free Agents; (C) Exclusive Rights players; and (D) Franchise Players;  
 (3) Sign, or extend Offer Sheets to, (1) other Clubs’ Restricted Free Agents, 
or Franchise Players eligible to receive Offer Sheets pursuant to Articles 9–10 and Sec-
tion 3 below; (2) Unrestricted Free Agents who were under contract to other Clubs on 
the last day of the 2010 League Year; or (3) Free Agents. 
 (e) Notwithstanding Subsections 2(b)(iii) and 2(d)(i) above, no payments of 
any kind may be made to any player signing a new contract until after ratification of this 
Agreement, as described in Paragraphs 1(b) and 6 of the Settlement Agreement. 
 (f) Preseason training camps may open for all NFL players under contract 
fifteen days (including one day for physical examinations, meetings, classroom instruc-
tion, running and conditioning and two days for non-contact activity) prior to the first 
scheduled preseason game for each player’s Club.   
 (g) Veteran players who sign Player Contracts on or after 6:00pm, New York 
time, on July 29, 2011 shall be required to report to, and remain with, their Clubs in 
accordance with Subsection (f) above, except that, prior to the start of the 2011 League 
Year, such players may not participate in on-field activities, workouts, weight training or 
other physical activities, but shall be required to attend meetings, classroom instruction 
and any other non-physical activities scheduled during the Club’s preseason training 
camp. 
 (h) The restrictions set forth in Subsection 2(g) above shall not apply to 
Drafted or Undrafted Rookies who are under contract regardless of the date upon which 
such players signed their Player Contracts. If any such player is injured as a result of 
participating in training camp activities, the terms of such player’s contract shall cover 
such injury regardless of ratification.  
 (i) The 2011 League Year shall begin at 4:00pm New York time on August 
4, 2011 or upon ratification of this Agreement, whichever is later, and further provided 
that the Salary Cap and Top 51 rule shall not apply until 4:00pm New York time on 
August 5, 2011. 
  
Section 3. Free Agency:  
 (a) Exclusive Rights Players. Any player with fewer than three Accrued 
Seasons as of the end of the 2010 League Year who received an Exclusive Rights Mini-
mum Salary Tender prior to the end of the 2010 League Year shall be an Exclusive 
Rights player. 
 (b) Restricted Free Agents. 
 (i)  Any player with three Accrued Seasons but fewer than four Accrued 
Seasons as of the end of the 2010 League Year who received a Restricted Free Agent 
Qualifying Offer prior to the end of the 2010 League Year shall be a Restricted Free 
Agent (“RFA”). The provisions of Article 9, as modified in this Article, shall apply to 
such players. All Qualifying Offers extended to such RFAs prior to the end of the 2010 
League Year shall be deemed valid and effective under this Agreement, and shall be at 
the Qualifying Offer amount and the Draft Choice Compensation level afforded such 
Qualifying Offer by the provisions of Article XIX of the Prior Agreement, provided that 
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any RFA who received a Qualifying Offer entitling the Prior Club to one first and one 
third round Draft Selection shall be deemed to have received a Qualifying Offer entitling 
the Prior Club to one first round Draft Selection at the amount applicable to such first 
round Qualifying Offer under Article XIX of the Prior Agreement. Any Restricted Free 
Agent Qualifying Offer tendered to a player who had more than three Accrued Seasons 
as of the end of the 2010 League Year shall be void. 
 (ii) The signing period for RFAs shall be from 6:00pm, New York time, on 
July 29, 2011 to August 20, 2011.  
 (iii) If an RFA receives an Offer Sheet, the Prior Club shall have four days in 
which to exercise any applicable Right of First Refusal. 
 (iv) In order to maintain exclusive negotiating rights to an RFA who has not 
signed a Player Contract within the RFA signing period set forth in Subsection (ii) above, 
the Prior Club is not required to send such RFA a “June 1 Tender,” unless the RFA 
received a Qualifying Offer for a Right of First Refusal Only, in which case any “June 1 
Tender” to such an RFA must be sent by August 25, 2011.  
 (v) The deadline for the “June 15 Tender” to RFAs shall be September 5, 
2011.  
 (vi) There shall be no payments of any kind made to any RFA until after 
ratification of this Agreement, as described in Paragraphs 1 and 6 of the Settlement 
Agreement. 
 (c) Franchise Players and Transition Players. 
 (i)  Any player whose Player Contract had expired as of the beginning of the 
2011 League Year and who had received a Franchise Player Tender from his Prior Club 
prior to the end of the 2010 League Year shall be considered a Franchise Player subject 
to that Tender. The amount of such Tender shall be determined using Article XX of the 
Prior Agreement. 
 (ii) The deadline for any Franchise Player to sign a multiyear contract or 
extension with his Prior Club shall be 4:00pm New York time on September 20, 2011.  
 (iii) Any Transition Player designation made for the 2011 League Year shall 
be void. 
 (d) Unrestricted Free Agents. The “June 1 Tender” date for Unrestricted 
Free Agents shall be August 20, 2011.  
 (e) Signing Period for Unrestricted Free Agents. In the event that an 
Unrestricted Free Agent who received the “June 1 Tender” described in Subsection (d) 
above has not signed a Player Contract with a Club by September 3, 2011, he may nego-
tiate or sign a Player Contract from that date until the Tuesday following the tenth week 
of the regular season at 4:00pm New York time only with his Prior Club.  
 (f) Accrued Seasons. The deadline for any player under contract to report 
to his Club shall be August 9, 2011. If he has not reported by that date, he shall not be 
eligible to earn an Accrued Season for the 2011 League Year, subject to a demonstration 
of extreme personal hardship as set forth in Article 8, Section 1(b). 
 (g) 90-man Rosters. The NFL has determined in its sole discretion that for 
the 2011 League Year, offseason rosters shall be expanded to a ninety-man limit begin-
ning July 26, 2011. 
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Section 4. Rookies:  
 (a) Each Club shall be deemed to have given each of its 2011 Drafted Roo-
kies the Tender described in Article 6, Section 3 of this Agreement. 
 (b) There will be no separate Club Rookie Orientations. 
 
Section 5. Salaries and Salary Cap Accounting: 
 (a) Top 51 Rule. The Top 51 Rule applies beginning at 4:00pm on August 
5, 2011. All Clubs must be within the Salary Cap at that time. 
 (b) Proration from Preexisting Contracts. For Preexisting Contracts, any 
proration under the Salary Cap rules under the Prior Agreement (including amounts 
treated as signing bonus) to any League Year covered by this Agreement shall continue 
to be charged to Team Salary for those League Years, provided that (i) no signing bonus 
proration to the League Years of this Agreement shall apply for any Preexisting Contract 
that was terminated, traded, or assigned via waivers prior to March 11, 2011, and (ii) any 
Preexisting Player Contract entered into in the 2010 League Year shall have maximum 
proration of six years (including the 2010 League Year). Notwithstanding the foregoing, 
any Preexisting Contract that was traded or assigned via waivers and then renegotiated or 
extended prior to March 11, 2011 to include any signing bonus or amount treated as 
signing bonus shall have such bonus prorated as if the renegotiation or extension were a 
new Player Contract, unless such second Player Contract was terminated, traded or as-
signed via waivers prior to March 11, 2011. 
 (c) Preexisting Contract Measuring Dates.  
 (i) If a Preexisting Contract contains a measuring date related to Salary 
and/or the exercise or nonexercise of any option, which measuring date: was expressed 
as (A) a calendar date that fell between March 4, 2011 and May 2, 2011 (e.g., a calendar 
date certain on which player had to be on the roster to earn a bonus such as “April 15, 
2011” or “April 15 of the next League Year [now the 2011 League Year]”) or (B) solely 
as being related to a certain number of days that is 50 days or fewer from the start of the 
2011 League Year (e.g., “on or before the 10th day of the 2011 League Year”), such 
measuring date shall be deemed amended to be 4:00pm, New York time on July 29, 
2011. Any measuring date that was expressed as (A) a calendar date that fell between 
May 3, 2011 and July 29, 2011 or (B) solely as being related to a certain number of days 
that is greater than 50 days from the start of the 2011 League Year (e.g., “on or before 
the 60th day of the 2011 League Year”) shall be deemed amended to be the eighth day of 
the 2011 League Year. Notwithstanding the foregoing, any such measuring date related 
to a player’s weight shall be deemed amended to be on or before  twenty days after the 
start of preseason training camp, and further provided that if a player satisfies any weight 
condition on an earlier date than 20 days after the start of training camp, he will be 
deemed to have fulfilled that criteria (or earned that bonus, if the bonus were tied solely 
to his weight) on that day. (For example, if a Preexisting Contract provided that a player 
would earn a bonus if he were on the Club’s roster on the “5th day of the 2011 League 
Year,” or on “April 23, 2011,” or on “April 24 of the 2011 League Year,” such Contract 
shall be deemed amended to provide that the player would earn the bonus if he is on the 
Club’s roster at 4:00pm, New York time, on July 29, 2011, and if the player’s Contract 
had not been waived or terminated prior to 4:00pm, New York time, on July 29, 2011, 
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the player would earn the bonus (assuming all other conditions are met).) The foregoing 
shall not affect the payment dates for any earned bonus set forth in such Preexisting 
Contracts, provided that such payment date did not occur prior to the effective date of 
this Agreement. If the payment date has occurred, payment shall be made not later than 
five business days after the third day of the 2011 League Year. This Subsection also shall 
not adjust any measuring date linked to the occurrence of a specific event during the 
2011 League Year which has not already occurred as of the effective date of this Agree-
ment, including, without limitation, the end of preseason training camp, the day after a 
Club’s first regular season game, etc. 
 (ii) A Club may require any player whose contract has any bonus with a 
measuring date affected by Subsection (i) above to report to the Club for a physical 
examination on either July 26, 2011 or July 27, 2011. If a Club requires a player to report 
for a physical examination, the measuring date described in Subsection (i) above shall be 
tolled until such time as the player reports for the physical (e.g., if a Club required a 
player with a bonus for being on the roster on the 8th day of the 2011 League Year to 
report for a physical on July 26 and the player did not report until July 27, the measuring 
date shall be 4:00pm, New York time, on July 30, 2011 (original measuring date, plus one 
day for tolling)). 
 (iii) If a player is traded or assigned via waivers such that any measuring date 
adjusted pursuant to Subsection (c)(i) above falls after the date on which the player was 
traded or waived, the acquiring Club shall pay the bonus. (E.g., if a player with a Preex-
isting Contract providing for a $100,000 roster bonus if the player is on the Club’s roster 
on the 7th day of the 2011 League Year is traded to another Club prior to 4:00pm on the 
1st day of the 2011 League Year, the acquiring Club, and not the trading Club, shall pay 
the bonus).  
 (iv) Any Preexisting Contract with any condition tied to reporting to training 
camp for the 2011 League Year shall be deemed amended to replace such condition with 
being on the Club’s roster on the 8th day of the 2011 League Year. 
 (d) Preexisting Contract Offseason Workout Bonuses. 
 (i) Players with a Preexisting Contract containing terms for a bonus solely 
contingent on the player’s participation in offseason workouts for the 2011 League Year 
shall be paid such bonuses in the following amount if the player is released prior to 
4:00pm, New York time, on July 29, 2011: (A) if the bonus in the Preexisting Contract 
was for $50,000 or less, player shall be paid the full amount of the bonus; (B) if the bo-
nus was for over $50,000 to $100,000, the player shall be paid $50,000; (C) if the bonus 
was for over $100,000, the player shall be paid 50% of the bonus, up to a maximum 
payment of $100,000. If a player with such a bonus is on his Club’s roster on or after 
4:00pm, New York time, on July 29, 2011, the player shall earn the full amount of the 
bonus. Payment shall be made within five business days of that date, or on the payment 
date specified in the contract, whichever is later, provided that no payment of any kind 
shall be made until after ratification of this Agreement, as described in Paragraphs 1 and 
6 of the Settlement Agreement. 
 (ii) For any Preexisting Contract containing terms for a bonus contingent on 
the player’s participation in offseason workouts for the 2011 League Year, which bonus 
is also subject to additional conditions (such as the player being on the Club’s roster on a 
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certain day after the start of the 2011 League Year, or the player meeting a certain weight 
requirement), the player must fulfill all of the other conditions in order to be entitled to 
payment of the bonus. If earned, payment shall be made within five business days of 
fulfillment of all of the other conditions specified in the Contract, or on the payment 
date specified in the Player Contract, whichever is later, provided that no payments of 
any kind may be made until after ratification of this Agreement, as described in Para-
graphs 1 and 6 of the Settlement Agreement. 
 (iii) The condition of participation in offseason workouts for the 2011 
League Year shall be deemed satisfied in any Preexisting Contract (e.g., if a player had a 
Preexisting Contract with a Paragraph 5 Salary escalator for the 2011 League Year that 
depended, in part, on the player participating in offseason workouts in the 2011 League 
Year, that condition shall be deemed satisfied and the player shall be eligible to earn the 
escalator if all other conditions for it are also met). 
 (e) Additional Salary Cap Room.  
 (i) For the 2011 League Year, each Club may designate up to three players 
who, as of July 25, 2011, have five or more Accrued Seasons and are under contract to 
the Club with a Salary of at least $1,000,000 over the Minimum Active/Inactive List 
Salary for such player, for each of whom the Club will receive a credit to Team Salary for 
the 2011 League Year of $1,000,000 provided that the player remains on the Ac-
tive/Inactive Roster, Reserve/Injured List, or Physically Unable to Perform List of the 
Club throughout the 2011 League Year regular season. The amount of the credit shall be 
reduced proportionally for each week of the regular season such player is not on the 
Club’s Roster as described in the immediately preceding sentence. The amount of any 
such credit to Team Salary in the 2011 League Year shall be offset by an equivalent 
charge to Team Salary, spread over the 2014–17 League Years in a manner to be deter-
mined by the Club. (By way of example, if Club A identifies two players with five or 
more Accrued Seasons who are under contract as of the effective date of this Agree-
ment, Club A will receive a “credit” to Team Salary for the 2011 League Year of 
$2,000,000 (i.e., an additional $2,000,000 of Room). If one of those players is released 
after the eighth week of the regular season, the “credit” to Team Salary shall be imme-
diately reduced by $529,000 (9/17ths of $1,000,000). Club A shall be charged $1,471,000 
(i.e., ($2,000,000-$529,000) to its Team Salary across the 2014–17 League Years in a 
manner to be designated by Club A to offset the 2011 League Year Team Salary credit.) 
Each Club’s designations of such players, if any, shall be made by written notice to the 
NFL no later than the first regular season game of the 2011 League Year. Additional 
Room shall become effective upon receipt by the NFL of such notice. The NFL shall 
promptly forward such notices to the NFLPA. 
 (ii) For the 2012 League Year, each Club may designate up to three players 
who, as of July 25, 2011, have five or more Accrued Seasons and are under contract to 
the Club on the first day of the 2012 League Year with a Salary of at least $500,000 over 
the Minimum Active/Inactive List Salary for such player, for each of whom the Club will 
receive a credit to Team Salary for the 2012 League Year of $500,000 provided that the 
player is on the Active/Inactive Roster, Reserve/Injured List, or Physically Unable to 
Perform List of the Club throughout the 2012 League Year regular season. The amount 
of the credit shall be reduced proportionally for each week of the regular season such 
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player is not on the Club’s Roster as described in the immediately preceding sentence in 
the same manner described in Subsection (i) above. The amount of any such credit to 
Team Salary in the 2012 League Year shall be offset by an equivalent charge to Team 
Salary, spread over the 2014–17 League Years in a manner to be determined by the Club. 
Each Club’s designations of such players, if any, shall be made by written notice to the 
NFL no later than the first regular season game of that League Year. Additional Room 
shall become effective upon receipt by the NFL of such notice. The NFL shall promptly 
forward such notices to the NFLPA. 
 (iii) Clubs shall identify in writing to the NFL prior to the beginning of each 
of the 2014–17 League Years, the amount of any offset described in Subsections (i) and 
(ii) above that shall apply for such League Year. If a Club has not identified its entire 
offset as of the first day of the 2016 League Year, then the remaining offset balance shall 
apply in the 2017 League Year. 
 (f) Acceleration. For Preexisting Contracts and Player Contracts entered 
into after July 25, 2011 and before the end of the 2011 League Year, any required signing 
bonus acceleration after the effective date of this Agreement and before the end of the 
2011 League Year shall be charged to Team Salary for the 2012 League Year. 
 (g) Performance-Based Pool. There shall be no Performance-Based Pool 
in the 2011 League Year. 
 (h) End of 2011 League Year. Unless the parties agree otherwise, the 2011 
League Year shall end no later than March 11, 2012. 
 (i) Time Periods. All time periods set forth in this Article shall be deter-
mined without regard to the provisions of Article 34, Section 7. 
 (j) Transactions under the Settlement Agreement. Any player transac-
tions (e.g., signings, waivers, terminations) occuring during the period between July 25, 
2011 and the effective date of this Agreement shall be deemed to have taken place dur-
ing the 2011 League Year for Team Salary and Cash Spending purposes. 
 
Section 6. Roster Exemption: Any player whose contract had expired as of the end of 
the 2010 League Year, and at that time either (i) had two but less than three Accrued 
Seasons or (ii) was a Restricted Free Agent pursuant to Article XIX, Section 2 of the 
Prior Agreement, and who had been given the Required Tender pursuant to Article 
XVIII, Section 2, or Article XIX, Sections 2(b)(i) or (ii) of the Prior Agreement, as appli-
cable, which player has not signed a contract and has not reported to his Club’s 
preseason training camp, may be placed on the roster exempt list of his Club under the 
following conditions:  
 (a) If the player has not reported at least the day before the Club’s fourth 
preseason game, he may be placed on roster exempt until the day following the third 
regular season game scheduled after the date he actually reports. 
 (b) Any roster exemption imposed under this Section shall commence with 
the first game immediately after a Restricted Free Agent reports and signs a Player Con-
tract during the pendency of any League-imposed suspension. 
 (c) Any roster exemption imposed under this Section shall continue for its 
full duration after any trade of the player to another Club. 
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 (d) Any player who is placed on the roster exempt list of his Club pursuant 
to this Section shall be entitled to full compensation from his Club for any week in 
which his Club has a “bye” after the date he reports, but while he is still on the roster 
exempt list. Thus, any such player may not lose more than three weeks of Paragraph 5 
Salary as a result of being placed on the roster exempt list. This Subsection shall not 
affect the number of regular season games for which the player can be placed on the 
roster exempt list, and thus for which the player may not play for his Club, in accordance 
with Subsection (i)) above. Nothing herein shall affect any right or obligation the player 
or Club otherwise may have concerning compensation to the player. 
 (e) No player may be placed on roster exempt under this Section unless the 
Club has provided written notice to the player and the NFLPA of its intent to place the 
player on roster exempt at least five days prior to the Club’s fourth preseason game. 
Once such written notice is provided, the Club must place the player on roster exempt in 
accordance with Subsection (a) above.  
 (f) For purposes of this Section, the Canton Hall of Fame Game shall not 
count.  
 (g) When placed on roster exempt pursuant to this Section, the player shall 
not be entitled to compensation. 
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ARTICLE 12 
REVENUE ACCOUNTING AND CALCULATION OF THE SALARY CAP 

 
Section 1. All Revenues:  For purposes of this Article, and anywhere else stated in this 
Agreement, revenues shall be accounted for in the manner set forth below. 
 (a) AR.  
 (i) All Revenues (“AR”) means the aggregate revenues received or to be 
received on an accrual basis, for or with respect to a League Year during the term of this 
Agreement, by the NFL and all NFL Clubs (and their designees), from all sources, 
whether known or unknown, derived from, relating to or arising out of the performance 
of players in NFL football games, with only the specific exceptions set forth below. AR 
shall include, without limitation: 
 (1) Regular season, preseason, and postseason gate receipts including ticket 
revenue from “luxury boxes,” suites, and premium seating among NFL Clubs in all cases 
net of (A) admission taxes, (B) taxes on tickets regularly paid to governmental authorities 
by Clubs or Club Affiliates, provided such taxes are deducted for purposes of calculating 
gate receipts subject to revenue sharing and (C) surcharges paid to stadium or municipal 
authorities which are deducted for purposes of calculating gate receipts subject to reve-
nue sharing. For purposes of this Subsection, unless otherwise expressly agreed to by the 
parties, the portion of ticket revenue attributable to luxury boxes, suites and premium 
seating shall be the face value of the ticket, or any additional amounts which are subject 
to gate receipt sharing among NFL Clubs. Revenues from premium charges on ticket 
sales in excess of the face value of the ticket (e.g., rebates from ticketing sources) shall be 
included in AR. Credit card charges related to ticket sales are not considered a deductible 
“surcharge” and will not be offset against gate receipts. If a Club charges a service fee on 
the tickets it sells in excess of the face value of the ticket, on a ticket account basis and 
not on a per-ticket basis (up to a reasonable maximum amount prescribed by League 
policy, which as of the effective date of this Agreement is $4 per ticket account), such 
service fee will not be AR;  
 (2) Proceeds including Copyright Royalty Tribunal and extended market 
payments from the sale, license or other conveyance of the right to broadcast or exhibit 
NFL preseason, regular season and playoff games on radio and television including, 
without limitation, network, local, cable, pay television, satellite encryption, international 
broadcasts, delayed broadcasts, and all other means of distribution;  
 (3) Revenues derived from concessions, parking, local advertising and pro-
motion, signage, magazine advertising, local sponsorship agreements, stadium clubs, 
luxury box income other than that described in Section 1(a)(i)(1) above (with “Super 
suites” (i.e., suites substantially larger in size than the largest suite regularly available for 
sale in the stadium) to have no additional value imputed in respect of them by virtue of 
such status), Internet operations (including merchandise sales), and sales of programs 
and novelties; 
 (4) The consolidated revenue generated by NFL Ventures L.P. (“NFL Ven-
tures”) (including but not limited to those categories of revenue currently or formerly 
generated by NFL Ventures’ subsidiaries, NFL Properties LLC, NFL Enterprises LLC, 
and NFL Productions LLC d/b/a NFL Films, but excluding from NFL Ventures’ reve-
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nue any revenues otherwise included in AR pursuant to Subsections (a)(i)(1)–(3) above 
or Subsection (a)(i)(5) below). AR from NFL Properties LLC and NFL Productions LLC 
shall be calculated on a one-year lag, consistent with the parties’ past practice under the 
Prior Agreement. 
 (5) Barter income, which shall be valued at 90% of the fair market value of 
the goods or services received;  
 (6) The value of equity instruments unconditionally received from third 
parties by the NFL or member Clubs (i.e., not equity instruments in business entities 
formed and owned exclusively by the NFL, NFL Ventures L.P. or any of its affiliates, or 
the member Clubs) derived from, relating to or arising out of the performance of players 
in NFL football games shall be included in AR beginning in the League Year in which 
the equity instrument vests at the fair value of such instrument on the date of such vest-
ing, amortized over ten years. In subsequent League Years within the amortization 
period, the amortized amount shall be adjusted pursuant to the Black Sholes option 
pricing model methodology or as otherwise agreed. After the amortization period ends, 
the full amount of the Black Sholes (or other agreed) methodology shall be included in 
AR. In the event that the equity instrument is sold, AR for that League Year shall be the 
proceeds less the AR previously recognized. 
 (7) Revenues received by a Club or Club Affiliate pursuant to a stadium lease 
or directly related stadium-use agreement with an unaffiliated third party, where the 
amount of such revenues is determined based upon activities that are unrelated to NFL 
football, in circumstances where the involved Club or Club Affiliate is not required to 
make a non-de minimis investment of capital or cash to receive such revenue (provided 
that the provisions of this Subsection (1)(a)(i)(7) shall not be retroactively applied to 
include in AR revenues generated from nonfootball business opportunities arising out of 
leases or other stadium use agreements entered into prior to January 1, 1993, the finan-
cial terms of which have not been amended since such date); 
 (8) Recoveries under business interruption insurance policies that are re-
ceived by any League- or Club-related entity, to the extent that such recoveries 
compensate such entity for lost revenues that would have been included in AR. The 
amount of such recoveries shall be included in AR net of (1) premiums paid for the 
policy/policies recovered under in the League Year(s) that include the events and the 
recoveries; and (2) deductible and unreimbursed expenses arising out of or related to the 
events giving rise to the insurance claim/recovery. Any lump sum payments will be 
allocated under the method separately agreed to by the parties; 
 (9) Any expense reimbursements received by a Club or Club Affiliate from a 
governmental entity in connection with a stadium lease or a directly related stadium-use 
agreement, except as provided in Subsections 1(a)(ii)(2)(E)–(F) below; and  
 (10) Proceeds from the sale or conveyance of any right to receive any of the 
revenues described above.  
 (ii) Non-AR.  
 (1) The following items are excluded from AR: 
 (A) “Taxes/surcharges” on regular season, preseason, and postseason gate 
receipts (including ticket revenue from “luxury boxes,” suites, and premium seating) 
which are comprised of (A) admission taxes, (B) taxes on tickets regularly paid to go-
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vernmental authorities by Clubs or Club Affiliates, provided such taxes are deducted for 
purposes of calculating gate receipts subject to revenue sharing and (C) surcharges paid 
to stadium or municipal authorities which are deducted for purposes of calculating gate 
receipts subject to revenue sharing (which amounts approximated in the aggregate 
$119,666,000 for the 2010 League Year);  
 (B) Revenues derived from wholesale merchandising opportunities (i.e., the 
manufacture and distribution of merchandise to third-party retailers) conducted by Dal-
las Cowboys Merchandising (“DCM”) other than any related royalty payments to any 
League entity, Club or Club Affiliate (which amounts are projected as of the effective 
date of this Agreement to be approximately $80 million for the 2011 League Year); and  
 (C)  Revenues from the PSLs sold by the New York Jets and New York 
Giants that are dedicated to the construction of New Meadowlands Stadium, including 
the amortization to League Years during the term of this Agreement of such previously-
sold PSLs (which amounts are projected as of the effective date of this Agreement to be 
approximately $43 million for the 2011 League Year). 
 (D) Any PSLs that were excluded from the calculation of Total Revenues 
under the Prior Agreement, to the extent that the amortization schedule has not expired.  
 (2) The following is a nonexclusive list of examples of revenues received by 
the NFL and/or NFL Clubs which are not derived from, and do not relate to or arise 
out of the performance of players in NFL football games (and are therefore not “AR”):  
 (A) Proceeds from the assignment, sale or trade of Player Contracts, 
proceeds from the sale of any existing NFL franchise (or any interest therein) or the 
grant of NFL expansion franchises, franchise relocation fees, dues or capital contribu-
tions received by the NFL, fines, “revenue sharing” among NFL Teams, interest income, 
insurance recoveries (other than those net business interruption insurance recoveries that 
are described in Section 1(a)(i)(8) above), sales of interests in real estate and non-AR-
related property, and Club cheerleader revenues (provided that, if such cheerleader reve-
nue is provided by an entity with which the Club has another commercial relationship, 
the Accountants will review the transactions and determine the appropriateness of any 
revenue allocations); 
 (B) Revenues generated from stadium events unrelated to NFL football (e.g., 
concerts, soccer games) in which the Club or a Club Affiliate makes a non-de minimis 
investment of capital or cash, and the value of, and revenues generated from, stadium-
related businesses and/or opportunities unrelated to NFL football in which the Club or 
an affiliate must invest a non-de minimis amount of capital, cash, or effort to generate 
revenue (other than real estate development opportunities, which are subject to Subsec-
tion 1(a)(ii)(I) below); 
 (C) The value of promotional spots (e.g., television or radio spots) that are 
received from time to time by the NFL under national media contracts solely for its own 
use (either to promote the NFL’s own football related businesses (and not the businesses 
of any other party), or for charitable purposes) and not for resale (although for clarity, 
the NFL’s promotional spots may include references to or depict logos or marks of third 
party sponsors or providers (e.g., an advertisement promoting the NFL Shop may show 
merchandise with NFL sponsor logos) as long as the third-party does not provide con-
sideration to be referenced or depicted in such spots); 
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 (D) The value of complimentary or other no-charge tickets distributed by a 
Club, up to 320,000 League-wide across all preseason games (i.e., an average of 5,000 
tickets per preseason game), and up to 17,000 tickets per-Club across all home regular 
season games (i.e., an average of 2,125 tickets per regular season game) allocated at the 
Club’s discretion, provided that such tickets are excluded from visiting team sharing 
requirements. NFLPA approval is required for any exclusion from AR of such tickets 
above the levels set forth in this Subsection.  
 (E) Specifically designated day-of-game expense reimbursements received by 
a Club or Club Affiliate from a governmental entity, where such reimbursements are for 
legitimate expenses that the Club or Club Affiliate has incurred that the governmental 
entity previously incurred (including in connection with the Club’s occupancy of a prior 
stadium, if the reimbursements arise out of the construction of a new stadium). This 
exclusion shall not apply to expense reimbursements received in connection with con-
cession sales, operation of parking facilities, signage or advertising sales, or any other 
revenue generating activity at the stadium other than the conduct of the game itself (e.g., 
expense reimbursements for game-day security previously provided by the police, and 
post-game stadium clean-up previously provided by a municipality, are not treated as 
AR, if such reimbursement otherwise qualifies). All claims for this exclusion shall be 
supported by appropriate documentation evidencing the extent to which the Club or 
Club Affiliate incurred the designated day-of-game expense and the extent to which the 
governmental entity previously incurred the expense; 
 (F) In addition to the amounts described in Subsection (E) above, 65% of 
other (i.e., non-day of game) operating or maintenance expense reimbursements only for 
the specific Teams and agreements as per Paragraph 3 of the letter agreement under the 
Prior Agreement dated November 21, 2007. If a Club has reimbursements under both 
Subsection (E) above and this Subsection (F), the allocation as between the two catego-
ries shall be consistent with how the parties treated such reimbursements under the Prior 
Agreement.  
 (G) Investments in or contributions toward the purchase of concession 
equipment by concessionaires on behalf of a Club or a Club’s Stadium, and the value of 
provided elements related to the operation and maintenance of the soft drink equipment 
in the Club’s Stadium (i.e., dispensing/vending equipment, service); and  
 (H) The value of luxury boxes that are (1) used by a Club owner for personal 
purposes or to promote the Club or the owner’s other business interests; or (2) provided 
to stadium authorities, municipalities, and/or governmental officials, or (3) used or made 
available for use by the owner(s) of the visiting Club, or (4) provided for the use of a 
Club head coach; in each case where no revenue is actually received by the Club or a 
Club Affiliate, except that the value of such luxury boxes will be imputed as AR unless at 
least one luxury box in the stadium is available and unsold; provided that, in no event 
shall revenue be imputed for one luxury box that is used by the owner(s) of the Club, 
and one luxury box that is used or made available for use by the owner(s) of the Visiting 
Club. Without limiting the foregoing, the value of any luxury box that is provided to a 
former Club owner in connection with the sale of a Club shall be imputed into AR un-
less the prior owner is obliged to pay the club periodic consideration (i.e., annual rent) in 
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connection with such use, in which case such consideration will be included as revenue 
in AR. 
 (I) Revenues derived from real estate development opportunities in conjunc-
tion with or related to any stadium lease, land purchase agreement or other arrangement, 
provided that such revenues are not substitutions for revenues that would otherwise be 
included in AR. 
 (iii) Television Revenue Used To Fund Stadium Construc-
tion/Renovation. Notwithstanding any other provision of this Agreement, the NFLPA 
and the NFL may agree, on a case-by-case basis, with no limitation on their exercise of 
discretion, not to include in AR network television revenue to the extent that such reve-
nue is used to fund the construction or renovation of a stadium that results in an 
increase in AR. 
 (iv) Related Entities. The parties hereto acknowledge that for purposes of 
determining AR: 
 (1) NFL Teams may, during the term of this Agreement, be owned and 
controlled by persons or entities that will receive revenues for a grant of rights encom-
passing both (a) rights from the NFL Team so owned or controlled (the revenue from 
which is includable in AR) and (b) other rights owned or controlled by such persons or 
entities (the revenue from such other rights not being includable in AR), and that, in 
such circumstances, allocations would therefore have to be made among the rights and 
revenues described in this Section 1(a);  
 (2) NFL Teams may, during the term of this Agreement, receive revenue for 
the grant of rights to third parties which are owned or controlled by the persons or enti-
ties owning or controlling such NFL Teams (hereinafter “Related Entities”); and 
 (3) The reasonableness and includability in AR of such allocations and trans-
actions between Related Entities shall be determined by the Accountants, in accordance 
with the procedures described below. 
 (4) Any entity which has the same ownership as a Club, or is controlled by 
the same persons or entities which own or control a Club, and is engaged in AR-related 
transactions with the Club will be treated as the same entity as the Club for the purposes 
of the AR Reporting Package and any audit with respect thereto.  
 (5) For any entity which does not fit the rule set forth in Subsection (4) 
above, but which has partial common ownership with a Club, and which is engaged in 
AR-related transactions with the Club (a “Non-Controlled Related Entity”), if a Club 
contracts with such a Non-Controlled Related Entity for the right to provide goods or 
services (other than ticket or broadcast rights), revenues from the sale of which would be 
included in AR if sold directly by the Club, only the amount paid by the Non-Controlled 
Related Entity to the Club for the right to provide such goods or services (which amount 
must be negotiated in good faith and should reflect the amount that an independent 
third party would pay for the right to provide such goods or services) shall be included in 
AR. (For example, if a Club contracts with a Non-Controlled Related Entity when it 
could have contracted with an independent third party to be the concessionaire at a 
stadium, AR shall include the concessionaire fee, but not the revenues received by the 
Non-Controlled Related Entity for the sale of concessions.) The Local Accountants and 
Accountants shall have access to the payment terms of any such contracts to confirm 
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that the amount paid reflects fair market value. If there is a dispute about whether the 
amount reflects fair market value, the issue shall be resolved by a jointly-appointed arbi-
trator who has experience in the line of business in question, and the fair market value 
shall be included in AR. 
 (6) In the event of a question whether a business or enterprise owned (whol-
ly or in part) by a Club, Club Affiliate, or Club owner is or is not involved in AR-related 
transactions, the NFLPA agrees to accept the written certification from the certified 
accountant of such business or enterprise, that such business or enterprise is not in-
volved in AR-related transactions. Notwithstanding the foregoing, the NFLPA may seek 
an order from the System Arbitrator granting access to the records of such business or 
enterprise if it demonstrates that there is a reasonable basis for asserting that such busi-
ness or enterprise is involved in AR-related activity. 
 (v) Rounding. For the purposes of any amounts to be calculated or used 
pursuant to this Agreement with respect to AR, Projected AR, Benefits, Projected Bene-
fits, the Player Cost Amount, Cash Spending, and the Stadium Credit, such amounts 
shall be rounded to the nearest $1,000. For purposes of any percentage to be calculated 
or used pursuant to this Agreement, unless otherwise specifically provided, such percen-
tages shall be rounded to the nearest one-one hundredth of one percent (e.g., 47.00%).  
 (vi) PSLs. 
 (1) Subject to Subsection 1(a)(vi)(6) and Subsection 4(f) below, AR shall not 
include PSL proceeds that are segregated and unequivocally dedicated to stadium construc-
tion or stadium renovation projects commenced after the date of this Agreement, and that 
have received a waiver of any applicable League requirement of sharing of “gross receipts”;  
 (2) Except as set forth in Subsection (1) above, AR shall include all revenues 
from PSLs received by, or received by a third party and used, directly or indirectly, for 
the benefit of, the NFL or any Team or Team Affiliate, subject to any deduction for 
taxes as provided in Section 1(a)(i) above and the provisions of Subsection (3) below 
with respect to PSL refunds. Such revenues shall be allocated in equal portions, com-
mencing in the League Year in which they are received, over the remaining life of the 
PSL, subject to a maximum allocation period of fifteen years; provided, however, that 
Interest from the League Year the revenues are received until the League Years the reve-
nues are allocated into AR shall be imputed and included in AR, in equal portions over 
such periods.  
 (3) For purposes of this Agreement, the term “PSL” shall include any and all 
instruments of any nature, whether of temporary or permanent duration, that give the pur-
chaser the right to acquire or retain tickets to NFL games and shall include, without limitation, 
seat options; seat bonds; and suite bonds or long-term conveyances of suite occupancy rights 
where proceeds are segregated and unequivocally dedicated to stadium construction (e.g., 
Founders’ Suite Programs) that directly or indirectly give purchasers the right to acquire NFL 
tickets. PSL revenues shall also include revenues from any other device (e.g., periodic pay-
ments such as surcharges, loge maintenance fees, etc.) that the NFL and the NFLPA agree 
constitutes a PSL. 
 (4) PSL revenues shall be reported net of actual refunds made in the year for 
which such revenues are reported. If an amount has been refunded, then the refunded 
amount shall be deducted from PSL revenues used in the calculation of AR. If there is a 
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non-contingent contractual commitment to refund, but the refund is to be made at a 
later date, then the only amount included is the Interest on the refund. Otherwise, all 
amounts are included regardless of any refund contingencies. If a refund contingency 
occurs and money previously included as PSL revenue is refunded, the NFL shall receive 
a credit against AR (i.e., League-wide AR shall be reduced) in the amount of the refund 
the next League Year. 
 (5) In the event of a payment default and/or forfeiture of PSL revenue being 
received on an installment payment plan, the unamortized portion of such revenue, in 
excess of cash received, shall no longer be included in AR upon the date, and to the 
extent, of default/forfeiture. In the event that cash received at the time of the de-
fault/forfeiture exceeds life-to-date amortization of PSL revenue, amortization will 
continue as scheduled until equaling the amount of cash received. In the event that any 
such PSLs are re-sold, and the re-sale does not meet the criteria of Subsection 1(a)(vi)(1) 
above, the re-sale will be included in AR and amortized over the life of the PSL up to a 
maximum of fifteen years. 
 (6) Exclusions from AR of PSL revenue in respect of funding for stadium 
projects initiated after the 2005 League Year will terminate upon sale of the recipient 
franchise if the waiver from revenue sharing also terminates. 
 (vii) Premium Seat Revenues (“PSRs”). 
 (1) Subject to Subsection 1(a)(vii)(3) and Subsection 4(f) below, AR shall not 
include PSR proceeds that are dedicated to and used for stadium construction or stadium 
renovation projects commenced after the date of this Agreement, and that have received 
a waiver of any applicable League requirement of sharing of “gross receipts.” 
 (2) Except as provided in Subsection (1) above, AR shall include all PSRs net 
of amounts described in Subsection 1(a)(i)(1).  
 (3) For purposes of this Agreement, the term “PSR” shall mean the revenue 
from any periodic charge in excess of the ticket price that is required to be paid to ac-
quire or retain any ticket to NFL games (other than PSL revenues and charges for 
purchase or rental of luxury suites), including charges in respect of any amenities re-
quired to be purchased in connection with any ticket. 
 (4) Exclusions from AR of PSR revenue in respect of funding for stadium 
projects initiated after the 2005 League Year will terminate upon sale of the recipient 
franchise if the waiver from revenue sharing also terminates. 
 (viii) Naming Rights/Cornerstone Sponsorships. 
 (1) Subject to Subsection 1(a)(viii)(3) and Subsection 4(f) below, AR shall 
not include naming rights and cornerstone sponsorship proceeds that are dedicated to 
and used for stadium construction or stadium renovation projects commenced after the 
date of this Agreement, and that have received a waiver of any applicable League re-
quirement of sharing of “gross receipts.” 
 (2) Except as provided in Subsection (1) above, AR shall include all naming 
rights and cornerstone sponsorship proceeds. 
 (3) Exclusions from AR of naming rights revenue in respect of funding for 
stadium projects initiated after the 2005 League Year will terminate upon sale of the 
recipient franchise if the waiver from revenue sharing also terminates. 
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 (ix)(1) Notwithstanding Subsections (vi)–(viii) above, for any AR exclusions 
subject to the Cap Effect Guarantee described in Subsection 4(f) below: there shall be no 
requirement of a waiver from sharing of “gross receipts” provided that there is an economi-
cally-equivalent method of League support for such project (e.g., relief from payment of a 
League assessment). The NFL shall provide the NFLPA with prior notice of any such eco-
nomically-equivalent method used with respect to such exclusions.  
 (2) Notwithstanding Subsections (vi)–(viii) above, the NFL shall have the 
right to include in AR any revenues that would otherwise qualify for exclusion from AR 
under those Subsections. 
 (x) Allocations Over League Years. The parties may agree to allocate AR 
received or to be received on an accrual basis in a particular League Year over one or 
more other League Years. 
 (xi) Cancelled Games. If one or more weeks of any NFL season are can-
celled or AR for any League Year substantially decreases, in either case due to a terrorist 
or military action, natural disaster, or similar event, the parties shall engage in good faith 
negotiations to adjust the provisions of this Agreement with respect to the projection of 
AR and the Salary Cap for the following League Year so that AR for the following 
League Year is projected in a fair manner consistent with the changed revenue projection 
caused by such action. In such circumstances, the parties agree to discuss in good faith 
the possibility of suspending the application of the Player Cost Amount floor for the 
2012 or 2013 League Year as described in Section 5(c)(v) below. 
 (xii) Expense Deductions.  
 (1) No expense deductions shall be permitted to be taken in calculating AR, 
and all expense deductions that were previously permitted in the calculation of “Total 
Revenues” or “Defined Gross Revenues” or “Excluded Defined Gross Revenues” shall 
not be used in calculating AR, except as expressly provided herein.  
 (2) An expense deduction for the reasonable and customary direct costs and 
initial investment (collectively, “direct costs”) for projects in new lines of business of 
NFL Ventures may be taken, subject to the following rules: 
 (A) Absent NFLPA approval, there may be no more than three projects in 
new lines of business to receive deductions in any League Year (i.e., for the 2012 League 
Year, there can be three projects in new lines of business receiving deductions; for the 
2013 League Year, there could be six projects in new lines of business (three that began 
in 2012 and three that began in 2013). 
 (B) Absent NFLPA approval, a project in a new line of business shall not 
qualify for this deduction if it has more than $10 million in direct costs in a League Year. 
This limit shall increase in each League Year after the 2012 League Year by the percen-
tage change in AR. 
 (C) Absent NFLPA approval, there may be no more than $120 million in 
direct costs across all projects that qualify for the deduction in the 2012 League Year 
(i.e., a maximum deduction of $60 million). For the avoidance of doubt, this Subsection 
(C) is subject to the requirements of Subsections (A) and (B) above. This maximum 
deduction amount shall increase each subsequent League Year by the same percentage 
increase (if any) of AR;  
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 (D) The expense deduction for the first three years of any qualifying new line 
of business project shall be 50% of the direct costs in each such League Year; 
 (E) The expense deduction for years four through five of any qualifying new 
line of business project shall be 25% of the direct costs in each such League Year; 
 (F) Unless the parties agree otherwise, after five years no further deductions 
shall be taken for any such project (and revenues from such projects shall be included in 
AR in the 45% bucket as described below); 
 (G) The NFL shall provide the NFLPA with notice of the projects for which 
it will take the expense deduction, including the provision of business plans and budgets 
(subject to reasonable confidentiality and non-compete terms); 
 (H) Pursuant to the provisions of Section 3 below, the Accountants shall 
review, and the NFLPA shall have audit rights regarding, such deductions to ensure their 
accuracy and reasonableness; 
 (I) Deductions allowed shall be netted against related revenues, and the 
netting of expenses cannot result in a negative number (e.g., if 50% of the direct costs 
for a project exceed its revenues, the AR count for such project shall be zero). 
 (J) For purposes of this Subsection 1(a)(xii)(2), if the NFL adds additional 
International Series regular season games (i.e., more than one International Series regular 
season game in any given League Year), each additional International Series game shall 
constitute a new line of business project, and further provided that the payment made by 
the NFL to reimburse the participating Clubs for lost revenue (which payment is in-
cluded in AR) shall not be included in determining whether such Series is subject to 
either of the direct cost limits referenced in Subsection (B) or (C) above.   
 (xiii) Interest. Unless otherwise specified, as used in this Article, “Interest” 
means interest calculated on an annual compounded basis using the one-year Treasury 
yields at constant maturities rate as published in The Wall Street Journal on February 1 
(or the next date published) of the League Year in which the amount to receive interest 
accrues, is awarded, or occurs, as the case may be. If this rate is not published in The 
Wall Street Journal for any reason, the website of the Federal Reserve 
(http://www.federalreserve.gov) shall be used to obtain the interest rate. 
 (xiv) No Double-Counting. No revenue may be included in AR more than 
once. All intra-company transactions between or among the NFL, any NFL Affiliate, 
Clubs, and Club Affiliates shall be eliminated in accordance with GAAP (treating all such 
transactions on a pro forma consolidated basis) (except as provided in Subsection 
1(a)(xii)(J) above) for purposes of calculating AR. For any joint venture, if AR rights are 
granted to the venture, which in turn pays the NFL or the Clubs for the rights granted, 
the value of the rights shall only be included in AR once. 
 (xv) Subject to their reasonable business judgment, the NFL and each NFL 
Team shall act in good faith and use commercially reasonable efforts to increase AR for 
each playing season during the term of this Agreement and not shift revenues attributa-
ble to League Years within the term of this Agreement to League Years after the term. 
There shall be no obligation to accelerate into League Years within the term of this 
Agreement revenues attributable to League Years following expiration of this Agree-
ment. In evaluating compliance with this Subsection, the parties and the System 
Arbitrator shall consider and give substantial weight to the reasonable business judgment 
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of the NFL or the NFL Team but no deference will be applied where the NFL is alleged 
to have deferred or forgone revenues of $1 billion or more for the purpose of securing 
leverage in collective bargaining, in which case any finding of non-compliance shall re-
quire proof by a clear preponderance of the evidence. The following is a list of decisions 
in respect of which the business judgment of the NFL or an NFL Team shall conclusive-
ly be deemed reasonable: franchise location; stadium capacity or configuration; ticket or 
suite prices; number and location of games played; whether to outsource or operate a 
line of business; and whether to accept or decline a sponsorship, advertising or naming 
rights opportunity. The foregoing list shall not limit in any manner the circumstances in 
which the business judgment of the NFL or an NFL Team may be deemed reasonable. 
 (b) Additional Accounting Rules. The calculation of AR shall be further 
subject to the rules set forth in Section 10 below. 
 (c) Revenue-related Arbitrators. Wherever this Article provides for a 
jointly-retained arbitrator to resolve a revenue-related dispute, and if the parties cannot 
agree on the identity of such arbitrator, the parties shall use the procedures set forth in 
Article 15, Section 6 to select the arbitrator. 
 
Section 2. Benefits:  
 (a) “Benefits” and “Player Benefit Costs” mean the aggregate for a League 
Year of all sums paid (or to be paid on a proper accrual basis for a League Year) by the 
NFL and all NFL Teams for, to, or on behalf of present or former NFL players, but 
only for: 
 (i) Pension funding, including the Bert Bell/Pete Rozelle NFL Player Re-
tirement Plan (as described in Article 53) and the Second Career Savings Plan (as 
described in Article 54); 
 (ii) Group insurance programs, including, life, medical, and dental coverage 
(as described in Article 59 or as required by law), and the Disability Plan (as described in 
Article 61); 
 (iii) Injury Protection (for the 2011–2015 League Years only); 
 (iv) Workers’ compensation, payroll, unemployment compensation, social 
security taxes, and contributions to the fund described in Article 30, Section 4; 
 (v) Preseason per diem amounts (as described in Sections 3 and 4 of Article 
23) and regular season meal allowances (as described in Article 34); 
 (vi) Expenses for travel, board and lodging for a player participating in an 
offseason workout program in accordance with Article 13, Section 6(e)(iv)(3); 
 (vii) Payments or reimbursements made to players participating in a Club’s 
Rookie Orientation Program (as described in Article 7); 
 (viii) Moving and travel expenses (as described in Article 36); 
 (ix) Postseason pay (as described in Articles 37 and 38) and salary paid to 
Practice Squad players pursuant to a Practice Squad Contract during the postseason, 
unless the Practice Squad Player Contract is executed or renegotiated after December 1 
for more than the minimum Practice Squad salary, in which case all salary paid to such a 
Practice Squad player during the postseason will be counted as Salary. 
 (x) Player medical costs (i.e., fees to doctors, hospitals, and other health care 
providers, and the drugs and other medical cost of supplies, for the treatment of player 
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injuries), but not including salaries of trainers or other Team personnel, or the cost of 
Team medical or training equipment (in addition, the amount of player medical costs 
included in Benefits may not increase by more than ten percent (10%) each League 
Year). Subject to the foregoing, player medical costs shall include one-third of each 
Club’s expenses for tape used on players and one-third of each Club’s player physical 
examination costs for signed players (player physical examination costs relating to the 
Combine or for Free Agents whom the Club does not sign are not included in Player 
Benefit Costs); 
 (xi) Severance pay (as described in Article 60); 
 (xii) The Player Annuity Program (as described in Article 55); 
 (xiii) The Minimum Salary Benefit (as described in Article 27); 
 (xiv) The Performance Based Pool (as described in Article 24), and further 
provided that there shall be no Performance Based Pool for the 2011 League Year; 
 (xv) The Tuition Assistance Plan (as described in Article 56);  
 (xvi) The Gene Upshaw NFL Players Health Reimbursement Account (as 
described in Article 63); 
 (xvii) The “88 Benefit” for former players suffering from dementia (as de-
scribed in Article 58); 
 (xviii) The Rookie Redistribution Fund (as described in Article 7), to the extent 
that any portion of that Fund is not being used to offset the allocated Benefit Cost of the 
Legacy Benefit (as described further in Subsection (xix) below), and further provided 
that there shall be no Rookie Redistribution Fund for the 2011 League Year;  
 (xix) The Legacy Benefit (as described in Article 57) and further provided that 
of the $620 million aggregate contribution to the Legacy Benefit over the term of this 
Agreement, only 49% shall count as a Player Benefit Cost, and that the parties shall agree 
on the allocation of this Player Benefit Cost across the League Years covered by this 
Agreement, and further provided that the parties may not allocate any portion of this 
Player Benefit Cost to the 2011 League Year;  
 (xx) The Neuro-Cognitive Disability Benefit (as described in Article 65); and 
 (xxi) Beginning in the 2015 League Year, the Long-Term Care Insurance Pro-
gram (as described in Article 63). 
 (b) If Benefits that are not currently taxed are subject to a new or materially 
different federal or state excise tax, the parties will negotiate in good faith about the 
appropriate adjustment, if any, in Benefits to account for such additional tax. In agreeing 
to this Section, neither party waives any right to contend that such tax amounts would 
meet or would not meet the definition of a Player Benefit Cost set forth in this Agree-
ment, and this Section shall not be referred to in any dispute regarding such issue. 
 (c) Without limitation on any other provision of this Agreement, Benefits 
will not include (1) salary reduction contributions elected by a player to the Second Ca-
reer Savings Plan described in Article 54; (2) any tax imposed on the NFL or NFL Clubs 
pursuant to section 4972 of the Internal Revenue Code for the Bert Bell/Pete Rozelle 
NFL Player Retirement Plan, and (3) attorneys’ fees, costs, or other legal expenses in-
curred by Clubs in connection with workers’ compensation claims of players. Benefits 
for a League Year will be determined by adding together all payments made and amounts 
properly accrued by or on behalf of the NFL and all NFL Clubs for the above purposes 
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during that League Year, except that Benefits for pension funding and the Second Career 
Savings Plan will be deemed to be made in a League Year for purposes of this Article if 
made in the Plan Year beginning in the same calendar year as the beginning of such 
League Year.  
 
Section 3. Accounting Reports & Projections: 
 (a) Special Purpose Letters and AR Reporting. 
 (i)(A) As provided below, each League Year the parties will be provided with 
one or more “Special Purpose Letters” by an independent accounting firm (hereinafter 
“the Accountants”) which report the AR, Player Cost Amount, Team Salary, Cash 
Spending, and Benefits of each Club and the NFL for that League Year, utilizing infor-
mation reported by independent Club and League accounting firms, and information 
obtained by the Accountants through its review procedures. The Accountants shall be a 
nationally recognized accounting firm jointly appointed by the NFL and the NFLPA. 
The parties agree to share equally the cost of the Accountants. The Reporting Package to 
be used by the Clubs and the League in providing information to the Accountants 
(“Revenue Reports”) in each of the NFL playing seasons covered by this Agreement 
shall be agreed to by the parties, and shall be reported on a March 31 year-end basis 
unless otherwise agreed by the parties. The basic review procedures to be performed by 
the Accountants are set forth below, and may be modified and/or supplemented by 
mutual agreement of the parties. The engagement of the Accountants shall be deemed to 
be renewed annually unless the Accountants are discharged by either party during the 
period from May 1 to July 1 of that year. Each Special Purpose Letter shall be based 
upon the best available information at the time of its issuance, and shall include a report 
of adjustments and new information obtained with respect to amounts previously re-
ported for prior League Years. 
 (B) The amount of any Salary Cap and League-Wide Cash Spending that may 
apply in a League Year shall be determined at the times and utilizing the Special Purpose 
Letters and other information described below. 
 (ii) In the event than any error is found in AR, Benefits, or Player Cost 
Amount in respect of any League Year subsequent to the 2010 League Year, which, if it 
had not occurred, would have resulted in any increase or decrease in any Salary Cap in 
one or more prior League Years, the total amount of any such Salary Cap shortfall or 
overage, as the case may be, shall be added or subtracted, as the case may be, the next 
time the Salary Cap is calculated. An inaccuracy in an estimate that was made in a prior 
League Year shall not be considered an error for purposes of this Subsection, and such 
estimates shall be reconciled by the Accountants each League Year. In the event that an 
inaccuracy in an estimate is not reconciled, the failure to do so shall be considered an 
error for purposes of this Subsection. Any individual errors proposed for correction 
pursuant to this Subsection that are greater than $25,000 must be substantiated by evi-
dence and be reviewed with the NFL, the NFLPA, and the Accountants prior to the 
correction being made. Any dispute regarding such corrections shall be subject to the 
procedures that apply under Subsections (ix)–(x) below.  
 (iii) To the extent that the amounts and information set forth in a Special 
Purpose Letter indicates that the amount of any Salary Cap for any prior League Year 
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within the term of this Agreement should have been different from the amount actually 
utilized, any such difference shall be credited or deducted, as the case may be, to the next 
Salary Cap to be set, with Interest. Any such adjustment in the Final League Year shall 
be immediate. 
 (iv) The Accountants shall review the reasonableness of any estimates in-
cluded in any Club’s Revenue Reports in the League Years covered by this Agreement 
and may make such adjustments in such estimates as they deem appropriate. To the 
extent that the actual amounts of revenues received or expenses incurred differ from 
such estimates, adjustments shall be made as provided in Subsection (ii) above. 
 (v) The Accountants shall receive, in connection with their duties: (1) access 
to and copies of the Local Accountant workpapers with respect to the Schedule de-
scribed in Appendix F; and (2) access to the financial audit workpapers of the Local 
Accountants or League Office (to the extent necessary), provided that any information 
derived from the access described in this clause (2) will be held in confidence and will 
not be part of any file subject to NFLPA review.  
 (vi) The NFL will use its best efforts to ensure that any contract between the 
League, any Club, or any Club Affiliate, and any third party in connection with the sale 
or marketing of any source of AR shall include terms that provide to the Accountants 
and the NFLPA access to any and all financial and contractual information and docu-
ments in the possession, custody, or control of such third party to which the Club, Club 
Affiliate, or any other entity controlled by the owner of the Club has any right to any 
access, relating to such revenue source or any other financial or contractual relationship 
or transaction between such third party and the League, the Club involved in the sale or 
marketing of such revenue source, any Affiliate of that Club, or any of that Club’s own-
ers. In each case such access shall be subject to and limited by the rules set forth in this 
Agreement or otherwise agreed to by the parties regarding the dissemination of informa-
tion provided to the Accountants and the NFLPA pursuant to the audit process. If the 
NFL, despite its best efforts, cannot ensure such access, the NFLPA shall have the right 
to obtain an order against the Club or Club Affiliate  requiring that such access be al-
lowed. 
 (vii) Reasonably prior to the issuance of a Special Purpose Letter, the Accoun-
tants shall, as set forth in Appendix F attached hereto, notify designated representatives 
of the NFL and the NFLPA: (1) if the Accountants have any questions concerning the 
amounts of revenues reported by the Clubs or any other information contained in the 
Revenue Reports submitted by the Clubs; and (2) if the Accountants propose that any 
adjustments be made to any revenue item or any other information contained in the 
Revenue Reports submitted by the Clubs. 
 (viii) In the event of any dispute concerning the amounts (as opposed to in-
cludability or the interpretation, validity or application of this Agreement) to be included 
in the Revenue Reports, including any dispute concerning any findings or determinations 
concerning expenses made by the Accountants related to Subsection 1(a)(xii)(2) above 
that cannot be resolved among the parties (hereinafter referred to as “Disputed Adjust-
ments”), such dispute shall be resolved by the Accountants after consulting and meeting 
with representatives of both parties. Notwithstanding the foregoing, either party shall 
have the right to contest, by commencing a System Arbitrator proceeding pursuant to 
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this Agreement, any Disputed Adjustments made by the Accountants, whenever such 
Disputed Adjustments for all Clubs are adverse to the party commencing the proceeding 
in an aggregate amount of $5 million or more in any League Year covered by this 
Agreement. If the Disputed Adjustments for all Clubs are adverse to the party com-
mencing the proceeding in an aggregate amount of $5 million or more but less than $10 
million, the parties agree that: (1) the hearing will take place on an expedited basis and 
will not last longer than one full day, provided, however, that if, despite the reasonable 
efforts of the parties, the hearing cannot be completed in one day, the hearing shall 
continue, unless the parties otherwise agree, day-to-day until concluded; and (2) if the 
party that brings the proceeding does not substantially prevail after the hearing, then that 
party shall pay the reasonable costs and expenses, including attorneys’ fees, of the other 
party for its defense of the proceeding. The immediately preceding sentence shall have 
no application to System Arbitrator Proceedings in which the Disputed Adjustments for 
all Clubs adverse to the party bringing the proceeding equal or exceed $10 million. All 
other disputes among the parties as to the interpretation, validity, or application of this 
Agreement, or with respect to any Salary or Benefits amount included in a Revenue 
Report, shall be resolved by the System Arbitrator appointed pursuant to this Agree-
ment, as set forth in Article 15. 
 (ix) After receiving a Final Special Purpose Letter, the NFLPA shall have the 
right, upon reasonable notice and at its own expense, to conduct an audit of the League 
and any of its Clubs to further verify the accuracy of the information in such Final Spe-
cial Purpose Letter through an auditor hired by the NFLPA (subject to notification and 
approval by the NFL, not to be unreasonably withheld) (the “NFLPA Auditor”). A 
representative of the NFL shall accompany the NFLPA Auditor on any site visits during 
any such audit, but shall not interfere with the conduct of the audit. The NFLPA Audi-
tor shall make diligent efforts to complete its report no later than sixty (60) days prior to 
the scheduled issuance of the next Final Special Purpose Letter so that the Accountants 
and the parties may address any issues in advance of such next Final Special Purpose 
Letter. The Clubs shall provide reasonable cooperation in the audit process. The NFLPA 
Auditor may copy documents it reviews in the course of its audits and maintain copies of 
documents reviewed in its office. Other than as set forth in this Subsection, the NFLPA 
Auditor may not show any such copies to anyone other than its partners, employees, and 
agents. The documentation made available and the information contained therein shall 
be held in strict confidence and may be discussed only with individuals authorized in this 
Subsection, or as jointly authorized by the NFL and the NFLPA. The NFLPA Auditor 
may prepare one or more written or oral reports for the use of the NFLPA in connec-
tion with this Agreement, which may refer to and discuss the contents of documents 
reviewed, but which may not include copies of any such documents. Any such report 
shall not be referred to or distributed to anyone outside of the NFLPA or the NFLPA 
Auditor for any other purpose. If the NFLPA determines in the exercise of its judgment 
that matters discussed in the NFLPA Auditor’s report may indicate a violation of this 
Agreement, then the NFLPA Auditor may show (but not provide) a copy of such docu-
ments (or portions thereof) that it considers in the exercise of its judgment to be relevant 
to such potential violation to counsel for the NFLPA, the Executive Director and Gen-
eral Counsel of the NFLPA, up to three NFLPA staff personnel (whose authority to 
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receive such information shall be disclosed in advance to the NFL) and up to three 
members of the NFLPA Executive Committee (whose authority to receive such infor-
mation shall be disclosed in advance to the NFL). In addition, a copy of such documents 
may be presented to the System Arbitrator and/or a court in any proceeding to enforce 
this Agreement. At least four (4) business days prior to commencing any such proceed-
ing based upon such documents, the NFLPA will advise the NFL of the alleged violation 
upon which the proceeding would be based; the parties shall stipulate to reasonable 
protective order terms and conditions to protect the confidentiality of such information. 
Except in connection with a proceeding as described in the preceding sentence, the 
NFLPA, its representatives and agents shall not refer to or distribute such copies to 
anyone outside of their organizations for any other purpose. 
 (b) Projected AR, Projected Benefits, True-Ups, and Timetable. 
 (i) Prior to the start of each League Year (other than the 2011 League Year), 
the parties will meet for the purpose of agreeing upon the projections to be used to 
determine Projected AR and Projected Benefits, including incremental stadium-related 
revenues from the opening or any new stadium or major renovation of an existing sta-
dium, or any known modifications of an existing stadium lease, and contracted revenues 
and/or percentage adjustments to be used for League Media, NFL Ven-
tures/Postseason, and Local AR from the prior League Year. In the absence of 
agreement of the parties otherwise, Projected AR shall be projected on the basis of: (A) 
for League Media AR, on the basis of the League Media contracts; (B) for NFL Ven-
tures/Postseason AR, on the basis of League-level contracts and year-over-year growth 
rates for such AR not specified in a League-level contract; and (C) for Local AR, (1) for 
gate, on the basis of the average prior-year ticket price (taking into account any an-
nounced price increases or decreases for the upcoming season) multiplied by the actual 
prior-year attendance (adjusted to account for any new or significantly renovated sta-
diums, relocations, or expansions); and (2) for all other Local AR, on the basis of the 
year-over-year growth rates, or, in the absence of agreement on the growth rate, on the 
basis of the annual percentage increase for such revenues over the prior four League 
Years (using a compound annual growth rate), in either case adjusted to account for any 
new or significantly renovated stadiums, new revenue streams, relocations, or expan-
sions. Projected Benefits shall be any Benefits projected to be paid (or properly accrued) 
in the applicable League Year pursuant to this Agreement, provided that if the amounts 
to be paid for any Benefit during the next League Year are not reasonably calculable, 
then, for the purposes of calculating Projected Benefits, the projected amount to be paid 
for the Benefit shall be the amounts expended by NFL Teams for the same Benefit in 
the prior League Year. 
 (ii) Based on the meeting described in Subsection (i), the Accountants shall 
prepare an Initial Special Purpose Letter based on the Clubs’ January reporting submis-
sions that will set forth Projected AR and Projected Benefits for the upcoming League 
Year and an initial calculation of actual AR and actual Benefits from the prior League 
Year. Following the method set forth in Section 6 below, any difference between the 
Salary Cap from the prior League Year and the Salary Cap that would have applied in 
that League Year had the updated AR and Benefits information been used as Projected 
AR and Projected Benefits when that Salary Cap was set shall be a “True-Up,” to be 
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credited or deducted, as the case may be, in the calculation of the Salary Cap for the 
upcoming League Year using the method set forth in Section 6. Any such True-Up shall 
include Interest.  
 (iii)  No later than August 30 of each League Year (other than the 2011 
League Year), the Accountants shall prepare a Final Special Purpose Letter based on the 
final reporting packages from the League and the Clubs from the prior League Year, that 
shall set forth (A) the final calculation of actual AR for the prior League Year, (B) the 
final calculation of actual Benefits for the prior League Year, and (C) the League-Wide 
Cash Spending for the prior League Year. Following the method set forth in Section 6 
below, any difference between: (1) the Salary Cap from the prior League Year as adjusted 
by any True-Up made after the Initial Special Purpose Letter pursuant to Subsection (ii) 
above; and (2) the Salary Cap that would have applied if the AR and Benefits from the 
Final Special Purpose Letter had been used as Projected AR and Projected Benefits 
when that Salary Cap was set, shall be a further “True-Up,” to be credited or deducted, 
as the case may be, in the calculation of the Salary Cap for the upcoming League Year 
using the method set forth in Section 6. Any such further True-Up shall include Interest.  
 (iv) In the Final League Year, the Accountants shall issue the Final Special 
Purpose Letter by May 1st of the Final League Year, and any True-Up related to the 
Final League Year shall be implemented immediately. 
 (v) Notwithstanding the foregoing or anything else in this Agreement, if, 
after the initial calculation of Projected AR for a League Year, a new League-wide televi-
sion contract is entered into for that League Year, such amounts shall be substituted for 
the amount for League-wide television revenues previously included in Projected AR. In 
addition, if one or more new Clubs are scheduled to be added to the NFL during the 
next League Year as one or more expansion Clubs, Projected AR will include an addi-
tional projection of AR determined in a manner agreed to by the parties. In all of the 
events described in this Subsection, the Accountants shall calculate a revised Projected 
AR, Projected Benefits, and Projected Player Cost Amount within fourteen (14) days of 
the triggering event, and the Salary Cap shall immediately be adjusted accordingly, utiliz-
ing the method set forth in Section 5. 
 (vi) In the event that the NFLPA exercises any right to reduce or freeze or 
increase certain Benefits, Projected Benefits (and the Salary Cap) shall be adjusted im-
mediately to reflect such changes. 
 (vii) In the event the amount of Projected Benefits is adjusted pursuant to: (1) 
Subsection (vi) above; (2) the dispute resolution procedures of Article 52, Section 4; (3) 
agreement of the parties; or (4) as otherwise permitted by this Agreement, then the Sala-
ry Cap shall be immediately recalculated to reflect the adjustment in Projected Benefits. 
 
Section 4. Stadium Credit:   
 (a) For each League-approved stadium project beginning on or after the 
effective date of this Agreement, there shall be a credit of fifty percent (50%) of the 
private cost (whether incurred by a Club, Club Affiliate, or the League) to construct or 
renovate the stadium, or seventy-five percent (75%) of such cost for stadium construc-
tion or renovation in California, which cost shall include financing costs, amortized over 
a maximum of 15 years using an agreed-upon rate based on the NFL’s long-term bor-
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rowing cost to fund or support stadium construction, beginning in the League Year 
before such new stadium opens. The aggregate credit for all such approved projects for 
each League Year shall be part of the “Stadium Credit.” For purposes of this Subsection, 
the private cost shall not include any revenues that are excluded from AR related to the 
project pursuant to Section 1(a)(vi)(1), 1(a)(vii)(1) or 1(a)(viii)(1) above. 
 (b) In each League Year, the Stadium Credit shall also include an amount 
equal to 70% of: 
 (i)  Any PSL revenues excluded from AR pursuant to Subsection 1(a)(vi)(1) 
above, net of amounts specified in Subsection 1(a)(i)(1) above, and amortized over a 
maximum of 15 years with Interest, beginning in the League Year before the new sta-
dium opens or the renovation is completed; 
 (ii) Any PSR revenues excluded from AR pursuant to Subsection 1(a)(vii)(1) 
above, net of amounts specified in Subsection 1(a)(i)(1) above, beginning in the League 
Year in which the new stadium opens or the renovation is completed; 
 (iii) Any naming/cornerstone revenues excluded from AR pursuant to Sub-
section 1(a)(viii)(1) above, with any lump-sum payments amortized over the life of the 
naming/cornerstone rights agreement up to a maximum of 15 years, beginning in the 
League Year the new stadium opens or the renovation is completed. 
 (c) The Stadium Credit shall also include 50% of the cost of capital expendi-
tures incurred during such League Year in any stadium that relate in any way to the fan 
experience at such stadium (regardless of when the stadium was constructed or reno-
vated), amortized over five years (except for video boards, which shall be amortized over 
seven years), with Interest, such costs to be verified as capital expenditures by the Local 
Accountants and the Accountants using GAAP.   
 (d) Notwithstanding the foregoing, absent NFLPA approval, the Stadium 
Credit may not equal an amount greater than 1.5% of Projected AR or AR for that 
League Year (the “Stadium Credit Threshold”). 
 (e) If the sum of the amounts described in Subsections (a)–(c) above would 
result in a Stadium Credit that would exceed the Stadium Credit Threshold, then the 
Stadium Credit shall be an amount equal to the Stadium Credit Threshold, unless the 
parties have agreed otherwise. 
 (f) Cap Effect Guarantee. (i) In the event that the Stadium Credit was 
initially calculated to exceed the Stadium Credit Threshold, then for any individual sta-
dium for which PSL, PSR, naming/cornerstone revenues were excluded from AR for 
that League Year, and to the extent that such revenues were excluded, and which ex-
cluded revenues were not included in the calculation determining that the Stadium 
Threshold had been reached, the “Incremental Cap Effect” from such stadium shall 
exceed the “Exclusion Cap Effect” by 125%. In the event that the Incremental Cap 
Effect does not exceed the Exclusion Cap Effect by 125% (a “Shortfall”), then an addi-
tional amount shall be imputed into AR sufficient to eliminate the Shortfall in the Salary 
Cap. 
 (ii) For purposes of this Subsection, “Exclusion Cap Effect” equals 40% of 
the amount of revenue excluded from AR. “Incremental Cap Effect” equals 40% of the 
“Incremental AR” from the stadium in question. “Incremental AR” means the difference 
between the AR generated from the stadium in question as compared to the “Base AR.” 
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“Base AR” means the AR generated from such stadium or its predecessor in the year 
prior to the completion of the construction or renovation (the “Base Year”); if PSR 
revenues are being excluded from AR for such stadium, Base AR shall not include any 
PSR revenues from the Base Year. 
 (iii) For example, if in the 2018 League Year the Stadium Credit is calculated 
initially to be more than 1.5% of AR (i.e., to have reached the Stadium Credit Thre-
shold), and if Stadium A had an amortized PSL exclusion of $20 million that was not 
part of the Stadium Credit Threshold, then the Exclusion Cap Effect of Stadium A 
would be $8 million (40% of $20 million). Under this Subsection, for this League Year, 
the League would “guarantee” that the Incremental Cap Effect from Stadium A would 
not be less than $10 million (e.g., 125% of $8 million). If the actual Incremental AR from 
Stadium A resulted in an Incremental Cap Effect of $8 million, then $5 million in addi-
tional AR would need to be imputed for the 2018 League Year to resolve the $2 million 
Shortfall so that the net Cap Effect from Stadium A would be $10 million. (If, on the 
other hand, the $20 million PSL exclusion was included in the Stadium Credit (that is, if 
70% of $20 million is part of the 1.5% Stadium Credit being taken for the 2018 League 
Year), then Stadium A is not subject to the Cap Effect Guarantee, but any PSL exclu-
sions for other stadiums not included in the Stadium Credit would be subject to the Cap 
Effect Guarantee. For the avoidance of doubt, this calculation will be done every year 
such excluded revenues are subject to the Cap Effect Guarantee.) 
 (g) For purposes of this Section, for any PSL revenues subject to the Cap 
Effect Guarantee the amortization period for the exclusion shall begin in the League 
Year in which the new or renovated stadium opens. 
 (h) For purposes of this Section, amounts shall count toward the Stadium 
Credit Threshold on a chronological basis (e.g., the portion of the Stadium Credit asso-
ciated with the first League-approved project after the effective date of this Agreement 
shall be the first amounts included in the calculation of the Stadium Credit Threshold). 
Within each project, first the amount pursuant to Subsection (a) above shall be calcu-
lated, followed by any amount attributable to an AR exclusion as described in Subsection 
(b). 
 (i) Notwithstanding the foregoing, with respect to any stadium project for 
Los Angeles (or the immediately surrounding area), the NFL has the right to elect not to 
include such project in the calculation of the Stadium Credit. If the NFL exercises this 
right, the parties shall negotiate in good faith the appropriate amount of any credit re-
lated to such project separate and apart from the provisions of this Section. 
 
Section 5. Joint Contribution Amount: For each League Year beginning in the 2012 
League Year, there shall be a Joint Contribution Amount that shall be taken into account 
when calculating the Player Cost Amount. The Joint Contribution Amount shall be $55 
million for the 2012 League Year, of which $22 million shall be dedicated to healthcare 
or other benefits, funds, or programs for retired players (including the Former Player 
Life Improvement Plan as described in Article 64) as determined by the NFLPA, $11 
million shall be dedicated to medical research, as agreed to by the parties, and $22 mil-
lion shall be dedicated to charities as determined by the NFL, including NFL Charities 
and/or Youth Football or successor organizations. The Joint Contribution Amount shall 
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increase by 5% each subsequent League Year, and the allocation described in the preced-
ing sentence shall be adjusted pro rata to reflect such increase. 
 
Section 6. Calculation of the Player Cost Amount and Salary Cap: 
 (a) Revenue Buckets. AR shall be subdivided into three categories for 
purposes of calculating the Player Cost Amount and Salary Cap: (1) League Media AR; 
(2) NFL Ventures/Postseason AR, and (3) Local AR. 
 (i) League Media. League Media AR shall consist of the revenues arising 
from (1) television rights sold or licensed either nationally or packaged on a regional 
basis for the telecast or broadcast of live or near-live transmission of entire or near-entire 
NFL games (but not highlights) on broadcast, cable, satellite, internet, or other media 
(but not for up to sixteen regular season games telecast or broadcast by the NFL Net-
work); (2) international television rights for live and delayed games; (3) national 
terrestrial, satellite, and internet radio; and (4) Copyright Royalty Tribunal. For the 
avoidance of doubt, as of the 2011 League Year the only revenues that would fall into 
category (1) are the rights fees paid by FOX (for the NFC afternoon package), CBS (for 
the AFC afternoon package), ESPN (for the Monday Night Football package, but not 
for the separate digital and international rights agreement, which shall be in the Ventures 
bucket), NBC (for the Sunday Night Football package), DIRECTV (for the Sunday 
Ticket package, but not for the separate NFL Network carriage agreement); the only 
revenues that would fall into category (3) are the rights fees paid by Westwood One (for 
the national radio package) and Sirius (for the national satellite radio package).  
 (ii) NFL Ventures/Postseason. NFL Ventures/Postseason AR shall con-
sist of (A) revenues (other than those described in Subsection (i) above) arising from the 
operation of postseason NFL games received or to be received by the NFL or NFL 
affiliates (as opposed to by Club or Club Affiliates); and (B) revenues (other than those 
described in Subsection (i) above) arising from operation of NFL-affiliated entities (in-
cluding without limitation NFL Ventures, NFL Network, NFL Properties, NFL 
Enterprises, NFL Productions, and NFL Digital (including NFL.com and NFL Mobile). 
For the avoidance of doubt, revenues in this category include without limitation: (1) all 
revenues of NFL Network, including those related to the broadcast, telecast or distribu-
tion of live NFL games and the RedZone channel; and (2) the revenues of NFL 
Ventures/NFL Digital from the agreement with Verizon; the revenues of NFL Ven-
tures/NFL Digital from Game Pass (to the extent that it only distributes out-of-market 
games); the revenues of NFL Ventures/NFL.Com from Preseason Online; and the 
revenues from NFL Ventures/NFL Films from the NFL Films agreement with ESPN; 
in each of the cases listed after (2) above, as such agreements exist as of the 2011 League 
Year.  
 (iii) Local. Local AR shall consist of all AR received or to be received by the 
Clubs or Club Affiliates and not included in League Media AR or NFL Ven-
tures/Postseason AR. For the avoidance of doubt, Local AR shall include revenues from 
the sale or license by Clubs of preseason game television rights. 
 (iv) Bundled Rights. If, in future League Years, League Media rights are 
bundled and sold or licensed with other rights that would be within the Ventures or 
Local AR “bucket,” the parties will discuss in good faith the appropriate bucket alloca-
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tion of the revenues for such rights. In the absence of agreement, the issue shall be re-
solved by an “Allocation Arbitrator,” who shall be jointly selected by the parties. The 
parties shall each propose an allocation to the Allocation Arbitrator, who will decide 
which proposed allocation to adopt (i.e., a “baseball-style” arbitration). This Subsection 
shall not apply to any of the current contracts specified in Subsections (i) and (ii) above. 
 (v) No Migration. No AR may be included in more than one of these cate-
gories, and all AR must be included in one of these categories. Revenue for substantially 
similar rights, services, sales, etc. as for the 2011 League Year shall not migrate into 
another revenue bucket in subsequent League Years regardless of the entity which rece-
ives or generates the AR in such subsequent League Years. 
 (b) 2011 League Year Player Cost Amount.  The Player Cost Amount for 
the 2011 League Year shall be $4,556,800,000 ($142.4 million per Club) (i.e., the Player 
Cost Amount is “pegged”). The Salary Cap for the 2011 League Year shall be $120.375 
million. If the amount of actual Benefits for the 2011 League Year is determined to be 
greater than $704,800,000 ($22.025 million per Club), then the contribution to the Player 
Annuity Plan or such other Benefits as determined by the NFLPA for the 2011 League 
Year shall be reduced by the difference so that the total Benefits cost for the 2011 
League Year does not exceed $704,800,000. For the avoidance of doubt, Benefits for the 
2011 League Year do not and shall not include any Performance-Based Pay Pool (be-
cause there is no Pool for the 2011 League Year), nor any of the NFLPA’s required 
allocation to the Legacy Benefit as described in Subsection 2(a)(i)(xx) above (because the 
NFLPA may not allocate to the 2011 League Year), nor any of the Rookie Redistribution 
Fund referenced in Subsection 2(a)(i)(xix) above (because there is no such Fund for the 
2011 League Year). 
 (c) Other League Year Player Cost Amounts. For all other League Years, 
the Player Cost Amount and Salary Cap shall be calculated using the information from 
the Special Purpose Letters in the following manner: 
 (i)  Calculation of the Projected Player Cost Amount. The Player Cost 
Amount shall be calculated as the sum of (1) 55% of projected League Media AR; (2) 
45% of projected NFL Ventures/Postseason AR (other than AR from new line of busi-
ness projects pursuant to Subsection 1(a)(xii)(2) above); (3) 40% of projected Local AR; 
and (4), if applicable, 50% of the net AR for new line of business projects pursuant to 
Subsection 1(a)(xii)(2) above; less (5) 47.5% of the Joint Contribution Amount. 
 (ii) Bands. If, in any of the 2012–14 League Years, the Player Cost Amount 
before application of the Stadium Credit is greater than 48% of Projected AR then the 
Player Cost Amount shall be reduced to 48% of Projected AR. If, in any of the 2015–20 
League Years, the Player Cost Amount before application of the Stadium Credit is great-
er than 48.5% of Projected AR then the Player Cost Amount shall be reduced to 48.5% 
of Projected AR. If, in any of these League Years, the Player Cost Amount is less than 
47% of Projected AR, the Player Cost Amount shall be increased to 47% of Projected 
AR. 
 (iii) Application of Stadium Credit. The Player Cost Amount shall be re-
duced by the Stadium Credit, provided that the Player Cost Amount shall not be below: 
47% of Projected AR for each of the 2012–14 League Years; 46.5% of Projected AR for 
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each of the 2015–16 League Years; or 46% of Projected AR for each of the 2017–20 
League Years. 
 (iv) Floors. If, in the 2012 or 2013 League Year, the Player Cost Amount 
calculated pursuant to this Section is less than $142.4 million per Club, then the Player 
Cost Amount shall be increased to $142.4 million per Club (i.e., there is a Player Cost 
“floor” of $142.4 million per Club for those League Years). 
 (v) Salary Cap. The Salary Cap for a League Year shall be the Player Cost 
Amount for that League Year less Projected Benefits for that League Year, divided by 
the number of Clubs in the League in that League Year, adjusted by any applicable True 
Up, provided further that there shall be no True-Up related to the 2011 League Year, 
and there shall be no “negative” True Up related to either the 2012 or 2013 League Year.  
 
Section 7. Guaranteed Player Cost Percentage:  
 (a) In each League Year, the average of the current League Year’s Player 
Cost Amount expressed as a percentage of AR and all prior League Year Player Cost 
Amounts expressed as a percentage of AR for each such prior League Year (the “Overall 
Average”) must be at least 47% (the “Guaranteed Player Cost Percentage”). For purpos-
es of this calculation, the percentages for each League Year other than the 2011 League 
Year shall be calculated as the Player Cost Amount calculated pursuant to the Final Spe-
cial Purpose Letter for such League Year divided by AR for that League Year as 
determined in such Final Special Purpose Letter, and for the 2011 League Year the per-
centage shall be $4,556,800,000 (i.e., $142.4 million per Club) divided by AR for the 2011 
League Year as determined by the Final Special Purpose Letter for the 2012 League 
Year. 
 (b) In the event that, at the end of a given League Year,  the Overall Average 
is less than the Guaranteed Player Cost Percentage, there shall be an “Adjustment.” The 
Adjustment shall consist of additional Room under the next Salary Cap to be set (in the 
form of a pro rata credit to Team Salary for each Club) in an aggregate amount equal to 
the amount that would have to be added to the Player Cost Amount for such given 
League Year so that the Overall Average would equal the Guaranteed Cost Percentage. 
The Player Cost Amount for such League Year shall be deemed to be increased by the 
Adjustment for purposes of the Guaranteed Player Cost Percentage calculation for sub-
sequent League Years. 
 (c) In the event that an Adjustment is made under Subsection (b), then, if at 
the conclusion of any subsequent League Year the Overall Average is greater than the 
Guaranteed Player Cost Percentage, there shall be a “Recapture.” The “Recapture” shall 
consist of a reduction in Room under the next Salary Cap to be set (in the form of a pro 
rata “charge” to Team Salary for each Club) in an aggregate amount equal to the amount 
that would have to be subtracted from the Player Cost Amount for such subsequent 
League Year so that the Overall Average would equal the Guaranteed Cost Percentage, 
provided that the dollar amount of the Recapture may not exceed the dollar amount of 
any prior Adjustments that have not previously been offset by a Recapture. (For exam-
ple, if prior Adjustments resulted in $10 million of additional Room, a Recapture could 
not exceed $10 million in Room.) The Player Cost Amount for such League Year shall 
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be deemed to be decreased by the Recapture for purposes of the Guaranteed Player Cost 
Percentage calculation for subsequent League Years. 
 (d) An illustrative example of this Guaranteed Player Cost Percentage provi-
sion is set forth in Exhibit A. 
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Exhibit A: Illustration of Guaranteed Player Cost Percentage 
 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 
Player Cost as a % of 
AR (after application 
of the “bands” and 
Stadium Credit) 

48.1% 47.8% 47.0% 47.0% 46.5% 46.5% 46.0% 46.0% 47.6% 48.0% 

Overall Average (pre-
Adjustment) 

48.1% 48.0% 47.6% 47.5% 47.3% 47.2% 47.0% 46.9% 47.0% 47.1% 

Adjustment (additional 
Cap Room, as a % of 
AR) 

       0.7%   

Recapture (reduction 
in Cap Room, as a % 
of AR) 

         (0.1%)* 

Overall Average (after 
Adjustments and Re-
captures) 

48.1% 48.0% 47.6% 47.5% 47.3% 47.2% 47.0% 47.0% 47.0% 47.0% 

 
* - The dollar amount of the Recapture(s) cannot exceed the dollar amount of the Adjustment(s). 
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Section 8. Guaranteed League-Wide Cash Spending: 
 (a) In each of the 2011–12 League Years, there shall be Guaranteed League-
Wide Cash Spending of 99% of the Salary Cap multiplied by the number of Clubs in the 
League during such League Year.   
 (b) For each of the four-League-Year periods from 2013–16 and 2017–20, 
there shall be Guaranteed League-Wide Cash Spending of 95% of the Salary Caps for 
such League Years for each such four-year period multiplied by the number of Clubs in 
the League during each such period. (Appropriate adjustments will be made if the num-
ber of Clubs in the League increases during each such a four-year period.) (For example, 
if the Salary Caps for the 2013–16 League Years were $100, 120, 130, and 150 million, 
respectively, the Guaranteed League-Wide Cash Spending over that four-year period 
would be $15.2 billion (95% of $500 million total Caps times 32 Clubs)). 
 (c) Cash Spending in a League Year shall consist of the sum of: (1) total 
Paragraph 5 Salary amounts earned or paid or committed to be paid to players; (2) sign-
ing bonus amounts earned or paid or committed to be paid to players (including 
amounts treated as signing bonus) without regard to proration and applying the valuation 
rules that apply to deferred Salary specified in Article 13, Subsections 6(a)(ii) and 6(d)(iii); 
and (3) any other non-Benefit amounts earned or paid or committed to be paid to play-
ers in that League Year (applying the valuation rules that apply to deferred Salary 
specified in Article 13, Subsections 6(a)(ii) and 6(d)(iv)) including, but not limited to, 
incentives, roster bonuses, reporting bonuses, offseason workout bonuses, weight bo-
nuses, grievances settled, grievance awards, injury settlements or Paragraph 5 Salary 
advances. League-Wide Cash Spending shall consist of the aggregate of all Cash Spend-
ing in a League Year. Team Cash Spending, for each respective Club, shall consist of all 
Cash Spending by such Club. 
 (d) Any shortfall in the League-Wide Cash Spending at the end of a period in 
which it applies (e.g., at the end of the 2011, 2012, 2016 or 2020 League Years) shall be 
paid on or before the first September 15 after the end of such League Year directly to 
the players who were on a Club roster at any time during the season(s), pursuant to 
reasonable allocation instructions of the NFLPA. Any shortfall shall be reduced by any 
Minimum Team Cash Spending shortfall payments made for such League Years pur-
suant to Section 9 below. 
 
Section 9. Minimum Team Cash Spending: 
 (a) For each of the following four-League Year periods, 2013–2016 and 
2017–2020, there shall be a guaranteed Minimum Team Cash Spending of 89% of the 
Salary Caps for such periods (e.g., if the Salary Caps for the 2013–16 and 2017–2020 are 
$100, 120, 130, and 150 million, respectively, each Club shall have a Minimum Team 
Cash Spending for that period of $445 million (89% of $500 million)) 
 (b) Any shortfall in the Minimum Team Cash Spending at the end of a 
League Year in which it is applicable (i.e., the 2016 and 2020 League Years) shall be paid, 
on or before the next September 15, by the Team having such shortfall, directly to the 
players who were on such a Team’s roster at any time during the applicable seasons, 
pursuant to the reasonable allocation instructions of the NFLPA. 
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 (c) Nothing contained herein shall preclude a Team from having Cash 
Spending in excess of the Minimum Team Cash Spending, provided that the Team com-
plies with the accounting rules of the Salary Cap set forth in Article 13. 
 (d) If the NFL agrees, or a final judgment or award is entered by the System 
Arbitrator, that a Team has failed by the end of an applicable League Year to make the 
payments required to satisfy a Team’s obligations to pay the Minimum Team Cash 
Spending required by this Agreement, then, in the event the Team fails promptly to 
comply with such agreement, judgment or award, the NFL shall make such payment on 
behalf of that Team (such funds to be paid as salary directly to the players on such Team 
at the direction of and pursuant to the reasonable allocations of the NFLPA).  
 
Section 10. Additional AR Accounting Rules: The following accounting rules apply in 
addition to those set forth above. Absent an express provision to the contrary, all ac-
counting rules applied prior to the 2011 League Year continue in effect, regardless of 
whether or not they are set forth or referenced in this Agreement. 
 (a) Multiyear Contracts/Lump-Sum Payments. 
 (i) In the event that a Club or Club Affiliate receives or has received a lump 
sum payment for sponsorship or other rights for or with respect to multiple years, which 
revenues would otherwise constitute AR, such revenues shall be allocated among such 
years according to one of the following methods which the NFL may elect prior to the 
initial allocation of each respective lump sum payment: (A) in equal annual portions over 
a period of five (5) years or the duration of the rights, whichever is shorter; or (B) in 
equal annual portions over a period of ten (10) years or the duration of rights, whichever 
is shorter; provided that Interest from the League Year the revenues are received until 
the League Years the revenues are allocated into AR shall be imputed and included in 
AR in equal portions over such periods. 
 (ii) If a Club enters into a multiyear contract pursuant to which revenues are 
to be received in different League Years, the contract’s attribution of revenues to specific 
years shall not control the allocation of the revenues if the allocation is inconsistent with 
the schedule for receipt of such revenues. In that case, such revenues shall be allocated 
to the League Years in which they are received or to be received, unless the amount 
received or to be received in any League Year is grossly disproportionate to the pro rata 
portion of the total amount to be paid, in which case the rule set forth in Subsection (i) 
above shall apply. 
 (iii) Notwithstanding Subsections (i)–(ii) above, any remaining allocation of 
TR from lump sum payments under the Prior Agreement to the League Years of this 
Agreement shall be included as AR. 
 (b) Sponsorship Revenues.  
 (i) In the event that a Club provides tickets to any individual or entity hav-
ing a sponsorship relationship with the Club (including tickets provided pursuant to any 
sponsorship contract), the face value of such tickets may be excluded from AR only if 
the tickets are excluded from AR under Section 1(a)(ii)(2)(D). In any case, all sponsor-
ship revenue from sponsors (whether cash or barter) less only the face value of any 
tickets provided by the Club which are otherwise included in AR shall be included in AR 
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(i.e., a revenue amount that a Club receives from a sponsor in connection with the spon-
sor receiving tickets shall not be counted more than once). 
 (ii) In the event that a Club provides tickets to any individual or entity not 
having a sponsorship relationship with the Club, and the Club receives anything of value 
from such individual or entity, then the fair market value of the consideration received 
by the Club (whether cash or barter), less only the face value of any tickets provided by 
the Club which would otherwise included in AR, shall be included in AR. 
 (iii) Charitable contributions made by sponsors or other entities that have a 
commercial relationship with a Club, to charitable entities affiliated with or designated by 
a Club (e.g., charitable foundations), pursuant to a contract with the Club, are Club reve-
nues, and shall be classified as AR or non-AR, as appropriate, except if the commercial 
relationship is a relationship between a Club and a player. 
 (iv) If a national sponsor is obligated under the terms of the national contract 
to activate on the local level, and so long as the obligation in the national contract is not 
either (A) to all Clubs in the League, or (B) required to be activated with 20 or more 
Clubs, such activation revenues shall be included in the Local AR category. (For exam-
ple, if the national contract requires the sponsor to activate $10 million of Club-level 
sponsorship but does not specify a specific number of Clubs for which activation must 
occur, then such activations shall be included in AR in the Local AR category.) 
 (c) Advertising-Barter Transactions. (i) Subject to Subsections (ii)–(iv) 
below, the value assigned to revenue from barter transactions associated with advertising 
is to be based on the rate cards, and all other non-ticket barter transactions are to be 
valued at the fair market value of the goods or services received.  
 (ii) For local radio and television promotions that are non-guaranteed (i.e., 
the station has the unilateral discretion to extinguish the Club’s right to the promotion), 
the value assigned to revenues associated with such promotions will be zero, unless (a) 
such promotions have a stated value in the contract, in which case the assigned value will 
be twenty-five percent (25%) of the stated value, or (b) the lack of a stated value is gross-
ly disproportionate to the actual value. Any promotion that a Club may sell or otherwise 
transfer to a third party is agreed to be guaranteed, notwithstanding any other terms of 
the contract. 
 (iii) For local radio and television promotions that are guaranteed, the value 
assigned to revenue associated with such promotions will be one hundred percent 
(100%) of rate card, or the stated amount in the contract where the contract specifies a 
stated dollar amount of advertising which the Club may draw against. 
 (iv) Where the total revenue value provided by a Club in a barter transaction 
associated with advertising is greater, using rate card valuation, than the revenue value 
received by the Club, and where the Club is transferring to an unrelated party its rights to 
advertising, and where the goods and services received by the Club in the barter transac-
tion have been valued at fair market value, the assigned value for the advertising 
provided by the Club may be reduced by the Accountants from the rate card valuation 
on a pro rata basis, where such reduction is needed to make the value of the goods and 
services provided by the Club equal to the value of the goods and services it received. 
 (d) In-Kind Provisions. The value of in kind provisions to the League 
office under contracts made by NFL Ventures or its subsidiaries (e.g., airline tickets) will 
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not be included in AR. The value of in kind provisions distributed or provided to Clubs 
under such contracts will be included in AR; the value of such provisions will be based 
upon actual usage or consumption by each Club (the Clubs will be responsible for track-
ing such usage or consumption).  
 (e) Luxury Boxes, Suites and Premium Seating. Any revenues derived 
from or to be derived from any sale or conveyance of any right to revenue from luxury 
boxes, suites or premium seating that the NFL and NFLPA do not agree to treat as a 
PSL will be included in AR on a straight line amortized basis over the period of time 
covered by the sale or conveyance of such rights, up to the maximum useful life of the 
luxury boxes, suites or premium seating. Any revenues derived from or to be derived 
from the multiyear lease or sale of luxury boxes, suites or premium seating, as a prepay-
ment or otherwise, will be included in AR on a straight-line amortized basis over the 
period of time covered by the multiyear lease or sale of such seating. If the Club or Club 
owner is required as part of the transaction to provide to the other party to the transac-
tion with tickets to nonfootball events, the face value or fair market value of such tickets, 
whichever is lower, will not be included in the allocation. 
 (f) Naming Rights/Pouring Rights.  
 (i) If a Club or a Club Affiliate receives revenue in cash or barter for or in 
respect to pouring rights, such revenues shall be included in AR except to the extent set 
forth below.  
 (ii) If a Club or Club Affiliate receives revenues in cash or barter for or in 
respect to pouring rights at a stadium that serves as a venue for both the Club and Major 
League Baseball or Soccer, the proportion of such revenues to be included in AR shall 
be limited to: (A) for a Club or Club Affiliate that does not own or operate the stadium, 
any such revenues received by the Club or Club Affiliate from an unrelated third party, 
net of any revenues transferred to, or received by the Club or Club Affiliate from, the 
MLB tenant in connection with such pouring rights revenues (for example, if, in connec-
tion with a pouring rights transaction, the Club receives $500,000 from an unrelated 
third party which owns and operates the stadium, transfers $300,000 in revenue to the 
MLB tenant, and receives real estate to be used as a parking lot with a value of $150,000 
from the MLB tenant, $350,000 shall be included in AR); and (B) for a Club or Club 
Affiliate that owns or operates the stadium, any such revenues received by the Club or 
Club Affiliate multiplied by a fraction, the numerator of which shall be the total atten-
dance for all NFL games in the facility during the League Year in question (the “NFL 
Attendance”) and the denominator of which shall be the sum of the NFL Attendance in 
the League Year in question plus the total attendance at all MLB games, if any, in the 
facility during the League Year in question. In no case shall there be any double-counting 
of revenue.  
 (iii) If a Club or a Club Affiliate receives revenue in cash or barter for or in 
respect to naming rights, such revenues shall be included in AR except to the extent set 
forth in Subsection (ii) above or (iv) below. 
 (iv) If a Club or Club Affiliate receives revenues in cash or barter for or in 
respect to naming rights at a stadium that serves as a venue for both the Club and Major 
League Baseball, the proportion of such revenues otherwise eligible for inclusion in AR 
(the “eligible revenues”) shall be limited to: (A) for a Club or Club Affiliate that does not 
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own or operate the stadium, any eligible revenues received from an unrelated third party, 
net of any revenues transferred to, or received by the Club or Club Affiliate from, the 
MLB tenant in connection with such naming rights revenues (see above); and (B) for a 
Club or Club Affiliate that owns or operates the stadium, sixty percent of eligible reve-
nues received by the Club or Club Affiliate. In no case shall there be any double-
counting of revenue. 
 (v) The parties agree that to “operate” a stadium for purposes of this Sub-
section (f) means that the Club or Club Affiliate has the right to receive all naming and 
pouring rights revenues. 
 (g) Multi-Use Stadiums.  
 (i) When a Club plays its home games in a multi-use stadium (e.g., the sta-
dium is used for both NFL games and Major League Baseball or Soccer games) that is 
owned, operated, or leased by the Club or Club Affiliate, signage revenues which are 
received by the Club or a Club Affiliate in consideration for the right to display such 
signage during both NFL games and Major League Baseball games shall be allocated 
based on the total attendance in the stadium during the baseball and NFL seasons be-
ginning in the same year (e.g., the 2015 baseball season and the 2015–16 NFL season). If 
a multi-use stadium is not used for Major League Baseball games or the revenues are 
received from an unrelated third party which owns, operates or leases the stadium, no 
allocation shall be made between the various sports and the entire amount of signage 
revenues received by the Club and/or Club Affiliate shall be included in the appropriate 
year(s). 
 (ii) Clubs may receive luxury box or PSR revenues in excess of ticket reve-
nues subject to gate receipt sharing among NFL Clubs, when such revenue might also be 
attributable in part to the purchaser’s right to use the luxury box to attend nonfootball 
events, such as baseball, if such right is included in the purchase of the box from the 
Club. When a Club receives revenues in excess of ticket revenue subject to gate receipt 
sharing among NFL Clubs from the sale of luxury box rights which also permit the 
purchaser to attend Major League Baseball (or, in the case of the New England Patriots 
only, Major League Soccer) games, a weighted allocation shall be made of such revenue 
between AR and baseball- or soccer-related revenue, pursuant to the allocation method 
the parties agreed upon on October 20, 1994, based upon the respective ticket prices of 
the football and baseball (or, for the New England Patriots only, soccer) tickets. No 
allocation shall be made, and the full amount of the revenues will be included in AR, to 
the extent that the purchaser also has the right to use the box to attend nonfootball 
events other than Major League Baseball (or, for the New England Patriots only, Major 
League Soccer). The allocation method agreed to by the parties will not affect the inclu-
sion in AR of the ticket revenue subject to gate receipt sharing among NFL Clubs. 
 (h) Off-Site Games. AR shall not include reimbursed travel expenses for 
Clubs playing in offsite games (non American-Bowl). Home Team travel expenses in-
curred by the League Office for the International Series game shall be netted against the 
revenue from such game prior to its inclusion in AR except to the extent that such de-
duction has already occurred pursuant to Subsection 1(a)(xii)(2). 
 (i) Scrimmages/Training Camp/Coach’s Show. Revenue from scrim-
mages and training camps; and broadcast revenue from a Coach’s show or pre-game and 
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post-game show received by a Club will be included in AR. However, revenue from 
scrimmages or training camps that are donated to charities will not be included in AR.  
 (j) Player Fines. If a player fine is a deduction from a player’s salary which 
is never paid (and thus not included in a W-2), it is not included in Salary or AR. If a fine 
is paid by the player, either as a deduction from gross salary or in a separate payment, it 
is counted as Salary. If the Club gives a fine to charity, it is not included in AR. If the 
Club spends a fine on behalf of all players for specific purposes that it (or any other 
Club) had previously earmarked as being paid by fine money for the benefit of all players 
(such as player parties), and the players were (and are) expressly notified of such specific 
earmarking, the fine is not included in AR. If the Club keeps a fine, it is included in AR. 
Any fine assessed by and paid to the League is not included in AR. 
 (k) In-House Media Pro Rata Allocations. If a Club operates a media 
business in-house and receives revenues, some of which would be AR and some of 
which would not be AR, the parties shall agree upon allocation of such revenues for 
inclusion in AR. If the parties cannot agree, the issue shall be resolved by a jointly-
retained arbitrator who has experience in the media business. The current methodology 
utilized by the Washington Redskins to allocate the percentage of Red Zebra revenues 
that are NFL football-related shall continue for Red Zebra absent agreement of the 
parties otherwise.  
 (l) Charitable Auction Proceeds. Any auction proceeds that are dedicated 
to charities not affiliated with any Club or Club Affiliate shall not be included in AR.  
 (m) Revenue Sharing. Revenues in any revenue sharing pool established by 
the League, shall, for AR accounting purposes be included only once. 
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ARTICLE 13 
SALARY CAP ACCOUNTING RULES 

 
Section 1. Calculation of the Salary Cap: The amount of the Salary Cap for any 
League Year shall be determined in accordance with Article 12. The Salary Cap is the 
same amount for each Club. 
 
Section 2. Application of the Salary Cap: No Club may have a Team Salary that ex-
ceeds the Salary Cap.  
 
Section 3. Calculation of Salary and Team Salary: 
 (a) Subject to Subsection (b) below, Salary and Team Salary shall be deter-
mined in accordance with the rules set forth in Sections 5–8 below. 
 (b) For Preexisting Contracts, Salary and Team Salary shall be determined in 
accordance with the rules set forth in Article XXIV of the Prior Agreement; provided 
that if any Preexisting Contract is renegotiated or extended after July 25, 2011, it shall 
immediately be treated as a new Player Contract, subject to the rules set forth in Sections 
5–8 below. (For the avoidance of doubt, if a Preexisting Contract is renegotiated or 
extended after July 25, 2011, the renegotiated or extended contract is not subject to the 
30% Rule set forth in the Prior Agreement, but may be subject to the 30% Rule set forth 
in this Agreement). 
 
Section 4. Definition of “Salary”:  
 (a) “Salary” means the compensation in money, property, investments, loans 
or anything else of value to which an NFL player (including Rookie and Veteran players 
and players whose contracts have been terminated) or his Player Affiliate is entitled in 
accordance with a Player Contract, but not including Benefits. Salary with respect to any 
period shall include all Salary actually payable with respect to such period under the 
terms of a Player Contract and all Salary attributable to such period under the terms of 
this Agreement. 
 (b) A player’s Salary shall also include any and all consideration received by 
the player or his Player Affiliate from a Club or Club Affiliate, even if such consideration 
is ostensibly paid to the player for services other than football playing services, if the 
NFL can demonstrate before the Impartial Arbitrator that the consideration paid to the 
player or Player Affiliate for such nonfootball services does not represent a reasonable 
approximation of the fair market value of such services as performed by such player. 
The Impartial Arbitrator’s determination may take into account, among other things: (1) 
any actual dollar amounts the player or Player Affiliate received for similar nonfootball 
playing services from an independent third party; and (2) the percentage of total com-
pensation for nonfootball services received from third parties versus the Team or Team 
Affiliate. 
  
Section 5. Computation of Team Salary: During any League Year in which the Salary 
Cap is in effect, all of the following amounts shall be included every day in determining a 
Team’s Team Salary: 
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 (a) Player Contracts. Subject to the rules below in Section 6 of this Article, 
all amounts the Team has paid or is obligated to pay as set forth in all Player Contracts 
of current and former players covering a particular League Year, including exercised 
options, shall be included in Team Salary. 
 (b) Tenders.  
 (i) Drafted Rookies’ Salaries shall be included in Team Salary automatically 
as of the day of the Draft at the Minimum Active List Salary until (1) the player is signed, 
(2) the Team’s rights are relinquished through waivers, or (3) the Tuesday following the 
tenth week of the regular season (if the player is unsigned). 
 (ii) For Exclusive Rights players, the Minimum Active List Salary will be 
included in Team Salary when tendered until the player is signed, or the Team’s rights are 
relinquished. 
 (iii) For players who are Restricted Free Agents, the Qualifying Offer will be 
included in Team Salary when tendered until the player is signed, the Qualifying Offer is 
withdrawn, or a “June 1 Tender” (if applicable) is made. If the player is unsigned and the 
Team makes a June 1 Tender (if applicable) or June 15 Tender, such Tender will be 
included until the player is signed, the Team’s rights are relinquished, or the Tuesday 
following the tenth week of the regular season (if the player is unsigned). 
 (iv) For players who are Unrestricted Free Agents, the June 1 Tender, if 
made, will be included in Team Salary as of July 15 and thereafter until the player is 
signed, the Tender is withdrawn, the Team’s rights are relinquished or extinguished, or 
the Tuesday following the tenth week of the regular season (if the player is unsigned). 
 (v) For Transition Players and Franchise Players, the tender will be included 
in Team Salary when made until the player is signed, the Tender is withdrawn, the 
Team’s rights are relinquished, or the Tuesday following the tenth game of the regular 
season (if the player is unsigned). 
 (vi) All Offer Sheets will be included in Team Salary when tendered until the 
player is signed to a Player Contract by any NFL Team, or the Offer Sheet is withdrawn. 
 (c) Practice Squad Contracts. Any Practice Squad contract Salaries shall be 
included in Team Salary except to the extent otherwise provided in Article 33, Section 5. 
 (d) Termination Pay. Any type of Termination Pay liability will be included 
in Team Salary at the time the player is released, except to the extent the Team is relieved 
of any such liability. 
 (e) Grievances. When a player salary grievance is filed against a Club, 40% 
of the amount claimed (or, for a player whose contract qualifies under Article 27, 40% of 
the player’s Salary Cap count, prorated to reflect the number of weeks remaining in the 
regular season) will be counted in Team Salary until the grievance is resolved or until the 
end of the League Year, whichever comes first; at the end of the League Year, if any 
grievances have been settled or awards have been made, if the net total grievance 
amounts paid by the Club are more than the original 40% attributions and put the Club 
over the Salary Cap, the excess will be deducted from the Club’s Team Salary in the 
following League Year; if the net total grievance amounts paid are less than the original 
40% attributions and the Club finishes the season at the Salary Cap or below the Salary 
Cap by less than the amount of the unawarded attributions, the difference will be added 
to the Club’s Team Salary for the following League Year. If an award or settlement is 
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made for a grievance in a League Year after the grievance was filed, and the grievance 
amount paid is more than the original 40% attribution, the excess shall be included in 
Team Salary when paid; if the grievance amount is less than the original 40% attribution, 
the difference shall be deducted from Team Salary when the award is made. 
 (f) Expansion Bonuses. Except as set forth in Article 32, any expansion 
bonuses paid to players shall be included in Team Salary. 
 (g) Offseason Workouts. Beginning on the first day of the League Year, 
each Club’s Team Salary will be charged an amount that is calculated as follows: multiply 
the minimum daily amount set forth in Article 21, Section 3 ($155 for the 2011 League 
Year) by 2,880 (80 players × 4 days/week × 9 weeks = 2,880). At the conclusion of the 
program, this charge will be adjusted based upon the amounts actually paid to players 
who participated in the offseason program. At that time, the amount paid to each player 
will be charged to Salary and Team Salary, and the original charge set forth in the first 
sentence of this Subsection shall be removed from Team Salary. In addition to these 
amounts, any incentives in Player Contracts related to offseason workouts shall be in-
cluded in Team Salary pursuant to Section 6(c)(iii) below. 
 (h) Injury Protection. Beginning in the 2016 League Year, any type of In-
jury Protection liability shall be included in Team Salary for the League Year for which 
such Injury Protection applies, or the League Year in which such Injury Protection is 
paid, agreed to be paid by settlement, or awarded, whichever is later. 
 (i) Other Amounts. Any other Salary not listed above paid to players shall 
be included in Team Salary. 
 
Section 6. Valuation of Player Contracts: Notwithstanding any provision in a Player 
Contract to the contrary or when such payments are actually made, the following rules 
shall apply in determining the amount of a player’s Salary that is to be included in Team 
Salary in a particular League Year for purposes of the Salary Cap: 
 (a) Paragraph 5. 
 (i) The highest applicable Salary set forth in Paragraph 5 of the NFL Player 
Contract shall be included in Team Salary in the year earned, except that, between the 
start of the League Year and the first day of the regular playing season, only the follow-
ing amounts from Paragraph 5 shall be included for players whose Player Contracts are 
not among the Team’s 51 highest valued Player Contracts, tenders and Offer Sheets (as 
determined under this Section 6): 
 (1) Any amount that exceeds the Minimum Active/Inactive List Salary for 
Undrafted Rookie Free Agents; and 
 (2) Any amount that exceeds twice the applicable Minimum Active/Inactive 
List Salary for all other players. 
 (ii) Deferred Salary. Any Paragraph 5 Salary to be earned in a particular year 
but not to be paid until after the next League Year shall be considered “Deferred Salary” 
and will be included in Team Salary during the League Year earned at its present value 
based on the Discount Rate. Salary to be paid any time before the end of the League 
Year after it is earned shall not be considered Deferred Salary and will be included fully 
in the Team’s Salary during the year earned. 
 (b) Signing Bonuses. 
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 (i) Proration. The total amount of any signing bonus shall be prorated over 
the term of the Player Contract (on a straight-line basis, unless subject to acceleration or 
some other treatment as provided in this Agreement), with a maximum proration of five 
years, in determining Team Salary and Salary, except that: 
 (1) Any contract year in which the player has the right to terminate based 
upon events within his sole control shall not be counted as a contract year for purposes 
of proration. In the event the NFL and the NFLPA cannot agree upon whether an op-
tion is within the player’s sole control, such issue shall be resolved by the Impartial 
Arbitrator. 
 (2) “Deion Rule.” For any multiyear Player Contract that extends into any 
year beyond the expiration of the express term of this Agreement, if (1) the sum of the 
player’s Paragraph 5 Salary, roster bonuses that are based upon the player making any of 
the Club’s roster categories without limitation, and reporting bonuses during all League 
Years of the contract within the express term of this Agreement (but, if there are fewer 
than three such remaining League Years, during the first three years of the contract) is in 
the aggregate less than (2) the portion of the contract’s signing bonus that would be 
allocated to those years if the signing bonus were prorated equally over the term of the 
contract, then: the difference between the amounts calculated pursuant to (2) and (1) of 
this sentence, up to 50% of the portion of the signing bonus that would otherwise be 
allocated to the years after expiration of the express term of this Agreement (the “Dif-
ference”), shall be deducted in equal portions from those years and reallocated in equal 
portions over the League Years of the contract within the express term of this Agree-
ment (or, if there are fewer than three such League Years, within the first three years of 
the contract). For purposes of this Subsection only, a renegotiation shall be treated as if 
it is an entirely new Player Contract. The rule in this Subsection shall not apply to a 
Rookie Contract. 
 (3) If a Player Contract provides for an increase in Salary upon the assign-
ment of such contract to another NFL Team, such increase shall be included in the 
player’s Salary upon such assignment and be attributable to the Team paying the bonus. 
 (4) Any signing bonus given in connection with a contract extension entered 
into before the expiration of the player’s existing contract will be prorated over the re-
maining years of the unexpired contract together with its extension. The player shall 
receive such a signing bonus at the time that the extension is executed, unless the player 
expressly agrees in the contract to defer payment of the extension bonus, in which case 
only the present value of the deferred payment, calculated using the Discount Rate, shall 
be prorated (unless the extension is executed within one year of the execution of the 
contract being extended, in which case the gross amount of the extension bonus shall be 
prorated). 
 (ii) Acceleration. 
 (1) For any player removed from the Team’s roster, or whose Contract is 
assigned to another Club via waivers or trade, on or before June 1 in any League Year 
prior to the Final League Year, or at any time during the Final League Year, any unamor-
tized signing bonus amounts will be included in Team Salary for such League Year, 
except that for each League Year preceding the Final League Year, each Club may desig-
nate up to two Player Contracts that, if terminated on or prior to June 1 and if not 
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renegotiated after the last regular season game of the prior League Year, shall be treated 
(except to the extent prescribed by Section 6(d)(iv) below) as if terminated on June 2, i.e., 
the Salary Cap charge for each such contract will remain in the Club’s Team Salary until 
June 2, at which time its Paragraph 5 Salary and any unearned LTBE incentives will no 
longer be counted and any unamortized signing bonus will be treated as set forth in 
Subsection (2) below. If acceleration puts a Team over the Salary Cap, the Team will 
have seven days to conform with the Salary Cap, but may not sign any players until there 
is Room to do so under the Salary Cap. 
 (2) For any player removed from the Team’s roster or whose Contract is 
assigned via waivers or trade after June 1, except in the Final League Year, any unamor-
tized signing bonus amounts for future years will be included fully in Team Salary at the 
start of the next League Year.  
 (3) In the event that a player who has had a signing bonus allocated over the 
years of his Player Contract is traded, or whose Contract is assigned to another team 
pursuant to the NFL’s waiver procedure, the Team Salary of the player’s new team will 
not include any portion of the signing bonus. 
 (4) Any contract year that the player has the right to terminate based upon a 
contingency shall count as a contract year for purposes of proration until the contingen-
cy is fulfilled, at which time any amounts attributed to such year shall be accelerated and 
included immediately in Team Salary (notwithstanding the foregoing, if the player has 
one or more rights to terminate based upon one or more not “likely to be earned” incen-
tives and the player also being on the roster at a subsequent time, no acceleration shall 
occur until both the incentive(s) and the roster precondition(s) have been satisfied). To 
the extent that such acceleration puts the Team over its Salary Cap in a League Year 
prior to the Final League Year, the difference shall be charged to its Team Salary for the 
following year; to the extent that such acceleration puts the Team over the Salary Cap in 
the Final League Year, the Team will have seven days to conform with the Salary Cap, 
but may not sign any players until there is Room to do so under the Salary Cap. 
 (5) The unamortized portion of any signing bonus contained in an NFL 
Player Contract that is renegotiated to reduce the number of years of such Player Con-
tract shall be included, to the extent attributable to such reduced year or years, in Team 
Salary at the time of the renegotiation. 
 (iii) Amounts Treated as Signing Bonuses. For purposes of determining 
Team Salary under the foregoing, the term “signing bonus” shall include: 
 (1) Any amount specifically described in a Player Contract as a signing bo-
nus; 
 (2) Any guaranteed reporting bonus; 
 (3) Any consideration, when paid, or guaranteed, for option years, contract 
extensions, contract modifications, or individually negotiated rights of first refusal; 
 (4) Any option exercise fee or bonus, subject to the rule set forth in Section 
7(c) below, and any option buyout amount, when paid or guaranteed; 
 (5) The difference between the Salary in the second contract year and the 
first contract year when Salary in the second contract year is less than half the Salary 
called for in the first year of such Contract; 
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 (6) Any reporting bonus in the season of signing when a contract is signed 
after the start of training camp; 
 (7) Any roster bonus in the season of signing when a contract is signed after 
the last preseason game; 
 (8) Any salary advance paid on a guaranteed basis; 
 (9) Any guaranteed bonus tied to workouts; 
 (10) Any salary advance which a player is not obligated to repay; 
 (11) Any amount of a Salary advance, offseason workout bonus, offseason 
roster bonus, or offseason reporting bonus that is guaranteed for skill, injury and Salary 
Cap terminations, on a non-contingent basis for all of the guarantees. (Notwithstanding 
Subsections (8)–(9) above, a Salary advance, offseason workout bonus, offseason roster 
bonus, or offseason reporting bonus that is guaranteed for skill, injury and Salary Cap 
terminations, but on a contingent basis for any of the potential guarantees, shall be in-
cluded in Team Salary only in the League Year in which the bonus is earned by the 
player; e.g., in the case of an offseason roster bonus, in the League Year in which the 
player is required to be on the roster to earn the bonus. The rules set forth in this Sub-
section (11) shall not affect Salary Cap accounting for any other purpose.); 
 (12) In a Player Contract, or any renegotiation or extension of a Player Con-
tract, that is executed in the Final League Year, each of the following, if it is to be earned 
or paid to the player in the season following the Final League Year: (a) any Salary ad-
vance which the player is not and cannot be obligated to repay; (b) any offseason 
workout bonus that is contingent upon the player’s participation in less than half of the 
Club’s offseason workout program; (c) any offseason roster bonus; and (d) any offseason 
reporting bonus; 
 (13) Any bonus to be paid to a player solely for fulfilling his obligations to 
play under his Player Contract without seeking to renegotiate and/or “holding out” (i.e., 
a “completion bonus”), and which bonus is otherwise guaranteed for skill and injury, 
except that the amount of any such completion bonus shall be calculated at its present 
value, computed using the Discount Rate. Further, if any event occurs which extinguish-
es the player’s right to receive such completion bonus, any amount of the bonus that has 
previously been included in Team Salary shall be immediately added to the Club’s Team 
Salary for the current League Year, if such event occurs prior to June 1, or for the next 
League Year, if such event occurs after such date, with the remainder of the bonus that 
has been allocated to Team Salary for future League Years immediately extinguished. 
 (14) Any relocation bonus which is individually negotiated between a player and a 
Club; and 
 (15) Any increase in a player’s Salary for the current League Year that occurs 
as a result of the renegotiation or extension of the player’s Contract in that League Year, 
if the NFL does not receive notice of the salary terms of such an executed extended or 
renegotiated contract prior to 4:00pm (New York Time) on the Monday of the tenth 
week of the regular season.  
 Notwithstanding the above provisions or anything else in this Agreement, but 
subject to Section 6(d) below, any guaranteed Paragraph 5 Salary in a Player Contract, 
including but not limited to renegotiations or extensions of pre-existing Player Contracts, 
will not be treated as a signing bonus solely on the basis of the guarantee. 
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 (iv) Credit for Salary Forfeited or Refunded. In the event that a Club 
receives a refund from the player of any previously-paid Salary, or the Club fails to pay 
any previously allocated portion of a signing bonus (including any amount treated as 
signing bonus), such amount as has previously been included in Team Salary shall be 
credited to the Club’s Team Salary for the next League Year. For purposes of this Sub-
section, to the extent that they constitute reimbursement for previously paid Salary, 
insurance proceeds received by a Team as beneficiary to cover the player’s inability to 
perform services required by his Player Contract shall be deemed a “refund from the 
player” if (a) the Club or the player purchased the policy (b) the amounts covered by the 
policy are so specified in the Player Contract; and (c) the policy is made available for 
inspection upon request by the NFL or the NFLPA. 
 (v) Carrying Over Room. A Club may “carry over” Room from one 
League Year to the following League Year by submitting notice in writing signed by the 
owner to the NFL no later than fourteen (14) days prior to the start of the next League 
Year indicating the maximum amount of Room that the Club wishes to carry over. The 
NFL shall promptly provide a copy of any such notice to the NFLPA. The amount of 
Room carried over will be adjusted downward based on the final Room available after 
the year-end reconciliation  
 (c) Incentives. 
 (i) Any and all incentive amounts, including but not limited to performance 
bonuses, shall be included in Team Salary if they are “likely to be earned” during such 
League Year based upon the player’s and/or Team’s performance during the prior year. 
In the case of a Veteran who did not play during the prior season, in the event that the 
NFL and the NFLPA cannot agree as to whether such performance bonus is “likely to 
be earned,” such disputes shall be referred to the Impartial Arbitrator. Any incentive in 
year one of a Rookie Contract (as described in Article 7, Section 6) shall be deemed 
“likely to be earned.” Any incentive within the sole control of the player (e.g., non-
guaranteed reporting bonuses, offseason workout and weight bonuses) shall be deemed 
“likely to be earned.” 
 (ii) At the end of a season, if performance bonuses actually earned resulted 
in a Club paying Salary in excess of the Salary Cap, then the amount by which the Club 
exceeded the Salary Cap as a result of such actually paid performance bonuses shall be 
subtracted from the Club’s Team Salary for the next League Year. 
 (iii) At the end of a season, if performance bonuses previously included in a 
Club’s Team Salary but not actually earned exceed performance bonuses actually earned 
but not previously included in Team Salary, an amount shall be added to the Club’s 
Team Salary for the next League Year equaling the amount, if any, by which such over-
age exceeds the Team’s Room under the Salary Cap at the end of a season. 
 (iv) Any team performance will be automatically deemed to be “Likely to be 
earned” if the Team met or exceeded the specified performance during the prior League 
Year, and will be automatically deemed to be “not likely to be earned” if the Team did 
not meet the specified performance during the prior League Year. 
 (v) Any incentive bonus that depends on team performance in any category 
not identified in Exhibit A hereto is prohibited. 
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 (vi) Any incentive bonus that depends on a player’s individual performance in 
any category not identified in Exhibit B hereto is prohibited.  
 (vii) Any incentive bonus that depends on a player’s individual performance in 
categories other than those used to assess performance at the player’s primary position is 
prohibited. 
 (viii) Any incentive bonus based on a player receiving Honors or Media Rec-
ognition not listed in Exhibit C hereto is prohibited. 
 (ix) Any incentive bonus for special teams playtime is prohibited unless the 
player participated in at least 50% of the Club’s special teams plays in the immediately 
prior regular season. 
 (x) Any player whose primary position is on offense cannot have an incen-
tive bonus that depends on team performance on defense (or special teams), unless such 
player played in 15% or more of the Club’s defensive (or special teams) in the prior 
season (pro rating participation in the event of games missed due to injury). Any player 
whose primary position is on defense cannot have an incentive bonus that depends on 
team performance on offense (or special teams), unless such player played in 15% or 
more of the Club’s offensive (or special teams) plays in the prior season (pro rating par-
ticipation in the event of games missed due to injury).  
 (xi) Official National Football League statistics as provided by the NFL shall 
be utilized in determining whether a player has earned any incentive described in Exhibit 
A or B. All such statistics are final and their validity is not subject to challenge. Copies of 
such statistics, and the methodology upon which they are calculated shall be provided to 
the NFLPA promptly after receipt. If the NFL discontinues using an outside entity to 
provide official NFL statistics, the parties shall revisit this issue. 



 

98 

(EXHIBIT A) 

 
TEAM INCENTIVES 

OFFENSE DEFENSE SPECIAL TEAMS 
Points scored by Team Points allowed by Team Own punt return average 
Touchdowns scored by 
Team 

Touchdowns allowed by 
Team 

Own kickoff return average 

Total offense (net yards) Total defense (net yards) Opposition punt return 
average 

Average net yards gained 
per rushing play 

Average net yards allowed 
per rushing play 

Opposition kickoff return 
average 

Average net yards gained 
per passing play 

Average net yards given up 
per passing play 

 

Sacks allowed Sacks  
Passing % completed Interceptions  
 
ALL   
Wins   
Playoffs   
Conference Championship  
Super Bowl   
Touchdowns on returns and recoveries   
Net difference takeaways/giveaways 
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(EXHIBIT B) 

 
INDIVIDUAL INCENTIVES 

RUSHING 
Total yards 
Average yards (100 attempts) 
Touchdowns 
 
PASSING 
Passer rating (224 attempts) 
Completion percentage (224 attempts) 
Interception percent (224 attempts) 
Total yards 
Yards per pass (224 attempts) 
Touchdown passes 
 
RECEIVING 
Total receptions 
Total yards 
Average yards (32 receptions) 
Touchdowns 
 
DEFENSE 
Interceptions 
Interception return yards 
Touchdowns on interception 
returns 
Opponent fumble recoveries 
Opponent fumble return yards 
Touchdowns on opponent  
fumble returns 
Sacks 
 
PUNT RETURNS 
Total yards 
Average (20 returns) 
Touchdowns 
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(EXHIBIT B) 

 
INDIVIDUAL INCENTIVES 

KICKOFF RETURNS 
Total yards 
Average (20 returns) 
Touchdowns 
 
PUNTING 
Gross average (40 punts) 
Net average (40 punts) 
Inside 20-yard line 
 
PLACE KICKING 
Total points 
Field goals 
Field goal percentage (16 attempts) 
Field goal percentage 
0-19 yards (4 attempts) 
Field goal percentage 
20-29 yards (4 attempts) 
Field goal percentage 
30-39 yards (4 attempts) 
Field goal percentage 
40-49 yards (4 attempts) 
Field goal percentage 
50 yards or longer (3 attempts) 
 
OTHERS 
Roster bonuses 
Reporting bonuses 
Playtime bonuses 
(excluding special teams) 
Special teams playtime 
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(EXHIBIT C) 

 
HONORS AND RECOGNIZED MEDIA 

VETERAN HONORS 
PRO BOWL  
ALL NFL (First and Second Team)  
ALL CONFERENCE (First and Second Team) 
SUPER BOWL MVP (ROZELLE TROPHY)  
NFL MVP  
OFFENSIVE PLAYER OF YEAR — NFL OR CONFERENCE  
DEFENSIVE PLAYER OF YEAR — NFL OR CONFERENCE  
PLAYER OF YEAR — NFL OR CONFERENCE  
 
VETERAN MEDIA  
ASSOCIATED PRESS  
PRO FOOTBALL WEEKLY  
PRO FOOTBALL WRITERS OF AMERICA  
SPORTING NEWS  
SPORTS ILLUSTRATED 
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 (xii) Any team performance-related incentive will be revalued under the “like-
ly to be earned” rules if the contract is assigned to a new Team through trade or waiver. 
 (xiii) Any renegotiated contract will be revalued at the time of the renegotia-
tion. Thus, if at the time of the renegotiation, the conditions for an incentive bonus have 
already been satisfied, that bonus will be deemed “likely to be earned.” Any new or al-
tered incentive bonuses renegotiated in a preexisting contract after the start of the 
regular season in which they may be earned automatically will be deemed “likely to be 
earned” during that season. 
 (xiv) Any incentive bonus based upon another player’s performance is prohi-
bited. 
 (xv) Any incentive bonus based on the team’s performance automatically will 
be deemed “likely to be earned” if it sets a minimum level of statistical performance that 
is equal to or lower than that achieved by the team finishing fifth from the bottom in the 
League in the applicable category during the previous season. For example, an incentive 
bonus based on a team winning at least a specified number of games will be evaluated by 
determining whether this number of wins was equal to or lower than that achieved by 
the team that was fifth from the bottom of the League in wins during the previous sea-
son. Conversely, any incentive bonus based on the team’s performance automatically will 
be deemed “not likely to be earned” if it sets a minimum level of statistical performance 
that is equal to or higher than that achieved by the team finishing fifth from the top of 
the League in the applicable category during the previous season. 
 (xvi) Any incentive bonus that is based upon the team achieving a particular 
ranking in its performance relative either to other teams in the League, or to other teams 
in its Conference, automatically will be deemed “likely to be earned” if it sets a ranking 
level equal to or lower than fifth from the bottom of the League or third from the bot-
tom of the Conference, respectively. For example, an incentive bonus that is based on a 
team finishing 28th in the League in total offense will be deemed “likely to be earned” in 
a League consisting of 32 teams; similarly, an incentive bonus based on a team finishing 
14th in its Conference will be deemed “likely to be earned” in a Conference consisting of 
16 teams. Conversely, any incentive bonus that is based upon the team achieving a par-
ticular ranking in its performance relative either to other teams in the League, or to other 
teams in its Conference, automatically will be deemed “not likely to be earned” if it sets a 
ranking level equal to or higher than fifth from the top of the League or third from the 
top of the Conference, respectively. 
 (xvii) Any incentive bonus based on the team’s ranking in its Division automat-
ically will be deemed “likely to be earned.” 
 (xviii) In any Player Contract signed by a player other than a Rookie, if more 
than three different team performance categories are included as incentives, covering the 
Final League Year or thereafter, all but the three incentives with the lowest dollar value 
automatically will be deemed “likely to be earned.” In addition, any team performance 
bonus for a player other than a Rookie covering the Final League Year or thereafter 
automatically will be deemed “likely to be earned” unless coupled with a playtime re-
quirement equal to or greater than the player’s actual playtime during the year prior to 
the execution of the new Player Contract. If the latter requirement is satisfied, a determi-
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nation of whether the incentive is “likely to be earned” will be made pursuant to Section 
6(c)(i). The calculation of these playtime requirements shall exclude special teams plays. 
 (xix) Any incentive bonus that is stated in terms of a per play or per game 
occurrence automatically will be deemed “likely to be earned” to the extent the specified 
performance was achieved by the player (if an individual incentive) or by the team (if a 
team incentive) in the previous year. 
 (xx) Any incentive bonus to a kicker or punter for leading his team in any 
kicking or punting category automatically will be deemed “likely to be earned.” 
 (xxi) Any portion of an incentive bonus that is earned, but which had not been 
deemed likely to be earned, will be deemed earned at the end of the season and not 
immediately upon attainment of the required performance level, except: (1) as provided 
in Subsection (xix) above in regards to per play or per game occurrences; (2) if the incen-
tive bonus is actually paid before the end of the season, in which case it will count when 
paid; (3) if a player leaves the team’s roster prior to the end of the season and the condi-
tions of the incentive clause are satisfied prior to leaving, in which case the entire value 
of the earned bonus will count immediately; or (4) if the contract is renegotiated and the 
incentive has been earned prior to such renegotiation. 
 (xxii) Any incentive bonus which a player and a Club agree to that: (i) depends 
upon performance in any category not identified in Exhibit A or Exhibit B; and (ii) is 
stated in terms of per play, per event or per game, or for leading or any ranking on the 
Club in any such category; shall be prohibited. 
 (xxiii) Any roster bonus which is deemed not “likely to be earned” based upon 
the player’s performance during the prior year shall immediately be included in Team 
Salary when earned. Preseason roster bonuses are automatically deemed “likely to be 
earned.” 
 (xxiv) Any incentive bonus (or portion thereof) that is earned during the Final 
League Year, but which had not been deemed likely to be earned during that League 
Year, will be deemed earned and counted against the Salary Cap immediately upon at-
tainment of the required performance level. Conversely, any incentive bonus (or portion 
thereof) that had been deemed likely to be earned during the Final League Year will be 
immediately credited toward the Salary Cap if the required performance level should, 
during the course of the Final League Year, become impossible for the player to attain. 
 (xxv) To determine the value of an incentive clause for Salary Cap purposes, 
under either Subsection (xxi) or (xxiv) above, such incentive clauses will be valued using 
the Club’s performance in the prior season in lieu of the Club’s current season perfor-
mance. Thus, for example, if a Club had 1,000 offensive plays “last season,” and an 
incentive clause were tied to a player’s participating in 50 percent of the Club’s offensive 
plays “this season,” the incentive would be deemed earned, for Salary Cap purposes only, 
as of the time the player participated in 500 offensive plays. Similarly, such an incentive 
would be deemed not earned, for Salary Cap purposes only, as of the time the player had 
not participated in a sufficient number of offensive plays so that the player could not 
achieve the incentive based on last year’s performance (e.g., had participated in only one 
of the Club’s 502 offensive plays). Nothing herein, however, shall affect the player’s 
contractual right to receive or not receive the specified incentive, based upon the per-
formance level actually achieved during that year. 
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 (xxvi) Other than in the Final League Year, if more than eight different team 
performance categories are included in a Player Contract signed by a Veteran as incen-
tives, all but the eight incentives with the lowest dollar value automatically will be 
deemed “likely to be earned.” See Subsection (xxviii) regarding the calculation of the 
number of team performance categories. 
 (xxvii) Subsection (xxvi) above does not supersede the terms of any other provi-
sions or other agreements between the parties that automatically deem certain 
performance incentives to be “likely to be earned” depending upon whether the incen-
tive fulfills other specified criteria.  
 (xxviii) For purposes of determining the number of team performance incen-
tives, any reference to a performance category listed in Exhibit A as a criterion (whole or 
partial) for an incentive shall count as a separate team performance incentive (e.g., a 
Player Contract for an offensive lineman that provides for an incentive if the team leads 
the Conference in average net yards gained per rushing play, or if the team improves its 
Conference ranking in average net yards gained per rushing play, or if the team leads the 
Division in average net yards gained per rushing play counts as having three team per-
formance incentives); provided, however, that purely conjunctive combinations of 
performance categories shall be counted as one performance category (e.g., an incentive 
clause reading, “if A and B and C, then player will receive $X” shall be counted as one 
performance category). (For the avoidance of doubt, and without limitation, each of the 
following examples (1) and (2) would be counted as having three team performance 
incentives: (1) Player has 35% defensive playtime and team: (a) has one more sack than it 
had in the prior season; or (b) improves its ranking in sacks in the conference; or (c) 
improves its ranking in sacks in the league; (2) If team has one more sack than it had in 
the prior season, then player will earn the following on a cumulative basis: (a) $100,000 
for 35% defensive playtime; (b) $200,000 for 50% defensive playtime; and (c) $300,000 
for 70% defensive playtime.)  
 (d) Guaranteed Contracts. Any portion of Salary for which a Team guaran-
tees payment for all of skill, injury, and, if applicable, Salary Cap-related termination shall 
be included in Team Salary during the year earned, except that: 
 (i) Salary that is guaranteed for both skill and injury-related termination in 
any year after the Final League Year shall be reallocated into the remaining League Years 
of the contract that are within the express term of this Agreement in a proportion to be 
determined by the Club if payment of the player’s entire Salary for the Final League Year 
is not guaranteed for all of skill, injury, and Salary Cap-related termination. For example, 
without limitation on any other applicable example, if a player enters into a four-year 
Player Contract in the 2019 League Year, and if the Salary for the 2020 League Year is 
not guaranteed for all of skill, injury, and Salary Cap-related termination, then the full 
amount of any Salary for the 2021 or 2022 seasons that is guaranteed for both skill and 
injury-related termination shall be included in Salary and Team Salary for the 2019 and 
2020 League Years in a proportion to be determined by the Club. 
 (ii) Fifty percent (50%) of any Salary for a season more than three years after 
the Final League Year that is guaranteed for both skill and injury-related termination 
shall be reallocated into Salary and Team Salary into the remaining League Years of the 
contract within the express term of this Agreement in any manner the Club chooses. 



 

105 

 (iii) If any Player Contract provides for yearly Salary in a sequence that, in the 
Final League Year or later, is guaranteed for both skill and injury-related termination, 
then unguaranteed for either such termination, and then guaranteed again for both such 
termination, the amount guaranteed after the first such unguaranteed year will be allo-
cated into Salary and Team Salary over the League Years of the contract within the 
express term of this Agreement in any manner the Club chooses. 
 (iv) Any portion of Salary guaranteed for any period after a player is released 
for a reason covered by the guarantee (e.g., future years’ guaranteed Salary, when the 
player is released for a reason covered by the guarantee) shall be immediately included in 
Team Salary at the time of his release at its present value rate calculated using the Dis-
count Rate. To the extent that such inclusion puts the Team over the Salary Cap, the rule 
set forth in Subsection 5(c)(ii) above, shall apply. 
 (e) Other Amounts. 
 (i) Loans. The principal amount of any loan made, guaranteed, or collatera-
lized by a Team or its Team Affiliate to a player shall be included in Team Salary. 
However, when a player pays back any portion of the principal amount of any such loan, 
such amount will be added to the Team’s Salary Cap to the extent previously included in 
Team Salary. 
 (ii) A fraudulent agreement pursuant to which the player and the Club claim 
that the player has received a “loan” from the Club, when in fact there is no bona fide 
loan and the player is merely holding the money for the Club so that he can purport to 
“repay” the Club during a subsequent Capped Year (and thereby transfer a credit to the 
Club’s Salary Cap for that year), constitutes an improper circumvention of the Salary Cap 
in violation of Subsection 6(e)(i) above. 
 (iii) Salary Advances. Except as provided in Subsection 6(b)(iii) above, the 
full amount of any Salary advance paid to a player will be included immediately in Salary 
and Team Salary.  
 (iv) Non-Cash Provisions.  
 (1) The fair market value of all non-cash provisions (e.g., automobiles, hous-
es, insurance policies) shall be included in Team Salary during the year in which such 
provision is made. If the parties cannot agree on the fair market value of such provi-
sions, such dispute will be submitted to the Impartial Arbitrator. 
 (2) Any tangible item of value provided to unsigned players (or their affili-
ates) recruited by Clubs will be included in Salary. Reasonable travel cost, lodging and 
entertainment, incurred in connection with recruiting an unsigned player (or his affiliate) 
at a Club facility or Club geographic area will not be included in Team Salary or Benefits. 
Miscellaneous costs associated with recruiting unsigned players but not paid to players 
(or their affiliates) are not included as part of Salary or Benefits, except as set forth 
above. 
 (3) Expenses for travel, board and lodging for a player participating in an 
offseason workout program or classroom instruction shall not be included in Salary or 
Team Salary, so long as such expenses are reasonable and customary and generally of-
fered to all players by that club. Any such expenses in excess of reasonable and 
customary levels, or not generally offered to all players by that Club, shall immediately be 
included in Salary and Team Salary. 
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 (4) The voluntary provision to all players on a Club of meals, team apparel, 
or one team trip for celebrations in each League Year (plus any trips to the White House 
for the Super Bowl Champions) will not be included in Team Salary or Player Costs. 
This Subsection does not affect the treatment of consideration paid to a player for ser-
vices other than football playing services, as provided in Section 4(b) above.  
 (5) Except as provided in Subsections 6(e)(iv)(2)–(4) above, and Article 7 
(concerning Rookie Orientation Programs), if any money or tangible item of value is 
provided by any Club to any player (or his affiliate) not pursuant to this Agreement or a 
Player Contract, the value of the money or item shall immediately be included in Salary 
and the Team Salary of the Club making such provision. This Subsection does not apply 
to consideration paid to a player (or his affiliate) for nonfootball playing services, which 
are subject to Section 4(b) above. 
 (6) Compensation to players for participation in the offseason workout 
programs or classroom instruction sessions of a Club at the minimum amount set forth 
in Article 21 shall be included in Team Salary on the first day of such program, calculated 
by multiplying: (i) the minimum amount set forth in Article 21, Section 3; (ii) the number 
of players scheduled to participate in such program at said minimum amount; (iii) the 
number of days per week scheduled for such program; and (iv) the number of weeks 
scheduled for such program. At the conclusion of a club’s offseason workout program, 
any such minimum amounts which are unearned and unpaid shall be subtracted from 
Salary and Team Salary. 
 (7) If a Club provides one or more gifts to a player during the term of the 
player’s Player Contract to commemorate the player’s retirement, and the player has been 
under contract with the Club in three or more seasons, the fair market value of such gifts 
up to $15,000 shall not be counted as Salary, and any excess fair market value above 
$15,000 shall be counted as Salary. Notwithstanding the previous sentence, if the player 
has been under contract with the Club in less than three seasons, the entire fair market 
value of any such gifts shall be counted as Salary. 
 (v) Annuities. The cost to the Team of any annuity provided to any player 
(but not including any annuity provided pursuant to the Player Annuity Plan described in 
Article 55), computed at the one-year Treasury Note rate on February 1 of the applicable 
League Year, shall be included immediately in Team Salary. 
 (f) Traded Contracts.  
 (i)  In the event that a Player Contract is assigned to another NFL Team, 
either by trade or pursuant to the NFL’s waiver procedure, the assignee Team will count 
as part of its Team Salary only that portion of the player’s Salary which remains unpaid 
and for which the Team may be obligated. The assignor Team will continue to count as 
part of its Team Salary only that portion of the player’s Salary which has already been 
paid by the Team and/or any Salary for which the Team remains obligated. 
 (ii) A Club is not required to have Room to execute a Player Contract with a 
player to whom the Club has exclusive negotiating rights if the player is assigned to 
another Club via a trade on the same business day as the execution of the contract, and 
the assignee Club has or makes Room for such Player Contract. 
 (g) Mid-Season Contracts. In the event that a player enters into a Player 
Contract after the first scheduled game of the regular season, a Team will only count as 
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part of Team Salary that portion of the player’s Salary which it might actually pay or 
might be obligated to pay that season. 
 
Section 7. 30% Rules: 
 (a) No NFL Player Contract extending into a season beyond the Final 
League Year may provide for an annual increase in Salary, excluding any amount attri-
butable to a signing bonus as defined in Section 6(b)(iii) above, of more than 30% of the 
Salary provided for in the Final League Year, per year, either in the season after the Final 
League Year or in any subsequent season covered by the Player Contract.  
 (b) Any amount which a Club may pay to a player to buy out a right the 
player has or may have to terminate one or more contract years shall be treated as sign-
ing bonus at the time the buyout is exercised by the Club, and prorated at that time over 
the remaining term of the contract, including the current League Year, if the right to 
terminate and/or the right to buyout is based upon one or more incentives that are not 
“likely to be earned.” Such a buyout amount shall not be included in any calculation for 
purposes of the 30% Rule, set forth above. (The parties acknowledge a disagreement as 
to the treatment of allocated signing bonus and buyout payments when a player’s right to 
terminate one or more contract years and/or the Club’s right to buyout is based upon 
one or more incentives that are “likely to be earned,” and not upon any incentives that 
are not “likely to be earned.” These issues are expressly left open. Except to enforce the 
terms of this Subsection (b), the terms of this Subsection may not be referred to or used 
by any of the parties in any proceeding, or otherwise, and the parties otherwise reserve 
all their rights with respect to the subject of this parenthetical.). 
 (c) Any amount specified to be paid for the exercise of an option by a Club 
to extend the term of a Player Contract shall be treated as signing bonus, prorated over 
the remaining term of the contract commencing in the League Year in which it is exer-
cised or the last League Year in which the option may be exercised, whichever comes 
first. Such an option amount shall, immediately upon execution of the contract, renegot-
iation or extension, be included in any calculation for purposes of the 30% Rule, set 
forth above, prorated over the remaining term of the contract commencing in the last 
League Year in which the option may be exercised. Notwithstanding the foregoing: (i) if 
a Club renounces its right to exercise the option, the option amount shall not be in-
cluded in Team Salary as of the date of such renunciation; and (ii) if the club does not 
renounce, but nonetheless does not exercise the option, the full amount of the option 
amount previously counted against Team Salary shall be credited to the Club’s Salary 
Cap in the next League Year. 
 
Section 8. Renegotiations and Extensions:  
 (a) Provided that all Salary Cap requirements are met, Player Contracts for 
current and future years may be renegotiated and/or extended except as follows: 
 (i) The contract of a Veteran Player may not be renegotiated to increase the 
Salary to be paid to the player during the original terms of the contract for a period of 
twelve months after the player’s most recent contract renegotiation. The first renegotia-
tion of a Veteran Player Contract, however, may take place at any time. 
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 (ii) No Team and player may agree to renegotiate any term of a previously 
signed Player Contract for a prior League Year. 
 (iii) No contract renegotiations may be done for a current season after the 
last regular season game of that season 
 (iv) A Player Contract signed by a Rookie may not be renegotiated except as 
provided in Article 7. 
 (b) No Player Contract, and no contract renegotiation or extension, may be 
agreed to between a Player and a Club for any term that expires prior to the last day of a 
League Year. All rights by a player to terminate a Player Contract must be exercised prior 
to the first day of any League Year to be terminated. 
 (c) Any agreement to compensate a player at the minimum amount set forth 
in Article 21 for participation in an offseason workout program or classroom instruction 
shall not be treated as a renegotiation of a Player Contract. Any agreement to compen-
sate a player for such participation above such amount shall be treated as a renegotiation. 
All such agreements shall be set forth in writing and promptly filed with the League 
Office.  
 (d) Any salary deferral agreed to by club and player which does not affect the 
player’s Salary for purpose of the Salary Cap and Rookie Compensation Pool shall not be 
treated as a renegotiation. 
 (e) An amendment to a Player Contract that changes the terms under which 
signing bonus is paid is a renegotiation. 
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ARTICLE 14 
ENFORCEMENT OF THE SALARY CAP  
AND ROOKIE COMPENSATION POOL 

 
Section 1. Undisclosed Terms: A Club (or a Club Affiliate) and a player (or a Player 
Affiliate or player agent) may not, at any time, enter into undisclosed agreements of any 
kind, express or implied, oral or written, or promises, undertakings, representations, 
commitments, inducements, assurances of intent, or understandings of any kind: (a) 
involving consideration of any kind to be paid, furnished or made available or guaran-
teed to the player, or Player Affiliate, by the Club or Club Affiliate either prior to, during, 
or after the term of the Player Contract; and/or (b) concerning the terms of any renegot-
iation and/or extension of any Player Contract by a player subject to a Franchise Player 
or Transition Player designation. 
 
Section 2. Circumvention: Neither the parties hereto, nor any Club or player shall 
enter into any agreement, Player Contract, Offer Sheet or other transaction which in-
cludes any terms that are designed to serve the purpose of defeating or circumventing 
the intention of the parties as reflected by the provisions of this Agreement. However, 
any conduct permitted by this Agreement shall not be considered to be a violation of 
this Section.  
 
Section 3. System Arbitrator Proceeding: Any individual player or the NFLPA acting 
on that player’s or any number of players’ behalf, the NFL, and any Club may bring a 
proceeding before the System Arbitrator alleging a violation of Article 7, Article 12, 
Article 13 or Article 14, Section 2 of this Agreement. Issues of relief and liability shall be 
determined in the same proceeding. Other than as set forth in Article 7, the complaining 
party shall bear the burden of demonstrating by a clear preponderance of the evidence 
that the challenged conduct was in violation of such Article.  
 
Section 4. Commissioner Disapproval: In the event the Commissioner disapproves 
any Player Contract as being in violation of Article 7, Article 9, Article 10, or Article 13, 
he shall at the time of such disapproval notify the NFLPA, all affected Clubs, and all 
affected players of such disapproval in writing and the reasons therefor. Except as re-
quired by the terms of this Agreement, nothing in this Agreement is intended to affect (i) 
any authority of the Commissioner to approve or disapprove Player Contracts and (ii) 
the effect of the Commissioner’s approval or disapproval on the validity of such Player 
Contracts. 
 
Section 5. System Arbitrator Review: In the event that the Commissioner disapproves 
a Player Contract pursuant to Section 4 above, the NFLPA, any affected Club, and any 
affected player shall have the right within thirty (30) days of such person’s notice of such 
disapproval to initiate a proceeding before the System Arbitrator to determine whether 
such contract is in violation of this Agreement. The System Arbitrator shall review the 
dispute de novo, and shall have the authority to approve such Player Contracts in lieu of 
the Commissioner’s approval, or confirm the Commissioner’s disapproval. In the event 
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the Commissioner’s disapproval is upheld, the player and the Club shall have ten (10) 
days to attempt to renegotiate such Player Contract notwithstanding any other time 
period set forth in this Agreement. The System Arbitrator does not have the authority to 
impose any revisions to such Player Contract on the player or the Club. 
 
Section 6. Sanctions:  
 (a)  Players and Agents. In the event that the System Arbitrator finds a 
violation of Subsections 1(a) or 1(b) of this Article, for each such violation: (i) (1) the 
System Arbitrator may impose a fine of up to $500,000 on any player or player agent 
found to have committed such violation, and (2) shall, unless the parties to this Agree-
ment otherwise agree, order the player to disgorge any undisclosed compensation found 
to have been paid in violation of Section 1 of this Article unless the player establishes by 
a preponderance of the evidence that he was unaware of the violation; and (ii) the Com-
missioner shall be authorized to void any Player Contract(s) that was (or were) the direct 
cause of such violation. 
 (b) Clubs. In the event that the System Arbitrator finds a violation of Sub-
section 1(a) of this Article, for each such violation, the Commissioner shall be authorized 
to: (i) impose a fine of up to $6,500,000, payable to the NFL, upon any Club found to 
have committed such violation; (ii) order the forfeiture of up to a maximum of two draft 
choices (without limitation as to round) by the Club found to have committed such 
violation; (iii) impose a fine of up to $500,000 on any Club executive or other Club per-
sonnel found to have committed such violation; and/or (iv) suspend for up to one year 
any Club executive or other Club personnel found to have committed such violation. In 
the event that the System Arbitrator finds a violation of Subsection 1(b) of this Article, 
for each such violation, the System Arbitrator may: (i) impose a fine of up to $6,500,000, 
payable to the NFL, upon any Club found to have committed such violation; and (ii) 
impose a fine of up to $500,000 on any Club executive or other Club personnel found to 
have committed such violation. In addition, in the event that the System Arbitrator finds 
a violation of Subsection 1(b) of this Article, for each such violation, the Commissioner 
(i) shall be authorized to order the forfeiture of up to a maximum of two Draft choices 
(without limitation as to round) by the Club found to have committed such violation; 
and (ii) shall, unless the parties agree otherwise, suspend for up to one year any Club 
executive or other Club personnel found to have committed such violation. In imposing 
sanctions pursuant to the immediately preceding sentence, the Commissioner shall apply 
the same standards that he would apply in the event of a violation of Subsection 1(a), 
taking into account the sanctions, if any, imposed by the System Arbitrator. In agreeing 
to the two preceding sentences, the parties have not waived or affected their respective 
positions as to whether the Commissioner does or does not have the authority to impose 
discipline for such violations against any Club, Club executive, or other Club personnel 
greater than the sanctions set forth in this Article, and the preceding two sentences shall 
not be considered in any resolution of that issue. For purposes of this Subsection 6(b), 
the term “Club personnel” shall not include players. 
 (c) Subject to the next to last sentence of Subsection 6(b) above, the sanc-
tions set forth in Subsections 6(a) and 6(b) above shall be the sole penalties under this 
Agreement for conduct in violation of Section 1 of this Article or Sections 1–3 of Article 
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18, and each of the sanctions set forth in Subsections 6(a) or 6(b) above may not be 
imposed more than once on the same person or Club for the same conduct, even if such 
conduct constitutes a violation of both Section 1 of this Article and Sections 1–3 of 
Article 18. All fines collected from players and agents, and all disgorged compensation 
collected from players pursuant to this Section 6, shall be contributed and allocated as 
prescribed in Article 46, Section 5(c). For each League Year after the 2011 League Year, 
each of the maximum fines set forth in this Section 6 shall be adjusted by the same per-
centage as the change in Projected AR for that League Year as compared to the 
Projected AR for the prior League Year (up to a maximum of ten percent (10%) per 
League Year).  
 (d) The sanctions set forth in Sections 6(a) and 6(b) above shall not be im-
plemented until the conclusion of any appeals thereof. 
 
Section 7. Revenue Circumvention: In the event that a Club or anyone acting on its 
behalf fails to materially report or materially misreports AR or non-AR in a manner 
designed to serve the purpose of defeating or circumventing the intention of the parties 
as reflected by the provisions of this Agreement with respect to such revenues, the 
NFLPA and/or the NFL shall have the right to initiate a proceeding before the System 
Arbitrator to determine whether such conduct is in violation of this Section 7 of this 
Article. In the event that the System Arbitrator finds a violation of this Section 7, the 
System Arbitrator may impose a fine upon the Club of up to $5,000,000, payable to the 
NFL for donation to charitable funds as agreed to by the parties. For each League Year 
after the 2011 League Year, the maximum fine set forth in this Section shall be adjusted 
by the same percentage as the change in Projected AR for that League Year as compared 
to the Projected AR for the prior League Year (up to a maximum of ten percent (10%) 
per League Year). 
 
Section 8. NFL Audit Rights: 
 (a) The NFL shall have the right to audit records of Clubs and Club Affili-
ates to investigate allegations of violations of Section 1 of this Article.  
 (b) In agreeing to this Section, the parties have not waived or affected their 
respective positions as to whether the NFL may conduct any Club-related audits beyond 
those set forth in the preceding sentence, and this Section shall not be considered in any 
resolution of that issue. 
 
Section 9. Prior Consultation: Reasonably prior to the initiation of a proceeding alleg-
ing a violation of Subsection 1(a) or 1(b) above, the parties shall confer in person or by 
telephone to attempt to negotiate a resolution of the dispute, and the charging party shall 
disclose to the other party (either the NFLPA or the NFL, as the case may be) all evi-
dence (whether exculpatory or inculpatory) concerning such alleged violation (and 
provide a copy of all such evidence in documentary form), including but not limited to 
any such evidence that is the product of any investigation by or on behalf of the charging 
party. All such evidence subsequently acquired by the charging party shall be subject to 
disclosure to the other party in any resulting proceeding. This Section shall not require 
the disclosure of any attorney-client communication, or any work product created by or 
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at the request of an attorney. In addition, any attempt by the League, the NFL, or any 
Club to have discipline imposed on any person (including but not limited to a Club) for 
conduct in violation of Subsection 1(a) or 1(b) above shall be immediately disclosed to 
the NFLPA. 
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ARTICLE 15 
SYSTEM ARBITRATOR 

 
Section 1. Appointment: The parties agree that the System Arbitrator shall have exclu-
sive jurisdiction to enforce the terms of Articles 1, 4, 6–19, 26–28, 31, or 68–70 of this 
Agreement (except as provided in those Articles with respect to disputes determined by 
the Impartial Arbitrator, the Accountants, or another arbitrator). 
 
Section 2. Scope of Authority:  
 (a) The System Arbitrator shall make findings of fact and determinations of 
relief including, without limitation, damages (including damages referred to in Article 17, 
Section 9), injunctive relief, fines, and specific performance. 
 (b) The Appeals Panel shall accept the System Arbitrator’s findings of fact 
unless clearly erroneous and the System Arbitrator’s recommendations of relief unless 
based upon clearly erroneous findings of fact, incorrect application of the law, or abuse 
of discretion, except that, as to any finding concerning Article 17, any imposition of a 
fine of $1 million or more, or any finding that would permit termination of this Agree-
ment, review shall be de novo. 
 (c) Subject to Subsections (a) and (b) above, the Appeals Panel shall deter-
mine all points of law and finally make the award of all relief including, without 
limitation, contract damages, injunctive relief, fines, and specific performance. 
 (d) Except for any matters for which the Appeals Panel has de novo review 
of the System Arbitrator’s determinations, rulings of the System Arbitrator shall upon 
their issuance be binding upon and followed by the parties unless stayed, reversed, or 
modified by the Appeals Panel. In entertaining a request for a stay of a ruling of the 
System Arbitrator, the Appeals Panel shall apply the standard that the United States 
Court of Appeals for the Second Circuit would apply to a request for a stay of a ruling of 
a district court within that Circuit. If and when a decision of the System Arbitrator is 
reversed or modified, the effect of such reversal or modification shall be deemed by the 
parties to be retroactive to the time of issuance of the ruling of the System Arbitrator. 
 (e) The System Arbitrator’s and Appeals Panel’s authority shall be limited to 
the terms of 1, 4, 6–19, 26–28, 31, or 68–70 of this Agreement (except as provided in 
those Articles with respect to disputes determined by the Impartial Arbitrator, the Ac-
countants, or another arbitrator). 
 (f) Statute of Limitations. Unless otherwise specified in this Agreement, a 
three year statute of limitations shall apply to the initiation of proceedings before the 
System Arbitrator, which statute begins to apply on the date upon which the facts giving 
rise to the proceeding are known or reasonably should have been known to the party 
bringing the proceeding. 
 
Section 3. Discovery: In any of the disputes described in this Agreement over which 
the System Arbitrator has authority, the System Arbitrator shall grant reasonable and 
expedited discovery upon the application of any party where, and to the extent, he de-
termines it is reasonable to do so. Such discovery may include the production of 
documents and the taking of depositions. Subject to rules to be agreed to by the parties, 
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in any proceeding to review any alleged violation of Article 12 of this Agreement regard-
ing any AR issue, the System Arbitrator shall have the authority, upon good cause 
shown, to direct any Club to produce any tax materials disclosing any income figures for 
such Club or Club Affiliate (non-income figures may be redacted) which in his or her 
judgment relates to any such alleged violation, including but not limited to portions of 
any tax returns or other documents submitted to the Internal Revenue Service. Subject 
to rules to be agreed to by the parties, in any proceeding to review any alleged violation 
of Article 13 and/or Article 7 of this Agreement regarding any Salary paid to any play-
er(s), the System Arbitrator shall have the authority, upon good cause shown, to direct 
any such player(s) to produce any tax materials disclosing any income figures for any 
such player or Player Affiliate (non-income figures may be redacted) which in his or her 
judgment relates to any such alleged violation, including but not limited to portions of 
any tax returns or other documents submitted to the Internal Revenue Service. In each 
case the System Arbitrator shall not release such tax materials to the general public, and 
any such tax materials shall be treated as strictly confidential under an appropriate pro-
tective order. 
 
Section 4. Compensation: The compensation and costs of retaining the System Arbi-
trator and the Appeals Panel shall be equally borne by the NFL and the NFLPA. In no 
event shall any party be liable for the attorneys’ fees incurred in any such enforcement 
proceeding by any other party, except as set forth in Article 17. 
 
Section 5. Procedures: All matters in enforcement proceedings before the System 
Arbitrator shall be heard and determined in an expedited manner. An enforcement pro-
ceeding may be commenced upon 72 hours written notice (or upon shorter notice if 
ordered by the System Arbitrator) served upon the party against whom the enforcement 
proceeding is brought and filed with the System Arbitrator. All such notices and all or-
ders and notices issued and directed by the System Arbitrator shall be served upon the 
NFL and the NFLPA, in addition to any counsel appearing for individual NFL players 
or individual NFL Clubs. The NFL and the NFLPA shall have the right to participate in 
all such enforcement proceedings, and the NFLPA may appear in any enforcement 
proceedings on behalf of any NFL player who has given authority for such appearance. 
Unless otherwise agreed, all hearings will be transcribed. 
 
Section 6. Selection of System Arbitrator:  
 (a) In the event that the NFL and NFLPA cannot agree on the identity of a 
System Arbitrator, the parties agree to ask the CPR Institute (or such other organiza-
tion(s) as the parties may agree) for a list of eleven attorneys (none of whom shall have 
nor whose firm shall have represented within the past five years players, player repre-
sentatives, clubs or owners in any professional sport). If the parties cannot within thirty 
days of receipt of such list agree to the identity of the System Arbitrator from among the 
names on such list, they shall alternately strike names from said list, until only three 
names remain, at which point the parties shall make reasonable efforts to interview the 
remaining candidates. After those interviews, and if the parties cannot agree on the selec-
tion, the striking process shall resume until only one name remains, and that person shall 
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be the System Arbitrator. The first strike shall be determined by a coin flip. Upon selec-
tion, the System Arbitrator shall serve for an initial eighteen-month term commencing 
on the date of entry of the order of appointment. Thereafter, the System Arbitrator shall 
continue to serve for successive two-year terms unless notice to the contrary is given 
either by the NFL or the NFLPA. Such notice shall be given to the other party and the 
System Arbitrator within the ninety days preceding the end of any term, but no later than 
thirty days prior to the end of such term. Following the giving of such notice, a new 
System Arbitrator shall be selected in accordance with the procedures set forth in this 
Section 6. The NFL and the NFLPA may dismiss the System Arbitrator at any time and 
for any reason upon their mutual consent. Unless the parties otherwise agree, a dis-
charged System Arbitrator shall retain jurisdiction for any proceeding which has been 
commenced prior to such discharge. 
 (b) In the event of the absence (or vacancy) of the System Arbitrator, one of 
the members of the Appeals Panel (to be chosen by the parties, confidentially using the 
strike system) shall serve as the System Arbitrator until a new System Arbitrator is cho-
sen pursuant to Subsection (a) above. 
 
Section 7. Selection of Appeals Panel:  
 (a) There shall be a three-member Appeals Panel, at least one of whom must 
be a former judge. In the event the NFL and NFLPA cannot agree upon the members of 
such a panel, the parties will jointly ask the CPR Institute (or such other organization(s) 
as the parties may agree) to submit to the parties a list of fifteen (15) attorneys (none of 
whom shall have, nor whose firm shall have, represented within the past five (5) years 
any professional athletes; agents or other representatives of professional athletes; labor 
organizations representing athletes; sports leagues, governing bodies, or their affiliates; 
sports teams or their affiliates; or owners in any professional sport). If the parties cannot 
within fifteen (15) days from the receipt of such list agree to the identity of the Appeals 
Panel from among the names on such list, they shall meet and alternate striking one (1) 
name at a time from the list until three (3) names on the list remain. The first strike will 
be assigned to the party that received the second strike in the selection of the System 
Arbitrator, or a coin flip, if striking was not used in selecting the System Arbitrator. The 
three (3) remaining names on the list shall comprise the Appeals Panel. The compensa-
tion of the members of the Appeals Panel and the costs of proceedings before the 
Appeals Panel shall be borne equally by the parties to this Agreement; provided, howev-
er, that each participant in an Appeals Panel proceeding shall bear its own attorneys’ fees 
and litigation costs.  
 (b) In the event that there is a vacancy on the Appeals Panel, or in the 
event that an appeal is taken from a decision of a member of the Appeals Panel 
serving as the System Arbitrator pursuant to Subsection 6(b) above, the parties shall 
select another member to the Panel, using the procedures set forth in Subsection 
7(a) above. 
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Section 8. Procedure for Appeals:  
 (a) Any party seeking to appeal (in whole or in part) an award of the System 
Arbitrator must serve on the other party and file with the System Arbitrator a notice of 
appeal within ten (10) days of the date of the award appealed from.  
 (b) Following the timely service and filing of a notice of appeal, the NFLPA 
and NFL shall attempt to agree upon a briefing schedule. In the absence of such agree-
ment, and subject to Subsection (d) below, the briefing schedule shall be set by the 
Appeals Panel; provided, however, that any party seeking to appeal (in whole or in part) 
from an award of the System Arbitrator shall be afforded no less than fifteen (15) and no 
more than twenty-five (25) days from the date of the issuance of such award, or the date 
of the issuance of the System Arbitrator’s written opinion, whichever is latest, to serve 
on the opposing party and file with the Appeals Panel its brief in support thereof; and 
provided further that the responding party or parties shall be afforded the same aggre-
gate amount of time to serve and file its or their responding brief(s).  
 (c) The Appeals Panel shall schedule oral argument on the appeal(s) no less 
than five (5) and no more than ten (10) days following the service and filing of the res-
ponding brief(s), and shall issue a written decision within thirty (30) days from the date 
of argument. The Appeals Panel shall have the discretion to permit a reply brief. 
 (d) For good cause, either party may seek to accelerate the briefing, hearing, 
and decision schedule set forth in Subsections (b) and (c) above. 
 (e) The decision of the Appeals Panel shall constitute full, final, and com-
plete disposition of the dispute. If there is no timely appeal of a decision of the System 
Arbitrator, the System Arbitrator’s decision shall constitute the full, final and complete 
disposition of the dispute. 
 
Section 9. Decision: Any decision issued by the System Arbitrator or the Appeals Panel 
may be enforced only against a Club or Clubs or the League, as applicable, found to have 
violated this Agreement. In no event may the System Arbitrator or Appeals Panel order 
relief, or assess any monetary award, against an individual Club owner, officer, or non-
player employee. 
 
Section 10. Confidentiality: Unless the parties agree otherwise, proceedings before the 
System Arbitrator and Appeals Panel, other than their decisions, shall be confidential, 
and may not be disclosed to persons other than counsel, senior executives of the NFL 
and any involved Club, senior executives of the NFLPA, the NFLPA Executive Com-
mittee, NFLPA Player Representatives, and any involved player(s), player agent(s), or 
Club or League personnel. The foregoing does not prejudice the right of any party to 
seek any additional confidentiality restrictions (including as to the decision) from the 
System Arbitrator or Appeals Panel, if such party demonstrates just cause. 
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ARTICLE 16 
IMPARTIAL ARBITRATOR 

 
Section 1. Selection: The parties shall select one of the Non-Injury Grievance Arbitra-
tors who shall concurrently serve as the Impartial Arbitrator, who shall have exclusive 
jurisdiction to determine disputes that are specifically referred to the Impartial Arbitrator 
pursuant to the express terms of this Agreement. 
  
Section 2. Scope of Authority: The powers of the Impartial Arbitrator and the rights of 
the parties in any proceeding before him or her shall be solely to determine disputes that 
are specifically referred to the Impartial Arbitrator pursuant to the express terms of this 
Agreement. In no event shall the Impartial Arbitrator have any authority to add to, sub-
tract from, or alter in any way the provisions of this Agreement. 
 
Section 3. Effect of Rulings: Rulings of the Impartial Arbitrator shall upon their is-
suance be final and binding upon all parties, except as expressly specified under this 
Agreement or as expressly agreed to among all parties. 
 
Section 4. Discovery: In any of the disputes described in this Agreement over which 
the Impartial Arbitrator has authority, the Impartial Arbitrator shall, for good cause 
shown, grant reasonable and expedited discovery upon the application of any party 
where, and to the extent, he determines it is reasonable to do so and it is possible to do 
so within the time period provided for his determination. Such discovery may include the 
production of documents and the taking of depositions. 
 
Section 5. Compensation of Impartial Arbitrator: The compensation to and costs of 
the Impartial Arbitrator in any proceeding brought pursuant to this Agreement shall be 
equally borne by the NFL and the NFLPA. In no event shall any party be liable for the 
attorneys’ fees or litigation costs incurred in any such proceeding by any other party. 
 
Section 6. Procedures: All matters in proceedings before the Impartial Arbitrator shall 
be heard and determined in an expedited manner. Unless otherwise specified in this 
Agreement, a proceeding may be commenced upon 48 hours written notice served upon 
the party against whom the proceeding is brought and the Impartial Arbitrator, and the 
arbitration, shall be deemed to have been commenced on the second business day after 
such notice was given. All such notices and all orders and notices issued and directed by 
the Impartial Arbitrator shall be served upon the NFL and the NFLPA, in addition to 
any counsel appearing for individual NFL players or individual Clubs. The NFL and the 
NFLPA shall have the right to participate in all such proceedings, and the NFLPA may 
appear in any proceedings on behalf of any NFL player who has given authority for such 
appearance. 
 
Section 7. Selection of Impartial Arbitrator: In the event that the NFL and the 
NFLPA cannot agree on the identity of an Impartial Arbitrator, the parties agree that the 
Impartial Arbitrator shall be selected using the same method set forth in Article 15, Sec-
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tion 6. The Impartial Arbitrator shall serve for a two-year term commencing on the date 
of entry of the order of appointment, unless the parties agree otherwise. The Impartial 
Arbitrator shall continue to serve for successive two-year terms unless notice to the 
contrary is given either by the NFL or the NFLPA. Such notice shall be given to the 
other party and the Impartial Arbitrator within the ninety days preceding the end of any 
term, but no later than thirty days prior to the end of such term. If necessary, a new 
Impartial Arbitrator shall be selected in accordance with the procedures of this Section. 
The NFL and NFLPA may dismiss the Impartial Arbitrator at any time and for any 
reason upon their mutual consent. Unless the parties otherwise agree, a discharged Im-
partial Arbitrator shall retain jurisdiction for any proceeding which has been commenced 
prior to such discharge. 
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ARTICLE 17 
ANTI-COLLUSION 

 
Section 1. Prohibited Conduct:  
 (a) No Club, its employees or agents shall enter into any agreement, express 
or implied, with the NFL or any other Club, its employees or agents to restrict or limit 
individual Club decision-making as follows: 
 (i) whether to negotiate or not to negotiate with any player; 
 (ii) whether to submit or not to submit an Offer Sheet to any Restricted Free 
Agent; 
 (iii) whether to offer or not to offer a Player Contract to any player; 
 (iv) whether to exercise or not to exercise a Right of First Refusal; or 
 (v) concerning the terms or conditions of employment offered to any player 
for inclusion, or included, in a Player Contract. 
 (b) Any approval or disapproval of a player’s contract by the Commissioner, 
or any communication thereof, timely notice of which is provided to the NFLPA cannot 
be the basis of any claim of collusion. The NFLPA or the affected Player shall have the 
right to appeal the Commissioner’s disapproval of such player contract to the System 
Arbitrator, pursuant to Article 15 and Article 14. 
 
Section 2. Other Club Conduct: No Club may have a policy not to negotiate with, or 
enter into a Player Contract with, any player who is free to negotiate and sign a Player 
Contract with any Club, on any of the following grounds, if such policy is inconsistent 
with Section 1 above: 
 (a) that the player has previously been subject to the exclusive negotiating 
rights obtained by another Club in a College Draft, by virtue of a Required Tender to a 
player with less than three Accrued Seasons, or a Franchise Player designation; or 
 (b) that the player has refused or failed to enter into a Player Contract for a 
prior season containing a Right of First Refusal or an option clause (i.e., any clause that 
authorizes an extension or renewal by a Club of a Player Contract beyond its stated 
term); 
 (c) that the player has become a Restricted Free Agent or an Unrestricted 
Free Agent; or 
 (d) that the player is or has been subject to any Right of First Refusal. 
 
Section 3. Club Discretion: Section 2 above does not diminish any Club’s right not to 
negotiate or contract with any particular player on any policy ground not specified above. 
In conjunction with other evidence of an alleged violation(s) of Section 1, a Club’s adhe-
rence to a policy identified in Section 2 above may be offered as evidence of an alleged 
violation of Section 1 above, but may not be the basis of any separate proceeding seeking 
any penalty or other relief against any Club or the NFL. 
 
Section 4. League Disclosures: Neither the NFL nor the Management Council shall 
knowingly communicate or disclose, directly or indirectly, to any NFL Club that another 
NFL Club has negotiated with or is negotiating with any Restricted Free Agent, unless 
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and until an Offer Sheet for such Restricted Free Agent has been given to the Prior 
Club, or with any Unrestricted Free Agent, prior to the execution of a Player Contract 
with that Unrestricted Free Agent, if such communication or disclosure is inconsistent 
with Section 1 above. It shall not be a violation of this Article for the NFL to respond to 
an inquiry from a Club about whether and under what circumstances proposed transac-
tions would be permissible under this Agreement or NFL Rules consistent with this 
Agreement. In conjunction with other evidence of an alleged violation of Section 1 
above, a Club’s communication or disclosure of the kind identified in the first sentence 
of this Section may be offered as evidence of an alleged violation(s) of Section 1 above, 
but may not be the basis of any separate proceeding seeking any penalty or other relief 
against any Club or the NFL. 
 
Section 5. Enforcement of Anti-Collusion Provisions: Except as provided in Section 
16(d) below, any player or the NFLPA, acting on that player’s or any number of players’ 
behalf, may bring an action before the System Arbitrator alleging a violation of Section 1 
of this Article. In any such proceeding, the Federal Rules of Evidence shall apply. Issues 
of relief and liability shall be determined in the same proceeding (including the amount 
of damages, pursuant to Section 9 below, if any). The complaining party shall bear the 
burden of demonstrating by a clear preponderance of the evidence that (1) the chal-
lenged conduct was or is in violation of Section 1 of this Article and (2) caused any 
economic injury to such player(s). 
 
Section 6. Burden of Proof: The failure by a Club or Clubs to negotiate, to submit 
Offer Sheets, or to sign contracts with Restricted Free Agents or Transition Players, or 
to negotiate, make offers, or sign contracts for the playing services of such players or 
Unrestricted Free Agents, shall not, by itself or in combination only with evidence about 
the playing skills of the player(s) not receiving any such offer or contract, satisfy the 
burden of proof set forth in Section 1 above. However, any of the types of evidence 
described in the preceding sentence may support a finding of a violation of Section 1 of 
this Article, but only in combination with other evidence which, by itself or in combina-
tion with such evidence, indicates that the challenged conduct was in violation of Section 
1 of this Article. Nothing in this Agreement shall preclude the NFL or its Clubs from 
arguing that any evidence is insufficient to satisfy the burden of proof set forth in Sec-
tion 5 above. Nothing in this Agreement shall preclude the NFLPA or any player from 
arguing that any evidence is sufficient to satisfy the burden of proof set forth in Section 
5 above, except as set forth above. 
 
Section 7. Summary Judgment: The System Arbitrator may, at any time following the 
conclusion of the permitted discovery, determine whether or not the complainant’s 
evidence is sufficient to raise a genuine issue of material fact capable of satisfying the 
standards imposed by Sections 5 and/or 6 above. If the System Arbitrator determines 
that complainant’s evidence is not so sufficient, he shall dismiss the action. 
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Section 8. Remedies: In the event that an individual player or players or the NFLPA 
acting on his, or their, behalf, successfully proves a violation of Section 1 of this Article, 
the player or players injured shall have the right: 
 (a) To terminate his (or their) existing Player Contract(s) at his (or their) 
option, or void any Club’s Draft rights or other rights with respect to such player(s) at 
his (or their) option; any Player Contract terminated during the course of a playing sea-
son shall be terminated as of the end of that season. Such rights shall not arise until the 
recommendation of the System Arbitrator finding a violation is no longer subject to 
further appeal and must be exercised by the player within thirty (30) days therefrom. If, 
at the time the Player Contract is terminated, such player would have been a Restricted 
Free Agent pursuant to Article 9, such player shall immediately become a Restricted Free 
Agent upon such termination. If, at the time the Player Contract is terminated, such 
player would have been an Unrestricted Free Agent pursuant to Article 9, such player 
shall immediately become an Unrestricted Free Agent upon such termination. If, at the 
time the Player Contract is terminated, such player would have been subject to a Club’s 
exclusive negotiating rights, such player shall remain subject to such rights upon such 
termination. In any case described in the preceding three sentences, the player shall not 
be subject to any signing period. In the case of a Drafted Rookie who does not sign a 
Player Contract and who is given the option of voiding a Club’s Draft rights pursuant to 
this Subsection (a), such player shall then be treated as either: (i) a Drafted Rookie sub-
ject to the NFL waiver system as described in Article 6, Section 4, if the termination 
takes place during the player’s first League Year; or (ii) a Drafted Rookie subject to the 
rules of Article 6, Section 9, if the termination takes place during the player’s second 
League Year; or (iii) a Free Agent, if the termination takes place during the player’s third 
League Year or thereafter; and  
 (b) To recover all of his damages, as described in Section 9 below, for any 
alleged injuries suffered as a result of the violation. 
 
Section 9. Computation of Damages: Upon any finding of a violation of Section 1 of 
this Article, compensatory damages (i.e., the amount by which any player has been in-
jured as a result of such violation) shall be awarded. In addition, the System Arbitrator 
shall award non-compensatory damages (i.e., the amount exceeding compensatory dam-
ages) as follows: 
 (a) Two times the amount of compensatory damages, in the event that all of 
the Clubs found to have violated Section 1 of this Article, have committed such a viola-
tion for the first time. Any Club found to have committed such a violation for the first 
time shall be jointly and severally liable for two times the amount of compensatory dam-
ages. 
 (b) Three times the amount of compensatory damages, in the event that any 
of the Clubs found to have violated Section 1 of the Article, have committed such a 
violation for the second time. In the event that damages are awarded pursuant to this 
Subsection: (i) any Club found to have committed such a violation for the first time shall 
be jointly and severally liable for two times the amount of compensatory damages; and 
(ii) any Club found to have committed such a violation for the second time shall be 
jointly and severally liable for three times the amount of compensatory damages. 
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 (c) Three times the amount of compensatory damages, plus, for each Club 
found to have violated Section 1 of this Article for at least the third time, a fine of 
$5,000,000 in the event that any of the Clubs found to have violated Section 1 of this 
Article have committed such violation for at least the third time. In the event that dam-
ages are awarded pursuant to this Subsection: (i) any Club found to have committed such 
a violation for the first time shall be jointly and severally liable for two times the amount 
of compensatory damages; (ii) any Club found to have committed such a violation for at 
least the second time shall be jointly and severally liable for three times the amount of 
compensatory damages; and (iii) any Club found to have committed such a violation for 
at least the third time shall, in addition, pay a fine of $5,000,000. 
 (d) For each League Year after the 2011 League Year, each of the enume-
rated fines set forth in this Subsection (c) above shall be adjusted by the same percentage 
as the change in Projected AR for that League Year as compared to Projected AR for the 
prior League Year (up to a maximum of ten percent (10%) per League Year). 
  
Section 10. Player Election: A proceeding prosecuting an alleged violation of Section 1 
of this Article shall initially be limited to the issues of liability and damages sustained to 
the date of the System Arbitrator’s determination. In the event the System Arbitrator 
finds a violation, the player shall make a determination within thirty (30) days of the date 
the System Arbitrator’s determination is final, or within thirty (30) days after the last 
game of the season for such player (including any playoff games) if the finding is made 
during the course of the season, whether the player intends to void the applicable Player 
Contract or Draft right. If the player voids the applicable Player Contract or Draft right, 
the player may commence a supplemental proceeding before the System Arbitrator, for 
the purpose of determining his future damages, if any, only after the player has signed a 
new Player Contract or after the first scheduled game of the next regular season, whi-
chever is earlier. If the player elects not to void the applicable Player Contract or Draft 
right, he may immediately commence a supplemental proceeding before the System 
Arbitrator for the purpose of determining his future damages, if any. 
 
Section 11. Payment of Damages: In the event damages are awarded pursuant to Sec-
tion 9 above, the amount of compensatory damages shall be paid to the injured player or 
players. The amount of non-compensatory damages, including any fines, shall be paid 
directly to any NFL player pension fund, any other NFL player benefit fund, or any 
charitable fund for the benefit of present or former NFL players, as selected by the 
NFLPA, subject to the reasonable approval of the NFL. 
 
Section 12. Effect on Cap Computations: In the event that damages are awarded 
pursuant to Section 9 above, the amount of non-compensatory damages, including any 
fines, will not be included in any of the computations described in Article 12 or 13 
above. The amount of compensatory damages awarded will be included in such compu-
tations. 
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Section 13. Effect of Salary Cap: In awarding any amount of damages, the System 
Arbitrator shall take into account that in any League Year no Club would have been 
authorized to pay out any Salary in excess of that permitted under the Salary Cap. 
 
Section 14. No Reimbursement: Any damages awarded pursuant to Section 9 above 
must be paid by the individual Clubs found liable and those Clubs may not be reim-
bursed or indemnified by any other Club or the NFL. 
 
Section 15. Costs: In any action brought for an alleged violation of Section 1 of this 
Article, the System Arbitrator shall order the payment of reasonable attorneys’ fees and 
costs by any party found to have brought such an action or to have asserted a defense to 
such an action without any reasonable basis for asserting such a claim or defense. Oth-
erwise, each party shall pay his or its own attorneys’ fees and costs. 
 
Section 16. Termination: The NFLPA shall have the right to terminate this Agreement, 
under the following circumstances: 
 (a) Where there has been a finding or findings of one or more instances of a 
violation of Section 1 of this Article with respect to any one NFL season which, either 
individually or in total, involved five or more Clubs and caused injury to 20 or more 
players; or 
 (b) Where there has been a finding or findings of one or more instances of a 
violation of Section 1 of this Article with respect to any two consecutive NFL seasons 
which, either individually or in total, involved seven or more Clubs and caused injury to 
28 or more players. For purposes of this Subsection 16(b), a player found to have been 
injured by a violation of Section 1 of this Article in each of two consecutive seasons shall 
be counted as an additional player injured by such a violation for each such NFL season; 
or 
 (c) Where, in a proceeding brought by the NFLPA, it is shown by clear and 
convincing evidence that 14 or more Clubs have engaged in a violation or violations of 
Section 1 of this Article causing injury to one or more NFL players. 
  (d) In order to terminate this Agreement: 
  (i) The proceeding must be brought by the NFLPA; 
  (ii) The NFL and the System Arbitrator must be informed at the outset of 
any such proceeding that the NFLPA is proceeding under this Section for the purpose 
of establishing its entitlement to terminate this Agreement; and 
 (iii) The System Arbitrator must find that the Clubs engaged in willful collu-
sion with the intent of restraining competition among teams for players. 
 
Section 17. Time Limits: Any action under Section 1 of this Article must be brought 
within ninety (90) days of the time when the player knows or reasonably should have 
known with the exercise of due diligence that he had a claim, or within ninety (90) days 
of the first scheduled regular season game in the season in which a violation of Section 1 
of this Article is claimed, whichever is later. Any party alleged to have violated Section 1 
of this Article shall have the right, prior to any proceedings on the merits, to make an 
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initial motion to dismiss any complaint that does not comply with the timeliness re-
quirements of this section. 
 
Section 18. Prior Conference: Prior to the initiation of any proceeding under this Ar-
ticle by the NFLPA, the parties shall confer in person or by telephone to attempt to 
negotiate a resolution of the dispute. 
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ARTICLE 18 
CERTIFICATIONS 

 
Section 1. Contract Certification: 
 (a) Every Player Contract, or any renegotiation, extension or amendment of 
a Player Contract, entered into during the term of this Agreement shall contain a certifi-
cation, executed separately by: (i) the person who executed the Player Contract on behalf 
of the Club, (ii) the player, and (iii) any player representative who negotiated the contract 
on behalf of the player confirming that the Player Contract, renegotiation, extension or 
amendment sets forth all components of the player’s remuneration for his playing of 
professional football from the Club or Club Affiliate and that there are no undisclosed 
agreements of any kind, express or implied, oral or written, or promises, undertakings, 
representations, commitments, inducements, assurances of intent, or understandings of 
any kind: (a) involving consideration of any kind to be paid, furnished or made available 
or guaranteed to the player, or Player Affiliate, by the Club or Club Affiliate either prior 
to, during, or after the term of the Player Contract; or (b) concerning terms of any rene-
gotiation and/or extension of any Player Contract by a player subject to a Franchise 
Player or Transition Player designation. 
 (b) In the same certification, the Club, player, and player representative will 
either confirm that, to the best of their knowledge, no conduct violative of Article 17 
took place with respect to the contract, renegotiation, extension or amendment in ques-
tion, or describe such conduct of which they are aware. 
 (c) No contract will be approved by the Commissioner unless accompanied 
by the certifications required by Subsections (a) and (b) above. 
 (d) Any failure to execute and submit a certification as required under Sub-
section 1(a) above shall be deemed evidence of a violation of Article 14, Section 1 of this 
Agreement. Any failure to execute and submit a certification as required under Subsec-
tion 1(b) above shall be deemed evidence of a violation of Article 17 of this Agreement.  
 
Section 2. End of League Year Certification: 
 (a) Within fourteen (14) days of the conclusion of each League Year, the 
executive primarily responsible for football operations on behalf of each Club shall sub-
mit to the Management Council a certification confirming that the Club has not, to the 
extent of his knowledge after reasonable inquiry of all owners and all employees with 
authority to negotiate Player Contracts, entered into any undisclosed agreements of any 
kind, express or implied, oral or written, or promises, undertakings, representations, 
commitments, inducements, assurances of intent, or understandings of any kind, as 
described in Article 14, Section 1. Upon receipt of such certification, the Management 
Council shall forward a copy of the certification to the NFLPA. 
 (b) Within fourteen (14) days of the conclusion of each League Year, each 
player agent representing a player who was under contract to an NFL Club during that 
League Year shall submit to the NFLPA a certification confirming, after reasonable 
inquiry of all personnel in his or her agency with authority to negotiate Player Contracts, 
that neither he nor she nor they has entered into any undisclosed agreements of any 
kind, express or implied, oral or written, or promises, undertakings, representations, 
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commitments, inducements, assurances of intent, or understandings of any kind, as 
described in Article 14, Section 1. Upon receipt of such certification, the NFLPA shall 
forward a copy of the certification to the Management Council. 
 (c) Any failure to execute and submit a certification as required under Sec-
tion 2(a) or 2(b) above, shall be deemed evidence of a violation of Article 14, Section 1 
of this Agreement. 
 (d) At the conclusion of each League Year, the executive primarily responsi-
ble for football operations on behalf of each Club shall submit to the Management 
Council a certification confirming that the Club has not, to the extent of his knowledge 
after reasonable inquiry of all owners and all employees with authority to negotiate Play-
er Contracts, violated the terms of Article 17, Section 1, nor received from the NFL or 
the Management Council any communication disclosing that an NFL Club had nego-
tiated with or is negotiating with any Restricted Free Agent, unless and until an Offer 
Sheet has been given to the Prior Club, or any Unrestricted Free Agent, prior to the 
execution of a Player Contract with that Unrestricted Free Agent, where such communi-
cation or disclosure is inconsistent with Article 17, Section 1. Upon receipt of each such 
certification, the NFL shall forward a copy of the certification to the NFLPA. 
 (e) Any failure to execute a certification as required under Section 2(d) above 
shall be deemed evidence of a violation of Article 17, Section 1 of this Agreement.  
 
Section 3. False Certification: Any person or Club who knowingly executes or files a 
false certification required by Sections 1(a), 1(b), 2(a), or 2(b) of this Article shall be 
subject to a fine of up to $375,000, upon a finding of such violation by the System Arbi-
trator. Authority to impose such a fine shall rest with the System Arbitrator or the 
Commissioner, consistent with the allocation of authority in Article 14, Section 6(b). 
Notwithstanding the foregoing, in no circumstances shall a fine under this Section be 
imposed upon any person or Club if such person or Club is also being sanctioned for the 
same conduct under Article 14, Section 6 above. The fine amount set forth in this Sec-
tion shall be adjusted each year by the percentage change in Projected AR for that 
League Year as compared to Projected AR for the prior League Year. 
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ARTICLE 19 
CONSULTATION AND INFORMATION SHARING 

 
Section 1. Salary Summaries: During the period between the first day of the League 
Year and the first day of the regular season of that League Year, the NFL shall provide 
the NFLPA with Salary and Team Salary summaries for each Team on a weekly basis. 
Upon the first date of the regular season and during the remainder of the League Year, 
such information shall be provided as often as it is prepared for use by the NFL (but no 
less often than once each week). 
 
Section 2. Consultation and Communications: At either party’s request, the parties 
shall meet in good faith to reconcile any differences with regard to the Salary Cap treat-
ment of any Player Contract, or of the amount of any Required Tender, Franchise  
Player Tender, Transition Player Tender, or Rookie Fifth-Year Option. 
 
Section 3. Notice of Invalid Contract: If the NFL informs a Club that a proposed 
player transaction would be inconsistent with or in violation of the terms of this Agree-
ment as interpreted by the NFL, the NFL shall promptly notify the NFLPA that such an 
interpretation has been communicated and the basis for such interpretation. The NFL 
shall provide such notice as soon as possible, but in no event later than five (5) business 
days following the communication of such interpretation to the Club. 
  
Section 4. Copies: Within two (2) business days of their receipt by the NFL, the NFL 
shall provide to the NFLPA, at no expense, a copy (by .pdf, if the Player Contract or 
Offer Sheet is provided by .pdf to the NFL) of any and all Player Contracts and Offer 
Sheets that are entered into or extended during the term of this Agreement. 
 
 
  



 

128 

 ARTICLE 20 
OTHER PROVISIONS 

 
Section 1. CFL Rule: No Club may sign any player who in the same year has been 
under contract to a Canadian Football League (“CFL”) club at the end of that CFL 
club’s season (regular season or postseason, whichever is applicable). 
 
Section 2. Physically Unable to Perform: Any player placed on a Physically Unable to 
Perform list (“PUP”) will be paid his full Paragraph 5 Salary while on such list. His con-
tract will not be tolled for the period he is on PUP, except in the last year of his contract, 
when the player’s contract will be tolled if he is still physically unable to perform his 
football services as of the sixth regular season game. 
 
Section 3. Nonfootball Injury:  
 (a) A player who is placed on a Nonfootball Injury or Illness list (“N-F/I”) 
will not be entitled to any compensation under his contract while on such list but, except 
as provided below, his contract will continue to run while in such status. 

 (b) A player on N-F/I who is in the final year of his contract (including an 
option year) will have his contract tolled. However, if the player is physically able to 
perform his football services on or before the sixth regular season game, the club must 
pay the player his negotiated Paragraph 5 Salary (pro rata) for the balance of the season 
in order to toll such player’s contract. If such player is taken off N-F/I during the period 
when such action is allowed by League rules, his contract will not be tolled. 

 
Section 4. Roster Exemption: 
 (a) Certain Players Not Under Contract. After the final roster reduction a 
Club must agree in writing with an unsigned player who is either an Unrestricted Free 
Agent, Transition Player, or Franchise Player, prior to signing a Player Contract with 
such player, on what compensation, if any, the player will be paid if he is placed in a 
roster exempt status. 
 (b) Players Under Contract. If a Club obtains a roster exemption for a 
player under contract who does not report to his Club until after the first roster reduc-
tion, the player will not be entitled to preseason or regular season compensation until 
such exemption is removed, provided the player is given written notice of such fact upon 
reporting to the Club. If such notice is not given to the player, the player must be paid 
his Paragraph 5 Salary during his exemption. 
 (c) Restricted Players. Any player whose contract has expired and who 
either (i) has two but less than three Accrued Seasons or (ii) is a Restricted Free Agent 
pursuant to Article 9, Section 2, and who has been given the Required Tender pursuant 
to Article 8, Section 2, or Article 9, Sections 2(b)(i) or (ii), and who has not signed a 
contract and has not reported to his Club’s preseason training camp, may be placed on 
the roster exempt list of his Club under the following conditions: 
 (i) If the player has not reported at least the day before the Club’s second 
preseason game, he may be placed on roster exempt until the day following the Club’s 
first regular season game. 
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 (ii) If the player has not reported at least the day before the Club’s third 
preseason game, he may be placed on roster exempt until the day following the Club’s 
second regular season game. 
 (iii) If the player has not reported at least the day before the Club’s fourth 
preseason game, he may be placed on roster exempt until the day following the third 
regular season game scheduled after the date he actually reports. 
 (iv) Any roster exemption imposed under this Subsection (c) shall commence 
with the first game immediately after a Restricted Free Agent reports and signs a Player 
Contract during the pendency of any League-imposed suspension. 
 (v) Any roster exemption imposed under this Subsection (c) shall continue 
for its full duration after any trade of the player to another Club. 
 (vi) Any player who is placed on the roster exempt list of his Club pursuant 
to Section 4(c) shall be entitled to full compensation from his Club for any week in 
which his Club has a “bye” after the date he reports, but while he is still on the roster 
exempt list. Thus, any such player may not lose more than three weeks of Paragraph 5 
Salary as a result of being placed on the roster exempt list. This Subsection shall not 
affect the number of regular season games for which the player can be placed on the 
roster exempt list, and thus for which the player may not play for his Club, in accordance 
with Subsections (i)–(iii) above. Nothing herein shall affect any right or obligation the 
player or Club otherwise may have concerning compensation to the player. 
 (vii) No player may be placed on roster exempt under this Section 4(c) unless 
the Club has provided written notice to the player and the NFLPA of its intent to place 
the player on roster exempt at least five days prior to the Club’s second preseason game. 
Once such written notice is provided, the Club must place the player on roster exempt in 
accordance with Subsections (i)–(iii) above.  
 (viii) For purposes of this Article, extra preseason games such as the Canton 
Hall of Fame Game and the American Bowl shall not count.  
 (ix) When placed on roster exempt pursuant to this Section, the player shall 
not be entitled to compensation. 
 (d) Except as provided in Subsection (c) above, for purposes of this Section, 
roster exemptions shall be for no more than two weeks of the regular season. 
 
Section 5. Arena Football Players:  
 (a) Players under an NFL Player Contract may not be allocated to a club in 
the Arena Football League ((“AFL”) or (“Arena League”)), whether or not that Arena 
League club is commonly owned with an NFL Club. 
 (b) Otherwise eligible Arena League players who would be Rookies in the 
NFL may be drafted by any NFL Club pursuant to current draft procedures even if 
under contract to an Arena League Club. 
 (c) Before a player under contract in the Arena League may be signed to an 
NFL Player Contract, he must be released by the Arena League club from any preexist-
ing contract obligations in the Arena League, including any residual contract rights 
relating to negotiation, first refusal, etc., and except for players to whom an NFL Club 
has Draft rights, will be considered an Unrestricted Free Agent. This provision refers 
solely to contractual rights between a player and a team in the Arena Football League 
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and does not refer to the terms of any collective bargaining agreement in the Arena 
League. 
 (d) A player whose most recent contract to play professional football was 
with an AFL team that shares common ownership with an NFL Club (such AFL team 
being a “Related AFL Team” and such Club being a “Related NFL Club”) may not sign 
a Player Contract with that Related NFL Club until after a period of 72 hours following 
the termination or expiration of the player’s contract with the Related AFL Team. Dur-
ing that 72-hour period, the player shall be completely free to negotiate and sign a Player 
Contract with any other Club. The terms of this Subsection (d) are subject to any rights 
that any Club may have under Article 6, and any Club that has drafted such a player 
consistent with the terms of this Agreement may sign such a player at any time permitted 
by this Agreement. 
 (e) NFL clubs and Arena League clubs may have common practice facilities, 
but may not participate in common classroom work, film study, drills, scrimmages, or 
other on- or off-field work. 
 (f) Any NFL player suspended for one year or less in the NFL by the Com-
missioner or his Club may not play for an Arena League team that is commonly-owned 
with his NFL Club during any term of his suspension that overlaps with the period of 
time the player is under contract to his NFL Club.  
 (g) If an Arena League club that is commonly-owned with an NFL Club 
engages in conduct that would violate NFL Rules, including but not limited to the NFL’s 
anti-tampering policy, the violation shall be attributed to the NFL Club, so long as any 
sanctions are imposed consistent with the terms of this Agreement and the NFL Consti-
tution and Bylaws. 
 
Section 6. Other Professional Leagues: No player who is under contract in another 
football league is eligible to sign an NFL Player Contract or a Practice Squad Player 
Contract until the termination or expiration of his contract in the other league. 
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ARTICLE 21 
OFFSEASON WORKOUTS 

 
Section 1. Voluntary Workouts: No player shall be required to attend or participate in 
any offseason workout program or classroom instruction of a Club other than as pro-
vided in Article 22. Any other Club offseason workout programs and classroom 
instruction sessions shall be strictly voluntary and shall take place in the manner and 
time period set forth in this Article. 
 
Section 2. Time Periods: 
 (a) Subject to the limitations in Subsections (b) and (c) below, from the end 
of the previous NFL season until the opening of training camp, Clubs may schedule or 
conduct offseason workout programs as follows. If a Club hires a new head coach after 
the end of the prior regular season, that Club may schedule or conduct an offseason 
workout program for no more than nine total weeks, with eight of the weeks required to 
be consecutive and subject to Article 22, Section 3, to be completed over a twelve-week 
period.  All other Clubs may schedule or conduct offseason workout programs for no 
more than nine consecutive total weeks, to be completed over a ten-week period. In 
either case, Clubs may schedule no more than four workouts per week for any individual 
player. Such workout programs shall not be permitted on weekends. Nothing herein 
shall prevent a Club from permitting an individual player to work out on his own prior 
to the commencement of the Club’s official offseason workout program using the Club 
facilities if the player wishes to do so, except that no club official may indicate to a player 
that such individual workouts are not voluntary, or that a player’s failure to participate in 
such workouts will result in the player’s failure to make the Club (or that a player’s failure 
to participate in a workout program or classroom instruction will result in the player’s 
failure to make the Club or result in any other adverse consequences affecting his work-
ing conditions). Prior to the commencement of the Club’s official offseason workout 
program: (i) players may not receive daily workout payments or workout bonuses of any 
kind, and may not be paid or reimbursed expenses for travel, board or lodging; (ii) play-
ers are not permitted to participate in Club-supervised workouts, Club-supervised 
practices, group or individual meetings with coaches, group or individual film study with 
coaches, or group or individual playbook study with coaches; (iii) the Club’s strength and 
conditioning coaches may not direct players’ individual workouts, but may supervise use 
of the weight room to prevent injury and to correct misuse of equipment; and (iv) play-
ers’ activities may not be directed or supervised by any coaches. In addition, nothing 
herein shall prevent a Club from permitting an individual player to work out on his own 
on weekends after the Club’s official offseason program has commenced, or at any time 
after the Club’s official offseason workout program has ended, using Club facilities if he 
wishes to do so, subject to the restrictions set forth in the immediately preceding sen-
tence of this Subsection, except that no club official may indicate to a player that such 
individual workouts are not voluntary, or that a player’s failure to participate in such 
workouts will result in the player’s failure to make the Club (or that a player’s failure to 
participate in a workout program or classroom instruction will result in the player’s fail-
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ure to make the Club or result in any other adverse consequences affecting his working 
conditions). 
 (b) Each Club’s official nine-week offseason workout program shall be con-
ducted in three phases, as follows: 
 (i) Phase One. Phase One shall consist of the first two weeks of the Club’s 
offseason workout program. Subject to the additional rules set forth in Section 5 of this 
Article, Phase One activities shall be limited to strength and conditioning and physical 
rehabilitation only. During Phase One, only full-time or part-time strength and condi-
tioning coaches, who have no other coaching responsibilities with the Club, shall be 
allowed on the field; no other coaches shall be allowed on the field or to otherwise par-
ticipate in or observe activities. No footballs shall be permitted to be used (only “dead 
ball” activities), except that quarterbacks may elect to throw to receivers provided they 
are not covered by any other player. Players cannot wear helmets during Phase One. 
 (ii) Phase Two. Phase Two shall consist of the next three weeks of the 
Club’s offseason workout program. Subject to the additional rules set forth in Section 5 
of this Article, during Phase Two all coaches shall be allowed on the field. On-field wor-
kouts may include individual player instruction and drills, as well as “perfect play” drills 
(e.g., offense or defense only, but not offense vs. defense), or special teams drills on a 
“separates” basis (e.g.., kicking team or return team only, but not kicking team vs. return 
team). No live contact or team offense vs. team defense drills are permitted. No offense 
vs. defense drills are permitted (e.g.., no one-on-one offensive linemen vs. defensive 
linemen pass rush or pass protection drills, no wide receivers vs. defensive backs bump-
and-run drills, and no one-on-one special teams drills involving both offense and defense 
are permitted.) Players cannot wear helmets during Phase Two.  
 (iii) Phase Three. Phase Three shall consist of the next four weeks of the 
Club’s offseason workout program. Subject to the additional rules set forth in Subsec-
tions 5(a) and 5(c) of this Article and Appendix G to this Agreement, during Phase 
Three each Club may conduct a total of ten days of organized team practice activity 
(“OTAs” or “OTA days”). The restrictions set forth in Subsection 5(b) of this Article 
shall not apply to OTA days. The Club may conduct a maximum of three days of OTAs 
during each of the first two weeks of Phase Three. A maximum of four days of OTAs 
may be conducted during either the third week or the fourth week of Phase Three, with 
the Mandatory Veteran Minicamp (Article 22, Section 2) to be held during the other 
week. During weeks in which the Club conducts only three days of OTAs, the Club may 
also conduct a fourth day of non-OTA workouts, but such activities shall be subject to 
the rules governing Phase Two workouts, as set forth in Subsection 2(b)(ii) of this Ar-
ticle. During Phase Three, all coaches shall be allowed on the field. No live contact is 
permitted. No one-on-one offense vs. defense drills are permitted (i.e., no offensive 
linemen vs. defensive linemen pass rush or pass protection drills, no wide receivers vs. 
defensive backs bump-and-run drills, and no one-on-one special teams drills involving 
both offense and defense are permitted). Special teams drills (e.g., kicking team vs. return 
team) are permitted, provided no live contact occurs. Team offense vs. team defense 
drills, including all drills listed in Appendix G to this Agreement, are permitted, provided 
no live contact occurs. Clubs may require players to wear helmets; no shells are permit-
ted during Phase Three of the Club’s offseason workout program or any minicamp.  



 

133 

 (c) Each year offseason workout programs cannot begin prior to the first 
Monday in April for Clubs that have hired a new head coach after the end of the prior 
regular season, and cannot begin prior to the third Monday in April for all other Clubs. 
Each year on a date to be agreed upon by the parties, but no later than twenty-one days 
before the scheduled commencement of a Club’s program, each Club shall provide the 
NFL and the NFLPA with the Club’s schedule for its offseason workout program that 
year, and shall advise the NFL and the NFLPA in writing in advance of any changes to 
that schedule; if the NFL provides such information to the NFLPA, the Club’s obliga-
tion under this sentence shall be deemed satisfied.  
 
Section 3. Payment: Each player shall receive at least the following amounts per day 
for any workouts or classroom instruction in which he participates pursuant to a Club’s 
voluntary offseason workout program, provided the player fulfills the Club’s reasonable 
offseason workout requirements: $155 (2011–12 League Years), $175 (2013–14 League 
Years), $195 (2015–16 League Years), $215 (2017–18 League Years), and $235 (2019–20 
League Years), respectively. Players are required to complete three out of four scheduled 
workouts, including any scheduled OTAs, per week in order to be paid for any workout 
the player completes in that week, except that if there are less than four (4) scheduled 
workouts in a week the player will be paid for each workout in which he participates. A 
player can only be paid for offseason workouts pursuant to the terms of an executed 
offseason workout addendum, which shall be part of the player’s NFL Player Contract. 
The NFL and the NFLPA shall agree upon a standard offseason workout addendum, 
which shall be incorporated as an Appendix to this Agreement. Any player under con-
tract to a Club at the time of the start of the offseason workout program shall be invited 
to participate in the Club’s program. A player subject to a Required Tender by a Club, 
but who has not signed a Player Contract, or an Unrestricted Free Agent whose Player 
Contract with that Club has expired may be invited to participate in that Club’s offsea-
son workout program, but must sign an Offseason Workout and Minicamp Participation 
Agreement prior to his participation in such activities. Players who are under contract or 
subject to a Required Tender to an NFL Club and who participate in a Club’s offseason 
workout program may also receive expenses for travel, board, and lodging subject to the 
terms and conditions set forth in Article 13, Section 6(e)(iv)(3). 
 
Section 4. Injuries: Any player injured during offseason workouts will be protected in 
the same manner as if injured during the Club’s preseason training camp, provided he is 
working out at the Club’s facility under the direction of a Club official. 
 
Section 5. Miscellaneous:  
 (a) No Club official may indicate to a player that the Club’s offseason wor-
kout program or classroom instruction is not voluntary (or that a player’s failure to 
participate in a workout program or classroom instruction will result in the player’s 
failure to make the Club or result in any other adverse consequences affecting his work-
ing conditions). Contact work (e.g., “live” blocking, tackling, pass rushing, bump-and-
run) is expressly prohibited in all offseason workouts. All Clubs, coaches and other Club 
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officials shall follow all of the rules regarding offseason workouts set forth in Appendix 
G hereto.  
 (b) During the offseason program period, except for the ten days of orga-
nized team practice activity and minicamps, players may be (1) at the Club facility no 
more than four hours per day, no more than four days per week, and not during week-
ends; and (2) on the field no more than ninety minutes per day. In addition, the Club 
may not specify to any player more than two specific hours a day during which it sug-
gests that the player be at club facilities. Any player participating in an offseason 
workout program may select the other two hours in which he wishes to attend to con-
duct his weight training, etc., as long as he does so during the hours of operations of the 
Club’s weight room. 
 (c) Clubs shall film all three Phases of the on-field workout sessions and 
shall maintain a copy of such films until thirty days after the start of the regular season. 
The NFLPA may view such films (after signing a confidentiality agreement satisfactory 
to the NFL at the start of each League Year of this Agreement) only upon the filing of a 
complaint alleging a violation of this Article. 
 
Section 6. Pre-Training Camp Period: During the period beginning with the end of 
the offseason program and ending with the mandatory reporting date for preseason 
training camp, no player shall be permitted to participate in any organized workouts or 
organized football activity of any kind, or any football activity with any coach, on either 
a voluntary or involuntary basis, in connection with or on behalf of the Club or a Club 
Affiliate. Notwithstanding the preceding sentence, during the five consecutive days 
immediately prior to the mandatory veteran reporting date for each Club’s preseason 
training camp (as specified in Article 23, Section 5), no veteran player (other than (i) 
quarterbacks and (ii) other players who (1) were on the Injured Reserve, Physically Una-
ble to Perform or Nonfootball Injury or Illness list at the end of the previous season; or 
(2) failed a physical examination given by a team physician at any time after the last game 
of the previous season; or (3) sustained a football-related or nonfootball-related injury or 
illness during the offseason; or (4) had surgery during the offseason regarding a football 
or nonfootball-related condition regardless of when such condition arose) shall be per-
mitted to participate in any organized workouts or other organized football activity of 
any kind, or any football activity with any coach, on either a voluntary or involuntary 
basis, in connection with or on behalf of the Club or Club Affiliate.  (Except that a 
player in categories (ii)(1)–(4) above who fully participates in all Phase Three activities 
and the Mandatory Veteran Minicamp during the club’s offseason workout program 
shall not be permitted to participate during this five day period.) This prohibition shall 
apply notwithstanding any other provision of this Agreement, or any provision in any 
Player Contract. Notwithstanding the above, nothing in this Section shall prevent any 
player from using any Club facility, subject to League rules and the Club’s permission, to 
work out on his own at any time on a voluntary basis without the participation of any 
coach, trainer or other Club personnel. Nothing in this Section shall prohibit organized 
player activity in personal appearances or promotional activities on behalf of the Club or 
the League that the player has agreed to. 
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Section 7. Rookie Premiere: Invited Rookies will be permitted by their respective 
Clubs to attend the NFL Players Rookie Premiere provided that: (i) such event is sche-
duled during the month of May; (ii) such event encompasses a maximum of four 
consecutive days, including both a Saturday and a Sunday; and (iii) the NFLPA provides 
the NFL with the dates for the next Rookie Premiere not later than February 1 of each 
year. 
 
Section 8. Enforcement: 
 (a) The head coach and the Club, who are jointly responsible for any con-
duct in violation of Sections 1, 2, 5 or 6 of this Article (including but not limited to the 
rules in Appendix G), shall be subject to a fine to be determined by the Commissioner, 
which fine(s) shall not be reimbursable by the Club or any other person. The NFLPA 
and any player involved in any such violation shall each have the right to enforce Sec-
tions 1, 2, 5 or 6 of this Article (including but not limited to the rules in Appendix G), 
through an expedited arbitration proceeding before the Impartial Arbitrator. Any head 
coach or Club that is the subject of a proceeding under this Section shall have the right 
to participate in the proceeding and to present a defense.  
 (b)(i) The NFL and the NFLPA shall each designate one or more representa-
tives to investigate claims of violations of the rules set forth above or any other rules set 
forth in this Agreement relating to offseason workouts. At the request of either party, 
these representatives will inspect appropriate areas of Club facilities without notice to 
the Club and, upon request from any representative, shall be provided, as quickly as 
reasonably possible, with a copy of all tape, film, other recorded evidence, or other do-
cumentation any representative deems relevant to any possible violation. 
 (ii) Within forty-eight (48) hours of the commencement of a complaint by 
the NFLPA to the NFL, or sooner if practical, the Executive Director of the NFLPA 
and the NFL Executive Vice President Labor & League Counsel shall be advised of the 
status of the complaint and these persons shall attempt to determine if a violation oc-
curred. If they are unable to agree upon the outcome, the matter will be immediately 
referred to the Impartial Arbitrator who will render a decision within forty-eight hours 
of the submission of the dispute.  
 (c) As soon as practicable after the commencement of any proceeding be-
fore the Impartial Arbitrator, the NFLPA shall be provided with a copy of all tape, film, 
other recorded evidence, or other documentation of any workout that is the subject of 
the proceeding if such materials have not already been produced to the NFLPA pur-
suant to Subsection (b)(i). If the Club fails to produce such materials then the Club’s 
next scheduled week of OTAs shall automatically be cancelled pursuant to Subsection 
(d)(ii) below, unless the Club proves that its failure to produce such materials is due to 
circumstances beyond the Club’s control.  
 (d)(i) Commissioner Fines. In the event that the Arbitrator finds any viola-
tion of Sections 1, 2, 5 or 6 of this Article (including but not limited to the rules in 
Appendix G), or in the event that the NFL and the NFLPA agree that a violation has 
occurred as provided under Subsection (d)(ii) below, the head coach shall be subject to a 
fine in the amount of $100,000 for the first violation, and $250,000 for a second viola-
tion, and the Club shall be subject to a fine in the amount of $250,000 for the first 
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violation and $500,000 for a second violation. If such a violation is found by the Arbitra-
tor, or the NFL and the NFLPA agree that such a violation has occurred, the 
Commissioner in his sole discretion: (1) may promptly fine the head coach and the Club 
in the amounts specified above; or (2) after consultation with the Executive Director of 
the NFLPA, may fine the head coach and the Club some lesser amount, or no amount, 
if the Commissioner determines that (A) the conduct of the head coach and the Club 
were based upon a good faith interpretation of Sections 1, 2, 5, 6 or 8 of this Article or 
the rules set forth in Appendix G; or (B) did not constitute a material violation of such 
Sections. Any fines assessed by the Commissioner pursuant to this Subsection shall be 
donated as follows: Fifty percent to the Gene Upshaw Players Assistance Trust, and fifty 
percent to the Player Care Foundation. The NFL shall promptly provide the NFLPA 
with written evidence that the fine has been paid and donated in accordance with this 
Section. 
 (ii) Other Penalties. If the arbitrator determines that a violation has oc-
curred, or if the Executive Director of the NFLPA and the NFL Executive Vice 
President Labor & League Counsel agree that a violation has occurred, the Club’s next 
scheduled week of OTAs shall be cancelled, excluding minicamps. If the arbitrator finds, 
or the Executive Director of the NFLPA and the NFL Executive Vice President Labor 
and League Counsel agree, that two separate violations of these rules occurred in the 
same League Year, the Club’s next scheduled week of OTAs shall also be cancelled, 
excluding minicamps, and the Commissioner shall cause the Club to forfeit a fourth-
round draft selection in the next draft in which the Club has such a selection. The penal-
ties described in the immediately preceding two sentences shall be imposed whether or 
not the Commissioner imposes a fine under Subsection 8(d)(i) of this Article.  
 (iii) For each League Year after the 2011 League Year, the fine amounts 
described in Subsection (i) above shall be adjusted by the same percentage as the change 
in Projected AR for that League Year compared to the Projected AR for the prior 
League Year up to a maximum of ten percent (10%) per League Year. 
 (e) In the event any week of the Club’s offseason workout program, exclud-
ing minicamps, is cancelled, no player may work out at any team facility during the 
cancelled week. However, in such event, players participating in the Club’s offseason 
program shall be deemed to have participated in the required number of days for the 
cancelled week in order to qualify for offseason workout pay or any workout bonuses. 
No conduct occurring prior to the date upon which any arbitration proceeding is filed 
before the Impartial Arbitrator under these rules may serve as the basis for a finding of a 
second violation by a Club. A second violation by a Club in the same League Year must 
be predicated upon facts arising after the grievance alleging the first violation has been 
filed. Any violation that occurs in the last week of the Club’s offseason workout pro-
gram will result in a loss of the Club’s first week of OTAs (3 OTAs) in the next 
offseason; provided, however, this carry-over cancellation will not constitute an inde-
pendent violation in the next offseason. If the Club hires a new head coach after the 
offseason in which the violation occurs, the cancellation will not carry over for that 
Club; however, if the terminated head coach is hired by another NFL Club as a head 
coach, the carry-over cancellation will be assessed against the hiring Club in that offsea-
son. 
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 (f) Except as provided above, these limitations on offseason workouts shall 
not preclude any player from working out on his own at any time, including weekends. 
By agreeing to the sanctions in this Section, the parties have not waived or affected in 
any way their respective positions as to the issue of the Commissioner’s authority to 
impose discipline, including the forfeiture of draft choices, for conduct within the scope 
of his authority under the NFL Constitution and Bylaws. 
 (g) The NFLPA may designate representatives who can make unannounced 
visits to Teams to investigate compliance with the provisions of this Article, Articles 22–
24, and Appendix G. Such representatives may make no more than five total such visits 
per Club in a League Year. The Club will provide access to a location near the practice 
field where each segment of the Club’s practice is visible to such representative(s). 
  
Section 9. Offseason Participation Contract: A player subject to a Required Tender 
by a Club, but who has not signed a Player Contract, or an Unrestricted Free Agent 
whose Player Contract with that Club has expired, may enter into an Offseason Workout 
Program and Minicamp Participation Agreement in order to participate in the offseason 
workout program and minicamp(s) of that Club. The NFL and the NFLPA shall agree 
upon a standard such Participation Agreement, which shall be incorporated as an Ap-
pendix to this Agreement. For such players, this Participation Agreement shall also serve 
as the offseason workout addendum required by Section 3 of this Article. A copy of all 
Participation Agreements shall be submitted to the NFL, which shall provide a copy to 
the NFLPA. 
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ARTICLE 22 
MINICAMPS 

 
Section 1. Number: Each League Year each Club may hold a maximum of one manda-
tory minicamp for veteran players. If a Club hires a new head coach after the end of the 
prior regular season, that Club may hold one additional voluntary minicamp for veteran 
players. Any mandatory minicamp for veteran players shall count as one of the nine 
weeks of the Club’s official offseason workout program under Article 21, Section 2(a) of 
this Agreement. There is no limitation on the number of minicamps a Club may hold for 
Rookie players during the seven weeks of the Club’s Rookie Football Development 
Program. 
 
Section 2. Mandatory Veteran Minicamp: No mandatory veteran minicamp may 
exceed three days in length, plus one day for physical examinations. The minicamp must 
be conducted during the week (Monday through Friday), with physicals taking place on 
Monday but no practice or workouts on that day, practices on Tuesday through Thurs-
day and a day off on Friday. The minicamp must be conducted during week three or 
week four of Phase Three of the Club’s offseason workout program. The Phase Three 
rules set forth in Article 21, Section 2(b)(iii) of this Agreement shall apply to all mini-
camp activities. Two-a-day practices shall be permitted at two of the three practice days 
of the Club’s one mandatory minicamp, subject to the following rules: (i) players may be 
on the field for a total of no more than three and one-half hours per day; (ii) players may 
participate in one practice for no more than two and one-half hours of on-field activities 
under Phase Three rules; (iii) the second practice may only be for the remaining portion 
of the players’ daily three and one-half hour on-field activities and shall be limited to 
walk-through instruction only; (iv) no organized team activities (including treatment and 
taping) may begin prior to 7:00am local time or end after 8:30pm local time, and players 
shall be given at least one hour for lunch and dinner each; (v) players may only be asked 
to participate in Club activities for a maximum of ten hours per day  including taping 
and treatment but excluding meal time. The on-field time limits described above shall 
begin as soon as position coaches begin to coach players on the field. 
 
Section 3. Voluntary Veteran Minicamp: Any voluntary minicamp for veteran players 
must be conducted prior to the College Draft, but no earlier than week three of the 
Club’s offseason workout program and after at least one week of the two weeks of 
Phase One activities that the Clubs may hold pursuant to Article 21. In the event the 
NFL elects to move the College Draft to a date that would require the Club to schedule 
its voluntary minicamp for veteran players during a week that is earlier than week three 
of the Club’s offseason workout program, the NFLPA and NFL shall agree to a change 
in such rule. Voluntary minicamps for veteran players shall be subject to the rules set 
forth in Section 2 above. 
 
Section 4. Expenses: 
 (a) Any veteran player who attends a minicamp will receive meal allowances 
in accordance with Article 34, Section 1 of this Agreement, plus all travel expenses to 
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and from the camp, plus “per diem” payments at the rate provided in Article 23, Section 
4 of this Agreement. In addition, the Club will provide housing at minicamps for players 
coming from out-of-town. 
 (b) If a “first-year player” (as defined as in Article 23, Section 1) signed a 
Player Contract with any Club for the prior League Year, he shall receive, for each day 
that he attends minicamp, the following compensation, but no other compensation: (i) 
the prorated portion of the weekly per diem specified for the current League Year (as set 
forth in Article 23, Section 3); (ii) the meal allowance specified for the current League 
Year (as set forth in Article 34, Section 1); and (iii) all travel expenses to and from the 
camp, plus housing (for players coming from out-of-town). 
 (c) Any “rookie player” (defined as a person who has never signed a Player 
Contact with an NFL Club in a prior League Year) shall not be entitled to compensation 
for his participation in any minicamp, other than the reimbursements or payments per-
mitted under the Club’s Rookie Orientation Program. 
 
Section 5. Contact: There will be no contact work (e.g., “live” blocking, tackling, pass 
rushing, bump-and-run) or use of pads (helmets permitted) at minicamps. 
 
Section 6. Injuries: Any player injured in a Club’s minicamp shall be protected in the 
same manner as if injured during the Club’s preseason training camp. 
 
Section 7. Rookie Football Development Programs and Minicamps: Each Club 
may hold a Rookie football development program for a period of seven weeks, com-
mencing on or about May 16. During this period, no mandatory or voluntary activities 
can be held on weekends, with the exception of the Club’s one post-Draft Rookie Mini-
camp, which at the Club’s election may be conducted on either the first or second 
weekend following the College Draft. Players may only participate in Club activities for a 
maximum of ten hours per day. 
 
Section 8. Films: Clubs shall film all on-field activities from any minicamp, and shall 
maintain a copy of such films until thirty days after the start of the regular season. The 
NFLPA may view such films (after signing a confidentiality agreement satisfactory to the 
NFL at the start of each League Year) only upon the filing of a complaint alleging a 
violation of this Article. 
 
Section 9. Enforcement: Any alleged violation of Sections 1, 2, 3, 5 or 7 of this Article 
shall be governed by the same procedures, and shall be subject to the same fines and fine 
procedures, as set forth in Article 21, Section 8, except that the “Other Penalties” set 
forth in Article 21, Section 8(d)(ii) shall not apply to any violation of this Article. 
 
Section 10. Participation Agreement: The requirements of Article 22, Section 3 or 
Article 22, Section 9 (as applicable), apply to players participating in a Club’s minicamp. 
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ARTICLE 23  
PRESEASON TRAINING CAMPS 

 
Section 1. Definition: For purposes of this Article, a “first-year player” is defined as 
any player who has not completed one season in which a year of Credited Service under 
the Bert Bell/Pete Rozelle Plan has been earned, and a “veteran player” is defined as any 
player who has completed one or more seasons in which a year of Credited Service has 
been earned under such Plan(s). 
 
Section 2. Room and Board: All players will receive room and board during the pre-
season training camp, and housing between training camp and the Tuesday prior to their 
Club’s first regular season game for those players who have not as yet established resi-
dence in the Team city.  
 
Section 3. First-year Player Per Diem: A first-year player will receive “per diem” 
payments, commencing with the first day of Preseason Training Camp and ending one 
week prior to the Club’s first regular season game, at the following weekly rates for the 
respective League Years: $850 (2011–12 League Years), $925 (2013–14 League Years), 
$1,000 (2015–16 League Years), $1,075 (2017–18 League Years), $1,150 (2019–20 
League Years). 
 
Section 4. Veteran Per Diem: A veteran player will receive “per diem” payments, 
commencing with the first day of Preseason Training Camp and ending one week prior 
to the Club’s first regular season game, at the following weekly rates for the respective 
League Years: $1,600 (2011–12 League Years), $1,700 (2013–14 League Years), $1,800 
(2015–16 League Years), $1,900 (2017–18 League Years), $2,000 (2019–20 League 
Years). 
 
Section 5. Reporting: No veteran player other than quarterbacks and injured players, 
will be required to report to a Club’s official preseason training camp earlier than fifteen 
days (including one day for physical examinations, meetings, classroom instruction, 
running, and conditioning) prior to his Club’s first scheduled preseason game or July 15, 
whichever is later. The July 15 date shall not apply to Clubs participating in the Canton 
Hall of Fame Game or any American Bowl game scheduled around the Canton Hall of 
Fame Game date. For purposes of this Section, an “injured player” shall not include a 
player who fully participates in all Phase Three activities and the Mandatory Veteran 
Minicamp during the club’s offseason workout program during the League Year in ques-
tion. 
 
Section 6. Conduct of Practices:  
 (a) The first day of a Club’s preseason training camp shall be limited to 
physical examinations, meetings, and classroom instruction; no on-field activities shall be 
permitted other than running and conditioning. No contact shall be permitted and no 
pads shall be worn during the second and third days of Preseason Training Camp. The-
reafter, two-a-day practices shall be permitted, subject to the following rules: (i) players 
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may be on the field for a total of no more than four hours per day; (ii) players may par-
ticipate in no more than one padded practice per day, which shall be no longer than 
three hours of on-field activities; (iii) there must be at least a three hour break after the 
practice; and (iv) the second practice on the same day may only be for a maximum of the 
remaining available on-field time, and shall be limited to only “walk-through” instruction 
(i.e., no helmets, full-speed pre-snap, and walking pace after the snap). The three-hour 
limit on padded practices shall begin as soon as position coaches begin to coach players 
on the field. The definition of a “padded practice” under this Article shall be the same as 
the definition used for regular season practices in Article 24, Section 1(c) of this Agree-
ment. In the event that a Club begins a padded practice but such practice is cancelled 
within sixty minutes of its commencement due to inclement weather or for any other 
reason beyond the Club’s control, such practice shall not count as a padded practice 
under this Article or Article 24. 
 (b) Notwithstanding the foregoing, or anything in Article 24, it shall not be a 
violation of any provision of this Agreement pertaining to the prohibition or limitation 
on wearing of helmets or shoulder pads, nor shall it constitute a “padded practice,” if: (i) 
quarterbacks, kickers, punters, and/or long-snappers only wear helmets and/or shoulder 
pads during practice at the option of the player; (ii) a player who, because of a head 
injury, is directed by the Club physician to wear a helmet as a precautionary measure at 
all practices; or (iii)  the quarterback and/or the defensive player who receives signals 
from the coaching staff via helmet communication wear helmets during the team period 
in which helmets are used for such communication. 
 
Section 7. Number of Preseason Games: The NFL shall hold no more than four 
preseason games per Club per year during the term of this Agreement except that there 
may be a fifth preseason game for the two Clubs competing in the annual Hall of Fame 
Game or any American Bowl game scheduled around the Hall of Fame Game date.  
 
Section 8. Expenses: Clubs will reimburse all players under contract for reasonable 
traveling expenses incurred in reaching Preseason Training Camp from the players’ 
residences, upon submission of vouchers. There will be no deductions by the Clubs for 
these payments. Players who are released by a Club will be reimbursed for their return 
trips to their residences, upon submission of vouchers. 
 
Section 9. Definition of “Preseason Training Camp”: For purposes of this Article, 
the term “Preseason Training Camp” shall be deemed to include the entire period from 
the beginning of training camp for any player through the last weekend of preseason 
games played by clubs during the league year in question. 
 
Section 10. Films: Clubs shall film all on-field activities from preseason training camp, 
and shall maintain a copy of such films until thirty days after the start of the regular 
season. The NFLPA may view such films (after signing a confidentiality agreement satis-
factory to the NFL at the start of each League Year) only upon the filing of a complaint 
alleging a violation of this Article. 
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Section 11. Enforcement:  
 (a) Any alleged violation of Sections 5 or 6 of this Article shall be governed 
by the same procedures, and shall be subject to the same fines and fine procedures, as set 
forth in Article 21, Section 8, except that the “Other Penalties” set forth in Article 21, 
Section 8(d)(ii) shall not apply to any violation of this Article. 
 (b) In the event the NFLPA or any player files a complaint with the NFL 
alleging a Club’s violation of Subsection 6(ii) and/or 6(iii) of this Article, pertaining to 
“padded practices” or “walk-throughs,” (i) within forty-eight hours of the filing of the 
complaint, the NFLPA shall be provided with a copy of all film of any practice that is 
the subject of the complaint; (ii) within seventy-two hours, the Executive Director of the 
NFLPA and the NFL Executive Vice President Labor & League Counsel (or their desig-
nees) shall attempt to determine if a violation of such Subsection has occurred; (iii) if the 
parties are unable to agree, the matter will be immediately referred to the Impartial Arbi-
trator who will render a decision within twenty-four hours; (iv) if the parties agree, or if 
the Impartial Arbitrator determines, that a violation has occurred, the Club’s next sche-
duled preseason or regular season padded practice shall be cancelled, whether or not the 
Commissioner imposes a fine under Subsection 11(a) of this Article. 
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ARTICLE 24 
REGULAR SEASON AND POSTSEASON PRACTICES 

 
Section 1. Practice Rules: 
 (a) During the regular season, padded practices for all players shall be limited 
to a total of fourteen, eleven of which must be held during the first eleven weeks of the 
regular season, and three of which must be held during the remaining six weeks of the 
regular season. The Club may choose the days of the week on which such practices shall 
be held. Subject to the foregoing rules, each Club may hold two padded practices during 
the same week during one week of the regular season, provided that such week falls 
within the first eleven weeks of the regular season. 
 (b) Clubs participating in the postseason may hold one padded practice per 
week, on a day of the Club’s choosing, commencing with the week following the Club’s 
last regular season game. 
 (c) For purposes of this Article and Article 23, a “padded practice” shall be 
defined as a practice in which players are required to wear helmets and shoulder pads, in 
addition to any other equipment required by the Club, subject to the exceptions set forth 
in Article 23, Section 6(b). 
 (d) On days when padded practices are permitted under Subsection (a) 
above, on-field Team activity for all players shall be limited to a maximum of three hours 
per day, including “first period” (i.e., stretching and calisthenics), provided that (i) players 
may participate in on-field activities with their position coaches for a period not to ex-
ceed thirty minutes, prior to the three-hour maximum on-field period; and (ii) any walk-
through of reasonable and customary duration (for purposes of this Subsection, such 
walk-through to be no helmets and walking pace) that is conducted prior to or after the 
three-hour maximum on-field period shall not count against that limit. The three-hour 
time limit described above shall begin as soon as position coaches begin to coach players 
on the field, subject to provisos (i)–(ii) in this Subsection. 

 
Section 2. Bye Weeks: During any regular season bye week period occurring during the 
term of this Agreement, players will be given a minimum of four consecutive days off. 
Such four-day period must include a Saturday and a Sunday unless the Club is scheduled 
to play a game on the Thursday following the bye week, in which case players may be 
required to report to the Club on the Sunday preceding the Thursday game. In such an 
event, the four-day period shall be Wednesday through Saturday. Any injured player may 
be required to undergo medical or rehabilitation treatment during such four-day period 
provided that such treatment is deemed reasonably necessary by the Club’s medical staff. 
 
Section 3. Enforcement: Any violation of Section 1 of this Article shall be governed by 
the same procedures, and shall be subject to the same fines and fine procedures, as set 
forth in Article 21, Section 8, except that the “Other Penalties” set forth in Article 21, 
Section 8(d)(ii) shall not apply to any violation of this Article. 
 
Section 4. Films: Clubs shall film all regular and postseason practices shall maintain a 
copy of such films until thirty days after the end of their season. The NFLPA may view 
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such films (after signing a confidentiality agreement satisfactory to the NFL at the start 
of each League Year) only upon the filing of a complaint alleging a violation of this 
Article. 
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ARTICLE 25 
SQUAD SIZE 

 
Section 1. Active List: Beginning with the 2011 regular season, the Active List limit 
shall be increased from forty-five players per club to forty-six players per Club. This limit 
may not be reduced by the Clubs for the duration of this Agreement; provided however, 
that individual Clubs may carry less than forty-six players on their Active List during the 
regular season, but no less than forty-three players. 
 
Section 2. Pre-Season: The pre-season cutdown dates and active player limits on such 
dates will be as determined by the Clubs.  
  
Section 3. Inactive List: Inactive List players will receive the same benefits and protec-
tions as Active List players. 
  
Section 4. Active and Inactive List Limit: In any League Year, a Club’s Active and 
Inactive Lists shall not exceed 53 players. 
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ARTICLE 26 
SALARIES 

 
Section 1. Minimum Salaries: 
 (a) Beginning in the 2011 League Year, the Paragraph 5 Salary of any player 
on a Club’s Active/Inactive List at any time during the regular season will be not less 
than the following: 
 
#CS 2011 2012 2013 2014 2015 2016 2017 2018 2019 
0 $375 $390 $405 $420 $435 $450 $465 $480 $495 $510 

2020 

1 $450 $465 $480 $495 $510 $525 $540 $555 $570 $585 
2 $525 $540 $555 $570 $585 $600 $615 $630 $645 $660 
3 $600 $615 $630 $645 $660 $675 $690 $705 $720 $735 
4–6 $685 $700 $715 $730 $745 $760 $775 $790 $805 $820 
7–9 $810 $825 $840 $855 $870 $885 $900 $915 $930 $945 
10+ $910 $925 $940 $955 $970 $985 $1000 $1015 $1030 $1045 
(all amounts in thousands of dollars) 
(CS = Credited Seasons) 
 
 (b) Beginning in the 2011 League Year, the Minimum Salary of any player 
not on a Club’s Active/Inactive List (excluding Practice Squad) shall be as follows: 
 
# CS 2011 2012 2013 2014 2015 2016 2017 2018 2019 
0 $258 $273 $288 $303 $318 $333 $348 $363 $378 $393 

2020 

1 $273 $288 $303 $318 $333 $348 $363 $378 $393 $408 
2 $288 $303 $318 $333 $348 $363 $378 $393 $408 $423 
3 $328 $343 $358 $373 $388 $403 $418 $433 $448 $463 
4–6 $353 $368 $383 $398 $413 $428 $443 $458 $473 $488 
7–9 $378 $393 $408 $423 $438 $453 $468 $483 $498 $513 
10+ $403 $418 $433 $448 $463 $478 $493 $508 $523 $538 
(all amounts in thousands of dollars) 
(CS = Credited Seasons) 
 
Section 2. Credited Season: For purposes of calculating Credited Seasons under this 
Article only, a player shall earn one Credited Season for each season during which he was 
on, or should have been on, full pay status for a total of three or more regular season 
games, but which, irrespective of the player’s pay status, shall not include games for 
which this player was on: (i) the Exempt Commissioner Permission List; (ii) the Reserve 
PUP List as a result of a nonfootball injury; (iii) a Club’s Practice or Developmental 
Squad; or (iv) a Club’s Injured Reserve List. 
 
Section 3. Other Compensation: A player will be entitled to receive a signing or re-
porting bonus, additional Salary payments, incentives, bonuses and such other provisions 
as may be negotiated between his Club (with the assistance of the Management Council) 
and the player or his agent in accordance with the terms of his Player Contract. The Club 
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and the player or his agent will negotiate in good faith over such other compensation; 
provided, however, that a Club will not be required to deal with the player or his agent 
on a collective or tandem basis for two or more players on that Club. Nothing in this 
Section will be affected by Article 2, Section 4. 
 
Section 4. Arbitration: The question of whether or not the Club, the Management 
Council, the player or his agent has engaged in good faith negotiations over such other 
compensation may be the subject of a proceeding before a Non-Injury Grievance Arbi-
trator. If the Arbitrator finds that any party did not engage in good faith negotiations, he 
may enter a cease and desist order; provided, however, that the arbitrator may not com-
pel any party to agree to anything or require the making of a concession by any party in 
negotiations. 
 
Section 5. Payment: Unless agreed upon otherwise between the Club and the player, 
each player will be paid at the rate of 100% of his salary in equal weekly or bi-weekly 
installments over the course of the regular season commencing with the first regular 
season game. Nothing in this Article invalidates or otherwise affects any deferred com-
pensation arrangement or any other method of payment which may have been entered 
into between a Club and a player or which after the execution of this Agreement may be 
negotiated between a Club and the player or his agent. 
 
Section 6. Deferred Paragraph 5: A Player Contract may provide for deferral of no 
more than 50% of the player’s Salary up to and including a total of the first $2 million, 
and may provide for deferral of no more than 75% of the player’s Salary in excess of $2 
million. 
 
Section 7. Copies of Contracts: It is agreed and understood that: (a) copies of all con-
tracts signed by Rookie and Veteran players after the date of execution of this 
Agreement will be provided to the NFLPA within two (2) days of their receipt by the 
Management Council; and (b) all information in such contracts will be made available to 
all Clubs by the Management Council. Any dispute regarding compliance of (a) above 
shall be resolved by the Impartial Arbitrator. The determination of the Impartial Arbitra-
tor shall be made within ten (10) days of the application, and shall consider all 
information relating to such dispute submitted by such date. The determination of the 
Impartial Arbitrator shall be final and Clubs are prohibited from negotiating for or insist-
ing upon any confidentiality clauses in Player Contracts. 
 
Section 8. Split Contracts: After the point in the regular season at which a player with 
four or more Accrued Seasons who signed his Player Contract when he was a Restricted 
Free Agent has been placed on the Active List of his Club, he must for the balance of 
that regular season be paid his Active List salary if he is thereafter placed on the Inactive 
List, whether or not his Player Contract calls for a lower salary if he is placed on the 
Inactive List. 
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Section 9. Funding of Deferred and Guaranteed Contracts: The NFL may require 
that by a prescribed date certain, each Club must deposit into a segregated account the 
present value, calculated using the Discount Rate, less $2,000,000, of deferred and guar-
anteed compensation owed by that Club with respect to Club funding of Player 
Contracts involving deferred or guaranteed compensation; provided, however, that with 
respect to guaranteed contracts, the amount of unpaid compensation for past or future 
services to be included in the funding calculation shall not exceed seventy-five (75%) 
percent of the total amount of the contract compensation. The present value of any 
future years’ salary payable to a player pursuant to an injury guarantee provision in his 
NFL Player Contract(s), shall not be considered owed by a Club under this Section until 
after the Club has acknowledged that the player’s injury qualifies him to receive the 
future payments.  
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ARTICLE 27 
MINIMUM SALARY BENEFIT 

 
Section 1. Qualifying Players: For purposes of this Article, a “Qualifying Player” shall 
be defined as a player with four or more Credited Seasons, whose contract has expired 
or been terminated, who signs a Qualifying Contract. 
 
Section 2. Qualifying Contracts:  
 (a) For purposes of this section, a “Qualifying Contract” shall be defined as 
a Player Contract signed by a Qualifying Player that (i) covers only a single League Year 
and (ii) contains no terms that affect compensation in any way other than (1) the appli-
cable minimum Paragraph 5 Salary, (2) up to $50,000 in “Additional Compensation” 
(e.g., signing bonus allocation, roster bonus, reporting bonus, or any incentive (“likely to 
be earned” or not)), and/or (3) a guarantee for Salary and/or Salary advance of up to the 
Minimum Salary for a player with two Credited Seasons. A Qualifying Contract may not 
be extended or renegotiated in any manner. Split contracts, if they otherwise qualify, may 
be Qualifying Contracts. Thus, for example, a contract that includes an option year is not 
a Qualifying Contract. 
 (b) The maximum amount of Additional Compensation in (2) above shall be 
increased to $65,000 for the 2012–14 League Years, to $80,000 for the 2015–17 League 
Years, and $90,000 for the 2018–20 League Years. 
 (c) If the player’s prior contract was terminated, he is eligible to sign a Quali-
fying Contract if he does not earn more than maximum amount of Additional 
Compensation less the amount of any Additional Compensation and/or guaranteed 
Salary earned during that League Year under the terminated years of his prior contract(s), 
but his combined compensation from the terminated contract(s) earned for that League 
Year and the Qualifying Contract cannot exceed the applicable minimum for that League 
Year plus the maximum amount of Additional Compensation.  
 
Section 3. Additional Compensation Rules:  
 (a) Per-day offseason workout payments shall not be considered in deter-
mining “additional compensation” under Section 2 above, if such payments do not 
exceed the minimum level prescribed by Article 21.  
 (b) If, however, the Player Contract provides for offseason workout pay-
ments above the minimum level, then the total of those payments shall be included in 
determining Additional Compensation. 
 (c) If the Player Contract provides for offseason workout bonus payments 
on a basis other than a per-day payment, such amounts shall count as Additional Com-
pensation but will not affect the treatment of any offseason workout payments that do 
not exceed the minimum prescribed level. For example, without limitation on any other 
example, a player with a 2011 Player Contract that provides for a $10,000 bonus payable 
to the player for offseason workouts, in addition to the per-day minimum of $145 (for a 
total of $1,450) and no other Additional Compensation, has Additional Compensation of 
$10,000. 
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 (d) If a player receives from a single Club, under a series of contracts, offsea-
son workout payments specified on a per-day basis that average more than the minimum 
level prescribed by Article 21, then all of the offseason workout payments paid on a per-
day basis shall count as Additional Compensation. 
 (e) If a player is eligible to sign a Qualifying Contract with a New Club in 
accordance with Section 9 below, the full amount of any signing bonus payable to the 
player under any Player Contract that was executed in the same League Year as the pro-
posed Qualifying Contract shall count against the Additional Compensation that can be 
earned by such player in accordance with Section 2 above. No other signing bonus 
amounts from contracts other than the Qualifying Contract shall count as Additional 
Compensation for such player.  
 (f) If a player is eligible to sign a Qualifying Contract with his Old Club in 
accordance with Section 10 below, the circumstances in which signing bonus from a 
contract other than the Qualifying Contract may count against the Additional Compen-
sation that can be earned by the player in accordance with Section 2 above, shall be 
determined exclusively under Section 10 below, the terms of which are not affected by 
Subsection 3(e) above. 
 
Section 4. Payments: Players with Qualifying Contracts shall be paid the specified 
minimum salary on a pro rata basis over the number of weeks of the regular season. 
 
Section 5. Reduced Salary Cap Count: Notwithstanding any other provision of this 
Agreement, the Salary Cap count for a Qualifying Contract shall be the same as the 
minimum salary for a player with two Credited Seasons. For split “Qualifying Con-
tracts,” the Salary Cap count will equal either the difference between the player’s 
minimum salary and the full minimum salary for players with two Credited Seasons (if 
the player is on an Active/Inactive List) or the difference between the player’s split min-
imum salary and the split minimum for players with two Credited Seasons (if the player 
is not on an Active/Inactive List).  
 
Section 6. Minimum Salary Benefit Calculation: The difference between the Salary 
Cap count for a Qualifying Contract and the stated minimum for the Qualifying Player’s 
years of service shall be counted as a Player Benefit (“the Minimum Salary Benefit”). For 
example, in the 2012 League Year, a Qualifying Player with five Credited Seasons shall 
receive a Minimum Salary of $700,000; however, only $540,000 shall count against his 
Club’s Team Salary. The difference of $160,000 shall be counted as a Player Benefit.  
 
Section 7. Extensions of Qualified Contracts: After the Club’s last game of a season 
and prior to the expiration of the Qualifying Contract, the current Club and Player may 
agree to extend for one year a Qualifying Contract, provided that the terms of the exten-
sion comply with Section 2 above.  
 
Section 8. Terminated Qualifying Players: If his contract is terminated, a Qualifying 
Player may sign a Qualifying Contract with any “New Club” (defined as any Club that 
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did not hold contractual rights to the player’s services on the final day of the prior regu-
lar season or last postseason game).  
 
Section 9. Players Moving to New Club: In the event that a player signs a Qualifying 
Contract with a “New Club,” the player cannot be traded back to the “Old Club” during 
that League Year unless the player’s prior contract(s) with the Old Club meets the re-
quirements of Section 10 below. In the event that the player signs a Qualifying Contract 
with a New Club and the Qualifying Contract is terminated by the New Club, the player 
may sign a Qualifying Contract with his Old Club. Nothing in the foregoing shall pre-
vent a player from signing a contract with his Old Club if the Old Club does not seek to 
have the contract treated as a Qualifying Contract. 
 
Section 10. Player Returning to Old Club: A player whose prior contract was termi-
nated may sign a Qualifying Contract with his “Old Club”(defined as the Club that held 
contractual rights to the player’s services on the final day of the prior regular season or 
last postseason game), provided that the Old Club did not, on or after January 1 in the 
calendar year that preceded the calendar year in which his contract was terminated, (a) 
renegotiate and/or extend his prior contract to increase or guarantee compensation or to 
convert non-guaranteed compensation to a signing bonus allocation, for more than the 
maximum Additional Compensation amount in any League Year of the contract for 
which the player has received or will receive compensation, or (b) sign the player to a 
new multiyear contract for more than the applicable Minimum Salary in any League Year 
of the contract plus additional Salary above the maximum Additional Compensation 
amount in any League Year of the contract for which the player has received or will 
receive compensation, and further provided that (c) the sum of any acceleration from 
Signing Bonus that was agreed to in a contract executed on or after January 1 in the 
calendar year in which the contract was terminated and any other Additional Compensa-
tion that the player has received or will receive from that terminated contract does not 
exceed the maximum Additional Compensation amount. For purposes of the immediate-
ly preceding clause (c) only, any acceleration of signing bonus will be counted in the 
League Year of the contract’s termination regardless of whether the contract was termi-
nated before or after June 1, and signing bonus proration for the final League Year of a 
contract terminated after June 1 in the contract’s next to last League Year will be consi-
dered to be accelerated. For example, if on January 1, 2012 a player signs a two-year 
contract for the minimum Paragraph 5 Salary in both years and a $100,000 signing bo-
nus, and his contract is terminated on June 2, 2012, the player is not eligible to sign a 
2012 Qualifying Contract with his Old Club because the sum of the acceleration of the 
2012 prorated portion of the signing bonus ($50,000) that was agreed to in the year of 
his contract termination and the 2012 prorated portion of signing bonus from that ter-
minated contract ($50,000) resulted in “additional compensation” of more than $65,000 
in 2012. However, if the contract was signed on December 1, 2011, and the contract is 
terminated on June 2, 2012, the player is eligible to sign a Qualifying Contract with his 
Old Club if that contract includes no other Additional Compensation. 
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Section 11. Players with Expired Contract: Upon the expiration of a Player Contract, 
the player may sign a Qualifying Contract with any Club. 
 
Section 12. Guarantees: If a Qualifying Contract with guarantees is terminated, the 
player shall continue to receive the guaranteed portion of the contract and that money 
shall continue to count against the Salary Cap, but the benefit portion of the player’s 
compensation (including the subsidy) shall cease. For example, if a player with a 
$825,000 Qualifying Contract, which includes a $525,000 Paragraph 5 guarantee, is ter-
minated after the eighth week of the regular season, he receives $525,000 of the $825,000 
Minimum Salary. If the player signs multiple guaranteed Qualifying Contracts covering 
the same League Year at the applicable Minimum Salary, the maximum guaranteed salary 
he can earn under all such Qualifying Contracts is $525,000. 
 
Section 13. Termination Pay: If a Qualifying Player is eligible for Termination Pay 
when he is released and subsequently files a claim, he shall receive the charged amount 
plus the full benefit amount. The player does not receive the benefit amount twice. 
 
Section 14. No Benefit for Non-Qualifying Contracts: Contracts for players with 
four or more Credited Seasons who sign at the applicable minimum for that year plus 
more than the maximum amount of Additional Compensation (e.g., prorated signing 
bonus, etc.) or who otherwise do not qualify for the benefit, are not Qualifying Con-
tracts. The Salary Cap count for such contracts will be in accordance with existing Salary 
Cap rules. There will be no Minimum Salary Benefit or reduced Salary Cap count for 
such contracts. 
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ARTICLE 28 
PERFORMANCE-BASED POOL 

 
Section 1. Creation Of Fund: In each League Year after the 2011 League Year, the 
NFL shall create a fund known as the Performance Based Pool that will be deducted 
from the calculation of the Salary Cap in the same manner as any other Player Benefit. 
 
Section 2. Amount of Fund: For the 2012 League Year, the fund shall be $3.46 million 
per Club. For each League Year after the 2012 League Year, the fund will be adjusted by 
the percentage change in Projected AR, with a maximum change of 5%, unless otherwise 
agreed by the parties; provided, however, that the NFLPA has the unilateral right to 
reduce or freeze the amount of the Performance Based Pool. 
 
Section 3. Mandatory Distribution Each Year: There shall be mandatory distribution 
to players of the entire fund each League Year. 
 
Section 4. Qualifying Players: A player shall be eligible for participation in the Per-
formance Based Pool for a League Year if he plays for at least one down in any regular 
season game. A player may receive multiple distributions if he qualifies for more than 
one Club in a single League Year. 
 
Section 5. Methodology: 
 (a) Each player’s “Playtime Percentage” shall be calculated by (i) adding the 
player’s total plays on offense or defense, as appropriate, plus special teams and (ii) di-
viding that number by the team’s total plays on offense or defense, as appropriate, plus 
special teams; 
 (b) Each player’s “PBP Compensation” shall be calculated by adding his full 
regular season Paragraph 5 Salary, prorated signing bonus for the current League Year 
(plus any signing bonus acceleration (without regard to the June 1 rule) due to his having 
been released during the applicable League Year, unless the player is re-signed by his old 
Club without having missed a week of the regular season), earned incentives, and other 
compensation for the current League Year, subject to the following provisions: 
 (i) For all players other than those who receive the Minimum Salary Benefit, 
the full regular season Paragraph 5 Salary shall be used; 
 (ii)  For players who were released and later resigned by the same Club during 
the regular season, the Paragraph 5 Salary from the player’s initial contract shall be used 
for the period ending with the player’s release, and the Paragraph 5 Salary from the play-
er’s subsequent contract shall be used for the period from release through the term of 
the subsequent contract;  
 (iii) For players who receive the Minimum Salary Benefit, the Paragraph 5 
Minimum Salary amount for a player with two Credited Seasons, rather than the stated 
Paragraph 5 Salary, shall be used to calculate the player’s PBP Compensation; 
 (iv) If a Player Contract is renegotiated after the Monday of the tenth week of 
the regular season to include an unearned incentive for the current League Year that is 
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treated as signing bonus, such incentive shall not be counted in the calculation of the 
PBP Compensation; and 
 (v) If a portion of the player’s Paragraph 5 Salary is treated as signing bonus, 
the full Paragraph 5 Salary (rather than the current year’s proration) will be counted; all 
other amounts treated as signing bonus will be included on a prorated basis except for 
unearned incentives, as described in Subsection (iv) above.  
 (c) Each player’s “PBP Index” shall be calculated by dividing the player’s 
Playtime Percentage by his PBP Compensation; 
 (d) Each player shall receive an allocation from the fund determined by 
(i) dividing his PBP Index by the sum of the PBP Indices for each player on the Club 
and then (ii) multiplying that percentage by the Club’s total PBP allocation. 
 (e) For PBP purposes, a play is counted towards playtime percentage if the 
play runs to completion, regardless if the play was nullified by a penalty (e.g., a play that 
is blown dead by a penalty, due to a false start or encroachment penalties, etc. do not 
count in this calculation). A play is defined by the personnel on the field. A fake punt or 
field goal is considered a Special Teams play, and a 2-point conversion attempt is consi-
dered an offensive/defensive play. 
 
Section 6. Corrections: If, after the fund has been distributed to players for any given 
League Year, a player demonstrates that his payment was miscalculated and should have 
been greater, he shall promptly be paid the additional Performance-Based Pay to which 
he is entitled, and said amount shall be deducted from the Club’s actual PBP allocation 
for the following League Year. In the Final League Year, any such amount shall be taken 
from any unused Benefit money or credited toward future Performance-Based Pay. 



 

155 

ARTICLE 29 
WAIVERS 

 
Section 1. Release: 
 (a) Whenever a player who has finished the season in which his fourth year of 
credited service has been earned under the Bert Bell/Pete Rozelle Plan is placed on 
waivers between February 1 and the trading deadline, his contract will be considered 
terminated and the player will be completely free at any time thereafter to negotiate and 
sign a Player Contract with any Club, and any Club shall be completely free to negotiate 
and sign a Player Contract with such player, without penalty or restriction, including, but 
not limited to, Draft Choice Compensation between Clubs or First Refusal Rights of any 
kind, or any signing period. If the waivers occur after that time, the player’s Player Con-
tract will be subject to the waiver system and may be awarded to a claiming Club. 
However, if such player is claimed and awarded, he shall have the option to declare 
himself an Unrestricted Free Agent at the end of the League Year in question if he has a 
no-trade clause in his Player Contract. If such player does not have a no-trade clause and 
the Player Contract being awarded through waivers covers more than one additional 
season, the player shall have the right to declare himself an Unrestricted Free Agent as 
set forth above at the end of the League Year following the League Year in which he is 
waived and awarded. 
 (b) Whenever a player who has finished less than the season in which his fourth 
year of credited service has been earned under the Bert Bell/Pete Rozelle Plan is placed 
on waivers, the player’s Player Contract will be subject to the waiver system and may be 
awarded to a claiming Club. 
  
Section 2. Contact: Coaches or any other persons connected with another NFL Club 
are prohibited from contacting any player placed on waivers until such time as the player 
is released by the waiving Club. 
  
Section 3. Ineligibility: Any NFL player who is declared ineligible to compete in a 
preseason, regular season or postseason game because of a breach by any NFL Club by 
whom he is employed of waiver procedures and regulations, or any other provision of 
the NFL Constitution and Bylaws, will be paid the salary or other compensation which 
he would have received if he had not been declared ineligible, which, in any event, will be 
a minimum of one week’s salary and, when applicable, expense payments. 
  
Section 4. Notice of Termination: The Notice of Termination form attached hereto as 
Appendix H will be used by all Clubs. If possible, the Notice of Termination will be 
personally delivered to the player prior to his departure from the team. If the Notice of 
Termination has not been personally delivered to the player prior to his departure from 
the team, the Notice of Termination will be sent to him by certified mail at his last ad-
dress on file with the Club. 
  
Section 5. NFLPA’s Right to Personnel Information: The NFL shall inform the 
NFLPA of player personnel transactions communicated in the Personnel Notice be-



 

156 

tween the NFL and its member Clubs concerning the termination or trading of players 
including awards on waivers, termination through waivers, confirmation of trades or any 
change in the status of players (e.g., placed on Reserve Injured, etc.). The NFL will make 
best efforts to communicate the information referred to in this Article to the NFLPA on 
the same day, but in no event later than noon on the next day. A player who is termi-
nated shall, upon request at or around the time of termination, be informed by the 
terminating Club of any claims made upon him by NFL Clubs during that League Year. 
The same information will be provided to the NFLPA if requested. 
  
Section 6. Rosters: The NFL shall supply the NFLPA with an opening day and final 
roster for each Club. Rosters shall consist of the following categories of players: Active; 
Inactive; Reserve Injured; Reserve Physically Unable to Perform; Exempt Commissioner 
Permission; Non Football Illness/Injury; Practice Squad. 
 
Section 7. Procedural Recall Waivers: A player with four or more Credited Seasons 
who is subject to procedural recall waivers from the Reserved/Retired or Re-
serve/Military status, and who opts for Free Agency in lieu of assignment, cannot, 
during the same season, re-sign or return to the Club that originally requested such waiv-
ers. 
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ARTICLE 30 
TERMINATION PAY 

 
Section 1. Eligibility:  
 (a) Any player who has completed the season in which his fourth year or 
more of credited service under the Bert Bell/Pete Rozelle Retirement Plan has been 
earned shall be eligible for Termination Pay under this Article if: 
 (1) He is released after his Club’s first regular season game; and  
 (2) He has made the Active/Inactive List of his Club on or after the date of 
his Club’s first regular season game.  
 (b) Subject to Section 3 below, the amount of Termination Pay payable to 
such player shall be the unpaid balance of his Paragraph 5 Salary for that League Year. 
Termination Pay under this Article shall be claimed and payable no sooner than one day 
after the end of the regular season schedule, and no later than February 1. A player will 
not be entitled to Termination Pay more than once during his playing career in the NFL. 
  
Section 2. Regular Season Signings: The Termination Pay under this Article of any 
player who is terminated from a contract which was signed after the beginning of the 
regular season in which he is terminated shall be limited to an amount equal to the great-
er of: (i) the unpaid balance of the initial 25% of such player’s Paragraph 5 Salary, or (ii) 
one week’s salary up to a maximum of the Active/Inactive List Paragraph 5 Salary of a 
player with ten or more Credited Seasons as specified in Article 26, Section 1, notwith-
standing the actual number of Credited Seasons the player has earned. For purposes of 
this 25% calculation only, the term “Paragraph 5 Salary” shall be defined as the propor-
tionate remaining balance to be paid at the time such player is signed by the Club. (For 
example and without limitation, if a player is signed after the second week of the 2011 
regular season to a Contract with a Paragraph 5 Salary of $850,000, his Paragraph 5 
Salary for purposes of the 25% calculation shall be $750,000 or 15/17ths of $850,000.) 
  
Section 3. Ineligibility For Termination Pay:  
 (a) An otherwise qualified player will not be entitled to Termination Pay 
under this Article if the Club can demonstrate that, after receipt of a written warning 
from his Club in the form attached hereto as Appendix I, the player failed to exhibit the 
level of good faith effort which can be reasonably expected from NFL players on that 
Club. 
 (b) A player shall not be eligible for Termination Pay if, without missing a 
game check at the Paragraph 5 rate stated in his terminated contract, he signs a Player 
Contract with the same Club that terminated his contract, which new contract provides 
for Paragraph 5 Salary at a rate equal to or greater than that of his terminated contract. If 
the player’s new contract is subsequently terminated, however, he shall be eligible for 
Termination Pay for such subsequent termination, but the amount of Termination Pay 
for such player shall be the amount he would have received if his previous contract had 
not been terminated until such subsequent termination. 
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ARTICLE 31 
ADDITIONAL REGULAR SEASON GAMES 

 
The League and/or Clubs may increase the number of regular season games per Team 
above the standard of sixteen (16) only with NFLPA approval, which may be withheld at 
the NFLPA’s sole discretion. 
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ARTICLE 32 
EXPANSION 

 
Section 1. Veteran Allocation: The Clubs may determine during the term of this 
Agreement to expand the number of Clubs and to have existing Clubs make available for 
assignment to the expansion Clubs the contracts of a certain number of Veteran players, 
up to an average of three per Club, excluding any player who has a no trade clause in his 
Player Contract. The methodology employed pursuant to the letter dated December 18, 
2001, regarding the Houston Texans Veteran Player Allocation Draft shall apply unless 
the parties agree otherwise. 
  
Section 2. Additional Compensatory Picks: The Clubs may decide the selection posi-
tion for expansion teams in the Draft, and may allocate to each expansion Club 
additional special Draft selections in the Drafts held prior to each of the first three sea-
sons in which the expansion Clubs will participate in regular League play, up to a 
maximum of one additional such special Draft selection for each expansion Club in each 
round of the Draft in each such year. 
 
Section 3. Rookie Compensation Pool Adjustment: The provisions of Article 7, 
Section 5(c) shall apply to adjust the Rookie Compensation Pool in the event of expan-
sion. 
 
Section 4. Relocation Bonus: Any Veteran player selected in any expansion allocation 
during the 2011–13 League Years will receive a bonus of $50,000 upon reporting to the 
expansion Club for preseason training camp, and an additional bonus of $75,000 upon 
being placed on the Active or Inactive List, or remaining on the Injured Reserved List, 
after the beginning of the first regular season game played by the expansion Club. The 
total amounts paid to players pursuant to this Section shall not be included as Player 
Costs, Benefits, or Salary under Article 12 or 13. The bonus amount described in this 
Section shall increase to $60,000 and $85,000, respectively, for any expansion allocation 
in the 2014–17 League Years, and to $75,000 and $100,000, respectively, for any expan-
sion allocation in the 2018–20 League Years. 
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ARTICLE 33 
PRACTICE SQUADS 

 
Section 1. Practice Squads:  
 (a) The League may elect in any League Year in accordance with this Article 
to establish Practice Squads not to exceed eight (8) players per Club. The League’s elec-
tion in any one season shall not determine or affect its election in any subsequent season. 
 (b) The League may elect to allow some or all Clubs to add to their Practice 
Squads one additional player, who shall not count against the limit above, whose citizen-
ship and principal place of residence are outside the United States and its Territories 
(“International Player”). The League’s election in any one season shall not determine or 
affect its election in any subsequent season. Such International Players shall be subject to 
the same terms and conditions of employment that apply to other Practice Squad players 
except that they (1) may not, during the term of their Practice Squad Contract, negotiate 
or sign an NFL Player Contract with any Club; and (2) may not practice with any Club 
following the last Conference Championship Game unless both Conference Champion-
ship teams have such a player. In addition, notwithstanding the provisions of Section 4 
below, such International Player shall be eligible to serve on a Practice Squad for three 
additional seasons after the completion of the player’s year(s) as an International Player. 
As set forth in Section 3 below, the weekly salary for such International Players shall not 
be included in the employing Club’s Team Salary and shall instead be deducted from the 
calculation of the Salary Cap in the same manner as any Player Benefit Cost. 
 (c) The Practice Squad Player Contract form attached hereto as Appendix J 
will be used for all Practice Squad player signings. This form cannot be amended without 
the approval of the Management Council and the NFLPA. Notwithstanding the fore-
going, changes may be agreed to between a Club and a Practice Squad player consistent 
with the provisions of this Agreement. 
 
Section 2. Signing With Other Clubs:  
 (a) Any player under contract to a Club as a Practice Squad player shall be 
completely free to negotiate and sign a Player Contract with any Club at any time during 
the League Year, to serve as a player on any Club’s Active or Inactive List, and any Club 
is completely free to negotiate and sign such a Player Contract with such player, without 
penalty or restriction, including, but not limited to, Draft Choice Compensation between 
Clubs or First Refusal Rights of any kind, or any signing period, except that such player 
shall not be permitted to sign a Player Contract with another Club to serve as a Practice 
Squad player while under contract as a Practice Squad player. 
 (b) Notwithstanding Subsection (a) above, a Practice Squad player may not 
sign an NFL Player Contract with his Club’s next opponent later than 4:00pm, New 
York time, on the sixth day preceding the game (except in bye weeks, when the prohibi-
tion commences on the tenth day preceding the game). When the current employer club 
has a bye the weekend before the game against the Club signing the Practice Squad play-
er to an NFL Player Contract, such contract must be executed prior to 4:00pm, New 
York time, on the 10th day preceding the game. 
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Section 3. Salary: Minimum salary for a Practice Squad player shall be the following per 
week, including postseason weeks in which his Club is in the playoffs: 
 

2011 2012 2013 2014 2015 2016 2017 2018 2019 
$5700 $5700 $6000 $6300 $6600 $6900 $7200 $7600 $8000 $8400 

2020 

 
Section 4. Eligibility: 
 (a) The Practice Squad shall consist of the following players, provided that 
they have not served more than two previous seasons on a Practice Squad: (i) players 
who do not have an Accrued Season of NFL experience; and (ii) free agent players who 
were on the Active List for fewer than nine regular season games during their only Ac-
crued Season(s). An otherwise eligible player may be a Practice Squad player for a third 
season only if the Club by which he is employed that season has at least 53 players on its 
Active/Inactive List during the entire period of his employment.  
 (b) A player shall be deemed to have served on a Practice Squad in a season 
if he has passed the club’s physical and been a member of the club’s Practice Squad for 
at least three regular season or postseason games during his first two Practice Squad 
seasons, and for at least one regular season or postseason game during his third Practice 
Squad season. (For purposes of this Section, a bye week counts as a game provided that 
the player is not terminated until after the regular season or postseason weekend in ques-
tion.)  
 
Section 5. Active List: If a player on the Practice Squad of one club (Club A) signs an 
NFL Player Contract with another club (Club B), (1) the player shall receive three weeks 
salary of his NFL Player Contract at the 53-player Active/Inactive List minimum even if 
he is terminated by Club B prior to earning that amount, and (2) Club B is required to 
count the player on its 53-player Active/Inactive List for three games (a bye week counts 
as a game) even if he is terminated, traded, or assigned via waivers to another club or is 
signed as a free agent to another club’s 53-player roster or another club’s Practice Squad 
prior to that time. If the player is terminated from Club B’s 53-player roster and signed 
to Club B’s Practice Squad, he shall continue to count on the club’s 53-player Ac-
tive/Inactive List but shall not count against the eight-player Practice Squad limit until 
the three-game requirement has been fulfilled. If a player is terminated prior to the com-
pletion of the three-game period and is signed to Club B’s Practice Squad or is signed or 
assigned to another Club’s 53-player roster or Practice Squad, any Salary (as that term is 
defined in Article 13, Section 4 that he receives from any NFL club applicable to the 
three-game period shall be an offset against the three weeks’ Salary that he is entitled to 
receive from Club B. If the promotion occurs with fewer than three games remaining in 
the Club’s regular season, the three game requirement for roster count shall not carry 
over into the next season. 
 
Section 6. Contagious Disease Addendum:  
 (a) All Practice Squad players will execute an addendum to the Practice 
Player Contract relating to the Contagious Disease Policy (as set forth in Appendix J). 
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 (b) If a player is elevated from Practice Squad to the 53-player Ac-
tive/Inactive List for a game because a club was given roster exemptions due to 
confirmed or suspected cases of a contagious disease among its players, then the terms 
of the addendum in that Player’s Practice Player Contract will be in effect. A Practice 
Squad player who is elevated to the 53-player Active/Inactive List under these circums-
tances will not be required to sign an NFL Player Contract for that game. 
 (c) Any player who is elevated from the Practice Squad to the affected club’s 
53-player Active/Inactive List for the game will be paid 1/17th of the Paragraph 5 min-
imum salary for Active/Inactive List players with the same number of credited seasons. 
Any games for which a player is elevated in this manner to the 53-player Active/Inactive 
List would count for purposes of earning a Credited Season for both minimum salary 
and pension credit and an Accrued Season for purposes of free agency, even though 
player is playing under the aforementioned addendum to his Practice Player Contract. 
 (d) At the conclusion of the club’s game, any player who was elevated from 
the Practice Squad to the affected club’s 53-player Active/Inactive List for the game will 
automatically revert to the club’s Practice Squad roster without going through waivers. 
 (e) In the event a Practice Squad player: (1) sustains a football-related injury 
(either in a practice prior to the game or in the game itself) after being elevated to the 53-
player Active/Inactive List under the circumstances described in Subsection (b) above, 
and (2) is physically unable to practice or play for the Club due to the injury, then the 
player’s weekly compensation specified in Paragraph 4 of the Practice Squad Player Con-
tract will be adjusted to 1/17th of the Paragraph 5 minimum salary for players not on a 
Club’s Active/Inactive List (i.e., the “down” amount) with the same number of Credited 
Seasons. Such a player shall receive this weekly “salary continuation” for so long as he 
remains physically unable to perform the services required of him because of such injury. 
Once the Practice Squad player is physically able to perform the services required of him 
by his Practice Squad Player Contract, then his salary will be adjusted to the amount set 
forth in Paragraph 4 (“Compensation”) of that contract for the period of time he re-
mains on the club’s Practice Squad. 
 (f) If a Practice Squad player sustains a football-related injury during the 
game in which he was elevated (or during a practice after being elevated but prior to the 
game) and is subsequently placed on Reserve/Injured, then he will be paid (for so long 
as he remains physically unable to perform the services required of him because of such 
injury) the prorated portion of the Paragraph 5 minimum salary for players not on a 
Club’s Active/Inactive List (i.e., the “down” amount) with the same number of Credited 
Seasons. A Practice Squad player, who is placed on Reserve/Injured under these cir-
cumstances, must be signed by his Club to an NFL Player Contract at the time he is 
placed on that reserve list category. 
 (g) If a player receives salary under the circumstances set forth in Subsec-
tions (e) or (f) above, then those games shall count toward a Credited Season under the 
Bert Bell/Pete Rozelle NFL Player Retirement Plan. 
 (h) If a Club chooses to add the Practice Squad player to its 53-player Ac-
tive/Inactive List following the game in which exemptions were granted and the player 
was elevated, then the Club must follow all of the established procedures for signing a 
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Practice Squad player to an NFL Player Contract (including making room for that player 
on club’s 53-player Active/Inactive List). 
 (j) Use of these procedures by any Club in any week of the regular or post-
season shall be in the sole discretion of the Club subject only to prior approval of the 
Commissioner and after a showing of confirmed or suspected contagious disease among 
its players. The NFLPA and its Medical Director shall be informed when such proce-
dures are invoked. 
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ARTICLE 34 
MEAL ALLOWANCE 

 
Section 1. Reimbursement: A player will be reimbursed for meals not furnished by his 
Club on travel days during the preseason, regular season and postseason as follows:  
 
  2011 2012 2013 2014 2015 2016 2017 2018 2019   
Breakfast $19 $19 $22 $22 $25 $25 $28 $28 $31 $31 

2020 

Lunch  $29 $29 $32 $32 $35 $35 $38 $38 $41 $41 
Dinner  $47 $47 $50 $50 $53 $53 $56 $56 $59 $59 
 
For purposes of this Article, commercial airline meals or the equivalent shall not be 
considered as furnished by the Club. 
 
Section 2. Travel Day: Each travel day will commence at the time a Team leaves its 
home city and will terminate at the time the Team arrives back at its home city. If a 
Team is traveling for a day game and leaves its home city after 2:00pm on the day prior 
to the game, players will receive dinner money if the Team does not eat dinner together. 
When the pre-game meal on a travel day is after 9:00am, players will receive breakfast 
money. 
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ARTICLE 35 
DAYS OFF 

 
Section 1. Preseason: Commencing with the mandatory reporting date for veteran 
players to an individual Club’s preseason training camp, as determined in accordance 
with Article 23, Section 5 of this Agreement, and continuing until the last weekend of 
preseason games played by NFL Clubs during the League Year in question, all players 
will be permitted at least one day-off every seven days, except for clubs that have a game 
scheduled on the fifth day (or sooner) following their immediately prior game. In no 
event shall players have less than five days off during the period between the mandatory 
reporting date for veteran players to an individual Club’s preseason training camp and 
the last weekend of preseason games played by NFL Clubs during the League Year in 
question. During any preseason day-off players may not be given a curfew at the end of 
the 24-hour period any sooner than 10:30pm. 
 
Section 2. Regular Season and Postseason: Commencing with the first regular season 
game and continuing until the last regular season or postseason game played by the 
respective Club, all players will be permitted days off at least at the rate of four days per 
month (not counting days off during a bye week) as determined by the Club.  
 
Section 3. Requirements: During the 24-hour period constituting a day-off, any injured 
player may be required to undergo medical treatment and quarterbacks may be required 
to attend coaches meetings. 
 
Section 4. Regular Season Bye Weeks: During any regular season bye week, all players 
will be permitted days off in accordance with Article 24, Section 2 of this Agreement. 
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ARTICLE 36 
MOVING AND TRAVEL EXPENSES 

 
Section 1. Qualification: A player qualifying under either of the following categories 
will receive reimbursement for moving expenses, upon presentation of vouchers, in 
accordance with Section 2 of this Article: 
 (a) Any veteran player who is traded, claimed, assigned in an expansion 
allocation or a member of a Club which relocates to a different home city, and before 
the first regular season game of the subsequent League Year, takes up permanent resi-
dence in the city of the Club to which he is traded or assigned, by which he is claimed or 
which relocates to a different home city; or 
 (b) Any rookie player who is traded or claimed after the start of the regular 
season, subsequently makes the Active List of the Club to which he is traded or by 
which he is claimed, and takes up permanent residence in the city of the Club to which 
he is traded or by which he is claimed before the first regular season game of the subse-
quent season. 
 
Section 2. Moving Expenses: As a condition of the responsibility of the Club for the 
costs of moving expenses for a player who qualifies for reimbursement pursuant to 
Section 1 above, the player must (a) consult with the appropriate Club official in advance 
concerning his move; and (b) allow the Club to designate the moving company that will 
accomplish the move. In the event that the player demonstrates reasonable dissatisfac-
tion with the moving company designated by the Club, the player may, at his option, 
proffer two additional estimates from established moving companies, from which the 
Club will select a substitute for the moving company initially designated. (In no event 
shall the Club be liable for any property damage or loss resulting from use of another 
moving company. This shall not be construed to mean that the Club is responsible for 
any property damage or loss resulting from using the Club’s moving company.) Thereaf-
ter, such player will receive reimbursement of his actual, ordinary and reasonable moving 
expenses, including travel expenses for player and his immediate family. 
 
Section 3. Travel Expenses: Any veteran player who is traded or claimed at any time 
during a League Year, or any rookie player who is traded or claimed after the start of the 
regular season and subsequently makes the Active List of the Club to which he is traded 
or by which he is claimed, will receive, upon presentation of vouchers: (a) first class 
round trip air fare for his wife or the equivalent in cash if she makes the trip by another 
mode of transportation; (b) a sum not to exceed two months’ rent or mortgage payments 
for living quarters in the home city from which the player is traded or by which he is 
waived, provided, however, that such payment shall be made only if and to the extent 
that the player is legally obligated to make such rent or mortgage payments and the total 
of such payments shall not exceed $6350 for the 2011–12 League Years, $6650 for the 
2013–14 League Years, $6950 for the 2015–16 League Years, $7250 for the 2017–18 
League Years, and $7550 for the 2019–20 League Years; and (c) the room cost of seven 
days’ stay at a hotel of the Club’s choice in the new team city for the player. 
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Section 4. Transportation: Each player who is traded or claimed during the preseason 
or regular season will by the fastest available means of transportation report to the Club 
to which he is traded or by which he is claimed. Any veteran player who is traded or 
claimed during the preseason or regular season or any rookie player who is traded or 
claimed after the start of the regular season will receive first class air fare. All other play-
ers will be furnished coach air fare. 
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ARTICLE 37 
POSTSEASON PAY 

 
Section 1. System: A four-tiered (“wild card” game, division playoff game, conference 
championship and Super Bowl game) play-off system will be used and continued 
throughout the term of this Agreement. 
 
Section 2. Compensation: A player who qualifies will receive the following amount for 
each postseason game played: 
 
(in $000’s) 2011 2012 2013 2014 2015 2016 2017 2018 2019   
Wild Card  

2020 

(Div. Winner) $22 $22 $23 $24 $25 $27 $28 $29 $31 $33  
(Other)  $20 $20 $21 $22 $23 $24 $26 $27 $28 $30 
 
Div. Playoff $22 $22 $23 $24 $25 $27 $28 $29 $31 $33 
 
Conf. Champ. $40 $40 $42 $44 $46 $49 $51 $54 $56 $59 
 
Super Bowl  
(Winning Team) $88 $88 $92 $97 $102 $107 $112 $118 $124   $130 
(Losing Team)   $44 $44 $46 $49 $51 $53 $56 $59 $62 $65 
 
Section 3. Wild Card Game; Division Play-off Game: A player who is on the Active 
List, Inactive List, or Injured Reserve List of a Club at the time of the game in question 
will be paid the full amount designated in Section 2 above for that game. 
 
Section 4. Conference Championship; Super Bowl Game: 
 (a) A player who at the time of the game in question is and has been on the 
Active List or Inactive List of a Club participating in the game for at least three previous 
games (i.e., regular or postseason) will receive the full amount designated in Section 2 for 
such game. 
 (b) A player who at the time of the game in question is and has been on the 
Active List or Inactive List of a Club participating in the game for less than three pre-
vious games (i.e., regular or postseason) will receive one-half the amount designated in 
Section 2 for such game. 
 (c) A player who at the time of the game in question is not on the Active 
List or Inactive List of a Club participating in the game but was on the Active or Inactive 
List for eight or more games (i.e., regular or postseason) will receive the full amount 
designated in Section 2 for such game provided he is not under contract to another Club 
in the same Conference at the time of the game in question. 
 (d) A player who at the time of the game in question is not on the Active 
List or Inactive List of a Club participating in the game, but who was on the Club’s Ac-
tive List or Inactive List for at least three and not more than seven games (i.e., regular 
and postseason) will receive one-half the amount designated in Section 2 for such game, 
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provided he is not under contract to another Club in the same Conference at the time of 
the game in question. 
 (e) A veteran player injured during the regular season and removed from the 
Active List or Inactive List of a Club participating in the game in question for reason of 
injury will receive the full amount designated in Section 2 for such game provided he is 
still under contract to the Club at the time of the game. 
 (f) If a first-year player is injured during the regular season and, as a result, is 
removed from the Active List or Inactive List of a Club participating in the game in 
question, he will receive one-half (½) the amount designated in Section 2 above for such 
game, provided that he is still under contract to the Club at the time of the game and had 
signed an NFL Player Contract or Practice Squad Contract during a prior League Year. 
 (g) If a veteran player who completed the season in which his fourth year or 
more of Credited Service under the Bert Bell/Pete Rozelle NFL Player Retirement Plan 
was earned is injured during the preseason and, as a result, is removed from the Active 
List or Inactive List of a Club participating in the game in question, he will receive the 
full amount designated in Section 2 for such game provided that he is still under contract 
to the Club at the time of the game. 
 (h) If a veteran player who has not completed the season in which his fourth 
year of Credited Service under the Bert Bell/Pete Rozelle NFL Player Retirement Plan 
has been earned is injured during the preseason and, as a result, is removed from the 
Active List or Inactive List of a Club participating in the game in question, he will re-
ceive one-half (½) the amount designated in Section 2 for such game provided that he is 
still under contract to the Club at the time of the game. 
 (i) If a first-year player is injured during the preseason and, as a result, is 
removed from the Active List or Inactive List of a Club participating in the game in 
question, he will receive one-quarter (¼) of the amount designated in Section 2 above 
for such game provided that he is still under contract to the Club at the time of the game 
and; (A) he was on that Club’s Practice Squad for eight or more games in a prior League 
Year; or (B) he received at least one, but fewer than three, regular season game checks 
while on that Club’s Active or Inactive or Reserve Injured list during a prior League 
Year. 
 (j) The definitions of “veteran player” and “first-year player” set forth in 
Article 23, Section 1 shall apply to Subsections (e)–(i) above. A player who has not 
signed an NFL Player Contract or NFL Practice Squad Contract during a previous NFL 
season is not entitled to postseason pay under Subsections (e)–(i) above. 
 
Section 5. Payment: Players will be paid under this Article within fifteen (15) days after 
the game in question has been played. 
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ARTICLE 38 
PRO BOWL GAME 

 
Section 1. Compensation: Players on the teams in any AFC-NFC Pro Bowl game will 
receive the following amounts: 
 
(in $000’s) 2011 2012 2013 2014 2015 2016 2017 2018 2019   
 

2020 

(Winning Tm) $50 $50 $53 $55 $58 $61 $64 $67 $70 $74 
(Losing Tm) $25 $25 $26 $28 $29 $30 $32 $34 $35 $37 
 
Section 2. Selection: Players will be selected for any Pro Bowl game on the basis of 
ballots cast by fans, players and coaches, with the total votes cast by each such group 
weighted equally (33.33% each). Fan ballot results will be based on total votes received. 
Players’ and coaches’ ballots will be in accordance with the procedures currently in ef-
fect. The NFLPA player representative or his alternate will conduct the balloting of the 
players on each team in accordance with the same procedure used by the NFL for the 
coaches. The NFLPA will actively cooperate with the NFL to ensure participation in the 
game and prompt reporting by players selected. Any Pro Bowl incentive clauses in Player 
Contracts signed prior to the effective date of this Agreement shall be earned and paid in 
accordance with this selection process. 
 
Section 3. Wives: Airplane, hotel and meal allowances will be provided for players’ 
wives who attend any Pro Bowl game. 
 
Section 4. Injury: In the event a player is injured in a Pro Bowl game and as a direct 
result is unable to perform in any regular season game the immediately following season, 
the player will be paid by his Club the weekly installments of his salary covering the 
games missed. 
 
Section 5. Payment: Players will be paid for any Pro Bowl game within fifteen (15) days 
after the game is played. 
 
Section 6. Applicability: The NFL shall, in its sole discretion, determine the time and 
location of any Pro Bowl game, provided that the NFL will consult with the NFLPA 
prior to making any such determination. If players competing in the Super Bowl cannot 
feasibly participate in the Pro Bowl because of the timing or location of the Pro Bowl 
game, they shall nevertheless be compensated in accordance with the letter agreement 
under the Prior Agreement dated January 28, 2011. In any League Year, the NFL may 
elect, in its sole discretion, not to hold a Pro Bowl game or to replace the Pro Bowl game 
with another event that recognizes the accomplishments of outstanding NFL players, 
provided that the NFL will consult with the NFLPA prior to making its determination, 
and that players are nonetheless selected for such recognition in accordance with Section 
2 above, and paid the Pro Bowl incentive bonus, if any, in their Player Contract, for such 
selection. 
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ARTICLE 39 
PLAYERS’ RIGHTS TO MEDICAL CARE AND TREATMENT 

 
Section 1. Club Physician:   

(a) Medical Credentials. Each Club will have a board-certified orthopedic 
surgeon as one of its Club physicians, and all other physicians retained by a club to treat 
players shall be board-certified in their field of medical expertise. Each Club will also 
have at least one board-certified internist, family medicine, or emergency medicine phy-
sician (non-operative sports medicine specialist). Any Club medical physician (internist, 
family medicine or emergency medicine) hired after the effective date of this Agreement 
must also have a Certification of Added Qualification (CAQ) in Sports Medicine; any 
head team physician (orthopedic or medical) hired after the effective date of  this 
Agreement must have a CAQ in Sports Medicine; and any current team physician pro-
moted to head team physician after the effective date of this Agreement has until 
February 2013 to obtain a CAQ in Sports Medicine or relinquish the position.  

(b) Team Consultants. All Clubs shall have the consultants with the follow-
ing certifications: 

(i) Neurological (head trauma): Board certification in neurosurgery, neurol-
ogy, sports medicine, emergency medicine, or psychiatry, with extensive 
experience in mild and moderate brain trauma; 
(ii) Cardiovascular: Board certified in cardiovascular disease; 
(iii) Nutrition (athletes): licensed; 
(iv) Neuropsychologist: Ph.D and certified/licensed. 
(c) Doctor/Patient Relationship. The cost of medical services rendered by 

Club physicians will be the responsibility of the respective Clubs, but each Club physi-
cian’s primary duty in providing player medical care shall be not to the Club but instead 
to the player-patient. This duty shall include traditional physician/patient confidentiality 
requirements. In addition, all Club physicians and medical personnel shall comply with 
all federal, state, and local requirements, including all ethical rules and standards estab-
lished by any applicable government and/or other authority that regulates or governs the 
medical profession in the Club’s city. All Club physicians are required to disclose to a 
player any and all information about the player’s physical condition that the physician 
may from time to time provide to a coach or other Club representative, whether or not 
such information affects the player’s performance or health. If a Club physician advises a 
coach or other Club representative of a player’s serious injury or career threatening phys-
ical condition which significantly affects the player’s performance or health, the 
physician will also advise the player in writing. The player, after being advised of such 
serious injury or career-threatening physical condition, may request a copy of the Club 
physician's record from the examination in which such physical condition was diagnosed 
and/or a written explanation from the Club physician of the physical condition. 
 (d) NFLPA Medical Director. The NFL recognizes that the NFLPA Med-
ical Director has a critical role in advising the NFLPA on health and safety issues. 
Accordingly, the NFL agrees that the NFLPA Medical Director shall be a voting mem-
ber of all NFL health and safety committees, including but not limited to the NFL Injury 
& Safety Panel and its subcommittees and shall have access to all of the same data, 
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records and other information provided to the NFL Medical Advisor and/or any other 
members of such committees. 
 (e) Home Game Medical Coverage-Neutral Physician: All home teams 
shall retain at least one RSI physician who is board certified in emergency medicine, 
anesthesia, pulmonary medicine, or thoracic surgery, and who has documented compe-
tence in RSI intubations in the past twelve months. This physician shall be the neutral 
physician dedicated to game-day medical intervention for on-field or locker room cata-
strophic emergencies. 
 
Section 2.  Club Athletic Trainers: All athletic trainers employed or retained by Clubs 
to provide services to players, including any part time athletic trainers, must be certified 
by the National Athletic Trainers Association and must have a degree from an accredited 
four-year college or university. Each Club must have at least two full-time athletic train-
ers. All part-time athletic trainers must work under the direct supervision of a certified 
athletic trainer. In addition, each Club shall be required to have at least one full time 
physical therapist who is certified as a specialist in physical therapy to assist players in the 
care and rehabilitation of their injuries.  
 
Section 3. Accountability and Care Committee:  
 (a) The parties agree to establish an Accountability and Care Committee, 
which will provide advice and guidance regarding the provision of preventive, medical, 
surgical, and rehabilitative care for players by all clubs during the term of this Agree-
ment. The Committee shall consist of the NFL Commissioner and the NFLPA 
Executive Director (or their designees). In addition, the Commissioner and Executive 
Director shall each appoint three additional members of the Committee, who shall be 
knowledgeable and experienced in fields relevant to health care for professional athletes. 
 (b) The Committee shall meet in person or by conference call at least three 
times per year, or at such other times as the Commissioner and Executive Director may 
determine. 
 (c) The Committee shall: (i) encourage and support programs to ensure 
outstanding professional training for team medical staffs, including by recommending 
credentialing standards and continuing education programs for Team medical personnel; 
sponsoring educational programs from time to time; advising on the content of scientific 
and other meetings sponsored by the NFL Physicians Society, the Professional Football 
Athletic Trainers Association, and other relevant professional institutions; and support-
ing other professional development programs; (ii) develop a standardized preseason and 
postseason physical examination and educational protocol to inform players of the pri-
mary risks associated with playing professional football and the role of the player and the 
team medical staff in preventing and treating illness and injury in professional athletes; 
(iii) conduct research into prevention and treatment of illness and injury commonly 
experienced by professional athletes, including patient care outcomes from different 
treatment methods; (iv) conduct a confidential player survey at least once every two years 
to solicit the players’ input and opinion regarding the adequacy of  medical care provided 
by their respective medical and training staffs and commission independent analyses of 
the results of such surveys; (v) assist in the development and maintenance of injury sur-
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veillance and medical records systems; and (vi) undertake such other duties as the Com-
missioner and Executive Director may assign to the Committee.  
 (d) If any player submits a complaint to the Committee regarding Club med-
ical care, the complaint shall be referred to the League and the player’s Club, which 
together shall determine an appropriate response or corrective action if found to be 
reasonable. The Committee shall be informed of any response or corrective action. 
Nothing in this Article, or any other Article in this Agreement, shall be deemed to im-
pose or create any duty or obligation upon either the League or NFLPA regarding 
diagnosis, medical care and/or treatment of any player.  
 (e) Each Club shall use its best efforts to ensure that its players are provided 
with medical care consistent with professional standards for the industry.  
 
Section 4. Player’s Right to a Second Medical Opinion: A player will have the op-
portunity to obtain a second medical opinion. As a condition of the Club’s responsibility 
for the costs of medical services rendered by the physician furnishing the second opi-
nion, such physician must be board-certified in his field of medical expertise; in addition, 
(a) the player must consult with the Club physician in advance concerning the other 
physician; and (b) the Club physician must be furnished promptly with a report concern-
ing the diagnosis, examination and course of treatment recommended by the other 
physician. A player shall have the right to follow the reasonable medical advice given to 
him by his second opinion physician with respect to diagnosis of injury, surgical and 
treatment decisions, and rehabilitation and treatment protocol, but only after consulting 
with the club physician and giving due consideration to his recommendations. 
 
Section 5. Player’s Right to a Surgeon of His Choice: A player will have the right to 
choose the surgeon who will perform surgery provided that: (a) the player will consult 
unless impossible (e.g., emergency surgery) with the Club physician as to his recommen-
dation regarding the need for, the timing of and who should perform the surgery; (b) the 
player will give due consideration to the Club physician’s recommendations; and (c) the 
surgeon selected by the player shall be board-certified in his field of medical expertise. 
Any such surgery will be at Club expense; provided, however, that the Club, the Club 
physician, trainers and any other representative of the Club will not be responsible for or 
incur any liability (other than the cost of the surgery) for or relating to the adequacy or 
competency of such surgery or other related medical services rendered in connection 
with such surgery. 

 
Section 6. Standard Minimum Preseason Physical: Each player will undergo the 
standardized minimum preseason physical examination and tests outlined in Appendix 
K, which will be conducted by the Club physician(s) as scheduled by the Club. No Club 
may conduct its own individual testing for anabolic steroids and related substances or 
drugs of abuse or alcohol.  
 
Section 7. Substance Abuse: 
 (a) General Policy. The parties agree that substance abuse and the use of 
anabolic steroids are unacceptable within the NFL, and that it is the responsibility of the 
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parties to deter and detect substance abuse and steroid use and to offer programs of 
intervention, rehabilitation, and support to players who have substance abuse problems. 
 (b) Policies. The parties confirm that the Program on Anabolic Steroids and 
Related Substances will include both annual blood testing and random blood testing for 
human growth hormone, with discipline for positive tests at the same level as for stero-
ids. Over the next several weeks, the parties will discuss and develop the specific 
arrangements relating to the safe and secure collection of samples, transportation and 
testing of samples, the scope of review of the medical science, and the arbitrator review 
policy, with the goal of beginning testing by the first week of the 2011 regular season. 
Pending agreement by both parties regarding the implementation of this program of 
blood testing, and such other policy amendments as the parties may agree upon, the 
Policy and Program on Substances of Abuse and the Policy on Anabolic Steroids and 
Related Substances, will remain in full force and effect as each existed during the 2010 
season. 
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ARTICLE 40 
ACCESS TO PERSONNEL AND MEDICAL RECORDS 

 
Section 1. Personnel Records: Each Club will within seven (7) days after a written 
request of any player, permit the player to inspect and copy his individual personnel file 
and any other document which objectively relates to his performance and which in turn 
relates to any grievance. Each Club may, at its discretion, exclude from an individual 
player’s personnel file attorney-client privileged material, subjective coaching and scout-
ing reports, or any other subjective material.  This Section 1 shall not affect the player’s 
rights under any grievance procedure. 
 
Section 2. Medical Records:  
 (a)  A player may examine his medical and trainers’ records in the possession 
of the Club or Club physician two times each year, once during the preseason and again 
after the regular season. Any player or former player may obtain a copy of his medical or 
trainer’s records without charge upon request during the offseason. A player’s personal 
physician may, upon presentation to the Club physician of an authorization signed by the 
player, inspect the player’s medical and trainers’ records in consultation with the Club 
physician or have copies of such medical and trainers’ records forwarded to such player’s 
personal physician. Upon request by the player or player’s personal physician as de-
scribed in this Subsection, such records shall be provided as soon as possible, and in no 
event later than seven (7) business days from the receipt of the request. 
 (b) To the extent that a player’s medical or trainer records contain informa-
tion that is subject to the Health Insurance Portability and Accountability Act of 1996 (as 
amended and as implemented through regulations) or other applicable laws, nothing in 
this Section shall be construed to restrict a player’s right to access his information under 
such laws. 
 
Section 3. Electronic Medical Record System: The NFL shall develop and imple-
ment an online, 24-hour electronic medical record system within 24 months of the 
effective date of this Agreement or such longer period as the parties may agree. Fifty 
percent (50%) of the costs of developing and implementing such system shall be a Player 
Benefit Cost. Once implemented and operational, the cost of maintaining the system 
thereafter shall not be counted as a Player Benefit Cost. 
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ARTICLE 41 
WORKERS’ COMPENSATION 

The parties shall continue to discuss in good faith appropriate reforms and revisions to 
the provisions of this Agreement and the Player Contract related to workers’ 
compensation issues. Absent such agreement, the following terms shall apply: 

Section 1. Benefits: In any state where workers’ compensation coverage is not compul-
sory or where a Club is excluded from a state’s workers’ compensation coverage, a Club 
will either voluntarily obtain coverage under the compensation laws of that state or oth-
erwise guarantee equivalent benefits to its players. In the event that a player qualifies for 
benefits under this section, such benefits will be equivalent to those benefits paid under 
the compensation law of the state in which his Club is located. 
  
Section 2. Rejection of Coverage: Nothing in this Article is to be interpreted as pre-
venting a Club that has the legal right to do so from rejecting coverage under the 
workers’ compensation law of its state. However, if a Club elects to reject coverage un-
der the compensation law of its state, it must nevertheless guarantee benefits to its 
Players in the manner provided in Section 1 above. Moreover, any Club may be excluded 
from those laws if it elects to do so, but any such Club will be obligated to guarantee 
benefits to its Players in the same manner provided in Section 1 above. 
  
Section 3. Arbitration: In any state where a Club (e.g., Miami Dolphins/Florida) has 
legally elected not to be covered by the workers’ compensation laws of that state, the 
equivalent benefit, if any, to which a player may be entitled under this Article will be 
determined under the grievance procedure of Article 43 or, where applicable, a separate 
method of alternative dispute resolution negotiated by the parties (e.g., Miami Dolphins/ 
Implementation Agreement). 
 
Section 4. Workers’ Compensation Offset Provisions: The parties agree that the 
following provisions shall exclusively govern any and all rights Clubs have with respect 
to workers’ compensation credits or offsets during the term of this Agreement. 
 (i) “Dollar-for-Dollar” Credits or Offsets. No Club shall be entitled to 
claim or receive any dollar-for-dollar credit or offset, other than as provided for in Ar-
ticle 3 of this Agreement, for salary, benefits, or other compensation paid or payable to a 
player against any award or settlement of workers’ compensation benefits, either pur-
suant to Paragraph 10 of the NFL Player Contract or any provision of state law. 
 (ii) “Time” Credits or Offsets. All Clubs are instead entitled only to a 
“time” credit or offset under Paragraph 10 of the NFL Player Contract or state law, as 
set forth more specifically in Subsections (A)–(E) below. This “time” credit or offset 
shall in all cases be expressed or granted as a reduction in the number of weeks of a 
player’s workers’ compensation award or settlement that is attributable to the same pe-
riod of weeks in which the player is deemed entitled to salary payments described in this 
Section. The credit or offset shall be at the weekly rate specified under the state workers’ 
compensation law in question. Because the period from the beginning of the regular 
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season to the end of the League Year (25 weeks) is approximately 1.5 times longer than 
the seventeen week period over which players receive salary, the parties agree that, in 
calculating the “time” credit or offset as set forth more particularly herein, the Club is 
entitled to a  reduction of 1.5 weeks of a player’s workers’ compensation award or set-
tlement for each week during the regular season for which a player is awarded or 
executes a settlement agreement for workers’ compensation benefits and for the same 
period of weeks is paid his full Paragraph 5 Salary.   
  (A) In the case of salary payments pursuant to Paragraph 5 or 9 of the NFL 
Player Contract, the Club shall be entitled to a reduction of 1.5 weeks of a player’s work-
ers’ compensation award or settlement for each week during the regular season in which 
the player is physically unable to perform his services under his contract due to an injury 
he suffers while performing services during that contract year, to a maximum of 25 
weeks, provided that the player receives his full salary as set forth in Paragraph 5 of his 
contract for the period in question. For example, if a player receives 3 weeks of Para-
graph 5 Salary subsequent to an injury that rendered him unable to perform for three 
games (regardless of whether the payments were made on a weekly or bi-weekly basis), 
the Club will be entitled to a reduction of 4.5 (= 3 × 1.5) weeks of the player’s workers’ 
compensation award or settlement. As another example, if a player receives 17 weeks of 
Paragraph 5 Salary subsequent to an injury that rendered him unable to perform all 16 
games of the regular season (regardless of whether the payments were made on a weekly 
or bi-weekly basis), the Club will be entitled to a reduction of 25 (= 17 × 1.5) weeks of 
the player’s workers’ compensation award or settlement.  
 (B) In the event that an Injury Grievance, injury guarantee, or other arbitra-
ble claim where workers’ compensation offsets or credits is at issue and within the 
jurisdiction of the arbitrator, is settled between the player and the Club, or in the event 
that a Club and player execute an injury-related settlement agreement, the Club shall be 
entitled to a reduction of 1.5 weeks of a player’s workers’ compensation award or settle-
ment for each week that the player is deemed entitled to receive his full Paragraph 5 
Salary pursuant to the settlement, to a maximum of 25 weeks. The Club and player shall 
be required to specify in the written settlement agreement the number of weeks for 
which the player is receiving his full Paragraph 5 Salary under the settlement so that the 
appropriate number of weeks of the player’s workers’ compensation award or settlement 
can be reduced. For example, if a player and a Club settle an Injury Grievance or injury 
guarantee claim for a specified period of 3 weeks, the Club will be entitled to a reduction 
of 4.5 (= 3 × 1.5) weeks of the player’s workers’ compensation award or settlement.   
 (C) In the event that an arbitrator awards Paragraph 5 Salary in an Injury 
Grievance, injury guarantee, or other arbitrable claim where workers’ compensation 
offsets or credits is at issue and within the jurisdiction of the arbitrator, for the same 
period of weeks for which a player has already been awarded workers’ compensation 
benefits or received a workers’ compensation settlement, the Club shall be entitled to a 
reduction of 1.5 weeks of the player’s workers’ compensation award or settlement for 
each week the player is deemed entitled to receive his full Paragraph 5 Salary pursuant to 
the arbitrator’s award. For example, if an arbitrator awards a player 3 weeks of Paragraph 
5 Salary pursuant to an Injury Grievance award and the player has already been awarded 
workers’ compensation benefits or received a workers’ compensation settlement for that 
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same period, the arbitrator shall reduce the award by an amount equal to  4.5 (= 3 × 1.5) 
weeks of workers’ compensation benefits.  
 (D) Clubs are not entitled to any credit or offset under this Article against any 
workers’ compensation benefits attributable to the period of time after the last League 
Year for which the player is entitled to receive salary payments from the Club, even if the 
player’s entitlement to such payments is not determined until after the League Year in 
question. No payment of any of the following may be used by a Club as a basis for 
claiming any workers’ compensation credit or offset under this Article:   
 (1) signing bonus; 
 (2) option bonus;  
 (3) roster bonus;  
 (4) incentive bonus;  
 (5) Performance-based pay earned prior to the date of injury (unless, for any 
period of time in which a Club would otherwise be entitled to a credit or offset pursuant 
to this Section, the player’s weekly salary would be less than the amount of weekly work-
ers’ compensation benefits payable under state law, in which case the performance-based 
pay could be added by the Club to the player’s Paragraph 5 Salary for those weeks in 
which the Club would be entitled to a credit or offset under this Section);  
 (6) Deferred compensation (except where the deferred compensation is 
salary attributable to the weeks for which the player has been awarded or has executed a 
settlement agreement for workers’ compensation benefits as described in this Section in 
which case the Club is permitted a credit or offset in the same manner as if the salary 
was not deferred and instead was paid during the League Year in which the player was 
physically unable to perform his services under his NFL Player Contract due to an injury 
he suffered while performing services during that contract year); 
 (7) Severance pay; or  
 (8) Any other form of compensation other than Paragraph 5 Salary under 
the NFL Player Contract.  
 Nothing in this Subsection shall limit or otherwise restrict the Club’s ability to 
claim or receive the dollar-for-dollar credit or offset for an Injury Protection benefit or 
Extended Injury Protection benefit provided for in Article 3 of this Agreement. 
 (E) Total and Permanent, Line of Duty and Degenerative Disability Benefits 
paid pursuant to the Bert Bell/Pete Rozelle NFL Player Retirement Plans and/or related 
documents are not subject to any credit or offset for workers’ compensation benefits, 
whether or not those benefits are payable during the same period in which the disability 
payments are payable. Clubs are not entitled to any credit or offset under this Article for 
any workers’ compensation benefits payable to any player against any payments made to 
any player under the Bert Bell/Pete Rozelle NFL Player Retirement Plans and/or related 
documents; provided, however, that the receipt of such disability payments by the player 
shall not affect the Club’s right to claim or receive any offsets or credits set forth else-
where in this Article. 
 (iii) Remedies. If, despite the terms of this Article, a state court or other 
competent authority nevertheless renders a decision or other determination with an 
outcome inconsistent with the terms of this Section 4, then the player shall have a right 
to immediate payment from the Club for the amount of any difference between such 
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outcome and the outcome specified in Subsections (i)–(ii) above. A player may initiate a 
claim under this Section by filing a written notice by certified mail, fax, or electronically 
via .pdf with the Management Council and furnishing a copy to the Club involved. The 
claim shall set forth the name of the matter and jurisdiction in which the improper award 
was made, the amount of payment requested and the basis for the calculation. The claim 
must be initiated within 45 days of either the date of execution of this Agreement or the 
date of any adverse order (whichever is later); provided, however, that in the event the 
player files an appeal of any adverse order, the time for the player to notify the Club will 
begin to run from the date the appeal is decided. 
 (iv) Time-Offset Fund. The NFL shall establish a fund which shall bear the 
cost of  additional benefits or associated insurance and related costs (exclusive of profes-
sional fees, administrative overhead, penalties or similar costs) incurred by any Club that 
is unable to obtain a dollar-for-dollar credit or offset for salary, benefits, or other com-
pensation paid or payable to a player against any award or settlement of workers’ 
compensation benefits as a direct result of this Section 4 and/or NFL Arbitration 
precedent interpreting Paragraph 10 of the NFL Player Contract.  For the avoidance of 
any doubt, the Clubs that were eligible to receive reimbursement under the Prior Agree-
ment shall remain eligible under this Agreement. The parties shall use their best efforts 
to ensure that all parties involved including the Clubs and their insurance carriers will 
implement this Subsection (iv) in such a manner as to minimize the costs and expenses 
associated with this fund.    
 (v)  Disputes. Any dispute concerning the operation of Section 4 and/or any 
payments to a player under Subsection (iii) will be determined under the grievance pro-
cedure of Article 43. 
 
Section 5. Carve-Out: The parties shall immediately establish a joint committee that will 
make good faith efforts to negotiate a possible California Workers’ compensation alter-
native dispute resolution program on a trial basis (i.e., carve out). 
 
Section 6. Reservation of Rights: The parties shall retain the positions they held prior 
to this Agreement with respect to all existing litigation and arbitration involving workers’ 
compensation issues, including without limitation, the federal and state court cases in 
California (Titans), Illinois (Bears) and New York (Mawae, Harvey) regarding offset 
issues or choice of law and forum provisions contained in NFL Player Contracts, and 
nothing in this Article shall affect positions taken in any such pending litigation. 



 

180 

ARTICLE 42 
CLUB DISCIPLINE 

 
Section 1. Maximum Discipline: 
 (a) 2011 League Year. For the 2011 League Year, the following maximum 
discipline schedule will be applicable: 
 (i) Overweight—maximum fine of $470 per lb., which fine may be assessed 
no more than twice per week, with each week beginning on Monday and ending on 
Sunday, and with each fine at least three days apart (e.g., Monday–Thursday, Tuesday–
Friday, etc.).  
 (ii) Unexcused late reporting for mandatory off-season minicamp, meeting, 
practice, transportation, curfew, scheduled appointment with Club physician or trainer, 
scheduled promotional activity, scheduled workout, weigh-in, or meal—maximum fine 
of $1,770. 
 (iii) Failure to promptly report injury to Club physician or trainer—maximum 
fine of $1,770. 
 (iv) Losing, damaging or altering Club-provided equipment—maximum fine 
of $1,770, and replacement cost, if any. 
 (v) Throwing football into stands—maximum fine of $1,770. 
 (vi) Unexcused late reporting for or absence from preseason training camp 
by a player under contract except those signed as an Unrestricted Free Agent pursuant to 
Article 9—fine of $30,000 per day. For this Subsection and Subsection (vii) below, pre-
season training camp shall be defined as the period beginning with the first day of a 
Club’s training camp through the final preseason roster reduction date. 
 (vii) Unexcused late reporting for or absence from preseason training camp 
by a player under contract signed as an Unrestricted Free Agent pursuant to Article 9— 
fine of $30,000 per day, plus one week’s Paragraph 5 Salary for each preseason game 
missed. 
 (viii) Unexcused missed mandatory meeting, practice, curfew, scheduled ap-
pointment with Club physician or trainer, material failure to follow Club rehabilitation 
directions, scheduled promotional activity, scheduled workout, weigh-in, or meal—
maximum fine of $9,440. 
 (ix) Unexcused failure to report to or unexcused departure from mandatory 
offseason minicamp—maximum fine of $10,000 for the first missed day, which amount 
shall increase by $10,000 per day for each day of the player’s absence or departure (e.g., a 
player who misses all three days of minicamp may be fined up to $60,000). 
 (x) Material failure to follow rehabilitation program prescribed by Club phy-
sician or trainer—maximum fine of $9,440. 
 (xi) Unexcused missed team transportation—maximum fine of $9,440 and 
transportation expense, if any. 
 (xii) Loss of all or part of playbook, scouting report or game plan—maximum 
fine of $9,440. 
 (xiii) Ejection from game—maximum fine of $25,000. 
 (xiv) Any material curfew violation the night prior to the Club’s game may be 
considered conduct detrimental to the Club. 
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 (xv) Conduct detrimental to Club—maximum fine of an amount equal to one 
week’s salary and/or suspension without pay for a period not to exceed four (4) weeks. 
This maximum applies without limitation to any deactivation of a player in response to 
player conduct (other than a deactivation in response to a player’s on-field playing abili-
ty), and any such deactivation, even with pay, shall be considered discipline subject to the 
limits set forth in this section. The Non-Injury Grievance Arbitrator’s decision in Terrell 
Owens (Nov. 23, 2005) is thus expressly overruled as to any Club decision to deactivate a 
player in response to the player’s conduct. 
 (b) Maximum Discipline in Other League Years. The amounts set forth 
in Section 1(a) above and Section 7 below are for the 2011 League Year. The amounts 
for the 2012–2020 League Years shall be as set forth in Exhibit A to this Article. 

 
Section 2. Published Lists:  
 (a) All Clubs must publish and make available to all players at the com-
mencement of preseason training camp a complete list of the discipline that can be 
imposed for both designated offenses within the limits set by the maximum schedule 
referred to in Section 1 above and for other violations of reasonable Club rules.  A Club 
may notify a player of a violation by providing written notice to the player at the Club or 
at any address where the Club reasonably expects the player to be located. 
 (b) The Club will promptly notify the player of any discipline; notice of any 
Club fine under Subsection 1(a)(vi) or 1(a)(vii) and of any “conduct detrimental” fine or 
suspension will be sent to the NFLPA. 
 
Section 3. Uniformity:  
 (a) Discipline will be imposed uniformly within a Club on all players for the 
same offense; however, if the Club’s published list of discipline imposes fines for desig-
nated offenses that are less than the limits set by the maximum schedule set forth in 
Section 1 above, the Club may specify the events which create an escalation of the dis-
cipline, not to exceed such maximum limits, provided the formula for escalation is 
uniform in its application. Nothing in this Section 3 shall preclude any Club from impos-
ing a fine and/or a suspension without pay for conduct detrimental to the Club, as set 
forth in Section 1(a) above, in any case in which the same player has committed repeated 
offenses in the same League Year, whether or not the fines imposed for the player’s 
prior offenses were escalated as described in the immediately preceding sentence of this 
Section; provided, however, that the NFLPA expressly reserves the right to challenge the 
imposition of such discipline for conduct detrimental to the Club based upon the ab-
sence of just cause and/or any other allowable bases for opposing discipline. 
 (b) Any disciplinary action imposed upon a player by the Commissioner 
pursuant to Article 46 will preclude or supersede disciplinary action by the Club for the 
same act or conduct.   
 
Section 4. Disputes: Any dispute involving Club discipline must be processed exclu-
sively under Article 43. 
 
Section 5. Deduction:  
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 (a) Any Club fine will be deducted at the rate of no more than $2,500 from each 
pay period, if sufficient pay periods remain; or, if less than sufficient pay periods remain, 
the fine will be deducted in equal installments over the number of remaining pay pe-
riods. For the 2016–2020 League Years, the amount will increase from a rate of $2,500 
to $3,500 from each pay period. Nothing in this Subsection (a) will apply to a suspension 
or for a fine under Subsection 1(a)(vi) or 1(a)(vii).  
 (b) A fine under Subsection 1(a)(vi) or 1(a)(vii) may be deducted from any 
payments owed to a player under any NFL Player Contract with the Club, or from any 
salary, bonus installments, Performance-Based Pay, Postseason Pay, Severance Pay or 
Termination Pay otherwise owed by the Club. The assignment and/or termination of a 
player’s contract after events triggering a fine under Subsection 1(a)(vi) or 1(a)(vii) shall 
not result in any waiver of the assigning or terminating Club’s right to seek to recover 
the full amount of the fines. 
 
Section 6. NFL Drug and Steroid Policies: No Club may impose any discipline 
against a player, including but not limited to terminating the player’s Player Contract, as a 
result of that Player’s violation of the Policy on Anabolic Steroids and Related Sub-
stances or the NFL Policy and Program on Substances of Abuse, or for failing any drug 
test, provided, however, that the fact that a player has violated the Policy on Anabolic 
Steroids and Related Substances or the NFL Policy and Program on Substances of 
Abuse, or has failed a drug test will not preclude the termination of his Player Contract if 
such termination is otherwise expressly permissible under this Agreement or the player’s 
Player Contract. 
 
Section 7. Cumulative Fines: Any player who commits multiple offenses on the same 
day (e.g., missed mandatory team meeting, late for practice and missed scheduled ap-
pointment with trainer) shall be subject to a separate fine for each such offense, within 
the limits set by the maximum schedule set forth in Section 1 above; provided, however, 
that the cumulative amount for all such fines on a given day during preseason training 
camp shall not exceed $20,000, and that the cumulative amount for all such fines on a 
given day during the regular season or postseason shall not exceed $27,000. The cumula-
tive fine limits set forth in this Section shall not apply to any violation as to which a 
player may be fined one week’s regular season salary or to conduct detrimental to the 
Club. Nothing in this Section shall preclude the Club from denying payment of the Play-
er’s weekly salary or from seeking reimbursement from the Player under any forfeiture 
provision in the Player’s Contract if such denial of payment or forfeiture is otherwise 
permissible under both the Player’s Contract and this Agreement. Nor shall anything in 
this Section preclude a Club from imposing a fine and/or suspension without pay for 
conduct detrimental to the Club, as set forth in Section 1(a) above, in any case in which 
the same player has committed repeated offenses in the same League Year, as described 
in Section 3 above; provided, however, that the NFLPA expressly reserves the right to 
challenge the imposition of such discipline for conduct detrimental to the Club based 
upon the absence of just cause and/or any other allowable bases for opposing discipline. 
 
Section 8. Offset of Preseason Fine Amounts: In the event that a player under con-
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tract is fined under Subsection 1(a)(vi) or 1(a)(vii) for unexcused late reporting for or 
absence from pre-season training camp and, as the result of such late reporting or ab-
sence, the Club also withholds payment, or claims reimbursement, under any forfeiture 
provision in a Player Contract executed prior to March 8, 2006, then there shall be an 
offset of the cumulative amount of such daily fines against the amount claimed by the 
Club under the forfeiture provision, or vice versa. In the 2011 League Year, the offset 
shall be $13,477 per day for each day the player has been fined, representing the differ-
ence between the Prior Agreement’s fine for this category of offense ($16,523 per day) 
and this Agreement’s fine for this category of offense ($30,000 per day, or $40,000 per 
day for the 2016–2020 League Years) effective on August 4, 2011. The amount of such 
offset shall be increased for the 2012 League Year and each League Year thereafter dur-
ing the term of this Agreement at the rate of 5% per year. Other than as specifically set 
forth in this Section, there shall be no offset of fines imposed under this Agreement 
against claims made by a Club under any permissible forfeiture provision in a Player 
Contract. 
 
Section 9. Effective Date: The maximum discipline rules set forth above apply to all 
discipline imposed on or after August 4, 2011. 
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EXHIBIT A 

 
MAXIMUM FINE AMOUNTS FOR 2012–2020 LEAGUE YEARS 

Maximum Discipline for:  2012 2013 2014 2015 2016 2017 2018 2019 
 

2020 
           

Overweight / lbs per day              
$495  

           
$520  

           
$545  

           
$575  

           
$600  

           
$630  

           
$665  

           
$695  

           
$730  

Unexcused late reporting for an 
activity that has been listed in 
Article 42, Section 1(a)(ii), e.g., 
missed meal 

          
$1,855  

        
$1,950  

        
$2,050  

        
$2,150  

        
$2,260  

        
$2,370  

        
$2,490  

        
$2,615  

        
$2,745  

Failure to promptly report injury           
$1,855  

        
$1,950  

        
$2,050  

        
$2,150  

        
$2,260  

        
$2,370  

        
$2,490  

        
$2,615  

        
$2,745  

Losing, damaging or altering Club-
provided equipment           

$1,855  
        

$1,950  
        

$2,050  
        

$2,150  
        

$2,260  
        

$2,370  
        

$2,490  
        

$2,615  
        

$2,745  

Throwing football into stands           
$1,855  

        
$1,950  

        
$2,050  

        
$2,150  

        
$2,260  

        
$2,370  

        
$2,490  

        
$2,615  

        
$2,745  

Unexcused late reporting for or 
absence from preseason training 
camp by a player under contract, 
except for those signed as an Un-
restricted Free Agent pursuant to 
Article 9 (Veteran Free Agency);  
Maximum fine for each day of 
player’s absence 

        
$30,000  

      
$30,000  

      
$30,000  

      
$30,000  

      
$40,000  

      
$40,000  

      
$40,000  

      
$40,000  

      
$40,000  
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Maximum Discipline for:  2012 2013 2014 2015 2016 2017 2018 2019 
 

2020 
           

Unexcused late reporting for or 
absence from pre-season training 
camp by a player under contract 
signed as an Unrestricted Free 
Agent pursuant to Article 9 (Veter-
an Free Agency); Maximum fine 
for each day of player's absence, 
plus one week’s regular season 
salary for each preseason game 
missed 

        
$30,000  

      
$30,000  

      
$30,000  

      
$30,000  

      
$40,000  

      
$40,000  

      
$40,000  

      
$40,000  

      
$40,000  

Unexcused failure to report to or 
unexcused departure from manda-
tory off-season minicamp –
maximum fine per day for each day 
thereafter of player's absence 

 1st 
Day  

      
$10,500  

      
$11,025  

      
$11,575  

      
$12,155  

      
$12,765  

      
$13,400  

      
$14,070  

      
$14,775  

      
$15,515  

 2nd 
Day  

      
$21,000  

      
$22,050  

      
$23,150  

      
$24,300  

      
$25,525  

      
$26,800  

      
$28,150  

      
$29,550  

      
$31,030  

 3rd 
Day  

      
$31,500  

      
$33,075  

      
$34,730  

      
$36,465  

      
$38,290  

      
$40,205  

      
$42,215  

      
$44,325  

      
$46,540  

Cumulative fine amounts for 
prseason training camp         

$21,000  
      

$22,050  
      

$23,150  
      

$24,310  
      

$25,525  
      

$26,800  
      

$28,140  
      

$29,550  
      

$31,025  
Cumulative fine amounts for regu-
lar season or postseason         

$28,350  
      

$29,770  
      

$31,255  
      

$32,820  
      

$34,460  
      

$36,185  
      

$37,990  
      

$39,890  
      

$41,885  
Material failure to follow rehabilita-
tion program prescribed by Club 
physician  

          
$9,915  

      
$10,410  

      
$10,930  

      
$11,475  

      
$12,050  

      
$12,655  

      
$13,285  

      
$13,950  

      
$14,650  

Unexcused missed activity that has 
been listed in Article 42, Section 
1(a)(viii), e.g., missed meal 

          
$9,915  

      
$10,410  

      
$10,930  

      
$11,475  

      
$12,050  

      
$12,655  

      
$13,285  

      
$13,950  

      
$14,650  
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Maximum Discipline for:  2012 2013 2014 2015 2016 2017 2018 2019 
 

2020 
           

Unexcused missed team transpor-
tation (transportation expenses not 
included) 

          
$9,915  

      
$10,410  

      
$10,930  

      
$11,480  

      
$12,050  

      
$12,655  

      
$13,300  

      
$13,950  

      
$14,650  

Loss of all or part of playbook, 
scouting report or game plan           

$9,915  
      

$10,410  
      

$10,930  
      

$11,475  
      

$12,050  
      

$12,655  
      

$13,285  
      

$13,950  
      

$14,650  

Ejection from game         
$26,250  

      
$27,565  

      
$28,940  

      
$30,390  

      
$31,910  

      
$33,500  

      
$35,180  

      
$36,935  

      
$38,785  
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ARTICLE 43 
NON-INJURY GRIEVANCE 

 
Section 1. Definition: Any dispute (hereinafter referred to as a “grievance”) arising after 
the execution of this Agreement and involving the interpretation of, application of, or 
compliance with, any provision of this Agreement, the NFL Player Contract, the Practice 
Squad Player Contract, or any applicable provision of the NFL Constitution and Bylaws 
or NFL Rules pertaining to the terms and conditions of employment of NFL players, 
will be resolved exclusively in accordance with the procedure set forth in this Article, 
except wherever another method of dispute resolution is set forth elsewhere in this 
Agreement.  
 
Section 2. Initiation: A grievance may be initiated by a player, a Club, the Management 
Council, or the NFLPA. A grievance must be initiated within fifty (50) days from the 
date of the occurrence or non-occurrence upon which the grievance is based, or within 
fifty (50) days from the date on which the facts of the matter became known or reasona-
bly should have been known to the party initiating the grievance, whichever is later. A 
player need not be under contract to a Club at the time a grievance relating to him arises 
or at the time such grievance is initiated or processed. 
  
Section 3. Filing: Subject to the provisions of Section 2 above, a player or the NFLPA 
may initiate a grievance by filing a written notice by certified mail, fax, or electronically 
via .pdf with the Management Council and furnishing a copy of such notice to the 
Club(s) involved; a Club or the Management Council may initiate a grievance by filing 
written notice by certified mail, fax, or electronically via .pdf with the NFLPA and fur-
nishing a copy of such notice to the player(s) involved. The notice will set forth the 
specifics of the alleged action or inaction giving rise to the grievance. If a grievance is 
filed by a player without the involvement of the NFLPA, the Management Council will 
promptly send copies of the grievance and answer to the NFLPA. The party to whom a 
Non-Injury Grievance has been presented will answer in writing by certified mail, fax, or 
electronically via .pdf within ten (10) days of receipt of the grievance. The answer will set 
forth admissions or denials as to the facts alleged in the grievance. If the answer denies 
the grievance, the specific grounds for denial will be set forth. The answering party will 
provide a copy of the answer to the player(s) or Club(s) involved and the NFLPA or the 
Management Council as may be applicable. See also Section 14 below regarding electron-
ic exchange of Standard Grievance Correspondence. 
  
Section 4. Ordinary and Expedited Appeal: If a grievance is not resolved after it has 
been filed and answered, either the player(s) or Club(s) involved, or the NFLPA, or the 
Management Council may appeal such grievance by filing a written notice of appeal with 
the Notice Arbitrator and mailing copies thereof to the party or parties against whom 
such appeal is taken, and either the NFLPA or the Management Council as may be ap-
propriate. If the grievance involves a suspension of a player by a Club, the player or 
NFLPA will have the option to appeal it immediately upon filing to the Notice Arbitra-
tor and a hearing will be held by an arbitrator designated by the Notice Arbitrator within 
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seven (7) days of the filing of the grievance. The NFLPA and the NFL will engage in 
good faith efforts to schedule grievances involving suspension of a player by a Club prior 
to the Club’s next scheduled game. In addition, the NFLPA and the Management Coun-
cil will each have the right of immediate appeal and hearing within seven (7) days with 
respect to four (4) grievances of their respective choice each calendar year. The arbitra-
tor(s) designated to hear such grievances will issue their decision(s) within five (5) days of 
the completion of the hearing. Pre-hearing briefs may be filed by either party and, if 
filed, will be exchanged prior to hearing. 
  
Section 5. Discovery and Prehearing Procedures: 
 (a)(i) Any party may seek bifurcation of a grievance to assert a claim of untime-
liness. Bifurcation motions shall be presented in writing to the other party and the 
arbitrator in the moving party’s answer or at any time no later than seven (7) days prior 
to the scheduled hearing on the merits of the grievance. If an arbitrator has not yet been 
assigned to hear the grievance then the moving party shall file the motion with the No-
tice Arbitrator, who will decide the motion or assign it to a member of the Non-Injury 
Grievance Arbitration panel. A party’s decision to pursue a bifurcated hearing may not 
delay the processing of a hearing scheduled on the merits of the grievance. For any mo-
tions made at least thirty (30) days before a hearing on the merits of the grievance, the 
parties will use their best efforts to schedule the bifurcated hearing at least ten (10) days 
before the scheduled hearing on the merits of the grievance. In any case where a timely 
motion for bifurcation is made, but a bifurcated hearing is not held, the arbitrator shall 
decide the issue of timeliness during the hearing on the merits.  
 (ii) If a defense of untimeliness is not raised at least seven (7) days before the 
scheduled hearing on the merits of the grievance, the parties will be precluded from 
arguing that defense. However, where a party learns of facts supporting the defense 
fewer than seven days prior to the hearing, during the hearing, or in a post-hearing depo-
sition, the party must present the defense to the opposing party and arbitrator within 
seven (7) days of when the facts supporting the defense became known or reasonably 
should have been known to the party.  An assertion at the hearing, or subsequent to the 
hearing, of a newly-discovered untimeliness defense will enable either party to present 
additional testimony, including the opportunity  to recall witnesses or call new witnesses. 
 (iii) If a grievance is ultimately dismissed based on a finding of untimeliness, 
the arbitrator shall issue a written decision limited to that issue, and such ruling shall be 
final.     
 (b) No later than fourteen (14) days prior to the date set for any hearing, 
each party will submit to the other copies of all documents, reports and records relevant 
to the dispute. Failure to submit such documents, reports and records no later than 
fourteen (14) days prior to the hearing will preclude the non-complying party from sub-
mitting such documents, reports and records into evidence at the hearing, but the other 
party will have the opportunity to examine such documents, reports and records at the 
hearing and to introduce those it desires into evidence, except that relevant documents 
submitted to the opposing party less than fourteen (14) days before the hearing will be 
admissible provided that the proffering party and the custodian(s) of the documents 
made a good faith effort to obtain (or discover the existence of) said documents or that 
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the document’s relevance was not discovered until the hearing date. In the case of an 
expedited grievance pursuant to Section 4, such documentary evidence shall be ex-
changed on or before two (2) days prior to the date set for the hearing unless the 
arbitrator indicates otherwise. 
  
Section 6. Arbitration Panel: There will be a panel of four (4) arbitrators, whose ap-
pointment must be accepted in writing by the NFLPA and the Management Council. 
The parties will designate the Notice Arbitrator within ten (10) days of the execution of 
this Agreement. In the event of a vacancy in the position of Notice Arbitrator, the senior 
arbitrator in terms of service as a Non-Injury Grievance Arbitrator will succeed to the 
position of Notice Arbitrator, and the resultant vacancy on the panel will be filled ac-
cording to the procedures of this Section. Either party to this Agreement may discharge 
a member of the arbitration panel by serving written notice upon the arbitrator and the 
other party to this Agreement from July 10 through July 20 of each year, but at no time 
shall such discharges result in no arbitrators remaining on the panel. If an arbitrator has 
been discharged, he or she shall retain jurisdiction for any case in which the hearing has 
commenced. If either party discharges an arbitrator, the other party shall have two (2) 
business days to discharge any other arbitrator. If the parties are unable to agree on a 
new arbitrator within thirty (30) days of any vacancy, the Notice Arbitrator shall submit a 
list of ten (10) qualified and experienced arbitrators to the NFLPA and the Management 
Council. Within fourteen (14) days of the receipt of the list, the NFLPA and the Man-
agement Council shall select one arbitrator from the list by alternately striking names 
until only one remains, with a coin flip determining the first strike. The next vacancy 
occurring will be filled in similar fashion, with the party who initially struck first then 
striking second. The parties will alternate striking first for future vacancies occurring 
thereafter during the term of this Agreement. If either party fails to cooperate in the 
striking process, the other party may select one of the nominees on the list and the other 
party will be bound by such selection. 
  
Section 7. Hearing:  
 (a) Each arbitrator will designate a minimum of twelve (12) hearing dates per 
year, exclusive of the period July 1 through September 10 for non-expedited cases, for 
use by the parties to this Agreement. Upon being appointed, each arbitrator will, after 
consultation with the Notice Arbitrator, provide to the NFLPA and the Management 
Council specified hearing dates for such ensuing period, which process will be repeated 
on a regular basis thereafter. The parties will notify each arbitrator thirty (30) days in 
advance of which dates the following month are going to be used by the parties. The 
designated arbitrator will set the hearing on his next reserved date in the Club city unless 
the parties agree otherwise. If a grievance is set for hearing and the hearing date is then 
postponed by a party within thirty (30) days of the hearing, the postponement fee of the 
arbitrator will be borne by the postponing party unless the arbitrator determines that the 
postponement was for good cause. Should good cause be found, the parties will bear any 
postponement costs equally. If the arbitrator in question cannot reschedule the hearing 
within thirty (30) days of the postponed date, the case may be reassigned by the Notice 
Arbitrator to another panel member who has a hearing date available within the thirty 
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(30) day period. At the hearing, the parties to the grievance and the NFLPA and Man-
agement Council will have the right to present, by testimony or otherwise, and subject to 
Section 5, any evidence relevant to the grievance. All hearings will be transcribed. 
 (b) If a witness is unable to attend the hearing, the party offering the testi-
mony shall inform the other party of the identity and unavailability of the witness to 
attend the hearing. At the hearing or within fourteen (14) days thereafter, the parties will 
agree upon dates to take testimony of unavailable witnesses, which dates will be within 
forty-five (45) days of the parties’ receipt of the hearing transcript. The record should be 
closed sixty (60) days after the hearing date unless mutually extended notwithstanding 
any party’s failure to present post-hearing testimony within the above-mentioned time 
period. If a witness is unavailable to attend the hearing, the witness’ testimony may be 
taken by telephone conference call if the parties agree.  In instances in which the parties 
agree that the material facts giving rise to the grievance are not in dispute, the arbitrator 
shall have the authority to decide the merits of the case solely on the written submissions 
of the parties. In cases where the amount claimed is less than $25,000, the parties may 
agree to hold the hearing by telephone conference call. If either party requests post-
hearing briefs, the parties shall prepare and simultaneously submit briefs except in griev-
ances involving non-suspension Club discipline where less than $25,000 is at issue, in 
which cases briefs will not be submitted, unless requested by the arbitrator.  
 (c) In each instance in which briefs are not submitted, within fourteen (14) 
days of the closing of the record, either party may submit to the Arbitrator prior opi-
nions for the arbitrator’s consideration in issuing the decision. Briefs must be submitted 
to the arbitrator no later than sixty (60) days after receipt of the last transcript. 
  
Section 8. Arbitrator’s Decision and Award: The arbitrator will issue a written deci-
sion within thirty (30) days of the submission of briefs, but in no event shall he or she 
consider briefs filed by either party more than sixty (60) days after receipt of the last 
transcript, unless the parties agree otherwise. The decision of the arbitrator will consti-
tute full, final and complete disposition of the grievance, and will be binding upon the 
player(s) and Club(s) involved and the parties to this Agreement, provided, however, that 
the arbitrator will not have the jurisdiction or authority: (a) to add to, subtract from, or 
alter in any way the provisions of this Agreement or any other applicable document; or 
(b) to grant any remedy other than a money award, an order of reinstatement, suspension 
without pay, a stay of suspension pending decision, a cease and desist order, a credit or 
benefit award under the Bert Bell/Pete Rozelle NFL Player Retirement Plan, or an order 
of compliance with a specific term of this Agreement or any other applicable document, 
or an advisory opinion pursuant to Article 50, Section 1(c). In the event the arbitrator 
finds liability on the part of any party, he or she shall award Interest beginning one year 
from the date of the last regular season game of the season of the grievance.  
  
Section 9. Time Limits: Each of the time limits set forth in this Article may be ex-
tended by mutual written agreement of the parties involved. If any grievance is not 
processed or resolved in accordance with the prescribed time limits within any step, 
unless an extension of time has been mutually agreed upon in writing, either the player, 
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the NFLPA, the Club or the Management Council, as the case may be, after notifying 
the other party of its intent in writing, may proceed to the next step. 
  
Section 10. Representation: In any hearing provided for in this Article, a player may be 
accompanied by counsel of his choice and/or a representative of the NFLPA. In any 
such hearing, a Club representative may be accompanied by counsel of his choice and/or 
a representative of the Management Council. 
  
Section 11. Costs: Subject to Section 7, all costs of arbitration, including the fees and 
expenses of the arbitrator and the transcript costs, will be borne equally between the 
parties. Notwithstanding the above, if the hearing occurs in the Club city and if the arbi-
trator finds liability on the part of the Club, the arbitrator shall award the player 
reasonable expenses incurred in traveling to and from his residence to the Club city,   
lodging, and meal expenses in accordance with Article 34.  
  
Section 12. Payment: If an award is made by the arbitrator, payment will be made with-
in thirty (30) days of the receipt of the award to the NFL or Club, to the player, or jointly 
to the player and the NFLPA provided the player has given written authorization for 
such joint payment. The time limit for payment may be extended by mutual consent of 
the parties or by a finding of good cause for the extension by the arbitrator. Where pay-
ment is unduly delayed beyond thirty (30) days, double Interest will be assessed from the 
date of the decision. The arbitrator shall retain jurisdiction of the case for the purpose of 
awarding post-hearing interest pursuant to this Section. 
  
Section 13. Grievance Settlement Committee: A grievance settlement committee 
consisting of representatives of the NFLPA and representatives of the Management 
Council shall meet annually between the end of the regular season and the annual arbi-
tration scheduling conference. The committee shall engage in good faith efforts to settle 
or bifurcate any pending grievances. No evidence will be taken at such meetings, except 
parties involved in the grievance may be contacted to obtain information about their 
dispute. If the committee resolves any grievance by mutual agreement of its members, 
such resolution will be made in writing and will constitute full, final and complete dispo-
sition of the grievance and will be binding upon the player(s) and the Club(s) involved 
and the parties to this Agreement. 
 
Section 14. Standard Grievance Correspondence: 
 (a) Standard Grievance Correspondence is defined as and includes the fol-
lowing documents: Injury and Non-Injury Grievance filings; answers; appeals; arbitration 
selection letters; hearing setup letters; discovery letters and documents; correspondence 
regarding neutral physician examination(s), including requests by the neutral physician 
for tests, films or other documents; hearing, deposition, or other general scheduling 
letters; withdrawal letters; pre- and post-hearing briefs; and settlement and release 
agreements. 
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 (b) Standard Grievance Correspondence may be sent via .pdf e-mail; all 
parties shall use their best efforts to send Standard Grievance Correspondence via e-
mail. 
 (c) The NFL and NFLPA will provide each other with a list of designated e-
mail addresses for the receipt of Standard Grievance Correspondence. The subject line 
of any Standard Grievance Correspondence sent via e-mail shall include the full name of 
the player(s),  the name of the Club(s) involved  and the date of filing. 
 (d) The parties shall agree to additional procedures to govern the electronic 
transmission of Standard Grievance Correspondence, as may be warranted. 
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ARTICLE 44 
INJURY GRIEVANCE 

 
Section 1. Definition: An “Injury Grievance” is a claim or complaint that, at the time a 
player’s NFL Player Contract or Practice Squad Player Contract was terminated by a 
Club, the player was physically unable to perform the services required of him by that 
contract because of an injury incurred in the performance of his services under that 
contract. All time limitations in this Article may be extended by mutual  agreement of the 
parties. 
  
Section 2. Filing: Any player and/or the NFLPA must present an Injury Grievance in 
writing to a Club, with a copy to the Management Council, within twenty-five (25) days 
from the date it became known or should have become known to the player that his 
contract had been terminated. The grievance will set forth the approximate date of the 
alleged injury and its general nature. If a grievance is filed by a player without the in-
volvement of the NFLPA, the Management Council will promptly send copies of the 
grievance and the answer to the NFLPA. 
  
Section 3. Answer:  
 (a) The Club to which an Injury Grievance has been presented will answer in 
writing within ten (10) days. If the answer contains a denial of the claim, the general 
grounds for such denial will be set forth. The answer may raise any special defense, in-
cluding but not limited to the following:  
 (1) That the player did not pass the physical examination administered by the 
Club physician at the beginning of the preseason training camp for the year in question. 
This defense will not be available if: (i) the Player was injured during offseason workouts 
at the club facility under the direction of a club official prior to not passing the physical 
examination or (ii)  the player participated in any team drills following his physical ex-
amination or in any preseason or regular season game; provided, however, that the Club 
physician may require the player to undergo certain exercises or activities, not team drills, 
to determine whether the player will pass the physical examination; 
 (2) That the player failed to make full and complete disclosure of his known 
physical or mental condition when questioned during a physical examination by the 
Club;  
 (3) That the player’s injury occurred prior to the physical examination and 
the player knowingly executed a waiver or release prior to the physical examination or his 
commencement of practice for the season in question which specifically pertained to 
such prior injury; 
 (4) That the player’s injury arose solely from a non-football-related cause 
subsequent to the physical examination; 
 (5) That subsequent to the physical examination the player suffered no new 
football-related injury; 
 (6) That subsequent to the physical examination the player suffered no foot-
ball-related aggravation of a prior injury reducing his physical capacity below the level 
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existing at the time of his physical examination as contemporaneously recorded by the 
Club physician. 
 (b) The Club or the Management Council must advise the grievant and the 
NFLPA in writing no later than seven (7) days before the hearing of any special defense 
to be raised at the hearing. Failure to provide such notice will preclude the Club and 
Management Council from arguing that defense. However, where the Club and Man-
agement Council learn of facts supporting a special defense fewer than seven days prior 
to the hearing, during the hearing or in a post-hearing deposition, the Club and the Man-
agement Council must present notice of that special defense to the arbitrator and 
opposing party within seven (7) days of when the facts supporting that defense became 
known or reasonably should have become known to the Club and/or Management 
Council. An assertion at the hearing, or subsequent to the hearing, of a newly-discovered 
special defense will enable either party to present additional testimony, including the 
opportunity  to recall witnesses or call new witnesses. 
  
Section 4. Neutral Physician:  
 (a) The player must present himself for examination by a neutral physician in 
the Club city or the Club city closest to the player’s residence within twenty (20) days 
from the date of the filing of the grievance. This time period may be extended by mutual 
consent if the neutral physician is not available. Neither Club nor player may submit any 
medical records to the neutral physician, nor may the Club physician or player’s physi-
cian communicate with the neutral physician. The neutral physician will not become the 
treating physician nor will the neutral physician examination involve more than one 
office visit without the prior approval of both the NFLPA and Management Council. 
The neutral physician may not review any objective medical tests unless all parties mu-
tually agree to provide such results. The neutral physician may not perform any 
diagnostic tests unless all parties consent. The neutral physician is required to submit to 
the parties a detailed medical report of his examination.  
 (b) In cases in which the player alleges that he suffered a closed head injury 
or concussion with resulting cognitive deficit, somatic symptoms and/or other concus-
sion symptoms, the player must present himself  for cognitive functioning testing and/or 
other appropriate testing and examination by a neutral neuropsychologist in either the 
city nearest the player’s residence or the Club city. Absent medical limitations, the un-
availability of the neuropsychologist or the unavailability of medical records, such testing 
and examination must occur within thirty (30) days from the date of the filing of the 
grievance. The neutral neuropsychologist will be provided with all medical records of 
closed head trauma and/or concussions including baseline testing, within the possession 
of Club and player. All other requirements and limitations set forth in this Article regard-
ing the neutral physician process shall apply to such testing and examination except that 
if a neutral neuropsychologist’s examination spans multiple days, it will be considered 
one office visit. The neutral neuropsychologist must prepare and submit a detailed report 
regarding his examination and the player’s cognitive functioning and other symptoms, if 
any, of concussion or closed head injury affecting the player’s ability to return to play at 
the date of the examination. If the neutral neuropsychologist in his sole discretion de-
termines that the player should be examined by another physician of appropriate 
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specialization in order to complete his neutral physician report, the neuropsychologist 
shall have the authority to refer such player for such additional examination.  In such 
circumstances, the report of the neutral neuropsychologist shall be designated as the 
neutral physician report and may incorporate any findings or opinion of the referral 
doctor. 
 (c) In order to facilitate settlement of grievances, the parties periodically will 
consult with neutral physicians by telephone conference call to obtain preliminary opi-
nions as to the length of time, if any, after their examinations before players would be 
physically able to perform contract services. The NFLPA will use its best efforts to make 
the neutral physicians in each Club city equally available to the players who file Injury 
Grievances.  
 (d) The arbitrator will consider the neutral physician’s findings conclusive 
with regard to the physical condition of the player and the extent of an injury at the time 
of his examination by the neutral physician. The arbitrator will decide the dispute in light 
of this finding and such other issues or defenses which may have been properly submit-
ted to him. In cases in which the player is alleging that he suffered a closed head injury 
or concussion with resulting cognitive deficit, somatic symptoms and/or other concus-
sion symptoms the report of the neutral neuropsychologist shall be considered 
conclusive with regard to the player’s cognitive functioning and other objective findings 
as well as the extent of the injury at the time of the examination. 
 
Section 5. Neutral Physician List:  
 The NFLPA and the Management Council will maintain a jointly-approved list 
of neutral physicians, including at least two orthopedic physicians and two neuropsy-
chologists in each city in which a Club is located. This list will be subject to review and 
modification between February 1 and April 15 of each year, at which time either party 
may eliminate any two neutral physicians from the list by written notice to the other 
party. When vacancies occur, the NFLPA and the Management Council will each submit 
a list of three (3) replacements to the other party within thirty (30) days for each NFL 
city where a vacancy exists. If the parties are unable to agree on a replacement, within ten 
(10) days they will select a neutral  for each city by alternately striking names. The party 
to strike a name first will be determined by a flip of a coin. If either party fails to coope-
rate in the striking process the other party may select one of the nominees on its list, and 
the other party will be bound by such selection. The next vacancy occurring will be filled 
in similar fashion with the party who initially struck first then striking second. The par-
ties will alternate striking first for future vacancies occurring thereafter during the term 
of this Agreement. 
 
Section 6. Appeal: An Injury Grievance may be appealed to an arbitrator by filing of 
written notice of appeal with the Chairperson of the arbitration panel at least seven (7) 
days prior to the Settlement Committee meeting, but no later than the Injury Grievance 
scheduling meeting.  
  
Section 7. Arbitration Panel: There will be a panel of five (5) arbitrators, whose ap-
pointment must be accepted in writing by the NFLPA and the Management Council. 
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The parties shall designate the Chairperson of the panel. In the event of a vacancy in the 
position of the Chairperson of the panel, the senior Injury Grievance Arbitrator will 
succeed to the position of Chairperson of the panel, and the resultant vacancy on the 
panel will be filled according to the procedures of this Section. Either party to this 
Agreement may discharge a member of the arbitration panel by serving written notice 
upon the arbitrator and the other party to this Agreement from July 10 through July 20 
of each year, but at no time shall such discharges result in no arbitrators remaining on 
the panel. If either party discharges an arbitrator, the other party shall have two (2) busi-
ness days to discharge any other arbitrator. If an arbitrator has been discharged he or she 
shall retain jurisdiction for any case in which the hearing has commenced. Any vacancies 
occurring on the arbitration panel will be filled as follows: If the parties are unable to 
agree to a new arbitrator within thirty (30) days of the occurrence of the vacancy, the 
Chairperson of the panel shall submit a list of ten (10) qualified and experienced arbitra-
tors to the NFLPA and the Management Council. Within fourteen (14) days of the 
receipt of the list, the NFLPA and the Management Council shall select one arbitrator 
from the list by alternately striking names until only one remains, with a coin flip deter-
mining the first strike. The next vacancy occurring will be filled in similar fashion, with 
the party who initially struck first then striking second. The parties will alternate striking 
first for future vacancies occurring thereafter during the term of this Agreement. If ei-
ther party fails to cooperate in the striking process, the other party may select one of the 
nominees on the list and the other party will be bound by such selection. 
  
Section 8. Hearing:  
 (a) Each arbitrator shall designate a minimum of twelve hearing dates per 
year, exclusive of the period July 1 through September 10, for use by the parties to this 
Agreement. Upon being appointed, each arbitrator will, after consultation with the 
Chairperson, provide to the NFLPA and the Management Council specified hearing 
dates for each of the ensuing six months, which process will be repeated on a semiannual 
basis thereafter. The parties will notify each arbitrator thirty (30) days in advance of 
which dates the following month are going to be used by the parties. The designated 
arbitrator will set the hearing on his or her next reserved date in the Club city, unless the 
parties agree otherwise. If a grievance is set for hearing and the hearing date is then 
postponed by a party within thirty (30) days of the hearing, the postponement fee of the 
arbitrator will be borne by the postponing party, unless the arbitrator determines that the 
postponement was for good cause. Should good cause be found, the parties will bear any 
postponement costs equally. If the arbitrator in question cannot reschedule the hearing 
within thirty (30) days of the postponed date, the case may be reassigned by the Chair-
person to another panel member who has a hearing date available within the thirty (30) 
day period. At the hearing, the parties to the grievance and the NFLPA and Management 
Council will have the right to present, by testimony or otherwise, any evidence relevant 
to the grievance. The NFLPA and the Management Council have the right to attend all 
grievance hearings. All hearings shall be transcribed. 
 (b) If a witness is unable to attend the hearing, the party offering the testi-
mony shall inform the other party of the identity and unavailability of the witness to 
attend the hearing. At the hearing or within fourteen (14) days thereafter, the party offer-
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ing the testimony of the unavailable witness must offer the other party two possible 
dates within the next forty-five (45) days to take the witness’ testimony. The other party 
shall have the opportunity to choose the date. The record should be closed sixty (60) 
days after the hearing date unless mutually extended notwithstanding any party’s failure 
to present post-hearing testimony within the above-mentioned time period. If a witness 
is unavailable to come to the hearing, the witness’ testimony may be taken by telephone 
conference call if the parties agree. In cases where the amount claimed is less than 
$25,000, the parties may agree to hold the hearing by telephone conference call. 
 (c)(i) Any party may seek bifurcation of a grievance to assert a claim of untime-
liness. Bifurcation motions shall be presented in writing to the other party and the 
arbitrator in the moving party’s answer or at any time no later than seven (7) days prior 
to the scheduled hearing on the merits of the grievance. If an arbitrator has not yet been 
assigned to hear the grievance then the moving party shall file the motion with the 
Chairperson of the Arbitration panel, who will decide the motion or assign it to a mem-
ber of the Injury Grievance Arbitration panel. A party’s decision to pursue a bifurcated 
hearing may not delay the processing of a hearing scheduled on the merits of the griev-
ance. For any motions made at least thirty (30) days before a hearing on the merits of the 
grievance, the parties will use their best efforts to schedule the bifurcated hearing at least 
ten (10) days before the scheduled hearing on the merits of the grievance. In any case 
where a timely motion for bifurcation is made, but a bifurcated hearing is not held, the 
arbitrator shall decide the issue of timeliness during the hearing on the merits.  
 (ii) If a defense of untimeliness is not raised at least seven (7) days before the 
scheduled hearing on the merits of the grievance, the parties will be precluded from 
arguing that defense. However, where a party learns of facts supporting the defense less 
than seven days prior to the hearing, during the hearing, or in a post-hearing deposition, 
the party must present the defense to the opposing party and arbitrator within seven (7) 
days of when the facts supporting the defense became known or reasonably should have 
been known to the party. 
 (iii) If a grievance is ultimately dismissed based on a finding of untimeliness, 
the arbitrator shall issue a written decision limited to that issue, and such ruling shall be 
final and binding.   
 (d)  Post-hearing briefs must be submitted to the arbitrator no later than 
sixty-five (65) days after receipt of the last transcript. The arbitrator will issue a written 
decision within thirty (30) days of the submission of briefs but shall not consider briefs 
filed by either party more than sixty-five (65) days after receipt of the last transcript, 
unless the parties agree otherwise. The arbitrator’s decision will be final and binding; 
provided, however, that no arbitrator will have the authority to add to, subtract from, or 
alter in any way any provision of this Agreement or any other applicable document. In 
the event the arbitrator finds liability on the part of the Club, he or she shall award Inter-
est beginning one year from the date of the last regular season game of the season of 
injury. 
 
Section 9. Expenses: Expenses charged by a neutral physician will be shared equally by 
the Club and the player. All travel expenses incurred by the player in connection with his 
examination by a neutral physician of his choice will be borne by the player. The parties 
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will share equally in the expenses of any arbitration engaged in pursuant to this Article; 
provided, however, the respective parties will bear the expenses of attendance of their 
own witnesses. Notwithstanding the above, if the hearing is held in the Club city and if 
the arbitrator finds liability on the part of the Club, the arbitrator shall award the player 
reasonable expenses incurred in traveling to and from his residence to the Club city,  
lodging and meal expenses in accordance with Article 34. The arbitrator may award the 
player payments for medical expenses incurred or which will be incurred in connection 
with that injury. 
  
Section 10. Pension Credit: Any player who receives payment for three or more regular 
season games (or such other minimum number of regular season games required by the 
Bert Bell/Pete Rozelle NFL Retirement Plan for a year of Credited Service) during any 
year as a result of filing an Injury Grievance or settlement of a potential Injury Grievance 
will be credited with one year of Credited Service under the Bert Bell/Pete Rozelle NFL 
Player Retirement Plan for the year in which he was injured. 
  
Section 11. Payment:  
 (a) If an award is made by the arbitrator, payment will be made within thirty 
(30) days of the receipt of the award to the player or jointly to the player and the 
NFLPA, provided the player has given written authorization for such joint payment. The 
time limit for payment may be extended by mutual consent of the parties or by a finding 
of good cause for the extension by the arbitrator. Where payment is unduly delayed 
beyond thirty (30) days, double Interest will be assessed against the Club from the date 
of the decision. The arbitrator shall retain jurisdiction of the case for the purpose of 
awarding post-hearing interest pursuant to this Section. 
 (b) Any player who does not qualify for group health insurance coverage in a 
given Plan Year under the NFL Player Insurance Plan as a result of being terminated 
while physically unable to perform and who receives payment for at least one (1) regular 
or post-season game via an injury grievance award or injury settlement for that Plan Year 
shall receive a payment in an amount determined by multiplying the number of months 
in that Plan Year for which he would have been eligible for coverage had he qualified for 
group health insurance coverage in that Plan Year by the premium the Player Insurance 
Plan charged for COBRA coverage during that period. 
  
Section 12. Presumption of Fitness: If the player passes the physical examination of 
the Club prior to the preseason training camp for the year in question, having made full 
and complete disclosure of his known physical and mental condition when questioned 
by the Club physician during the physical examination, it will be presumed that such 
player was physically fit to play football on the date of such examination. 
  
Section 13. Playoff Money: If the arbitrator finds that an injured player remained phys-
ically unable to perform the services required of him by his contract during the NFL 
postseason playoffs and if the Club in question participated in the playoffs that season, 
the player will be entitled to and the arbitrator shall award, such playoff money as though 
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he had been on the Injured Reserve list at the time of the playoff games in question, 
should he otherwise qualify for such pay pursuant to Article 37. 
  
Section 14. Information Exchange: The NFLPA and the Management Council must 
confer on a regular basis concerning the status of pending Injury Grievances and the 
attribution of any Injury Grievance exposure to Team Salary under Article 13. Any 
communications pursuant to this Section are inadmissible in any grievance hearing. 
  
Section 15. Discovery: No later than fourteen (14) days prior to the hearing, each party 
will submit to the other copies of all documents, reports and records relevant to the 
Injury Grievance hearing. Failure to submit such documents, reports and records no 
later than fourteen (14) days prior to the hearing will preclude the non-complying party 
from submitting such documents, reports and records into evidence at the hearing, but 
the other party will have the opportunity to examine such documents, reports and 
records at the hearing and to introduce those it so desires into evidence, except that 
relevant documents submitted to the opposing party less than ten (10) days before the 
hearing shall be admissible provided the offering party and the custodian(s) of the doc-
uments made good faith effort to obtain (or discover the existence of) such documents 
or that the documents’ relevance was not discovered until the hearing. 
  
Section 16. Grievance Settlement Committee: A grievance settlement committee 
consisting of representatives of the NFLPA and representatives of the NFL shall meet 
annually between the end of the regular season and the annual arbitration scheduling 
conference. The committee shall engage in good faith efforts to settle or bifurcate any 
pending Injury Grievances. No evidence will be taken at such meetings, except parties 
involved in the grievance may be contacted to obtain information about their dispute. If 
the committee resolves any grievance by mutual agreement of its members, such resolu-
tion will be made in writing and will constitute full, final and complete disposition of the 
grievance and will be binding upon the player(s) and the Club(s) involved and the parties 
to this Agreement.  
 
Section 17. Settlement Agreements: Grievances settled prior to the issuance of an 
arbitration award will be memorialized in the standard Settlement and Release Agree-
ment, which may include a notification of grievant’s right to file a Workers’ 
Compensation Claim, if applicable, as set forth in Appendix L. This form may be 
amended and/or supplemented if the parties agree and/or if required by state law. 
 
Section 18. Standard Grievance Correspondence: The provisions of Article 43, Sec-
tion 14 shall apply to Injury Grievances. 
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ARTICLE 45 
INJURY PROTECTION 

 
Section 1. Qualification: A player qualifying under the following criteria will receive an 
Injury Protection benefit in accordance with Section 2 below: 
 (a) The player must have been physically unable, because of a severe football 
injury in an NFL game or practice, to participate in all or part of his Club’s last game of 
the season of injury, as certified by the Club physician following a physical examination 
after the last game; or the player must have undergone Club-authorized surgery in the 
off-season following the season of injury; and 
 (b) The player must have undergone whatever reasonable and customary 
rehabilitation treatment his Club required of him during the off-season following the 
season of injury; and 
 (c) The player must have failed the preseason physical examination given by 
the Club physician for the season following the season of injury because of such injury 
and as a result his Club must have terminated his contract for the season following the 
season of injury. This preseason physical may be given by the Club physician prior to the 
beginning of preseason camp, so long as such fact is clearly communicated in writing to 
the player at the time of the physical exam. The preseason physical examination given for 
qualification need not be the entire Standard Minimum Preseason Physical Examination, 
but shall be that necessary and appropriate to evaluate the injury for which the benefit is 
sought. 
 It is agreed that a player who qualifies for Injury Protection under Subsections 
1(a) and 1(b) may be waived prior to being given a pre-season physical examination, but 
the waiving Club would retain Injury Protection liability unless and until the player 
signed a contract with and passed the physical examination of another NFL Club. In 
other words, a Club cannot evade Injury Protection liability by early waiving.  
  
Section 2. Benefit: A player qualifying under Section 1 above will receive an amount 
equal to 50% of his Paragraph 5 Salary for the season following the season of injury, up 
to a maximum payment of: $1,000,000, in the 2011–12 League Years; $1,050,000, in the 
2013–14 League Years; $1,100,000, in the 2015–16 League Years; $1,150,000, in the 
2017–18 League Years; and $1,200,000, in the 2019–2020 League Years; in each case 
unless he has individually negotiated more injury protection or a larger guaranteed salary 
in his contract. A player will receive no amount of any contract covering any season 
subsequent to the season following the season of injury, except if he has individually 
negotiated more injury protection or a larger guaranteed salary in that contract for the 
affected year in question or if he qualifies for the Extended Injury Protection benefit 
described below. The benefit will be paid to the player in equal weekly installments 
commencing no later than the date of the first regular season game, which benefit pay-
ments will cease if the player signs a contract for that season with another Club. A player 
will not be entitled to such benefit more than once during his playing career in the NFL, 
and such benefit shall be reduced by any salary guaranteed to the player for the season 
following the season of injury. 
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Section 3. Disputes: Any dispute under this Article will be processed under Article 43. 
In any grievance in which the NFLPA or a player is claiming an Injury Protection bene-
fit, the NFLPA or the player may contend that the player should not have passed the 
preseason physical examination given by a Club following the season of a player’s injury. 
In any such grievance, the NFLPA or the player may introduce evidence from a physi-
cian selected by and paid for by the player regarding the player’s physical condition at the 
time of the Club’s preseason physical exam, provided that such physician conducted his 
examination of the player within fourteen days of the player’s contract termination, but 
no later than the date of the first preseason cutdown. Any such evidence will be consi-
dered with the evidence from the Club physician, and the arbitrator shall give no special 
deference to the evidence presented by either physician. If the NFLPA prevails in such a 
grievance, then the requirements of Section 1(c) above shall be deemed to have been 
satisfied. 
 
Section 4. Extended Injury Protection Qualification: A player who has qualified for 
and received the Injury Protection benefit set forth in Sections 1 and 2 above, and has a 
Player Contract for the second season following the season of injury (for the first five 
seasons of this Agreement, at the time he sustained such injury), shall qualify for the 
Extended Injury Protection Benefit if he satisfies all of the criteria below: 
 (a) The player must have remained physically unable, because of the same 
severe football injury or Club-authorized surgery for which he qualified for the Injury 
Protection benefit, to play football as certified by the Club physician following a physical 
examination within sixty (60) days of his former Club’s last regular season game of the 
season following the season of injury, if such examination is requested by the player’s 
former Club;  
 (b) The player must have continued to undergo whatever reasonable and 
customary rehabilitation treatment his former Club required of him. Following the phys-
ical examination referenced in Section 4(a) above, the Club may require Player to submit 
to a reasonable number of physical examinations. Such examinations directed by the 
Club may take place in the Club city or in another location designated by the Club; and 
 (c) The player must have failed a physical examination given by his former 
Club prior to June 1st of the season for which he is seeking the Extended Injury Protec-
tion benefit. This physical must be given by either the Club physician or a physician 
designated by his former Club so long as the fact that the examination is being given for 
the purpose of determining the player’s eligibility for the Extended Injury Protection 
benefit is clearly communicated in writing to the player at the time of the physical exam. 
A Club cannot avoid Injury Protection liability by failing or refusing to perform the 
exam in a timely manner, provided that the player cooperates in the administration of the 
physical examination.  
  
Section 5. Extended Injury Protection Benefit: A player qualifying under Section 4 
above will receive an amount equal to 30% of his Paragraph 5 Salary for the second 
season following the season of injury, up to a maximum payment of: $500,000, for the 
2012–14 League Years; $525,000, for the 2015–16 League Years; $550,000, for the 2017–
18 League Years; and $575,000, for the 2019–20 League Years; in each case unless he has 
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individually negotiated more injury protection or a larger guaranteed salary in his con-
tract for the affected year in question. The benefit will be paid to the player in equal 
weekly installments commencing no later than the date of the first regular season game, 
which benefit payments will cease if the player signs a contract for that season with 
another Club. A player will not be entitled to such benefit more than once during his 
playing career in the NFL, and such benefit shall be reduced by any salary guaranteed to 
the player for the second season following the season of injury.  
  
Section 6. Extended Injury Protection Disputes: Any dispute under this Article will 
be processed under Article 43. In any grievance in which the NFLPA or a player is 
claiming an Extended Injury Protection benefit, the NFLPA or the player may contend 
that the player should not have passed the physical examination referenced in Subsection 
4(c). In any such grievance, the NFLPA or the player may introduce evidence from a 
physician selected by and paid for by the player regarding the player’s physical condition 
at the time of the physical exam, provided that such physician conducted his examina-
tion of the player within fourteen days of the examination. Any such evidence will be 
considered with the evidence from the Club physician, and the arbitrator shall give no 
special deference to the evidence presented by either physician. If the NFLPA prevails in 
such a grievance, then the requirements of Section 4(c) above shall be deemed to have 
been satisfied. 
 
Section 7. Workers’ Compensation Offset: If a player elects to receive benefits under 
this Article, it is agreed that for the term of this Agreement fifty percent (50%) of all 
Injury Protection and Extended Injury Protection benefits are of the same character as, 
and are the functional equivalent of, a workers’ compensation indemnity benefit, and the 
Club paying this benefit and/or its insurer shall be entitled to a dollar-for-dollar offset in 
an amount equal to fifty percent (50%) of the Injury Protection payments, including 
Injury Protection and Extended Injury Protection grievance settlements and awards, 
against any state workers’ compensation indemnity award to which the player is or may 
become entitled to, including, but not limited to, temporary disability, wage loss, im-
paired earning capacity and permanent disability benefits, provided that there shall be no 
offset against a workers’ compensation award of any medical coverage. For example, and 
without limitation, if a player qualifies to receive $200,000 in Injury Protection benefits 
pursuant to Section 2 and $150,000 in Extended Injury Protection benefits pursuant to 
Section 5, it is agreed that $100,000 of the Section 2 amount and $75,000 of the Section 
5 amount (or $175,000 cumulatively) when paid, shall be the offset under this Section as 
described in the first sentence of this Section. This offset applies with regard to workers’ 
compensation claims arising out of any injury with the Club whether such injury is acute 
or cumulative in nature provided that the injury that is the subject of the player’s Injury 
Protection payment (and, if applicable, his Extended Injury Protection payment) is the 
principal basis for the player’s workers’ compensation award. The parties further agree 
that if, despite the terms of this Section and the parties’ clear intent to treat fifty-percent 
(50%) of Injury Protection and Extended Injury Protection benefits as a payment of 
workers’ compensation, a state court or other competent authority nevertheless renders a 
decision or other determination resulting in an outcome inconsistent with the full coor-
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dination of Injury Protection, Extended Injury Protection, and workers’ compensation 
benefits pursuant to this Section 7, then the Non-Injury Grievance Arbitrator shall have 
authority to immediately remedy any over-payment that results from said decision. 
 
Section 8. Filing: Any player filing a claim for the Injury Protection benefit must follow 
the procedure set forth in Article 43. For purposes of this Article only, a grievance must 
be initiated by October 15th of the League Year in which the Injury Protection benefit is 
being claimed. A player requesting the Extended Injury Protection benefit must notify 
his former Club and the NFL in writing by January 31 (following his former Club’s last 
regular season game of the season following the season of injury) that he believes he 
remains physically unable to play football. By submitting such written affirmation of his 
continued injury, the player will be deemed to have filed a claim for the Extended Injury 
Protection benefit provided for in this Article. If the claim is contested by the Club in 
writing, Player’s written affirmation will automatically be deemed to constitute a non-
injury grievance. Club’s written notice denying the claim will be deemed the answer to 
the grievance and the Club may then order Player to submit to a physical examination as 
set forth in Section 4(a) above. By December 15 of each season covered under this 
Agreement, the NFL agrees to provide the NFLPA with a list of players who received, 
or filed a grievance for, Injury Protection for that season. 
 
Section 9. Costs: Any reasonable costs associated with a player’s travel to and from any 
medical examination performed at the Club’s request as provided for in this Article shall 
be paid for by the Club. 
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ARTICLE 46 
COMMISSIONER DISCIPLINE 

 
Section 1. League Discipline: Notwithstanding anything stated in Article 43: 
 (a) All disputes involving a fine or suspension imposed upon a player for 
conduct on the playing field (other than as described in Subsection (b) below) or involv-
ing action taken against a player by the Commissioner for conduct detrimental to the 
integrity of, or public confidence in, the game of professional football, will be processed 
exclusively as follows: the Commissioner will promptly send written notice of his action 
to the player, with a copy to the NFLPA. Within three (3) business days following such 
written notification, the player affected thereby, or the NFLPA with the player’s approv-
al, may appeal in writing to the Commissioner. 
 (b) Fines or suspensions imposed upon players for unnecessary roughness or 
unsportsmanlike conduct on the playing field with respect to an opposing player or 
players shall be determined initially by a person appointed by the Commissioner after 
consultation concerning the person being appointed with the Executive Director of the 
NFLPA, as promptly as possible after the event(s) in question. Such person will send 
written notice of his action to the player, with a copy to the NFLPA. Within three (3) 
business days following such notification, the player, or the NFLPA with his approval, 
may appeal in writing to the Commissioner. 
 (c) The Commissioner (under Subsection (a)), or the person appointed by 
the Commissioner under Subsection (b), shall consult with the Executive Director of the 
NFLPA prior to issuing, for on-field conduct, any suspension or fine in excess of 
$50,000.  
 (d) The schedule of fines for on-field conduct will be provided to the 
NFLPA prior to the start of training camp in each season covered under this Agree-
ment. The 2011 schedule of fines, which has been provided to and accepted by the 
NFLPA, shall serve as the basis of discipline for the infractions indentified on that sche-
dule. The designated minimum fine amounts will increase by 5% for the 2012 League 
Year, and each League Year thereafter during the term of this Agreement. Where cir-
cumstances warrant, including, but not limited to, infractions that were flagrant and 
gratuitous, larger fines, suspension or other discipline may be imposed. On appeal, a 
player may assert, among other defenses, that any fine should be reduced because it is 
excessive when compared to the player’s expected earnings for the season in question. 
However, a fine may be reduced on this basis only if it exceeds 25 percent of one week 
of a player’s salary for a first offense, and 50 percent of one week of a player’s salary for 
a second offense. A player may also argue on appeal that the circumstances do not war-
rant his receiving a fine above the amount stated in the schedule of fines. 
 
Section 2. Hearings: 
 (a) Hearing Officers. For appeals under Section 1(a) above, the Commis-
sioner shall, after consultation with the Executive Director of the NFLPA, appoint one 
or more designees to serve as hearing officers. For appeals under Section 1(b) above, the 
parties shall, on an annual basis, jointly select two (2) or more designees to serve as hear-
ing officers. The salary and reasonable expenses for the designees’ services shall be 
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shared equally by the NFL and the NFLPA. Notwithstanding the foregoing, the Com-
missioner may serve as hearing officer in any appeal under Section 1(a) of this Article at 
his discretion. 
 (b) Representation. In any hearing provided for in this Article, a player may 
be accompanied by counsel of his choice. The NFLPA and NFL have the right to attend 
all hearings provided for in this Article and to present, by testimony or otherwise, any 
evidence relevant to the hearing. 
 (c) Telephone Hearings. Upon agreement of the parties, hearings under 
this Article may be conducted by telephone conference call or videoconference. 
 (d) Decision. As soon as practicable following the conclusion of the hear-
ing, the hearing officer will render a written decision which will constitute full, final and 
complete disposition of the dispute and will be binding upon the player(s), Club(s) and 
the parties to this Agreement with respect to that dispute. Any discipline imposed pur-
suant to Section 1(b) may only be affirmed, reduced, or vacated by the hearing officer, 
and may not be increased. 
 (e) Costs. Unless the Commissioner determines otherwise, each party will 
bear the cost of its own witnesses, counsel and other expenses associated with the ap-
peal. 
 (f) Additional Procedures for Appeals Under Section 1(a).  
 (i) Scheduling. Appeal hearings under Section 1(a) will be scheduled to 
commence within ten (10) days following receipt of the notice of appeal, except that 
hearings on suspensions issued during the playing season (defined for this Section as the 
first preseason game through the Super Bowl) will be scheduled for the second Tuesday 
following the receipt of the notice of appeal, with the intent that the appeal shall be 
heard no fewer than eight (8) days and no more than thirteen (13) days following the 
suspension, absent mutual agreement of the parties or a finding by the hearing officer of 
extenuating circumstances. If unavailability of counsel is the basis for a continuance, a 
new hearing shall be scheduled on or before the Tuesday following the orignal hearing 
date, without exception. 
 (ii) Discovery. In appeals under Section 1(a), the parties shall exchange 
copies of any exhibits upon which they intend to rely no later than three (3) calendar 
days prior to the hearing. Failure to timely provide any intended exhibit shall preclude its 
introduction at the hearing. 
 (iii) Record; Posthearing Briefs. Unless the parties agree otherwise, all 
hearings conducted under Section 1(a) of this Article shall be transcribed. Posthearing 
briefs will not be permitted absent agreement of the NFL and NFLPA or the request of 
the hearing officer. If permitted, such briefs shall be limited to five pages (single-spaced) 
and must be filed no later than three (3) business days following the conclusion of the 
hearing. 
  
Section 3. Time Limits: Each of the time limits set forth in this Article may be ex-
tended by mutual agreement of the parties or by the hearing officer upon appropriate 
motion. 
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Section 4. One Penalty: The Commissioner and a Club will not both discipline a player 
for the same act or conduct. The Commissioner’s disciplinary action will preclude or 
supersede disciplinary action by any Club for the same act or conduct. 
  
Section 5. Fine Money:  
 (a) Fines will be deducted at the rate of no more than $2,500 from each pay 
period, if sufficient pay periods remain; or, if less than sufficient pay periods remain, the 
fine will be deducted in equal installments over the number of remaining pay pe-
riods. For the 2016–2020 League Years, the amount will increase from a rate of $2,500 
to $3,500 from each pay period. 
 (b) For any fine imposed upon a player under Section 1(b), no amount of the 
fine will be withheld from the player’s pay pending the outcome of the appeal, except 
that if: (i) the fine is imposed on or after the thirteenth (13th) week of the regular season; 
(ii) the player or the NFLPA does not timely appeal; or (iii) the hearing on a fine im-
posed for conduct occurring through the thirteenth (13th) week of the regular season is 
delayed by the player or the NFLPA for any reason beyond the time provided for in 
Section 2(b) of this Article, the full amount of the fine shall be promptly collected.  
  (c) Unless otherwise agreed by the parties., fine money collected pursuant to 
this Article shall be allocated as follows: 50% to the Players Assistance Trust and 50% to 
charitable organizations jointly determined by the NFL and the NFLPA. In the absence 
of said joint determination, the NFL and the NFLPA shall each determine a charitable 
organization or organizations to which half of the second 50% shall be allocated.  
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ARTICLE 47 
UNION SECURITY 

 
Section 1. Union Security: Every NFL player has the option of joining or not joining 
the NFLPA; provided, however, that as a condition of employment commencing with 
the execution of this Agreement and for the duration of this Agreement and wherever 
and whenever legal: (a) any active player who is or later becomes a member in good 
standing of the NFLPA must maintain his membership in good standing in the NFLPA; 
and (b) any active player (including a player in the future) who is not a member in good 
standing of the NFLPA must, on the 30th day following the beginning of his employ-
ment or the execution of this Agreement, whichever is later, pay, pursuant to Section 2 
below or otherwise to the NFLPA, an annual service fee in the same amount as any 
initiation fee and annual dues required of members of the NFLPA. 
  
Section 2. Check-off: Commencing with the execution of this Agreement, each Club 
will check-off the initiation fee and annual dues or service charge, as the case may be, in 
equal weekly or biweekly installments from each preseason and regular season pay check, 
beginning with the first pay check after the date of the first preseason squad cutdown, 
for each player for whom a current check-off authorization (copy attached hereto as 
Appendix M and made a part of this Agreement) has been provided to the Club. The 
Club will forward the check-off monies to the NFLPA within seven days of the check-
off. 
  
Section 3. NFLPA Meetings: The NFLPA will have the right to conduct four meet-
ings on Club property each year, including one at the time of a Club’s minicamp, 
provided that the player representative or NFLPA office has given the Club reasonable 
notice of its desire to hold such a meeting by the close of business on Friday of the week 
before the week in which the meeting is to take place, or by the close of business Thurs-
day if the meeting is scheduled for the following Monday. No meeting will be held at a 
time which would disrupt a coach’s team schedule. The visits described in Article 21, 
Section 8(g) shall not apply toward the limit set forth in this Section. 
  
Section 4. NFLPA Player Group Licensing Program: The NFL recognizes that 
players have authorized the NFLPA to act as their agent in a Group Player Licensing 
program (defined below) for their benefit. The NFL hereby agrees that neither it, any 
Club, nor any affiliate of the NFL and/or any Club shall acquire, seek to acquire, induce 
others to acquire, or assist others in acquiring Group Player Licensing rights, or interfere 
in any manner with any player’s conveyance of such rights pursuant to the NFLPA 
Group Player Licensing program, except as otherwise explicitly agreed to between the 
NFLPA (or any of its affiliates) and the NFL (or any of its affiliates). Any disputes that 
arise regarding the NFL’s conduct in this regard shall be submitted for expedited arbitra-
tion pursuant to Article 43. The first such grievance in any calendar year shall be treated 
on an expedited basis without counting against the number of grievances the NFLPA 
may expedite pursuant to Article 43, Section 4; all subsequent such grievances in that 
calendar year shall count against the number of grievances the NFLPA may expedite 
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pursuant to Article 43, Section 4. For the purposes of this Section 4, Group Player Li-
censing shall be defined as the use of a total of six (6) or more NFL players’ names, 
signatures facsimiles, voices, pictures, photographs, likenesses and/or biographical in-
formation on or in conjunction with products (including, but not limited to, trading 
cards, clothing, videogames, computer games, collectibles, internet sites, fantasy games, 
etc.), marketing, advertising and promotional programs: (a) in any one product and/or 
sponsorship category, as defined by industry standards; or (b) in different categories if a 
total of six or more players are used and (i) the products, marketing, advertising or pro-
motional programs all use similar or derivative design or artwork or (ii) one such player 
product is used to promote another player product. For the purposes of this Section 4, 
Group Player Licensing includes, without limitation, products sold at retail and products 
that are used as promotional or premium items. Group Player Licensing shall not include 
“non-consumer facing” appearances by NFL players at any individual corporate hospi-
tality and/or other similar events by fewer than six (6) active NFL players. Nothing in 
this definition of Group Player Licensing shall be construed to limit the rights of the 
NFL or any NFL Club under applicable law, or any other provision of this Agreement. 
 
Section 5. Disputes: Any dispute over compliance with, or the interpretation, applica-
tion or administration of this Article will be processed pursuant to Article 43. Any 
decision of an arbitrator pursuant thereto will constitute full, final and complete disposi-
tion of the dispute, and will be binding on the player(s) and Club(s) involved and the 
parties to this Agreement. 
 
Section 6. Procedure for Enforcement: 
 (a) Upon written notification to the Management Council by the NFLPA 
that a player has not paid any initiation fee, dues or the equivalent service fee in violation 
of Section 1 of this Article, the Management Council will within seven days consider the 
matter. If there is no resolution of the matter within seven days, then the Club will, upon 
notification of the NFLPA, suspend the player without pay. Such suspension will con-
tinue until the NFLPA has notified the Club in writing that the suspended player has 
satisfied his obligation as contained in Section 1 of this Article. The parties hereby agree 
that suspension without pay is adopted as a substitute for and in lieu of discharge as the 
penalty for a violation of the union security clause of the Agreement and that no player 
will be discharged for a violation of that clause. The player’s contract will be tolled dur-
ing the period of any such suspension. A copy of all notices required by this “Procedure 
for the Enforcement of the Union Security Agreement Between the NFL Management 
Council and the NFLPA” will be simultaneously mailed to the player involved and the 
Management Council. 
 (b) It is further agreed that the term “member in good standing” as used in 
this Article applies only to payment of dues or initiation fee and not any other factors 
involved in union discipline. 
 (c) It is further agreed that notwithstanding anything else in this Agreement, 
if at any time in the term of the Agreement, any court or agency shall wholly or partially 
invalidate the provisions of this Article relating to Union Security, then the NFLPA may 
reopen this Agreement upon the giving of 10 days’ written notice, with reference solely 



 

209 

to the issue of Union Security, and both parties will have an obligation to resume negoti-
ations limited to the issue of Union Security, and both parties will be free to engage in 
whatever concerted or other action may be permitted by law in support of their posi-
tions. 
  
Section 7. NFLPA Responsibility: It is agreed that neither the NFL nor any Club shall 
be liable for any salary, bonus, or other monetary claims of any player suspended pur-
suant to the terms of Section 6 above. Collection of initiation fees, annual dues, service 
charges or other check-off amounts missed because of inadvertent errors shall be the 
responsibility of the NFLPA. The NFLPA shall be solely responsible for refunds to 
players in the case of any sums deducted not in conformity with the provisions of the 
NFLPA Constitution and Bylaws or applicable law. 
  
Section 8. Orientations: During the annual Timing and Testing Sessions of the Scout-
ing Combines, the NFL will use best efforts to ensure that the NFLPA will be permitted 
to present one-hour orientations for all of the college players attending the session. The 
orientation will include only information on the Career Planning Program, the Chemical 
Dependency Program, the NFLPA Agent Certification System, and other information 
contained in this Agreement and will encourage the players to participate fully in all 
activities of the Scouting Combine. The NFLPA will also have the right to reasonable 
space in the public area of the players’ hotel, staffed by NFLPA employees, to provide 
information requested by players during their free time at the Combine.  
 
Section 9. Rookie Symposium: The parties will discuss the timing, structure, and con-
tent of one or more annual Rookie orientation programs. 



 

210 

ARTICLE 48 
NFLPA AGENT CERTIFICATION 

 
Section 1. Exclusive Representation: The NFL and the Clubs recognize that, pursuant 
to federal labor law, the NFLPA will regulate the conduct of agents who represent play-
ers in individual contract negotiations with Clubs. On or after the date on which the 
NFLPA notifies the NFL that an agent regulation system is in effect and provides the 
NFL with a list of the NFLPA-certified agents, Clubs are prohibited from engaging in 
individual contract negotiations with any agent who is not listed by the NFLPA as being 
duly certified by the NFLPA in accordance with its role as exclusive bargaining agent for 
NFL players. The NFLPA shall provide and publish a list of agents who are currently 
certified in accordance with its agent regulation system, and shall notify the NFL and the 
Clubs of any deletions or additions to the list pursuant to its procedures. The NFLPA 
shall submit an updated list to the NFL monthly. The NFLPA agrees that it shall not 
delete any agent from its list until that agent has exhausted the opportunity to appeal the 
deletion pursuant to the NFLPA’s agent regulation system, except: (i) where an agent has 
failed to pass a written examination given to agents by the NFLPA; (ii) in extraordinary 
circumstances where the NFLPA’s investigation discloses that the agent’s conduct is of 
such a serious nature as to justify immediately invalidating the agent’s certification; (iii) 
where the agent has failed to pay his or her annual fee; (iv) where the agent has failed to 
attend an annual seminar required by the NFLPA; (v) where the agent’s certification has 
expired due to the agent’s inactivity in individual contract negotiations; (vi) where the 
agent has made improper contact with a college football player in violation of any appli-
cable NFLPA rules governing contact with players related to NCAA or NFL Draft 
eligibility; and (vii) where the agent has failed to sign the end of year certification re-
quired by Article 18, Section 2(b) of this Agreement. The NFLPA shall have sole and 
exclusive authority to determine the number of agents to be certified, and the grounds 
for withdrawing or denying certification of an agent. The NFLPA agrees that it will not 
discipline, dismiss or decertify agents based upon the results they achieve or do not 
achieve in negotiating terms or conditions of employment with NFL Clubs. This Section 
shall not limit the NFLPA’s ability to discipline agents for malfeasance or for violation of 
state or federal law. 
  
Section 2. Enforcement: Under procedures to be established by agreement between 
the NFL and the NFLPA, the Commissioner shall disapprove any NFL Player Con-
tract(s) between a player and a Club unless such player: (a) is represented in the 
negotiations with respect to such NFL Player Contract(s) by an agent or representative 
duly certified by the NFLPA in accordance with the NFLPA agent regulation system and 
authorized to represent him; or (b) acts on his own behalf in negotiating such NFL Play-
er Contract(s). 
 
Section 3. Penalty: Under procedures to be established by agreement between the NFL 
and the NFLPA, the NFL shall impose a fine of $30,000 upon any Club that negotiates 
any NFL Player Contract(s) with an agent or representative not certified by the NFLPA 
in accordance with the NFLPA agent regulation system if, at the time of such negotia-
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tions, such Club either (a) knows that such agent or representative has not been so certi-
fied or (b) fails to make reasonable inquiry of the NFLPA as to whether such agent or 
representative has been so certified. Such fine shall not apply, however, if the negotiation 
in question is the first violation of this Article by the Club during the term of this 
Agreement. It shall not be a violation of this Article for a Club to negotiate with any 
person named on (or not deleted from) the most recently published list of agents certi-
fied by the NFLPA to represent players. The fine amount set forth in this Section shall 
increase by 5% each League Year beginning in the 2012 League Year. 



 

212 

ARTICLE 49 
PLAYER SECURITY 

 
Section 1. No Discrimination: There will be no discrimination in any form against any 
player by the NFL, the Management Council, any Club or by the NFLPA because of 
race, religion, national origin, sexual orientation, or activity or lack of activity on behalf 
of the NFLPA. 
 
Section 2. Personal Appearance: Clubs may make and enforce reasonable rules go-
verning players’ appearance on the field and in public places while representing the 
Clubs; provided, however, that no player will be disciplined because of hair length or 
facial hair. 
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ARTICLE 50 
COMMITTEES 

 
Section 1. Joint Committee:  
 (a) A Joint Committee on Player Safety and Welfare (hereinafter the “Joint 
Committee”) will be established for the purpose of discussing the player safety and wel-
fare aspects of playing equipment, playing surfaces, stadium facilities, playing rules, 
player-coach relationships, and any other relevant subjects. The Joint Committee will 
consist of six members: three Club representatives (plus advisors) and three NFLPA 
representatives (plus advisors). The Joint Committee will not have the power to commit 
or bind either the NFLPA or the Management Council on any issue. The Joint Commit-
tee may discuss and examine any subject related to player safety and welfare it desires, 
and any member of the Committee may present for discussion any such subject. Any 
Committee recommendation will be made only to the NFLPA, the Management Coun-
cil, the Commissioner, or any appropriate committee of the NFL; such recommendation 
will be given serious and thorough consideration. 
 (b) The Joint Committee may employ consultants to assist it in the perfor-
mance of its functions; the compensation and expenses of any such consultants will be 
paid in such manner as the Committee decides. The respective members of the Joint 
Committee will be selected and the length of their terms fixed under such rules as the 
NFLPA and the Management Council separately establish; the original appointees on the 
Committee will be selected within thirty (30) days following the execution of this 
Agreement. 
 (c) Immediately following the NFL annual meeting, the NFLPA will be 
given notice of all proposed playing rule changes, either tentatively adopted by the Clubs 
or put over for further consideration at a later league meeting. If the NFLPA believes 
that the adoption of a playing rule change would adversely affect player safety, then 
within seven (7) days of receiving such notice the NFLPA may call a meeting of the Joint 
Committee to be held within one (1) week to discuss such proposed rule change. Within 
five (5) days after such meeting, if the NFLPA continues to believe that the adoption of 
a playing rule change would adversely affect player safety, the NFLPA may request an 
advisory decision by one of the arbitrators designated in Article 43. A hearing before 
such arbitrator must be held within seven (7) days of the Joint Committee meeting and 
the arbitrator must render his decision within one (1) week of the hearing. No such 
playing rule change will be made by the Clubs until after the arbitrator’s advisory deci-
sion unless the arbitrator has not rendered his decision within one (1) week of the 
hearing. The arbitrator’s decision will be advisory only, not final and binding. Except as 
so limited, nothing in this section will impair or limit in any way the right of the Clubs to 
make any playing rule change whatsoever. 
 (d) The NFLPA shall have the right to commence an investigation before 
the Joint Committee if the NFLPA believes that the medical care of a team is not ade-
quately taking care of player safety. Within 60 days of the initiation of an investigation, 
two or more neutral physicians will be selected to investigate and report to the Joint 
Committee on the situation. The neutral physicians shall issue a written report within 60 
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days of their selection, and their recommendations as to what steps shall be taken to 
address and correct any issues shall be acted upon by the Joint Committee. 
 
Section 2. Competition Committee: The NFLPA will have the right to appoint two 
persons to attend those portions of the annual meeting of the NFL Competition Com-
mittee dealing with playing rules to represent the players’ viewpoint on rules. One of the 
appointees shall have a vote on all matters considered at the meeting which relate to 
playing rules. The NFLPA appointees will receive in advance copies of all agenda and 
other written materials relating to playing rules provided to other Committee members. 
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ARTICLE 51 
MISCELLANEOUS 

 
Section 1. Endorsements:  
 (a) No Club may unreasonably refuse to permit a player to endorse a prod-
uct. Notwithstanding the foregoing, and without affecting interpretation of the preceding 
sentence, no player will be permitted to be a party to any endorsement arrangement of 
any kind with a company associated with the production, manufacture, or distribution of 
a substance that has been banned by the Policy on Anabolic Steroids and Related Sub-
stances. The NFL and the NFLPA will agree each year on a list of such companies. 
 (b) The placement of a sponsor’s logo on a jersey does not constitute en-
dorsement by any player of that sponsor. Players shall not challenge or refuse to wear 
jerseys with sponsor logos. 
 
Section 2. Player Attire:  
 (a) Neither the NFL nor any of the Clubs may have any rule prohibiting or 
limiting the type of footwear or gloves which may be worn by players on the field, ex-
cept to the extent such rules or limitations are based on safety or competitive 
considerations as determined by the NFL; the parties reserve their respective positions 
on whether the NFL or any of the Clubs may have any such rule relating solely to image 
considerations. The foregoing notwithstanding, the NFL and Clubs shall have the right 
to regulate any third party branding or other commercial identification that may appear 
on any footwear or gloves worn by players on the field or its environs on game days 
and/or at any Club’s official mandatory minicamp(s), official preseason training camp, 
and all Club practice sessions. 
 (b) On game days, prior to the game and continuing until 90 minutes after 
the whistle ending each game (preseason or regular season), as well as at any Club’s 
official mandatory minicamp(s), official preseason training camp, and all Club practice 
sessions, players: (i) shall wear any uniforms and/or related items (e.g., practice jerseys) 
required by the NFL or Club (regardless of any third party branding that may appear on 
such uniforms and/or related items as may be determined by the NFL or Club), pro-
vided that no individual player and/or discrete group of players will be required to wear 
attire with third-party branding that is different from the branding on the attire of other 
players and further provided that no third-party sponsor will depict any player in adver-
tising or promotional materials in a manner that constitutes an “Endorsement” as 
defined in Paragraph 4(a) of the Player Contract absent consent from the player; and (ii) 
will be prohibited from wearing, displaying, or orally promoting equipment, apparel, or 
other items that carry commercial names or logos of companies in any televised inter-
view on Club premises, unless such commercial identification has been approved in 
advance by the League office. 
 (c) Notwithstanding Subsection (b) above, players will be permitted to wear 
apparel bearing the logo “Players Inc.” and/or the logo “NFLPA” during televised in-
terviews in the locker room following preseason and regular season games, provided that 
such apparel does not display the names, logos, or other identifying marks of any other 
entity or product that is licensed by or associated with Players Inc. or the NFLPA, in-
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cluding, but not limited to, the manufacturer of the apparel or any sponsor or licensee of 
Players Inc., the NFLPA, or any individual player. The parties reserve their respective 
positions on the applicability of this provision to apparel bearing the logo “NFL Play-
ers.” 
 (d) The provisions in Subsections (a)–(c) above shall not be used or referred 
to in any dispute between the parties over prohibition by the League and/or any Club of 
the wearing of unapproved commercial items in circumstances other than as expressly 
addressed in those Subsections. 
 
Section 3. Appearances: No Club may unreasonably require a player to appear on radio 
or television or other news media (including internet and print). 
 
Section 4. Promotion: The NFLPA will use its best efforts to ensure that the players 
cooperate with the Clubs and the news media (including television, radio, internet, print) 
in reasonable promotional activities on behalf of the Clubs and the NFL. 
 
Section 5. Deduction: The involuntary deduction of amounts from any compensation 
due to a player for the purpose of compensating any Club personnel is prohibited. 
 
Section 6. Public Statements: The NFLPA and the Management Council agree that 
each will use reasonable efforts to curtail public comments by Club personnel or players 
which express criticism of any club, its coach, or its operation and policy, or which tend 
to cast discredit upon a Club, a player, or any other person involved in the operation of a 
Club, the NFL, the Management Council, or the NFLPA. 
  
Section 7. Address: The Management Council will furnish upon request to the NFLPA 
whatever address and telephone lists that Clubs have covering all players who are under 
contract to the Clubs as of October 1 for in-season information, and under contract to 
the Club as of January 1 for offseason information. The Management Council will not 
divulge player telephone numbers to the media or the public. As of the first preseason 
cutdown date, the Management Council will provide to the NFLPA employment dates 
for all players who are then under contract to the Clubs. 
 
Section 8. NFLPA Tickets: Two (2) complimentary tickets will be made available to 
the NFLPA to permit attendance at each regularly scheduled League game by authorized 
NFLPA representatives. All Clubs will make their best efforts to make available four (4) 
additional tickets to the NFLPA for purchase. The NFLPA will provide a list of autho-
rized representatives who may purchase tickets to the NFL. The NFLPA must notify the 
home Club of its desire to attend such a game at least five days prior to the date of the 
game. Such representatives must possess appropriate identification. 
 
Section 9. Player Tickets: Two (2) complimentary tickets will be made available to 
each player for each home game of his Club for personal use and not for resale. Each 
player will be afforded the opportunity to purchase two (2) tickets for each away game of 
his Club (for personal use and not for resale) from the best tickets available for public 
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sale immediately prior to the public sale for each game. For purposes of this Section as it 
applies to preseason or regular season games, the word “player” shall be defined as any 
player on the Club’s Active/Inactive List, Practice Squad, PUP or N-F/I List, or Injured 
Reserve List. Each Club will provide players with the opportunity to purchase two (2) 
tickets to the Super Bowl game each year, subject to reasonable safeguards to avoid 
scalping of the tickets. Clubs are not required to provide Practice Squad players with the 
opportunity to purchase Super Bowl tickets. 
 
Section 10. Tests: No psychological or personality tests will be given to any player after 
he signs his first contract with an NFL Club. This restriction does not apply to the 
League mandate regarding neuropsychological testing. A Free Agent may agree to take a 
psychological or personality test if so requested by a Club interested in his services. A 
player is entitled to review the results of his psychological or personality tests upon re-
quest. 
 
Section 11. League Security: A player will have the right, if he so requests, to have an 
NFLPA representative present during an interview by any representative of NFL Securi-
ty if the player has a reasonable basis for believing that Commissioner discipline might 
result from the interview. 
 
Section 12. Career Planning Program: The parties will continue their programs to 
provide information to current and former players concerning financial advisors and 
financial advisory firms and shall jointly (at the Annual Rookie Symposia and otherwise) 
and separately develop new methods to educate such players concerning the risks of 
various investment strategies and products, as well as the provision of any background 
investigation services. Neither the NFL, nor any Club, nor the NFLPA shall be respon-
sible for any investment decisions made by players; players and any advisors who they 
select will bear sole responsibility for any investment or financial decisions that are made. 
 
Section 13. On-Field Microphones and Sensors:  
 (a) During NFL games and for the express purpose of creating NFL pro-
gramming, NFL Films will be permitted to put microphones on any players that NFL 
Films selects. During the regular season each starting quarterback will be required to 
wear a microphone at least once, and no player will be required to wear a microphone 
for this purpose more than four times during the course of any regular season. There will 
be no limitation with respect to the number of times a player can be required to wear a 
microphone during the preseason or postseason. None of the sound captured for this 
purpose can be used during the game in which the player is mic’d without the player’s 
prior permission, and, unless such prior permission is given, none of the captured sound 
can be used until viewed and approved by the player or his selected team representative 
who will have the right to embargo any material he deems to be extremely sensitive or 
inappropriate. Players may also embargo for a limited time material deemed to be confi-
dential or that might place the player or team at a competitive disadvantage. Players or 
their selected team representative must advise NFL Films of any material they wish to 
have embargoed within 24 hours of receiving the material. 
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 (b) For the television broadcast of all NFL preseason, regular season and 
postseason games NFL Broadcasting, on behalf of the League’s network television part-
ners, can require offensive linemen to wear microphones embedded in shoulder pads in 
order to capture ambient sound from the playing field. The pads will be wired by NFL 
Films-trained technicians. Microphones will be opened after the offense breaks the hud-
dle and will be closed a few seconds after the snap of the ball. At no time will the 
microphones be open when the players are in the locker room, the huddle or the team 
bench areas and all transmissions will be encrypted. Audio captured in accordance with 
this provision will be used only in the live ambient audio mix of that particular 
game. The NFL will require its television partners to agree to use best efforts to refrain 
from broadcasting any captured audio that contains inappropriate or sensitive content, 
and that their failure to do so shall result in a loss of the right to broadcast such audio in 
the future. 
 (c) The NFL may require all NFL players to wear during games and practic-
es equipment that contains sensors or other nonobtrusive tracking devices for purposes 
of collecting information regarding the performance of NFL games, including players’ 
performances and movements, as well as medical and other player safety-related data. 
Sensors shall not be placed on helmets without the NFLPA’s consent. Before using 
sensors for health or medical purposes, the NFL shall obtain the NFLPA’s consent. 
  
Section 14. Practice Squad Super Bowl Rings: Practice Squad players on a Club that 
wins the Super Bowl at the time of the Super Bowl will be entitled to a ring similar in 
appearance to the one provided to players on the Active/Inactive List but the Club, in its 
sole discretion, may provide any Practice Squad player with a ring of lesser value. 
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ARTICLE 52 
PLAYER BENEFIT COSTS 

 
Section 1. General Right of Reduction: The NFLPA will have the unilateral right to 
reduce or freeze each separate and individual Player Benefit Cost and the applicable 
benefit, with the exception of (1) benefits under the Bert Bell/Pete Rozelle NFL Player 
Retirement Plan (the “Retirement Plan”), (2) benefits under the NFL Player Disability 
Plan (the “Disability Plan”), and (3) postseason pay (although the NFLPA will have the 
unilateral right to direct that postseason pay will not be increased), in a League Year, if 
such right is exercised on or before April 15 of such League Year. However, such action 
cannot reduce total Player Benefit Costs below 5% of Projected AR, as defined in Ar-
ticle 12 and Player Benefit Costs required by law cannot be reduced. 
  
Section 2. Right of Restoration: Each separate and individual Benefit reduced or 
frozen pursuant to Section 1 above may be unilaterally restored by the NFLPA in whole 
or in part for a League Year, if such right is exercised on or before April 15 of such 
League Year. Each Benefit may be restored up to but not in excess of its prescribed level 
for that League Year in this Agreement. 
 
Section 3. Resolution of Disputes: In the event the NFLPA and the NFL are unable 
to agree to Projected Benefits for the League Year for which the Salary Cap is being set, 
the parties will proceed immediately to mediation and binding arbitration on an expe-
dited schedule so that all such differences are resolved in time for the timely issuance of 
the Special Purpose Letter for that League Year. Such mediation and binding arbitration 
will be presided over by the Benefit Arbitrator pursuant to the following procedure: 
 (a) The parties will submit in writing to the Benefit Arbitrator their respec-
tive calculations of Projected Benefits for the forthcoming year.  
 (b) Thereafter, the Benefit Arbitrator, upon receipt of such submissions by 
each party, will immediately convene an expedited hearing at the site of his or her selec-
tion. Such hearing will proceed for no more than three days, the first day of which will 
include whatever mediation efforts the Benefit Arbitrator deems appropriate; provided, 
however, that such mediation will not be binding on the parties. 
 (c) As soon as possible following the closing of such expedited hearing, the 
Benefit Arbitrator will render his or her decision, which will be final and binding on the 
parties. Post-hearing briefs following the close of such hearing will be permitted only if 
requested by the Benefit Arbitrator, and any post-hearing brief so requested must be 
submitted within one (1) week, with no extension. The parties intend that post-hearing 
briefs will be requested only in unusual circumstances. In no event will the Benefit Arbi-
trator’s decision be rendered and delivered to the parties any later than five (5) days prior 
to the scheduled issuance of the Special Purpose Letter. 
 
Section 4. Limitations on Contributions:  
 (a)  No NFL Club shall have any obligation, directly or indirectly, to contri-
bute to the Second Career Savings Plan, the Player Annuity Program, the Severance Pay 
Plan, the NFL Player Disability Plan (except that portion of the Disability Plan refe-
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renced in Section 4 of Article 61), the Gene Upshaw Health Reimbursement Account, 
the Neuro-Cognitive Disability Benefit, the Workers’ Compensation Time Offset Fund, 
the Performance Based Pool, the Tuition Assistance Plan, the NFL Player Insurance 
Plan,  the Player Long-Term Care Insurance Plan, or Legacy Benefit (individually, a 
“Player Benefit Arrangement”) with respect to any year following expiration of this 
Agreement except to the extent required by the Internal Revenue Code or other applica-
ble laws except to the extent preempted by ERISA. Each Player Benefit Arrangement 
shall be amended to prevent any employer-provided benefit from accruing or being 
otherwise credited or earned thereunder with respect to any year following the expiration 
of this Agreement, and to provide that no expense incurred in maintaining the Player 
Benefit Arrangement in a year following the expiration of this Agreement shall be paid, 
directly or indirectly, by an NFL Club except to the extent required by law.  
 (b) The parties will amend all benefit plans qualified under Section 401(a) of 
the Internal Revenue Code to ensure that an NFL Club will be required to make contri-
butions to any qualified benefit plan only to the extent that such contributions are 
deductible when made under the limits of Section 404(a) of the Internal Revenue Code.  
 
Section 5. Timing: Player Benefit Costs for pension funding, the Second Career Sav-
ings Plan, the NFL Player Disability Plan, the Player Annuity Program, the Tuition 
Assistance Plan, the Gene Upshaw Health Reimbursement Account, the 88 Benefit, and 
the Player Long Term Insurance Plan, Neuro-Cognitive Disability Plan, and the Legacy 
Benefit will be deemed to be made in a League Year for purposes of this Agreement if 
made in the Plan Year beginning in the same calendar year as the beginning of such 
League Year. 
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ARTICLE 53 
RETIREMENT PLAN 

 
Section 1. Maintenance and Definitions: The Bert Bell/Pete Rozelle NFL Player 
Retirement Plan (the “Retirement Plan” ) will be continued and maintained in full force 
and effect during the term of this Agreement, but no further benefits will accrue except 
as provided in Section 3. The Retirement Plan, and all past and future amendments 
thereto as adopted in accordance with the terms of that Plan, are incorporated by refer-
ence and made a part of this Agreement; provided, however, that the terms used in such 
Plan and the definitions of such terms are applicable only to such Plan and shall have no 
applicability to this Agreement unless the context of this Agreement specifically man-
dates the use of such terms. 
 
Section 2. Contributions: For the 2011 Plan Year and continuing for each Plan Year 
thereafter that begins prior to the expiration of the Final League Year, a contribution will 
be made to the Retirement Plan on behalf of each NFL Club as actuarially determined to 
be necessary to fund the benefits provided in this Article, based on the actuarial assump-
tions and methods contained in Appendix N. No provision of this Agreement will 
eliminate or reduce the obligation to provide the benefits described in this Article, or 
eliminate or reduce the obligations of the NFL Clubs to fund retirement benefits. Con-
tributions will be used exclusively to provide retirement benefits and to pay expenses. 
Contributions for a Plan Year will be made on or before the end of each Plan Year. 
Benefit Credits for future seasons and benefits subject to Retirement Board approval, if 
any, and contributions, if any, for Plan Years beginning on and after the expiration of the 
Final League Year will be determined pursuant to future collective bargaining agree-
ments, if any. It will be the duty of the Retirement Board of the Retirement Plan to 
pursue all available legal remedies in an effort to assure timely payment of all contribu-
tions due under this Agreement.  
 
Section 3. Benefit Credits: Effective for payments on and after September 1, 2011, the 
parties will amend Section 4.1 of the Retirement Plan to provide the following Benefit 
Credits for the indicated Credited Seasons:  
 

Credited Season in Plan 
Year 

Benefit 
Credit 

Before 1982 $ 250 
1982 through 1992 $ 255 
1993 and 1994 $ 265 
1995 and 1996 $ 315 
1997 $ 365 
1998 through 2011 $ 470 
2012 through 2014 $ 560 
2015 through 2017 $ 660 
2018 through 2020 $ 760 
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Benefits for affected players in pay status shall be proportionately increased based on the 
new and prior Benefit Credits. 
  
Section 4. New Arbitration Procedures: Effective for benefit disputes arising under 
Retirement Plan Section 8.3(c) on and after September 1, 2011, the parties will amend 
the Retirement Plan to provide that the arbitrator selected to resolve the dispute must 
base his decision solely on the administrative record that was before the Retirement 
Board, as it may be supplemented by records that were in existence prior to the date the 
dispute is referred to the arbitrator. In addition, each side shall be permitted to take 
depositions of any expert relied on by the other side based on the administrative record, 
supplemented as provided above.  

 
Section 5. Annual Benefit Eligibility Audits: The Retirement Board shall engage an 
independent firm mutually selected by the NFL and the NFLPA to examine annually a 
representative sample of persons receiving benefits under the Retirement Plan to ensure 
that each such person is eligible to receive the benefits being provided. 
 
Section 6. Vesting Requirements: Effective March 31, 2012, for players who first earn 
an hour of service thereafter, a player who does not have three Credited Seasons shall 
vest only if he has earned five (5) Years of Service. 
 
Section 7. Death Benefits: Effective for payments on or after September 1, 2011, the 
parties will amend Section 7.2 of the Retirement Plan to insert after “$3,600,” the follow-
ing: “($4,000 (effective January 1, 2014) and $4,400 (effective January 1, 2018)).”  
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ARTICLE 54 
SECOND CAREER SAVINGS PLAN 

 
Section 1. Maintenance: The NFL Player Second Career Savings Plan (“Savings Plan”), 
and all past and future amendments thereto as adopted in accordance with the terms of 
that Plan, are incorporated by reference and made a part of this Agreement; provided, 
however, that the terms used in such Plan and the definitions of such terms are applica-
ble only to such Plan and shall have no applicability to this Agreement unless the context 
of this Agreement specifically mandates the use of such terms. Such Plan will be contin-
ued and maintained in full force and effect during the term of this Agreement. 
 
Section 2. Contributions: 
 (a) For each of the Plan Years 2011 and thereafter, a contribution will be 
made to the Savings Plan on behalf of each NFL Club as follows: 
 (i) Matching Contributions. The NFL Clubs in the aggregate will contri-
bute a matching amount for each player who earns a Credited Season during such Plan 
Year, who would qualify for a Minimum Contribution under (ii) below if Matching Con-
tributions were not made on his behalf, and who makes a salary reduction contribution 
to the Savings Plan (“Matching Contribution”). The amount of such Matching Contribu-
tion shall be two dollars (up to a maximum of: $24,000, for the 2011–14 Plan Years; 
$26,000, for the 2015–2018 Plan Years; and $28,000, for the 2019–2020 Plan Years) for 
each of the Plan Years 2011 through 2020 for each dollar contributed by the player. Any 
salary reduction contribution made by a player to the Savings Plan during a calendar year 
will be eligible to be matched in the Plan Year that begins during such calendar year. The 
NFL Clubs will be required to contribute the Matching Contribution: 
 (A) by December 1 of such Plan Year for those players who (i) earn a Cre-
dited Season by and through the sixth week of the regular season and (ii) make a salary 
reduction contribution of $10,000 or more to the Savings Plan for that calendar year by 
the end of the first full week in November of such Plan Year; and 
 (B) by the last day of such Plan Year (March 31 of the following calendar 
year) for all other eligible players. 
 (ii) Minimum Contribution. The NFL Clubs in the aggregate will contri-
bute to the Savings Plan a contribution each League Year in the amount of (1) at least 
$3,600 for each player who earned a Credited Season during such Plan Year and who has 
at least three or more Credited Seasons after earning such Credited Season, (2) at least 
$7,200 for each player who earns a Credited Season during such Plan Year and who has 
exactly two Credited Seasons after earning such Credited Season, plus (3) to the extent 
necessary to support the combined tax deductions for both the Second Career Savings 
Plan and the qualified portions of the Player Annuity Program, at least $1,000 for each 
player who earns a Credited Season during such Plan Year and who has exactly one 
Credited Season after earning such season. Any Matching Contribution made on behalf 
of a player will reduce his Minimum Contribution on a dollar-for-dollar basis (but not 
below zero). Any and all Minimum Contributions that are not Matching Contributions 
described in Subsection (a)(i) above shall be made by and as of the last day of the Plan 
Year. 
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 (iii) Expenses. The NFL Clubs will make advance contributions to the Sav-
ings Plan in an amount sufficient to pay all administrative expenses approved by the 
Savings Board.  
 (b) Future Contributions and Collection. Contributions, if any, for subse-
quent years will be determined pursuant to future collective bargaining agreements, if 
any. It will be the duty of the fiduciaries of the Savings Plan to pursue all available legal 
remedies in an effort to assure payment of all contributions due under this Agreement. 
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ARTICLE 55 
PLAYER ANNUITY PLAN 

 
Section 1. Establishment: The NFL Player Annuity Program (“Annuity Program”) will 
be continued and maintained in full force and effect during the term of this Agreement, 
except that the structure of the Program will be amended to include both a taxable por-
tion (“Taxable Portion”), a tax-qualified portion (“Qualified Portion”), and, to the extent 
that contributions to such new tax-qualified portion would be deductible as business 
expenses in the year contributed, a second tax-qualified portion. The Annuity Program, 
and all future amendments thereto as adopted in accordance with the terms of that Pro-
gram, are incorporated by reference and made a part of this Agreement; provided, 
however, that the terms used in such Program and the definitions of such terms are 
applicable only to such Program, and shall have no applicability to this Agreement unless 
the context of this Agreement specifically mandates the use of such terms.  
 
Section 2. Contributions: For each League Year of this Agreement, a contribution will 
be made to the Annuity Program on behalf of the NFL Clubs as follows (unless changed 
by the NFLPA pursuant to Article 52 of this Agreement): 
 (a) Expenses. The NFL Clubs will make advance contributions to the An-
nuity Program in an amount sufficient to pay all administrative expenses approved by the 
Annuity Board. For purposes of this provision the term “administrative expenses” does 
not include reserve or similar capital requirements. 
 (b) Allocation. In the 2011–2020 League Years, an Allocation will be made 
for each eligible Player who earns a Credited Season (as that term is defined in the Bert 
Bell/Pete Rozelle NFL Player Retirement Plan) in an Annuity Year and who has a total 
of four or more Credited Seasons as of the end of such Annuity Year. The amount of 
the Allocation will be: $65,000, for each of the Annuity Years 2011 through 2013; 
$80,000, for each of the Annuity Years 2014 through 2017; and $95,000, for each of the 
Annuity Years 2018 through 2020. 
 (c) Future Contributions. Contributions, if any, for subsequent years will 
be determined pursuant to future collective bargaining agreements, if any. It will be the 
duty of the fiduciaries of the Player Annuity Program to pursue all available legal reme-
dies in an effort to assure payment of all contributions due under this Agreement. 
 
Section 3. Timing: An eligible player who earns a Credited Season through the sixth 
week of the regular season of an Annuity Year will receive an allocation on December 1 
of such Annuity Year. All other players who are entitled to an allocation in an Annuity 
Year will receive an allocation on March 31 of such Annuity Year. 
 
Section 4. Structure: The Annuity Program will hold assets for the sole benefit of play-
ers and their beneficiaries and to pay all expenses of the Annuity Program approved by 
the Annuity Board. The Annuity Program is intended, except the tax qualified portions 
described below, to be a program of deferred compensation that is not tax-qualified 
within the meaning of Section 401(a) of the Internal Revenue Code. Accordingly, it is 
intended that individual allocations will be subject to current taxation, and that taxes will 
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be withheld in accordance with the requirements of applicable federal, state, and local 
law. The parties intend that the amount of each individual taxable allocation remaining 
after withholding taxes will be used to purchase an annuity. 
 
Section 5. New Tax-Qualified Portion:  
 (a) The parties agree, to the extent that contributions to such new tax-
qualified portion would be deductible as business expenses in the year contributed, to 
amend the Player Annuity Program so that a portion of the Allocations will be contri-
buted to a second Qualified Portion. The remaining portion of the Allocations, if any, 
will continue to be credited to the Taxable Portion. The portion of the Allocations to be 
contributed to the Qualified Portions will be the largest multiple of $1,000 that does not 
exceed (1) the amount that is currently deductible by the NFL Clubs under Section 404 
of the Internal Revenue Code, and (2) the maximum amount permitted by Section 415 
of the Internal Revenue Code. 
 (b) The parties agree that a player who earns his second or third Credited 
Season will receive one allocation of $5,000 for that year in the Qualified Portion, subject 
to a vesting schedule.  Forfeitures will be used to reduce employer contributions.  Alloca-
tions in later years for a player will be reduced to the extent such player receives an 
allocation for his second or third Credited Season. 
 
Section 6. NFL Player Annuity & Insurance Company Net Worth: Unless unusual 
circumstances exist that warrant a greater Net Worth, the estimated Net Worth of the 
NFL Player Annuity & Insurance Company (“Company”) at the end of each calendar 
year shall not be less than the greater of (1) one percent (1%) of the total Segregated 
Accounts, or (2) $3.5 million. For purposes of this calculation, Net Worth is defined as 
the net worth of the Company as shown in the pro forma financial statements. At its last 
meeting in each calendar year, the Company’s Board of Directors shall determine: 
 (a) Whether or not unusual circumstances exist that warrant a greater esti-
mated Net Worth; 
 (b) The amount of any payment to the player Segregated Accounts from the 
Company General Account for the current year, such that the estimated Net Worth for 
the current year does not unreasonably exceed the above limits; and 
 (c) The amount, if any, by which the Company charge to the player Segre-
gated Accounts for the upcoming calendar year should be changed, such that the 
estimated Net Worth at the end of the following calendar year is not expected to unrea-
sonably exceed or be less than the above limits. 
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ARTICLE 56 
TUITION ASSISTANCE PLAN 

 
Section 1. Maintenance: The NFL Player Tuition Assistance Plan will provide up to 
$15,000 per League Year ($20,000 per League Year for the 2015–2020 League Years) as 
reimbursement for tuition, fees, and books to any player who earns an average of “C” or 
better per semester at an eligible educational institution within the meaning of Section 
529(e)(5) of the Internal Revenue Code. The NFL Player Tuition Assistance Plan is a 
written plan that is intended to qualify as an educational assistance program under Sec-
tion 127 of the Internal Revenue Code that provides benefits to a player in any calendar 
year up to the maximum exclusion amount of Section 127 of the Internal Revenue Code, 
to minimize the tax burden on players. Benefits in excess of the maximum exclusion of 
Section 127 of the Internal Revenue Code in any calendar year will be subject to wage 
withholdings. To be eligible for reimbursement, fees must be associated with the course 
or courses taken, and no more than $400 in fees will be reimbursed for any semester. 
The Plan Year for the Tuition Assistance Plan begins on April 1. The Plan and all past 
and future amendments thereto as adopted in accordance with the terms of that Plan, are 
incorporated by reference and made a part of this Agreement; provided, however, that 
the terms used in such Plan and the definitions of such terms are applicable only to such 
Plan and shall have no applicability to this Agreement unless the context of this Agree-
ment specifically mandates the use of such terms. The Plan will be continued and 
maintained in full force and effect during the term of this Agreement and must at all 
times comply with the terms of this Article. 
 
Section 2. Eligibility:  
 (a) To be eligible for reimbursement in any League Year, the player must 
have earned at least one Credited Season prior to the beginning of an academic year and 
(i) be on the Active, Inactive, or Reserve/Injured roster for the first game of the NFL 
regular season for reimbursement for the Fall semester during that NFL season, or (ii) be 
on the Active, Inactive, or Reserve/Injured roster for the last game of the NFL regular 
season for reimbursement for any other semester during that academic year. 
 (b) A player, who (i) is not eligible for benefits under 2(a) above, (ii) has at 
least one Credited Season after the 2005 Season, and (iii) has at least five (5) Credited 
Seasons under the Bert Bell/Pete Rozelle NFL Player Retirement Plan, shall be eligible 
to be reimbursed for up to $45,000 (up to $60,000 in the 2015–2020 League Years) of 
his expenses incurred for qualifying tuition, fees and books, provided such expenses are 
incurred within 48 months of the first day of the League Year immediately following the 
player’s last regular or post season game and otherwise satisfy the conditions of the plan. 
 (c) A player who has just completed his first Credited Season will be eligible 
to be reimbursed for a course that begins after his Club’s final game of that season and 
prior to the next following season provided that: 
 (i) if, on the day the course begins, the player is under contract with a Club; 
and 
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 (ii) if any portion of the course is taught after the start of his Club’s offsea-
son workout program, that the player does not have to travel more than 100 miles from 
that Club’s main practice facility to take the course, provided that 
 (iii) the Parties may waive the 100 mile limitation in any individual case, based 
upon a showing of unreasonable hardship. 
 
Section 3. Reimbursement: An eligible player will be reimbursed no more than seventy 
five (75) days after the player submits a certified transcript from the eligible educational 
institution for that semester, and receipts demonstrating payment for tuition, fees, or 
books, but only if his completed application is received by the Plan Administrator within 
six (6) months of the date he completes the course. 
 
Section 4. Administration: The NFL shall administer the Tuition Assistance Plan. 
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ARTICLE 57 
LEGACY BENEFIT 

 
Section 1.  Establishment:  Effective August 4, 2011, the NFL shall establish a benefit 
known as the “Legacy Benefit.” The Legacy Benefit will be provided from the Retire-
ment Plan to vested players who had Credited Seasons prior to 1993. 
 
Section 2. Benefit: The parties will jointly determine no later than fourteen days after 
the effective date of this Agreement, the amount of the additional benefit to be provided 
under the Legacy Benefit and to whom it will be provided (e.g., to players who have no 
Credited Seasons after 1992, to players who had Credited Seasons before 1993 but no 
Credited Seasons after a specified season, or to all vested players with any Credited Sea-
sons prior to 1993). 
 
Section 3. Cost: The NFL and its Clubs shall make an aggregate contribution of ap-
proximately $620 million to the Legacy Benefit over the term of this Agreement, 49% of 
which shall count as a Player Benefit Cost. 
 
 
 



 

230 

ARTICLE 58 
88 BENEFIT 

 
Section 1. Establishment: The parties established the “88 Plan,” to provide medical 
benefits to former Players who are (1) vested due to their Credited Seasons or their total 
and permanent disability under the Bert Bell/Pete Rozelle NFL Player Retirement Plan, 
and (2) determined by the governing Board of the 88 Plan (the “88 Board”) to have 
“dementia,” amyotrophic lateral sclerosis (ALS), and/or Parkinson’s disease as defined 
by the parties. The 88 Plan is jointly administered, pursuant to the requirements of the 
Taft-Hartley Act, in a manner similar to the NFL Player Second Career Savings Plan 
(“Savings Plan”). The 88 Plan, and any and all future amendments thereto, will be incor-
porated by reference and made a part of this Agreement; provided, however, that the 
terms used in such Plan and the definitions of such terms are applicable only to such 
Plan, and shall have no applicability to this Agreement unless the context of this Agree-
ment specifically mandates the use of such terms. The Plan Year begins on April 1.  
 
Section 2. Dementia Benefits:  
 (a) The Plan will reimburse, or pay for, certain costs related to dementia, 
ALS, and/or Parkinson’s disease, upon the diagnosis made by a physician with expe-
rience in the field of treating dementia, ALS, and/or Parkinson’s disease. In no event will 
the total payments to or on behalf of an eligible player exceed $100,000 in any year 
($130,000 beginning in the 2016 League Year), but in no event will benefits be paid for 
any month or other period of time that precedes the date the 88 Board first receives a 
written application or similar letter requesting the benefit, provided that such written 
application or similar letter begins the administrative process that results in the award of 
the benefit. The costs to be paid for an eligible player include: 
 (1) For any month in which an eligible player was admitted as an in-patient 
at an eligible institution for all or part of the month, institutional custodial care, institu-
tional charges, home custodial care provided by an unrelated third party, physician 
services, durable medical equipment, and prescription medication, up to 1/12 of 
$100,000 (1/12 of $130,000 beginning in the 2016 League Year); and 
 (2) For any month in which an eligible player was not admitted as an in-
patient at an eligible institution for all or part of the month, home custodial care pro-
vided by an unrelated third party, physician services, durable medical equipment, and 
prescription medication, up to 1/12 of $88,000 (1/12 of $118,000 beginning in the 2016 
League Year). 
 (b) The maximum benefit payable for any month shall be reduced, but not 
below zero, by the amount of any total and permanent disability benefits paid by the 
NFL Player Disability Plan. However, the maximum benefit payable for any month shall 
not be reduced by those total and permanent disability benefits paid to players who are 
receiving the Inactive “B” total and permanent disability benefit described in the Disabil-
ity Plan. In the case of a Player who has reached his normal retirement date under the 
Bert Bell/Pete Rozelle Plan and who is receiving total and disability benefits under the 
Disability Plan in the Active Football, Active Nonfootball, or Inactive “A” categories,  
(including a player who has converted to retirement benefits under Section 5.4 of the 
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Bert Bell/Pete Rozelle NFL Player Retirement Plan), the maximum benefit payable for 
any month shall be reduced, but not below zero, by the excess of (1) the monthly benefit 
the player would receive from both the Bert Bell/Pete Rozelle Plan and the Disability 
Plan if he elected a Life Only form beginning on his normal retirement date, over (2) the 
monthly benefit the player would have received from the Bert Bell/Pete Rozelle Plan in 
a Life Only form beginning on his normal retirement date based solely on his Credited 
Seasons, as if he were not disabled. The parties will structure the benefits payable for or 
to eligible players to reduce or eliminate taxes on such benefits, to the extent deemed 
possible. At the discretion of the 88 Board, payments for durable medical equipment and 
prescription medication may be made directly to the player. 
 
Section 3. Funding: The NFL Clubs will make advance contributions to the 88 Plan in 
an amount sufficient to pay benefits and all administrative expenses approved by the 88 
Board.  
 
Section 4. Term: This Plan will continue to provide benefits as above after the Final 
League Year and after the expiration of this Agreement, but only to a former player who 
qualified during the term of this Agreement and who remains qualified.  
 
Section 5. Committee: The Parties shall establish a committee to develop guidelines for 
determining the reimbursement of covered expenses. 
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ARTICLE 59 
GROUP INSURANCE 

 
Section 1. Maintenance: The NFL Player Insurance Plan (“Insurance Plan”), and all 
past and future amendments thereto as adopted in accordance with the terms of that 
Plan, are incorporated by reference and made a part of this Agreement; provided, how-
ever, that the terms used in such Plan and the definitions of such terms are applicable 
only to such Plan and shall have no applicability to this Agreement unless the context of 
this Agreement specifically mandates the use of such terms. The Plan will be continued 
and maintained in full force and effect during the term of this Agreement and must at all 
time comply with the terms of this Article. Under the Plan, players will receive group 
insurance benefits, consisting of life insurance, medical, and dental benefits, as follows: 
 (a) Life Insurance. Effective September 3, 2011, a rookie player will be 
entitled to $600,000 in coverage, and a veteran player’s coverage will be increased by 
$200,000 for each Credited Season (as defined by the Bert Bell/Pete Rozelle Plan NFL 
Player Retirement Plan (“Retirement Plan”)) up to a maximum of $1,600,000 in cover-
age. 
 (b) Medical. Each player is required to pay an annual deductible of $600 per 
individual per plan year ($850 per plan year for the 2016–2020 League Years) and $1200 
per family per plan year ($1700 per plan year for the 2016–2020 League Years), with 
maximum out-of-pocket expenses of $2000 (including the deductible) for each covered 
individual. In addition: 
 (1) the co-insurance paid by a covered individual for services rendered by 
out-of-network providers will be 30% of covered charges; and 
 (2) the amount paid by a covered individual for non-compliance with pre-
certification and emergency admission procedures will be $500 and the reimbursement 
paid to the covered individual for such services shall be reduced by 50%; and 
 (3) a prescription drug card will be provided to covered individuals with a 
three-tier, $15/$25/$50 co-pay. 
 (4) One physical per year for the covered player and his spouse will be cov-
ered. 
 (5) The maximum lifetime infertility benefit shall be $25,000. 
 (c) Dental. Usual, customary and reasonable (“UCR”) dental expenses for 
all players and their eligible dependents will be reimbursed to players pursuant to the 
following schedule: 
 (1) Preventive care paid at 100% of UCR, 
 (2) General services paid at 85% of UCR, and 
 (3) Major services paid at 50% of UCR. 
 Each player is required to pay an annual deductible of $50 per individual per plan 
year and $100 per family per plan year. The maximum benefit payable is $2,000 per 
covered individual per plan year. 
 (d) Period of Benefits. Subject to the extension provided in Section 2, 
Players will continue to receive the benefits provided in this Article through the end of 
the Plan Year in which they are released or otherwise sever employment. Players vested 
due to their Credited Seasons under the Retirement Plan who are released or otherwise 
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sever employment after May 1 in a calendar year will continue to receive the benefits 
provided under this section until the first regular season game of the season that begins 
in the following calendar year. Group benefits are guaranteed during the term of this 
Agreement unless required to be modified by law. 
 (e) Family Medical and Dental Coverage for Deceased Players. A play-
er’s enrolled dependents (including a child born to the player’s wife within ten months 
after the player’s death) shall be entitled to continuing family medical and dental cover-
age, as follows: 
 (1) for the dependents of a player on the Active, Inactive, Reserve/Injured, 
Reserve/PUP, or Practice Squad roster at the time of the player’s death, coverage will 
continue for the length of time the player would have been covered had his contract 
been terminated on the date of his death for any reason other than death; 
 (2) for dependents of a player who was receiving coverage under this Article 
at the time of his death, coverage will continue for the remaining length of time that the 
player would have been eligible under such Section had his death not occurred. 
 (f)         Coverage for Players Receiving Injury Settlements. Effective Sep-
tember 1, 2011, Section 2.1 of the Plan shall be amended to provide that a Player who 
was on a Qualifying List at any time during the preseason shall be eligible for Compre-
hensive Medical and Dental Benefits in the immediately following season if he is paid all 
or part of his salary for such season pursuant to an Injury Settlement Waiver or an Injury 
Grievance, as such terms are defined in the CBA, and shall be regarded as being released 
in that season for purposes of determining the date his eligibility terminates under Sec-
tion 2.3 and his right to extended coverage, if any, begins, provided, however, that 
coverage under the Plan will not be provided retroactively for any period of time it was 
not then available. In addition, the definition of “Continuing Veteran” shall be amended 
to require that a player be regarded as a vested player only if he has earned three or more 
Credited Seasons. 
 
Section 2. Extended Post-Career Medical And Dental Benefits:  
 (a) The medical and dental benefits described in Section 1 of this Article are 
continued, subject to limitations described in Section 3 below, as follows: 
 (i) Players vested due to their Credited Seasons under the Retirement Plan 
who are released or otherwise sever employment at any time on or after the first regular 
season game, and prior to the expiration or termination of this Agreement, will continue 
to receive the benefits described in Subsections 1(b) and 1(c) above through the end of 
the Plan Year in which such release or severance occurs and for the following sixty (60) 
month period.  
 (ii) All rights under federal law of the players and their spouses and depen-
dents to elect COBRA continuation coverage will commence upon the expiration or 
termination of the period in which the benefits described above are provided, as if such 
additional benefits had not been provided. 
 (iii) Players vested due to their Credited Seasons under the Retirement Plan 
and who have a Credited Season in 2011 or thereafter who have completed their eligibili-
ty under this Section and under COBRA shall have the option, at the expiration of 
COBRA, to continue insurance coverage on the same terms as if COBRA had not ex-
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pired (at their own expense) for the duration of this Agreement provided that no break 
in coverage occurs after the player’s last Player Contract is terminated or expires. Each 
such player also will have the right to waive coverage under COBRA and elect coverage 
instead under a lower cost option mutually agreed to by the NFL and NFLPA. 
 
Section 3. Limitations And Rules For Extended Insurance: Certain limitations and 
rules for the benefits described in Section 2 above will apply as follows: 
 (a) The benefits described in Subsections 2(e) above will terminate imme-
diately upon the expiration or termination of this Agreement, for individuals eligible for 
benefits under this Section, including, without limitation, those who have already been 
released or otherwise severed employment at the time of such expiration or termination. 
 (b) Players eligible for coverage under Section 2 above are not obligated to 
enroll in any other health plan or program for health services offered by an employer.  
 (c) The obligation in the aggregate of the Clubs to provide the benefits de-
scribed in Section 2 above is limited to the costs for such benefits up to $500,000 
multiplied by the number of Clubs in the League that League Year. 
 
Section 4. Administration: The Management Council will assume administrative re-
sponsibility for group insurance benefits. The parties each shall have the right to appoint 
two (2) trustees for the NFL Players Insurance Plan. In the event of a tie vote by the 
trustees in any appeal, the matter will be referred to the Benefits Arbitrator under Article 
66. The NFLPA will have the right to veto for cause any insurance company or other 
entity selected by the NFL or the Management Council to provide benefits under this 
Article. Reasons justifying such a veto for cause include, but are not limited to, excessive 
cost, poor service, or insufficient financial reserves. The parties agree to review and 
consider the most cost efficient manner to provide the coverage described in this Article. 
Medical, dental, and prescription drug benefits may be provided on a self-insured basis 
not subject to state insurance law mandates. The list of state mandates will be reviewed 
to determine which, if any, shall be continued, and the conversion procedure will be 
ended. Upon request by the NFLPA, the Management Council will promptly provide the 
NFLPA with any document or other information relating to group insurance, including 
materials relating to experience and costs.  
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ARTICLE 60 
SEVERANCE PAY 

 
Section 1. Eligibility and Maintenance: The NFL Player Severance Pay Plan (“Sever-
ance Plan”), and all past and future amendments thereto as adopted in accordance with 
the terms of that Plan, are incorporated by reference and made a part of this Agreement; 
provided, however, that the terms used in such Plan and the definitions of such terms 
are applicable only to such Plan and shall have no applicability to this Agreement unless 
the context of this Agreement specifically mandates the use of such terms. The Sever-
ance Plan will be continued and maintained in full force and effect during the term of 
this Agreement and at all times comply with the terms of this Article. Only players with 
two or more Credited Seasons (as that term is defined in the Bert Bell/Pete Rozelle NFL 
Player Retirement Plan), at least one of which is for a season occurring in 1993 through 
2020, will be eligible for severance pay under this Plan. Except as provided in Section 8, 
this Article will not extinguish or affect any other rights that a player may have to any 
other severance pay. Determinations of the Retirement Board with respect to Credited 
Seasons will be final and binding for purposes of determining severance pay. 
 
Section 2. Amount: Each eligible player will receive severance pay in the amounts de-
termined as follows: (a) $5,000 per Credited Season for each of the seasons 1989 through 
1992; (b) $10,000 per Credited Season for each of the seasons 1993 through 1999; and 
(c) $12,500 per Credited Season for each of the seasons 2000 through 2008; (d) $15,000 
for a Credited Season for the 2009 season, or for a Credited Season for the 2011 season; 
(e) $17,500 per Credited Season for each of the seasons 2012 through 2013; (f) $20,000 
per Credited Season for each of the seasons 2014 through 2016; and (g) $22,500 per 
Credited Season for each of the seasons 2017 through 2020. 
 
Section 3. Payment: Severance pay under this Article will be paid in a single lump sum 
payment by the NFL Club with which the player last earned a Credited Season. The 
payment will be made automatically on the last day of the calendar quarter in which the 
eligible player’s “separation from service,” within the meaning of Internal Revenue Code 
Section 409A, occurs, unless his separation from service occurs within twenty (20) days 
of such date, in which case his severance pay will be paid on the last day of the next 
following calendar quarter.  
 
Section 4. Second Payment: Any player who returns to NFL football after receiving a 
severance payment under this Article will be entitled to further severance pay based 
solely on his subsequent Credited Seasons. 
 
Section 5. Payable to Survivor: In the event a player eligible to receive severance pay 
under this Article dies before receiving such pay, the player’s designated beneficiary (or 
his estate in the absence of a designated beneficiary) will be entitled to receive such pay 
on the later of (a) the next payment date following the date of the player’s death, or (b) 
thirty (30) days after written notification of the player’s death. 
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Section 6. Administration: The NFL shall continue to administer the Severance Plan. 
 
Section 7. Nonassignability: The right to receive payment hereunder shall not be 
assignable, transferable or delegable, whether by pledge, creation of a security interest or 
otherwise, and in the event of any attempted assignment, transfer or delegation, the 
Clubs will have no liability to pay any amount so attempted to be assigned, transferred or 
delegated. Neither the NFL nor any NFL Clubs will have any obligation to verify other 
than to the NFLPA upon request the amount of severance pay a player may be entitled 
to receive, unless and until an application for pay is properly submitted by such player. 
Notwithstanding the preceding, (1) a player’s severance pay will be assigned and paid to 
an “alternate payee,” under a court order that satisfies the essential requirements to be a 
“qualified domestic relations order” within the meaning of Internal Revenue Code Sec-
tion 414(p); and (2) a Club may offset against severance pay, at the time of payment, 
amounts to the extent permitted by Internal Revenue Code Section 409A and the regula-
tions thereunder.  
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ARTICLE 61 
NFL PLAYER DISABILITY PLAN 

 
Section 1. Maintenance: The parties agree to create a new Taft-Hartley, welfare benefit 
plan for the payment of disability benefits to former players who are eligible and qualify.  
This new disability plan will combine the provisions of the Retirement Plan that deal 
with the payment of disability benefits, including but not limited to eligibility, criteria for 
qualifying for the benefit, and amounts of benefits and the provisions of the NFL Sup-
plemental Disability Plan into one separate plan to be known as the NFL Player 
Disability Plan (the “Disability Plan”). Upon creation of this Disability Plan, the Retire-
ment Plan shall be amended to eliminate its provisions relating to disability benefits that 
are incorporated into this new Disability Plan and the Supplemental Disability Plan shall 
terminate. The benefits payable under this new Disability Plan shall be reduced begin-
ning at the player’s normal retirement age by the monthly benefit the player is entitled to 
receive under the Retirement Plan beginning at the player’s normal retirement age in the 
form of a life annuity. The benefits payable under this Disability Plan shall be reduced by 
the amount which would have resulted due to the application of Section 4.5 of the Re-
tirement Plan due to the player electing an Early Payment Benefit. Subject to Section 4 
below, this new Disability Plan will be continued and maintained in full force and effect 
during the term of this Agreement. 
 
Section 2. New Disability Benefits: All substantive provisions regarding the payment 
of disability benefits in the Retirement Plan and the Supplemental Disability Plan will be 
incorporated into this new Disability Plan so as not to change the current methodology 
or amount of the benefit except as follows: 
 (a) New Disability Terms.  
 (i) The Disability Plan will change the definition of “Total and Permanent 
Disability” to permit a player to receive up to $30,000 per year of earned income and to 
clarify that an applicant’s educational level and prior training are not factors taken into 
account in determining whether he is “unable to engage in any occupation or employ-
ment for remuneration or profit.” The new definition will define “permanent” for this 
purpose as follows: “A disability will be deemed to be “permanent” if it has persisted or 
is expected to persist for at least twelve months from the date of its occurrence, exclud-
ing any reasonably possible recovery period.” 
 (ii) The Disability Plan will provide that applications for benefits in the cate-
gories of Football Degenerative Total and Permanent Disability and Inactive Total and 
Permanent Disability shall no longer be accepted and such categories of benefits shall be 
eliminated. These disability benefits shall be replaced by two new Total and Permanent 
Disability Benefits referred to as Inactive A Disability Benefits and Inactive B Disability 
Benefits. Neither of these disabilities shall require the Total and Permanent Disability to 
have arisen out of football activities. Effective for applications received on or after Sep-
tember 1, 2011, players who file for Total and Permanent Disability Benefits within 15 
years after their last Credited Season shall receive an Inactive A Disability Benefit in the 
amount specified in Section 3 below, if qualified, and players who file for Total and 
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Permanent Disability Benefits after 15 years of their last Credited Season shall receive an 
Inactive B Disability Benefit in the amount specified in Section 3 below, if qualified. 
 (iii) Players whose Total and Permanent Disability is caused by the use of, 
addiction to, or dependence upon any controlled substance as defined in 21 USC Sec. 
802(b), alcohol, or illegal drugs, shall only be eligible for Inactive B Disability Benefits.  
Notwithstanding the foregoing, a player may, if otherwise qualified, receive Total and 
Permanent Disability Benefits in any category if his Total and Permanent Disability is 
caused by the use of, addiction to, or dependence upon any controlled substance as 
defined in 21 USC Sec. 802(b) and (a) such use of, addiction to, or dependence upon 
results from the substantially continuous use of a controlled substance that was pre-
scribed for League football activities or for any injury (or injuries) or illness arising out of 
League football activities of the applicant while he was an active player, and (b) an appli-
cation for Total and Permanent Disability Benefits is received based on such use of, 
addiction to, or dependence upon a controlled substance no later than eight years after 
the end of the player’s last Credited Season. 
 (iv) Effective for applications received on or after September 1, 2011, to 
provide that the Line of Duty Benefit shall be no less than $2,000 per month (which 
such amount shall be increased in $500 increments every other year, beginning in 2013). 
 (b) The Disability Plan will permit players who elected to retire under the 
Retirement Plan prior to the Normal Retirement date and who subsequently receive a 
Social Security Disability award prior to attaining the age of 55 to receive a Total and 
Permanent disability benefit for which they qualify. 
 (c) The Disability Plan will contain a provision that reads substantially as 
follows:  “Any person receiving total and permanent disability benefits may be required 
to submit to periodic physical examinations for the purpose of re-examining his condi-
tion. The examinations will occur not more often than once every five (5) years, except 
that upon request of three or more voting members of the Retirement Board, examina-
tions may occur as frequently as once every six months. For each calendar year in which 
a person receives total and permanent disability benefits, he must submit an executed 
copy of IRS Form 4506-T by July 1 of the subsequent calendar year. A person who has 
not filed his annual federal income tax return by July 1 also must either (1) submit a 
signed statement that he does not intend to file such tax return, and state the amount of 
total income from all sources for that year, or (2) submit an accounting of his total in-
come from all sources for that year. If the Disability Plan Board or the Disability Initial 
Claims Committee determines that such person is no longer totally and permanently 
disabled, the total and permanent disability benefits will terminate. The total and perma-
nent disability benefits of any person refusing to submit to a required physical 
examination or to submit an IRS Form 4506-T annually will be suspended until such 
refusal is resolved to the satisfaction of the Disability Plan Board. If such refusal is not 
resolved to the satisfaction of the Disability Plan Board within one year after such per-
son is notified of the consequences of his refusal, his total and permanent disability 
benefits will be terminated.  In that event, such person must submit a new application to 
be eligible to receive any further total and permanent disability benefits, but the rules 
classifying the type of T&P benefit will not apply.” 
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 (d) The Disability Plan shall contain the same provisions as the Retirement 
Plan for resolving benefit disputes, including the following new provision: “Effective for 
benefit disputes arising under the Disability Plan on and after September 1, 2011, the 
arbitrator selected to resolve the dispute must base his decision solely on the administra-
tive record that was before the Disability Board, as it may be supplemented by records 
that were in existence prior to the date the dispute is referred to the arbitrator. In addi-
tion, each side shall be permitted to take depositions of any expert relied on by the other 
side based on the administrative record, supplemented as provided above.” 
 (e) The Disability Board shall engage an independent firm mutually selected 
by the NFL and the NFLPA to examine annually a representative sample of persons 
receiving benefits under the Disability Plan to ensure that each such person is eligible to 
receive the benefits being provided.  
 (f) A healthcare professional designated by the parties shall become a mem-
ber of the Disability Initial Claims Committee (“DICC”). He or she shall cast the 
deciding vote only on those cases that are preliminarily “deemed denials” because of a 
disagreement between the other two members of the DICC over a medical aspect of the 
case. Notwithstanding the foregoing, in situations where the designated healthcare pro-
fessional determines that the medical evidence is either inconclusive or insufficient, he or 
she will abstain from voting resulting in the “deemed denial” becoming the final decision 
of the DICC. 
 
Section 3. Increase in Benefit Amounts: Effective September 1, 2011, the minimum 
benefit amounts shall be increased as set forth below, both for future applications and 
for players currently in pay status.  For this purpose, players currently receiving Football 
Degenerative Benefits shall be switched to Inactive A and players currently receiving 
Inactive Benefits shall be switched to Inactive B. Any player who was awarded a disabili-
ty benefit prior to September 1, 2011 (including any player whose application for a 
disability benefit was received by the Disability Plan prior to September 1, 2011, that 
leads to an award of a benefit) will not be eligible for a benefit under the rules governing 
the award of disability benefits that go into effect on September 1, 2011, unless based on 
an impairment other than the one that originally qualified him for a disability bene-
fit. Furthermore, the rules in effect prior to September 1, 2011, will govern all appeals 
and reclassifications of disability benefits that were awarded prior to September 1, 2011 
(including any player whose application for a disability benefit was received by the Disa-
bility Plan prior to September 1, 2011, that leads to an award of a benefit): 
 
 Active Football $250,000 (increased to $265,000 effective January 1, 2016) 
 Active Nonfootball $150,000 (increased to $165,000 effective January 1, 2016)
 Inactive A  $120,000 (increased to $135,000 effective January 1, 2016) 
 Inactive B  $50,000 (increased to $60,000 effective January 1, 2016) 
  
Section 4. Continuation of Benefits Following Term of Agreement: After the term 
of the Agreement, the portion of the disability benefit that would have been paid under 
the Retirement Plan but for the changes made pursuant to this Article shall continue to 
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be paid from the Disability Plan, provided that the player continues to qualify for the 
benefit 
 
Section 5. Improvements: The parties shall appoint designated representatives no later 
than October 31, 2011, to discuss in good faith additional improvements to the disability 
benefits provided under this Agreement including, but not limited to, expediting 
processing of applications, streamlining medical evaluation procedures, and maximizing 
benefits payable to the players. Among other things, the parties will discuss modifying 
the Disability Plan’s benefit structure to make benefits hereunder tax-free to players. 
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ARTICLE 62 
LONG TERM CARE INSURANCE PLAN 

  
Section 1. Eligibility and Maintenance: The Long Term Care Insurance Plan (“LTC 
Plan”) in effect as of the date hereof, and all future amendments thereto, are incorpo-
rated by reference and made a part of this Agreement; provided, however, that the terms 
used in the LTC Plan and the definitions of such terms are applicable only to the LTC 
Plan and shall have no applicability to this Agreement unless the context of this Agree-
ment specifically mandates the use of such terms. The LTC Plan will be continued and 
maintained in full force and effect during the term of this Agreement; provided, howev-
er, that if the Management Council determines that it would be more efficient and 
economical to administer the LTC Plan under the Former Player Life Improvement 
Plan, the LTC Plan may be terminated and the benefits provided hereunder be provided 
under the Former Player Life Improvement Plan, subject to approval by the NFLPA. 
Only players who have permanently ceased playing professional football; who are vested 
under the Retirement Plan  based on Credited Seasons; who have attained the age of 50 
and not yet attained the age of 76; and who satisfy the underwriting requirements of the 
insurer are eligible for insurance under the LTC Plan.  
 
Section 2. Benefits: All eligible players will be entitled to receive benefits under a long-
term care insurance contract provided by a national insurer in the event the player is 
certified by a licensed health care provider as (i) requiring critical supervision, or (ii) 
requiring the presence of another person within arm’s reach due to inability to perform a 
required number of defined activities of daily living.  The long-term care insurance con-
tract is renewable for life and entitles the player to receive a maximum daily benefit of 
$150 for a maximum of four years. 
 
Section 3. Limitations: Benefits will not be paid for confinement, treatment, services 
or care:  (i) resulting from alcoholism, drug addiction, or chemical dependency, unless as 
a result of medication prescribed by a physician; (ii) arising out of suicide (while sane or 
insane), attempted suicide, or intentionally self-inflicted injury; (iii) provided in a gov-
ernment facility (unless otherwise required by law), services for which benefits are 
payable under Medicare, or would be payable except for application of a deductible or 
coinsurance amount, or other governmental programs (except Medicaid), and services 
for which no charge is normally made in the absence of insurance; (iv) received outside 
the United States; (v) for which benefits are payable under any state or federal workers’ 
compensation, employer’s liability of occupational disease law; (vi) that are not included 
in a participant’s plan of care; or (vii) that are prohibited by federal law. 
 
Section 4. Plan Benefits Primary: Any player who is entitled to any payment or benefit 
under any other Article of this Agreement that would be eligible for payment or reim-
bursement under the LTC Plan will have such payment or benefit offset by the amount 
eligible for payment or reimbursement under the LTC Plan. 
 
Section 5. Administration: The NFL shall administer the LTC Plan.   
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ARTICLE 63 
GENE UPSHAW NFL PLAYER HEALTH REIMBURSEMENT ACCOUNT 

 
Section 1. Establishment: The parties will jointly administer the Gene Upshaw NFL 
Player Health Reimbursement Account Plan (hereinafter referred to as “Health Reim-
bursement Plan” or “Plan”) pursuant to the requirements of the Taft-Hartley Act in a 
manner similar to the NFL Player Second Career Savings Plan (“Savings Plan”). The 
Plan Year begins on April 1. The Health Reimbursement Plan, and any and all future 
amendments thereto as adopted in accordance with the terms of that Plan, will be incor-
porated by reference and made a part of this Agreement; provided, however, that the 
terms used in such Plan and the definitions of such terms are applicable only to such 
Plan, and shall have no applicability to this Agreement unless the context of this Agree-
ment specifically mandates the use of such terms. Such Plan will be continued and 
maintained in full force and effect during the term of this Agreement. 
 
Section 2. Contributions: For each of the Plan Years 2011 and thereafter, a contribu-
tion will be made to the Health Reimbursement Plan on behalf of the NFL Clubs based 
on the actuarial assumptions and methods contained in Appendix O. The unfunded 
present value of accrued nominal accounts shall be funded at a time or times selected by 
the NFL in an amount sufficient to pay reimbursements when they become due. All 
such contributions will be held for the exclusive benefit of Participants and their benefi-
ciaries, and under no circumstances will any assets of the Plan ever revert to, or be used 
by, a Club, the League, or the NFLPA. Notwithstanding the above, any contribution 
made by or on behalf of a Club to the Plan due to a mistake of fact or law will be re-
turned to such Club within six months of the determination that such contribution was 
in error. The return of contributions is limited to that portion of the contribution as to 
which there was a mistake of fact or law. A returned contribution will not include any 
earnings attributable to the contribution, but will be reduced by any losses attributable to 
the contribution. It will be the duty of the fiduciaries of the Health Reimbursement Plan 
to pursue all available legal remedies in an effort to assure payment of all contributions 
due under this Agreement. No participant or beneficiary is required to or permitted to 
contribute, except as may be required by law. The present value of accrued nominal 
accounts will be determined based on the actuarial assumptions and methods contained 
in Appendix O. 
 
Section 3. Eligibility: A Player participates in this Plan if (a) he earns a Credited Season 
under the Bert Bell/Pete Rozelle NFL Player Retirement Plan (“Retirement Plan”) for 
2006 or for any later Plan Year for which a Salary Cap applies and has a total of three or 
more Credited Seasons as of the end of such Plan Year, or (b) his last Credited Season 
under the Retirement Plan is either 2004 or 2005 and he had a total of eight or more 
Credited Seasons as of the end of the such Plan Year. 
 
Section 4. Health Reimbursement Accounts: A nominal account will be established 
to account for the interest of each eligible player. No interest, other investment earnings, 
or losses will be credited to any nominal account, except as described under Section 7(b) 
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below. Reimbursement payments from the Plan to eligible players, their spouses, and 
dependents will reduce the health reimbursement accounts dollar-for-dollar. Credits to 
the nominal accounts of eligible Players are determined as of March 31 of each Plan Year 
as follows: 
 (a) The nominal account of an eligible Player who earns a Credited Season in 
a Plan Year, beginning with the 2011 Plan Year, will be credited with $25,000 ($30,000 
for the 2016–2020 League Years); and 
 (b) The nominal account of a Player who first becomes eligible in a Plan 
Year, beginning with the 2011 Plan Year, because it is his third Credited Season, or who 
earns his fourth Credited Season in the 2011 Plan Year and did not previously receive 
the enhanced credit pursuant to this Subsection, will be credited with an additional 
$50,000 for that year only. 
 (c) The determination by the Retirement Board of the Bert Bell/Pete Ro-
zelle NFL Player Retirement Plan of a Player’s Credited Seasons will be binding on the 
Plan. A player who is awarded Credited Seasons by the Retirement Board (other than a 
Credited Season for the 2010 Plan Year) and who thereby (1) becomes eligible to partici-
pate in the Plan or (2) becomes eligible for additional credits, will receive retroactive 
credits to his nominal account as of the end of the Plan Year in which the Retirement 
Board's Credited Season determination is made. The amount of the retroactive allocation 
will be $25,000 times the number of Credited Seasons not already counted under the 
Plan. 
 (d) Total credits to an eligible player’s nominal account for Credited Seasons 
before the 2011 League Year shall not exceed $300,000. Total credits to an eligible play-
er’s nominal account, including Credited Seasons after the 2010 League Year shall not 
exceed $350,000. 
 
Section 5. Payments from Health Reimbursement Accounts: The Plan will reim-
burse medical care expenses (within the meaning of Internal Revenue Code section 
213(d), and including, without limitation, direct medical expenses, medical insurance 
premiums, and medical insurance co-pays and deductibles to the extent provided in such 
Internal Revenue Code section) incurred by eligible players and their spouses and de-
pendents without regard to section 152(b)(1), (b)(2) and (d)(1)(B)). The Plan will be 
established and administered to use the broadest allowable definition of “dependent” 
permitted by law and any individual who qualifies as a dependent in the plan year with 
respect to which the player receives a credit shall retain that status until that credit is 
exhausted.  Payments will be made only to the extent that the player or the player’s 
spouse or dependents have not been reimbursed for the expense from any other plan. 
No player will have the right to receive cash or any taxable or nontaxable benefit other 
than the reimbursement of medical care expenses incurred by the player and his spouse 
and dependents. No reimbursement will be made to the extent that it would reduce the 
Player’s Health Reimbursement Account below zero. A player’s rights under this Health 
Reimbursement Plan may not be transferred, assigned, or alienated, except pursuant to a 
qualified medical child support order as defined in Section 609(a)(2) of ERISA. 
 Upon the death of a player, any remaining account balance may be used only to 
reimburse the medical care expenses of his surviving spouse and dependents. Upon the 
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death of such surviving spouse and last dependent, or upon the death of the player if 
there is no surviving spouse or dependents, any unused remaining balance is cancelled. 
 A player may receive a reimbursement from this Plan only for expenses incurred 
during a period of time during which he is not covered by (a) the Group Insurance pro-
vided in Section 1 of Article 59 and (b) the Extended Post-Career Medical and Dental 
Insurance described in Section 2 of Article 59; except that a player who is covered by the 
Extended Post-Career Medical and Dental Insurance described in Section 2 of Article 59 
by reason of COBRA may receive a reimbursement from this Plan. 
 Effective September 1, 2011, the Plan shall be amended to provide that, notwith-
standing any provision of the Plan, the credit standing to the account of a player found 
by the Trustees of the Insurance Plan to have defrauded the Insurance Plan shall be 
reduced by the lesser of (i) the amount of the fraud, or (ii) the remaining credit; and the 
Plan shall pay that amount to the Insurance Plan.  
 
Section 6. Structure: The Health Reimbursement Plan will hold assets for the exclusive 
benefit of players and their beneficiaries. The parties agree that the Plan will be adminis-
tered by a Health Board, and that prior to the first meeting of the Health Board the 
advisors to the Health Reimbursement Plan will be the same as the advisors to the Sav-
ings Plan. The Health Reimbursement Plan is intended to be a health care 
reimbursement arrangement as described in IRS Notice 2002-45, 2002-28 IRB 93; Rev. 
Rul. 2002-41, 2002-28 IRB 75; and Situation 1 of IRS Revenue Ruling 2005-24. 
 
Section 7. Plan Operation in Post-Expiration Years: 
 (a) After the expiration of this Agreement, the Plan will continue in exis-
tence until all nominal accounts have been paid out or forfeited. 
 (b) The nominal accounts will not be credited with any earnings or interest 
except to the extent that, in the sole discretion of the Health Board, accumulated Plan 
earnings exceed current expenses and an appropriate reserve. 
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ARTICLE 64 
FORMER PLAYER LIFE IMPROVEMENT PLAN 

 
Section 1. Eligibility and Maintenance:  
 (a) The Former Player Life Improvement Plan (“FPLI Plan”), previously 
known as the NFL Player Care Plan, was created, effective October 1, 2007, by amend-
ing the NFL Vested Inactive Players Life Insurance Plan to provide new benefits for 
eligible former players and a uniform administrative framework. The FPLI Plan, and all 
past and future amendments thereto as adopted in accordance with the terms of the 
FPLI Plan, are incorporated by reference and made a part of this Agreement, provided, 
however, that the terms used in the FPLI Plan and definitions of such terms are applica-
ble only to the FPLI Plan and shall have no applicability to the Agreement unless the 
context of this Agreement specifically mandates the use of such terms. The FPLI Plan 
will be continued and maintained in full force and effect during the term of this Agree-
ment.  
 (b) A retired player must be vested in the Retirement Plan based on Credited 
Seasons in order to meet the basic requirements to be eligible for benefits under the 
FPLI Plan; however, some benefits require additional criteria to be eligible.  
 (c) Under the FPLI Plan, eligible former players may receive benefits con-
sisting of life insurance and assistance with obtaining joint replacements, prescription 
drugs, assisted living, Medicare supplemental insurance, spinal treatment, and neurologi-
cal treatment as follows: 
 (i) Joint Replacements. Different levels of benefits are provided to eligible 
former players depending on whether they are covered by medical insurance.  
 (A) Former players covered by medical insurance will be entitled to the lesser 
of $5,250 ($10,500 in the case of a bilateral procedure) or the former player’s co-
insurance for health care items and services related to the joint replacement surgery, 
provided the expense was incurred within one year of the former player’s surgery and 
would be eligible for payment under the NFL Player Insurance Plan. 
 (B) If a former player is not covered by insurance and qualifies to receive 
charitable care from the NFL Player Care Foundation under the charitable care stan-
dards established and interpreted by the NFL Player Care Foundation’s board of 
directors (to the extent the NFL Player Care Foundation continues to provide such 
charitable care to former NFL players), the former player will be treated at a participating 
healthcare facility qualified to perform the joint replacement. The FPLI Plan will pay 
20% of a pre-negotiated rate. In addition, if such former player experiences complica-
tions from joint replacement surgery, the FPLI Plan will pay 100% of the reasonable and 
customary amount charged for the treatment of the complications up to a maximum of 
$250,000, provided the expense is incurred within one year of surgery.  
 (C) Limitations. No benefits will be paid for revisions of prior procedures 
that replaced a joint. Bilateral procedures will not be available for former players who 
qualify for payment pursuant to Subsection 1(b) of this Article.  
 (ii) Discount Prescription Drug Benefits.  
 (A) Eligible former players and their dependents who are not eligible for 
coverage under the NFL Player Insurance Plan are eligible for a discount prescription 
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drug benefit. Eligible former players and their dependents will be issued a card that pro-
vides immediate discounts for prescription drugs at participating retail pharmacies in the 
United States. 
 (B) Limitations. There is no discount for over-the-counter or non-
prescription medication. The discount card benefit may not be used in conjunction with 
any other plan or program, including Medicare, that provides similar benefits.  
 (iii) Assisted Living Benefits. All eligible former players will be entitled to 
certain discounts and preferred access at participating assisted living providers.  
 (iv) Medicare Supplement Benefit. All eligible former players who are at 
least age 65 and who have both Medicare Parts A and B coverage will be offered a range 
of Medicare supplement insurance plans provided by a Medicare supplement insurer. If 
an eligible former player enrolls in one of these options, the FPLI Plan will contribute 
$100 each month towards the applicable premium for this insurance; that monthly 
amount will increase to $120 for 2012–13, $140 for 2014–16, and $160 for 2017–2020, 
on March 31 of each of those years. 
 (v) Spine Treatment Benefit. Eligible former players will receive facilitated 
access and comprehensive, coordinated evaluation at participating medical centers. Each 
facility will designate one orthopedic surgeon as a point of contact to coordinate and 
oversee all aspects of an eligible former player’s evaluation.  
 (vi) Neurological Benefit. Eligible former players will receive facilitated 
access and comprehensive, coordinated evaluation at participating medical centers. Each 
facility will designate one of its neurologists or neurosurgeons as a point of contact to 
coordinate and oversee all aspects of an eligible former player’s evaluation. 
 (vii) Life Insurance Benefit. Eligible former players who (i) have neither 
reached their normal retirement age nor actually retired under the Retirement Plan and 
(ii) are not eligible for Life Insurance benefits under the NFL Player Insurance Plan, will 
be covered by a term life insurance policy in any amount equal to $20,000, plus $2,000 
for each Credited Season in excess of a player’s required number of seasons to vest un-
der the Retirement Plan, up to a maximum of $50,000. 
 
Section 2. Administration:  The NFL shall administer the FPLI Plan.  
 
Section 3. NFLPA Review: The NFLPA shall have the right to review and approve all 
programs and any changes made to the programs that are or have been implemented 
pursuant to the FPLI Plan. 
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ARTICLE 65 
NEURO-COGNITIVE DISABILITY BENEFIT 

 
Section 1. Establishment: Effective as of the first day of the month following the 
parties’ approval of the standards to be established pursuant to this Article, and in all 
events no later than April 1, 2012, the Disability Plan will be amended to provide a bene-
fit for those eligible Players, as defined below, who have a permanent, neuro-cognitive  
impairment but are not receiving Line of Duty or Total & Permanent Benefits under the 
Disability Plan or Pension Benefits under the Retirement Plan. The medical standards 
for qualifying for this benefit will be proposed to the parties by a Special Committee 
made up of three healthcare professionals with expertise in neuro-cognitive disorders. 
One healthcare professional shall be selected by the NFLPA, one healthcare professional 
shall be selected by the Management Council, and a third healthcare professional by the 
other two healthcare professionals. This Special Committee shall recommend standards 
no later than December 1, 2011. The parties intend that the Special Committee shall 
recommend standards to qualify for the two benefits set forth in Paragraph 3 below. In 
making its recommendations, the Special Committee shall consider whether, and if so to 
what extent, evidence of behavior may be utilized in setting appropriate standards. An 
applicant will not be required to establish that the neuro-cognitive impairment arose out 
of football.  
  
Section 2. Eligibility: Players shall be eligible for benefits under this Article where they  
(i) satisfy the standards set forth in Section 1; (ii) are under the age of 55; (iii) are vested 
under the Retirement Plan due to their Credited Seasons; (iv) have at least one Credited 
Season after 1994; and (v) have executed a release of claims and covenants not to sue in 
a form agreed upon by the parties to this Agreement. The parties agree that a player’s 
right to receive benefits under this Article shall be contingent on the player’s agreement 
to and execution of the release and covenant not to sue referenced above. The parties 
acknowledge and agree that the provision of the benefit under this Article shall not be 
construed as an admission or concession by the NFL Releasees or any of them that NFL 
football caused or causes, in whole or in part, the medical conditions covered by the 
benefit, or as an admission of liability or wrongdoing by the NFL Releasees or any of 
them, and the NFL Releasees expressly deny any such admission, concession, liability or 
wrongdoing.  
 
Section 3. Benefit:  
 (a) Players who satisfy the standards established under Sections 1 and 2 shall 
be entitled to the following neuro-cognitive disability benefits which shall be payable for 
no more than 180 months beginning on the first day of the month following a qualifying 
exam; provided, however, no monthly neuro-cognitive benefits will be paid for any 
month after the month in which the player’s 55th birthday occurs: 
 (i) Moderately Impaired Benefit. Players who qualify for a Moderately 
Impaired Benefit shall receive a monthly benefit equal to the sum of the Player’s Benefit 
Credits, but no less than $3,000 (which such amount shall be increased in $500 incre-
ments every other year, beginning in 2013).  
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 (ii) Mildly Impaired Benefit. Players who qualify for a Mildly Impaired 
Benefit shall receive a monthly benefit equal to 50% of the sum of a Player’s Benefit 
Credits, but no less than $1,500 (which such amount shall be increased in $375 incre-
ments every other year, beginning in 2013). 
 (b) In addition to the monthly benefit, players shall be reimbursed for medi-
cal expenses related to the treatment of the player’s neuro-cognitive disorder, but only if 
described in Section 213(d) of the Internal Revenue Code not to exceed $10,000 in any 
Plan Year. For purposes of reimbursing medical expenses under this Paragraph, the Plan 
in all cases will be the “secondary payor” to all other forms of insurance or reimburse-
ment arrangements that the player may be eligible for including but not limited to the 
Gene Upshaw NFL Players Health Reimbursement Account Plan and the 88 Plan. 
 (c) Players who are awarded benefits under Subsection 3(a)(ii) may voluntari-
ly submit to additional evaluations after benefits under the Plan have begun, but not 
more often than once every 3 years, to determine if they qualify for benefits under Sub-
section 3(a)(i). Additionally, three members of the Plan’s Board may also require a player 
to submit to an evaluation not more often than once every two years.  
 
Section 4. Special Committee: Recognizing that advancements in neuro-cognitive 
testing and evaluation are occurring at a rapid pace, a special committee, the members of 
which shall be chosen in the same manner set forth in Section 1, shall review the Plan’s 
standards every 2 years to determine if changes should be recommended to the parties.  
 
Section 5. Effect of Eligibility for Subsequent Disability Benefits: If a player quali-
fies for the Moderately Impaired Benefit within 15 years of the player’s last Credited 
Season and the player subsequently becomes eligible for Inactive B level Total and Per-
manent disability benefits, the benefit under this Article will cease and the player will 
begin to receive an additional benefit of $20,000 per year for the duration of his eligibili-
ty for the Inactive B benefit (e.g., $70,000 as the minimum Inactive B benefit prior to 
January 1, 2016), but this additional $20,000 benefit will not be paid for any month after 
the month in which the player’s 55th birthday occurs. 
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ARTICLE 66 
BENEFITS ARBITRATOR 

  
Section 1. Selection:  
 (a) The NFL and the NFLPA will submit five candidates for Benefit Arbi-
trator to each other within two weeks of the ratification of this Agreement. If the parties 
are unable to agree on a Benefit Arbitrator from among the ten candidates submitted, a 
flip of the coin, no later than three weeks after ratification of the Agreement, will deter-
mine which party first strikes a name from the other party’s list of candidates, and the 
parties will alternately strike names beginning within 24 hours of the coin flip and con-
tinuing for no more than a total of 24 hours until the parties are able to agree on the 
selection of the Benefit Arbitrator, or until only one candidate’s name remains, which 
candidate will become the Benefit Arbitrator. If for any reason this procedure does not 
result in the selection of the Benefit Arbitrator within one month of the ratification of 
this Agreement, the Notice Arbitrator provided for in Article 43, will appoint the Benefit 
Arbitrator of his or her choice within one week of written request by either party. 
 (b) In the event of a subsequent vacancy in the position of Benefit Arbitra-
tor, the procedure in this Section will be followed to fill the vacancy, substituting only 
the date of such vacancy for the date of ratification of this Agreement, and permitting 
the party who lost the prior coin flip to strike the first name from the other party’s list of 
candidates. Either party may dismiss the Benefit Arbitrator between May 1 and June 1 of 
each calendar year of this Agreement by written notice to the Benefit Arbitrator and the 
other party.  
 
Section 2. Compensation: To the extent that the fees and expenses of the Benefit 
Arbitrator are not properly charged to and paid by one of the employee benefit plans 
described or created by this Agreement, such fees and expenses will be divided equally 
between the parties.  
 
Section 3.  Role: The Benefit Arbitrator will resolve any and all disagreements relating 
to Articles 52 through 65 of this Agreement, except to the extent provided for in ERISA 
plans. However, disagreements relating to eligibility for pension, disability, or other ben-
efits under the Bert Bell/Pete Rozelle Plan and disagreements relating to eligibility for 
disability benefits under the Disability Plan will be resolved in accordance with the    
procedures that have previously been adopted by the Members of the Retirement Board 
of the Bert Bell/Pete Rozelle Plan for the resolution of such issues under that Plan, or 
such other procedures as may be jointly agreed upon by the parties. Also, prior to the 
merger of the Bert Bell Plan and the Pete Rozelle Plan, disagreements relating to eligibili-
ty for benefits under the Pete Rozelle Plan will be resolved in accordance with the 
procedures established under that Plan. The parties may jointly agree to enlarge or re-
strict the role of the Benefit Arbitrator. Either party may refer a matter to the Benefit 
Arbitrator by so notifying the Benefit Arbitrator and the other party. If no other provi-
sion in this Agreement governs the procedures for resolution of the dispute, the 
following procedures will apply. The parties will have two weeks to submit briefs or 
other documents to the Benefit Arbitrator. Thereafter, upon the request of either party, 
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the Benefit Arbitrator will immediately convene an expedited hearing at the site of his or 
her selection. Such hearing will proceed for no more than three days, the first day of 
which will include whatever mediation efforts the Benefit Arbitrator deems appropriate; 
provided, however, that such mediation will not be binding on the parties. As soon as 
possible following the closing of such expedited hearing, the Benefit Arbitrator will 
render his or her decision, which will be final and binding on the parties. Posthearing 
briefs following the close of such hearing will be permitted only if requested by the Ben-
efit Arbitrator, and any posthearing briefs so requested by the Benefit Arbitrator must be 
submitted within one week of the close of the hearing, with no extensions. The parties 
intend that posthearing briefs will be requested only in unusual situations. In no event 
will the Benefit Arbitrator’s decision be rendered and delivered to the parties any later 
than 60 days after a hearing is requested. 



 

251 

ARTICLE 67 
RETENTION OF BENEFITS 

 
None of the following benefits, if provided by a Club free of charge to its players in each 
of the 2008–2010 seasons, may be reduced or eliminated by that Club during the term of 
this Agreement, unless compelling business reasons make continuation of the benefit 
financially impracticable: meals, massage therapy services, nutritional services, and sup-
plements provided by trainers or Club medical staff (subject to applicable League 
policies governing dietary and sports nutritional products). 
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ARTICLE 68 
MUTUAL RESERVATION OF RIGHTS: LABOR EXEMPTION 

  
Section 1. Rights Under Law: Upon the expiration or termination of this Agreement, 
no party shall be deemed to have waived, by reason of this Agreement, or the settlement 
of any action, or the entry into or effectuation of this Agreement or any Player Contract, 
or any of the terms of any of them, or by reason of any practice or course of dealing 
between or among any of the Parties, their respective rights under law with respect to 
the issues of whether any provision or practice authorized by this Agreement is or is not 
then a violation of the antitrust laws. Upon the expiration or termination of this Agree-
ment, the Parties shall be free to make any available argument that any conduct 
occurring after the expiration or termination of this Agreement is or is not then a viola-
tion of the antitrust laws, or is or is not then entitled to any labor exemption. 
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ARTICLE 69 
DURATION OF AGREEMENT 

 
Section 1. Effective Date/Expiration Date: This Agreement shall be effective from 
August 4, 2011 until the last day of the 2020 League Year, except for the provisions 
relating to the Draft (Article 6), which shall remain in effect for the year immediately 
following the expiration or termination of this Agreement. 
 
Section 2. Termination Due To Collusion:  
 (a) If at any time the conditions of Article 17, Section 16(a), (b), or (c) are 
satisfied, the NFLPA shall have the right to terminate this Agreement. To execute such 
termination, the NFLPA shall serve upon the NFL written notice of termination within 
thirty days after the System Arbitrator’s decision finding the requisite conditions be-
comes final. The parties agree, however, that such termination shall be stayed if any party 
appeals such finding to the Appeals Panel, and to seek expedited review from the Ap-
peals Panel. 
 (b) Any failure of the NFLPA to exercise its right to terminate this Agree-
ment with respect to any League Year in accordance with this Article shall not be 
deemed a waiver of or in any way impair or prejudice any right of the NFLPA, if any, to 
terminate this Agreement in accordance with this Article with respect to any succeeding 
League Year.  
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ARTICLE 70 
GOVERNING LAW AND PRINCIPLES 

  
Section 1. Governing Law: To the extent that federal law does not govern the imple-
mentation of this Agreement, this Agreement shall be construed and interpreted under, 
and shall be governed by, the laws applicable to contracts made and performed in the 
State of New York.  
 
Section 2. Parol Evidence: The parties shall not, in any proceeding or otherwise, use or 
refer to any parol evidence with regard to the interpretation of Articles 1, 4, 6–19, 26–28, 
31, or 68–70 of this Agreement. 
 
Section 3. Mutual Drafting: This Agreement shall be deemed to have been mutually 
drafted and shall be construed in accord with its terms. No party shall be entitled to any 
presumption or construction in such party’s favor as a result of  any party having as-
sumed the primary burden of  drafting any part of  this Agreement. 
 
Section 4. Headings: The headings in this Agreement are solely for the convenience of 
the parties, and shall not be deemed part of, or considered in construing, this Agreement. 
 
Section 5. Binding Effect: This Agreement shall be binding upon and shall inure to the 
benefit of the Parties hereto and their heirs, executors, administrators, representatives, 
agents, successors and assigns and any corporation into or with which any corporate 
party hereto may merge or consolidate. 
 
Section 6. Authorization: The NFL represents that it has been duly authorized to enter 
into and execute this Agreement on behalf of itself and its members. The NFLPA here-
by represents that it has been duly authorized to execute this Agreement on behalf of its 
members. 
 
Section 7. Appendices and Exhibits: All of the Appendices and Exhibits hereto are an 
integral part of this Agreement and of the agreement of the parties thereto. 
 
Section 8. Time Periods: The specification of any time period in this Agreement shall 
include any non-business days within such period, except that any deadline falling on a 
Saturday, Sunday, or Federal Holiday shall be deemed to fall on the following business 
day. 
 
Section 9. Modification: This Agreement may not be changed, altered, or amended 
other than by a written agreement signed by authorized representatives of the parties. 
 
Section 10. Delivery of Documents: The NFL, its Clubs, the Management Council, 
and the NFLPA, shall, upon the request of any party hereto, execute and deliver such 
further documents and instruments to take such further steps as are reasonably necessary 
and appropriate to implement and effectuate the purposes of this Agreement. 
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ARTICLE 71 
NOTICES 

 
Any notice to be given under the terms of this Agreement whose method is not other-
wise specified herein shall be given in writing by hand-delivery and first-class prepaid 
mail addressed as follows: 
  
 (a) To the NFL: 
  The National Football League  Management Council 
  280 Park Avenue (after August 2011: 345 Park Avenue) 
   New York, New York 10017 
    Attention: Executive Vice President Labor & League Counsel 
  
 (b) To an NFL Club: 
  At the principal address of such Club as then 
   listed on the records of the NFL or at that Club’s 
   principal office. 
  Attention: President 
  
 (c) To the NFLPA: 
  National Football League Players Association 
  63 Gene Upshaw Place 
  1133 20th Street, NW  
   Washington, D.C. 20036 
  Attention: General Counsel 
  
or to such other persons or addresses as the parties hereto may designate in writing. 
 
 
NATIONAL FOOTBALL LEAGUE  NATIONAL FOOTBALL 
PLAYERS ASSOCIATION   LEAGUE 
 
By: _______________________  By: _______________________ 
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APPENDIX A 
NFL PLAYER CONTRACT 

  
THIS CONTRACT is between_______________________________________, he-
reinafter “Player,” and ________________________________, a 
________________corporation (limited partnership) (partnership), hereinafter “Club,” 
operating under the name of the ____________________________________ as a 
member of the National Football League, hereinafter “League.” In consideration of the 
promises made by each to the other, Player and Club agree as follows: 
  
 1. TERM. This contract covers __________ football season(s), and will begin on the 
date of execution or March 1, __________, whichever is later, and end on February 28 
or 29, __________, unless extended, terminated, or renewed as specified elsewhere in 
this contract. 
  
 2. EMPLOYMENT AND SERVICES. Club employs Player as a skilled football player. 
Player accepts such employment. He agrees to give his best efforts and loyalty to the 
Club, and to conduct himself on and off the field with appropriate recognition of the 
fact that the success of professional football depends largely on public respect for and 
approval of those associated with the game. Player will report promptly for and partici-
pate fully in Club’s official mandatory minicamp(s), official preseason training camp, all 
Club meetings and practice sessions, and all preseason, regular season and postseason 
football games scheduled for or by Club. If invited, Player will practice for and play in 
any all-star football game sponsored by the League. Player will not participate in any 
football game not sponsored by the League unless the game is first approved by the 
League.  
 
 3. OTHER ACTIVITIES. Without prior written consent of the Club, Player will not 
play football or engage in activities related to football otherwise than for Club or engage 
in any activity other than football which may involve a significant risk of personal injury. 
Player represents that he has special, exceptional and unique knowledge, skill, ability, and 
experience as a football player, the loss of which cannot be estimated with any certainty 
and cannot be fairly or adequately compensated by damages. Player therefore agrees that 
Club will have the right, in addition to any other right which Club may possess, to enjoin 
Player by appropriate proceedings from playing football or engaging in football-related 
activities other than for Club or from engaging in any activity other than football which 
may involve a significant risk of personal injury. 
  
 4. PUBLICITY AND NFLPA GROUP LICENSING PROGRAM. 

(a) Player hereby grants to Club and the League, separately and together, the 
right and authority to use, and to authorize others to use solely as described below, his 
name, nickname, initials, likeness, image, picture, photograph, animation, persona, auto-
graph/signature (including facsimiles thereof), voice, biographical information and/or 
any and all other identifying characteristics (collectively, “Publicity Rights”), for any and 
all uses or purposes that publicize and promote NFL Football, the League or any of its 
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member clubs in any way in any and all media or formats, whether analog, digital or 
other, now known or hereafter developed, including, but not limited to, print, tape, disc, 
computer file, radio, television, motion pictures, other audio-visual and audio works, 
Internet, broadband platforms, mobile platforms, applications, and other distribution 
platforms. Without limiting the foregoing, this grant includes the right to use Player’s 
Publicity Rights for the purpose of publicizing and promoting the following aspects of 
NFL Football, the League and/or any of its member clubs: brands, games, ticket sales, 
game broadcasts and telecasts, programming focused on the NFL, one or more NFL 
clubs and/or their games and events (e.g., coaches shows, highlight based shows such as 
Inside the NFL, behind-the-scenes programming such as Hard Knocks), other NFL-related 
media offerings (e.g., branded content segments featuring NFL game footage and other 
programming enhancements), media distribution platforms (e.g., NFL.com, NFL Mo-
bile, NFL Network), official events (e.g., NFL Kickoff, NFL Draft), officially sanctioned 
awards programs (e.g., Rookie of the Year), and public service or community oriented 
initiatives (e.g., Play60). For purposes of clarity, the foregoing grant of rights includes the 
right and authority to use, and to authorize affiliates or business partners to use, after the 
term of this Agreement any Publicity Rights fixed in a tangible medium (e.g., filmed, 
photographed, recorded or otherwise captured) during the term of this Agreement solely 
for the purposes described herein. Notwithstanding anything to the contrary, the fore-
going grant does not confer, during or after the term of this Agreement, any right or 
authority to use Player’s Publicity Rights in a manner that constitutes any endorsement 
by Player of a third-party brand, product or service (“Endorsement”). For purposes of 
clarity, and without limitation, it shall not be an Endorsement for Club or the League to 
use, or authorize others to use, including, without limitation, in third party advertising 
and promotional materials, footage and photographs of Player’s participation in NFL 
games or other NFL events that does not unduly focus on, feature, or highlight, Player in 
a manner that leads the reasonable consumer to believe that Player is a spokesperson for, 
or promoter of, a third-party commercial product or service. 

Player will cooperate with the news media, and will participate upon request in 
reasonable activities to promote the Club and the League. 

Player and National Football League Players Association, including any of its af-
filiates (“NFLPA”) do not and will not contest during or after the term of this 
agreement, and this hereby confirms their acknowledgment of, the exclusive rights of the 
League, Club and any NFL member club (i) to telecast, broadcast, or otherwise distri-
bute, transmit or perform, on a live, delayed, or archived basis, in any and all media now 
known or hereafter developed, any NFL games or any excerpts thereof and (ii) to pro-
duce, license, offer for sale, sell, market, or otherwise distribute or perform (or authorize 
a third party to do any of the foregoing), on a live, delayed, or archived basis, any NFL 
games or any excerpts thereof, in any and all media now known or hereafter developed, 
including, but not limited to, packaged or other electronic or digital media.   

Nothing herein shall be construed to grant any Publicity Rights for use in li-
censed consumer products, whether traditional or digital (e.g., video games, trading 
cards, apparel), other than such products that constitute programming (as described 
herein) or news and information offerings regardless of medium (e.g., DVDs, digital 
highlight offerings).  
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 (b) Player hereby assigns the NFLPA and its licensing affiliates, if any, the 
exclusive and unlimited right to use, license and sublicense the right to use his name, 
nickname, initials, autograph/signature (including facsimiles), voice, picture, photograph, 
animation, image, likeness, persona, jersey number, statistics, data, copyrights, biographi-
cal information and/or other personal indicia (individually and collectively, “Rights”) for 
use in connection with any product, brand, service, appearance, product line or other 
commercial use and any sponsorship, endorsement or promotion thereof, when more 
than five (5) NFL player Rights are involved, regardless of team affiliation and whether 
that number is reached using player Rights simultaneously or individually, in any form, 
media, or medium (now known or hereafter developed) during a consecutive 12-month 
period (a “group licensing program”). For sponsorships, endorsements, and promotions, 
group licensing programs are further defined as those: (a) in any one product category, as 
defined by industry standards; or (b) in different categories if the products all use similar 
or derivative design or artwork, or one player product is used to promote another player 
product.  
 The Rights may also be used for the promotion of the NFLPA, its affiliated 
entities and/or its designees (the “NFLPA Entities”), provided such promotion does not 
constitute an endorsement by Player of a commercial product not a part of a group 
licensing program. Player agrees to participate, upon request of the NFLPA and without 
additional compensation, in reasonable activities to promote the NFLPA Entities, which 
shall include (i) up to three (3) personal appearances per year or (ii) up to fifteen (15) 
minutes per week dedicated to promoting the NFLPA Entities. Player retains the right to 
grant permission to others to utilize his Rights if that individual or entity is not concur-
rently utilizing the Rights of five (5) or more other NFL players for any commercial 
purpose whatsoever. If Player’s inclusion in an NFLPA program is precluded by an 
individual exclusive endorsement agreement, and Player provides the NFLPA with im-
mediate written notice of that preclusion, the NFLPA agrees to exclude Player from that 
particular program. Should Player fail to perform any of his obligations hereunder, the 
NFLPA may withhold payments owed to Player, if any, in connection with this Group 
Licensing Assignment. 
 In consideration for this assignment of rights, the NFLPA agrees to use the 
revenues it receives from group licensing programs to support the objectives as set forth 
in the Bylaws of the NFLPA and as otherwise determined by the NFLPA Board. The 
NFLPA further agrees to use reasonable efforts to promote the use of NFL player 
Rights in group licensing programs, to provide group licensing opportunities to all NFL 
players, and to monitor and police unauthorized third-party use of the Rights. The 
NFLPA makes no representations regarding group licensing other than those expressed 
herein. This agreement shall be construed under Virginia law. 
 The assignment in this paragraph shall expire on December 31 of the latter of (i) 
the third year following the execution of this contract, or (ii) the year after this contract 
expires, and may not be revoked, terminated or otherwise assigned in any manner by 
Player until such date. Neither Club nor the League is a party to the terms of this para-
graph, which is included herein solely for the administrative convenience and benefit of 
Player and the NFLPA. 
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 Nothing in Paragraph 4b shall be construed or deemed to modify in any way the 
rights set forth in Paragraph 4a, and the fact that Paragraph 4b (or any of the terms 
thereof) appears in the Player Contract shall not be referred to, relied upon, or otherwise 
cited by Player and/or the NFLPA or any of its affiliates in any dispute or legal proceed-
ing as evidence that the NFL, any NFL entity, any Club or Club Affiliate, or any licensee 
of any of the foregoing has consented, agreed, acknowledged, or does not contest the 
applicability or interpretation of Paragraph 4b. 
 
 5. COMPENSATION. For performance of Player’s services and all other promises of 
Player, Club will pay Player a yearly salary as follows: 
  
$  /*   for the 20_____season; 
$  /*   for the 20_____season; 
$  /*   for the 20_____season; 
$  /*   for the 20_____season; 
$  /*   for the 20_____season. 
  
(* - designates the compensation Club will pay player if the player is not on Club’s Ac-
tive/Inactive List) 
 
In addition, Club will pay Player such earned performance bonuses as may be called for 
in this contract; Player’s necessary traveling expenses from his residence to training 
camp; Player’s reasonable board and lodging expenses during preseason training and in 
connection with playing preseason, regular season, and postseason football games out-
side Club’s home city; Player’s necessary traveling expenses to and from preseason, 
regular season, and postseason football games outside Club’s home city; Player’s neces-
sary traveling expenses to his residence if this contract is terminated by Club; and such 
additional compensation, benefits and reimbursement of expenses as may be called for in 
any collective bargaining agreement in existence during the term of this contract. (For 
purposes of this contract, a collective bargaining agreement will be deemed to be “in 
existence” during its stated term or during any period for which the parties to that 
agreement agree to extend it.)  
 
 6. PAYMENT. Unless this contract or any collective bargaining agreement in existence 
during the term of this contract specifically provides otherwise, Player will be paid 100% 
of his yearly salary under this contract in equal weekly or biweekly installments over the 
course of the applicable regular season period, commencing with the first regular season 
game played by Club in each season. Unless this contract specifically provides otherwise, 
if this contract is executed or Player is activated after the beginning of the regular season, 
the yearly salary payable to Player will be reduced proportionately and Player will be paid 
the weekly or biweekly portions of his yearly salary becoming due and payable after he is 
activated. Unless this contract specifically provides otherwise, if this contract is termi-
nated after the beginning of the regular season, the yearly salary payable to Player will be 
reduced proportionately and Player will be paid the weekly or bi weekly portions of his 
yearly salary having become due and payable up to the time of termination. 



 

260 

  
 7. DEDUCTIONS. Any advance made to Player will be repaid to Club, and any proper-
ly levied Club fine or Commissioner fine against Player will be paid, in cash on demand 
or by means of deductions from payments coming due to the Player under this contract, 
the amount of such deductions to be determined by Club unless this contract or any 
collective bargaining agreement in existence during the term of this contract specifically 
provides otherwise.  
 
 8. PHYSICAL CONDITION. Player represents to Club that he is and will maintain 
himself in excellent physical condition. Player will undergo a complete physical examina-
tion by the Club physician upon Club request, during which physical examination Player 
agrees to make full and complete disclosure of any physical or mental condition known 
to him which might impair his performance under this contract and to respond fully and 
in good faith when questioned by the Club physician about such condition. If Player fails 
to establish or maintain his excellent physical condition to the satisfaction of the Club 
physician, or make the required full and complete disclosure and good faith responses to 
the Club physician, then Club may terminate this contract.  
 
 9. INJURY. Unless this contract specifically provides otherwise, if Player is injured in 
the performance of his services under this contract and promptly reports such injury to 
the Club physician or trainer, then Player will receive such medical and hospital care 
during the term of this contract as the Club physician may deem necessary, and will 
continue to receive his yearly salary for so long, during the season of injury only and for 
no subsequent period covered by this contract, as Player is physically unable to perform 
the services required of him by this contract because of such injury. If Player’s injury in 
the performance of his services under this contract results in his death, the unpaid bal-
ance of his yearly salary for the season of injury will be paid to his stated beneficiary, or 
in the absence of a stated beneficiary, to his estate. 
  
 10. WORKERS’ COMPENSATION. Any compensation paid to Player under this 
contract or under any collective bargaining agreement in existence during the term of 
this contract for a period during which he is entitled to workers’ compensation benefits 
by reason of temporary total, permanent total, temporary partial, or permanent partial 
disability will be deemed an advance payment of workers’ compensation benefits due 
Player, and Club will be entitled to be reimbursed the amount of such payment out of 
any award of workers’ compensation. 
  
 11. SKILL, PERFORMANCE AND CONDUCT. Player understands that he is com-
peting with other players for a position on Club’s roster within the applicable player 
limits. If at any time, in the sole judgment of Club, Player’s skill or performance has been 
unsatisfactory as compared with that of other players competing for positions on Club’s 
roster, or if Player has engaged in personal conduct reasonably judged by Club to ad-
versely affect or reflect on Club, then Club may terminate this contract. In addition, 
during the period any salary cap is legally in effect, this contract may be terminated if, in 
Club’s opinion, Player is anticipated to make less of a contribution to Club’s ability to 
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compete on the playing field than another player or players whom Club intends to sign 
or attempts to sign, or another player or players who is or are already on Club’s roster, 
and for whom Club needs room. 
  
 12. TERMINATION. The rights of termination set forth in this contract will be in 
addition to any other rights of termination allowed either party by law. Termination will 
be effective upon the giving of written notice, except that Player’s death, other than as a 
result of injury incurred in the performance of his services under this contract, will au-
tomatically terminate this contract. If this contract is terminated by Club and either 
Player or Club so requests, Player will promptly undergo a complete physical examina-
tion by the Club physician. 
  
 13. INJURY GRIEVANCE. Unless a collective bargaining agreement in existence at the 
time of termination of this contract by Club provides otherwise, the following Injury 
Grievance procedure will apply: If Player believes that at the time of termination of this 
contract by Club he was physically unable to perform the services required of him by this 
contract because of an injury incurred in the performance of his services under this 
contract, Player may, within 60 days after examination by the Club physician, submit at 
his own expense to examination by a physician of his choice. If the opinion of Player’s 
physician with respect to his physical ability to perform the services required of him by 
this contract is contrary to that of the Club’s physician, the dispute will be submitted 
within a reasonable time to final and binding arbitration by an arbitrator selected by Club 
and Player or, if they are unable to agree, one selected in accordance with the procedures 
of the American Arbitration Association on application by either party. 
  
 14. RULES. Player will comply with and be bound by all reasonable Club rules and 
regulations in effect during the term of this contract which are not inconsistent with the 
provisions of this contract or of any collective bargaining agreement in existence during 
the term of this contract. Player’s attention is also called to the fact that the League func-
tions with certain rules and procedures expressive of its operation as a joint venture 
among its member clubs and that these rules and practices may affect Player’s relation-
ship to the League and its member clubs independently of the provisions of this 
contract. 
  
 15. INTEGRITY OF GAME. Player recognizes the detriment to the League and pro-
fessional football that would result from impairment of public confidence in the honest 
and orderly conduct of NFL games or the integrity and good character of NFL players. 
Player therefore acknowledges his awareness that if he accepts a bribe or agrees to throw 
or fix an NFL game; fails to promptly report a bribe offer or an attempt to throw or fix 
an NFL game; bets on an NFL game; knowingly associates with gamblers or gambling 
activity; uses or provides other players with stimulants or other drugs for the purpose of 
attempting to enhance on-field performance; or is guilty of any other form of conduct 
reasonably judged by the League Commissioner to be detrimental to the League or pro-
fessional football, the Commissioner will have the right, but only after giving Player the 
opportunity for a hearing at which he may be represented by counsel of his choice, to 
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fine Player in a reasonable amount; to suspend Player for a period certain or indefinitely; 
and/or to terminate this contract.  
 
 16. EXTENSION. Unless this contract specifically provides otherwise, if Player be-
comes a member of the Armed Forces of the United States or any other country, or 
retires from professional football as an active player, or otherwise fails or refuses to 
perform his services under this contract, then this contract will be tolled between the 
date of Player’s induction into the Armed Forces, or his retirement, or his failure or 
refusal to perform, and the later date of his return to professional football. During the 
period this contract is tolled, Player will not be entitled to any compensation or benefits. 
On Player’s return to professional football, the term of this contract will be extended for 
a period of time equal to the number of seasons (to the nearest multiple of one) remain-
ing at the time the contract was tolled. The right of renewal, if any, contained in this 
contract will remain in effect until the end of any such extended term. 
 
 17. ASSIGNMENT. Unless this contract specifically provides otherwise, Club may 
assign this contract and Player’s services under this contract to any successor to Club’s 
franchise or to any other Club in the League. Player will report to the assignee Club 
promptly upon being informed of the assignment of his contract and will faithfully per-
form his services under this contract. The assignee club will pay Player’s necessary 
traveling expenses in reporting to it and will faithfully perform this contract with Player. 
  
 18. FILING. This contract will be valid and binding upon Player and Club immediately 
upon execution. A copy of this contract, including any attachment to it, will be filed by 
Club with the League Commissioner within 10 days after execution. The Commissioner 
will have the right to disapprove this contract on reasonable grounds, including but not 
limited to an attempt by the parties to abridge or impair the rights of any other club, 
uncertainty or incompleteness in expression of the parties’ respective rights and obliga-
tions, or conflict between the terms of this contract and any collective bargaining 
agreement then in existence. Approval will be automatic unless, within 10 days after 
receipt of this contract in his office, the Commissioner notifies the parties either of dis-
approval or of extension of this 10-day period for purposes of investigation or 
clarification pending his decision. On the receipt of notice of disapproval and termina-
tion, both parties will be relieved of their respective rights and obligations under this 
contract. 
  
 19. DISPUTES. During the term of any collective bargaining agreement, any dispute 
between Player and Club involving the interpretation or application of any provision of 
the NFL collective bargaining agreement or this contract will be submitted to final and 
binding arbitration in accordance with the procedure called for in any collective bargain-
ing agreement in existence at the time the event giving rise to any such dispute occurs. 
  
 20. NOTICE. Any notice, request, approval or consent under this contract will be suffi-
ciently given if in writing and delivered in person or mailed (certified or first class) by 
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one party to the other at the address set forth in this contract or to such other address as 
the recipient may subsequently have furnished in writing to the sender. 
  
 21. OTHER AGREEMENTS. This contract, including any attachment to it, sets forth 
the entire agreement between Player and Club and cannot be modified or supplemented 
orally. Player and Club represent that no other agreement, oral or written, except as 
attached to or specifically incorporated in this contract, exists between them. The provi-
sions of this contract will govern the relationship between Player and Club unless there 
are conflicting provisions in any collective bargaining agreement in existence during the 
term of this contract, in which case the provisions of the collective bargaining agreement 
will take precedence over conflicting provisions of this contract relating to the rights or 
obligations of either party. 
  
 22. LAW. This contract is made under and shall be governed by the laws of the State of 
______________. 
  
 23. WAIVER AND RELEASE. Player waives and releases: (i) any claims relating to the 
2011 lockout; (ii) any antitrust claims relating to the Draft, restrictions on free agency, 
franchise player designations, transition player designations, the Entering Player Pool, 
the Rookie Compensation Pool, or any other term or condition of employment relating 
to conduct engaged in prior to the date of this Agreement; and (iii) any claims relating to 
conduct engaged in pursuant to the express terms of any collective bargaining agreement 
during the term of any such agreement. This waiver and release also extends to any con-
duct engaged in pursuant to the express terms of the Stipulation and Settlement 
Agreement in White. This waiver and release does not waive any rights player may have 
to commence a grievance under the 2006 CBA or to commence a grievance or other 
arbitration under the 2011 CBA. 
   
 24. OTHER PROVISIONS.  
 (a) Each of the undersigned hereby confirms that (i) this contract, renegotia-
tion, extension or amendment sets forth all components of the player’s remuneration for 
playing professional football (whether such compensation is being furnished directly by 
the Club or by a related or affiliated entity); and (ii) there are not undisclosed agreements 
of any kind, whether express or implied, oral or written, and there are no promises, 
undertakings, representations, commitments, inducements, assurances of intent, or un-
derstandings of any kind that have not been disclosed to the NFL involving 
consideration of any kind to be paid, furnished or made available to Player or any entity 
or person owned or controlled by, affiliated with, or related to Player, either during the 
term of this contract or thereafter. 
   (b)  Each of the undersigned further confirms that, except insofar as any of 
the undersigned may describe in an addendum to this contract, to the best of their know-
ledge, no conduct in violation of the Anti-Collusion rules took place with respect to this 
contract. Each of the undersigned further confirms that nothing in this contract is de-
signed or intended to defeat or circumvent any provisions of the collective bargaining 
agreement dated August 4, 2011, including but not limited to the Rookie Compensation 
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Pool and Salary Cap provisions; however, any conduct permitted by that Agreement 
shall not be considered a violation of this confirmation. 
  (c) PERFORMANCE-BASED PAY. Player’s attention is called to the fact 
that he may be entitled to Performance-Based Pay in accordance with the procedures 
outlined in Article 28, and that his eligibility for such pay is based on a formula that takes 
into account his playtime percentage and compensation 
  
 25. SPECIAL PROVISIONS. THIS CONTRACT is executed in six (6) copies. Player 
acknowledges that before signing this contract he was given the opportunity to seek 
advice from or be represented by persons of his own selection. 
  
___________________________  `__________________________ 
PLAYER     CLUB 
___________________________   ___________________________ 
Home Address             By 
___________________________  ___________________________ 
Telephone Number          Club Address 
___________________________   ___________________________ 
Date                  Date 
___________________________ 
PLAYER’S AGENT 
___________________________ 
Address 
___________________________ 
Telephone Number 
___________________________ 
Date 
  
 
Copy Distribution:    
 White-League Office  Yellow-Player 
      Green-Member Club  Blue-Management Council 
      Gold-NFLPA    Pink-Player Agent  
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APPENDIX B 
FIRST REFUSAL OFFER SHEET 

 
  
Name of Player:      Date: 
  
Address of Player:      Name of New Team: 
  
Name and Address of     Name of Prior Team:  
Player’s Representative  
Authorized to Act for Player: 
           
Address of Prior Team: 
  
Principal Terms of NFL Player Contract With New Team: 
  
  [Supply Information on this Sheet or on Attachment] 
  
  1. Salary to be paid, guaranteed or loaned (i.e., Paragraph 5 Salary; signing, reporting 
and roster bonuses; deferred compensation (including the specified installments and the 
specified dates); amount and terms of loans, if any; and description of variation and 
method of calculation, if any, for Salary in Principal Terms that may be variable and/or 
calculable (i.e., only likely to be earned team incentives for New Team [not to exceed 
15% of Salary] and generally recognized League-wide Honors [listed in Exhibit C to 
Article 13 of this Agreement]: [Please identify every component of such payment (e.g., 
signing bonus, salary, etc.) and indicate if any component or portion thereof is guaran-
teed or based upon specific incentives]. 
  
  2. Modifications and additions to NFL Player Contract(s): [or attach marked-up copy of 
NFL Player Contract(s)] 
  
  3. Other terms (that need not be matched): 
 
 
 
  
Player:        New Club: 
 
  
By: _______________________   By: _________________________ 
      Chief Operating Officer 
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APPENDIX C 
FIRST REFUSAL EXERCISE NOTICE 

  
Name of Player:      Date:   
   
            
     
Address of Player:      Name of New Team:  
            
     
Name and Address of     Name of Prior Team:  
Player’s Representative         
Authorized to Act for Player:        
   
           
Address of Prior Team: 
  
 The undersigned member of the NFL hereby exercises its Right of First Refusal so as to 
create a binding Agreement with the player named above containing the Principal Terms 
set forth in the First Refusal Offer Sheet (a copy of which is attached hereto), and those 
terms of the NFL Player Contract not modified by such Principal Terms. 
  
  
 Prior Team 
  
By:  
 
 
_________________________  
Chief Operating Officer 
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APPENDIX D 
WAIVER OF FREE AGENT RIGHTS 

 
I, the undersigned, hereby state that I have agreed to a Right of First Refusal at the end 
of my NFL Player Contract, as set forth in the documents attached to this waiver. I 
understand that, in doing so, I am giving up rights I have to be completely free to sign 
with other teams at the end of my contract. I also understand that no NFL team is per-
mitted to force me to renounce these rights. In exchange for renouncing these rights, I 
understand that I will receive the following additional compensation, if any, from my 
team: 
 
 
     By: ___________________________ 
 
Witnessed by: 
 
___________________ 
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APPENDIX E 
EXAMPLES OF CAP PERCENTAGE AVERAGE FRANCHISE AND TRANSITION TENDER CALCULATIONS 

 
Set forth below are hypothetical examples for illustrative purposes only. 
 
Example 1: Calculation of the Non-Exclusive Franchise Tender for a linebacker for the 2012 League Year: 

 2012 2011 2010 2009 2008 2007 ’11–’07 
Sum 

Franchise Tag* N/A $10.091 $9.68 $8.304 $8.065 $7.206 $43.346 
Salary Cap $125.0 $120.375 $121.6875 $123.0 $116.0 $109.0 $590.0625 
 
*Note: the “Franchise Tag” for 2011 equals the average of the five largest Salaries (as defined in Article 10) for linebackers from 
the 2010 League Year; the “Franchise Tag” for 2010 equals the average of the five largest Salaries (as defined in Article 10) for 
linebackers from the 2009 League Year, and so on. 
 
Σ (Franchise Tags 2007–2011) ÷ Σ (Salary Caps 2007 –2011) = 7.346% ($43.346 ÷ $590.0625). If the 2012 Salary Cap was $125 
million, then the 2012 Non-Exclusive Franchise Tender for a linebacker would be $9.183 million (7.346% of $125

 

 million), or 
120% of the player’s 2011 Salary (as defined in Article 10), whichever is greater. 

Example 2: Calculation of the Transition Tender for a linebacker for the 2012 League Year: 

 2012 2011 2010 2009 2008 2007 ’11–’07 
Sum 

Transition Tag N/A $8.894 $8.373 $7.48 $7.335 $6.493 $38.575 
Salary Cap $125.0 $120.375 $121.6875 $123.0 $116.0 $109.0 $590.0625 
 
*Note: the “Transition Tag” for 2011 equals the average of the ten largest Salaries (as defined in Article 10) for Linebackers from 
the 2010 League Year; the “Transition Tag” for 2010 equals the average of the ten largest Salaries (as defined in Article 10) for 
linebackers from the 2009 League Year, and so on. 
 
Σ (Transition Tags 2007–2011) ÷ Σ (Salary Caps 2007–2011) = 6.5374% ($38.575 ÷ $590.0625). If the 2012 Salary Cap was $125 
million, then the 2012 Transition Tender for a Linebacker would be $8.172 million (6.5374% of $125 million). 
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APPENDIX F 
ACCOUNTANTS’ REVIEW PROCEDURES 

  
The information included in the Schedule of Team Salaries, Benefits, Player 

Costs, Cash Player Costs, and All Revenues (“AR”) of the NFL and its member clubs 
(the “Schedule”), which is not intended to be a presentation in accordance with generally 
accepted accounting principles, is to be prepared in accordance with the provisions of 
this Agreement. The information on the Schedule is to be the responsibility of the man-
agement of the Clubs and the NFL.  

 
The NFL and the NFLPA are to retain a national accounting firm (the “Accoun-

tants”) which will have the responsibility to perform certain procedures on the Schedule 
and report on the results of these procedures. The Accountants are to conduct proce-
dures as agreed upon by the parties (the “Procedures”). The Procedures shall include 
examining, on a test basis, evidence supporting the amounts and disclosures in the Sche-
dule. The Procedures shall also include an assessment of the significant estimates made 
by management, as well as an evaluation of the overall Schedule presentation. 

 
A committee is to be established, the Settlement Agreement Salary Cap Review 

Committee (the “Committee”), consisting of six members with three representatives 
designated by each of the NFL and the NFLPA. The Committee is to meet with the 
Accountants at least twice during the year, once prior to December 31st to review the 
scope of the Procedures described in the preceding paragraph and again to review the 
results of the Procedures reasonably before issuance of any Special Purpose Letter for 
that playing season.  

 
The procedures detailed below and/or as otherwise agreed by the parties are and 

shall be designed to determine whether the Schedule represents, in all material respects, 
the Team Salaries, Benefits, Player Costs, Cash Player Costs and All Revenues of the 
NFL and its Clubs for such League Year in accordance with the provisions of this 
Agreement. The Accountants will perform the Procedures with respect to the Schedule 
for each League Year. 

 
The Accountants may rely on the procedures performed by each member club’s 

local accounting firm (“Local Accountants”), as agreed upon by the parties, or may test 
the procedures on a scope basis so as to permit the Accountants to obtain a reasonable 
basis to report upon the Procedures as referred above. 

 
The Accountants will have access to and receive copies of the Local Accoun-

tants’ workpapers of the Schedule (the “Workpapers”). If the Accountants need to 
review the financial audit workpapers or the corresponding financial statement of any 
Club or the League Office, this information will be held in confidence and not be part of 
the file subject to review by the Committee. 
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Procedures provided by the NFL and the NFLPA to be performed by the Ac-
countants 
  
General 
 
 • This Agreement and all relevant side letters should be reviewed and understood. 
 
 • See Exhibit 6.1 for the form of the Accountants’ Report. 
  
 • Examine the National Television and Cable contracts at the League Office and 

agree to amounts reported. 
 
 • Schedules of international broadcast should be obtained from the League Office. 

Schedules should be verified by agreeing to general ledgers and testing supporting 
documentation where applicable. 

 
 • All loans, advances, bonuses, etc. received by the League Office should be noted in 

the report and included in AR where appropriate. 
 
 • The Player Compensation and Revenues Reporting Package and instructions for 

the playing season should be reviewed and understood. 
 
 • All workpapers of the Accountants relative to its report on the Schedule shall be 

made available for review by representatives of the NFL and the NFLPA prior to 
issuance of the report. 

 
 • A summary of all findings (including any unusual or non-recurring transactions) 

and proposed adjustments must be jointly reviewed with representatives of the 
NFL and the NFLPA prior to issuance of the report. 

 
 • Any problems or questions raised should be resolved by the Committee. 
 
 • Estimates should be reviewed in accordance with this Agreement. Estimates are to 

be reviewed based upon the previous year’s actual results and current year activity. 
Estimates should be reconfirmed with third parties when possible. 

 
 • Revenue and expense amounts that have been estimated should be reconfirmed 

with the Controller or other team representatives prior to the issuance of the re-
port. 

 
 • Where possible, team and League Office revenues and expenses should be recon-

ciled to audited financial statements. This information is to be held in confidence. 
 
 • The Accountants should be aware of revenues excluded from AR. All revenues 

excluded by the teams or League Office should be reviewed to determine proper 
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exclusion. The Accountants should perform a review for revenues improperly ex-
cluded from, or included in, AR. 



 

272 

Procedures provided by the NFL and the NFLPA to be performed by the Local 
Accountants 
  
General 
 
 • The Local Accountants shall conduct procedures as agreed upon by the parties. 
 
 • This Agreement and all side letters should be reviewed and understood by all Local 

Accountants. 
  
• See Exhibit 6.2 for the form of the Local Accountants’ Report. 
  
 • Special rules for Salary Cap counting such as annuities, loans, guarantees, deferrals, 

signing bonuses and the like should be reviewed and understood. 
  
Team Salaries - Schedule 1 
 
 • Trace amounts to the team’s general ledger or other supporting documentation for 

agreement. 
  
 • Foot all schedules and perform other clerical tests. 
  
 • Examine the applicable player contracts for all players listed, noting agreement of 

all salary amounts for each player, in accordance with the definition of salary in this 
Agreement. 

  
 • Compare player names with all player lists for the season in question. 
  
 • Determine method used to value non-cash compensation is in compliance with 

methods outlined in this Agreement. 
  
 • Examine trade arrangements to verify that each team has properly recorded its pro 

rata portion of the players’ entire salary based upon roster days. 
 
• Inquire of Controller or other representative of each team if any additional com-

pensation was paid to players and not included on the schedule. 
 
• Review “Miscellaneous Bonuses” to determine whether such bonuses were actually 

earned for such season. 
 
• Review signing bonuses to determine if they have been allocated over the years of 

the Contract in accordance with this Agreement. 
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• Review contracts to insure that any guaranteed amounts for future years are allo-
cated, if applicable, over previous years in accordance with the provisions of this 
Agreement. 

 
• Compare the balances of player loans from the end of the prior period to the end 

of the current period and reconcile to the respective payment schedule in effect at 
the end of the prior period. 
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Benefits - Schedule 2 
 
 •     Trace amounts to the team’s general ledger or other supporting documentation for 
agreement. 
  
 •     Foot all schedules and perform other clerical tests. 
  
 •    Investigate variations in amounts from prior year through discussion with the 
Controller or other representative of the team. 
  
 •    Review each team’s insurance expenses for premium credits (refunds) received 
from carriers. 
  
 •     Review supporting documentation as to the following expenses: 
  
Players Pension                Workers Compensation 
Severance Costs              FICA Social Security/Medicare 
Disability Insurance            Unemployment Insurance 
Medical/Dental/Life Ins.         Other Allowable Benefits 
  
Player Costs - Schedule 3 
 
 •    Perform procedures provided in Schedules 1 and 2 above and deduct amounts 
not includable in the definition of “Player Costs” in this Agreement. 
 
Cash Spending - Schedule 3A 
 
•    Perform procedures provided in Schedules 1 and 2 above and calculate Club’s 
“Cash Spending” and amounts committed to be spent by Club in the year under review 
for Player Benefits, to determine the Club’s contribution to Cash Spending (as defined in 
Article 12, Section 7) for such year. 
  
Revenues - Schedule 4 
 
 •   Trace amounts to team’s general ledger or other supporting documentation for 
agreement. 
  
 •     Foot all schedules and perform other clerical tests. 
  
 •    Trace gate receipts to general ledger and test supporting documentation where 
appropriate. 
  
 •    Gate receipts should be reviewed and reconciled to League Office gate receipts 
summary. 
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 •    Luxury box revenues should be included in AR in a manner consistent with this 
Agreement. Amounts included in AR, and any deductions against such revenues should 
be verified to supporting documentation. 
  
 •     Examine local television, local cable and local radio contracts. Verify to amounts 
reported by teams. 
  
 •   When local broadcast revenues are not verifiable by reviewing a contract, de-
tailed supporting documentation should be obtained and tested. 
  
 •    All loans, advances, bonuses, etc. received by the team should be noted in the 
report and included in AR where appropriate. 
  
 • All amounts of other revenues should be reviewed for proper inclu-
sion/exclusion in AR. Test appropriateness of balances where appropriate. 
  
Questions 
 
 •   Review with Controller or other representatives of the team the answers to all 
questions on this schedule. 
  
 •  Review that appropriate details are provided where requested. 
  
 • Prepare a summary of all changes. 
  
Revenue Reporting Procedures and List of Related Entities 
 
 •  Review with Controller or other representatives of the team all information 
included on both schedules. 
  
 •  Prepare a summary of any changes, corrections or additions to either schedule. 
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EXHIBIT F.1 
ACCOUNTANTS’ AGREED-UPON PROCEDURES REPORT 
 
We have performed the procedures as described in the accompanying Schedule A, 
which were agreed to by the National Football League, the National Football League 
Players Association and Class Counsel (collectively, the “Parties”) with respect to the 
National Football League Office Reporting Package and the Reporting Packages of 
the Member Clubs of the National Football League, for the [insert] League Year, 
solely to assist the Parties in evaluating whether the Reporting Packages were pre-
pared in accordance with the provisions and definitions contained in the Instructions 
to the Reporting Package. This engagement to apply agreed-upon procedures was 
performed in accordance with standards established by the American Institute of 
Certified Public Accountants. The sufficiency of these procedures is solely the re-
sponsibility of the specified users of the report. Consequently, we make no 
representation regarding the sufficiency of the procedures described in Schedule 1 
either for the purpose for which this report has been requested or for any other 
purpose. 

Our findings are set forth in the accompanying Schedule B. 

We were not engaged to, and will not perform an audit or examination, the objective 
of which would be the expression of an opinion on the Reporting Packages. Accor-
dingly, we will not express such an opinion. If we were to perform additional 
procedures or if we were to perform an audit or examination of the Reporting Pack-
ages, other matters might have come to our attention that would have been reported 
to the Parties. 

This report is intended solely for the use of the National Football League, the Na-
tional Football League Players Association and Class Counsel and should not be 
used by those who have not agreed to the procedures and taken responsibility for 
the sufficiency of the procedures for their purposes. 
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EXHIBIT F.2 
LOCAL ACCOUNTANTS’ AGREED-UPON PROCEDURES REPORT 
 
We have performed the procedures as described in the accompanying Schedule A, 
which were agreed to by the National Football League, the National Football League 
Players Association and Class Counsel (the “Parties”) with respect to the Reporting 
Package of the [Member Club Name], a Member Club of the National Football 
League, for [insert] League Year, to assist the Parties in evaluating whether the Re-
porting Package was prepared in accordance with the provisions and definitions 
contained in the Instructions to the Reporting Package dated [insert]. This engage-
ment to apply agreed-upon procedures was performed in accordance with standards 
established by the American Institute of Certified Public Accountants. The sufficien-
cy of these procedures is solely the responsibility of management of the Parties. 
Consequently, we make no representation regarding the sufficiency of the proce-
dures described in Schedule A either for the purpose for which this report has been 
requested or for any other purpose. 
 
Our findings are set forth in the accompanying Schedule B. 
 
We were not engaged to, and did not, perform an audit, the objective of which 
would be the expression of an opinion on the Reporting Package. Accordingly, we 
do not express such an opinion. Had we performed additional procedures, other 
matters might have come to our attention that would have been reported to the 
Parties. 
 
This report is intended solely for the use of the [Member Club Name], the National 
Football League, the National Football League Players Association and Class Coun-
sel and should not be used by those who have not agreed to the procedures and 
taken responsibility for the sufficiency of the procedures for their purposes. 
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APPENDIX G 
OFFSEASON WORKOUT RULES 

  
 Except for certain specified minicamps, any offseason workout programs or 
classroom instruction shall be strictly voluntary. No Club official shall indicate to a 
player that the Club’s offseason workout program or classroom instruction is not volun-
tary (or that a player’s failure to participate in a workout program or classroom 
instruction will result in the player’s failure to make the Club or any other adverse con-
sequences). Offseason programs may take place for nine weeks. Workouts shall be 
limited to four days per week; such workout programs are not permitted on weekends.  
The nine weeks may include no more than ten days of organized team practice activity.  
This does not preclude any player from working out on his own on other days, includ-
ing weekends. Contact work (e.g., “live” blocking, tackling, pass rushing, bump-and-
run), is expressly prohibited in all offseason workouts. 
 
 Voluntary offseason workout programs are intended to provide training, teach-
ing and physical conditioning for players.  The intensity and tempo of drills should be at 
a level conducive to learning, with player safety as the highest priority, and not at a level 
where one player is in a physical contest with another player. 
 
 Teams are to provide their players and the NFL the schedule for the program, 
including designation of any days on which organized team practice activity will take 
place, pursuant to the rules set forth in Article 21 and any changes to the schedule for 
the program. 
 
  The following rules shall also apply to the ten days of organized team practice 
activity: 
 

• No pads except protective knee or elbow pads.  Helmets are permitted. 
• All organized team practice activity shall be conducted pursuant to the rules for 

Phase Three activities, which are set forth in Article 21, Section 2(b)(iii) of this 
Agreement. 

• No live contact; no live contact drills between offensive and defensive linemen. 
• 7-on-7, 9-on-7 and 11-on-11 drills will be permitted, providing no live contact 

takes place. 
• The NFL will monitor all Clubs during the offseason to ensure player safety and 

adherence to live contact guidelines. 
• Maximum six hours per day, with a maximum two hours on field, for any player. 
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APPENDIX H 
NOTICE OF TERMINATION 

 
TO: 
  
 You are hereby notified that effective immediately your NFL Player Contract(s) with the 
Club covering the _______________________ football season(s) has (have) been ter-
minated for the reason(s) checked below: 
  
 □ You have failed to establish or maintain your excellent physical condition to 

the satisfaction of the Club physician. 
  
 □ You have failed to make full and complete disclosure of your physical or men-

tal condition during a physical examination. 
  
 □ In the judgment of the Club, your skill or performance has been unsatisfactory 

as compared with that of other players competing for positions on the Club’s 
roster. 

  
 □ You have engaged in personal conduct which, in the reasonable judgment of 

the Club, adversely affects or reflects on the Club. 
 
  □ In the Club’s opinion, you are anticipated to make less of a contribution to the 

Club’s ability to compete on the playing field than another player or players 
whom the Club intends to sign or attempts to sign, or already on the roster of 
the Club, and for whom the Club needs Room. 
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APPENDIX I 
WRITTEN WARNING GOOD FAITH EFFORT 

 
 
[date] 
  
Dear [player]: 
  
The Club hereby provides you with written notice that you are failing to exhibit the level 
of good faith effort which can be reasonably expected from players on this Club. If you 
do not demonstrate the good faith effort which can be reasonably expected from players 
on this Club, you will not be entitled to Termination Pay under Article 30 of the Collec-
tive Bargaining Agreement if you are terminated before the end of this season. 
  
  
[Club Official] 
[Club name] 
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APPENDIX J 
PRACTICE SQUAD PLAYER CONTRACT 

 
PRACTICE PLAYER CONTRACT 

 
 THIS CONTRACT is between 
________________________________________, hereinafter “Player,” and 
__________________________, a ___________ corporation (limited partnership) 
(partnership), hereinafter “Club,” operating under the name of the ________________ 
as a member of the National Football League, hereinafter “League.” In consideration of 
the promises made by each to the other, Player and Club agree as follows: 
 

1. TERM. This contract covers the 20_ football season, and will begin on the 
date of execution and end one week after the date of the Club's last regular season or 
postseason game, unless terminated by Player pursuant to Paragraph 10 or by Club pur-
suant to Paragraph 6 or Paragraph 9. 
 

2. EMPLOYMENT AND SERVICES. Club employs Player as a member of its 
Practice Squad. Player accepts such employment. Player agrees to give his best efforts 
and loyalty to the Club, and to conduct himself on and off the field with appropriate 
recognition of the fact that the success of professional football depends largely on public 
respect for and approval of those associated with the game. Player will report promptly 
for and participate fully in all Club meetings and practice sessions, and all other football 
activities as directed by Club. Player will not participate in any football game not spon-
sored by the League unless the game is first approved by the League. Nor, while this 
contract is in effect, will Player play football or engage in activities related to football 
other than for Club or engage in any activity other than football which may involve a 
significant risk of personal injury without first obtaining Club's prior written consent. 
 

3. PUBLICITY.  
(a) Player hereby grants to Club and the League, separately and together, the 

right and authority to use, and to authorize others to use solely as described below, his 
name, nickname, initials, likeness, image, picture, photograph, animation, persona, auto-
graph/signature (including facsimiles thereof), voice, biographical information and/or 
any and all other identifying characteristics (collectively, “Publicity Rights”), for any and 
all uses or purposes that publicize and promote NFL Football, the League or any of its 
member clubs in any way in any and all media or formats, whether analog, digital or 
other, now known or hereafter developed, including, but not limited to, print, tape, disc, 
computer file, radio, television, motion pictures, other audio-visual and audio works, 
Internet, broadband platforms, mobile platforms, applications, and other distribution 
platforms. Without limiting the foregoing, this grant includes the right to use Player’s 
Publicity Rights for the purpose of publicizing and promoting the following aspects of 
NFL Football, the League and/or any of its member clubs: brands, games, ticket sales, 
game broadcasts and telecasts, programming focused on the NFL, one or more NFL 
clubs and/or their games and events (e.g., coaches shows, highlight based shows such as 
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Inside the NFL, behind-the-scenes programming such as Hard Knocks), other NFL-related 
media offerings (e.g., branded content segments featuring NFL game footage and other 
programming enhancements), media distribution platforms (e.g., NFL.com, NFL Mo-
bile, NFL Network), official events (e.g., NFL Kickoff, NFL Draft), officially sanctioned 
awards programs (e.g., Rookie of the Year), and public service or community oriented 
initiatives (e.g., Play60). For purposes of clarity, the foregoing grant of rights includes the 
right and authority to use, and to authorize affiliates or business partners to use, after the 
term of this Agreement any Publicity Rights fixed in a tangible medium (e.g., filmed, 
photographed, recorded or otherwise captured) during the term of this Agreement solely 
for the purposes described herein. Notwithstanding anything to the contrary, the fore-
going grant does not confer, during or after the term of this Agreement, any right or 
authority to use Player’s Publicity Rights in a manner that constitutes any endorsement 
by Player of a third-party brand, product or service (“Endorsement”). For purposes of 
clarity, and without limitation, it shall not be an Endorsement for Club or the League to 
use, or authorize others to use, including, without limitation, in third party advertising 
and promotional materials, footage and photographs of Player’s participation in NFL 
games or other NFL events that does not unduly focus on, feature, or highlight, Player in 
a manner that leads the reasonable consumer to believe that Player is a spokesperson for, 
or promoter of, a third-party commercial product or service. 

Player will cooperate with the news media, and will participate upon request in 
reasonable activities to promote the Club and the League. 

Player and National Football League Players Association, including any of its af-
filiates (“NFLPA”) do not and will not contest during or after the term of this 
agreement, and this hereby confirms their acknowledgment of, the exclusive rights of the 
League, Club and any NFL member club (i) to telecast, broadcast, or otherwise distri-
bute, transmit or perform, on a live, delayed, or archived basis, in any and all media now 
known or hereafter developed, any NFL games or any excerpts thereof and (ii) to pro-
duce, license, offer for sale, sell, market, or otherwise distribute or perform (or authorize 
a third party to do any of the foregoing), on a live, delayed, or archived basis, any NFL 
games or any excerpts thereof, in any and all media now known or hereafter developed, 
including, but not limited to, packaged or other electronic or digital media.   

Nothing herein shall be construed to grant any Publicity Rights for use in li-
censed consumer products, whether traditional or digital (e.g., video games, trading 
cards, apparel), other than such products that constitute programming (as described 
herein) or news and information offerings regardless of medium (e.g., DVDs, digital 
highlight offerings).  
 (b) Player hereby assigns the NFLPA and its licensing affiliates, if any, the 
exclusive and unlimited right to use, license and sublicense the right to use his name, 
nickname, initials, autograph/signature (including facsimiles), voice, picture, photograph, 
animation, image, likeness, persona, jersey number, statistics, data, copyrights, biographi-
cal information and/or other personal indicia (individually and collectively, “Rights”) for 
use in connection with any product, brand, service, appearance, product line or other 
commercial use and any sponsorship, endorsement or promotion thereof, when more 
than five (5) NFL player Rights are involved, regardless of team affiliation and whether 
that number is reached using player Rights simultaneously or individually, in any form, 



 

283 

media, or medium (now known or hereafter developed) during a consecutive 12-month 
period (a “group licensing program”).  For sponsorships, endorsements, and promo-
tions, group licensing programs are further defined as those: (a) in any one product 
category, as defined by industry standards; or (b) in different categories if the products all 
use similar or derivative design or artwork, or one player product is used to promote 
another player product.  
 The Rights may also be used for the promotion of the NFLPA, its affiliated 
entities and/or its designees (the “NFLPA Entities”), provided such promotion does not 
constitute an endorsement by Player of a commercial product not a part of a group 
licensing program. Player agrees to participate, upon request of the NFLPA and without 
additional compensation, in reasonable activities to promote the NFLPA Entities, which 
shall include (i) up to three (3) personal appearances per year or (ii) up to fifteen (15) 
minutes per week dedicated to promoting the NFLPA Entities. Player retains the right to 
grant permission to others to utilize his Rights if that individual or entity is not concur-
rently utilizing the Rights of five (5) or more other NFL players for any commercial 
purpose whatsoever. If Player’s inclusion in an NFLPA program is precluded by an 
individual exclusive endorsement agreement, and Player provides the NFLPA with im-
mediate written notice of that preclusion, the NFLPA agrees to exclude Player from that 
particular program. Should Player fail to perform any of his obligations hereunder, the 
NFLPA may withhold payments owed to Player, if any, in connection with this Group 
Licensing Assignment. 
 In consideration for this assignment of rights, the NFLPA agrees to use the 
revenues it receives from group licensing programs to support the objectives as set forth 
in the Bylaws of the NFLPA and as otherwise determined by the NFLPA Board. The 
NFLPA further agrees to use reasonable efforts to promote the use of NFL player 
Rights in group licensing programs, to provide group licensing opportunities to all NFL 
players, and to monitor and police unauthorized third-party use of the Rights. The 
NFLPA makes no representations regarding group licensing other than those expressed 
herein. This agreement shall be construed under Virginia law. 
 The assignment in this paragraph shall expire on December 31 of the latter of (i) 
the third year following the execution of this contract, or (ii) the year after this contract 
expires, and may not be revoked, terminated or otherwise assigned in any manner by 
Player until such date.  Neither Club nor the League is a party to the terms of this para-
graph, which is included herein solely for the administrative convenience and benefit of 
Player and the NFLPA. 
 Nothing in Paragraph 3b shall be construed or deemed to modify in any way the 
rights set forth in Paragraph 3a, and the fact that Paragraph 3b (or any of the terms 
thereof) appears in the Player Contract shall not be referred to, relied upon, or otherwise 
cited by Player and/or the NFLPA or any of its affiliates in any dispute or legal proceed-
ing as evidence that the NFL, any NFL entity, any Club or Club Affiliate, or any licensee 
of any of the foregoing has consented, agreed, acknowledged, or does not contest the 
applicability or interpretation of Paragraph 3b. 
 

4. COMPENSATION. For performance of Player’s services and all other prom-
ises of Player, Club will pay Player a weekly salary of $___________ for each week 



 

284 

during the Regular Season and each week that the Club is in the Postseason so long as 
Player is a member of Club’s Practice Squad during the week preceding the game in 
question. Such salary will be payable on a weekly or bi-weekly basis as Club shall choose. 
In addition, Club will pay Player’s necessary traveling expenses from his residence to 
Club’s home city or other location to which the Player is directed to report; Player’s 
necessary traveling expenses to his residence if this contract is terminated by Club; and 
such additional compensation, benefits and reimbursement of expenses, if any, to which 
Practice Squad members are entitled pursuant to any collective bargaining agreement in 
existence during the term of this contract. (For purposes of this contract, a collective 
bargaining agreement will be deemed to be “in existence” during its stated term and 
during any period for which the parties to that agreement agree to extend it.) In the 
event this Contract is terminated by the Club prior to 4:00 p.m., New York time, Tues-
day, the Club shall not be obligated to pay Player for that week. If Player terminates this 
contract at any time, he will have no further right to receive any further compensation 
under this contract. 

 
5. DEDUCTIONS. Any advance made to Player will be repaid to Club, and any 

properly levied Club fine or Commissioner fine against Player will be paid, in cash on 
demand or by means of deductions from payments coming due to the Player under this 
contract, the amount of such deductions to be determined by Club unless this contract 
or a collective bargaining agreement in existence during the term of this contract specifi-
cally provides otherwise. 

 
6. PHYSICAL CONDITION. Player represents to Club that he is and will main-

tain himself in excellent physical condition. Player will undergo a complete physical 
examination by the Club physician upon Club request, during which physical examina-
tion Player will make full and complete disclosure of any physical or mental condition 
known to him which might impair his performance under the contract and will respond 
fully and in good faith when questioned by the Club physician about such condition. If 
Player fails to establish or maintain his excellent physical condition to the satisfaction of 
the Club physician, or make the required full and complete disclosure and good faith 
responses to the Club physician, then Club may terminate this contract.  
 

7. INJURY. If player is injured in the performance of his services under this con-
tract and promptly reports such injury to the Club physician or trainer, Player will receive 
such medical and hospital care during the term of this contract as the Club physician 
may deem necessary, and will continue to receive his weekly salary for so long, during 
the season of injury only and for no subsequent period, as Player is physically unable to 
perform the services required of him by this contract because of such injury.  If Player's 
injury in the performance of his services under this contract results in his death, the 
unpaid balance of his salary for the season of injury will be paid to his stated beneficiary 
or, in the absence of a stated beneficiary, to his estate. 
 

8. WORKERS’ COMPENSATION. Any compensation paid to Player under 
this contract or under any collective bargaining agreement in existence during the term 
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of this contract for a period during which he is entitled to workers’ compensation bene-
fits by reason of temporary total, permanent total, temporary partial, or permanent 
partial disability will be deemed an advance payment of workers’ compensation benefits 
due Player, and Club will be entitled to be reimbursed the amount of such payment out 
of any award of workers’ compensation. 

 
9. SKILL, PERFORMANCE AND CONDUCT. Player understands that he is 

competing with other players for a position on Club’s Practice Squad within the applica-
ble player limits. If at any time, in the sole judgment of Club, Player’s skill or 
performance has been unsatisfactory as compared with that of other players competing 
for positions on Club's Practice Squad, or if Player has engaged in personal conduct 
reasonably judged by Club to adversely affect or reflect on Club, Club may terminate this 
contract. In addition, during the period any salary cap is legally in effect, this contract 
may be terminated if, in Club's opinion, Player is anticipated to make less of a contribu-
tion to Club’s ability to compete on the playing field than another player or players 
whom Club intends to sign or to attempt to sign, or another player or players who is or 
are already on Club's roster or Practice Squad, and for whom Club needs room. 

 
10. TERMINATION BY PLAYER. Player may terminate this contract to sign 

an NFL Player Contract with another NFL club, except that Player may not sign an NFL 
Player Contract with Club’s next opponent later than 4:00 p.m., New York time, on the 
sixth day preceding the game (except in bye-weeks, when the prohibition commences on 
the tenth day preceding the game). Player may not terminate this contract in order to 
sign a contract with another club to serve as a Practice Squad Player. 

 
11. TERMINATION. The rights of termination set forth in this contract will be 

in addition to any other rights of termination allowed either party by law. Termination 
will be effective upon either Player or Club giving written notice to the other, except that 
Player's death, other than as a result of injury incurred in the performance of his services 
under this contract, will automatically terminate his contract. If this contract is termi-
nated by Club and either Player or Club so requests, Player will promptly undergo a 
complete physical examination by the Club physician. 

 
12. INJURY GRIEVANCE. Unless a collective bargaining agreement in exis-

tence at the time of termination of this contract by Club provides otherwise, the 
following Injury Grievance procedure will apply: If Player believes that at the time of 
termination of this contract by Club he was physically unable to perform the services 
required of him by this contract because of an injury incurred in the performance of his 
services under this contract, Player may, within 60 days after examination by the Club 
physician, submit at his own expense to examination by a physician of his choice. If the 
opinion of Player’s physician with respect to his physical ability to perform the services 
required of him by this contract is contrary to that of the Club’s physician, the dispute 
will be submitted within a reasonable time to final and binding arbitration by an arbitra-
tor selected by Club and Player or, if they are unable to agree, one selected in accordance 
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with the procedures of the American Arbitration Association on application by either 
party. 

 
13. RULES. Player will comply with and be bound by all reasonable Club rules 

and regulations in effect during the term of this contract which are not inconsistent with 
the provisions of this contract or of any collective bargaining agreement in existence 
during the term of this contract. Player’s attention is also called to the fact that the 
League functions with certain rules and procedures expressive of its operation as a joint 
venture among its member clubs and that these rules and practices may affect Player’s 
relationship to the League and its member clubs independently of the provisions of this 
contract. 

 
14. INTEGRITY OF GAME. Player recognizes the detriment to the League and 

professional football that would result from impairment of public confidence in the 
honest and orderly conduct of NFL games or the integrity and good character of NFL 
players. Player therefore acknowledges his awareness that if he accepts a bribe or agrees 
to throw or fix an NFL game; fails to promptly report a bribe offer or an attempt to 
throw or fix an NFL game; bets on an NFL game; knowingly associates with gamblers or 
gambling activity; uses or provides other players with stimulants or other drugs for the 
purpose of attempting to enhance on-field performance; or is guilty of any other form of 
conduct reasonably judged by the League Commissioner to be detrimental to the League 
or professional football, the Commissioner will have the right, but only after giving 
Player the opportunity for a hearing at which he may be represented by counsel of his 
choice, to fine Player in a reasonable amount, to suspend Player for a period certain or 
indefinitely, and/or to terminate this contract. 
 
 15. FILING. This contract will be valid and binding upon Player and Club im-
mediately upon execution. A copy of this contract, including any attachment to it, will be 
filed by Club with the League Commissioner within 10 days after execution. The Com-
missioner will have the right to disapprove this contract on reasonable grounds, 
including but not limited to an attempt by the parties to abridge or impair the rights of 
any other club, uncertainty or incompleteness in expression of the parties' respective 
rights and obligations, conflict between the terms of this contract and any collective 
bargaining agreement then in existence, or upon any ground allowed in such collective 
bargaining agreement. Approval will be automatic unless, within 10 days after receipt of 
this contract in his office, the Commissioner notifies the parties either of disapproval or 
of extension of this 10-day period for purposes of investigation or clarification pending 
his decision. On the receipt of notice of disapproval and termination, both parties will be 
relieved of their respective rights and obligations under this contract. 

 
16. DISPUTES. During the term of any collective bargaining agreement, any 

dispute between Player and Club involving the interpretation or application of any provi-
sion of the NFL collective bargaining agreement or this contract will be submitted to 
final and binding arbitration in accordance with the procedure called for in any collective 
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bargaining agreement in existence at the time the event giving rise to any such dispute 
occurs. 

 
17. NOTICE. Any notice, request, approval or consent under this contract will 

be sufficiently given if in writing and delivered in person or mailed (certified or first 
class) by one party to the other at the address set forth in this contract or to such other 
address as the recipient may subsequently have furnished in writing to the sender. 
 

18. OTHER AGREEMENTS. This contract, including any attachment to it, sets 
forth the entire agreement between Player and Club and cannot be modified or supple-
mented orally. Player and Club represent that no other agreement, oral or written, except 
as attached to or specifically incorporated in this contract, exists between them. The 
provisions of this contract will govern the relationship between Player and Club unless 
there are conflicting provisions in any collective bargaining agreement in existence dur-
ing the term of this contract, in which case the provisions of the collective bargaining 
agreement will take precedence over conflicting provisions of this contract relating to the 
rights or obligations of either party.  
 
 19. LAW. This contract shall be governed by the laws of the State  of 
__________________. 
 
 20. WAIVER AND RELEASE. Player waives and releases: (i) any claims relating 
to the 2011 lockout; (ii) any antitrust claims relating to the Draft, restrictions on free 
agency, franchise player designations, transition player designations, the Entering Player 
Pool, the Rookie Compensation Pool, or any other term or condition of employment 
relating to conduct engaged in prior to the date of this Agreement; and (iii) any claims 
relating to conduct engaged in pursuant to the express terms of any collective bargaining 
agreement during the term of any such agreement. This waiver and release also extends 
to any conduct engaged in pursuant to the express terms of the Stipulation and Settle-
ment Agreement in White. This waiver and release does not waive any rights player may 
have to commence a grievance under the 2006 CBA or to commence a grievance or 
other arbitration under the 2011 CBA. 
 

21. OTHER PROVISIONS.  
 (a) Each of the undersigned hereby confirms that (i) this contract sets forth 
all components of the player’s remuneration for playing professional football or serving 
as a Practice Player (whether such compensation is being furnished directly by the Club 
or by a related or affiliated entity); and (ii) there are no undisclosed agreements of any 
kind, whether express or implied, oral or written, and there are no promises, undertak-
ings, representations, commitments, inducements, assurances of intent, or 
understandings of any kind that have not been disclosed to the NFL involving consider-
ation of any kind to be paid, furnished or made available to Player or any entity or 
person owned or controlled by, affiliated with, or related to Player, either during the 
term of this contract or thereafter. 
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 (b) Each of the undersigned further confirms that, except insofar as any of 
the undersigned may describe in an addendum to this contract, to the best of their know-
ledge, no conduct in violation of the Anti-Collusion rules of the Collective Bargaining 
Agreement took place with respect to this contract. 
 THIS CONTRACT is executed in six copies. Player acknowledges that before 
signing this contract he was given the opportunity to seek advice from or be represented 
by persons of his own selection with respect to this contract. 

 
________________________  ____________________ 
PLAYER     CLUB  
 
________________________  ____________________ 
Home Address       By  
 
 
      Club Address 
__________________________  _____________________ 
Telephone Number (including area code) 
 
__________________________  _____________________ 
Date      Date 

 
 

__________________________________ 
PLAYER’S AGENT 
 
__________________________________ 

 Date 
. 
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STANDARD CONTAGIOUS DISEASE ADDENDUM 
 
_____________ (“Practice Squad Player”) and ____________ (“Club”) agree to the 
following terms: 
 
 

1. The terms of this addendum, and the other terms set forth in the side letter dated 
June 24, 2010, will take effect if Practice Squad Player is elevated from Practice 
Squad to the 53-player Active/Inactive List for a game because the Club was giv-
en roster exemptions due to confirmed or suspected cases of a Contagious 
Disease among its players.   
 

2. If Practice Squad Player is elevated to the Club’s 53-player Active/Inactive List 
under these special circumstances, then Practice Squad Player’s weekly compen-
sation specified in Paragraph 4 of the Practice Player Contract will be adjusted 
for that game to 1/17th of the Paragraph 5 minimum salary for Active/Inactive 
List players with the same number of credited seasons. Unless otherwise pro-
vided for below in Paragraphs 3 and 4, Practice Squad Player will be paid the 
weekly compensation set forth in Paragraph 4 (“Compensation”) of the Practice 
Player Contract after he automatically reverts to the Practice Squad. 
 

3. In the event Practice Squad player: (1) sustains a football-related injury (either in 
a practice prior to the game or in the game itself) after being elevated to the 53-
player Active/Inactive List under the circumstances described in Paragraph 1 
above, and (2) is physically unable to practice or play for the club due to the in-
jury, then the player’s weekly compensation specified in Paragraph 4 of the 
Practice Player Contract will be adjusted to 1/17th of the Paragraph 5 minimum 
salary for players not on a Club’s Active/Inactive List (i.e., the “down” amount) 
with the same number of credited seasons. Player shall receive this weekly “salary 
continuation” for so long as he remains physically unable to perform the services 
required of him because of such injury. Once Practice Squad player is physically 
able to perform the services required of him by his Practice Player Contract, then 
his salary will be adjusted to the amount set forth in Paragraph 4 (“Compensa-
tion”) of that contract for the period of time he remains on the club’s Practice 
Squad. 
 

4. If Practice Squad player sustains a football-related injury during the game in 
which he was elevated (or during a practice after being elevated but prior to the 
game) and is subsequently placed on Reserve/Injured, then he will be paid (for 
so long as he remains physically unable to perform the services required of him 
because of such injury) the prorated portion of the Paragraph 5 minimum salary 
for players not on a Club’s Active/Inactive List (i.e., the “down” amount) with 
the same number of credited seasons. A Practice Squad player, who is placed on 
Reserve/Injured under these circumstances, must be signed by his club to an 
NFL Player Contract at the time he is placed on that reserve list category. 
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__________________________   __________________________ 
Practice Squad Player     Club 
 
__________________________   __________________________ 
Date       Date 
 
__________________________ 
Player’s Certified Agent 
 
__________________________ 
Date 
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APPENDIX K 
STANDARD MINIMUM PRESEASON PHYSICAL EXAMINATION 

 
Should there be the need for additional examination or testing in any specific area, such 
will be permitted. 
  
General Medical Examination 
1. History 
• player 
• family 
• thorough review of all team physicians and trainer reports for preceding seasons 

2. Examination 
• head 
• face 
• scalp 
• ears 

• external & drums 
• sinus 
• throat 
• eyes 

• pupils 
• reaction to movement & light 

• lungs 
• palpation 

• chest 
• heart 
• visceral 
• hernia 
• rectal 

• hemorrhoid 
• fistula 
• prostate 

• gastric 
• any unusual body marks, i.e. scars, birthmarks 
• height 
• weight 
• temperature 
• blood pressure 
• pulse 
• heart rate  

Orthopedic Examination 
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Examination visually, including stress testing and range of motion for all of  
the following: 
• neck and spine 
• shoulder 
• elbow 
• wrist 
• fingers 
• hips 
• knees; also knee jerk 
• ankle; check Achilles tendon for abnormalities and by jerk test 
• toes 

Flexibility 
Testing of hamstrings and neck 
EKG 
Heart Abnormalities 
ECG with interpretation 
Echocardiography  
Stress testing available and performed when clinically-indicated 
Blood Testing 
Standard grid. Testing for (including but not limited to): 
• CBC diff platelets 
• Complete chemistry profile including but not limited to electrolytes, 

BUN/Creatinine, LFTs, glucose 
• Lipid profile 
• T4, TSH 
• U/A 
• Sickle Cell (only if not previously tested) 
• G6PD (only if not previously tested) 

Neuropsychological Testing (Baseline) 
Urinalysis 
Check for (including but not limited to): 
• Protein 
• Glucose 
• PH Factor 
• Diabetes 
• Renal Failure 
• Gout 

Vision Testing 
• peripheral vision 
• standard eye test 

Hearing Test 
Dental Examination 
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Chest X-Ray (initial screening only, and then based on past history and complaints) 
Check for: Tumor 
   T.B. 
   Lesions 
X-Ray all previously injured areas (at physician’s discretion) 
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APPENDIX L 
INJURY SETTLEMENT 

 
SETTLEMENT AND RELEASE 

 
Upon receipt of and in consideration for the sum of _____________ ($       ), minus 
applicable taxes, __________ (“Player”), for himself and his heirs, executors, administra-
tors, successors, and assigns, does hereby release and discharge the__________ 
(“Club”), its officers, directors, stockholders, employees, agents, and representatives, the 
NFL Management Council, and the National Football League, and their members, em-
ployees, agents, and representatives, from any and all liability relating to the Injury 
Grievance filed by Player and the NFL Players Association on ________________ 
pursuant to Article 44 of the 2011 NFL Collective Bargaining Agreement. [Include IP 
and Extended IP release as appropriate] 
 
By their signatures hereto, the parties acknowledge and affirm that this is a compromise 
settlement of a disputed claim, and that payment of the consideration for this release 
shall not be deemed or construed as an admission of liability by the Club.  Under this 
Settlement and Release, the Player and the Club specifically reserve any and all rights 
they may have under federal and state law.   
 
Player acknowledges that he has hereby been given notice that he may have rights under 
the applicable Workers’ Compensation laws in __________ and jurisdictions other than 
____________, as a result of any claimed injuries in the scope of his employment with 
the Club, whether on a specific or cumulative trauma basis.  [OPTIONAL] 
 
The parties agree that the above-referenced $__________ represents payment to Player 
for _____ (__) regular season games of Paragraph 5 salary for the purposes of Article 41, 
Section 4 [and entitles the player to a Credited Season under the Bert Bell/Pete Rozelle 
NFL Player Retirement Plan (if applicable)] 
 
By their signatures hereto, the parties certify that they have read this Settlement and 
Release, that they understand its meaning and content, and that they have executed it as 
a free and voluntary act. 
 
_____________________________  _____________________________ 
For the CLUB     Player  
    
_____________________________ 
Title:        
 
Subscribed and sworn to before   Subscribed and sworn to before 
me this ___ day of ________, 2011.   me this ___ day of ______, 2011. 
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_____________________________  _____________________________ 
Notary Public      Notary Public 
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APPENDIX M 
CHECK-OFF AUTHORIZATION FOR NFLPA 

DEDUCTIONS 
  
   I hereby authorize and direct my present club, or any other NFL club by which I may 
be employed as a player in the future to deduct from my salary and to pay the National 
Football League Players Association any initiation fees, annual membership dues, or the 
required service fee, in the amounts from time to time certified by the National Football 
League Players Association to the club as properly authorized for each year of the opera-
tion of this authorization. 
     
   I direct that the initiation fee and the annual dues be deducted beginning on the 30th 
day following the beginning of my employment as a player in the National Football 
League. 
  
   I direct that the annual service fee in the same amount as any initiation fee and the 
annual dues required of members of the National Football League Players Association 
be deducted on the 30th day following the beginning of my employment as a player in 
the NFL.     
 
   The foregoing authorized deductions are to be checked-off in equal weekly or biweekly 
installments from each preseason and regular season pay check, beginning with the first 
pay check after the date of the first preseason squad cutdown. The club will forward 
such deductions within seven days of each check-off to the National Football League 
Players Association, 63 Gene Upshaw Place, 1133 20th Street, NW, Washington, DC 
20036. 
    
   This check-off authorization is irrevocable for a period of one year or until the expira-
tion date of the currently effective collective bargaining agreement between the National 
Football League Players Association, the NFL and the Member Clubs of the National 
Football League, whichever date occurs first, and I agree and direct that this authoriza-
tion shall be automatically renewed and shall be irrevocable for successive periods of one 
year each or for the period of each succeeding collective bargaining agreement between 
the National Football League Players Association, the NFL and the Member Clubs of 
the NFL, whichever shall be shorter, unless written notice is given by me to the National 
Football League Players Association and the club not more than twenty (20) and not less 
than ten (10) days prior to the expiration of each period of one year or of each collective 
bargaining agreement between the National Football League Players Association, the 
NFL and the Member Clubs of the NFL, whichever occurs sooner.  
  
Date: 
                                         
Signature 
                       
Player’s Name—Type or Print 
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APPENDIX N 
ACTUARIAL ASSUMPTIONS AND ACTUARIAL COST METHOD 

 
Mortality rates: RP-2000 Table projected to 2020 
 
Disability mortality before age 65: RP-2000 Table, disabled mortality 
 
Nonfootball related disability  
rates before retirement:  Sample Rates 
     Age Rate
     22 .19% 

* 

     27 .19% 
     32 .19% 
     37 .26% 
     42 .45% 
     47 .90% 
     52 2.06% 
     57 4.28% 
     62 12.19% 
*Rounded   
 
Football related disability rates: 35% per year for active players and 28% per year 

for inactive players up to 15 years after the play-
er’s last Credited Season.  

 
Line-of Duty rates: Age  
 25–29  1.25% 

Rate 

 30–39  5.00% 
 40–44  2.50% 
 45+  0.00% 
  
Withdrawal rates:   For players  
     w/service of: 
     1 year  19.5% 

Rate 

     2 years  11.0% 
     3 years  16.5% 
     4 years  15.8% 
     5 years  17.4% 
     6 years  18.4% 
     7 years  19.9% 
     8 years  21.4% 
     9 years  24.6% 
     10 years 26.2% 
     11 years 28.2% 
     12 years 30.5% 
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     13 years 35.6% 
     14 years 37.2% 
     15 years 42.5% 
     16 years 55.8% 
     17 years 68.7% 
     18 years 78.6% 
     19 years 90.6% 
     20 years 100.0% 
 
Election of early payment benefit: 35% of all players elect the benefit at termination. 

No assumption for players with no Credited Sea-
sons before 1993. 

 
Retirement age: 
   Player with Player without 
   Pre-93 Season Pre-93 Season 
 Age  Rate  
 45  15%  0% 

Rate 

 46–49  3%  0% 
 50–54  2%  0% 
 55  25%  50% 
 56–59  5%  5% 
 60  10%  10% 
 61  5%  5% 
 62–63  10%  10% 
 64  25%  25% 
 65  100%  100% 
  
Percent married:  Social Security awards in 1972 
 
Age of Player’s wife:  Three years younger than player 
 
Remarriage and mortality 
rates for widows benefit: 1980 Railroad Retirement Board rates 
 
Net investment return: 7.25% 
 
Administration expenses: Actual for prior year 
 
Valuation date: First day of Plan Year 
 
Actuarial value of assets: Five-year asset smoothing method 
 
Funding method: Unit credit cost method 
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Amortization period: The Plan’s unfunded actuarial accrued liability as of April 1, 2011 
will be amortized in level amounts over 7 years, beginning with the contribution for the 
2011 Plan Year. Notwithstanding the above, the increased liability, if any, attributable to 
an amendment covering only pre-1993 players will be amortized over 10 years. In each 
Plan Year after the 2011 Plan Year, a new level 7-year amortization period will be estab-
lished for the net change in the Plan's unfunded liability during the preceding Plan Year. 
In no event shall the contribution for a year exceed an amount which is expected to 
produce a negative unfunded actuarial liability at the end of the plan year; nor shall the 
contribution be less than the minimum required under ERISA. 
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APPENDIX O 
HEALTH REIMBURSEMENT PLAN ACTUARIAL ASSUMPTIONS AND 

FUNDING 
 
Valuation Date: April 1 

 
Value of Assets: Market value 

 
Mortality Assumptions: None 

 
Players Included in Valuation: Players for whom a nominal balance has been 

established 
 

Player’s Last Season: Each active player is assumed to have three future 
Credited Seasons 
 

Date When Benefits Will 
Begin to be Paid: 

Each player with a nominal balance is assumed to 
begin distributions five years after his expected last 
Credited Season 
 

Annual Distributions: Annual distributions will equal the estimated cost 
of a year’s coverage for an active player under the 
Player Group Insurance Plan for the years in which 
a reimbursement is expected to be made 
 

Discount Rate: 60 basis points greater than the average yield of 
money market funds as published in The Wall 
Street Journal on each April 1 nearest the Valua-
tion Date 
 

Expenses: The actual expenses for the prior year 
 

Contributions and 
Amortization Period: 

As of April 1, 2011, a valuation will be prepared 
based on the value of nominal balances as of April 
1, 2011 (“past service liability”), and the expected 
value of nominal balances to be earned during the 
2011 Season and the estimated expenses for the 
year (“normal cost”).  The value of plan assets as 
of April 1, 2011 shall be subtracted from the past 
service liability to determine the unfunded past 
service liability.  A contribution will be made as of 
March 31, 2012 of at least the sum of (1) the nor-
mal cost, (2) an amortization of the unfunded past 
service liability over ten years, and (3) interest to 
March 31, 2012. 
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A valuation will be performed each subsequent 
year.  Each year a new liability base will be estab-
lished equal to the Plan’s unfunded past service 
liability less the unamortized amount of the bases 
for the past service liability as of April 1, 2011 and 
each of the bases established after 2011.  Each 
year, a contribution will be made equal to the sum 
of (1) the normal cost for the year, (2) the amount 
for each amortization base amortized over seven 
years (until each base is fully amortized), and (3) 
interest to the end of the year.  The contribution, 
however, will be reduced, but will not be less than 
zero, to the extent the assets exceed the Plan’s 
liability.  If this last sentence applies, all bases will 
be considered fully amortized. 
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Opinion |  OP-ED CONTRIBUTRORS

The Law Is on the N.F.L. Players’ Side
By BENJAMIN SACHS and NOAH ZATZ OCT. 17, 2017

As National Football League owners and players’ union representatives meet in New
York today and tomorrow to discuss the players’ recent demonstrations — the
kneeling, linking arms or raising fists during the national anthem — they should
know how the law views these protests. This will not only tell them what the league
lawfully can do; it also will reveal something about American values.

There has been some confusion about the law and the anthem protests. Because
the First Amendment generally treats government and corporate power differently,
allowing a business to impose on its workers what the government could not demand
from its citizens, many people assume the N.F.L. has the legal authority to “bench”
the protesters, as the Dallas Cowboy owner Jerry Jones threatened, or to say, in the
words of President Trump, “Get that son of a bitch off the field right now, out, he’s
fired.”

But in this case, that analysis is mistaken. In fact, a confluence of bedrock laws
are on the players’ side. Stifling the protests would be illegal.

Start with the Constitution. Under the First Amendment, which protects free
speech and free association, the president of the United States could not enforce a
law that, say, required football players to stand during the anthem. During World
War II, the Supreme Court struck down such a demand for a flag salute during the
Pledge of Allegiance. (Striving to distinguish the United States from its authoritarian
adversaries, the court said its ruling gave “strength to individual freedom of mind in

https://www.nytimes.com/
https://nyti.ms/2zhMGNI
https://www.nytimes.com/pages/opinion/index.html
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preference to officially disciplined uniformity for which history indicates a
disappointing and disastrous end.”)

In the N.F.L. case, President Trump has been intervening actively and
repeatedly to suppress speech he opposes on political grounds, even suggesting using
the tax code to punish the N.F.L. if it doesn’t toe his line. This puts the government’s
fingerprints all over the protest backlash. Thus the Constitution should protect the
players from corporate retaliation at federal behest. It certainly protects the N.F.L.
from federal retaliation should it resist presidential demands.

But it’s not just the Constitution that protects here, because the players also
have rights as workers, rights they have been asserting both through the original
protest and to rebuff the backlash. The New Deal of the 1930s and the civil rights
movement of the 1960s saw landmark laws passed to bring into the private-sector
workplace many of the constitutional values that constrain government action. These
values include not only free expression and association but also the race and gender
equality of the Equal Protection Clause and the 13th Amendment’s commitment to
race and labor freedom.

One leading example of these laws is the Civil Rights Act of 1964, Title VII of which
bars race discrimination by private employers. Title VII speaks to the anthem protest
controversy because it is in large measure about race. The racial dimensions include
the issue of police discrimination against African-Americans that is central to the
protests. They also include the perceived impertinence of black athletes who, in
protesting, supposedly “don’t know their place.”

Title VII protects workers from retaliation when they oppose what they
reasonably perceive to be race discrimination, even if someone else can reasonably
disagree and even if a court ultimately sides with the skeptic. When N.F.L. players
act in solidarity against the threat of getting fired or otherwise disciplined for
stepping out of racial place, they act in opposition to employment discrimination,
and the law forbids employer retaliation.

Finally, there is labor law, passed during the Great Depression to reorder work
and balance power between management and employees. The National Labor
Relations Act protects employees who engage in “concerted activity for mutual aid
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and protection.” This covers not only union activity but also employees’ political
advocacy around issues that affect their lives as employees.

The anthem protests are exactly this kind of advocacy, for three reasons. First,
when black players protest police violence directed at African-Americans, they are
targeting something that can impact their work lives even if it transpires off the field.
Second, the N.F.L.’s contract with its players repeatedly asserts that their job
involves more than what happens on the field. Having defined the job as a public
one, the N.F.L. must accept that players’ public advocacy cannot be cordoned off
from their role as employees. Third, many anthem protesters are now taking a knee
to support teammates threatened with discipline, an act of solidarity at the core of
labor law’s protection.

Each of these three bodies of law — constitutional law, civil rights law and labor
law — independently protects players from retaliation for anthem protests. But the
fact that all three converge in this case is even more significant. It means that when
Mr. Trump addresses these Americans protesting for racial justice at work and says
“you cannot do that,” he is dead wrong.

Benjamin Sachs is a professor of law at Harvard. Noah Zatz is a professor of law at the
University of California, Los Angeles.

Follow The New York Times Opinion section on Facebook and Twitter (@NYTopinion),
and sign up for the Opinion Today newsletter.

© 2017 The New York Times Company
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Title VII of the Civil Rights Act of 1964

EDITOR'S NOTE: The following is the text of Title VII of the Civil Rights Act of 1964 (Pub. L.
88-352) (Title VII), as amended, as it appears in volume 42 of the United States Code,
beginning at section 2000e. Title VII prohibits employment discrimination based on race, color,
religion, sex and national origin. The Civil Rights Act of 1991 (Pub. L. 102-166) (CRA) and the
Lily Ledbetter Fair Pay Act of 2009 (Pub. L. 111-2) amend several sections of Title VII. In
addition, section 102 of the CRA (which is printed elsewhere in this publication) amends the
Revised Statutes by adding a new section following section 1977 (42 U.S.C. 1981), to provide
for the recovery of compensatory and punitive damages in cases of intentional violations of
Title VII, the Americans with Disabilities Act of 1990, and section 501 of the Rehabilitation Act
of 1973. Cross references to Title VII as enacted appear in italics following each section
heading. Editor's notes also appear in italics.

An Act

To enforce the constitutional right to vote, to confer jurisdiction upon the district courts of the
United States to provide injunctive relief against discrimination in public accommodations, to
authorize the attorney General to institute suits to protect constitutional rights in public
facilities and public education, to extend the Commission on Civil Rights, to prevent
discrimination in federally assisted programs, to establish a Commission on Equal
Employment Opportunity, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That this Act may be cited as the “Civil Rights Act of 1964”.

* * *

DEFINITIONS
SEC. 2000e. [Section 701]

For the purposes of this subchapter-

(a) The term “person” includes one or more individuals, governments, governmental agencies,
political subdivisions, labor unions, partnerships, associations, corporations, legal
representatives, mutual companies, joint- stock companies, trusts, unincorporated
organizations, trustees, trustees in cases under Title 11 [originally, bankruptcy ], or receivers.

(b) The term “employer” means a person engaged in an industry affecting commerce who has
fifteen or more employees for each working day in each of twenty or more calendar weeks in
the current or preceding calendar year, and any agent of such a person, but such term does
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not include (1) the United States, a corporation wholly owned by the Government of the United
States, an Indian tribe, or any department or agency of the District of Columbia subject by
statute to procedures of the competitive service (as defined in section 2102 of Title 5 [United
States Code]), or

(2) a bona fide private membership club (other than a labor organization) which is exempt
from taxation under section 501(c) of Title 26 [the Internal Revenue Code of 1986], except that
during the first year after March 24, 1972 [the date of enactment of the Equal Employment
Opportunity Act of 1972], persons having fewer than twenty- five employees (and their agents)
shall not be considered employers.

(c) The term “employment agency” means any person regularly undertaking with or without
compensation to procure employees for an employer or to procure for employees
opportunities to work for an employer and includes an agent of such a person.

(d) The term “labor organization” means a labor organization engaged in an industry affecting
commerce, and any agent of such an organization, and includes any organization of any kind,
any agency, or employee representation committee, group, association, or plan so engaged in
which employees participate and which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, hours, or other
terms or conditions of employment, and any conference, general committee, joint or system
board, or joint council so engaged which is subordinate to a national or international labor
organization.

(e) A labor organization shall be deemed to be engaged in an industry affecting commerce if
(1) it maintains or operates a hiring hall or hiring office which procures employees for an
employer or procures for employees opportunities to work for an employer, or (2) the number
of its members (or, where it is a labor organization composed of other labor organizations or
their representatives, if the aggregate number of the members of such other labor
organization) is (A) twenty- five or more during the first year after March 24, 1972 [the date of
enactment of the Equal Employment Opportunity Act of 1972], or (B) fifteen or more
thereafter, and such labor organization-

(1) is the certified representative of employees under the provisions of the
National Labor Relations Act, as amended [29 U.S.C. 151 et seq.], or the
Railway Labor Act, as amended [45 U.S.C. 151 et seq.];

(2) although not certified, is a national or international labor organization or a
local labor organization recognized or acting as the representative of employees
of an employer or employers engaged in an industry affecting commerce; or

(3) has chartered a local labor organization or subsidiary body which is
representing or actively seeking to represent employees of employers within the
meaning of paragraph (1) or (2); or

(4) has been chartered by a labor organization representing or actively seeking
to represent employees within the meaning of paragraph (1) or (2) as the local
or subordinate body through which such employees may enjoy membership or
become affiliated with such labor organization; or

(5) is a conference, general committee, joint or system board, or joint council
subordinate to a national or international labor organization, which includes a
labor organization engaged in an industry affecting commerce within the
meaning of any of the preceding paragraphs of this subsection.
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(f) The term “employee” means an individual employed by an employer, except that the term
“employee” shall not include any person elected to public office in any State or political
subdivision of any State by the qualified voters thereof, or any person chosen by such officer
to be on such officer’s personal staff, or an appointee on the policy making level or an
immediate adviser with respect to the exercise of the constitutional or legal powers of the
office. The exemption set forth in the preceding sentence shall not include employees subject
to the civil service laws of a State government, governmental agency or political subdivision.
With respect to employment in a foreign country, such term includes an individual who is a
citizen of the United States.

(g) The term “commerce” means trade, traffic, commerce, transportation, transmission, or
communication among the several States; or between a State and any place outside thereof;
or within the District of Columbia, or a possession of the United States; or between points in
the same State but through a point outside thereof.

(h) The term “industry affecting commerce” means any activity, business, or industry in
commerce or in which a labor dispute would hinder or obstruct commerce or the free flow of
commerce and includes any activity or industry “affecting commerce” within the meaning of
the Labor- Management Reporting and Disclosure Act of 1959 [29 U.S.C. 401 et seq.], and
further includes any governmental industry, business, or activity.

(i) The term “State” includes a State of the United States, the District of Columbia, Puerto
Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Canal Zone, and Outer
Continental Shelf lands defined in the Outer Continental Shelf Lands Act [43 U.S.C. 1331 et
seq.].

(j) The term “religion” includes all aspects of religious observance and practice, as well as
belief, unless an employer demonstrates that he is unable to reasonably accommodate to an
employee’s or prospective employee’s religious observance or practice without undue
hardship on the conduct of the employer’s business.

(k) The terms “because of sex” or “on the basis of sex” include, but are not limited to, because
of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected
by pregnancy, childbirth, or related medical conditions shall be treated the same for all
employment- related purposes, including receipt of benefits under fringe benefit programs, as
other persons not so affected but similar in their ability or inability to work, and nothing in
section 2000e-2(h) of this title [section 703(h)] shall be interpreted to permit otherwise. This
subsection shall not require an employer to pay for health insurance benefits for abortion,
except where the life of the mother would be endangered if the fetus were carried to term, or
except where medical complications have arisen from an abortion: Provided, That nothing
herein shall preclude an employer from providing abortion benefits or otherwise affect
bargaining agreements in regard to abortion.

(l) The term “complaining party” means the Commission, the Attorney General, or a person
who may bring an action or proceeding under this subchapter.

(m) The term “demonstrates” means meets the burdens of production and persuasion.

(n) The term “respondent” means an employer, employment agency, labor organization, joint
labor  management committee controlling apprenticeship or other training or retraining
program, including an on-the-job training program, or Federal entity subject to section 2000e-
16 of this title.

APPLICABILITY TO FOREIGN AND RELIGIOUS EMPLOYMENT
SEC. 2000e-1. [Section 702]



11/5/2017 Title VII of the Civil Rights Act of 1964

https://www.eeoc.gov/laws/statutes/titlevii.cfm 4/25

(a) Inapplicability of subchapter to certain aliens and employees of religious entities

This subchapter shall not apply to an employer with respect to the employment of aliens
outside any State, or to a religious corporation, association, educational institution, or society
with respect to the employment of individuals of a particular religion to perform work
connected with the carrying on by such corporation, association, educational institution, or
society of its activities.

(b) Compliance with statute as violative of foreign law

It shall not be unlawful under section 2000e-2 or 2000e-3 of this title [section 703 or 704] for
an employer (or a corporation controlled by an employer), labor organization, employment
agency, or joint labor -management committee controlling apprenticeship or other training or
retraining (including on- the- job training programs) to take any action otherwise prohibited by
such section, with respect to an employee in a workplace in a foreign country if compliance
with such section would cause such employer (or such corporation), such organization, such
agency, or such committee to violate the law of the foreign country in which such workplace is
located.

(c) Control of corporation incorporated in foreign country

(1) If an employer controls a corporation whose place of incorporation is a
foreign country, any practice prohibited by section 2000e-2 or 2000e-3 of this
title [section 703 or 704] engaged in by such corporation shall be presumed to
be engaged in by such employer.

(2) Sections 2000e-2 and 2000e-3 of this title [sections 703 and 704] shall not
apply with respect to the foreign operations of an employer that is a foreign
person not controlled by an American employer.

(3) For purposes of this subsection, the determination of whether an employer
controls a corporation shall be based on-

(A) the interrelation of operations;

(B) the common management;

(C) the centralized control of labor relations; and

(D) the common ownership or financial control, of the employer
and the corporation.

UNLAWFUL EMPLOYMENT PRACTICES
SEC. 2000e-2. [Section 703]

(a) Employer practices

It shall be an unlawful employment practice for an employer -

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race,
color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because
of such individual’s race, color, religion, sex, or national origin.
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(b) Employment agency practices

It shall be an unlawful employment practice for an employment agency to fail or refuse to refer
for employment, or otherwise to discriminate against, any individual because of his race, color,
religion, sex, or national origin, or to classify or refer for employment any individual on the
basis of his race, color, religion, sex, or national origin.

(c) Labor organization practices

It shall be an unlawful employment practice for a labor organization-

(1) to exclude or to expel from its membership, or otherwise to discriminate
against, any individual because of his race, color, religion, sex, or national
origin;

(2) to limit, segregate, or classify its membership or applicants for membership,
or to classify or fail or refuse to refer for employment any individual, in any way
which would deprive or tend to deprive any individual of employment
opportunities, or would limit such employment opportunities or otherwise
adversely affect his status as an employee or as an applicant for employment,
because of such individual’s race, color, religion, sex, or national origin; or

(3) to cause or attempt to cause an employer to discriminate against an
individual in violation of this section.

(d) Training programs

It shall be an unlawful employment practice for any employer, labor organization, or joint
labor- management committee controlling apprenticeship or other training or retraining,
including on -the- job training programs to discriminate against any individual because of his
race, color, religion, sex, or national origin in admission to, or employment in, any program
established to provide apprenticeship or other training.

(e) Businesses or enterprises with personnel qualified on basis of religion, sex, or national
origin; educational institutions with personnel of particular religion

Notwithstanding any other provision of this subchapter, (1) it shall not be an unlawful
employment practice for an employer to hire and employ employees, for an employment
agency to classify, or refer for employment any individual, for a labor organization to classify
its membership or to classify or refer for employment any individual, or for an employer, labor
organization, or joint labor  management committee controlling apprenticeship or other training
or retraining programs to admit or employ any individual in any such program, on the basis of
his religion, sex, or national origin in those certain instances where religion, sex, or national
origin is a bona fide occupational qualification reasonably necessary to the normal operation
of that particular business or enterprise, and (2) it shall not be an unlawful employment
practice for a school, college, university, or other educational institution or institution of
learning to hire and employ employees of a particular religion if such school, college,
university, or other educational institution or institution of learning is, in whole or in substantial
part, owned, supported, controlled, or managed by a particular religion or by a particular
religious corporation, association, or society, or if the curriculum of such school, college,
university, or other educational institution or institution of learning is directed toward the
propagation of a particular religion.

(f) Members of Communist Party or Communist-action or Communist-front organizations

As used in this subchapter, the phrase “unlawful employment practice” shall not be deemed to
include any action or measure taken by an employer, labor organization, joint labor -
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management committee, or employment agency with respect to an individual who is a
member of the Communist Party of the United States or of any other organization required to
register as a Communist -action or Communist- front organization by final order of the
Subversive Activities Control Board pursuant to the Subversive Activities Control Act of 1950
[50 U.S.C. 781 et seq.].

(g) National security

Notwithstanding any other provision of this subchapter, it shall not be an unlawful employment
practice for an employer to fail or refuse to hire and employ any individual for any position, for
an employer to discharge any individual from any position, or for an employment agency to fail
or refuse to refer any individual for employment in any position, or for a labor organization to
fail or refuse to refer any individual for employment in any position, if-

(1) the occupancy of such position, or access to the premises in or upon which
any part of the duties of such position is performed or is to be performed, is
subject to any requirement imposed in the interest of the national security of the
United States under any security program in effect pursuant to or administered
under any statute of the United States or any Executive order of the President;
and

(2) such individual has not fulfilled or has ceased to fulfill that requirement.

(h) Seniority or merit system; quantity or quality of production; ability tests; compensation
based on sex and authorized by minimum wage provisions

Notwithstanding any other provision of this subchapter, it shall not be an unlawful employment
practice for an employer to apply different standards of compensation, or different terms,
conditions, or privileges of employment pursuant to a bona fide seniority or merit system, or a
system which measures earnings by quantity or quality of production or to employees who
work in different locations, provided that such differences are not the result of an intention to
discriminate because of race, color, religion, sex, or national origin, nor shall it be an unlawful
employment practice for an employer to give and to act upon the results of any professionally
developed ability test provided that such test, its administration or action upon the results is
not designed, intended or used to discriminate because of race, color, religion, sex or national
origin. It shall not be an unlawful employment practice under this subchapter for any employer
to differentiate upon the basis of sex in determining the amount of the wages or compensation
paid or to be paid to employees of such employer if such differentiation is authorized by the
provisions of section 206(d) of Title 29 [section 6(d) of the Labor Standards Act of 1938, as
amended].

(i) Businesses or enterprises extending preferential treatment to Indians

Nothing contained in this subchapter shall apply to any business or enterprise on or near an
Indian reservation with respect to any publicly announced employment practice of such
business or enterprise under which a preferential treatment is given to any individual because
he is an Indian living on or near a reservation.

(j) Preferential treatment not to be granted on account of existing number or percentage
imbalance

Nothing contained in this subchapter shall be interpreted to require any employer, employment
agency, labor organization, or joint labor- management committee subject to this subchapter to
grant preferential treatment to any individual or to any group because of the race, color,
religion, sex, or national origin of such individual or group on account of an imbalance which
may exist with respect to the total number or percentage of persons of any race, color,
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religion, sex, or national origin employed by any employer, referred or classified for
employment by any employment agency or labor organization, admitted to membership or
classified by any labor organization, or admitted to, or employed in, any apprenticeship or
other training program, in comparison with the total number or percentage of persons of such
race, color, religion, sex, or national origin in any community, State, section, or other area, or
in the available work force in any community, State, section, or other area.

(k) Burden of proof in disparate impact cases

(1) (A) An unlawful employment practice based on disparate impact is established under this
subchapter only if-

(i) a complaining party demonstrates that a respondent uses a particular
employment practice that causes a disparate impact on the basis of race, color,
religion, sex, or national origin and the respondent fails to demonstrate that the
challenged practice is job related for the position in question and consistent with
business necessity; or

(ii) the complaining party makes the demonstration described in subparagraph
(C) with respect to an alternative employment practice and the respondent
refuses to adopt such alternative employment practice.

(B) (i) With respect to demonstrating that a particular employment practice
causes a disparate impact as described in subparagraph (A)(i), the complaining
party shall demonstrate that each particular challenged employment practice
causes a disparate impact, except that if the complaining party can demonstrate
to the court that the elements of a respondent’s decisionmaking process are not
capable of separation for analysis, the decisionmaking process may be
analyzed as one employment practice.

(ii) If the respondent demonstrates that a specific employment practice does not
cause the disparate impact, the respondent shall not be required to
demonstrate that such practice is required by business necessity.

(C) The demonstration referred to by subparagraph (A)(ii) shall be in
accordance with the law as it existed on June 4, 1989, with respect to the
concept of “alternative employment practice”.

(2) A demonstration that an employment practice is required by business
necessity may not be used as a defense against a claim of intentional
discrimination under this subchapter.

(3) Notwithstanding any other provision of this subchapter, a rule barring the
employment of an individual who currently and knowingly uses or possesses a
controlled substance, as defined in schedules I and II of section 102(6) of the
Controlled Substances Act (21 U.S.C. 802(6)), other than the use or possession
of a drug taken under the supervision of a licensed health care professional, or
any other use or possession authorized by the Controlled Substances Act [21
U.S.C. 801 et seq.] or any other provision of Federal law, shall be considered an
unlawful employment practice under this subchapter only if such rule is adopted
or applied with an intent to discriminate because of race, color, religion, sex, or
national origin.

(l) Prohibition of discriminatory use of test scores



11/5/2017 Title VII of the Civil Rights Act of 1964

https://www.eeoc.gov/laws/statutes/titlevii.cfm 8/25

It shall be an unlawful employment practice for a respondent, in connection with the selection
or referral of applicants or candidates for employment or promotion, to adjust the scores of,
use different cutoff scores for, or otherwise alter the results of, employment related tests on
the basis of race, color, religion, sex, or national origin.

(m) Impermissible consideration of race, color, religion, sex, or national origin in employment
practices

Except as otherwise provided in this subchapter, an unlawful employment practice is
established when the complaining party demonstrates that race, color, religion, sex, or
national origin was a motivating factor for any employment practice, even though other factors
also motivated the practice.

(n) Resolution of challenges to employment practices implementing litigated or consent
judgments or orders

(1) (A) Notwithstanding any other provision of law, and except as provided in paragraph (2),
an employment practice that implements and is within the scope of a litigated or consent
judgment or order that resolves a claim of employment discrimination under the Constitution or
Federal civil rights laws may not be challenged under the circumstances described in
subparagraph (B).

(B) A practice described in subparagraph (A) may not be challenged in a claim
under the Constitution or Federal civil rights laws-

(i) by a person who, prior to the entry of the judgment or order
described in subparagraph (A), had-

(I) actual notice of the proposed judgment or order
sufficient to apprise such person that such
judgment or order might adversely affect the
interests and legal rights of such person and that
an opportunity was available to present objections
to such judgment or order by a future date certain;
and

(II) a reasonable opportunity to present objections
to such judgment or order; or

(ii) by a person whose interests were adequately represented by
another person who had previously challenged the judgment or
order on the same legal grounds and with a similar factual
situation, unless there has been an intervening change in law or
fact.

(2) Nothing in this subsection shall be construed to-

(A) alter the standards for intervention under rule 24 of the Federal Rules of
Civil Procedure or apply to the rights of parties who have successfully
intervened pursuant to such rule in the proceeding in which the parties
intervened;

(B) apply to the rights of parties to the action in which a litigated or consent
judgment or order was entered, or of members of a class represented or sought
to be represented in such action, or of members of a group on whose behalf
relief was sought in such action by the Federal Government;
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(C) prevent challenges to a litigated or consent judgment or order on the ground
that such judgment or order was obtained through collusion or fraud, or is
transparently invalid or was entered by a court lacking subject matter
jurisdiction; or

(D) authorize or permit the denial to any person of the due process of law
required by the Constitution.

(3) Any action not precluded under this subsection that challenges an employment consent
judgment or order described in paragraph (1) shall be brought in the court, and if possible
before the judge, that entered such judgment or order. Nothing in this subsection shall
preclude a transfer of such action pursuant to section 1404 of Title 28 [United States Code].

OTHER UNLAWFUL EMPLOYMENT PRACTICES
SEC. 2000e-3. [Section 704]

(a) Discrimination for making charges, testifying, assisting, or participating in enforcement
proceedings

It shall be an unlawful employment practice for an employer to discriminate against any of his
employees or applicants for employment, for an employment agency, or joint labor- -
management committee controlling apprenticeship or other training or retraining, including on
—the-job training programs, to discriminate against any individual, or for a labor organization
to discriminate against any member thereof or applicant for membership, because he has
opposed any practice made an unlawful employment practice by this subchapter, or because
he has made a charge, testified, assisted, or participated in any manner in an investigation,
proceeding, or hearing under this subchapter.

(b) Printing or publication of notices or advertisements indicating prohibited preference,
limitation, specification, or discrimination; occupational qualification exception

It shall be an unlawful employment practice for an employer, labor organization, employment
agency, or joint labor- management committee controlling apprenticeship or other training or
retraining, including on -the- job training programs, to print or publish or cause to be printed or
published any notice or advertisement relating to employment by such an employer or
membership in or any classification or referral for employment by such a labor organization, or
relating to any classification or referral for employment by such an employment agency, or
relating to admission to, or employment in, any program established to provide apprenticeship
or other training by such a joint labor -management committee, indicating any preference,
limitation, specification, or discrimination, based on race, color, religion, sex, or national origin,
except that such a notice or advertisement may indicate a preference, limitation, specification,
or discrimination based on religion, sex, or national origin when religion, sex, or national origin
is a bona fide occupational qualification for employment.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
SEC. 2000e-4. [Section 705]

(a) Creation; composition; political representation; appointment; term; vacancies; Chairman
and Vice Chairman; duties of Chairman; appointment of personnel; compensation of
personnel

There is hereby created a Commission to be known as the Equal Employment Opportunity
Commission, which shall be composed of five members, not more than three of whom shall be
members of the same political party. Members of the Commission shall be appointed by the
President by and with the advice and consent of the Senate for a term of five years. Any
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individual chosen to fill a vacancy shall be appointed only for the unexpired term of the
member whom he shall succeed, and all members of the Commission shall continue to serve
until their successors are appointed and qualified, except that no such member of the
Commission shall continue to serve (1) for more than sixty days when the Congress is in
session unless a nomination to fill such vacancy shall have been submitted to the Senate, or
(2) after the adjournment sine die of the session of the Senate in which such nomination was
submitted. The President shall designate one member to serve as Chairman of the
Commission, and one member to serve as Vice Chairman. The Chairman shall be responsible
on behalf of the Commission for the administrative operations of the Commission, and, except
as provided in subsection (b) of this section, shall appoint, in accordance with the provisions
of Title 5 [United States Code] governing appointments in the competitive service, such
officers, agents, attorneys, administrative law judges [originally, hearing examiners], and
employees as he deems necessary to assist it in the performance of its functions and to fix
their compensation in accordance with the provisions of chapter 51 and subchapter III of
chapter 53 of Title 5 [United States Code], relating to classification and General Schedule pay
rates: Provided, That assignment, removal, and compensation of administrative law judges
[originally, hearing examiners] shall be in accordance with sections 3105, 3344, 5372, and
7521 of Title 5 [United States Code].

(b) General Counsel; appointment; term; duties; representation by attorneys and Attorney
General

(1) There shall be a General Counsel of the Commission appointed by the
President, by and with the advice and consent of the Senate, for a term of four
years. The General Counsel shall have responsibility for the conduct of litigation
as provided in sections 2000e-5 and 2000e-6 of this title [sections 706 and 707].
The General Counsel shall have such other duties as the Commission may
prescribe or as may be provided by law and shall concur with the Chairman of
the Commission on the appointment and supervision of regional attorneys. The
General Counsel of the Commission on the effective date of this Act shall
continue in such position and perform the functions specified in this subsection
until a successor is appointed and qualified.

(2) Attorneys appointed under this section may, at the direction of the
Commission, appear for and represent the Commission in any case in court,
provided that the Attorney General shall conduct all litigation to which the
Commission is a party in the Supreme Court pursuant to this subchapter.

(c) Exercise of powers during vacancy; quorum

A vacancy in the Commission shall not impair the right of the remaining members to exercise
all the powers of the Commission and three members thereof shall constitute a quorum.

(d) Seal; judicial notice

The Commission shall have an official seal which shall be judicially noticed.

(e) Reports to Congress and the President

The Commission shall at the close of each fiscal year report to the Congress and to the
President concerning the action it has taken [originally, the names, salaries, and duties of all
individuals in its employ] and the moneys it has disbursed. It shall make such further reports
on the cause of and means of eliminating discrimination and such recommendations for
further legislation as may appear desirable.

(f) Principal and other offices
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The principal office of the Commission shall be in or near the District of Columbia, but it may
meet or exercise any or all its powers at any other place. The Commission may establish such
regional or State offices as it deems necessary to accomplish the purpose of this subchapter.

(g) Powers of Commission

The Commission shall have power-

(1) to cooperate with and, with their consent, utilize regional, State, local, and
other agencies, both public and private, and individuals;

(2) to pay to witnesses whose depositions are taken or who are summoned
before the Commission or any of its agents the same witness and mileage fees
as are paid to witnesses in the courts of the United States;

(3) to furnish to persons subject to this subchapter such technical assistance as
they may request to further their compliance with this subchapter or an order
issued thereunder;

(4) upon the request of (i) any employer, whose employees or some of them, or
(ii) any labor organization, whose members or some of them, refuse or threaten
to refuse to cooperate in effectuating the provisions of this subchapter, to assist
in such effectuation by conciliation or such other remedial action as is provided
by this subchapter;

(5) to make such technical studies as are appropriate to effectuate the purposes
and policies of this subchapter and to make the results of such studies available
to the public;

(6) to intervene in a civil action brought under section 2000e-5 of this title
[section 706] by an aggrieved party against a respondent other than a
government, governmental agency or political subdivision.

(h) Cooperation with other departments and agencies in performance of educational or
promotional activities; outreach activities

(1) The Commission shall, in any of its educational or promotional activities,
cooperate with other departments and agencies in the performance of such
educational and promotional activities.

(2) In exercising its powers under this subchapter, the Commission shall carry
out educational and outreach activities (including dissemination of information in
languages other than English) targeted to-

(A) individuals who historically have been victims of employment
discrimination and have not been equitably served by the
Commission; and

(B) individuals on whose behalf the Commission has authority to
enforce any other law prohibiting employment discrimination,
concerning rights and obligations under this subchapter or such
law, as the case may be.

(i) Personnel subject to political activity restrictions

All officers, agents, attorneys, and employees of the Commission shall be subject to the
provisions of section 7324 of Title 5 [originally, section 9 of the Act of August 2, 1939, as
amended (the Hatch Act)], notwithstanding any exemption contained in such section.
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(j) Technical Assistance Training Institute

(1) The Commission shall establish a Technical Assistance Training Institute,
through which the Commission shall provide technical assistance and training
regarding the laws and regulations enforced by the Commission.

(2) An employer or other entity covered under this subchapter shall not be
excused from compliance with the requirements of this subchapter because of
any failure to receive technical assistance under this subsection.

(3) There are authorized to be appropriated to carry out this subsection such
sums as may be necessary for fiscal year 1992.

(k) EEOC Education, Technical Assistance, and Training Revolving Fund

(1) There is hereby established in the Treasury of the United States a revolving fund to be
known as the “EEOC Education, Technical Assistance, and Training Revolving Fund”
(hereinafter in this subsection referred to as the “Fund”) and to pay the cost (including
administrative and personnel expenses) of providing education, technical assistance, and
training relating to laws administered by the Commission. Monies in the Fund shall be
available without fiscal year limitation to the Commission for such purposes.

(2)(A) The Commission shall charge fees in accordance with the provisions of this paragraph
to offset the costs of education, technical assistance, and training provided with monies in the
Fund. Such fees for any education, technical assistance, or training--

(i) shall be imposed on a uniform basis on persons and entities receiving such
education, assistance, or training,

(ii) shall not exceed the cost of providing such education, assistance, and
training, and

(iii) with respect to each person or entity receiving such education, assistance,
or training, shall bear a reasonable relationship to the cost of providing such
education, assistance, or training to such person or entity.

(B) Fees received under subparagraph (A) shall be deposited in the Fund by the Commission.

(C) The Commission shall include in each report made under subsection (e) of this section
information with respect to the operation of the Fund, including information, presented in the
aggregate, relating to--

(i) the number of persons and entities to which the Commission provided
education, technical assistance, or training with monies in the Fund, in the fiscal
year for which such report is prepared,

(ii) the cost to the Commission to provide such education, technical assistance,
or training to such persons and entities, and

(iii) the amount of any fees received by the Commission from such persons and
entities for such education, technical assistance, or training.

(3) The Secretary of the Treasury shall invest the portion of the Fund not required to satisfy
current expenditures from the Fund, as determined by the Commission, in obligations of the
United States or obligations guaranteed as to principal by the United States. Investment
proceeds shall be deposited in the Fund.
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(4) There is hereby transferred to the Fund $1,000,000 from the Salaries and Expenses
appropriation of the Commission.

ENFORCEMENT PROVISIONS
SEC. 2000e-5. [Section 706]

(a) Power of Commission to prevent unlawful employment practices

The Commission is empowered, as hereinafter provided, to prevent any person from engaging
in any unlawful employment practice as set forth in section 2000e-2 or 2000e-3 of this title
[section 703 or 704].

(b) Charges by persons aggrieved or member of Commission of unlawful employment
practices by employers, etc.; filing; allegations; notice to respondent; contents of notice;
investigation by Commission; contents of charges; prohibition on disclosure of charges;
determination of reasonable cause; conference, conciliation, and persuasion for elimination of
unlawful practices; prohibition on disclosure of informal endeavors to end unlawful practices;
use of evidence in subsequent proceedings; penalties for disclosure of information; time for
determination of reasonable cause

Whenever a charge is filed by or on behalf of a person claiming to be aggrieved, or by a
member of the Commission, alleging that an employer, employment agency, labor
organization, or joint labor management committee controlling apprenticeship or other training
or retraining, including on- the- job training programs, has engaged in an unlawful employment
practice, the Commission shall serve a notice of the charge (including the date, place and
circumstances of the alleged unlawful employment practice) on such employer, employment
agency, labor organization, or joint labor- management committee (hereinafter referred to as
the “respondent”) within ten days, and shall make an investigation thereof. Charges shall be in
writing under oath or affirmation and shall contain such information and be in such form as the
Commission requires. Charges shall not be made public by the Commission. If the
Commission determines after such investigation that there is not reasonable cause to believe
that the charge is true, it shall dismiss the charge and promptly notify the person claiming to
be aggrieved and the respondent of its action. In determining whether reasonable cause
exists, the Commission shall accord substantial weight to final findings and orders made by
State or local authorities in proceedings commenced under State or local law pursuant to the
requirements of subsections (c) and (d) of this section. If the Commission determines after
such investigation that there is reasonable cause to believe that the charge is true, the
Commission shall endeavor to eliminate any such alleged unlawful employment practice by
informal methods of conference, conciliation, and persuasion. Nothing said or done during and
as a part of such informal endeavors may be made public by the Commission, its officers or
employees, or used as evidence in a subsequent proceeding without the written consent of
the persons concerned. Any person who makes public information in violation of this
subsection shall be fined not more than $1,000 or imprisoned for not more than one year, or
both. The Commission shall make its determination on reasonable cause as promptly as
possible and, so far as practicable, not later than one hundred and twenty days from the filing
of the charge or, where applicable under subsection (c) or (d) of this section, from the date
upon which the Commission is authorized to take action with respect to the charge.

(c) State or local enforcement proceedings; notification of State or local authority; time for filing
charges with Commission; commencement of proceedings

In the case of an alleged unlawful employment practice occurring in a State, or political
subdivision of a State, which has a State or local law prohibiting the unlawful employment
practice alleged and establishing or authorizing a State or local authority to grant or seek relief
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from such practice or to institute criminal proceedings with respect thereto upon receiving
notice thereof, no charge may be filed under subsection (a) of this section by the person
aggrieved before the expiration of sixty days after proceedings have been commenced under
the State or local law, unless such proceedings have been earlier terminated, provided that
such sixty-  day period shall be extended to one hundred and twenty days during the first year
after the effective date of such State or local law. If any requirement for the commencement of
such proceedings is imposed by a State or local authority other than a requirement of the filing
of a written and signed statement of the facts upon which the proceeding is based, the
proceeding shall be deemed to have been commenced for the purposes of this subsection at
the time such statement is sent by registered mail to the appropriate State or local authority.

(d) State or local enforcement proceedings; notification of State or local authority; time for
action on charges by Commission

In the case of any charge filed by a member of the Commission alleging an unlawful
employment practice occurring in a State or political subdivision of a State which has a State
or local law prohibiting the practice alleged and establishing or authorizing a State or local
authority to grant or seek relief from such practice or to institute criminal proceedings with
respect thereto upon receiving notice thereof, the Commission shall, before taking any action
with respect to such charge, notify the appropriate State or local officials and, upon request,
afford them a reasonable time, but not less than sixty days (provided that such sixty- day
period shall be extended to one hundred and twenty days during the first year after the
effective day of such State or local law), unless a shorter period is requested, to act under
such State or local law to remedy the practice alleged.

(e) Time for filing charges; time for service of notice of charge on respondent; filing of charge
by Commission with State or local agency; seniority system

(1) A charge under this section shall be filed within one hundred and eighty
days after the alleged unlawful employment practice occurred and notice of the
charge (including the date, place and circumstances of the alleged unlawful
employment practice) shall be served upon the person against whom such
charge is made within ten days thereafter, except that in a case of an unlawful
employment practice with respect to which the person aggrieved has initially
instituted proceedings with a State or local agency with authority to grant or
seek relief from such practice or to institute criminal proceedings with respect
thereto upon receiving notice thereof, such charge shall be filed by or on behalf
of the person aggrieved within three hundred days after the alleged unlawful
employment practice occurred, or within thirty days after receiving notice that
the State or local agency has terminated the proceedings under the State or
local law, whichever is earlier, and a copy of such charge shall be filed by the
Commission with the State or local agency.

(2) For purposes of this section, an unlawful employment practice occurs, with
respect to a seniority system that has been adopted for an intentionally
discriminatory purpose in violation of this subchapter (whether or not that
discriminatory purpose is apparent on the face of the seniority provision), when
the seniority system is adopted, when an individual becomes subject to the
seniority system, or when a person aggrieved is injured by the application of the
seniority system or provision of the system.

(3)(A) For purposes of this section, an unlawful employment practice occurs,
with respect to discrimination in compensation in violation of this title, when a
discriminatory compensation decision or other practice is adopted, when an
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individual becomes subject to a discriminatory compensation decision or other
practice, or when an individual is affected by application of a discriminatory
compensation decision or other practice, including each time wages, benefits,
or other compensation is paid, resulting in whole or in part from such a decision
or other practice.

(B) In addition to any relief authorized by section 1977A of the
Revised Statutes (42 U.S.C. 1981a), liability may accrue and an
aggrieved person may obtain relief as provided in subsection (g)
(1), including recovery of back pay for up to two years preceding
the filing of the charge, where the unlawful employment practices
that have occurred during the charge filing period are similar or
related to unlawful employment practices with regard to
discrimination in compensation that occurred outside the time for
filing a charge.

(f) Civil action by Commission, Attorney General, or person aggrieved; preconditions;
procedure; appointment of attorney; payment of fees, costs, or security; intervention; stay of
Federal proceedings; action for appropriate temporary or preliminary relief pending final
disposition of charge; jurisdiction and venue of United States courts; designation of judge to
hear and determine case; assignment of case for hearing; expedition of case; appointment of
master

(1) If within thirty days after a charge is filed with the Commission or within thirty
days after expiration of any period of reference under subsection (c) or (d) of
this section, the Commission has been unable to secure from the respondent a
conciliation agreement acceptable to the Commission, the Commission may
bring a civil action against any respondent not a government, governmental
agency, or political subdivision named in the charge. In the case of a
respondent which is a government, governmental agency, or political
subdivision, if the Commission has been unable to secure from the respondent
a conciliation agreement acceptable to the Commission, the Commission shall
take no further action and shall refer the case to the Attorney General who may
bring a civil action against such respondent in the appropriate United States
district court. The person or persons aggrieved shall have the right to intervene
in a civil action brought by the Commission or the Attorney General in a case
involving a government, governmental agency, or political subdivision. If a
charge filed with the Commission pursuant to subsection (b) of this section is
dismissed by the Commission, or if within one hundred and eighty days from the
filing of such charge or the expiration of any period of reference under
subsection (c) or (d) of this section, whichever is later, the Commission has not
filed a civil action under this section or the Attorney General has not filed a civil
action in a case involving a government, governmental agency, or political
subdivision, or the Commission has not entered into a conciliation agreement to
which the person aggrieved is a party, the Commission, or the Attorney General
in a case involving a government, governmental agency, or political subdivision,
shall so notify the person aggrieved and within ninety days after the giving of
such notice a civil action may be brought against the respondent named in the
charge (A) by the person claiming to be aggrieved or (B) if such charge was
filed by a member of the Commission, by any person whom the charge alleges
was aggrieved by the alleged unlawful employment practice. Upon application
by the complainant and in such circumstances as the court may deem just, the



11/5/2017 Title VII of the Civil Rights Act of 1964

https://www.eeoc.gov/laws/statutes/titlevii.cfm 16/25

court may appoint an attorney for such complainant and may authorize the
commencement of the action without the payment of fees, costs, or security.
Upon timely application, the court may, in its discretion, permit the Commission,
or the Attorney General in a case involving a government, governmental
agency, or political subdivision, to intervene in such civil action upon certification
that the case is of general public importance. Upon request, the court may, in its
discretion, stay further proceedings for not more than sixty days pending the
termination of State or local proceedings described in subsection (c) or (d) of
this section or further efforts of the Commission to obtain voluntary compliance.

(2) Whenever a charge is filed with the Commission and the Commission
concludes on the basis of a preliminary investigation that prompt judicial action
is necessary to carry out the purposes of this Act, the Commission, or the
Attorney General in a case involving a government, governmental agency, or
political subdivision, may bring an action for appropriate temporary or
preliminary relief pending final disposition of such charge. Any temporary
restraining order or other order granting preliminary or temporary relief shall be
issued in accordance with rule 65 of the Federal Rules of Civil Procedure. It
shall be the duty of a court having jurisdiction over proceedings under this
section to assign cases for hearing at the earliest practicable date and to cause
such cases to be in every way expedited.

(3) Each United States district court and each United States court of a place
subject to the jurisdiction of the United States shall have jurisdiction of actions
brought under this subchapter. Such an action may be brought in any judicial
district in the State in which the unlawful employment practice is alleged to have
been committed, in the judicial district in which the employment records relevant
to such practice are maintained and administered, or in the judicial district in
which the aggrieved person would have worked but for the alleged unlawful
employment practice, but if the respondent is not found within any such district,
such an action may be brought within the judicial district in which the
respondent has his principal office. For purposes of sections 1404 and 1406 of
Title 28 [United States Code], the judicial district in which the respondent has
his principal office shall in all cases be considered a district in which the action
might have been brought.

(4) It shall be the duty of the chief judge of the district (or in his absence, the
acting chief judge) in which the case is pending immediately to designate a
judge in such district to hear and determine the case. In the event that no judge
in the district is available to hear and determine the case, the chief judge of the
district, or the acting chief judge, as the case may be, shall certify this fact to the
chief judge of the circuit (or in his absence, the acting chief judge) who shall
then designate a district or circuit judge of the circuit to hear and determine the
case.

(5) It shall be the duty of the judge designated pursuant to this subsection to
assign the case for hearing at the earliest practicable date and to cause the
case to be in every way expedited. If such judge has not scheduled the case for
trial within one hundred and twenty days after issue has been joined, that judge
may appoint a master pursuant to rule 53 of the Federal Rules of Civil
Procedure.
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(g) Injunctions; appropriate affirmative action; equitable relief; accrual of back pay; reduction of
back pay; limitations on judicial orders

(1) If the court finds that the respondent has intentionally engaged in or is
intentionally engaging in an unlawful employment practice charged in the
complaint, the court may enjoin the respondent from engaging in such unlawful
employment practice, and order such affirmative action as may be appropriate,
which may include, but is not limited to, reinstatement or hiring of employees,
with or without back pay (payable by the employer, employment agency, or
labor organization, as the case may be, responsible for the unlawful
employment practice), or any other equitable relief as the court deems
appropriate. Back pay liability shall not accrue from a date more than two years
prior to the filing of a charge with the Commission. Interim earnings or amounts
earnable with reasonable diligence by the person or persons discriminated
against shall operate to reduce the back pay otherwise allowable.

(2) (A) No order of the court shall require the admission or reinstatement of an
individual as a member of a union, or the hiring, reinstatement, or promotion of
an individual as an employee, or the payment to him of any back pay, if such
individual was refused admission, suspended, or expelled, or was refused
employment or advancement or was suspended or discharged for any reason
other than discrimination on account of race, color, religion, sex, or national
origin or in violation of section 2000e-3(a) of this Title [section 704(a)].

(B) On a claim in which an individual proves a violation under section 2000e-
2(m) of this title [section 703(m)] and a respondent demonstrates that the
respondent would have taken the same action in the absence of the
impermissible motivating factor, the court-

(i) may grant declaratory relief, injunctive relief (except as
provided in clause (ii)), and attorney’s fees and costs
demonstrated to be directly attributable only to the pursuit of a
claim under section 2000e-2(m) of this title [section 703(m)]; and

(ii) shall not award damages or issue an order requiring any
admission, reinstatement, hiring, promotion, or payment,
described in subparagraph (A).

(h) Provisions of chapter 6 of Title 29 not applicable to civil actions for prevention of unlawful
practices

The provisions of chapter 6 of title 29 [the Act entitled“An Act to amend the Judicial Code and
to define and limit the jurisdiction of courts sitting in equity, and for other purposes,” approved
March 23, 1932 (29 U.S.C. 105-115)] shall not apply with respect to civil actions brought under
this section.

(i) Proceedings by Commission to compel compliance with judicial orders In any case in which
an employer, employment agency, or labor organization fails to comply with an order of a court
issued in a civil action brought under this section, the Commission may commence
proceedings to compel compliance with such order.

(j) Appeals

Any civil action brought under this section and any proceedings brought under subsection (i)
of this section shall be subject to appeal as provided in sections 1291 and 1292, Title 28
[United States Code].
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(k) Attorney’s fee; liability of Commission and United States for costs

In any action or proceeding under this subchapter the court, in its discretion, may allow the
prevailing party, other than the Commission or the United States, a reasonable attorney’s fee
(including expert fees) as part of the costs, and the Commission and the United States shall
be liable for costs the same as a private person.

CIVIL ACTIONS BY THE ATTORNEY GENERAL
SEC. 2000e-6. [Section 707]

(a) Complaint

Whenever the Attorney General has reasonable cause to believe that any person or group of
persons is engaged in a pattern or practice of resistance to the full enjoyment of any of the
rights secured by this subchapter, and that the pattern or practice is of such a nature and is
intended to deny the full exercise of the rights herein described, the Attorney General may
bring a civil action in the appropriate district court of the United States by filing with it a
complaint (1) signed by him (or in his absence the Acting Attorney General), (2) setting forth
facts pertaining to such pattern or practice, and (3) requesting such relief, including an
application for a permanent or temporary injunction, restraining order or other order against
the person or persons responsible for such pattern or practice, as he deems necessary to
insure the full enjoyment of the rights herein described.

(b) Jurisdiction; three-judge district court for cases of general public importance: hearing,
determination, expedition of action, review by Supreme Court; single judge district court:
hearing, determination, expedition of action

The district courts of the United States shall have and shall exercise jurisdiction of
proceedings instituted pursuant to this section, and in any such proceeding the Attorney
General may file with the clerk of such court a request that a court of three judges be
convened to hear and determine the case. Such request by the Attorney General shall be
accompanied by a certificate that, in his opinion, the case is of general public importance. A
copy of the certificate and request for a three- judge court shall be immediately furnished by
such clerk to the chief judge of the circuit (or in his absence, the presiding circuit judge of the
circuit) in which the case is pending. Upon receipt of such request it shall be the duty of the
chief judge of the circuit or the presiding circuit judge, as the case may be, to designate
immediately three judges in such circuit, of whom at least one shall be a circuit judge and
another of whom shall be a district judge of the court in which the proceeding was instituted, to
hear and determine such case, and it shall be the duty of the judges so designated to assign
the case for hearing at the earliest practicable date, to participate in the hearing and
determination thereof, and to cause the case to be in every way expedited. An appeal from
the final judgment of such court will lie to the Supreme Court.

In the event the Attorney General fails to file such a request in any such proceeding, it shall be
the duty of the chief judge of the district (or in his absence, the acting chief judge) in which the
case is pending immediately to designate a judge in such district to hear and determine the
case. In the event that no judge in the district is available to hear and determine the case, the
chief judge of the district, or the acting chief judge, as the case may be, shall certify this fact to
the chief judge of the circuit (or in his absence, the acting chief judge) who shall then
designate a district or circuit judge of the circuit to hear and determine the case.

It shall be the duty of the judge designated pursuant to this section to assign the case for
hearing at the earliest practicable date and to cause the case to be in every way expedited.
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(c) Transfer offunctions, etc., to Commission; effective date; prerequisite to transfer; execution
of functions by Commission

Effective two years after March 24, 1972 [the date of enactment of the Equal Employment
Opportunity Act of 1972], the functions of theAttorney General under this section shall be
transferred to the Commission, together with such personnel, property, records, and
unexpended balances of appropriations, allocations, and other funds employed, used, held,
available, or to be made available in connection with such functions unless the President
submits, and neither House of Congress vetoes, a reorganization plan pursuant to chapter 9
of Title 5 [United States Code], inconsistent with the provisions of this subsection. The
Commission shall carry out such functions in accordance with subsections (d) and (e) of this
section.

(d) Transfer of functions, etc., not to affect suits commenced pursuant to this section prior to
date of transfer

Upon the transfer of functions provided for in subsection (c) of this section, in all suits
commenced pursuant to this section prior to the date of such transfer, proceedings shall
continue without abatement, all court orders and decrees shall remain in effect, and the
Commission shall be substituted as a party for the United States of America, the Attorney
General, or the Acting Attorney General, as appropriate.

(e) Investigation and action by Commission pursuant to filing of charge of discrimination;
procedure

Subsequent to March 24, 1972 [the date of enactment of the Equal Employment Opportunity
Act of 1972], the Commission shall haveauthority to investigate and act on a charge of a
pattern or practice ofdiscrimination, whether filed by or on behalf of a person claiming to
beaggrieved or by a member of the Commission. All such actions shall beconducted in
accordance with the procedures set forth in section 2000e-5of this title [section 706].

EFFECT ON STATE LAWS
SEC. 2000e-7. [Section 708]

Nothing in this subchapter shall be deemed to exempt or relieve any person from any liability,
duty, penalty, or punishment provided by any present or future law of any State or political
subdivision of a State, other than any such law which purports to require or permit the doing of
any act which would be an unlawful employment practice under this subchapter.

INVESTIGATIONS
SEC. 2000e-8. [Section 709]

(a) Examination and copying of evidence related to unlawful employment practices

In connection with any investigation of a charge filed under section 2000e-5 of this title
[section 706], the Commission or its designated representative shall at all reasonable times
have access to, for the purposes of examination, and the right to copy any evidence of any
person being investigated or proceeded against that relates to unlawful employment practices
covered by this subchapter and is relevant to the charge under investigation.

(b) Cooperation with State and local agencies administering State fair employment practices
laws; participation in and contribution to research and other projects; utilization of services;
payment in advance or reimbursement; agreements and rescission of agreements

The Commission may cooperate with State and local agencies charged with the
administration of State fair employment practices laws and, with the consent of such agencies,
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may, for the purpose of carrying out its functions and duties under this subchapter and within
the limitation of funds appropriated specifically for such purpose, engage in and contribute to
the cost of research and other projects of mutual interest undertaken by such agencies, and
utilize the services of such agencies and their employees, and, notwithstanding any other
provision of law, pay by advance or reimbursement such agencies and their employees for
services rendered to assist the Commission in carrying out this subchapter. In furtherance of
such cooperative efforts, the Commission may enter into written agreements with such State
or local agencies and such agreements may include provisions under which the Commission
shall refrain from processing a charge in any cases or class of cases specified in such
agreements or under which the Commission shall relieve any person or class of persons in
such State or locality from requirements imposed under this section. The Commission shall
rescind any such agreement whenever it determines that the agreement no longer serves the
interest of effective enforcement of this subchapter.

(c) Execution, retention, and preservation of records; reports to Commission; training program
records; appropriate relief from regulation or order for undue hardship; procedure for
exemption; judicial action to compel compliance

Every employer, employment agency, and labor organization subject to this subchapter shall
(1) make and keep such records relevant to the determinations of whether unlawful
employment practices have been or are being committed, (2) preserve such records for such
periods, and (3) make such reports therefrom as the Commission shall prescribe by regulation
or order, after public hearing, as reasonable, necessary, or appropriate for the enforcement of
this subchapter or the regulations or orders thereunder. The Commission shall, by regulation,
require each employer, labor organization, and joint labor- management committee subject to
this subchapter which controls an apprenticeship or other training program to maintain such
records as are reasonably necessary to carry out the purposes of this subchapter, including,
but not limited to, a list of applicants who wish to participate in such program, including the
chronological order in which applications were received, and to furnish to the Commission
upon request, a detailed description of the manner in which persons are selected to
participate in the apprenticeship or other training program. Any employer, employment agency,
labor organization, or joint labor- management committee which believes that the application to
it of any regulation or order issued under this section would result in undue hardship may
apply to the Commission for an exemption from the application of such regulation or order,
and, if such application for an exemption is denied, bring a civil action in the United States
district court for the district where such records are kept. If the Commission or the court, as the
case may be, finds that the application of the regulation or order to the employer, employment
agency, or labor organization in question would impose an undue hardship, the Commission
or the court, as the case may be, may grant appropriate relief. If any person required to
comply with the provisions of this subsection fails or refuses to do so, the United States district
court for the district in which such person is found, resides, or transacts business, shall, upon
application of the Commission, or the Attorney General in a case involving a government,
governmental agency or political subdivision, have jurisdiction to issue to such person an
order requiring him to comply.

(d) Consultation and coordination between Commission and interested State and Federal
agencies in prescribing recordkeeping and reporting requirements; availability of information
furnished pursuant to recordkeeping and reporting requirements; conditions on availability

In prescribing requirements pursuant to subsection (c) of this section, the Commission shall
consult with other interested State and Federal agencies and shall endeavor to coordinate its
requirements with those adopted by such agencies. The Commission shall furnish upon
request and without cost to any State or local agency charged with the administration of a fair
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employment practice law information obtained pursuant to subsection (c) of this section from
any employer, employment agency, labor organization, or joint labor- management committee
subject to the jurisdiction of such agency. Such information shall be furnished on condition that
it not be made public by the recipient agency prior to the institution of a proceeding under
State or local law involving such information. If this condition is violated by a recipient agency,
the Commission may decline to honor subsequent requests pursuant to this subsection.

(e) Prohibited disclosures; penalties

It shall be unlawful for any officer or employee of the Commission to make public in any
manner whatever any information obtained by the Commission pursuant to its authority under
this section prior to the institution of any proceeding under this subchapter involving such
information. Any officer or employee of the Commission who shall make public in any manner
whatever any information in violation of this subsection shall be guilty of a misdemeanor and
upon conviction thereof, shall be fined not more than $1,000, or imprisoned not more than one
year.

CONDUCT OF HEARINGS AND INVESTIGATIONS PURSUANT
TO SECTION 161 OF Title 29
SEC. 2000e-9. [Section 710]

For the purpose of all hearings and investigations conducted by the Commission or its duly
authorized agents or agencies, section 161 of Title 29 [section 11 of the National Labor
Relations Act] shall apply.

POSTING OF NOTICES; PENALTIES
SEC. 2000e-10. [Section 711]

(a) Every employer, employment agency, and labor organization, as the case may be, shall
post and keep posted in conspicuous places upon its premises where notices to employees,
applicants for employment, and members are customarily posted a notice to be prepared or
approved by the Commission setting forth excerpts from or, summaries of, the pertinent
provisions of this subchapter and information pertinent to the filing of a complaint.

(b) A willful violation of this section shall be punishable by a fine of not more than $100 for
each separate offense.

VETERANS’ SPECIAL RIGHTS OR PREFERENCE
SEC. 2000e-11. [Section 712]

Nothing contained in this subchapter shall be construed to repeal or modify any Federal,
State, territorial, or local law creating special rights or preference for veterans.

REGULATIONS; CONFORMITY OF REGULATIONS WITH
ADMINISTRATIVE PROCEDURE PROVISIONS; RELIANCE ON
INTERPRETATIONS AND INSTRUCTIONS OF COMMISSION
SEC. 2000e-12. [Section 713]

(a) The Commission shall have authority from time to time to issue, amend, or rescind suitable
procedural regulations to carry out the provisions of this subchapter. Regulations issued under
this section shall be in conformity with the standards and limitations of subchapter II of chapter
5 of Title 5 [originally, the Administrative Procedure Act].

(b) In any action or proceeding based on any alleged unlawful employment practice, no
person shall be subject to any liability or punishment for or on account of (1) the commission
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by such person of an unlawful employment practice if he pleads and proves that the act or
omission complained of was in good faith, in conformity with, and in reliance on any written
interpretation or opinion of the Commission, or (2) the failure of such person to publish and file
any information required by any provision of this subchapter if he pleads and proves that he
failed to publish and file such information in good faith, in conformity with the instructions of
the Commission issued under this subchapter regarding the filing of such information. Such a
defense, if established, shall be a bar to the action or proceeding, notwithstanding that (A)
after such act or omission, such interpretation or opinion is modified or rescinded or is
determined by judicial authority to be invalid or of no legal effect, or (B) after publishing or
filing the description and annual reports, such publication or filing is determined by judicial
authority not to be in conformity with the requirements of this subchapter.

APPLICATION TO PERSONNEL OF COMMISSION OF
SECTIONS 111 AND 1114 OF TITLE 18; PUNISHMENT FOR
VIOLATION OF SECTION 1114 OF TITLE 18
SEC. 2000e-13. [Section 714]

The provisions of sections 111 and 1114, Title 18 [United States Code], shall apply to officers,
agents, and employees of the Commission in the performance of their official duties.
Notwithstanding the provisions of sections 111 and 1114 of Title 18 [United States Code],
whoever in violation of the provisions of section 1114 of such title kills a person while engaged
in or on account of the performance of his official functions under this Act shall be punished by
imprisonment for any term of years or for life.

TRANSFER OF AUTHORITY
[Administration of the duties of the Equal Employment Opportunity Coordinating Council was
transferred to the Equal Employment Opportunity Commission effective July 1, 1978, under
the President's Reorganization Plan of 1978.]

EQUAL EMPLOYMENT OPPORTUNITY COORDINATING
COUNCIL; ESTABLISHMENT; COMPOSITION; DUTIES; REPORT
TO PRESIDENT AND CONGRESS
SEC. 2000e-14. [Section 715]

[Original introductory text: There shall be established an Equal Employment Opportunity
Coordinating Council (hereinafter referred to in this section as the Council) composed of the
Secretary of Labor, the Chairman of the Equal Employment Opportunity Commission, the
Attorney General, the Chairman of the United States Civil Service Commission, and the
Chairman of the United States Civil Rights Commission, or their respective delegates.]

The Equal Employment Opportunity Commission [originally, Council] shall have the
responsibility for developing and implementing agreements, policies and practices designed to
maximize effort, promote efficiency, and eliminate conflict, competition, duplication and
inconsistency among the operations, functions and jurisdictions of the various departments,
agencies and branches of the Federal Government responsible for the implementation and
enforcement of equal employment opportunity legislation, orders, and policies. On or before
October 1 [originally, July 1] of each year, the Equal Employment Opportunity Commission
[originally, Council] shall transmit to the President and to the Congress a report of its activities,
together with such recommendations for legislative or administrative changes as it concludes
are desirable to further promote the purposes of this section.

PRESIDENTIAL CONFERENCES; ACQUAINTANCE OF
LEADERSHIP WITH PROVISIONS FOR EMPLOYMENT RIGHTS
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AND OBLIGATIONS; PLANS FOR FAIR ADMINISTRATION;
MEMBERSHIP
SEC. 2000e-15. [Section 716]

[Original text: (a) This title shall become effective one year after the date of its enactment.

(b) Notwithstanding subsection (a), sections of this title other than sections 703, 704, 706, and
707 shall become effective immediately.

(c)] The President shall, as soon as feasible after July 2, 1964 [the date of enactment of this
title], convene one or more conferences for the purpose of enabling the leaders of groups
whose members will be affected by this subchapter to become familiar with the rights afforded
and obligations imposed by its provisions, and for the purpose of making plans which will
result in the fair and effective administration of this subchapter when all of its provisions
become effective. The President shall invite the participation in such conference or
conferences of (1) the members of the President’s Committee on Equal Employment
Opportunity, (2) the members of the Commission on Civil Rights, (3) representatives of State
and local agencies engaged in furthering equal employment opportunity, (4) representatives of
private agencies engaged in furthering equal employment opportunity, and (5) representatives
of employers, labor organizations, and employment agencies who will be subject to this
subchapter.

TRANSFER OF AUTHORITY
[Enforcement of Section 717 was transferred to the Equal Employment Opportunity
Commission from the Civil Service Commission (Office of Personnel Management) effective
January 1, 1979 under the President’s Reorganization Plan No. 1 of 1978.]

EMPLOYMENT BY FEDERAL GOVERNMENT
SEC. 2000e-16. [Section 717]

(a) Discriminatory practices prohibited; employees or applicants for employment subject to
coverage

All personnel actions affecting employees or applicants for employment (except with regard to
aliens employed outside the limits of the United States) in military departments as defined in
section 102 of Title 5 [United States Code], in executive agencies [originally, other than the
General Accounting Office] as defined in section 105 of Title 5 [United States Code] (including
employees and applicants for employment who are paid from nonappropriated funds), in the
United States Postal Service and the Postal Regulatory Commission, in those units of the
Government of the District of Columbia having positions in the competitive service, and in
those units of the judicial branch of the Federal Government having positions in the
competitive service, in the Smithsonian Institution, and in the Government Printing Office, the
Government Accountability Office, and the Library of Congress shall be made free from any
discrimination based on race, color, religion, sex, or national origin.

(b) Equal Employment Opportunity Commission; enforcement powers; issuance of rules,
regulations, etc.; annual review and approval of national and regional equal employment
opportunity plans; review and evaluation of equal employment opportunity programs and
publication of progress reports; consultations with interested parties; compliance with rules,
regulations, etc.; contents of national and regional equal employment opportunity plans;
authority of Librarian of Congress

Except as otherwise provided in this subsection, the Equal Employment Opportunity
Commission [originally, Civil Service Commission] shall have authority to enforce the
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provisions of subsection (a) of this section through appropriate remedies, including
reinstatement or hiring of employees with or without back pay, as will effectuate the policies of
this section, and shall issue such rules, regulations, orders and instructions as it deems
necessary and appropriate to carry out its responsibilities under this section. The Equal
Employment Opportunity Commission [originally, Civil Service Commission] shall-

(1) be responsible for the annual review and approval of a national and regional
equal employment opportunity plan which each department and agency and
each appropriate unit referred to in subsection (a) of this section shall submit in
order to maintain an affirmative program of equal employment opportunity for all
such employees and applicants for employment;

(2) be responsible for the review and evaluation of the operation of all agency
equal employment opportunity programs, periodically obtaining and publishing
(on at least a semiannual basis) progress reports from each such department,
agency, or unit; and

(3) consult with and solicit the recommendations of interested individuals,
groups, and organizations relating to equal employment opportunity.

The head of each such department, agency, or unit shall comply with such rules, regulations,
orders, and instructions which shall include a provision that an employee or applicant for
employment shall be notified of any final action taken on any complaint of discrimination filed
by him thereunder. The plan submitted by each department, agency, and unit shall include, but
not be limited to-

(1) provision for the establishment of training and education programs designed
to provide a maximum opportunity for employees to advance so as to perform at
their highest potential; and

(2) a description of the qualifications in terms of training and experience relating
to equal employment opportunity for the principal and operating officials of each
such department, agency, or unit responsible for carrying out the equal
employment opportunity program and of the allocation of personnel and
resources proposed by such department, agency, or unit to carry out its equal
employment opportunity program.

With respect to employment in the Library of Congress, authorities granted in this subsection
to the Equal Employment Opportunity Commission [originally, Civil Service Commission] shall
be exercised by the Librarian of Congress.

(c) Civil action by employee or applicant for employment for redress of grievances; time for
bringing of action; head of department, agency, or unit as defendant

Within 90 days of receipt of notice of final action taken by a department, agency, or unit
referred to in subsection (a) of this section, or by the Equal Employment Opportunity
Commission [originally, Civil Service Commission] upon an appeal from a decision or order of
such department, agency, or unit on a complaint of discrimination based on race, color,
religion, sex or national origin, brought pursuant to subsection (a) of this section, Executive
Order 11478 or any succeeding Executive orders, or after one hundred and eighty days from
the filing of the initial charge with the department, agency, or unit or with the Equal
Employment Opportunity Commission [originally, Civil Service Commission] on appeal from a
decision or order of such department, agency, or unit until such time as final action may be
taken by a department, agency, or unit, an employee or applicant for employment, if aggrieved
by the final disposition of his complaint, or by the failure to take final action on his complaint,
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may file a civil action as provided in section 2000e-5 of this title [section 706], in which civil
action the head of the department, agency, or unit, as appropriate, shall be the defendant.

(d) Section 2000e-5(f) through (k) of this title applicable to civil actions

The provisions of section 2000e-5(f) through (k) of this title [section 706(f) through (k)], as
applicable, shall govern civil actions brought hereunder, and the same interest to compensate
for delay in payment shall be available as in cases involving nonpublic parties.

(e) Government agency or official not relieved of responsibility to assure nondiscrimination in
employment or equal employment opportunity

Nothing contained in this Act shall relieve any Government agency or official of its or his
primary responsibility to assure nondiscrimination in employment as required by the
Constitution and statutes or of its or his responsibilities under Executive Order 11478 relating
to equal employment opportunity in the Federal Government.

(f) Section 2000e-5(e)(3) [Section 706(e)(3)] shall apply to complaints of discrimination in
compensation under this section.

PROCEDURE FOR DENIAL, WITHHOLDING, TERMINATION, OR
SUSPENSION OF GOVERNMENT CONTRACT SUBSEQUENT
TO ACCEPTANCE BY GOVERNMENT OF AFFIRMATIVE
ACTION PLAN OF EMPLOYER; TIME OF ACCEPTANCE OF
PLAN
SEC. 2000e-17. [Section 718]

No Government contract, or portion thereof, with any employer, shall be denied, withheld,
terminated, or suspended, by any agency or officer of the United States under any equal
employment opportunity law or order, where such employer has an affirmative action plan
which has previously been accepted by the Government for the same facility within the past
twelve months without first according such employer full hearing and adjudication under the
provisions of section 554 of Title 5 [United States Code], and the following pertinent sections:
Provided, That if such employer has deviated substantially from such previously agreed to
affirmative action plan, this section shall not apply: Provided further, That for the purposes of
this section an affirmative action plan shall be deemed to have been accepted by the
Government at the time the appropriate compliance agency has accepted such plan unless
within forty-five days thereafter the Office of Federal Contract Compliance has disapproved
such plan.
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Tracking all reported fines & suspensions throughout the 2017 NFL season.

NFL Fines & Suspensions

2017 ▼

- All Types - ▼

All Teams ▼

All Positions ▼

PLAYER POS. TEAM FORFEITS

Barry Church (http://www.spotrac.com/redirect/player/7598/) 
Hit to a defenseless receiver against Rob Gronkowski (NE)

SS JAC $24,309.00

Anthony Barr (http://www.spotrac.com/redirect/player/14418/) 
Unsportsmanlike conduct (roughing Brent Celek)

OLB MIN $9,115.00

Nigel Bradham (http://www.spotrac.com/redirect/player/9918/) 
Excessive Facemask against Jerick McKinnon (MIN)

OLB PHI $9,115.00

Terron Armstead (http://www.spotrac.com/redirect/player/12356/) 
Horse Collar tackle against Anthony Barr (MIN)

LT NO $18,231.00

Trey Hendrickson (http://www.spotrac.com/redirect/player/21845/) 
Roughing the Passer against Case Keenum (MIN)

DE NO $18,231.00

Telvin Smith (http://www.spotrac.com/redirect/player/14555/) 
Taunting against Le'Veon Bell (PIT)

OLB JAC $9,115.00

Wes Horton (http://www.spotrac.com/redirect/player/12686/) 
Roughing the Passer against Matt Ryan (ATL)

DE CAR $18,231.00

Jairus Byrd (http://www.spotrac.com/redirect/player/5496/) 
Late hit against Atlanta (ATL)

FS CAR $24,309.00

Jarvis Landry (http://www.spotrac.com/redirect/player/14473/) 
Role in a brawl with Buffalo (BUF)

WR MIA $48,620.00

Kenyan Drake (http://www.spotrac.com/redirect/player/19023/) 
Role in a brawl against Buffalo (BUF)

RB MIA $12,154.00

Leonard Johnson (http://www.spotrac.com/redirect/player/10251/) 
Role in a brawl against Miami (MIA)

CB BUF $12,154.00

Quandre Diggs (http://www.spotrac.com/redirect/player/16926/) 
Low Block against Green Bay (GB)

SS DET $9,115.00

Darius Slay (http://www.spotrac.com/redirect/player/12317/) 
Excessive Celebration against Green Bay (impersonating a shooter)

CB DET $12,154.00

Johnathan Joseph (http://www.spotrac.com/redirect/player/1357/) 
Role in a fight with TY Hilton (IND)

CB HOU $12,154.00

T.Y. Hilton (http://www.spotrac.com/redirect/player/9902/) 
Role in a fight with Jonathan Joseph (HOU)

WR IND $12,154.00

Blake Countess (http://www.spotrac.com/redirect/player/19150/) 
Hit to a defenseless receiver against Marquise Goodwin (SF)

S LA $48,620.00
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Alvin Kamara (http://www.spotrac.com/redirect/player/21809/) 
Uniform violation (cleats) against Atlanta (ATL)

RB NO $6,079.00

Desmond Trufant (http://www.spotrac.com/redirect/player/12302/) 
Attempting the punch Michael Thomas (NO)

CB ATL $12,154.00

Geoff Swaim (http://www.spotrac.com/redirect/player/16972/) 
Crackback block against Seattle (SEA)

TE DAL $9,115.00

Julie'n Davenport (http://www.spotrac.com/redirect/player/21872/) 
Excessive facemask against Pittsburgh (PIT)

T HOU $9,115.00

Jadeveon Clowney (http://www.spotrac.com/redirect/player/14410/) 
Excessive facemask against Ben Roethlisberger (PIT)

OLB HOU $9,115.00

Yannick Ngakoue (http://www.spotrac.com/redirect/player/19018/) 
Making contact with an official against Cleveland (CLE)

DE JAC $30,387.00

Joey Bosa (http://www.spotrac.com/redirect/player/18951/) 
Roughing the Passer against Bryce Petty (NYJ)

DE LAC $18,231.00

Rayshawn Jenkins (http://www.spotrac.com/redirect/player/21855/) 
Unsportsmanlike Conduct against New York (NYJ)

S LAC $9,115.00

Cassius Marsh (http://www.spotrac.com/redirect/player/14519/) 
Roughing the Passer against Blake Bortles (JAX)

OLB SF $18,231.00

DeAndre Hopkins (http://www.spotrac.com/redirect/player/12307/) 
Throwing the ball into the stands against Pittsburgh (PIT)

WR HOU $6,076.00

Eli Apple (http://www.spotrac.com/redirect/player/18958/) 
Violating team rules CB NYG 1 game 

($66,984.82)

Khyri Thornton (http://www.spotrac.com/redirect/player/14495/) 
Undisclosed DT NYG 10 games 

($0.00)

Alex Boone (http://www.spotrac.com/redirect/player/8264/) 
Horse Collar tackle against PReston Smith (WAS)

G ARI $18,231.00

Ricardo Allen (http://www.spotrac.com/redirect/player/14558/) 
Late Hit against Cameron Brate (TB)

SS ATL $9,115.00

Marshawn Lynch (http://www.spotrac.com/redirect/player/1166/) 
Verbally abusing an official against Dallas (DAL)

RB OAK $24,309.00

Johnathan Joseph (http://www.spotrac.com/redirect/player/1357/) 
Horse Collar tackle against Jacksonville (JAC)

CB HOU $18,231.00

Delano Hill (http://www.spotrac.com/redirect/player/21837/) 
Fighting against Michael Thomas (NO)

S SEA $12,154.00

Robert Quinn (http://www.spotrac.com/redirect/player/7729/) 
Unsportmanlike Conduct against Seattle (SEA)

OLB LA $12,154.00

Nickell Robey-Coleman (http://www.spotrac.com/redirect/player/12671/) 
Unncessary Roughness against Seattle (SEA)

CB LA $9,115.00

Deon Lacey (http://www.spotrac.com/redirect/player/12732/) 
Horse Collar tackle against Miami (MIA)

OLB BUF $18,231.00

David Bass (http://www.spotrac.com/redirect/player/12515/) 
Excessive Facemask against New Orleans (NO)

DE NYJ $9,115.00

Sterling Shepard (http://www.spotrac.com/redirect/player/18989/) 
Removing helmet on the field against Philadelphia (PHI)

WR NYG $12,154.00

Elvis Dumervil (http://www.spotrac.com/redirect/player/2495/) 
Roughing the Passer against Marcus Mariota (TEN)

OLB SF $18,231.00

Eric Reid (http://www.spotrac.com/redirect/player/12298/) 
Unnecessary Roughness against Tennessee (TEN)

SS SF $9,115.00

D.J. Swearinger (http://www.spotrac.com/redirect/player/12338/) 
Unsportsmanlike Conduct against Arizona (ARI)

FS WAS $12,154.00

Charcandrick West (http://www.spotrac.com/redirect/player/14948/) 
Chop Block against Los Angeles (LAC)

RB KC $9,115.00

Thomas Davis (http://www.spotrac.com/redirect/player/1209/) 
Helmet-to-helmet hit against Davante Adams (GB) OLB CAR 1 game 

($238,051.47)

Vonn Bell (http://www.spotrac.com/redirect/player/19010/) 
Excessive Facemask against Atlanta (ATL)

SS NO $9,115.00
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Chris Smith (http://www.spotrac.com/redirect/player/14570/) 
Roughing the Passer against Mitchell Tribusky (CHI)

DE CIN $18,231.00

Olivier Vernon (http://www.spotrac.com/redirect/player/9882/) 
Roughing the Passer against Dak Prescott (DAL)

DE NYG $18,231.00

Germain Ifedi (http://www.spotrac.com/redirect/player/18979/) 
Verbally abuse of the officials against Jacksonville (JAC)

RT SEA $24,309.00

Sheldon Richardson (http://www.spotrac.com/redirect/player/12293/) 
Fighting with Jacksonville (JAC)

DT SEA $9,115.00

Quinton Jefferson (http://www.spotrac.com/redirect/player/19101/) 
Fighting against Jacksonville (JAC)

DE SEA $9,115.00

Leonard Fournette (http://www.spotrac.com/redirect/player/21745/) 
Fighting against Seattle (SEA)

RB JAC $12,154.00

Matt Kalil (http://www.spotrac.com/redirect/player/9814/) 
Excessive Facemask against Minnesota (MIN)

LT CAR $9,115.00

Benardrick McKinney (http://www.spotrac.com/redirect/player/16767/) 
Roughing the Passer against Jimmy Garoppolo (SF)

ILB HOU $18,231.00

Garrett Celek (http://www.spotrac.com/redirect/player/10439/) 
Horse Collar Tackle against Kareem Jackson (HOU)

TE SF $18,231.00

Trumaine Johnson (http://www.spotrac.com/redirect/player/9875/) 
Taunting against Alshon Jeffery (PHI)

CB LA $9,115.00

Korey Toomer (http://www.spotrac.com/redirect/player/9975/) 
Excessive Facemask against Washington (WAS)

ILB LAC $9,115.00

Sean Davis (http://www.spotrac.com/redirect/player/19007/) 
Late Hit against Alex Collins (BAL)

SS PIT $18,231.00

David Parry (http://www.spotrac.com/redirect/player/16877/) 
Personal Conduct DT NO 4 games 

($144,705.88)

Shon Coleman (http://www.spotrac.com/redirect/player/19026/) 
Making physical contact with an official against Los Angeles (LAC)

T CLE $30,387.00

Marcus Peters (http://www.spotrac.com/redirect/player/16742/) 
Throwing a penalty flag into the stands against New York (NYJ)

CB KC $24,309.00

Darius Butler (http://www.spotrac.com/redirect/player/5804/) 
Horsecollar tackle against Marqise Lee (JAC)

FS IND $18,231.00

Myles Jack (http://www.spotrac.com/redirect/player/18984/) 
Excessive facemask against Chester Rogers (IND)

OLB JAC $9,115.00

Daniel Sorensen (http://www.spotrac.com/redirect/player/14953/) 
Roughing the Passer against Josh McCown (NYJ)

SS KC $18,231.00

George Iloka (http://www.spotrac.com/redirect/player/9988/) 
Helmet-to-helmet hit against Antonio Brown (PIT)

FS CIN $35,464.00

Marcus Peters (http://www.spotrac.com/redirect/player/16742/) 
Player Safety (Flag into the stands) CB KC 1 game 

($76,840.41)

JuJu Smith-Schuster (http://www.spotrac.com/redirect/player/21804/) 
Blindside Block + Taunting against Vontaze Burfict (CIN) WR PIT 1 game 

($27,353.00)

Jimmy Smith (http://www.spotrac.com/redirect/player/7742/) 
PEDs CB BAL 4 games 

($794,117.62)

Rob Gronkowski (http://www.spotrac.com/redirect/player/6551/) 
Unsportsmanlike Conduct against Tredavious White (BUF) TE NE 1 game 

($281,250.00)

Shane Ray (http://www.spotrac.com/redirect/player/16747/) 
Unsportsmanlike Conduct against Oakland (OAK)

OLB DEN $12,154.00

Richard Rodgers (http://www.spotrac.com/redirect/player/14509/) 
Hit to the head against Sean Davis (PIT)

TE GB $24,309.00

Chandler Jones (http://www.spotrac.com/redirect/player/9831/) 
Roughing the Passer against Blake Bortles (JAC)

OLB ARI $18,231.00

Charles Johnson (http://www.spotrac.com/redirect/player/1227/) 
PEDs DE CAR 4 games 

($422,794.12)

Jabrill Peppers (http://www.spotrac.com/redirect/player/21766/) 
Hit to a defenseless receiver against Josh Malone (CIN(

S CLE $24,309.00
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Darian Stewart (http://www.spotrac.com/redirect/player/8306/) 
Hit to a defenseless receiver against Amari Cooper (OAK)

FS DEN $24,309.00

Gabe Jackson (http://www.spotrac.com/redirect/player/14491/) 
Physically contacting a referee against Denver (DEN)

G OAK $30,387.00

Blake Countess (http://www.spotrac.com/redirect/player/19150/) 
Helmet to helmet hit against Coby Fleener (NO)

S LA $24,309.00

Michael Bowie (http://www.spotrac.com/redirect/player/12524/) 
Personal Conduct RT NYG 6 games 

($0.00)

Bryce Treggs (http://www.spotrac.com/redirect/player/19573/) 
Taunting against Cincinnati (CIN)

WR CLE $12,154.00

Michael Crabtree (http://www.spotrac.com/redirect/player/5964/) 
Role in a brawl with Aqib Talib (DEN) WR OAK 1 game 

($398,897.06)

Aqib Talib (http://www.spotrac.com/redirect/player/3024/) 
Role in a brawl with Michael Crabtree (OAK) CB DEN 1 game 

($647,058.81)

T.J. Ward (http://www.spotrac.com/redirect/player/6547/) 
Taunting against Miami (MIA)

SS TB $9,115.00

Larry Fitzgerald (http://www.spotrac.com/redirect/player/966/) 
Crackback block against Houston (HOU)

WR ARI $24,309.00

Earl Thomas (http://www.spotrac.com/redirect/player/6523/) 
Late Hit against Levine Toilolo (ATL)

FS SEA $24,309.00

Kiko Alonso (http://www.spotrac.com/redirect/player/12327/) 
Roughing the Passer against Ryan Fitzpatrick (TB)

OLB MIA $18,231.00

Ryan Mallett (http://www.spotrac.com/redirect/player/7793/) 
Verbally abusing officials against Green Bay (GB)

QB BAL $12,154.00

Daryl Worley (http://www.spotrac.com/redirect/player/19027/) 
Unsportsmanlike conduct (shoving) against Jarvis Landry (MIA)

CB CAR $9,115.00

Tahir Whitehead (http://www.spotrac.com/redirect/player/9959/) 
Stepping on Charles Leno (CHI)

OLB DET $9,115.00

Kyle Long (http://www.spotrac.com/redirect/player/12300/) 
Unsportsmanlike Conduct (shoving) against A'Shawn Robinson (DET)

G CHI $9,115.00

Carson Wentz (http://www.spotrac.com/redirect/player/18950/) 
Low Block against DeMarcus Lawrence (DAL)

QB PHI $9,115.00

Dean Lowry (http://www.spotrac.com/redirect/player/19091/) 
Roughing the Passer against Joe Flacco (BAL)

DE GB $18,231.00

Janoris Jenkins (http://www.spotrac.com/redirect/player/9849/) 
Throwing ball into stands against Kansas City (KC)

CB NYG $6,076.00

Terrance Smith (http://www.spotrac.com/redirect/player/19479/) 
Blindside block against Zak DeOssie (NYG)

ILB KC $24,309.00

P.J. Williams (http://www.spotrac.com/redirect/player/16802/) 
Roughing the Passer against Kirk Cousins (WAS)

CB NO $9,115.00

Preston Smith (http://www.spotrac.com/redirect/player/16762/) 
Roughing the Passer against Drew Brees (NO)

OLB WAS $18,231.00

Johnny Holton (http://www.spotrac.com/redirect/player/19223/) 
Unsportsmanlike Conduct against Jonathan Jones (NE) (slapping)

WR OAK $12,154.00

Marcus Gilbert (http://www.spotrac.com/redirect/player/7782/) 
Excessive Facemask against Tennessee (TEN)

RT PIT $9,115.00

Marcus Gilbert (http://www.spotrac.com/redirect/player/7782/) 
PEDS RT PIT 4 games 

($1,301,176.50)

Karlos Dansby (http://www.spotrac.com/redirect/player/964/) 
Roughing the Passer against Russell Wilson (SEA)

ILB ARI $18,231.00

Sheldon Richardson (http://www.spotrac.com/redirect/player/12293/) 
Roughing the Passer against Drew Stanton (ARI)

DT SEA $18,231.00

Buster Skrine (http://www.spotrac.com/redirect/player/7856/) 
Hit against a defenseless receiver, DeSean Jackson (TB)

CB NYJ $48,620.00

Duke Johnson (http://www.spotrac.com/redirect/player/16801/) 
Unsportsmanlike Conduct (throwing helmet) against Detroit (DET)

RB CLE $12,154.00
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Marqise Lee (http://www.spotrac.com/redirect/player/14448/) 
Taunting against Tre Boston (LAC)

WR JAC $9,115.00

Ben Koyack (http://www.spotrac.com/redirect/player/16955/) 
Crackback block against Los Angeles (LAC)

TE JAC $9,116.00

Stefon Diggs (http://www.spotrac.com/redirect/player/16872/) 
Excessive Celebration (hugging goal post) against Washington (WAS)

WR MIN $12,154.00

Darian Thompson (http://www.spotrac.com/redirect/player/19020/) 
Late hit against Carlos Hyde (SF)

FS NYG $9,115.00

Kurt Coleman (http://www.spotrac.com/redirect/player/6752/) 
Unnecessary Roughness against Devonta Freeman (ATL)

FS CAR $24,309.00

Antoine Bethea (http://www.spotrac.com/redirect/player/5002/) 
Role in a brawl against San Francisco (SF)

SS ARI $9,115.00

Haason Reddick (http://www.spotrac.com/redirect/player/21754/) 
Role in a brawl against San Francisco (SF)

ILB ARI $9,115.00

Frostee Rucker (http://www.spotrac.com/redirect/player/1378/) 
Role in a brawl against San Francisco (SF)

DT ARI $9,115.00

Shaq Lawson (http://www.spotrac.com/redirect/player/18967/) 
Roughing the Passer against Josh McCown (NYJ)

DE BUF $18,231.00

A.J. Green (http://www.spotrac.com/redirect/player/7719/) 
Unsportsmanlike Conduct against Jacksonville (JAC)

WR CIN $12,154.00

Byron Jones (http://www.spotrac.com/redirect/player/16751/) 
Throwing helmet against Kansas City (KC)

FS DAL $12,154.00

Xavier Woods (http://www.spotrac.com/redirect/player/21933/) 
Blindside block against Kansas City (KC)

SS DAL $24,309.00

Jameis Winston (http://www.spotrac.com/redirect/player/16725/) 
Taunting against Marshon Lattimore (NO)

QB TB $12,154.00

Mike Daniels (http://www.spotrac.com/redirect/player/9953/) 
Headbutting Travis Swanson (DET)

DT GB $9,115.00

Jeremiah George (http://www.spotrac.com/redirect/player/14565/) 
Horse-collar tackle against Lamar Miller (HOU)

ILB IND $18,231.00

Rodger Saffold (http://www.spotrac.com/redirect/player/6542/) 
Chop Block against New York (NYG)

G LA $9,115.00

Mario Edwards (http://www.spotrac.com/redirect/player/16759/) 
Unnecessary Roughness against Miami (MIA)

DE OAK $9,115.00

Karl Joseph (http://www.spotrac.com/redirect/player/18962/) 
Late Hit against Miami (MIA)

SS OAK $18,231.00

Josh Norman (http://www.spotrac.com/redirect/player/9964/) 
Horse-Collar tackle against Jimmy Graham (SEA)

CB WAS $36,464.00

Carlos Hyde (http://www.spotrac.com/redirect/player/14467/) 
Role in a fight against Arizona (ARI)

RB SF $9,115.00

A.J. Green (http://www.spotrac.com/redirect/player/7719/) 
Fighting against Jalen Ramsey (JAC)

WR CIN $30,387.00

Mike Evans (http://www.spotrac.com/redirect/player/14416/) 
Unsportsmanlike Conduct (brawl, taunting) against New Orleans (NO) WR TB 1 game 

($40,588.24)

Jeremy Kerley (http://www.spotrac.com/redirect/player/8367/) 
PEDs WR NYJ 4 games 

($182,352.94)

Thomas Davis (http://www.spotrac.com/redirect/player/1209/) 
Helmet-to-helmet hit against Adam Humphries (TB)

OLB CAR $48,620.00

Ahtyba Rubin (http://www.spotrac.com/redirect/player/2335/) 
Roughing the Passer against Josh McCown (NYJ)

DT ATL $18,231.00

Darryl Roberts (http://www.spotrac.com/redirect/player/16973/) 
Helmet to helmet hit against Devonta Freeman (ATL)

CB NYJ $24,309.00

Kiko Alonso (http://www.spotrac.com/redirect/player/12327/) 
Unsportsmanlike Conduct against Joe Flacco (BAL)

OLB MIA $9,115.00

Matt Judon (http://www.spotrac.com/redirect/player/19100/) 
Horse Collar tackle against Kenyan Drake (MIA)

OLB BAL $18,231.00
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Joe Thuney (http://www.spotrac.com/redirect/player/19028/) 
Clipping against Los Angeles (LAC)

G NE $9,115.00

Jamie Collins (http://www.spotrac.com/redirect/player/12333/) 
Roughing the Passer against Case Keenum (MIN)

OLB CLE $18,231.00

Damien Wilson (http://www.spotrac.com/redirect/player/16853/) 
Roughing the Passer against Kirk Cousins (WAS)

OLB DAL $18,231.00

Justin Simmons (http://www.spotrac.com/redirect/player/19052/) 
Hit on a defenseless receiver against Demarcus Robinson (KC)

SS DEN $24,309.00

Quandre Diggs (http://www.spotrac.com/redirect/player/16926/) 
Helmet to helmet hit against Jesse James (PIT)

SS DET $24,309.00

Sean Davis (http://www.spotrac.com/redirect/player/19007/) 
Helmet to helmet hit against Marvin Jones (DET)

SS PIT $24,309.00

D.J. Hayden (http://www.spotrac.com/redirect/player/12292/) 
Leaving the sideline against Pittsburgh (PIT)

CB DET $3,037.00

Cornelius Washington (http://www.spotrac.com/redirect/player/12470/) 
Leaving the sideline against Pittsburgh (PIT)

DE DET $3,037.00

Jeremiah Valoaga (http://www.spotrac.com/redirect/player/22075/) 
Leaving the sideline against Pittsburgh (PIT)

DE DET $3,037.00

Zach Cunningham (http://www.spotrac.com/redirect/player/21798/) 
Roughing the Passer against Russell Wilson (SEA)

ILB HOU $18,231.00

Bobby Wagner (http://www.spotrac.com/redirect/player/9857/) 
Horse Collar tackle against Lamar Miller (HOU)

ILB SEA $18,231.00

Hayes Pullard (http://www.spotrac.com/redirect/player/16945/) 
Excessive Facemask against Dion Lewis (NE)

ILB LAC $9,115.00

Shamar Stephen (http://www.spotrac.com/redirect/player/14631/) 
Excessive Facemask against Cleveland (CLE)

DT MIN $9,115.00

Eric Wilson (http://www.spotrac.com/redirect/player/22034/) 
Unsportsmanlike Conduct against Cleveland (CLE)

OLB MIN $12,154.00

Janoris Jenkins (http://www.spotrac.com/redirect/player/9849/) 
Violating team rules CB NYG 1 game 

($758,823.50)

Jerrell Freeman (http://www.spotrac.com/redirect/player/8872/) 
PED ILB CHI 10 games 

($2,500,000.00)

Adrian Clayborn (http://www.spotrac.com/redirect/player/7735/) 
Roughing the Passer against Tom Brady (NE)

DE ATL $18,231.00

Robert McClain (http://www.spotrac.com/redirect/player/6757/) 
Helmet-to-helmet hit against Deonte Thompson (BUF)

CB TB $24,309.00

Akiem Hicks (http://www.spotrac.com/redirect/player/9899/) 
Excessive Facemask against Cam Newton (CAR)

DE CHI $9,115.00

Vontaze Burfict (http://www.spotrac.com/redirect/player/10100/) 
Unsportsmanlike Conduct (kicking) Roosevelt Nix (PIT)

OLB CIN $12,154.00

Darron Lee (http://www.spotrac.com/redirect/player/18968/) 
Roughing the Passer against Matt Moore (MIA)

ILB NYJ $36,464.00

Darron Lee (http://www.spotrac.com/redirect/player/18968/) 
Excessive Facemask against Miami (MIA)

ILB NYJ $9,115.00

Robby Anderson (http://www.spotrac.com/redirect/player/19352/) 
Throwing his helmet against Miami (MIA)

WR NYJ $12,154.00

Ndamukong Suh (http://www.spotrac.com/redirect/player/6511/) 
Excessive Facemask penalty against New York (NYJ)

DT MIA $9,115.00

Marcus Peters (http://www.spotrac.com/redirect/player/16742/) 
Unsportsmanlike Conduct against Derek Carr (OAK)

CB KC $9,115.00

Jon Bostic (http://www.spotrac.com/redirect/player/12331/) 
Horse-collar tackle against Jacksonville (JAC)

ILB IND $18,231.00

Kentrell Brice (http://www.spotrac.com/redirect/player/19449/) 
Horse-collar tackle against Mark Ingram (NO)

S GB $18,231.00

David Onyemata (http://www.spotrac.com/redirect/player/19074/) 
Unsportsmanlike Conduct against Randall Cobb (GB)

DT NO $12,154.00
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Mark Glowinski (http://www.spotrac.com/redirect/player/16860/) 
Unnecessary Roughness against New York (NYG)

G SEA $9,115.00

Antonio Morrison (http://www.spotrac.com/redirect/player/19079/) 
Excessive facemask against Jacksonville (JAC)

ILB IND $9,115.00

Russell Okung (http://www.spotrac.com/redirect/player/6515/) 
Unsportsmanlike Conduct against Denver (DEN)

LT LAC $9,115.00

Zaire Anderson (http://www.spotrac.com/redirect/player/17104/) 
Unsportsmanlike Conduct against Los Angeles (LAC)

ILB DEN $9,115.00

Keenan Robinson (http://www.spotrac.com/redirect/player/9938/) 
Roughing the Passer against Russell Wilson (SEA)

OLB NYG $18,231.00

K.J. Wright (http://www.spotrac.com/redirect/player/7818/) 
Facemask against Orleans Darkwa (NYG)

OLB SEA $9,115.00

Niles Paul (http://www.spotrac.com/redirect/player/7874/) 
Uniform violation (socks) against Philadelphia (PHI)

TE WAS $6,076.00

Andrew Sendejo (http://www.spotrac.com/redirect/player/8036/) 
VIolating player safety rules (hit to the head) SS MIN 1 game 

($173,529.41)

Marshawn Lynch (http://www.spotrac.com/redirect/player/1166/) 
Entering the field of play and physically striking an official RB OAK 1 game 

($110,661.00)

Mike Mitchell (http://www.spotrac.com/redirect/player/5895/) 
Late Hit against Alex Smith (KC)

FS PIT $9,115.00

Mike Mitchell (http://www.spotrac.com/redirect/player/5895/) 
Helmet to helmet hit against Charcandrick West (KC)

FS PIT $46,820.00

Bud Dupree (http://www.spotrac.com/redirect/player/16746/) 
Roughing the Passer against Alex Smith (KC)

OLB PIT $24,309.00

Le'Veon Bell (http://www.spotrac.com/redirect/player/12329/) 
Excessive Celebration (punching the goalpost) against Kansas City (KC)

RB PIT $12,154.00

De'Vondre Campbell (http://www.spotrac.com/redirect/player/19069/) 
Roughing the Passer against Jay Cutler (MIA)

OLB ATL $18,231.00

Grady Jarrett (http://www.spotrac.com/redirect/player/16863/) 
Roughing the Passer against Jay Cutler (MIA)

DT ATL $18,231.00

Anthony Barr (http://www.spotrac.com/redirect/player/14418/) 
Unsportsmanlike Conduct (head butt) against Davante Adams (GB)

OLB MIN $9,115.00

Laquon Treadwell (http://www.spotrac.com/redirect/player/18971/) 
Blindside Block against Lenzy Pipkins (GB)

WR MIN $24,309.00

Jake Ryan (http://www.spotrac.com/redirect/player/16855/) 
Horse Collar tackle against Jerick McKinnon (MIN)

ILB GB $18,231.00

Jaleel Johnson (http://www.spotrac.com/redirect/player/21851/) 
Excessive Facemask against Chicago (CHI)

DT MIN $9,115.00

Brandon Graham (http://www.spotrac.com/redirect/player/6522/) 
Excessive Facemask against Carolina (CAR)

DE PHI $9,115.00

Cameron Jordan (http://www.spotrac.com/redirect/player/7739/) 
Excessive Celebration (dunking ball) against Detroit (DET)

DE NO $12,154.00

Josh Hill (http://www.spotrac.com/redirect/player/12603/) 
Hit to a defenseless player against Detroit (DET)

TE NO $24,309.00

Ron Leary (http://www.spotrac.com/redirect/player/10312/) 
Excessive Facemask against New York (NYG)

G DEN $9,115.00

Pierre Garcon (http://www.spotrac.com/redirect/player/5014/) 
Impermissible use of the helmet against Montae Nicholson (WAS)

WR SF $24,309.00

D.J. Swearinger (http://www.spotrac.com/redirect/player/12338/) 
Unsportsmanlike Conduct against Pierre Garcon (SF)

FS WAS $9,115.00

Ezekiel Elliott (http://www.spotrac.com/redirect/player/18952/) 
Violating the league's personal conduct policy RB DAL 6 games 

($559,193.00)

Luke Kuechly (http://www.spotrac.com/redirect/player/9819/) 
Excessive facemask against Ameer Abdullah (DET)

ILB CAR $9,115.00

Damarious Randall (http://www.spotrac.com/redirect/player/16754/) 
Taunting against Dak Prescott (DAL)

CB GB $9,115.00
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Davante Adams (http://www.spotrac.com/redirect/player/14463/) 
Throwing the ball into the stands against Dallas (DAL)

WR GB $6,076.00

Marcus Gilchrist (http://www.spotrac.com/redirect/player/7769/) 
Helmet to helmet hit against Travis Kelce (KC)

SS HOU $8,000.00

Matt Kalil (http://www.spotrac.com/redirect/player/9814/) 
Unsportsmanlike Conduct against Philadelphia (PHI)

LT CAR $9,115.00

Anthony Hitchens (http://www.spotrac.com/redirect/player/14530/) 
Excessive Facemask against Los Angeles (LAR)

ILB DAL $9,115.00

Matt Elam (http://www.spotrac.com/redirect/player/12312/) 
Violating the league's personal conduct policy SS BAL 6 games 

($0.00)

Dominique Rodgers-Cromartie (http://www.spotrac.com/redirect/player/3959/) 
Violating team rules CB NYG 1 game 

($410,588.25)

B.J. Daniels (http://www.spotrac.com/redirect/player/12519/) 
Off-Field Violation WR ATL 4 games 

($0.00)

Makinton Dorleant (http://www.spotrac.com/redirect/player/19452/) 
Off-Field Violation CB GB 1 game 

($0.00)

Darius Latham (http://www.spotrac.com/redirect/player/19215/) 
Substance Abuse DT OAK 4 games 

($127,648.24)

HaHa Clinton-Dix (http://www.spotrac.com/redirect/player/14430/) 
Hit to the head against Josh Bellamy (CHI)

FS GB $24,309.00

Antonio Brown (http://www.spotrac.com/redirect/player/6702/) 
Unsportsmanlike Conduct (kicking Spencer Lanning (CLE))

WR PIT $8,200.00

Marquette King (http://www.spotrac.com/redirect/player/10543/) 
Unsportsmanlike Conduct (throwing ball) against Denver (DEN)

P OAK $9,115.00

Za'Darius Smith (http://www.spotrac.com/redirect/player/16848/) 
Roughing the Passer against Ben Roethlisberger (PIT)

OLB BAL $18,231.00

Bashaud Breeland (http://www.spotrac.com/redirect/player/14513/) 
Horse Collar tackle against Kareem Hunt (KC)

CB WAS $18,231.00

Paul Posluszny (http://www.spotrac.com/redirect/player/1180/) 
Taunting against Dylan Donahue (NYJ)

OLB JAC $9,115.00

Danny Trevathan (http://www.spotrac.com/redirect/player/10009/) 
Hit to a defenseless receiver (Davante Adams, GB) ILB CHI 1 game 

($117,647.06)

Odell Beckham, Jr. (http://www.spotrac.com/redirect/player/14421/) 
Excessive Celebration against Philadelphia (PHI)

WR NYG $12,154.00

Will Parks (http://www.spotrac.com/redirect/player/19173/) 
Unsportsmanlike conduct against Mike Tolbert (BUF)

S DEN $9,115.00

Crevon LeBlanc (http://www.spotrac.com/redirect/player/19273/) 
Low Block against Pittsburgh (PIT)

CB CHI $9,115.00

Tarik Cohen (http://www.spotrac.com/redirect/player/21861/) 
Throwing a ball into the stands against Pittsburgh (PIT)

RB CHI $6,076.00

Marwin Evans (http://www.spotrac.com/redirect/player/19764/) 
Excessive facemask against Joe Mixon (CIN)

S GB $9,115.00

DeMarcus Lawrence (http://www.spotrac.com/redirect/player/14443/) 
Excessive celebration (imitating gun shots) against Arizona (ARI)

DE DAL $12,154.00

Tyrone Crawford (http://www.spotrac.com/redirect/player/9891/) 
Excessive celebration (imitating gun shots) against Arizona (ARI)

DE DAL $12,154.00

James Burgess (http://www.spotrac.com/redirect/player/19342/) 
Late Hit against Indianapolis (IND)

ILB CLE $9,115.00

Daniel Sorensen (http://www.spotrac.com/redirect/player/14953/) 
Unsportsmanlike Conduct against Tyrell Williams (LAC)

SS KC $12,154.00

Jamal Adams (http://www.spotrac.com/redirect/player/21747/) 
Taunting against Miami (MIA)

SS NYJ $9,115.00

Darron Lee (http://www.spotrac.com/redirect/player/18968/) 
Roughing the Passer against Jay Cutler (MIA)

ILB NYJ $18,231.00

Xavier Rhodes (http://www.spotrac.com/redirect/player/12305/) 
Taunting against Tampa Bay (TB)

CB MIN $9,115.00
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Andrew Sendejo (http://www.spotrac.com/redirect/player/8036/) 
Helmet to helmet hit against Cameron Brate (TB)

SS MIN $24,309.00

Anthony Barr (http://www.spotrac.com/redirect/player/14418/) 
Horse-collar tackle against Charles Sims (TB)

OLB MIN $18,231.00

LeGarrette Blount (http://www.spotrac.com/redirect/player/6766/) 
Excessive celebration against New York (NYG)

RB PHI $9,115.00

Jimmie Ward (http://www.spotrac.com/redirect/player/14439/) 
Hit with his helmet against Robert Woods (LA)

FS SF $24,309.00

Ray-Ray Armstrong (http://www.spotrac.com/redirect/player/13147/) 
Horse collar tackle against Los Angeles (LA)

OLB SF $18,231.00

Richard Sherman (http://www.spotrac.com/redirect/player/7873/) 
Removing helmet and arguing with official against Tennessee (TEN)

CB SEA $12,154.00

Jack Conklin (http://www.spotrac.com/redirect/player/18956/) 
Role in an altercation with Richard Sherman (SEA)

RT TEN $12,154.00

Christian Kirksey (http://www.spotrac.com/redirect/player/14481/) 
Unsportsmanlike Conduct against Ronnie Stanley (BAL)

ILB CLE $9,115.00

Christopher Conte (http://www.spotrac.com/redirect/player/7812/) 
Helmet to helmet hit against Josh Bellamy (CHI)

FS TB $24,309.00

Tanner Gentry (http://www.spotrac.com/redirect/player/22122/) 
Unnecessary Roughness against Tampa Bay (TB)

WR CHI $9,115.00

Braxton Miller (http://www.spotrac.com/redirect/player/19039/) 
Unnecessary Roughness against Cincinnati (CIN)

WR HOU $9,115.00

Evan Engram (http://www.spotrac.com/redirect/player/21764/) 
Excessive Celebration (Crotch-grab) against Detroit (DET)

TE NYG $12,154.00

Timmy Jernigan (http://www.spotrac.com/redirect/player/14457/) 
Horse-Collar Tackle against Kareem Hunt (KC)

DT PHI $18,231.00

Harvey Langi (http://www.spotrac.com/redirect/player/22036/) 
Excessive facemask against New Orleans (NO)

ILB NE $9,115.00

Bud Dupree (http://www.spotrac.com/redirect/player/16746/) 
Excessive Celebration against Minnesota (MIN)

OLB PIT $12,154.00

Buster Skrine (http://www.spotrac.com/redirect/player/7856/) 
Helmet to helmet hit against DeAndre Washington (OAK)

CB NYJ $24,309.00

Cliff Avril (http://www.spotrac.com/redirect/player/3259/) 
Excessive Facemask against San Francisco (SF)

DE SEA $9,115.00

Ra'Shede Hageman (http://www.spotrac.com/redirect/player/14446/) 
Violation of conduct policy (domestic violence) DE ATL 6 games 

($0.00)

Lawrence Timmons (http://www.spotrac.com/redirect/player/3609/) 
Undisclosed team violation ILB MIA 1 game 

($58,823.53)

Marshawn Lynch (http://www.spotrac.com/redirect/player/1166/) 
Unsportsmanlike conduct (hand gesture) against Tennessee (TEN)

RB OAK $12,000.00

Kenny Vaccaro (http://www.spotrac.com/redirect/player/12295/) 
Hit with his helmet against Stegon Diggs (MIN)

SS NO $24,309.00

Alex Anzalone (http://www.spotrac.com/redirect/player/21818/) 
Hit to the head against Dalvin Cook (MIN)

OLB NO $24,309.00

Darron Lee (http://www.spotrac.com/redirect/player/18968/) 
Late Hit against Eric Wood (BUF)

ILB NYJ $9,115.00

Jaquiski Tartt (http://www.spotrac.com/redirect/player/16770/) 
Hit on a defenseless receiver, Greg Olsen (CAR)

FS SF $9,115.00

Ryan Shazier (http://www.spotrac.com/redirect/player/14424/) 
Roughing the Passer against Deshone Kizer (CLE)

ILB PIT $24,309.00

William Gay (http://www.spotrac.com/redirect/player/3561/) 
Hit to the head against Ricardo Louis (CLE)

CB PIT $24,309.00

J.J. Wilcox (http://www.spotrac.com/redirect/player/12361/) 
Hit to the head against Corey Coleman (CLE)

FS PIT $24,309.00

Melvin Ingram (http://www.spotrac.com/redirect/player/9828/) 
Roughing the Passer against Trevor Siemian (DEN)

OLB LAC $24,309.00
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PLAYER POS. TEAM FORFEITS

Jarrad Davis (http://www.spotrac.com/redirect/player/21762/) 
Unnecessary Roughness against Jermaine Gresham (ARI)

ILB DET $9,115.00

Martellus Bennett (http://www.spotrac.com/redirect/player/4980/) 
Unsportsmanlike Conduct against K.J. Wright (SEA)

TE GB $9,115.00

Yannick Ngakoue (http://www.spotrac.com/redirect/player/19018/) 
Roughing the Passer against Deshaun Watson (HOU)

DE JAC $24,309.00

Travis Kelce (http://www.spotrac.com/redirect/player/12344/) 
Unsportsmanlike Conduct against Kyle Van Noy (NE)

TE KC $12,154.00

Daniel Sorensen (http://www.spotrac.com/redirect/player/14953/) 
Unsportsmanlike Conduct against New England (NE), pulling players off a pile

SS KC $12,154.00

Linval Joseph (http://www.spotrac.com/redirect/player/6555/) 
Excessive face mask against New Orleans (NO)

DT MIN $9,115.00

Stefon Diggs (http://www.spotrac.com/redirect/player/16872/) 
Football into the stands against New Orleans (NO)

WR MIN $6,076.00

Joe Walker (http://www.spotrac.com/redirect/player/19205/) 
Late Hit against Jamison Crowder (WAS)

ILB PHI $24,309.00

Brian Cushing (http://www.spotrac.com/redirect/player/5685/) 
PEDs ILB HOU 10 games 

($4,956,250.00)

Josh Brown (http://www.spotrac.com/redirect/player/3053/) 
Domestic Violence K NYG 1 game 

($0.00)

Sam Shields (http://www.spotrac.com/redirect/player/7059/) 
Undisclosed CB GB 2 games 

($0.00)

Willie Snead (http://www.spotrac.com/redirect/player/14764/) 
Substance Abuse WR NO 3 games 

($108,528.00)

Vontaze Burfict (http://www.spotrac.com/redirect/player/10100/) 
Illegal hit against Anthony Sherman (KC) OLB CIN 3 games 

($1,400,469.00)

Owamagbe Odighizuwa (http://www.spotrac.com/redirect/player/16798/) 
PED DE NYG 4 games 

($0.00)

Max Tuerk (http://www.spotrac.com/redirect/player/19015/) 
PEDs C LAC 4 games 

($196,530.00)

Jaelen Strong (http://www.spotrac.com/redirect/player/16794/) 
Substance Abuse (marijuana) WR HOU 1 game 

($51,646.00)

Bryce Treggs (http://www.spotrac.com/redirect/player/19573/) 
Hit to the head against Damarious Randall (GB)

WR PHI $25,000.00

Max Bullough (http://www.spotrac.com/redirect/player/14889/) 
PEDs ILB HOU 4 games 

($0.00)

Jalen Collins (http://www.spotrac.com/redirect/player/16766/) 
PEDs CB ATL 10 games 

($870,775.00)

Damontre Moore (http://www.spotrac.com/redirect/player/12362/) 
Substance Abuse DE DAL 2 games 

($97,058.00)

Duane Brown (http://www.spotrac.com/redirect/player/3778/) 
Skipping minicamp workouts

LT HOU $80,405.00

Adam-Pacman Jones (http://www.spotrac.com/redirect/player/4983/) 
Off-field conduct (obstructing justice) CB CIN 1 game 

($431,250.00)

Geronimo Allison (http://www.spotrac.com/redirect/player/19447/) 
Substance Abuse WR GB 1 game 

($31,765.00)

Armonty Bryant (http://www.spotrac.com/redirect/player/12499/) 
Substance Abuse DE DET 4 games 

($191,765.00)

Mike Thomas (http://www.spotrac.com/redirect/player/19160/) 
PEDS WR LA 4 games 

($133,886.00)

Michael Floyd (http://www.spotrac.com/redirect/player/9823/) 
Substance Abuse WR MIN 4 games 

($335,441.00)

Darren Waller (http://www.spotrac.com/redirect/player/16930/) 
Substance Abuse TE BAL 16 games 

($642,774.00)
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Around the NFL    

Houston Texans linebacker Brian Cushing will be suspended for the next 10 games.

Cushing, who violated the NFL's policy on performance-enhancing substances, served a four-game
suspension for the same infraction back in 2010. At the time of the first suspension, he appealed and
was denied.

Published: Sept. 13, 2017 at 05:29 p.m. Updated: Sept. 13, 2017 at 07:18 p.m.

Texans' Brian Cushing suspended 10 games for PEDs

By Conor Orr
Around The NFL Writer

Ian Rapoport: Brian Cushing suspended 10 games for violating PED policy

Watch more videos
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"Report: Former Bears CB Tillman now an FBI ag..."

Cushing, who announced in statement that he will not appeal the
ban, cannot see on-field action again until Nov. 28.

The 2009 first-round pick has been with the Texans (0-1) for eight
years, signing a six-year, $55.643 million deal back in 2013 that
secured his place in Houston through the 2019 season. A one-time
Pro Bowler (2009), Cushing posted 65 tackles in 13 games last
year. He sustained a concussion in the Texans' season-opening
loss to the Jaguars and was already ruled out for Thursday's game
against the Bengals (airing exclusively on NFL Network at 8:25
p.m. ET).

While the Texans are strong enough across the defensive line to mask the loss of Cushing, they're also
having to keep an eye on a dislocated finger J.J. Watt suffered the week before. Dylan Cole, a rookie
undrafted free agent, saw nine snaps in relief Sunday and talked about stepping in for Cushing as an
injury replacement earlier this week.

"I set high expectations for myself. Things happen in the NFL, people get hurt, people get dinged up
but it's the next man up," Cole told The Houston Chronicle. "It's a professional sport. It's presented like
that and it is what it is."

So it goes for head coach Bill Oâ��Brien, who is juggling some heavy decisions at the quarterback
position -- Houston set to start rookie DeShaun Watson on Thursday -- and now has to deal with one of
his defensive leaders missing significant time as well.
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PERSONAL CONDUCT POLICY 
League Policies for Players 

2016 

 

It is a privilege to be part of the National Football League.  Everyone who is part of the league 

must refrain from “conduct detrimental to the integrity of and public confidence in” the NFL.  This 

includes owners, coaches, players, other team employees, game officials, and employees of the league 

office, NFL Films, NFL Network, or any other NFL business.  

Conduct by anyone in the league that is illegal, violent, dangerous, or irresponsible puts innocent 

victims at risk, damages the reputation of others in the game, and undercuts public respect and support for 

the NFL.  We must endeavor at all times to be people of high character; we must show respect for others 

inside and outside our workplace; and we must strive to conduct ourselves in ways that favorably reflect on 

ourselves, our teams, the communities we represent, and the NFL. 

To this end, the league has increased education regarding respect and appropriate behavior, has 

provided resources for all employees to assist them in conforming their behavior to the standards expected 

of them, and has made clear that the league’s goal is to prevent violations of the Personal Conduct Policy.  

In order to uphold our high standards, when violations of this Personal Conduct Policy do occur, 

appropriate disciplinary action must follow. 

This Personal Conduct Policy is issued pursuant to the Commissioner’s authority under the 

Constitution and Bylaws, Collective Bargaining Agreement and NFL Player Contract to address and 

sanction conduct detrimental to the league and professional football.  It applies to players under contract; 

all rookie players selected in the NFL college draft and all undrafted rookie players, unsigned veterans who 

were under contract in the prior League Year; and other prospective players once they commence 

negotiations with a club concerning employment.  
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Expectations and Standards of Conduct 

It is not enough simply to avoid being found guilty of a crime.  We are all held to a higher standard 

and must conduct ourselves in a way that is responsible, promotes the values of the NFL, and is lawful.   

Players convicted of a crime or subject to a disposition of a criminal proceeding (as defined in this 

Policy) are subject to discipline. But even if the conduct does not result in a criminal conviction, players 

found to have engaged in any of the following conduct will be subject to discipline.  Prohibited conduct 

includes but is not limited to the following: 

 Actual or threatened physical violence against another person, including dating violence, 

domestic violence, child abuse, and other forms of family violence;  

 Assault and/or battery, including sexual assault or other sex offenses;  

 Violent or threatening behavior toward another employee or a third party in any workplace 

setting; 

 Stalking, harassment, or similar forms of intimidation;  

 Illegal possession of a gun or other weapon (such as explosives, toxic substances, and the like), 

or possession of a gun or other weapon in any workplace setting; 

 Illegal possession, use, or distribution of alcohol or drugs; 

 Possession, use, or distribution of steroids or other performance enhancing substances;  

 Crimes involving cruelty to animals as defined by state or federal law;  

 Crimes of dishonesty such as blackmail, extortion, fraud, money laundering, or racketeering; 

 Theft-related crimes such as burglary, robbery, or larceny; 

 Disorderly conduct; 

 Crimes against law enforcement, such as obstruction, resisting arrest, or harming a police 

officer or other law enforcement officer; 

 Conduct that poses a genuine danger to the safety and well-being of another person; and 

 Conduct that undermines or puts at risk the integrity of the NFL, NFL clubs, or NFL personnel.   
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What Happens When a Violation of This Policy is Suspected? 

Evaluation, Counseling, and Services – Any player arrested or charged with violent or 

threatening conduct that would violate this policy will be offered a formal clinical evaluation, the cost of 

which will be paid by the league, and appropriate follow-up education, counseling, or treatment programs.  

These evaluations will be available at designated facilities around the country on a confidential basis.  The 

player may select the particular provider at the designated facility. 

The evaluation, counseling and other services are not disciplinary, but are instead intended to help 

and assist the player address the issues giving rise to the proceedings.  The player’s decision to make 

beneficial use of these clinical services will be considered a positive factor in determining eventual 

discipline if a violation is found, and his satisfactory participation in counseling, treatment, or therapy may 

mitigate the fine or suspension that might otherwise be imposed.   

In appropriate cases (for example, cases involving domestic violence or child abuse), the league 

will make available assistance to victims and families, as well as the player.  This assistance may include 

providing or direction to appropriate counseling, social and other services, clergy, medical professionals, 

and specialists in dealing with children and youth.  These resources will be provided through specialized 

Critical Response Teams affiliated with the league office and club. These teams will develop standard 

protocols based on experts’ recommendations of appropriate and constructive responses to reported 

incidents of violence, particularly incidents of domestic violence, child abuse, or sexual assault.  These 

response teams will assist victims and families in matters of personal security and other needs following a 

reported incident.  In addition, information about local non-league resources to help victims and family 

members will be provided to affected parties. 

Investigations – Whenever the league office becomes aware of a possible violation of the Personal 

Conduct Policy, it will undertake an investigation, the timing and scope of which will be based upon the 

particular circumstances of the matter.  Any such investigation may be conducted by NFL Security, 

independent parties, or by a combination of the two.  In cases that are also being investigated by law 

enforcement, the league will work to cooperate with and to avoid any conflict or interference with the law 

enforcement proceedings.   

In conducting investigations, the league office will make reasonable efforts to safeguard requests 

for confidentiality from witnesses and others with information.  In addition, the league will not tolerate any 

retaliation against anyone who in good faith reports a possible violation or provides truthful information 
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during an investigation.  Any person who directly or indirectly through others interferes in any manner 

with an investigation, including by retaliating or threatening to retaliate against a victim or witness, will 

face separate disciplinary action under this policy.  Prohibited retaliation includes, but is not limited to:  

threats, intimidation, harassment, or any other adverse action threatened, expressly or impliedly, or taken 

against anyone who reports a violation or suspected violation of this Policy or who participates in an 

investigation of a complaint. 

In investigating a potential violation, the league may rely on information obtained by law 

enforcement agencies, court records, or independent investigations conducted at the direction of the NFL.  

League and team employees including players are required to cooperate in any such investigation and are 

obligated to be fully responsive and truthful in responding to requests from investigators for information 

(testimony, documents, physical evidence, or other information) that may bear on whether the Policy has 

been violated.   A failure to cooperate with an investigation or to be truthful in responding to inquiries will 

be separate grounds for disciplinary action.  Players who are interviewed in the course of an investigation 

may be accompanied by an NFLPA representative as provided by Article 51, Section 11 of the CBA. 

Because the Fifth Amendment’s protection against self-incrimination does not apply in a 

workplace investigation, the league will reserve the right to compel a player to cooperate in its 

investigations even when he is the target of a pending law enforcement investigation or proceeding.  A 

player’s refusal to speak to a league investigator under such circumstances will not preclude an 

investigation from proceeding or discipline from being imposed.   

Leave with Pay – A player may be placed on paid administrative leave pursuant to the 

Commissioner Exempt List under either of the following circumstances: 

First, when a player is formally charged with a crime of violence, meaning that he is accused of having 

used physical force or a weapon to injure or threaten another person, of having engaged in a sexual 

assault by force or a sexual assault of a person who was incapable of giving consent, of having engaged 

in other conduct that poses a genuine danger to the safety or well-being of another person, or of having 

engaged in animal abuse.  The formal charges may be in the form of an indictment by a grand jury, the 

filing of charges by a prosecutor, or an arraignment in a criminal court.   

Second, when an investigation leads the Commissioner to believe that a player may have violated this 

Policy by committing any of the conduct identified above, he may act where the circumstances and 
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evidence warrant doing so.  This decision will not reflect a finding of guilt or innocence and will not be 

guided by the same legal standards and considerations that would apply in a criminal trial.   

In cases in which a violation relating to a crime of violence is suspected but further investigation is 

required, the Commissioner may determine to place a player on the Commissioner Exempt List on a 

limited and temporary basis to permit the league to conduct an investigation.  Based on the results of this 

investigation, the player may be returned to duty, be placed on the Commissioner Exempt List for a longer 

period, or be subject to discipline.   

A player who is placed on the Commissioner Exempt List may not practice or attend games, but 

with the club’s permission he may be present at the club’s facility on a reasonable basis for meetings, 

individual workouts, therapy and rehabilitation, and other permitted non-football activities.   

A player placed on the Commissioner Exempt List will be notified promptly in writing with a copy 

to the NFLPA.  Within three (3) business days following such notification, the player, or the NFLPA with 

the player’s approval, may appeal his placement in writing to the Commissioner.  Appeals of placement on 

the Commissioner Exempt List will be processed pursuant to Article 46 of the Collective Bargaining 

Agreement. 

Leave with pay will generally last until the league makes a disciplinary decision and any appeal 

from that discipline is fully resolved.    

Discipline – A player violates this policy when he has a disposition of a criminal proceeding (as 

defined), or if the league’s investigation demonstrates that he engaged in conduct prohibited by the 

Personal Conduct Policy.  In cases where a player is not charged with a crime, or is charged but not 

convicted, he may still be found to have violated the Policy if the credible evidence establishes that he 

engaged in conduct prohibited by this Personal Conduct Policy. 

A disciplinary officer, a member of the league office staff who will be a highly-qualified individual 

with a criminal justice background, will follow the process outlined below to investigate a potential 

violation, produce a report and if desired present a disciplinary recommendation for the Commissioner’s 

consideration.  The Commissioner will review the report (and recommendation if presented) and determine 

the appropriate discipline, if any, to be imposed on the player. 

To assist in evaluating a potential violation, expert and independent advisors may be consulted by 

the disciplinary officer, the Commissioner, and others as needed.   Such advisors may include former 
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players and others with appropriate backgrounds and experience in law enforcement, academia, judicial 

and public service, mental health, and persons with other specialized subject matter expertise.  Any experts 

or advisors consulted in this respect may provide advice and counsel or testimony as appropriate, but will 

not make any disciplinary determinations. 

Players who are subject to discipline will be given notice of the potential violation for which 

discipline may be imposed.  The player will be furnished with the records and other reports that were relied 

on in addressing the matter, including records from law enforcement and a copy of any investigatory report 

and any documents relied upon by a league investigator in generating the report. The player will be 

permitted to submit information in writing to rebut or otherwise respond to the report.  In addition, he will 

have the opportunity to meet with the disciplinary officer in advance of discipline being imposed.  In cases 

where there has been a criminal disposition, the underlying disposition may not be challenged in a 

disciplinary hearing and the court’s judgment and factual findings shall be conclusive and binding, and 

only the level of discipline will be at issue.  Notwithstanding, the player will be free to offer facts regarding 

the disposition that may mitigate the discipline imposed, as was permitted in previous versions of this 

policy.   

Following review, the Commissioner, either directly or through a member of his staff, will 

communicate his decision to the player regarding any disciplinary action to be taken.  Depending on the 

nature of the violation and the player’s record, discipline may be a fine, a suspension for a fixed or an 

indefinite period of time, a combination of the two, or banishment from the league with an opportunity to 

reapply.  Discipline may also include a probationary period and conditions that must be met for 

reinstatement and to remain eligible to participate in the league.  Repeat offenders will be subject to 

enhanced and/or expedited discipline, including banishment from the league with an opportunity to 

reapply.  In determining discipline, both aggravating and mitigating factors will be considered.  Reference 

also may be made to requirements to seek ongoing counseling, treatment, or therapy where appropriate as 

well as the imposition of enhanced supervision, which upon satisfactory compliance would serve to 

mitigate the discipline otherwise imposed.   

Ownership and club or league management have traditionally been held to a higher standard and 

will be subject to more significant discipline when violations of the Personal Conduct Policy occur.  

With regard to violations of the Personal Conduct Policy that involve: (i) criminal assault or battery 

(felony); (ii) domestic violence, dating violence, child abuse and other forms of family violence; or (iii) 

sexual assault involving physical force or committed against someone incapable of giving consent, a first 
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offense will subject the offender to a baseline suspension without pay of six games, with consideration 

given to any aggravating or mitigating factors. The presence of possible aggravating factors may warrant a 

longer suspension.  Possible aggravating factors include, but are not limited to, a prior violation of the 

Personal Conduct Policy, similar misconduct before joining the NFL, violence involving a weapon, 

choking, repeated striking, or when an act is committed against a particularly vulnerable person, such as a 

child, a pregnant woman, or an elderly person, or where the act is committed in the presence of a child.  A 

second offense will result in permanent banishment from the NFL. An individual who has been banished 

may petition for reinstatement after one year, but there is no presumption or assurance that the petition will 

be granted. 

Appeals of any disciplinary decision will be processed pursuant to Article 46 of the CBA.   

Reporting – Clubs and players are obligated to promptly report any matter that comes to their 

attention (through, for example, victim or witness reports, law enforcement, or media reports) that may 

constitute a violation of this Policy.   Clubs are expected to educate their employees on this obligation to 

report.  Club reports should be made to NFL Security or Adolpho Birch of the Management Council legal 

staff.  Questions about whether an incident triggers a reporting obligation should be directed to Adolpho 

Birch or Lisa Friel of the league office.   

Failure to report an incident will be grounds for disciplinary action.  This obligation to report is 

broader than simply reporting an arrest; it requires reporting to the league any incident that comes to the 

club’s or player’s attention which, if the allegations were true, would constitute a violation of the Personal 

Conduct Policy.   

It is important to remember that the obligation to report is a continuing one, and is not satisfied 

simply by making an initial report of an incident.  The obligation includes reporting on a timely basis all 

information of which a club or player becomes aware.  If a club learns additional information, including 

but not limited to information regarding the nature of an incident, the identity of witnesses, statements 

regarding the incident (including by the accused), or the existence of evidentiary material (such as 

documents, electronic communications such as emails or text messages, medical reports, photographs, 

audio or video recordings, or social media activity), it must promptly report that information to the league 

office. 

Anyone who believes that he or she is a victim of conduct that violates the Personal Conduct Policy 

or who learns of or witnesses such conduct is strongly encouraged to report the matter to the club or the 
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league office.  Reports will be addressed promptly and confidentially, and the Critical Response Teams 

will be available to address issues regarding victim and family security and other support services.   Any 

player with questions regarding either this reporting obligation or any other aspect of this Personal Conduct 

Policy may contact his club’s Director of Security, Director of Player Engagement, the NFLPA, or the 

NFL Management Council.   

Conduct Committee – To ensure that this policy remains current and consistent with best 

practices and evolving legal and social standards, the Commissioner has named a Conduct Committee.  

This committee will be made up of NFL owners, who will review this policy at least annually and 

recommend any appropriate changes in the policy, including investigatory practices, disciplinary levels or 

procedures, or service components.  The committee will receive regular reports from the disciplinary 

officer, and may seek advice from current and former players, as well as a broad and diverse group of 

outside experts regarding best practices in academic, business, and public sector settings, and will review 

developments in similar workplace policies in other settings. 

Definitions – 

“Disposition of a Criminal Proceeding” – Includes an adjudication of guilt or admission to a 

criminal violation; a plea to a lesser included offense; a plea of nolo contendere or no contest; or the 

disposition of the proceeding through a diversionary program, deferred adjudication, disposition of 

supervision, conditional dismissal, or similar arrangements. 

“Probationary Period” – Players found to have violated this policy may be placed on a period of 

probation as determined by the Commissioner.  During such period, restrictions on certain activities, 

limitations on participation in Club activities, or other conditions may be imposed.  Failure to comply with 

such conditions may result in additional discipline including an extension of the period of suspension. 

“Repeat Offenders” – Players who have had previous violations of law or of this policy may be 

considered repeat offenders.  When appropriate, conduct occurring prior to the player’s association with 

the NFL will be considered. 

“Workplace Setting” – The workplace setting means any location or conveyance used in 

connection with NFL activities, including the club facility, training camp, stadium, locker room, location at 

which a club-sponsored event takes place, and while traveling on team or NFL-related business.  
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doesn't help players improve their game. So, what happens to players who use banned
substances to gain an edge?

This policy is in place to ensure a fair playing field and keep players healthy. It applies not only
to players, but also to club personnel, athletic trainers, coaches, and team physicians. This
particular policy covers the use of anabolic and androgenic steroids, stimulants, human or
animal growth hormones, and related substances. It also covers substances such as diuretics
and agents that mask the presence of performance-enhancing drugs. Blood doping and gene
doping are also prohibited under this policy.

Testing Schedules
Like the other substance abuse policy, this one requires testing on a predetermined
schedule. Players are tested at least once per year. Ten players per team are randomly
selected each week to be tested during both the preseason and regular season. This
continues in the postseason for teams who have made the playoffs.

In the offseason, only players under contract are subject to testing. They may be tested up to
six times.

Reasonable Cause Program
Certain players, including those who tested positive in college up to two years before the
declare for the draft, become a part of the Reasonable Cause Program through which they
are subject to more frequent testing for a minimum of two years. Players are entitled to know
why they have been placed in the Reasonable Cause Program.

Consequences
Instances of failing to appear for testing, refusal to comply with testing, or manipulating
samples is counted as a positive test. Likewise, ignorance is not an acceptable excuse if a
player tests positive. In other words, a player cannot have a positive test voided if he says,
"What??! Me?? I didn't know I took that!"

In the event of a positive test, players are notified, and a second sample from the same
collection date is tested by a different toxicologist. Players are also required to submit to a
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medical examination.

Like the other substance abuse policy, this one is divided into steps.

Step One

If a player tests positive for a diuretic or masking agent, he will be suspended for two games
without pay. Positive tests for anabolic agents or stimulants result in a four-game suspension.
And, for those crafty players who test positive for both masking agents and anabolic agents a
six-game suspension is in order.

Step Two

This step is for second-time offenders. The consequence at this level is a 10-game
suspension that can be carried over to the next season if there are not enough games in the
current season for a player to serve his full suspension.

Step Three

Step three is for players who think they can keep getting away with cheating and violate the
policy for a third time. Players who haven't learned their lesson in Step One or Step Two are
suspended for two seasons.

Appeals
As is the case for all league discipline, players are entitled to an appeal. If the verdict is
upheld, players can appeal on the basis of faulty process. That means they cannot dispute the
facts of the case, but can complain about the way the discipline was handed down and
communicated to them.

Confidentiality
Entities who violate the player's privacy about his medical records as they pertain to
performance-enhancing drugs are subject to a $500,000 fine.

Player Suspensions
The Washington Redskins lead the league in PED suspensions since 2010 with 10. The
Seahawks came in second at nine, while the Colts came in third with six such suspensions in
the last five years. With five suspensions each are the Ravens, Giants, Rams, and
Buccaneers.
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Rule 12 Player Conduct 
Section 1 Blocking, Use of Hands, Arms, and Body 
LEGAL AND ILLEGAL BLOCK 

Article 1   A player of either team may block (obstruct or impede) an opponent at any time, provided that 

the act is not: 

(a)  pass interference; 

(b)  illegal contact; 

(c)  fair catch interference; 

(d)  clipping against a non-runner; 

(e)  an illegal chop block; 

(f)  an illegal crackback block; 

(g)  an illegal low block during a free kick, scrimmage kick, or after a change of possession; 

(h)  unnecessary roughness; 

(i)  roughing the passer; 

(j)  an illegal cut block; 

(k)  roughing the kicker; 

(l)  offensive or defensive holding; 

(m)  illegal use of hands; 

(n)  tripping; 

(o)  illegal peel back block; and 

(p)  illegal blindside block 

A.R. 12.1 Defensive B1 blocks offensive A1 which allows B2 to recover a loose ball.  

Ruling: Legal block. Cannot use hands unless it is a personal attempt to recover, but may block (12-1-5). 

USE OF HANDS BY OFFENSIVE PLAYER 

Article 2 An offensive player cannot obstruct or impede an opponent by grasping him with his hands or 

encircling any part of a defender’s body with his arms, except in the following situations:  

(a) If he is a runner. A runner may ward off opponents with his hands and arms. He also may lay his hand 
on a teammate or push him into an opponent, but he may not grasp or hold on to a teammate; or 

(b)  During a loose ball that has touched the ground. An offensive player may use his hands/arms legally 

to block or otherwise push or pull an opponent out of the way in a personal attempt to recover the ball. 
 See specific fumble, pass, or kick rules and especially 6-2-1; or 

 (c) During a kick. A kicking team player may use his hands/arms to ward off or to push or pull a receiver 

 who is legally or illegally attempting to obstruct his attempt to proceed; or 

 (d) During a legal block. 

 Penalty: For illegal use of hands, arms, or body by the offense: Loss of 10 yards. 

LEGAL BLOCK BY OFFENSIVE PLAYER 

Article 3 An offensive player is permitted to block an opponent by contacting him with his head, shoulders, 

 hands, and/or outer surface of the forearm, or with any other part of his body. 

A blocker may use his arms, or open or closed hands, to contact an opponent on or outside the opponent’s 

frame (the body of an opponent below the neck that is presented to the blocker). If a blocker’s arms or 

hands are outside an opponent’s frame, it is a foul if the blocker materially restricts him. The blocker 

immediately must work to bring his hands inside the opponent’s frame, and as the play develops, the 

blocker is permitted to work for and maintain his position against an opponent, provided that he does not 
 illegally clip or illegally push from behind. 

ILLEGAL BLOCKS BY OFFENSIVE PLAYER 

Article 4   An offensive blocker cannot: 

(a) thrust his hands forward above the frame of an opponent to contact him on the neck, face, or head 

(Note: Contact in close-line play that is not prolonged and sustained is not a foul unless the opponent’s 
head is pinned back by direct and forcible contact); 
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(b) charge or fall into the back of an opponent above the waist, or use his hands or arms to push an 

opponent from behind in a manner that affects his movement, except in close-line play (the guideline 

 for officials to use for illegal use of hands  in the back above the waist is: if either hand is on the back, 
 it is a foul. If both hands are on the opponent’s side, it is not  a foul); 

Note: The prohibition applies to a player of the kicking team while the ball is in flight during a scrimmage kick. 

(c) use his hands or arms to materially restrict an opponent or alter the defender’s path or angle of 
pursuit. Material restrictions include but are not limited to: 

  (i) grabbing or tackling an opponent; 

  (ii) hooking, jerking, twisting, or turning him; or 

  (iii) pulling him to the ground. 

 Penalty: For holding, illegal use of hands, arms, or body by the offense: Loss of 10 yards. 

Blocking notes: 

 (1) When a defensive player is held by an offensive player during the following situations, offensive holding will 
 not be called: 

  (a) if the runner is being tackled simultaneously by another defensive player; 

  (b) if the runner simultaneously goes out of bounds; 

  (c) if a fair catch is made simultaneously; 

  (d) if the action clearly occurs after a forward pass has been thrown to a receiver beyond the line of   

  scrimmage; 

  (e) if the action occurs away from the point of attack and not within close-line play; 

  (f) if a free kick results in a touchback; 

  (g) if a scrimmage kick simultaneously becomes a touchback; 

  (h) if the action is part of a double-team block in close-line play. 

Exception: Holding will be called if the opponent is pulled to the ground by one or both of the blockers. 

(i) if, during a defensive charge, a defensive player uses a “rip” technique that puts an offensive player in 
a position that would normally be holding. 

Exception: Holding will be called if the defender’s feet are taken away from him by the offensive player’s 
 action. 

(2)  a blocker falls on or pushes down a defender whose momentum is carrying him to the ground, offensive 
holding will not be called unless the blocker prevents the defender from rising from the ground. 

 (3)  If the official has not seen the entire action that sends a defender to the ground, offensive holding will not 
 be called.  

OTHER PROHIBITED ACTS 

Article 5   No offensive player may: 

(a) lift a runner to his feet or pull him in any direction at any time; or; 

  (b) use interlocking interference, by grasping a teammate or by using his hands or arms to encircle the  
body of a teammate; or 

  (c) trip an opponent; or 

  (d) push or throw his body against a teammate to aid him in an attempt to obstruct an opponent or to   
  recover a loose ball. 

Penalty: For assisting the runner, interlocking interference, tripping, illegal use of hands, arms, or 
body by the offense: Loss of 10 yards. 

A.R. 12.2 Second and goal on B2. Runner A1 gets to the line of scrimmage and is stopped but A2, who is behind him, 

 pushes him from behind and shoves him over the goal line.

Ruling: Touchdown.

DEFENSIVE HOLDING 

Article 6   A defensive player may not:  

(a) tackle or hold an opponent other than a runner. Otherwise, he may use his hands, arms or body only 

to defend or protect himself against an obstructing opponent in an attempt to reach a runner. After a 

loose ball has touched the ground, a defensive player may legally block or otherwise use his hands or 
arms to push or pull an opponent out of the way in a personal attempt to recover the ball; 
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(b) on a punt, field-goal attempt, or Try-kick attempt, grab and pull an offensive player out of the  way 

 which allows another defensive player(s) (B2) to shoot the gap (pull and shoot) in an attempt to 
 block the kick, unless the defensive player (B1) is advancing towards the kicker.  

 (c) thrust his hands forward above the frame of an opponent to contact him on the neck, face, or head 

 (Note: Contact in close-line play that is not prolonged and sustained is not a foul, unless the 
 opponent’s head is pinned back by direct and forcible contact.

LEGAL CONTACT WITHIN FIVE YARDS OF LINE 

 Exception 1: See Rule 8, Section 4, Articles 1-4 for legal and illegal contact against an eligible receiver. 

ILLEGAL CONTACT WITHIN FIVE YARDS OF LINE 

 Within the five-yard zone, a defender may not make original contact in the back of a receiver, nor may he use 

 his hands or arms to hang onto or encircle a receiver. The defender cannot extend an arm(s) to cut off or 

 hook a receiver causing contact that impedes and restricts the receiver as the play develops, nor may he 
 maintain contact after the receiver has moved beyond a point that is even with the defender. 

ILLEGAL CONTACT BEYOND FIVE-YARD ZONE 

 Beyond the five-yard zone, if the player who receives the snap remains in the pocket with the ball, a defender 

 may use his hands or arms only to defend or protect himself against impending contact caused by a 

 receiver. If the receiver attempts to evade the defender, the defender cannot chuck him, or extend an 
 arm(s) to cut off or hook him, causing contact that redirects, restricts, or impedes the receiver in any way. 

INCIDENTAL CONTACT BEYOND FIVE-YARD ZONE 

 Beyond the five-yard zone, incidental contact may exist between receiver and defender as long as it does not 
 materially affect or significantly impede the receiver, creating a distinct advantage. 

Exception 2: See Rule 8, Section 4, Article 5 for legal and illegal cut blocks. 

Note 1: Once the quarterback or receiver of the snap hands off, is tackled, throws a forward or backward pass, 
loses possession of the ball by a fumble or a muff that touches the ground, or if the quarterback leaves 

 the pocket area (see 3-24), the  restrictions on the defensive team relative to offensive receivers (illegal 
 contact, illegal cut block) will end. 

 Note 2: Whenever a team presents an apparent punting formation, defensive action that would normally 
 constitute illegal contact (chuck beyond five yards) will no longer be considered a foul. 

Penalty: For illegal contact or holding by the defense: Loss of five yards and automatic first down. 

 Penalty: For illegal cut block by the defense: Loss of 15 yards and automatic first down. (Personal 
 Foul) 

 SUPPLEMENTAL NOTES 

(1) An eligible pass receiver who takes a position more than two yards outside of his own tackle (flexed 

 receiver) may not be blocked below the waist (illegal cut), unless the quarterback hands off, is tackled, 
 pitches the ball to a back, or if the  quarterback leaves the pocket area. 

(2) The unnecessary use of the hands by the defense, except as provided in Article 6, is illegal and is 
 commonly used in lieu of a legal block (Article 5) (See 12-2-2). 

(3) Any offensive player who pretends to possess the ball and/or one to whom a teammate pretends to 

 give the ball, may tackled provided he is crossing his scrimmage line between the offensive tackles of 
 a normal tight offensive line. 

A.R. 12.3 Second-and-10 on B40. B1 holds End A1 on the line of scrimmage. Quarterback A2 cannot throw the ball and 

 is tackled at the 50.  
 Ruling: Not a forward pass. Enforcement is from the previous spot. A’s ball first-and-10 on B35. 

 A.R. 12.4 Second-and-10 on A40. Eligible end A1 goes downfield to the B45 and is contacted (chucked) by defender 

 B1 as A1 attempts to evade him. The pass falls incomplete.  

  Ruling: A’s ball first-and-10 on A45. Illegal contact. Eligible receiver A1 is not considered an obstructing 
 player as he was more than five yards beyond line of scrimmage. 

A.R. 12.5 Second-and-10 on A40. Eligible receiver A1 is chucked by B1 at the scrimmage line. B1 then chucks back A2 

 on the A44 prior to the pass. The pass then falls incomplete.  
 Ruling: Legal use of hands as A1 and A2 were not the same player. 

A.R. 12.6 Second-and-10 on A30. Eligible pass receiver A1 takes a position three yards outside his own tackle and is 
 blocked below the waist at line of scrimmage. The pass falls incomplete. 

Ruling: Illegal cut as eligible receiver was more than two yards outside of his tackle. Fifteen-yard penalty. A’s 
 ball first-and-10 on A45. 

A.R. 12.7 Second-and-10 on A30. Eligible pass receiver A1 lines up one yard outside of his own tackle and is blocked 
 below the waist at the line of scrimmage. Pass falls incomplete. 

Ruling: Legal block as receiver was lined up within two yards of the tackle. A’s ball third-and-10 on A30. 
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A.R. 12.8 During a pass behind the line (forward or backward), B1 uses his hands on potential receiver A1 who is 

 behind A’s line. B1 is not using his hands to ward off A1, to push or pull A1 out of the way in order to get to 
 the runner (passer), or to push or pull him out of the way in an actual attempt to catch or recover a loose ball. 

Ruling: Holding by the defense. Loss of five yards and first down for Team A (14-8-5). 

Article 7   No defensive player may trip an opponent. 

Penalty: For tripping by defense: Loss of 10 yards. 

Illegal Bat 

Article 8   A player may not bat or punch: 

(a) a loose ball (in field of play) toward opponent’s goal line; 

(b) a loose ball (that has touched the ground) in any direction, if it is in either end zone; 

(c) a backward pass in flight may not be batted forward by an offensive player. 

Exception: A forward pass in flight may be tipped, batted, or deflected in any direction by any eligible player at 
any time. 

Note: If a forward pass that is controlled by an airborne player prior to completing the catch is thrown forward, it 
is an illegal bat. If it is caught by a teammate or intercepted by an opponent, the ball remains alive. If it is 

 not caught, the ball is dead when it  hits the ground. 

Penalty: For illegal batting or punching the ball: Loss of 10 yards. For enforcement, treat as a foul 
during a backward pass or fumble (see 8-7-7). 

ILLEGALLY KICKING BALL 

Article 9   No player may deliberately kick any loose ball or ball in player’s possession. 

Penalty: For illegally kicking the ball: Loss of 10 yards. For enforcement, treat as a foul during a 
backward pass or fumble (see 8-7-7). 

SUPPLEMENTAL NOTES 

(1) If a loose ball is touched by any part of a player’s leg (including knee), it is not considered kicking and 

 is treated merely as touching. 

(2) If the penalty for an illegal bat or kick is declined, the procedure is the same as though the ball had 
 been merely muffed. However, if the act (impetus) sends the ball in touch, 3-15-3 applies. 

(3) The penalty for Article 8 and 9, does not preclude a penalty for a palpably unfair act, when a deliberate 
 kick or illegal bat actually prevents an opponent from recovering. See Palpably Unfair Act 12-3-3. 

(4) The ball is not dead when an illegal kick is recovered. 

 A.R. 12.9 Second-and-15 on A2. Quarterback A1 fumbles a snap in the end zone. While the ball is loose on the ground 

 there, A1 deliberately kicks it. The ball is last touched by B1 before going out of bounds on A’s 2-yard line.  
 Ruling: Safety. See 8-7-3-Item 3-c; 11-5-1; and 12-1-9. 

Section 2 Personal Fouls 
STRIKING, KICKING, OR KNEEING OPPONENT 

Article 1   All players are prohibited from: 

(a) striking with the fists; 

(b) kicking or kneeing; or 

 (c) striking, swinging, or clubbing to the head, neck, or face with the heel, back, or side of the hand, wrist, 
 arm, elbow, or clasped hands. See 12-2-3. 

 (d) grabbing the inside collar of the back of the shoulder pads or jersey, or the inside collar of the side of 

 the shoulder pads or jersey, and immediately pulling down the runner. This does not apply to a runner 
 who is in the tackle box or to a quarterback who is in the pocket. 

Note: It is not necessary for a player to pull the runner completely to the ground in order for the act to be illegal. 
 If his knees are buckled by the action, it is a foul, even if the runner is not pulled completely to the ground. 

Penalty: For fouls in a, b, c, and d: Loss of 15 yards. If any of the above acts is judged by the 

 official(s) to be flagrant, the offender may be disqualified as long as the entire action is observed 
 by the official(s). 

HEAD SLAP 

Article 2   A defensive player shall not contact an opponent above the shoulders with the palm of his hands 

 except to ward him off on the line. The exception applies only if it is not a repeated act against the same 
opponent during any one contact.
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LEGAL CONTACT 

Article 3   A defensive player may use the palm of his hands on an opponent’s head, neck, or face only to 

 ward off or push him in an actual attempt to get at a loose ball. 

NO STRIKING 

Article 4   A player in blocking shall not strike an opponent below the shoulders with his forearm or elbows 

 by turning the trunk of his body at the waist, pivoting or in any other way that is clearly unnecessary. 

Penalty: For illegal use of the palm of the hands or for striking an opponent below the shoulders with 

the forearm or elbow: Loss of 15 yards. 

Note: Any impermissible use of elbows, forearms, or knees shall be penalized under the unnecessary 
roughness rule; flagrantly unnecessary roughness shall be penalized under the same rule and the player 

 disqualified. 

A.R. 12.10 Second-and-10 on A30. Defensive player B1, on his initial charge, head slaps an offensive tackle on the 

 helmet once with his open hand trying to get at runner A1. A1 is downed on the A35  
 Ruling: Illegal. A’s ball first-and-10 on the 50. 

 A.R. 12.11 Second-and-10 on A30. Defensive player B1, on his initial charge, head slaps an offensive tackle on his 

 repeatedly with his open hand in trying to get at a runner. The runner is downed on the A35.  
 Ruling: Illegal. Loss of 15 yards. A’s ball first-and-10 on the 50. 

GRASPING FACEMASK 

Article 5   No player shall twist, turn, or pull the facemask of an opponent in any direction. 

Penalty: For twisting, turning, or pulling the mask: Loss of 15 yards. A personal foul. The player may 
be disqualified if the action is judged by the official(s) to be of a flagrant nature. 

A.R. 12.12 Third-and-10 on A30. Runner A1 runs to the A33, where he is tackled by B1, who incidentally grasps A1’s 

 facemask on the tackle, but it is not a twist, turn, or pull.  
 Ruling: A’s ball, fourth-and-seven, on A33. No Foul. 

RUNNING INTO KICKER 

Article 6  No defensive player may run into or rough a kicker who kicks from behind his line unless such 

 contact: 

(a) is incidental to and after he has touched the kick in flight; 

(b) is caused by the kicker’s own motions; 

(c) occurs during a quick kick; 

(d) occurs during a kick or after a run behind the line; 

(e) occurs after the kicker recovers a loose ball on the ground; or 

(f) is caused because a defender is blocked into the kicker. 

RUNNING, ROUGHING KICKER 

Penalty: For running into the kicker: Loss of five yards from the previous spot, no automatic first 

 down. (This is not a personal foul). For roughing the kicker or holder, loss of 15 yards from the 
 previous spot. (This is a personal foul,  and also disqualification if flagrant). 

SUPPLEMENTAL NOTES 

(1) Avoiding the kicker is a primary responsibility of defensive players if they do not touch the kick. 

(2) Any contact with the kicker by a single defensive player who has not touched the kick is running into 
 the kicker. 

(3) Any unnecessary roughness committed by defensive players is roughing the kicker. Severity of 
 contact and potential for injury are to be considered. 

(4) When two defensive players are making a bona fide attempt to block a kick from scrimmage (punt, 

 drop kick, and/or placekick) and one of them runs into the kicker after the kick has left the kicker’s foot 

 at the same instant the second player blocks the kick, the foul for running into the kicker shall not be 

 enforced, unless in the judgment of the Referee, the  player running into the kicker was clearly the 

 direct cause of the kick being blocked. 

(5) If in the judgment of the Referee any of the above action is unnecessary roughness, the penalty for 
 roughing the kicker  shall be enforced from the previous spot as a foul during a kick. 

A.R. 12.13 Kicker A1 in punt formation muffs a snap. He recovers on the ground and then kicks. A1 is run into, blocked, 

 or tackled by B1 who had started his action when A1 first recovered.  
 Ruling: Legal action by B1. 

A.R. 12.14 A1 receives a snap. He starts to run but after a few strides, he kicks from behind his line. As A1 kicks, he is 

 tackled or run into.  
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Ruling: The kicker is to be protected, but the Referee should use his judgment when ordinary line play carries 
 an opponent into such a kicker or at any time when it is not obvious that a kick is to be made (quick kick). 

A.R. 12.15 Fourth-and-12 on B30. On a field-goal attempt which is not good, receiver B1 runs into the kicker without 

 touching the ball.  

 Ruling: A’s ball fourth-and-7 on B25. Running into the kicker. If the field goal had been good, no penalty 
 would be enforced on the succeeding kickoff, since it was not a personal foul. 

NO PILING ON 

Article 7   No player shall fall upon any prostrate player (other than the runner), or upon a runner after the 

 ball is dead. 

Penalty: For piling on: Loss of 15 yards. 

Note: An official should prevent piling on a prostrate or helpless runner before the ball is dead. When 
 opponents in close proximity to such a runner are about to pile on, and further advance is improbable,  the 
 official covering should sound his whistle for a dead ball, in order to prevent further play and 
 roughness. See 7-2-1-b. 

A.R. 12.16 The holder of a Try-kick is run into or piled on and the act is not incidental to blocking the kick.  

Ruling: Unnecessary roughness. Such a player is obviously out of play unless the kick is blocked, and even 
 then until he arises and participates in play. See 14-1-14 and 14-6-Exc. 6. 

UNNECESSARY ROUGHNESS 

Article 8   There shall be no unnecessary roughness. This shall include, but will not be limited to: 

(a) striking an opponent anywhere with the foot or any part of the leg with a whipping motion; 

(b) contacting a runner out of bounds; 

Note: Defensive players must make an effort to avoid contact. Players on defense are responsible for knowing 
when a runner has crossed the boundary line, except in doubtful cases where he might step on a 

 boundary line and continue parallel with it. 

(c) a member of the receiving team cannot go out of bounds and contact a kicking team player out of 

 bounds. If this occurs on a kick from scrimmage, post-possession rules would apply if appropriate (9-
 5-1); 

(d) running or diving into, or throwing the body against or on a ball carrier who falls or slips to the ground 
 untouched and makes no attempt to advance, before or after the ball is dead; 

(e) unnecessarily running, diving into, cutting, or throwing the body against or on a player who (i) is out of 

 the play or (ii) should not have reasonably anticipated such contact by an opponent, before or after 
 the ball is dead; or throwing the runner to the ground after the ball is dead;  

(f) a kicker/punter, who is standing still or fading backwards after the ball has been kicked, is out of the 

 play and must not be unnecessarily contacted by the receiving team through the end of the play or 
 until he assumes a distinctly defensive position.  

(g) If a player uses any part of his helmet (including the top/crown and forehead/”hairline” parts) or 
 facemask to butt, spear, or ram an opponent violently or unnecessarily.  

(h) any player who grabs a helmet opening of an opponent and forcibly twists, turns, or pulls his head. 

(i) Illegal contact with the helmet against the knee of the snapper during an attempt for a field goal or 
 kick try. 

(j) if a player illegally launches into a defenseless opponent. It is an illegal launch if a player (1) leaves 

 both feet prior to contact to spring forward and upward into his opponent, and (2) uses any part of his 

 helmet (including the top/crown and forehead/”hairline” parts) to initiate forcible contact against  any 
 part of his opponent’s body. 

Note: This does not apply to contact against a runner, unless the runner is still considered to be a defenseless 
 player, as defined in Rule 12, Section 2, Article 9. 

Penalty: For unnecessary roughness: Loss of 15 yards. The player may be disqualified if the action is 
judged by the official(s) to be flagrant. 

Note: If in doubt about a roughness call or potentially dangerous tactics, the covering official(s) should always 
 call unnecessary roughness. 

A.R. 12.17  Third-and-20 on A30. Runner A1 runs to the A33, where he is tackled by B1, who hooks his fingers under the  

  front of the runner’s helmet, but not his facemask, and forcibly twists his head.  
  Ruling: 15 yards for unnecessary roughness. It is an automatic first down. A’s ball first-and-10 on A48. 

Article 9   It is a foul if a player initiates unnecessary contact against a player who is in a defenseless 

posture. 

(a) Players in a defenseless posture are: 
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(1) A player in the act of or just after throwing a pass; 

(2) A receiver attempting to catch a pass; or who has completed a catch and has not had time to 

protect himself or has not clearly become a runner. If the receiver/runner is capable of avoiding or 
warding off the impending contact of an opponent, he is no longer a defenseless player; 

(3) A runner already in the grasp of a tackler and whose forward progress has been stopped; 

(4) A kickoff or punt returner attempting to field a kick in the air; 

(5) A player on the ground at the end of a play; 

(6) A kicker/punter during the kick or during the return; 

(7) A quarterback at any time after a change of possession, and  

(8) A player who receives a “blindside” block when the blocker is moving toward his own endline and 
approaches the opponent from behind or from the side. 

(b) Prohibited contact against a player who is in a defenseless posture is: 

(1) Forcibly hitting the defenseless player’s head or neck area with the helmet, facemask, forearm, or 

shoulder, regardless of whether the defensive player also uses his arms to tackle the defenseless 
player by encircling or grasping him; and 

(2) Lowering the head and making forcible contact with the top/crown or forehead/”hairline” parts of 
the helmet against any part of the defenseless player’s body. 

Note: The provisions of (2) do not prohibit incidental contact by the mask or helmet in the course of a 
conventional tackle on an opponent.

Penalty: For unnecessary roughness: Loss of 15 yards. The player may be disqualified if the action is 

judged by the official(s) to be flagrant. 

CLIPPING 

Article 10  There shall be no clipping from behind below the waist against a non-runner. This does not apply 

 to offensive blocking in close-line play where it is legal to clip above the knee(s), but it is illegal to clip at or 
 below the knee(s). 

Penalty: For clipping: Loss of 15 yards.  

CLOSE-LINE PLAY 

SUPPLEMENTAL NOTES 

(1) Close-line play is that which occurs in an area extending laterally to the position originally occupied by 
the offensive tackles and longitudinally three yards on either side of each line of scrimmage. 

CLOSE-LINE PLAY—ROLL-UP BLOCK 

 (2) In close-line play, if an offensive player’s block (legal or illegal) is followed by the blocker rolling up on  
  the back of the leg(s) of the defender, the action is illegal and is considered unnecessary roughness. 

Exception: An offensive lineman may not clip a defender who, at the snap, is aligned on the line of scrimmage 

 opposite another offensive lineman who is more than one position away when the defender is responding 
 to the flow of the ball away from the blocker. 

Example: Tackle cannot clip nose tackle on sweep away. 

 (3) Doubtful cases involving a side block or the opponent turning his back as the block is being made are 
   to be judged according to whether the opponent was able to see or ward off the blocker. 

 (4) The use of hands from behind above the waist on a non-runner is illegal use of hands (see 12-1-3). 

 (5) The use of hands on the back is not a foul when it is by:  

   (a) one of the kickers in warding off a receiver, while going downfield under a kick, or 

   (b)  any player in an actual personal legal attempt to recover a loose ball. 

 (6) It is not considered clipping if: 

   (a) a blocker is moving in the same direction as an opponent, and has initial contact on the side of  

    the opponent and  then continues to contact with the opponent below his waist from behind with  

    any part of his body, or 

   (b) in any case if an official has not observed the blocker’s initial contact. 

A.R. 12.18 Second-and-10 on B30. B1 is hit from behind, below the waist, at the B25 by A2 throwing his body across the 

  back of B1’s legs. Runner A1 is downed on B15.  
  Ruling: Clipping. A’s ball second-and-20 on B40. 

A.R. 12.19  Second-and-10 on B30. A2 pushes B1 from behind above the waist at the B25. Runner A1 is down on B15.  
  Ruling: Illegal block above the waist. A’s ball second-and-15 on B35. 
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CRACKBACK (ILLEGAL) 

Article 11   At the snap, an offensive player who is aligned in a position more than two yards laterally outside 

an offensive tackle, or a player who is in a backfield position at the snap and then moves to a position 

more than two yards laterally outside a tackle, may not clip an opponent anywhere, nor may he contact an 

opponent below the waist if the blocker is moving toward the position where the ball was snapped from, 
and the contact occurs within an area five yards on either side of the line of scrimmage. 

Note 1: A player aligned more than two yards laterally outside a tackle at the snap is designated as being 
 flexed. 

 Note 2: If runner (passer) scrambles on the play, significantly changing the original direction (broken play), the 
 crackback block is legal. 

Penalty: Illegal crackback block: Loss of 15 yards. 

A.R. 12.20  Second-and-10 on A40. Flanker A1 sets up five yards outside of offensive tackle A2. At the snap, A1 comes  

  back and crackback blocks B1. Contact is made at the A38 behind the offensive tackle’s original position.  

  Runner goes to 50.  
  Ruling: A’s ball second-and-25 on A25. Illegal crackback block. Penalize from previous spot. 

ILLEGAL PEEL BACK BLOCK 

Article 12  When a player who is aligned in the tackle box at the snap moves to a position outside the box, 

he cannot initiate contact on the side and below the waist on an opponent if: 

(a)  the blocker is moving toward his own end line; and 

(b)  he approaches the opponent from behind or from the side. 

Note: If the near shoulder of the blocker contacts the front of his opponent’s body, the “peel back” block is 
 legal. 

Penalty: For illegal “peel back” block: Loss of 15 yards. 

ROUGHING THE PASSER 

Article 13   Because the act of passing often puts the quarterback (or any other player attempting a pass) in 

 a position where he is particularly vulnerable to injury, special rules against roughing the passer apply. The 

 Referee has principal responsibility for enforcing these rules. Any physical acts against passers during or 

 just after a pass which, in the Referee’s judgment, are  unwarranted by the circumstances of the play will 
 be called as fouls. The Referee will be guided by the following principles: 

PASS LEAVING PASSER’S HAND; ONE-STEP RULE 

(1) Roughing will be called if, in the Referee’s judgment, a pass rusher clearly should have known that the 

ball had already left the passer’s hand before contact was made; pass rushers are responsible for 

being aware of the position of the ball in passing situations; the Referee will use the release of the ball 

from the passer’s hand as his guideline that the passer is now fully protected; once a pass has been 

released by a passer, a rushing defender may make direct contact with the passer only up through 

the rusher’s first step after such release (prior to second step hitting the ground); thereafter the rusher 

must be making an attempt to avoid contact and must not continue to “drive through” or otherwise 

forcibly contact the passer; incidental or inadvertent contact by a player who is easing up or being 
blocked into the passer will not be considered significant. 

UNNECESSARY ACTS AGAINST PASSER 

(2) A rushing defender is prohibited from committing such intimidating and punishing acts as “stuffing” a 

passer into the ground or unnecessarily wrestling or driving him down after the passer has thrown the 

ball, even if the rusher makes his initial contact with the passer within the one-step limitation provided 

for in (1) above. When tackling a passer who is in a defenseless posture (e.g., during or just after 

throwing a pass), a defensive player must not unnecessarily or violently throw him down and land on 

top of him with all or most of the defender’s weight. Instead, the defensive player must strive to wrap 
up or cradle the passer with the defensive player’s arms. 

HITS TO PASSER’S HEAD AND USE OF HELMET AND FACEMASK 

(3) In covering the passer position, Referees will be particularly alert to fouls in which defenders 

impermissibly use the helmet and/or facemask to hit the passer, or use hands, arms, or other parts of 

the body to hit the passer forcibly in the head or neck area (see also the other unnecessary-roughness 

rules covering these subjects). A defensive player must not use his helmet against a passer who is in 

a defenseless posture for example, (a) forcibly hitting the passer’s head or neck area with the helmet 

or facemask, regardless of whether the defensive player also uses his arms to tackle the passer by 

encircling or grasping him, or (b) lowering the head and making forcible contact with the top/crown or 

forehead/”hairline” parts of the helmet against any part of the passer’s body. This rule does not 
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prohibit incidental contact by the mask or non-crown parts of the helmet in the course of a 
conventional tackle on a passer.  

CLUBBING PASSER’S ARM  

(4) A defensive player is prohibited from clubbing the arm of a passer during a pass or just after a pass 

has been thrown; however, a defensive player may grasp, pull, or otherwise make normal contact with 
a passer’s arm in attempting to tackle him; 

HITTING PASSER’S KNEE 

(5) A rushing defender is prohibited from forcibly hitting in the knee area or below a passer who has one 

or both feet on the ground, even if the initial contact is above the knee. It is not a foul if the defender is 
blocked (or fouled) into the passer and has no opportunity to avoid him; 

Note 1: A defender cannot initiate a roll or lunge and forcibly hit the passer in the knee area or below, even if he 
 is being contacted by another player.

 Note 2: It is not a foul if the defender swipes, wraps, or grabs a passer in the knee area or below in an attempt 
 to tackle him. 

GRASP AND CONTROL 

(6) The Referee must blow the play dead as soon as the passer is clearly in the grasp and control of any 
tackler behind the line, and the passer’s safety is in jeopardy; 

PASSER OUT OF THE PLAY 

(7) A passer who is standing still or fading backwards after the ball has left his hand is obviously out of 

the play and must not be unnecessarily contacted by the defense through the end of the play or until 

the passer becomes a blocker, or until he becomes a runner upon taking a lateral from a teammate or 

picking up a loose ball, or, in the event of a change of possession on the play, until the passer 

assumes a distinctly defensive position. However, at any time after the change of possession, it is a 

foul if (a) an opponent forcibly hits the quarterback’s head or neck area with his helmet, facemask, 

forearm, or shoulder, or (b) if an opponent lowers his head and makes forcible contact with the 

top/crown or forehead/”hairline” parts of his helmet against any part of the quarterback’s body. This 

provision (b) does not prohibit incidental contact by the mask or the helmet in the course of a 
conventional block. 

PASSER OUT OF THE POCKET 

(8) When the passer goes outside the pocket area and either continues moving with the ball (without 

attempting to advance the ball as a runner) or throws while on the run, he loses the protection of the 

one-step rule provided for in (1) above, and the protection against a low hit provided for in (5) above, 

but he remains covered by all the other special protections afforded to a passer in the pocket 

(numbers 2, 3, 4, 6, and 7), as well as the regular unnecessary-roughness rules applicable to all player 

positions. If the passer stops behind the line and clearly establishes a passing posture, he will then be 
covered by all of the special protections for passers. 

 Penalty: For Roughing the Passer: Loss of 15 yards from the previous spot; disqualification if 
 flagrant. 

Note 1: If in doubt about a roughness call or potentially dangerous tactic on the quarterback, the Referee 
 should always call roughing the passer. 

Note 2: See 8-6-2 for personal fouls prior to completion or interception. 

A.R. 12.21  Passer A1 is run into or tackled by defensive B1 after a pass. B1 had started his action prior to pass.  

  Ruling: A legal action, unless the official rules that B1 had a reasonable chance to avoid or minimize the   

  contact and made no attempt to do so. 

BLOCKING BELOW WAIST ON KICKS AND CHANGE OF POSSESSION 

Article 14   Blocks below the waist are prohibited in the following situations: 

(a) By players of either team after a change of possession; or 

(b) By players of the kicking team after a Free Kick, Safety Kick, Fair-Catch Kick, Punt, Field-Goal 
 Attempt, or Try Kick; or 

 (c) By players of the receiving team during a down in which there is a Free Kick, Safety Kick, Fair-Catch 

 Kick, Punt, Field-Goal Attempt, or Try Kick. 

Exception: Immediately at the snap, players on the receiving team who are on the line of scrimmage and lined 

 up on or inside the normal tight end position are permitted to block low during a Punt, Field-Goal Attempt, 

 or Try Kick. 
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Note: Illegal contact with the helmet against the knee of the snapper during a Field-Goal Attempt or a Try Kick 
 is unnecessary roughness (see 12-2-8-i). 

Penalty: For illegally blocking below the waist: Loss of 15 yards. 

A.R. 12.22  Third-and-6 on B26. B1 intercepts a forward pass in the end zone and runs it out to the B31. During B1’s run,  

  A2 blocks B3 low from the side at B28, so that A4 could tackle B1 at the B31.  
  Ruling: Illegal block. B’s ball first-and-10 on B46.  

USE OF HELMET AS A WEAPON 

Article 15   A player may not use a helmet (that is no longer worn by anyone) as a weapon to strike, swing at, 

 or throw at an opponent. 

Penalty: For illegal use of helmet as a weapon: Loss of 15 yards and automatic disqualification. 

Article 16   A chop block is a foul by the offense in which one offensive player (designated as A1 for 

 purposes of this rule) blocks a defensive player in the area of the thigh or lower while another offensive 

 player (A2) occupies that same defensive player in one of the circumstances described in subsections (1) 
 through (10) below. 

CHOP BLOCK ON PASS (ENGAGEMENT) 

(1) On a forward pass play, A1 chops a defensive player while the defensive player is physically engaged  
  above the waist by the blocking attempt of A2. 

CHOP BLOCK ON PASS (AFTER ENGAGEMENT) 

 (2) On a forward pass play in which A2 physically engages a defensive player above the waist with a   

  blocking attempt, A1 chops the defensive player after the contact by A2 has been broken and while  
  A2 is still confronting the defensive  player. 

CHOP BLOCK ON PASS (WITH “LURE”) 

 (3) On a forward pass play, A1 chops a defensive player while A2 confronts the defensive player in a   
  pass-blocking posture but is not physically engaged with the defensive player (a “lure”). 

REVERSE CHOP BLOCK ON PASS 

 (4) On a forward pass play, A1 blocks a defensive player in the area of the thigh or lower, and A2,    
  simultaneously or immediately after the block by A1, engages the defensive player high. 

Note: Each of the above circumstances in subsections (1) through (4), which describes a chop-block foul on a 
 forward-pass play, also applies on a play in which an offensive player indicates an apparent attempt to 
 pass block but the play ultimately becomes a run. 

(5) On a running play, A1 is lined up in the backfield at the snap and subsequently chops a defensive   

player engaged above the waist by A2, and such block occurs on or behind the line of scrimmage in  
  an area extending laterally to the positions originally occupied by the tight end on either side. 

CHOP BLOCK ON RUN (BY A LINEMAN) 

 (6) On a running play, A1, an offensive lineman, chops a defensive player after the defensive player has  

  been engaged by A2 (high or low), and the initial alignment of A2 is more than one position away from 

  A1. This rule applies only when the block occurs at a time when the flow of the play is clearly away   
  from A1. 

CHOP BLOCK ON KICKS 

 (7) On a kicking play, A1 chops a defensive player while the defensive player is physically engaged 
 above the waist by the blocking attempt of A2. 

(8) On a kicking play in which A2 physically engages a defensive player above the waist with a blocking  

  attempt, A1 chops the defensive player after the contact by A2 has been broken and while A2 is still 
confronting the defensive player. 

 (9) On a kicking play, A1 chops a defensive player while A2 confronts the defensive player in a kick-  
blocking posture but is not physically engaged with the defensive player (a “lure”). 

 (10) On a kicking play, A1 blocks a defensive player in the area of the thigh or lower, and A2, 
 simultaneously or immediately  after the block by A1, engages the defensive player high. 

Note: Each of the above circumstances in subsections (7) through (10), which describes a chop-block foul on a 
 kicking play, also applies on a play in which an offensive player indicates an apparent attempt to kick 
 protect, but the play ultimately becomes a run. 

Penalty: For Chop Block: Loss of 15 yards. 
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Section 3 Unsportsmanlike Conduct 
Article 1   There shall be no unsportsmanlike conduct. This applies to any act which is contrary to the 

generally understood principles of sportsmanship. Such acts specifically include, among others: 

(a) Throwing a punch, or a forearm, or kicking at an opponent even though no contact is made. 

(b) The use of abusive, threatening, or insulting language or gestures to opponents, teammates, officials,  
  or representatives of the League. 

TAUNTING 

(c) The use of baiting or taunting acts or words that engender ill will between teams. 

(d) Individual players involved in prolonged or excessive celebrations. Players are prohibited from 

engaging in any celebrations while on the ground. A celebration shall be deemed excessive or 
prolonged if a player continues to celebrate after a warning from an official. 

(e) Two-or-more players engage in prolonged, excessive, premeditated, or choreographed celebrations. 

(f) Possession or use of foreign or extraneous object(s) that are not part of the uniform during the game 
 on the field or the sideline, or using the ball as a prop. 

CONTACT—GAME OFFICIAL 

 (g) Unnecessary physical contact with a game official. 

REMOVAL OF HELMET 

 (h) Removal of his helmet by a player in the field of play during a celebration or during a confrontation   
  with a game official or any other player. 

Note 1: Under no condition is an official to allow a player to shove, push, or strike him in an offensive, 
 disrespectful, or unsportsmanlike manner. Any such action must be reported to the Commissioner. 

Penalty: (for a through h): Loss of 15 yards  from succeeding spot or whatever spot the Referee, after 
consulting with the crew, deems equitable. 

Note 2: Violations of (b) or (c) (above), which occur before or during the game may result in disqualification in 
addition to the yardage penalty. Any violations at the game site on the day of the game, including 
postgame, may result in discipline by the Commissioner. Any violation of (g) (above) may result in 
disqualification and also will include discipline by the Commissioner.  An official must see the entire action 

 for a player to be disqualified. 

 Note 3: Violations of (b) will be penalized if any of the acts are committed directly at an opponent. These acts 
 include but are not limited to: sack dances; home run swing; incredible hulk; spiking the ball; spinning the 
 ball; throwing or shoving the ball; pointing; pointing the ball; verbal taunting; military salute; standing over 
 an opponent (prolonged and with provocation); or  dancing. 

 Note 4: Violations of (c) will be penalized if any of the acts occur anywhere on the field. These acts include but 
 are not limited to: throat slash; machine-gun salute; sexually-suggestive gestures, prolonged gyrations; 
 or stomping on a team logo. 

 Note 5: Violations of (d) will be penalized if they occur anywhere on the field other than the bench area. 

 Note 6: If any foreign object(s) are deemed a safety hazard by the game officials, in addition to a yardage 
 penalty, the player will be subject to ejection from the game, whether he uses the object or not. 

DISCONCERTING 

  (i) The defensive use of acts or words designed to disconcert an offensive team at the snap. An official  
  must blow his whistle immediately to stop play. 

(j) Concealing a ball underneath the clothing or using any article of equipment to simulate a ball. 

LINGERING 

  (k) Using entering substitutes, legally returning players, substitutes on sidelines, or withdrawn players to  

confuse opponents.  The clarification is also to be interpreted as covering any lingering by players   
leaving the field when being substituted for. See 5-2-2. 

HIDE OUT 

  (l) An offensive player lines up or is in motion less than five yards from the sideline in front of his team’s  

  designated bench area. However, an offensive player can line up less than five yards from the    

  sidelines on the same side as his team’s player bench, as long as he is not in front of the designated  

  bench area. 

 (m) Repeatedly abusing the substitution rule (time in) in attempts to conserve time. See 5-2-2. 

 (n) More than two successive 40/25 second penalties (after warning) during same down. 
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LEVERAGE 

  (o) Jumping or standing on a teammate or opponent to block or attempt to block an opponent’s kick. 

(p) Placing a hand or hands on a teammate or opponent to gain additional height in the block or attempt  
to block an opponent’s kick. 

(q) Being picked up by a teammate in a block or an attempt to block an opponent’s kick. 

LEAPING 

(r) Clearly running forward and leaping in an obvious attempt to block a field goal, or Try-kick after   

  touchdown and landing on players, unless the leaping player was originally lined up within one yard of 
  the line of scrimmage when the ball was snapped. 

GOAL TENDING 

 (s) Goal-tending by a defensive player leaping up to deflect a kick as it passes above the crossbar of a 
 goalpost is prohibited. The Referee could award three points for a palpably unfair act (12-3-3). 

 (t) A punter, placekicker, or holder who simulates being roughed or run into by a defensive player. 

 (u) A member of the kicking team who goes out of bounds, whether forced out or voluntarily, and does 
 not attempt to return inbounds in a reasonable amount of time. 

FREEZING THE KICKER 

  (v) An attempt to call an excess or illegal timeout to freeze a kicker prior to a field-goal attempt or a Try  
  attempt, when: 

       (i)  a team has already been charged a timeout during the same dead ball period; or 

       (ii) a team has exhausted the three charged team timeouts that are permitted in a half. 

If an attempt is made to call a timeout in these situations, the officials shall not grant a timeout, play will 

continue, and a penalty for unsportsmanlike conduct shall be enforced. If a timeout is inadvertently 
granted, the penalty shall also be enforced. 

Note: The Referee (or another official) will notify the Head Coach (i) that two charged timeouts by the same 
team in the same dead ball period are not permitted, and (ii) when he has exhausted his three charged 

 team timeouts in a half. 

Penalty: For unsportsmanlike player conduct (i) through (v): Loss of 15 yards from: 

a) the succeeding spot if the ball is dead. 

b) the previous spot if the ball was in play. 

 If the infraction is flagrant, the player is also disqualified. 

FOULS TO PREVENT SCORE 

Article 2   The defense shall not commit successive or continued fouls to prevent a score. 

Penalty: For continuous fouls to prevent a score: If the violation is repeated after a warning, the 
score involved is awarded to the offensive team. 

PALPABLY UNFAIR ACT (PLAYER) 

Article 3   A player or substitute shall not interfere with play by any act which is palpably unfair. 

Penalty: For a palpably unfair act: Offender may be disqualified. The Referee, after consulting his 

crew, enforces any such distance penalty as they consider equitable and irrespective of any 
 other specified code penalty. The Referee could award a score. See 15-1-6. 
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sports betting case, in which leagues including the NFL, the NBA and Major
League Baseball are seeking to prevent the state from permitting such

Front row from left, Justices John Roberts Anthony Kennedy, Ruth Bader Ginsburg, Stephen Breyer and Sonia [+]

http://bit.ly/2DtbkwZ
https://www.forbes.com/
https://www.forbes.com/sportsmoney
https://www.forbes.com/search/?substream=hashtags&q=TheVerdict
https://www.forbes.com/editors-picks/
https://www.forbes.com/sites/danielwallach/
https://www.forbes.com/sites/danielwallach/


2/13/18, 2(05 PMHow The Supreme Court Could Hand A Win To New Jersey And Sports Betting

Page 2 of 8https://www.forbes.com/sites/danielwallach/2017/12/11/supreme-court-ncaa-christie-nj-betting/#189db3166ca7

gambling. The general consensus among those in attendance was that the
Supreme Court appears poised to invalidate the Professional and Amateur
Sports Protection Act (PASPA), the 1992 federal law that bans states from
authorizing or licensing sports betting.

By my count, at least five justices — John Roberts, Anthony Kennedy, Neil
Gorsuch, Samuel Alito and, surprisingly, Stephen Breyer (one of the court’s
more liberal members) — indicated that they believed PASPA violates the
10th Amendment’s anti-commandeering principle, which forbids the federal
government from commanding the states to implement federal laws or
policies that would interfere with state sovereignty.

Skepticism Among The Justices

The key for Justice Breyer and the other "New Jersey-leaning" justices was
that PASPA dictates how states are to regulate their residents in the area of
sports wagering without setting forth any federal regulatory or deregulatory
scheme. In their view — if the oral argument was any indication — a federal
law such as PASPA can properly preempt an inconsistent state law (such as
New Jersey’s partial repeal of its sports-betting prohibitions) only when it
imposes a scheme of federal regulation or deregulation, rather than just flatly
prohibiting a state from authorizing a particular activity.

As Justice Breyer observed during the oral argument, "there is no federal
policy against authorizing sports gambling but for a federal policy that says
a state can’t authorize sports gambling." In that scenario, he added, "the
subject matter of the law is the state, telling states what to do, and therefore,
it falls within commandeering."

Additionally, Justice Kennedy (the swing vote in many divided court rulings)
remarked that PASPA’s regulation-less prohibition "blurs political
accountability" because "the citizen doesn’t know [if] this is coming from the
federal government, [or whether] this [is] coming from the state
government." Justice Kennedy declared that this is "precisely what federalism
was designed to prevent."

Emphasizing this point even further, Justice Kennedy asked the leagues’
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attorney, Paul Clement (a former U.S. solicitor general), whether there were
any other federal laws that operated upon states in this fashion (e.g.,
prohibiting state action without setting forth any federal scheme of regulation
or deregulation). Clement could not identify another such federal statute — a
very telling moment.

From the tenor of the oral argument, with only Justices Elena Kagan, Sonia
Sotomayor and Ruth Bader Ginsburg appearing to credit the leagues’
argument that PASPA is a straightforward preemption law, one could easily
envision a decisive victory for New Jersey. A 6-3 margin sounds about right —
at least that’s my prediction.

But what will a victory for New Jersey look like? There are several options
here for the court to consider: It could either declare PASPA unconstitutional
or, instead, conclude that New Jersey’s partial repeal law (which seeks to
remove all state-law prohibitions against sports betting at casinos and
racetracks) does not constitute an "authorization" of sports gambling.
Remember, PASPA only forbids a state government from sponsoring,
operating, advertising, promoting, licensing or authorizing by law a sports
gambling scheme. New Jersey has long maintained that its partial repeal law
is not a PASPA-forbidden "authorization" because the subject law simply lifts
criminal prohibitions on sports gambling rather than "affirmatively
authorizing" that activity.

What A Victory Could Look Like

The general sense in the courtroom last Monday was that the Supreme Court
was prepared to go all the way on PASPA — that is, declare it to be
unconstitutional under the 10th Amendment’s anti-commandeering principle.
If that were to occur, it could open the floodgates for sports betting
nationwide. As many as 15 states have already introduced legislation that
would allow sports betting within their borders if PASPA were repealed by
Congress or invalidated by the Supreme Court. (I refer to these as
"placeholder bills" that would spring to life if and when PASPA is repealed.)

Thus, a Supreme Court win for New Jersey on constitutional grounds could
create a snowball effect by the start of the 2018 NFL regular season (if not
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sooner) and lead to the rapid proliferation of state-sanctioned sports
gambling across the country.

But is there a path forward for the Supreme Court other than a complete or
partial invalidation of PASPA? The court’s newest member, Justice Gorsuch,
seems to think so. During an exchange with Ted Olson (counsel for Governor
Chris Christie of New Jersey), Justice Gorsuch reminded him that New Jersey
had previously argued in the lower federal courts that its partial repeal law
was not an "authorization" within the meaning of PASPA. He questioned why
the state had abandoned that argument at the Supreme Court. Justice
Gorsuch then asked Olson whether New Jersey would "take a win on statutory
grounds" — e.g., that the partial repeal does not constitute an
"authorization — especially given the Supreme Court’s longstanding
preference to interpret statutes "in ways to avoid constitutional difficulties."

Justice Sotomayor also suggested that the case could be decided through the
lens of statutory interpretation, saying that if PASPA "permits repeals of all
kinds — partial or complete, partial or not partial — we avoid the
constitutional question.’

A Difficult Distinction

As highlighted during the oral argument, the "constitutional difficulty" in this
case centers on the issue of "severability." The leagues have correctly pointed
out that New Jersey is challenging only one of PASPA’s prohibitions — §
3702(1)’s proscription against states "authorizing by law" sports gambling —
but has not challenged the other five prohibitions in that subsection
(sponsoring, operating, advertising, promoting and licensing), nor has New
Jersey challenged § 3702(2)’s separate prohibition against private parties
operating sports gambling schemes "pursuant to state law."

Thus, the leagues argue that even if § 3702(1)’s prohibition against state
authorization of sports gambling is held to be unconstitutional, states would
still be prohibited from sponsoring, operating, advertising, promoting and
licensing sports gambling schemes. Likewise, private parties would be
forbidden from engaging in any of those activities (aside from licensing,
which would not apply to private parties) under state law. In other words,
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even if New Jersey were to succeed in knocking out § 3702(1)’s prohibition
against state authorization of sports gambling, PASPA would still, as
described in the leagues' brief, "independently prohibit casinos and racetracks
from relying on [New Jersey’s partial repeal law] to engage in the conduct that
federal law forbids."

The severability issue was raised by several of the justices at the oral
argument. The key question on severability, as posed by Justice Gorsuch, is:
Would Congress have enacted 3702(2)’s prohibition against private parties
operating sports gambling schemes without § 3702(1)’s prohibition against
state authorization of that activity?

Calling that "a very hard question to answer," Justice Gorsuch suggested that
the court could look at the "budget impact" that the two separate prohibitions
posed on the federal government. He observed that the § 3702(1) prohibition
(directed only against states) "does not cause any budget impact on the
federal government," as contrasted with the § 3702(2) prohibition (directed
only against private parties), which "is a direct regulation by the [federal]
government and, therefore, might cost money." Based on this disparate
budget impact, Justice Gorsuch surmised that one could envision Congress
saying that it makes sense to enact § 3702(1) but that it was "only going to
vote for (2) because of (1)."

Although Justice Gorsuch was skeptical that the two provisions could be
severed, Clement, the leagues’ attorney, urged the court to focus on the other
prohibitions contained in § 3702(1)— sponsoring, operating, advertising and
promoting — that New Jersey was not challenging in this case. Clement
reasoned that even if the Supreme Court were to invalidate § 3702(1)’s
prohibition against state authorization of sports gambling on constitutional
grounds, the net effect of such an interpretation would be that "states [still]
can’t sponsor, operate, advertise [or] promote sports gambling schemes, and
neither can private parties pursuant to state law." Under this savings
interpretation, Clement added, "the statute operates almost the same way" by
banning private parties (e.g., casinos and racetracks) from offering sports
gambling in reliance on state law.

Justice Breyer, however, laid a trap for Clement, asking him to provide a

https://sportshandle.com/wp-content/uploads/2017/10/NCAAvChristieLeaguesBrief.pdf
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"one-sentence answer" to the following question: In enacting PASPA,
"Congress wanted the United States to [fill in the blank]?" To which Clement
responded that Congress wanted "no state-sponsored or -operated gambling
taking place by either individuals or by the state." Justice Breyer quickly
seized on Clement’s answer, reminding him that he used the term "state-
sponsored," which "means legislation, and therefore, there is no interstate
policy other than the interstate policy of telling the states what to do."
Clement then asked — to uproarious laughter in the courtroom — whether he
could amend his answer.

Along those same lines, Justice Alito observed that “Congress could have
prohibited sports betting itself" [meaning all sports betting] rather than just
prohibit state-sponsored betting, so he asked Clement to identify the federal
policy that is served by PASPA that would not have been served by an outright
prohibition on all sports betting. Clement responded that "ironically enough,
[PASPA] actually furthers federalism values by saying, instead of having a
one-size-fits-all policy which says as a matter of federal law everybody who
operates a sports gambling scheme is going to face two years in the federal
penitentiary and a fine of $10,000, this statute basically says, look, 46 states
right now are more or less doing what we want, but they’re doing it in 46
different ways.”

Justice Gorsuch then interjected, asking Clement to explain how PASPA could
serve the interest of "making it cheap" by allowing the federal government
"not to have to expend any funds to enforce its laws." Through this question,
focusing on his "economic impact" of the two provisions, Justice Gorsuch
seemed to be expressing even more doubt that § 3702(2) of PASPA could be
severed from § 3702(1).

But with only three of the nine justices weighing in on the severability issue, a
reading of the entire court on this issue remains somewhat elusive. Certainly,
New Jersey is off to a good start on the severability question, with Justices
Roberts, Gorsuch and Breyer strongly hinting that § 3702(2) cannot be
severed from § 3702(1). And that makes perfect sense when you consider the
expressed legislative purpose underlying PASPA: to stop the spread of state-
sponsored sports betting.
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PASPA was enacted out of a desire to prohibit states from sanctioning sports
betting within their borders. The private party prohibition expressed in §
3702(2) is wholly derivative of the prohibition against states in § 3702(1), as
made evident by the plain language of the statute. It is difficult to envision
that Congress would have enacted PASPA with just § 3702(2) when you
consider the legislative history of the statute, which is replete with references
to stopping the spread of state-sponsored sports gambling, and the
undeniable fact that several other federal laws — namely, the Wire Act and the
Interstate Gambling Business Act — already prohibit individuals and entities
from operating sports gambling schemes.

Nevertheless, the court appears at least to be concerned with the severability
issue, judging from the amount of time and attention devoted to this issue
during oral argument. While Clement is clearly playing from behind on this
issue — basically having to convince five out of the six remaining justices that
the two prohibitions are severable — there may be some appeal to his
suggestion that even with the elimination of the "authorization by law"
language in § 3702(1), there is still enough meat left on the PASPA bone to say
that states still can’t sponsor, operate, advertise or promote sports gambling
schemes and neither can private parties pursuant to state law. If a majority of
the court were to agree with Clement’s assertion, a New Jersey victory on
constitutional grounds might prove to be an especially hollow one, since
private operators might still be constrained by § 3702(2) of PASPA from
offering sports gambling in reliance on New Jersey’s partial repeal law.

One way for the Supreme Court to resolve this conundrum — in keeping with
the court’s longstanding preference for interpreting statutes in a manner that
would avoid "constitutional difficulties" — would be to decide the case on the
purely statutory grounds suggested by Justices Gorsuch and Sotomayor.
Under this approach, the court could sidestep the severability quagmire and
conclude simply that New Jersey’s partial repeal law does not rise to the level
of an authorization under PASPA. After all, this is the argument that New
Jersey consistently advanced in the lower federal courts before curiously
abandoning it at the Supreme Court. Such a narrow ruling might be the path
of least resistance, and perhaps the most likely outcome.

What A Narrow Ruling Could Mean
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A New Jersey victory on purely statutory grounds would not necessarily be a
welcome development outside the state. Think about it: What state, other
than perhaps New Jersey, would go so far as to decriminalize and deregulate
sports gambling within its borders? Virtually every form of state-sanctioned
gambling in this country — e.g., casino gambling, horse racing, lotteries, etc.
— is subject to heavy state regulation and oversight. Other states (except
perhaps New Jersey’s regional competitors) would understandably be
reluctant to follow New Jersey’s path of decriminalization. Thus, a Supreme
Court ruling on statutory, non-constitutional grounds would likely benefit
only New Jersey in the short term, by allowing New Jersey operators to offer
sports gambling right away without having to face immediate competition
from other states.

Such a narrow ruling, however, could soon open up another avenue for
legalized sports betting: the quest for new federal legislation to replace
PASPA. Under a hypothetical Supreme Court ruling on statutory grounds,
with states being offered only the unpalatable option of repealing their state-
law prohibitions against sports betting and with the sports leagues facing the
very real prospect of unregulated sports betting within close proximity to the
sizable New York and Philadelphia markets, all stakeholders would be
motivated to quickly pursue new legislation at the federal level, even if they
disagreed — at least for now — on the optimal regulatory approach.

If that were to happen, the New Jersey sports betting case might be
remembered not for immediately opening up the floodgates for nationwide
sports gambling, but for being the straw that finally broke the PASPA camel’s
back.



Daniel Wallach’s  
 
Supplemental CLE Reading Materials: 

Wallach, Daniel L., How the Supreme Court Could Hand a Win to New Jersey and Sports 
Betting, Forbes, December 11, 2017  

Wallach, Daniel L., Seven Reasons Why The New Jersey Sports Betting Case May Get Its Day 
In The Supreme Court, Legal Sports Report, June 23, 2017 

Wallach, Daniel L.; Carpenter, Kevin; Thompson, Leigh; Anderson, Jack; The Integrity 
Framework That Can Save The 'Game Act' And Serve As A Model for U.S. Sports Betting 
Legalization, Law In Sport, June 7, 2017 

Wallach, Daniel L., Legal Sports Betting Could Happen Quickly In The US, If The NFL And 
Other Leagues Fall Flat On Proving 'Harm', Legal Sports Report, April 14, 2017 

Wallach, Daniel L., The NFL's Move To Las Vegas May Be The Death Knell For 'Irreparable 
Harm' Argument, Legal Sports Report, April 12, 2017 

Wallach, Daniel L., The NFL's Argument that Sports Betting Causes Harm is Wearing Thin, 
Legal Sports Report, April 11, 2017 

Wallach, Daniel L., How To Legalize Sports Betting, Deadspin, August 31, 2016 

 
 

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.forbes.com_sites_danielwallach_2017_12_11_supreme-2Dcourt-2Dncaa-2Dchristie-2Dnj-2Dbetting_-235ff1711b6ca7&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=WShjncoZvTjFG9f8deNt-mMxYZ904nYtNvgNO55p834&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.forbes.com_sites_danielwallach_2017_12_11_supreme-2Dcourt-2Dncaa-2Dchristie-2Dnj-2Dbetting_-235ff1711b6ca7&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=WShjncoZvTjFG9f8deNt-mMxYZ904nYtNvgNO55p834&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_14481_scotus-2Dmay-2Dgrant-2Dnj-2Dsports-2Dbetting-2Dappeal_-3Futm-5Fcontent-3Dbuffer343d7-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=qv6_eQtSoHm7UP3RnsZ4nuv--VkXSogIvfNapZXDjc0&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_14481_scotus-2Dmay-2Dgrant-2Dnj-2Dsports-2Dbetting-2Dappeal_-3Futm-5Fcontent-3Dbuffer343d7-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=qv6_eQtSoHm7UP3RnsZ4nuv--VkXSogIvfNapZXDjc0&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_14481_scotus-2Dmay-2Dgrant-2Dnj-2Dsports-2Dbetting-2Dappeal_-3Futm-5Fcontent-3Dbuffer343d7-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=qv6_eQtSoHm7UP3RnsZ4nuv--VkXSogIvfNapZXDjc0&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.lawinsport.com_articles_item_the-2Dintegrity-2Dframework-2Dthat-2Dcan-2Dsave-2Dthe-2Dgame-2Dact-2Dand-2Dserve-2Das-2Da-2Dmodel-2Dfor-2Du-2Ds-2Dsports-2Dbetting-2Dlegalization&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=vVLbBYzlqCwMQaJC0j0G7aiSfT94Uom4WWfXT67wBBk&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.lawinsport.com_articles_item_the-2Dintegrity-2Dframework-2Dthat-2Dcan-2Dsave-2Dthe-2Dgame-2Dact-2Dand-2Dserve-2Das-2Da-2Dmodel-2Dfor-2Du-2Ds-2Dsports-2Dbetting-2Dlegalization&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=vVLbBYzlqCwMQaJC0j0G7aiSfT94Uom4WWfXT67wBBk&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.lawinsport.com_articles_item_the-2Dintegrity-2Dframework-2Dthat-2Dcan-2Dsave-2Dthe-2Dgame-2Dact-2Dand-2Dserve-2Das-2Da-2Dmodel-2Dfor-2Du-2Ds-2Dsports-2Dbetting-2Dlegalization&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=vVLbBYzlqCwMQaJC0j0G7aiSfT94Uom4WWfXT67wBBk&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.lawinsport.com_articles_item_the-2Dintegrity-2Dframework-2Dthat-2Dcan-2Dsave-2Dthe-2Dgame-2Dact-2Dand-2Dserve-2Das-2Da-2Dmodel-2Dfor-2Du-2Ds-2Dsports-2Dbetting-2Dlegalization&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=vVLbBYzlqCwMQaJC0j0G7aiSfT94Uom4WWfXT67wBBk&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13689_states-2Dlegal-2Dsports-2Dbetting_-3Futm-5Fcontent-3Dbufferd440c-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=J80Z-asEV-eLPL3QrNdESkCbPDnOe2AfK8CUym0_DV4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13689_states-2Dlegal-2Dsports-2Dbetting_-3Futm-5Fcontent-3Dbufferd440c-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=J80Z-asEV-eLPL3QrNdESkCbPDnOe2AfK8CUym0_DV4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13689_states-2Dlegal-2Dsports-2Dbetting_-3Futm-5Fcontent-3Dbufferd440c-26utm-5Fmedium-3Dsocial-26utm-5Fsource-3Dtwitter.com-26utm-5Fcampaign-3Dbuffer&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=J80Z-asEV-eLPL3QrNdESkCbPDnOe2AfK8CUym0_DV4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13675_nfl-2Dvegas-2Dsports-2Dbetting-2Dharm_&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=TXQ4NkfPSw3-YQF48ng3ZXTxv-QFD5RKIPTwXzmeVPU&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13675_nfl-2Dvegas-2Dsports-2Dbetting-2Dharm_&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=TXQ4NkfPSw3-YQF48ng3ZXTxv-QFD5RKIPTwXzmeVPU&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13675_nfl-2Dvegas-2Dsports-2Dbetting-2Dharm_&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=TXQ4NkfPSw3-YQF48ng3ZXTxv-QFD5RKIPTwXzmeVPU&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13673_nfl-2Dharm-2Dfrom-2Dsports-2Dbetting_&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=arkapKmlKvs7zjlGtapC6quWWiqpUcE8Rf5o80z9zE8&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.legalsportsreport.com_13673_nfl-2Dharm-2Dfrom-2Dsports-2Dbetting_&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=arkapKmlKvs7zjlGtapC6quWWiqpUcE8Rf5o80z9zE8&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__deadspin.com_how-2Dto-2Dlegalize-2Dsports-2Dbetting-2D1786002079-3Futm-5Fmedium-3Dsharefromsite-26utm-5Fsource-3DDeadspin-5Ftwitter&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=1_38eAoKjUaq6Y8D8E1kgWZJupYt2va6AcpTM3PQuIo&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__deadspin.com_how-2Dto-2Dlegalize-2Dsports-2Dbetting-2D1786002079-3Futm-5Fmedium-3Dsharefromsite-26utm-5Fsource-3DDeadspin-5Ftwitter&d=DwMFaQ&c=aqMfXOEvEJQh2iQMCb7Wy8l0sPnURkcqADc2guUW8IM&r=ZIr2vpXXGbg1deAQzzkwz3zQMfY8shfBQOj79_gepJo&m=Htqgp1Fe2MedEW1rMAW3tyi7NdFlzLq7kXk2C7A8ChU&s=1_38eAoKjUaq6Y8D8E1kgWZJupYt2va6AcpTM3PQuIo&e=


Federal Communications Commission FCC 17-166

Before the
Federal Communications Commission

Washington, D.C. 20554 

In the Matter of

Restoring Internet Freedom

)
)
) WC Docket No. 17-108

DECLARATORY RULING, REPORT AND ORDER, AND ORDER

Adopted:  December 14, 2017 Released:  January 4, 2018

By the Commission:  Chairman Pai and Commissioners O’Rielly and Carr issuing separate statements; 
Commissioners Clyburn and Rosenworcel dissenting and issuing separate statements.

TABLE OF CONTENTS

Para.

I. INTRODUCTION...................................................................................................................................1
II. BACKGROUND.....................................................................................................................................6
III. ENDING PUBLIC-UTILITY REGULATION OF THE INTERNET .................................................20

A. Reinstating the Information Service Classification of Broadband Internet Access Service...........21
1. Scope ........................................................................................................................................21
2. Broadband Internet Access Service Is an Information Service Under the Act ........................26
3. Other Provisions of the Act Support Broadband’s Information Service Classification...........58

B. Reinstating the Private Mobile Service Classification of Mobile Broadband Internet 
Access Service ................................................................................................................................65

C. Public Policy Supports Classifying Broadband Internet Access Service As An 
Information Service ........................................................................................................................86
1. Title II Regulation Imposes Substantial Costs on the Internet Ecosystem...............................88
2. Utility-Style Regulation of Broadband Is a Solution in Search of a Problem........................109
3. Pre-Existing Consumer Protection and Competition Laws Protect the Openness of the 

Internet....................................................................................................................................140
D. Restoring the Information Service Classification is Lawful and Necessary.................................155
E. Effects on Regulatory Structures Created by the Title II Order ...................................................162

1. Ending Title II Regulation of Internet Traffic Exchange .......................................................163
2. Forbearance ............................................................................................................................174
3. Returning Broadband Privacy Authority to the FTC .............................................................181
4. Wireline Infrastructure ...........................................................................................................185
5. Wireless Infrastructure ...........................................................................................................187
6. Universal Service....................................................................................................................192
7. Preemption of Inconsistent State and Local Regulations .......................................................194
8. Disability Access Provisions ..................................................................................................205
9. Continued Applicability of Title III Licensing Provisions.....................................................206

IV. A LIGHT-TOUCH FRAMEWORK TO RESTORE INTERNET FREEDOM .................................207
A. Transparency.................................................................................................................................209

1. History of the Transparency Rule...........................................................................................211
2. Refining the Transparency Rule.............................................................................................215
3. Authority for the Transparency Rule......................................................................................232

B. Bright-Line and General Conduct Rules.......................................................................................239
1. Transparency Leads to Openness ...........................................................................................240



Federal Communications Commission FCC 17-166

2

2. Costs of Conduct Rules Outweigh Benefits ...........................................................................246
3. The Record Does Not Identify Authority for Comprehensive Conduct Rules ......................267

C. Enforcement ..................................................................................................................................297
V. COST-BENEFIT ANALYSIS ............................................................................................................304
VI. ORDER................................................................................................................................................324

A. Denial of INCOMPAS Petition to Modify Protective Orders ......................................................324
B. Denial of NHMC Motion Regarding Informal Consumer Complaints ........................................339

VII. PROCEDURAL MATTERS ........................................................................................................344
A. The Administrative Record...........................................................................................................344
B. Final Regulatory Flexibility Analysis ...........................................................................................346
C. Paperwork Reduction Act Analysis ..............................................................................................347
D. Congressional Review Act............................................................................................................349
E. Data Quality Act ...........................................................................................................................350
F. Accessible Formats .......................................................................................................................351

VIII. ORDERING CLAUSES ...............................................................................................................352
APPENDIX A – Final Rules
APPENDIX B – Final Regulatory Flexibility Analysis 

I. INTRODUCTION

1. Over twenty years ago, in the Telecommunications Act of 1996, President Clinton and a 
Republican Congress established the policy of the United States “to preserve the vibrant and competitive 
free market that presently exists for the Internet . . . unfettered by Federal or State regulation.”1  Today, 
we honor that bipartisan commitment to a free and open Internet by rejecting government control of the 
Internet.  We reverse the Commission’s abrupt shift two years ago to heavy-handed utility-style 
regulation of broadband Internet access service and return to the light-touch framework under which a 
free and open Internet underwent rapid and unprecedented growth for almost two decades.  We eliminate 
burdensome regulation that stifles innovation and deters investment, and empower Americans to choose 
the broadband Internet access service that best fits their needs.

2. We take several actions in this Order to restore Internet freedom.  First, we end utility-
style regulation of the Internet in favor of the market-based policies necessary to preserve the future of 
Internet freedom.  In the 2015 Title II Order, the Commission abandoned almost twenty years of 
precedent and reclassified broadband Internet access service as a telecommunications service subject to 
myriad regulatory obligations under Title II of the Communications Act of 1934, as amended (the Act).2  
We reverse this misguided and legally flawed approach and restore broadband Internet access service to 
its Title I information service classification.  We find that reclassification as an information service best 
comports with the text and structure of the Act, Commission precedent, and our policy objectives.  We 
thus return to the approach to broadband Internet access service affirmed as reasonable by the U.S. 
Supreme Court.3  We also reinstate the private mobile service classification of mobile broadband Internet 
access service and return to the Commission’s definition of “interconnected service” that existed prior to 
2015.  We determine that this light-touch information service framework will promote investment and 
innovation better than applying costly and restrictive laws of a bygone era to broadband Internet access 
service.  Our balanced approach also restores the authority of the nation’s most experienced cop on the 
privacy beat—the Federal Trade Commission—to police the privacy practices of Internet Service 
Providers (ISPs).

1 47 U.S.C. § 230(b)(2).  See generally Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 
(codified at 47 U.S.C. § 151 et seq.) (1996 Act).
2 See Protecting and Promoting the Open Internet, WC Docket No. 14-28, Report and Order on Remand, 
Declaratory Ruling, and Order, 30 FCC Rcd 5601 (2015) (Title II Order).
3 See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967 (2005) (Brand X).
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3. Next, we require ISPs to be transparent.  Disclosure of network management practices, 
performance, and commercial terms of service is important for Internet freedom because it helps 
consumers choose what works best for them and enables entrepreneurs and other small businesses to get 
technical information needed to innovate.  Individual consumers, not the government, decide what 
Internet access service best meets their individualized needs.  We return to the transparency rule the 
Commission adopted in 20104 with certain limited modifications to promote additional transparency, and 
we eliminate certain reporting requirements adopted in the Title II Order that we find to be unnecessary 
and unduly burdensome.  

4. Finally, we eliminate the Commission’s conduct rules.  The record evidence, including 
our cost-benefit analysis, demonstrates that the costs of these rules to innovation and investment outweigh 
any benefits they may have.  In addition, we have not identified any sources of legal authority that could 
justify the comprehensive conduct rules governing ISPs adopted in the Title II Order.  Lastly, we find that 
the conduct rules are unnecessary because the transparency requirement we adopt, together with antitrust 
and consumer protection laws, ensures that consumers have means to take remedial action if an ISP 
engages in behavior inconsistent with an open Internet. 

5. Through these actions, we advance our critical work to promote broadband deployment 
in rural America and infrastructure investment throughout the nation, brighten the future of innovation 
both within networks and at their edge, and move closer to the goal of eliminating the digital divide.

II. BACKGROUND

6. Since long before the commercialization of the Internet, federal law has drawn a line 
between the more heavily-regulated common carrier services like traditional telephone service and more 
lightly-regulated services that offer more than mere transmission.  More than fifty years ago, the 
Commission decided Computer I, the first of a series of decisions known as the Computer Inquiries,5 
which, in combination, created a dichotomy between “basic” and “enhanced” services.6  In 1980’s Second 
Computer Inquiry, the Commission established that basic services offered “pure transmission capability 
over a communications path that is virtually transparent in terms of its interaction with customer supplied 
information”7 and were “regulated under Title II of the [Communications] Act.”8  Enhanced services, by 
contrast, were “any offering over the telecommunications network which is more than a basic 
transmission service.  In an enhanced service, for example, computer processing applications are used to 
act on the content, code, protocol, and other aspects of the subscriber’s information.”9  Unlike basic 
services, the Commission found that “enhanced services should not be regulated under the Act.”10

7. Just two years later, the federal courts would draw a similar line in resolving the 
government’s antitrust case against AT&T.  The Modification of Final Judgment (MFJ) of 1982 
distinguished between “telecommunications services,” which Bell Operating Companies could offer when 

4 See Preserving the Open Internet; Broadband Industry Practices, GN Docket No. 09-191, WC Docket No. 07-52, 
Report and Order, 25 FCC Rcd 17905, 17972-80, 17981, paras. 124-35, 137 (2010) (Open Internet Order).
5 Regulatory and Policy Problems Presented by the Interdependence of Computer and Communication Services, 
Notice of Inquiry, 7 FCC 2d 11 (1966).
6 Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry), Docket No. 
20828, Final Decision, 77 FCC 2d 384, 420, para. 97 (1980) (Computer II Final Decision).
7 Id. at 420, para. 96.
8 Id. at 428, para. 114.
9 Id. at 420, para. 97.
10 Id. at 428, para. 114.
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“actually regulated by tariff,”11 and “information services,” including “data processing and other 
computer-related services”12 and “electronic publishing services,”13 which Bell Operating Companies 
(BOCs) were prohibited from offering under the terms of that court decision.14  The Telecommunications 
Act of 1996’s (the 1996 Act) “information service” definition is based on the definition of that same term 
used in the MFJ, which governed the Bell Operating Companies after the breakup of the Bell system.15   

8. In the 1996 Act, intended to “promote competition and reduce regulation,”16 Congress 
drew a line between lightly regulated “information services” and more heavily regulated 
“telecommunications services.”17  It also found that the “Internet and other interactive computer services 
have flourished, to the benefit of all Americans, with a minimum of government regulation”18 and 
declared it the policy of the United States to “promote the continued development of the Internet and 
other interactive computer services and other interactive media” and “to preserve the vibrant and 
competitive free market that presently exists for the Internet and other interactive computer services, 
unfettered by Federal or State regulation.”19  The 1996 Act went on to define “interactive computer 
service” to include “any information service, system, or access software provider that provides or enables 
computer access by multiple users to a computer server, including specifically a service or system that 
provides access to the Internet . . . .”20

9. For the next 16 years, the Commission repeatedly adopted a light-touch approach to the 
Internet that favored discrete and targeted actions over pre-emptive, sweeping regulation of Internet 
service providers.  In the 1998 Stevens Report, the Commission comprehensively reviewed the Act’s 
definitions as they applied to the emerging technology of the Internet and concluded that Internet access 
service was properly classified as an information service.21  The Stevens Report also found that subjecting 
Internet service providers and other information service providers to “the broad range of Title II 
constraints,” would “seriously curtail the regulatory freedom that the Commission concluded in Computer 
II was important to the healthy and competitive development of the enhanced-services industry.”22

11 U.S. v. Am. Tel. & Tel. Co., 552 F. Supp. 131, 228-29 (D.D.C. 1982) (MFJ Initial Decision), aff’d sub nom. 
Maryland v. U.S., 460 U.S. 1001 (1983).
12 Id. at 179.
13 Id. at 180.
14 Id. at 228.
15 Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the Communications Act of 1934, as 
amended, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 
21905, 21954, para. 99 (1996) (Non-Accounting Safeguards Order); see also, e.g., H.R. Conf. Rep. No. 104-458 at 
126 (Jan. 31, 1996) (“‘Information service’ and ‘telecommunications’ are defined based on the definition used in the 
Modification of Final Judgment.”); see also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Report to Congress, 13 FCC Rcd 11501, 11514, para. 28 (1998) (Stevens Report) (citing MFJ Initial Decision, 552 
F. Supp. at 226-32). 
16 Preamble, Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).
17 47 U.S.C. § 153(24), (53).
18 47 U.S.C. § 230(a)(4).
19 47 U.S.C. § 230(b)(1), (2).
20 47 U.S.C. § 230(f)(2).
21 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Rcd 11501, 
11536, para. 73 (1998) (Stevens Report).
22 Id. at 11524, para. 46.
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10. In the 2002 Cable Modem Order, the Commission classified broadband Internet access 
service over cable systems as an “interstate information service,”23 a classification that the Supreme Court 
upheld in June 2005 in the Brand X decision.24  There was no dispute that at least some of the elements of 
Internet access met the definition of “information services,” and the Court rejected claims that “[w]hen a 
consumer goes beyond those offerings and accesses content provided by parties other than the cable 
company” that “consumer uses ‘pure transmission.’”25  To the contrary, the Court found “reasonable” “the 
Commission’s understanding of the nature of cable modem service”—namely, that “[w]hen an end user 
accesses a third party’s Web site” that user “is equally using the information service provided by the cable 
company that offers him Internet access as when he accesses the company’s own Web site, its e-mail 
service, or his personal Web page,” citing as examples the roles of Domain Name System (DNS) and 
caching.26

11. In 2004, then-FCC Chairman Michael Powell announced four principles for Internet 
freedom to further ensure that the Internet would remain a place for free and open innovation with 
minimal regulation.27  These four “Internet freedoms” include the freedom to access lawful content, the 
freedom to use applications, the freedom to attach personal devices to the network, and the freedom to 
obtain service plan information.28

12. In the 2005 Wireline Broadband Classification Order, the Commission classified 
broadband Internet access service over wireline facilities as an information service.29  At the same time, 
the Commission also unanimously endorsed the four Internet freedoms in the Internet Policy Statement.30  
The Internet Policy Statement announced the Commission’s intent to “incorporate [these] principles into 
its ongoing policymaking activities” in order to “foster creation, adoption and use of Internet broadband 
content, applications, services and attachments, and to ensure consumers benefit from the innovation that 
comes from competition.”31

23 See Inquiry Concerning High-Speed Access to the Internet Over Cable & Other Facilities; Internet Over Cable 
Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, 
GN Docket No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC 
Rcd 4798, 4802, para. 7 (2002) (Cable Modem Order).
24 Brand X, 545 U.S. 967.
25 Id. at 998.
26 Id. at 998-1000.
27 Michael K. Powell, Chairman, FCC, Preserving Internet Freedom: Guiding Principles for the Industry, Remarks at 
the Silicon Flatirons Symposium (Feb. 8, 2004), https://apps.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf 
(Powell Speech). 
28 Id. at 5. 
29 See Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities et al., CC Docket Nos. 
02-33, 01-337, 95-20, 98-10, WC Docket Nos. 04-242, 05-271, Report and Order and Notice of Proposed 
Rulemaking, 20 FCC Rcd 14853 (2005) (Wireline Broadband Classification Order), aff’d Time Warner Telecom, 
Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007).
30 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities et al., GN Docket No. 00-
185, CC Docket Nos. 02-33, 01-33, 98-10, 95-20, CS Docket No. 02-52, Policy Statement, 20 FCC Rcd 14986 
(2005) (Internet Policy Statement).
31 Id. at 14988, para. 5.  The Commission did this, for example, by incorporating such principles in its rules 
governing certain wireless spectrum.  See Service Rules For the 698-746, 747-762 and 777-792 MHz Bands et al., 
WT Docket No. 06-150 et al., Second Report and Order, 22 FCC Rcd 15289, 15361, 15365, paras. 194, 206 (2007).

https://apps.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf
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13. In the 2006 BPL-Enabled Broadband Order, the Commission concluded that broadband 
Internet access service over power lines was properly classified as an information service,32 and in the 
2007 Wireless Broadband Internet Access Order, the Commission classified wireless broadband Internet 
access service as an information service, again recognizing the “minimal regulatory environment” that 
promoted the “ubiquitous availability of broadband to all Americans.”33  The Commission also found that 
“mobile wireless broadband Internet access service is not a ‘commercial mobile radio service’ as that 
term is defined in the Act and implemented in the Commission’s rules.”34

14. In the 2008 Comcast-BitTorrent Order, the Commission sought to directly enforce 
federal Internet policy that it drew from various statutory provisions consistent with the Internet Policy 
Statement, finding certain actions by Comcast “contravene[d] . . . federal policy” by “significantly 
imped[ing] consumers’ ability to access the content and use the applications of their choice.”35  In 2010, 
the U.S. Court of Appeals for the D.C. Circuit rejected the Commission’s action, holding that the 
Commission had not justified its action as a valid exercise of ancillary authority.36

15. In response, the Commission adopted the 2010 Open Internet Order, where once again 
the Commission specifically rejected Title II-based heavy-handed regulation of broadband Internet access 
service.37  Instead, the Open Internet Order relied on, among other things, newly-claimed regulatory 
authority under section 706 of the Telecommunications Act to establish no-blocking and no-
unreasonable-discrimination rules as well as a requirement that broadband Internet access service 
providers “publicly disclose accurate information regarding the network management practices, 
performance, and commercial terms of its broadband Internet access services.”38  

16. In 2014, the D.C. Circuit vacated the no-blocking and no-unreasonable-discrimination 
rules adopted in the Open Internet Order, finding that the rules impermissibly regulated broadband 
Internet access service providers as common carriers,39 in conflict with the Commission’s prior 
determination that broadband Internet access service was not a telecommunications service and that 
mobile broadband Internet access service was not a commercial mobile service.40  The D.C. Circuit 
nonetheless upheld the transparency rule,41 held that the Commission had reasonably construed section 

32 See United Power Line Council’s Petition for Declaratory Ruling Regarding the Classification of Broadband over 
Power Line Internet Access Service as an Information Service, WC Docket No. 06-10, Memorandum Opinion and 
Order, 21 FCC Rcd 13281 (2006) (BPL-Enabled Broadband Order).
33 See Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks, Declaratory 
Ruling, 22 FCC Rcd 5901, 5902, para. 2 (2007) (Wireless Broadband Internet Access Order).
34 Id. at 5916, para. 41.
35 Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly Degrading 
Peer-to-Peer Applications; Broadband Industry Practices; Petition of Free Press et al. for Declaratory Ruling that 
Degrading an Internet Application Violates the FCC’s Internet Policy Statement and Does Not Meet an Exception 
for “Reasonable Network Management, File No. EB-08-IH-1518, WC Docket No. 07-52, Memorandum Opinion 
and Order, 23 FCC Rcd 13028, 13052, 13054, paras. 43, 45 (2008) (Comcast-BitTorrent Order).
36 Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010) (Comcast).  Among other things, the court held that section 
706 of the 1996 Act could not serve as the source of direct authority to which the Commission’s action was ancillary 
because the Commission was bound in Comcast by a prior Commission determination that section 706 did not 
constitute a direct grant of authority.  Id. at 658-59.
37 Open Internet Order, 25 FCC Rcd at 17972-80, 17981, paras. 124-35, 137.
38 Id. at 17992 (Appendix A).
39 Verizon v. FCC, 740 F.3d 623, 655-58 (D.C. Cir. 2014) (Verizon).
40 Id. at 650.
41 Id. at 635-42.
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706 of the Telecommunications Act as a grant of authority to regulate broadband Internet access service 
providers, and suggested that no-blocking and no-unreasonable-discrimination rules might be permissible 
if Internet service providers could engage in individualized bargaining.42 

17. Later that year, the Commission embarked yet again down the path of rulemaking, 
proposing to rely on section 706 of the 1996 Act to adopt enforceable rules using the D.C. Circuit’s 
“roadmap.”43  But in November 2014, then-President Obama called on the FCC to “reclassify consumer 
broadband service under Title II of the Telecommunications Act.”44  Three months later, the Commission 
shifted course and adopted the Title II Order, reclassifying broadband Internet access service from an 
information service to a telecommunications service,45 and reclassifying mobile broadband Internet access 
service as a commercial mobile service.46  The Commission also adopted three bright-line rules 
prohibiting blocking, throttling, and paid-prioritization, as well as a general Internet conduct standard and 
“enhancements” to the transparency rule.47  In 2016, a divided panel of the D.C. Circuit upheld the Title II 
Order in United States Telecom Association v. FCC, concluding that the Commission’s classification of 
broadband Internet access service was permissible under Chevron step two.48  The D.C. Circuit denied 
petitions for rehearing of the case en banc,49 and petitions for certiorari remain pending with the Supreme 
Court.50

18. In May 2017, we adopted a Notice of Proposed Rulemaking (Internet Freedom NPRM),51 
in which we proposed to return to the successful light-touch bipartisan framework that promoted a free 
and open Internet and, for almost twenty years, saw it flourish.  Specifically, the Internet Freedom NPRM 
proposed to reinstate the information service classification of broadband Internet access service.  The 
Internet Freedom NPRM also proposed to reinstate the determination that mobile broadband Internet 
access service is not a commercial mobile service.52  To determine how to best honor the Commission’s 
commitment to ensuring the free and open Internet, the Internet Freedom NPRM also proposed to re-
evaluate the Commission’s existing rules and enforcement regime to analyze whether ex ante regulatory 

42 See, e.g., id. at 657 (quoting Cellco Partnership v. FCC, 700 F.3d 534, 549 (D.C. Cir. 2012)).
43 Protecting and Promoting the Open Internet, WC Docket No. 14-28, Notice of Proposed Rulemaking, 29 FCC 
Rcd 5561 (2014) (2014 Notice).
44 President Obama, Statement on Net Neutrality (Nov. 10, 2014), https://obamawhitehouse.archives.gov/the-press-
office/2014/11/10/statement-president-net-neutrality.
45 Title II Order, 30 FCC Rcd 5601.
46 Id. at 5778, para. 388.
47 Id. at 5607-09, paras. 15-24.
48 United States Telecom Ass’n v. FCC, 825 F.3d 674 (D.C. Cir. 2016) (USTelecom).
49 United States Telecom Ass’n v. FCC, 855 F.3d 381, 382 (D.C. Cir. 2017) (Srinivasan, J., and Tatel, J., concurring 
in the denial of rehearing en banc) (stating that “[e]n banc review would be particularly unwarranted at this point in 
light of the uncertainty surrounding the fate of the FCC’s Order”).
50 See Petition for Writ of Certiorari, Berninger v. FCC, 825 F.3d 674 (No. 17-498); Petition for Writ of Certiorari, 
AT&T v. FCC, 825 F.3d 674 (No. 17-499); Petition for Writ of Certiorari, American Cable Ass'n v. FCC, 825 F.3d 
674 (No. 17-500); Petition for Writ of Certiorari, CTIA-The Wireless Ass'n v. FCC, 825 F.3d 674 (No. 17-501); 
Petition for Writ of Certiorari, NCTA-The Internet & Television Ass'n v. FCC, 825 F.3d 674 (No. 17-502); Petition 
for Writ of Certiorari, TechFreedom v. FCC, 825 F.3d 674 (No. 17-503); Petition for Writ of Certiorari, United 
States Telecom Ass'n v. FCC, 825 F.3d 674 (No. 17-504)..
51 Restoring Internet Freedom, Notice of Proposed Rulemaking, 32 FCC Rcd 4434 (2017) (Internet Freedom 
NPRM).
52 Id. at 4453, para. 55.

https://obamawhitehouse.archives.gov/the-press-office/2014/11/10/statement-president-net-neutrality
https://obamawhitehouse.archives.gov/the-press-office/2014/11/10/statement-president-net-neutrality
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intervention in the market is necessary.53  Specifically, the Internet Freedom NPRM proposed to eliminate 
the Internet conduct standard and the non-exhaustive list of factors intended to guide application of that 
rule.54  It also sought comment on whether to keep, modify, or eliminate the bright-line conduct and 
transparency rules.55

19. The Internet Freedom NPRM prompted more comments than any other rulemaking in the 
Commission’s history.  Between release of the Internet Freedom NPRM and the close of the comment 
period on August 30, 2017, more than 22 million comments were filed in our Electronic Comment Filing 
System (ECFS), with even more submissions lodged during the ex parte period.56  The Commission is 
grateful to all commenters who engaged the legal and public policy questions presented by this important 
rulemaking.

III. ENDING PUBLIC-UTILITY REGULATION OF THE INTERNET

20. We reinstate the information service classification of broadband Internet access service, 
consistent with the Supreme Court’s holding in Brand X.57  Based on the record before us, we conclude 
that the best reading of the relevant definitional provisions of the Act supports classifying broadband 
Internet access service as an information service.  Having determined that broadband Internet access 
service, regardless of whether offered using fixed or mobile technologies, is an information service under 
the Act, we also conclude that as an information service, mobile broadband Internet access service should 
not be classified as a commercial mobile service or its functional equivalent.  We find that it is well 
within our legal authority to classify broadband Internet access service as an information service, and 
reclassification also comports with applicable law governing agency decisions to change course.  While 
we find our legal analysis sufficient on its own to support an information service classification of 
broadband Internet access service, strong public policy considerations further weigh in favor of an 
information service classification.  Below, we find that economic theory, empirical data, and even 
anecdotal evidence also counsel against imposing public-utility style regulation on ISPs.  The broader 
Internet ecosystem thrived under the light-touch regulatory treatment of Title I, with massive investment 
and innovation by both ISPs and edge providers, leading to previously unimagined technological 
developments and services.  We conclude that a return to Title I classification will facilitate critical 
broadband investment and innovation by removing regulatory uncertainty and lowering compliance costs.

A. Reinstating the Information Service Classification of Broadband Internet Access 
Service

1. Scope

21. We continue to define “broadband Internet access service” as a mass-market58 retail 
service by wire or radio that provides the capability to transmit data to and receive data from all or 

(Continued from previous page)  
53 Id. at 4458, para. 70.
54 Id. at 4458, para. 72.
55 Id. at 4460, para. 76, 4461-64, paras. 80-91.
56 Initial comments on the Internet Freedom NPRM were due on July 17, 2017.  Reply comments were originally 
due on August 16, 2017, but the Commission granted a two-week extension until August 30, 2017, to allow parties 
“additional time to analyze the technical, legal, and policy arguments raised by initial commenters [and] provide the 
Commission with more thorough comments, ensuring that the Commission has a complete record on which to 
develop its decisions.”  FCC Extends Restoring Internet Freedom Reply Deadline to Aug. 30, WC Docket No. 17-
108, Order, 32 FCC Rcd 6535, 6535-36, para. 2 (WCB 2017). 
57 Brand X, 545 U.S. at 980.
58 By mass market, we mean services marketed and sold on a standardized basis to residential customers, small 
businesses, and other end-user customers such as schools and libraries.  “Schools” would include institutions of 
higher education to the extent that they purchase these standardized retail services.  For purposes of this definition, 

(continued….)
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substantially all Internet endpoints, including any capabilities that are incidental to and enable the 
operation of the communications service, but excluding dial-up Internet access service.59  

22. The term “broadband Internet access service” includes services provided over any 
technology platform, including but not limited to wire, terrestrial wireless (including fixed and mobile 
wireless services using licensed or unlicensed spectrum), and satellite.  For purposes of our discussion, 
we divide the various forms of broadband Internet access service into the two categories of “fixed” and 
“mobile.”  With these two categories of services—fixed and mobile—we intend to cover the entire 
universe of Internet access services at issue in the Commission’s prior broadband classification 
decisions,60 as well as all other broadband Internet access services offered over other technology 
platforms that were not addressed by prior classification orders.  We also make clear that our 
classification finding applies to all providers of broadband Internet access service, as we delineate them 
here, regardless of whether they lease or own the facilities used to provide the service.61  “Fixed” 
broadband Internet access service refers to a broadband Internet access service that serves end users 
primarily at fixed endpoints using stationary equipment, such as the modem that connects an end user’s 
home router, computer, or other Internet access device to the Internet.62  The term encompasses the 
delivery of fixed broadband over any medium, including various forms of wired broadband services (e.g., 
cable, DSL, fiber), fixed wireless broadband services (including fixed services using unlicensed 
spectrum), and fixed satellite broadband services.  “Mobile” broadband Internet access service refers to a 
broadband Internet access service that serves end users primarily using mobile stations.63  Mobile 
broadband Internet access includes, among other things, services that use smartphones or mobile-
network-enabled tablets as the primary endpoints for connection to the Internet.64  The term also 
encompasses mobile satellite broadband services.  

23. As the Commission found in 2010, broadband Internet access service does not include 
services offering connectivity to one or a small number of Internet endpoints for a particular device, e.g., 
connectivity bundled with e-readers, heart monitors, or energy consumption sensors, to the extent the 
service relates to the functionality of the device.65  To the extent these services are provided by ISPs over 
last-mile capacity shared with broadband Internet access service, they would be non-broadband Internet 
access service data services (formerly specialized services).  As the Commission found in both 2010 and 
2015, non-broadband Internet access service data services do not fall under the broadband Internet access 

“mass market” also includes broadband Internet access service purchased with the support of the E-rate and Rural 
Healthcare programs, as well as any broadband Internet access service offered using networks supported by the 
Connect America Fund (CAF), but does not include enterprise service offerings or special access services, which are 
typically offered to larger organizations through customized or individually negotiated arrangements.  See Open 
Internet Order, 25 FCC Rcd at 17932, para. 45; Title II Order, 30 FCC Rcd at 5745-46, para. 336 & n.879.  
59 47 CFR § 8.11(a); Open Internet Order, 25 FCC Rcd at 17932, para. 44; id. at 17935, para. 51 (finding that the 
market and regulatory landscape for dial-up Internet access service differed from broadband Internet access service).  
60 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5909-10, paras. 19, 22; Cable Modem Order, 17 
FCC Rcd at 4818-19, para. 31; Wireline Broadband Classification Order, 20 FCC Rcd at 14860, para. 9; BPL-
Enabled Broadband Order, 21 FCC Rcd 13281; Title II Order, 30 FCC Rcd at 5746, para. 337.
61 As the Supreme Court observed in Brand X, “the relevant definitions do not distinguish facilities-based and non-
facilities-based carriers.”  Brand X, 545 U.S. at 997.
62 Open Internet Order, 25 FCC Rcd at 17934, para. 49; Title II Order, 30 FCC Rcd at 5683, para. 188.
63 See 47 U.S.C. § 153(34); Open Internet Order, 25 FCC Rcd at 17934, para. 49. 
64 We note that “public safety services” as defined in section 337(f)(1) would not meet the definition of “broadband 
Internet access service” subject to the rules herein given that “such services are not made commercially available to 
the public by the provider” as a mass-market retail service.  47 U.S.C. § 337(f)(1).
65 See Open Internet Order, 25 FCC Rcd at 17933, para. 47, n.149.
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service category.66  Such services generally are not used to reach large parts of the Internet; are not a 
generic platform, but rather a specific applications-level service; and use some form of network 
management to isolate the capacity used by these services from that used by broadband Internet access 
services.67  Further, we observe that to the extent ISPs “use their broadband infrastructure to provide 
video and voice services, those services are regulated in their own right.”68  

24. Broadband Internet access service also does not include virtual private network (VPN) 
services, content delivery networks (CDNs), hosting or data storage services, or Internet backbone 
services (if those services are separate from broadband Internet access service), consistent with past 
Commission precedent.69  The Commission has historically distinguished these services from “mass 
market” services, as they do not provide the capability to transmit data to and receive data from all or 
substantially all Internet endpoints.70  We do not disturb that finding here.  

25. Finally, we observe that to the extent that coffee shops, bookstores, airlines, private end-
user networks such as libraries and universities, and other businesses acquire broadband Internet access 
service from an ISP to enable patrons to access the Internet from their respective establishments, 
provision of such service by the premise operator would not itself be considered a broadband Internet 
access service unless it was offered to patrons as a retail mass market service, as we define it here.71  
Likewise, when a user employs, for example, a wireless router or a Wi-Fi hotspot to create a personal Wi-
Fi network that is not intentionally offered for the benefit of others, he or she is not offering a broadband 
Internet access service under our definition, because the user is not marketing and selling such service to 
residential customers, small business, and other end-user customers such as schools and libraries. 

2. Broadband Internet Access Service Is an Information Service Under the Act

26. In deciding how to classify broadband Internet access service, we find that the best 
reading of the relevant definitional provisions of the Act supports classifying broadband Internet access 
service as an information service.  Section 3 of the Act defines an “information service” as “the offering 
of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making 
available information via telecommunications, and includes electronic publishing, but does not include 
any use of any such capability for the management, control, or operation of a telecommunications system 
or the management of a telecommunications service.”72  Section 3 defines a “telecommunications 
service,” by contrast, as “the offering of telecommunications for a fee directly to the public, or to such 
classes of users as to be effectively available directly to the public, regardless of the facilities used.”73  
Finally, section 3 defines “telecommunications”—used in each of the prior two definitions—as “the 
transmission, between or among points specified by the user, of information of the user’s choosing, 

66 Id. at 17965-66, paras. 112-13; Title II Order, 30 FCC Rcd at 5696, para. 207; see also Illinois DoIT Comments at 
1-2 (“We believe it is important to highlight this distinction between BIAS and non-BIAS data services to allow 
development of innovative business models that address consumer needs, that are not met through a standard BIAS 
offering.”).
67 Title II Order, 30 FCC Rcd at 5697, para. 209.
68 Cox Comments at 33.
69 Open Internet Order, 25 FCC Rcd at 17933, para. 47.  
70 Id.  Consistent with past Commissions, we note that the transparency rule we adopt today applies only so far as 
the limits of an ISP’s control over the transmission of data to or from its broadband customers.
71 See Open Internet Order, 25 FCC Rcd at 17935, para. 52.  Although not bound by the transparency rule we adopt 
today, we encourage premise operators to disclose relevant restrictions on broadband service they make available to 
their patrons.  See id. at 17936, para. 163.
72 47 U.S.C. § 153(24).
73 47 U.S.C. § 153(53).
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without change in the form or content of the information as sent and received.”74  Prior to the Title II 
Order the Commission had long interpreted and applied these terms to classify various forms of Internet 
access service as information services—a conclusion affirmed as reasonable by the Supreme Court in 
Brand X.75  Our action here simply returns to that prior approach.

27. When interpreting a statute it administers, the Commission, like all agencies, “must 
operate ‘within the bounds of reasonable interpretation.’  And reasonable statutory interpretation must 
account for both ‘the specific context in which . . . language is used’ and ‘the broader context of the 
statute as a whole.’”76  Below, we first explore the meaning of the “capability” contemplated in the 
statutory definition of “information service,” and find that broadband Internet access service provides 
consumers the “capability” to engage in all of the information processes listed in the information service 
definition.  We also find that broadband Internet access service likewise provides information processing 
functionalities itself, such as DNS and caching, which satisfy the capabilities set forth in the information 
service definition.  We then address what “capabilities” we believe are being “offered” by ISPs, and 
whether these are reasonably viewed as separate from or inextricably intertwined with transmission, and 
find that broadband Internet access service offerings inextricably intertwine these information processing 
capabilities with transmission. 

28. We find that applying our understanding of the statutory definitions to broadband Internet 
access service as it is offered today most soundly leads to the conclusion that it is an information service.  
Although the Internet marketplace has continued to develop in the years since the earliest classification 
decisions, broadband Internet access service offerings still involve a number of “capabilities” within the 
meaning of the section 3 definition of information services, including critical capabilities that all ISP 
customers must use for the service to work as it does today.  While many popular uses of the Internet 
have shifted over time, the record reveals that broadband Internet access service continues to offer 
information service capabilities that typical users both expect and rely upon.  Indeed, the basic nature of 
Internet service—“[p]rovid[ing] consumers with a comprehensive capability for manipulating information 
using the Internet via high-speed telecommunications”—has remained the same since the Supreme Court 
upheld the Commission’s similar classification of cable modem service as an information service twelve 
years ago.77  

29. A body of precedent from the courts and the Commission served as the backdrop for the 
1996 Act and informed the Commission’s original interpretation and implementation of the statutory 
definitions of “telecommunications,” “telecommunications service,” and “information service.”  The 
classification decisions in the Title II Order discounted or ignored much of that precedent.  Without 
viewing ourselves as formally bound by that prior precedent,78 we find it eminently reasonable, as a legal 
matter, to give significant weight to that pre-1996 Act precedent in resolving how the statutory definitions 
apply to broadband Internet access service, enabling us to resolve statutory ambiguity in a manner that we 
believe best reflects Congress’s understanding and intent.79 

(Continued from previous page)  
74 47 U.S.C. § 153(50).
75 Brand X, 545 U.S. at 998 (finding “reasonable” “the Commission’s understanding of the nature of cable modem 
service” and affirming its classification as an information service).
76 Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2442 (2014).
77 Brand X, 545 U.S. at 987.
78 Our analysis thus is not at odds with the statement in USTelecom that the 1996 Act definitions were not “intended 
to freeze in place the Commission’s existing classification of various services.”  USTelecom, 825 F.3d at 703; see 
also, e.g., Free Press Reply at 10 (arguing that the Commission should not “base its current judgments solely in 
analogies to proceedings from the Bell era”).  
79 See, e.g., Global Crossing Telecomms., Inc. v. Metrophones Telecomms., Inc., 550 U.S. 45, 48 (2007) 
(“[R]egulatory history helps to illuminate the proper interpretation and application” of the provisions of the Act at 

(continued….)
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a. Broadband Internet Access Service Information Processing 
Capabilities

30. We begin by evaluating the “information service” definition and conclude that it 
encompasses broadband Internet access service.  Broadband Internet access service includes 
“capabilit[ies]” meeting the information service definition under a range of reasonable interpretations of 
that term.  In other contexts, the Commission has looked to dictionary definitions and found the term 
“capability” to be “broad and expansive,” including the concepts of “potential ability” and “the capacity 
to be used, treated, or developed for a particular purpose.”80  Because broadband Internet access service 
necessarily has the capacity or potential ability to be used to engage in the activities within the 
information service definition—“generating, acquiring, storing, transforming, processing, retrieving, 
utilizing, or making available information via telecommunications”81—we conclude that it is best 
understood to have those “capabilit[ies].”  The record reflects that fundamental purposes of broadband 
Internet access service are for its use in “generating” and “making available” information to others, for 
example through social media and file sharing;82 “acquiring” and “retrieving” information from sources 
such as websites and online streaming and audio applications, gaming applications, and file sharing 
applications;83 “storing” information in the cloud and remote servers, and via file sharing applications;84 
“transforming” and “processing” information such as by manipulating images and documents, online 
gaming use, and through applications that offer the ability to send and receive email, cloud computing and 

issue there); Brand X, 545 U.S. at 992-93 (“Congress passed the definitions in the Communications Act against the 
background of [the Commission’s Computer Inquiries] regulatory history, and we may assume that the parallel 
terms ‘telecommunications service’ and ‘information service’ substantially incorporated their meaning, as the 
Commission has held.”); ADTRAN Comments at 10 (“This precedent is relevant not simply as stare decisis, but 
because the Commission in those previous decisions had analyzed the facts, nature of the services, and the 
legislative interplay and history to conclude that BIAS is an information service.”); ACA Comments at 44.  
Consistent with this approach as a traditional tool of statutory interpretation, we reject arguments that suggest that 
we should disregard this precedent largely out-of-hand.  See, e.g., Free Press Reply at 11 (“[T]he MFJ and Computer 
Inquiries were based in large part on the Commission’s interpretation of its own rules and authority, but the passage 
of the 1996 Act superseded them.”); Public Knowledge Reply at 32 (“[T]he 1996 Telecommunications Act 
supersedes the MFJ.”).  More generally, of course, this precedent—Brand X in particular—demonstrates that the Act 
does not compel a telecommunications service classification.  See U.S. Telecom Ass’n v. FCC, 855 F.3d 381, 384 
(D.C. Cir. 2017) (Srinivasan, J., and Tatel, J., concurring in the denial of rehearing en banc) (“The issue in Brand X 
was whether the Communications Act compelled the FCC to classify cable broadband ISPs as telecommunications 
providers subject to regulatory treatment as common carriers.  The Court answered that question no.”).
80 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, et al., CC Docket Nos. 
01-338, 98-147, 96-98, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 
FCC Rcd 16978, 17020, para. 54 & n.194 (2003) (Triennial Review Order), rev’d on other grounds U.S. Telecom 
Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004).
81 47 U.S.C. § 153(24).
82 See, e.g., ACA Comments, Exh. B, Decl. of Chris Kyle at 2, Exh. C, Decl. of Brian Lynch at 2, Exh. E, Decl. of 
Steve Timcoe at 2; Cisco Comments at 14, n.43; Comcast Comments at 13; CenturyLink Comments at 23; Cox 
Comments at 9; Free State Foundation Comments at 10; Mobile Future Comments at 10-11; Verizon Comments at 
35.
83 See, e.g., Cisco Comments at 14, n.43; Free State Foundation Comments at 10; Mobile Future Comments at 10-
11; ADTRAN Comments at 5-6; CenturyLink Comments at 21-23; Verizon Comments at 35; Comcast Comments at 
12; Cox Comments at 9; NCTA Comments at 13-14.
84 See, e.g., Verizon Comments at 35; CenturyLink Comments at 23; Cisco Comments at 14, n.43; Comcast 
Comments at 13; Cox Comments at 9; Free State Foundation Comments at 10; Mobile Future Comments at 10-11; 
NCTA Comments at 13-14.
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machine learning capabilities;85 and “utilizing” information by interacting with stored data.86  These are 
just a few examples of how broadband Internet access service enables customers to generate, acquire, 
store, transform, process, retrieve, utilize, and make available information.  These are not merely 
incidental uses of broadband Internet access service—rather, because it not only has “the capacity to be 
used” for these “particular purpose[s]” but was designed and intended to do so,87 we find that broadband 
Internet access is best interpreted as providing customers with the “capability” for such interactions with 
third party providers.88  

31. We also find that broadband Internet access is an information service irrespective of 
whether it provides the entirety of any end user functionality or whether it provides end user functionality 
in tandem with edge providers.89  We do not believe that Congress, in focusing on the “offering of a 
capability,” intended the classification question to turn on an analysis of which capabilities the end user 
selects.  Further, we are unpersuaded by commenters who assert that in order to be considered an 
“information service,” an ISP must not only offer customers the “capability” for interacting with 
information that may be offered by third parties (“click-through”), but must also provide the ultimate 
content and applications themselves.90  Although there is no dispute that many edge providers likewise 
perform functions to facilitate information processing capabilities,91 they all depend on the combination 
of information-processing and transmission that ISPs make available through broadband Internet access 

(Continued from previous page)  
85 See, e.g., ACA Comments, Exh. B, Decl. of Chris Kyle at 2, Exh. C, Decl. of Brian Lynch at 2, Exh. E, Decl. of 
Steve Timcoe at 2 (asserting that their broadband Internet access services grants their customers the capability to 
transform content at their request); Cisco Comments at 14, n.43 (asserting that broadband Internet access users 
transform and process information every time they input a plaintext command into a browser or search engine); Cox 
Comments at 9; Mobile Future Comments at 10-11; CenturyLink Comments at 22-24; Free State Foundation 
Comments at 10; Verizon Comments at 35; Comcast Comments at 13.
86 See, e.g., CenturyLink Comments at 21- 22; Cisco Comments at 14, n.43; Comcast Comments at 13; Cox 
Comments at 9; Free State Foundation Comments at 10; Mobile Future Comments at 11; NCTA Comments at 13-
14.
87 Triennial Review Order, 18 FCC Rcd at 17020, para. 54 n.194 (discussing definition of “capability”).
88 AT&T Comments at 3, 4 (“Giving consumers the ‘capability for’ such interactions with third party providers is of 
course the very essence of broadband Internet access.”); see also NCTA Comments at 13; Comcast Comments at 12; 
Verizon Comments at 35; Charter Comments at 14; NCTA Comments at 13; Reason Foundation Comments at 9; 
ADTRAN at 5-6; Alaska Communications Comments at 4; ACA Comments at 50-51; CenturyLink Comments at 
20; CTIA Comments at 28-29; Free State Foundation Comments at 2; ITIF Comments at 12-13; Inmarsat Comments 
at 9-10; LGBT Technology Partnership Comments at 4; Mobile Future Comments at 10-11; T-Mobile Comments at 
13; AT&T Reply at 60; Comcast Reply at 4-6; CTIA Reply at 22; Free State Foundation Comments at 10; Cox 
Reply at 3.  We further observe that even though the record reflects that broadband Internet access service possesses 
all of the statutorily enumerated “capabilities,” the use of the conjunction “or” among the listed capabilities requires 
that a service only offer one capability to bring a service within the statutory definition of information service.  See 
Comcast Comments at 19; Free State Foundation Comments at 10, 12; AT&T Comments at 3.  
89 See NCTA Reply at 6.
90 See Public Knowledge Comments at 27; Internet Engineers Comments at 20-21; CDT Comments at 5; see also 
OTI New America Comments at 29-30 (asserting that when “information service” was defined in the MFJ, the 
phrase “meant that the information service provider itself is engaged in the processing of the information [but] the 
examples listed in the NPRM are not that,” and “[i]f a telecommunications service were transformed into an 
information service because it made available the information services of others, then no general use service could 
ever constitute a telecom service.” (emphasis in original)); Peha Reclassification Comments at 1; Ben Kreuter 
Comments at 4; New Media Rights Comments at 7; Netflix Reply at 4.
91 Cf., e.g., Mitchell Lazarus Comments at 2 (“Examples are Facebook, Wikipedia, and almost any other website.”).  
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service.92  The fundamental purpose of broadband Internet access service is to “enable a constant flow of 
computer-mediated communications between end-user devices and various servers and routers to 
facilitate interaction with online content.”93 

32. From the earliest decisions classifying Internet access service, the Commission 
recognized that even when ISPs enable subscribers to access third party content and services, that can 
constitute “a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, 
or making available information via telecommunications.”94  As the Commission explained in the Stevens 
Report, “[s]ubscribers can retrieve files from the World Wide Web, and browse their contents, because 
their service provider offers the ‘capability for . . . acquiring, . . . retrieving [and] utilizing . . . 
information.’”95  Thus, even where an ISP enables end-users to access the content or applications of a 
third party, the Commission nonetheless found that constituted the requisite information service 
“capability.”96  When the Title II Order attempted to evaluate customer perception based on their usage of 
broadband Internet access service, it failed to persuasively grapple with the relevant implications of prior 
Commission classification precedent.  The Title II Order argued that broadband Internet access service 
primarily is used to access content, applications, and services from third parties unaffiliated with the ISP 

(Continued from previous page)  
92 See Comcast Comments at 14 (“When a consumer uploads new content to Facebook, for instance, it is not only 
Facebook that provides the information-processing functionality necessary for such activity; it is also the BIAS 
provider whose information-processing capabilities enable consumers to connect and interact with Facebook’s 
servers in the first place.”).
93 NCTA Reply at 7; see also Free State Foundation Reply at 30 (explaining that ISPs’ coordination with third 
parties, by itself, does not alter the “nature of the functionality or service that broadband ISPs ultimately offer to end 
users.  In such circumstances, it is the broadband ISPs that combine third-party supplied functionalities with their 
own and ultimately provide the integrated service offering to end users—with end users routinely unaware of 
whether or which particular functions might happen to be performed by third parties rather than broadband ISPs”); 
infra para. 56.
94 See, e.g., Wireless Broadband Internet Access Order, 22 FCC Rcd at 5910, para. 25; BPL-Enabled Broadband 
Order, 21 FCC Rcd at 13285-86, para. 9; Wireline Broadband Classification Order, 20 FCC Rcd at 14860-61, 
para. 9; Cable Modem Order, 17 FCC Rcd at 4821-22, para. 37; Stevens Report, 13 FCC Rcd at 11537, para. 76.
95 Stevens Report, 13 FCC Rcd at 11538, para. 76 (emphasis added); see also id. at 11538-39, para. 78 (explaining 
with specific respect to e-mail that the ISP “does not send that message directly to the recipient” akin to a 
“‘paperless fax,’” but instead sends it to the recipient’s mail server, which stores it until it is further stored, rewritten, 
forwarded or otherwise processed).  Attempts to distinguish the Commission’s classification precedent thus are 
unfounded insofar as they fail to account for this aspect of the Commission’s analysis in those orders.  See, e.g., 
Scott Jordan Reply at 9 (“The Stevens Report concluded that dial-up Internet access service was an information 
service because ISP-provided webpage hosting, webpage caching, and email offered such capabilities, not because 
dial-up Internet access service enabled an end user to utilize third party information service applications.” (footnotes 
omitted)).
96 See, e.g., ACA Comments at 43 (“‘[O]ffering of a capability’ for engaging in all of these activities” such as using 
Facebook or YouTube “is exactly what is provided by broadband Internet access” (quoting U.S. Telecom Ass’n v. 
FCC, 855 F.3d 381, 395 (D.C. Cir. 2017) (Brown, J., dissenting from denial of rehearing en banc) and citing Stevens 
Report, 13 FCC Rcd at 11537-38, para. 76); AT&T Comments at 69-70 (“As the Commission and Solicitor General 
explained in Brand X, Internet access inherently offers the capability to ‘click[] through’ to third-party websites and 
obtain the ‘contents of the requested web page[],’ allowing a subscriber to ‘interact[] with stored data. . . .  The 
Commission’s reclassification decision erroneously turned this point on its head, finding that Internet access is a 
pure transmission service because it is ‘useful to consumers today primarily as a conduit for reaching modular 
content, applications, and services that are provided by unaffiliated third parties.’  To the contrary, it is precisely 
because Internet access is useful to consumers for these purposes that it falls squarely within the statutory definition 
of information service.”); USTelecom Comments at 31-32; Comcast Reply at 11 (“[T]he definition of ‘information 
service’ nowhere requires that ISP capabilities be solely responsible for any end-user functionality; it requires only 
that ISPs ‘offer’ an integrated ‘capability’ beyond mere transmission, which they unquestionably do.”); Cox Reply 
at 5-6; NCTA Reply at 6-7; Verizon Reply at 32, 34.
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in support of the view that customers perceive it as a separate offering of telecommunications.97  The Title 
II Order offers no explanation as to why its narrower view of “capability” was more reasonable than the 
Commission’s previous, long-standing view (other than seeking to advance the classification outcome 
that Order was driving towards).  Consequently, the Title II Order essentially assumed away the legal 
question of whether end-users perceive broadband Internet access service as offering them the “capability 
for . . . acquiring, . . . retrieving [and] utilizing . . . information” under the broader reading of “capability” 
in prior Commission precedent.

33. But even if “capability” were understood as requiring more of the information processing 
to be performed by the classified service itself, we find that broadband Internet access service meets that 
standard.  Not only do ISPs offer end users the capability to interact with information online in each and 
every one of the ways set forth above, they also do so through a variety of functionally integrated 
information processing components that are part and parcel of the broadband Internet access service 
offering itself.98  In particular, we conclude that DNS and caching functionalities, as well as certain other 
information processing capabilities offered by ISPs,99 are integrated information processing capabilities 
offered as part of broadband Internet access service to consumers today.100  

34. DNS.  We find that DNS is an indispensable functionality of broadband Internet access 

97 See, e.g., Title II Order, 30 FCC Rcd at 5753-55, paras. 347-50; see also USTelecom, 825 F.3d at 698-99; AARP 
Comments at 91; Atty’s General et al. Comments at 13-15; Internet Engineers Comments at 13; OTI New America 
Comments at 28; Public Knowledge Comments at 31-32, 39; RISE Stronger Comments at 15-16; Electronic Frontier 
Foundation (EFF) Comments at 17-19; OTI New America Reply at 18-19.
98 See, e.g., CenturyLink Comments at 24; AT&T Comments at 4 (“But even if ISPs had to provide ‘data-
processing’ or ‘data storage’ functionalities of their own before Internet access could qualify as an information 
service, Internet access would still qualify as such because it invariably includes such functionalities (e.g., DNS 
and/or caching).”); Comcast Comments at 7-8 (“Not only does BIAS still offer end users the capability to interact 
with information online in each and every one of the ways set forth in the Act’s ‘information service’ definition, it 
also does so through a variety of functionally integrated information-processing components—such as Domain 
Name Service (‘DNS’) functionalities; spam, malware, and other consumer protection security features; caching; 
email; storage; and other capabilities—that are part and parcel of the ‘offer’ of broadband service and that confirm 
the correctness of the information service classification.”).
99 In addition to DNS and caching, the record reflects that ISPs may also offer a variety of additional features that 
consist of information processing functionality inextricably intertwined with the underlying service.  See, e.g., 
CenturyLink Comments at 26.  These additional features include, and are not limited to: email, speed test servers, 
backup and support services, geolocation-based advertising, data storage, parental controls, unique programming 
content, spam protection, pop-up blockers, instant messaging services, on-the-go access to Wi-Fi hotspots, and 
various widgets, toolbars, and applications.  See, e.g., CenturyLink Comments at 24-26; AT&T Comments at 80-81.  
While we do not find the offering of these information processing capabilities determinative of the classification of 
broadband Internet access service, their inclusion in the broadband Internet access service, and the capabilities and 
functionalities necessary to make these features possible, further support the “information service” classification. 
See CTIA Comments at 40; AT&T Reply at 77 (“The additional functionalities offered by most ISPs are plainly 
information services, and because they are routinely ‘offer[ed]’ with Internet access as part of a service bundle, they 
independently compel an ‘information service’ classification” (citation omitted)); Comcast Comments at 7-8; 
CenturyLink Comments at 24.
100 See Peha Reclassification Comments at 5 (“It is not relevant which services were offered or used decades ago.  It 
is the Internet services and technology of 2017 that matter.”); cf. Commercial Network Services Comments at 1 
(“The definition of ‘information service’ was created by the telecommunications act of 1996, at a time when 
CompuServe, America Online and Prodigy were how America’s spent their time online and all were accessed by 
dial-up telephone modem company.”); ACLU/EFF Reply at 13; OTI New America Reply at 8.
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service.101  DNS is a core function of broadband Internet access service that involves the capabilities of 
generating, acquiring, storing, transforming, processing, retrieving, utilizing and making available 
information.102  DNS is used to facilitate the information retrieval capabilities that are inherent in Internet 
access.103  DNS allows “‘click through’ access from one web page to another, and its computer processing 
functions analyze user queries to determine which website (and server) would respond best to the user’s 
request.”104  And “[b]ecause it translates human language (e.g., the name of a website) into the numerical 
data (i.e., an IP address) that computers can process, it is indispensable to ordinary users as they navigate 
the Internet.”105  Without DNS, a consumer would not be able to access a website by typing its advertised 
name (e.g., fcc.gov or cnn.com).106  The Brand X Court recognized the importance of DNS, concluding 
that “[f]or an Internet user, ‘DNS is a must. . . . [N]early all of the Internet’s network services use DNS.  
That includes the World Wide Web, electronic mail, remote terminal access, and file transfer.’”107  While 
ISPs are not the sole providers of DNS services,108 the vast majority of ordinary consumers rely upon the 
DNS functionality provided by their ISP,109 and the absence of ISP-provided DNS would fundamentally 
change the online experience for the consumer.110  We also observe that DNS, as it is used today, provides 

(Continued from previous page)  
101 While we accept that DNS is not necessary for transmission, we reject assertions that it is not indispensable to the 
broadband Internet access service customers use—and expect—today.  But see, e.g., Peha Reclassification 
Comments at 13, 18; CDT Comments at 8-9; ITIF Comments at 13.
102 See Nominum Comments at 2; Sandvine Comments at 2 (explaining that such servers generate recursive DNS 
queries, acquire and store domain name information, transform and process end user queries, retrieve domain name 
data from the Internet, utilize domain name data, and make available information of various types that is stored in 
the DNS); AT&T Comments at 73 (asserting that DNS provides ISPs with data-processing and data storage 
functionalities of its own).
103 See CTIA Comments at 39; AT&T Comments at 74-75. 
104 AT&T Comments at 74.
105 AT&T Comments at 73 (citations omitted); see also Reason Foundation Comments at 9-10 (“DNS is of 
fundamental importance to the functionality of the Internet, enabling users’ devices, though web browsers, search 
engines and other tools, to identify and connect to websites and web pages. . . .  Eliminating DNS would likely 
dramatically reduce the value of the entire domain naming system, harming both providers of content and services 
and users of that content and those services.”).
106 AT&T Comments at 74-75; see also Farsight Comments at 2 (explaining that “With the Domain Name System, 
you’re able to easily get to Google by just typing in google.com.  Without the Domain Name System you’d have to 
remember and enter a numeric IPv4 address such as 172.217.7.228, or, even worse, an IPv6 address such as 
2607:f8b0:4004:802::2004.  This would fundamentally (and negatively) change a broadband Internet user’s online 
experience.”); Fred Baker Comments at 2; Sandvine Comments at 1; Cox Comments at 11; Wireline Broadband 
Classification Order, 20 FCC Rcd at 14864, para. 15 (“[A]n end user of wireline broadband Internet access service 
cannot reach a third party’s web site without access to the Domain Nam[e] Service (DNS) capability. . . .  The end 
user therefore receives more than transparent transmission whenever he or she accesses the Internet.”); see also 
Nominum Reply at 3. 
107 Brand X, 545 U.S. at 999 (quoting P. Albitz & C. Liu, DNS and BIND 10 (4th ed. 2001)); see also AT&T 
Comments at 75 (quoting Brand X, 545 U.S. at 998, 1000). 
108 See, e.g., Internet Engineers Comments at 26; Commercial Network Services Comments at 3; Atkins Comments 
at 1-2; David Ha Comments at 3; Benjamin Kreuter Comments at 8.  
109 See, e.g., Nominum Reply at 4 (“[A]pproximately 97 percent of consumers receive their DNS service through 
their ISP’s broadband offering. . . .  This sky-high adoption of and reliance on the DNS service provided by ISPs, 
particularly when there are other alternatives on the market, many of which are free, indicates that consumers want 
and expect their broadband service to include DNS.  Much as consumers expect to purchase a car with a steering 
wheel and tires, consumers expect a turnkey broadband service from their ISPs and that includes DNS services.”).
110 See, e.g., Farsight Comments at 2; Charter Comments at 14-15 (explaining that DNS is more than merely 
incidental to the broadband Internet service that ISPs provide, and that without DNS, broadband Internet access 

(continued….)
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more than a functionally integrated address-translation capability, but also enables other capabilities 
critical to providing a functional broadband Internet access service to the consumer, including for 
example, a variety of underlying network functionality information associated with name service, 
alternative routing mechanisms, and information distribution.111 

35. The treatment of similar functions in MFJ precedent bolsters our conclusion.112  In 
particular, when analyzing “gateway” functionalities by which BOCs would provide end-users with 
access to third party information services, the MFJ court found that “address translation,” which enabled 
“the consumer [to] use an abbreviated code or signal . . . in order to access the information service 
provider” such as through “the translation of a mnemonic code into [a] telephone number,” rendered 
gateways an information service.113  The “address translation” gateway function appears highly analogous 

would cease to resemble the seamless information retrieval service to which customers have become accustomed); 
Sandvine Comments at 2 (“Yes, it is correct that for the overwhelming majority of customers, the ISP is performing 
the DNS function.  It is a rare customer in the United States that knows how to manually change their DNS settings, 
takes time to do so, and does so on all of their many connected devices.”); AT&T Comments at 74 (asserting that 
“[v]irtually all consumers today rely on their broadband ISP to include DNS look-up functionality as an integral part 
of broadband Internet access service” and that “[m]ass-market consumers would find broadband services without 
DNS utterly useless for accessing the Internet”); Satchell Comments at 26 (“DNS is very useful to the customer.  
The use of names instead of numbers is key to the acceptance of the Web by the general public.  Without DNS, the 
Internet would not be as ubiquitous as it is today.”); see also Sandvine Comments at 3 (“ISP DNS servers tend to be 
superior to 3rd party DNS servers simply because they reside within the ISP network and are distributed much more 
widely and locally than 3rd party DNS servers, which tend to be centralized in just a few datacenters to serve the 
entire U.S.  As a result, queries to a 3rd party DNS may traverse a large section of the country to get to a 3rd party 
DNS.  As the industry knows, the trend is towards more locally distributed content and services; the closer they are 
to the end user the better the performance will be.”).
111 See CenturyLink App. 2, Bronsdon Decl. at 7-8 (asserting that DNS enables a variety of underlying network 
functionality information such as name service (NS), mail exchange (MX) and service (SRV) records; enables 
mechanisms, such as canonical name (CNAME), delegation name (DNAME), and pointer (PTR) records for 
selecting alternative routes to information; and facilitates information distribution or content delivery systems); Cox 
Comments at 10, 11; Comcast Comments 15-16; Farsight Comments at 3 (“DNS is widely used as more than ‘just’ 
an addressing scheme.”).
112 Despite the fact that the telecommunications management exception (and information service definition more 
broadly) was drawn most directly from the MFJ, the Title II Order essentially ignored MFJ precedent when 
concluding that DNS fell within the statutory telecommunications management exception.  See generally Title II 
Order, 30 FCC Rcd at 5765-69, 5770, paras. 365-69, 371; see also, e.g., INCOMPAS Comments at 54-55 (arguing 
that finding DNS to fall within the telecommunications management exception is “in keeping with Computer II”); 
cf. id. at 56 (“[A]s Justice Scalia argued, ‘DNS ‘is scarcely more than routing information, which is expressly 
excluded from the definition of ‘information service’ by the telecommunications systems management exception set 
out in the last clause of section 3(24) of the Act.’’”); NASUCA Comments at 16; OTI New America Comments at 
29-30.  In addition, even the Title II Order’s limited use of Computer Inquiries precedent focused mostly on 
relatively high-level Commission statements about the general sorts of capabilities that could be basic (or adjunct-to-
basic) or drew analogies to specific holdings that are at best ambiguous as to their application to broadband Internet 
access service.  See, e.g., Title II Order, 31 FCC Rcd at 5768-69, 5771-72, paras. 367, 373, 375; see also, e.g., 
Barbara van Schewick and Patrick Leerssen Reply at 29-31 (citing general statements in Computer Inquiries 
precedent regarding “data processing features necessary for the operation of a packet-switched network”).
113 U.S. v. West. Elec. Co., Inc., 673 F. Supp. 525, 593 & n.307 (D.D.C. 1987) (MFJ Initial Gateway Decision), aff’d 
in part and rev’d in part on other grounds, 900 F.2d 283 (D.C. Cir. 1990).  We recognize that gateway 
functionalities and broadband Internet access service are not precisely coextensive in scope.  See, e.g., Public 
Knowledge Reply at 33 (arguing that “broadband internet does not provide, for example, ‘billing management’ for 
all the edge services that users access, or ‘introductory information content’”).  We do, however, find similarities 
between functionalities such as address translation and storage and retrieval to key functionalities provided by ISPs 
as part of broadband Internet access service, and we conclude the court found such gateway and similar 
functionalities independently sufficient to warrant an information service classification under the MFJ.  See, e.g., 
U.S. v. West. Elec. Co., 714 F. Supp. 1, 19-20 (D.D.C. 1988) (MFJ Gateway/Storage & Retrieval Decision) 

(continued….)
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to the DNS function of broadband Internet access service, which enables end users to use easier-to-
remember domain names to initiate access to the associated IP addresses of edge providers.  That MFJ 
precedent, neglected by the Title II Order, thus supports our finding that the inclusion of DNS in 
broadband Internet access service offerings likewise renders that service an information service.114  

36. We thus find that the Title II Order erred in finding that DNS functionalities fell within 
the telecommunications systems management exception to the definition of “information service.”115  
That exception from the statutory information service definition was drawn from the language of the 
MFJ,116 and was understood as “directed at internal operations, not at services for customers or end 
users.”117  We interpret the concepts of “management, control, or operation”118 in the telecommunications 
management exception consistent with that understanding.  Applying that interpretation, we find the 
record reflects that little or nothing in the DNS look-up process is designed to help an ISP “manage” its 
network; instead, DNS functionalities “provide stored information to end users to help them navigate the 
Internet.”119  As AT&T explains: “When an end user types a domain name into his or her browser and 
sends a DNS query to an ISP, . . . the ISP . . . converts the human-language domain name into a numerical 
IP address, and it then conveys that information back to the end user . . . [who] (via his or her browser) 

(Continued from previous page)  
(analyzing storage and retrieval separately from other gateway functionalities); MFJ Initial Gateway Decision, 673 
F. Supp. at 587 n.275 (observing that the transmission of information services at issue there “involves a number of 
functions that by any fair reading of the term ‘information services’ would be included in that definition”).
114 We rely on this analogy between DNS and particular functions classified under pre-1996 Act precedent not 
because the technologies are identical in all particulars, but because they share the same relevant characteristics for 
purposes of making a classification decision under the Act.  Given the close fit between DNS and the address 
translation function classified as an information service under the MFJ coupled with the fact that the statutory 
information service definition (and telecommunications management exception) was drawn more directly from the 
MFJ, we find the MFJ precedent entitled to more weight than analogies to Computer Inquiries precedent.  We thus 
are not persuaded by arguments seeking to analogize DNS to directory assistance, which the Commission classified 
as “adjunct-to-basic” under the Computer Inquiries.  See, e.g., OTI New America Comments at 33-34 (“The parallel 
in telephone service is computer-assisted directory assistance, where a user can find the phone number (like an IP 
address in BIAS) of a person based on their name (like a domain name in BIAS).  This service has long been 
adjunct-to-basic and did not transform telephone service into an information service.  DNS similarly does not direct 
a classification of BIAS as an information service.”); Barbara van Schewick and Patrick Leerssen Reply at 32-33; 
Harold Hallikainen Comments at 13; Peha Reclassification Comments at 19; Ben Kreuter Comments at 4; 
Commercial Network Services Comments at 3; Satchell Comments at 26.  
115 Title II Order, 30 FCC Rcd at 5765-66, para. 366.
116 The court’s definition of information services excluded capabilities “for the management, control, or operation of 
a telecommunication system or the management of a telecommunications service.” MFJ Initial Decision, 552 F. 
Supp. at 229.  Under the Communications Act, the definition of “information services” includes an identically-
worded “telecommunications management” exception.  47 U.S.C. § 153(24).  Commission precedent and legislative 
history likewise recognize that the definition was drawn from the MFJ.  See, e.g., Non-Accounting Safeguards 
Order, 11 FCC Rcd at 21954, para. 99; H.R. Conf. Rep. No. 104-458 at 126 (Jan. 31, 1996) (“‘Information service’ 
and ‘telecommunications’ are defined based on the definition used in the Modification of Final Judgment.”).  
117 United States v. Am. Tel. & Tel. Co., 1989 WL 119060, *1 (D.D.C. Sept. 11, 1989) (citing Department of Justice, 
United States v. Western Electric Company, Inc., and American Telephone & Telegraph Company; Competitive 
Impact Statement in Connection With Proposed Modification of Final Judgment, Notice, 47 Fed. Reg. 7170, 7176 
(Feb. 17, 1982) (DOJ Competitive Impact Statement)).  
118 Although the exception is worded in terms of “management, control, or operation,” for convenience here we refer 
to those collectively at times as “management” or the like.
119 AT&T Comments at 77-78; see also T-Mobile Comments at 14; Charter Comments at 13-14; CTIA Comments at 
39-40; Harold Hallikainen Comments at 8; Verizon Comments at 58; AT&T Reply at 70-71; Cox Reply at 6-7; 
CTIA Reply at 28-30; NCTA Reply at 9-10; Comcast Comments at 19.
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thereafter sends a follow-up request for the Internet resources located at that numerical IP address.”120  
DNS does not merely “manage” a telecommunications service, as some commenters assert,121 but rather is 
a function that is useful and essential to providing Internet access for the ordinary consumer.122  We are 
persuaded that “[w]ere DNS simply a management function, this would not be the case.”123  Comparing 
functions that would fall within the exception illustrates the distinction.  For example, in contrast to 
DNS’s interaction with users and their applications,124 “non-user, management-only protocols might 
include things such as Simple Network Management Protocol (SNMP), Network Control Protocol 
(NETCONF), or DOCSIS bootfiles for controlling the configuration of cable modems.”125  These 
protocols support services that manage the network independent of the transmission of information 
initiated by a user.126  

37. The Title II Order drew erroneous conclusions from Computer Inquiries precedent and 
too quickly rejected objections to its treatment of DNS as meeting the telecommunications management 
exception.127  Under the Computer Inquiries framework, the Commission held that some capabilities 
“may properly be associated with basic [common carrier] service without changing its nature, or with an 
enhanced service without changing the classification of the latter as unregulated under Title II of the 
Act.”128  These commonly came to be known as “adjunct” capabilities.129  The Commission has held that 
functions it had classified as “adjunct-to-basic” under the Computer Inquiries framework will fall within 
the statutory telecommunications management exception to the information service definition.130  

120 AT&T Comments at 78.
121 CDT Comments at 8; ITIF Comments at 13; New Media Rights Comments at 4-5 (“[B]ecause these services 
[like DNS, DHCP, caching, and others] are necessary to route, manage, or otherwise use BIAS, they fall under the 
management exception embodied in the definition of information service.” (citations omitted)); AARP Comments at 
85; WGAW Comments at 8.
122 Nominum Comments at 5 (asserting that the “features of DNS-based services are focused on enhancing the 
consumer’s Internet experience and go well-beyond what is needed for the management and control of 
telecommunications system”).
123 Sandvine Comments at 5; see also USTelecom Comments at 35 (asserting that DNS “capabilities uniformly 
permit or enhance the use of the World Wide Web; they do not manage a telecommunications system or service”).
124 See IANA, Domain Name System (DNS) Parameters, https://www.iana.org/assignments/dns-parameters/dns-
parameters.xhtml (last visited Dec. 1, 2017) (for full set of information types supported by the DNS protocol).
125 Sandvine Comments at 5.
126 Other functions that would fall into the telecommunications systems management exception might include 
information systems for account management and billing, configuration management, and the monitoring of failures 
and other state information, and to keep track of which addresses are reachable through each of the interconnected 
neighboring networks.  See Peha Reclassification Comments at 20.
127 The same shortcomings are present in the Title II Order’s analysis of caching, as well.  
128 Communications Protocols Under Section 64.702 of the Commission’s Rules and Regulations, GN Docket No. 
80-756, Memorandum Opinion, Order, and Statement of Principles, 95 FCC 2d 584, 591, para. 15 (1983) (Protocols 
Order).  
129 See, e.g., North American Telecommunications Association Petition for Declaratory Ruling Under §64.702 of the 
Commission’s Rules Regarding the Integration of Centrex, Enhanced Services, and Customer Premises Equipment, 
Memorandum Opinion and Order, 101 FCC 2d 349, 359, para. 24 (1985) (NATA Centrex Order) (“The computer 
processing services we recognized as permissible adjuncts to basic service are services which might indeed fall 
within possible literal readings of our definition of an enhanced service, but which are clearly ‘basic’ in purpose and 
use.”).
130 See, e.g., Non-Accounting Safeguards Order, 11 FCC Rcd at 21958, para. 107.

https://www.iana.org/assignments/dns-parameters/dns-parameters.xhtml
https://www.iana.org/assignments/dns-parameters/dns-parameters.xhtml
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Drawing loose analogies to certain functions described as adjunct-to-basic under Commission precedent, 
the Title II Order held that DNS fell within the telecommunications management exception. 

38. The Title II Order incorrectly assumed that so long as a functionality was, in part, used in 
a manner that could be viewed as adjunct-to-basic, it necessarily was adjunct-to-basic regardless of what 
the functionality otherwise accomplished.131  Although confronted with claims that DNS is, in significant 
part, designed to be useful to end-users rather than providers, the Title II Order nonetheless decided that it 
fell within the telecommunications management exception.132  While conceding that DNS, as well as other 
functions like caching, “do provide a benefit to subscribers,”133 the Title II Order held that they 
nonetheless fell within the telecommunications management exception because it found some aspect of 
their operation also was of use to providers in managing their networks.134  This expansive view of the 
telecommunications management exception—and associated narrowing of the scope of information 
services—is a transposition of the analytical approach embodied in the MFJ and Computer Inquiries; 
under the approach in the pre-1996 Act precedent, the analysis would instead begin with the broad 
language of the information service or enhanced service definitions, generally excluding particular 
functions only if the purpose served clearly was narrowly focused on facilitating bare transmission.  The 
Commission and the courts made clear the narrow scope of the ‘adjunct-to-basic’ or ‘telecommunications 
management’ categories in numerous decisions in many different contexts.135

(Continued from previous page)  
131 See, e.g., Title II Order, 30 FCC Rcd at 5766-68, paras. 367-68.  In addition to the MFJ precedent, Bureau 
precedent similarly has observed that adjunct-to-basic capabilities do not include functions “useful to end users, 
rather than carriers.”  Petitions for Forbearance from the Application of Section 272 of the Communications Act of 
1934, As Amended, to Certain Activities, Bell Operating Companies, CC Docket No. 96-149, Memorandum Opinion 
and Order, 13 FCC Rcd 2627, 2639, para. 18 (CCB 1998) (272 Forbearance Order).  Given the lack of ambiguity in 
the MFJ’s holding in this regard, we find it more reasonable to interpret this precedent to call for a similar 
requirement that “adjunct to basic” services do not include services primarily useful to end-users, and reject 
arguments to the contrary.  See, e.g., Public Knowledge Reply at 37 (“The ‘rule’ AT&T attempts to extract from this 
is simply another paragraph of the telecommunications management exception which, applied to DNS, still does not 
lead to the result it wants.”).  
132 Title II Order, 30 FCC Rcd at 5768, para. 368 & n.1037.  The same is true of the Title II Order’s treatment of 
caching.  Id. at 5768, para. 368 n.1037.
133 Id. 
134 Id.
135 See, e.g., Amendment of Sections 64.702 of the Commission’s Rules and Regulations (Third Computer Inquiry) et 
al., CC Docket No. 85-229, Report and Order, 104 FCC 2d 958, 967-68, para. 10 (1986) (Computer III Phase I 
Order) (“[d]ata processing, computer memory or storage, and switching techniques can be components of a basic 
service if they are used solely to facilitate the movement of information” (emphasis added)); NATA Centrex Order, 
101 FCC 2d at 360, para. 26 (speed dialing and call forwarding “serve but one purpose: facilitating establishment of 
a transmission path over which a telephone call may be completed” (emphasis added)); id. at 360, para. 26 (directory 
assistance that “provides only that information about another subscriber’s telephone number which is necessary to 
allow use of the network to place a call to that other subscriber . . . may be offered as an adjunct to basic service” 
while “an offering of access to a data base for most other purposes is the offering of an enhanced service” (emphasis 
added)); Computer II Final Decision, 77 FCC 2d at 419, para. 93 (“[a] basic transmission service is one that is 
limited to the common carrier offering of transmission capacity for the movement of information”); id. at 420-21, 
para. 97 (“[a]n enhanced service is any offering over the telecommunications network which is more than a basic 
transmission service”); id. at 421, para. 98 (“computer processing applications such as call forwarding, speed 
calling, directory assistance, itemized billing, traffic management studies, voice encryption, etc. . . . are ancillary 
services directly related to [the] provision” of basic telephone service “that do not raise questions about the 
fundamental communications or data processing nature of a given service” (internal quotation marks omitted)); MFJ 
Initial Gateway Decision, 673 F. Supp. at 587 n.275 (rejecting arguments that transmission of information services 
fall outside the definition of information services by focusing in the first instance on “the breadth of the information 
services definition”); see also DOJ Competitive Impact Statement, 47 Fed. Reg. at 7176 (telecommunications 
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39. The Title II Order also put misplaced reliance on Computer Inquiries adjunct-to-basic 
precedent from the traditional telephone service context as a comparison when evaluating broadband 
Internet access service functionalities.136  Because broadband Internet access service was not directly 
addressed in pre-1996 Act Computer Inquiries and MFJ precedent, analogies to functions that were 
classified under that precedent must account for potentially distinguishing characteristics not only in 
terms of technical details but also in terms of the regulatory backdrop.  The 1996 Act enunciates a policy 
for the Internet that distinguishes broadband Internet access from legacy services like traditional 
telephone service.  The 1996 Act explains that it is federal policy “to preserve the vibrant and competitive 
free market that presently exists for the Internet and other interactive computer services, unfettered by 
Federal or State regulation.”137  The application of potentially ambiguous precedent to broadband Internet 
access service should be informed by how well—or how poorly—it advances that deregulatory statutory 
policy.  We find that our approach to that precedent, which results in an information service classification 
of broadband Internet access service, better advances that deregulatory policy than the approach in the 
Title II Order, which led to the imposition of utility-style regulation under Title II.  

40. The regulatory history of traditional telephone service also informs our understanding of 
Computer Inquiries precedent, further distinguishing it from broadband Internet access service.  Given the 
long history of common carriage offering of that service by the time of the Computer Inquiries, it is 
understandable that some precedent started with a presumption that the underlying service was a “basic 
service.”138  But similar assumptions would not be warranted in the case of services other than traditional 
telephone service for which there was no similar longstanding history of common carriage.  Thus, not 
only did the Title II Order rely on specific holdings that are at best ambiguous in their analogy to 

(Continued from previous page)  
services may “include related functions” that are “essential to such transmission,” so, for example, where a function 
“constitutes an inherent aspect of the technology used in transmission and switching,” it would not result in the 
service being classified an information service under the MFJ).  Notably, the focus remains on the purpose or use of 
the specific function in question and not merely whether the resulting service, as a whole, is useful to end-users.  
See, e.g., Public Knowledge Reply at 37 (“To maintain, as AT&T does, that something that is ‘useful’ to an end user 
cannot fall under the management exception is absurd, as the entire purpose of broadband is to be useful to end 
users, as is the entire purpose of telephony.”).
136 See, e.g., Title II Order, 30 FCC Rcd at 5768-69, para. 369.
137 47 U.S.C. § 230(b)(2).
138 See, e.g., NATA Centrex Order, 101 FCC 2d at 358, para. 23 (“[W]e did not intend that our definition of 
enhanced services should be interpreted as forbidding carriers to use the processing and storage capabilities within 
their networks to offer optional tariffed features which facilitate use of traditional telephone service.  Accordingly, 
the Final Decision carried forward from the Tentative Decision our recognition that there are computer processing 
services which may be offered in conjunction with basic telephone service.”); Computer II Final Decision, 77 FCC 
2d at 421, para. 98 (“The intent was to recognize that while POTS is a basic service, there are ancillary services 
directly related to its provision that do not raise questions about the fundamental communications or data processing 
nature of a given service.  Accordingly, we are not here foreclosing telephone companies from providing to 
consumers optional services to facilitate their use of traditional telephone service.”); US West Communications 
Petition for Computer III Waiver, Docket No. 90-623, Order, 11 FCC Rcd 1195, 1199, para. 27 (CCB 1995) (“[T]he 
Commission held in the NATA Centrex Order that carriers may use some of the processing and storage capabilities 
within their networks to offer optional tariffed features as ‘adjunct to basic’ services, if the services: (1) are intended 
to facilitate the use of traditional telephone service; and (2) do not alter the fundamental character of telephone 
service.”); cf., e.g., AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card 
Services, Regulation of Prepaid Calling Card Services, WC Docket Nos. 03-133, 05-68, Order and Notice of 
Proposed Rulemaking, 20 FCC Rcd 4826, 4830-31, paras. 15-16 (2005) (AT&T Calling Card Order) (AT&T’s 
prepaid calling card service involves “no ‘offer’ to the customer of anything other than telephone service, nor is the 
customer provided with the ‘capability’ to do anything other than make a telephone call,” and relying on Computer 
Inquiries precedent, the Commission found that unprompted advertisements inserted by AT&T were adjunct-to-
basic and thus leave the service a “telecommunications service” under the 1996 Act definitions.).
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technical characteristics of broadband Internet access service, but it failed to adequately appreciate key 
regulatory distinctions between traditional telephone service and broadband Internet access service.139

41. Caching.  We also conclude that caching, a functionally integrated information 
processing component of broadband Internet access service, provides the capability to perform functions 
that fall within the information service definition.140  As the record reflects, “[c]aching does much more 
than simply enable the user to obtain more rapid retrieval of information through the network; caching 
depends on complex algorithms to determine what information to store where and in what format.”141   

This requires “extensive information processing, storing, retrieving, and transforming for much of the 
most popular content on the Internet,”142 and as such, caching involves storing and retrieving capabilities 
required by the “information service” definition.143  The Court affirmed this view in Brand X, finding 
“reasonable” the “Commission’s understanding” that Internet service “facilitates access to third-party 
Web pages by offering consumers the ability to store, or ‘cache,’ popular content on local computer 
servers,” which constitutes “the ‘capability for . . . acquiring, [storing] . . . retrieving [and] utilizing 
information.’”144

42. We find that ISP-provided caching does not merely “manage” an ISP’s broadband 
Internet access service and underlying network, it enables and enhances consumers’ access to and use of 
information online.145  The record shows that caching can be realized as part of a service, such as DNS, 
which is predominantly to the benefit of the user (DNS caching).146  Caching can also be realized in terms 
of content that can be accumulated by the ISP through non-confidential (i.e., non-encrypted) 147 retrieval 

(Continued from previous page)  
139 Title II Order, 30 FCC Rcd at 5768-69, para. 369 (summarily asserting that the traditional telephone service 
context of its cited precedent “provides no basis to discard the logic of that analysis in the broadband context”); see 
also, e.g., ACLU/EFF Reply at 4 (“If the NATA Centrex Order had concerned Internet access, it would doubtless 
have read ‘offering of access to a data base for purposes of obtaining Internet numbers’ is an ‘adjunct to basic 
Internet service.’”).  Thus, for example, the fact that the adjunct-to-basic classification of directory assistance arose 
in the traditional telephone context likewise persuades us to give it relatively little weight here as an analogy to 
DNS, and we reject arguments to the contrary.  See, e.g., OTI New America Comments at 33-34; Barbara van 
Schewick and Patrick Leerssen Reply at 32-33.
140 See Comcast Comments at 15-16; ITIF Comments at 13; Charter Comments at 14.
141 ITIF Comments at 13.  See also CTIA Comments at 37; AT&T Comments at 75-76 (“ISPs routinely arrange for 
the use of caching to enhance their customers’ ability to acquire information.  Caching technologies use powerful 
information-processing algorithms to determine what to cache, where to cache it, and how long the content should 
be cached.” (citation omitted)).
142 ITIF Comments at 13.
143 See AT&T Comments at 75-76 (“The prevalence of caching confirms . . . that broadband Internet access falls 
within the scope of ‘information service’ (because by definition it consists of ‘storing’ and ‘retrieving’ 
information.”).  As such, we reject commenter assertions to the contrary.  See, e.g., Public Knowledge Comments at 
48-49.
144 Brand X, 545 U.S. at 999-1000.
145 See Comcast Comments at 19; Verizon Comments at 58; CTIA Comments at 36-37 (“‘Caching’s capabilities 
enhance users’ quality of experience and add[] value to their broadband Internet access service,’ Rysavy explains, 
‘by providing faster and more dependable service.’” (citations omitted)); Reason Foundation Comments at 10; 
Charter Comments at 14-15.
146 See Stevens Report, 13 FCC Rcd at 11537-38, para. 76; Cable Modem Order, 17 FCC Rcd at 4809-10, para. 17 
n.76 (“Caching is similarly a behind-the-scenes service that speeds content delivery and thus improves consumers’ 
online experience.”). 
147 We disagree with assertions in record that suggest that ISP-provided caching is not a vital part of broadband 
Internet access service offerings, as it may be stymied by the use of HTTPS encryption.  See ACLU/EFF Reply 
(stating “ISP caching is significantly stymied by the use of HTTPS encryption, which has increased from just 2% in 
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of information from websites (Web caching).  In this case, the user benefits from a rapid retrieval of 
information from a local cache or repository of information while the ISP benefits from less bandwidth 
resources used in the retrieval of data from one or more destinations.  DNS and Web caching are 
functions provided as part and parcel of the broadband Internet access service.  When ISPs cache content 
from across the Internet, they are not performing functions, like switching, that are instrumental to pure 
transmission, but instead storing third party content they select in servers in their own networks to 
enhance access to information.148  The record reflects that without caching, broadband Internet access 
service would be a significantly inferior experience for the consumer, particularly for customers in remote 
areas, requiring additional time and network capacity for retrieval of information from the Internet.149  
Thus, because caching is useful to the consumer, we conclude that the Title II Order erred in incorrectly 
categorizing caching as falling within the telecommunications system management exception to the 
definition of “information service.”  

43. In addition, the Title II Order’s failure to consider applicable MFJ precedent led to 
mistaken analogies when it concluded that caching fell within the statutory telecommunications 
management exception.150  In relevant precedent, the MFJ court observed that the information service 
restriction generally “prohibits the [BOCs] from ‘storing’ and ‘retrieving’ information,” but identified 
“quite distinct settings in which storage capabilities of the [BOCs] could be used in the information 
services market.”151  One of the categories of storage and retrieval identified by the court appears highly 
comparable to caching.  That category involved BOC provision of “storage space in their gateways for 
databases created by others” such as “information service providers and end users,” making 
“communication more efficient by moving information closer to the end user, thereby reducing 

2010 to more than 50% in 2017”) (citations omitted); see also Public Knowledge Comments at 13 (“HTTP Secure 
(‘HTTPS’) accounted for 49% of web traffic in February 2016, as compared to 13% in April 2014” (citing Peter 
Swire et al., Online Privacy and ISPs: ISP Access to Consumer Data is Limited and Often Less than Access by 
Others, The Inst. for Info. Sec. & Privacy at Ga. Tech at 10 (Feb. 29, 2016) (white paper), 
http://www.iisp.gatech.edu/sites/default/files/images/online_privacy_and_isps.pdf)).  Recently, the Commission 
concluded that encryption is not yet ubiquitous and that “truly pervasive encryption on the Internet is still a long way 
off, and that many sites still do not encrypt.”  Protecting the Privacy of Customers of Broadband and Other 
Telecommunications Services, Report and Order, 31 FCC Rcd 13911, 13922, para. 34 (2016) (2016 Privacy Order), 
nullified by Pub. L. 115-22.  In the same proceeding, the Commission also found that DNS queries are almost never 
encrypted.  Id. at 13921, n.39.  While we recognize that the 2016 Privacy Order and the rules adopted therein have 
been nullified under the Congressional Review Act, we nonetheless find the Commission’s analysis of the record in 
that proceeding on this point relevant. 
148 See USTelecom Comments at 34-35.
149 See, e.g., NCTA Comments at 15; Brand X, 545 U.S. at 999 (noting that caching “obviates the need for the end 
user to download anew information from third-party Web sites each time the consumer attempts to access them, 
thereby increasing the speed of information retrieval”); Charter Comments at 14-15 (explaining that without 
caching, customers would experience greater delays in retrieving such information if and when they find it); Verizon 
Comments at 58 (explaining that caching is a behind-the-scenes service that speeds content delivery and thus 
improves consumers’ online experience, and for that reason, is not a network management process but instead a 
valuable component of the information service that ISPs offer to consumers).  For these reasons, we reject 
arguments to the contrary.  See, e.g., Public Knowledge Comments at 49 (Caching operates “not just for the benefit 
of the end user, who may experience faster transmission, but also for the benefit of the network provider, reducing 
the resource demands and traffic loads of their network”); Scott Jordan Reply at 12-13 (“[I]f a broadband Internet 
access service provider chooses to implement caching inside its network, and not as a content delivery network 
service offered to edge providers, then it is doing so in order to manage its broadband Internet access service.”).
150 See generally Title II Order, 30 FCC Rcd at 5770-71, para. 372; see also, e.g., INCOMPAS Comments at 54-55 
(arguing that finding caching to fall within the telecommunications management exception is “in keeping with 
Computer II”).
151 MFJ Gateway/Storage & Retrieval Decision, 714 F. Supp. at 18 n.73, 19.  
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transmission costs.”152  This functionality—recognized as an information service by the MFJ court—
appears highly analogous to caching, and lends historical support to our view that the caching 
functionality within broadband Internet access service is best understood as rendering broadband Internet 
access service an information service.153 

44. Ignoring that MFJ precedent, the Title II Order erred in seeking to analogize caching to 
“‘store and forward technology [used] in routing messages through the network as part of a basic 
service’” mentioned in the Computer II Final Decision.154  In fact, consistent with the MFJ court’s 
identification of distinct uses of storage and forwarding, the cited portion of the Computer II Final 
Decision recognized that “the kind of enhanced store and forward services that can be offered are many 
and varied.”155  In that regard, the Computer II Final Decision distinguished “[t]he offering of store and 
forward services” from “store and forward technology,” explaining that “[m]essage or packet switching, 
for example, is a store and forward technology that may be employed in providing basic service.”156  
Reading that discussion in full context and in harmony with subsequent MFJ precedent, the reference in 
the Computer II Final Decision to “store and forward technology” appears better understood as mirroring 
a category of storage and retrieval of information that the MFJ court suggested was not an information 
service—in particular, “the basic packet switching function, . . . [which] involves the breakdown of data 
or voice communications into small bits of information that are then collected and transmitted between 
nodes.”157  That category of activity relied upon in the Title II Order thus actually appears to be barely or 
not at all analogous to caching.  We instead find more persuasive the MFJ court’s information service 
treatment of BOC provision of “storage space in their gateways for databases created by others” such as 
“information service providers and end users”—a distinct category of storage and retrieval functionality 
that is a close fit to caching.158

152 Id. at 19.
153 The first category the court identified was “very short term storage,” including, among other things, “the basic 
packet switching function,” which “involves the breakdown of data or voice communications into small bits of 
information that are then collected and transmitted between nodes,” involving “constant storage, error checking, and 
retransmission, as required for accurate transmission.”  Id. at 19.  Although the court was not entirely clear, it 
seemed to suggest that such functions were not information services under the MFJ.  This category appears to bear 
little similarity to caching, however.  The third category of “storage and retrieval” information service functions 
identified by the court would include the BOC’s provision of “voice messaging, voice storage and retrieval, and 
electronic mail.”  Id. at 19-20 (footnotes omitted).  Because that category does not appear as analogous to caching as 
the category identified by the court and described above, nor was it relied upon in the Title II Order’s discussion of 
caching, we do not focus on that third category in our discussion here.
154 Title II Order, 30 FCC Rcd at 5770-71, para. 372, n.1052 (quoting Computer II Final Decision, 77 FCC 2d at 
420-21, para. 97, n.35); see also, e.g., Public Knowledge Comments at 61 (citing “message or packet switching” 
functions).
155 Computer II Final Decision, 77 FCC 2d at 420-21, para. 97.  
156 Id. at 420-21, para. 97, n.35.  
157  MFJ Gateway/Storage & Retrieval Decision, 714 F. Supp. at 19.  
158 Id.  We are unpersuaded by claims that this MFJ precedent only is analogous to CDNs and not “transparent 
caching” based on asserted differences in how it is determined what content will be stored in each scenario.  Letter 
from Jon Peha, Professor, Carnegie Mellon University, WC Docket No. 17-108, at 3-4 (filed Dec. 7, 2017) (Peha 
Dec. 7, 2017 Ex Parte Letter).  Although the factual scenario discussed in the MFJ anticipated end-users or 
information service providers electing what information to store, and that fact may have partially informed the 
court’s decision whether to ultimately allow BOCs to provide that capability notwithstanding its classification as an 
information service, we do not read the underlying classification as turning on that issue.  MFJ Gateway/Storage & 
Retrieval Decision, 714 F.Supp. at 19.  Further, in addition to the distinctions between caching and store-and-
forward technology acknowledged even in this filing, Peha Dec. 7, 2017 Ex Parte Letter at 4, we find additional 
shortcomings in how the Title II Order relied on adjunct-to-basic precedent.  See, e.g., supra paras. 38-40.
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b. ISPs’ Service Offerings Inextricably Intertwine Information 
Processing Capabilities with Transmission 

45. Having established that broadband Internet access service has the information processing 
capabilities outlined in the definition of “information service,” the relevant inquiry is whether ISPs’ 
broadband Internet access service offerings make available information processing technology 
inextricably intertwined with transmission.  Below we examine both how consumers perceive the offer of 
broadband Internet access service, as well as the nature of the service actually offered by ISPs, and 
conclude that ISPs are best understood as offering a service that inextricably intertwines the information 
processing capabilities described above and transmission. 

46. We begin by considering the ordinary customer’s perception of the ISP’s offer of 
broadband Internet access service.  As Brand X explained, “[i]t is common usage to describe what a 
company ‘offers’ to a consumer as what the consumer perceives to be the integrated finished product.”159  
ISPs generally market and provide information processing capabilities and transmission capability 
together as a single service.160  Therefore, it is not surprising that consumers perceive the offer of 
broadband Internet access service to include more than mere transmission, and that customers want and 
pay for functionalities that go beyond mere transmission. 161  As Cox explains, “[w]hile consumers also 
place significant weight on obtaining a reliable and fast Internet connection, they view those attributes as 
a means of enabling these capabilities to interact with information online, not as ends in and of 
themselves.”162  Indeed, record evidence confirms that consumers highly value the capabilities their ISPs 
offer to acquire information from websites, utilize information on the Internet, retrieve such information, 
and otherwise process such information.163

(Continued from previous page)  
159 Brand X, 545 U.S. at 990. 
160 See ACA Comments at 52 (“ACA members confirm that their marketing of broadband Internet access service has 
not undergone substantial change since the inception of the service and that it has always emphasized both the 
always-on capabilities that broadband Internet access would afford subscribers, including the ability to retrieve and 
utilize the panoply of available Internet content and applications, and the fast speeds at which they would be able to 
stream, download and upload Internet content.”).
161 See, e.g., MSI Survey Report at 4; see also NCTA Reply at 7-8 (“[A] recent survey of consumers confirms that 
they highly value the capabilities their BIAS providers offer to ‘acquire information’ from internet websites, ‘utilize 
information’ on the internet, ‘retrieve’ such information,’ [sic] and otherwise ‘process’ such information.  Not only 
do consumers expect their BIAS providers to offer such capabilities, but the vast majority view the functions they 
enable—such as the ability to search for and find information on the web, to send and receive emails, to surf the 
Internet, and to shop online—as ‘must have.’”); Cox Reply at 4-5 (similar); USTelecom Reply at 7-11 (“[W]e 
wanted to confirm (or debunk), based on objective, data-driven analysis, the Commission’s assertion that consumers 
understand their BIAS to function only as a ‘transmission platform’ that they can use to access third-party content, 
applications and services of their choosing.  It turns out that consumers expect their BIAS to offer far more than just 
a pathway to the Internet.”); Comcast Comments at 23 (“[M]any of the information components of BIAS are now 
taken for granted as being included—and expected to be included—in the offered service.”); Comcast Reply at 6 
(“[M]ost consumers are aware of integrated service features offered by their BIAS provider—such as online storage, 
parental controls, and e-mail. . . .  Not only do consumers expect their BIAS provider(s) to offer such capabilities 
over fast and reliable Internet connections, but a significant majority view the functions enabled by these 
capabilities—such as surfing the web, streaming media, or shopping online—as ‘very’ important.”); Free State 
Foundation Comments at 15 (“[E]nd user consumers perceive, even if tacitly, that broadband ISPs are offering a 
functionally integrated service.  They do not perceive that they are purchasing transmission as a standalone 
service.”).
162 Cox Reply at 5; see also Letter from Diane Holland, Vice President, USTelecom and Rick Chessen, Senior Vice 
President, NCTA, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, Attach. A (MSI Survey Report) 
at 4-5 (filed Aug. 28, 2017) (USTelecom and NCTA Ex Parte).  
163 See MSI Survey Report at 4; see also NCTA Reply at 7-8; Cox Reply at 4-5; USTelecom Reply at 7-11.  But see 
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47. This view also accords with the Commission’s historical understanding that “[e]nd users 
subscribing to . . . broadband Internet access service expect to receive (and pay for) a finished, 
functionally integrated service that provides access to the Internet.  End users do not expect to receive (or 
pay for) two distinct services—both Internet access service and a distinct transmission service, for 
example.”164  While the Title II Order dwells at length on the prominence of transmission speed in ISP 
marketing, it makes no effort to compare that emphasis to historical practice.165  In fact, ISPs have been 
highlighting transmission speed in their marketing materials since long before the Title II Order.166  The 

(Continued from previous page)  
Letter from Carmen Scurato, Director, Policy and Legal Affairs, NHMC, to Marlene Dortch, Secretary, FCC, WC 
Docket No. 17-108 at 2 (filed Nov. 20, 2017) (NHMC Expert Analysis of Open Internet Consumer Complaints) 
(“Consumers and carriers, at least according to their responses to consumer complaints, appear to conceptualize 
broadband Internet access as basic telecommunications service and characterize it in terms of quality and capacity of 
connections.”).  NHMC’s argument, based on what it asserts to be a representative sample of consumer complaints 
filed with the Commission, is not persuasive.  NHMC’s methodology relied on Natural Language Processing (NLP) 
to determine words that co-occur in such complaints, and then used “iterative clustering algorithms” to “ma[p] 
connections among them.”  See id. attachment at 13-15.  Neither NHMC’s methodology nor the representative 
extracts of the complaints NHMC submitted demonstrate that individual complaints about particular aspects of 
service reflect how a customer would perceive service offerings as a whole.  Indeed, the sample of complaints 
attached by NHMC features a broad set of issues, ranging widely from questions about speed to “losing my Internet 
connection,” “charg[ing] extra for your services,” “interrupt[ing] the service,” “bully[ing] me into share plans,” 
“Google arbitrarily engag[ing] in monopolistic practices,” “charg[ing] me modem rental fee,” or “basically no 
technical support.”  See id. at 40-71.  We further note that to the extent that perceived speed is a common complaint, 
that does not mean consumers view broadband Internet access service as a pure transmission service.  A consumer’s 
perceived speed for many activities (such as web browsing) depends on information-processing elements of the 
service like DNS and caching; indeed, caching’s primary consumer benefit is allowing a more rapid retrieval of 
information from a local cache (increasing the perceived speed of a consumer’s connection).  Moreover, the 
Commission has never relied on such complaints to identify what a service is.  And for good reason:  We expect 
consumer complaints about problems with a service—not every aspect of it.  Indeed, applying such a methodology 
would lead to absurd results:  Should we redefine the public switched network based on the millions of robocall 
complaints we get each year or the rural-call-completion problems that we know are too prevalent?  Of course not.
164 Wireline Broadband Classification Order, 20 FCC Rcd at 14910-11, para. 104; see also, e.g., Wireless 
Broadband Internet Access Order, 22 FCC Rcd at 5913, para. 31 (same); Cable Modem Order, 17 FCC Rcd at 
4822-23, para. 38 (“Consistent with the analysis in the [Stevens Report], we conclude that the classification of cable 
modem service turns on the nature of the functions that the end user is offered.  We find that cable modem service is 
an offering of Internet access service, which combines the transmission of data with computer processing, 
information provision, and computer interactivity, enabling end users to run a variety of applications.”).
165 See Title II Order, 30 FCC Rcd at 5755-57, paras. 351-54; see also USTelecom, 825 F.3d at 699, 704-05 
(discussing the Title II Order’s analysis of marketing); AARP Comments at 83 (discussing certain ISPs’ marketing 
statements); Free Press Comments at 42 (similar); Public Knowledge Comments, App. A (similar); OTI New 
America Comments at 27 (“BIAS providers today market their services as an access path to internet based content.  
BIAS providers distinguish, and indeed consumers compare, their services based on factors such as speed.”); Vimeo 
Comments at 28 (discussing certain ISPs’ marketing statements); EFF Comments at 17-19 (“Today’s BIAS 
providers, while they may offer email, are not marketed or perceived as providers of content, storage, data 
processing, or other information services.  Indeed, unlike the America Online of two decades ago, today’s BIAS 
providers advertise the speed and reliability of their data transmission, not the information services they offer.”); 
Peha Reclassification Comments at 5 (asserting that ISPs market their service by bragging about the quality of IP 
packet transfer, rather than the quality of information services such as proprietary content or email); cf. AARP 
Comments at 91 (“Consumers have tools available, such as bandwidth testing meters, that enable them to understand 
what download speeds their service provider delivers.”); id. at 94 (“Bandwidth is what matters to consumers of 
broadband Internet access service.”).
166 See, e.g., USTelecom Comments at 32-33; Verizon Comments at 57; CenturyLink Comments at 27 (“[T]he 
relative prominence of speed as a focus in CenturyLink marketing efforts has not changed materially over time since 
2000.”); ACA Comments at 41, n.126 (affirming that ACA members “had not fundamentally changed the way in 
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very first report on advanced telecommunication capability pursuant to section 706(b) of the 1996 Act, 
released in 1999, cited ISPs’ marketing of their Internet access service speed.167  ISPs’ inclusion of speed 
information in their marketing also was acknowledged by the Court in Brand X, which nonetheless 
upheld the Commission’s information service classification as reasonable.168  Indeed, consideration of ISP 
marketing practices has been part of the backdrop of all of the Commission’s decisions classifying 
broadband Internet access service as an information service and thus cannot justify a departure from the 
historical classification of broadband Internet access service as an information service.  

48. The Title II Order’s reliance on ISP marketing also assumes that it provides a complete 
picture of what consumers perceive as the finished product.  First, the record reflects that ISP marketing 
of broadband encompasses features beyond speed and reliability.169  Further, because all broadband 
Internet access services rely on DNS and commonly also rely on caching by ISPs, to the extent that those 
capabilities, in themselves, do not provide a point of differentiation among services or providers, it would 
be unsurprising that ISPs did not feature them prominently in their marketing or advertising, particularly 
to audiences already familiar with broadband Internet access service generally.170  Indeed, speed and 
reliability are not exclusive to telecommunications services; rather, the record reflects that speed and 
reliability are crucial attributes of an information service.171  Consequently, the mere fact that broadband 
(Continued from previous page)  
which they advertise their broadband Internet access service—they have always emphasized both its enhanced 
functionalities and fast speeds”).
167 See, e.g., Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and Timely 
Fashion, CC Docket No. 98-146, Report, 14 FCC Rcd 2398, 2431, Chart 2 (1999).
168 Cf., e.g., Brand X, 545 U.S. at 1007 n.1 (Scalia, J., dissenting) (arguing that just as when a “pizzeria advertises 
quick delivery as one of its advantages over competitors” that also “is the case with cable broadband”); id. at 991-92 
(Court majority rejecting the dissent’s pizzeria analogy—along with another analogy involving dogs and dog 
leashes—and observing that “unlike the transmission component of Internet service, delivery service and dog 
leashes are not integral components of the finished products (pizzas and pet dogs)”).
169 See, e.g., CenturyLink Comments at 26; CenturyLink Comments Appx. 1, Decl. of Dane Folster at 2 
(“CenturyLink promotes Wi-Fi capabilities, 24/7 technical support, and a free Norton AntiVirus solution and other 
features of our BIA service.”); Cox Comments at 11 (“Cox’s broadband marketing focuses not only on transmission 
speeds but also on advanced connectivity features, including the wall-to-wall range of Cox’s ‘Panoramic WiFi,’ Cox 
Security Suite Plus, WebMail, and SpamBlocker services.”).
170 See, e.g., Comcast Comments at 23 (“[M]any of the information components of BIAS are now taken for granted 
as being included—and expected to be included—in the offered service, so there is no reason to advertise them.”); 
ACA Comments at 41, n.126 (“Indicating that any greater emphasis on speed in recent years was a reflection of the 
public’s growing understanding of the service and the faster speeds their networks could obtain.”); Sours v. General 
Motors Co., 717 F.2d 1511 (6th Cir. 1983) (holding that in a products liability case, lack of advertising about car 
safety in accidents—which had been present in an earlier products liability case involving off-road vehicles—did not 
preclude findings regarding consumer expectations of the cars at issue because “[t]he automobile is hardly a new 
product,” and “[t]he expectations of ordinary automobile owners with respect to foreseeable accidents in the course 
of everyday on-road vehicle operation probably are easier to define than the adventurers’ expectations concerning 
inherently hazardous off-road performance in open jeeps, advertising notwithstanding”); Cunningham v. Mitsubishi 
Motors Corp., 1993 WL 1367436, *4 (S.D. Ohio 1993) (holding that in a products liability case, the “Court does not 
agree with Defendants’ contention that the absence of advertising regarding the safety of their seat belts prevents the 
use of the consumer expectation test” where “consumers have had ample opportunity to develop expectations 
regarding the safety of seat belts”).
171 See, e.g., Verizon Comments at 57-58 (“Advertising the speed and reliability with which [] data is transferred is 
not remotely inconsistent with broadband Internet service being an information service—service providers are 
simply informing consumers how they can use the speed and reliability of their connection for the purpose of 
‘generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information.’”); 
Comcast Comments at 24 (“Even Justice Scalia remarked in his dissent in Brand X that broadband providers 
‘advertise[] quick delivery as one of [their] advantages over competitors.’  In any event, BIAS providers routinely 
include more than just ‘speed’ claims in their advertisements.  And ‘there is little reason to think consumers might 
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Internet access service marketing often focuses on characteristics, such as transmission speed, by which 
services and providers can be differentiated sheds little to no light on whether consumers perceive 
broadband Internet access service as inextricably intertwining that data transmission with information 
service capabilities.172  

49. Separate and distinct from our finding that an ISP “offers” an information service from 
the consumer’s perspective, we find that as a factual matter, ISPs offer a single, inextricably intertwined 
information service.  The record reflects that information processes must be combined with transmission 
in order for broadband Internet access service to work,173 and it is the combined information processing 
capabilities and transmission functions that an ISP offers with broadband Internet access service.  Thus, 
even assuming that any individual consumer could perceive an ISP’s offer of broadband Internet access 
service as akin to a bare transmission service,174 the information processing capabilities that are actually 
offered as an integral part of the service make broadband Internet access service an information service as 

want a fast or reliable ‘transmission . . . of information’ but not a fast or reliable ‘capability for generating, 
acquiring, storing, transforming, processing, retrieving, utilizing, or making available information.’”).  As such, we 
reject assertions that speed and reliability are only characteristics of telecommunications services and further note 
that ISPs market these aspects because they can be differentiated, unlike DNS or caching.  See, e.g., Peha 
Reclassification Comments at 13 (asserting that speed and reliability are not characteristics of an information 
service, but rather characteristics of a telecommunications service).
172 Neither the discussion of the consumer’s perspective by Justice Scalia nor that in the Title II Order identifies 
good reasons to depart from the Commission’s prior understanding that broadband Internet access is a single, 
integrated information service.  Justice Scalia contended that how customers perceive cable modem service is best 
understood by considering the services for which it would be a substitute—in his view at the time, dial-up Internet 
access and digital subscriber line (DSL) service over telephone networks.  Brand X, 545 U.S. at 1008-09.  However, 
dial-up Internet access has substantially diminished in marketplace significance in the subsequent years.  See, e.g., 
Inquiry Concerning the Deployment of Advanced Telecommunications Capability To All Americans In A Reasonable 
and Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant To Section 706 of the 
Telecommunications Act of 1996, As Amended By the Broadband Data Improvement Act, GN Docket No. 16-245, 
Twelfth Broadband Progress Notice of Inquiry, 31 FCC Rcd 9140, 9171, Table 1, n.181 (2016) (Twelfth Section 706 
NOI) (“Based upon households with Internet services at home, NTIA reports 61 percent of households have mobile 
Internet services, 76 percent have wired Internet services, 3 percent have satellite Internet services and 0.7 percent 
have dial-up Internet services.”); AT&T Comments at 84, n.124 (“[T]he virtual disappearance of dial-up (in which 
separate companies provided Internet access and last-mile transmission) has made it even less likely that broadband 
consumers would perceive two different services rather than one.”).  In addition, the legal compulsion for facilities-
based carriers to offer broadband transmission on a common carrier basis was eliminated in 2005.  See, e.g., 
Wireline Broadband Classification Order, 20 FCC Rcd at 14872-903, paras. 32-95.  Fixed and mobile wireless 
broadband Internet access service have grown to play a much more prominent role in the broadband Internet access 
service marketplace, along with satellite broadband Internet access service, none of which ever was under a legal 
compulsion to offer broadband transmission on a common carrier basis—nor, prior to the Title II Order, were they 
interpreted as voluntarily doing so.  See, e.g., Twelfth Section 706 NOI, 31 FCC Rcd at 9171, Table 1, n.181.  
Consequently, whatever might have been arguable at the time of Brand X, the service offerings in the marketplace as 
it developed thereafter provide no reason to expect that consumers “inevitabl[y]” would view broadband Internet 
access service as involving “both computing functionality and the physical pipe” as separate offerings based on 
comparisons to the likely alternatives.  Brand X, 545 U.S. at 1009 (Scalia, J., dissenting).  
173 See, e.g., CTIA Reply at 23; CTIA Comments, Exh. A, Rysavy Decl. at 3-4, para. 4 (“Transmission of data has 
become intertwined with other services that provide value to users.  The very transmission of data in the internet 
involves processing of information, in some cases transforming packets.”); see also supra paras. 34, 42.
174 See, e.g., AARP Comments at 90-91; CDT Comments at 8; Internet Engineers Comments at 18; WGAW 
Comments at 5; Free Press Comments at 41.
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defined by the Act.175  As such, we reject commenters’ assertions that the primary function of ISPs is to 
simply transfer packets and not process information.176

50. The inquiry called for by the relevant classification precedent focuses on the nature of the 
service offering the provider makes, rather than being limited to the functions within that offering that 
particular subscribers do, in fact, use or that third parties also provide.177  The Title II Order erroneously 
contended that, because functions like DNS and caching potentially could be provided by entities other 
than the ISP itself, those functions should not be understood as part of a single, integrated information 
service offered by ISPs.178  However, the fact that some consumers obtain these functionalities from third-
party alternatives is not a basis for ignoring the capabilities that a broadband provider actually “offers.”  
The Title II Order gave no meaningful explanation why a contrary, narrower interpretation of “offer” was 
warranted other than, implicitly, its seemingly end-results driven effort to justify a telecommunications 
service classification of broadband Internet access service.

51. Our findings today are consistent with classification precedent prior to the Title II Order, 
which consistently found that ISPs offer a single, integrated service.179  Even the early classification 

(Continued from previous page)  
175 See, e.g., CenturyLink Comments at 25; Comcast Comments at 14; AT&T Comments at 69; see also Verizon 
Comments at 39; CTIA Comments at 36; Oracle Comments at 2; Free State Foundation Comments at 13; Cox 
Comments at 9.
176 See, e.g., CDT Comments at 8; Stein Comments at 3; Internet Engineers Comments at 20, 22; EFF Comments at 
17-18; Peha Reclassification Comments at 18; Volo Comments at 1; Daily Kos Comments at 3; Harold Hallikainen 
Comments at 1; Ryan Blake Comments at 1-2; ILSR Comments at 1; Multifreq LLC Comments at 1.  
177 As the Commission recognized in the Cable Modem Order, Internet access service was appropriately classified 
as an offering of the capabilities with the definition of an information service “regardless of whether subscribers use 
all of the functions provided as part of the service.”  Cable Modem Order, 17 FCC Rcd at 4822-23, para. 38; see 
also, e.g., ACA Comments at 50-51; AT&T Comments at 81-82; CTIA Comments at 41; Comcast Comments at 18; 
Comcast Reply at 8-9; Free State Foundation Comments at 12-13; NCTA Comments at 16-17; AT&T Reply at 71-
72; CTIA Reply at 25-26; Verizon Reply at 35.
178 See, e.g., Title II Order, 30 FCC Rcd at 5769-71, paras. 370-72; see also, e.g., AARP Comments at 84-85; CDT 
Comments at 9 (“[I]nternet users commonly access services like DNS and email from separate third-party sources 
without any additional difficulty.”); Harold Hallikainen Comments at 5; INCOMPAS Comments at 56; Public 
Knowledge Comments at 45 (“A broadband customer can configure the software on her device and router to use one 
of these alternative DNS servers, instead of her ISP’s.”); id. at 49, 50-51 (“[I]t is not the ISPs but other third-parties 
who provide much of the actual caching functionality for broadband customers in the present day.”); Barbara A. 
Cherry et al. Reply, Attach. at 6-7; Scott Jordan Reply at 10-12; Barbara van Schewick and Patrick Leerssen Reply 
at 22, 36-38; Internet Engineers Comments at 13, 15.
179 Although we find the pre-1996 Act classification precedent relevant to our classification of broadband Internet 
access service, we reject the view that Congress would have expected classification under the 1996 Act’s statutory 
definitions to be tied to the substantive common carrier transmission requirements imposed under those frameworks.  
See, e.g., Free Press Comments at 58-61.  We conclude that the best view of the text and structure of the Act 
undercuts arguments that Congress sought to preserve the substance of pre-1996 Act regulations through the 
definitions it adopted.  Instead, where Congress sought to address substantive requirements akin to those in the MFJ 
and Computer Inquiries, it did so by adopting subjective obligations in the 1996 Act—even if not identical to the 
pre-1996 Act requirements—and subject to their own Congressionally specified standards for when and to what 
entities they apply.  See, e.g., 47 U.S.C. §§ 251, 256.  In addition, the wholesale service focus of substantive MFJ 
and Computer Inquiries common carrier transmission obligations also distinguishes them from the retail service we 
classify here, likewise undermining any claimed relevance of those pre-1996 Act transmission requirements to our 
classification decision.  The Commission recognized, for example, that the transmission underlying broadband 
Internet access required by the Computer Inquiries to be offered on an unbundled, common carrier basis and 
provided to ISPs was not a “retail” service within the meaning of section 251(c)(4) resale requirements.  Deployment 
of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Second Report and 
Order, 14 FCC Rcd 19237 (1999).  Nor did such a common carrier transmission service itself enable access to the 
Internet, even if purchased by end-users.  See, e.g., id. at 19240, para. 6 & n.16 (noting a DSL transmission offering 
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analysis in the Stevens Report recognized that “[i]n offering service to end users” ISPs “do more than 
resell [] data transport services.  They conjoin the data transport with data processing, information 
provision, and other computer-mediated offerings, thereby creating an information service.”180  In Brand 
X, the Court rejected claims that “[w]hen a consumer . . . accesses content provided by parties other than 
the cable company” that “consumer uses ‘pure transmission.’”181  The Court further found that “the high-
speed transmission used to provide cable modem service is a functionally integrated component of that 
service because it transmits data only in connection with the further processing of information and is 
necessary to provide Internet service.”182  The core, essential elements of these prior analyses of the 

(Continued from previous page)  
that, as explained in the associated marketing materials, end-users could purchase and use in conjunction with 
certain partner ISPs).  By comparison, under the Computer Inquiries, the finished service offered to end-users 
relying on the required common carrier transmission as an input was regulated as an enhanced service, not a 
common carrier offering, even when offered by the facilities-based carrier’s subsidiary.  See, e.g., Computer II Final 
Decision, 77 FCC 2d at 474, para. 230 (when carriers’ enhanced services subsidiaries offer enhanced services “the 
subsidiary itself is not regulated”).  Given our focus here on the finished retail broadband Internet access service, we 
see little relevance to prior regulatory requirements that were imposed to ensure competing providers had access to a 
wholesale input in the form of a compelled common carriage offering of bare transmission that did not itself provide 
Internet access.
180 Stevens Report, 13 FCC Rcd at 11540, para. 81. 
181 Brand X, 545 U.S. at 998.  Subsequent Commission decisions involving other forms of broadband Internet access 
likewise all concluded that the broadband Internet access service was a single, integrated service that did not involve 
a stand-alone offering of telecommunications.  See, e.g., Wireless Broadband Internet Access Order, 22 FCC Rcd at 
5911, 5913, paras. 26, 31; BPL-Enabled Broadband Order, 21 FCC Rcd at 13285-89, paras. 8-14; Wireline 
Broadband Classification Order, 20 FCC Rcd at 14864-65, 14910-11, paras. 15-16, 104.  Although parties have, 
over time, held various views regarding the proper classification of broadband Internet access services, the mere fact 
that a party held such a view in the past, or holds such a view today, does not render a Commission decision 
confirming a particular view “moot,” see, e.g., Free Press Reply at 14 (“AT&T’s new notion that DSL offered at 
retail was somehow an information service after the passage of the 1996 Act would render the 2005 Wireline 
Broadband Order moot”), since a private party’s subjective view is not authoritative.  Brand X, 545 U.S. at 998.
182 Brand X, 545 U.S. at 998.  This distinction makes broadband Internet access service fundamentally different than 
standard telephone service, which the Supreme Court noted does not become an “information service” merely 
because its transmission service may be “trivially affected” by some additional capability such as voicemail.  Id.  
Where the addition of some further capability has appeared to have only a trivial effect on the nature of a service, 
the Commission has previously declined requests for reclassification.  AT&T Calling Card Order, 20 FCC Rcd at 
4832-33, para. 20 (“AT&T offers its ‘enhanced’ calling card service to consumers solely as a telecommunications 
service.  The advertising information it provides is not in any sense an integral or essential part of the service AT&T 
offers to consumers.  Rather, it is completely incidental to that service and therefore not sufficient to warrant 
reclassification of the service as an information service.” (footnote omitted)); Regulation of Prepaid Calling Card 
Services, WC Docket No. 05-68, Declaratory Ruling and Report and Order, 21 FCC Rcd 7290, 7295-96, paras. 15, 
16 (2006) (Prepaid Calling Card Order) (“The customer may use only one capability at a time and the use of the 
telecommunications transmission capability is completely independent of the various other capabilities that the card 
makes available. . . .  The prepaid calling card services we address in this Order offer consumers the ability to make 
telephone calls, just like the AT&T card that the Commission addressed in the [AT&T Calling Card Order].”); 
Request For Review By Intercall, Inc. of Decision of Universal Service Administrator, CC Docket No. 96-45, Order, 
23 FCC Rcd 10731, 10735, para. 13 (2008) (InterCall Order) (“[T]he other features offered in conjunction with 
InterCall’s conferencing service, such as muting, recording, erasing, and accessing operator services, do not alter the 
fundamental character of InterCall’s telecommunications offering so that the entire offering becomes an information 
service.”).  Due to the functionally integrated nature of broadband Internet access service, however, we reject claims 
that those decisions call for a different approach than we adopt here.  See, e.g., Barbara van Schewick and Patrick 
Leerssen Reply at 25-26 (discussing the AT&T Calling Card Order, Prepaid Calling Card Order, and InterCall 
Order).  Likewise, the outcome in the Bureau-level Cisco WebEx Order accords with our approach, given the 
finding that the information service capabilities more than trivially affected the transmission capability in the 
scenario addressed there.  See, e.g., Universal Service Contribution Methodology; Request For Review of a Decision 
of the Universal Service Administrator by Cisco WebEx LLC, WC Docket No. 06-122, Order, 31 FCC Rcd 13220, 
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functional nature of Internet access remain persuasive as to broadband Internet access service today.  We 
adhere to that view notwithstanding arguments that some subset of the array of Internet access uses 
identified in the Stevens Report or subsequent decisions either are no longer as commonly used,183 or 
occur more frequently today.184

52. We disagree with commenters who assert that ISPs necessarily offer both an information 
service and a telecommunications service because broadband Internet access service includes a 
transmission component.185  In providing broadband Internet access service, an ISP makes use of 
telecommunications—i.e., it provides information-processing capabilities “via telecommunications”—but 
does not separately offer telecommunications on a stand-alone basis to the public.186  By definition, all 
information services accomplish their functions “via telecommunications,”187 and as such, broadband 
Internet access service has always had a telecommunications component intrinsically intertwined with the 
computer processing, information provision, and computer interactivity capabilities an information 
service offers.188  Indeed, service providers, who are in the best position to understand the inputs used in 

(Continued from previous page)  
13230-31, para. 24 (WCB 2016) (Cisco WebEx Order) (In the Prepaid Calling Card Order, “[t]he Commission 
noted that the customer may use only one capability at a time, and the use of the telephone calling capability was 
completely independent of the other capabilities unlike the services in the Prepaid Calling Card Order that were 
only minimally linked because they were not engaged or used simultaneously, . . .  here the services are capable of 
— and are — used together and exhibit functional integration when they are so used.”).  Contrary to some 
arguments, the Bureau had no need to—and did not—address the classification of other service scenarios, see Cisco 
WebEx Order, 31 FCC Rcd at 13224, paras. 11-12, and we reject arguments for a different classification approach 
that are premised on assumptions about how those unaddressed scenarios would have been analyzed or classified.  
See, e.g., Barbara van Schewick and Patrick Leerssen Reply at 26-28 (“The FCC concluded that Cisco’s PSTN 
telephony feature was a ‘telecommunications service’ when used without the Desktop application (i.e. the 
information service).”).
183 See, e.g. Ad Hoc Comments at 5-6 (citing use of Internet access for things like “‘FTP clients, Usenet 
newsreaders, electronic mail clients,’ and ‘Telnet applications’” as well as storing “‘files on internet service provider 
computers to establish ‘home pages’”); Free Press Comments at 26 & n.42 (similar); id. at 30-31 (alleging that the 
Cable Modem Order was focused on things like “email, newsgroups, and webpage creation” but “not connectivity to 
the Internet”); Public Knowledge Comments at 38-41 (discussing the reference to “‘e-mail, newsgroups, and the 
ability to create a web page”).
184 See, e.g., AARP Comments at 87-90 (arguing that “[t]oday, Internet users are also edge providers” and that “[t]he 
technology setting that inspired the Cable Modem Order clearly no longer exists”).  Even at the time of the Cable 
Modem Order the Commission recognized the role of user-generated content, and its decision in no way hinged on 
distinctions in how retail customers of cable modem service used that service in that respect.  See, e.g., Cable 
Modem Order, 17 FCC Rcd at 4822-23, para. 38 (discussing, among other things, newsgroups and the ability for the 
user to create a webpage).
185 See, e.g., INCOMPAS Comments at 41-46; OTI New America Comments at 26; Interisle Comments at 2; AARP 
Comments at 90-91.
186 See, e.g., Cox Comments at 12-13; see also Stevens Report, 13 FCC Rcd at 11522, para. 41 (“When an entity 
offers subscribers the ‘capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or 
making available information via telecommunications,’ it does not provide telecommunications; it is using 
telecommunications.” (emphasis added)); Hance Haney Reply at 3 (citing Stevens Report, 13 FCC Rcd at 11536, 
para. 39).
187 47 U.S.C. § 153(50) (defining “telecommunications”).  We observe that placing information in IP packets does 
not change the form of information.  We find that the transmission of IP packets is transmission of the user’s 
choosing, and also agree that “[c]hanging the packet structure of an IP packet from IPv4 to IPv6” does not change 
the form of the information.  Internet Engineers Comments at 29; see also Scott Jordan Reply at 27.
188 CTIA Comments at 33-34; Comcast Comments at 14; Verizon Comments at 40; see also Vimeo Comments at 27 
(asserting that “it has always been understood that BIAS’s pathway component was a telecommunications service”).  
As just one example, in support of its classification decision, the Title II Order notes that it is technically possible 
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broadband Internet access service, do not appear to dispute that the “via telecommunications” criteria is 
satisfied even if also arguing that they are not providing telecommunications to end-users.189  For 
example, ISPs typically transmit traffic between aggregation points on their network and the ISPs’ 
connections with other networks.190  Whether self-provided by the ISP or purchased from a third party, 
that readily appears to be transmission between or among points selected by the ISP of traffic that the ISP 
has chosen to have carried by that transmission link.191  Such inclusion of a transmission component does 
not render broadband Internet access services telecommunications services; if it did, the entire category of 
information services would be narrowed drastically.192  Because we find it more reasonable to conclude 
that at least some telecommunications is being used as an input into broadband Internet access service—
thereby satisfying the “via telecommunications” criteria—we need not further address the scope of the 
“telecommunications” definition in order to justify our classification of broadband Internet access service 

for a transmission component underlying broadband Internet access service to be separated out and offered on a 
common carrier basis.  See Title II Order, 31 FCC Rcd at 5774-75, para. 381.  The same would be equally true of 
many information services, however, given that the information service capabilities are, by definition, available “via 
telecommunications.”  47 U.S.C. § 153(24); see also, e.g., OTI New America Comments at 26-27 (stating that 
“[b]ecause the functionality in both telecommunications and information services are separated into different layers, 
and those layers are modular such that the layers can interact without the telecommunications portion depending in 
any way on information service, telecommunications and information services are clearly separable,” and going on 
to argue that “[t]he technology itself clearly delineates between telecommunications and information service, and so 
should the law”).  
189 See, e.g., NCTA Comments at 9-10, 19-21 (arguing that “via telecommunications” is satisfied through the use of 
telecommunications as an input but also that the service provided to end-users lacks elements of the definition of 
“telecommunications”); AT&T Reply at 60, 66 (arguing that broadband Internet access service meets the 
“information service” definition but also that the service provided to end-users lacks elements of the definition of 
“telecommunications”); see also Stevens Report, 13 FCC Rcd at 11534-35, para. 69 n.138 (“When the information 
service provider owns the underlying facilities, it appears that it should itself be treated as providing the underlying 
telecommunications.  That conclusion, however, speaks only to the relationship between the facilities owner and the 
information service provider (in some cases, the same entity); it does not affect the relationship between the 
information service provider and its subscribers.”).  
190 See, e.g., Stanley M. Besen & Mark A. Israel, The Evolution of Internet Interconnection from Hierarchy to 
“Mesh”: Implications for Government Regulation, 25 Info. Econ. & Pol’y 235, 237-39 (2013) (discussing 
connections among ISPs and other networks and providers), cited in AT&T Reply at 38 n.58.
191 We reject as overbroad the claim that “a transmission is ‘telecommunications’ within the meaning of 47 U.S.C. 
§ 153(30) only if the transmission is capable of communicating with all circuit switched devices on the PSTN or has 
the purpose of facilitating the use of the PSTN without altering its fundamental character as a telephone network.”  
Tech Knowledge Comments at 5; see also, e.g., Tech Knowledge Reply at 11.  This claim appears premised on 
incorporating section 332’s definition of a commercial mobile service (which must be “interconnected” with the 
“public switched network”) into section 3 of the Act and drawing from pre-1996 Act precedent using an end-to-end 
analysis to determine the regulatory jurisdiction of communications traffic to inform the interpretation of the term 
“points.”  See, e.g., Tech Knowledge Comments at 34-35; Tech Knowledge Reply at 11-17; Letter from Fred 
Campbell, Director, Tech Knowledge, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 1-2 (filed 
Sept. 19, 2017).  But we find no evidence in the text of the statute that Congress intended to import the commercial 
mobile service definition from one section into another, and our precedent similarly does not countenance such an 
importation.  Nor is the end-to-end analysis the only pre-1996 Act precedent from which the concept of “points” in 
the “telecommunications” definition might have been drawn so as to unambiguously foreclose our conclusion that 
“via telecommunications” is satisfied here.  See, e.g., 47 CFR § 21.2 (1995).
192 See, e.g., Verizon Comments at 40; CTIA Comments at 29; Universal Service Contribution Methodology et al., 
WC Docket No. 06-122 et al., Report and Order and Notice of Proposed Rulemaking, 21 FCC Rcd 7518, 7538-39, 
para. 40 (2006) (An entity can “provide” telecommunications even if it does not “offer” telecommunications 
because “‘provide’ is a different and more inclusive term than ‘offer.’”); Vonage Holdings Corp. v. FCC, 489 F.3d 
1232, 1239-41 (D.C. Cir. 2007) (upholding the FCC’s distinction between “providing” telecommunications and 
“offering” telecommunications service).  
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as an information service.  We thus do not comprehensively address other criticisms of the Title II 
Order’s interpretation and applications of the “telecommunications” definition, which potentially could 
have implications beyond the scope of issues we are considering in this proceeding.193

53. The approach we adopt today best implements the Commission’s long-standing view that 
Congress intended the definitions of “telecommunications service” and “information service” to be 
mutually exclusive ways to classify a given service.194  As the Brand X Court found, the term “offering” 
in the telecommunications service definition “can reasonably be read to mean a ‘stand-alone’ offering of 
telecommunications.”195  Where, as in the case of broadband Internet access services, a service involving 
transmission inextricably intertwines that transmission with information service capabilities—in the form 
of an integrated information service—there cannot be “a ‘stand-alone’ offering of telecommunications” as 
required under that interpretation of the telecommunications service definition.196  This conclusion is true 
even if the information service could be said to involve the provision of telecommunications as a 
component of the service.197  The Commission’s historical approach to Internet access services carefully 
navigated that issue, while the Title II Order, by contrast, threatened to usher in a much more sweeping 
scope of “telecommunications services.”198  

54. The Title II Order interpretation stands in stark contrast to the Commission’s historical 
classification precedent and the views of all Justices in Brand X.  Beginning with the earliest 
classification decisions, the Commission found that transmission provided by ISPs outside the last mile 
was part of an integrated information service.199  The DSL transmission service previously required to be 
unbundled by the Computer Inquiries rules likewise was limited to the “last mile” connection between the 

193 See generally Tech Knowledge Comments at 1-39; Tech Knowledge Reply at 1-45.
194 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14911, para. 105; Petition For Declaratory 
Ruling That AT&T’s Phone-To-Phone IP Telephony Services Are Exempt From Access Charges, WC Docket No. 
02-361, Order, 19 FCC Rcd 7457, 7460-61, para. 6 (2004); Cable Modem Order, 17 FCC Rcd at 4823-24, para. 41; 
Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the Communications Act of 1934, as 
amended, CC Docket No. 96-149, Order on Remand, 16 FCC Rcd 9751, 9755, 9770, paras. 8, 36 (2001); Stevens 
Report, 13 FCC Rcd at 11520, para. 39.  
195 Brand X, 545 U.S. at 989.  
196 Id. at 989.
197 Id. at 992 (“[T]he statute fails unambiguously to classify the telecommunications component of cable modem 
service as a distinct offering.”).  
198 See, e.g., Title II Order, 30 FCC Rcd at 5685-87, 5693-94, 5764-65, paras. 193, 195, 204, 364. 
199 As the Stevens Report explained, “[i]n offering service to end users,” ISPs “do more than resell [] data transport 
services.  They conjoin the data transport with data processing, information provision, and other computer-mediated 
offerings, thereby creating an information service.”  Stevens Report, 13 FCC Rcd at 11540, para. 81.  The 
Commission further explained that, even though enhanced services were “offered ‘over common carrier 
transmission facilities,’ [they] were themselves not to be regulated under Title II of the Act, no matter how extensive 
their communications components.”  Stevens Report, 13 FCC Rcd at 11514, para. 27 (emphasis added, quoting 
Computer II Final Decision, 77 FCC 2d at 428, para. 114); see also, e.g., ACA Comments at 46 (asserting that the 
Commission employed a narrow definition of “basic service in the Computer II Final Decision—i.e., anything more 
than basic is enhanced”); AT&T Comments at 64-65 (quoting Stevens Report, 13 FCC Rcd at 11514, para. 27); 
Hance Haney Comments at 4 (“Basic/telecommunications services were defined narrowly, and 
enhanced/information services were defined expansively.”).  Indeed, under the Computer Inquiries, non-facilities-
based providers of enhanced services “‘combin[ed] communications and computing components,’ yet the 
Commission held that they should ‘always be deemed enhanced’ and therefore not subject to common carrier 
regulation.”  Brand X, 545 U.S. at 994 (quoting Stevens Report, 13 FC Rcd at 11530, para. 60).
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end-user and the ISP.200  Nor did any Justice in Brand X contest the view that, beyond the last mile, cable 
operators were offering an information service.  Indeed, the Title II Order’s broad interpretation of 
“telecommunications service” stands in contrast to the views of Justice Scalia himself,201 on which the 
Title II Order purports to rely.202  Justice Scalia was skeptical that a telecommunications service 
classification of cable modem service would lead to the classification of ISPs as telecommunications 
carriers based on the transmission underlying their “connect[ions] to other parts of the Internet, including 
Internet backbone providers.”203  Yet the Title II Order reached essentially that outcome.  The Title II 
Order’s interpretation of the statutory definitions did not merely lead it to classify “last mile” 
transmission as a telecommunications service.  Rather, under the view of the Title II Order, even the 
transmissions underlying an ISP’s connections to other parts of the Internet, including Internet backbone 
providers, were part of the classified telecommunications service.204  Even if the Title II Order’s 
classification approach does not technically render the category of information services a nullity, the fact 
that its view of telecommunications services sweeps so much more broadly than previously considered 
possible provides significant support for our reading of the statute and the classification decision we make 
today.205

(Continued from previous page)  
200 See, e.g., GTE Telephone Operating Cos. GTOC Tariff No. 1, GTOC Transmittal No. 1148, CC Docket No. 98-
79, Memorandum Opinion and Order, 13 FCC Rcd 22466, 22471-72, paras. 8-11 (1998).
201 See, e.g., Brand X, 545 U.S. at 1010-11 (Scalia, J., dissenting) (“When cable-company-assembled information 
enters the cable for delivery to the subscriber, the information service is already complete.”); see also, e.g., 
ADTRAN Comments at 7 (“[T]he functionality that Justice Scalia was addressing in Brand X was solely the last-
mile connection -- not the complete package of Internet access service and capabilities that was reclassified in the 
2015 Open Internet Order.”); AT&T Comments at 84 (“[T]he Title II Order embraced a position that none of the 
litigants or the Justices accepted: that broadband Internet access is a single, unitary telecommunications service.  
The Title II Order defined, as a telecommunications service, not merely a transmission link connecting a consumer 
to the broadband provider’s network, but rather the entire Internet access service that the Commission had for 
decades concluded was an information service.”).
202 See, e.g., Title II Order, 30 FCC Rcd at 5614-15, 5745, 5757-58, 5767-68, 5773, paras. 44-46, 333, 356, 366-67, 
376.
203 Brand X, 545 U.S. at 1010-11 (Scalia, J., dissenting).  
204 See, e.g., Title II Order, 30 FCC Rcd at 5685-87, 5693-94, 5764-65, paras. 193, 195, 204, 364.
205 See, e.g., NCTA Comments at 21-25 (“Under [the Title II Order’s] reasoning, a whole host of other entities that 
make use of their own broadband transmission facilities to deliver Internet content likely would qualify as providers 
of ‘telecommunications services’ as well. . . .  The potentially far-reaching implications of the Title II Order’s broad 
reading of the definition of ‘telecommunications service’ only underscore that a Title II classification is a poor fit for 
BIAS.”).  That the Commission previously identified policy concerns about Internet traffic exchange says nothing 
about classification, and thus is not to the contrary.  See, e.g., INCOMPAS Comments at 58-59 (“[E]ven the 2010 
Open Internet Order understood that the point at which a broadband provider’s network connects to the Internet is 
capable of being used to circumvent the no-blocking rule.”); id. at 62 (discussing prior investigations of 
interconnection issues in mergers).  Nor did the Advanced Services proceedings identify interconnection obligations 
on providers of xDSL transmission as services necessary to ensure the provision of Internet access.  See, e.g., Scott 
Jordan Reply at 18 (“The next type of Internet access service that the Commission considered [in the Advanced 
Services Order] was xDSL-based advanced service, . . . including: . . . (3) interconnection arrangements with 
providers necessary to fulfill the service.”); id. at 23 (“The Advanced Services Remand Order clarifies that the FCC 
has ‘consistently rejected attempts to divide communications at any intermediate points of switching or exchanges 
between carriers’, and that xDSL-based advanced service provides transmission between the customer’s modem and 
the other party with which the customer is communicating, e.g., a website.”).  Instead, any interconnection 
obligations identified there were limited to interconnection between providers of common carrier xDSL transmission 
service and other telecommunications carriers (rather than providers of edge services or non-common carrier 
backbone services).  See Deployment of Wireline Services Offering Advanced Telecommunications Capability et al., 
CC Docket No. 98-147 et al., Memorandum Opinion and Order, and Notice of Proposed Rulemaking, 13 FCC Rcd 
24012, 24034, paras. 45, 46 (1998) (Advanced Services Order).  The cited portion of the Advanced Services Remand 

(continued….)
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55. In contrast, our approach leaves ample room for a meaningful range of 
“telecommunications services.”  Historically, the Commission has distinguished service offerings that 
“always and necessarily combine” functions such as “computer processing, information provision, and 
computer interactivity with data transport, enabling end users to run a variety of applications such as e-
mail, and access web pages and newsgroups,” on the one hand, from services “that carriers and end users 
typically use [] for basic transmission purposes” on the other hand.206  Thus, an offering like broadband 
Internet access service that “always and necessarily” includes integrated transmission and information 
service capabilities would be an information service.207  The Commission’s historical interpretation thus 
gives full meaning to both “information service” and “telecommunications service” categories in the Act. 

(Continued from previous page)  
Order does not even have anything to do with interconnection requirements or the scope of functions in an xDSL-
based advanced service.  Rather, it analyzed the jurisdiction of the traffic being carried over the service, which, 
under the traditional end-to-end analysis, was not limited in scope to any given service within a broader 
communications pathway.  See Deployment of Wireline Services Offering Advanced Telecommunications Capability 
et al., CC Docket No. 98-147 et al., Order on Remand, 15 FCC Rcd 385, 391-92, para. 16 (1999) (Advanced 
Services Remand Order), vacated, WorldCom v. FCC, 246 F.3d 690 (D.C. Cir. 2001).
206 Wireline Broadband Classification Order, 20 FCC Rcd at 14860-61, para. 9.  Our interpretation thus stops far 
short of the view that “every transmission of information becomes an information service.”  Free Press Comments at 
52 (emphasis in original); see also, e.g., Public Knowledge Comments at 28-31 (asserting that a broad reading of 
“capability” consistent with the Internet Freedom NPRM would have made it unnecessary for the Brand X court to 
consider whether transmission was functionally integrated with information service capabilities and that such an 
interpretation would encompass “voice communications over the traditional telephone network” and would read 
both the definition of “telecommunications service” and the telecommunications management exception out of the 
statute); RISE Stronger Comments at 11 (objecting to an interpretation of “capability” it views as “impossibly 
overbroad”).
207 See, e.g., Brand X, 545 U.S. at 992 (“One can pick up a pizza rather than having it delivered, and one can own a 
dog without buying a leash.  By contrast, the Commission reasonably concluded, a consumer cannot purchase 
Internet service without also purchasing a connection to the Internet and the transmission always occurs in 
connection with information processing.”).  The distinction between services that “always and necessarily” include 
integrated transmission and information service capabilities and those that do not also highlights a critical difference 
between Internet access service and the service addressed in precedent such as the Advanced Services Order.  The 
transmission underlying Internet access service that, prior to the Wireline Broadband Classification Order, carriers 
had been required by the Computer Inquiries to unbundle and offer as a bare transmission service on a common 
carrier basis to ensure its availability to competing enhanced service providers—and which did not itself provide 
Internet access—is another specific example of a service that does not “always and necessarily” include integrated 
transmission and information service capabilities.  See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd 
at 14875-76, para. 41 (“all wireline broadband Internet access service providers are no longer subject to the 
Computer II requirement to separate out the underlying transmission from wireline broadband Internet access 
service and offer it on a common carrier basis”); Interisle Consulting Group Comments at 4 (prior to the Wireline 
Broadband Classification Order, “DSL (in its raw form) was tariffed as Special Access”).  The Commission 
naturally recognized at the time that the compelled common carriage offering of bare transmission was a 
telecommunications service, and we reject the view that such an acknowledgment is inconsistent with, or undercuts 
our reliance on, precedent classifying Internet access service as an integrated information service.  See, e.g., Title II 
Order, 31 FCC Rcd at 5737-38, para. 315 & nn.816-17 (quoting prior Commission observations about carriers’ 
offering of broadband transmission underlying Internet access services as a stand-alone common carrier service as 
required by the Computer Inquiries rules at that time); see also, e.g., AARP Comments at 4-5 (stating that “high 
capacity broadband telecommunications services were also covered under Title II” and citing precedent in that 
regard from 1998); id. at 95-96 (“[A]t the time of the Stevens Report, the services needed to reach one’s ISP were 
governed by Title II.”); Free Press Comments at 28 (discussing precedent from while the Computer Inquiries 
unbundling requirement for transmission underlying Internet access remained in effect); OTI New America 
Comments at 25 (similar); Barbara A. Cherry et al. Reply at 6 (similar); Free Press Reply at 13-14 (similar); Scott 
Jordan Reply at 6, 18, 20 (similar); OTI New America Reply at 10-13 (similar).  In addition, the discussion of xDSL 
advanced services in the Advanced Services Order cited by commenters addressed the transmission service 
generally.  See, e.g., AARP Comments at 4-5 (quoting Advanced Services Order, 13 FCC Rcd at 24029-30, para. 

(continued….)
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56. We reject assertions that the analysis we adopt today would necessarily mean that 
standard telephone service is likewise an information service.  The record reflects that broadband Internet 
access service is categorically different from standard telephone service in that it is “designed with 
advanced features, protocols, and security measures so that it can integrate directly into electronic 
computer systems and enable users to electronically create, retrieve, modify and otherwise manipulate 
information stored on servers around the world.”208  Further, “[t]he dynamic network functionality 
enabling the Internet connectivity provided by [broadband Internet access services] is fundamentally 
different from the largely static one dimensional, transmission oriented Time Division Multiplexing 
(TDM) voice network.”209  This finding is consistent with past distinctions.  Under pre-1996 Act MFJ 
precedent, for example, although the provision of time and weather services was an information service, 
when a BOC’s traditional telephone service was used to call a third party time and weather service “the 
Operating Company does not ‘provide information services’ within the meaning of section II(D) of the 
decree; it merely transmits a call under the tariff.”210  In other words, the fundamental nature of traditional 
telephone service, and the commonly-understood purpose for which traditional telephone service is 
designed and offered, is to provide basic transmission—a fact not changed by its incidental use, on 
occasion, to access information services.  By contrast, the fundamental nature of broadband Internet 
access service, and the commonly-understood purpose for which broadband Internet access service is 
designed and offered, is to enable customers to generate, acquire, store, transform, process, retrieve, 
utilize, and make available information.  In addition, broadband Internet access service includes DNS and 

35); Free Press comments at 28 (quoting Advanced Services Order, 13 FCC Rcd at 24030, para. 36); Scott Jordan 
Reply at 18 (citing Advanced Services Order, 13 FCC Rcd at 24026-27, 24034-35, paras. 29, 31 & Section V.A.3).  
It did not purport to be focused specifically on the use of xDSL transmission in connection with Internet access 
service, rather than addressing the classification of the stand-alone transmission service as a general matter.  See, 
e.g., Advanced Services Order, 13 FCC Rcd at 24027, para. 31 (“Once on the packet-switched network, the data 
traffic is routed to the location selected by the customer, for example, a corporate local area network or an Internet 
service provider.”); id. at 24029-30, paras. 35, 36 (“xDSL and packet switching are simply transmission 
technologies. . . .  An end-user may utilize a telecommunications service together with an information service, as in 
the case of Internet access.” (emphasis added)); id. at 24033, para. 42 (“We note that in a typical xDSL service 
architecture, the incumbent LEC uses a DSLAM to direct the end-user’s data traffic into a packet-switched network, 
and across that packet-switched network to a terminating point selected by the end-user.  Every end-user’s traffic is 
routed onto the same packet-switched network, and there is no technical barrier to any end-user establishing a 
connection with any customer located on that network (or, indeed, on any network connected to that network).”). 
208 Verizon Reply at 32-33.
209 CenturyLink Comments at 26; see also NCTA Comments at 18 (asserting that broadband service is 
fundamentally different from traditional, circuit-switched telephone service); CenturyLink Comments Appx. 2, 
Decl. of Phillip Bronsdon at 23-24 (“[T]he Internet is an open, dynamic system that includes an unrestricted 
community of providers, organizations and individuals that can evolve the functionality of the Internet quickly.  In 
contrast, the TDM network is a static, generally closed system operated securely within the confines of each 
telecommunications provider based on stable, relatively mature and unchanging standards.  Additionally, Internet 
protocols that control the functionality of the Internet, such as routing protocols, are themselves communicated in-
band via the TCP/IP suite and create a dynamic, interactive network functionality that is essential to creating the 
dynamic and interactive characteristics inherent to BIA service usage.  In contrast, the TDM network generally 
separates the signaling protocols from the information that is being transported, such that the control protocols are 
out-of-band on isolated secure networks within the control of each telecommunications provider.  And, this 
signaling protocol serves functions based solely upon the set up and tear down of calls.”). 
210 U.S. v. West. Elec. Co., Inc., 578 F. Supp. 658, 661 (D.D.C. 1983); see also, e.g., Harold Hallikainen Comments 
at 7-8, 13 (citing telephone calls to find out the time or weather or to retrieve fax on demand document and stating 
that “[n]one of these convert the telephone call to an ‘information service’”); OTI New America Comments at 30 
(similar); Scott Jordan Reply at 9 (“Telephone exchange service enables an end user to perform acquisition of 
information, namely the information transmitted via the telephone exchange service.  Telephone exchange service 
also enables an end user to perform storing of information, e.g., using an answering machine.  But clearly this does 
not make telephone exchange service an information service.”). 



Federal Communications Commission FCC 17-166

37

caching functionalities, as well as certain other information processing capabilities.  As such, we reject 
assertions that, under the approach we adopt today, any telephone service would be an information 
service because voice customers can get access to either automated information services or a live person 
who can provide information.211 

57. Additionally, efforts to treat the Stevens Report as an outlier that should not have been 
followed in subsequent classification decisions—and should not be followed here—are ultimately 
unpersuasive.  The clear recognition in the Stevens Report that the ISPs at issue were themselves 
providing data transmission as part of their offerings undercuts arguments seeking to distinguish the 
Stevens Report based on the theory that the transmission used to connect to ISPs typically involved 
common carrier services either directly (via a call to a dial-up ISP using traditional telephone service) or 
indirectly (with the ISP using common carrier broadband transmission as a wholesale input into its retail 
information service).212  While the extent of data transmission provided by the ISPs that were found to be 
offering information services in the Stevens Report might be incrementally less than the transmission 
provided by the ISPs dealt with in subsequent information service classification decisions, that appears to 
be at most a difference in degree, rather than a difference in kind, and the record does not demonstrate 
otherwise.213  Nor can the Stevens Report’s analysis and information service classification be 
distinguished on the grounds that the ISPs there generally did not own the facilities they used.214  

(Continued from previous page)  
211 See, e.g., Public Knowledge Comments at 29 (“[U]nder the NPRM’s interpretation, any telephone service would 
be (and always has been) an ‘information service’”); Peha Reclassification Comments at 5 (stating that if the 
Commission concludes that “Internet access is not telecommunications because an IP address can sometimes be 
mapped to more than one server, some of which support caches, then the FCC must also conclude that telephone 
service is not telecommunications, because many calls to 800 numbers can be mapped to any one of a number of call 
centers around the country, and the initiator of the call does not specify which”); OTI New America Comments at 
30; Free Press Comments at 54; Free Press Reply at 16 (“Landline services allow customers to ‘store’ information 
via voicemail and other data storage services, ‘transform’ and ‘process’ the human voice and tones into electrical 
signals, and ‘generate’ and ‘make available’ information via directories and other interactive voice response 
systems.” (footnote omitted)); AARP Comments at 92. 
212 See, e.g., Free Press Comments at 25-28, 31; INCOMPAS Comments at 42-43; Barbara A. Cherry et al. Reply at 
5-6.  Arguments that go even further and suggest that the service addressed in the Stevens Report did not provide 
transmission at all are clearly at odds with the text of the Stevens Report itself.  Compare, e.g., Scott Jordan Reply at 
18 (“Dial-up Internet access service thus excludes the underlying telecommunications, which was provided in part 
by the telephone exchange service than an end user separately obtained in order to ‘dial-up.’”) with, e.g., Stevens 
Report, 13 FCC Rcd at 11532-33, para. 60 (discussing how ISPs engage in data transport even though they often 
lack their own facilities).
213 See, e.g., AT&T Reply at 59 (“Internet access functionality itself has the same basic attributes whether it is 
offered by dial-up ISPs or broadband ISPs; the only difference is that broadband ISPs bundle Internet access with 
last-mile transmission.” (emphasis in original)).
214 See, e.g., Free Press Comments at 26 (citing statements from the Stevens Report that “‘Internet access providers, 
typically, own no telecommunications facilities’” and thus would “‘lease lines and otherwise acquire 
telecommunications, from telecommunications providers,’” and arguing that “[t]his emphatically does not describe 
the facilities-based BIAS providers of today”); Harold Hallikainen Comments at 4-5 (“Internet Service Providers 
today own copper pairs for DSL, coaxial cable for cable modem service, and optical fiber for fiber Internet access. . . 
.  ISPs that do own telecommunications facilities . . . should be considered telecommunications services and 
regulated in the same manner as other telecommunications services.”); OTI New America Comments at 25 (“[D]ial-
up providers typically leased transmission lines (a telecom service) from another provider or required their 
customers to have access to a separate transmission line, such as their phone provider,” a “distinction[ that] informed 
the Commission’s earlier determination that dial up ‘internet access service’ . . . was an information service.”); id. at 
27-28 (“Today, BIAS providers rarely lease telecommunication services from other carriers. . . .  The analyses in the 
Stevens Report and Cable Modem Order no longer apply to broadband internet access, and therefore do not provide 
a contemporary basis for reclassifying BIAS back to Title I.”); Public Knowledge Comments at 60 (citing “the open 
access rules that were in effect at the time of the Stevens Report”); Free Press Reply at 15 (“Broadband providers try 

(continued….)
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Although the Stevens Report observed that the analysis of whether a single integrated service was being 
offered was “more complicated when it comes to offerings by facilities-based providers,” it did not 
prejudge the resolution of that question.215  Thus, there is no reason to simply assume that it was 
inappropriate for the Commission to build upon the Stevens Report precedent when analyzing service 
offerings from facilities-based providers beginning in the Cable Modem Order.216  Nor do commenters 
identify material technical differences when facilities ownership is involved that would mandate a 
different classification analysis.217  Finally, our reliance on classification precedent does not rest on the 
Stevens Report alone, but draws from the full range of classification precedent, both pre- and post-1996 
Act.  This reliance notably includes not only the Commission’s classification decisions, but the Supreme 
Court’s subsequent analysis in Brand X.  And although some commenters criticize the lack of express 
consideration of the possible application of the telecommunications management exception in the Stevens 
Report, our evaluation of the pre-1996 Act MFJ and Computer Inquiries precedent better accords with 
outcome of that Report and the subsequent classification decisions than it does with the Title II Order in 
that regard.218

3. Other Provisions of the Act Support Broadband’s Information Service 
Classification

58. We also find that other provisions of the Act support our conclusion that broadband 
Internet access service is best classified as an information service.219  For instance, Congress codified its 
view in section 230(b)(2) of the Act, stating that it is the policy of the United States “to preserve the 
vibrant and competitive free market that presently exists for the Internet and other interactive computer 
services, unfettered by Federal or State regulation.”220  This statement confirms that the free market 

to appropriate the Stevens Report, but as we have shown that decision dealt with over-the-top 90s-era dial-up ISPs 
and not modern facilities-based BIAS.”).
215 Stevens Report, 13 FCC Rcd at 1153, para. 60. 
216 See, e.g., Free Press Comments at 27 n.45 (“[S]ubsequent actions to import [the Stevens Report] analysis 
wholesale are the demarcation point for the Commission’s original errors made in the Powell era”).  Given that the 
Commission’s inquiries under section 706 of the 1996 Act did not involve the classification of broadband Internet 
access service, we likewise reject the argument that observations there regarding “broadband service” or the like 
have any bearing on, or otherwise undercut, the Cable Modem Order and subsequent broadband Internet access 
service classification decisions.  See, e.g., OTI New America Reply at 18 (“The Cable Modem Order was also 
inconsistent with the Commission’s early Section 706 inquiries, which clearly stated that ‘broadband service does 
not include content, but consists only of making available a communications path on which content may be 
transmitted and received.’”).
217 While the Stevens Report recognized that under Computer Inquires precedent “offerings by non-facilities-based 
providers combining communications and computing components should always be deemed enhanced,” Stevens 
Report, 13 FCC Rcd at 11530, para. 60, had its analysis simply been carrying forward that approach most of its 
analysis would have been unnecessary (since Internet access clearly did combine communications and computing 
components).  Thus, whether or not the more extensive analysis set forth in the Stevens Report was necessary to find 
Internet access provided by non-facilities-based ISPs to be an information service, that analysis cannot be said to be 
a mere relic of the Computer Inquiries approach to non-facilities based providers.
218 See, e.g., Scott Jordan Reply at 9 n.19.  We reject similar criticisms of other precedent for the same reason.  See, 
e.g., id. at 12 (“The Cable Modem Declaratory Ruling . . . neglected to determine whether [DNS] fell within the 
telecommunications system management exception when offered by a cable modem provider.”).
219 We do not assert that the language in sections 230 and 231 is determinative of the information service 
classification; rather, we find it to be supportive of our analysis of the textual provisions at issue.  As such, we find 
Public Knowledge’s assertions that the Commission’s reasoning “would overrule the Supreme Court’s holding in 
Brand X . . . [in which] the Court ruled that the Communications Act does not make explicit the correct 
classification of BIAS” inapposite.  See Public Knowledge Comments at 32.
220 47 U.S.C. § 230(b)(1).
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approach that flows from classification as an information service is consistent with Congress’s intent.  In 
contrast, we find it hard to reconcile this statement in section 230(b)(2) with a conclusion that Congress 
intended the Commission to subject broadband Internet access service to common carrier regulation under 
Title II.221

59. Additional provisions within sections 230 and 231 of the Act lend further support to our 
interpretation.  Section 230(f)(2) defines an interactive computer service to mean “any information 
service, system, or access software provider that provides or enables computer access by multiple users to 
a computer server, including specifically a service or system that provides access to the Internet and such 
systems operated or services offered by libraries or educational institutions.”222  Thus, on its face, the 
plain language of this provision appears to reflect Congress’ judgment that Internet access service is an 
information service.223

60. Section 230 states that an “information service” includes “a service or system that 
provides access to the Internet,” and we disagree with commenters who read the definition of “interactive 
computer service” differently.  Specifically, we disagree with commenters asserting that it is unclear 
whether the clause “including specifically a service . . . that provides access to the Internet” modifies 
“information service” or some other noun phrase, such as “access software provider” or “system.”224  We 
think it a more reasonable interpretation that the phrase “service . . . that provides access to the Internet” 
modifies the noun phrase “information service.”225  Similarly, we disagree that section 230(f)(2) proves 
only “that there exist information services that provide access to the internet, not that all services that 
provide access to the internet are information services.”226  On the contrary, we agree with AT&T that 
“the formula ‘any X, including specifically a Y,’ does logically imply that all Ys are Xs.”227

61. Reliance on section 230(f)(2) to inform the Commission’s interpretations and 
applications of Titles I and II accords with widely accepted canons of statutory interpretation.228  The 
Supreme Court has recognized there is a “natural presumption that identical words used in different parts 
of the same act are intended to have the same meaning.”229  And there is nothing in the context of either 
section that overcomes the presumption.  Indeed, the similarity of circumstances confirms the 
presumption of similar meaning, as the deregulatory approach to information services embodied in Titles 
I and II, as well as the deregulatory policy of section 230, were all adopted as part of the 1996 Act.230  
Thus, we disagree with the Title II Order’s argument that giving section 230 its plain meaning would be 
“an oblique” way to “settle the regulatory status of broadband Internet access.”231  On the contrary, we 

221 See, e.g., ACA Comments at 55.
222 47 U.S.C. § 230(f)(2) (emphasis added).
223 See, e.g., ACA Comments at 53; AT&T Comments at 72; Bennett Comments at 12; NCTA Comments at 25-26; 
Reason Foundation Comments at 9.  
224 See, e.g., INCOMPAS Comments at 67; OTI New America Comments at 34.
225 See AT&T Reply at 68; 47 U.S.C. § 230(f)(2); see also Verizon Reply at 36, n.154.
226 Public Knowledge Comments at 36.
227 AT&T Reply at 68.
228 See Free State Foundation Reply at 24-25.
229 Atlantic Cleaners & Dryers v. United States, 286 U.S. 427, 433 (1932); Sorenson v. Sec’y of the Treasury, 475 
U.S. 851, 860 (1986) (“The normal rule of statutory construction assumes that ‘identical words used in different 
parts of the same act are intended to have the same meaning’”) (citations omitted); see also AT&T Comments at 72.
230 See Free State Foundation Reply at 25.
231 Title II Order, 30 FCC Rcd at 5777, para. 386.  This argument was also upheld as reasonable by the majority in 
USTelecom.  USTelecom, 825 F.3d at 703 (citations omitted); see also Public Knowledge Comments at 34 (“[I]t is 
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agree that “it is hardly ‘oblique’ for Congress to confirm in section 230 that Internet access should be 
classified as an unregulated information service when elsewhere in the same legislation Congress codifies 
a definition of ‘information services’ that was long understood to include gateway services such as 
Internet access.”232  And while the USTelecom court did not find this definition determinative on the 
issue, we find that “it is nonetheless a strong indicator that Congress was more comfortable with the 
prevailing view that provision of Internet access is not a telecommunications service, and should not be 
subject to the array of Title II statutory provisions.”233  We find inapplicable the USTelecom court’s 
invocation of the principle that “Congress . . . does not alter the fundamental details of a regulatory 
scheme in vague terms or ancillary provisions.”234  Section 230 did not alter any fundamental details of 
Congress’s regulatory scheme but was part and parcel of that scheme, and confirmed what follows from a 
plain reading of Title I—namely, that broadband Internet access service meets the definition of an 
information service.235

62. Section 231, inserted into the Communications Act a year after the 1996 Act’s passage,236 
similarly lends support to our conclusion that broadband Internet access service is an information service.  
It expressly states that “Internet access service” “does not include telecommunications services,” but 
rather “means a service that enables users to access content, information, electronic mail, or other services 
offered over the Internet, and may also include access to proprietary content, information, and other 
services as part of a package of services offered to consumers.”237  Further, the carve-outs in section 
231(b)(1)-(2) differentiate the provision of telecommunications services and the provision of Internet 

unfathomable that Congress would have buried such a fundamental issue—the appropriate regulatory classification 
of BIAS—with the ancillary provisions of the Communications Act where Sections 230 and 231 reside.”).
232 AT&T Comments at 72.
233 WISPA Comments at 25; see also Comcast Comments at 24-25; NCTA Comments at 26 (“[E]ven if Section 230 
does not preclude a ‘telecommunications service’ classification for BIAS, it plainly counsels against it.”).
234 USTelecom, 825 F.3d at 703 (citing Whitman v. American Trucking Ass’ns, 531 U.S. 457, 468 (2001)).
235 Free State Foundation Reply at 25-26; Comcast Comments at 7-8.  The legislative history of section 230 also 
lends support to the view that Congress did not intend the Commission to subject broadband Internet access service 
to Title II regulation.  The congressional record reflects that the drafters of section 230 did “not wish to have a 
Federal Computer Commission with an army of bureaucrats regulating the Internet.”  See 141 Cong. Rec. H8470 
(daily ed. Aug. 4, 1995) (statement of Rep. Cox).  We likewise reject arguments premised on the theory that we are 
treating definitions in section 230 and 231 as dispositive, rather than relying on them to inform our understanding of 
Congress’ intent as revealed by the text and structure of the Act more broadly.  See, e.g., Lazarus Comments at 6 
(asserting that “[t]hese sections address the specific problems of immunizing ISPs that may carry offensive content 
(Section 230) and of the Internet material that is harmful to minors (Section 231) . . . [and] do not purport to regulate 
any other aspect of the Internet.  If Congress had meant these definitions to have general applicability, it would have 
put them among the other general definitions in Section 153.”); OTI New America Comments at 34-35 (asserting 
that “[t]he Section 230 and 231 arguments should be rejected” as “the NPRM claims that Congress hid the elephant 
of mandatory information services classification of all internet services in the mouse holes of Section 230 and 231, 
which are separate statutes addressing specifically indecent online content with their own definition sections”); New 
Media Rights at 6 (asserting that section 230 protects a variety of entities from legal claims based on the behavior 
and illegal acts of third parties online and has nothing to do with rules governing the behavior of ISPs). 
236 Child Online Protection Act, Pub. L. No. 105-277, 112 Stat. 2681-736, § 1403 (codified at 47 U.S.C. § 231), 
enjoined from enforcement in alternative part by American Civil Liberties Union v. Mukasey, 534 F.3d 181 (3d. Cir. 
2008) (prohibiting enforcement of COPA’s civil and criminal penalties contained in 47 U.S.C. § 231(a)(1)), cert. 
denied 555 U.S. 1137.
237 47 U.S.C. § 231(e)(4).  
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access service.238  It is hard to imagine clearer statutory language.  The Commission has consistently held 
that categories of telecommunications service and information service are mutually exclusive; thus, 
because it is an information service, Internet access cannot be a telecommunications service.239  On its 
face then, this language strongly supports our conclusion that, under the best reading of the statute, 
broadband Internet access service is an information service, not a telecommunications service.240 

63. We also find that the purposes of the 1996 Act are better served by classifying broadband 
Internet access service as an information service.  Congress passed the Telecommunications Act to 
“promote competition and reduce regulation.”241  Further, as a bipartisan group of Senators stated, 
“[n]othing in the 1996 Act or its legislative history suggests that Congress intended to alter the current 
classification of Internet and other information services or to expand traditional telephone regulation to 
new and advanced services.”242  Or as Senator John McCain put it, “[i]t certainly was not Congress’s 
intent in enacting the supposedly pro-competitive, deregulatory 1996 Act to extend the burdens of current 
Title II regulation to Internet services, which historically have been excluded from regulation.”243  It 
stands these goals on their head for the Commission, as deployment of advanced services reaches the 
mainstream of Americans’ lives, to perpetuate the very Title II regulatory edifice that the 1996 Act sought 
to dismantle.244  An information service classification will “reduce regulation” and preserve a free market 
“unfettered by Federal or State regulation.” 

64. Finally, we observe that the structure of Title II appears to be a poor fit for broadband 
Internet access service.  Indeed, numerous Title II provisions explicitly assume that all 
telecommunications services are a telephone service.  For example, section 221 addresses special 

238 Compare 47 U.S.C. § 231(b)(1) (exempting “a telecommunications carrier engaged in the provision of a 
telecommunications service”), with 47 U.S.C. § 231(b)(2) (exempting “a person engaged in the business of 
providing an Internet access service”). 
239 Stevens Report, 13 FCC Rcd at 11507-08, para. 13; Cable Modem Order, 17 FCC Rcd at 4823-24, para. 41; see 
also AT&T Comments at 72-73 (asserting that the final sentence of section 231(e)(4), which Congress enacted in 
October 1998, approximately seven months after the Stevens Report confirmed that Internet access is an information 
service, indicates once more that Congress agreed with the Commission that an Internet access service is not a 
“telecommunications service” within the meaning of section 3 of the Act).  Our interpretation of 
“telecommunications service” and “information service” as mutually exclusive ways to classify a given service thus 
demonstrates the relevance of section 231 notwithstanding that it does not expressly define broadband Internet 
access service as an information service.  See, e.g., Peha Reclassification Comments at 11 (asserting that there is 
nothing in section 231 that defines an information service or states that Internet access service is an information 
service).   
240 Verizon Comments at 39-40; Free State Foundation Comments at 16-17.  Nothing in the text of section 231 
reveals that the use of “Internet access service” there is limited to dial-up Internet access.  To the contrary, it would 
seem anomalous for Congress only to exempt entities providing dial-up Internet access and not other forms of 
Internet access from the prohibitions of section 231(a).  See 47 U.S.C. § 231(b).  We thus are unpersuaded by 
arguments advocating a narrower interpretation of “Internet access service” in section 231.  See, e.g., OTI New 
America Comments at 35 (arguing that Congress used “Internet access service” to mean dial-up service, and was not 
specifically referring to broadband Internet access service).
241 Preamble, Telecommunications Act of 1996.
242 Letter from Senators John Ashcroft, Wendell Ford, John Kerry, Spencer Abraham, and Ron Wyden to the 
Honorable William E. Kennard, Chairman, FCC, at 1 (Mar. 23, 1998) (Five Senators Letter), 
http://apps.fcc.gov/ecfs/document/view?id=2038710001.
243 Stevens Report, 13 FCC Rcd at 11519, para. 37 (quoting Letter from Senator John McCain to the Honorable 
William E. Kennard, Chairman, FCC).
244 Alaska Communications Comments at 5; Verizon Reply at 36, n.154.

http://apps.fcc.gov/ecfs/document/view?id=2038710001
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provisions related to telephone companies,245 section 251 addresses the obligations of local exchange 
carriers and incumbent local exchange carriers,246 and section 271 addresses limitations on Bell Operating 
Companies’ provision of interLATA services.247  Therefore, it is no surprise that the Title II Order found 
that many provisions of Title II were ill-suited to broadband Internet access services, and the Commission 
was forced to, on its own motion, forbear either in whole or in part on a permanent or temporary basis 
from 30 separate sections of Title II as well as from other provisions of the Act and Commission rules.248  
We find that the significant forbearance the Commission deemed necessary in the Title II Order strongly 
suggests that the regulatory framework of Title II, which was specifically designed to regulate telephone 
services, is unsuited for the dissimilar and dynamic broadband Internet access service marketplace.249

B. Reinstating the Private Mobile Service Classification of Mobile Broadband Internet 
Access Service

65. Having determined that broadband Internet access service, regardless of whether offered 
using fixed or mobile technologies, is an information service under the Act, we now address the 
appropriate classification of mobile broadband Internet access service under section 332 of the Act.  We 
restore the prior longstanding definitions and interpretation of this section and conclude that mobile 
broadband Internet access service should not be classified as a commercial mobile service or its 
functional equivalent.

66. Background.  Section 332 of Title III, enacted by Congress as part of the Omnibus 
Budget Reconciliation Act of 1993 (the Budget Act),250 provides a specific framework that applies to 
providers of “commercial mobile service.”  The section defines “commercial mobile service” as: “any 
mobile service . . . that is provided for profit and makes interconnected service available (A) to the public 
or (B) to such classes of eligible users as to be effectively available to a substantial portion of the public, 
as specified by regulation by the Commission.”251  “Interconnected service,” in turn, is defined as “service 
that is interconnected with the public switched network (as such terms are defined by regulation by the 
Commission).”252  In 1994, the Commission adopted regulations implementing this section, codifying the 

245 47 U.S.C. § 221.
246 Many of these obligations are of particular relevance in the context of telephone services.  See, e.g., 
47 U.S.C. § 251(b)(2) (local number portability), id. § 251(b)(3) (dialing parity); id. § 251(c)(2) (interconnection for 
the exchange of telephone exchange service and exchange access traffic).
247 For example, to obtain authority to offer in-region interLATA services, the BOCs have to offer a number of 
functions of particular relevance to the provision of telephone service.  See, e.g., 47 U.S.C. § 271(c)(1)(B)(vi)-(xii) 
(obligations regarding switching, numbering and dialing-related issues, white pages, directory assistance, and the 
like).
248 See Title II Order, 30 FCC Rcd at 5834, para. 486 (sections 254(d), (g), and (k)); 5825, para. 470 (section 
225(d)(3)(B)); 5835, para. 488 (section 254(d)’s first sentence); 5841, para. 497 (section 203); 5845, para. 505 
(section 204); 5845, para. 506 (section 205); 5846, para. 508 (sections 211, 213, 215, 218, 219, 220); 5847-49, 
paras. 509-12 (section 214 except for subsection (e)); 5849-50, para. 513 & n.1571 (section 251 except for 
subsection (a)(2), section 256); 5852, para. 515 (section 258).
249 See, e.g., ITIF Comments at 6 (arguing Title II Order’s forbearance presents slippery slope that the Commission 
should remove itself from and exposes Title II as a kludge of a legal mechanism); Verizon Comments at 41; 
TechFreedom Reply at 27-34, 49-52; Comcast Comments at 25 (asserting that “the need to forbear from so much of 
Title II in the Title II Order should have been a red flag that it was ‘tak[ing] a wrong interpretive turn,’ and provides 
yet another basis for embracing an information service classification here” (citing Util. Air Regulatory Group v. 
EPA, 134 S. Ct. 2427, 2446 (2014))).
250 Pub. L. No. 103-66, 107 Stat. 312 (1993).
251 47 U.S.C. § 332(d)(1).
252 47 U.S.C. § 332(d)(2).  
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definition of “commercial mobile service” under the term “commercial mobile radio service” (CMRS).253  
Looking at the statute’s text, structure, legislative history, and purpose, the Commission defined the 
“public switched network” as “[a]ny common carrier switched network, whether by wire or radio, 
including local exchange carriers, interexchange carriers, and mobile service providers, that use[s] the 
North American Numbering Plan in connection with the provision of switched services.”254  It defined 
“interconnected service” as “a service that gives subscribers the capability to communicate . . . [with] all 
other users on the public switched network.”255

67. Section 332 distinguishes commercial mobile service from “private mobile service,” 
defined as “any mobile service . . . that is not a commercial mobile service or the functional equivalent of 
a commercial mobile service, as specified by regulation by the Commission.”256  In 1994, the 
Commission established its functional equivalence test, which starts with a presumption that “a mobile 
service that does not meet the definition of CMRS is a private mobile radio service.”257  Overcoming this 
presumption requires an analysis of a variety of factors to determine whether the mobile service in 
question is the functional equivalent of commercial mobile service, including “consumer demand for the 
service to determine whether the service is closely substitutable for a commercial mobile radio service; 
whether changes in price for the service under examination, or for the comparable commercial mobile 
radio service would prompt customers to change from one service to the other; and market research 
information identifying the targeted market for the service under review.”258  Emphasizing the high bar it 
had set, the Commission expected that “very few mobile services that do not meet the definition of 
CMRS will be a close substitute for a commercial mobile radio service.”259

68. The Act treats providers of commercial mobile service as common carriers,260 and the 
legislative history of the 1996 Act suggests that Congress intended the definition of “telecommunications 
service” to include commercial mobile service.261  In contrast, the Act prohibits the Commission from 
treating providers of private mobile service as common carriers.262

69. In 2007, the Commission found that wireless broadband Internet access service was not a 
commercial mobile service because it did not meet the definition of an “interconnected service” under the 
Act and the Commission’s rules.263  It found that wireless broadband Internet access was not 

253 Implementation of Sections 3(n) and 332 of the Communications Act; Regulatory Treatment of Mobile Services, 
GN Docket No. 93-252, Second Report and Order, 9 FCC Rcd 1411, 1431-37, paras. 50-60 (1994) (Second CMRS 
Report and Order).  The commercial mobile service provisions of the Act are implemented in section 20.3 of the 
Commission’s rules, which uses the term “commercial mobile radio service” (CMRS) instead of “commercial 
mobile service.”  We use “CMRS” and “commercial mobile service” interchangeably here.
254 47 CFR § 20.3 (2014).
255 47 CFR § 20.3 (2014) (emphasis added).
256 47 U.S.C. § 332(d)(3).
257 Second CMRS Report and Order, 9 FCC Rcd at 1447, para. 79.
258 47 CFR § 20.9(a)(14)(ii)(B), (C).  We note that, in another Order adopted today, we are recodifying these factors 
under section 20.3 of the Commission’s rules, but not modifying their substance.  See Amendments To Harmonize 
and Streamline Part 20 of the Commission’s Rules Concerning Requirements for Licensees To Overcome a CMRS 
Presumption, Report and Order, FCC 17-167 (Dec. 18, 2017) (CMRS Presumption Order).
259 Second CMRS Report and Order, 9 FCC Rcd at 1447, para. 79.
260 47 U.S.C. § 332(c)(1)(A).
261 H.R. Conf. Rep. No. 104-458 at 125 (1996) (“This definition [of ‘telecommunications service’] is intended to 
include commercial mobile service.”). 
262 47 U.S.C. § 332(c)(2).  
263 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5916, para. 41.
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“interconnected” with the “public switched network” because it did not use the North American 
Numbering Plan, which limited “subscribers’ ability to communicate to or receive communication from 
all users in the public switched network.”264  The Commission concluded that section 332 and the 
Commission’s rules “did not contemplate wireless broadband Internet access service as provided today” 
and that a commercial mobile service “must still be interconnected with the local exchange or 
interexchange switched network as it evolves.”265

70. In the Title II Order, the Commission reversed course.  First, the Commission changed 
definitions of two key terms within the definition of commercial mobile service.266  It broadened the 
definition of the term “public switched network” to include services that use “public IP addresses.”267  
And it redefined the term “interconnected service” by deleting the word “all” from the requirement that 
the service give subscribers the capability to communicate with “all other users on the public switched 
network,” so that a service would be interconnected even if users of such a service could not 
communicate with all other users.268  By manipulating these definitions, the Commission engineered a 
conclusion that mobile broadband Internet access was interconnected with the public switched network 
and was an interconnected service under section 332.

71. Second, the Title II Order found that even if it had not changed the definitions, it could 
change the scope of the service to meet them.  Specifically, the Commission found that “users have the 
‘capability’ . . . to communicate with NANP numbers using their broadband connection through the use 
of VoIP applications.”269 Accordingly it found that, by including services not offered by the mobile 
broadband Internet access service provider as part of the service, mobile broadband Internet access 
service would now meet the regulatory definition of “interconnected service” adopted in 1994.270

72. Third, the Title II Order eschewed the functional equivalence test contained in the 
Commission’s rules to find that mobile broadband Internet access service was functionally equivalent to 
commercial mobile service.  Rather than apply that test, the Commission reasoned that the two were 
functionally equivalent because “like commercial mobile service, [mobile broadband Internet access 
service] is a widely available, for profit mobile service that offers mobile subscribers the capability to 
send and receive communications on their mobile device to and from the public.”271

73. In the Internet Freedom NPRM, the Commission proposed to “restore the meaning of 
‘public switched network’ under section 332(d)(2) to its pre-Title II Order focus on the traditional public 
switched telephone network” and “to return to our prior definition of ‘interconnected service.’”272  The 
Commission further proposed to return to the analysis of the Wireless Broadband Internet Access Order 
and find that mobile broadband Internet access service was a private mobile service.273  Finally, it 
proposed to reconsider the Title II Order’s departure from the functional equivalence test codified in our 

264 Id. at 5917-18, para. 45.
265 Id. at 5918, n.119.
266 Title II Order, 30 FCC Rcd at 5778, para. 388.
267 Id. at 5779, para. 391.
268 Id. at 5779, 5788, 5890, n.1175, paras. 390, 402.
269 Id. at 5786, para. 400.
270 See id.
271 Id. at 5789, para. 404.  In USTelecom, the D.C. Circuit had no occasion to address the Title II Order’s approach 
to functional equivalency.  825 F.3d at 717.
272 Internet Freedom NPRM, 32 FCC Rcd at 4454, paras. 56-57.
273 Id. at 4455, para. 59.
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rules.274

74. Discussion.  We find that the definitions of the terms “public switched network” and 
“interconnected service” that the Commission adopted in the 1994 Second CMRS Report and Order 
reflect the best reading of the Act, and accordingly, we readopt the earlier definitions.  We further find 
that, under these definitions, mobile broadband Internet access service is not a commercial mobile 
service.

75. We find that the Commission’s original interpretation of “public switched network” was 
more consistent with the ordinary meaning and commonly understood definition of the term and with 
Commission precedent.275  On multiple prior occasions before section 332(d)(2) was enacted, the 
Commission used the term “public switched network” to refer to the traditional public switched telephone 
network.276  In 1981, for example, the Commission noted that “the public switched network interconnects 
all telephones in the country.”277  In 1992, the Commission described its cellular service policy as 
“encourag[ing] the creation of a nationwide, seamless system, interconnected with the public switched 
network so that cellular and landline telephone customers can communicate with each other on a 
universal basis.”278  Courts also used the term “public switched network” when referring to the traditional 
telephone network.279  Based on this history of usage of the term, the Commission, in 1994, tied its 
definition of the term “public switched network” to the traditional switched telephone network.  We find 
this approach appropriately reflects the fundamental canon of statutory construction that “unless 
otherwise defined, words will be interpreted as taking their ordinary, contemporary, common 
meaning.”280

76. We also find that the Commission’s prior interpretation is more consistent with the text of 

274 Id. at 4455-56, para. 61.
275 See, e.g., T-Mobile Comments at 16; Verizon Comments at 45.
276 See, e.g., Applications of Winter Park Tel. Co., Memorandum Opinion and Order, 84 FCC 2d 689, 690, para. 2 & 
n.3 (1981) (Winter Park Order); Amendment of Part 22 of the Commission’s Rules Relating to License Renewals in 
the Domestic Public Cellular Radio Telecommunications Service, Report and Order, 7 FCC Rcd 719, 720, para. 9 
(1992) (License Renewal Order); Provision of Access for 800 Service, Memorandum Opinion and Order on 
Reconsideration and Second Supplemental Notice of Proposed Rulemaking, 6 FCC Rcd 5421, para. 1 & n.3 (1991); 
Telecommunications Services for Hearing-Impaired and Speech-Impaired Individuals, and the Americans with 
Disabilities Act of 1990, Notice of Proposed Rulemaking, 5 FCC Rcd 7187, 7190, para. 20 (1990).
277 See Winter Park Order, 84 FCC 2d at 690, para. 2 & n.3.
278 See License Renewal Order, 7 FCC Rcd at 720, para. 9.
279 See Ad Hoc Telecommunications Users Committee v. FCC, 680 F.2d 790, 793 (D.C. Cir. 1982) (public switched 
network is the “same network over which regular long distance calls travel”); Public Util. Comm’n v. FCC, 886 F. 
2d 1325, 1327, 1330 (D.C. Cir 1989) (using the terms “public switched telephone network” and “public switched 
network” interchangeably).
280 Perrin v. United States, 444 U.S. 37, 42 (1979); see also Evans v. United States, 504 U.S. 255, 260 n.3 (1992) 
(stating that where a “word is obviously transplanted from another legal source, whether common law or other 
legislation, it brings the old soil with it” (quoting Justice Felix Frankfurter, Some Reflections on the Reading of 
Statutes, 47 Colum. L. Rev. 527, 537 (1947) (internal quotation marks omitted)).  We find that the legislative history 
of the Budget Act further supports this view.  One commenter notes that the Budget Act conferees chose the Senate 
version of the relevant statutory definitions, including the use of the term “public switched network,” over the House 
version, which used the term “public switched telephone network,” and argues that Congress thereby rejected the 
latter term.  See OTI New America Reply at 65-66.  We note, however, that the conferees also expressly identified 
the substantive differences between the House and Senate versions of the definitions, and notably absent from their 
list was any contrast between the Senate’s use of “public switched network” and the House’s use of “public 
switched telephone network,” suggesting that the conferees did not view the two terms as a significant difference.  
See H.R. Conf. Rep. 103-213, 496 (1993).
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section 332(d)(2), in which Congress provided that commercial mobile service must provide a service that 
is interconnected with “the public switched network.”281  We find that the use of the definite article “the” 
and singular term “network” shows that Congress intended “public switched network” to mean a single, 
integrated network.  We therefore agree with commenters who argue that it was not meant to encompass 
multiple networks whose users cannot necessarily communicate or receive communications across 
networks.282  Consistent with Congress’s directive to define “the public switched network,” the restored 
definition reflects that the public switched network is a singular network that “must still be interconnected 
with the local exchange or interexchange switched network as it evolves,” as opposed to multiple 
networks that need not be connected to the public telephone network.283  That the Commission’s original 
interpretation better reflects Congressional intent is further evidenced by the fact that, although Congress 
has amended the Communications Act and section 332 on multiple occasions since the Commission 
defined the term, it has never changed the Commission’s interpretation.284  

77. We also restore the definition of “interconnected service” that existed prior to the Title II 
Order.  Prior to that Order, the term was defined under the Commission’s rules as a service “that gives 
subscribers the capability to communicate to or receive communication from all other users on the public 
switched network.”285  The Title II Order modified this definition by deleting the word “all,” finding that 
mobile broadband Internet access service should still be considered an interconnected service even if it 
only enabled users to communicate with “some” other users of the public switched network rather than 
all.286  We agree with commenters who argue that the best reading of “interconnected service” is one that 
enables communication between its users and all other users of the public switched network.287  This 
reading ensures that the public switched network remains the single, integrated network that we find 
Congress intended in Section 332(d)(2), as reflected in the statutory definition of “interconnected service” 
as one that is interconnected with “the public switched network.”288

(Continued from previous page)  
281 47 U.S.C. § 332(d)(2) (emphasis added).
282 See, e.g., CTIA Comments at 49-50; T-Mobile Comments at 16; Verizon Comments at 46; CTIA Reply at 30-36.
283 Wireless Broadband Internet Access Order, 22 FCC Rcd at 5918, para. 45, n.119.
284 See, e.g., Telecommunications Act of 1996, Pub. L. No. 104-104, § 704(b) (amending section 332 of the 
Communications Act).  Similarly, we do not agree with commenters arguing that the availability of VoIP 
applications that use numbering systems that allow IP-calls to NANP numbers, and the consumer use of such 
applications, supports the inclusion of Internet Protocol addresses in the definition of the public switched network.  
See Letter from Erica Portnoy and Dr. Jeremy Gillula, Electronic Frontier Foundation to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 17-108 (filed Dec. 6, 2017) at 2; OTI New America Comments at 84-87; see also 
Letter from Scott Jordan to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 2-3 (filed Dec. 11, 2017) 
(pointing to ENUM as “a standard that allows an application to use broadband Internet access service to address the 
party with which they wish to communicate using a NANP address.”).  As we further discuss elsewhere in 
connection with the term “interconnected service,” we find the best interpretation is to classify a service under 
section 332 based solely on the nature of the service offered.  Even if we were to consider such applications, 
however, we find that the public switched telephone network and the Internet are and will continue to be distinct and 
separate networks, and cannot be considered a singular, integrated network as intended by the term “the public 
switched network.”  See also T-Mobile Comments at 16-17; Verizon Comments at 48; AT&T Reply at 84.  The 
deployment of the Internet of Things (IoT), for example, will mean a dramatic increase in the number of non-VoIP-
capable end-points, such as IP-enabled televisions, washing machines, and thermostats, and other smart devices.  
See Verizon Comments at 48.
285 47 CFR § 20.3 (2014) (emphasis added).
286 See Title II Order, 30 FCC Rcd at 5787-88, para. 402.
287 See, e.g., AT&T Comments at 94; Verizon Comments at 49.
288 See 47 U.S.C. § 332(d)(2); 47 CFR § 20.3.  The Title II Order rejected this reading on the ground that the 
Commission has previously recognized that interconnected services may be limited in certain ways.  See Title II 

(continued….)
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78. Some commenters who argue that the Title II Order’s revised definitions should be 
maintained point to Congress’s delegation of interpretational authority to the Commission and the 
Commission’s previous position that it could define the public switched network based on new 
technology and consumer demand.289  In defining the terms “public switched network” and 
“interconnected service” in the Second CMRS Report and Order, however, the Commission recognized 
that commercial mobile service must still be interconnected with the local exchange or interexchange 
switched network, and it stated that “any switched common carrier service that is interconnected with the 
traditional local exchange or interexchange switched network will be defined as part of that network for 
purposes of our definition of ‘commercial mobile radio services.’”290  Further, although the Title II Order 
found that the revised definitions adopted at that time were warranted as better reflecting current 
technological developments, including the “rapidly growing and virtually universal use of mobile 
broadband service” and the “universal access provided . . . by and to mobile broadband,” the Commission 
expressly noted that its determination was “a policy judgment that section 332(d) expressly delegated to 
the Commission, consistent with its broad spectrum management authority under Title III.”291  We find 
that this analysis places undue weight on the wide availability of a mobile service, as being effectively 
available to a substantial portion of the public is merely one of the definitional criteria.292  In light of 

Order, 30 FCC Rcd at 5787-88, para. 402.  While an interconnected service is required to provide its users with the 
capability to communicate with or receive communication from all other users of the public switched network, the 
Commission has permitted an interconnected service to restrict access to the public switched network in certain 
limited ways (such as the blocking of 900 numbers).  This limited exception to general access has existed since the 
original definition of the term “interconnected service” was adopted, see 47 CFR § 20.3 (providing that a mobile 
service “offers interconnected service even if the service allows subscribers to access the public switched network 
only during specified hours of the day, or if the service provides general access to points on the public switched 
network but also restricts access in certain limited ways”), and the record does not demonstrate that it has caused 
confusion or misunderstandings about what services may be considered interconnected.  Accordingly, we will 
continue to apply the definition of “interconnected service” in this fashion, and we see no need to codify any 
language further clarifying the exception.  We agree with Verizon, however, that “[t]here is a massive difference 
between limited, targeted restrictions that deny access to certain points on the network and the situation envisioned 
by the Title II Order, where millions of users on what is ostensibly the same network are incapable of reaching each 
other.”  Verizon Comments at 49, n.184.  
289 AARP Comments at 32-34; NASUCA Comments at 18-20; OTI New America Comments at 79-83; Ryan Blake 
Comments at 1. 
290 See Second CMRS Report and Order, 9 FCC Rcd at 1436-37, para. 59.  We disagree with commenters arguing 
that, by not including IP addresses in the definition of the public switched network, the Commission would be 
failing to recognize the evolution of mobile network technologies that have blurred the lines between circuit 
switched and packet switched networks.  See Letter from Erica Portnoy and Dr. Jeremy Gillula, Electronic Frontier 
Foundation to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 4 (filed Dec. 6, 2017).  The 
Commission’s original decision properly reflects that the public switched network should not be defined in a static 
way and should reflect that the public switched network is continuously growing and changing, but also ensures that, 
as it grows and evolves, the public switched network remains a single integrated network incorporating the 
traditional local and interexchange telephone networks and enabling users to send or receive messages to or from all 
other users.  See Second CMRS Report and Order, 9 FCC Rcd at 1436-37, paras. 59, 60.
291 See Title II Order, 30 FCC Rcd at 5786, para. 399.
292 The Commission found that the updated definitions would be consistent with Congress’s intent to create a 
symmetrical regulatory framework among mobile services that were similarly “broadly available” to the public.  See 
Title II Order, 30 FCC Rcd at 5786, para. 399.  While we agree that Congress intended, in adopting section 332, to 
regulate similar mobile services symmetrically, we do not believe that Congress intended for the Commission to 
regulate mobile services symmetrically simply because they are similarly “broadly available.”  First, being 
“effectively available to a substantial portion of the public” is a necessary, but not sufficient, requirement for 
classification as commercial mobile service.  Second, as noted, Congress set as the touchstone for regulatory 
symmetry only those mobile services that are “functionally equivalent.”
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definitional analysis discussed above, as well as the public policy considerations that we have found to 
support our decision to classify broadband Internet access service as an information service, we find 
under the same authority that such developments do not persuade us to retain the modified definitions.

79. We find that mobile broadband Internet access service does not meet the regulatory 
definition of “interconnected service” that the Commission originally adopted in 1994 and which we 
readopt today, and therefore it does not meet the definition of commercial mobile service.  As the 
Commission found in the Wireless Broadband Internet Access Order, “[m]obile wireless broadband 
Internet access service in and of itself does not provide the capability to communicate with all users of the 
public switched network” because it does “not use the North American Numbering Plan to access the 
Internet, which limits subscribers’ ability to communicate to or receive communications from all users in 
the public switched network.”293  Accordingly, it is “not an ‘interconnected service’ as the Commission 
has defined the term in the context of section 332.”294

80. We disagree with the conclusion in the Title II Order that, because an end user can use a 
separate application or service that rides on top of the broadband Internet access service for 
interconnected communications, mobile broadband Internet access service meets the definition of 
“interconnected service.”295  We find that the definition of “interconnected service” focuses on the 
characteristics of the offered mobile service itself.  Thus, the service in question must itself provide 
interconnection to the public switched network using the NANP to be considered an interconnected 
service.  Our interpretation is consistent with Commission precedent that, prior to the Title II Order, had 
classified a service based on the nature of the service itself.296  This interpretation is also consistent with 
section 332(d)(1), which defines commercial mobile service as a service that itself “makes interconnected 
service available . . . to the public,” and with section 332(d)(2), which defines “interconnected service” as 
“service that is interconnected with the public switched network.”297  These statutory definitions focus on 
the functions of the service itself rather than “whether the service allows consumers to acquire other 
services that bridge the gap to the telephone network.”298  

(Continued from previous page)  
293 Wireless Broadband Internet Access Order, 22 FCC Rcd at 5917-18, para. 45 (emphasis in original).
294 Id.
295 See Title II Order, 30 FCC Rcd at 5786, para. 400.
296 See, e.g., Wireless Broadband Internet Access Order, 22 FCC Rcd at 5917-18, paras. 45-46 (recognizing that the 
regulatory classification of VoIP services is irrelevant to the regulatory classification of the separate mobile 
broadband Internet access service); see also Time Warner Cable Request for Declaratory Ruling that Competitive 
Local Exchange Carriers May Obtain Interconnection under Section 251 of the Communications Act of 1934, as 
Amended, to Provide Wholesale Telecommunications Services to VoIP Providers, Memorandum Opinion and Order, 
22 FCC Rcd 3513, 3520-21, paras. 15-16 (WCB 2007) (noting the “regulatory classification of the [VoIP] service 
provided to the ultimate end user has no bearing on” the regulatory status of the entities transmitting [the VoIP] 
traffic); see also Worldcall Interconnect, Inc. a/k/a/ Evolve Broadband, Complainant v. AT&T Mobility LLC, 
Defendant, Order on Review, 32 FCC Rcd 7144, 7145-46, paras. 4-6 (2017) (finding that, where roaming service 
that complainant requested was use of defendant’s broadband Internet access service, roaming dispute should be 
governed by data roaming rule rather than the CMRS roaming rule even where complainant sought to use 
defendant’s broadband Internet access roaming service to provide complainant’s subscribers with switched voice 
service).
297 47 U.S.C. § 332(d)(1), (2).
298 Verizon Comments at 47 (emphasis omitted).  Thus, we are not persuaded by arguments that “applications such 
as Google Voice reflect the fully interconnected nature of the mobile broadband and legacy telephone networks.”  
OTI New America Comments at 84.  Our determination reflects that the relevant service must itself be an 
“interconnected service,” and not merely a capability to acquire interconnection.  We further note that viewing 
broadband Internet access service as a distinct service from application layer services that may be accessed by it, 
even if the applications are pre-installed in the mobile device offered by the provider, ensures that similar mobile 
broadband Internet access services are not regulated in a disparate fashion based on what applications a particular 

(continued….)
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81. Consistent with the Commission’s analysis in the Wireless Broadband Internet Access 
Order, the fact that “consumers are now able to use a variety of Internet-enabled applications that allow 
them to send calls and texts to NANP end-points”299 does not make mobile broadband Internet access 
service itself an interconnected service as defined by our rules.300  The increased use and availability of 
mobile VoIP applications does not change the fact that mobile broadband Internet access as a core service 
is distinct from the service capabilities offered by applications (whether installed by a user or hardware 
manufacturer) that may ride on top of it.301  When viewed as a distinct service, it is apparent that today’s 
mobile broadband Internet access service itself does not enable users to reach NANP telephone numbers 
and therefore cannot be considered an interconnected service.302

82. Moreover, in light of the determination above that mobile broadband Internet access 
service should be restored to its classification as an information service, and consistent with our findings 
today that reinstating this classification will serve the public interest, we also find that it will serve the 
public interest for the Commission to exercise its statutory authority to return to its original conclusion 
that mobile broadband Internet access is not a commercial mobile service.303  No one disputes that, 

provider chooses to install in their offered devices.  This is consistent with the fundamental purpose under section 
332 of regulatory symmetry between similar mobile services, and also avoids regulatory inconsistencies that would 
result when mobile devices are brought to a particular service provider by the consumer that do not include the 
provider’s choice of pre-installed apps.  While OTI New America argues that the need to obtain such apps to make 
an interconnected call does not make mobile broadband Internet access service different from traditional telephone 
service, which has always required customer premises equipment to complete an interconnected call, see OTI New 
America Reply at 56, we find the analogy inapt.  With traditional CMRS, even where consumers obtain their 
premises equipment or mobile devices separately, the function of interconnection is provided by the purchased 
mobile service itself.  Because the focus is solely on the relevant service provided, we also disagree that physical 
connections between networks, in and of themselves, establish that the relevant services are interconnected, and we 
further disagree that mobile broadband Internet access service should be considered an interconnected service 
simply because a separate interconnected voice service may be provided using the same packet-switched network 
layer.  See Letter from Erica Portnoy and Dr. Jeremy Gillula, Electronic Frontier Foundation, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 17-108, at 3-4 (filed Dec. 6, 2017).
299 OTI New America Comments at 84.
300 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5917-18, para. 45 (finding that, because “users of 
a mobile wireless broadband Internet access service need to rely on another service or application, such as certain 
[VoIP] services that rely in part on the underlying Internet access service, to make calls to, and receive calls from, 
‘all other users on the public switched network,’” mobile broadband Internet access service is not itself an 
interconnected service as the Commission has defined the term under section 332).  
301 See, e.g., CTIA Comments at 52; Mobile Future Comments at 13; AT&T Reply at 83-84.
302 We do not here address whether IP-based services or applications such as Wi-Fi Calling or VoLTE would meet 
the definition of “interconnected service” under section 332 and the Commission’s rules.  We disagree with OTI 
New America’s argument that the growing availability of Wi-Fi Calling provided by mobile carriers that also offer 
mobile broadband Internet access service supports the classification of mobile broadband Internet access service as a 
commercial mobile service.  See OTI New America Reply at 57-59.  The two are distinct services and subject to 
separate classification determinations.  Similarly, even if providers are increasingly offering voice service and 
mobile broadband Internet access service together, this does not support classifying and regulating the latter in the 
same way as the former.  OTI New America Reply at 54, 60-61.  Providers have long offered multiple services of 
mixed classification, subject to the rule that they are regulated as common carriers to the extent they offer services 
that are subject to Title II regulation.  See, e.g., 47 U.S.C. § 153(51) (providing that a telecommunications carrier 
“shall be treated as a common carrier under this chapter only to the extent that it is engaged in providing 
telecommunications services”).  
303 We note that commenters who support the Title II Order’s revised definition of “public switched network” do not 
dispute that Congress expressly delegated authority to the Commission to define the key terms, i.e., “public switched 
network” and “interconnected service.”  See, e.g., AARP Comments at 32-34; NASUCA Comments at 18-20; OTI 
New America Comments at 79-83.
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consistent with the Commission’s previous findings, if mobile broadband Internet access service were a 
commercial mobile service for purposes of section 332 and were also classified as an information service, 
such a regulatory framework could lead to contradictory and absurd results.304  Among these problems, as 
the Commission explained in 2007, is that a contrary reading of the Act would result in an internal 
contradiction within the statutory framework, because section 332 would require that the service provider 
be treated as a common carrier insofar as it provides mobile wireless broadband Internet access service, 
while section 3 clearly would prohibit the application of common carrier regulation of such a service 
provider’s provision of that service.305  Indeed, the Title II Order, like the 2007 Wireless Broadband 
Internet Access Order, recognized and sought to avoid the significant problems in construing section 332 
in a manner that set up this “statutory contradiction” with the scope of Title II.306  Construing the CMRS 
definition to exclude mobile broadband Internet access service as an information service similarly avoids 
this contradiction, furthers the Act’s overall intent to allow information services to develop free from 
common carrier regulations, and is consistent with the public policy analysis in connection with our 
determination to reclassify mobile broadband Internet access as an information service.307  Further, it 
avoids the absurd result of singling out mobile providers of broadband Internet access service for such 
common carrier regulation while freeing fixed broadband Internet access services from such regulation, 
notwithstanding that, as discussed elsewhere in this Order, there is generally greater competition in the 
provision of mobile broadband Internet access service than in fixed broadband Internet access service.  

83. In addition to finding that mobile broadband Internet access is not a commercial mobile 
service, we also adopt our proposal to reconsider the Commission’s analysis regarding functional 
equivalence in the Title II Order.308  We find that the test for functional equivalence adopted in the 
Second CMRS Report and Order reflects the best interpretation of section 332.  Under this test, a variety 
of factors will be evaluated to make a determination whether the mobile service in question is the 
functional equivalent of a commercial mobile radio service, including: consumer demand for the service 
to determine whether the service is closely substitutable for a commercial mobile radio service; whether 
changes in price for the service under examination, or for the comparable commercial mobile radio 
service would prompt customers to change from one service to the other; and market research information 
identifying the targeted market for the service under review.309  In contrast, as noted above, the Title II 
Order based its finding of functional equivalence on the notion that “like commercial mobile service, 

304 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5919-21, paras. 48-56.  
305 See id.
306 Title II Order, 30 FCC Rcd at 5788, para. 403; USTelecom, 825 F.3d at 724.
307 See Stevens Report, 13 FCC Rcd at 11511, para. 21; see also 47 U.S.C. § 231(e)(4) (excluding 
“telecommunications services” from the definition of “Internet access service”).  We note that wireless services 
similar to mobile broadband Internet access service were not available in the market place in 1993 when Congress 
adopted section 332 or, in 1996, when Congress adopted the section 3 definition of “telecommunication carrier.”  
308 For the same reasons discussed below with respect to our authority to revisit the classification of broadband 
Internet access service, we disagree with arguments regarding limits on the Commission’s ability to revisit the Title 
II Order’s findings regarding functional equivalence.  See NTCH/Flat Wireless Comments at 16 (“Just as courts are 
bound by the earlier decisions of the same court, the Commission cannot discard its prior decisions just because it 
disagrees with them.”).  In addition, we note that the Title II Order, in reaching the conclusion that mobile 
broadband Internet access was a commercial mobile service, relied in part on the need to avoid a statutory 
contradiction with its determination that the service was a telecommunications service.  See Title II Order, 30 FCC 
Rcd at 5788, para. 403.  Given our decision to restore the original classification of mobile broadband Internet access 
service as an information service, this change additionally warrants revisiting our conclusions with regard to the 
classification of mobile broadband Internet access service under section 332.
309 See Second CMRS Report and Order, 9 FCC Rcd at 1447-48, para. 80; 47 CFR § 20.9(14)(ii)(B).  We again note 
that we are recodifying these factors under section 20.3 of the Commission’s rules, but not modifying their 
substance.  See CMRS Presumption Order, FCC 17-167.
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[mobile broadband Internet access] is a widely available, for profit mobile service that offers mobile 
subscribers the capability to send and receive communications on their mobile device to and from the 
public.”310  Commenters who support the classification of mobile broadband Internet access service as a 
commercial mobile service similarly contend that mobile broadband Internet access service shares no 
similarities with other private mobile services such as taxi dispatch services and that, in contrast, “there is 
no networked service more open, interconnected, and universally offered than mobile broadband Internet 
access service.”311  

84. We believe the test of functional equivalence adopted in the Second CMRS Report and 
Order hews much more faithfully to the intent of Congress than the approach applied in the Title II Order 
or the analyses in the record focusing on the extent of service availability.312  If Congress meant for 
widespread public access to a widely used service to be the determining factor for what is “functionally 
equivalent” to a commercial mobile service, it would not have included being “interconnected with the 
public switched network” in the statutory definition of the service.313  Although the Commission has 
discretion to determine whether services are functionally equivalent, we find that the Title II Order’s 
reliance on the public’s “ubiquitous access” to mobile broadband Internet access service alone was 
insufficient to establish functional equivalency.  In contrast, the test established in the Second CMRS 
Report and Order provides a thorough consideration of factors that are indicative of whether a service is 
closely substitutable in the eyes of consumers for a commercial mobile service.314

85. Applying the test adopted by the Commission in the Second CMRS Report and Order, we 
find that mobile broadband Internet access service today is not the functional equivalent of commercial 
mobile service as defined by the Commission.315  We note again that, under this test, services not meeting 
the definition of commercial mobile service are presumed to be not functionally equivalent, a 
presumption particularly intuitive here in light of the functional differences between traditional 
commercial mobile services like mobile voice and today’s mobile broadband services.  The evidence on 
demand substitutability only reinforces this presumption.  First, mobile broadband Internet access service 
and traditional mobile voice services have different service characteristics and intended uses.  Consumers 
purchase mobile broadband Internet access service to access the Internet, on-line video, games, search 

310 Title II Order, 30 FCC Rcd at 5789, para. 404.  The order added that “both mobile broadband Internet access 
service and commercial mobile service provide their users with a service that enables ubiquitous access to the vast 
majority of the public.”  Id. at 5790, para. 407.
311 OTI New America Comments at 76-77; see also id. at 95-96 & n.269 (pointing out differences between mobile 
broadband Internet access service and private mobile services regulated under Part 90 of the Commission’s rules).  
We note that the statute directs us to determine whether mobile broadband Internet access is functionally equivalent 
to a commercial mobile service, not whether it is functionally dissimilar from certain systems classified as private 
mobile.
312 See Second CMRS Report and Order, 9 FCC Rcd at 1447, paras. 78, 79.
313 47 U.S.C. §§ 332(d)(1), 332(d)(2).  Indeed, the relevant House Report, in describing “private carriers” that under 
the current law were offering service “[f]unctionally . . . indistinguishable” from carriers classified as common 
carriers, highlighted that these private carriers were offering services interconnected with the public switched 
network.  See H.R. Rep. 103-111, at 259-60 (1993).  See also Second CMRS Report and Order, 9 FCC Rcd at 1434, 
para. 54 (finding that “[t]he purpose underlying the congressional approach . . . is to ensure that a mobile service that 
gives its customers the capability to communicate to or receive communication from other users of the public 
switched network should be treated as a common carriage offering (if the other elements of the definition of 
commercial mobile radio service are also present, or if the service can be deemed the functional equivalent of 
CMRS)”).
314 Second CMRS Report and Order, 9 FCC Rcd at 1447-48, para. 80.
315 See 47 U.S.C. § 332(d)(3).  We make a conforming revision to the definition of “commercial mobile radio 
service” in section 20.3 of the Commission’s rules to reflect our determination that mobile broadband Internet access 
service is not the functional equivalent of commercial mobile service.
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engines, websites, and various other applications, while they purchase mobile voice service solely to 
make calls to other users using NANP numbers.  Pricing and marketing information similarly support the 
conclusion that today mobile broadband Internet access service and traditional mobile voice services are 
not “closely substitutable.”  Such evidence suggests, for example, that mobile service providers target 
different types of customer groups when advertising voice, as opposed to mobile broadband Internet 
access service.316  Moreover, at this time, voice-only mobile services tend to be much less expensive than 
mobile broadband Internet access services, and they appear to be targeted to consumers who seek low-
cost mobile service.317  Currently, for example, unlimited voice and text only plans may range from $15 
to $25 per month.318  In contrast, unlimited mobile broadband Internet plans may range from $60 to $90 
per month for a single line.319  Nothing in the record suggests that changing the price for one service by a 
small but significant percentage would prompt a significant percentage of customers to move to the other 
service.320  Accordingly, under the functional equivalence standard adopted in the CMRS Second Report 
and Order, we find that mobile broadband Internet access today is not the functional equivalent of 
commercial mobile service.  The two services have different service characteristics and intended uses and 
are not closely substitutable for each other, as evidenced by the fact that changes in price for one service 
generally will not prompt significant percentages of customers to change from one service to the other.

C. Public Policy Supports Classifying Broadband Internet Access Service As An 
Information Service

86. While our legal analysis concluding that broadband Internet access service is best 
classified as an information service under the Act is sufficient grounds alone on which to base our 
classification decision, the public policy arguments advanced in the record and economic analysis 
reinforce that conclusion.  We find that reinstating the information service classification for broadband 
Internet access service is more likely to encourage broadband investment and innovation, furthering our 
goal of making broadband available to all Americans and benefitting the entire Internet ecosystem.  For 
almost 20 years, there was a bipartisan consensus that broadband should remain under Title I,321 and ISPs 

(Continued from previous page)  
316 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile 
Services, Nineteenth Report, 31 FCC Rcd 10534, 10615, para. 112 (WTB 2016) (describing industry efforts to target 
budget-minded consumers relying on non-smartphones). 
317 See, e.g., Cricket Wireless, Cell Phone Plans, https://www.cricketwireless.com/cell-phone-plans (promoting 
availability of “Talk & Text-No Data Access” plan, “Not a smartphone user? Talk & Text keeps it simple with 
unlimited calls and texts - no data access.”); Republic Wireless, Plans, https://republicwireless.com/cell-phone-plans 
(offering 0 GB plan for “Talk & Texters”). 
318 See, e.g., Cricket Wireless, Cell Phone Plans, https://www.cricketwireless.com/cell-phone-plans; Republic 
Wireless, Plans, https://republicwireless.com/cell-phone-plans/. 
319 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile 
Services, WT Docket No. 17-69, Twentieth Report, 32 FCC Rcd 8968, 9007, Chart III.A.1 (2017).
320 AT&T Comments at 92; CTIA Comments at 53; Verizon Comments at 49-50. 
321 See, e.g., National Multicultural Organizations Comments at 8 (citing a 1996 speech by Chairman Kennard, 
William E. Kennard, Chairman, FCC, Remarks Before the Federal Communications Bar Northern California 
Chapter (July 20, 1999), https://transition.fcc.gov/Speeches/Kennard/spwek924.html); Internet Policy Statement, 20 
FCC Rcd at 14986; Open Internet Order, 25 FCC Rcd at 17931, para. 43; USTelecom Comments at 2; Cisco 
Comments at 5; Mobile Future Nov. 2, 2017 Ex Parte Letter, Attach. Net Neutrality and the Role of Antitrust: 
Hearing Before Subcomm. on Regulatory Reform, Commercial, and Antitrust Law, H. Comm. on the Judiciary, 
(2017) (testimony of The Hon. Robert M. McDowell), at 7-9 (McDowell Testimony).  

https://www.cricketwireless.com/cell-phone-plans
https://republicwireless.com/cell-phone-plans
https://www.cricketwireless.com/cell-phone-plans
https://republicwireless.com/cell-phone-plans/
https://transition.fcc.gov/Speeches/Kennard/spwek924.html
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cumulatively invested $1.5 trillion in broadband networks between 1996 and 2015.322  During that period 
of intense investment, broadband deployment and adoption increased dramatically, as the combined 
number of fixed and mobile Internet connections increased from 50.2 million to 355.2 million from 2005 
to 2015,323 and even as early as 2011, a substantial majority of Americans had access to broadband at 
home.324  As of 2016, roughly 91 percent of homes had access to networks offering 25 Mbps,325 and there 
were 395.9 million wireless connections, twenty percent more than the U.S. population.326  Mobile data 
speeds have also dramatically increased, with speeds increasing 40-fold from the 3G speeds of 2007.327  
Cable broadband speeds increased 3,200 percent between 2005 and 2015,328 while prices per Mbps fell by 
more than 87 percent between 1996 and 2012.329

87. Based on the record in this proceeding, we conclude that economic theory, empirical 
studies, and observational evidence support reclassification of broadband Internet access service as an 
information service rather than the application of public-utility style regulation on ISPs.  We find the Title 
II classification likely has resulted, and will result, in considerable social cost, in terms of foregone 
investment and innovation.  At the same time, classification of broadband Internet access service under 
Title II has had no discernable incremental benefit relative to Title I classification.330  The regulations 
promulgated under the Title II regime appear to have been a solution in search of a problem.  Close 
examination of the examples of harm cited by proponents of Title II to justify heavy-handed regulation 
reveal that they are sparse and often exaggerated.  Moreover, economic incentives, including competitive 
pressures, support Internet openness.  We find that the gatekeeper theory, the bedrock of the Title II 

322 USTelecom Comments at 3 (citing USTelecom, Broadband Investment, http://www.ustelecom.org/broadband-
industry/broadband-industry-stats/investment (“Broadband provider network capital expenditures in 2015 were $76 
billion . . . [w]ith investments totaling around $1.5 trillion since 1996. . . .”)).  Commenters who claim recent growth 
in online video streaming services is evidence of the need for Title II regulation ignore the fact that the growth of 
online video streaming services was largely made possible by the network investments made under Title I and as 
such demonstrates instead the success of the longstanding light-touch framework under Title I.  Compare Free Press 
Comments at 87, with NCTA Reply at 19 (“Free Press fails to recognize the massive network investments and 
upgrades undertaken by BIAS providers before the Title II Order—when the Title I framework remained in place—
were primarily responsible for the explosion of streaming video services.”) and AT&T Oct. 31, 2017 Ex Parte 
Letter, Israel & Keating Decl. at 46 (showing roughly even rates of growth for Netflix and Hulu year-to-year from 
2012-2016).  
323 Comcast Comments, Appx. A (citing FCC, Internet Access Services Report: Status as of December 31, 2015, at 
2; FCC, Internet Access Services Report: Status as of December 31, 2010, at 3; FCC, High-Speed Services for 
Internet Access: Status as of December 31, 2005, at 1 (all reporting connections over 200 kbps in at least one 
direction)). 
324 Data indicate that 95.7 percent of Americans live in a census block that at least one ISP reports supplying Internet 
access at speeds of at least 25 Mbps down and 3 Mbps up.  See FCC Form 477 Subscription Data, December 2016; 
U.S. Census Bureau, 2010 Census Data, Summary File 1, https://www.census.gov/2010census/data/; Cisco 
Comments at 3, n.9 (citing Kathryn Zickuhr & Aaron Smith, Home Broadband 2013, Pew Research Center (Aug. 
26, 2013), http://www.pewinternet.org/2013/08/26/home-broadband-2013/#fn-40-5 (“[A]bout 98% of U.S. 
households live in areas where they have access to broadband Internet connections as of July 2011.”)).
325 USTelecom Comments at 5-6.
326 CTIA Comments at 3. 
327 Verizon Comments, Exh. A at 24 (citing CTIA, Wireless Snapshot 2017, available at 
https://www.ctia.org/docs/default-source/default-document-library/ctia-wireless-snapshot.pdf). 
328 NCTA Comments at 29.
329 NCTA Comments at 30 (citing Comments of Comcast Corp., GN Docket No. 12-228, at 12 (filed Sept. 20, 
2012)).
330 For a summary comparison of benefits and costs, see infra Part V.

http://www.ustelecom.org/broadband-industry/broadband-industry-stats/investment
http://www.ustelecom.org/broadband-industry/broadband-industry-stats/investment
https://www.census.gov/2010census/data/
http://www.pewinternet.org/2013/08/26/home-broadband-2013/#fn-40-5
https://www.ctia.org/docs/default-source/default-document-library/ctia-wireless-snapshot.pdf
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Order’s overall argument justifying its approach, is a poor fit for the broadband Internet access service 
market.  Further, even if there may be potential harms, we find that pre-existing legal remedies, 
particularly antitrust and consumer protection laws, sufficiently address such harms so that they are 
outweighed by the well-recognized disadvantages of public utility regulation.  As such, we find that 
public policy considerations support our legal finding that broadband Internet access service is an 
information service under the Act.

1. Title II Regulation Imposes Substantial Costs on the Internet Ecosystem

88. The Commission has long recognized that regulatory burdens and uncertainty, such as 
those inherent in Title II, can deter investment by regulated entities and, until the Title II Order, its 
regulatory framework for cable, wireline, and wireless broadband Internet access services reflected that 
reality.331  This concern is well-documented in the economics literature on regulatory theory, and the 
record also supports the theory that the regulation imposed by Title II will negatively impact investment.  
The balance of the evidence in the record suggests that Title II classification has reduced ISP investment 
in broadband networks, as well as hampered innovation, because of regulatory uncertainty.  The record 
also demonstrates that small ISPs, many of which serve rural consumers, have been particularly harmed 
by Title II.  And there is no convincing evidence of increased investment in the edge that would 
compensate for the reduction in network investment. 

89. Investment by ISPs.  As the Commission has noted in the past, increased broadband 
deployment and subscribership require investment, and the regulatory climate affects investment.332  The 
mechanisms by which public utility regulation can depress investment by the regulated entity are well-
known in the regulatory economics literature.  The owners of network infrastructure make long-term, 
irreversible investments.  In theory, public utility regulation is intended to curb monopoly pricing just 
enough that the firm earns a rate of return on its investments equivalent to what it would earn in a 
competitive market.  In practice, public utility regulation can depress profits below the competitive rate of 
return for a variety of reasons.  This reduction in the expected return reduces the incentive to invest.333 
Importantly, the risk that regulation might push returns below the competitive level also creates a 
disincentive for investment.334 

90. We first look to broadband investment in the aggregate and find that it has decreased 
since the adoption of the Title II Order.  ISP capital investment increased each year from the end of the 

331 See Cable Modem Order, 17 FCC Rcd at 4802, para. 5; Wireline Broadband Classification Order, 20 FCC Rcd 
at 14865, para. 19; BPL-Enabled Broadband Order, 21 FCC Rcd at 13285, paras. 7-8; Wireless Broadband Internet 
Access Order, 22 FCC Rcd at 5902, para. 2.  Congress has similarly recognized the burdens associated with 
regulation.  For example, the 1996 Act states its purpose is to “reduce regulation,” and directs the Commission to 
regularly review regulations and repeal those it deems unnecessary or harmful to investment, competition, and the 
public interest.  Preamble to Telecommunications Act of 1996, Pub. L. No 104-104, 110 Stat. 56 (1996); 47 U.S.C. 
§§ 161, 257.
332 See Cable Modem Order, 17 FCC Rcd at 4802, para. 5 (“Second, we believe ‘broadband services should exist in 
a minimal regulatory environment that promotes investment and innovation in a competitive market.’  In this regard, 
we seek to remove regulatory uncertainty that in itself may discourage investment and innovation.  And we consider 
how best to limit unnecessary and unduly burdensome regulatory costs.”), quoting Appropriate Framework for 
Broadband Access to the Internet Over Wireline Facilities, Universal Service Obligations of Broadband Providers, 
CC Docket No. 02-33, Notice of Proposed Rulemaking 17 FCC Rcd 3019, 3022 para. 5 (2002).
333  See Graeme Guthrie, Regulating Infrastructure: The Impact on Risk and Investment, 44 J. Econ. Literature 925, 
950-51 (2006) (Guthrie Article).  This article provides a survey of the economic literature on the ways regulation 
can affect investment.
334 Id. at 954.
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recession in 2009 until 2014, when it peaked.335  In 2015, capital investment by broadband providers 
appears to have declined for the first time since the end of the recession in 2009.336  And investment levels 
fell again in 2016—down more than 3 percent from 2014 levels.337  Although declines in broadband 
capital investments have occurred in the past with changes in the business cycle, the most recent decline 
is particularly curious given that the economy has not experienced a recession in recent years but rather 
has been growing.  While observing trends in the data by itself cannot establish the cause of directional 
movements, the stark trend reversal that has developed in recent years suggests that changes to the 
regulatory environment created by the Title II Order have stifled investment.  In addition to data trends, 
the record contains a variety of other studies, using different methodologies which seek to determine how 
imposition of public-utility style regulation might affect ISPs’ investments.

91. Comparisons of ISP investment before and after the Title II Order suggest that 
reclassification has discouraged investment.  Performing such a comparison, economist Hal Singer 
concluded that ISP investment by major ISPs fell by 5.6 percent between 2014 and 2016.338  Singer 
attempted to account for a few significant factors unrelated to Title II that might affect investment, by 
subtracting some investments that are clearly not affected by the regulatory change (such as the 
accounting treatment of Sprint’s telephone handsets, AT&T’s investments in Mexico, and DirecTV 
investments following its acquisition by AT&T in the middle of this period).339  In contrast, Free Press 
presents statistics340 that it claims demonstrate that broadband deployment and ISP investment 
“accelerated” 341 to “historic levels”342 after the Commission approved the Title II Order.  But Free Press 
fails to account for factors such as foreign investment and the appropriate treatment of handsets as capital 
expenditures, as Singer did.  

92. A comparative assessment that adjusted the Free Press and Singer numbers so that they 
covered the same ISPs, spanned the same time period, and subtracted investments unaffected by the 
regulatory change, found that both sets of numbers demonstrate that ISP investment fell by about 3 
percent in 2015 and by 2 percent in 2016.343  A Free State Foundation calculation using broadband capital 
expenditure data for 16 of the largest ISPs reached a result similar to Singer’s, but this analysis simply 

335 See Patrick Brogan, Broadband Investment Continues Trend Down in 2016, USTelecom Research Brief (Oct. 31, 
2017), 
https://www.ustelecom.org/sites/default/files/documents/Broadband%20Investment%20Trending%20Down%20in%
202016.pdf. 
336 Id.
337 Id.; see also Anna-Maria Kovacs, The Effect of Title II Classification on Wireless Investment (July 2017), 
http://cbpp.georgetown.edu/sites/cbpp.georgetown.edu/files/Kovacs%20-
%20Title%20II%20and%20wireless%20investment.pdf (finding that “in the last three years wireless capital 
investment (capex) has slowed, with a precipitous decline in 2016” that “coincided with and was likely caused at 
least in part by investors’ and the industry’s reaction to” the Title II Order’s “common-carrier regulation [of] mobile 
broadband”).
338 See Hal J. Singer, 2016 Broadband Capex Survey: Tracking Investment in the Title II Era (Mar. 1, 2017), 
https://haljsinger.wordpress.com/2017/03/01/2016-broadband-capex-survey-tracking-investment-in-the-title-ii-era/.
339 However, Singer’s calculations do not control for some factors that influence investment, such as the “lumpiness” 
of capital investment and technological change.  See, e.g., AARP Comments at 51-54.
340 Free Press Comments at 86-144.
341 Id. at 86.
342 Id.
343 Doug Brake, ITIF, Broadband Myth Series, Part 1: What Financial Data Shows About the Impact of Title II on 
Investment (June 2, 2017), https://itif.org/publications/2017/06/02/broadband-myth-series-part-1-what-financial-
data-shows-about-impact-title-ii. 

https://www.ustelecom.org/sites/default/files/documents/Broadband%20Investment%20Trending%20Down%20in%202016.pdf
https://www.ustelecom.org/sites/default/files/documents/Broadband%20Investment%20Trending%20Down%20in%202016.pdf
http://cbpp.georgetown.edu/sites/cbpp.georgetown.edu/files/Kovacs%20-%20Title%20II%20and%20wireless%20investment.pdf
http://cbpp.georgetown.edu/sites/cbpp.georgetown.edu/files/Kovacs%20-%20Title%20II%20and%20wireless%20investment.pdf
https://haljsinger.wordpress.com/2017/03/01/2016-broadband-capex-survey-tracking-investment-in-the-title-ii-era/
https://itif.org/publications/2017/06/02/broadband-myth-series-part-1-what-financial-data-shows-about-impact-title-ii
https://itif.org/publications/2017/06/02/broadband-myth-series-part-1-what-financial-data-shows-about-impact-title-ii
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compared actual ISP investment to a trend extrapolated from pre-2015 data.344  These types of 
comparisons can only be regarded as suggestive, since they fail to control for other factors that may affect 
investment (such as technological change, the overall state of the economy, and the fact that large capital 
investments often occur in discrete chunks rather than being spaced evenly over time), and companies 
may take several years to adjust their investment plans.  Nonetheless, these comparisons are consistent 
with other evidence in the record that indicates that Title II adversely affected broadband investment.345

93. The record also contains analyses attempting to assess the predicted causal effects of 
Title II regulation on ISP investment and/or output.346  Some of these studies are “natural experiments” 
that seek to compare outcomes occurring after policy changes to a relevant counterfactual that shows 
what outcomes would have occurred in the absence of the policy change.  No single study is dispositive, 
but methodologies designed to estimate impacts relative to a counterfactual tend to provide more 
convincing evidence of causal impacts of Title II classification.  Having reviewed the record of these 
studies, the balance of the evidence indicates that Title II discourages investment by ISPs—a finding 
consistent with economic theory.347

94. Prior FCC regulatory decisions provide a natural experiment allowing this question to be 
studied.  Scholars employing the natural experiment approach348 found that prior to 2003, subscribership 
to cable modem service (not regulated under Title II) grew at a far faster rate than subscribership to DSL 
Internet access service (the underlying ‘last mile’ facilities and transmission which were regulated under 
Title II).349  After 2003, when the Commission removed line-sharing rules on DSL, DSL Internet access 
service subscribership experienced a statistically significant upward shift relative to cable modem 
service.350  A second statistically significant upward shift in DSL Internet access service subscribership 
relative to cable modem service occurred after the Commission classified DSL Internet access service as 

344 See Free State Foundation, Broadband Investment Slowed by $5.6 Billion Since Open Internet Order, (May 5, 
2017), http://freestatefoundation.blogspot.com/2017/05/broadband-investment-slowed-by-56.html.
345 A separate comparison of the United States’ ISP investment with ISP investment in Europe also suggests that ISP 
investment might decline further if the U.S., under the Title II Order, moves toward a regulatory system more like 
Europe’s.  A USTelecom research brief finds that European investment per capita is about 50 percent lower than 
broadband investment in the U.S. per capita.  See Patrick Brogan, Utility Regulation and Broadband Network 
Investment: The EU and US Divide, USTelecom Research Brief (Apr. 25, 2017) (Brogan Apr. 25, 2017 Article).  As 
some commenters point out, this study compares the U.S. with the much more regulatory European system, which 
includes mandatory unbundling at regulated rates.  Thus, it presents a picture of how investment could change if the 
U.S. moves toward the European system under Title II, not an assessment of the direct results of the Title II Order.  
See, e.g., AARP Comments at 60; USTelecom at 1.  The brief does not control for other factors that could explain 
investment.  Brogan Apr. 25, 2017 Article at 4; AARP Comments at 59.
346 An additional type of evidence is the effect of the Title II Order on stock prices.  Robert W. Crandall, The FCC’s 
Net Neutrality Decision and Stock Prices, 50 Rev. Indus. Org. 555, 560-573 (Feb. 11, 2017).  According to that 
study, in the short term, the decision appears to have had little direct effect on stock prices, except for a few cable 
ISPs.  That may reflect the forward-looking, predictive capabilities of market players. 
347 See Guthrie Article at 950-51.  The record does not provide sufficient evidence to quantify the size of the effect 
of Title II on investment.
348 A natural experiment research approach seeks to use a plausibly exogenous source of policy variation between 
groups (a treated and control) to estimate the effect of the policy.  This seeks to identify a counterfactual situation 
where the policy was not in effect against which the treated group can be compared.  See Bruce D. Meyer, Natural 
and Quasi-Experiments in Economics, 13 J. Bus. & Econ. Stat. 151 (1995). 
349 Thomas W. Hazlett & Joshua D. Wright, The Effect of Regulation on Broadband Markets: Evaluating the 
Empirical Evidence in the FCC’s 2015 ‘Open Internet’ Order, 50 Rev. Indus. Org. 487, 499 (2017) (Hazlett & 
Wright).
350 Id.
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an information service in 2005.351  This evidence suggests that Title II discourages not just ISP 
investment, but also deployment and subscribership, which ultimately create benefits for consumers.  
While some commenters contend that deployment and subscribership continued to increase after the Title 
II Order, such that nothing is amiss,352 this casual observation does not compare observed levels of 
subscribership and deployment to a relevant counterfactual that controls for other factors.  

95. An assessment of how ISP investment reacted to news of impending Title II regulation 
suggests that the threat of Title II regulation discouraged ISP investment.353  Such statistical analysis 
allows one to compare the actual level of investment with a counterfactual estimate of what investment 
would have been in the absence of the change in risk.  This study found that Chairman Genachowski’s 
2010 announcement of a framework for reclassifying broadband under Title II—a credible increase in the 
risk of reclassification that surprised financial markets—was associated with a $30 billion-$40 billion 
annual decline in investment in the U.S. Bureau of Economic Analysis’ “broadcasting and 
telecommunications” category between 2011 and 2015.354  The study attributes the decline to the threat of 
Title II regulation, rather than net neutrality per se, because no similar decline occurred when the FCC 
adopted the four principles to promote an open Internet in 2005.355  Because the study’s measure of 
investment data covers the entire broadcasting and telecommunications industries,356 the change in 
investment measured in this study might be larger than the change in broadband investment associated 
with the threat of Title II regulation.  Accordingly, the findings may be a more reliable indicator of the 
direction of the change in investment than the absolute size of the change.  At the very least, the study 
suggests that news of impending Title II regulation is associated with a reduction in ISP investment over a 
multi-year period.

96. Some commenters have argued that this study does not identify the effect of Title II on 
ISP investment, because the “last mile” facilities and transmission underlying DSL Internet access service 
(essentially incumbent LEC broadband supply) were under Title II before 2005, during the study’s pre-
treatment period.357  However, to the extent that a fraction of the industry was subject to Title II (and at 
the time the bulk of broadband subscribers used cable modem services that were not regulated under Title 
II), this would imply Ford’s negative result for investment was understated.358

97. The study is also disputed by the Internet Association, which submitted an economic 

351 Id. at 499-500
352 Free Press Comments at 91-125.
353 George S. Ford, Net Neutrality, Reclassification and Investment: A Counterfactual Analysis, Phoenix Center 
Perspectives (Apr. 25, 2017), http://www.phoenix-center.org/perspectives/Perspective17-02Final.pdf. 
354  Id. at 2. 
355 Id. at 7-8.
356 AARP Comments at 105-06.
357 AARP comments at 56-57; Joan Nix, Bruce McNevin, & David Gabel Comments at 7 (Nix et al. Comments) 
(“[Ford’s paper] does not address the fact that between the years of 1980 and 2005, wireline carriers provided 
Internet access as a Title II service.”).  One commenter points out the pre-treatment period was one in which, for a 
period, DSL was subject to particularly heavy-handed Title II regulation.  Nix et al. Comments at 7.  Again, this 
means Ford would have underestimated the impacts of a move from pure absence of Title II regulation and its threat.  
Finally, that same commenter asks, “why would ISP investment decline in 2010-2015, when Title II regulation was 
considered, but not implemented, relative to the non-treatment years [1980-2009] when Title II regulation was in-
place for wireline carriers, and considered but not adopted for cable modem service?”  Id. at 7-8.  However, they 
provide no basis for the question’s premise.
358 Between 1999 and 2002, there were roughly twice as many cable modem subscribers as DSL subscribers.  DSL 
Internet access service started achieving a much larger market share after the FCC removed line-sharing regulations 
from DSL in 2003.  Hazlett & Wright at 498-99.

http://www.phoenix-center.org/perspectives/Perspective17-02Final.pdf
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study arguing that the threat and eventual imposition of Title II status on broadband Internet service 
providers in 2010 and 2015 did not have a measurable impact on telecommunications investment in the 
U.S.359  While we appreciate the alternative method and data sources introduced by that study, several 
elements lead us to discount its findings.  The estimation of the impact of events in both 2010 and 2015 
relies partially on forecast rather than actual data, which likely lessens the possibility of finding an effect 
of Title II on investment.360  In addition, when examining cable and telecommunications infrastructure 
investment in the U.S., the study relies on a regression discontinuity over time model, thereby eliminating 
the use of a separate control group to identify the effect of policy changes.  We believe use of such a 
model in these circumstances is unlikely to yield reliable results.361  

98. In light of the foregoing record evidence, we conclude that reclassification of broadband 
Internet access service from Title II to Title I is likely to increase ISP investment and output.  The studies 
in the record that control the most carefully for other factors that may affect investment (the Ford study 
and the Hazlett & Wright study) support this conclusion.362  Consequently, we disagree with commenters 
who assert that Title II has increased or had no effect on ISP investment, given the failure of other studies 
to account for complexity of corporate decision-making and the macroeconomic effects that can play a 
role in investment cycles.363  We also disagree with commenters who assert that it may be too soon to 
meaningfully assess the economic effects that Title II has had on broadband infrastructure investment.364

99. Regulatory Uncertainty.  The evidence that Title II has depressed broadband investment 
is bolstered by other record evidence showing that Title II stifled network innovation.  Among the unseen 
social costs of regulation are those broadband innovations and developments that never see the light of 
day.  ISP investment does not simply take the form of greater deployment, but can also be directed toward 
new and more advanced services for consumers.  Research and development is an inherently risky part of 
any business, and the Commission’s actions should not introduce greater uncertainty and risk into the 
process without a clear need to do so.  Numerous commenters have stated that the uncertainty regarding 
what is allowed and what is not allowed under the new Title II broadband regime has caused them to 
shelve projects that were in development, pursue fewer innovative business models and arrangements, or 
delay rolling out new features or services.  Even large ISPs with significant resources have not been 
immune to the dampening effect that uncertainty can have on a firm’s incentive to innovate.  Charter, for 
instance, has asserted that it has “put on hold a project to build out its out-of-home Wi-Fi network, due in 
part to concerns about whether future interpretations of Title II would allow Charter to continue to offer 

359 Internet Association Comments at 12.
360 The Internet Association study claims that its test of the 2010 effect did not use forecast data.  However, 
comparing the reported number of observations in Tables B1 and B2 of the study clearly indicates that the same 
datasets were used to estimate 2010 and 2015 effects. Furthermore, we note that the Phoenix Center attempted to 
replicate the results of Table B1 and obtained strikingly different results when excluding the forecast data.  
Unfortunately, the Phoenix Center chose to only estimate Hooton’s baseline model, which did not control for 
obviously confounding factors such as the business cycle, and therefore we place limited weight on the Phoenix 
Center’s revisions.  See George S. Ford, A Further Review of the Internet Association’s Empirical Study on Network 
Neutrality and Investment, Phoenix Center Perspectives 17-10 (Aug. 14, 2017).
361 See Catherine Hausman & David S. Rapson, Regression Discontinuity in Time: Considerations for Empirical 
Applications, NBER Working Paper No. 23602 (July 2017), http://www.nber.org/papers/w23602. 
362 Ford controls for macroeconomic factors that influence the overall economy using a two-way fixed-effects 
model. Hazlett & Wright’s analysis of the effects of Title II on DSL subscribership cites regression analysis that 
controls for factors influencing the overall economy by including Canadian DSL subscribership as an explanatory 
variable.
363 MFRConsulting Reply at 2.
364 Id. at 4; AARP Comments at 59.
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its Wi-Fi network as a benefit to its existing subscribers.”365  Cox has also stated that it has approached the 
“development and launch of new products and service features with greater caution” due to the 
uncertainty created by the Title II classification.366  And while new service offerings can take a while to 
develop and launch, Comcast cites “Title II overhang” as a burden that delayed the launch of its IP-based 
transmission of its cable service, due to a year-long investigation.367  

100. Utility-style regulation is particularly inapt for a dynamic industry built on technological 
development and disruption.  It is well known that extensive regulation distorts production as well as 
consumption choices.368  Regulated entities are inherently restricted in the activities in which they may 
engage, and the products that they may offer.  Asking permission to engage in new activities or offer new 
products or services quickly becomes a major preoccupation of the utility.369  Within the communications 
industry, it is apparent that the most regulated sectors, such as basic telephone service, have experienced 
the least innovation, whereas those sectors that have been traditionally free to innovate, such as Internet 
service, have greatly evolved.370  In the communications industry, incumbents have often used 
Commission regulation under the direction of the “public interest” to thwart innovation and competitive 
entry into the sector and protect existing market structures.371  Given the unknown needs of the networks 
of the future, it is our determination that the utility-style regulations potentially imposed by Title II run 
contrary to the public interest.

101. The record confirms that concern about “regulatory creep”—whereby a regulator slowly 
increases its reach and the scope of its regulations—has exacerbated the regulatory uncertainty created by 
the Title II Order.  Even at the time of adoption, the Commission itself did not seem to know how the 

365 Charter Comments at 11 (explaining that future interpretations of Title II could risk investments it has already 
made, or might soon make, demonstrating Title II’s effect of not only inhibiting capital investment, but also 
deterring market entry, resulting in depressed competition). 
366 Cox Comments at 2-3, 16 (explaining that its parent company has had to divert resources to other areas of the 
business that are not facing such investment risk); see also Comcast Comments at 37 (characterizing the regulatory 
uncertainty as a “Sword of Damocles hanging over every service-related decision,” with the effect that new services 
are either not launched at all, or are significantly delayed).
367 Comcast Comments at 37.
368 See, e.g., Guthrie Article at 928-29; Technology Policy Institute (Leonard & Wallsten) Comments at 6 
(discussing the problems other industries have experienced with heavy utility-regulation: the Interstate Commerce 
Commission’s initially regulated railroads, and then trucking, once trucking began to compete with rail, negatively 
affecting both industries, as trucking “became a legal cartel with no incentive to innovate,” and “regulations 
prevented railroad companies from adapting, driving several into bankruptcy,” all to the ultimate detriment of the 
public).
369 This is apparent upon a casual observation of heavily-regulated utilities, such as the U.S. power, water, and mass 
transit systems.  See Downes Comments at 13.  These are industries where competition has been effectively deemed 
impossible, run by quasi-public monopolies that lack incentives to invest, innovate, or even properly maintain their 
facilities.  Id. at 13 (citing heavily-regulated power utilities as an example of the effects of over-regulation.  As 
power utilities lack financial incentive to find innovative solutions, many see “efficient solar power not as a 
potentially better and cheaper solution but rather as an ‘existential threat’, the beginning, according to the trade 
group Edison Electric Institute, of ‘a death spiral’ for its members.”). 
370 Id. at 15 (highlighting the discrepancy between the unregulated computing world and the world of basic 
telephone service; as computing “exploded,” basic telephone “limped along,” with basic innovations such as call 
forwarding and caller ID requiring both a partial deregulation following the 1982 MFJ, and decades of federal and 
state approval).
371 Roslyn Layton & Bronwyn Howell, How Title II Harms Consumers and Innovators, AEI.org, at 9-10 (July. 14, 
2017) (describing radio spectrum awarded on basis of public interest, prior to advent of auctions, and broadcasters 
using the Commission to fight the development of cable television).
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Title II Order would be interpreted.372  As then-Chairman Wheeler stated in February 2015, “we don’t 
really know.  No blocking, no throttling, no fast lanes.  Those can be bright-line rules because we know 
about those issues.  But we don’t know where things go next.”373  With future regulations open to such 
uncertainties, Title II regulation adds a risk premium on each investment decision, which reduces the 
expected profitability of potential investments and deters investment.374  For example, the Title II Order 
did not forbear from ex post enforcement actions related to subscriber charges, raising concerns that ex 
post price regulation was very much a possibility.375  Further, providers have asserted that although the 
Commission forbore from the full weight of Title II in the Title II Order, they were less willing to invest 
due to concerns that the Commission could reverse course in the future and impose a variety of costly 
regulations on the broadband industry—such as rate regulation and unbundling/open access 
requirements—placing any present investments in broadband infrastructure at risk.376  These concerns 
were compounded by the fact that while the Title II Order itself announced forbearance from ex ante 
price regulation, at the same time it imposed price regulation with its ban on paid prioritization 
arrangements, which mandated that ISPs charge edge providers a zero price.  These threats to the ISP 
business model have been felt throughout financial markets.  As Craig Moffett of MoffettNathanson 
explained, “[i]t would be naïve to suggest that the implication of Title II, particularly when viewed in the 
context of the FCC’s repeated findings that the broadband market is non-competitive, doesn’t introduce a 
real risk of price regulation.”377  These risks are not merely theoretical:  As CenturyLink contends, 
financial analysts lowered industry stock ratings due in part to the major risks Title II posed to the 
industry, which resulted in lower stock prices and lost market capitalization.378

102. For these reasons, “any rational ISP will think twice before investing in innovative 
business plans that might someday be found to violate the Commission’s undisclosed policy preferences 
and thus give rise to a cease-and-desist order and perhaps massive forfeiture penalties.”379  We conclude 

372 Comcast Dippon Paper at 21-22. 
373 Statement of Tom Wheeler, Former Chairman, FCC, Press Conference (Feb. 26, 2015), https://www.c-
span.org/video/?c4534447/wheeler-general-conduct-standard. 
374 Verizon Comments, Exh. A, at 9-10; AT&T Econ. Decl. at 53; ACA Comments at 26-27 (“Upgrades require 
very large capital investments that must be spread over a long period of time . . . .  Even if the current Commission 
were unlikely to rate regulate broadband Internet access, uncertainty about what the next Commission might do in 
that regard” means that the investment certainty period is very short.”).
375 AT&T Econ. Decl. at 44-45; NCTA Comments, Appx. A, Dr. Bruce Owen Paper at 11-12 (the Title II Order left 
in place the prohibition on “unreasonable” and “discriminatory” practices found in Sections 201 and 202 (via the 
general conduct standard), leaving the door open for ex post enforcement of a standard with no precedent in the 
broadband context); AT&T Comments at 51 (the Commission only provided a list of non-exhaustive factors and 
also said it would consider other, unnamed factors). 
376 Comcast Dippon Paper at 22; Charter Comments at 7; CTIA Comments at 7-8; Comcast Comments at 34; ACA 
Comments at 25 (explaining that, given past regulation of the cable industry, the Commission’s claims that it would 
refrain from rate regulation were “simply not believable.”); Free State Foundation Comments Appx. A, Perspectives 
from FSF Scholars, at 4 (Apr. 17, 2017) (asserting that even the potential for future rate regulation or forced access 
will impede investment into networks); see also, e.g., Business Data Services in an Internet Protocol Environment, 
Report and Order, 32 FCC Rcd 3459, 3534-3535, paras. 171-172 (2017) (reversing the forbearance deemed granted 
to Verizon related to enterprise broadband services).
377 CenturyLink Comments at 14, n 34.
378 Id. at 13-14.
379 AT&T Comments at 53; AT&T Reply at 47 (AT&T had reasoned that its zero-rating of DIRECTV customers’ 
data would be uncontroversial, as it was effectively a bundled rebate arrangement, and wholly pro-consumer.  They 
were thus surprised to find the program under a lengthy investigation by the Commission.).  As such, we disagree 
with commenters who assert that maintaining the Title II Order regime is the best means of addressing regulatory 

(continued….)
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that this ever-present threat of regulatory creep is substantially likely to affect the risk calculus taken by 
ISPs when deciding how to invest their shareholders’ capital, potentially deterring them from investing in 
broadband, and to encourage them to direct capital toward less inherently-risky business operations.380  
We find unpersuasive the alleged inconsistencies between ISPs claiming that the Title II Order decreased 
their willingness or ability to invest in broadband infrastructure, and their statements to investors that the 
Title II Order has not had a negative impact on their broadband deployments.381  First, some of the 
comments claiming that corporate officers’ statements to investors prove that Title II has increased 
investment use highly selective quotations that ignore other statements to investors that imply the 
opposite.382  Second, as other commenters point out, the latter often constitute statements susceptible to 
multiple interpretations, such as AT&T CEO Randall Stephenson stating that his company planned to 
“deploy more fiber next year than [it] did this year.”383  Third, these ambiguous statements do not take 
into account the relevant counterfactual scenario in which Title II regulation had not been adopted.384  
Fourth, we observe that some of the comments attempting to highlight a discrepancy between statements 
to investors and statements in this proceeding simply show executives stating that their business practices 
will not change because they were not engaged in the conduct prohibited by the Title II Order, not that the 
firms’ investment priorities remained the same after the Title II Order.385

103. Small ISPs and Rural Communities.  The Commission’s decision in 2015 to reclassify 
broadband Internet access service as a telecommunications service has had particularly deleterious effects 
on small ISPs and the communities they serve, which are often rural and/or lower-income.  The record 
reflects that small ISPs and new entrants into the market face disproportionate costs and burdens as a 
result of regulation.386  Many small ISPs lack the extensive resources necessary to comply with 
burdensome regulation,387 and the record evinces a widespread consensus that reclassification of 
broadband Internet access service as a telecommunications service has harmed small ISPs by forcing 

(Continued from previous page)  
uncertainty.  See Home Telephone Company Comments at 17; CCIA Comments at 26-27; Internet Association 
Comments at iii.
380 Verizon Comments, Exh. A., Andres V. Lerner and Janusz A. Ordover, An Economic Analysis of Title II 
Regulation of Broadband Internet Access Providers at 9-10 (Lerner & Ordover Decl.).  Many ISPs are part of 
integrated multi-sector holding companies, which allows them to more easily shift capital away from sectors where 
their investments would face greater regulatory risk, and toward more investment-friendly sectors.  Cox Comments 
at 16.  
381 Free Press Comments at 3; Public Knowledge Comments at 21; BBIC Comments at 4-5; INCOMPAS Comments 
at 12.
382 George S. Ford, Below the Belt: A Review of Free Press and the Internet Association’s Investment Claims, 
Phoenix Center Perspectives (June 20, 2017).
383 R Street Reply at 7.
384 Id. at 7-8.
385 Id. at 8.
386 See, e.g., WISPA Comments at 10, 17 (“WISPs typically rely on their own money, family and friends, and in 
some cases, local financing.  Private equity is available to very few WISPs.”); ACA Comments at 25-26 (explaining 
that many small service providers have their houses and cars pledged against their bank loans financing their 
businesses).
387 See, e.g., National Grange Comments at 2; WISPA Comments at 13-14 (asserting that larger companies do not 
face such extreme challenges since they have large compliance departments and resources that can handle subscriber 
complaints); ACA Comments at 15-16 (“While a large provider with tens of millions of subscribers likely has the 
wherewithal to either absorb or litigate . . . fines, for a company with under 10,000 subscribers . . . a huge fine can 
be devastating.”).
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them to divert significant resources to legal compliance and deterring them from taking financial risks.388  

104. Small ISPs state that these increased compliance costs and regulatory burdens have 
forced them to divert money and attention away from planned broadband service and network upgrades 
and expansions, thus delaying, deferring, or forgoing the benefits they would have brought “to their 
bottom lines, their customers, and their communities.”389  A coalition of National Multicultural 
Organizations highlights that the uncertainty inherent under Title II “already has produced results that 
slow needed innovation and broadband adoption, effects that are most acutely felt in rural and 
socioeconomically-challenged urban communities.”390  The record is replete with instances in which small 
ISPs reduced planned, or limited new, investment in broadband infrastructure as a result of the regulatory 
uncertainty stemming from the adoption of the Title II Order.391  The Wireless Internet Service Providers 

(Continued from previous page)  
388 See CompTIA Comments at 5; ACA Comments at iii (“Following Title II reclassification, ACA members spent 
significant resources and incurred unexpected legal and consulting costs in trying to understand the impact of the 
decision and what it meant for their existing and planned services, and in taking steps to minimize the risk of 
enforcement actions and consumer complaints.”); id. at 7-8 (asserting that the Commission’s application of Sections 
201 and 202 to broadband forced smaller ISPs to hire consultants and outside counsel to evaluate whether their 
existing rates, terms, conditions and practices were in conformity with the Act and assess the risk that they could 
later be judged to be out of compliance as a result of changes in the market or other external factors); id. at 7-13 
(“Just the risk of an enforcement action under Section 208 required [one small ISP] to increase the amount of time 
and money . . . spent on legal services and recordkeeping and, going forward, requires [the ISP] to ensure funds are 
always available” in the event of enforcement actions.); WISPA Comments at 13-14 (asserting that small ISPs are 
forced to pay lawyers and consultants “to provide advice and direction to minimize any risk” that they will be 
judged after-the-fact to be out of compliance as the rules are so complex and difficult to fathom); Small Business & 
Entrepreneurship Council Comments at 4; WISPA Reply at 3; TIA Reply at 6 (asserting that the general conduct 
standard overburdens small ISPs with the need to involve counsel in every business decision).  
389 ACA Comments at ii. 
390 National Multicultural Organizations Comments at 10. 
391 See, e.g., National Grange Comments at 2 (asserting that ISPs serving predominantly rural and underserved 
communities in Indiana, Arkansas, southwest Virginia, Washington State, northern Illinois and Missouri all curbed 
plans to expand high-speed internet deployment, citing the Title II Order as their reasoning); National Grange May 
8, 2017 Ex Parte Letter at 3-4 (asserting that one small ISP that serves rural Arkansas, “had plans to triple its 
customer base by deploying a fixed wireless network across a three-county area, but the company was forced to 
forgo on that plan because of the risks associated with the Commission’s Title II rules and the accompanying 
compliance costs”); NCTA Reply at 17-18 (asserting that “smaller cable operators, with even more limited resources 
to devote to compliance with the nebulous general conduct standard, have been even more reluctant to take risks and 
thus have foregone various pro-consumer initiatives”); ACA Comments at 19-20, 22 (explaining that the threat of 
enforcement caused small ISPs to “abandon [the] use of data caps as a network management tool altogether,” and to 
abandon consideration of a caching arrangement . . . which would have benefited its customers by lowering its cost 
of Internet transport); ACA Comments at 25; Antietam Comments at 1; Coalition of 65 Comments at 3; Ken 
Cuccinelli Comments at 7; Mobile Future Comments at 8; Fiber Broadband Association Comments at Appendix 23; 
CTIA Comments at 27; ACA Comments at 23-24 (explaining that numerous ACA member companies had plans to 
upgrade their fiber systems, but had to curtail the scope of the plan, delay, or hold off altogether as a result of the 
threat of rate regulation); Letter from Dave Giles, InvisiMax, Mike Whelan, AirLink Internet Services, and Mark 
Radabaugh, Amplex Electric, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108 (filed Dec. 8, 2017); 
Letter from Richard Sjoberg, President & Chief Executive Officer, Sjoberg’s Inc., to Marlene H. Dortch, Secretary, 
FCC, WC Docket No. 17-108 (filed Dec. 8, 2017); Letter from Stephen E. Coran, Counsel to WISPA, to Marlene H. 
Dortch, Secretary, FCC, WC Docket No. 17-108, at 1 (filed Dec. 5, 2017); CALinnovates Comments at 6-7; ACA 
Reply at 9-12; Letter from William Bottiggi, General Manager, BELD Broadband, et al., to The Honorable Ajit Pai, 
Chairman, FCC, WC Docket No. 17-108, at 2 (filed May 11, 2017) (Letter from 19 Municipal ISPs) (citing the Title 
II classification as a substantial burden, requiring them to hire lawyers to navigate the risks, and “often delay or hold 
off from rolling out a new feature or service because [they] cannot afford to deal with a potential complaint and 
enforcement action”); WISPA Reply at 7; TIA Reply at 6.  Because the logical expectation that Title II regulation 
would have particularly harmful effects on small ISPs and the communities they serve in is borne out by strong 

(continued….)
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Association (WISPA) surveyed its members and found that over 80 percent had “incurred additional 
expense in complying with the Title II rules, had delayed or reduced network expansion, had delayed or 
reduced services and had allocated budget to comply with the rules.”392  The threat of ex post rate 
regulation has hung particularly heavily on the heads of small ISPs, “who are especially risk-averse, 
causing them to run all current and planned offerings against the ‘just’ and ‘reasonable’ and unreasonably 
discriminatory standards of sections 201 and 202 of the Act.”393  The effects have been strongly felt by 
small ISPs, given their more limited resources, leading to depressed hiring in rural areas most in need of 
additional resources.394  

105. Compounding the difficulties faced by small ISPs, the record also reflects that the “‘black 
cloud’ of common carriage regulations” resulted in increased difficulties for small ISPs in obtaining 
financing.395  A coalition of 70 small wireless ISPs cited the uncertainty created by the Title II Order as a 
major reason that their costs of capital have risen, preventing them from further expanding and improving 
their networks.396  The new regulatory burdens, risks, and uncertainties combined with “diminished access 
to capital create a vicious cycle—the regulatory burdens make it more difficult to attract capital, and less 
capital makes it more difficult to comply with regulatory burdens.”397  A coalition of 19 municipal ISPs 
cited high legal and consulting fees necessary to navigate the Title II Order, as well as regulatory 
compliance risk as a reason for delaying or abandoning new features and services.398  While, of course, 
not all small ISPs have faced these challenges,399 there is substantial record evidence that regulatory 
uncertainty resulting from the Commission’s reclassification of broadband Internet access service in 2015 
risks stifling innovation, and that it has already done so with respect to small ISPs, which ultimately 
harms consumers.

106. We anticipate that the beneficial effects of our decision today to restore the classification 
of broadband Internet access service to an information service will be particularly felt in rural and/or 

(Continued from previous page)  
record evidence from a wide range of small ISPs, we are unpersuaded by speculative suggestions that small ISPs’ 
investment decisions can be fully or primarily explained based on other considerations such that the effect of Title II 
regulation can be neglected.  See, e.g., Home Telephone Company Comments at 6-7, 18 (asserting “the main driver 
for smaller provider’s investment decisions is the rapidly failing federal universal support system”); Community 
Technology Advisory Board Comments at 3 (arguing that “a more likely explanation for ISPs’ reluctance to invest 
in broadband infrastructure . . . may be the lack of competition among last-mile ISPs”); ILSR Comments at 4 
(asserting that there is little incentive to upgrade infrastructure in areas where there is little competition).
392 WISPA Comments at 14.
393 ACA Comments at iii. 
394 Id. at 27 (discussing members’ decreased “ability to invest in hiring staff as a result of the reclassification 
order”); ACA Reply at 9-10. 
395 See, e.g., Cisco Comments at 9; ACA Comments at 16 (asserting that Title II reclassification was factored into 
the calculation of lending institutions, negatively impacting small ISPs’ ability to get outside funding); ACA Reply 
at 3. 
396 Letter from Mark Radabaugh, President, Amplex, et al., to The Honorable Ajit Pai, Chairman, The Honorable 
Mignon Clyburn, Commissioner, The Honorable Michael O’Rielly, Commissioner, FCC, WC Docket No. 17-108,  
at 2 (filed May 9, 2017) (70 Small WISPs May 9, 2017 Letter ).
397 70 Small WISPs May 9, 2017 Letter at 1.
398 Letter from 19 Municipal ISPs at 2. 
399 See, e.g., Public Knowledge Comments at 81-82; ILSR Comments at 3; Home Telephone Company Comments at 
6, 7; AARP Comments at 66-67, 70-71; Free Press Comments at 263-75; CCIA Comments at 15; City and County 
of San Francisco Comments at 7-8; Free Press Comments at 105-06, 110, 111-14, 118-20, 142, 149, 232-41; New 
Media Rights Comments at 8-9; Volo Broadband Comments at 1; Letter from Kevin Taglang, Benton Foundation, 
WC Docket No. 17-108 at 4 (filed May 3, 2017); Public Knowledge Reply at 19.
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lower-income communities, giving smaller ISPs a stronger business case to expand into currently 
unserved areas.400  Enabling ISPs to freely experiment with services and business arrangements that can 
best serve their customers, without excessive regulatory and compliance burdens, is an important factor in 
connecting underserved and hard-to-reach populations.  We are committed to bridging the digital divide, 
and recognize that small ISPs “disproportionately provide service in rural and underserved areas where 
they are either the only available broadband service option or provide the only viable alternative to an 
incumbent broadband provider.”401  We anticipate that returning broadband Internet access service to a 
light-touch regulatory framework will help further the Commission’s statutory imperative to “encourage 
the deployment on a reasonable and timely basis of advanced telecommunications capability to all 
Americans”402 by helping to incentivize ISPs to expand coverage to underserved areas.403 

107. Investment at the Edge.  Finally, to more fully discern the impact of Title II, we must 
look at investment throughout the broadband ecosystem, including investment and innovation at the edge, 
as well as with other ecosystem participants (manufacturers, etc.).404  We agree with commenters who 
assert that looking only at ISP investment ignores investment that is occurring at the edge.405  While there 
is tremendous investment occurring at the edge,406 the record does not suggest a correlation between edge 

(Continued from previous page)  
400 See WISPA Comments at 16; ACA Comments at 29.  We therefore reject arguments that our classification 
decision harms low-income communities.  See Letter from Kathy Sheehan, Mayor, City of Albany, New York, et 
al., to The Honorable Ajit Pai, Chairman, The Honorable Mignon Clyburn, Commissioner, The Honorable Michael 
O’Rielly, Commissioner, The Honorable Brendan Carr, Commissioner, and The Honorable Jessica Rosenworcel, 
Commissioner, FCC, WC Docket No. 17-108, at 1-2 (filed Dec. 7, 2017) (Mayors Letter).
401 See WISPA Reply at 6; see also Cisco Systems Comments at 9 (detailing how small ISPs were better able to 
invest under Title I); ACA Comments at 25-26; WISPA Comments at 26 (explaining how many WISPs are using 
less-valued spectrum to wirelessly connect sparsely populated regions “that would otherwise be unserved by 
wireline technologies”).
402 47 U.S.C. § 1302(a).
403 Cf., e.g., League of United Latin American Citizens Comments at 2 (“[B]y raising costs, reducing broadband 
investment and discouraging innovative cost sharing solutions such as Zero rating, Title II has likely slowed down 
progress at closing the digital divide rather than accelerating it.”); Cisco Comments at 9 (noting that a coalition of 
broadband providers explained that the uncertainty surrounding the Title II regulatory framework hindered their 
ability to meet their customers’ needs, and inhibited their ability to “build and operate networks in rural America”).
404 Comments of Ad Hoc Coalition of 17 Small and Mid-Size Manufacturers of Products for Broadband Networks at 
3-4 (while diminished ISP investment from Title II hurts all hardware companies, small companies suffer 
disproportionately as they usually only manufacture products for a single industry, and their revenue is usually 
dependent on a smaller number of customers); id. at 4 (their publicly-traded members must warn their stockholders 
that the Title II Order “may result in fewer opportunities for [them] to sell [their] products to both current and 
prospective customers.”); Letter from Brian Paul, Chief Financial Officer, Actiontec, to The Honorable Ajit Pai, 
Chairman, FCC, WC Docket No. 17-108, at 1 (filed Aug. 29, 2017) (“a manufacturer of consumer products for the 
Internet and a Minority Business Enterprise,” highlighting the negative effect that the Title II Order has on its 
business); Letter from ADTRAN, et al., to The Honorable Ajit Pai, Chairman, The Honorable Mignon Clyburn, 
Commissioner, The Honorable Michael O’Rielly, Commissioner, The Honorable Brendan Carr, Commissioner, and 
The Honorable Jessica Rosenworcel, Commissioner, FCC, WC Docket No. 17-108, at 2 (filed Aug. 30, 2017) 
(Letter from Coalition of 15 High-Tech Manufacturers) (“the effects of depressed infrastructure investment extends 
to many adjacent sectors—connectivity-driving high-tech manufacturing most of all.”); Ericsson Comments at 7 
(describing how regulatory uncertainty under the Title II Order impeded its ability to collaborate with ISPs on 
various network technology initiatives).
405 AARP Comments at 78; AARP Reply at 26; INCOMPAS Comments at 39; Nicolas Economides Comments at 3.
406 Comcast Comments at 6 (“[E]dge providers have experienced explosive growth, with virtually every online 
content provider seeing massive increases in market capitalization while the Commission maintained a light 
regulatory touch under its prior Title I classification of BIAS.”); Cox Comments at 15 (“The growth in edge services 
enabled by increasingly robust and ubiquitous broadband networks has been . . . dramatic.  By the end of 2014, 

(continued….)
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provider investment and Title II regulation, nor does it suggest a causal relationship that edge providers 
have increased their investments as a result of the Title II Order.  Free Press argues that since adoption of 
the Title II Order, innovation and investment at the edge has increased.407  While high growth rates are 
associated with the Internet industry, the evidence presented does not show the imposition of Title II 
regulation on Internet access service providers caused recent edge provider investment.  That requires an 
estimate as to what would have happened in the absence of Title II regulation (e.g., analysis following the 
methods employed in the studies of Ford, and of Hazlett & Wright).  

108. In fact, one could argue that in the absence of Title II regulation, edge providers would 
have made even higher levels of investment than they undertook.  In many cases, the strongest growth for 
a firm or industry predates the Title II Order.  For example, Free Press highlights that the data processing, 
hosting, and related services industry increased capital expenditures by 26 percent in 2015,408 a significant 
increase in investment.  However, in 2013, well before the 2014 Open Internet NPRM that led to the Title 
II Order, that industry increased investment by over 100 percent.  Similarly, Netflix’s greatest relative 
increase in capital expenditures occurred in 2013.409  Amazon increased its spending on technology and 
content, which consists primarily of research and development expenses, by 28 percent in 2016, while in 
2013 the increase was 41 percent.410  We do not claim that these data points prove that edge provider 
investment would have been greater in the absence of the Title II Order, but we find that Free Press does 
not demonstrate that there is a significant difference in the investment behavior of edge providers due to 
the Title II Order.

2. Utility-Style Regulation of Broadband Is a Solution in Search of a Problem

109. The Internet was open before Title II, and many economic factors support openness.  The 
Internet thrived for decades under the light-touch regulatory regime in place before the Title II Order, as 
ISPs built networks and edge services were born.  We find that the sparse evidence of harms discussed in 
the Title II Order—evidence repeated by commenters in this proceeding as the basis for adopting a Title 
II classification—demonstrates that the incremental benefits of Title II over light-touch regulation are 
inconsequential, and pale in comparison to the significant costs of public-utility regulation.411  

110. The Internet as we know it developed and flourished under light-touch regulation.  It is 
self-evident that the hypothetical harms against which the Title II Order purported to protect did not 
thwart the development of the Internet ecosystem.  Edge providers have been able to disrupt a multitude 
of markets—finance, transportation, education, music, video distribution, social media, health and fitness, 

venture capital funding for Silicon Valley reached nearly $20 billion, up from roughly $6 billion in 2005. Among 
other innovations, the rise of video streaming services has been particularly noteworthy.  By 2015, more than 88 
million Americans subscribed to an online video distribution service—a category that did not even exist a decade 
earlier. And the percentage of Internet traffic devoted to online video spiked from 12 percent to 76 percent between 
2006 and 2015.”); NCTA Comments at 28 (“[T]he Commission’s deliberate policy of minimal regulation [prior to 
2015] was an unqualified success, as ISPs and edge providers made massive investments.”); Writers Guild of 
America West Comments at 2 (“With unfettered access to consumers, edge providers have invested billions in new 
content, services and applications.”).
407 Free Press Comments at 170-208.
408 Id. at 174 (citing the Census Bureau’s Annual Capital Expenditure Survey).
409 Id. at 180.
410 Id. at 184.  According to Amazon’s 10-K filing with the SEC, the increase was 44 percent in 2013.  See Amazon 
Inc., Annual Report (Form 10-K) (2013).
411 CenturyLink Comments at 8; AT&T Econ. Decl. at 10.  We therefore reject the argument that sparse evidence of 
harms is sufficient to justify the imposition of Title II.  See IFTA Comments at 7 (“[Comcast-BitTorrent] may be 
“only one” incident—but it is illustrative of the risk that no new start-up video service and no consumer can afford 
to take.”).
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and many more—through innovation, all without subjecting the networks that carried them to onerous 
utility regulation.  It is telling that the Title II Order and its proponents in this proceeding can point only 
to a handful of incidents that purportedly affected Internet openness, while ignoring the two decades of 
flourishing innovation that preceded the Title II Order.412  

111. The first instance of actual harm cited by the Title II Order involved Madison River 
Communications, a small DSL provider accused in 2005 of blocking ports used for VoIP applications, 
thereby foreclosing competition to its telephony business.  Madison River entered into a consent decree 
with the Enforcement Bureau, paying $15,000 to the U.S. Treasury and agreeing that it “shall not block 
ports used for VoIP applications or otherwise prevent customers from using VoIP applications.”413  
Vonage, an over-the-top VoIP provider, later confirmed in press reports that it had initiated a complaint 
against Madison River at the Commission and that other small ISPs had blocked its VoIP services.414  

112. Next, the Title II Order referenced Comcast’s throttling of BitTorrent, a peer-to-peer 
networking protocol.  Comcast, which was at the time the nation’s second-largest ISP, admitted that it 
interfered with about a tenth of BitTorrent TCP connections, and independent investigations suggested 
that Comcast interfered with over half of BitTorrent streams.415  After receiving a formal complaint about 
the practice, the Commission found “that Comcast’s conduct poses a substantial threat to both the open 
character and efficient operation of the Internet, and is not reasonable,” and ordered Comcast to cease the 
interference.416  However, the D.C. Circuit vacated the Commission’s order in Comcast.417

113. Madison River and Comcast-BitTorrent—the anecdotes most frequently cited in favor of 
Title II regulation—demonstrate that any problematic conduct was quite rare.418  The more recent 
incidents discussed in the Title II Order also show that since 2008, few tangible threats to the openness of 
the Internet have arisen.419  First, in 2012, AT&T restricted customers on certain data plans from 

412 See Title II Order, 30 FCC Rcd at 5628, n.123.
413 Madison River Communications, File No. EB-05-IH-0110, Order, 20 FCC Rcd 4295 (EB 2005) (Madison River 
Order). 
414 Declan McCullagh, Telco agrees to stop blocking VoIP calls, CNET (Mar. 3, 2005) 
https://www.cnet.com/news/telco-agrees-to-stop-blocking-voip-calls/.
415 Comcast-BitTorrent Order, 23 FCC Rcd 13028, 13030, para. 5.  
416 Id. at 13058, para. 51. While the Commission found that OVDs using BitTorrent were a “competitive threat to 
cable operators such as Comcast,” there are strong arguments that Comcast interfered with BitTorrent in an attempt 
to manage its network, rather than to disadvantage OVDs.  See NCTA Reply at 28 (asserting that “the intervention 
was not motivated by any anticompetitive objective, as even critics of Comcast concede”) (citing Harold Feld, 
“Evaluation of the Comcast/BitTorrent Filing — Really Excellent, Except For The Gapping [sic] Hole Around the 
Capacity Cap” (Sept. 22, 2008) (“[I]t appears to me that Comcast did not block for anticompetitive reasons.”)), 
http://www.wetmachine.com/tales-of-the-sausage-factory/evaluation-of-thecomcastbittorrent-filing-really-excellent-
except-for-the-gapping-hole-around-the-capacity-cap/). 
417 Comcast, 600 F.3d at 642.
418 See Daniel Oglesby Comments at 1; AT&T Comments at 19-20; Comcast Reply at 29; ITIF Reply at 12; 
Technology Policy Institute (Leonard & Wallsten) Comments at 4; AT&T Reply at 17; cf. R Street Comments at 13 
(“[M]any have argued that we have had de facto Net Neutrality for decades, because norms of transparency and 
fairness led broadband providers and edge providers to engage in open and fair competition, even without 
regulations.”) (citing Timothy B. Lee, The Durable Internet: Preserving Network Neutrality Without Regulation, 
Cato Policy Analysis at 12 (Nov. 12, 2008)).
419 Indeed, three of the handful of concrete incidents cited in the Title II Order were cited in the Open Internet 
Order.  Open Internet Order, 25 FCC Rcd at 17925, nn.104-05.  See AT&T Comments at 20-21 (“That the Title II 
Order had to rely on these “incidents” in the first place speaks volumes about the weakness of its purported 
empirical justification for reclassification.”).

https://www.cnet.com/news/telco-agrees-to-stop-blocking-voip-calls/
http://www.wetmachine.com/tales-of-the-sausage-factory/evaluation-of-thecomcastbittorrent-filing-really-excellent-except-for-the-gapping-hole-around-thecapacity-cap/
http://www.wetmachine.com/tales-of-the-sausage-factory/evaluation-of-thecomcastbittorrent-filing-really-excellent-except-for-the-gapping-hole-around-thecapacity-cap/
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accessing FaceTime on its cellular network for three months.420  AT&T contended it did so due to 
network management concerns,421 while application developers argued the restriction limited consumer 
choice.  Regardless of the merits, AT&T ultimately reversed its decision within three months and the 
decision did not affect consumers who had data caps.422

114. The final example—though not an example of harm to consumers—discussed in the Title 
II Order was Comcast’s Xfinity TV application for the Xbox, which was criticized for exempting 
subscribers from their Comcast data caps.  However, the service was provided as a specialized service, 
similar to certain VoIP and video offerings that use IP but are not delivered via the public Internet.423  
Accordingly, the Xfinity Xbox application was not subject to the 2010 or 2015 rules, as it was a so-called 
“non-BIAS data service.”424  However, the Title II Order further clouded this carve-out for innovative 
services by threatening to enforce the rules adopted under the Order against ISPs if it deemed after the 
fact, that those services were “functional equivalents” of broadband Internet access services, as the Open 
Internet Order had done in 2010.425

115. Certain commenters have claimed that there have been other harms to Internet openness, 
but most of their anecdotes do not entail harms that the Title II Order purported to combat.426  Electronic 
Frontier Foundation and the Internet Engineers point to a number of alleged practices by ISPs, including 
stripping encryption from certain communications, inserting JavaScript code into third-party webpages, 
sending search data to third parties, and adding cookies.427  However, none of the bright-line rules 
promulgated in the Title II Order would have halted these practices, and whether they are covered by the 

(Continued from previous page)  
420 See Title II Order, 30 FCC Rcd at 5628, n.123.
421 See Jim Cicconi, AT&T Senior Executive Vice President of External and Legislative Affairs, A Few Thoughts on 
FaceTime (Nov. 8, 2012), https://www.attpublicpolicy.com/broadband/a-few-thoughts-on-facetime/. 
422 Id.
423 See AT&T Comments at 20 (The Title II Order “did not mention that the Comcast Xbox service—much like 
AT&T’s U-verse IP video service or Comcast’s Stream service today—is a managed video service delivered over a 
closed network, not an over-the-top service delivered over the broadband Internet platform. The Commission has 
always carved such “specialized services” out of the scope of its net neutrality rules, including in the Title II Order 
itself.”); AT&T Reply at 20 (Comcast’s Xbox Xfinity was a “specialized service delivered over a closed IP 
platform.”); Peha Light-Touch Regulation Comments at 14 (“A communications service can be considered a 
specialized service under Open Internet rules if the service is only used to provide a service that is subject to 
telephone regulations or to cable TV regulations.”).  
424 See Title II Order, 30 FCC Rcd at 5696-97, paras. 208-09; Open Internet Order, 25 FCC Rcd at 17965-66, paras. 
112-114.
425 Title II Order, 30 FCC Rcd at 5697, para. 210; Open Internet Order, 25 FCC Rcd at 17966, para. 113.
426 See New Media Rights Comments at 10 (AT&T used web-streaming program that censored politically-charged 
Pearl Jam lyrics in 2007); Twilio Comments at 2 (alleging conduct in the provision of text messaging service, rather 
than broadband Internet access service).  We also reject the argument that evidence of harms in foreign countries is 
relevant in this proceeding.  See Engine Comments at 20-21 (Canadian ISP blocked website of striking union, 
European ISPs restrict access to P2P and VoIP applications); Microsoft Comments at 14-15 (Skype blocked or 
degraded in foreign countries).  As AT&T argues, that Title II proponents “perceive any need to cite these . . . 
foreign ‘incidents’ . . . simply underscores the paucity of ‘problems’ that require a regulatory solution of any kind.”  
AT&T Reply at 19.  We also recognize the existence of consumer complaints, but for the reasons discussed in Part 
VI.B below, we do not find them indicative of actual harm that the Commission’s net neutrality rules are intended to 
protect against. 
427 See EFF Comments at 14-15; Internet Engineers Comments at 34-40.

https://www.attpublicpolicy.com/broadband/a-few-thoughts-on-facetime/
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“general conduct rule” is at best unclear.428

116. Because of the paucity of concrete evidence of harms to the openness of the Internet, the 
Title II Order429 and its proponents have heavily relied on purely speculative threats.430  We do not 
believe hypothetical harms, unsupported by empirical data, economic theory, or even recent anecdotes, 
provide a basis for public-utility regulation of ISPs.431  Indeed, economic theory demonstrates that many 
of the practices prohibited by the Title II Order can sometimes harm consumers and sometimes benefit 
consumers; therefore, it is not accurate to presume that all hypothetical effects are harmful.432  Intrusive, 
investment-inhibiting Title II regulation requires a showing of actual harms, and after roughly fifteen 
years of searching, proponents of Title II have found “astonishing[ly]” few.433  Further, the transparency 
rule we adopt today will require ISPs to clearly disclose such practices and this, coupled with existing 
consumer protection and antitrust laws, will significantly reduce the likelihood that ISPs will engage in 
actions that would harm consumers or competition.  To the extent that our approach relying on 
transparency requirements, consumer protection laws, and antitrust laws does not address all concerns, we 

428 See infra para. 249.  Similarly, the claim among several commenters that certain mobile providers blocked 
Google Wallet is misleading.  See, e.g., OTI New America Comments at 11-13; New Media Rights Comments at 10; 
Engine Comments at 20. Mobile providers refused to support Google Wallet because it required integration with the 
secure element of the handset’s SIM card, which mobile providers believed introduced security vulnerabilities.  See 
David Ruddock, A Brief History Of Verizon And Google Wallet, And Why The Carrier Is Still Allowed To “Block” 
It, Android Police (May 1, 2013), http://www.androidpolice.com/2013/05/01/a-brief-history-of-verizon-and-google-
wallet-and-why-the-carrier-is-still-allowed-to-block-it/; AT&T Reply at 17-18; Will Rinehart Comments at 3.  
OTI’s argument about AT&T blocking Slingbox—which “redirected a TV signal” to the iPhone app—from its 3G 
network in 2009 fails to provide support for Title II regulation for a similar reason, because as AT&T explained at 
the time, “we don’t restrict users from going to a Web site that lets them view videos.  But what our terms and 
conditions prohibit is the transferring, or slinging, of a TV signal to their personal computer or smartphone.” See 
Engadget, AT&T issues official statement on SlingPlayer's 3G blackout for iPhone, (May 12, 2009), 
https://www.engadget.com/2009/05/12/atandt-issues-official-statement-on-slingplayers-3g-blackout-for/.  In an 
attempt to manage its 3G network, AT&T restricted slinging to Wi-Fi, while reiterating that consumers could still 
access video streaming websites. 
429 See Title II Order, 30 FCC Rcd at 5629, para. 128 (“[B]roadband providers are in a position to function as a 
gatekeeper . . .  [and] can exploit this role by acting in ways that may harm the open Internet); id. at 5632, para. 82 
(“Broadband providers may seek to gain economic advantages by favoring their own or affiliated content . . . Such 
practices could result in so-called ‘tolls’ for edge providers . . . ); id. at 5645, para. 103 (“Paid prioritization 
agreements . . . have the potential to distort the market . . . .”) (emphases added).
430 See, e.g., Public Knowledge Comments at 76, 101 (an “ISP . . . can economically compel an edge service to pay 
monopoly rates”; “Absent clear instruction from the FCC, broadband providers will interfere with consumers’ ability 
to get online”); INCOMPAS Comments at 23 (“[I]magine a broadband provider that owns or has a financial interest 
in the success of an upstream supplier of network-dependent goods or services. . . .  Disadvantaging could take the 
form of foreclosure, but it could also involve more subtle economic forms of preference . . . .); Internet Engineers 
Comments at 31 (“ISPs could degrade . . . certain protocols, content, or websites. . . .  ISPs could decide to violate 
the end-to-end principle. . . . Developers and engineers would no longer be able to depend on the core assumption 
that the Internet will treat all data equally.”) (emphases added); ACLP Comments at 6 (“Net neutrality rules have 
always been framed as prophylactic protection against ‘threats’ rather than actual harms.”).
431 See, e.g., AT&T Comments at 21-22 (“[A] purely speculative claim of need for market intervention at some point 
in the future cannot outweigh the certain costs of imposing such regulation today.”)
432 See infra paras. 255-262.
433 See USTelecom, 825 F.3d at 761-62 (Williams, J., dissenting); Verizon, 740 F.3d at 664-65 (Silberman, J., 
dissenting) (“That the Commission was able to locate only four potential examples of such conduct is, frankly, 
astonishing. In such a large industry where, as Verizon notes, billions of connections are formed between users and 
edge providers each year, one would think there should be ample examples of just about any type of conduct.”).  
Indeed, the comments of a major ISP’s CEO to a business magazine more than ten years ago figures prominently in 
the arguments of some Title II proponents.  See, e.g., Microsoft Comments at 12-13; Techdirt Comments at 6.

http://www.androidpolice.com/2013/05/01/a-brief-history-of-verizon-and-google-wallet-and-why-the-carrier-is-still-allowed-to-block-it/
http://www.androidpolice.com/2013/05/01/a-brief-history-of-verizon-and-google-wallet-and-why-the-carrier-is-still-allowed-to-block-it/
https://www.engadget.com/2009/05/12/atandt-issues-official-statement-on-slingplayers-3g-blackout-for/
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find that any remaining unaddressed harms are small relative to the costs of implementing more heavy-
handed regulation.  

117. Incentives.  We find, based on the record before us, that ISPs have strong incentives to 
preserve Internet openness, and these interests typically outweigh any countervailing incentives an ISP 
might have.434  Consequently, Title II regulation is an unduly heavy-handed approach to what, at worst, 
are relatively minor problems.  Although the Title II Order argued that ISPs were incentivized to harm 
edge innovation,435 it also conceded that ISPs benefit from the openness of the Internet.  The Title II 
Order found that “when a broadband provider acts as a gatekeeper, it actually chokes consumer demand 
for the very broadband product it can supply.”436  We agree.  The content and applications produced by 
edge providers often complement the broadband Internet access service sold by ISPs, and ISPs 
themselves recognize that their businesses depend on their customers’ demand for edge content.437  It is 
therefore no surprise that many ISPs have committed to refrain from blocking or throttling lawful Internet 

434 See, e.g., Entertainment Software Association (ESA) Comments at 8 (“Open Internet protections are most needed 
when broadband providers have an incentive to use their special position to advantage their own services. Without 
recourse against such anti-competitive behavior, third-party providers would be disadvantaged in reaching 
customers with competing online services.”); INCOMPAS Comments at 8, 23-24 (“Disadvantaging unaffiliated 
content providers is a well-recognized form of action that can harm competition and consumers.”); Peha Light-
Touch Regulation Comments at 3 (“A BIAS provider can also extract monopoly or oligopoly rents from content, 
application, service or device markets even if the BIAS provider does not compete directly in any of these 
markets.”); AARP Reply at 32 (“Under the ICE theory, a broadband platform provider will recognize the 
efficiencies that it gains from encouraging providers of complements (such as over-the-top video) on its broadband 
platform. . . . However, the ICE theory breaks down when the platform owner produces its own versions of the 
complementary services, and thus faces competition from the third-party providers for its own complementary 
services.  Under those circumstances, the internalization of complementary efficiencies is outweighed by the 
broadband ISP’s desire to increase the profitability of its own offerings, e.g., its own video programming.  This 
exception to the ICE theory is a growing phenomenon.”).
435 Some commenters in this record assert this as well.  See, e.g., AARP Comments at 14; INCOMPAS Comments at 
72; OTI New America at 109; Free Press Comments at 66; Internet Association Comments at 19, 23; Public 
Knowledge Comments at 105.
436 See Title II Order, 30 FCC Rcd at 5608, para. 20.
437 See Verizon Comments at 34; Charter Comments at 2; NCTA Comments at 51 (asserting that “it would be 
irrational for ISPs to undermine the very openness that has long buoyed their businesses for some short-term gain.”); 
CenturyLink Comments at 8-9 (“In this environment, broadband providers have every incentive to design, maintain 
and manage their networks in a way that meets end user expectations for openness.”); ACLP Comments at 7-8 
(“ISPs derive the lion’s share of their revenues from residential and business subscriptions to voice, video, and/or 
data products. This means that any effort to degrade or limit a person’s enjoyment of their user experience—by, for 
example, blocking a popular website or unnecessarily throttling a popular service—would harm their bottom lines, 
both from subscriber loss and public pressure that would likely harm their stock price.”); Technology Policy 
Institute (Leonard & Wallsten) Comments at 2; Cox Comments at 22 (“a BIAS provider that fails to adhere to 
principles of openness, thereby upsetting consumer expectations, would risk driving customers to rival providers.”); 
AT&T Reply at 23 (“No broadband provider has an interest in defeating consumers’ long-settled expectation of 
access to the full Internet because, if it did so, it would devalue its service and lose its customers to rivals in this 
highly competitive marketplace.”); Daniel Lyons, Net Neutrality and Nondiscrimination Norms in 
Telecommunications, 54 Ariz. L.R. 1029, 1036-37 (2012) (“[B]roadband providers generally have strong incentives 
not to block content or applications on their networks. At their core, these companies do not themselves provide 
most online products that their customers want. Rather, broadband providers connect customers to the services 
available in cyberspace—and the value of that connection to the customer is directly related to the number of sites 
the customer can reach. . . . Every website or application that is blocked reduces the value of broadband access to the 
consumer and, therefore, adversely affects the price the consumer will pay for the broadband provider’s service.”). 
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conduct notwithstanding any Title II regulation.438  Finally, to the extent these economic forces fail in any 
particular situation, existing consumer protection and antitrust laws additionally protect consumers.439  We 
therefore find that Title II, and the attendant utility-style regulation of ISPs, are an unnecessarily heavy-
handed approach to protecting Internet openness.  

118. The Open Internet and Title II Orders claimed to base their actions on a theory that 
broadband adoption is driven by a “virtuous cycle,” whereby edge provider development “increase[s] 
end-user demand for [Internet access services], which [drive] network improvements, which in turn lead 
to further innovative network uses.”440  The Title II Order concluded that Commission action was 
necessary to protect this virtuous cycle because “gatekeeper” power on the part of ISPs might otherwise 
thwart it,441 as ISPs “are unlikely to fully account for the detrimental impact on edge providers’ ability and 
incentive to innovate and invest.”442  However, the economic analysis in the Open Internet Order and 
Title II Order was at best only loosely based on the existing economics literature, in some cases 
contradicted peer-reviewed economics literature, and included virtually no empirical evidence.  

119. We find it essential to take a holistic view of the market(s) supplied by ISPs.  ISPs, as 
well as edge providers, are important drivers of the virtuous cycle, and regulation must be evaluated 
accounting for its impact on ISPs’ capacity to drive that cycle, as well as that of edge providers.  The 
underlying economic model of the virtuous cycle is that of a two-sided market.443  In a two-sided market, 
intermediaries—ISPs in our case—act as platforms facilitating interactions between two different 
customer groups, or sides of the market—edge providers and end users.  The Open Internet Order takes 
the position that edge provider innovation drives consumer adoption of Internet access and platform 
upgrades.  The key characteristic of a two-sided market, however, is that participants on each side of the 
market value a platform service more as the number and/or quality of participants on the platform’s other 
side increases.  (The benefits subscribers on one side of the market bring to the subscribers on the other, 
and vice versa, are called positive externalities.)444  Thus, rather than a single side driving the market, both 
sides generate network externalities, and the platform provider profits by inducing both sides of the 
market to use its platform.  In maximizing profit, a platform provider sets prices and invests in network 

438 Comcast Comments at 54-55, 64; Frontier Comments at 6; Cox Comments at 20-21; Verizon Comments at 20; 
AT&T Comments at 101.
439 See infra Part. 3. 
440 Open Internet Order, 25 FCC Rcd at 17910-11, para. 14; Title II Order, 30 FCC Rcd at 5603, 5604, 5608-09, 
paras. 2, 7, 20-21.
441 Open Internet Order, 25 FCC Rcd at 14868, para. 24 (asserting that “broadband providers have the ability to act 
as gatekeepers”); Title II Order, 30 FCC Rcd at 5608-09, 5628, paras. 20-21, 78.
442 Open Internet Order, 25 FCC Rcd at 14867-68, paras. 23-25.  While the primary reason for this seems to be 
concern about the exercise of market power, footnote 68 suggests a secondary reason: ISPs “will typically not take 
into account the effect that reduced edge provider investment and innovation has on the attractiveness of the Internet 
to end users that rely on other broadband providers—and will therefore ignore a significant fraction of the cost of 
foregone innovation.” However, neither the Open Internet Order nor our record provide a mechanism to explain 
how this would occur, and why the impact on the ISP would not be proportional to its own business, and so be fully 
accounted for in its decisions, and provides no evidence that even if possible, there was a measurable impact from 
such an effect.
443 Notably, the two-sided market we discuss here is the economic concept; we are not attempting to define a market 
for antitrust purposes.  See US Airways, Inc. v. Sabre Holdings Corp., 2017 WL 1064709, at *8 (SDNY Mar. 21, 
2017).
444 See, e.g., Alexander White, The Economics of Online Platforms, The New Palgrave Dictionary of Economics, 
(2012); Marc Rysman, The Economics of Two-Sided Markets, 23 J. Econ. Persp. 125 (2009) (Rysman); Alexander 
White & E. Glen Weyl, Insulated Platform Competition (Apr. 18, 2016), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1694317 (White & Weyl).

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1694317
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extension and innovation, subject to costs and competitive conditions, to maximize the gain  both sides of 
the market obtain from interacting across the platform.  The more competitive the market, the larger the 
net gains to subscribers and edge providers.  Any analysis of such a market must account for each side of 
the market and the platform provider.  

120. Innovation by ISPs may take the form of reduced costs, network extension, increased 
reliability, responsiveness, throughput, ease of installation, and portability.  These types of innovations 
are as likely to drive additional broadband adoption as are services of edge providers.  In 2016, nearly 80 
percent of Americans used fixed Internet access at home.445  There is no evidence that the remaining 
nearly one-fifth of the population are all waiting for the development of applications that would make 
Internet access useful to them.  Rather, the cost of broadband Internet access service is a central reason for 
non-adoption.446  ISP innovation that lowers the relative cost of Internet access service is as likely as edge 
innovation, if not more so, to positively impact consumer adoption rates.  Indeed, ISPs likely play a 
crucial role by offering, for example, low-margin or loss-leading offers designed to induce skeptical 
Internet users to discover the benefits of access.447  In response to a larger base of potential customers, the 
returns to innovation by edge providers would be expected to rise, thereby spurring additional innovative 
activity in that segment of the market.

121. Accordingly, arguments that ISPs have other incentives to take actions that might harm 
the virtuous cycle, and hence might require costly Title II regulation, need to be explained and evaluated 
empirically.  In a two-sided market, three potential reasons for Title II regulation arise: the extent to 
which ISPs have market power in selling Internet access to end users; the extent to which ISPs have 
market power in selling to edge providers access to the ISP’s subscribers (end users), which seems to 
primarily be to what the Commission and others appear to be referring when using the term “gatekeeper”; 
and the extent to which the positive externalities present in a two-sided market might lead to market 
failure even in the absence (or because of that absence) of ISP market power.  In considering each of 
these, we find that, where there are problems, they have been overestimated,448 and can be substantially 

445 The ratio of residential fixed broadband subscribers to households was 79.4 percent, of which 72.2 percent 
subscribed to fixed wireline services (excluding traditional DSL) at speeds of at least 3 Mbps down and 0.768 Mbps 
up (FCC Form 477 Subscription Data, December 2016, and Federal Communications Commission, Staff Block 
Estimates, 2016 update, https://www.fcc.gov/reports-research/data/staff-block-estimates; see also Pew Research 
Center, Internet/Broadband Fact Sheet, (Jan. 12, 2017), available at http://www.pewinternet.org/fact-sheet/internet-
broadband/. 
446 John H. Horrigan & Maeve Duggan, Pew Research Center, Home Broadband 2015, (Dec. 21, 2015), available at 
http://www.pewinternet.org/2015/12/21/home-broadband-2015/ (“Non-broadband adopters who view a lack of 
home service as a major disadvantage are also more likely to cite the monthly cost of broadband as the primary 
reason they do not subscribe.  Price sensitivity, in other words, is greatest among those who are most likely to see 
the advantages of a home broadband subscription.”); see also O. Carare, et al. The willingness to pay for broadband 
of non-adopters in the U.S.: Estimates from a multi-state survey, 30 Info. Econ. & Pol’y -19, 21 (2015) (asserting 
that “approximately one-third of non-adapters surveyed indicate that price of the service is a relevant factor.”).
447 See, e.g., Strategies and Recommendations for Promoting Digital Inclusion, Consumer and Governmental Affairs 
Bureau, Federal Communications Commission, at 19-20 (Jan. 11, 2017), 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-342993A1.pdf (explaining how Comcast has innovated on an 
original regulatory requirement, and how other ISPs have followed that example). 
448 See, e.g., INCOMPAS Comments at 25 (“[I]ncumbent broadband providers whose facilities are used for the 
consumption of long-form video have market power in the classic sense.  That is to say, they are able to maintain 
supra-competitive pricing because of large market shares, limited competitive choices, high switching costs and high 
barriers to entry.  . . . That is true in both the local markets for the subscription to broadband internet access service 
and the national market upstream for the distribution of content.  In the first market, the customers are residential 
consumers, in the second the customers are those companies that wish to deliver traffic to the broadband providers 
for their local delivery to subscribers.”).

https://www.fcc.gov/reports-research/data/staff-block-estimates
http://www.pewinternet.org/fact-sheet/internet-broadband/
http://www.pewinternet.org/fact-sheet/internet-broadband/
http://www.pewinternet.org/2015/12/21/home-broadband-2015/
https://apps.fcc.gov/edocs_public/attachmatch/DOC-342993A1.pdf
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eliminated or reduced by the more light-handed approach this order implements.449

122. Our approach recognizes our limits as regulators, and is appropriately focused on the 
long-lasting effects of regulatory decisions.  Thus, we seek to balance the harms that arise in the absence 
of regulation against the harms of regulation, accounting for, in particular, the effects of our actions on 
investment decisions that could increase competition three to five or more years from now.450  We note 
that our reclassification of broadband Internet access service as an information service leaves the usual 
recourse of antitrust and consumer protection action available to all parties.  That is, heavy-handed Title II 
regulation is unnecessary to enforce antitrust and consumer protection laws.

123. Fixed ISPs Often Face Material Competitive Constraints.  The premise of Title II and 
other public utility regulation is that ISPs can exercise market power sufficient to substantially distort 
economic efficiency and harm end users.451  However, analysis of broadband deployment data, coupled 
with an understanding of ISPs’ underlying cost structure, indicates fixed broadband Internet access 
providers frequently face competitive pressures that mitigate their ability to exert market power.452  
Therefore, the primary market failure rationale for classifying broadband Internet access service under 
Title II is absent.  Furthermore, the presence of competitive pressures in itself protects the openness of the 
Internet.  The theory that competition is the best way to protect consumers is the “heart of our national 
economic policy” and the premise of the 1996 Act.453  We therefore find that the competition that exists in 
the broadband market, combined with the protections of our consumer protection and antitrust laws 
against anticompetitive behaviors, will constrain the actions of an ISP that attempts to undermine the 
openness of the Internet in ways that harm consumers, and to the extent they do not, any resulting harms 
are outweighed by the harms of Title II regulation.

124. ISP Competition in Supplying Internet Access to Households.  Starting with fixed Internet 
access, including fixed satellite and terrestrial fixed wireless service, competition, with whatever 
limitations may be inherent in these different technologies, appears to be widespread, at lower speeds for 

449 See, e.g., CenturyLink Comments at 8 (“[N]ot only is it clear that there are substantial costs maintaining the Title 
II rules, there is no evidence that there are offsetting benefits.”); AT&T Econ. Decl. at 10 (“[T]here is a broad 
consensus that disclosure requirements and prohibitions on blocking and throttling should remain in place. The 
question here is whether Title II regulation should be imposed in addition to this baseline regulation and applied to 
an otherwise effectively competitive marketplace. We conclude that such incremental regulation serves only to 
constrain the competitive options open to firms while offering little or no incremental benefit.”).  
450 This is different from forbidding certain behavior or a merger on antitrust grounds due to the likelihood of 
imminent, non-transitory price increases.  As a result, our discussion of competition need not have any implications 
for conventional antitrust analysis.  
451 W. Kip Viscusi, Joseph E. Harrington, Jr., and John M. Vernon, Economics of Regulation and Antitrust, 4th Ed., 
401-26 (2005); Lyons, Net Neutrality and Nondiscrimination Norms, 54 Arizona L.R. at 1036 (“[W]hile critics 
acknowledge that broadband providers may have economic incentives to block or degrade certain content or 
application providers, competitive pressure and antitrust law each help to police such misbehavior. If a company has 
market power, antitrust doctrines—such as the law governing unilateral refusals to deal—protect consumers just as 
they do in every other area of the economy.  Therefore, although some government oversight is appropriate, critics 
question whether stringent Commission regulation benefits consumers above and beyond the protections they 
receive from general economic regulations.”) (emphasis added); see, e.g., D.W. Carlton & J.M. Perloff, Modern 
Industrial Organization at 682-735 (4th ed. 2005); D.E. Waldman & E.J. Jensen, Industrial Organization: Theory 
and Practice at 628-58 (4th ed. 2013).  
452 Our discussion of competitive effects, unless otherwise specified, does not rely on or define any antitrust market.
453 Hon. Maureen K. Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L. J. 119, 122 (2016) (quoting 
Standard Oil Co. v. FTC, 340 U.S. 231, 249 (1951)) (Ohlhausen, Antitrust Over Net Neutrality); Preamble, 
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).
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most households:454

Percent of U.S. population in developed census blocks in which residential fixed broadband 
ISPs reported deployment (as of December 31, 2016)455

Number of providers
Speed of at least: 3+ 2 1 0

3 Mbps down and 0.768 Mbps 
up 97.0% 2.8% 0.1% 0.1%
10 Mbps down and 1 Mbps up 93.6% 5.7% 0.6% 0.1%
25 Mbps down and 3 Mbps up 43.9% 32.6% 19.1% 4.4%

125. However, because there are questions as to the extent fixed satellite and fixed terrestrial 
wireless Internet access service are broadly effective competitors for wireline Internet access service, we 
do not rely on this data, except to note that these services, where available, place some competitive 
constraints on wireline providers.456  Focusing on competition among wireline service providers, and 
excluding DSL with speeds less than 3 Mbps down and 0.768 Mbps up, shows less, but still widespread, 
competition:

Percent of U.S. population in developed census blocks in which residential broadband wireline 
ISPs reported deployment (as of December 31, 2016)457

Number of providers
Speed of at least: 3+ 2 1 0

3 Mbps down and 0.768 Mbps 
up 12.1% 67.2% 16.2% 4.4%
10 Mbps down and 1 Mbps up 9.0% 58.5% 26.3% 6.2%
25 Mbps down and 3 Mbps up 5.9% 45.2% 39.6% 9.2%

454 We make no finding as to whether lower speed fixed Internet access services are in the same market as higher 
speed fixed Internet access services.
455 Fixed Broadband Deployment Data from FCC Form 477, as of December 31, 2016 (V2), 
https://www.fcc.gov/general/broadband-deployment-data-fcc-form-477; Federal Communications Commission, 
Staff Block Estimates, 2016 update, https://www.fcc.gov/reports-research/data/staff-block-estimates.  A developed 
census block is a census block containing at least one household. An ISP that reports offering service in a census 
block may not offer service, or service at that speed, to all locations in the block.  
456 Fixed wireless and satellite subscriptions decisions suggest that consumers generally prefer fixed wireline 
services to these, even at lower speeds.  For example, at bandwidths of 3 Mbps downstream and 0.768 Mbps 
upstream, satellite providers report deployment in 99.1 percent of developed census blocks, but only account for 1.7 
percent of subscriptions, while terrestrial fixed wireless providers report deployment in 38.5 percent of developed 
census blocks, but only account for 0.9 percent of all subscriptions. FCC Form 477 Subscription Data, June 2016.  
In the 2016 Broadband Progress Report, the FCC defined advanced telecommunications services as 25 Mbps 
download and 3 Mbps upload for fixed services.  https://www.fcc.gov/reports-research/reports/broadband-progress-
reports/2016-broadband-progress-report.  Satellite providers only covered 50 percent of census blocks at these 
speeds, and fixed wireless providers, 18.5 percent.
457 See supra note 455.  While not reported, the percent of households in developed census blocks closely tracks the 
entries for the percent of population in developed census tracts. For example, approximately 79.7 percent of U.S. 
households are in a census block where at least two wireline suppliers offer speeds of at least 3 Mbps down and 
0.768 Mbps up.

https://www.fcc.gov/general/broadband-deployment-data-fcc-form-477
https://www.fcc.gov/reports-research/data/staff-block-estimates
https://www.fcc.gov/reports-research/reports/broadband-progress-reports/2016-broadband-progress-report
https://www.fcc.gov/reports-research/reports/broadband-progress-reports/2016-broadband-progress-report
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126. This table understates competition in several respects.  First, even two competing 
wireline ISPs place competitive constraints on each other.  ISPs’ substantial sunk costs imply that 
competition between even two ISPs is likely to be relatively strong.  Thus, to the extent market power 
exists, it is unlikely to significantly distort what would otherwise be efficient choices.  A wireline ISP, 
anywhere it is active, necessarily has made substantial sunk investments.458  Yet, the cost of adding 
another customer, or of carrying more traffic from the same customers, is relatively low.459  Accordingly, 
a wireline ISP has strong incentives, even when facing a single competitor, to capture customers or induce 
greater use of its network, so long as its current prices materially exceed the marginal cost of such 
changes.460  In addition, empirical research finds that the largest benefit from competition generally 
comes from the presence of a second provider, with added benefits of additional providers falling 
thereafter,461 especially in the presence of large sunk costs.462  Indeed, a wireline provider may be willing 

458 On sunk costs being important in (especially wireline) telecommunications, see Jonathan E. Nuechterlein & 
Philip J. Weiser, Digital Crossroads: Telecommunications Law and Policy in the Internet Age, at 8-10 (2nd ed. 
2013) (Nuechterlein & Weiser); Jerry Hausman & J. Gregory Sidak, Telecommunications Regulation: Current 
Approaches with the End in Sight, in Economic Regulation and Its Reform: What Have We Learned? at 345, 353-54 
(Nancy L. Rose, ed. 2005); Organization for Economic Co-operation and Development, The Development of Fixed 
Broadband Networks, at 11 (Jan. 8, 2015), 
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/ICCP/CISP(2013)8/FINAL&docLa
nguage=En (OECD Fixed Broadband Networks) (noting the listed fixed costs are all sunk).  Wireless ISPs similarly 
sink costs into backhaul, switches and marketing (Nuechterlein & Weiser at 8-9).  While modern high-throughput 
satellites have some ability to be re-purposed, a significant share of the costs of developing, building, and launching 
a modern satellite is sunk.  See Second Annual Report and Analysis of Competitive Market Conditions with Respect 
to Domestic and International Satellite Communications Services, Second Report, 23 FCC Rcd 15170, 15183, 
15185, 15189 (2008) https://www.fcc.gov/reports-research/reports/satellite-competition-reports/satellite-
competition-report-2nd-annual.
459 Nuechterlein & Weiser at 9 (“[O]nce the network is up and running, the marginal cost of providing service to 
each additional customer is often tiny by comparison, particularly for wireline networks. Given these enormous 
fixed costs and negligible marginal costs, it is often cheaper per customer for a carrier to provide service to one 
million customers than to one thousand customers.”).
460 AT&T Econ. Decl. at 28-29.
461 Id. at 28-29; Howard A. Shelanski, Adjusting Regulation to Competition: Toward a New Model for U.S. 
Telecommunications Policy, 24 Yale J. Reg. 55 (2007) (Shelanski); Mark Israel, Daniel Rubinfeld, and Glenn 
Woroch, Analysis of the Regressions and Other Data Relied Upon in the Business Data Services FNPRM And a 
Proposed Competitive Market Test at 39-40 (June 28, 2016), 
https://ecfsapi.fcc.gov/file/106281210703808/Second%20IRW%20White%20Paper%20(Public).pdf.  Empirical 
evidence also suggests once a market reaches two or three firms, an additional entrant has little effect on per 
customer profits.  See Timothy F. Bresnahan & Peter C. Reiss, Entry and Competition in Concentrated Markets, 99 
J. Pol. Econ. 977 (1991).  Some empirical research on railroads, another industry with high sunk costs, finds that the 
presence of a second railroad in a market is sufficient to produce a competitive outcome.  See Paul A. Pautler, 
Evidence on Mergers and Acquisitions, 48 Antitrust Bulletin 200-01 (2003). Additionally, a recent study of the U.S. 
residential broadband market finds that entry of a fourth competitor in a zip code has almost no effect on price.  See 
generally Mo Xiao & Peter F. Orazem, Does the Fourth Entrant Make Any Difference? Entry and Competition in 
the Early U.S. Broadband Market, 29 Int’l J. Indus. Org. 547 (2011).
462 Other industries with large sunk costs have shown that “price declines with the addition of the first competitor, 
but drops by very little thereafter.”  Allan Collard-Wexler, Demand Fluctuations in the Ready-Mix Concrete 
Industry, 81 Econometrica 1003, 1008 at Figure 2 (2013).  Nothing in this order should be construed as finding that 
these statements appropriately characterize the addition of the first fixed wireline competitor in a particular context, 
only that in general such an addition likely will have a material impact on moving prices toward competitive levels.

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/ICCP/CISP(2013)8/FINAL&docLanguage=En
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/ICCP/CISP(2013)8/FINAL&docLanguage=En
https://www.fcc.gov/reports-research/reports/satellite-competition-reports/satellite-competition-report-2nd-annual
https://www.fcc.gov/reports-research/reports/satellite-competition-reports/satellite-competition-report-2nd-annual
https://ecfsapi.fcc.gov/file/106281210703808/Second%20IRW%20White%20Paper%20(Public).pdf
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to cut prices to as low as the incremental cost of supplying a new customer.463  Thus, in this industry, even 
two active suppliers in a location can be consistent with a noticeable degree of competition, and in any 
case, can be expected to produce more efficient outcomes than any regulated alternative.464  

127. Second, competitive pressures often have spillover effects across a given corporation, 
meaning an ISP facing competition broadly, if not universally, will tend to treat customers that do not 
have a competitive choice as if they do.  This is because acting badly in uncompetitive areas may be 
operationally expensive (i.e., requiring different equipment, different policies, different worker training, 
and different call centers to address differing circumstances) and reputationally expensive (e.g., even if 
behavior is confined to an uncompetitive market, customers in competitive markets may churn after 
learning about such behavior).  Accordingly (and unsurprisingly), most ISPs actively try to minimize the 
discrepancies in their terms of service, network management practices, billing systems, and other 
policies—even if they offer different service tiers or pricing in different areas.  Approximately 79 percent 
of U.S. households are found in census blocks that at least two wireline ISPs report serving, and 
approximately another 8 percent of households are in census blocks where the unique wireline ISP 
providing service in the census block faces competition from a rival in 90 percent of the blocks it 
serves.465

128. The Commission’s prior findings on churn in the broadband marketplace do not dissuade 
us from concluding that wireline broadband ISPs often face competitive pressures.  Although the 
Commission has previously found voluntary churn rates for broadband service to be quite low,466 a view 
which some commenters echo,467 substantial, quantified evidence in the record dissuades us from 

(Continued from previous page)  
463 The Commission previously stated, “the presence of facilities-based competition with significant sunk investment 
makes exclusionary pricing behavior costly and highly unlikely to succeed.”  Pricing Flexibility Order, 14 FCC Rcd 
at 14264, para. 80.
464 See, e.g., AT&T Comments at 29-30 (“[O]nly a very small number of competitors is needed to protect consumer 
interests in industry contexts like this one, where fixed and sunk costs are high and the incremental cost of serving 
incremental users is comparatively low.  In those contexts, rivals have strong incentives to compete fiercely to gain 
and retain customers even as prices fall because, whenever they lose a customer, they save minimal costs but lose 
significant revenues.”); AT&T Econ. Decl. at 28-29 (“Economics teaches that in markets such as broadband Internet 
access, the presence of two competitors is likely to result in effective competition.  In particular, the presence of 
high sunk costs in this industry means that competition is likely to be intense, even with only two providers.”).  We 
do not claim that a second wireline provider results in textbook perfect competition, but rather, given ISP recovery 
of sunk investments becomes more difficult as competition increases, and the critical nature of allowing such 
recovery, market outcomes may well ensure approximately competitive rates of return.
465 Such ISPs included the top ten ISPs when ranked by covered census blocks, and also when ranked by households 
in covered census blocks, except the ninth, Windstream.  Fixed Broadband Deployment Data from FCC Form 477, 
as of December 31, 2016 (V2), https://www.fcc.gov/general/broadband-deployment-data-fcc-form-477; Federal 
Communications Commission, Staff Block Estimates, 2016 update, https://www.fcc.gov/reports-research/data/staff-
block-estimates.  Our conclusions do not hinge on finding effective competition everywhere.  See, e.g., Letter from 
Angie Kronenberg, Chief Advocate and General Counsel, INCOMPAS, to Marlene H. Dortch, Secretary, FCC, WC 
Docket No. 17-108, at 4 (filed Nov. 29, 2017); Letter from Angie Kronenberg, Chief Advocate and General 
Counsel, INCOMPAS, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 7-11 (filed Nov. 20, 2017) 
(INCOMPAS Nov. 20, 2017 Ex Parte Letter).  We find that competition exists in various forms nearly everywhere 
and to the extent that effective competition is not universal, the costs of Title II regulation outweigh the benefits of 
our more light-touch approach.
466 Title II Order, 30 FCC Rcd at 5631-32, para. 81; Applications of Charter Communications, Inc., Time Warner 
Cable Inc., and Advance/Newhouse Partnership For Consent to Assign or Transfer Control of Licenses and 
Authorizations, MB Docket No. 15-149, Memorandum Opinion and Order, 31 FCC Rcd 6327, 6353-54, para. 58 
(2016) (Charter/TWC Order).  
467 Internet Association Comments at 20 (“ISPs’ gatekeeping power would be mitigated if consumers could easily 
switch providers, but the Commission has found that consumers face high switching costs as a result of activation 

(continued….)
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repeating that finding here.468  Regardless, even if high churn rates make market power unlikely, low 
churn rates do not per se indicate market power.  For example, they may reflect competitive actions taken 
by ISPs to attract customers to sign up for contracts, and to retain existing customers, such as discount 
and bonus offers.  Moreover, actions such as these, and others, are indicative of competition.  For 
example, ISPs engage in a significant degree of advertising, aiming to draw new subscribers and convince 
subscribers to other fixed ISPs to switch providers.469  Similarly, ISPs employ “save desks” often taking 

fees, high upfront device installation fees, long-term contracts and early termination fees, and costs associated with 
equipment and services not working with a new broadband access service.  In addition, bundled pricing and family 
discount plans often discourage consumers from switching.”); INCOMPAS Comments at 33-34 (“Both financial and 
non-financial costs deter consumers from switching.”); Engine Reply at 4; INCOMPAS Reply at 26-28 (“Lack of 
competition is compounded by high switching costs. . . .  [S]witching providers first requires a service call to 
disconnect from the subscriber’s current provider.  That is often met with refusal to disconnect or use of aggressive 
win-back tactics.  If that hurdle is surpassed, the next step requires the subscriber to return the current broadband 
provider’s equipment to a location that is often far away from that subscriber’s location.  Then the subscriber must 
schedule a service visit to install the new service, which often requires someone to be in the location for a significant 
period of time.  And once these steps conclude, the subscriber still faces uncertainty over the quality of service the 
new broadband provider will offer. Moreover, the fact that consumers tend to prefer buying bundles that contain 
both broadband access and video programming also increases the switching costs.”).
468 CenturyLink Folster Declaration at 3-4 (“Overall, according to Frost & Sullivan data, telco providers lost 1 point 
of market share during 2016 and have lost 3 points of share over the last three years, primarily at the expense of 
cable providers. This, in and of itself, is evidence that switching costs are low.  If the switching costs for changing 
ISPs were high, we would not expect to see such a decline in market share over such a short period of time”); 
Technology Policy Institute (Leonard & Wallsten) Comments at 7 (“[T]he implication that switching costs render 
competition meaningless is inconsistent with the substantial sums on marketing and incentives to induce subscribers 
to remain and competitors’ subscribers to switch service. . . . Even if only a small percentage of subscribers are 
willing to incur switching costs, providers will be constrained from the types of anticompetitive activities about 
which the Commission is concerned.”); Free State Foundation Comments at 28-30 (“the Title II Order relied on a 
false narrative that consumer “switching costs” are too high, creating monopoly power even when multiple 
broadband ISPs offer access in a given area.”); Verizon Reply Econ. Decl. at 15.  
469 See, e.g., Mike Dano, New Street: AT&T’s fiber build-out cut into Charter and Comcast’s growth—but that 
won’t last, FierceCable.com (Nov. 2, 2017), http://www.fiercecable.com/cable/new-street-at-t-s-fiber-buildout-cut-
into-charter-and-comcast-s-growth-but-won-t-last (reporting analyst view that AT&T has claimed market share from 
cable through fiber deployment and steep discounts, and questioning whether such discounts can be sustained, 
indicating how aggressive AT&T has been as a competitor); Chris Mills, $500 off the iPhone X is still $500 off, even 
from Comcast, BGR.com (Oct. 25, 2017) http://bgr.com/2017/10/25/iphone-x-deals-xfinity-mobile-vs-verizon-500-
off/) (discussing Comcast’s offer of $500 to new customers signing a fixed Internet access contract with mobile 
service on an iPhone); INCOMPAS Reply at 12 (listing “aggressive win-back techniques” as one method ISPs 
employ to prevent churn); Letter from Jonathan E. Nuechterlein, Counsel to AT&T, to Marlene Dortch, Secretary, 
FCC, WC Docket No. 17-108, Attach. at 19 (filed Oct. 31, 2017) (providers commonly route disconnection requests 
to save desks that make special efforts to retain the customer).  See also Free State Foundation Comments at 29 
(“[T]he [Title II] Order [did not] take stock of the ferocity with which the ISPs fight for customers through various 
forms of marketing designed to induce switching.  Data regarding the substitutability of mobile broadband services 
for fixed broadband services also demonstrates that the order significantly overstated the barriers to consumer choice 
imposed by switching costs.”); AT&T Econ. Decl. at 25-26 (“There is also intense rivalry between telcos, cable 
companies and other entrants with respect to fixed Internet services. Indicators of this rivalry include, among others . 
. . Advertising expenditures: Fixed broadband Internet access providers spend heavily on advertising. Through this 
advertising, providers fight to differentiate themselves from their competitors by touting the speeds they are able to 
offer as well as their customer satisfaction ratings. As a matter of economics, it would not be rational to spend this 
much on advertisements focused on differentiating offerings from competitors if there were not strong competition 
among providers for consumers.”); Comcast Comments, Appx. C at 15-16 (“Surveyed results filed with the FCC 
show that one-third of all subscribers have changed their provider in the last two years and almost half in the last 
four years. . . . The heavy national and regional advertising that BIAS providers (both wireless and wireline) do 
would make little sense otherwise.”); Verizon Econ. Decl. at 28-29 (“The risk of losing customers presents a 
substantial economic threat to providers’ consumer wireline business because the net lifetime value of wireline 
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aggressive actions to convince subscribers seeking service cancellation to continue to subscribe, often at a 
discounted price.470  Thus, the record indicates material competition for customers regardless of churn 
levels.  

129. There is even greater competition in mobile wireless.  Mobile wireless ISPs face 
competition in most markets, with widespread and ever extending head-to-head competition between four 
major carriers.  As of January 2017, at least four wireless broadband service providers covered 
approximately 92 percent of the U.S. population with 3G technology or better.471  Even in rural areas at 
least four service providers covered approximately 69 percent of the population.472

130. Both the Title II Order and its supporters in the current proceeding fail to properly 
account for the pressure mobile Internet access exerts on fixed, including fixed wireline, Internet access 
supply.473  While we recognize that fixed and mobile Internet access have different characteristics and 

subscribers is substantial. And, bundling with video, wireline voice, and wireless voice services increases the 
potential cost from the loss of subscribers. Because of the significant expected life-time value of wireline 
subscribers, retaining customers (i.e., reducing churn) is an important part of the competitive strategy for Verizon 
and other broadband providers.”).
470 See Consumer Reports, Haggling for a lower telecom bill really works, says one CR editor (May 17, 2012) 
https://www.consumerreports.org/cro/news/2012/05/haggling-for-a-lower-telecom-bill-really-works-says-one-cr-
editor/index.htm; N. Safo, Marketplace, Want to save money? Call your cable company, (Oct. 9, 2014) 
https://www.marketplace.org/2014/10/09/business/want-save-money-call-your-cable-company; INCOMPAS Reply 
at 26-28 (Attempts to switch providers are “often met with . . . use of aggressive win-back tactics”); AT&T Econ. 
Decl. at 26-27 (“[T]he fact that providers actively compete to steal customers from one another demonstrates that 
they have available capacity with which to serve those customers.  The ability to switch fixed access providers is 
demonstrated by the fact that churn is an important strategic focus in the broadband Internet access industry.  The 
focus on reducing churn is evident in providers’ focus on “save desk” efforts.  Customers thinking about leaving 
their Internet service provider must call to disconnect service, and they are then referred to save desks that will offer 
substantial discounts or other inducements to persuade the customer to stay.  This is competition in action; the 
ability to switch leads firms to offer substantial inducements to stay, thus benefiting even those customers who 
ultimately choose not to switch. . . . Finally, as with wireless, search costs are very low in this industry, as there is no 
shortage of comparative advertising, including direct mailing and circulars.”).  On the substantial discounts made in 
save offers, see CenturyLink Folster Declaration at 3-4 (“In the past customers were required to purchase their 
modem from their ISP. Today, customers may purchase their modem from either their ISP or a third party provided 
the MODEM supports the technology on which the customer is provisioned. . . . ISP promotional service offerings 
often include features that reduce switching costs, such as removal of activation fees, elimination of installation fees 
and elimination of early termination fees.”); Comcast Comments Appendix C at 15-16 (“Although there is certainly 
some customer inertia, the basic wiring and even the equipment at the customer’s premise can usually be repurposed 
to any BIAS provider. If both Spectrum and Verizon FiOS offer service to a particular household, then switching 
between services is a simple matter.”).
471 These coverage estimates represent deployment of mobile networks and do not indicate the extent to which 
providers offer service to residents in the covered areas.  See Implementation of Section 6002(b) of the Omnibus 
Budget Reconciliation Act of 1993; Annual Report and Analysis of Competitive Market Conditions With Respect to 
Mobile Wireless, Including Commercial Mobile Services, Twentieth Report, 32 FCC Rcd 8968, 8973, para. 7 (2017) 
(20th Mobile Competition Report); see also 20th Mobile Wireless Competition Report Web Appx. III: Elements of 
Inter-Firm Rivalry, https://www.fcc.gov/20th-cmrs-report-web-appendices. 
472 Id.
473 See Public Knowledge Comments at 79 (stating that “wireless and wireline broadband are distinct product 
markets” and that “[i]n this case the data show that consumers who can afford both fixed and mobile broadband tend 
to buy both”); INCOMPAS Reply at 27-28 (stating that Dr. Evans finds that “[m]ost households that have a [fixed 
broadband provider subscription] . . . have one or more household members that have a [] mobile subscription with a 
broadband data plan”); INCOMPAS Nov. 20, 2017 Ex Parte Letter, October 2017 White Paper Attachment at 3-4 
(“State‐of‐the‐art wired and wireless technologies have widely different capacities and limitations”); Letter from 
Michael Calabrese, Director, Wireless Future Project, OTI New America, to Marlene H. Dortch, Secretary, FCC, 
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capabilities, for example, typically trading off speed and data caps limits against mobility, increasing 
numbers of Internet access subscribers are relying on mobile services only.  In 2015, one in five 
households used only mobile Internet access service to go online at home (up from one in ten in 2013), 
and close to 15 percent of households with incomes in excess of $100,000 (up from six percent in 2013), 
exclusively used mobile Internet access service at home.474  With the advent of 5G technologies promising 
sharply increased mobile speeds in the near future, the pressure mobile exerts in the broadband market 
place will become even more significant.475

131. ISP Competition in Supplying Edge Providers Access to End Users.  On the other side of 
the market, to the extent ISPs have market power in supplying edge providers, ISP prices to edge 

WC Docket 17-108 at 2 (filed Dec. 7, 2017) (arguing that mobile is not a substitute or a substantial competitive 
threat to high-capacity fixed broadband Internet access service).
474 Giulia McHenry, Evolving Technologies Change the Nature of Internet Use (Apr. 19, 2016), 
https://www.ntia.doc.gov/blog/2016/evolving-technologies-change-nature-internet-use, Tables 1 and 2.  New 
America/OTI notes that this study states that low-income Americans are far more likely to become mobile 
dependent than consumers who have higher levels of income.  However, as noted above, this same study by the U.S. 
Census Bureau, which includes data collected from nearly 53,000 households, also found a significant increase in 
mobile-only use by higher-income households, and that the growth in the proportion of high-income households that 
exclusively use mobile Internet service at home is accelerating.  Id.; see also Letter from Michael Calabrese, 
Director, Wireless Future Project, OTI New America, to Marlene H. Dortch, Secretary, FCC, WC Docket 17-108 at 
2-3 (filed Dec. 7, 2017).  Several commenters discussed their own views on the extent to which mobile wireless 
might exert competitive pressure in some instances.  See Free State Foundation Comments at 24-25 (“An important 
aspect of the broadband market’s dynamism, erroneously overlooked by the Title II Order, is cross-platform or 
intermodal competition between multiple broadband technologies.  Broadband ISPs offering service across cable, 
fiber, mobile, and satellite platforms compete with each other for consumers or even for proportions of multi-
screening consumer data usage.  Around the time of the order’s adoption, data showed that 10% of Americans had a 
mobile broadband connection but did not have a fixed broadband connection.  Since then, evidence from the 
National Telecommunications and Information Administration finds that consumers across all income levels are 
substituting mobile broadband for fixed broadband. For example, 29% of low-income consumers, 18% of middle-
income consumers, and 15% of high-income consumers are mobile-only broadband users.”); AT&T Comments at 
30-31 (“According to a Pew Research study, “a growing share of Americans now use smartphones as their primary 
means of online access at home. Today just over one-in-ten American adults are ‘smartphone-only’ internet users—
meaning they own a smartphone, but do not have traditional home broadband service.” That trend is likely to 
continue with the roll-out of affordable mobile plans with unlimited data (see above) and the ubiquitous availability 
of public Wi-Fi hotspots.”); AT&T Econ. Decl. at 29-34 (“Convergence between wireless and wireline services is 
further increasing the number of options available to customers (who might previously have looked only at wireless 
or only at wireline options), and thus further increasing the intensity of competition. . . . Moreover, when comparing 
wireless and wireline speeds, it is important to note that while a wireline connection may be shared between multiple 
users, wireless connections are typically measured on a per device basis, so two smart phone users in a household 
may each be taking advantage of 25 Mbps connections on their phones, while a landline connection in the home 
may be 25 Mbps and be shared between the two.”).  Competition constrains a firm’s prices if the firm is prevented 
from raising price to levels that absent switching to competitors, would increase the firm’s profits.  The extent of the 
switching need not be large.  For example, with constant unit costs, a 5% price increase would be prevented if that 
would lead to slightly less than 5% of the firm’s customers to either stop consuming altogether or to switch to a 
rival.  Suppliers of Internet access service are likely to be more sensitive to customer loss than the case with constant 
marginal cost, since in general the marginal costs of Internet access service fall as subscriber numbers increase, 
meaning, in addition to the revenues lost due to leaving customers, profits are also eroded due to a rise in the 
average cost of supplying those who remain.  See supra note 459.
475 Ericsson Comments at 3; Verizon Econ. Decl. at 28 (“[T]he promises of upcoming 5G technology are likely to 
increase the competitive pressure from wireless services on wireline broadband over time.”); AT&T Comments at 
31 (“The distinction between fixed and mobile will evaporate further with the deployment of ultra-high-capacity 5G 
technologies, which will feature a proliferation of very small cell sites linked by dense fiber backhaul networks.”); 
AT&T Econ. Decl. at 34 (“The evidence presented above makes clear that wireless-wireline convergence is 
occurring today. And that process will only accelerate as 5G networks are deployed.”).
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providers could distort economic efficiency (a potential harm that is distinct from anticompetitive 
behavior or because of a failure to internalize a relevant externality).476  Loosely speaking, such power 
over an edge provider can arise under one of two conditions: the ISP has conventional market power over 
the edge provider because it controls a substantial share of (perhaps a specific subset of) end-user 
subscribers that are of interest to the edge provider, or that edge provider’s customers only subscribe to 
one ISP (a practice known as single homing).

132. Narrowly focusing on fixed ISPs, Comcast, the largest wireline ISP, has approximately 
one quarter of all residential subscribers in the US,477 while at speeds of at least 25 Mbps down and 3 
Mbps up, the Herfindahl-Hirschman Index measure of concentration for the supply of access to 
residential fixed broadband Internet access service subscribers meets the Department of Justice (DOJ) 
designation of “moderately concentrated”:478 

HHI of served residential fixed broadband Internet access service subscribers 

(as of December 31, 2016)479

Speed HHI

3 Mbps down and 0.768 Mbps up 1,473

10 Mbps down and 1 Mbps up 1,743

25 Mbps down and 3 Mbps up 2,208

133. Large shares of end-user subscribers, and/or market concentration, however, do not seem 
a likely source or indicator of conventional market power capable of significantly distorting efficient 
choices, with the possible exception of edge providers whose services require characteristics currently 
only available on high-speed fixed networks (such as video, which requires both high speeds and 
substantial monthly data allowances, and gaming and certain other applications, which require high 
speeds and low latency).  Given Comcast’s market share, even a fledgling edge provider that can only be 
viable in the long term if it offers service to three quarters of broadband subscribers, may not depend on 
gaining access to any single provider.  And calculating market shares for wireline ISPs based on their end 
users may be too simplistic if edge providers can reach end users at locations other than their homes, such 
as at work, or through a mobile ISP.480  In addition, ISPs have good incentives to encourage new entrants 
(Continued from previous page)  
476 Shane Greenstein et al., Net neutrality: A fast lane to understanding the trade-offs, 30 J. Econ. Persp. 127, 135, 
137-139 (2016), http://pubs.aeaweb.org/doi/pdfplus/10.1257/jep.30.2.127 (Greenstein et al.).
477 Comcast reported 23.4 million “[h]igh-speed Internet residential customers” as of June 30, 2017.  See Comcast 
Corp. Quarterly Report (Form 10-Q) (Jul. 27, 2017), http://www.cmcsa.com/secfiling.cfm?filingID=1166691-17-22.  
Comcast’s market share is approximately 26 percent based on the 2015 Census Broadband data (23.4/90.7).  This 
estimate is not sensitive to definitions of broadband.  As of December 2016, there were 102 million fixed 
connections with download speeds of at least 3 Mbps, lowering Comcast’s share to approximately 23 percent, and 
106 million with fixed connections of at least 200 Kbps in either direction, lowering Comcast’s share to 
approximately 22 percent (FCC Form 477 Subscription Data, December 2016).  
478 The DOJ considers a market with an HHI value of between 1,500 and 2,500 to be moderately concentrated. See 
Department of Justice, Antitrust Division, Herfindahl-Hirschman Index, https://www.justice.gov/atr/herfindahl-
hirschman-index. 
479 FCC Form 477 Subscription Data (December 2016).
480 See Oracle Comments at 2-3 (“[T]he Title II Order inappropriately ascribed significant gatekeeper power to the 
“high” cost of switching home broadband providers.  But, because more than two-thirds of global computing power 
is mobile, consumers’ devices switch among home, work, and retail networks throughout the day, to say nothing of 
internet access through work, school, and library computers and networks.”); AT&T Comments at 30 (“The fact that 
a typical consumer uses multiple networks sharply disciplines the ability of any given network to engage in conduct 
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that bring value to end users, both because such new entrants directly increase the value of the platform’s 
service, and because they place competitive pressure on other edge providers, forcing lower prices, again 
increasing the value of the platform’s service.  Moreover, those smaller edge providers may benefit from 
tiered pricing, such as paid prioritization, as a means of gaining entry.481  In fact, some edge providers 
might consider reaching end users on mobile devices to be roughly as valuable as, or more valuable than, 
reaching end users on wireline networks.  

134. In addition, larger edge providers, such as Amazon, Facebook, Google and Microsoft, 
likely have significant advantages that would reduce the prospect of inefficient outcomes due to ISP 
market power.482  For example, the market capitalization of the smallest of these five companies, 
Amazon, is more than twice that of the largest ISP, Comcast, and the market capitalization of Google 
alone is greater than every cable company in America combined.483  Action by these larger edge providers 
preventing or reducing the use of ISP market power could spill over to smaller edge providers, and in any 
case, is unlikely to anticompetitively harm them given existing antitrust protections (since arrangements 
between an ISP and a large established edge provider must be consistent with antitrust law).  
Consequently, any market power even the largest ISPs have over access to end users is limited in the 
extent it can distort edge provider decisions (or those of their end users).  

135. Despite the preceding analysis, a second claim is made that relies solely on the second 
factor, single homing: “regardless of the competition in the local market for broadband Internet access, 
once a consumer chooses a broadband provider, that provider has a monopoly on access to the 
subscriber . . .  Once the broadband provider is the sole provider of access to an end user, this can 
influence that network’s interactions with edge providers, end users, and others.”484  Commenters have 

that threatens consumer welfare. . . that market dynamic will cause consumers to notice, complain, and switch if any 
ISP allows its best-effort broadband platform to diminish in quality or engages in anticompetitive treatment of edge 
providers.”); Verizon Econ. Decl. at 36-37 (“[C]onsumers generally do multi-home by accessing online content and 
services on multiple platforms, such as one or more wireless broadband services, a wireline broadband service at 
home, a wireline broadband service at work, and Wi-Fi networks at numerous locations (e.g., Starbucks, libraries, 
airports). Subscriber multi-homing also is at odds with the claim that, once a subscriber chooses a broadband 
Internet access provider, that provider is a “gatekeeper” over access to that subscriber.”).  We reject claims that we 
should entirely neglect this possibility based on assertions that users might be limited in their ability or willingness 
to switch between different options for broadband Internet access in unspecified circumstances and for unspecified 
reasons.  See AARP Reply at 35-37 (“While it is certain that many consumers utilize different sources of broadband 
Internet access, it is not reasonable to assume that consumers can easily switch between these options, or would 
want to.”).
481 If the entrant offers a more valuable service than an incumbent, then this would be a profitable strategy, and 
while it is common to claim new entrants would not have the deep pockets necessary to implement such an entry 
strategy, new economy startups have demonstrated that capital markets are willing to provide funds for potentially 
profitable ideas, despite high failure rates, presumably because of the large potential gains when an entrant is 
successful.  Examples of successful new entrants that started behind dominant incumbents, include Google (against 
established search engines such as Yahoo, and the map provider, MapQuest), Amazon (against traditional bricks and 
mortar storefronts), and Facebook (against MySpace).
482 Chris Smith, Netflix’s ‘meh’ on net neutrality is exactly why we need strong rules, not empty promises, (Jun. 1, 
2017), http://bgr.com/2017/06/01/netflixs-net-neutrality-comments/ (“‘It’s not our primary battle at this point,’ 
Hastings said on Wednesday about net neutrality during an interview at Recode’s Code Conference. ‘We think net 
neutrality is incredibly important,’ Netflix said, but ‘not narrowly important to us because we’re big enough to get 
the deals we want.’”). 
483 On October 4, 2017, as estimated by share prices reported by Marketwatch.com, Apple had a market 
capitalization of $797.92 billion, Google of $667.83 billion, Microsoft of $571.97 billion, Facebook of $493.28 
billion, and Amazon of $459.77 billion.  Comcast’s valuation was substantially less than $200 billion.
484 Title II Order, 30 FCC Rcd at 5629-30, para. 80.  We discuss in paragraphs 117-119 claims that an ISP could act 
“in ways that may harm the open Internet, such as preferring their own or affiliated content, demanding fees from 
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echoed this “terminating access monopoly” concern.485  The Title II Order contended that these forces 
applied to all ISPs, whether large or small, fixed or mobile, fiber or satellite, and “therefore [it] need not 
consider whether market concentration gives broadband providers the ability to raise prices.”486  

136. As a blanket statement, this position is not credible.  It is unlikely that any ISP, except the 
very largest, could exercise substantial market power in negotiations with Google or Netflix, but almost 
certainly no small wireless ISP, or a larger but still small rural cable company or incumbent LEC, could 
do so.487  Further, from the perspective of many edge providers, end users do not single home, but 
subscribe to more than one platform (e.g., one fixed and one mobile) capable of granting the end user 
effective access to the edge provider’s content (i.e., they multi-home).  As the Title II Order 
acknowledges, to the extent multihoming occurs in the use of an application, there is no terminating 
monopoly.488  

137. Moreover, to the extent a terminating monopoly exists for some edge providers, and it is 
not offset or more than offset by significant advantages, there is the question of the extent to which the 
resulting prices are economically inefficient.  A terminating (access) monopoly arises when customers on 
one side of the market, roughly speaking end users in our case, single home with little prospect of 
switching to another platform in the short run, while customers on the other side, roughly speaking edge 
providers in our case, find it worthwhile to multi-home.  The terminating monopoly differs from 
conventional market power because it can arise despite effective competition between platforms.  In that 
case, platforms must vigorously compete for single-homing end users, but have less need to compete for 
edge providers, who subscribe to all platforms.489  This means each ISP faces strong pressures to cut 
prices to end users, but does not face similar pressures in pricing to edge providers.490  However, ISPs are 

(Continued from previous page)  
edge providers, or placing technical barriers to reaching end users.  Without multiple, substitutable paths to the 
consumer, and the ability to select the most cost-effective route, edge providers will be subject to the broadband 
provider’s gatekeeper position.”
485 See Ad Hoc Comments at 10-12; Public Knowledge Comments at 74-77; Fiber Broadband Association 
Comments at 4; Vimeo Comments at 23; Internet Association Comments at 21; INCOMPAS Comments at 34-35; 
INCOMPAS Comments at 38-41); Public Knowledge Comments at 74-77.  This argument is often conflated with 
arguments about retail competition more generally, but it is a distinct concept that has been endorsed by the FCC 
and the courts in various contexts. 

The focus on edge providers’ bargaining position vis-à-vis ISPs is warranted in light of the fact that any gatekeeper 
power applies to edge providers, not end users.  See USTelecom Comments at 19-22 (“The theory of the gatekeeper 
or terminating access monopoly is not that a provider has market power with respect to the services it offers to its 
retail customers, but rather that it has market power with respect to its interactions with third parties. With respect to 
customers or end users, therefore, the gatekeeper theory is inapt, and the proper question that the Commission 
should ask is whether broadband providers have market power in properly defined consumer markets.”) (internal 
quotations omitted).
486 Title II Order, 30 FCC Rcd at 5633, para. 84.
487 See, e.g., USTelecom Comments at 22 (“[T]he idea that every ISP has market power because it is a ‘gatekeeper’ 
to its subscribers is clearly rebutted by the position of small broadband providers.  The suggestion that ISPs with 
only tens or even hundreds of thousands of end-users could have market power over an edge provider like Netflix is 
contrary to both common sense and the experience of those ISPs. Indeed, Netflix has set minimum size requirements 
for ISPs to enter into certain kinds of mutually beneficial arrangements.”).
488 See Title II Order, 30 FCC Rcd at 5630, para. 80 (“The ability of broadband providers to exploit this gatekeeper 
role could be mitigated if consumers multi-homed (i.e., bought broadband service from multiple networks).”).
489 Such an arrangement is mutually reinforcing.  Single homers can reach all the multi-homers despite only 
subscribing to one platform.  Multi-homers must subscribe to all platforms to reach all single homers.
490 See, e.g., Mark Armstrong, Competition in Two-Sided Markets, 37 RAND J. Econ. 668, 669-70 (2006) 
(Armstrong) (Describing cases when “one group single-homes while the other multi-homes” as a “competitive 
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unlikely to earn supranormal profits, so any markups earned from edge providers in excess of total costs 
are generally passed through to end users.491  While such an outcome generally will not be efficient, there 
is no general presumption about the extent of that inefficiency, or even if prices to the multi-homers 
ideally should be lower than would emerge in the absence of a termination monopoly.492  In the present 
case, there is no substantive evidence in the record that demonstrates how different efficient prices to 
edge providers would be from the prices that would emerge without rules banning paid prioritization or 
prohibiting ISPs from charging providers at all.

138. Lastly, we find the record presents no compelling evidence that any inefficiencies, to the 
extent they exist, justify Title II regulation.  There is no empirical evidence that the likely effects from 
conventional market power or the terminating monopoly, to the extent they exist, are likely to be 
significant, let alone outweigh the harmful effects of Title II regulation.  For all these reasons, we find no 
case for supporting Title II regulation of ISP prices to edge providers.493

(Continued from previous page)  
bottlenecks”: “to interact with an agent on the single-homing side, the multi-homing side has no choice but to deal 
with that agent’s chosen platform.  Thus, platforms have monopoly power over providing access to their single 
homing customers for the multi-homing side.”); id. at 669 (However, “This tendency toward high prices for the 
multi-homing side is tempered when the single-homing side benefits from having many agents from the other side 
on their platform.”).
491 See, e.g., Armstrong at 677-80; Rysman at 132. 
492 See Greenstein et al. at 146 (“There are . . . a number of open research questions . . . because the situation 
involves multiple participants in complementary economic relationships where they share the costs and benefits of 
actions, and users benefit from improvement and investment.”); White & Weyl at i (“competition’s impact on 
efficiency depends crucially on heterogeneity in users’ evaluations for network effects”); id. at 4-5, 26, 29.  
However, they “suggest the conditions necessary for competition to be. . . welfare-diminishing are quite strong.”  Id. 
at 5; see also Joseph Farrell, Efficiency and Competition between Payment Instruments, 5 Rev. Network Econ. 26, 
26-27 (2006) (Farrell) (discussing the context of credit cards).
493 We note that the terminating monopoly problem in voice telecommunications is one created by common-carriage 
regulation, not one solved by it.  Specifically, carriers must interconnect with each other and originating carriers 
must pay terminating carriers rates set by the terminating carrier in their tariff (with some government oversight).  
That leads to a “bargaining” situation where one party sets the terms of the deal and the other must accept it or 
complain to the regulator—in other words, the regulations prohibit a normal free market from developing.  Such 
regulatory requirements do not exist in broadband.  See AT&T Comments at 32-33 & n.62 (“As the Commission 
ultimately acknowledged, however, this ‘[]LEC access charge’ problem arose not from a market failure, but from 
the application of Title II regulation itself—specifically, from tariffing, interconnection, and geographic-averaging 
requirements. . . . The broadband market contains no such regulatory distortions and presents no ‘terminating access 
monopoly.’ . . .  No broadband ISP can ‘tariff’ the ‘service’ of providing access to its end users, and no backbone or 
other third-party network has any regulatory obligation to interconnect with any ISP, let alone pay whatever rates 
the ISP might wish to charge for access to its users.”); AT&T Econ. Decl. at 35 (“‘terminating access’ problems are 
not market failures to be ameliorated by regulatory intervention, but are actually market distortions created by 
regulation, most notably in the context of landline voice long-distance services.  In that context, [IXCs] required 
access to [LEC] networks to terminate calls. LECs could charge high fees for that access and the IXCs were required 
to pay those fees.  The IXCs could not charge their own customers different fees based on the LEC fees, and the 
LEC customers had no direct relationship with the IXCs.  Because the end users did not have to bear the higher 
costs, they had no reason to switch to an alternative terminating access provider, which arguably gave their local 
provider market power in the provision of terminating access service.  In contrast, if an Internet Service Provider 
attempted to block or throttle specific content, its end user customers would be directly affected by, and could 
directly observe, that behavior, and they would have the incentive and ability to react to that conduct.  The same is 
true if an Internet Service Provider attempted to impose discriminatory charges on particular content providers[].”).

Furthermore, two additional aspects unique to the traditional telephone market created those problems: (1) voice call 
originators, who are (with the exception of reverse charge calls) the analogue to edge providers in voice-
telecommunications, do not directly negotiate with the carrier that sets call termination charges, but rather only have 
a relationship with the call originating carrier.  However, the originating carrier gains from high call termination 
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139. Externalities Associated with General-Purpose Technologies Are Not a Convincing 
Rationale for Title II Regulation.  Some commenters make somewhat inchoate arguments that ISPs 
should not be permitted to treat different edge providers’ content differently or charge more than a zero 
price because the Internet is a “general purpose technology” and/or the services of some edge providers 
create positive externalities that the edge providers cannot appropriate.494  Hogendorn may propose the 
most coherent version of this argument: because the Internet is a general purpose technology (GPT), when 
an ISP sets a price to any edge provider, the ISP does not take into account the positive externalities 
generated by the broad (e.g., GPT) use of those edge providers’ applications (just as edge providers do 
not).495  Unfortunately, these commentators fail to define or substantiate the extent of the problem, if any; 
fail to demonstrate how much the situation would be improved by requiring nondiscriminatory treatment 
of all edge providers; do not explain why, if nondiscriminatory treatment is required, it should be at a zero 
price; do not assess whether the costs of such an intervention would be offset by the benefits;496 and do 
not consider whether other less regulatory measures would be more appropriate.497  Instead, these 
commenters seek to apply Title II regulation to all ISPs, and consider the solution to their concern that 
certain services or the Internet itself might be inefficiently undersupplied (for reasons well beyond the 
control of ISPs) to be a ban on ISPs only (and not other input suppliers of edge providers) charging edge 
providers any price.  We reject this approach as unreasonable and unreasoned.

3. Pre-Existing Consumer Protection and Competition Laws Protect the 
Openness of the Internet

140. In the unlikely event that ISPs engage in conduct that harms Internet openness, despite 

charges when it terminates calls on its own network, so faces a conflict of interest when negotiating call termination 
charges on behalf of its subscribers.  In fact, such a regime provides carriers with a mechanism for using the input 
price of call termination to collude on retail prices.  See, e.g., Michael Carter & Julian Wright, Interconnection in 
Network Industries, 14 Rev. Indus. Econ. 1-25 (1999); Joshua S. Gans & Stephen  P. King, Using ‘bill and keep’ 
interconnect Arrangements to Soften Network Competition, 71 Econ. Letters 413-420 (2001); Jean-Jacques Laffont, 
Patrick Rey & Jean Tirole, Network Competition: I. Overview and Nondiscriminatory Pricing, 29 RAND J. Econ 1-
37 (1998); Verizon Econ. Decl. at 33-34.  In contrast, edge providers can directly connect with an ISP to reach that 
ISP’s end users, without seeking the ISP’s help to terminate on another ISP’s network (unlike in voice 
telecommunications), or can use intermediaries such as Cogent and Akamai, who largely do not terminate traffic to 
their own end users, so do not face the conflict that voice carriers face when negotiating termination charges.  
(2) Even if call originating carriers had good incentives to negotiate reasonable termination charges, regulation that 
requires interconnection, but does not appropriately regulate termination charges, seriously weakens their ability to 
obtain reasonable rates.  Threatening to not interconnect is not an available negotiating ploy in telecommunications, 
but is one available to edge providers, especially larger ones, in negotiating with ISPs.  Moreover, historically voice 
telephony consisted of geographic monopolies, making it pointless for one carrier to threaten another with 
disconnection since the end users of the disconnected carrier could not switch to a different carrier.  Again, this is 
not true for Internet access. 
494 See, e.g., Lauren Comments (“The internet is a general purpose technology (examples of GPTs are the wheel and 
electricity).  And you don’t mess with a general purpose technology”); Lena Antin Comments (citing Tim Wu in 
support of the proposition that an ISP’s interference with VPN service would lead to a “loss of employee 
productivity nationwide”); Ryan Hogard Comments (“The open web environment has produced positive 
externalities and growth that have allowed the technology industry to become what it is today, and will continue to 
serve as a breeding ground only if it is preserved”).
495 See, e.g., Nicolas Economides Comments at 3 (citing Christiaan Hogendorn, Spillovers and Network Neutrality, 
in Regulation and the Performance of Communication and Information Networks (Gerald Faulhaber, Gary Madden, 
and Jeffrey Petchey, eds.) (2012)).
496 For example, ISPs are one of many input suppliers to edge providers, so taxing only ISPs would create distortions 
in edge provider provision which could offset any (undemonstrated) benefits such tax would bring.
497 These problems are more acute if only specific (as yet unidentified) edge providers generate positive externalities 
in supply.
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the paucity of evidence of such incidents, we find that utility-style regulation is unnecessary to address 
such conduct.  Other legal regimes—particularly antitrust law and the FTC’s authority under Section 5 of 
the FTC Act to prohibit unfair and deceptive practices—provide protection for consumers.  These long-
established and well-understood antitrust and consumer protection laws are well-suited to addressing any 
openness concerns, because they apply to the whole of the Internet ecosystem, including edge providers, 
thereby avoiding tilting the playing field against ISPs and causing economic distortions by regulating 
only one side of business transactions on the Internet.498

141. Consumer Protection.  The FTC has broad authority to protect consumers from “unfair or 
deceptive acts or practices.”499  As the nation’s premier consumer protection agency, the FTC has 
exercised its authority, which arises from Section 5 of the FTC Act, to protect consumers in all sectors of 
the economy.500  The FTC has used its Section 5 authority to enjoin some of the practices at issue in this 
proceeding, such as throttling.501  The FTC is prohibited under the FTC Act from regulating common 
carriers.502  As a result, the Commission’s classification of broadband Internet access service as a 
common carriage telecommunications service stripped the FTC of its authority over ISPs.  Therefore, as 
discussed in greater detail below,503 the return to Title I will increase the FTC’s effectiveness in protecting 
consumers.504  Today’s reclassification of broadband Internet access service restores the FTC’s authority 
to enforce any commitments made by ISPs regarding their network management practices that are 
included in their advertising or terms and conditions, as the FTC did so successfully in FTC v. 
TracFone.505  The FTC’s unfair-and-deceptive-practices authority “prohibits companies from selling 

(Continued from previous page)  
498 See Oracle May 5, 2017 Ex Parte Letter at 2; Free State Foundation Comments at 45; Cox Comments at 24 
(“[T]he FTC would be able to prevent unfair or deceptive practices not only by BIAS providers, but by edge 
providers, backbone providers, and content delivery networks, thus helping ensure a level playing field, regardless 
of the size of the participant or the role it plays.”).
499 15 U.S.C. § 45(a)(1).
500 See Free State Foundation Comments at 39-43; Acting Chairman Ohlhausen Comments at 10-11.
501 See Acting Chairman Ohlhausen Comments at 10-11 (“The practices that concern advocates of net neutrality 
regulation involve consumer protection issues. For example, much of the concern about Comcast’s alleged treatment 
of certain BitTorrent streams was that it was not apparent to consumers, and therefore Comcast allegedly deceived 
consumers about the service they purchased.”).  In the recent FTC v. TracFone case, the FTC sued TracFone, a 
reseller of mobile broadband Internet access services, for making false claims in its advertising and terms and 
conditions about unlimited data.  The FTC alleged that, in practice, TracFone throttled customers who used 1-3 GB 
of data (reducing speeds by 60-90 percent), and cut off services for customers who used about 4-5 GB a month.  
FTC v. TracFone Wireless, Inc., No. 15-cv-00392-EMC (N.D. Cal. Feb. 20, 2015), 
https://www.ftc.gov/enforcement/cases-proceedings/132-3176/straight-talk-wireless-tracfone-wireless-inc; 
Complaint paras. 37, 40, FTC v. TracFone, No. 15-cv-00392-EMC (N.D. Cal. Feb. 20, 2015).  Because TracFone’s 
data service was sold as pre-paid by the month, customers who wanted to use more unthrottled data had to purchase 
an additional month of service.  The FTC alleged that TracFone’s practices were not a “response to real-time 
network congestion,” but motivated by the opportunity for increased revenue.  Id. at para. 48.  TracFone agreed to 
pay $40 million and stipulated to a permanent injunction, which directed it to clearly disclose its network 
management practices.  Stipulated Order for Permanent Injunction and Monetary Settlement, FTC v. TracFone, No. 
15-cv-00392-EMC (N.D. Cal. Feb. 20, 2015).
502 See 15 U.S.C. § 45(a)(2) (exempting from Section 5 “common carriers subject to the Acts to regulate 
commerce”).  
503 See infra Part III.E.3.
504 See 15 U.S.C. § 45(a)(2) (exempting from Section 5 “common carriers subject to the Acts to regulate 
commerce”); infra Part III.E.3.
505 See Free State Foundation Comments at 42 (“There is industry near-consensus that end user[s] . . . should not be 
subject to blocking, substantial degrading, throttling, or unreasonable discrimination by broadband ISPs. This 
consensus is widely reflected in the service terms that broadband ISPs furnish to their end user subscribers. With the 

(continued….)
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consumers one product or service but providing them something different,” which makes voluntary 
commitments enforceable.506  The FTC also requires the “disclos[ur]e [of] material information if not 
disclosing it would mislead the consumer,” so if an ISP “failed to disclose blocking, throttling, or other 
practices that would matter to a reasonable consumer, the FTC’s deception authority would apply.”507  
Today’s reclassification also restores the FTC’s authority to take enforcement action against unfair acts or 
practices.  An unfair act or practice is one that creates substantial consumer harm, is not outweighed by 
countervailing benefits to consumers, and that consumers could not reasonably have avoided.508  A 
unilateral change in a material term of a contract can be an unfair practice.509  The FTC’s 2007 Report on 
Broadband Industry Practices raises the possibility that an ISP that starts treating traffic from different 
edge providers differently without notifying consumers and obtaining their consent may be engaging in a 
practice that would be considered unfair under the FTC Act.510 

142. Many of the largest ISPs have committed in this proceeding not to block or throttle legal 
content.511  These commitments can be enforced by the FTC under Section 5, protecting consumers 

(Continued from previous page)  
FTC’s jurisdiction restored, alleged breaches [of] no-blocking, no-substantial degrading, no-throttling and other 
terms of service by ISPs could be investigated by the FTC and made the subject of enforcement actions.”); Cox 
Comments at 23; NCTA Comments at 54 (“NCTA’s members, along with other ISPs, could agree to abide by a code 
of conduct embodying these principles, and/or could include these commitments as express provisions in their 
publicly stated policies.  A code of conduct would ensure the open Internet principles are followed, while at the 
same time enabling ISPs to offer their customers the opportunity to choose the type of BIAS experience that they 
would like to receive. ISPs already have made such commitments publicly in a variety of settings. These 
commitments then would become enforceable by the FTC under Section 5 of the FTC Act.”); McDowell Testimony 
at 7.
506 Acting Chairman Ohlhausen Comments at 10-11.
507 Id. at 11; see also FTC Broadband Report at 129.  We therefore reject arguments that ISPs could avoid scrutiny 
with vague or changing commitments.  See Comm’r McSweeny Comments at 4; Geoffrey Rogers Comments at 7; 
OTI New America Reply at 27; CCIA Reply at 19; Catherine Sandoval Reply at 34-35; Engine Reply at 11.
508 FTC Broadband Report at 129 (citing 15 U.S.C. § 45(n) and Orkin Exterminating Co. v. FTC, 849 F.2d 1354, 
1363-66 (11th Cir. 1988)).
509 FTC Broadband Report at 130.
510 Id. at 134.
511 See AT&T Comments at 1 (“[R]egardless of what regulatory regime is in place, we will conduct our business in a 
manner consistent with an open Internet.”); id. at 2 (“No ISP engages in blocking or throttling without a reasonable 
network-management justification . . . a baseline prohibition on blocking and throttling merely codifies standard 
industry practice.”); id. at 101 (AT&T “would support a set of bright-line rules that require transparent disclosures 
of network-management practices and prohibit blocking and throttling of Internet content without justification.”); 
Frontier Comments at 1 (Frontier “remains committed to the fundamental principles of Internet freedom—no 
blocking, throttling, or unreasonable discrimination based on the content of the communications.”); id. at 5-6 
(“Frontier does not block or throttle customer access to content, and Frontier supports transparently sharing 
information about its services. . . .  Frontier does not have any interest in favoring certain Internet content or in 
interfering with anyone’s right to free speech. Frontier remains committed to ensuring its users can access the 
content of their choice . . . .  The fundamental Internet freedoms will remain as strong as ever, whether or not they 
are backed by outdated Title II regulation.”); Comcast Comments at 52-53 (“To be clear, we continue to strongly 
support a free and Open Internet and the preservation of modern, strong, and legally enforceable net neutrality 
protections.  We don’t block, throttle, or discriminate against lawful content delivered over the Internet, and we are 
committed to continuing to manage our business and network with the goal of providing the best possible consumer 
experience. . . .  Comcast will continue to support the principles of ensuring transparency and prohibiting blocking, 
throttling, and anticompetitive paid prioritization.”); Cox Comments at 1 (“Cox will continue to provide unimpeded 
access to all of the Internet content and services that its customers desire-—without throttling or blocking lawful 
traffic or engaging in unreasonable discrimination.”); Letter from Barry Ohlson, Vice President, Cox 
Communications, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108 (filed Oct. 18, 2017) (Cox Ex 
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without imposing public-utility regulation on ISPs.512  As discussed below, we believe that case-by-case, 
ex post regulation better serves a dynamic industry like the Internet and reduces the risk of over-
regulation.513  We also reject assertions that the FTC has insufficient authority, because, as Verizon 
argues, “[i]f broadband service providers’ conduct falls outside [the FTC’s] grant of jurisdiction—that is, 
if their actions cannot be described as anticompetitive, unfair, or deceptive—then the conduct should not 
be banned in the first place.” 514  And the transparency rule that we adopt today should allay any concerns 
about the ambiguity of ISP commitments,515 by requiring ISPs to disclose if the ISPs block or throttle 
legal content.  Finally, we expect that any attempt by ISPs to undermine the openness of the Internet 
would be resisted by consumers and edge providers.516  We also observe that all states have laws 
proscribing deceptive trade practices.517

(Continued from previous page)  
Parte) (Cox is “unwaveringly committed to maintaining Internet freedom as a matter of sound business and public 
policy. . . .  Cox will continue to provide unimpeded access to all of the Internet content and services that its 
customers desire—without throttling or blocking lawful traffic or engaging in unreasonable discrimination.”); 
Charter Comments at 2 (“Consistent with Charter’s pro-customer and pro-broadband approach, we have long put the 
principles of an open internet into practice in our own business.  We do not block, throttle, or otherwise interfere 
with the online activity of our customers, and we are transparent with our customers regarding the performance of 
our service.”); Verizon Comments at 19 (“[W]e will not block [customers’] access to any legal content, applications, 
or services based on their source.”); NCTA Comments at 54 n. 215 (citing NCTA’s ad in the Washington Post, in 
which 21 ISPs, both large and small, affirmed that they will not “block, throttle or otherwise impair [a user’s] online 
activity.”); Letter from William Bottiggi, General Manager, BELD Broadband, et al., to the Honorable Ajit Pai, 
Chairman, FCC, WC Docket No. 17-108, at 1 (filed Nov. 21, 2017) (12 non-profit municipal ISPs stating that “[w]e 
never block, throttle, or impair our customers’ traffic, nor engage in paid prioritization of traffic crossing our 
networks”).
512 See Acting Chairman Ohlhausen Comments at 11 (“Notably, many major BIAS providers have now explicitly 
promised to adhere to net neutrality principles. These kinds of promises are enforceable by the FTC, assuming it has 
jurisdiction over the BIAS provider.”).  We reject arguments to the contrary.  See Catherine Sandoval Reply Exh. C 
(“Major ISPs post policy statements on their websites proclaiming that the ISP does not block or throttle data, but 
these policies are excluded from their consumer contracts. . . [the commitments] are neither written in the language 
of promise nor condition, nor are they integrated into user agreements, rendering them unenforceable in contract.”).
513 See Acting Chairman Ohlhausen Comments at 5-8, 12-13; FTC Staff Comments at 24-25, 29.
514 Verizon Reply at 27; see OTI New America Reply at 27-31 (arguing paid prioritization and free expression 
concerns not protected by FTC).  In addition to rejecting claims that the FTC’s authority is insufficient, we also 
reject arguments that it lacks the necessary expertise to protect consumers in this area.  See, e.g., Letter from John A. 
Howes, Jr., Policy Counsel, Computer & Communications Industry Association, to Marlene H. Dortch, Secretary, 
FCC, WC Docket No. 17-108, at 3 (filed Nov. 17, 2017).  The comments by the FTC’s Acting Chairman in this 
proceeding persuade us of that agency’s understanding of the issues and of its ability to resume oversight of ISP 
practices.  See generally Acting Chairman Ohlhausen Comments.  Just as importantly, any loss of expertise is 
outweighed by the benefits of having a single expert consumer protection agency overseeing the entire Internet 
ecosystem.  See infra para. 154.  We anticipate sharing information and expertise with the FTC as we work together 
to protect consumers under the framework adopted today.  See FTC, FCC Outline Agreement To Coordinate Online 
Consumer Protection Efforts Following Adoption of the Restoring Internet Freedom Order, News Release, 
https://www.fcc.gov/document/fccftc-coordinate-online-consumer-protection-efforts.  
515 See Anant Raut Comments at 2; OTI Reply at 28; Public Knowledge Reply at 10-11; CCIA Reply at 19.  For the 
same reasons, the transparency rule allows us to reject the argument that antitrust and consumer protection enforcers 
cannot detect problematic conduct.  See Comm’r McSweeny Comments at 6 (“Detection of discriminatory conduct 
by ISPs may be challenging in the first place. For example, how would a typical consumer be able to determine 
whether a slow or grainy download was caused by malfeasance or something routine and benign?”); CCIA Reply at 
21.
516 NCTA Comments at 52 (“If an ISP were to threaten to block or degrade access to [major edge providers], such a 
strategy would be self-defeating and immediately provoke a hostile reaction from consumers.”); Acting Chairman 
Ohlhausen Comments at 9-10 (“Advocates vigorously argue, citing surveys, anecdotes, and counts of comments 
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143. Antitrust.  The antitrust laws, particularly Sections 1 and 2 of the Sherman Act, as well as 
Section 5 of the FTC Act, protect competition in all sectors of the economy where the antitrust agencies 
have jurisdiction.518  When challenged as anticompetitive under the antitrust laws, the types of conduct 
and practices prohibited under the Title II Order would likely be evaluated under the “rule of reason,” 
which amounts to a consumer welfare test.519  The Communications Act includes an antitrust savings 
clause, so the antitrust laws apply with equal vigor to entities regulated by the Commission.520  Should the 
hypothetical anticompetitive harms that proponents of Title II imagine eventually come to pass, 
application of the antitrust laws would address those harms.521  

144. Section 1 of the Sherman Act bars contracts, combinations, or conspiracies in restraint of 
trade, making anticompetitive arrangements illegal.  If ISPs reached horizontal agreements to unfairly 
block, throttle, or discriminate against Internet conduct or applications, these agreements likely would be 

(Continued from previous page)  
filed, that consumers place great value in the equal treatment of data by ISPs.  In that case, any ISP that systemically 
degrades applications and content that its subscribers demand will face a consumer backlash.  There is strong 
evidence that edge providers are quite capable of mobilizing their customers to make known their demands.  Indeed, 
the limited number of non-neutral practices even before the 2015 Order suggests that ISPs are already 
accommodating consumer demands.”).
517 See American Legislative Exchange Council (ALEC) Comments at 2.  ALEC observes that “[s]tates are free to 
bring their own enforcement actions, often through their state’s attorney general, against providers that violate 
representations made to consumers.  State consumer protection laws may also permit private causes of action 
brought by disaffected consumers and companies.”  Id. at 3.
518 15 U.S.C. §§ 1-2, 45; see also FTC Staff Comments at 24.
519 A welfare approach was established in Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979), a result generally 
attributed to the influence of Robert Bork.  See Joshua D. Wright and Douglas H. Ginsburg, The Goals of Antitrust: 
Welfare Trumps Choice, 81 Fordham L. Rev. 2405 (2013).  There is some contention as to whether the standard is 
one of total welfare, following Bork (Joseph Farrell & Michael L. Katz, The Economics of Welfare Standards in 
Antitrust, 2 CPI Journal at 3 (2006)), or consumer welfare (see, e.g., C.S. Damero, Present at Antitrust’s Creation: 
Consumer Welfare in the Sherman Act’s State Statutory Forerunners, 125 Yale L.J. 1072 (2016)).  Statements in 
FTC documents in the record support both approaches. See, e.g., FTC Broadband Report at 121 (“Conduct that has 
the potential to be both anticompetitive and harmful to consumers, under certain conditions, and procompetitive and 
capable of improving efficiency, under other conditions, is analyzed under the ‘rule of reason’ to determine the net 
effect of such conduct on consumer welfare.”); Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 142 
(“The rule of reason adopts an all-encompassing inquiry, paying close attention to the consumer benefits and 
downsides of the challenged practice based on the facts at hand. If that inquiry shows that a particular act of paid 
prioritization, throttling, or blocking enhanced consumer welfare, then that should be the end of the matter from a 
competition standpoint.”). 
520 47 U.S.C. § 152(b) (“[N]othing in this Act . . . shall be construed to modify, impair, or supersede the applicability 
of any of the antitrust laws.”).
521 Michael L. Katz, Wither U.S. Net Neutrality Regulation?, 50 Rev. Indus. Org. 441, 450 (2017) (“[T]he 
Commission has not established that its regulations offer significant incremental benefit over existing state and 
federal antitrust policies of general applicability. The Commission has never offered a convincing explanation of 
why, if a BIAS provider’s actions raise serious competitive concerns, those concerns could not be addressed using 
existing antitrust laws. . .  [T]here is substantial experience with the enforcement of antitrust laws, which is 
important because antitrust enforcement does not typically create the industry-wide uncertainty that has been 
triggered by the Commission’s vague, new regulations.”) (Katz, Wither U.S. Net Neutrality Regulation?); 
FreedomWorks Comments at 9; Free State Foundation Comments at 39-40 (“Title I reclassification . . . should not 
be understood as an abandonment of regulatory oversight of the market. Rather, it should be understood as a policy 
determination that consumers and the broadband market can most effectively be protected by empowering agencies 
whose core competencies include enforcement of competition law.”); Judicial Watch Comments at 12; Internet 
Innovation Alliance Reply at 25.



Federal Communications Commission FCC 17-166

88

per se illegal under the antitrust laws.522  Section 2 of the Sherman Act, which applies if a firm possesses 
or has a dangerous probability of achieving monopoly power, prohibits exclusionary conduct, which can 
include refusals to deal and exclusive dealing, tying arrangements, and vertical restraints. 523  Section 2 
makes it unlawful for a vertically integrated ISP to anticompetitively favor its content or services over 
unaffiliated edge providers’ content or services.524  Treble damages are available under both Section 1 and 
Section 2.525

145. Most of the examples of net neutrality violations discussed in the Title II Order could 
have been investigated as antitrust violations.  Madison River Communications blocked access to VoIP to 
foreclose competition to its telephony business; an antitrust case would have focused on whether the 
company was engaged in anticompetitive foreclosure to preserve any monopoly power it may have had 
over telephony.  Whether one regards Comcast’s behavior toward BitTorrent as blocking or throttling,526 
it could have been pursued either as an antitrust or consumer protection case.  The Commission noted that 
BitTorrent’s service allowed users to view video that they might otherwise have to purchase through 
Comcast’s Video on Demand service527—a claim that could be considered an anticompetitive foreclosure 
claim under antitrust.528  Comcast also failed to disclose this network management practice and initially 
denied that it was engaged in any throttling529—potentially unfair or deceptive acts or practices.  If an ISP 
that also sells video services degrades the speed or quality of competing “Over the Top” video services 
(such as Netflix),530 that conduct could be challenged as anticompetitive foreclosure. 

146. Among the benefits of the antitrust laws over public utility regulation are (1) the rule of 
reason allows a balancing of pro-competitive benefits and anti-competitive harms; (2) the case-by-case 
nature of antitrust allows for the regulatory humility needed when dealing with the dynamic Internet; (3) 
the antitrust laws focus on protecting competition; and (4) the same long-practiced and well-understood 
laws apply to all Internet actors.

147. Reasonableness.  The unilateral conduct that is covered by Section 2 of the Sherman Act 
would be evaluated under a standard similar to the rule of reason applicable to conduct governed by 
Section 1, “an all-encompassing inquiry, paying close attention to the consumer benefits and downsides 

522 See FTC Staff Comments at 27.  EFF argues that the single entity doctrine means that a vertically-integrated ISP 
could collude with its affiliated content arm without fear of the antitrust laws.  EFF Comments at 12.  This argument 
is inapposite, however, because such a claim against a vertically-integrated ISP would likely be based on Section 2 
of the Sherman Act under an attempted monopolization theory, rather than as a Section 1 collusion claim.  
523 See FTC Staff Comments at 26-29.  We note that FTC enforcement of Section 5 is broader and would apply in 
the absence of monopoly power.  
524 See id.
525 See id.
526 Comcast claimed it merely delayed the data, but the Commission determined that this was immaterial to the 
decision.  Comcast-BitTorrent Order, 23 FCC Rcd at 13053-54, para. 44.
527 Id. at 13030, para. 5.
528 The Commission itself concluded that “Comcast’s practice selectively blocks and impedes the use of particular 
applications, and we believe that such disparate treatment poses significant risks of anticompetitive abuse.” Id. at 
13055-56, para. 47.  While it is less clear whether AT&T’s three-month blocking of Facetime for customers with 
unlimited mobile data plans could have been subject to an antitrust challenge, the same forces that led AT&T to 
change its policy in that instance likely apply now, but with greater strength.  
529 Id. at 13030-31, 13058-59, paras. 6, 52-53.
530 AppNexus Comments at 2 (“[ISPs] might also create new tolls that only big companies would be able to afford. 
We have already seen this happen in some cases, such as cable companies imposing fees on services like 
Netflix. . . .”)
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of the challenged practice based on the facts at hand.”531  We believe that such an inquiry will strike a 
better balance in protecting the openness of the Internet and continuing to allow the “permissionless 
innovation”532 that made the Internet such an important part of the modern U.S. economy, as antitrust uses 
a welfare standard defined by economic analysis shaped by a significant body of precedent.533

148. The case-by-case, content-specific analysis established by the rule of reason will allow 
new innovative business arrangements to emerge as part of the ever-evolving Internet ecosystem.534  New 
arrangements that harm consumers and weaken competition will run afoul of the Sherman Act, and 
successful plaintiffs will receive treble damages.535  The FTC and DOJ can also bring enforcement actions 
in situations where private plaintiffs are unable or unwilling to do so.  New arrangements benefiting 
consumers, like so many Internet innovations over the last generation, will be allowed to continue, as was 
the case before the imposition of Title II utility-style regulation of ISPs.536  

149. We reject commenters’ assertions that the case-by-case nature of antitrust enforcement 
makes it inherently flawed.537  A case-by-case approach minimizes the costs of overregulation, including 

(Continued from previous page)  
531 Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 142.
532 See R Street Comments at 26-27.
533 Compare this to the Internet Conduct Standard, which would examine a variety of considerations broader than 
consumer welfare, as well as factors yet to be determined.  See infra Part IV.B.2.a. 
534 Acting Chairman Ohlhausen Comments at 12 (“In dynamic, innovative industries like internet services, an ex 
post case-by-case enforcement-based approach has advantages over ex ante prescriptive regulation. It mitigates the 
regulator’s knowledge problem and allows legal principles to evolve incrementally.”).  
535 Hazlett and Wright at 3; Joshua D. Wright, Antitrust Provides a More Reasonable Framework for Net Neutrality 
Regulation, Perspectives from FSF Scholars at 3 (Aug. 16, 2017), 
http://www.freestatefoundation.org/images/Antitrust_Provides_a_More_Reasonable_Framework_for_Net_Neutralit
y_Regulation_081617.pdf. 
536 As the economic literature teaches that vertical integration may increase efficiency, the antitrust laws will permit 
greater innovation in vertical agreements than the tightly regulated confines of the Title II Order.  See Keith N. 
Hylton, Law, Social Welfare, and Net Neutrality, 50 Rev. Indus. Org. 417, 425 (“[N]et neutrality goes further than 
necessary. Antitrust laws already exist for regulating anticompetitive conduct, and they attempt to regulate with a 
finer brush than the net neutrality rule. An antitrust court would take efficiencies into account in any analysis of a 
complaint against a vertically-integrated platform owner on antitrust grounds. The net neutrality principle ignores 
efficiencies.”) (Hylton); Wright, Antitrust Provides a More Reasonable Framework for Net Neutrality Regulation, at 
4 (“The rule of reason analysis would not result in a categorical ban on vertical agreements. Instead, by applying 
rule of reason, vertical agreements would be analyzed on a case-by-case basis, and be rejected only if careful 
economic analysis concluded there are anticompetitive effects greater than any procompetitive effects or 
efficiencies. . .  The economics literature on vertical agreements is consistent and very clear: while vertical 
agreements are capable of harming competition in the manner contemplated by net neutrality proponents, vertical 
agreements are more often beneficial to consumers.”); Hazlett & Wright at 3 (explaining that “vertical integration 
(including coordination between input suppliers and their downstream partners) is ubiquitous throughout the 
economy and in most cases is overwhelmingly efficient and provides net benefits to consumers”); Verizon Econ. 
Decl. at 12-13 (“Vertical arrangements are widely-recognized to be generally procompetitive . . . This is not to say 
that vertical arrangements can never be anticompetitive, but such instances can be addressed through ex post case-
by-case enforcement . . ., and do not justify ex ante regulation that imposes a blanket ban or other substantial 
restrictions on vertical contractual arrangements between broadband and content providers. . . The Title II Order[] 
and proponents . . . fail to identify anticompetitive vertical arrangements that would be better addressed through 
public utility-style regulation, rather than by case-by-case oversight by antitrust agencies.”).
537 See INCOMPAS Comments at 71-72; OTI New America Comments at 16; Comm’r McSweeny Comments at 4-
5 (“Even if the FTC were to detect the practice, investigate, and conclude that it was competitively harmful, we 
could not travel back in time to undo the harm to the excluded rival or to the competitive evolution of the 
marketplace. An up-front rule, by contrast, would be more likely to prevent the harm in the first place.”); Voices 
Coalition Comments at 34 (asserting that “transfer[ring] FCC jurisdiction to the [FTC and DOJ] are unlikely to curb 

(continued….)
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tarring all ISPs with the same brush, and reduces the risk of false positives when regulation is 
necessary.538  We believe the Commission’s bright-line and Internet conduct rules are more likely to 
inhibit innovation before it occurs, whereas antitrust enforcement can adequately remedy harms should 
they occur.  As such, we reject the argument that innovation is best protected by ex ante rules and 
command-and-control government regulation.539  Further, while a handful of ISPs are large and vertically 
integrated with content producers, most ISPs are small companies that have no leverage in negotiations 
with large edge providers, which include some of the most valuable companies in the world.540  
Regulating these companies is unnecessarily harmful.541  The antitrust laws can be tailored to the ISP’s 
circumstances.542

150. Moreover, the case-by-case analysis, coupled with the rule of reason, allows for 
innovative arrangements to be evaluated based on their real-world effects, rather than a regulator’s ex ante 
predictions.543  Such an approach better fits the dynamic Internet economy than the top-down mandates 
imposed by Title II.544  Further, the antitrust laws recognize the importance of protecting innovation.545 

(Continued from previous page)  
anti-competitive practices and allow the agency to step in only after consumers have experienced harm. This 
reactionary regulatory regime unduly burdens consumers and would cause confusion and dysfunction.”); CCIA 
Reply at 20 (“[I]dentifying instances of [ISPs] blocking or interfering with users’ expression after it occurs does not 
change the fact that the users have been harmed.  There is no easy remedy after the fact—speech that has been 
chilled cannot be microwaved.”).
538 See Technology Policy Institute (Leonard & Wallsten) Comments at 11 (“Antitrust is preferable to the OIO rules, 
because antitrust can be applied on a case-by-case basis when the facts indicate that the conduct is 
anticompetitive.”); Hal J. Singer, Paid Prioritization and Zero Rating: Why Antitrust Cannot Reach the Part of Net 
Neutrality Everyone Is Concerned About, Antitrust Source at 9 (Aug. 2017) (“[W]ith any blanket ban involving 
vertical restraints there is a risk that nondiscriminatory, procompetitive arrangements would be banned as well. 
When conduct can be motivated for both procompetitive and anticompetitive reasons, economists (and antitrust law) 
tend to favor ex post rules so as to avoid those types of error costs.”) (Singer, Paid Prioritization and Zero Rating).
539 See, e.g., Comm’r McSweeny Comments at 4 (“[E]x ante rules provide innovators with confidence that 
discriminatory network access will not threaten their chances for competitive success.”); INCOMPAS Comments 
69-70 (citing Project Concord, OVD which tried to use the ex post rules put in place after the Comcast-NBC 
Universal merger); IFTA Comments at 7.  But see Acting Chairman Ohlhausen Comments at 13 (“even prescriptive 
rules must be enforced, and the outcomes of such enforcement actions are not inherently predictable, particularly 
when the prescriptive rules are out of date or applied to technologies and business models that were not 
contemplated when the rules were adopted.”).
540 ACA Comments at 32-33; USTelecom Comments at 22; ACLP Comments at 8-9.
541 See supra paras. 103-106.
542 We reject as fundamentally speculative claims that significantly different behavior is likely from entities that 
were subject to antitrust suits, as compared to those that have not yet been—but still could be—subject to such suits, 
or based on the theory that antitrust authorities are likely to negotiate materially different resolutions even for 
similarly situated entities or circumstances.  See, e.g., AARP Comments at 13 (“[A]ntitrust . . . , with its 
characteristic case-by-case approach, could result in segmented regulation of broadband markets, with some 
providers—those whose conduct has been required to conform to procompetitive behavior—offering superior 
opportunities for consumers and edge providers, as opposed to other providers that were not subject to a suit, or 
which were able to negotiate a weaker level of protection for consumers and edge providers.”).
543 See Acting Chairman Ohlhausen Comments at 12 (“A case-by-case approach also focuses on actual or likely, 
specifically-pled harms rather than having to predict future hypothetical harms.”).
544 Id.
545 We accordingly reject the arguments that antitrust cannot protect innovation.  See, e.g., Engine Reply at 10-11 
(asserting that “antitrust law is principally designed to address direct and immediate competition or consumer harms 
and generally cannot rectify problems associated with lost innovation, even though this decrease in innovation will 
ultimately result in less competition and in turn less consumer welfare down the road”); Singer, Paid Prioritization 

(continued….)
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Indeed, the FTC has pursued several cases in recent years where its theory of harm was decreased 
innovation.546  Accordingly, we believe that antitrust law can sufficiently protect innovation, which is a 
matter of particular importance for the continued development of the Internet.547  We also find that the 
combination of the transparency rule, ISP commitments, and their enforcement by the FTC sufficiently 
address the argument made by several commenters that antitrust moves too slowly and is too expensive 
for many supposed beneficiaries of regulation.548

151. Additionally, the existence of antitrust law deters much potential anticompetitive conduct 
before it occurs, and where it occurs offers recoupment through damages to harmed competitors.549  Some 

and Zero Rating at 2 (“[I]f the net neutrality concern is a loss to edge innovation, a slow-paced antitrust court is not 
the right venue.  The Internet-based industries at issue here are strongly characterized by first-mover effects and 
network effects, which renders antitrust’s slow-moving process especially problematic.  While public enforcement 
of innovation-based claims is possible, it likely would take an edge provider months if not years to motivate an 
antitrust agency to bring a case,” and arguing lost innovation is a difficult case to make under antitrust laws); 
Akamai Comments at 8-9 (“Broadband provider practices favoring affiliates are unlikely to manifest in the type of 
demonstrable price hikes or output effects that are most common predicates to successful antitrust challenges. Thus, 
the kind of challenge likely to be at issue here is among the most difficult to pursue, requiring significant financial 
resources, taking years to resolve, and resulting in monetary damages.”). 
546 See Wright, Antitrust Provides a More Reasonable Framework for Net Neutrality Regulation at 6-7 (the FTC 
alleged harm to innovation in 54 of the 164 mergers it challenged from 2004 to 2014, and noting DOJ and FTC 
Section 2 cases which alleged harm to innovation).
547 Some commenters argue that antitrust law is more limited in scope than the rules in the Title II Order, antitrust 
enforcement necessarily takes place after some harm has already occurred, and proving an antitrust violation can be 
expensive and time-consuming.  See, e.g., OTI New America Comments at 15-17.  However, with a body of 
established and evolving precedent, the FTC’s antitrust enforcement is fact-based, flexible and applicable to 
Internet-related markets before the Title II Order.  15 U.S.C. § 45; FTC Staff Comments at 23-25.  We find that the 
antitrust framework will strike a better balance by protecting competition and consumers while providing industry 
with greater regulatory certainty.  See, e.g., FTC Staff Comments at 23-25 (“The competitive issues raised by the 
growth of the Internet and all of its subsidiary technologies are not new to antitrust law . . . the FTC is able to protect 
consumers and the competitive process without placing undue burdens on industry”).
548 Comm’r McSweeny Comments at 6 (“[E]x ante rules provide innovators with confidence that discriminatory 
network access will not threaten their chances for competitive success.  A system that relies solely on backward-
looking antitrust enforcement, on the other hand, cannot provide the same assurances because it would require 
detection, investigation, and potentially lengthy rule-of-reason analysis.”); see also Akamai Comments at 10 
(antitrust litigation will be “almost certainly be too little and too late, particularly in the highly dynamic Internet 
environment.  Thus, the kind of challenge likely to be at issue here is among the most difficult to pursue, requiring 
significant financial resources, taking years to resolve, and resulting in monetary damages”); AARP Comments at 
12-13; ESA Comments at 8-9; Vimeo Comments at 24-25 (“We do not believe that [antitrust] laws provide an 
effective substitute for clear rules that bar discriminatory activity.  Problems with video quality that are not 
addressed in the near term can have profound and lasting impacts on an edge provider’s user base and market share.  
A private antitrust lawsuit is a costly proposition that takes years to investigate and prosecute, by which time any 
damage will have been done and irreversibly so.  Most Internet startups do not have the resources to fund the battery 
of lawyers and technical and economic experts required to demonstrate whether a poor streaming experience was 
caused by the streaming service or the broadband carrier and whether the broadband carrier acted in an anti-
competitive fashion.”); Engine Reply at 9-10 (“Startups operate on incredibly short runways and thin margins.  By 
the time the FTC or DOJ Antitrust Division can initiate an action to remedy abusive ISP practices, those abusive 
practices will have already put affected startups out of business. Considering how lengthy and expensive antitrust 
cases can be, it is impossible to imagine any startup having the resources to survive long enough for an FTC 
proceeding to end, much less initiating and winning an antitrust action.”); Electronic Gaming Foundation Comments 
at 3; Kip Comments at 3; ESA Reply at 4; American Association of Community Colleges et al. Reply at 8-9.
549 See Acting Chairman Ohlhausen Comments at 13 (“Some have criticized the FTC’s case-by-case approach as 
reactive, with no capability to prevent future injuries. Yet civil law enforcement has always served as both a 

(continued….)
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commenters have cast doubt on the effectiveness of ex post enforcement, preferring ex ante rules.550  Yet 
as the FTC staff noted in its comments, this is a false dichotomy.  “Effective rule of law requires both 
appropriate standards—whether established by common law court, Congress in statute, or by an agency in 
rules—and active enforcement of those standards.”551  Even the “bright line” rules in the Title II Order 
contain an exception for “reasonable network management.”552  An ISP accused of violating those rules 
would be the subject of an ex post FCC enforcement action.  The FCC would have to determine ex post 
whether a challenged practice constituted technical network management or not. 

152. Moreover, economic research has demonstrated that the threat of antitrust enforcement 
deters anticompetitive actions.  Block et al. find that an increase in the likelihood of antitrust enforcement 
in the U.S. has a significant effect on lowering prices to consumers.553  Similarly it has been found that 
countries with vigorous antitrust statutes and enforcement, such as the United States, reduce the effects of 
anticompetitive behavior when it does occur.554  There is also evidence that firms, once they have been 
subject to an enforcement action, are less likely to violate the antitrust laws in the future.555  Overall, we 
have confidence that the use of antitrust enforcement to protect competition in the broadband internet 
service provider market will ensure that consumers continue to reap the benefits of that competition.  We 
conclude that the light-touch approach that we adopt today, in combination with existing antitrust and 
consumer protection laws, more than adequately addresses concerns about Internet openness, particularly 
as compared to the rigidity of Title II.556

corrective for the specific behavior of the defendant as well as a deterrent against similar future actions by the same 
or other actors.”).
550 See, e.g., Comm’r McSweeny Comments at 6; Vimeo Comments at 24-25; Internet Association Comments at 26; 
INCOMPAS Comments 69-70; IFTA Comments at 16.
551 FTC Staff Comments at 21.
552 See, e.g., 47 CFR § 8.5.
553 Michael Kent Block, Frederick Carl Nold, & Joseph Gregory Sidak, The Deterrent Effect of Antitrust 
Enforcement, 89 J. Pol. Econ. 429-445 (June 1981). Additional evidence of the effectiveness of antitrust 
enforcement can be found in David F. Lean, Jonathan D. Ogur, and Robert P. Rogers, Does Collusion Pay . . . Does 
Antitrust Work?, 51 Southern Econ. J. 828-841 (Jan. 1985); Michael K. Block and Jonathan S. Feinstein, 
Controlling Collusion in the Construction Industry: Some Lessons from Recent U. S. Experience, 10 World 
Competition 41-55 (1986); Dosoung Choi and George C. Philippatos, Financial Consequences of Antitrust 
Enforcement, 65 Rev. Econ. & Stat. 501-506 (Aug. 1983).
554 Clarke and Everett found that the effects of an international vitamin cartel were reduced in countries with an 
antitrust authority that was actively engaged in enforcement.  Julian L. Clarke and Simon J. Everett, Deterrent 
Effects of National Anticartel Laws: Evidence from International Vitamins Cartel, Antitrust Bulletin 689-726 (Fall 
2003).
555 Sally S. Simpson & Christopher S. Koper, Deterring Corporate Crime, 30 Criminology 347-376 (Aug. 1992).
556 Some commenters have raised issues about the feasibility of antitrust as applied to some potential harms.  
CompTIA and OTI claim that the unilateral refusal to deal and essential facilities cases are more difficult to bring 
after Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, 540 U.S. 398 (2004) and Pacific Bell Tel. Co. v. 
linkLine Commc’ns, Inc., 555 U.S. 438 (2009). See CompTIA Comments at 3 (“The decisions in these cases suggest 
that slowing an edge provider’s content down to cripplingly slow speeds may not qualify as a unilateral refusal to 
deal or violate the essential facilities doctrine under antitrust law.”); OTI New America Comments at 17; Singer, 
Paid Prioritization and Zero Rating, at 3 (“[T]he recent tendency in antitrust jurisprudence has been to relax 
nondiscrimination obligations . . . Trinko cast doubt in the viability of the essential facilities doctrine, particularly as 
applied to regulated industries, such as telecom and potentially Internet access”).

To the extent these commenters are correct, the transparency rule and FTC enforcement of the commitments (based 
on Section 5 of the FTC’s Act broader reach than antitrust) remain to protect the openness of the Internet, and the 
shifts in antitrust doctrine do not support the imposition of Title II.
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153. Focus on protecting competition.  One of the benefits of antitrust law is its strong focus 
on protecting competition and consumers.  If a particular practice benefits consumers, antitrust law will 
not condemn it.  The fact that antitrust law protects competition means that it also protects other qualities 
that consumers value.  “[The] assumption that competition is the best method of allocating resources in a 
free market recognizes that all elements of a bargain—quality, service, safety, and durability—and not 
just the immediate cost, are favorably affected by the free opportunity to select among alternative 
offers.”557  The market competition that antitrust law preserves will protect values such as free expression, 
to the extent that consumers value free expression as a service attribute and are aware of how their ISPs’ 
actions affect free expression.558  The lack of evidence of harms to free expression on the Internet also 
bolsters our belief that Title II is unnecessary to protect social values that are not the focus of antitrust.  
The anecdotes of harms to Internet openness cited by supporters of the Title II Order almost exclusively 
concern business decisions regarding network management,559 rather than being aimed at or impacting 
political expression.560  In any case, the transparency rule and the ISP commitments backed up by FTC 
enforcement are targeted to preserving free expression, particularly the no-blocking commitment.561  

154. Finally, applying antitrust principles to ISP conduct is consistent with longstanding 
economic and legal principles that cover all sectors of the economy, including the entire Internet 
ecosystem.562  Applying the same body of law to ISPs, edge providers, and all Internet actors avoids the 
regulatory distortions of Title II, which “impos[ed] asymmetric behavioral regulations . . . on broadband 
ISPs under the banner of protecting Internet openness, but le[ft] Internet edge providers free to threaten or 
engage in the same types of behavior prohibited to ISPs free of any ex ante constraints.”563  Our decision 
today to return to light-touch Title I regulation and the backstop of generally-applicable antitrust and 
consumer protection law “help[s] to ensure a level, technology-neutral playing field” for the whole 
Internet.564

D. Restoring the Information Service Classification is Lawful and Necessary 

155. The Commission has the legal authority to return to the classification of broadband 
Internet access service as an “information service.”  The Supreme Court made clear when affirming the 

557 Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 695 (1978).  
558 Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 145-46.  The competitive process and antitrust 
would not protect free expression in cases where consumers have decided that they are willing to tolerate some 
blocking or throttling in order to obtain other things of value.
559 See supra paras. 109-115.
560 Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 146-47.  
561 Therefore, we believe that the argument that antitrust law does not consider non-economic factors such as free 
expression and diversity fails to support Title II regulation.  See Cmm’r McSweeny Comments at 4; Sen. Franken 
Comments at 3-4; CCIA Reply at 20; Public Knowledge Reply at 9-10; American Association of Community 
Colleges et al. Reply at 8; Geoffrey Rogers Comments at 7; EFF Comments at 10; Catherine Sandoval Reply at 45; 
ITIF Comments at 18; Free Press Comments at 68.
562 See, e.g., ICLE Comments at 71; Frontier Comments at 10-11; ACLP Comments at 8-10; ACA Comments at 67; 
Free State Foundation Comments at 38-40; CEI Comments at 6.
563 ACA Comments at 67.
564 NCTA Comments at 56.  See id. (“One important advantage of an FTC-led approach is that all participants in the 
Internet ecosystem could be subject to oversight by a single agency. Indeed, whereas the [FCC] has suggested it 
lacks authority to engage in open Internet oversight over entities other than [ISPs], the FTC would be able to prevent 
. . . unfair or deceptive acts or practices by others in the Internet ecosystem as well.”); Oracle May 5, 2017 Ex Parte 
Letter at 2 (criticizing Title II Order for “focusing only on traditional access providers [while] ignor[ing] the largest 
and most dominant internet players from a customer perspective,” and supporting FTC “as the impartial cop on the 
broadband beat with authority to reach all the participants in the internet economy”).
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Commission’s original information service classification of cable modem service that Congress 
“delegated to the Commission authority to execute and enforce the Communications Act, as well as 
prescribe the rules and regulations necessary in the public interest to carry out the provisions.”565  This 
delegation includes the legal authority to interpret the definitional provisions of the Communications 
Act.566  Nothing in the record meaningfully contests this fundamental point.567  Relying on that authority, 
we change course from the Title II Order and restore the information service classification of broadband 
Internet access service, which represents the best interpretation of the Act.  As discussed above, this 
action is supported by the text, structure, and history of the Act, the nature of ISP offerings, judicial and 
Commission precedent, and the public policy consequences flowing from reclassification.568 

156. An agency of course may decide to change course, and such a decision is not, as some 
commenters suggest, inherently suspect.569  The Supreme Court has observed that there is “no basis in the 
Administrative Procedure Act or in our opinions for a requirement that all agency change be subjected to 
more searching review. . . .  [I]t suffices that the new policy is permissible under the statute, that there are 
good reasons for it, and that the agency believes it to be better, which the conscious change of course 
adequately indicates.”570  Relevant precedent holds that we need only “examine the relevant data and 

565 Brand X, 545 U.S. at 980.
566 Id. at 980-81.
567 For this reason, and for those set forth more fully in Section III above, we reject claims that an information 
service classification is unambiguously precluded.  See, e.g., CDT Comments at 5-17; Free Press Comments at 41-
64; Friends of Community Media Comments at 5-8; RISE Stronger Comments at 10-16.  Such assertions are 
contrary to our interpretation of the statutory language and our application of it to the facts before us and also find 
no support in the relevant court precedent addressing prior classification decisions, which either affirmed an 
information service classification or affirmed the recent telecommunications service classification as merely a 
permissible interpretation of ambiguous statutory language.  See, e.g., Brand X, 545 U.S. at 986-1000; USTelecom, 
825 F.3d at 701-11; Time Warner Telecom, Inc. v. FCC, 507 F.3d 205, 215-20 (3d Cir. 2007).  In making these 
arguments, commenters do not dispute the Commission’s general authority to interpret and apply the Act, but 
merely present arguments regarding the reasonableness or permissibility of interpreting or applying the Act in 
particular ways.
568 We reject arguments against reclassification based on alleged shortcomings in the justification for changing 
course provided in the Internet Freedom NPRM given that we fully explain here our rationale for revisiting the Title 
II Order’s classification of broadband Internet access service.  See, e.g., National Consumer Law Center Comments 
at 8; Parrhesia Project Comments at 1.
569 See, e.g., Cogent Comments at 33 (Reversing course based on disagreement with the reasoning in the first 
instance “undermines the deference-to-expertise justification that underlies courts’ deference to agency 
interpretations of statutes they manage.”); NTCH/Flat Wireless Comments at 16 (“[C]hange must start from the 
principle that the existing law is entitled to deference, and change requires more than simple disagreement.”).
570 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514, 515 (2009) (Fox) (emphasis in original); see also, e.g., 
Chevron Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 863 (1984) (“Our review of the EPA’s varying 
interpretations of the word ‘source’—both before and after the 1977 Amendments—convinces us that the agency 
primarily responsible for administering this important legislation has consistently interpreted it flexibly—not in a 
sterile textual vacuum, but in the context of implementing policy decisions in a technical and complex arena.  The 
fact that the agency has from time to time changed its interpretation of the term ‘source’ does not, as respondents 
argue, lead us to conclude that no deference should be accorded the agency’s interpretation of the statute.”).  It is 
true that an agency must “provide a more detailed justification than what would suffice for a new policy created on a 
blank slate . . . when, for example, its new policy rests upon factual findings that contradict those which underlay its 
prior policy; or when its prior policy has engendered serious reliance interests that must be taken into account.”  
Fox, 556 U.S. at 515.  However, “[i]n such cases it is not that further justification is demanded by the mere fact of 
policy change; but that a reasoned explanation is needed for disregarding facts and circumstances that underlay or 
were engendered by the prior policy.”  Id.
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articulate a satisfactory explanation for [our] action,” a duty we fully satisfy here.571  The “possibility of 
drawing two inconsistent conclusions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.”572  Rather, we are “entitled to assess 
administrative records and evaluate priorities” in light of our current policy judgments.573  As the Court 
recognized in Brand X, “in Chevron itself, the Court deferred to an agency interpretation that was a recent 
reversal of agency policy.”574  The USTelecom decision supports our understanding of the relevant legal 
standard, affirming the Title II Order’s reclassification of broadband Internet access service irrespective 
of whether any facts had changed.575  

157. Such a change in course can be justified on a variety of possible grounds.  The Supreme 
Court observed in Brand X that “the agency . . . must consider varying interpretations and the wisdom of 
its policy on a continuing basis, for example in response to . . . a change in administrations.”576  In 
addition, if an agency’s predictions “prove erroneous, the Commission will need to reconsider” the 
associated regulatory actions “in accordance with its continuing obligation to practice reasoned decision-

(Continued from previous page)  
571 Fox, 556 U.S. at 513 (internal quotation marks omitted).
572 Domestic Sec. Inc. v. SEC, 333 F.3d 239, 249 (D.C. Cir. 2003) (quoting Schoenbohm v. FCC, 204 F.3d 243, 246 
(D.C. Cir. 2000), internal quotation marks omitted); see also, e.g., NCTA Comments at 12 (“The Commission need 
not rely on any ‘changed factual circumstances’ as ‘critical to [the Commission’s] classification decision.’”); 
USTelecom Comments at 16 (“Case law similarly recognizes that agencies can revise their factual conclusions and, 
relatedly, that the same agency record can permit a range of factual conclusions.”).  As such, we reject arguments 
that reclassification must be premised on changed factual circumstances or preceded by a significant gap in time.  
See, e.g., Att’ys General Comments at 12, 17-18; CCIA Comments at 34-36; Cogent Comments at 32; D.C. CTO 
Comments at 10; NASUCA Comments at 8-10; Parrhesia Project Comments at 1, 7-8; RISE Stronger Comments at 
1, 2; Internet Association Reply at 14.  
573 National Ass’n of Home Builders v. EPA, 682 F.3d 1032, 1043 (D.C. Cir. 2012); see also, e.g., Comcast 
Comments at 50 (“In short, if it was permissible under the APA for the previous Commission to undo nearly two 
decades of consistent Title I classification decisions and findings on the basis of predictive judgments regarding the 
policy merits of Title II, it unquestionably remains permissible for the current Commission to reinstate the Title I 
classification that was in place for nearly two decades and that has already been approved by the Supreme Court.”); 
Letter from Henry G. Hultquist, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, Attach. at 2 (filed 
Sept. 27, 2017) (AT&T Sept. 27 Ex Parte Letter) (“It is also entirely permissible for an agency to reverse course 
because its new leadership disagrees on broad policy grounds with the controversial agenda of the agency’s prior 
leadership. . . .  In short, nothing in the APA requires the Commission to base its reinstatement of an ‘information 
service’ classification on any findings of fact that post-date the Title II Order.”).
574 Brand X, 545 U.S. at 981-82.
575 USTelecom, 825 F.3d at 709 (“But we need not decide whether there ‘is really anything new’ because, as the 
partial dissent acknowledges, the Commission concluded that changed factual circumstances were not critical to its 
classification decision: ‘[E]ven assuming, arguendo, that the facts regarding how [broadband service] is offered had 
not changed, in now applying the Act’s definitions to these facts, we find that the provision of [broadband service] is 
best understood as a telecommunications service, as discussed [herein] . . . and disavow our prior interpretations to 
the extent they held otherwise.’” (citations omitted)).
576 Brand X, 545 U.S. at 981 (citation and internal quotation marks omitted); see also, e.g., Nat’l Ass’n of Home 
Builders, 682 F.3d at 1043 (“A change in administration brought about by the people casting their votes is a 
perfectly reasonable basis for an executive agency’s reappraisal of the costs and benefits of its programs and 
regulations.” (quoting Motor Vehicle Mfrs. Ass’n. of U.S, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 
59 (1983) (Rehnquist, J., concurring in part and dissenting in part), internal quotation marks omitted)); Cox 
Comments at 7-8 (citing Brand X, 545 U.S. at 982); NCTA Comments at 11-12 (same); Verizon Comments at 60 
(“The fact that a new administration is in place, with a new take on such questions [of broadband Internet access 
service policy], is a particularly strong basis for reevaluating the prior Commission’s policies and returning to the 
historical approach in this area.”).  
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making.”577  In short, the Commission’s reasoned determination today that classifying broadband Internet 
access service as an information service is superior both as a matter of textual interpretation and public 
policy suffices to support the change in direction—even absent any new facts or changes in 
circumstances.  But even assuming such new facts were necessary, the record provides several other 
sufficient and independent bases for our decision to revisit the classification of broadband Internet access 
service.  

158. For example, we find that the Title II Order’s regulatory predictions have not been borne 
out.  Although purporting to adopt a ‘light-touch’ regulatory framework for broadband Internet access 
service,578 this view of the Title II Order’s action faced skepticism at the time, and we find those concerns 
confirmed in practice.579  For example, the Wireless Telecommunications Bureau initiated inquiries into 
wireless ISPs’ sponsored data and zero-rated offerings, leading to a report casting doubt on the legality of 
certain types of such offerings.580  That report was later retracted.581  And the Commission proceeded, in 
the wake of the reclassification in the Title II Order, to adopt complex and highly prescriptive privacy 
regulations for broadband Internet access service, which ultimately were disapproved by Congress under 
the Congressional Review Act.582  The amorphous and potentially wide-ranging implications of the Title 
II-based regulatory framework have hindered (or will likely hinder) marketplace innovation,583 as the 
record here indicates and as one logically would expect.584  That certain specific steps eventually were 

577 Aeronautical Radio v. FCC, 928 F.2d 428, 445 (D.C. Cir. 1991); see also, e.g., ACA Comments at 58 (citing 
Aeronautical Radio, 928 F.2d at 445); Verizon Comments at 53 (citing Chevron, 467 U.S. at 863-63 and Am. Family 
Ass’n v. FCC, 365 F.3d 1156, 1166 (D.C. Cir. 2004)).  In USTelecom the D.C. Circuit applied a limited and highly 
deferential standard of review to the Commission’s predictive judgements, see, e.g., USTelecom, 825 F.3d at 707, 
710, and thus efforts to distinguish Aeronautical Radio based on the limited review conducted by the court there are 
unavailing.  See, e.g., CCIA Comments at 33-34 (“[G]iven that the D.C. Circuit admitted that its ‘decision [was] 
controlled by [a] limited standard of review’ on this particular question, Aeronautical Radio should not be read to 
giving [sic] the Commission the ‘more than ample latitude’ that Commission [sic] claims it does in the NPRM.” 
(footnote omitted)); CCIA Reply at 26 (similar).  In any case, efforts to narrow the interpretation of precedent cited 
in the NPRM to the cases’ specific facts and circumstances, see, e.g., CCIA Comments at 33-37; CCIA Reply at 26-
27, neglects the broader body of precedent—including the Supreme Court’s decision in Chevron—emphasizing an 
agency’s continuing responsibility to evaluate how prior policy judgments are borne out in practice.  Chevron, 467 
U.S. at 863-64 (“[T]he agency, to engage in informed rulemaking, must consider varying interpretations and the 
wisdom of its policy on a continuing basis.”); see also, e.g., Brand X, 545 U.S. at 981 (quoting Chevron, 467 U.S. at 
863-64); Mary V. Harris Found. v. FCC, 776 F.3d 21, 24 (2015) (same).
578 Title II Order, 30 FCC Rcd at 5603-04, para. 5.
579 See, e.g., USTelecom, 825 F.3d at 754-56 (Williams, J., concurring in part and dissenting in part).
580 Wireless Telecommunication Bureau, Policy Review of Mobile Broadband Operators’ Sponsored Data Offerings 
for Zero Rated Content and Services (Jan. 11, 2017), 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db0111/DOC-342987A1.pdf.
581 Wireless Telecommunications Bureau Report: Policy Review of Mobile Broadband Operators’ Sponsored Data 
Offerings For Zero Rated Content And Services, Order, 32 FCC Rcd 1093 (WTB 2017).
582 See 2016 Privacy Order, 31 FCC Rcd at 13911; Pub. L. No. 115-22.
583 See supra Part III.C.1.
584 See, e.g., AT&T Sept. 27 Ex Parte Letter, Attach. at 1 (“[I]t is indisputable as a matter of economic theory that 
any broad scheme of economic regulation imposes costs (which may or may not be outweighed by benefits) on the 
affected industry.  It is also indisputable that these costs are particularly pronounced where, as here, the industry is 
technologically and commercially dynamic, the regulatory regime imposes broad and unpredictable conduct 
restrictions, and it generates widespread concerns about regulatory creep.  These observations hold true whether or 
not these regulatory costs—in the form of forgone investment and innovation—can be measured with precision.” 
(citations omitted)).  We thus reject the suggestion that the Title II Order yielded “legal and economic certainty.”  
See Free Press Comments at 4. 

http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db0111/DOC-342987A1.pdf
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rolled back is no cure—rather, those initial actions provide cause for significant concerns that the 
regulatory framework adopted in the Title II Order would be anything but “light-touch” over time.  Given 
the evidence that the Title II-based framework prompted additional regulatory action and was not living 
up to its “light-touch” label, we disagree with claims that “[t]here has been no material change of 
circumstance since the adoption of the” Title II Order,585 or that the shortcomings inherent in the Title II 
approach could be addressed adequately through minor adjustments to the rules adopted in the Title II 
Order.586

159. Further, we are not persuaded that there were reasonable reliance interests in the Title II 
Order that preclude our revisiting the classification of broadband Internet access service.587  Assertions in 
the record regarding absolute levels of edge investment do not meaningfully attempt to attribute particular 
portions of that investment to any reliance on the Title II Order.588  Nor are we persuaded that such 
reliance would have been reasonable in any event, given the lengthy prior history of information service 
classification of broadband Internet access service, which we are simply restoring here after the brief 
period of departure initiated by the Title II Order.589

160. “[A]n agency literally has no power to act . . . unless and until Congress confers power 
upon it.”590  And so our role is to achieve the outcomes Congress instructs, invoking the authorities that 
Congress has given us—not to assume that Congress must have given us authority to address any 
problems the Commission identifies.  However, rather than looking to Congress to address its statutory 
authority after the 2010 Comcast decision, the Commission instead attempted increasingly-regulatory 
approaches under existing statutory provisions, culminating in the Title II Order’s application of a legal 
regime that was ill-suited for broadband Internet access service.  Returning to the Commission’s 
historically sound approach to interpreting and applying the Act to broadband Internet access service 
corrects what we see as shortcomings in how the Commission, in the recent past, conceptualized its role 
in this context.  

585 ACLU Comments at 21; see also, e.g., Mozilla Comments at 7 (“We have not seen significant evidence of any 
problems with the 2015 rules.”).
586 See, e.g., D.C. CTO Comments at 9.
587 See, e.g., INCOMPAS Reply at 7 (“Moreover, reliance interests also demand heightened scrutiny.  Billions of 
dollars of investment have flowed into investment at the edge in reliance on the existence of the 2015 rules.  Those 
reliance interests must (as explained further below) be respected through maintenance of the 2015 rules.” (footnote 
omitted)); OTI Dec. 7 Ex Parte Letter; Letter from Twilio Inc to the Federal Communications Commission, at 2 
(Dec. 7, 2017) (“[M]assive investment in technology . . . fostered by a communications environment that has, for 
over a decade, operated under the assumption of established bright line rules”).  Contrary to Twilio’s assertion that 
bright-line rules are over a decade old, we note that the Commission did not establish any rules until 2010—just 
seven years ago—and did not establish enforceable bright-line rules until 2015—just two years ago.
588 See, e.g., Comcast Comments at 49-50 (“If challengers were to raise this [reliance] argument, it would be their 
burden to establish the reliance interests that the Commission must take into consideration: ‘[T]he extent to which’ 
the FCC must ‘address reliance will be affected by the thoroughness of [challengers’] public comments,’ and they 
must present those costs with particular specificity.” (emphasis in original, footnote omitted)); AT&T Sept. 27, 2017 
Ex Parte Letter, Attach. at 3 (“Although edge providers have indeed invested billions of dollars since 2015, they 
also invested billions of dollars in the years leading up to 2015, and neither INCOMPAS nor anyone else provides 
any empirical basis for speculating that edge investment since 2015 would have been substantially lower in the 
absence of Title II regulation.”).
589 See, e.g., Verizon Comments at 52 (“This is not the case of an abrupt agency departure from a long-settled 
interpretation; rather, this proceeding involves a restoration of such an interpretation.”); id. at 54 (“[U]nlike the Title 
II Order, which upset decades of settled regulatory analysis, the Commission’s proposal in the Notice will not 
disrupt any meaningful investment-backed expectations.”).
590 La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).



Federal Communications Commission FCC 17-166

98

161. We also conclude that the Commission should have been cautioned against reclassifying 
broadband Internet access service as a telecommunications service in 2015 because doing so involved 
“laying claim to extravagant statutory power over the national economy while at the same time 
strenuously asserting that the authority claimed would render the statute ‘unrecognizable to the Congress 
that designed’ it.”591  Such interpretations “typically [are] greet[ed] . . . with a measure of skepticism” by 
courts,592 and we believe they should be by the Commission, as well.593  As relevant here, the D.C. Circuit 
in Verizon observed that “regulation of broadband Internet providers”—there, rules that required per se 
common carriage—“certainly involves decisions of great ‘economic and political significance.’”594  That 
seems at least as apt a description of the Title II Order decision classifying broadband Internet access 
service as a common carrier telecommunications as one adopting rules compelling the service to be 
offered in a manner that is per se common carriage.595  In particular, the Title II Order recognized that 
classification of broadband Internet access service as a telecommunications service would, absent 
forbearance, subject the service and its providers to a panoply of duties and requirements ill-suited to 
broadband Internet access service.596  Thus, not only did reclassification involve what we see as a claim of 
extravagant statutory power, but the Commission found that much of the resulting power was not sensibly 
applied to broadband Internet access service—a view we believe also would be held by Congress itself.597  
Restoring the information service classification that applied for nearly two decades before the Title II 
Order does not require any claim by the Commission of extravagant statutory power over broadband 
Internet access service and eliminates the anomaly that ill-fitting Title II regulation would apply by 
default to broadband Internet access service.  These considerations thus lend support to our decision to 
reclassify broadband Internet access service as an information service.

E. Effects on Regulatory Structures Created by the Title II Order

162. In this section, we clarify the regulatory effects of today’s reinstatement of broadband 
Internet access service as a Title I “information service” on other regulatory frameworks affected or 
imposed by the Title II Order, including the effects on: 1) Internet traffic exchange arrangements; 2) the 
Title II Order’s forbearance framework; 3) privacy; 4) wireline broadband infrastructure; 5) wireless 

(Continued from previous page)  
591 Utility Air Regulatory Group, 134 S.Ct. at 2444 (citation omitted). 
592 Id. 
593 We rely on these principles to inform what interpretation constitutes the best reading of the Act independent of 
any broader legal implications that potentially could result from such considerations.  Thus, although the separate 
opinions in the denial of rehearing en banc in USTelecom debated the application of such principles here—including 
with respect to issues of agency deference and the permissibility of the Commission’s prior classification—we need 
not and do not reach such broader issues.  Compare, e.g., U.S. Telecom Ass’n v. FCC, 855 F.3d at 383-88 
(Srinivasan, J., and Tatel, J., concurring) (arguing that Brand X dictates that the court reject arguments against 
agency deference and/or the permissibility of the Commission’s prior interpretation based on the “major questions” 
or “major rules” doctrine), with, e.g., id. at 402-08 (Brown, J., dissenting) (statutory ambiguity was an inadequate 
basis to “turn[] Internet access into a public utility,” which “is obviously a ‘major question’ of deep economic and 
political significance”); id. at 417-26 (Kavanaugh, J., dissenting) (similar).
594 Verizon, 740 F.3d at 25 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)).
595 See, e.g., AT&T Comments at 86-87 (discussing the economic and political significance of classifying broadband 
Internet access service as a telecommunications service); TechFreedom Reply at 11 (similar).  
596 See, e.g., Title II Order, 30 FCC Rcd at 5616, 5818, paras. 51, 58.
597 47 U.S.C. § 230(b)(2) (“It is the policy of the United States . . . to preserve the vibrant and competitive free 
market that presently exists for the Internet and other interactive computer services, unfettered by Federal or State 
regulation . . . .”); see, e.g., ACA Comments at 55-56 (discussing the poor fit of Title II); AT&T Comments at 88-89 
(similar); Comcast Comments at 25.
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broadband infrastructure; 6) universal service; 7) jurisdiction and preemption; and 8) disability access.598

1. Ending Title II Regulation of Internet Traffic Exchange 

163. The Title II Order applied, for the first time, the requirements of Title II to Internet traffic 
exchange “by an edge provider . . . with the broadband provider’s network.”599  We make clear that as a 
result of our decision to restore the longstanding classification of broadband Internet access service as an 
information service, Internet traffic exchange arrangements are no longer subject to Title II and its 
attendant obligations.600  We thus return Internet traffic exchange to the longstanding free market 
framework under which the Internet grew and flourished for decades.  

164. Background.  As the Title II Order acknowledges, the market for Internet traffic 
exchange between ISPs and edge providers or their intermediaries “historically has functioned without 
significant Commission oversight.”601  For many years, both ISPs and edge providers largely paid third-
party backbone service providers for transit, and backbone providers connected upstream until they 
reached Tier 1 backbone service providers602 which provided access to the full Internet.  In recent years, 
particularly with the rise of online video, edge providers increasingly used CDNs and direct 
interconnection with ISPs, rather than transit, to increase the quality of their service.  At the same time, 
ISPs have increasingly built or acquired their own backbone services, allowing them to interconnect with 

598 We do not intend for today’s classification to affect ISPs’ obligations under the Communications Assistance for 
Law Enforcement Act, the Foreign Intelligence Surveillance Act, or the Electronic Communications Privacy Act.  
See 47 U.S.C. § 1001-1010; 50 U.S.C. §§ 1801-1813; 18 U.S.C. chs. 119, 121, 206.  No commenter identifies any 
such effect of reclassification, nor does such a change appear to have justified the classification decision in the Title 
II Order.  We also are not persuaded that our classification decision will itself have material negative consequences 
as it relates to safe harbor protections for ISPs under the Digital Millennium Copyright Act (DMCA).  See, e.g., 
Letter from Harold Feld, Senior VP, Public Knowledge, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-
108, at 3 (filed Dec. 7, 2017) (Public Knowledge Dec. 7 Ex Parte).  Our actions here return to the analysis in Brand 
X and other pre-2015 classification decisions and the associated successful regulatory framework, and we are not 
persuaded that the DMCA would apply materially differently now so as to render the regulatory framework for 
broadband Internet access service less successful today.
599 Title II Order, 30 FCC Rcd at 5686, paras. 195 & n.498, 204.  OTI’s argument that Internet traffic exchange was 
not classified as a Title II service is unpersuasive.  The Title II Order did not subject Internet traffic exchange to 
Title II obligations but, as OTI acknowledges, interpreted broadband Internet access services to include Internet 
traffic exchange between an ISP and an edge provider or its transit provider as “a portion” of the service, or 
alternatively as used “for and in connection with” that service.  In doing so, the Title II Order applied certain Title II 
requirements to these Internet traffic exchange arrangements.  See OTI New America Comments at 50-51 (asserting 
that the Title II Order did not classify interconnection as a Title II service, but rather established that interconnection 
was part of broadband Internet access service).
600 See Title II Order, 30 FCC Rcd at 5686, para. 193 & n.478 (applying sections 201 (just and reasonable rates, 
inter alia), 202 (prohibition of unreasonable discrimination), 208 (Commission complaint procedures), 222 
(privacy), 224 (pole attachments), 225 (services for hearing-impaired individuals), 254 (universal service), and 255 
(access by persons with disabilities) of the Act to Internet traffic exchange).
601 Title II Order, 30 FCC Rcd at 5693, para. 203.  We disagree with assertions that withdrawing from regulation of 
interconnection agreements would represent a break with longstanding Commission precedent.  See INCOMPAS 
Nov. 20, 2017 Ex Parte Letter at 11-13.  The Commission made clear in the Open Internet Order that it did not 
intend the open Internet rules “to affect existing arrangements for network interconnections, including existing paid 
peering arrangements.”  Open Internet Order, 25 FCC Rcd at 17944, n.209; see also 2014 Notice, 29 FCC Rcd at 
5582, para. 59 (explaining that the Open Internet Order applied to an ISP’s use of its own network but did not apply 
the rules “to the exchange of traffic between networks, whether peering, paid peering, content delivery network 
(CDN) connection, or any other form of inter-network transmission of data, as well as provider-owned facilities that 
are dedicated solely to such interconnection”).
602 “Tier 1 backbone service providers . . . peer[] with each other and thereby provide[] their customer networks with 
access to the full Internet.”  Title II Order, 30 FCC Rcd at 5687, para. 196.
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other networks without paying for third-party transit services.603  

165. Notwithstanding these developments, but in line with other aspects of the Title II Order 
seeking to extend the Commission’s regulatory authority, the Commission seized on a handful of 
anecdotes604 to extend utility-style regulation to Internet traffic exchange arrangements.  The Title II 
Order applied eight different sections of Title II, including sections 201, 202, and 208, to traffic exchange 
between ISPs and edge providers or their intermediaries.605  Although the Title II Order did not apply the 
bright-line rules to Internet traffic exchange, it stated that the Commission would be “available to hear 
disputes regarding arrangements for the exchange of traffic with a broadband Internet access provider 
raised under sections 201 and 202 on a case-by-case basis.”606  The Commission did not articulate specific 
criteria that it would apply when hearing such disputes.  

166. Deregulating Internet Traffic Exchange.  Today, we return to the pre-Title II Order status 
quo by classifying broadband Internet access service as an information service and, in doing so, reverse 
that Order’s extension of Title II authority to Internet traffic exchange arrangements.607  There is no 
dispute that ISPs, backbone transit providers, and large edge providers are sophisticated, well-capitalized 
businesses.608  Indeed, the Title II Order acknowledged as much,609 and refused to impose “prescriptive 
rules” or even “draw policy conclusions concerning new paid Internet traffic arrangements.”610  
Notwithstanding these acknowledgments, the Title II Order cast a shadow on new arrangements in this 
sector by applying a range of common carrier requirements to Internet traffic exchange.  

167. We believe that applying Title II to Internet traffic exchange arrangements was 
unnecessary and is likely to unduly inhibit competition and innovation.  As the court in USTelecom 
observed, the Title II Order’s oversight of interconnection was premised on the concern that ISPs could 
evade the restrictions imposed via regulation of the “last mile” through actions taken in connection with 
Internet interconnection arrangements.611  Here, however, we conclude that Title II regulation and conduct 

603 See id. at 5687-90, paras. 196-99.  Edge providers are building their own transit networks as well.  See Tim 
Stronge, Optical Illusions: Content Providers and the Impending Transformation of International Transport, 
https://pc.nanog.org/static/published/meetings/NANOG71/1434/20171003_Stronge_Optical_Illusions_Content_v1.
pdf. 
604 In particular, the Commission cited the congestion that affected Netflix traffic transported by transit providers 
Cogent and Level 3 to certain ISP networks.  See Title II Order, 30 FCC Rcd at 5690-91, para. 200.
605 Id. at 5686, para. 193 & n.478.  We reject the argument that this application of Title II, which includes potential 
Commission mandates “to establish physical connections with other carriers, to establish through routes and charges 
applicable thereto and the divisions of such charges, and to establish and provide facilities and regulations for 
operating such through routes,” was light-touch, measured regulation.  47 U.S.C. § 201(a); cf. OTI New America 
Comments at 50-51 (“The jurisdiction established by the 2015 Order was narrow and limited. . . . [I]t is arguably the 
lightest possible touch the Commission could have made. It is also far less than what OTI asked the Commission to 
establish . . . .”); Internet Association Comments at 24.
606 Title II Order, 30 FCC Rcd at 5686, para. 193.
607 As was the case before the Title II Order, we retain subject-matter jurisdiction over Internet traffic exchange 
under Title I, to the extent such exchange arrangements are “wire” or “radio communications.”  47 U.S.C. § 151; see 
CenturyLink Comments at 62; Cogent Comments at 20-22; Cogent Reply at 9.
608 See Cox Comments at 34; Comcast Reply at 35.
609 Title II Order, 30 FCC Rcd at 5694, para. 205.
610 Id. at 5692, para. 202.
611 See, e.g., USTelecom, 825 F.3d at 712 (stating that “[b]y focusing on the threat that broadband providers might 
block edge provider access to end users at an earlier point in the transmission pathway, the NPRM allowed 
interested parties to comment meaningfully on the possibility that the Commission would consider interconnection 

(continued….)

https://pc.nanog.org/static/published/meetings/NANOG71/1434/20171003_Stronge_Optical_Illusions_Content_v1.pdf
https://pc.nanog.org/static/published/meetings/NANOG71/1434/20171003_Stronge_Optical_Illusions_Content_v1.pdf
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rules are not warranted even as to the “last mile.”612  The Title II Order itself recognized that the need for 
intervention in matters of Internet interconnection was less certain than its conclusions regarding ISP 
actions in the “last mile.”613  Against that backdrop, along with our finding that Commission regulation of 
ISP conduct in the “last mile” is unwarranted, we see no grounds for finding that Title II regulation of 
Internet traffic exchange is necessary here.  And absent Title II as a hook for regulation of Internet traffic 
exchange, we can identify no other source of statutory authority to impose market-wide prophylactic 
regulation on these arrangements.614

168. Instead, we find that freeing Internet traffic exchange arrangements from burdensome 
government regulation, and allowing market forces to discipline this emerging and competitive market is 
the better course.615  It is telling that, in the absence of Title II regulation, the cost of Internet transit fell 
over 99 percent on a cost-per-megabit basis from 2005 to 2015.616  Further, we find that even those 
commenters that insist that ISPs wield undue power in the interconnection market have offered no 
evidence that ISPs generally charge supra-competitive prices for Internet traffic exchange 
arrangements.617  Moreover, we reject the proposition that prior examples of settlement-free peering 
necessarily mean that a transit price above zero is inherently anti- or supra-competitive.  While the move 
to paid peering may affect the bottom line of Tier 1 transit providers, those effects cannot justify ex ante 

(Continued from previous page)  
arrangements to be part of the offering of telecommunications to end users,” and citing comments arguing that the 
2010 open Internet rules could be evaded through actions taken in the context of Internet traffic exchange).
612 See supra Part III.C, infra Part IV.B.1, IV.B.2.
613 See, e.g., Title II Order, 30 FCC Rcd at 5692-93, paras. 202-03.
614 To the extent we have previously proposed conditions on Internet traffic exchange activities in the context of 
specific mergers, those conditions were based on the circumstances of specific entities in specific transactions and 
were agreed to by those entities to facilitate a proposed merger.  See infra note 628.  Those conditions were not, 
however, predicated on any statutory provision giving the Commission general authority to engage in prophylactic 
regulation of all interconnection arrangements.
615 Because we conclude that this is the wiser course, we reject comments asserting that a dispute resolution process 
is needed.  See, e.g., OTI New America Comments at 52; Letter from Jeffrey S. Lanning, Vice President, 
CenturyLink, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 1 (filed Nov. 20, 2017) 
(CenturyLink Ex Parte).
616 Comcast Comments Appendix A (citing DrPeering International, What Are The Historical Pricing Trends, 
http://drpeering.net/FAQ/What-are-the-historical-transit-pricing-trends.php.); see also Cox Comments at 34-35; 
AT&T Comments at 48-49; Comcast Comments at 73-76.  We do not rely on transit pricing alone, but consider it in 
combination with the other factors discussed in this section, and thus reject as inapposite claims that transit pricing 
alone is an inadequate way of evaluating Internet traffic exchange.  See, e.g., OTI New America Reply at 41 (not 
disputing that transit prices have fallen, but arguing “this premise is flawed. The guiding measure of the 
interconnection market’s health should be the consumer experience, not transit pricing”).
617 INCOMPAS Comments at 29, 32–33 (“Today, the four broadband providers that together provide 70% of 
residential connections, have market power in interconnection arrangements and negotiations, which allows them to 
charge a tax on Internet content requested and paid for by their subscribers.”); OTI Reply at 48 (asserting that ISPs 
“did not lose business from this [degradation] strategy because their customers face limited options and high 
switching costs”); Level 3 Reply at 3 (“In the case of the largest consumer ISPs, that leverage is so great, and such a 
danger to the public interest, the Commission has found it necessary to limit it by express conditions in one recent 
merger, while the government blocked outright another merger that would have resulted in an even larger—and 
hence more threatening—consumer ISP.”).  But see AT&T Reply at 44 (asserting that “real-world facts also refute 
INCOMPAS’ apparent premise that any payment of compensation in these circumstances—i.e., any deviation from 
‘settlement-free traffic exchanges’—somehow shows that the party receiving the payment must have ‘market power’ 
in need of regulatory intervention. . . As with any other commercial arrangement, the existence of ‘payments’ for 
asymmetric traffic is just part of an efficient and equitable exchange of value.  INCOMPAS has made no showing 
that such payments are even competitively significant, let alone supracompetitive.”).

http://drpeering.net/FAQ/What-are-the-historical-transit-pricing-trends.php
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regulation unless they are anti-competitive and harm end users.  The record is devoid of evidence of 
consumer harm in this regard since the resolution of the Netflix congestion issues in 2014.618  Indeed, the 
new case-by-case dispute process has gone unused,619 even as OVDs—which ISPs presumably might 
view as competitors to affiliated video programming products or services—have proliferated.620  
Moreover, contrary to these unsubstantiated claims of harm, we find that there are substantial pro-
competitive and pro-consumer benefits to alternative Internet traffic exchange arrangements.

169. We welcome the growth of alternative Internet traffic exchange arrangements, including 
direct interconnection, CDNs, and other innovative efforts.  All parties appear to agree that direct 
interconnection has benefited consumers by reducing congestion, increasing speeds, and housing content 
closer to consumers, and allowed ISPs to better manage their networks.621  CDNs play a similar role.622  
We believe that market dynamics, not Title II regulation, allowed these diverse arrangements to thrive.623  
Our decision to reclassify broadband Internet access service as an information service, and to remove 
Title II utility-style regulation from Internet traffic exchange, will spur further investment and innovation 
in this market.624  Returning to the pre-Title II Order light-touch framework will also eliminate the 
asymmetrical regulatory treatment of parties to Internet traffic exchange arrangements.625  As NTCA 
explains, the Title II Order imposed a one-sided interconnection duty upon last-mile ISPs—even though, 

618 See OTI Comments at 47–50 (citing evidence from “late 2014 and early 2014 [that] . . . the nation’s four largest 
BIAS providers were embroiled in a series of high-profile disputes over the terms of their interconnection 
arrangements with transit providers and edge companies”); INCOMPAS Comments at 60–61 (citing the record of 
the Title II Order); NYAG Comments at 7 (“Spectrum-TWC’s internal documents show that these interconnection 
disputes in [2014] were not related to technical limitations or the cost of upgrading its systems . . . but rather were 
the result of Spectrum-TWC’s deliberate business decision to use congestion to strong-arm backbone providers and 
edge providers into ‘paying for access’ to Spectrum-TWC’s subscribers.”).
619 But see OTI Comments at 52 (asserting that the mere existence of a dispute resolution mechanism can deter 
abusive practices).
620 AT&T Oct. 31 Ex Parte, Israel & Keating Decl. at 42-48.
621 OTI New America Comments at 5; M-Lab Comments at 5; NYAG Comments at 8; AT&T Reply at n.11. 
622 See AT&T Comments at 47; Akamai Comments at 10-11; Netflix Reply at 5 (“By storing content closer to end 
users, Open Connect and other CDNs free capacity on other parts of the network, which improves delivery for all 
types of internet content, not just data stored by those CDNs.”).
623 See AT&T Reply at 43-44 (explaining that “Cogent and Level 3 (and other networks originating asymmetric 
traffic) have more recently entered into similarly equitable long-term agreements with AT&T and other ISPs.  All 
parties concur that those agreements have completely resolved the congestion problems that Cogent, Level 3, and 
others caused and then complained about several years ago” and asserting that “these new agreements were the 
product of the same marketplace dynamics that have governed interconnection from its inception, not of the 
Commission’s assertion of asymmetric jurisdiction in the Title II Order.”); Comcast Reply at 37 (“In the case of 
Netflix, the congestion issues were remedied because Netflix ultimately concluded that reaching a direct 
interconnection agreement with Comcast would better meet its needs.  This agreement was plainly reasonable and 
mutually beneficial.”).
624 See Ericsson Comments at 9-10; Information Technology Industry Council (ITIC) Comments at 8-9; Verizon 
Reply at 25-26; NCTA Reply at 36; AT&T Reply at 45.
625 See Cox Comments at 34-35 (“If anything, for providers like Cox, large edge providers that exercise substantial 
control over their network traffic (and transit providers that carry such traffic) have the upper hand in negotiating 
traffic-exchange arrangements, illustrating the problems with a one-sided regulatory regime applicable only to BIAS 
providers.”); AT&T Comments at 48-49; AT&T Reply at 45; Verizon Reply at 25-26; Comcast Reply at 37-38; 
NCTA Reply at 36.  But see Cogent Reply at 8 (asserting that because ISPs “control the sole path between any 
transit provider and the end-user customers, transit providers . . . have neither the opportunity nor ability to engage 
in the type of discriminatory behavior that has enabled some [ISPs] to extract payments directly from content 
providers”); OTI New America Reply at 48.  We reject these arguments for the reasons discussed above.
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especially in rural areas, “many ISPs are a tiny fraction of the size of upstream middle mile and transit 
networks or content and edge providers.”626  The record reflects that the asymmetric regulation imposed 
under the Title II Order unjustifiably provided edge providers, many of whom are sophisticated entities 
with significant market power due to high demand for their content, with additional leverage in 
negotiating interconnection.627  We anticipate that eliminating one-sided regulation of Internet traffic 
exchange and restoring regulatory parity among sophisticated commercial entities will allow the parties to 
more efficiently negotiate mutually-acceptable arrangements to meet end user demands for network 
usage.

170.  We find that present competitive pressures in the market for Internet traffic exchange 
mitigate the risk that an ISP might block or degrade edge provider traffic through arrangements for 
Internet traffic exchange sufficiently to undermine the need for regulatory oversight through Title II 
regulation.628  We thus disagree with generalized assertions by some commenters to the contrary.629  
Interconnection concerns generally focus on the possibility that an ISP could block or allow congestion 
on paths used to deliver traffic to that ISP as a way of harming rivals or extracting unreasonable payments 

(Continued from previous page)  
626 NTCA Comments at 8.
627 See Frontier Comments at 10 (“[T]he real issue is that the few largest edge providers have sought to avoid paying 
anything for the infrastructure upgrades required to accommodate their traffic . . . . In practice, these rules gave edge 
providers a green light to continue to drive greater and greater network traffic at no costs, resulting in a direct drain 
on infrastructure investment in areas where it is needed most, including in rural areas.”).
628 In drawing this conclusion, we recognize that the Commission previously imposed Internet interconnection 
conditions in the AT&T/DirecTV Order and Charter/TWC Order to address claimed risks that the merged entity 
could use Internet interconnection to disadvantage rivals, particularly competing providers of over-the-top video 
services.  See, e.g., Applications of Charter Communications, Inc., Time Warner Cable Inc., and Advance/Newhouse 
Partnership For Consent to Assign or Transfer Control of Licenses and Authorizations, MB Docket No. 15-149, 
Memorandum Opinion and Order, 31 FCC Rcd 6327, 6374-92, paras. 93-139 (2016) (Charter/TWC Order); 
Applications of AT&T Inc. and DIRECTV For Consent to Assign or Transfer Control of Licenses and 
Authorizations, MB Docket No. 14-90, Memorandum Opinion and Order, 30 FCC Rcd 9131, 9211-19, paras. 214-
19 (2015) (AT&T/DirecTV Order).  We decline to draw judgments about the nature of the market as a whole from 
individual determinations made in the context of particular merger orders.  As an initial matter, the Commission 
made these determinations pursuant to its authority to impose conditions on transfers of licenses or authorizations.  
See, e.g., 47 U.S.C. §§ 214, 310(d), 303(r).  As noted above, the Commission has identified no broader general 
authority to impose these conditions on the interconnection market as a whole.  In addition, those orders were based 
on an analysis of specific issues raised in those adjudications and application of a public-interest statutory standard 
that differs from the competition-based standard applied by the Department of Justice’s Antitrust Division during 
merger review.  See infra Part VI.A.  Further, those orders were based on a narrowly-focused analysis of specific 
issues raised in those adjudications.  See infra Part VI.A.  Both the Charter/TWC Order and AT&T/DirecTV Order 
relied on the Title II Order’s conclusion that ISPs’ end users face high switching costs and thus were limited in their 
ability to respond to problematic actions by their ISPs related to traffic exchange.  See, e.g., Charter/TWC Order, 31 
FCC Rcd at 6380, para. 108 (quoting Title II Order, 30 FCC Rcd at 5694-95, para. 205); AT&T/DirecTV Order, 30 
FCC Rcd at 9214, para. 217 (same).  As we explain above, based on the record here, we decline to repeat that 
finding of high switching costs.  See supra Part III.C.2.  Finally, because those orders were adopted without the 
benefit of notice-and-comment rulemaking, we decline to make general inferences from conditions contained in 
such documents, when the voluminous record submitted in this proceeding persuades us that the interconnection 
market is competitive.  We thus are unpersuaded that the actions taken in the AT&T/DirecTV Order and 
Charter/TWC Order should guide our decisions here.
629 See OTI New America Comments at 52; INCOMPAS Reply at 21-22; OTI New America Reply at 46, 48; Public 
Knowledge Reply at 8; Level 3 Reply at 5, n. 16; INCOMPAS Nov. 20, 2017 Ex Parte Letter at 2-6.  We find more 
persuasive the description of competition in the interconnection market located in the AT&T Oct. 31 Ex Parte, Israel 
& Keating Declaration.  
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associated with that interconnection.630  Edge providers have a variety of options in deciding how to 
deliver their content to ISPs, including a large number of transit providers, CDNs, and direct 
interconnection.631  Edge providers also can shift the path for their traffic in response to congestion in real 
time.632  To address the possibility that edge providers could simply shift their traffic away from a blocked 
or congested path, it appears in most cases that the ISP would need to engage in blocking or allow 
congestion on essentially all paths to its network, affecting all traffic to and from the ISP’s customers.633  
The practical viability of such a strategy thus depends in general on an ISP’s willingness to undermine the 
performance of all or virtually all Internet traffic to and from its customers.634  An ISP’s incentive to take 
such a step would involve a complex marketplace evaluation requiring it to account for the associated risk 
of customer dissatisfaction.635  We find that these marketplace dynamics are likely to impede, if not 

(Continued from previous page)  
630 See, e.g., OTI New America Comments at 52; Cogent Comments at 5; New York Attorney General Comments at 
1; Level 3 Reply at 5; OTI New America Reply at 5; INCOMPAS Reply Evans Decl. at 38-41; INCOMPAS Nov. 
20, 2017 Ex Parte Letter at 1.
631 AT&T Oct. 31 Ex Parte, Israel & Keating Decl. at 37-38; NCTA Reply at 34 (“[T]he traffic-exchange 
marketplace is robustly competitive and provides myriad ways for edge providers to deliver traffic to BIAS 
networks (and vice versa), including not only direct peering but transit services and content delivery network . . . 
services, many of which are settlement-free.”); Comcast Reply at 35 (“Edge providers have a multitude of ways to 
route their traffic to last-mile networks—including settlement-free routes, CDNs, and transit arrangements—without 
the need to deal with ISPs directly.”); Cogent Reply at 8 (explaining that “the transit market is highly competitive 
such that edge providers can select from a number of paths to reach particular BIAS providers”); OTI Reply at 46, 
48.
632 Comcast Reply at 36 (“[I]t is edge providers like Netflix (or their agents) that decide how to route their traffic, 
and when congestion occurs, it is often attributable to those routing choices rather than to any ISP actions.”); AT&T 
Reply at 40 (“[I]t is the parties that send traffic to an ISP’s end users that make the decisions about how to route that 
traffic, not the ISP itself.  The receiving network has no control over how the traffic comes into its facilities, and it 
cannot prevent content networks and transit providers from teaming up to cause serious congestion problems by 
pushing a large amount of traffic over a small set of interconnection links.”); NCTA Reply at 34-36. 
633 To the extent that some theorize that an ISP might harm rivals with particularly high volumes of Internet traffic 
through actions taken with respect to a smaller number of interconnection paths, we are not persuaded that such 
large providers of Internet traffic would lack sufficient leverage to achieve a reasonable marketplace resolution, see, 
e.g., Level 3 Reply at 5, particularly given the increased likelihood that such a large source of Internet traffic would 
be highly valued by end-users with which it could communicate directly regarding any interconnection dispute.  In 
addition, although certain forms of traffic might be particularly sensitive to the quality of interconnection such that 
some alternative interconnection paths would be inferior, it is likely that blocking or allowing degradation of a 
substantial number of paths to the ISP still would be necessary for such conduct to effectively impact such traffic 
given that the concerns in the record center on large ISPs, that are more likely than small ISPs to have multiple 
viable interconnection paths.  See, e.g., INCOMPAS Comments at 29 (“Netflix found that only the four largest 
wired broadband providers are able to charge a “terminating access fee” to OVDs.”); see also, e.g., Cogent 
Comments at 8; Level 3 Reply at 2; OTI New America Reply at 48.  Further, that is but one of many considerations 
that would affect the relative incentives and marketplace leverage of the relevant ISP and interconnecting network 
and/or edge provider.
634 AT&T Reply at 39 (“[T]ransit providers and their customers almost always rely on multiple redundant paths into 
any ISP’s network, and edge providers dynamically shift between transit providers in real time to avoid congestion. 
An ISP thus could not execute a “degradation by congestion” strategy without limiting capacity across all of its 
peering points for extended periods.  Any such strategy would be a nonstarter because it would radically degrade the 
ISP’s Internet access service to its mass market and business customers.”); Cogent Reply at 6; AT&T Oct. 31 Ex 
Parte, Israel & Keating Decl. at 37-38.
635 Although this consideration alone does not necessarily guarantee that no ISP ever would engage in such conduct, 
we reject interconnection-related concerns that fail to meaningfully grapple with this factor.  See, e.g., Public 
Knowledge Reply at 8.  Further, this factor must be considered in conjunction with the overlay of legal protections, 
such as antitrust and consumer protection laws discussed below.
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preclude, any effort by an ISP to harm a specific edge provider’s traffic.  

171. Insofar as certain commenters contend that incidents such as Cogent’s experience 
delivering Netflix traffic in 2014 suggest otherwise,636 we note that the origin of the Cogent-Netflix 
congestion is disputed and that Cogent admitted to de-prioritizing certain types of traffic for the 
congestion.637  In any event, there is ample evidence that major edge providers, including Netflix, 
YouTube, and other large OVDs, are some of the “most-loved” brands in the world.638  Their reputations 
and the importance of reputation to their business and brand gives them significant incentive to inform 
consumers and work to shape consumer perceptions in the event of any dispute with ISPs.  This incentive 
mitigates potential concerns that consumers lack the knowledge and ability to hold their ISPs accountable 
for interconnection disputes.639  Further, as NCTA explains, “the edge providers that send enough traffic 
to impact interconnection—e.g., Netflix, Google/YouTube, Facebook, and Amazon—are entities critical 
for a broadband provider to meet its customers’ needs.”640  As another commenter explains, edge 
providers, including OVDs, are complementary to ISPs’ broadband business, and reducing the value of 
these complementary products would harm ISPs by reducing demand for their services.641  For all of these 
reasons, we find that market dynamics are likely to mitigate the risk that ISPs will block, degrade, or 
deprioritize specific edge providers’ traffic.  

636 See Cogent Reply at 7 (asserting that ISPs “can, and have, been able to target edge providers by allowing 
congestion to occur with any transit provider that edge provider uses [and that ISPs] face no technical barriers to 
using congestion as a tool to extract additional payment from edge providers seeking to deliver content consumers 
are requesting.  Moreover, the means are joined with self-serving reasons to do so.”); see also, e.g., NYAG 
Comments at 6–7 (“Spectrum-TWC [was] involved in disputes with several backbone providers and edge providers 
providers.  During this the ports between Spectrum-TWC and certain of its interconnection peers became severely 
congested . . . . Spectrum-TWC’s internal documents show that these interconnection disputes were not related to 
technical limitations or the cost of upgrading its systems to add capacity but rather were the result of Spectrum-
TWC’s deliberate business decision to use congestion to strong-arm backbone providers and edge providers into 
paying for access to Spectrum-TWC’s subscribers.  Spectrum-TWC did so by refusing to add ports at 
interconnection points, effectively limiting the ability of backbone and edge providers to deliver content to 
subscribers, unless the backbone or edge provider agreed to pay for access to subscribers.” (quotation omitted)).
637 See AT&T Reply at 40-43; Dan Rayburn, Cogent Now Admits They Slowed Down Netflix’s Traffic, Creating A 
Fast Lane & Slow Lane, StreamingMediaBlog.com (Nov. 5, 2014) 
https://blog.streamingmedia.com/2014/11/cogent-now-admits-slowed-netflixs-traffic-creating-fast-lane-slow-
lane.html; Jon Brodkin, During Netflix money fight, Cogent’s other big customers suffered too, ArsTechnica (Nov. 
5, 2014), https://arstechnica.com/information-technology/2014/11/during-netflix-money-fight-cogents-other-big-
customers-suffered-too/.  Indeed, as the Title II Order itself recognzied, particular pre-2015 disputes were subject to 
“competing narratives” that the Title II Order was unable to resolve.  Title II Order, 30 FCC Rcd at 5690-92, para. 
200-01.
638 Netflix, Apple, Google, Microsoft, YouTube Are Most-Loved Brands, Reveals The Love Index 2016 From 
Accenture Interactive (Nov. 2, 2016), https://newsroom.accenture.com/news/netflix-apple-google-microsoft-
youtube-are-most-loved-brands-reveals-the-love-index-2016-from-accenture-interactive.htm. 
639 AT&T Reply at 39, n.62 (stating that “leading edge providers such as Netflix and Google have their own 
consumer relationships and vigorously promote various ‘scorecards’ that compare ISP performance”); see also 
Netflix, ISP Speed Index, https://ispspeedindex.netflix.com; Google, Video Quality Report 
https://www.google.com/get/videoqualityreport/.  Given edge providers’ ability to communicate directly with their 
users, we are unpersuaded by claims that consumers will lack the information needed to hold their ISPs accountable.  
See, e.g., INCOMPAS Comments at 22; Cogent Comments at 14; OTI New America Reply at 43 (“[C]onsumers 
lack the knowledge and ability to hold their BIAS provider accountable for interconnection disputes, which typically 
occur under a veil of secrecy.”).
640 Letter from Matthew A. Brill, Counsel to NCTA, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, 
at 8 (filed Oct. 5, 2017); see also AT&T Oct. 31 Ex Parte, Israel & Keating Decl. at 34, 41-44.
641 AT&T Oct. 31 Ex Parte, Israel & Keating Decl. at 41.

https://blog.streamingmedia.com/2014/11/cogent-now-admits-slowed-netflixs-traffic-creating-fast-lane-slow-lane.html
https://blog.streamingmedia.com/2014/11/cogent-now-admits-slowed-netflixs-traffic-creating-fast-lane-slow-lane.html
https://arstechnica.com/information-technology/2014/11/during-netflix-money-fight-cogents-other-big-customers-suffered-too/
https://arstechnica.com/information-technology/2014/11/during-netflix-money-fight-cogents-other-big-customers-suffered-too/
https://newsroom.accenture.com/news/netflix-apple-google-microsoft-youtube-are-most-loved-brands-reveals-the-love-index-2016-from-accenture-interactive.htm
https://newsroom.accenture.com/news/netflix-apple-google-microsoft-youtube-are-most-loved-brands-reveals-the-love-index-2016-from-accenture-interactive.htm
https://ispspeedindex.netflix.com/
https://www.google.com/get/videoqualityreport/
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172. In addition, if an ISP attempts to block or degrade traffic in a manner that is anti-
competitive, such conduct may give rise to actions by federal or state agencies under antitrust or 
consumer protection laws.642  As to antitrust laws, antitrust authorities are empowered to police anti-
competitive conduct by ISPs (conduct that would be particularly salient in cases where ISP competition 
was limited or nonexistent).643  In addition, the backstop of generally-applicable consumer protection laws 
continues to protect consumers and edge providers.644  These laws, particularly antitrust laws which 
prevent certain refusals to deal,645 will also protect small, rural ISPs which may face difficulties 
interconnecting with edge providers, transit providers, and larger ISPs.646  Accordingly, assertions that 
public-utility regulation of Internet traffic exchange arrangements is necessary to allow consumers to 
reach content of their choice are unpersuasive.647

173. Even assuming that economic incentives and antitrust and consumer protection remedies 
may not prevent or redress all potential harms in the interconnection market, we find the regulatory 
approach adopted in the Title II Order fatally overbroad as it relates to the interconnection concerns 
identified in the record here.  The Title II Order’s legal basis for oversight of interconnection depended on 
the definition of broadband Internet access service to include traffic exchange and the classification of 
that entire service as a telecommunications service subject to Title II—a classification that applied to all 
ISPs, regardless of size or other characteristics.648  Here, however, we have already rejected the Title II 
Order’s rationales for Title II regulation and explained the harms that flow from that regime.649  The 
record reveals that retaining the Title II Order approach to interconnection would be overbroad in other 
ways, as well.  The classification decision in that Order applied to all ISPs regardless of size, while the 
concerns about ISPs in the record here center on a few of the largest ISPs.650  The Title II Order 
classification also applied irrespective of the specific traffic being carried, while some advocates of 
interconnection oversight here express particular concerns about certain subsets of traffic, like video 
traffic.651  Particularly given the marketplace complexities associated with whether a given ISP would, in 
fact, engage in harmful conduct, we are not persuaded that the inchoate interconnection concerns 
identified in the record here would justify retaining the Title II Order’s approach to interconnection with 
its sweeping, preemptive—and harmful—resulting consequences.

642 Some commenters have called for continued ex post regulation of Internet traffic exchange between ISPs and 
transit or edge providers, potentially under Title I, see Cogent Reply at 1; NTCA Comments at 12; WTA Comments 
at 2; CenturyLink Ex Parte at 1, or disclosure requirements, see OTI New America Comments at 55; Cogent 
Comments at 25-26.  For the reasons discussed here, we reject these arguments.
643 See supra Part III.C.3.  We reject the argument that the Commission’s decision in the Charter-Time Warner 
Cable Merger Order compels us to apply Title II regulation to interconnection (see INCOMPAS Comments at 58, 
61-62; Internet Association Comments at 24-25) for the reasons discussed herein, infra Part VI.A.
644 Cox Comments at 34-35.  
645 See supra Part III.C.3.
646 See NTCA Comments at 12 (“[A] regulatory backstop remains essential to ensure proper incentives to 
interconnect and exchange data, along with some capability for the regulator to step in if needed to correct for 
unreasonable and/or discriminatory behavior”); WTA Comments at 2, 5; NTCA Reply at 6-7.  
647 See, e.g., Amazon Comments at 7; Microsoft Comments at 21-22; OTI New America Comments at 52-54; 
INCOMPAS Comments at 58-59; INCOMPAS Comments at 58-59; NYAG Comments at 6-7; INCOMPAS Reply 
at 21-22; Level 3 Reply at 3. 
648 Title II Order, 30 FCC Rcd at 5693-94, paras. 201-05
649 See supra Parts III.A, III.C.
650 See, e.g., Cogent Comments at 8; INCOMPAS Comments at 29; Level 3 Reply at 2; OTI New America Reply at 
48.  
651 See, e.g., INCOMPAS Comments at 15. 



Federal Communications Commission FCC 17-166

107

2. Forbearance

174. As we have reinstated the information service classification of broadband Internet access 
service, the forbearance granted in the Title II Order is now moot.652  We return to the pre-Title II Order 
status quo and allow providers voluntarily electing to offer broadband transmission on a common carrier 
basis to do so under the frameworks established in the Wireline Broadband Classification Order and the 
Wireless Broadband Internet Access Order.653  We also clarify that carriers are no longer permitted to use 
the Title II Order forbearance framework (i.e., no carrier will be permitted to maintain, or newly elect, the 
Title II Order forbearance framework). 

175. Prior to the Title II Order, some facilities-based wireline carriers chose to offer 
broadband transmission services on a common carrier basis subject to the full range of Title II 
requirements.654  In the 2005 Wireline Broadband Classification Order, the Commission ruled that 
broadband Internet access was an information service, but at the same time permitted facilities-based 
wireline carriers to voluntarily elect to offer the transmission component of broadband Internet access 
service (often referred to as digital subscriber line or DSL) on a common carrier basis.655  Operators 
choosing to offer broadband transmission on a common carriage basis could do so under tariff or could 
use non-tariff arrangements.656  The Commission permitted facilities-based carriers to choose whether to 
offer wireline broadband Internet access transmission as non-common carriage or common carriage to 
“enable facilities-based wireline Internet access providers to maximize their ability to deploy broadband 
Internet access services and facilities in competition with other platform providers, under a regulatory 
framework that provides all market participants with the flexibility to determine how best to structure 
their business operations.”657  Generally, ISPs that chose to elect common carrier status were smaller 
carriers that served “rural, sparsely-populated areas” and obtained significant benefits from the provision 
of broadband transmission services on a common carriage basis, including the ability to participate in 
common tariff arrangements via the NECA pools and the availability of high-cost universal service 
support.658  

176. We agree with NTCA and NECA that the broadband transmission services currently 
offered by rural LECs under tariff differ substantially from the broadband Internet access services at issue 
in this proceeding, and as such are not impacted by our decision to reclassify broadband Internet access 
service as an information service.659  The term “wireline broadband Internet access service” refers to “a 
mass-market retail service by wire that provides the capability to transmit data to and receive data from 
all or substantially all Internet endpoints, including any capabilities that are incidental to and enable the 

652 See CenturyLink Comments at 31-32; Internet Freedom NPRM, 32 FCC Rcd at 4456, para. 64.  
653 See Wireline Broadband Classification Order, 20 FCC Rcd at 14853; see also Wireless Broadband Internet 
Access Order, 22 FCC Rcd at 5913-14, paras. 32-34.

654 Title II Order, 30 FCC Rcd at 5819, para. 460 & n.1376.  We also note that the Commission allowed for wireless 
broadband Internet access service providers to elect to offer the transmission component as a telecommunications 
service.  Wireless Broadband Internet Access Order, 22 FCC Rcd at 5913-14, para. 32.
655 Wireline Broadband Classification Order, 20 FCC Rcd at 14955, para. 1, 14902, para. 94; see also id. at 14927, 
para. 138 (noting that all rate-of-return carriers that participated in the proceeding stated they wish to continue 
offering broadband transmission as a Title II common carrier service).  
656 Id. at 14899-903, paras. 87-95.
657 Id. at 14902, para. 94.
658 See NECA Comments at 5; WTA Comments at 9.
659 NECA Comments at 5; NTCA Comments at 19.  
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operation of the communications service, but excluding dial-up Internet access service.”660  Broadband 
transmission services do not provide end users with direct connectivity to the Internet backbone or 
content, but instead enable data traffic generated by end users to be transported to an ISP’s Access 
Service Connection Point over rural LEC local exchange service facilities for subsequent interconnection 
with the internet backbone.661

177. Carriers offering broadband transmission service have never been subject to the Title II 
Order forbearance framework.662  The Title II Order forbearance framework with respect to broadband 
Internet access service did not encompass broadband transmission services and permitted carriers to 
voluntarily elect to offer transmission services on a common carriage basis pursuant to the Wireline 
Broadband Classification Order.663  The Title II Order made clear that broadband transmission services 
would continue to be subject to the full panoply of Title II obligations (e.g., USF contributions), including 
those from which the Commission forbore from in the Title II Order.664  Thus, only carriers that elected to 
cease offering broadband transmission services and instead offer broadband Internet access services 
(including a transmission service component) were subject to the Title II Order forbearance framework 
(e.g., forbearance from USF contributions applied to such carriers).665  

178. Today, we return to the pre-Title II Order status quo and allow carriers to elect to offer 
broadband transmission services on a common carrier basis, either pursuant to tariff or on a non-tariffed 
basis.666  We find the reasoning in the Wireline Broadband Classification Order for offering these options 
persuasive.667  Irrespective of the regulatory classification of broadband Internet access services, the 
Commission has continuously permitted facilities-based wireline carriers to provide broadband Internet 
transmission services on a Title II common carriage basis, with substantial flexibility in deciding how 
such services may be offered (i.e., on a tariffed or non-tariffed basis).668  Providing these options offers 
small carriers much-needed regulatory certainty as they have sought to deploy and maintain broadband 
Internet access services to their customers.669  We reiterate that broadband transmission services are not 
impacted by our decision to reclassify broadband Internet access service as an information service.670

179. We clarify that carriers that choose to offer transmission service on a common carriage 
basis are, as under the Wireline Broadband Classification Order, subject to the full set of Title II 

660 Connect America Fund et al., Report and Order, Order on Reconsideration, and Further Notice of Proposed 
Rulemaking, 31 FCC Rcd 3087, 3158, para. 190 & n.421 (2016) (Rate of Return USF Reform Order).  
661 NECA Comments at 5 & n.16.
662 Title II Order, 30 FCC Rcd at 5819, para. 460.
663 Id.
664 Id. at 5819, para. 460 & n.1377.

665 Internet Freedom NPRM, 32 FCC Rcd at 4456, para. 65; Title II Order, 30 FCC Rcd at 5819, para. 460 & 
n.1378.  Over one hundred providers opted-into the Title II Order forbearance framework and in their letters to the 
Commission, they noted that the transmission component would only be provided as part of the complete broadband 
Internet access service.  See Protecting and Promoting the Open Internet, GN Docket No. 14-28.
666 See, e.g., Interisle Comments at 16-17; NECA Comments at 2-6; NTCA Comments at 17-19; WTA Comments at 
8-10 (all advocating to retain the ability to voluntary elect to provide service as a common carrier).  See also Data 
Foundry Reply at 7.
667 Wireline Broadband Classification Order, 20 FCC Rcd at 14955, para. 1, 14899-903, paras. 87-95.
668 NECA Comments at 4-5.
669 See, e.g., id. at 5; NTCA Comments at 19; WTA Comments at 9.  
670 Supra para. 176.
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obligations, to the extent they applied before the Title II Order.671  Further, we clarify that those carriers 
that had previously been offering a broadband transmission service (subject to the full panoply of Title II 
regulations) and that elected to instead offer broadband Internet access service after the Title II Order  
now will be deemed to be offering an information service.  The Commission has never allowed carriers 
offering broadband transmission services on a common carrier basis to opt in to the Title II Order 
forbearance framework for those transmission services.  Carriers that prefer light-touch regulation may 
elect to offer broadband Internet access service as an information service.  Although WTA argues that 
allowing rural LECs to opt into the forbearance framework will “enable a much more level competitive 
playing field in the retail marketplace,”672 no other carriers are subject to that framework, and we find that 
allowing carriers to opt into the forbearance framework will result in a regulatory disparity.  We therefore 
reject WTA’s argument that the Commission should continue to permit opting into the Title II Order 
forbearance.673  To the extent that other related issues are raised in the record, we find that those issues are 
better addressed in the appropriate proceeding.674 

180. We also reject AT&T’s assertion that the Commission should conditionally forbear from 
all Title II regulations as a preventive measure to address the contingency that a future Commission might 
seek to reinstate the Title II Order.675  Although AT&T explains that “conditional forbearance would 
provide an extra level of insurance against the contingency that a future, politically motivated 
Commission might try to reinstate a ‘common carrier’ classification,”676 we see no need to address the 
complicated question of prophylactic forbearance and find such extraordinary measures unnecessary.  

671 Similarly, a wireless broadband Internet access provider may choose to offer the transmission component as a 
telecommunications service and the transmission component of wireless broadband Internet access service as a 
telecommunications service only if the entity that provides the transmission voluntarily undertakes to provide it 
indifferently on a common carrier basis.  Such an offering is a common carrier service subject to Title II.  Wireless 
Broadband Internet Access Order, 22 FCC Rcd at 5913-14, paras. 32-33.  In addition, a wireless broadband Internet 
access provider that chooses to offer the telecommunications transmission component as a telecommunications 
service may also be subject to the “commercial mobile service” provisions of the Act.  See Wireless Broadband 
Internet Access Order, 22 FCC Rcd at 5913, para. 33, 5914, para. 40; and H.R. Conf. Report 104-458 (noting that 
the definition of “telecommunications service” was intended to include commercial mobile service).
672 WTA Comments at 9-10.  
673 See, e.g., id. at 8-10. 
674 On June 14, 2017, NTCA and the United States Telecom Association filed a petition seeking temporary 
forbearance from USF contribution obligations imposed on broadband internet transmission services provided by 
RLECs on a common carriage basis, pending completion of comprehensive USF contribution reform by the 
Commission.  Petition of NTCA-The Rural Broadband Association and the United States Telecom Association for 
Targeted, Temporary Forbearance Pursuant to 47 U.S.C. §160(c) from Application of Contributions Obligations on 
Broadband Internet Access Transmission Services Pending Universal Service Fund Comprehensive Contributions 
Reform, Docket No. 06-122 (filed June 14, 2017).  See NTCA Comments at 19; NECA Comments at 6 & n.17 (both 
asserting that temporary forbearance from USF contribution obligations is warranted).  NTCA notes that as that 
petition explains, “while providing RLECs with the voluntary ability to tariff broadband transmission is an 
important mechanical component of universal service, the maintenance of USF contribution obligations for the 
select class of providers that offers broadband in this manner is disparate and anti-consumer.”  NTCA Comments at 
19.
675 AT&T Comments at 99-100; see also CenturyLink Comments at 31 (asserting the Commission should “maintain 
and extend” the Title II Order forbearance framework). 
676 AT&T Reply at 56.  But cf. Free Press Comments at 12-13 (suggesting without elaboration that “Section 10 
forbearance is predicated on the preservation of the nondiscriminatory outcomes secured by Sections 201 and 202”); 
NASUCA Reply at 12 (arguing AT&T’s proposal should be rejected as forbearance is “intended to allow for 
flexibility in the application of specific regulations or elements of a statute, not for use as a path to circumvent 
present or future consideration of what should be the proper statutory classification of a service”).
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3. Returning Broadband Privacy Authority to the FTC

181. By reinstating the information service classification of broadband Internet access service, 
we return jurisdiction to regulate broadband privacy and data security to the Federal Trade Commission 
(FTC),677 the nation’s premier consumer protection agency and the agency primarily responsible for these 
matters in the past.678  Restoring FTC jurisdiction over ISPs will enable the FTC to apply its extensive 
privacy and data security expertise to provide the uniform online privacy protections that consumers 
expect and deserve.679 

182. Historically, the FTC protected the privacy of broadband consumers, policing every 
online company’s privacy practices consistently and initiating numerous enforcement actions.680  In fact, 
the FTC has “brought over 500 enforcement actions protecting the privacy and security of consumer 
information, including actions against ISPs and against some of the biggest companies in the Internet 
ecosystem.”681  When the Commission reclassified broadband Internet access service as a common 
carriage telecommunications service in 2015, however, that action stripped FTC authority over ISPs 
because the FTC is prohibited from regulating common carriers.682  The effect of this decision was to shift 
responsibility for regulating broadband privacy to the Commission.683  And in lieu of an even playing 
field, the Commission adopted sector-specific rules that deviated from the FTC’s longstanding 
framework.684  In March 2017, Congress voted under the Congressional Review Act (CRA) to disapprove 

(Continued from previous page)  
677 Because federal law prohibits the FTC from regulating common carriers, the Title II Order divested the FTC of 
its authority to regulate ISPs’ privacy practices.  See 15 U.S.C. § 45(a)(1); see also Internet Freedom NPRM, 32 
FCC Rcd at 4457, para. 67.
678 See Internet Freedom NPRM, 32 FCC Rcd at 4456, para. 66.  Numerous commenters support restoring the FTC’s 
authority to enforce privacy and data security throughout the Internet ecosystem.  See, e.g., ACT Comments at 6-8; 
Citizens Against Government Waste (CAGW) Comments at 4; Acting Chairman Ohlhausen Comments at 1-2, 8; 
Cox Comments at 23; HTTP Comments at 2; Interisle Comments at 17; U.S. Chamber of Commerce Comments at 
9; Verizon Comments at 23; WISPA Comments at 29 (“Not only does the FTC have far more enforcement 
experience regarding Internet consumer privacy and data security, but the FCC and FTC have acknowledged that the 
FTC’s authority under Section 5 of the FTC Act is comparable to the FCC’s authority under Title II’s Section 
201(b).”); ADTRAN Reply at 12; AT&T Reply at 19; CALinnovates Reply at 12; Christopher Yoo Reply at 31-32; 
Cox Reply at 15; Comcast Reply at 26, n.100; Free State Foundation Comments at 40; HTTP Reply at 2; ITIF Reply 
at 15; NCTA Reply at 30-31; TechFreedom Reply at 93-94; Verizon Reply at 18-20; Letter from Randolph J. May, 
President, Free State Foundation, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 1-2, Attach. A 
at 5-9 (filed Oct. 23, 2017).
679 FTC Staff Comments at 3-21.

680 See 15 U.S.C. § 45(a)(1); 2016 Privacy Order, 31 FCC Rcd at 13945, para. 87; Internet Freedom NPRM, 32 FCC 
Rcd at 4456, para. 66; see also FTC Staff Comments at 3-12 (“The FTC has extensive privacy and data security 
experience, including the enforcement of privacy and security of consumer data laws for consumer protection, 
policy initiatives to promote privacy and data security in all sectors of the economy, and business and consumer 
education on the subject.”); Comcast Comments at 65; Acting Chairman Ohlhausen Comments at 1-2, 8; Cox 
Comments at 23; Technology Policy Institute (Leonard & Wallsten) Comments at 11; Verizon Comments at 23-24; 
WISPA Comments at 28-29.  
681 Comments of Comm’r Ohlhausen, WC Docket No. 16-106, at 1-2 (filed May 27, 2016); see also 2016 Privacy 
Order, 31 FCC Rcd at 13945, para. 87; FTC Staff Comments at 4 (asserting the FTC has prosecuted hundreds of 
cases to protect the privacy and security of consumer information).

682 See 15 U.S.C. §§ 44, 45(a)(2); 47 U.S.C. § 153(51).  
683 The Title II Order called for a new rulemaking to apply Section 222’s customer proprietary network information 
provisions to Internet service providers.  Title II Order, 30 FCC Rcd at 5820, para. 462.
684 2016 Privacy Order, 31 FCC Rcd at 14051, para. 334; see also ITIF Comments at 16 (arguing the “FCC’s prior 
privacy rulemaking set a poor precedent for privacy rules touching other sectors of the economy, undermined the 

(continued….)
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the Commission’s 2016 Privacy Order, which prevents us from adopting rules in substantially the same 
form.685  

183. Undoing Title II reclassification restores jurisdiction to the agency with the most 
experience and expertise in privacy and data security, better reflects congressional intent, and creates a 
level playing field when it comes to Internet privacy.686  Restoring FTC authority to regulate broadband 
privacy and data security also fills the consumer protection gap created by the Title II Order when it 
stripped the FTC of jurisdiction over ISPs.687  Consumers expect information to be “treated consistently 
across the Internet ecosystem and that their personal information will be subject to the same framework, 
in all contexts.”688  Under the FTC’s technology neutral approach to privacy regulation,689 consumers will 
have the consistent level of protection across the Internet ecosystem that they expect.690  The FTC’s 
“flexible, enforcement-focused approach has enabled the agency to apply strong consumer privacy and 
security protections across a wide range of changing technologies and business models, without imposing 
unnecessary or undue burdens on industry.”691  Moreover, the flexibility of the FTC’s enforcement 
framework “allows room for new business models that could support expensive, next-generation 
networks with revenue other than consumers’ monthly bills.”692  The FTC has already “delivered the 
message to entities in a range of fields—retailers, app developers, data brokers, health companies, 
financial institutions, third-party service providers, and others—that they need to provide consumers with 
strong privacy and data security protections.”693  The same approach should apply to ISPs.694  And only 

(Continued from previous page)  
U.S. position when negotiating privacy issues abroad, dramatically deviated from the usual consensus-driven 
multistakeholder model of developing Internet rules, and unnecessarily expanded the scope of utility-style regulation 
of broadband.”).
685 See Pub. L. No. 115-22 (Apr. 3, 2017); see also 5 U.S.C. § 801(b)(2).
686 Comcast Comments at 42-43; see also Cox Comments at 23; Verizon Comments at 23.
687 Acting Chairman Ohlhausen Comments at 8; see also CompTIA Comments at 5.  But see EPIC Reply at 4-6.  
688 Verizon Comments at 23-24; see also CAGW Comments at 4; CompTIA Comments at 5-6; HTTP Comments at 
2.
689 See ACA Comments at 70; Cox Comments at 24; CompTIA Comments at 6; FTC Staff Comments at 20-21.  But 
see Public Knowledge Reply at 39-42 (arguing the nature of broadband networks is why the FCC is better equipped 
to retain jurisdiction over broadband privacy); Public Knowledge et al. August 30, 2017 Letter at 6-7.
690 See ADTRAN Comments at 28; Comcast Comments at 66; Cox Comments at 6, 24; FTC Staff Comments at 3-
12, 18-19; ITIF Comments at 15-16; League of United Latin American Citizens Comments at 2; National 
Multicultural Organizations Comments at 5; Verizon Comments at 24; Verizon Reply at 18.  But see Public 
Knowledge et al. August 30, 2017 Letter at 3-5 (asserting the Commission has found broadband networks have a 
unique position in the Internet ecosystem).  With over 100 years of experience, only the FTC can apply consumer 
protection rules consistently across industries.  See Acting Chairman Ohlhausen Comments at 8; Verizon Comments 
at 23-24.
691 FTC Staff Comments at 20-21.  See also Verizon Comments at 24 (“New technology-driven issues like 
robocalling and mobile payments, in addition to data privacy for non-common carriers, now are within the FTC’s 
docket, and the FTC has ably dealt with them.”).  As NTCA contends, the FTC has not only the legal jurisdiction, 
but also the subject matter expertise.  NTCA Reply at 14.  In 2007, the FTC issued a 167-page report that delved 
into both the technical and legal bases of the Internet and how the law approaches it.  Comm’r Ohlhausen Comments 
at 2-3.  Moreover, the FTC has been involved in numerous initiatives that address consumer protection in the 
broadband marketplace.  FTC Staff Comments at 7-10. 
692 ITIF Comments at 16.  But cf. Public Knowledge Reply at 41-42.
693 FTC Staff Comments at 21.
694 Id.  We also observe that ISPs are not uniquely positioned with respect to their insight into customers’ private 
browsing behavior.  As the FTC found in 2012, “ISPs are just one type of large platform provider that may have 
access to all or nearly all of a consumer’s online activity.  Like ISPs, operating systems and browsers may be in a 

(continued….)
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the FTC operates on a national level across industries, which is especially important when regulating 
providers that operate across state lines.695  In light of the FTC’s decades of successful experience, 
including its oversight of ISP privacy practices prior to 2015,696 we find arguments that we should decline 
to reclassify to retain sector-specific control of ISP privacy practices unpersuasive.697  Furthermore, the 
uncertainty related to the Commission’s current authority over broadband privacy regulation created by 
the CRA resolution of disapproval also weighs in favor of returning jurisdiction to the FTC.

184. We also reject arguments that rely on the Ninth Circuit panel decision holding that the 
common carrier exemption precludes FTC oversight of non-common carriage activities of common 
carriers.698  Consistent with the Commission’s request, the Ninth Circuit granted rehearing en banc of the 

(Continued from previous page)  
position to track all, or virtually all, of a consumer’s online activity to create highly detailed profiles.”  Fed. Trade 
Comm’n, Protecting Consumer Privacy in an Era of Rapid Change:  Recommendations for Businesses and 
Policymakers at 55-56 (2012), https://www.ftc.gov/sites/default/files/documents/reports/federal-trade-commission-
report-protecting-consumer-privacy-era-rapid-change-recommendations/120326privacyreport.pdf.
695 Verizon Comments at 24; see also FTC Staff Comments at 20 (noting that another benefit of returning the FTC’s 
jurisdiction to BIAS companies is that it will expand the number of companies eligible to sign up for the EU-U.S. 
Privacy Shield Framework).
696 The FTC has previously brought enforcement actions against ISPs regarding Internet access and related issues.  
See Broadband Connectivity Competition Policy: FTC Staff Report, 39-40 (2007), 
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-
policy/v070000report.pdf; see also FTC v. Pricewert LLC, 2010 WL 329913 at *1 (N.D. CA 2010) (enforcement 
action against “a rogue service provider that recruits, hosts and participates in the distribution of illegal, malicious, 
and harmful electronic content”); FTC v. Cyberspace.com LLC, 453 F.3d 1196, 1199-1201 (9th Cir. 2006) (action 
against an Internet service provider that issued checks stating in the fine print on the back, that if cashed or 
deposited, those actions constituted an “agreement to pay a monthly fee for internet access”); FTC v. Verity Intern, 
Ltd., 124 F. Supp. 2d 193, 195-96 (S.D.N.Y. 2000) (action against an ISP that disconnected consumers seeking adult 
entertainment online from their regular ISPs and reconnected them to a Madagascar phone number where they were 
charged per minute).  The FTC has also “brought enforcement actions in matters involving access to content via 
broadband and other Internet access services,” such as the FTC’s challenge to the proposed AOL and Time Warner 
merger, in part, over concern for potential harm to consumers’ broadband Internet access.  Broadband Connectivity 
Competition Policy: FTC Staff Report, 39 (2007), 
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-
policy/v070000report.pdf.  See also supra note 514.  We also note that while it may be true that the Commission 
itself has longstanding privacy experience with respect to traditional telephone service providers, see, e.g., Public 
Knowledge Reply at 41, we disagree that this history uniquely qualifies the Commission to regulate the privacy 
practices of ISPs or other online providers, when prior to 2015, the Commission did not, and indeed lacked the 
authority to, regulate such providers.  We do not believe that experience with traditional telephone service providers 
necessarily translates to experience or expertise with respect to all communications providers.  
697 See, e.g., ADT Comments at 7-8; Cause of Action Comments at 1, 4; Comm’r McSweeny Comments at 3-4, 7; 
California PUC (CPUC) Comments at 22-24; EPIC Comments at 3-8; Free Press Comments at 73; National 
Consumers League Comments at 2, 10-12; Public Knowledge Comments at 89-95; Sen. Pallone et al. Comments at 
8-9; Voices Coalition Comments at 62-65; Asian Americans Advancing Justice Reply at 2; CCIA Reply at 18-19; 
EPIC Reply 2-4; League of Latin American Citizens Reply at 2-3; OTI New America Reply at 34-36.  Some 
commenters object that the FTC is not suited to protect privacy on the Internet, citing the FTC’s narrower authority 
and fewer resources than the Commission and the absence of specific statutory directive from Congress to the FTC 
to regulate privacy.  See CDT Comments at 14; EFF Comments at 26-27; Free Press Comments at 73; Public 
Knowledge Comments at 93-94; EPIC Reply at 3; National Consumers League Reply at 6-7; OTI New America 
Reply at 34-36; Public Knowledge Reply at 38-42; Public Knowledge et al. August 30, 2017 Letter at 5-8.  As 
discussed above, these criticisms are unfounded.
698 See FTC v. AT&T Mobility LLC, 835 F.3d 993 (9th Cir. 2016), reh’g en banc granted, No. 15-16585, 2017 WL 
1856836 (9th Cir. May 9, 2017).  As the FCC’s amicus letter explained in that case, the panel decision erred by 
overlooking the textual relationship between the statutes governing the FTC’s and FCC’s jurisdiction.  See Letter 
Pursuant to Fed R. App. P. 28(j) of amicus FCC, FTC v. AT&T Mobility LLC, No. 15-16585 (9th Cir. Apr. 21, 

(continued….)

https://www.ftc.gov/sites/default/files/documents/reports/federal-trade-commission-report-protecting-consumer-privacy-era-rapid-change-recommendations/120326privacyreport.pdf
https://www.ftc.gov/sites/default/files/documents/reports/federal-trade-commission-report-protecting-consumer-privacy-era-rapid-change-recommendations/120326privacyreport.pdf
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-policy/v070000report.pdf
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-policy/v070000report.pdf
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-policy/v070000report.pdf
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-policy/v070000report.pdf


Federal Communications Commission FCC 17-166

113

panel decision, and in doing so it set aside the earlier panel opinion.699  In light of these considerations and 
the benefits of reclassification, we find objections based on FTC v. AT&T Mobility insufficient to warrant 
a different outcome.

4. Wireline Infrastructure 

185. To the extent today’s classification decision impacts the deployment of wireline 
infrastructure, we will address that topic in detail in proceedings specific to those issues.700  The 
importance of facilitating broadband infrastructure deployment indicates that our authority to address 
barriers to infrastructure deployment warrants careful review in the appropriate proceedings.701  We 
disagree with commenters who assert that Title II classification is necessary to maintain our authority to 
promote infrastructure investment and broadband deployment.702  Because the same networks are often 
used to provide broadband and either telecommunications or cable service, we will take further action as 
is necessary to promote broadband deployment and infrastructure investment.703  Further, Title I 
classification of broadband Internet access services is consistent with the Commission’s broadband 
deployment objectives, whereas the Title II regulatory environment undermines the very private 

2017).  We note that commenter concerns focus not just on the FTC’s privacy authority but its authority more 
generally.  See, e.g., Letter from Harold Feld, Senior Vice President, Public Knowledge et al. to Chairman Ajit Pai, 
WC Docket No. 17-108, at 2 (filed Dec. 4, 2017).  We reject those arguments for the reasons stated above. 
699 See Order, FTC v. AT&T Mobility, LLC, No. 15-16585 (9th Cir. May 9, 2017) (“The three-judge panel 
disposition in this case shall not be cited as precedent by or to any court of the Ninth Circuit.”).  This en banc order 
means that the Title II Order’s reclassification of broadband Internet access service serves as the only current limit 
on the authority of the FTC to oversee the conduct of Internet service providers.  See Verizon Comments at 23; see 
also ADTRAN Comments at 29 (asserting that if the decision is not altered by en banc review, “the Commission 
should resolve the problem by deciding to adopt the same privacy requirements as the FTC so that there would be 
uniform privacy obligations throughout the Internet ecosphere”).  We note that at any given time there always may 
be some litigation pending somewhere in the country challenging the scope or validity of various laws—whether the 
Communications Act, FTC Act, or state consumer protection laws—that the FCC might seek to rely on directly (in 
the case of the Act) or indirectly (where relying in part on the availability of protections provided by other laws).  
The Commission would be paralyzed if it had to wait for all such litigation to be resolved before it acted.  Because 
the panel decision has been set aside in FTC v. AT&T Mobility, we do not view that case as materially different than 
any other such pending litigation—so we likewise do not view it as necessary to wait on the resolution of that case 
before acting here.
700 See Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, Notice of 
Proposed Rulemaking, Notice of Inquiry, and Request for Comment, 32 FCC Rcd 3266 (2017); Improving 
Competitive Broadband Access to Multiple Tenant Environments, Notice of Inquiry, 32 FCC Rcd 5383, 5391, para. 
21. (2017); see also AARP Comments at 76-77; Cisco Comments at 2-3; Mobilitie Comments at 4.
701 There is widespread agreement in the record that the public interest supports measures that will speed 
deployment of broadband throughout the Nation and increase competition among ISPs.  See, e.g., AARP Comments 
at 76-77; CEI Comments at 5; INCOMPAS Comments at 35; Mobilitie Comments at 4; National Grange Comments 
at 4; NTCA Comments at 25-26; Public Knowledge Comments at 99.  For example, the CPUC states that it 
conducted a study of the telecommunications market in California and found that access to utility poles is a 
competitive bottleneck that “limits new network entrants and may raise prices for some telecommunications 
services.”  See CPUC Comments 6-7.
702 See, e.g., Interisle Comments at 17; NASUCA Comments at 5; Edison Electric Institute Reply at 3; Cogent 
Comments at 32; Public Knowledge Comments at 99-100; Volo Broadband Comments at 1; Public Knowledge 
Reply at 46.
703 See Cisco Comments at 2-3; Mobilitie Comments at 4; cf. Public Knowledge Comments at 99-100 (asserting the 
Commission must consider what effect a Title I classification will have on small broadband Internet access service 
providers and new entrants).
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investment and buildout of broadband networks the Commission seeks to encourage.704  Additionally, in 
the twenty states and the District of Columbia that have reverse-preempted Commission jurisdiction over 
pole attachments, those states rather than the Commission are empowered to regulate the pole attachment 
process.705

186. We are resolute that today’s decision not be misinterpreted or used as an excuse to create 
barriers to infrastructure investment and broadband deployment.  For example, we caution pole owners 
not to use this Order as a pretext to increase pole attachment rates or to inhibit broadband providers from 
attaching equipment—and we remind pole owners of their continuing obligation to offer “rates, terms, 
and conditions [that] are just and reasonable.”706  We will not hesitate to take action where we identify 
barriers to broadband infrastructure deployment.  We have been working diligently to remove barriers to 
broadband deployment and fully intend to continue to do so.707  

5. Wireless Infrastructure

187. When the Commission first classified wireless broadband Internet access as an 
information service in 2007, it emphasized that certain statutory provisions in section 224 (regarding pole 
attachments) and 332(c)(7) (local authority over zoning) of the Act would continue to apply where the 
same infrastructure was used to provide a covered service (e.g., cable or telecommunications service)708 
as well as wireless broadband Internet access.709  Section 224 gives cable television systems and providers 
of telecommunications services the right to attach to utility poles of power and telephone companies at 
regulated rates.  Section 332(c)(7) generally preserves state and local authority over “personal wireless 
service facilities” siting or modification, but subjects that authority to certain limitations.710  Among other 
limitations, it provides that state or local government regulation (1) “shall not unreasonably discriminate 
among providers of functionally equivalent services,” (2) “shall not prohibit or have the effect of 
prohibiting the provision of personal wireless services” and (3) may not regulate the siting of personal 
wireless service facilities “on the basis of the environmental effects of [RF] emissions to the extent that 
such facilities comply with the Commission's regulations concerning such emissions.”711  

704 Charter Comments at 9; see also ACA Comments at 17-18 (arguing that increased pole attachment rates were a 
direct result of the Title II Order); Mobilitie Comments at 4.  
705 States That Have Certified That They Regulate Pole Attachments, Public Notice, 25 FCC Rcd 5541, 5542 (WCB 
2010).  For example, the CPUC recently opened a comprehensive proceeding on right-of-way access, including the 
implementation of nondiscriminatory pole attachment rights for broadband Internet access providers pursuant to the 
CPUC’s reverse preemption.  CPUC Comments at 8-9.  California is among the states that have reverse-preempted 
the Commission, and therefore we reject California’s and San Francisco’s objections as to our authority over pole 
attachments as inapposite.  See City and County of San Francisco Comments at 10; CPUC Comments at 7-8; CPUC 
Reply at 1-2. 
706 47 U.S.C. § 224(b)(1).
707 See AARP Comments at 76 (acknowledging the Commission’s recent proposal of “new rules that would 
diminish entry barriers associated with pole attachments”); Public Knowledge Comments at 100 (acknowledging the 
Commission’s recent efforts to speed access to utility poles and lower other barriers to entry such as high costs).
708 Section 224 applies to cable and telecommunications service providers, while section 332(c)(7) applies to 
facilities that provide “personal wireless services,” which include “commercial mobile services, unlicensed wireless 
services, and common carrier wireless exchange access services.” 47 U.S.C. § 224(d), (e), (f); 47 U.S.C. 
§ 332(c)(7)(C)(i).
709 Wireless Broadband Internet Access Order, 22 FCC Rcd 5901, 5921-25, paras. 57-70.
710 Section 332(c)(7) applies to facilities “for the provision of personal wireless services,” 47 U.S.C. 
§ 332(c)(7)(C)(ii), which include “commercial mobile services, unlicensed wireless services, and common carrier 
wireless exchange access services.” 47 U.S.C. § 332(c)(7)(C)(i).  
711 47 U.S.C. § 332(c)(7)(B)(i)(I)-(II), (iv).
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188. As to section 224, the Commission clarified in the Wireless Broadband Internet Access 
Order that where the same infrastructure would provide “both telecommunications and wireless 
broadband Internet access service,” the provisions of section 224 governing pole attachments would 
continue to apply to such infrastructure used to provide both types of service.712  The Commission 
similarly clarified that section 332(c)(7)(B) would continue to apply to wireless broadband Internet access 
service where a wireless service provider uses the same infrastructure to provide its “personal wireless 
services” and wireless broadband Internet access service.713

189. We reaffirm the Commission’s interpretations regarding the application of sections 224 
and 332(c)(7) to wireless broadband Internet access service here.  The Commission’s rationale from 2007, 
that commingling services does not change the fact that the facilities are being used for the provisioning 
of services within the scope of the statutory provision, remains equally valid today.714  This clarification 
will alleviate concerns that wireless broadband Internet access providers not face increased barriers to 
infrastructure deployment as a result of today’s reclassification.715  This clarification also is consistent 
with our commitment to promote broadband deployment and close the digital divide.

190. Although the wireless infrastructure industry has changed significantly since the adoption 
of the Wireless Broadband Internet Access Order, it remains the case that cell towers and other forms of 
network equipment can be used “for the provision” of both personal wireless services and wireless 
broadband Internet access on a commingled basis.716  These communications facilities are sometimes 
built by providers themselves, but are increasingly being deployed by third-parties who then offer the use 
of these facilities to wireless service providers for a variety of services, including telecommunications 
services and information services.717  To remove any uncertainty, we clarify that section 332(c)(7) applies 
to facilities, including DAS or small cells, deployed and offered by third-parties for the purpose of 
provisioning communications services that include personal wireless services.718  Consistent with the 
statutory provisions and Commission precedent, we consider infrastructure that will be deployed for the 
provision of personal wireless services, including third-party facilities such as neutral-host deployments, 
to be “facilities for the provision of personal wireless services” and therefore subject to section 332(c)(7) 
as “personal wireless service facilities” even where such facilities also may be used for broadband 
Internet access services.

712 Wireless Broadband Internet Access Order, 22 FCC Rcd at 5922-23, paras. 60-62. 
713 Id. at 5923-24, paras. 63-65.
714 Id. at 5924, para. 65.
715 See Interisle Comments at 17; TechFreedom Comments at 96-97.
716 47 U.S.C. § 332(c)(7)(C)(ii).
717 Over the past decade, national and regional wireless carriers have been selling their towers to non-carrier entities, 
with significant tower transactions in 2008, 2012, 2013, 2014 and 2015.  According to the Twentieth Mobile 
Wireless Competition Report released in September 2017, “a majority of towers are now owned or operated by 
independent companies rather than by mobile wireless service providers.”  Implementation of Section 6002(b) of the 
Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis of Competitive Market Conditions With 
Respect to Mobile Wireless, Including Commercial Mobile Services, Nineteenth Report, 31 FCC Rcd 10534, 10585, 
para. 70, n.185 (WTB 2016); Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; 
Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including 
Commercial Mobile Services, Twentieth Report, 32 FCC Rcd 8968, 8999, para. 44 (2017).
718 Cf. Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, 29 FCC Rcd 12865, 
12973, para. 270-272 (2014) (“[T]o the extent DAS or small-cell facilities, including third-party facilities such as 
neutral host DAS deployments, are or will be used for the provision of personal wireless services, their siting 
applications are subject to [shot clock requirements of 332(c)(7)].”); see also Crown Castle NG East Inc. v. Town of 
Greenburgh, 2013 WL 3357169 (S.D.N.Y. 2013), aff’d, 552 F. App’x 47 (2d Cir. 2014) (upholding application of 
section 332(c)(7) to deployments by non-service providers).
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191. We reiterate our commitment to expand broadband access, encourage innovation and 
close the digital divide.  We will closely monitor developments on broadband infrastructure deployment 
and move quickly to address barriers in a future proceeding if necessary.719

6. Universal Service 

192. The reclassification of consumer and small business broadband access as an information 
service does not affect or alter the Commission’s existing programs to support the deployment and 
maintenance of broadband-capable networks, i.e., the Connect America Fund’s high-cost universal 
service support mechanisms.  As explained in the USF/ICC Transformation Order, the Commission has 
authority to ensure that “the national policy of promoting broadband deployment and ubiquitous access to 
voice telephony services is fully realized”720 and require that “carriers receiving support . . . offer 
broadband capabilities to customers.”721  What services a particular customer subscribes to is irrelevant as 
long as high-cost support is used to build and maintain a network that provides both voice and broadband 
Internet access service.  Thus, the classification of broadband Internet access as an information service 
does not change the eligibility of providers of those services to receive federal high-cost universal service 
support.

193. Lifeline.  We conclude that we need not address concerns in the record about the effect of 
our reclassification of broadband Internet access service as an information service on the Lifeline program 
at this time.722  In November 2017, we adopted a Notice of Proposed Rulemaking in the Lifeline 
proceeding (Lifeline NPRM) in which we proposed limiting Lifeline support to facilities-based broadband 
service provided to a qualifying low-income consumer over the eligible telecommunication carrier's 
(ETC’s) voice- and broadband-capable last-mile network,723 and sought comment on discontinuing 
Lifeline support for service provided over non-facilities-based networks, to advance our policy of 
focusing Lifeline support to encourage investment in voice- and broadband-capable networks.724  As 
explained in the Lifeline NPRM, we “believe the Commission has authority under Section 254(e) of the 
Act to provide Lifeline support to ETCs that provide broadband service over facilities-based broadband-
capable networks that support voice service” and that “[t]his legal authority does not depend on the 
regulatory classification of broadband Internet access service and, thus, ensures the Lifeline program has 
a role in closing the digital divide regardless of the regulatory classification of broadband service.”725  We 
thus find that today’s reinstatement of the information service classification for broadband Internet access 
service does not require us to address here our legal authority to continue supporting broadband Internet 
access service in the Lifeline program, as such concerns are more appropriately addressed in the ongoing 
Lifeline proceeding.

719 See, e.g., Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, 
Notice of Proposed Rulemaking and Notice of Inquiry, 32 FCC Rcd 3330 (2017).
720 See Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 
17663, 17683-84, para. 60 (2011) (USF/ICC Transformation Order).
721 Id. at 17686-87, para. 65 (footnotes omitted).
722 In the Internet Freedom NPRM, we sought comment on what impact, if any, returning broadband Internet access 
service to its classification as an information service would have on retaining support for broadband Internet access 
service in the Lifeline program.  Internet Freedom NPRM, 32 FCC Rcd at 4457, para. 68.
723 Bridging the Digital Divide for Low-Income Consumers et al., WC Docket No. 17-287 et al., Fourth Report and 
Order, Order on Reconsideration, Memorandum Opinion and Order, Notice of Proposed Rulemaking, and Notice of 
Inquiry, FCC 17-155, para. 62 (Dec. 1, 2017) (2017 Lifeline Order).
724 Id. at para. 64.
725 Id. at para. 72.
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7. Preemption of Inconsistent State and Local Regulations

194. We conclude that regulation of broadband Internet access service should be governed 
principally by a uniform set of federal regulations, rather than by a patchwork that includes separate state 
and local requirements.  Our order today establishes a calibrated federal regulatory regime based on the 
pro-competitive, deregulatory goals of the 1996 Act.  Allowing state and local governments to adopt their 
own separate requirements, which could impose far greater burdens than the federal regulatory regime, 
could significantly disrupt the balance we strike here.  Federal courts have uniformly held that an 
affirmative federal policy of deregulation is entitled to the same preemptive effect as a federal policy of 
regulation.726  In addition, allowing state or local regulation of broadband Internet access service could 
impair the provision of such service by requiring each ISP to comply with a patchwork of separate and 
potentially conflicting requirements across all of the different jurisdictions in which it operates.727  Just as 
the Title II Order promised to “exercise our preemption authority to preclude states from imposing 

726 Cf., e.g., Ark. Elec. Coop. Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375, 383 (1983) (“[A] federal decision to 
forgo regulation in a given area may imply an authoritative federal determination that the area is best left 
unregulated, and in that event would have as much pre-emptive force as a decision to regulate.”); Bethlehem Steel 
Co. v. N.Y. State Labor Relations Bd., 330 U.S. 767, 774 (1947) (state regulation precluded “where failure of the 
federal officials affirmatively to exercise their full authority takes on the character of a ruling that no such regulation 
is appropriate or approved pursuant to the policy of the statute”); Minn. Pub. Utils. Comm’n v. FCC, 483 F.3d 570, 
580-81 (8th Cir. 2007) (Minn. PUC) (“[D]eregulation” is a “valid federal interest[] the FCC may protect through 
preemption of state regulation.”).
727 Cf. Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public 
Utilities Commission, Memorandum Opinion and Order, 19 FCC Rcd 22404, 22427, para. 37 (2004) (Vonage 
Order) (“Allowing Minnesota’s order to stand would invite similar imposition of 50 or more additional sets of 
different economic regulations”); Petition for Declaratory Ruling that pulver.com’s Free World Dialup is Neither 
Telecommunications Nor a Telecommunications Service, Memorandum Opinion and Order, 19 FCC Rcd 3307,  
3323, para. 25 (2004) (Pulver Order) (“[I]f Pulver were subject to state regulation, it would have to satisfy the 
requirements of more than 50 states and other jurisdictions”).  Many commenters express concern that allowing 
every state and local government to impose separate regulatory requirements on ISPs would create a patchwork of 
inconsistent rules that may conflict with one another or with federal regulatory objectives, and that this would 
impose an undue burden on ISPs that could inhibit broadband investment and deployment and would increase costs 
for consumers.  See, e.g., Cox Comments at 35 (ISPs “rel[y] on . . . uniform national policies to provide service on a 
consistent basis across [their] footprint without being subject to a patchwork of inconsistent state regulation”); CTIA 
Comments at 55-56 (“A patchwork quilt of state regulation of the Internet would be unworkable and deeply harmful 
to consumer interests.”); NCTA Comments at 64, 67 (arguing that “inconsistent state regulation undermines ‘the 
efficient utilization and full exploitation’ of Internet services” and that ISPs “would be forced to comply with a 
patchwork of overlapping and potentially conflicting obligations absent federal preemption”); T-Mobile Comments 
at 26 (“A patchwork quilt of state-by-state regulation would impair providers’ ability to offer nationwide service 
plans and to engage in uniform practices, undermining consumer welfare.  It adds operational and financial burdens 
without corresponding benefit.”); WIA Comments at 10 n.39 (“[A] patchwork of state and local requirements . . . 
can reduce carriers’ incentives to invest and hamper their ability to make large scale deployments.”); CTIA Reply at 
20 (“[Permitting state regulation] will result in obligations that differ in their particulars from those imposed by the 
federal government or other states.  The resulting patchwork will either balkanize a service provider’s offerings or 
force the provider to conform all its offerings to the requirements of the most stringent state.”); Verizon Reply at 16 
(“[T]he substantial burdens of piecemeal regulation by states would frustrate the federal policy to promote 
broadband development through light-touch, federal regulation.”); Letter from Anand Vadapalli, President & CEO, 
Alaska Communications Systems, et al., to The Honorable Ajit Pai, Chairman, The Honorable Mignon Clyburn, 
Commissioner, The Honorable Michael O’Rielly, Commissioner, FCC, WC Docket No. 17-108, at 2 (filed Nov. 17, 
2017) (Letter from Rural ISPs) (“[I]t is important that states and localities not be allowed to impose common carrier-
like regulations, including economic regulations, on broadband providers.”); McDowell Tesimony at 12-15. see also 
Letter from William H. Johnson, Senior Vice President Federal Regulatory and Legal Affairs, Verizon, to Marlene 
Dortch, Secretary, FCC, at 11 (filed Oct. 25, 2017) (“The possibility of 50 different sets of rules . . . would impose 
costly requirements, hamstring technological innovations, and create severe regulatory uncertainty; these costs 
would inevitably hinder investment in broadband Internet.”) (Verizon FCC Preemption White Paper).
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regulations on broadband service that are inconsistent” with the federal regulatory scheme, we conclude 
that we should exercise our authority to preempt any state or local requirements that are inconsistent with 
the federal deregulatory approach we adopt today.728

195. We therefore preempt any state or local measures that would effectively impose rules or 
requirements that we have repealed or decided to refrain from imposing in this order or that would impose 
more stringent requirements for any aspect of broadband service that we address in this order.729  Among 
other things, we thereby preempt any so-called “economic” or “public utility-type” regulations,730 
including common-carriage requirements akin to those found in Title II of the Act and its implementing 
rules, as well as other rules or requirements that we repeal or refrain from imposing today because they 
could pose an obstacle to or place an undue burden on the provision of broadband Internet access service 
and conflict with the deregulatory approach we adopt today.731

196. Although we preempt state and local laws that interfere with the federal deregulatory 
policy restored in this order, we do not disturb or displace the states’ traditional role in generally policing 
such matters as fraud, taxation, and general commercial dealings, so long as the administration of such 
general state laws does not interfere with federal regulatory objectives.732  Indeed, the continued 

(Continued from previous page)  
728 See Title II Order, 30 FCC Rcd at 5804, para. 433.
729 This includes any state laws that would require the disclosure of broadband Internet access service performance 
information, commercial terms, or network management practices in any way inconsistent with the transparency rule 
we adopt herein.  Our transparency rule is carefully calibrated to reflect the information that consumers, 
entrepreneurs, small businesses, and the Commission needs to ensure a functioning market for broadband Internet 
access services and to ensure the Commission has sufficient information to identify market-entry barriers—all 
without unduly burdening ISPs with disclosure requirements that would raise the cost of service or otherwise deter 
innovation within the network.
730 The terms “economic regulation” and “public utility-type regulation,” as used here, are terms of art that the 
Commission has used to include, among other things, requirements that all rates and practices be just and 
reasonable; prohibitions on unjust or unreasonable discrimination; tariffing requirements; accounting requirements; 
entry and exit restrictions; interconnection obligations; and unbundling or network-access requirements.  See, e.g., 
IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4911-13, paras. 73-74 (2004) (IP-Enabled 
Services NPRM); Policy and Rules Concerning Rates for Dominant Carriers, Notice of Proposed Rulemaking, 2 
FCC Rcd 5208, 5222, para. 4 n.5 (1987); Policy and Rules Concerning Rates for Competitive Common Carrier 
Services and Facilities Authorizations Therefor, Further Notice of Proposed Rulemaking, 84 FCC 2d 445, 525, para. 
19 (1981).
731 We are not persuaded that preemption is contrary to section 706(a) of the 1996 Act, 47 U.S.C. § 1302(a), insofar 
as that provision directs state commissions (as well as this Commission) to promote the deployment of advanced 
telecommunications capability.  See, e.g., NARUC Comments at 2; Public Knowledge Reply at 27.  For one thing, 
as discussed infra, we conclude that section 706 does not constitute an affirmative grant of regulatory authority, but 
instead simply provides guidance to this Commission and the state commissions on how to use any authority 
conferred by other provisions of federal and state law.  See infra Part IV.B.3.a.  For another, nothing in this order 
forecloses state regulatory commissions from promoting the goals set forth in section 706(a) through measures that 
we do not preempt here, such as by promoting access to rights-of-way under state law, encouraging broadband 
investment and deployment through state tax policy, and administering other generally applicable state laws.  
Finally, insofar as we conclude that section 706’s goals of encouraging broadband deployment and removing 
barriers to infrastructure investment are best served by preempting state regulation, we find that section 706 supports 
(rather than prohibits) the use of preemption here.
732 Cf. Vonage Order, 19 FCC Rcd at 22405, para. 1; see also National Association of Regulatory Utility 
Commissioners Petition for Clarification or Declaratory Ruling that No FCC Order or Rule Limits State Authority 
to Collect Broadband Data, Memorandum Opinion and Order, 25 FCC Rcd 5051, 5054, para. 9 (2010) (NARUC 
Broadband Data Order) (“Classifying broadband Internet access service as an information service . . . does not by 
itself preclude” all state measures, such as “[s]tate data-gathering efforts” that do not impose an undue burden or 
conflict with any federal policy, particularly where the Broadband Data Improvement Act acknowledged such state 
data collection).  We thus conclude that our preemption determination is not contrary to section 414 of the Act, 

(continued….)
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applicability of these general state laws is one of the considerations that persuade us that ISP conduct 
regulation is unnecessary here.733  Nor do we deprive the states of any functions expressly reserved to 
them under the Act, such as responsibility for designating eligible telecommunications carriers under 
section 214(e);734 exclusive jurisdiction over poles, ducts, conduits, and rights-of-way when a state 
certifies that it has adopted effective rules and regulations over those matters under section 224(c);735 or 
authority to adopt state universal service policies not inconsistent with the Commission’s rules under 
section 254.736  We appreciate the many important functions served by our state and local partners, and we 
fully expect that the states will “continue to play their vital role in protecting consumers from fraud, 
enforcing fair business practices, for example, in advertising and billing, and generally responding to 
consumer inquiries and complaints” within the framework of this order.737

197. Legal Authority.  We conclude that the Commission has legal authority to preempt 
inconsistent state and local regulation of broadband Internet access service on several distinct grounds.

198. First, the U.S. Supreme Court and other courts have recognized that, under what is known 
as the impossibility exception to state jurisdiction, the FCC may preempt state law when (1) it is 
impossible or impracticable to regulate the intrastate aspects of a service without affecting interstate 
communications and (2) the Commission determines that such regulation would interfere with federal 
regulatory objectives.738  Here, both conditions are satisfied.  Indeed, because state and local regulation of 

which states that “[n]othing in [the Act] shall in any way abridge or alter the remedies now existing at common law 
or by statute.”  47 U.S.C. § 414; see, e.g., Public Knowledge Reply at 27.  Under this order, states retain their 
traditional role in policing and remedying violations of a wide variety of general state laws.  See Operator Service 
Providers of America Petition for Expedited Declaratory Ruling, Memorandum Opinion and Order, 6 FCC Rcd 
4475, 4477, para. 12 (1991) (“Section 414 of the Act preserves the availability against interstate carriers of such 
preexisting state remedies as tort, breach of contract, negligence, fraud, and misrepresentation—remedies generally 
applicable to all corporations operating in the state, not just telecommunications carriers.” (footnote omitted)).  The 
record does not reveal how our preemption here would deprive states of their ability to enforce any remedies that fall 
within the purview of section 414.  In any case, a general savings clause like section 414 “do[es] not preclude 
preemption where allowing state remedies would lead to a conflict with or frustration of statutory purposes.”  
Exclusive Jurisdiction with Respect to Potential Violations of the Lowest Unit Charge Requirements of Section 
315(b) of the Communications Act of 1934, As Amended, Declaratory Ruling, 6 FCC Rcd 7511, 7513, para. 20 
(1991).
733 See supra Part C.3.
734 See 47 U.S.C. § 214(e).
735 See 47 U.S.C. § 224(c).  We find no basis in the record to conclude that our preemption determination would 
interfere with states’ authority to address rights-of-way safety issues.  See, e.g., CPUC Comments at 4-5 (discussing 
electrical safety requirements).
736 See 47 U.S.C. § 254(h).  We note that we continue to preempt any state from imposing any new state universal 
service fund contributions on broadband Internet access service.  See Title II Order, 30 FCC Rcd at 5836-37, para. 
490 n.1477.
737 Vonage Order, 19 FCC Rcd at 22405, para. 1.  Cf. ALEC Comments at 2-4 (discussing the role of state consumer 
protection laws); NARUC Comments at 4 (discussing “[s]tate authority to address service quality, fraud, issues of 
public health and safety/reliability, and universal service”); CPUC Reply at 13 (urging the Commission to preserve 
state authority to “advance universal service, protect the public safety and welfare, ensure the continued qualify of 
telecommunications services, [and] safeguard[] consumers’ rights”).
738 See, e.g., Vonage Order, 19 FCC Rcd at 22413-15, 22418-24, paras. 17-19, 23-32; Minn. PUC, 483 F.3d at 578-
81.  The “impossibility exception” was recognized by the Supreme Court in Louisiana Public Service Commission v. 
FCC, 476 U.S. 355, 375 n.4 (1986) (“FCC pre-emption of state regulation [has been] upheld where it was not 
possible to separate the interstate and intrastate components of the asserted FCC regulation.”), and has been applied 
in circumstances analogous to those here, e.g., Minn. PUC, 483 F.3d at 578-81; California v. FCC, 39 F.3d 919, 
932-33 (9th Cir. 1994) (California III).
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the aspects of broadband Internet access service that we identify would interfere with the balanced federal 
regulatory scheme we adopt today, they are plainly preempted.

199. As a preliminary matter, it is well-settled that Internet access is a jurisdictionally 
interstate service because “a substantial portion of Internet traffic involves accessing interstate or foreign 
websites.”739  Thus, when the Commission first classified a form of broadband Internet access service in 
the Cable Modem Order, it recognized that cable Internet service is an “interstate information service.”740  
Five years later, the Commission reaffirmed the jurisdictionally interstate nature of broadband Internet 
access service in the Wireless Broadband Internet Access Order.741  And even when the Title II Order 
reclassified broadband Internet access service as a telecommunications service, the Commission 
continued to recognize that “broadband Internet access service is jurisdictionally interstate for regulatory 
purposes.”742  The record continues to show that broadband Internet access service is predominantly 
interstate because a substantial amount of Internet traffic begins and ends across state lines.743 

200. Because both interstate and intrastate communications can travel over the same Internet 
connection (and indeed may do so in response to a single query from a consumer), it is impossible or 
impracticable for ISPs to distinguish between intrastate and interstate communications over the Internet or 
to apply different rules in each circumstance.  Accordingly, an ISP generally could not comply with state 
or local rules for intrastate communications without applying the same rules to interstate 
communications.744  Thus, because any effort by states to regulate intrastate traffic would interfere with 
the Commission’s treatment of interstate traffic, the first condition for conflict preemption is satisfied.745  

(Continued from previous page)  
739 Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1, 5 (D.C. Cir. 2000) (quoting Implementation of the Local Competition 
Provisions in the Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound Traffic, Declaratory 
Ruling, 14 FCC Rcd 3689, 3701-02, para. 18 (1999)); see also NARUC Broadband Data Order, 25 FCC Rcd at 
5054 n.24 (“Although the Commission has acknowledged that broadband Internet access service traffic may include 
an intrastate component, it has concluded that broadband Internet access service is properly considered 
jurisdictionally interstate for regulatory purposes.”); High-Cost Universal Service Support et al., Order on Remand, 
24 FCC Rcd 6475, 6496 n.69 (2008) (“[S]ervices that offer access to the Internet are jurisdictionally interstate 
services. . . . [T]he Commission has reaffirmed this ruling for a variety of broadband Internet access services.”) 
(collecting authorities).
740 Cable Modem Order, 17 FCC Rcd at 4832, para. 59.
741 Wireless Broadband Internet Access Order, 22 FCC Rcd at 5911, para. 28. 
742 Title II Order, 30 FCC Rcd at 5803, para. 431.
743 See, e.g., Cox Comments at 35-37; Comcast Comments at 78-82; CTIA Comments at 54-55; NCTA Comments 
at 65; T-Mobile Comments at 25-26; Mobile Future Reply at 15. 
744 Cf. California III, 39 F.3d at 932 (upholding preemption where “the FCC determined that it would not be 
economically feasible . . . to offer the interstate portion of [enhanced] services on an integrated basis while 
maintaining separate facilities and personnel for the intrastate portion”); Vonage Order, 19 FCC Rcd at 22419-21, 
para. 25 (discussing the difficulty of distinguishing intrastate and interstate communications over IP-based services); 
see also CTIA Comments at 57 (“While there likely are some slivers of broadband communications that do not cross 
state boundaries, it would be impossible to apply state regulation to those bits without affecting interstate traffic and 
thereby interfering with federal aims.”); T-Mobile Comments at 26 (“During the course of a [single] fixed 
broadband connection, a user in one state will almost surely interact many times with information stored in other 
states and other nations.  A mobile broadband communication involves that as well, [and] adds the possibility that 
the user herself will transit between or among states during the course of a single session.”); CTIA Reply at 17 
(“[F]ederal preemption is appropriate where, as here, it would be impossible to apply state regulation to this 
interstate offering without interfering with federal aims.”); USTelecom Reply at 22 (“[T]he architecture of the 
Internet makes it impossible to separate the interstate and intrastate aspects of broadband service. . . . [O]ne could 
not plausibly offer a separate intrastate broadband internet access service.”).  We therefore reject the view that the 
impossibility exception to state jurisdiction does not apply because some aspects of broadband Internet access 
service could theoretically be regulated differently in different states.  Cf. Public Knowledge Comments, CG Docket 

(continued….)
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201. The second condition for the impossibility exception to state jurisdiction is also satisfied.  
For the reasons explained above, we find that state and local regulation of the aspects of broadband 
Internet access service that we identify would interfere with the balanced federal regulatory scheme we 
adopt today.746 

202. Second, the Commission has independent authority to displace state and local regulations 
in accordance with the longstanding federal policy of nonregulation for information services.747  For more 
than a decade prior to the 1996 Act, the Commission consistently preempted state regulation of 
information services (which were then known as “enhanced services”).748  When Congress adopted the 

(Continued from previous page)  
No. 17-131, at 3 (June 16, 2017).  Even if it were possible for New York to regulate aspects of broadband service 
differently from New Jersey, for example, it would not be possible for New York to regulate the use of a broadband 
Internet connection for intrastate communications without also affecting the use of that same connection for 
interstate communications.  The relevant question under the impossibility exception is not whether it would be 
possible to have separate rules in separate states, but instead whether it would be feasible to allow separate state 
rules for intrastate communications while maintaining uniform federal rules for interstate communications.
745 OTI insists that broadband service “can easily be separated into interstate and intrastate” communications based 
on “the location of the ISP.”  Letter from Chris Laughlin, Counsel for New America’s Open Technology Institute, et 
al., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 3 (filed Dec. 7, 2017) (OTI Dec. 7 Ex Parte 
Letter).  In OTI’s view, if “the closest ISP headend, tower, or other facility to the customer” is in the same state as 
the customer, then the customer’s Internet communications are all intrastate.  Id.  This view misapprehends the end-
to-end analysis employed by the Communications Act to distinguish interstate and intrastate communications, which 
looks to where a communication ultimately originates and terminates—such as the server which hosts the content 
the consumer is requesting—rather than to intermediate steps along the way (such as the location of the ISP).  See 
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Inter-Carrier 
Compensation for ISP-Bound Traffic, Declaratory Ruling, 14 FCC Rcd 3689, 3697-98, para. 12 (1999) (“Consistent 
with [our] precedents, we conclude . . . that the communications at issue here do not terminate at the ISP’s local 
server, . . . but continue to the ultimate destination or destinations, specifically at a[n] Internet website that is often 
located in another state.  The fact that the facilities and apparatus used to deliver traffic to the ISP’s local servers 
may be located within a single state does not affect . . . jurisdiction. . . . Thus, we reject [the] assertion that the . . . 
facilities used to deliver traffic to ISPs must cross state boundaries for such traffic to be classified as interstate.” 
(footnotes omitted)).  Indeed, OTI’s view that a communication is intrastate whenever the “last mile” facilities 
between the customer and the communications carrier are within the same state would improperly deem virtually all 
communications to be intrastate, including interstate telephone calls, contrary to long-settled precedent.  See id. at 
3696-97, para. 11 (discussing Teleconnect Co. v. Bell Tel. Co. of Pa., Memorandum Opinion and Order, 10 FCC 
Rcd 1626, 1628-30, paras. 9-15 (1995), pets. for review denied, Sw. Bell Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 
1997)).
746 See supra para. 194.
747 See generally Pulver Order, 19 FCC Rcd at 3316-23, paras. 15-25 (discussing the federal policy of nonregulation 
for information services).
748 Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry), 
Memorandum Opinion and Order on Further Reconsideration, 88 F.C.C.2d 512, 541 n.34 (1981) (“[W]e have . . . 
preempted the states in two respects. . . . [W]e have determined that the provision of enhanced services is not a 
common carrier public utility offering and that efficient utilization and full exploitation of the interstate 
telecommunications network would best be achieved if these services are free from public utility-type regulation. . . . 
States, therefore, may not impose common carrier tariff regulation on a carrier’s provision of enhanced services.”), 
pets. for review denied, Comput. & Commc’ns Indus. Ass’n v. FCC, 693 F.2d 198, 206-07, 209, 214-18 (D.C. Cir. 
1982) (CCIA); Computer III Phase I Order, 104 FCC 2d at 1125, para. 343 (“In the Computer II proceeding . . . . we 
preemptively deregulated enhanced services, foreclosing the possibility of state regulation of such offerings.”), as 
modified, Computer III Remand Proceedings: Bell Operating Company Safeguards and Tier 1 Local Exchange 
Company Safeguards, Report and Order, 6 FCC Rcd 7571, 7625-37, paras. 110-131 (1991), pets. for review denied, 
California III, 39 F.3d at 931-33; see also Amendment of Sections 64.702 of the Commission’s Rules and 
Regulations (Third Computer Inquiry) et al., Memorandum Opinion and Order on Reconsideration, 2 FCC Rcd 
3035, 3061 n.374 (1987) (“State public utility regulation of entry and service terms and conditions (including rates 

(continued….)
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Commission’s regulatory framework and its deregulatory approach to information services in the 1996 
Act, it thus embraced our longstanding policy of preempting state laws that interfere with our federal 
policy of nonregulation.749  

203. Multiple provisions enacted by the 1996 Act confirm Congress’s approval of our 
preemptive federal policy of nonregulation for information services.  Section 230(b)(2) of the Act, as 
added by the 1996 Act, declares it to be “the policy of the United States” to “preserve the vibrant and 
competitive free market that presently exists for the Internet and other interactive computer services”—
including “any information service”—“unfettered by Federal or State regulation.”750  The Commission 
has observed that this provision makes clear that “federal authority [is] preeminent in the area of 
information services” and that information services “should remain free of regulation.”751  To this same 
end, by directing that a communications service provider “shall be treated as a common carrier under [this 
Act] only to the extent that it is engaged in providing telecommunications services,” section 3(51)—also 
added by the 1996 Act—forbids any common-carriage regulation, whether federal or state, of information 
services.752  

204. Finally, our preemption authority finds further support in the Act’s forbearance provision.  
Under Section 10(e) of the Act, Commission forbearance determinations expressly preempt any contrary 
state regulatory efforts.753  It would be incongruous if state and local regulation were preempted when the 
Commission decides to forbear from a provision that would otherwise apply, or if the Commission adopts 
a regulation and then forbears from it, but not preempted when the Commission determines that a 
requirement does not apply in the first place.  Nothing in the Act suggests that Congress intended for state 

and feature availability), ostensibly applied to ‘intrastate’ enhanced services, would have a severe impact on, and 
would effectively negate, federal policies promoting competition and open entry in the interstate markets for such 
services.”); CCIA, 693 F.2d at 214 (“Courts have consistently held that when state regulation of [communications] 
equipment or facilities would interfere with achievement of a federal regulatory goal, the Commission’s jurisdiction 
is paramount and conflicting state regulation must necessarily yield to the federal regulatory scheme.”) (footnotes 
omitted).
749 See City of New York v. FCC, 486 U.S. 57, 66-70 (1988) (holding that because the Commission had preempted 
all state and local regulation of cable television signal quality for 10 years before the passage of the Cable 
Communications Policy Act of 1984, and the Cable Act generally adopted the same regulatory framework that the 
Commission had been following, Congress implicitly approved the Commission’s authority to preempt these laws).  
Contrary to the suggestions of some commenters, the Supreme Court has held, in cases involving the 
Communications Act, that no express authorization or other specific statutory language is required for the 
Commission to preempt state law.  See id. at 64 (“[A] pre-emptive regulation’s force does not depend on express 
congressional authorization to displace state law. . . . [I]f the agency’s choice to pre-empt represents a reasonable 
accommodation of conflicting policies that were committed to the agency’s care by statute, [it] should not [be] 
disturb[ed] . . . unless it appears from the statute or its legislative history that the accommodation is not one that 
Congress would have sanctioned.” (internal quotation marks omitted)); Louisiana Pub. Serv. Comm’n, 476 U.S. at 
375 n.4 (recognizing implicit FCC preemption authority under the impossibility exception to state jurisdiction).  And 
because the Supreme Court has interpreted the Communications Act to authorize the Commission to supersede state 
law in many respects, we reject the contention that any presumption against preemption controls here.  See Puerto 
Rico v. Franklin Cal. Tax-Free Trust, 136 S. Ct. 1938, 1946 (2016) (once Congress has decided to preempt state 
law, “we do not invoke any presumption against pre-emption” in disputes over the scope of preemption); Smiley v. 
Citibank (S.D.), N.A., 517 U.S. 735, 743-44 (1996) (distinguishing “the question of the substantive (as opposed to 
pre-emptive) meaning of a statute” from “the question whether a statute is pre-emptive” and rejecting the view that a 
presumption against preemption “in effect trumps Chevron”).
750 47 U.S.C. § 230(b)(2), (f)(2).
751 Pulver Order, 19 FCC Rcd at 316, para. 16; see also Vonage Order, 19 FCC Rcd at 22425-26, paras. 34-35.
752 47 U.S.C. § 153(51)
753 47 U.S.C. § 160(e).
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or local governments to be able to countermand a federal policy of nonregulation or to possess any greater 
authority over broadband Internet access service than that exercised by the federal government.754

8. Disability Access Provisions

205. The Communications Act provides the Commission with authority to ensure that 
consumers with disabilities can access broadband networks regardless of whether broadband Internet 
access service is classified as telecommunications service or information service.  The Twenty-First 
Century Communications and Video Accessibility Act of 2010 (CVAA)755 already applies a variety of 
accessibility requirements to broadband Internet access service.756  In particular, to ensure that people 
with disabilities have access to the communications technologies of the Twenty-First Century, the CVAA 
added several provisions to the Communications Act, including Section 716 of the Act,757 which requires 
that providers of advanced communications services (ACS)758 and manufacturers of equipment used for 
ACS make their services and products accessible to people with disabilities, unless it is not achievable to 
do so.759  These mandates already apply according to their terms in the context of broadband Internet 
access service.760  The CVAA also adopted a requirement, in section 718, that ensures access to Internet 
browsers in wireless phones for people who are blind and visually impaired.761  In addition, the CVAA 
directed the Commission to enact regulations to prescribe, among other things, that networks used to 
provide ACS “may not impair or impede the accessibility of information content when accessibility has 
been incorporated into that content for transmission through . . . networks used to provide [ACS].”762  
Finally, new section 717 creates new enforcement and recordkeeping requirements applicable to sections 
255, 716, and 718.763  Section 710 of the Act addressing hearing aid compatibility and implementing rules 

754 Some commenters note that section 253(c), 47 U.S.C. § 253(c), preserves certain state authority over 
telecommunications services.  But that provision has no relevance here, given our finding that broadband Internet 
access service is an information service.  Although section 253(c) recognizes that states have historically played a 
role in regulating telecommunications services, there is no such tradition of state regulation of information services, 
which have long been governed by a federal policy of nonregulation.
755 Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 
2751 (2010) (codified in various sections of Title 47) (CVAA), amended by Pub. L. No. 111-265, 124 Stat. 2795 
(2010) (technical corrections).
756 Title II Order, 30 FCC Rcd at 5828, para. 473.  Congress adopted the CVAA after recognizing that “Internet-
based and digital technologies . . . driven by growth in broadband . . . are now pervasive, offering innovative and 
exciting ways to communicate and share information.”  S. Rep. No. 111-386, at 1 (2010); H.R. Rep. No. 111-563, at 
19 (2010).  Congress thus clearly had Internet-based communications technologies in mind when enacting the 
accessibility provisions of Section 716 (as well as the related provisions of sections 717-718) and in providing 
important protections with respect to advanced communications services (ACS).
757 47 U.S.C. § 617(f) (“The requirements of this section shall not apply to any equipment or services, including 
interconnected VoIP service, that are subject to the requirements of section 255 of this title on the day before 
October 8, 2010.  Such services and equipment shall remain subject to the requirements of section 255 of this 
title.”).
758 ACS means: “(A) interconnected VoIP service; (B) non-interconnected VoIP service; (C) electronic messaging 
service; and (D) interoperable video conferencing service.”  47 U.S.C. § 153(1).
759 Implementation of Sections 716 and 717 of the Communications Act of 1934, as Enacted by the Twenty-First 
Century Communications and Video Accessibility Act of 2010 et al., CG Docket No. 10-213 et al., Second Report 
and Order, 28 FCC Rcd 5957, para. 1 (2013) (Section 716 Implementation Order).  
760 Section 716 Implementation Order, 28 FCC Rcd at 5960-61, para. 7.  
761 47 U.S.C. §§ 617, 619.  
762 47 U.S.C. § 617(e)(1)(B); see also 47 CFR § 14.20(c).
763 47 U.S.C. § 618.
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enacted thereunder also apply regardless of any action taken in this Order.764  To the extent that other 
accessibility issues arise,765 we will address those issues in separate proceedings in furtherance of our 
statutory authority to ensure that broadband networks are accessible to and usable by individuals with 
disabilities.766  

9. Continued Applicability of Title III Licensing Provisions

206. We also note that our decision today to classify wireless broadband Internet access 
service as an information service does not affect the general applicability of the spectrum allocation and 
licensing provisions of Title III and the Commission’s rules to this service.767  Title III generally provides 
the Commission with authority to regulate “radio communications” and “transmission of energy by 
radio.”768  Among other provisions, Title III gives the Commission the authority to adopt rules preventing 
interference and allows it to classify radio stations.769  It also establishes the basic licensing scheme for 
radio stations, allowing the Commission to grant, revoke, or modify licenses.770  Title III further allows 
the Commission to make such rules and regulations and prescribe such restrictions and conditions as may 
be necessary to carry out the provisions of the Act.771  Provisions governing access to and use of spectrum 
(and their corresponding Commission rules) do not depend on whether the service using the spectrum is 
classified as a telecommunications or information service under the Act.  

IV. A LIGHT-TOUCH FRAMEWORK TO RESTORE INTERNET FREEDOM

207. For decades, the lodestar of the Commission’s approach to preserving Internet freedom 
was a light-touch, market-based approach.  This approach debuted at the dawn of the commercial Internet 
during the Clinton Administration, when an overwhelming bipartisan consensus made it national policy to 
preserve a digital free market “unfettered by Federal or State regulation.”772  It continued during the Bush 
Administration, as reflected in the “Four Freedoms” articulated by Chairman Powell in 2004 and was then 
formally adopted by a unanimous Commission in 2005 as well as in a series of classification decisions 
reviewed above.773  And it continued for the first six years of the Obama Administration.  We reaffirm and 

764 See generally 47 U.S.C. § 610; see also Improvements to Benchmarks and Related Requirements Governing 
Hearing Aid-Compatible Mobile Handsets; Amendment of the Commission’s Rules Governing Hearing Aid-
Compatible Mobile Handsets, Fourth Report and Order and Notice of Proposed Rulemaking, 15 FCC Rcd 13845, 
13846, para. 2 (2015).
765 See, e.g., CPUC Comments at 25-26; CTAB Comments at 8; TDI et al. Comments at 2-7; Public Knowledge 
Comments at 95.  
766 See CenturyLink Comments at 60; ACA Reply at 30.
767 Wireless Broadband Internet Access Order, 22 FCC Rcd at 5914-15, paras. 35-37.  These provisions and rules 
continue to apply because the service is using radio spectrum.
768 See Title III - Provisions Relating to Radio, 47 U.S.C. § 301 et seq.; see also IP-Enabled Services NPRM, 19 
FCC Rcd at 4918.
769 47 U.S.C. §§ 302, 303.
770 47 U.S.C. §§ 307-309, 312, 316.
771 47 U.S.C. § 303(r).  See, e.g., Interconnection and Resale Obligations Pertaining to Commercial Mobile Radio 
Services, Memorandum Opinion and Order on Reconsideration, 14 FCC Rcd 16340, 16452, para. 27 (1999).
772 47 U.S.C. § 230(b)(2).
773 These include the freedoms for consumers to (1) “access the lawful Internet content of their choice”; (2) “run 
applications and use services of their choice, subject to the needs of law enforcement”; (3) “connect their choice of 
legal devices that do not harm the network”; and (4) “enjoy competition among network providers, application and 
service providers, and content providers.”  Internet Policy Statement, 20 FCC Rcd at 14988, para. 5; see also Powell 
Speech (announcing four principles for Internet freedom to further ensure that the Internet would remain a place for 
free and open innovation with minimal regulation).
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honor this longstanding, bipartisan commitment by adopting a light-touch framework that will preserve 
Internet freedom for all Americans. 

208. To implement that light-touch framework, we next reevaluate the rules and enforcement 
regime adopted in the Title II Order.  That reevaluation is informed—as it must be—by the return of 
jurisdiction to the Federal Trade Commission to police ISPs for anticompetitive acts or unfair and 
deceptive practices.  Against that backdrop, we first decide to retain the transparency rule adopted in the 
Open Internet Order with slight modifications.  History has shown that transparency is critical to 
openness—consumers and entrepreneurs are not afraid to make their voices heard when ISPs engage in 
practices to which they object.  And we conclude that preexisting federal protections—alongside the 
transparency rule we adopt today—are not only sufficient to protect Internet freedom, but will do so more 
effectively and at lower social cost than the Title II Order’s conduct rules.  In short, we believe the light-
touch framework we adopt today will pave the way for additional innovation and investment that will 
facilitate greater consumer access to more content, services, and devices, and greater competition.

A. Transparency

209. “Sunlight,” Justice Brandeis famously noted, “is . . . the best of disinfectants.”774  This is 
the case in our domain.  Properly tailored transparency disclosures provide valuable information to the 
Commission to enable it to meet its statutory obligation to observe the communications marketplace to 
monitor the introduction of new services and technologies, and to identify and eliminate potential 
marketplace barriers for the provision of information services.775  Such disclosures also provide valuable 
information to other Internet ecosystem participants;776 transparency substantially reduces the possibility 
that ISPs will engage in harmful practices, and it incentivizes quick corrective measures by providers if 
problematic conduct is identified.777  Appropriate disclosures help consumers make informed choices 
about their purchase and use of broadband Internet access services.778  Moreover, clear disclosures 
improve consumer confidence in ISPs’ practices while providing entrepreneurs and other small businesses 
the information they may need to innovate and improve products.

210. Today, we commit to balanced ISP transparency requirements based on a sound legal 
footing.  We return, with minor adjustments, to the transparency rule adopted in the 2010 Open Internet 
Order,779 which provides consumers and the Commission with essential information while minimizing the 
burdens imposed on ISPs.  In so doing, we modify the existing transparency rule to eliminate many of the 
burdensome additional reporting obligations adopted by the Commission in the Title II Order.780  We find 
that those additional obligations do not benefit consumers, entrepreneurs, or the Commission sufficiently 
to outweigh the burdens imposed on ISPs.  The transparency rule we adopt will aid the Commission in 
“identifying . . . market entry barriers for entrepreneurs and other small businesses in the provision and 

774 Louis Brandeis, Other People’s Money, Chapter 5 (National Home Library Foundation ed. 1933), available at 
http://louisville.edu/law/library/special-collections/the-louis-d.-brandeis-collection/other-peoples-money-by-louis-
d.-brandeis.
775 47 U.S.C. § 257.
776 See, e.g., Apple Reply at 3; Internet Association Comments at 30-31.
777 See, e.g., R Street Comments at 28-29.
778 See, e.g., American Association of Law Libraries et al. Comments at 17; Comcast Comments at 53-54; TDI et al. 
Comments at 7; CWA/NAACP Comments at 18; Microsoft Comments at 15; R Street Comments at 28-29; Apple 
Reply at 3; see also TDI et al. Comments at 8 (explaining that transparency will help ensure that consumers with 
disabilities can better understand how ISPs’ plans, terms, and practices will affect their ability to use the applications 
and services of their choice).
779 Open Internet Order, 25 FCC Rcd at 17936-41, 17959, paras. 53-61, 98.
780 Title II Order, 30 FCC Rcd at 5669-82, paras. 154-84.
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ownership of . . . information services.”781  We also conclude that our transparency rule readily survives 
First Amendment scrutiny.  The disclosure requirements we adopt apply to both fixed and mobile ISPs.

1. History of the Transparency Rule

211. The Open Internet Order.  The transparency rule, first adopted in the Open Internet 
Order, requires both fixed and mobile ISPs to “publicly disclose accurate information regarding the 
network management practices, performance, and commercial terms of its broadband Internet access 
services sufficient for consumers to make informed choices.”782  In addition, the Open Internet Order 
provided guidance on both what information should be disclosed and how those disclosures should be 
made.783  The Commission described the types of information that should be included in each category, 
but emphasized the importance of flexibility in implementing the rule, making clear that “effective 
disclosures will likely include some or all” of the listed types of information.784  Though the other rules 
adopted in the Open Internet Order were overturned, the D.C. Circuit upheld the transparency rule in 
Verizon.785

212. 2011 Advisory Guidance.  On June 30, 2011, the Enforcement Bureau and Office of 
General Counsel released guidance “regarding specific methods of disclosure that will be considered to 
comply with the transparency rule,”786 addressing concerns about the scope of required disclosures and 
potential burdens on small providers.  The 2011 Advisory Guidance provided detail on methods for 
disclosure of actual performance metrics, and the contents of the disclosures regarding network practices, 
performance characteristics, and commercial terms, and clarified the requirement that disclosures be made 
“at the point of sale.”787  The 2011 Advisory Guidance clarified that disclosure of the information listed in 
paragraphs 56 and 98 of the Open Internet Order was sufficient to satisfy the transparency rule 
notwithstanding the Open Internet Order’s assertion that the list was “not necessarily exhaustive, nor is it 
a safe harbor.”788  

213. 2014 Advisory Guidance.  In July 2014, in the wake of the Verizon decision, the 
Enforcement Bureau issued further guidance emphasizing the importance of consistency between an 
ISP’s disclosures under the transparency rule and that provider’s advertising claims or other public 
statements.  The 2014 Advisory Guidance explained that the transparency rule “prevents a broadband 

781 47 U.S.C. § 257(a).
782 Open Internet Order, 25 FCC Rcd at 17937, para. 54. 
783 Id. at 17938-40, 17959, paras. 56-57, 98.
784 Id.
785 Verizon v. FCC, 740 F.3d at 659.
786 FCC Enforcement Bureau and Office of General Counsel Issue Advisory Guidance for Compliance with Open 
Internet Transparency Rule, WC Docket No. 09-191, Public Notice, 26 FCC Rcd 9411, 9411 (EB/OGC 2011) (2011 
Advisory Guidance).
787 Id.
788 Id. at 9416.  Paragraph 56 of the Open Internet Order provided the following non-exhaustive list of disclosures: 
network practices, including congestion management, application-specific behavior, device attachment rules, and 
security; performance characteristics, including a service description and the impact of specialized services; and 
commercial terms, including pricing, privacy policies, and redress options.  Open Internet Order, 25 FCC Rcd at 
17938-39, para. 56.  Paragraph 98 made clear that mobile ISPs must comply with the transparency requirements and 
states that such providers must “disclose their third-party device and application certification procedures, if any”; 
“clearly explain their criteria for any restrictions on use of their network”; and “expeditiously inform device and 
application providers of any decisions to deny access to the network or of a failure to approve their particular 
devices or applications.”  Open Internet Order, 25 FCC Rcd at 17959, para. 98.
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Internet access provider from making assertions about its service that contain errors, are inconsistent with 
the provider’s disclosure statement, or are misleading or deceptive.”789  

214. Title II Order.  In the Title II Order, the Commission broadened the transparency rule’s 
requirements by interpreting the rule to mandate certain additional reporting obligations it termed 
“enhancements.”790  These additional reporting obligations, although falling within the same broad 
categories as those listed in the Open Internet Order, required that providers include far greater technical 
detail in their disclosures.  For example, all ISPs, except small providers exempt under the Small Provider 
Waiver Order,791 were required to make specific disclosures regarding the commercial terms (including 
specific information regarding prices and fees),792 performance characteristics (including, for example, 
packet loss and a requirement that these disclosures be reasonably related to the performance a consumer 
could expect in the geographic area in which they are purchasing service),793 and network practices 
(including, for example, application and user-based practices)794 of the broadband Internet access services 
they offer.  The Title II Order also established a safe harbor for the form and format of disclosures 
intended for consumers and delegated development of the format to the agency’s Consumer Advisory 
Committee (CAC).795  The 2016 Advisory Guidance, released on delegated authority, provided examples 

789 FCC Enforcement Advisory, Open Internet Transparency Rule: Broadband Providers Must Disclose Accurate 
Information to Protect Consumers, Public Notice, 29 FCC Rcd 8606, 8607 (2014) (2014 Advisory Guidance).
790 Title II Order, 30 FCC Rcd at 5672, para. 162.
791 Small Business Exemption From Open Internet Enhanced Transparency Requirements, GN Docket No. 14-28, 
Order, 32 FCC Rcd 1772 (2017) (Small Provider Waiver Order).
792 The Title II Order retained the requirement that providers disclose privacy policies and redress options and 
provides greater specificity with regard to the required pricing disclosure.  The Title II Order required that providers 
must disclose both the price—which includes the full monthly service charge as well as clear notation of, and 
information regarding, any promotional rate, including the full monthly charge after the termination of the 
promotion—as well as any other one time or recurring fees or surcharges the consumer may be charged.  In addition, 
the Title II Order mandated disclosure of data caps and allowances.  Title II Order, 30 FCC Rcd at 5672-73, para. 
164.  
793 The Open Internet Order, read together with the 2011 Advisory Guidance, limited the performance characteristic 
disclosures to a service description (“[a] general description of the service, including the service technology, 
expected and actual access speed and latency, and the suitability of the service for real-time applications”) and the 
impact of specialized services.  Open Internet Order, 25 FCC Rcd at 17939, para. 56; 2011 Advisory Guidance, 26 
FCC Rcd at 9416.  The Title II Order’s additional reporting obligations expanded on these requirements, adding the 
disclosure of packet loss; the requirement that “actual network performance data should be reasonably related to the 
performance the consumer would likely experience in the geographic area in which the consumer is purchasing 
service . . . measured in terms of average performance over a reasonable period of time and during times of peak 
usage”; and the requirement that performance disclosures be “for each broadband service,” requiring mobile ISPs to 
make specific disclosures for each technology.  Title II Order, 25 FCC Rcd at 5674-75, paras. 165-166.
794 The Open Internet Order included specific disclosures related to congestion management, application-specific 
behavior, device attachment rules, and security.  Open Internet Order, 25 FCC Rcd at 17938-39, para. 56.  The Title 
II Order maintained these as required disclosures, but additionally required disclosure of any practices “applied to 
traffic associated with a particular user or user group, including any application-agnostic degradation of service to a 
particular end user.”  It also demanded greater specificity regarding the types of information that must be included in 
disclosures of application-based or user-based practices.  Title II Order, 25 FCC Rcd at 5676-77, para. 169.
795 Id. at 5679-81, paras. 176-81.  The Consumer and Governmental Affairs, Wireline Competition, and Wireless 
Telecommunications Bureaus approved the CAC’s proposed labels on April 4, 2016 pursuant to authority delegated 
to the Bureaus in the Title II Order.  Consumer and Governmental Affairs, Wireline Competition, and Wireless 
Telecommunications Bureaus Approve Open Internet Broadband Consumer Labels, Public Notice, 31 FCC Rcd 
3358 (2016).
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of acceptable methodologies for disclosure of performance characteristics and offered guidance regarding 
compliance with the point of sale requirement.796  

2. Refining the Transparency Rule

215. Today, we retain the transparency rule as established in the Open Internet Order, with 
some modifications, and eliminate the additional reporting obligations of the Title II Order.  We find 
many of those additional reporting obligations significantly increased the burdens imposed on ISPs 
without providing countervailing benefits to consumers or the Commission.797  As a result, we recalibrate 
the requirements under the transparency rule.  Specifically, we adopt the following rule:

Any person providing broadband Internet access service shall publicly disclose accurate 
information regarding the network management practices, performance, and commercial terms of 
its broadband Internet access services sufficient to enable consumers to make informed choices 
regarding the purchase and use of such services and entrepreneurs and other small businesses to 
develop, market, and maintain Internet offerings.  Such disclosure shall be made via a publicly 
available, easily accessible website or through transmittal to the Commission.798

216. In doing so, we note that the record overwhelmingly supports retaining at least some 
transparency requirements.799  Crucially, the transparency rule will ensure that consumers have the 

(Continued from previous page)  
796 For example, the guidance notes that for many fixed providers, performance is likely to be consistent across the 
provider’s footprint so long as the same technology is deployed and that in such a case a single disclosure for the full 
service area may be sufficient.  By contrast, mobile performance may vary, and the guidance suggested the use of 
CMA as an appropriate geographic area on which to base disclosures.  Guidance on Open Internet Transparency 
Requirements, Public Notice 31 FCC Rcd 5330 (2016) (2016 Advisory Guidance).
797 See, e.g., ADTRAN Comments at 26-27; AT&T Comments at 11, n.7; CenturyLink Comments at 35; Comcast 
Comments at 58-59; CTIA Comments at 18; Cox Comments at 26; Frontier Comments at 12; Sprint Comments at 
13, 16; T-Mobile Comments at 18; WISPA Comments at 43; Alamo Broadband Reply at 2; CTIA Reply at 2, 43.  
798 For purposes of these rules, “consumer” includes any subscriber to the ISP’s broadband Internet access service, 
and “person” includes any “individual, group of individuals, corporation, partnership, association, unit of 
government or legal entity, however organized.”  Cf. 47 CFR § 54.8(a)(6).
799 See, e.g., AARP Comments at 47; ACA Comments at 76-77; ADTRAN Comments at 26-27; American 
Association of Community Colleges Comments at 18-19; American Association of Law Libraries et al. Comments 
at 17; Asian Pacific American Institute of Congressional Studies et al. Comments at 13-14; AT&T Comments at 11; 
Atty’s General Comments at 4, 21-22; Cogent Comments at 25-26; Comcast Comments at 53-54, 58-59; 
CWA/NAACP Comments at 3-4, 17-18; Consumers Union Comments at 16-17; Cox Comments at 26; CTIA 
Comments at 18-21; David W. Quist Comments at 1; ESA Comments at 12; Free Press Comments at 70-71; HTTP 
Comments at 2; Illinois Department of Innovation and Technology Comments at 1-2; Independent Film & 
Television Alliance Comments at 4-5; Information Technology Industry Council (ITIC) Comments at 5; Internet 
Association Comments at 30-31; John Harrington Comments at 1; LGBT Technology Partnership Comments at 3; 
Mergen Comments at 1; Microsoft Comments at 15; New Media Rights Comments at 13; Nominum Comments at 6; 
Pat Welch Comments at 5; R Street Comments at 28-29; Sprint Comments at 13, 15-16; TDI et al. Comments at 7-8; 
T-Mobile Comments at 18; Verizon Comments at 4, 19; WISPA Comments at 43; WTA Comments at 11, 13; City 
and County of San Francisco Reply at 4; ACA Reply at 34; ADTRAN Reply at 6-7; Apple Reply at 3; Association 
of Research Libraries Reply at 11; AT&T Reply at 11-12; County of Santa Clara Reply at 2, 8, 11; CTIA Reply at 2; 
David Choffnes Reply at 4; INCOMPAS Reply at 43; Verizon Reply at 5, 21; Software and Information Industry 
Alliance Reply at 5, 7-9; TechFreedom Reply at 84, 86, 98; OTI New America Reply at 28, n. 82; Nominum Reply 
at 7; Internet Association Reply at 20; Letter from Ted Winterer, Mayor, City of Santa Monica, to Ajit Pai, 
Chairman, FCC, WC Docket No. 17-108, at 1 (filed Jul. 10, 2017).  We reject commenter assertions that we should 
not maintain any transparency requirements.  See, e.g., CenturyLink Comments at 34-35 (stating that “[a]rguably, 
even the more onerous aspects of the transparency rules adopted by the 2010 Open Internet Order went too far”); 
ICLE Policy Reply at 42 (suggesting that public disclosure without a rule would be sufficient).  CenturyLink does 
not identify which requirements from the 2010 transparency rule it believes could arguably be “onerous.”  Further, 
as discussed above, we find that a transparency requirement is necessary and sufficient to protect Internet openness, 

(continued….)
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information necessary to make informed choices about the purchase and use of broadband Internet access 
service, which promotes a competitive marketplace for those services.  Disclosure supports innovation, 
investment, and competition by ensuring that entrepreneurs and other small businesses have the technical 
information necessary to create and maintain online content, applications, services, and devices, and to 
assess the risks and benefits of embarking on new projects.800  

217. What is more, disclosure increases the likelihood that ISPs will abide by open Internet 
principles by reducing the incentives and ability to violate those principles,801 that the Internet community 
will identify problematic conduct, and that those affected by such conduct will be in a position to make 
informed competitive choices or seek available remedies for anticompetitive, unfair, or deceptive 
practices.802  Transparency thereby “increases the likelihood that harmful practices will not occur in the 
first place and that, if they do, they will be quickly remedied.”803  We apply our transparency rule to 
broadband Internet access service, as well as functional equivalents or any service that is used to evade 
the transparency requirements we adopt today.804

a. Content of Required Disclosures

218. We require ISPs to prominently disclose network management practices, performance, 
and commercial terms of their broadband Internet access service, and find substantial record support 
(including from ISPs) for following the course set out by the Open Internet Order.805  We find that the 
elements of the transparency rule we adopt today help consumers make the most educated decision as to 
which ISP to choose and keep entrepreneurs and other small businesses effectively informed of ISP 
practices so that they can develop, market, and maintain Internet offerings.  Although we agree with the 
Open Internet Order that “the best approach is to allow flexibility in implementation of the transparency 
rule,”806 we describe the specific requirements to guide ISPs and ensure that consumers, entrepreneurs, 
and other small businesses receive sufficient information to make our rule effective.  

given that we lack authority to adopt conduct rules and in addition find that an enforceable transparency rule 
obviates the need for bright line conduct rules.  See infra paras. 240-245.
800 Open Internet Order, 25 FCC Rcd at 17936, para. 53; see also Internet Association Comments at 30-31; Apple 
Reply at 3; cf. ESA Comments at 12 (explaining that transparency regarding network management practices allows 
content providers to make informed decisions when choosing their broadband service); R Street Comments at 28-29 
(asserting that the broadband market will function better “if edge providers have clear guidance on how to conform 
their services to match broadband providers’ traffic management practices”).
801 See, e.g., AT&T Comments at 3; Sprint Comments at 13-14.
802 Open Internet Order, 25 FCC Rcd at 17936-37, para. 53; see also R Street Comments at 28-29; Free Press 
Comments at 71 (“Consumer advocates and watchdogs cannot file complaints if they do not have access to 
information about broadband providers practices.”).
803 Open Internet Order, 25 FCC Rcd at 17936-37, para. 53.
804 As the Commission explained in the Open Internet Order, “a key factor in determining whether a service is used 
to evade the scope of the rules is whether the service is used as a substitute for broadband Internet access service.  
For example, an Internet access service that provides access to a substantial subset of Internet endpoints based on 
end users’ preference to avoid certain content, applications, or services; Internet access services that allow some 
uses of the Internet (such as access to the World Wide Web) but not others (such as email); or a ‘Best of the Web’ 
Internet access service that provides access to 100 top websites could not be used to evade the open Internet rules 
applicable to ‘broadband Internet access service.’”  Open Internet Order, 25 FCC Rcd at 17933, para. 47 (citations 
omitted).  We caution ISPs that they may not evade application of the transparency rule “simply by blocking end 
users’ access to some Internet points.”  Id.
805 See id. at 17938-39, paras. 56-57; see, e.g., ADTRAN Comments at 26-27; AT&T Comments at 11, n.7; Comcast 
Comments at 58-59; Cox Comments at 26; CTIA Comments at 18, 21; CTIA Reply at 43; T-Mobile Comments at 
18; WTA Comments at 11.
806 Open Internet Order, 25 FCC Rcd at 17938, para. 56.
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219. Network Management Practices.  In the Open Internet Order, the Commission required 
ISPs to disclose their congestion management, application-specific behavior, device attachment rules, and 
security practices.807  We adopt those same requirements and further require ISPs to disclose any 
blocking, throttling, affiliated prioritization, or paid prioritization in which they engage.  Although 
requiring disclosure of network management practices imposes some burden on ISPs,808 we find the 
benefits of enabling the public and the Commission to identify any problematic conduct and suggest fixes 
substantially outweigh those costs.  The record generally supports disclosure of ISP network practices.809  

220. We specifically require all ISPs to disclose:

 Blocking.  Any practice (other than reasonable network management elsewhere 
disclosed) that blocks or otherwise prevents end user access to lawful content, 
applications, service, or non-harmful devices, including a description of what is 
blocked.  

 Throttling.  Any practice (other than reasonable network management elsewhere 
disclosed) that degrades or impairs access to lawful Internet traffic on the basis of 
content, application, service, user, or use of a non-harmful device, including a 
description of what is throttled. 

 Affiliated Prioritization.  Any practice that directly or indirectly favors some traffic 
over other traffic, including through use of techniques such as traffic shaping, 
prioritization, or resource reservation, to benefit an affiliate, including identification 
of the affiliate. 

 Paid Prioritization.  Any practice that directly or indirectly favors some traffic over 
other traffic, including through use of techniques such as traffic shaping, 
prioritization, or resource reservation, in exchange for consideration, monetary or 
otherwise.810

 Congestion Management.  Descriptions of congestion management practices, if any.  
These descriptions should include the types of traffic subject to the practices; the 
purposes served by the practices; the practices’ effects on end users’ experience; 
criteria used in practices, such as indicators of congestion that trigger a practice, 
including any usage limits triggering the practice, and the typical frequency of 
congestion; usage limits and the consequences of exceeding them; and references to 
engineering standards, where appropriate.811

 Application-Specific Behavior.  Whether and why the ISP blocks or rate-controls 
specific protocols or protocol ports, modifies protocol fields in ways not prescribed 
by the protocol standard, or otherwise inhibits or favors certain applications or 
classes of applications.812

807 Id. 
808 See, e.g., CTIA Comments at 19.
809 See, e.g., ADTRAN Comments at 26-27; American Association of Community Colleges Comments at 18-19; 
Atty’s General Comments at 21-22; AT&T Comments at 11, n.7; Comcast Comments at 58-59; Cox Comments at 
26; CTIA Comments at 18, 21; ESA Comments at 12; Software and Information Industry Alliance Comments at 8-
9; Verizon Comments at 19; WISPA Comments at 43; WTA Comments at 11.
810 See, e.g., ESA Comments at 12-13 (“To the extent the Commission modifies its rules to permit paid 
prioritization, any such arrangements or other permitted discriminatory traffic practices must be disclosed along with 
the broadband provider’s network management practices.”); McDowell Testimony at 10-11.
811 Open Internet Order, 25 FCC Rcd at 17938, para. 56; see also, e.g., ESA Comments at 13 (“Broadband providers 
should also make clear the congestion levels that trigger their traffic management techniques and make available 
their traffic shaping policies, including what type of traffic is subjected to traffic shaping techniques.”).
812 Open Internet Order, 25 FCC Rcd at 17938, para. 56.
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 Device Attachment Rules.  Any restrictions on the types of devices and any approval 
procedures for devices to connect to the network.813

 Security.  Any practices used to ensure end-user security or security of the network, 
including types of triggering conditions that cause a mechanism to be invoked (but 
excluding information that could reasonably be used to circumvent network 
security).814

We do not mandate disclosure of any other network management practices.  Notably, we define 
“reasonable network management” to mean a practice “appropriate and tailored to achieving a legitimate 
network management purpose, taking into account the particular network architecture and technology of 
the broadband Internet access service.”815  The record reflects an overwhelming preference for this 
approach from the Open Internet Order, which provides ISPs greater flexibility and certainty.816

221. Performance Characteristics.  In the Open Internet Order, the Commission required ISPs 
to disclose a service description as well as the impact of specialized services (non-broadband Internet 
access service data services) on performance.  We find that the Open Internet Order’s performance metric 
disclosures benefit consumers without placing an undue burden on ISPs.817 

222. We specifically require all ISPs to disclose:

 Service Description.  A general description of the service, including the service 
technology, expected and actual access speed and latency, and the suitability of the 
service for real-time applications.818

(Continued from previous page)  
813 Id. at 17938-39, para. 56.
814 Id. at 17939, para. 56.  We expect ISPs to exercise their judgment in deciding whether it is necessary and 
appropriate to disclose particular security measures.  The Commission’s primary concern is those security measures 
likely to affect a consumer’s ability to access the content, applications, services, and devices of his or her choice.  As 
a result, we do not expect ISPs to disclose internal network security measures that do not directly bear on a 
consumer’s choices.  2011 Advisory Guidance, 26 FCC Rcd at 9417-18.
815 Open Internet Order, 25 FCC Rcd at 17952, para. 82 (acknowledging that legitimate network management 
includes ensuring network security and integrity, addressing traffic that is unwanted by end users (including by 
premise operators), and reducing or mitigating the effects of congestion on the network, and that “particular network 
architecture and technology” refers to the differences across access platforms such as cable, DSL, satellite, and fixed 
wireless).
816 See, e.g., ADTRAN Comments at 26 (“The problem with [the Title II Order] definition is that a ‘technical 
management justification’ is also a ‘business practice,’ because maintaining an efficiently operating network is a 
business practice.  Thus, the rule seems to say that all network management decisions could be excluded from the 
definition of ‘reasonable’ network management decisions.”); CenturyLink Comments at 35; Nominum Comments at 
7-8; Nokia Comments at 17-18; Immarsat Comments at 15 (“The diversity of services that exist today and that are 
on the horizon, along with the multitudes of communications technologies capable of providing broadband Internet 
access service, warrant a flexible standard for determining what constitutes ‘reasonable network management’ under 
any net neutrality rules.”); Gogo Comments at 6; Sprint Comments at 9. 
817 See, e.g., ADTRAN Comments at 26-27; Comcast Comments at 58-59; Cox Comments at 26; CTIA Comments 
at 18, 21; WISPA Comments at 43; CTIA Reply at 43.
818 Open Internet Order, 25 FCC Rcd at 17939, para. 56.  For purposes of satisfying this requirement, fixed ISPs that 
choose to participate in the Measuring Broadband America (MBA) program may disclose their results as a sufficient 
representation of the actual performance their customers can expect to experience.  Fixed ISPs that do not participate 
may use the methodology from the MBA program to measure actual performance, or may disclose actual 
performance based on internal testing, consumer speed test data, or other data regarding network performance, 
including reliable, relevant data from third-party sources.  2011 Advisory Guidance, 26 FCC Rcd at 9414-15.  
Mobile ISPs that have access to reliable information on network performance may disclose the results of their own 
or third-party testing.  Those mobile ISPs that do not have reasonable access to such network performance data may 

(continued….)
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 Impact of Non-Broadband Internet Access Service Data Services.  If applicable, what 
non-broadband Internet access service data services, if any, are offered to end users, 
and whether and how any non-broadband Internet access service data services may 
affect the last-mile capacity available for, and the performance of, broadband Internet 
access service.819

223. Commercial Terms.  In the Open Internet Order, the Commission required ISPs to 
disclose commercial terms of service, including price, privacy policies, and redress options.820  The record 
in this proceeding supports retaining these disclosures.821  These disclosures inform the Commission, 
consumers, entrepreneurs, and other small businesses about the parameters of the service, without 
imposing costly burdens on ISPs.  We therefore require ISPs to make the following disclosures:

 Price.  For example, monthly prices, usage-based fees, and fees for early termination 
or additional network services.822

 Privacy Policies.  A complete and accurate disclosure about the ISP’s privacy 
practices, if any.  For example, whether any network management practices entail 
inspection of network traffic, and whether traffic is stored, provided to third parties, 
or used by the ISP for non-network management purposes.823

 Redress Options.  Practices for resolving complaints and questions from consumers, 
entrepreneurs, and other small businesses.824

224. Eliminating the Title II Order’s Additional Reporting Obligations.  Today, we return to a 
more balanced approach—one that provides sufficient information for the Commission to meet its 
statutory requirements, enables consumers to make informed choices about the purchase and use of 
broadband Internet access service, and ensures entrepreneurs and other small businesses can develop, 
market, and maintain Internet offerings, while minimizing costly and unnecessary burdens on ISPs.  

225. We eliminate the additional reporting obligations adopted in the Title II Order and the 
related guidance in the 2016 Advisory Guidance and return to the requirements established in the Open 
Internet Order.  We find that these additional reporting obligations unduly burden ISPs without providing 
a comparable benefit to consumers.825  That is especially true for the performance metric, which mandated 

disclose a Typical Speed Range (TSR) representing the range of speeds and latency that can be expected by most of 
their customers, for each technology/service tier offered, along with a statement that such information is the best 
approximation available to the broadband provider of the actual speeds and latency experienced by its subscribers.  
2011 Advisory Guidance, 26 FCC Rcd at 9415-16.
819 Open Internet Order, 25 FCC Rcd at 17939, para. 56.  
820 Id.
821 See, e.g., American Association of Law Libraries et al. Comments at 17; Comcast Comments at 53-54; 
CWA/NAACP Comments at 3-4, 17-18; Free Press Comments at 70-71; WTA Comments at 11; Nominum Reply at 
6.  But see CenturyLink Comments at 34 (raising concerns regarding the additional commercial terms disclosure 
requirements established in the Title II Order in context of concerns regarding all the additional disclosure 
obligations).
822 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
823 Id. at 17939, para. 56; see also Att’ys General Comments at 21-22 (“[T]ransparency rules ensure that 
consumers—and regulators—can monitor the data collection and privacy practices of ISPs.  Without these 
protections and without strong disclosure requirements, it would be difficult, if not impossible, for consumers to 
determine whether their service includes network management policies or other conditions that may interfere with 
their online use and whether one ISP’s policies differ from another ISP.”).
824 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
825 See, e.g., AT&T Comments at 11, n.7; CenturyLink Comments at 34; CTIA Comments at 18; T-Mobile 
Comments at 21; WTA Comments at 11.  As such, we reject commenters’ assertions to the contrary.  See, e.g., 

(continued….)
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disclosure of packet loss, geographically-specific disclosures, and disclosure of performance at peak 
usage times among other things.826

226. The record supports the elimination of these additional reporting obligations and our 
return to the requirements under the Open Internet Order.827  The record indicates that the additional 
performance disclosures are among the most burdensome.828  CenturyLink estimated that during the two-
year period from February 2015 through February 2017, 1,650 hours of employee time were required to 
comply with the additional reporting obligations, compared to 860 additional hours spent complying with 
the other new requirements of the Title II Order.829  Disclosure of packet loss, for example, requires 
providers to conduct additional engineering analysis.830  Notably, the Office of Management and Budget 
(OMB) in the prior Administration declined to approve packet loss when reviewing these additional 
reporting obligations for mobile ISPs,831 suggesting concern that the additional reporting obligations 
provided little consumer benefit relative to their cost.832  After all, consumers have little understanding of 
what packet loss means; what they do want to know is whether their Internet access service will support 
real-time applications, which is the consumer-facing impact of these performance metrics.  Although 
some commenters argue that additional reporting of these esoteric metrics are valuable to some 
consumers and entrepreneurs, they provide inadequate support for these benefits.833  In addition, providing 
such information imposes significant costs on providers.834 Weighing the additional costs to ISPs against 

American Association of Community Colleges Comments at 18-19; Cogent Comments at 25-26; CWA/NAACP 
Comments at 3-4, 17-18; ITIC Comments at 5; TDI et al. Comments at 7-8.  
826 See Title II Order, 30 FCC Rcd at 5673-74, para. 166.
827 See, e.g., AT&T Comments at 11, n.7; CenturyLink Comments at 34-35 (highlighting particular concerns with 
the disclosure of performance characteristics in the Title II Order); Cox Comments at 26; CTIA Comments at 18, 
21; CTIA Reply at 2, 43; Frontier Comments at 12; Sprint Comments at 13, 16; T-Mobile Comments at 18; WISPA 
Comments at 18; WTA Comments at 11. 
828 See, e.g., AT&T Comments at 11, n.7; CenturyLink Comments at 34; CTIA Comments at 18; T-Mobile 
Comments at 21; WTA Comments at 11.
829 CenturyLink Comments, Appx. 3, Decl. of Jeff Glover at 2 (CenturyLink Declaration of Jeff Glover).
830 See, e.g., AT&T Comments at 11, n.7; T-Mobile Comments at 21; WTA Comments at 11.
831 See Notice of Office of Management and Budget Action, OMB Control No. 3060-1220 (approved Dec. 15, 
2016), available at https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201612-3060-012 (stating that “with 
regard to packet loss: i. the practical utility of packet loss as it relates to mobile performance disclosure; ii. 
“accurate” methods of calculating mobile packet loss (i.e., drive testing, voluntary app, etc.) iii. whether using 
voluntary consensus standards would be a viable alternative”); see also Notice of Office of Management and Budget 
Action, OMB Control No. 3060-1158 (approved Dec. 15, 2016), available at 
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201608-3060-005; Notice of Office of Management and 
Budget Action, OMB Control No. 3060-1220 (approved Dec. 15, 2016).  
832 See, e.g., AT&T Comments at 11, n.7; CTIA Comments at 18; Sprint Comments at 16.
833 See e.g., Cogent Comments at 25-26 (“This means preserving the requirement that BIAS providers produce 
performance data on packet loss in addition to speed and latency, and that such data be measured in terms of average 
performance during peak hours.”); CWA/NAACP Comments at 17-18 (noting that the Commission should maintain 
the transparency requirements adopted in the Title II Order, including the requirement to disclose packet loss); ITIC 
Comments at 5 (“ITI agrees with the 2010 and 2015 order findings that detailed disclosure of service performance in 
particular, ‘promotes innovation, investment, end-user choice, and broadband adoption.’”); TDI et al. Comments at 
8 (stating that “consumers with disabilities cannot fairly assess whether particular the service will meet their unique 
needs without detailed information about the performance, limitations, and cost of a particular wired or wireless 
internet service”).
834 See, e.g., ADTRAN Comments at 26-27; AT&T Comments at 11 n.7; CenturyLink Comments at 35; Comcast 
Comments at 58-59; Cox Comments at 26; Frontier Comments at 12; Sprint Comments at 13; WISPA Comments at 
43; WTA Comments at 11; Alamo Broadband Reply at 2; CTIA Reply at 43; see also Small Business Exemption 

(continued….)
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the limited incremental benefits to consumers, entrepreneurs, and small businesses, we conclude that the 
net benefits of these additional reporting obligations are likely negative.  The approach we take today 
achieves the benefits of transparency at much lower cost than the Title II Order.835  

227. Small Providers.  Small providers have asked us to maintain the exemption found in the 
Small Provider Order to the extent that any of additional reporting obligations still apply.836  Because the 
requirements we adopt today eliminate all of these additional obligations and do not impose disparately 
high burdens on small providers, we find an exemption for small providers unnecessary.  Further, the 
requirements are critical to ensuring that consumers have sufficient information to make informed choices 
in their selection of ISPs and to deter ISPs from secretly erecting barriers to market entry by entrepreneurs 
and other small businesses.  As a result, we decline to provide an exemption for smaller providers at this 
time.

b. Means and Format of Disclosure

228. Means of Disclosure. The Commission relies on ISP disclosures to identify market-entry 
barriers for entrepreneurs and small businesses and ensure consumers have the information they need in 
selecting an ISP.  And given the sheer number of ISPs offering service throughout the country—4,559 at 
last count—we believe the most effective way to monitor for any such barriers is to require the public 
disclosure of an ISP’s practices so that Commission staff can review them while letting consumers, 
entrepreneurs, and other small businesses report to the Commission any market-barriers they discover.  
Accordingly, ISPs must publicly disclose the information required by our transparency rule.

229. We give ISPs two options for disclosure.  First, they may include the disclosures on a 
publicly available, easily accessible website.  Consistent with Commission precedent, we expect that ISPs 
will make disclosures in a manner accessible by people with disabilities.837  ISPs doing so need not 
distribute hard copy versions of the required disclosures and need not file them with the Commission, 
which can review the disclosures as needed on the ISPs’ websites.  For ISPs electing this option, we 
reaffirm the means of disclosure requirement from the Open Internet Order and the clarification found in 
the 2011 Advisory Guidance.838  Alternatively, ISPs may transmit their disclosures to the Commission, 
and we will make them available on a publicly available, easily accessible website.839  By offering these 
two options, we allow ISPs (and especially smaller ISPs) the ability to choose the least burdensome 
method of disclosure that will nonetheless ensure that Commission staff, consumers, entrepreneurs, and 

(Continued from previous page)  
from Open Internet Enhanced Transparency Requirements Order, 32 FCC Rcd 1772, 1774, para. 6 (2017) (“[T]here 
is substantial evidence that smaller providers—which can serve as vital sources of broadband throughout the 
country—would face real disincentives to deploying, maintaining, or upgrading that broadband infrastructure in 
light of the initial costs associated with the enhanced requirements.”).
835 See infra paras. 313-315. 
836 See ACA Comments at 76; WISPA Comments at 42-43.
837 See Open Internet Order, 25 FCC Rcd at 17940, n.186.
838 See id. at 17939-40, paras. 57-58 (requiring that ISPs, at a minimum, “prominently display or provide links to 
disclosures on a publicly available, easily accessible website that is available to current and prospective end users 
and edge providers as well as to the Commission, and must disclose relevant information at the point of sale” and 
noting that providers “may be able to satisfy the transparency rule through a single disclosure”); 2011 Advisory 
Guidance, 26 FCC Rcd at 9413-14 (clarifying that the Open Internet Order did not require providers to distribute 
hard copy materials or to provide extensive training to sales employees in delivering these disclosures).
839 We direct the Consumer and Governmental Affairs Bureau, in coordination with the Wireline Competition 
Bureau, to issue a Public Notice explaining how ISPs can exercise this option.  We also note that ISPs that do not 
transmit their disclosures to the FCC will be deemed as having elected the first option (and may later elect that 
option despite prior transmittal by informing the Commission in a manner specified in the aforementioned Public 
Notice).
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other small businesses have access to the information they need in carrying out our obligation to identify 
market-entry barriers.

230. We also eliminate the direct notification requirement adopted in the Title II Order.840  We 
find the direct notification requirement unduly burdensome to ISPs and unnecessary in light of the other 
forms of public disclosure required.  In contrast, we find that the disclosures adopted in the Open Internet 
Order and 2011 Advisory Guidance appropriately balance making information easy to reach and the costs 
of disclosure for ISPs.

231. Format of Disclosure.  We eliminate the consumer broadband label safe harbor for form 
and format of disclosures adopted in the Title II Order.841  Adopting the label could require some ISPs to 
expend substantial resources to tailor their disclosures to fit the format.842  And limited adoption, caused 
by the potentially high burdens associated with adapting disclosures to a particular format, significantly 
reduces the value of the uniform format.  Moreover, mandating such a format would increase the burden 
for those ISPs required to revise their existing disclosure to conform to the mandated format.  We find 
that requiring all ISPs to disclose the same information, regardless of format, will allow for comparability 
between offerings, and enable the Commission to meet its statutory reporting requirements.

3. Authority for the Transparency Rule

232. Just as the Commission did in the Open Internet Order,843 we rely on section 257 of the 
Communications Act as authority for the transparency requirements we retain.  Section 257(a) directs the 
Commission to “identify[] and eliminat[e] . . . market entry barriers for entrepreneurs and other small 
businesses in the provision and ownership of telecommunications services and information services, or in 
the provision of parts or services to providers of telecommunications services and information 
services.”844  Section 257(a) set a deadline of 15 months from the enactment of the 1996 Act for the 
Commission’s initial effort in that regard, and section 257(c) directs the Commission, triennially 

840 See Title II Order, 30 FCC Rcd at 5677, para. 171 (adding a requirement to directly notify end users “if their 
individual use of a network will trigger a network practice, based on their demand prior to a period of congestion, 
that is likely to have a significant impact on the end user’s use of the service”).  
841 See id. at 5680-81, paras. 179-81. 
842 See, e.g., Frontier Comments at 12.
843 See Open Internet Order, 25 FCC Rcd at 17980-81, para. 136 n.444.  We reject alleged shortcomings in the 
notice for our transparency rule, including our reliance on section 257.  See, e.g., Letter from Matthew Wood, Policy 
Director, and Gaurav Laroia Policy Counsel, Free Press, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-
108, at 2-3 (filed Dec. 7, 2017) (Free Press Dec. 7, 2017 Ex Parte Letter).  The Internet Freedom NPRM explicitly 
solicited comment on “any other sources of independent legal authority we might use to support such rules,” 
including “the Communications Act authority cited by the Commission in its Open Internet Order.”  Internet 
Freedom NPRM, 32 FCC Rcd at 4467 para. 103.  Reliance on section 257 as authority for the transparency rule was 
raised in the Open Internet Order and Verizon case that form part of the backdrop here.  See, e.g., Open Internet 
Order, 25 FCC Rcd at 17980-81, para. 136 n.444; Verizon, 740 F.3d at 668, n.9 (Silberman, S.J., dissenting).  
Although the request for comment on legal authority in the Notice did not cite the specific Open Internet Order 
paragraph purporting to rely on section 4(k) of the Act, which has been eliminated, see Pub. L. No. 104-66, Title III, 
§ 3003, 109 Stat. 707, 734 (Dec. 21, 1995)—in which section 257 is discussed in a footnote—commenters 
reasonably understood that the full range of authorities cited by the Commission in the past, along with others they 
could identify, were within the scope of the request for comment.  See, e.g., NCTA Comments at 57 (“The 
Commission also could consider other statutory bases for authority for enforcement in this area.  Notably, the 2010 
Open Internet Order cited various provisions in Titles I, II, III, and VI as possible additional grants of authority on 
top of its Section 706 authority.”); Akamai Comments at 14 (similar); Entertainment Software Association 
Comments at 16-17 (similar); see also, e.g., CenturyLink Comments at 54 (arguing that the prerequisites for 
authority ancillary to section 257 likely are satisfied for a transparency rule); AT&T Comments at 109-10 (similar); 
TechFreedom Reply at 72, 84 (similar).
844 47 U.S.C. § 257(a).
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thereafter, to report to Congress on such marketplace barriers and how they have been addressed by 
regulation or could be addressed by recommended statutory changes.845  Consistent with the 
Commission’s longstanding view, section 257(c) is properly understood as imposing a continuing 
obligation on the agency to identify barriers described in section 257(a) that may emerge in the future, 
rather than limited to those identified in the original section 257(a) proceeding.846  Because sections 
257(a) and (c) clearly anticipate that the Commission and Congress would take steps to help eliminate 
previously-identified marketplace barriers, limiting the triennial reports only to those barriers identified in 
the original section 257(a) proceeding could make such reports of little to no ongoing value over time.  
We thus find it far more reasonable to interpret section 257(c) as contemplating that the Commission will 
perform an ongoing market review to identify any new barriers to entry, and that the statutory duty to 
“identify and eliminate” implicitly empowers the Commission to require disclosures from those third 
parties who possess the information necessary for the Commission and Congress to find and remedy 
market entry barriers.847

233. Our disclosure requirements will help us both identify and address potential market entry 
barriers in the provision and ownership of information services and the provision of parts and services to 
information service providers.  In particular, some Internet applications and services previously have been 
found to be information services,848 and, more generally, entrepreneurs and small businesses participating 
in the Internet marketplace could be seeking to act as either providers of information services or providers 
of parts and services to information services (or both).  The language of section 257(a) appears reasonably 
read to encompass those entrepreneurs’ and small businesses’ services under one or more of the covered 

(Continued from previous page)  
845 47 U.S.C. § 257(c).
846 This is consistent with the Commission’s historical understanding of this provision.  See, e.g., Technology 
Transitions et al., Order, Report and Order and Further Notice of Proposed Rulemaking, Report and Order, Order 
and Further Notice of Proposed Rulemaking, Proposal for Ongoing Data Initiative, 29 FCC Rcd 1433, 1460, para. 
77 & n.30 (2014) (describing section 257 as “mandating ongoing review to identify and eliminate ‘market entry 
barriers for entrepreneurs and other small businesses in the provision and ownership of telecommunications services 
and information services, or in the provision of parts or services to providers of telecommunications services and 
information services’”); Preserving the Open Internet; Broadband Industry Practices, Notice of Proposed 
Rulemaking, 24 FCC Rcd 13064, 13084-85, para. 51 & n.114 (2009) (same); Comcast-BitTorrent Order, 23 FCC 
Rcd at 13040, para. 20 (similar).
847 See 47 U.S.C. § 257.  Although section 257 does not specify precisely how the Commission should obtain and 
analyze information for purposes of its reports to Congress, we construe the statutory mandate to “identify” the 
presence of market barriers as including within it direct authority to collect evidence to prove that such barriers 
exist.  See, e.g., Black’s Law Dictionary (10th ed. 2014) (defining “identify” as “[t]o prove the identity of (a person 
or thing)”).  While this direct authority suffices to support the Commission’s adoption of the transparency rule, 
sections 4, 201(b), and 303(r) of the Act also give us rulemaking authority to implement the Act, including the 
provisions we rely on as authority for our transparency requirements.  47 U.S.C. §§ 154, 201(b), 303(r).  In his 
partial concurrence and partial dissent in Verizon, Judge Silberman stated with respect to the transparency rule that 
“[t]he Commission is required to make triennial reports to Congress on ‘market entry barriers’ in information 
service, 47 U.S.C. § 257, and requiring disclosure of network management practices appears to be reasonably 
ancillary to that duty.”  Verizon, 740 F.3d at 668 n.9 (Silberman, S.J., dissenting); see also Comcast, 600 F.3d at 659 
(“We readily accept that certain assertions of Commission authority could be ‘reasonably ancillary’ to the 
Commission’s statutory responsibility to issue a report to Congress.  For example, the Commission might impose 
disclosure requirements on regulated entities in order to gather data needed for such a report.”); CenturyLink 
Comments at 54 (arguing that the prerequisites for authority ancillary to section 257 likely are satisfied for a 
transparency rule).  
848 See, e.g., Title II Order, 30 FCC Rcd at 5740-41, para. 323 (describing applications “that enable access to email 
and the ability to establish home pages” as information services); id. at 5757-58, para. 356 (describing email and 
online storage as information services); id. at 5773, paras. 376-77 (describing email, cloud-based storage, and spam 
protection as information services).
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categories, and there is no dispute in the record in that regard.849  In addition, the manner in which an ISP 
provides broadband Internet access service, including but not limited to its network management 
practices, can affect how well particular Internet applications or services of entrepreneurs and small 
businesses perform when used by that ISP’s subscribers.850  Aspects of the performance of broadband 
Internet access services, particularly if undisclosed, thus could constitute barriers within the scope of 
section 257(a) in the future,851 depending on how the marketplace evolves, regardless of whether or not 
particular practices do so today.  For example, if ISPs do not disclose key details of how they provide 
broadband Internet access service, that could leave entrepreneurs and small businesses participating in the 
Internet marketplace unable to determine how well particular existing or contemplated offerings are likely 
to perform for users, and thus unable to determine if their service will be usable to a sufficient number of 
potential customers to make the offering viable.  Such undisclosed practices also can leave consumers 
unable to judge which broadband Internet access service offerings will best meet their needs given the 
applications and service they wish to use.  As a result, even if a sufficient number of consumers 
theoretically are accessible by a broadband Internet access service offering with sufficient technical 
characteristics to make a given Internet application or service viable, an entrepreneur’s or small 
business’s entry into the market for that service could be undermined if consumers are unable to identify 
which of the various broadband Internet access services offerings has the required technical 
characteristics.  By contrast, the record reveals that the disclosure of practices and service characteristics 
we require today helps entrepreneurs and small businesses understand how well particular Internet 
application or service offerings are likely to work with particular ISPs’ broadband Internet access services 
and helps consumers make the most educated choice among ISPs and particular broadband Internet access 
service offerings, especially if they have particular interests in using Internet applications or services that 
are highly dependent on broadband Internet access service performance.852  The disclosures themselves 
thus are likely to reduce any potential risk of particular practices being such a barrier—had they not been 
publicly disclosed—and also enable us to recommend to Congress any legislative changes that we might 
find warranted based on our analysis of these practices.853  Thus, we continue to believe that section 257 

(Continued from previous page)  
849 Because we find that Internet entrepreneurs and small businesses that depend on their customers using broadband 
Internet access service are covered by section 257(a) in any case, we need not and do not address with greater 
specificity the specific category or categories into which particular edge services fall. 
850 See, e.g., Business Data Services In An Internet Protocol Environment et al., Report and Order, 32 FCC Rcd 
3459, 3470, para. 23 (2017) (BDS Order) (“The routing and reassembling of data packets . . . can lead to packet loss, 
jitter, and latency, affecting the quality of service needed to support certain applications desired by users, e.g., real-
time and mission critical applications.”); AT&T Comments at 5, 36, 38 (discussing “latency-sensitive applications” 
such as “autonomous cars, remote surgery,” “high-definition videoconferencing or massively multiplayer online 
gaming,” and “VoIP or video”); Comcast Comments at 56; Cisco Reply at 7-8. 
851 Cf., e.g., Nominum Reply at 6 (“[E]ffective disclosure of ISP’ network management practices, performance, and 
commercial terms of service promotes competition, innovation, investment, end-user choice and broadband 
adoption.”); Apple Reply at 3 (“[O]nline providers need clear information about the management and performance 
of residential broadband services to understand that their services will be delivered to their customers as intended.”).
852 See, e.g., Comcast Comments at 53-54; Software and Information Industry Association Reply at 7; Atty’s 
General Comments at 21-22; Internet Ass’n Comments at 30-31.
853 47 U.S.C. § 257(c) (specifying that the reports to Congress under section 257(c) should identify any statutory 
changes needed to eliminate barriers).  While we observe that the transparency rule will help eliminate potential 
barriers, our reliance on section 257 as authority for the transparency rule centers on the need for that rule to identify 
barriers and report to Congress in that regard.  Contrary to some arguments, we thus do not interpret section 257 as 
an over-arching grant of authority to eliminate any and all barriers we might identify.  See Free Press Dec. 7, 2017 
Ex Parte Letter at 2.  We also are not persuaded by summary claims that section 257 does not grant us authority here 
insofar as those claims lack meaningful analysis of the text of that provision.  See, e.g., Letter from Russell D. Lukas 
and David A. LaFuria, counsel for Union Telephone et al., to The Honorable Ajit Pai, Chairman, The Honorable 
Mignon Clyburn, Commissioner, The Honorable Michael O’Rielly, Commissioner, Federal Communications 

(continued….)
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provides us authority for the rule we adopt. 

234. We believe that eliminating market entry barriers in the provision and ownership of 
information services and the provision of parts and services to information service providers will help 
bring the benefits of new inventions and developments to the public.  In addition, we conclude that the 
oversight over ISPs’ practices that the Commission, FTC, and other antitrust and consumer protection 
authorities can exercise as a result of the transparency rule likewise will promote innovation and 
competition, spreading the benefits of technological development to the American people broadly. 

235. The Transparency Requirements Are Consistent With the First Amendment.  We conclude 
that the transparency requirements represent permissible regulation of commercial speech.854  The 
ultimate effect of the required disclosures is to ensure that key details regarding service characteristics, 
rates, and terms of broadband Internet access service offerings are available to potential customers before 
they make their purchasing decisions.  As stated above, ISPs have two options for complying with the 
transparency requirements.  One is to make the disclosures on a publicly available, easily accessible 
website.  Alternatively, ISPs can elect to simply provide that information to the Commission, which will 
then itself make the information publicly available.  The Title II Order evaluated the transparency rule at 
issue there under Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,855 and there is 
some record support for applying that framework.856  We recognize that there remains some debate 
regarding the application of Zauderer, as opposed to the Central Hudson framework that generally 
governs First Amendment review of commercial speech regulation.857  We need not resolve that here, 
because we find that our rule would withstand scrutiny even under Central Hudson.  In particular, our 
transparency rule directly advances substantial government interests and is no more extensive than 
necessary.858

236. The transparency requirements we retain directly advance substantial government 
interests in encouraging competition and innovation.  The Act itself reveals the significance of these 

Commission, WC Docket No. 17-108, at 2, 7 (filed Dec. 7, 2017) (Union Telephone et al. Dec. 7, 2017 Ex Parte 
Letter).
854 The Commission previously has analyzed the transparency requirements as regulation of commercial speech, see, 
e.g., Title II Order, 30 FCC Rcd at 5873-75, paras. 559-63, and there are no arguments in the record here contending 
that it is noncommercial speech.  In addition, even in cases where courts have found somewhat less than “a clear fit 
between the commercial speech doctrine and the” regulated speech, they have recognized that within an agency’s 
regulated “field of economic activity, communication of the regulated parties often bears directly on the particular 
economic objectives sought by the government” and courts have applied “limited First Amendment scrutiny.”  SEC 
v. Wall Street Pub. Institute, Inc., 851 F.2d 365, 372, 373 (D.C. Cir. 1988); see also, e.g., Pharm. Care Mgmt. Ass’n 
v. Rowe, 429 F.3d 294, 316 (1st Cir. 2005) (“What is at stake here . . . is simply routine disclosure of economically 
significant information designed to forward ordinary regulatory purposes-in this case, protecting covered entities 
from questionable PBM business practices.  There are literally thousands of similar regulations on the books-such as 
product labeling laws, environmental spill reporting, accident reports by common carriers, SEC reporting as to 
corporate losses and (most obviously) the requirement to file tax returns to government units who use the 
information to the obvious disadvantage of the taxpayer.  The idea that these thousands of routine regulations 
require an extensive First Amendment analysis is mistaken.”).
855 Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985) (Zauderer).
856 Title II Order, 30 FCC Rcd at 5873-75, paras. 559-63; Geoffrey A. Manne et al., A Conflict of Visions: How the 
“21st Century First Amendment” Violates the Constitution’s First Amendment, 13 FIRST AMEND. L. REV. 319, 335 
(2015), cited in R Street Comments at 19 n.68.
857 See, e.g., Nat’l Ass’n of Mfrs. v. SEC, 800 F.3d 518 (D.C. Cir. 2015).
858 Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 563-64 (1980) (Central Hudson).  
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interests.859  In section 257 of the Act, Congress specifically directed the Commission to identify market 
entry barriers in the provision of information services and their inputs, eliminating them where possible, 
and reporting to Congress on the need for any statutory changes required to address such barriers.860  In 
carrying out our responsibilities under section 257, Congress directed us to advance, among other things, 
“vigorous economic competition” and “technological advancement.”861  

237. The disclosure of information regarding broadband Internet access service characteristics, 
rates, and terms directly advance those statutory directives.862  Broadband Internet access service 
subscribers will be able to use the disclosed information to evaluate broadband Internet access service 
offerings and determine which offering will best enable the use of the applications and service they 
desire.  This helps guard against the potential barrier to entry and deterrent to technological advancement 
that otherwise could be faced by entrepreneurs’ and small business’ innovative Internet applications and 
service offerings, which may be dependent on the technical characteristics of broadband Internet access 
service.  The information disclosed by ISPs also is relevant to Internet application and service providers’ 
purchase of services from those ISPs.  The record reveals evidence that a number of the Internet 
applications and services that might be particularly sensitive to the manner in which an ISP provides 
broadband Internet access service potentially could benefit from the freedom this order provides for 
providers of such services and ISPs to enter prioritization arrangements to better ensure the performance 
of those Internet applications and services.863  Thus, the disclosures enable entrepreneurs, small 
businesses, and other participants in the Internet marketplace to evaluate how well their offerings will 
perform by default relative to the prioritization services that ISPs offer them.  Enabling Internet 
application and service providers to evaluate their options in this way helps reduce barriers to entry that 
otherwise could exist and encourages entrepreneurs’ and small businesses’ ability to compete and develop 
and advance innovating offerings in furtherance of our statutory objectives.  In addition to those 
considerations, as the Commission has recognized, disclosures help ensure accountability by ISPs and the 
potential for quick remedies if problematic practices occur.864  The disclosures also provide the 

859 Such interests are similar to those recognized as substantial by courts, as well.  See, e.g., Prometheus Radio 
Project v. FCC, 652 F.3d 431, 465 (3d Cir. 2011) (“We agree with the FCC that the rules do not violate the First 
Amendment because they are rationally related to substantial government interests in promoting competition and 
protecting viewpoint diversity.”); DISH Network Corp. v. FCC, 653 F.3d 771, 780 (9th Cir. 2011) (“The Supreme 
Court has recognized that ‘[T]he Government’s interest in eliminating restraints on fair competition is always 
substantial, even when the individuals or entities subject to particular regulations are engaged in expressive activity 
protected by the First Amendment.’” (quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994) 
(Turner I))); Satellite Broad. & Commc’ns Ass’n v. FCC, 275 F.3d 337, 364 (4th Cir. 2001) (“This interest in 
preserving a level playing field in local broadcast advertising markets seems to us at least as significant as many 
interests which the Supreme Court has found to be important or substantial.”); U.S. West, Inc. v. FCC, 182 F.3d 
1224, 1234, 1236 (10th Cir. 1999) (“[P]romoting competition . . . may constitute [a] legitimate and substantial 
interest[],” although there the court was “not satisfied that the interest in promoting competition was a significant 
consideration in the enactment of § 222,” which the Commission was implementing.).
860 47 U.S.C. § 257(a), (c).
861 47 U.S.C. § 257(b).
862 We thus disagree with arguments that there is insufficient justification for our transparency requirements to 
withstand First Amendment scrutiny.  See, e.g., CenturyLink Comments at 44-46 (“Mandated information-
disclosure requirements are, therefore, unconstitutional in the absence a documented governmental justification.”).  
Moreover, commenters do not cite precedent demonstrating that only “systematic or enduring problem[s]” can 
provide the basis for requirements that withstand First Amendment scrutiny.  See id. at 45.
863 See, e.g., AT&T Comments at 5, 36, 38; Comcast Comments at 56 (discussing applications sensitive to 
performance such as “telepresence service tailored for the hearing impaired” and “telemedicine”); Cisco Reply at 7-
8.
864 Open Internet Order, 25 FCC Rcd at 17936-37, para. 53.  
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Commission the information it needs for the evaluation required by section 257 of the Act, enabling us to 
spur regulatory action or seek legislative changes as needed.  The transparency rule we retain thus directly 
advances the substantial government interests identified in section 257 of the Act.

238. The transparency requirements also are no more extensive than necessary.  The 
disclosures covered by our transparency rule are tied to our duties under section 257 of the 
Communications Act.  We also observe in this regard that the most significant concerns were raised with 
respect to the additional reporting obligations adopted in the Title II Order and here we eliminate those 
requirements in favor of a rule consistent in scope with the 2010 transparency rule.865  In addition, an 
ISP’s direct public disclosure of the information encompassed by the transparency rule is just one option; 
it may instead submit the information to the Commission, which would then make public.866  We thus 
conclude that the transparency requirements are appropriately tailored to the Congressionally-recognized 
goals that we seek to advance. 

B. Bright-Line and General Conduct Rules

239. We eliminate the conduct rules adopted in the Title II Order—including the general 
conduct rule and the prohibitions on paid prioritization, blocking, and throttling.  We do so for three 
reasons.  First, the transparency rule we adopt, in combination with the state of broadband Internet access 
service competition and the antitrust and consumer protection laws, obviates the need for conduct rules by 
achieving comparable benefits at lower cost.  Second, scrutinizing closely each prior conduct rule, we 
find that the costs of each rule outweigh its benefits. Third, the record does not identify any legal 
authority to adopt conduct rules for all ISPs, and we decline to distort the market with a patchwork of 
non-uniform, limited-purpose rules.  

1. Transparency Leads to Openness

240.  Transparency, competition, antitrust laws, and consumer protection laws achieve similar 
benefits as conduct rules at lower cost.  The effect of the transparency rule we adopt is that ISP practices 
that involve blocking, throttling, and other behavior that may give rise to openness concerns will be 
disclosed to the Commission and the public.867  As the Commission found in the Open Internet Order, 
“disclosure increases the likelihood that broadband providers will abide by open Internet principles, and 
that the Internet community will identify problematic conduct and suggest fixes . . . thereby increas[ing] 
the chances that harmful practices will not occur in the first place and that, if they do, they will be quickly 
remedied.”868  The transparency rule will also assist “third-party experts such as independent engineers 
and consumer watchdogs to monitor and evaluate network management practices.”869  

241. History demonstrates that public attention, not heavy-handed Commission regulation, has 
been most effective in deterring ISP threats to openness and bringing about resolution of the rare incidents 
that arise.  The Commission has had transparency requirements in place since 2010, and there have been 

865 See, e.g., CenturyLink Comments at 44-45 (arguing that the additional reporting requirements would not survive 
First Amendment scrutiny while also stating that “even, potentially, some of the more onerous aspects of the 
disclosure requirements adopted in the 2010 Open Internet Order” might not survive such scrutiny, though without 
specifying the particular elements of the 2010 rules that would be of concern, or why). 
866 Cf. Riley v. National Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 800 (1988) (in contrast to the state’s 
requirement that professional fundraisers make certain disclosures in solicitations, as a “more benign and narrowly 
tailored option[] . . . the State may itself publish the detailed financial disclosure forms it requires professional 
fundraisers to file”).
867 See supra Part IV.A.
868 Open Internet Order, 25 FCC Rcd at 17936-37, para. 53.  
869 Id. at 17941, para. 60.  
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very few incidents in the United States since then that plausibly raise openness concerns.870  It is telling 
that the two most-discussed incidents that purportedly demonstrate the need for conduct rules, concerning 
Madison River and Comcast/BitTorrent, occurred before the Commission had in place an enforceable 
transparency rule.  And it was the disclosure, through complaints to the Commission and media reports of 
the conduct at issue in those incidents, that led to action against the challenged conduct.

242. As public access to information on ISP practices has increased, there has been a shift 
toward ISPs resolving openness issues themselves with less and less need for Commission intervention.  
In 2005, the Enforcement Bureau entered into a consent decree to resolve the allegations against Madison 
River.871  In 2008, Comcast reached a settlement with BitTorrent months before the Commission issued 
Comcast-BitTorrent.872  By 2012, with a transparency rule in place, AT&T reversed its blocking of access 
to FaceTime over its cellular network on certain data plans of its own accord within approximately three 
months.873  This trend toward swift ISP self-resolution comes, admittedly, from only a few data points 
because, with transparency in place, almost no incidents of harm to Internet openness have arisen,874 
suggesting that ISPs are “resolving” issues by not letting them occur in the first place.

243. We think the disinfectant of public scrutiny and market pressure, not the threat of heavy-
handed Commission regulation, best explain the paucity of issues and their increasingly fast ISP-driven 
resolution.875  Since the Commission adopted a transparency rule in the Open Internet Order, conduct 
requirements have varied substantially, from the rules adopted in the Open Internet Order, to no conduct 
rules after the Verizon court case, to the rules adopted in the Title II Order.  Yet through all that time, the 
Commission released only one Notice of Apparent Liability, against AT&T for allegedly violating the 
transparency rule.876  The dearth of actions enforcing conduct rules is striking.  Further, the Title II Order 
and Open Internet Order do not, and could not, claim an epidemic or even uptick of blocking or 
degradation of traffic in the wake of the Comcast or Verizon court decisions vacating the Commission’s 
prior attempts at openness regulation.877  These time periods provide a natural experiment disproving the 
notion that conduct rules are necessary to promote openness.

870 See supra Part III.C.2.
871 Madison River Order, 20 FCC Rcd at 4295.
872 See David Kirkpatrick, Comcast-BitTorrent: The Net’s Finally Growing Up (Mar. 28, 2008), 
http://archive.fortune.com/2008/03/27/technology/comcast.fortune/index.htm; Comcast-BitTorrent Order, 23 FCC 
Rcd at 13091 (Dissenting Statement of Comm’r McDowell) (stating that Comcast and BitTorrent “settled their 
differences ‘out of court’”).
873 See Open Internet Advisory Committee Federal Communications Commission, AT&T/FaceTime Case Study at 2 
(Aug, 20, 2013) (AT&T/FaceTime Case Study), https://transition.fcc.gov/cgb/oiac/Mobile-Broadband-
FaceTime.pdf (providing timeline of events); Bob Quinn, AT&T Senior Executive Vice President of External & 
Legislative Affairs, Enabling FaceTime Over Our Mobile Broadband Network (Aug. 22, 2012), 
https://www.attpublicpolicy.com/fcc/enabling-facetime-over-our-mobile-broadband-network/ (AT&T Aug. 2012 
Post) (“Our policies regarding FaceTime will be fully transparent to all consumers, and no one has argued to the 
contrary.  There is no transparency issue here.”).
874 See supra Part III.C.2.
875 We thus reject arguments to the contrary.  See, e.g., EFF Comments at 6 (“[T]he threat of regulation has kept 
service providers honest.”).
876 See AT&T Mobility, Notice of Apparent Liability for Forfeiture and Order, 30 FCC Rcd 6613 (2015).  AT&T 
contends that it did not violate the Commission’s rules.  See, e.g., Margaret Harding McGill, Law360, AT&T Calls 
FCC's Proposed $100M Fine Irresponsible, Unfair (July 27, 2015), https://www.law360.com/articles/684070/at-t-
calls-fcc-s-proposed-100m-fine-irresponsible-unfair. 
877 Cf. 2014 Notice, 29 FCC Rcd at 5563, para. 3 (“Today, there are no legally enforceable rules by which the 
Commission can stop broadband providers from limiting Internet openness.”).

http://archive.fortune.com/2008/03/27/technology/comcast.fortune/index.htm
https://transition.fcc.gov/cgb/oiac/Mobile-Broadband-FaceTime.pdf
https://transition.fcc.gov/cgb/oiac/Mobile-Broadband-FaceTime.pdf
https://www.attpublicpolicy.com/fcc/enabling-facetime-over-our-mobile-broadband-network/
https://www.law360.com/articles/684070/at-t-calls-fcc-s-proposed-100m-fine-irresponsible-unfair
https://www.law360.com/articles/684070/at-t-calls-fcc-s-proposed-100m-fine-irresponsible-unfair
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244. Although we think transparency promotes openness and empowers consumers, we 
recognize that regulation has an important role to play as a backstop where genuine harm is possible.  In 
particular, transparency amplifies the power of antitrust law and the FTC Act to deter and where needed 
remedy behavior that harms consumers.  While some commenters assert that proof is difficult in antitrust 
proceedings,878 our transparency rule requires ISPs to outline their business practices and service offerings 
forthrightly and honestly.  This requirement both deters ISPs from engaging in anticompetitive, unfair, or 
deceptive conduct and gives consumers and regulators the tools they need to take action in the face of 
such behavior.  Many ISPs have committed to abide by open Internet principles.879  By restoring authority 
to the FTC to take action against deceptive ISP conduct, reclassification empowers the expert consumer 
protection agency to exercise the authority granted to them by Congress if ISPs fail to live up to their 
word and thereby harm consumers.880  

245. Transparency thus leads to openness and achieves comparable benefits to conduct rules.  
Moreover, the costs of compliance with a transparency rule are much lower than the costs of compliance 
with conduct rules.881  We therefore decline to impose this additional cost given our view that 
transparency drives a free and open Internet, and in light of the FTC’s and DOJ’s authority to address any 
potential harms.  To the extent that conduct rules lead to any additional marginal deterrence, we deem the 
substantial costs—including costs to consumers in terms of lost innovation as well as monetary costs to 
ISPs882—not worth the possible benefits.

2. Costs of Conduct Rules Outweigh Benefits 

a. General Conduct Rule

246. We find that the vague Internet Conduct Standard883 is not in the public interest.884  
Following adoption of this Order, the FTC will be able to vigorously protect consumers and competition 
through its consumer protection and antitrust authorities.  Given this, we see little incremental benefit and 
significant cost to retaining the Internet Conduct Standard.  The rule has created uncertainty and likely 

(Continued from previous page)  
878 See, e.g., Akamai Comments at 8-9 (“Broadband provider practices favoring affiliates are unlikely to manifest in 
the type of demonstrable price hikes or output effects that are most common predicates to successful antitrust 
challenges.”).
879 See supra Part III.C.2 (collecting examples).
880 See Acting Chairman Ohlhausen Comments at 11; FTC Staff Comments at 22-23.  
881 See ACA Comments at v (“ACA agrees with the NPRM’s observation that disclosure requirements can be among 
the least intrusive of regulatory measures at the Commission’s disposal.”); Comcast Comments at 53-54 (asserting 
that transparency requirements “are less intrusive than other forms of regulation”); infra Part IV.B.2.
882 See infra Part IV.B.2.
883 In the Title II Order, the Commission created a catch-all standard intended to prohibit “current or future practices 
that cause the type of harms [the Commission’s] rules are intended to address.”  Title II Order, 30 FCC Rcd at 5659, 
para. 135.  This standard allows the Commission to prohibit practices that it determines unreasonably interfere with 
or unreasonably disadvantage the ability of consumers to reach the Internet content, services, and applications of 
their choosing or of online content, applications, and service providers to access consumers.  Id. 
884 As such, we find commenters urging the Commission to retain this standard, even with modifications, 
unpersuasive.  See, e.g., Consumers Union Comments at 2, 11; Harold Hallikainen Comments at 12; Home 
Telephone Company Comments at 20; ESA Comments at 9; EFF Comments at 28-29; Free Press Comments at 65-
66; Greenling Institute Comments at 13; INCOMPAS Comments at 72; Independent Film & TV Alliance 
Comments at 5; Microsoft Comments at 16; National Association of Realtors Comments at 1; Thomas Preston 
Comments at 2; Vimeo Comments at 2, 17; AARP Reply at 9; City and County of San Francisco Reply at 4; ESA 
Reply at 5; Internet Association Reply at 22-24; United Nations Special Rapporteur Reply at 7 (“While it is arguable 
that the Internet Conduct Standard should be tightened or clarified, we are concerned that its wholesale repeal will 
remove a critical safeguard of net neutrality and, by extension, the freedom of expression of end users.”).
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denied or delayed consumer access to innovative new services, and we believe the net benefit of the 
Internet Conduct Standard is negative.885 

247. Based on our experience with the rule and the extensive record, we are persuaded that the 
Internet Conduct Standard is vague and has created regulatory uncertainty in the marketplace hindering 
investment and innovation.  Because the Internet Conduct Standard is vague, the standard and its 
implementing factors do not provide carriers with adequate notice of what they are and are not permitted 
to do, i.e., the standard does not afford parties a “good process for determining what conduct has actually 
been forbidden.”886  The rule simply warns carriers to behave in accordance with what the Commission 
might require, without articulating any actual standard.887  Even ISP practices based on consumer choice 
are not presumptively permitted; they are merely “less likely” to violate the rule.888  Moreover, the 
uncertainty caused by the Internet Conduct Standard goes far beyond what supporters characterize as the 
flexibility that is necessary in a regulatory structure to address future harmful behavior.889  We thus find 
that the vague Internet Conduct Standard subjects providers to substantial regulatory uncertainty890 and 
that the record before us demonstrates that the Commission’s predictive judgment in 2015 that this 
uncertainty was “likely to be short term and will dissipate over time as the marketplace internalizes [the] 
Title II approach”891 has not been borne out.  

248. Increasing our concerns about the Internet Conduct Standard, other agencies already have 
significant experience protecting against the harms to competition and to consumers that the Internet 
Conduct Standard purports to reach.  The FTC, for example, has authority over unfair and deceptive 
practices, both with respect to competition and consumer protection.  We find that the FTC’s authority 
over unfair and deceptive practices and antitrust laws, with guidance from its ample body of precedent,892 
already provides the appropriate flexibility and predictability to protect consumers and competition and 

885 Infra paras. 316-318.
886 ADTRAN Comments at 23-24; see also, e.g., ACA Comments at 59-60, 62; AT&T Comments at 50-51; CAGW 
Comments at 8 (July 14, 2017); Cause of Action Comments at 2; CenturyLink Comments at 32; Cox Comments at 
31; Daniel Oglesby Comments at 3; Free State Foundation Comments at 56; Sprint Comments at 6; Verizon 
Comments, Lerner & Ordover Decl. at 9.  For the reasons explained in this paragraph, we thus reject claims that the 
standard is not unduly vague or open-ended.  See, e.g., Internet Association Comments at 30 (asserting the Internet 
Conduct Standard is not vague or open-ended and is similar to the rule adopted by the Commission in 2010 which 
also prohibited unreasonable discrimination and was generally not opposed by ISPs); Public Knowledge Comments 
at 123-124 (asserting the Title II Order provides extensive guidance on how the conduct standard would be 
applied—“explanations of each factor in combination with the option to obtain an Advisory Opinion puts broadband 
providers on more than sufficient notice of what conduct they are and are not permitted to engage in.”).
887 AT&T Comments at 51; TIA Reply at 5.  The few concrete examples of actual business practices that could be 
subject to the Internet Conduct Standard all involve zero-rating or sponsored data.  See Title II Order, 30 FCC Rcd 
at 5666-69, paras. 151-53.
888 See id.at 5661-62, para. 139.
889 See, e.g., Engine Comments at 28; ESA Comments at 10; Free Press Comments at 66; Vimeo Comments at 17.
890 See, e.g., ADTRAN Comments at 23; AT&T Econ. Decl. at 49, para. 92 (“Given this history and the 
Commission’s explicit reservation of a right to condemn conduct based on additional, unspecified considerations in 
the future, the industry has every reason to expect further regulation, expanded application of Title II and the 
Internet Conduct Standard in novel ways, and regulation of more and more services.”); Comcast Comments at 69; 
Free State Foundation Comments at 31; National Multicultural Organizations Comments at 17; NCTA Comments at 
43.
891 Title II Order, 30 FCC Rcd at 5791, para. 410.
892 We also observe that because FTC and antitrust authority apply across industries, further precedent is likely to 
develop more quickly, while a sector-specific general conduct rule is likely to develop more slowly.
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addresses new practices that might develop with less harm to innovation.893  While antitrust laws use a 
consumer welfare standard defined by economic analysis to evaluate harmful conduct, the Internet 
Conduct Standard includes a non-exhaustive grab bag of considerations that are much broader and hazier 
than the consumer welfare standard, and leaves the door open for the Commission to consider other 
factors or unspecified conduct it would like to take into account.894 

249. We anticipate that eliminating the vague Internet Conduct Standard will reduce 
regulatory uncertainty and promote network investment and service-related innovation.  As we discussed 
above, regulatory uncertainty serves as a major barrier to investment and innovation.895  The record 
reflects that ISPs and edge providers of all sizes have foregone and are likely to forgo or delay innovative 
service offerings or different pricing plans that benefit consumers, citing regulatory uncertainty under the 
Internet Conduct Standard in particular.896  Indeed, these harms are not limited to ISPs—the rule “creates 
paralyzing uncertainty for app developers and other edge providers,” as well as equipment 
manufacturers.897  Even some proponents of Title II acknowledge these public interest harms.898  

893 See, e.g., Acting Chairman Ohlhausen Comments at 9-12; FTC Staff Comments at 21-29.  As such, we reject 
assertions that eliminating the general conduct rule will prevent regulatory authorities from taking action in the 
future.  See, e.g., Home Telephone Company Comments at 20.
894 See supra Part III.C.3.
895 See supra Part III.C.1. 
896 See, e.g., Comcast Comments at 37, 45, 72 (stating that the FCC’s year-long investigation into Comcast’s Stream 
TV, which was not even an Internet service, resulted in an 18-month delay in the launch of this service); Comcast 
Reply at 32; ACA Comments at 19-22 (“ACA members reported a range of negative impacts on their ability and 
incentive to develop and deploy innovative new features and services and the need to alter existing business models 
as a result of being subjected to . . .[the Internet Conduct Standard].  Impacts included holding off or delaying 
moving to usage-based billing and data caps and allowances, changing or abandoning existing use of these models, 
and holding off or delaying launching ‘individualized’ arrangements with edge providers that would improve the 
end user experience because of the uncertainty created by . . .” the Internet Conduct Standard) (citing attached 
Hickle Decl. at paras. 11, 14; Kyle Decl. at para. 5; Sjoberg Decl. at para. 11-13)), 64 & n.207 (noting Mr. Sjoberg 
and other ACA members explained that “just knowing that the Commission was investigating the data cap and 
pricing practices of the larger ISPs had a chilling effect on [their] willingness to use data caps”) (citing Sjoberg 
Decl. at para. 12; Hickle Decl. at para. 11; Kyle Decl. at para. 15)); AT&T Comments at 51-52; Charter Comments 
at 11 (asserting that it “put on hold a project to build out its out-of-home Wi-Fi network, due in part to concerns 
about whether future interpretations of Title II would allow Charter to continue to offer its Wi-Fi network as a 
benefit to its existing subscribers” and that “[s]imilar concerns about the potential consequences of applying Title II 
obligations to Charter’s own networks also contributed to Charter’s decision, last year, to delay and then move more 
slowly with plans to launch a wireless service”); Cox Comments at 2-3, 16 (stating that it has approached the 
“development and launch of new products and service features with greater caution, thereby impacting its ability to 
quickly meet the ongoing demands of its customers within a highly competitive marketplace” due to the uncertainty 
created by the Title II Order and Internet Conduct Standard ); Free State Foundation Comments at 56; NCTA 
Comments at 38-40 (noting that NCTA’s members are on record explaining that the Internet Conduct Standard “has 
had a significant negative impact on product development, deployment, and time to market”); Sprint Comments at 6; 
WISPA Comments at 2, 33; Cox Reply at 9-10; Mobile Future Reply at 6; TIA Reply at 6; Letter from 19 Municipal 
ISPs at 2 (contending these Muni ISPs “often delay or hold off from rolling out a new feature or service because we 
cannot afford to deal with a potential complaint and enforcement action.”); Letter from Bluegrass Cellular, Inc. et 
al., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 1 (filed May 11, 2017) (asserting the 
uncertainty for wireless providers hinders the ability to meet customers’ needs and “inhibits [their] ability to build 
and operate networks in rural America”); see also supra paras. 99-102.
897 NCTA Reply at 33 (referring to ACT Comments at 3); see also Ericsson Comments at 7; Nokia Comments at 8-
9.
898 See, e.g., Peha Light-Touch Regulation Comments at 5-6 (“In the absence of guidance [on what the general 
conduct standard is designed to prohibit], BIAS providers may be deterred from offering services that would not 
violate regulations and would benefit consumers, or they may not be deterred from offering services that are harmful 

(continued….)
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Commenters also note that “money spent on backward-looking regulatory compliance is money not spent 
on more productive uses, such as investments in broadband plant and services.”899  We anticipate that 
eliminating the Internet Conduct standard will benefit consumers, increase competition, and eliminate 
regulatory uncertainty that has “a corresponding chilling effect on broadband investment and 
innovation.”900  

250. The now-rescinded Zero-Rating Report issued by the Wireless Telecommunications 
Bureau illustrates the uncertainty ISPs experience as a result of the Internet Conduct Standard adopted in 
the Title II Order.901  As described in the Report, “zero-rated” content, applications, and services are those 
that end users can access without the data consumed being counted toward the usage allowances or data 
caps imposed by an operator’s service plans.902  But following a thirteen-month investigation during 
which providers were left uncertain about whether their zero-rating practices complied with the Internet 
Conduct Standard, the Report still did not identify specific evidence of harm from particular zero-rating 
programs that increased the amount of data that consumers could use or provide certainty about whether 
particular zero-rating programs were legally permissible.903  Instead, it offered a “set of overall 
considerations” that it said would help ISPs assess whether a particular zero-rating plan violates the Title 
II Order.904  The now-rescinded Zero-Rating Report demonstrated that under the Internet Conduct 
Standard ISPs have faced two options: either wait for a regulatory enforcement action that could arrive at 
some unspecified future point or stop providing consumers with innovative offerings. 

251. We anticipate that eliminating the vague Internet Conduct Standard will also lower 
compliance and other related costs.905  The uncertainty surrounding the rule “establishes a standard for 
behavior that virtually requires advice of counsel before a single decision is made” and raises “costs 
[especially for smaller ISPs that] struggle to understand its application to their service prices, terms, 
conditions, and practices.”906  Smaller ISPs contend that they cannot “afford to be the subject of 

to consumers. . . [I]t is clear that leaving the ‘Internet conduct standard’ in its current form is not the best option.”); 
EFF Comments at 28-29 (“[T]he Commission nevertheless has significant discretion to weigh these factors in every 
case.  Accordingly, the burden on regulated providers in litigating such cases ad hoc could discourage innovation 
and impede the Internet’s continued growth as a platform for speech, commerce, and social activity.”).
899 ACA Reply at 12-13 & n.33; see also supra paras. 89-98.  
900 Comcast Comments at 69.  
901 See Wireless Telecommunication Bureau, Policy Review of Mobile Broadband Operators’ Sponsored Data 
Offerings for Zero Rated Content and Services (WTB Jan. 11, 2017), 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db0111/DOC-342987A1.pdf (Zero Rating Report); 
see also, e.g., ACA Comments at 63-64; ACT Comments at 3; ADTRAN at 17; AT&T Econ. Decl. at 6, para. 23; 
Comcast Comments at 70-71; CTIA Comments at 12; Downes Comments at 24; National Multicultural 
Organizations Comments at 17-18; NCTA at 37, 43. 
902 Zero Rating Report at 2.
903 Id. at 15 (explaining that “we lack the information at this time, needed to assess whether AT&T’s current 
sponsored data price to third party providers . . . is reasonable under this standard”).
904 Id. at 10.
905 See, e.g., ACA Comments at 61, 64; Comcast Comments at 38; Cox Comments at 31 (“Cox (like other BIAS 
providers) has been forced to undertake additional costly and open-ended regulatory reviews to consider whether 
new products and services could be alleged to run afoul of this extraordinarily vague standard, and has approached 
such decisions more cautiously.”); CTIA Comments at 27; NCTA Comments at 38-40; Verizon Comments at 13; 
WISPA Comments at 11; 70 Small WISPs May 9, 2017 Letter at 2.
906 ACA Comments at 61, 64 (“Because the rule is so vague and open-ended, it required smaller ISPs to consult with 
counsel for both retrospective reviews of existing services and practices and prospective reviews of future plans to 
reduce the risk of Commission enforcement actions or consumer complaints.  The addition of retrospective and 
prospective regulatory compliance reviews under the Internet General Conduct standard increased ACA members’ 

(continued….)
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enforcement actions by the Commission or defend themselves before the Commission as a result of 
consumer complaints, because the costs of having to defend their actions before the Commission in 
Washington are enormous, relative to their resources.”907  ISPs “that are required to defend themselves 
against arbitrary enforcement actions and/or frivolous complaints will not have the time or financial 
resources to invest in their business.  The costs of such compliance will likely be passed onto consumers 
via higher prices and/or limited service offerings and upgrades.”908  The record reflects widespread 
agreement from commenters with otherwise-divergent views that the Internet Conduct Standard creates 
significant harm without countervailing benefits.909

252. We are further persuaded that the advisory opinion process introduced in the Title II 
Order “offers no real relief from the unintended consequences of the Internet Conduct Standard.”910  The 
record reflects that the Internet Conduct Standard and the advisory opinions available under it “[are] 
completely divorced from the rapid pace of innovation in the mobile marketplace” because ISP 
innovations would be indefinitely delayed while the Commission conducts a searching analysis of any 
such offering that might violate the standard.911  The fact that no ISP has requested an advisory opinion in 

legal and consulting costs, diverting scarce resources from service and network improvements.”); WISPA 
Comments at 11 (asserting the standard particularly effects smaller ISPs that “may be poorly equipped to address the 
legal, technical, and financial burdens associated with an uncertain regulatory environment”); TIA Reply at 4; 
Comcast Reply at 32; CTIA Reply at 38 n.152; NCTA Reply at 33 n.117; WISPA Reply at 7-8 (all agreeing that the 
standard results in overburdening providers with the costly need to involve counsel in every business decision).
907 ACA Comments at 64; see also WISPA Reply at 7 (contending the “impact of this uncertainty falls particularly 
heavy on WISPs and other small service providers, who have little margin to absorb additional regulatory 
compliance and litigation expenses”); Invisimax, Airlink Internet Services, & Amplex Electric December 8, 2017 Ex 
Parte Letter; Sjoberg’s December 8, 2017 Ex Parte Letter; Letter from Jason B. Williams, Chief Executive Officer, 
Blackfoot, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108 (filed Dec. 8, 2017). 
908 WISPA Comments at 33; see also ACA Comments at 64-65 (“Given that the risks are high . . . smaller ISPs tend 
to err on the side of caution, even if that means depriving their customers and communities of innovative features 
and services that would be highly beneficial and forgoing the increased revenues these offerings would provide.  
These lost opportunity costs also weigh strongly against retention of the standard.”).
909 See, e.g., ACT Comments at 3; AT&T Comments at 51-52; Bennett Comments at 3; CenturyLink Comments at 
32; CTIA Comments at 9-12; EFF Comments at 28-29; Peha Light-Touch Regulation Comments at 5-6; Sprint 
Comments at 5-7; NCTA Reply at 32.  Many commenters assert that the Commission should eliminate the Internet 
Conduct Standard.  See, e.g., AT&T Comments at 51-6l; Comcast Comments at 67-72; Cisco Comments at 14-16; 
NCTA Comments at 43-45; USTelecom Comments at ii; Comcast Reply at 33.  
910 ACA Reply at 18; see also ADTRAN Comments at 23-24; AT&T Comments at 51-52 (asserting this “mother-
may-I regime is a parody of bureaucratic overreach” that ISPs would rarely invoke and “might well increase their 
liability for increased forfeiture penalties if the Commission later concludes that staff’s ‘maybe’ answer had put 
them on due notice of potential concerns”); Comcast Comments at 72-73 (“The ‘advisory opinion’ process 
established in the Title II Order offers no real relief from these harmful, unintended consequences of the general 
conduct standard.  As Chairman Pai has remarked, ‘seeking the government’s blessing in advance is precisely the 
opposite of permission-less innovation.’  In fact, the process seems only to add to the cost and uncertainty of 
compliance with the substantive standard.  In order to take advantage of the process, ISPs must reveal detailed future 
business plans, subject to a potential request for more information from the Commission.  Even then, there is no 
guarantee that the Commission would issue an opinion, much less in a timely manner that would align with ISPs’ 
business planning needs.  Nor would the issuance of an opinion provide any real assurances to ISPs, as the opinions 
would not be binding and could be rescinded at a later time.”); WISPA Comments at 68-69 (“The absence of 
specific timeframes for the Bureau to act makes the value of Advisory Opinions illusory and essentially unavailable 
to small providers.”); TIA Reply at 6.
911 CTIA Reply at 39; see also ADTRAN Comments at 23 (“While it may have been tolerable to conduct years-long 
investigations of monopoly-era tariffs under the similarly vague ‘just and reasonable’ standard, ISPs cannot engage 
in the competitive, fast-paced Internet marketplace under such conditions.”). 
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the two years since the launch of the advisory opinion process reinforces our conclusion that the process 
is too uncertain and costly.912  As such, we reject commenters’ assertions to the contrary.913  

b. Paid Prioritization

253. We also decline to adopt a ban on paid prioritization.  The transparency rule we adopt, 
along with enforcement of the antitrust and consumer protection laws, addresses many of the concerns 
regarding paid prioritization raised in this record.  Thus, the incremental benefit of a ban on paid 
prioritization is likely to be small or zero.  On the other hand, we expect that eliminating the ban on paid 
prioritization will help spur innovation and experimentation, encourage network investment, and better 
allocate the costs of infrastructure, likely benefiting consumers and competition.914  Thus, the costs 
(forgone benefits) of the ban are likely significant and outweigh any incremental benefits of a ban on paid 
prioritization.915  

254. Innovation.  We anticipate that lifting the ban on paid prioritization will increase network 
innovation, as the record demonstrates that the ban on paid prioritization agreements has had, and will 
continue to have, a chilling effect on network innovation generally, and on the development of high 
quality-of-service (QoS) arrangements—which require guarantees regarding packet loss, packet delay, 
secure connectivity, and guaranteed bandwidth—in particular.916  As CTIA argues, the Title II Order 
implicitly recognized this point, but its insistence that these arrangements be treated as non-broadband 
Internet access data services reduced the flexibility of ISPs and edge providers, created uncertainty about 
the line between non-broadband Internet access data services and broadband Internet access services, and 
likely reduced innovation.917  The record reflects that the ban on paid prioritization has hindered the 

912 See infra para.303; see also, e.g., Comcast Comments at 72-73; WISPA Comments at 68-69; ACA Reply at 17.
913 See, e.g., OTI New America Comments at 61; Public Knowledge Comments at 123-25.
914 For these reasons and because we find that eliminating the ban on paid prioritization arrangements could lead to 
lower prices for consumers for broadband Internet access service, we find that our action benefits low-income 
communities and non-profits, and we reject arguments to the contrary.  Cf. Mayors Letter at 1; Letter from American 
Council on Education et al., to The Honorable Ajit Pai, Chairman, The Honorable Mignon Clyburn, Commissioner, 
The Honorable Michael O’Rielly, Commissioner, The Honorable Brendan Carr, Commissioner, and The Honorable 
Jessica Rosenworcel, Commissioner, FCC, WC Docket No. 17-108, at 2 (filed Dec. 7, 2017) (ACE et al. Ex Parte).  
We reject the argument that the benefits of our elimination of the paid prioritization ban must be “uniform across 
providers or geographic areas.”  ACE et al. Ex Parte at 2.  This is an unnecessarily high and rigid threshold.  The 
public—including low-income communities—benefits, and that is enough.  
915 See infra paras. 319-321.
916 See Cause of Action Comments at 3-4; R Street Comments at 23; Theodore R. Bolema, Allow Paid Prioritization 
on the Internet for More, Not Less, Capital Investment, Perspectives from FSF Scholars at 3 (May 1, 2017) 
(asserting that ban hurts edge providers in new industries which may require a high level of end-to-end reliability); 
Free State Foundation Comments at 52 (“The benefits from video phone calls and video streams, for example, are 
reduced when data traffic congestion causes transmission delays.  Paid prioritization agreements that provide 
Quality-of-Service guarantees could enhance the attractiveness and value of these services.  Indeed, innovative edge 
providers have expressed willingness to pay broadband ISPs for some form of premium access, such as ensured 
faster delivery, in order to deliver a satisfactory consumer experience.”); CTIA Comments at 14 (“Particularly in the 
mobile wireless market, [the flat ban] may undermine future broadband offerings that enhance consumer welfare.”); 
AT&T Comments at 40-41; TIA Comments at 10-11 (“Capabilities such as remote health-care monitoring, health 
service delivery by mobile networks, and connected vehicle technologies will all require networks that can ensure a 
level of service quality that current networks cannot today fully support.”); Verizon Comments at 20-21; Comcast 
Comments at 55-57; Nokia Comments at 9-12.
917 See CTIA Comments at 14-16 (asserting that “whereas this approach might exempt specific applications that the 
Commission can identify in advance as requiring QoS enhancement, it imposes severe limits and burdens on 
emerging QoS-enabled Internet access applications, which will be subject at best to grave uncertainty and at worst 
an outright ban on needed prioritization”); see also Nokia Comments at 9 (“From an engineering viewpoint, those 

(continued….)
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deployment of these services by denying network operators the ability to price these services, an 
important tool for appropriately allocating resources in a market economy.918  Further, as commenters 
note, there has been significant uncertainty about the scope of the prohibition on paid prioritization 
arrangements.919  Some commenters contend that this uncertainty surrounding network operators’ ability 
to provide “differentiated services” has cast a shadow on the development of next generation networks.920  

255. We also expect that ending the flat ban on paid prioritization will encourage the entry of 
new edge providers into the market, particularly those offering innovative forms of service differentiation 
and experimentation.921  As ITTA explains, “[i]t is routine for entities that do business over the Internet to 
pay for a variety of services to provide an optimal user experience for their customers.  Companies have 

(Continued from previous page)  
services that benefit from ‘paid prioritization’ have similar characteristics to ‘specialized services’ in that they are 
services that benefit from some level of guaranteed quality of service, thereby differentiating them from services or 
applications that run on the ‘best effort’ broadband Internet access service.”); AT&T Comments at 39 (“Certain 
Internet applications—such as high-definition videoconferencing and multi-player online gaming—also have 
unusually acute QoS needs but are less susceptible to a ‘managed service’ solution because they often involve 
participants using many different ISP networks. . .  The ISPs connecting these gamers to the Internet could thus 
greatly enhance the gaming experience for all participants by marking the relevant packets for special delivery in the 
event of congestion at peering points and anywhere else those packets are exchanged between IP networks.  Such an 
arrangement would make gaming enthusiasts substantially better off.”).
918 See R Street Comments at 24 (“Practices that benefit consumers do not suddenly become harmful just because 
money changes hands.”); AT&T Comments at 40-41 (explaining that “industry participants might need to attach 
price signals to such QoS guarantees by charging for them, just as market participants in any other industry routinely 
ensure allocative efficiency by monetizing scarce resources rather than giving them away for free.  The use of price 
signals would match QoS guarantees with the latency-sensitive applications and content that need them most in 
order to function optimally.  Otherwise, all packets might ultimately be marked for special handling, and thus none 
would actually receive it”).  We reject commenter assertions that banning the use of price as a signal provides more 
accurate price signals.  See Ad Hoc Comments at 18-19 (asserting the ban allows “non-subscribers . . . to act on 
accurate price signals”).  Relatedly, we reject the argument that non-price signals, including user-directed 
prioritization, are by themselves sufficient to allow innovation and development in this area, because in a market 
system, price signals are generally necessary to efficiently allocate resources.  See Peha Light Touch Comments at 8, 
10; Ad Hoc Comments at 18-19; TDI et al. Comments at 13; Public Knowledge Reply at 31-32; OTI New America 
Reply at 24.
919 TIA Comments at 10-11; Nokia Comments at 13 (“[T]here is no industry consensus on whether the current Open 
Internet rules that prohibit paid prioritization apply only to arrangements between edge providers and broadband 
Internet access providers or also preclude customer facing (or requested) requests for fee based technical 
prioritization.”); CTIA Comments at 14-16.
920 See, e.g., Ericsson Comments at 7 (“Any limitation on this sort of customization could have the further effect of 
prohibiting network slicing . . . Networks have the technological capability to provide an array of beneficial, 
differentiated services to consumers.  But because the existing regime discourages operators from making such 
offerings (and may even penalize them for doing so), that potential may not be realized and consumers may never 
see what they are missing.”); Christopher Yoo Reply at 33 (“5G offers the promise of software defined networking 
and network function virtualization, in which network services are no longer provided by integrated companies, but 
rather by independent companies that allow customers to lease resources temporarily on a transactional, temporary, 
set-up and take-down basis [which] . . . is often described in the 5G context as network slicing.  The problem is that 
network slicing is widely perceived as being inconsistent with net neutrality.”).
921 Ericsson Comments at 5 (“Fostering an environment that encourages differentiated services is important because 
some online activities require only a minimal amount of bandwidth but extremely low latency; other uses may 
require greater bandwidth.”); Economic Scholars Comments at 6 (finding that most peer-reviewed economic articles 
on net neutrality “find that some content providers value the features that could be offered [if the flat ban on paid 
prioritization was lifted] and so regulations lower content value”); Nokia Comments at 9-15; see also Katz, Wither 
U.S. Net Neutrality Regulation?, at 457-58 (asserting that it is well established in economic literature that paid 
prioritization can facilitate entry).
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been doing so for years without disturbing the thriving Internet ecosystem.”922  We therefore reject 
arguments that the ban is necessary to provide a level playing field for edge providers.923  Indeed, in other 
areas of the economy, paid prioritization has helped the entry of new providers and brands.924  It is 
therefore no surprise that paid prioritization has long been used throughout the economy.925  Paid 
prioritization could allow small and new edge providers to compete on a more even playing field against 
large edge providers, many of which have CDNs and other methods of distributing their content quickly 
to consumers.926

(Continued from previous page)  
922 ITTA Comments at 6; see also Katz, Wither U.S. Net Neutrality Regulation?, at 454-55 (asserting that the level 
playing field argument for the ban on paid prioritization proves too much: firms in other industries are not prohibited 
from buying inputs on non-neutral basis, and the level playing field argument wrongly focuses on competitor 
welfare rather than consumer welfare or efficiency).  
923 See Y Combinator Comments at 3-4; Meetup Comments at 5-7; FarmLogs Comments at 4-5; Etsy Comments at 
4-5; Scaramella & Hoofnagle Comments at 4-5; Free Press Comments at 69; Internet Association Comments at 22; 
American Association of Community Colleges et al. Comments at 13; AARP Comments at 23; National Association 
of Realtors Comments at 2; DigitalOcean Comments at 6; Free Press Comments at 69; Sen. Schatz Reply at 1; Web 
Foundation Reply at 8-9.
924 See Bolema, Allow Paid Prioritization on the Internet for More, Not Less, Capital Investment at 7 (citing as an 
example food manufacturers paying grocery stores for appealing places in the store); Benjamin Klein and Joshua D. 
Wright, The Economics of Slotting Contracts, 50 J. Law. & Econ. 421, 442-43 (2007) (“[All] major existing theories 
of slotting . . . claim that the increase in slotting since the early 1980s can be explained by the increase in new 
supermarket products.  The annual number of new supermarket product introductions has increased more than eight-
fold over this period, from 2,782 new products introduced in 1981 to 23,181 new products introduced in 2003.”). 
Klein and Wright also note that “[t]he primary competitive concern with slotting arrangements is the claim that they 
may be used by manufacturers to foreclose or otherwise disadvantage rivals, raising the costs of entry and 
consequently increasing prices [ref. omitted].  It is now well established in both economics and antitrust law that the 
possibility of this type of anticompetitive effect depends on whether a dominant manufacturer can control a 
sufficient amount of distribution so that rivals are effectively prevented from reaching minimum efficient scale.”  Id. 
at 422.  Thus, in the unlikely event that a dominant edge provider tried to buy up so much ISP capacity that a rival 
edge provider could not achieve minimum efficient scale, this conduct could be challenged under the antitrust laws. 
925 Daniel Berninger Comments at 1; MediaFreedom Comments at 2; Bolema, Allow Paid Prioritization on the 
Internet for More, Not Less, Capital Investment, at 3, 7-8 (asserting that in other industries, paid prioritization 
encourages investments that benefit all consumers and lower prices for price-sensitive customers); ACLP Comments 
at 19-20 (citing consumer-friendly paid prioritization arrangements in other areas of the economy, including package 
delivery, ‘freemium’ content, and TSA Precheck); Free State Foundation Comments at 50-51 (“Paid prioritization 
arrangements are common throughout the economy.  Evidence from other markets shows that paid prioritization 
arrangements that develop without regulatory intervention generally lead to more capital investment and benefit 
consumers.  Many states now offer optional ‘fast lanes’ on highways, for a toll, as a way of attracting investment for 
highway projects. Commuters who want to avoid the tolls are not excluded from the highway, while commuters 
willing to pay for a faster trip have that option.”); Comcast Comments at 61-63; AT&T Comments at 41 n. 73 
(“[P]aid prioritization arrangements are so ubiquitous outside the Internet context that they are an accepted part even 
of regulated common carrier regimes involving transport monopolists.”).
926 Bolema, Allow Paid Prioritization on the Internet for More, Not Less, Capital Investment at 9 (asserting that the 
ban may discourage entry of new edge providers, because paid prioritization could allow them to quickly scale up); 
Media Freedom Comments at 2 (“[S]mall start-ups want the flexibility to partner with ISPs in paid priority 
arrangements (or other forms of service differentiation) in order to get a leg up, or at least stay competitive with, 
their larger, well-heeled competitors.”); Free State Foundation Comments at 52; CEI Comments at 3; Nokia 
Comments at 13-15.  We thus reject arguments that allowing pro-competitive paid prioritization will reduce the 
entry and expansion of small, new edge providers.  See Digital Content Next Comments at 3; DigitalOcean 
Comments at 6; Voices Coalition Comments at 43; Sen. Schatz Reply at 1; OTI Reply at 25-26; Public Knowledge 
Comments at 112-13 (“Prior to the FCC’s adoption of these rules, venture capitalists observed that because the 
possibility of paid prioritization, they planned to ‘stay away from’ startups working on video and media businesses 
and noted that a proposal to allow some forms of paid prioritization added ‘another impediment to the already 

(continued….)
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256. Efficiency.  We find that a ban on paid prioritization is also likely to reduce economic 
efficiency, also likely harming consumer welfare.  This finding is supported by the economic literature on 
two-sided markets such as this one, and the record.927  If an ISP faces competitive forces, a prohibition 
against two-sided pricing (i.e., a zero-price rule), while benefiting edge providers, typically would harm 
both subscribers and ISPs.928  Moreover, the level of harm to subscribers and ISPs generally would 
exceed the gain obtained by the edge providers and, thus, would lead to a reduction in total economic 
welfare.929  The reasons for this are straightforward.  Some edge services and their associated end users 
use more data or require lower latency; this may be the case, for example, with high-bandwidth 
applications such as Netflix, which in the first half of 2016 generated more than a third of all North 
American Internet traffic.930  Without paid prioritization, ISPs must recover these costs solely from end 
users, but ISPs cannot always set prices targeted at the relevant end users.  The resulting prices create 
inefficiencies.  Consumers who do not cause these costs must pay for them, and end users who do cause 
these costs to some degree free-ride, inefficiently distorting usage of both groups.  When paid 
prioritization signals to edge providers the costs their content or applications cause, edge providers can 
undertake actions that would improve the efficiency of the two-sided market.  For example, they could 
invest in compression technologies if those come at a lower cost than paid prioritization, enhancing 
efficiency, or, if they have a pricing relationship with their end users, they could directly charge the end 

challenging fund-raising environment for digital media startups.’”) (citations omitted); Engine Comments at 11 
(asserting it is “absurd to think that [startups] could outbid some of the largest companies in the world for priority 
access.  Startups simply do not have sufficient capital to pay access or prioritization fees of any kind.”).  In so 
finding, we do not mean to suggest that CDN services themselves constitute paid prioritization.
927 See Economic Scholars Comments at 4-6, 10 (reviewing peer-reviewed articles on net neutrality and finding that 
“[m]ost the articles . . . conclude that regulatory restrictions on what enhanced services ISPs may offer to content 
providers can lower economic efficiency”).  The Title II Order cited three papers by economist Michael Katz to 
support its conclusions about paid prioritization—fully half of the economic literature cited in favor of the ban.  See 
Title II Order, 30 FCC Rcd at 5655, para. 126 & nn.296-97.  In response, Katz has written that his papers simply 
“do not” support the conclusions of the Title II Order.  Katz, Wither U.S. Net Neutrality Regulation? at 459.  See 
also Benjamin E. Hermalin and Michael L. Katz, The Economics of Product-Line Restrictions with an Application 
to the Network Neutrality Debate, 19 Info. Econ. & Pol. at 215-48 (2007) (demonstrating that regulations that 
require a platform owner to provide a single quality of service can reduce economic welfare).  Modeling by 
Commission staff finds economic efficiency is often enhanced when the ISP can engage in either linear or nonlinear 
pricing on the edge provider side of the market.  See Mark Bykowsky and William W. Sharkey, Welfare Effects of 
Paid for Prioritization Services: A Matching Model with Non-Uniform Quality of Service (2014) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2468202; see also Michelle Connolly et al., The Digital Divide 
and Other Economic Considerations for Network Neutrality, 50 Rev. Ind. Organ. 537, 548 (2017) (“[D]ifferent 
network platforms are better suited for different content applications.  Therefore, even if ISPs do engage in some 
form of product differentiation, the content applications that they respectively prioritize would most probably 
differ”) (Connolly et al., Digital Divide); Cisco Comments at 15; ITTA Comments at 6; ACLP Comments at 19; 
CWA/NAACP Comments at 14; Comcast Comments at 55-57; Nokia Comments at 12-13.
928 Victoria Kocsis & Paul Bijl, Network neutrality and the nature of competition between network operators, 4 Int’l 
Econ. & Economic Pol’y 159, 180-181 (2007) (finding ISP competition would generally reduce the harms, if any, of 
paid prioritization); M. Bykowsky & W.W. Sharkey, Net Neutrality and Market Power: Economic Welfare with 
Uniform Quality of Service at 6 (2014), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2468188 (finding ISPs, 
facing competition, set economically efficient prices to both sides of the market, and a zero price to edge providers 
is only efficient in special cases).
929 Greenstein et al. at 137-38 (“[F]or end users . . . restricting internet service providers to one-sided pricing reduces 
total welfare and reduces the surplus received by the user, while content providers benefit from this regulatory 
intervention.”).
930 Sandvine, 2016 Global Internet Phenomena Report: Latin America and North America at 2, 
https://www.sandvine.com/downloads/general/global-internet-phenomena/2016/global-internet-phenomena-report-
latin-america-and-north-america.pdf. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2468202
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2468188
https://www.sandvine.com/downloads/general/global-internet-phenomena/2016/global-internet-phenomena-report-latin-america-and-north-america.pdf
https://www.sandvine.com/downloads/general/global-internet-phenomena/2016/global-internet-phenomena-report-latin-america-and-north-america.pdf


Federal Communications Commission FCC 17-166

151

user for priority, leading those end users to adjust their usage if the user’s value does not exceed the 
service’s cost, again enhancing economic efficiency.931  And to the extent an ISP has market power, 
antitrust and consumer protection laws could be used to address ISPs’ anti-competitive paid prioritization 
practices.932  Given the extent of competition in Internet access supply, we find a ban on paid 
prioritization is unlikely to improve economic efficiency, and if it were to do so it would only be by 
accident (i.e., if the efficient second-best was to require ISPs to provide access to edge providers at a zero 
price).933

257. Network investment.  The mere possibility that charging edge providers may sometimes 
be economically inefficient is not sufficient to overcome the general presumption that allowing firms 
additional pricing tools generally enhances economic efficiency, especially when investments must be 
made as demand rises to reduce congestion.  The economic literature and the record both suggest that paid 
prioritization can increase network investment.934  For example, one study presents a model in which two 

(Continued from previous page)  
931 Reason Foundation Comments at 11 (“[P]aid prioritization is an efficient and fair solution to the challenges 
created by bandwidth-hogging content.  It enables the platform providers—broadband ISPs—effectively and 
efficiently to balance the two sides the market that they intermediate.  And it ensures that content consumers and 
other users each pay a fair price for access to content.”); Christopher Yoo Reply at 34 (“If paid prioritized services 
are not permitted, all costs of increasing network capacity will be included into the subscription fees charged by 
Comcast.  If paid prioritization is permitted and Netflix makes a side payment to Comcast, the result should be a 
slightly lower monthly payment to Comcast and a slightly higher monthly payment to Netflix.”); Connolly et al., 
Digital Divide, at 543 (“[I]n an unregulated market, ISPs have the incentive to transfer some surplus from [edge 
providers] to consumers in order both to retain existing customers and to attract new customers.  Specifically, ISPs 
could charge [edge providers] higher prices in order to lower the last-mile fees for consumers in an attempt to 
maximize their end-user subscriptions.”).  We disagree with commenters asserting that this is likely to significantly 
burden edge providers by requiring them to negotiate with hundreds of ISPs because as discussed, paid prioritization 
is likely to be focused only on applications that require special QoS guarantees.  See supra paras. 254-255; cf. 
Internet Association Comments at 22-23 (“Allowing paid prioritization would in effect result in the ‘cable-ization’ 
of the Internet, in which edge providers (like creators of video programming in the cable context) would have to 
negotiate carriage deals on ISP networks in order to reach consumers effectively.”); AARP Comments at 22 
(“[E]dge provider[s] would have to negotiate with a large number of broadband providers to reach fast-lane 
agreements to cover all broadband mass-market customers”). 
932 Judicial Watch Comments at 9-10 (“Allowing a two-sided market to flourish is more effective than regulation for 
keeping consumer prices low even in true monopoly provider cases, which broadband internet is likely not, given 
the ubiquity of wireless broadband.”); see also Nicolas Economides and Benjamin E. Hermalin, The Economics of 
Net Neutrality, 43 RAND J. Econ. at 602-629 (2012) (finding that paid prioritization may or may not increase total 
welfare, depending on the elasticity for content with respect to transmission time (i.e., quality of service)).
933 Economic Scholars Comments at 4-6; see also Hermalin and Katz, The Economics of Product-Line Restrictions 
with an Application to the Network Neutrality Debate, 19 Info. Econ. & Pol’y at 215-248 (demonstrating that 
regulations that require a platform owner to provide a single quality of service can reduce economic welfare); 
Armstrong at 668-691; Jean-Charles Rochet and Jean Tirole, Two-Sided Markets: A Progress Report, 37 RAND J. 
Econ. at 645-667 (2006).  
934 Bolema, Allow Paid Prioritization on the Internet for More, Not Less, Capital Investment, at 6 (asserting that 
banning paid prioritization is likely to reduce investment by ISPs, because ISPs are less likely to benefit from their 
investments); Cisco Comments at 15; ITTA Comments at 6; Nokia Comments at 5 (“[ISPs] are restricted from 
exploring revenue sources that could alleviate the burden consumers carry for funding network upgrades and 
expansions.”); CWA/NAACP Comments at 15 (allowing paid prioritization “provides the broadband providers with 
a revenue stream, encouraging increased infrastructure investment by increasing the return on that investment”).  
Thus, we reject the argument that the ban is necessary to ensure long-term network investment.  See INCOMPAS 
Comments at 81-82 (“The NPRM does not address the potential long-term effects of paid prioritization, which 
would shift consumers away from the ordinary Internet and onto prioritization plans and discourage broadband 
providers from making network investments that would reduce scarcity and, accordingly, increase their ability to sell 
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competing ISPs serve a continuum of edge providers.935  It finds that allowing ISPs to offer paid 
prioritization leads to higher investment in broadband capacity as well as greater innovation on the edge 
provider side of the market.  According to the authors, paid prioritization causes the ISP to invest more in 
network capacity, reducing congestion and thereby inducing congestion-sensitive edge providers to enter 
the market.  The increased ISP investment occurs for two reasons: incremental investment is more 
profitable because the ISP can now charge edge providers in addition to subscribers, and paid 
prioritization allows more edge providers who need a high quality of service to enter the market.  Another 
study also develops a theoretical model in which paid prioritization always results in higher ISP 
investment.936  We anticipate that lifting the ban on paid prioritization may also increase the entry of new 
ISPs and encourage current providers to expand their networks by making it easier for “ISPs [to] benefit 
from their new investments.”937  

258. We reject assertions that allowing paid prioritization would lead ISPs to create artificial 
scarcity on their networks by neglecting or downgrading non-paid traffic.938  This argument has been 
strongly criticized as having “no support in economic theory that such incentives exist or are sufficiently 
strong as to outweigh countervailing incentives.”939  Moreover, as discussed above, in practice paid 

(Continued from previous page)  
prioritized delivery—resulting in the breakdown of the virtuous circle.”); Internet Association Comments at 28; 
Public Knowledge Comments at 113-15.
935 Marc Bourreau, Frago Kourandi, and Tommaso Valletti, Net neutrality with competing internet platforms, 63 J. 
Ind. Econ. (2015).  Economides and Hermalin, The Economics of Net Neutrality (2012), also find that allowing the 
ISP to offer paid prioritization unambiguously results in the ISP investing in additional bandwidth.  Also included in 
the debate involving the welfare effects of removing certain pricing restrictions on ISPs is the question of the effect 
of such a removal on the incentive of the ISP to increase bandwidth.  Choi and Kim find the welfare effect of 
allowing an ISP to offer paid prioritization depends importantly on the parameters of their model.  See Jay Pil Choi 
and Byung-Cheol Kim, Net Neutrality and Investment Incentives, 41 RAND J. Econ. at 446-471 (2010).  
936 Paul Njoroge, Asuma Ozdaglar, Nicolás E. Stier-Moses, and Gabriel Y. Weintraub, Investment in Two-Sided 
Markets and the Net Neutrality Debate, 12 Rev. Network Econ. at 355-402 (2013).
937 Bolema, Allow Paid Prioritization on the Internet for More, Not Less, Capital Investment at 6; see also Cause of 
Action Comments at 3-4 (allowing paid prioritization will help small ISPs raise additional capital); R Street 
Comments at 24-25 (“Smaller broadband providers . . . often lack the resources to beat the prices of established 
competitors directly, but they can make deals and take risks to provide innovative new services.  Some broadband 
providers in the United Kingdom, for example, have started offering plans that prioritize traffic for VoIP and gaming 
applications.  Such offerings allow broadband providers to differentiate their service offerings and better compete 
with other providers.”).  
938 See, e.g., Title II Order, 30 FCC Rcd at 5653-54, para. 126; Vimeo Comments at 14; Internet Association 
Comments at 22; Consumers Union Comments at 15; Public Knowledge Comments at 113; Netflix Reply at 8-9; see 
also AARP Comments at 22 (“Pay-for-priority and fast lanes will cause customer confusion and will degrade the 
value of broadband connections.  Incentives consumers would have to upgrade to higher capacity broadband 
connections will be muted, as the full value of more bandwidth can only be achieved if all web sites and content 
have the potential to be delivered at the “up to” speed for which broadband subscribers pay.”).
939 See J. Gregory Sidak and David J. Teece, Innovation Spillovers and the “Dirt Road” Fallacy: The Intellectual 
Bankruptcy of Banning Optional Transactions for Enhanced Delivery Over the Internet, 6 J. Competition L. & 
Econ. at 521-594 (2010); see also AT&T Comments at 42 (“Mobile and fixed-line providers would not be investing 
tens of billions of dollars a year to increase their speeds . . . if it were commercially viable for them to consign their 
customers to a ‘dirt road’ in any context.  If Broadband Provider X began degrading its best-effort Internet access 
platform to favor its ‘prioritized’ content, such that most applications and content loaded more slowly on X’s 
network than on its rivals’ Internet access platforms, customers would begin switching to those rivals en masse.”).  
While other studies are more equivocal, even studies finding that there may be an effect find that it does not reduce 
economic efficiency, but merely transfers costs from ISPs to certain edge providers.  Employing simulations to test 
the robustness of their welfare results, Commission staff in 2014 found that in many simulations the welfare of edge 
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prioritization is likely to be used to deliver enhanced service for applications that need QoS guarantees. 940  
As AT&T explains, “[l]ast-mile access is not a zero-sum game, and prioritizing the packets for latency-
sensitive applications will not typically degrade other applications sharing the same infrastructure,”941 
such as email, software updates, or cached video.942  Because of these practical limits on paid 
prioritization, we reject the argument that non-profits and independent and diverse content producers, 
who may be less likely to need QoS guarantees, will be harmed by lifting the ban.943  

(Continued from previous page)  
providers, as a group, declines under paid prioritization.  Bykowsky and Sharkey, Welfare Effects of Paid for 
Prioritization Services: A Matching Model with Non-Uniform Quality of Service at 28. 
940 See supra paras. 254-255. 
941 AT&T Comments at 44-45.
942 See R Street Comments at 23-24; ACLP Comments at 20 (“The brief history of the Internet teaches that, 
regardless of how much capacity might be available, there will always be some level of congestion.  Accordingly, 
there is significant evidence to support allowing firms to prioritize certain kinds of socially important content . . .  
over others”); CTIA Comments at 14-16; Ericsson Comments at 6 (“[B]ecause not all IoT connections place equal 
demands on the network, an inflexible version of net neutrality in this context could harm innovation.  The notion 
that every data bit sent between connected cars should be treated with the same degree of priority as email traffic or 
that an augmented reality service is barred from obtaining a certain quality of service ignores the difference in 
requirements of the devices, applications, and users (not all of whom will be human) that will increasingly connect 
to the wireless Internet.”).  We thus reject arguments premised on the theory that ISPs could and would act to create 
artificial scarcity on their networks and thereby broadly require paid prioritization.  See, e.g., Engine Reply at 6-7 
(“While ISPs are fond of noting that telemedicine and autonomous vehicle services are far more latency-sensitive 
than email traffic, these types of unique services are likely to represent a tiny fraction of the prioritization deals ISPs 
will seek to cut if the existing ban on paid prioritization is removed.”); TDI et al. Comments at 11-12 (“[W]e have 
yet to observe concrete examples where (a) congestion exists sufficient to degrade traffic from accessibility-oriented 
applications (b) where accessibility oriented prioritization would provide a solution (c) that would function as well 
as simply provisioning more bandwidth for all users to relieve congestion.”); OTI New America Reply at 24.
943 See Vimeo Comments at 15-17 (“This two-tiered Internet would privilege certain business models and types of 
content over others.  For example, edge providers that provide studio content . . .  are better positioned to pay 
premium rates. . . [and] may be able to pass increased delivery costs onto consumers.  Not all video content, 
however, allows for such fee shifting. . . non-studio content will generally be relegated to the “slow lane,” thus 
diminishing its potential audience.”); Independent Film and Television Alliance at 5; Future of Music Comments at 
1 (allowing paid prioritization “would allow big [ISPs] to create new pay-to-play fast lanes, disadvantaging those 
who cannot pay for preferential treatment, and replicating the industry’s past problems with payola.”); American 
Association of Law Libraries et al. Comments at 16 (“A world in which libraries and other noncommercial 
enterprises are limited to the internet’s ‘slow lanes’ while HD movies can obtain preferential treatment undermines a 
central priority for a democratic society—the necessity of all citizens to inform themselves and each other just as 
much as the major commercial and media interests can inform them.”); American Association of Community 
Colleges et al. Comments at 13; Digital Content Next Comments at 3-4; AARP Comments at 23; Public Knowledge 
Comments at 115-17.  We reject related arguments about a reduction in consumer choice, because paid prioritization 
is unlikely to affect choice for content that does not demand QoS guarantees and is likely to increase choice for 
content that would benefit from QoS guarantees.  Consumers Union Comments at 16 (“Without restrictions upon 
paid prioritization, the internet could very well become commoditized in a way where it would look and feel 
different, with an expensive tier of prioritized access, and an ‘everything else’ tier of slower service.  We do not 
believe this alternative, two-tiered—and likely, more expensive—internet benefits consumers.”); Internet 
Association Comments at 22-23; DigitalOcean Comments at 6.  Nor do we think we need to address assertions that 
paid prioritization would endanger U.S. national security as they are vague and lack any substantiation whatsoever.  
See Catherine Sandoval Reply at 25 (“Proposals to permit unregulated paid prioritization on the Internet reflect a 
September 11-type of failure of imagination about risks to America’s national security and democracy.  Foreign 
governments and their agents would relish the opportunity to buy priority Internet access to slow American 
messages or create a priority blockade. . . . The FCC fails to connect the dots between the dangers of allowing any 
person or entity, including foreign actors or agents, to buy paid prioritization in an unregulated U.S. Internet market 
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259. Reduction in price to consumers.  Eliminating the ban on paid prioritization arrangements 
could lead to lower prices for consumers for broadband Internet access service, as ISPs may be able to 
recoup some of their costs from edge providers.944  As one study explains, the Title II Order’s ban on paid 
prioritization arrangements “can lead to higher prices that are charged to all end users—regardless of 
whether or not the end user subscribes to the content service that causes the congestion.” 945

260. Closing the digital divide.  Paid prioritization can also be a tool in helping close the 
digital divide by reducing broadband Internet access service subscription prices for consumers.  The zero-
price rule imposed by the blanket ban on paid prioritization “imposes a regressive subsidy, transferring 
wealth from the economically disadvantaged to the comparatively rich by forcing the poor to support 
high-bandwidth subscription services skewed towards the wealthier.”946  One study concludes that “[a]t 
the margin, this would cause the lowest-end users to simply stop subscribing to internet services, which 
would further exacerbate the existing digital divide.”947  Accordingly, economic “models . . . suggest that 
network neutrality regulation is more likely to worsen than improve the digital divide.”948  We reject the 

(Continued from previous page)  
if the FCC adopts its proposal.  This colossal omission recalls the failure of imagination that contributed to the 
September 11 attacks against our nation.”).
944 R Street Comments at 24 (“Allowing market prices to prevail . . .  would tend to lead to more efficient cost-
sharing between consumers and content providers.  Banning paid prioritization effects a price control for one side of 
the two-sided market, and will raise prices for the other side — namely, consumers.”); CWA/NAACP Comments at 
15 (“[S]hifting the cost of broadband transport from end users to edge providers [will] potentially lower[] end-user 
subscriber rates for broadband service, thereby reducing cost barriers to adoption of broadband services.”); Cisco 
Comments at 11-12 (“[T]he Title II Order’s blanket ban on paid prioritization actually increases consumer 
broadband prices by artificially forcing network service providers to charge lower prices to edge providers, 
necessitating that costs be passed along to end users”).  See supra para. 119 (discussing ISPs role as platform 
providers in two-sided market).  Although we do not premise our analysis on the expectation of a total pass-through 
of these revenues to end-users, we find no support for assumptions that there would be no pass-through of revenues 
at all.  See, e.g., Nicholas Stephen Muise Comments at 4 (asserting that there is an “astronomically low” likelihood 
that ISPs will use increased revenues from paid prioritization to reduce end user charges); AARP Comments at 24 
(“[I]t is more likely that any ‘new revenue streams’ would be utilized by broadband ISPs to enhance profits rather 
than to be returned to customers.”).
945 See Connolly et al., Digital Divide nat 542-43, 553-54.  For examples from telecommunications, see Armstrong 
at 677-678 (finding that a type of two-sided market model, the “competitive bottlenecks” model, is a reasonable 
“stylized representation” of a mobile telecommunications network and stating that “the models predict that high 
profits made from call termination are passed on to subscribers in the form of subsidized handsets or similar 
inducements. . . the equilibrium call-termination charge is chosen to maximize the welfare of mobile subscribers and 
mobile networks combined, and the interests of those who call mobile networks are ignored.  This feature—that the 
single-homing side is treated well and the multi-homing side’s interests are ignored in equilibrium—is a 
characteristic of the models. . . .”); Christos Genakos and Tommaso Valletti, Testing the ‘Waterbed’ Effect in Mobile 
Telephony, J. Eur. Econ. Ass’n at 1114-1116, 1120 (2011) (finding that “reducing the level of [fixed-to-mobile 
termination rates] can potentially increase the level of prices for mobile subscribers, causing . . . the waterbed 
effect,” and finding that “although regulation reduced [termination rates] by about 10%, this also led to a 5% 
increase in mobile retail prices, varying between 2% and 15% depending on the estimate”).
946 Cisco Comments at 11-12; see also Hylton, at 417; CWA/NAACP Comments at 15 (“[A]llowing broadband 
providers to charge edge providers for content delivery network services and QoS offerings sends efficient market 
signals, and avoids subsidizing heavy users of broadband access at the expense of lighter users”); TIA Reply at 8-9.  
947 See Connolly et al., Digital Divide at 543, 553-54.
948 Id. at 16-17.  Because ending the ban on paid prioritization is likely to help close the digital divide, we reject 
assertions to the contrary that ending the paid prioritization rule’s effective subsidization of high-bandwidth services 
will harm consumers overall.  See American Association of Law Libraries et al. Comments at 16; American 
Association of Community Colleges et al. Comments at 13; Consumers Union Comments at 15; Public Knowledge 
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contrary argument that ISPs will engage in “virtual redlining” because, as discussed, paid prioritization is 
likely to lead to increased network investment and lower costs to end users, particularly benefiting those 
on the wrong side of the digital divide.949  Allowing ISPs to charge both sides of the market could also 
enable additional arrangements to provide special low-cost broadband access, increasing broadband 
adoption among lower-income consumers.950  For example, permitting “differential pricing” may enable 
the development of “[p]latforms that are both free and tailored to [people without Internet access],” 
similar to Facebook’s Free Basics program in developing countries.951  Nokia suggests that “a start-up 
company that wants to reach new customers with a bandwidth intensive application that will not work as 
intended below a certain service tier . . . should be allowed to offer to boost [a] consumer’s bandwidth so 
he or she can experience their product as intended,” and argues such arrangements “are most likely to 
benefit lower-income consumers, since those that already purchase high-tier services are less likely to 
benefit from third-party-pays QoS enhancements.”952

261. Addressing Harms.  We find that antitrust law, in combination with the transparency rule 
we adopt, is particularly well-suited to addressing any potential or actual anticompetitive harms that may 
arise from paid prioritization arrangements.  The transparency rule will require ISPs to disclose any 
practices that favor some Internet traffic over other traffic, if the practices are paid or benefit any 
affiliated entity.953  The transparency rule will provide greater information to all participants in the 
Internet ecosystem and empower them to act if they identify any potential anticompetitive conduct.  
Antitrust law is ideally situated to determine whether a specific arrangement, on balance, is anti-
competitive or pro-competitive.954  Moreover, to the extent that they exist, the potential harms to Internet 
openness stemming from paid prioritization arrangements are outweighed by the distortions that banning 
paid prioritization would impose.955  Under the antitrust laws, a paid prioritization agreement challenged 
as anticompetitive would be evaluated under the case-specific rule of reason.956  Paid prioritization would 

(Continued from previous page)  
Comments at 117; Letter from National Congress of American Indians to Marlene H. Dortch, Secretary, FCC, WC 
Docket No. 17-108 (filed Dec. 5, 2017).  
949 See Connolly et al., Digital Divide at 553-54.  For the virtual redlining argument, see Public Knowledge 
Comments at 120 (asserting that “rural communities and largely minority communities will be left behind in two 
ways—first, by ISPs that are reluctant to invest in broadband infrastructure deployment to those areas; and again, by 
edge providers that won’t be willing to spend money to deliver their content to those same customers at prioritized 
speeds.”).
950 Free State Foundation Comments at 54 (“[L]ower-income consumers may prefer to forego faster or otherwise 
premium services in exchange for the opportunity to choose more affordable services that are enabled by paid 
priority agreements.  Unfortunately, the Title II Order wrongly constrains broadband ISPs’ freedom to charge edge 
providers based on their relative usage of ISP network facilities.”).
951 Bronwyn Howell Comments at 6.
952 Nokia Comments at 13-14.
953 See supra Part IV.A.2.
954 We therefore reject the argument that the paid prioritization ban should be modified to more squarely focus on 
anticompetitive conduct.  See, e.g., CompTIA Comments at 6-7; Peha Light-Touch Regulation Comments at 8-11.  
While these alternative formulations may not be as problematic as the blanket ban, for the reasons discussed above, 
antitrust law is better placed than ex ante regulations to balance the potential benefits and harms of new 
arrangements.
955 Cf., e.g., Singer, Paid Prioritization and Zero Rating at 2 (antitrust poorly suited to address harms to innovation); 
Akamai Comments at 8-9 (same); Engine Reply at 10-11 (same). 
956 Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 135-36.  See Wright, Antitrust Provides a More 
Reasonable Framework for Net Neutrality Regulation at 4 (“The rule of reason analysis would not result in a 
categorical ban on vertical agreements.  Instead, by applying rule of reason, vertical agreements would be analyzed 
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be prohibited only when it harms competition, for example, by inappropriately favoring an affiliate or 
partner in a way that ultimately harms economic competition in the relevant market.957  The case-by-case, 
deliberative nature of antitrust is well-suited for this area, as it is difficult to determine on an ex ante basis 
which paid prioritization agreements are anticompetitive,958 and in fact, no Internet paid prioritization 
agreements have yet been launched in the United States, rendering any concerns about such practices 
purely theoretical at this time.959

262. Lastly, antitrust laws would not prevent an ISP from exercising legally-acquired market 
power to earn market rents, so long as it is not used anticompetitively, but we do not consider any harms 
that might result from this to be so large as to justify the harms that a total prohibition on paid 
prioritization would entail.  For harms from the exercise of legally-acquired market power to arise, the 
ISP must have market power over the edge provider.  However, as shown above, ISPs usually face at least 
moderate competition, and all the more so taking a medium-term perspective.  Consequently, the harms 
that could possibly occur from exercise of such power are not likely to be large.  Further, the extent to 
which any harms actually occur will be muted by two factors.  First, ISPs have strong incentives to keep 
edge provider output high (as this increases the value end users see in subscribing to the ISP, and signals 
to edge providers that the ISP recognizes their contribution to the platform).960  Thus, harm will only 
occur to the extent the ISP is unable to devise pricing schemes that preserve edge providers’ incentives to 
bring content while maximizing the ISP’s profit (the exercise of market power is only harmful when it 
excludes what would otherwise be efficient purchases of access).961  Second, as discussed above, 

on a case-by-case basis, and be rejected only if careful economic analysis concluded there are anticompetitive 
effects greater than any procompetitive effects or efficiencies.”); ADTRAN Comments at 24.
957 For example, a paid prioritization agreement offered to one edge provider but not others could be challenged as 
exclusionary.  See FTC Broadband Report at 127 (“Use of exclusive dealing contracts, or other vertical 
arrangements, may support a monopolization claim.”).  Such an agreement would be anticompetitive if the ISP has 
substantial market power, the agreement has the effect of excluding the edge provider’s competitors, and any 
resulting social costs are not outweighed by an improvement in economic efficiency and/or consumer welfare.  See 
Ohlhausen, Antitrust Over Net Neutrality, 15 Colo. Tech. L.J. at 136.  
958 Bolema, Allow Paid Prioritization on the Internet for More, Not Less, Capital Investment at 10 (asserting that 
because it is difficult to predict the impact of paid prioritization, regulation should proceed on case-by-case basis); 
Katz, Wither U.S. Net Neutrality Regulation? at 458-59; ITIF Comments at 17 (“We do not know in advance 
whether a particular traffic differentiation practice will be welfare enhancing or diminishing—prophylactic 
regulation risks over-enforcement, curtailing deals that may otherwise be good for consumers or competition.”); 
Justin Hurwitz Comments at 2 (“[T]he consistent conclusion of contemporary economic literature is that paid 
prioritization can have positive or negative effects on consumer welfare and that the specific effects of any given 
implementation are difficult to predict ex ante.  From a policy perspective, this argues strongly against any per se 
ban on the practice, and strongly in favor of ex post case-by-case analysis.”); R Street Comments at 25 (“Economic 
literature has long recognized that the welfare effects of third-degree price discrimination are ambiguous and depend 
on the specific features and market structure of an individual case.  Therefore, rather than outlawing hypothetical 
forms of price and service discrimination ahead of time, the Commission should presumptively allow broadband 
providers to experiment with innovative business models and service offerings.”).  We therefore reject arguments 
that ex ante rules are preferable.  See Akamai Comments at 10; Cmm’r McSweeny Comments at 6; Vimeo 
Comments at 24-25; Electronic Gaming Foundation Comments at 3; ESA Comments at 8-9; AARP Comments at 
12-13.
959 See Cox Comments at 27-28; Comcast Comments at 61-63 (“A sweeping prohibition is much too blunt a tool, 
especially given that the asserted harms of such arrangements are entirely speculative.  No ISPs have ever entered 
into paid prioritization arrangements, even before 2015 when there were no per se prohibitions of such arrangements 
in place.”); AT&T Reply at 32-33 (noting that “there has been no ‘paid prioritization’ of mass market Internet traffic 
at any point in the history of broadband”).
960 See supra paras. 117-122.
961 Greenstein et al. at 138.
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increased prices from edge providers are to a potentially significant extent passed through to end users in 
the form of lower prices for broadband Internet access service, with the result that end user demand for 
edge provider content is increased.  The extent of such pass-through offsets these harms.962  Accordingly, 
we expect the harms from dictating pricing uniformity to edge providers exceed any harms that may 
emerge from a lack of such regulation.

c. Blocking and Throttling 

263. We find the no-blocking and no-throttling rules are unnecessary to prevent the harms that 
they were intended to thwart.  We find that the transparency rule we adopt today—coupled with our 
enforcement authority and with FTC enforcement of ISP commitments, antitrust law, consumer 
expectations, and ISP incentives—will be sufficient to prevent these harms, particularly given the 
consensus against blocking practices, as reflected in the scarcity of actual cases of such blocking.963

264. Transparency rule.  As discussed above, the transparency rule we adopt, combined with 
antitrust and consumer protection laws, obviate the need for conduct rules by achieving comparable 
benefits at lower cost.  In addition, several factors specific to blocking and throttling will work to prevent 
the potential harms that could be caused by blocking and throttling.  First, most attempts by ISPs to block 
or throttle content will likely be met with a fierce consumer backlash.964  As one commenter explains, 
such blocking or throttling is “unlikely to occur, because it must be sufficiently blatant to be of any 
benefit to the ISP, that [it] only increases the likelihood of getting caught.”965  Second, numerous ISPs, 
including the four largest fixed ISPs, have publicly committed not to block or throttle the content that 
consumers choose.966  The transparency rule will ensure that ISPs reveal any deviation from these 
commitments to the public, and addresses commenter concerns that consumers will not understand the 
source of any blocking or throttling.967  Violations of the transparency rule will be subject to our 
enforcement authority.  Furthermore, the FTC possesses the authority to enforce these commitments, as it 

962 One article presents a simple case where edge providers charge end users leading to the payment flows between 
edge providers and ISPs having no efficiency implications; much of the rest of the paper shows that changes as one 
allows for more complexity, but with complex efficiency implications.  Greenstein et al at 133-34.
963 See infra paras. 322-323.  For the same reasons, we reject alternative formulations of the no-blocking and no-
throttling rules.  See, e.g., CompTIA Comments at 6 (minimum level of access); R Street Comments at 21-22 
(unreasonable discrimination); ESA Comments at 18-19 (ban only anticompetitive blocking and throttling); 
American Association of Community Colleges et al. Comments at 14-16 (modify rule to include end-user 
perspective).
964 See, e.g., Frontier Comments at 6 (“Frontier does not have any interest in favoring certain Internet content or in 
interfering with anyone’s right to free speech.  Frontier remains committed to ensuring its users can access the 
content of their choice.  Indeed, the combination of competition in the broadband market and consumer expectations 
would significantly discipline any company that sought to micromanage a user’s content.”); TechFreedom Reply at 
85-86 (the “few instances [of blocking] have been widely publicized, each resulting in the ISP soon relenting once 
consumers shone the news spotlight upon the controversial practice . . . . If [there are new blocking incidents that] 
are truly nefarious (i.e., the ISP is blocking a legal service/application that its customers are trying to access), then 
public outcry by the affected subscribers should likely be sufficient to convince the ISP to change its practices, 
rather than bear the brunt of public backlash, in hopes of pleasing its customers (and its investors).”).  Given this 
record, we reject arguments that public reaction to such practices would not help to prevent the potential harms that 
could be caused by blocking and throttling.  See Public Knowledge Comments at 109-111 (asserting ISPs’ poor 
customer service ratings show that they do not respond to public outcry).
965 ADTRAN Comments at 25.
966 See supra para. 142.  In a similar vein, several commenters have pointed out the efficacy of the voluntary Internet 
Policy Statement in preserving the openness of the Internet.  See Reason Foundation Comments at 11; Cause of 
Action Comments at 3; ITTA Comments at 3.
967 See Vimeo Comments at 10-11; Public Knowledge Comments at 111.
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did in TracFone.968  Third, the antitrust laws prohibit anticompetitive conduct, and to the extent blocking 
or throttling by an ISP may constitute such conduct, the existence of these laws likely deters potentially 
anticompetitive conduct.969  Finally, ISPs have long-term incentives to preserve Internet openness, which 
creates demand for the Internet access service that they provide.970

265. Consensus against blocking and throttling.  We emphasize once again that we do not 
support blocking lawful content, consistent with long-standing Commission policy.971  The potential 
consequences of blocking or throttling lawful content on the Internet ecosystem are well-documented in 
the record and in Commission precedent.972  Stakeholders from across the Internet ecosystem oppose the 
blocking and throttling of lawful content, including ISPs,973 public interest groups,974 edge providers,975 

(Continued from previous page)  
968 See FTC v. TracFone Wireless, Inc., No. 15-cv-00392-EMC (N.D. Cal. Feb. 20, 2015), 
https://www.ftc.gov/enforcement/cases-proceedings/132-3176/straight-talk-wireless-tracfone-wireless-inc; FTC 
Staff Comments at 10-13; supra paras. 141-142.  We reject arguments that FTC enforcement of commitments and 
government and private enforcement of antitrust laws are insufficient to protect consumers from blocking.  See, e.g., 
NTCH/Flat Wireless Comments at 7; INCOMPAS Comments at 80-81; Public Knowledge Comments at 108; 
Digital Content Next Comments at 2; Etsy Comments at 5; AARP Comments at 24.
969 See supra paras. 143-154.
970 See supra paras. 117-122.  It is therefore unsurprising that previous ISP attempts to create “walled gardens” for 
their subscribers have failed, demonstrating that in the long run, demand is created by innovative edge provider 
content.  See Comcast Comments Appendix C at 17-18 (“Long gone are the days when AOL and Yahoo were 
valuable precisely because they ‘controlled’ user access to the Internet.  The ‘walled garden’ concept in which the 
BIAS provider’s homepage was its subscriber’s window to the Internet and the BIAS provider gave its subscriber 
standard services like email and news dramatically evolved.  This evolution was driven by consumers’ preferences 
for a more open and less curated experience that allowed them to ‘surf’ for content they desired instead of content 
they were fed. . . . BIAS providers have learned that providing excellent Internet access service is their comparative 
advantage—including ubiquitous access to third-party content and services.”) (internal punctuation omitted).  
971 See Internet Policy Statement, 20 FCC Rcd at 14988, para. 4 (“[C]onsumers are entitled to access the lawful 
Internet content of their choice.”); Open Internet Order, 25 FCC Rcd at 17915, para. 19; Title II Order, 30 FCC Rcd 
at 5607, para. 15; Internet Freedom NPRM, 32 FCC Rcd at 4461, para. 80.
972 See Internet Policy Statement, 20 FCC Rcd at 14988, para. 4; Open Internet Order, 25 FCC Rcd at 17941-42, 
para. 62.  Commenters assert that blocking and throttling can undermine consumer choice (see, e.g., Sen. Schatz 
Reply at 1; Free Press Comments at 67; American Association of Law Libraries et al. Comments at 14-15; Etsy 
Comments at 3-4; Greenlining Institute Comments at 17-18; Consumers Union Comments at 15); reduce investment 
in, or otherwise harm edge providers (see, e.g., Vimeo Comments at 10; Engine Comments at 25-27; DigitalOcean 
Comments at 4; National Association of Realtors Comments at 2; ITIC Comments at 4; FarmLogs Comments at 2); 
allow vertically-integrated ISPs to favor their own content (see, e.g., DigitalOcean Comments at 4; Etsy Comments 
at 3-4; American Association of Law Libraries et al. Comments at 15; CompTIA Comments at 2; Public Knowledge 
Comments at 111; Internet Association Comments at 27-28; AARP Comments at 16, 19-20); reduce innovation (see, 
e.g., National Association of Realtors Comments at 2-3); harm OVDs (Vimeo Comments at 11-13; Internet 
Association Comments at 27-28); disfavor content on the basis of political views (see, e.g., Susan Thomas 
Comments at 1-2; Peha Light Touch Comments at 7; Public Knowledge Comments at 108; Greenlining Institute 
Comments at 15-19); subject ISPs to political pressure (see Public Knowledge Comments at 108; Rep. Pallone et al. 
Reply at 5); undercut the free exchange of ideas (see, e.g., Sen. Schatz Reply at 1; American Association of Law 
Libraries et al. Comments at 14-15; Greenlining Institute Comments at 17-19), silence diverse voices (see, e.g., 
American Association of Law Libraries et al. Comments at 14-15; Greenlining Institute Comments at 17-18; 
Common Cause Letter at 1; Voices Coalition Comments at 41-42); and harm people with disabilities (see TDI et al. 
Comments at 9-10).  
973 See, e.g., ACA Comments at 67-68; AT&T Comments at 2, 10, 101; Comcast Comments at 52-53; Cox 
Comments at 1; Frontier Comments at 1, 5-6; Verizon Comments at 19-20; NCTA Comments at 54; ITTA 
Comments at 3; Charter Comments at 2.
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other content producers,976 network equipment manufacturers,977 government entities,978 and other 
businesses and individuals who use the Internet.979  This consensus is among the reasons that there is scant 
evidence that end users, under different legal frameworks, have been prevented by blocking or throttling 
from accessing the content of their choosing.980  It also is among the reasons why providers have 
voluntarily abided by no-blocking practices even during periods where they were not legally required to 
do so.981  As to free expression in particular, we note that none of the actual incidents discussed in the 
Title II Order squarely implicated free speech.982  If anything, recent evidence suggests that hosting 
services, social media platforms, edge providers, and other providers of virtual Internet infrastructure are 
more likely to block content on viewpoint grounds.983  Furthermore, in the event that any stakeholder were 

(Continued from previous page)  
974 See, e.g., Reason Foundation Comments at 11; Free Press Comments at 67-68; Public Knowledge Comments at 
106-112; TDI et al. Comments at 9-10; Consumers Union Comments at 3, 13-15; AARP Comments at 13-16.
975 See, e.g., Apple Reply at 2; Twitter Reply at 2; Vimeo Comments at 10-11; Etsy Comments at 4; Mozilla 
Comments at 3; Microsoft Comments at 10-18; ESA Comments at 6-9; Meetup Comments at 2, 7; Internet 
Association Comments at 27-28. 
976 See, e.g., Directors Guild of America et al. Comments at 4; Independent Film & TV Alliance Comments at 3-4; 
Future of Music Coalition Comments at 2; Electronic Gaming Foundation Comments at 4; Writers Guild of America 
West Comments at 18.
977 See, e.g., ADTRAN Comments at 25-26; Cisco Systems Comments at 14; Ericsson Comments at 1; Nokia 
Comments at 2-3, 16.
978 See, e.g., Letter from City of Santa Clara, CA & Santa Clara County Central Fire Protection District to Marlene 
H. Dortch, Secretary, FCC, WC Docket No. 17-108 (filed Dec. 6, 2017); Letter from Robb Davis, Mayor, City of 
Davis, CA to Ajit Pai, Chairman, FCC, WC Docket No. 17-108 (filed Dec. 6, 2017); Letter from Governor Jay 
Inslee, State of Washington, to Chairman Pai, FCC, WC Docket No. 17-108 (filed Dec. 6, 2017).
979 See, e.g., ADT Comments at 5-6; Internet Engineers Comments at 31; Peha Light-Touch Regulation Comments 
at 2, 4; CWA/NAACP Comments at 3, 12-13; American Association of Community Colleges et al. Comments at 14-
16; Harold Hallikainen Comments at 11-12; David Ha Comments at 1, 6.
980 As Judges Williams and Silberman have pointed out, proponents of utility-style regulation have pointed to 
“astonishing[ly]” few incidents that involved the blocking of content or applications.  USTelecom, 825 F.3d at 762 
(Williams, J., dissenting); Verizon, 740 F.3d at 664-65 (Silberman, J., dissenting).  See supra paras. 110-115; 
TechFreedom Reply at 85-86 (“[E]xamples of an ISP actually blocking a competitive application/service from 
accessing its last-mile network are remarkably few.”); Massillon Cable Comments at 7; AT&T Comments at 11; 
infra Part VI.B.  We reject the argument that the blocking of alarm signals alleged by ADT justifies a no-blocking 
rule, because it is unclear if the blocking was intentional and the blocking was resolved informally.  See Letter from 
Michael H. Pryor, Counsel for ADT, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, Attach. at 3 
(filed Oct. 11, 2017).
981 See Title II Order, 30 FCC Rcd at 5648, para. 112 (noting that “many broadband providers still voluntarily 
continue to abide by the 2010 no-blocking rule, even though they have not been legally required to do so by a rule of 
general applicability since the Verizon decision”); ITTA Comments at 3; Ericsson Comments at 10; Welch 
Comments at 5; supra Part III.C.2.
982 See supra paras. 110-115. 
983 See, e.g., Cloudflare, Why We Terminated Daily Stormer (Aug. 16, 2017), https://blog.cloudflare.com/why-we-
terminated-daily-stormer/ (explaining why Cloudflare, which provides reverse proxy, CDN, and DNS services, 
ceased providing these services to the neo-Nazi Daily Stormer website: “[W]e’ve felt angry at these hateful people 
for a long time but . . . remained content neutral as a network. We could not remain neutral after these claims of 
secret support by Cloudflare.”); Timothy B. Lee, Tech companies declare war on hate speech—and conservatives 
are worried, ArsTechnica (Aug. 31, 2017), https://arstechnica.com/tech-policy/2017/08/tech-companies-are-
cracking-down-on-hate-speech/ (“[U]sers across the political spectrum have long criticized technology companies 
for their seemingly arbitrary and non-transparent processes for moderating content on their platforms.”); Jeremy 
Malcolm, Cindy Cohn, and Danny O’Brien, Fighting Neo-Nazis and the Future of Free Expression, Electronic 
Frontier Foundation (Aug. 17, 2017), https://www.eff.org/deeplinks/2017/08/fighting-neo-nazis-future-free-

(continued….)
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inclined to deviate from this consensus against blocking and throttling, we fully expect that consumer 
expectations, market incentives, and the deterrent threat of enforcement actions will constrain such 
practices ex ante.  To the extent that these incentives prove insufficient and any stakeholder engages in 
such conduct, such practices can be policed ex post by antitrust and consumer protection agencies.  

266. Additionally, as urged by the prior Commission when defending the Title II Order, and as 
confirmed in the concurrence in the denial of rehearing en banc by the two judges in the majority in 
USTelecom, the Title II Order allows ISPs to offer curated services, which would allow ISPs to escape the 
reach of the Title II Order and to filter content on viewpoint grounds.984  In practice, the Title II Order 
“deregulates curated Internet access relative to conventional Internet access [and] may induce ISPs to 
filter content more often,” rendering the no-blocking and no-throttling rules ineffectual as long as an ISP 
disclosed it was offering curated services.985  The curated services exemption arising from the Title II 
Order confirms our judgment that transparency requirements, rather than conduct rules, are the most 
effective means of preserving Internet openness.

expression (“Because Internet intermediaries, especially those with few competitors, control so much online speech, 
the consequences of their decisions have far-reaching impacts on speech around the world.”); Aaron Renn, How 
Apple and Google are censoring the mobile Web, New York Post (Aug. 21, 2017), 
https://nypost.com/2017/08/21/how-apple-and-google-are-censoring-the-mobile-web (“What few people yet 
understand is that Google and Apple have used their duopoly status to revoke the First Amendment on mobile 
phones.”); Kevin Robillard, Twitter pulls Blackburn Senate ad deemed ‘inflammatory’, Politico (Oct. 9, 2017), 
https://www.politico.com/story/2017/10/09/marsha-blackburn-twitter-ad-243607 (“Twitter is barring a top 
Republican Senate candidate from advertising her campaign launch video on the service because a line about her 
efforts to investigate Planned Parenthood was deemed “inflammatory.”); Hamza Shaban, Gab is suing Google for 
allegedly violating antitrust laws, Washington Post (Sept. 15, 2017), https://www.washingtonpost.com/news/the-
switch/wp/2017/09/15/gab-is-suing-google-for-allegedly-violating-antitrust-laws/?utm_term=.fa40f5467e2d 
(“Google banned the social media platform from the Google Play Store last month, citing violations of Google’s 
hate speech policies.”); Perry Chiaramonte, Apple censored pro-life group by dropping app, activists say, Fox News 
(Oct. 17, 2017), http://www.foxnews.com/tech/2017/10/17/apple-censored-pro-life-group-by-dropping-app-
activists-say.html (“Tech behemoth Apple has suddenly dropped a pro-life prayer application from its App Store 
after left-wing bloggers complained about it being listed on the store’s directory.”); Ari Breland, Online right fumes 
after YouTube ad crackdown, The Hill (Sept. 30, 2017), http://thehill.com/policy/technology/353213-right-fumes-
after-youtube-ad-crackdown (“YouTube is in hot water with conservative users and creators, with the Google-
owned video giant accused of discriminating against the right as YouTube takes ads off content that it says violates 
the terms of service. . . . ‘Diamond and Silk,’ two prominent YouTube creators who were hit hard by the site’s 
demonetization policies, believe they were targeted for their support for President Trump.”); Nathan Ingraham, 
Google is blocking YouTube on Amazon's Echo Show and Fire TV, Engadget (Dec. 5, 2017), 
https://www.engadget.com/2017/12/05/google-blocking-youtube-on-amazon-echo-show-fire-tv/ (“Google is putting 
its foot down and officially pulling support for YouTube on both the Echo Show and Amazon's Fire TV devices.”); 
Marvin R. Shanken, Apple’s War On Cigars, Cigar Aficionado (Nov. 10, 2017), 
https://www.cigaraficionado.com/article/apple-s-war-on-cigars (“. . . Apple has declared war on cigar smokers. The 
company, one of the biggest in the world, has removed Cigar Aficionado’s Where to Smoke app from its store, and 
says that apps about cigars are no longer allowed in its shop.”); Joe Mullin, PragerU sues YouTube, says it censors 
conservative videos, ArsTechnica (Oct. 25, 2017), https://arstechnica.com/tech-policy/2017/10/prageru-sues-
youtube-says-it-censors-conservative-videos/ (PragerU says that at least 37 of its videos continue to be censored by 
‘restricted mode filtering,’ which limits views based on certain characteristics, including the age of the viewer. 
Those videos include educational content ranging from the legal creation of Israel and the history of the Korean 
War, to the idea of diversity of thought on college campuses.”) (quotation omitted). 
984 USTelecom, 855 F.3d 381, 389 (D.C. Cir. 2017) (Srinivasan, J. and Tatel, J. concurring in denial of rehearing en 
banc).
985 Brent Skorup/Mercatus Center Reply at 14.  See NCTA Comments at 40 (“Ironically, then, the burdens of Title II 
could lead to a less open Internet and thereby frustrate the Commission’s policy goals.”).  
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https://www.washingtonpost.com/news/the-switch/wp/2017/09/15/gab-is-suing-google-for-allegedly-violating-antitrust-laws/?utm_term=.fa40f5467e2d
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3. The Record Does Not Identify Authority for Comprehensive Conduct Rules 

267. The record in this proceeding does not persuade us that there are any sources of statutory 
authority that individually, or in the aggregate, could support conduct rules uniformly encompassing all 
ISPs.  We find that provisions in section 706 of the 1996 Act directing the Commission to encourage 
deployment of advanced telecommunications capability are better interpreted as hortatory rather than as 
independent grants of regulatory authority.  We also are not persuaded that section 230 of the 
Communications Act is a grant of regulatory authority that could provide the basis for conduct rules here.  
Nor does the record here reveal other sources of authority that collectively would provide a sure 
foundation for conduct rules that would treat all similarly-situated ISPs the same. 

a. Section 706 of the 1996 Act

268. We conclude that the directives to the Commission in section 706(a) and (b) of the 1996 
Act to promote deployment of advanced telecommunications capability are better interpreted as hortatory, 
and not as grants of regulatory authority.  We thus depart from the interpretation of those provisions 
adopted by the Commission beginning in the Open Internet Order, and return to a reading of that 
language in section 706 of the 1996 Act consistent with the Commission’s original interpretation.

269. We adopt this reading in light of the text, structure, and history of the 1996 Act and 
Communications Act.  Section 706(a) directs that:

The Commission and each State commission with regulatory jurisdiction 
over telecommunications services shall encourage the deployment on a 
reasonable and timely basis of advanced telecommunications capability 
to all Americans (including, in particular, elementary and secondary 
schools and classrooms) by utilizing, in a manner consistent with the 
public interest, convenience, and necessity, price cap regulation, 
regulatory forbearance, measures that promote competition in the local 
telecommunications market, or other regulating methods that remove 
barriers to infrastructure investment.986  

In turn, section 706(b) provides in pertinent part that “[i]f the Commission’s determination” under an 
annual inquiry into deployment of advanced telecommunications capability “is negative, it shall take 
immediate action to accelerate deployment of such capability by removing barriers to infrastructure 
investment and by promoting competition in the telecommunications market.”987  

270. The relevant text of section 706(a) and (b) of the 1996 Act is reasonably read as 
exhorting the Commission to exercise market-based or deregulatory authority granted under other 
statutory provisions, particularly the Communications Act.  The Commission otherwise has authority 
under the Communications Act to employ price cap regulation for services subject to rate regulation;988 to 
employ regulatory forbearance;989 to promote competition in the local telecommunications market;990 and 

(Continued from previous page)  
986 47 U.S.C. § 1302(a).
987 47 U.S.C. § 1302(b).
988 See, e.g., Policy and Rules Concerning Rates for Dominant Carriers, CC Docket No. 87-313, Second Report and 
Order, 5 FCC Rcd 6786 (1990).
989 47 U.S.C. § 160; see also, e.g., 47 U.S.C. § 332(c)(1) (providing authority to prescribe regulations designating 
provisions of Title II of the Communications Act (other than sections 201, 202, 208) as inapplicable to CMRS 
services or providers).
990 See, e.g., 47 U.S.C. §§ 251-261.
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to remove barriers to infrastructure investment.991  The Commission thus need not interpret section 706 as 
an independent grant of regulatory authority to give those provisions meaning.992  Further, consistent with 
normal canons of statutory interpretation, the language “other regulating methods” in section 706(a) is 
best understood as consistent with the language that precedes it, and thus likewise reasonably is read as 
focused on the exercise of other statutory authority like that under the Communications Act, rather than 
itself constituting an independent grant of regulatory authority.993  This view also comports with the 
Commission’s original interpretation of the language of section 706(a),994 avoids rendering the provisions 
of section 706(a) or (b) surplusage,995 and does not otherwise conflict with the statutory text.  Although 
the term “shall” “generally indicates a command that admits of no discretion,”996 because the Commission 
has other authority under the Communications Act that it can exercise consistent with the direction in 
section 706(a) and (b) of the 1996 Act, our interpretation is not at odds with the use of “shall encourage” 
in section 706(a) or “shall take immediate action” in section 706(b).997  

271. We not only find that the relevant language in sections 706(a) and (b) of the 1996 Act 
permissibly can be read as hortatory, but are persuaded that is the better interpretation.998  For one, 

991 See, e.g., 47 U.S.C. §§ 224, 253, 254, 257.
992 See, e.g., CenturyLink Comments at 39-40; Free State Foundation Comments at 37 (“Prior Commission 
precedents recognized that Section 706 is not an independent grant of agency authority but rather a hortatory 
deregulatory policy statement meant to guide agency action under other statutory sections.”); TechFreedom/ICLE 
Comments, GN Docket No. 14-28 et al., at 74-75 (filed July 17, 2014) (TechFreedom/ICLE 2014 Comments) cited 
in Washington Legal Foundation Comments at 9 n.20; Alamo Reply, Attach. at 11-12 (“Section 706(a) does not 
contain ‘conferrals of authority, but . . . references to the exercise of authority conferred elsewhere.’”); see also 
Verizon, 740 F.3d at 637 (“[T]his language could certainly be read as simply setting forth a statement of 
congressional policy, directing the Commission to employ ‘regulating methods’ already at the Commission’s 
disposal to achieve the stated goal of promoting ‘advanced telecommunications’ technology.”).
993 See, e.g., Alamo Reply, Attach. at 11-12 (“Under the ejusdem generis canon, which Verizon did not apply, the 
catchall—‘other regulating methods that remove barriers to infrastructure investment’—must also refer to 
preexisting authority.” (citation omitted)); Christopher S. Yoo Reply at 5-6 (“The phrase ‘other regulating methods 
that remove barriers to infrastructure investment,’ is a classic catchall clause.  Basic canons of statutory construction 
require that its scope be limited to the terms that precede it.”).
994 See, e.g., Advanced Services Order, 13 FCC Rcd at 24044-48, paras. 69-77.
995 In particular, section 706(a) provides a general, ongoing exhortation for the Commission to encourage 
deployment of advanced telecommunications capability through exercise of other authority, while section 706(b) 
directs the Commission to do so by taking “immediate action” in the event of a negative finding under the section 
706(b) inquiry.  47 U.S.C. § 1302(a), (b).  The direction in section 706(b) of the 1996 Act that the Commission 
exercise other authority by taking “immediate action” in the event of a negative finding under the section 706(b) 
inquiry could, for example, form part of the basis for petition(s) for Commission rulemaking based on such other 
authority in the wake of a negative finding in the section 706(b) inquiry.  Although the Tenth Circuit concluded that 
the possibility of such an interpretation of section 706(b) would not unambiguously compel the conclusion that the 
provision is hortatory, the court’s decision does not limit our ability to rely on that as a factor that persuades us that 
section 706(b) is better read as hortatory.  See In re FCC 11-161, 753 F.3d 1015, 1053-54 (10th Cir. 2014).  
996 See, e.g., Ass’n of Civilian Tech. v. FLRA, 22 F.3d 1150, 1153 (D.C. Cir. 1994).
997 47 U.S.C. § 1302(a), (b).
998 Arguments in the record supporting section 706 of the 1996 Act as granting regulatory authority generally 
contend that this is a permissible interpretation but do not persuade us it is the better reading.  See, e.g., AARP 
Comments at 39-40; ACLP Comments at 26-28; American Association of Community Colleges et al. Comments at 
22; ACA Comments at 72; AT&T Comments at 101-06; Black Women’s Roundtable Comments at 4; CPUC 
Comments at 33; Chamber of Commerce Comments at 7-8; Cogent Comments at 22-24; Comcast Comments at 51; 
CWA/NAACP Comments at 15-17; CompTIA Comments at 6; Cox Comments at 25-27; ESA Comments at 14-16; 
ITIF Comments at 19; NCTA Comments at 57; Public Knowledge Comments at 62; Verizon Comments at 18; 
WISPA Comments at 23-24; WTA Comments at 6; Association of Research Libraries Reply at 13; Software and 
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although the relevant provisions in section 706(a) and (b) identify certain regulatory tools (like price cap 
regulation and regulatory forbearance) and marketplace outcomes (like increased competition and 
reduced barriers to infrastructure investment), they nowhere identify the providers or entities whose 
conduct could be regulated under section 706 if interpreted as a grant of such authority.999  This lack of 
detail stands in stark contrast to Congress’s approach in many other provisions enacted or modified as 
part of the 1996 Act that clearly are grants of authority to employ similar regulatory tools or pursue 
similar marketplace outcomes and that directly identify the relevant providers or entities subject to the 
exercise of that regulatory authority.1000  The absence of any similar language in section 706(a) and (b) of 
the 1996 Act supports our view that those provisions are better read as directing the Commission 
regarding its exercise of regulatory authority granted elsewhere.

272. Indeed, under the Open Internet Order’s theory of section 706(a) and (b) as independent 
grants of authority, the Commission could rely on those provisions to impose duties or adopt regulations 
equivalent to those directly addressed by the provisions of the Communications Act focused on 
promoting competition and/or deployment that go beyond the entities, contexts, and circumstances that 
bounded the Communications Act provisions.  Section 706(a) and (b) direct the Commission to promote 
competition in the local telecommunications market and otherwise encourage the deployment of advanced 
telecommunications capability.  Promoting local competition and/or encouraging the deployment of 
telecommunications networks likewise are key objectives of a number of provisions added to the 
Communications Act by the 1996 Act, each of which were limited in scope to address the actions of 
particular, defined entities and were triggered in particular, defined circumstances.1001  We are skeptical 

(Continued from previous page)  
Information Industry Alliance Reply at 13; see also, e.g., Comcast, 600 F.3d at 658 (section 706 “at least arguably . . 
. delegates” authority to the Commission).
999 See, e.g., Brief of Harold Furchtgott-Roth and Washington Legal Foundation, USTelecom v. FCC, at 13 (filed 
Aug. 6, 2015) (Furchtgott-Roth/Washington Legal Foundation Brief) cited in Washington Legal Foundation 
Comments at 9, n.20.
1000 See, e.g., 47 U.S.C. § 160 (authorizing the Commission to forbear from applying the Act or Commission rules to 
a telecommunications carrier or class of such carriers or a telecommunications service or class of such services); id. 
§ 214(e) (imposing duties on carriers designated as eligible telecommunications carriers for universal service 
support purposes); id. § 224 (requiring certain specified utilities to provide access to poles, ducts, conduit and rights-
of-way); id. § 251 (imposing certain market-opening requirements on telecommunications carriers, local exchange 
carriers (LECs), and incumbent LECs, respectively); id. § 253 (authorizing preemption of state or local requirements 
that prohibit or have the effect of prohibiting the provision of telecommunications services); id., § 254(k) 
(prohibiting telecommunications carriers from subsidizing competitive services with services not subject to 
competition); id., § 259 (providing for regulation of incumbent local exchange carriers to provide access to public 
switched network infrastructure under certain circumstances); id. § 271 (imposing market-opening requirements on 
Bell Operating Companies (BOCs) as a condition of providing in-region long distance services); id. § 652 
(restricting local exchange carriers and their affiliates from acquiring certain ownership interests in cable operators 
in the carriers’ telephone service area and restricting cable operators and their affiliates from acquiring certain 
ownership interests in local exchange carriers in the cable operators’ franchise area).  Our consideration of this as 
one factor persuading us that section 706 of the 1996 Act is better read as hortatory is not undercut by our reliance 
on section 257 as authority for disclosure requirements that provide us information needed to identify potential 
barriers to entry and investment while also helping mitigate any such barriers.  Although section 257 does not 
expressly identify entities from which we can obtain information, other aspects of section 257 persuade us that our 
interpretation of that provision as a grant of authority to obtain the information we require from ISPs is necessary for 
us to carry out our duties under that provision for the reasons discussed above.  See supra Part A.3.  Here, by 
contrast, this consideration combines with many others to collectively persuade us that section 706 of the 1996 Act 
is better read as hortatory.
1001 For example, the 1996 Act amended section 224 of the Communications Act to expand specified 
communications providers’ access to utilities’ poles, ducts, conduit, and rights-of-way to “ensure that the 
deployment of communications networks and the development of competition are not impeded by private ownership 
and control of the scarce infrastructure and rights-of-way that many communications providers must use in order to 

(continued….)
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that at the same time Congress enacted carefully-tailored regulatory regimes codified in various 
provisions of the Communications Act, it simultaneously granted the Commission redundant authority to 
impose those same duties or adopt similar regulatory treatment largely unbound by that tailoring in a 
“Miscellaneous” provision of the same legislation.1002 

273. Our interpretation of section 706 of the 1996 Act as hortatory also is supported by the 
implications of the Open Internet Order’s interpretation for the regulatory treatment of the Internet and 
information services more generally.  The interpretation of section 706(a) and (b) that the Commission 
adopted beginning in the Open Internet Order reads those provisions to grant authority for the 
Commission to regulate information services so long as doing so could be said to encourage deployment 
of advanced telecommunications capability at least indirectly.1003  A reading of section 706 as a grant of 
regulatory authority that could be used to heavily regulate information services—as under the 
Commission’s prior interpretation—is undercut by what the Commission has found to be Congress’ intent 
in other provisions of the Communications Act enacted in the 1996 Act—namely, to distinguish between 
telecommunications services and information services, with the latter left largely unregulated by 
default.1004  

274. In addition, the 1996 Act added section 230 of the Communications Act, which provides, 
among other things, that “[i]t is the policy of the United States . . . to preserve the vibrant and competitive 
free market that presently exists for the Internet and other interactive computer services, unfettered by 
Federal or State regulation.”1005  A necessary implication of the prior interpretation of section 706(a) and 
(b) as grants of regulatory authority is that the Commission could regulate not only ISPs but also edge 

reach customers.”  Implementation of Section 703(e) of the Telecommunications Act of 1996, CS Docket No. 97-
151, Report and Order, 13 FCC Rcd 6777, 6780, para. 2 (1998).  The market-opening framework in sections 251(a)-
(c), 252, and 271 of the Communications Act, applicable respectively to telecommunications carriers, LECs, 
incumbent LECs, and BOCs, also were added by the 1996 Act.  47 U.S.C. §§ 251(a)-(c), 252, 271.  The 1996 Act 
also added provisions to the Communications Act to eliminate regulatory barriers to competition and network 
deployment in certain defined circumstances.  See, e.g., 47 U.S.C. § 160 (regulatory forbearance), id. § 253 
(preemption of state or local requirements that restrict the provision of telecommunications service), id. § 332(c)(7) 
(limitation on state or local regulation of wireless facilities siting).
1002 See, e.g., Free State Foundation Comments at 35-36; TechFreedom/ICLE 2014 Comments at 63, 70-74, 89; 
Alamo Reply, Attach. at 12; Christopher S. Yoo Reply at 7.
1003 See generally Open Internet Order, 25 FCC Rcd at 17968-71, paras. 117-22; see also, e.g., Verizon, 740 F.3d at 
643 (affirming the Open Internet Order’s view that section 706 authority can be exercised even based on a ‘triple-
cushion shot’ theory linking the regulation to deployment of advanced telecommunications capability).
1004 See, e.g., Stevens Report, 13 FCC Rcd at 11520-26, paras. 39-48; see also, e.g., Furchtgott-Roth/Washington 
Legal Foundation Brief at 15 (“It is nonsensical to suggest that the same Congress that went out of its way to protect 
information services from common-carrier requirements simultaneously and sub silentio authorized the Commission 
to compel information service providers to act as common carriers.”).
1005 47 U.S.C. § 230(b)(2).  The Open Internet Order asserted that “[m]aximizing end-user control is a policy goal 
Congress recognized in Section 230(b) of the Communications Act.”  Open Internet Order, 25 FCC Rcd at 17944-
45, para. 71.  In full, however, section 230(b)(3) states that “[i]t is the policy of the United States-- . . . to encourage 
the development of technologies which maximize user control over what information is received by individuals, 
families, and schools who use the Internet and other interactive computer services.”  Id. § 230(b)(3) (emphasis 
added).  Although the rules in the Open Internet Order would have considered the extent to which a network 
management practice is subject to end-user control when evaluating the reasonableness of discrimination, that Order 
does not explain why that (or conduct rules more generally) would better encourage the development of 
technologies for end-user control than would be the case without such rules.  See Open Internet Order, 25 FCC Rcd 
at 17944-45, para. 71.  The Title II Order is similar in this regard.  See Title II Order, 30 FCC Rcd at 5661-62, para. 
139.  Assertions of the sort in those Orders thus provide no basis for concluding that regulating ISPs is likely to 
better “encourage the development of technologies which maximize user control” than the absence of such 
regulations.
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providers or other participants in the Internet marketplace—even when they constitute information 
services, and notwithstanding section 230 of the Communications Act—so long as the Commission could 
find at least an indirect nexus to promoting the deployment of advanced telecommunications capability.  
For example, some commenters argue that “it is content aggregators (think Netflix, Etsy, Google, 
Facebook) that probably exert the greatest, or certainly the most direct, influence over access.”1006  
Section 230 likewise is in tension with the view that section 706(a) and (b) grant the Commission 
regulatory authority as the Commission previously claimed.1007  These inconsistencies are avoided, 
however, if the deployment directives of section 706(a) and (b) are viewed as hortatory.

275. Prior Commission guidance regarding how it would interpret and apply the authority it 
claimed under section 706(a) and (b) of the 1996 Act does not allay our concerns with the interpretation 
of those provisions as grants of regulatory authority.  For example, the Open Internet Order stated that 
section 706 authority only would be used to regulate “communication by wire or radio,” consistent with 
sections 1 and 2 of the Communications Act.1008  Other provisions enacted in the 1996 Act that clearly 
grant authority to promote competition or network deployment themselves generally address either 
facilities being used to engage in communications or the communications themselves, however.1009  Thus, 

1006 ICLE Reply at 52; see also, e.g., ACA Comments at 72-73, n.231 (“ACA also continues to believe that Section 
706 affords the Commission the authority to regulate the practices of Internet edge providers that threaten the free 
and open Internet by interfering with the virtuous cycle of innovation, consumer demand and broadband deployment 
and that it would be inequitable to continue to regulate broadband ISPs but leave Internet edge providers free to 
engage in harmful conduct.”).
1007 See, e.g., CenturyLink Comments at 41; CEI Comments at 4; Washington Legal Foundation Comments at 7-8; 
Alamo Reply at 10-11; Coalition of 83 Organizations et al. Reply at 1.
1008 Open Internet Order, 25 FCC Rcd at 121.  Court precedent has interpreted facilities or equipment within the 
scope of Title I of the Act to grant “at most, . . . general authority . . . to regulate apparatus used for the receipt of 
radio or wire communication while those apparatus are engaged in communication.”  American Library Ass’n v. 
FCC, 406 F.3d 689, 704 (D.C. Cir. 2005) cited in Verizon, 740 F.3d at 640.  
1009 For example, a number of the provisions enacted in the 1996 Act directly address the manner in which entities 
are required or allowed to provide or charge for communications services.  See, e.g., 47 U.S.C. § 214(e)(1) (duty of 
eligible telecommunications carriers to offer and advertise services supported by federal universal service support 
mechanisms); id. § 251(b)(1) (resale of local exchange carriers’ telecommunications services); id. § 251(b)(2) (local 
number portability); id. § 251(b)(3) (dialing parity); id. § 251(b)(5) reciprocal compensation for the transport and 
termination of telecommunications); id. § 251(c)(4) resale of incumbent local exchange carriers’ retail 
telecommunications services); id. § 254(k) (prohibiting telecommunications carriers from subsidizing competitive 
services with services not subject to competition); id. § 271(c)(1)(B) (requiring the offering of various transmission 
services to competitors as a condition of BOCs provide in-region long distance services); id. § 652 (restricting the 
ability of local exchange carriers and their affiliates from providing video service through the acquisition cable 
operators in the carriers’ telephone service area, and vice versa).  Various other provisions regulate access to 
facilities being used for the transmission of communications.  See, e.g., 47 U.S.C. § 224 (requiring certain specified 
utilities to provide access to poles, ducts, conduit and rights-of-way); id. § 251(a) (requiring telecommunications 
carriers to interconnect their networks with other telecommunications carriers and restricting the installation of 
network features and functions that do not comply with certain disability access or interconnection requirements); 
id. § 251(b)(4) (requiring local exchange carriers to provide access to rights-of-way to competing 
telecommunications carriers); id. § 251(c)(2) (requiring incumbent local exchange carriers to interconnect with 
requesting telecommunications carriers); id. § 251(c)(3) (requiring incumbent local exchange carriers to provide 
unbundled access to their networks to requesting telecommunications carriers); id. § 251(c)(5) (requiring incumbent 
local exchange carriers to provide notice of changes in their networks necessary for transmission and routing using 
those networks); id. § 251(c)(6) (requiring incumbent local exchange carriers to allow collocation of equipment 
necessary to allow interconnection or access to unbundled network elements); id. § 259 (providing for regulation of 
incumbent local exchange carriers to provide access to public switched network infrastructure under certain 
circumstances); id. § 271(c)(1)(B) (requiring the offering of access to facilities to competitors as a condition of 
BOCs providing in-region long distance services). 
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applying section 706 of the 1996 Act only to communication by wire or radio would not prevent the 
Commission from replicating such requirements.  In addition, broadband Internet access service itself 
involves communications by wire or radio—as do many other Internet information services.  
Consequently, this Commission guidance also does not resolve tensions between the Commission’s prior 
theory of section 706 authority and the 1996 Act’s general deregulatory approach to information services 
or section 230’s enunciation of the federal policy “to preserve the vibrant and competitive free market that 
presently exists for the Internet and other interactive computer services, unfettered by Federal or State 
regulation.”1010

276. Nor are the specific, problematic implications we identify with the Commission’s prior 
interpretation of section 706 as a grant of authority avoided by the Commission’s explanation that its use 
of such authority must encourage the deployment of advanced telecommunications capability by 
promoting competition or removing barriers to infrastructure investment.1011  Given the already-
recognized nexus between the relevant Communications Act provisions and the promotion of network 
deployment and/or local competition, the record provides no reason to believe the Commission would 
have difficulty demonstrating at least an indirect effect on the deployment of advanced 
telecommunications capability should it wish, as a policy matter, to impose equivalent requirements under 
an assertion of authority under section 706(a) and (b) without adhering to limitations or constraints 
present in the Communications Act provisions.1012  Likewise, the Open Internet Order shows that the 
Commission can readily find that criterion met in order to regulate an information service like broadband 
Internet access service notwithstanding the 1996 Act’s general deregulatory approach for information 
service and the deregulatory Internet policy specified in section 230 of the Act.1013

277. Guidance in the Open Internet Order also asserted that the exercise of section 706 
authority could not be “inconsistent with other provisions of law,”1014 but effectively viewed that as a very 
low bar to satisfy, finding it reasonable to exercise section 706 authority to impose duties on information 
service providers that did not meaningfully “differ[] from the nondiscrimination standard applied to 
common carriers generally.”1015  So long as regulations fall outside the constraints of sections 3(51) and 
332(c)(2) of the Act—upon which the reversal in Verizon was based—neither precedent nor the record 
here demonstrate that the reference to ensuring that any section 706 authority be exercised “[]consistent 

(Continued from previous page)  
1010 47 U.S.C. §230(b)(2). 
1011 Open Internet Order, 25 FCC Rcd at 17970, para. 121.
1012 See Verizon, 740 F.3d at 640.  Perhaps if the Commission required a tighter connection between a given 
regulatory action and promoting deployment of advanced telecommunications capability, it might reduce the 
magnitude of the inconsistency somewhat, but the record does not reveal that such an approach would eliminate it 
entirely or even diminish it to such an extent as to materially strengthen the argument for interpreting the relevant 
provisions of section 706(a) and (b) as grants of regulatory authority.  See, e.g., AT&T Comments at 104-06 
(discussing how the Commission should limit its exercise of section 706 authority).  Such proposals also do not 
address the other reasons for viewing sections 706(a) and (b) as hortatory in light of the statutory text and structure.
1013 See, e.g., Open Internet Order, 25 FCC Rcd at 17968, 17972, paras. 117, 123.
1014 Id. at 17969, para. 119.
1015 Verizon, 740 F.3d at 656.  The Title II Order continued to hold out the possibility that the interpretative canon 
that “the specific governs the general” might allow the use of section 706 of the 1996 Act as authority to 
independently impose requirements already addressed by the Communications Act or other statutory provisions, in 
that regard suggesting questions about whether section 706 of the 1996 Act necessarily would even be viewed as the 
more general provision.  See, e.g., Title II Order, 30 FCC Rcd at 5822, 5828-29, 5830, 5833-34, 5835, paras. 465 
n.1392, 474 n.1434, 476 n.1440, 485 n.1460, 487 n.1468.  



Federal Communications Commission FCC 17-166

167

with other provisions of law” would meaningfully preclude the types of requirements that we find 
difficult to square with the carefully tailored authority in the Communications Act.1016

278. We also are unpersuaded by the Open Internet Order’s citation of legislative history to 
support its interpretation of section 706(a) and (b) as grants of regulatory authority.  The Open Internet 
Order cited a Senate report for the proposition that those provisions of section 706 “are ‘a necessary fail-
safe’ to guarantee that Congress’s objective is reached.”1017  The Commission itself previously noted the 
ambiguous significance of that language.1018  In addition, the relevant Senate bill at the time of the Senate 
report would have directed the Commission, in the event of a negative finding in its deployment inquiry, 
to “take immediate action under this section” and stated that “it may preempt State commissions that fail 
to act to ensure such availability.”1019  The final, enacted version of section 706(b), by contrast, omitted 
the language “under this section,” and also omitted the express preemption language, leaving it 
ambiguous whether the statement in the Senate report was premised on statutory language excluded from 
the enacted provision.1020  For its part, the conference report neither repeats the “fail-safe” language from 
the Senate report nor elaborates on the modifications made to the language in the Senate bill.1021  Even if 
it were appropriate to consult legislative history, we conclude that that history is ultimately ambiguous 
and are not persuaded that it supports interpreting section 706(a) and (b) of the 1996 Act as grants of 

(Continued from previous page)  
1016 Open Internet Order, 25 FCC Rcd at 17969, para. 119.  Conversely, if the fact that a matter is addressed by the 
Communications Act were a more serious constraint on claimed section 706(a) and (b) authority, it is unclear how 
meaningful such claimed authority would be in practice.  It thus likewise would be unclear what affirmative reason 
we would have for interpreting them as grants of authority contrary to the other indicia that they are hortatory.  For 
example, sections 201(b) and 202(a) of the Act prohibit unjust and unreasonable rates and practices and unjust an 
unreasonable discrimination with respect to common carrier services.  47 U.S.C. §§ 201(b), 202(a).  If that 
precluded reliance on section 706(a) and (b) to impose analogous restrictions unbounded by the self-described scope 
of sections 201(b) and 202(a), the Commission seemingly would be left with no authority to adopt conduct rules of 
the sort at issue here after reclassification.  See Title II Order, 30 FCC Rcd at 5724-25, paras. 283-84 (finding that 
conduct rules for broadband Internet access service when classified as a telecommunications service were justified 
as an implementation of sections 201 and 202 of the Act).  Nor do commenters citing other possible uses of section 
706(a) and (b) as authority explain how such exercise of authority could be reconciled with the view that it would be 
a serious constraint on claimed section 706(a) and (b) authority if a matter is addressed by the Communications Act 
(such as in sections 201 and 202, the market-opening provisions in sections 251-261, provisions designed to address 
barriers to infrastructure deployment like sections 224 and 254, or other provisions).  See, e.g., ACLP Comments at 
28 (discussing potential use of section 706 to address harms caused by edge providers); Black Women’s Roundtable 
Comments at 5, 6-7 (discussing potential use of section 706 to address redlining and to provide universal service 
support for broadband Internet access service); Cogent Comments at 22 (discussing potential use of section 706 to 
address Internet interconnection).  Thus, interpreting the Communications Act as a more serious constraint might 
partially address one basis for interpreting section 706(a) and (b) as hortatory, but simultaneously would undercut 
the arguments in the record for interpreting them as grants of authority.
1017 Open Internet Order, 25 FCC Rcd at 17969-70, para. 120 (quoting S. Rep. No. 104-23, at 50-51 (Mar. 30, 
1995)), quoted in Verizon v. FCC, 740 F.3d at 639.
1018 Advanced Services Order, 13 FCC Rcd at 24046, para. 75.
1019 S. 652, § 304(b) (reported in the Senate, Mar. 30, 1995, emphasis added).
1020 47 U.S.C. § 1302(b); see also, e.g., TechFreedom/ICLE 2014 Comments at 79 (“Beyond the Senate committee 
report, there is essentially no discussion of Section 706 in the legislative history.  This would be bizarre if, indeed, 
Section 706 were intended to be alternative to the rest of the Act as a basis for regulation (even without trumping 
specific provisions of the Act).”).
1021 H.R. Conf. Rep. No. 104-458, at 224-25 (Jan. 31, 1996); see also, e.g., Free State Foundation Comments at 36 
(“You would have to believe that a Republican Congress with a deregulatory mandate inserted very vague language 
into the statute to give complete authority over the Internet and broadband to the FCC, but then didn’t tell a soul.  It 
didn’t show up in the writings, it didn’t show up in the summaries.  It didn’t show up in any of the stories at the 
time.” (quoting speech by Commissioner O’Rielly)).
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regulatory authority.

279. The inability to impose penalties to enforce violations of requirements adopted under 
section 706(a) and (b) of the 1996 Act also undercuts arguments that those provisions should be 
interpreted as grants of regulatory authority.1022  Section 706 of the 1996 Act was not incorporated into the 
Communications Act,1023 nor does the 1996 Act provide for it to be enforced as part of the 
Communications Act.1024  Thus, the Communications Act provisions generally authorizing penalties do 
not apply to section 706 of the 1996 Act or rules adopted thereunder.1025  Although the Title II Order 
claimed that section 706 of the 1996 Act included an implicit grant of enforcement authority,1026 even 
under that theory, an ‘implicit’ grant of enforcement authority might enable actions like declaratory 
rulings or cease-and-desist orders, but would not appear to encompass authority to impose penalties given 
the absence of statutory language clearly granting that authority.1027  As a fallback, the Title II Order 

1022 See, e.g., Free State Foundation Comments at 36 (“You would have to believe that the conference committee 
intended to codify Section 706 outside of the Communications Act, thereby separating it from the enforcement 
provisions of the Act, Title V, but somehow we still expected it to be enforced. [The Communications Act was not 
amended to include Section 706.]” (quoting speech by Commissioner O’Rielly)); Furchtgott-Roth/Washington 
Legal Foundation Brief at 13-14 (“Section 706 similarly fails to grant FCC the authority to enforce compliance by 
requiring payment for noncompliance.”).
1023 See, e.g., Telecommunications Act of 1996, § 1(b) (“Except as otherwise expressly provided, whenever in this 
Act an amendment or repeal is expressed in terms of an amendment to, or repeal of, a section or other provision, the 
reference shall be considered to be made to a section or other provision of the Communications Act of 1934 (47 
U.S.C. 151 et seq.).”); id. § 706 (adopting section 706 without any “amendment to, or repeal of, a section or other 
provision”); Broadband Data Improvement Act, Pub. L. No. 110-385 (2008), § 103 (modifying the section 706 
inquiry process by amending “Section 706 of the Telecommunications Act of 1996” (emphasis added)).  Although 
the Verizon court, in addition to other reasoning, referenced the statement in Iowa Utils. Bd. that “Congress 
expressly directed that the 1996 Act . . . be inserted into the Communications Act,” that case dealt only with 
provisions of the 1996 Act that were expressly inserted into the Communications Act.  See Verizon, 740 F.3d at 650 
(quoting AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 377 (1999)).
1024 Where Congress intended a statute outside the Communications Act to be enforced as if it were part of the 
Communications Act, it has expressly stated that in the relevant statute.  See, e.g., Middle Class Tax Relief and Job 
Creation Act of 2012, Pub. L. No. 112-96, 126 STAT. 156, Title VI, § 6003 (2012) (“The Commission shall 
implement and enforce this title as if this title is a part of the Communications Act of 1934 (47 U.S.C. 151 et seq.).  
A violation of this title, or a regulation promulgated under this title, shall be considered to be a violation of the 
Communications Act of 1934, or a regulation promulgated under such Act, respectively.”); NET 911 Improvement 
Act of 2008, Pub. L. No. 110-283, 122 STAT. 2620, § 101 (2008) (amending the Wireless Communications and 
Public Safety Act of 1999 to add a new section 6 and providing in section 6(e)(2): “The Commission shall enforce 
this section as if this section was a part of the Communications Act of 1934.  For purposes of this section, any 
violations of this section, or any regulations promulgated under this section, shall be considered to be a violation of 
the Communications Act of 1934 or a regulation promulgated under that Act, respectively.”); CAN-SPAM Act of 
2003, Pub. L. No. 108-187, 117 STAT. 2699, § 7(b)(10) (2003) (“Compliance with this Act shall be enforced-- . . . 
under the Communications Act of 1934 (47 U.S.C. 151 et seq.) by the Federal Communications Commission with 
respect to any person subject to the provisions of that Act.”).
1025 In pertinent part, to enforce rules under section 503(b)(1) of the Communications Act, the rules must be “issued 
by the Commission under [the Communications] Act.”  47 U.S.C. § 503(b)(1).  Other penalty provisions in the 
Communications Act are specific to narrower topics or the statutory section in which they appear, and thus also 
would not be authorized penalties for violations of rules implementing section 706 of the 1996 Act.  See, e.g., 47 
U.S.C. §§ 202(c), 203(e), 205(b), 214(d), 219(b), 220(d), 223(b), 362(a), 362(b), 386(a), 386(b), 507, 554.
1026 Title II Order, 30 FCC Rcd at 5731, para. 298.
1027 See, e.g., Gold Kist, Inc. v. Dept. of Ag., 741 F.2d 344, 347-48 (11th Cir. 1984) (discussing precedent and 
“hold[ing] that the statute must plainly establish a penal sanction in order for the agency to have authority to impose 
a penalty but that an agency has broad administrative powers to impose administrative sanctions that are not 
penalties as long as the sanctions are reasonably related to the purpose of the enabling statute”).
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asserted, without elaboration, that by relying on the grant of rulemaking authority in section 4(i) of the 
Communications Act to adopt rules implementing section 706 of the 1996 Act, the resulting rules would 
be within the scope of those for which forfeitures could be imposed under the Communications Act.1028  

280. We believe that the better view is that reliance on the Communications Act for 
rulemaking authority alone would not render the resulting rules “issued by the Commission under [the 
Communications] Act” as required to trigger the forfeiture provisions of section 503 of the Act.  Given 
that section 503 is about enforcement consequences from violating standards of conduct specified by, 
among other things, relevant Commission rules, we think that language is best read as focused on rules 
implementing the Commission’s substantive regulatory authority under the Communications Act.  Insofar 
as the substantive standard to which an entity is being held flows not from the Communications Act but 
from the Commission’s assertion of authority under the 1996 Act, we believe that our forfeiture authority 
under section 503 of the Communications Act consequently would not encompass such rules.  The 
practical inability to back up rules implementing section 706 with penalties thus undercuts the Open 
Internet Order’s claim that its interpretation would mean that section 706 of the 1996 Act could serve as a 
“‘fail safe’ that ‘ensures’ the Commission’s ability to promote advanced services.”1029  Under our 
interpretation, by contrast, section 706(a) and (b) of the 1996 Act exhort the Commission to use 
Communications Act authority that it does, in fact, have authority to enforce through penalties.  We thus 
are persuaded that section 706(a) and (b) of the 1996 Act are better interpreted as hortatory, rather than as 
grants of regulatory authority.1030

281. Our conclusion that section 706 of the 1996 Act is better read as hortatory is not at odds 
with the fact that two courts concluded that the Commission permissibly could adopt the alternative view 
that it is a grant of regulatory authority.  Those courts did not find that the Commission’s previous reading 
was the only (or even the most) reasonable interpretation of section 706, leaving the Commission free to 
adopt a different interpretation upon further consideration.1031  Indeed, the D.C. Circuit in Verizon 
observed that the language of section 706(a) “certainly could be read” as hortatory.1032  The court also 
recognized as much with respect to section 706(b), given its lack of clarity.1033  Those cases thus leave us 
free to act on our conclusion here that section 706 is most reasonably read as hortatory, not as an 
independent grant of regulatory authority.

282. We also disagree with arguments that we should keep in place a misguided and flawed 
interpretation of section 706(a) and (b) of the 1996 Act to preserve any existing rules or our ability going 

(Continued from previous page)  
1028 Title II Order, 30 FCC Rcd at 5731, para. 298 n.769.
1029 Open Internet Order, 25 FCC Rcd at 17969-70, para. 120.
1030 Because we otherwise find ample grounds to conclude that section 706(a) and (b) of the 1996 Act are not grants 
of regulatory authority, we need not, and thus do not, address arguments claiming additional reasons to reach that 
same conclusion.  See, e.g., CEI Comments at 3-4; Free State Foundation Comments at 35; Furchtgott-
Roth/Washington Legal Foundation Brief at 1; Interisle Comments at 10; TechFreedom/ICLE 2014 Comments at 
73-74; Washington Legal Foundation Comments at 8-9; Alamo Reply at 9-10; TechFreedom Reply at 7-9.  
Likewise, because we conclude that section 706(a) and (b) do not grant regulatory authority at all, we need not, and 
do not, address the issue of whether any authority under those provisions is, at most, deregulatory authority.  See, 
e.g., CAGW Comments at 5-7; OTI New America Comments at 23; TechFreedom/ICLE 2014 Comments at 75-76; 
Alamo Reply, Attach. at 15.  We also reject arguments that we should wait on the completion of the latest inquiry 
under section 706(b) before evaluating the interpretation of section 706.  See, e.g., OTI New America Reply at 21-
22.  Under the prior interpretation, section 706(a) was a grant of authority independent of section 706(b), and 
particularly insofar as we would not interpret section 706(b) as a grant of authority in any case, we see no reason to 
wait on the results of the inquiry under that provision. 
1031 See, e.g., USTelecom, 825 F.3d at 733-34; In re FCC11-161, 753 F.3d 1049-54; Verizon, 740 F.3d at 636-42.
1032 Verizon, 740 F.3d at 637.
1033 Id. at 641.
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forward to take regulatory action based on such assertions of authority.  We are not persuaded by 
concerns that reinterpreting section 706(a) and (b) of the 1996 Act in this manner could undercut 
Commission rules adopted in other contexts because such arguments do not identify circumstances—nor 
are we otherwise aware of any—where the prior interpretation of the relevant provisions of section 706(a) 
and/or (b) was, in whole or in part, a necessary basis for the rules.1034  We also are unpersuaded by 
arguments for maintaining the prior interpretation in a general effort to retain greater authority to regulate 
ISPs.1035  Given that agencies like the Commission are creatures of Congress,1036 and given our 
responsibility to bring to bear appropriate tools when interpreting and implementing the statutes we 
administer,1037 we find it more appropriate to adopt what we view as the far better interpretation of section 
706(a) and (b) given both the specific context of section 706 and the broader statutory context.  If 
Congress wishes to give the Commission more explicit direction to impose certain conduct rules on ISPs, 
or to impose such rules itself within constitutional limits, it is of course free to do so.  We decline to read 
such wide-ranging authority, however, into provisions that, on our reading today, are merely hortatory, 
and are at best ambiguous.1038 

283. Independently, we also are not persuaded that the prior interpretation of section 706(a) 
and (b) of the 1996 Act would better advance policy goals relevant here.  We have other sources of 
authority on which to ground our transparency requirements without adopting an inferior interpretation of 

1034 See, e.g., Public Knowledge Comments at 63; American Association of Community Colleges et al. Reply at 11; 
Cogent Reply at 11.  Similarly, concerns that our interpretation will limit states’ regulatory authority do not identify 
with specificity any concrete need for such authority beyond any authority provided by state law, even assuming 
arguendo that such authority could have flowed from the prior interpretation of section 706(a).  See, e.g., CPUC 
Comments at 33.  MMTC and NABOB express concerns that disavowing section 706 as a source of authority could 
constrain the Commission’s ability to address “digital redlining.”  MMTC-NABOB Dec. 4 Ex Parte Letter at 5-
8.  They do not explain, however, why other statutory provisions such as section 254 are inadequate to address 
issues of unserved or underserved communities should more ultimately be found to be needed beyond the 
Commission’s other efforts to promote broadband deployment more generally. 
1035 See, e.g., Akamai Comments at 13 (The NPRM “neither points to changed circumstances nor articulates any 
explanation for such a changed interpretation [of section 706], either as a general matter or—as relevant to this 
proceeding—consistent with the Commission’s ‘commitment to a free and open Internet.’”); ESA Comments at 15 
(same); OTI New America Comments at 22 (“For instance, today’s FCC could interpret it as hortatory, but a future 
FCC, if it so chose, could reverse that decision.  Thus, the exercise is futile.  Reinterpreting Section 706 would be 
essentially arbitrary, and the Commission should instead focus on protecting consumers from harmful and 
anticompetitive conduct.”); Level 3 Comments at 14 (“In the absence of Congressional action, however, the 
Notice’s proposal to reclassify consumer Internet access service as an information service, if coupled with a decision 
to interpret Section 706 of the 1996 Act as hortatory rather than a grant of substantive authority, brings substantial 
risk for the internet ecosystem and the public.”); Public Knowledge Comments at 62 (“Thus, a minimizing 
interpretation of Section 706 does not give the Commission a means to pull the statutory rug out from under pro-
consumer and pro-competitive rules under an air of legal inevitability.  For example, the Commission cannot lament 
that it would like to enact certain privacy, transparency, or universal service rules, if only Congress would grant it 
the authority to do so—because Congress already has given it all the authority it needs.  It would be arbitrary and 
capricious for the Commission to gut existing rules by claiming a lack of legal authority that has already been found 
to exist.”).
1036 See, e.g., Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986) (“[A]n agency literally has no power 
to act . . . unless and until Congress confers power upon it.”).
1037 See, e.g., Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2442 (2014) (When interpreting a statute we 
administer, “[e]ven under Chevron’s deferential framework, agencies must operate within the bounds of reasonable 
interpretation.  And reasonable statutory interpretation must account for both the specific context in which . . . 
language is used and the broader context of the statute as a whole.” (citation and internal quotation marks omitted)).
1038 See, e.g., Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 468, (2001) (“Congress . . . does not alter the 
fundamental details of a regulatory scheme in vague terms or ancillary provisions—it does not, one might say, hide 
elephants in mouseholes.”).
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section 706(a) and (b).  With respect to conduct rules, in addition to our decision that limits on our legal 
authority counsel against adopting such rules, we separately find that such rules are not otherwise justified 
by the record here.  Consequently, we need not stretch the words of section 706 of the 1996 Act because 
we can protect Internet freedom even without it.  Rather, we are persuaded to act in the manner that we 
believe reflects the best interpretation given the text and structure of the Act, the legislative history, and 
the policy implications of alternative interpretations.  

b. Section 230 of the Communications Act

284. We are not persuaded that section 230 of the Communications Act grants the 
Commission authority that could provide the basis for conduct rules here.  In Comcast, the D.C. Circuit 
observed that the Commission there “acknowledge[d] that section 230(b)” is a “statement [] of policy that 
[itself] delegate[s] no regulatory authority.”1039  Although the NPRM sought comment on section 230, the 
record does not reveal an alternative interpretation that would enable us to rely on it as a grant of 
regulatory authority for rules here.1040  Instead, we remain persuaded that section 230(b) is hortatory, 
directing the Commission to adhere to the policies specified in that provision when otherwise exercising 
our authority.  In addition, even assuming arguendo that section 230 could be viewed as a grant of 
Commission authority, we are not persuaded it could be invoked to impose regulatory obligations on 
ISPs. In particular, section 230(b)(2) provides that it is U.S. policy “to preserve the vibrant and 
competitive free market that presently exists for the Internet and other interactive computer services, 
unfettered by Federal or State regulation.”1041  Adopting requirements that would impose federal 
regulation on broadband Internet access service would be in tension with that policy, and we thus are 
skeptical such requirements could be justified by section 230 even if it were a grant of authority as 
relevant here.  Consequently, although section 230 is relevant to our interpretation and implementation of 
other statutory provisions, the record does not reveal a basis for relying on it as a source of regulatory 
authority for conduct rules here.

c. Other Provisions in Titles II, III, and VI of the Communications Act

285. Other identified sources of potential authority appear significantly limited and not 
capable of bringing all ISPs under one comprehensive regulatory framework.  The Open Internet Order 
cited provisions in Titles II, III, and VI of the Communications Act in support of the conduct rules 
adopted there, and some commenters echo those theories—generally without elaboration.1042  A number 
of those assertions of authority appear of uncertain validity on this record.  The identified additional 
sources of potential authority, even collectively, do not appear to provide a sound basis for conduct rules 
that would encompass all ISPs.1043  Further, even as to those ISPs that could be subject to conduct rules 

1039 Comcast, 600 F.3d at 652.
1040 Most arguments in the record regarding section 230 take the position that it does not grant regulatory authority 
that we could rely on here.  See, e.g., AARP Comments at 37; CenturyLink Comments at 40-41; Data 
Foundry/Golden Frog Comments at 31; OTI New America Comments at 24; NTCH/Flat Wireless Comments at 5.  
The few suggestions that it could be such a grant of authority do not develop that theory or explain how the 
Commission could adopt a different view than that identified in Comcast.  See, e.g., Internet Association Comments 
at 18; NCTA Comments at 58.
1041 47 U.S.C. § 230(b)(2).
1042 Some comments identified possible sources of authority for rules other than the sorts of conduct rules at issue in 
this proceeding, and we do not discuss such other sources of authority here.  See, e.g., CenturyLink Comments at 54-
55 (speculating about possible authority to impose public safety-related requirements on broadband Internet access 
service).  We also are not persuaded by claims that section 1 of the Act is a grant of regulatory authority here.  See, 
e.g., Union Telephone et al. Dec. 7, 2017 Ex Parte Letter at 5-6.  In this very context, the D.C. Circuit has held that 
section 1 is better understood as a statement of Congressional policy.  See Comcast, 600 F.3d at 654.
1043 We do not formally resolve the potential scope and contours of those claims of authority given the significant 
limitations in the record here and the potential for unanticipated spill-over effects, but the potential weaknesses—

(continued….)
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under those statutory theories, in many cases the scope of conduct that could be addressed appears quite 
limited.  The result of an attempt to exercise the identified potential authority thus would appear, at best, 
to result in a patchwork framework that appears unlikely to materially address many of the concerns 
historically raised to justify conduct rules while being likely to introduce regulatory distortions in the 
marketplace.

286. Authority over ISPs That Also Offer Telecommunications Services.  On this record, 
claims of authority to adopt conduct rules governing ISPs that also offer telecommunications services 
have many shortcomings.  The Open Internet Order contended that ISPs that also offer 
telecommunications services might engage in network management practices or prioritization that reduces 
competition for their voice services, arguably implicating section 201(b)’s prohibition on unjust or 
unreasonable rates or practices in the case of common carrier voice services and/or section 251(a)(1)’s 
interconnection requirements for common carriers.1044  The Open Internet Order never squares these legal 
theories with the statutory prohibition on treating telecommunications carriers as common carriers when 
they are not engaged in the provision of telecommunications service or with the similar restriction on 
common carrier treatment of private mobile services.1045  That Order also is ambiguous whether it is 
relying on these provisions for direct or ancillary authority.  If claiming direct authority, the Open Internet 
Order fails to reconcile its theories with relevant precedent and to address key factual questions.1046  Even 
in the more likely case that these represented theories of ancillary authority, the Open Internet Order’s 
failure to forthrightly engage with the theories on those terms leaves it unclear how conduct rules are 
sufficiently “necessary” to the implementation of section 201 and/or section 251(a)(1) to satisfy the 
standard for ancillary authority under Comcast.1047  The limited, indirect references to section 201 and 
251(a)(1) authority in the record here do not resolve these questions about possible section 201- or 
251(a)(1)-based theories, either.1048  

(Continued from previous page)  
unresolved on this record—nonetheless make us cautious about seeking to rely on them at this time.  Insofar as our 
position regarding these additional potential sources of authority is at least a partial change in course from the 
positions taken in the Open Internet Order—which reflected a broader and/or less questioning view of these 
theories—we conclude that such a change in course is warranted by our analysis here, which identifies details or 
nuances in the required analysis that were not adequately addressed in the Open Internet Order or resolved on this 
record.
1044 Open Internet Order, 25 FCC Rcd at 17972-74, paras. 125-26.
1045 47 U.S.C. §§ 153(51), 332(c)(2).
1046 With respect to section 201, in the Computer Inquiries, for example, when the Commission concluded that 
facilities-based carriers’ actions when offering enhanced services might affect the justness and reasonableness of 
their common carrier offerings under section 201, it responded by exercising ancillary authority, rather than direct 
authority under section 201.  See, e.g., Comp. & Comms. Indus. Ass’n v. FCC, 693 F.2d 198, 212-14 (D.C. Cir. 
1982).  With respect to section 251(a)(1), the Commission has held that that provision only involves the linking of 
networks and not the transport and termination of traffic.  See, e.g., Total Telecommunications Services, Inc. v. 
AT&T Corp., File No. E-97-003, Memorandum Opinion and Order, 16 FCC Rcd 5726, 5736-38, paras. 22-27 
(2001).  The Open Internet Order does not explain why telecommunications carriers would seek to link their 
networks with other carriers by delivering traffic through a broadband Internet access service rather than through 
normal means of direct or indirect interconnection.
1047 See generally Comcast, 600 F.3d 642.
1048 See, e.g., Akamai Comments at 14 (“The Commission’s 2010 Open Internet Order also pointed to a number of 
Title II, III, and VI authorities as support for open Internet protections that would further the Commission’s statutory 
responsibilities to promote competition in voice, audio, and video services.  These authorities provide additional 
support particularly for rules that would protect voice, audio, and video service provided over broadband networks 
in competition with broadband providers’ own voice, audio, or video services.”); AT&T Comments at 108-09 
(“Although the Commission did not elaborate on its rationale, Madison River’s efforts to foreclose over-the-top 
VoIP competition to its regulated interstate telephone services threatened to frustrate the Commission’s obligation to 

(continued….)
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287. The Open Internet Order also noted that section 256 of the Act addresses coordinated 
network planning related to interconnection, but did not put forward a theory for relying on that as 
authority for conduct rule.1049  To the contrary, it cited the holding in Comcast “acknowledging Section 
256’s objective, while adding that Section 256 does not ‘expand[] . . . any authority that the 
Commission[] otherwise has under law.’”1050  To the extent that commenters here mention section 256 at 
all, they do not explain how the Commission could overcome that holding in Comcast for purposes of 
relying on that provision as authority for rules here.1051

288. An alarm company urges us to rely on section 275 of the Act, but we see substantial 
shortcomings in using as a basis for ancillary authority for conduct rules.  Section 275 of the Act imposes 
certain nondiscrimination requirements on incumbent LECs related to alarm monitoring services, along 
with restrictions on all LECs’ recording or use of data from calls to alarm monitoring providers for 
purposes of marketing competing alarm monitoring services.1052  Arguments that ancillary authority based 
on section 275 could support rules that prohibit ISPs that also offer alarm monitoring services from 
blocking or throttling alarm monitoring traffic or engaging in anticompetitive paid prioritization of alarm 
monitoring traffic are premised on a reading of section 275 as a far broader mandate to protecting alarm 
monitoring competition than the specifics of its language support.1053  Given the Commission’s existing 
ability to directly apply the duties and restrictions of section 275 to the specific entities covered by that 
section, the record leaves us unable to conclude that the proposed alarm monitoring-related ISP conduct 
rules are sufficiently “necessary” to our implementation of section 275 to satisfy the standard for ancillary 
authority under Comcast.1054  Nor does the record demonstrate what basis we have for the proposed 
exercise of ancillary authority to regulate any ISPs that fall outside the scope of section 275 but that offer 
alarm monitoring services.1055

ensure that the charges for those services were just and reasonable. . . .  More generally, the Commission could 
invoke ancillary authority to prohibit an ISP from anticompetitively excluding online services that directly compete 
with its own regulated services whenever doing so ‘is necessary to further [the Commission’s] regulation of 
activities over which it [has] express statutory authority’ under Titles II, III, or VI.”); ESA Comments at 16-17 
(“[T]he Commission’s 2010 Open Internet Order pointed to a number of Title II, III, and VI authorities as support 
for open Internet protections that would further the Commission’s statutory responsibilities to promote competition 
in voice, audio, and video services.  These authorities provide additional support particularly for rules that would 
protect online voice, audio, and video service that compete with broadband providers’ own voice, audio, or video 
services.”); NCTA Comments at 57 (“The Commission also could consider other statutory bases for authority for 
enforcement in this area.  Notably, the 2010 Open Internet Order cited various provisions in Titles I, II, III, and VI 
as possible additional grants of authority on top of its Section 706 authority.”).
1049 Open Internet Order, 25 FCC Rcd at 17973-74, para. 126 & n.397.  
1050 Id. (quoting Comcast, 600 F.3d at 659).  
1051 See, e.g., NCTA Comments at 58.
1052 47 U.S.C. § 275(b), (c).  In addition, section 275(a) initially restricted BOCs’ provision of alarm monitoring 
services until 2001.  47 U.S.C. § 275(a).
1053 Compare Letter from Michael H. Pryor, Counsel for ADT, to Marlene H. Dortch, Secretary, FCC, WC Docket 
No. 17-108, Attach. at 5 (filed Oct. 11, 2017) (“Section 275 confers a statutorily mandated responsibility on the 
Commission to protect independent alarm monitoring services from discrimination by network providers offering 
competing alarm services.”) with 47 U.S.C. § 275(a), (b), (c) (restricting BOC provision of alarm monitoring until 
2001, imposing specific nondiscrimination requirements on incumbent LECs, and restricting marketing of 
competing alarm monitoring services by LECs using alarm monitoring calls).
1054 See generally Comcast, 600 F.3d 642.
1055 See, e.g., EchoStar Satellite LLC v. FCC, 704 F.3d 992, 999 (D.C. Cir. 2013) (“The FCC is powerless to wield 
its ancillary jurisdiction, however, where ‘there are strong indications that agency flexibility was to be sharply 
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289. Authority With Respect to Audio and Video.  The Open Internet Order’s theories of 
authority related to Commission oversight of audio and video offerings have significant deficiencies, as 
well.  In that Order, the Commission argued that because local television stations and radio stations 
distributed their content over the Internet, actions by ISPs to block, degrade, or charge unreasonable fees 
for carrying such traffic would interfere with certain statutory responsibilities.1056  Once again, the 
Commission was unclear whether it was asserting direct or ancillary authority.  The Open Internet Order 
cited policy pronouncements from provisions of the Act and associated precedent without any clear 
indication how the underlying authority directly applied to ISPs’ conduct.1057  To the extent that the Open 
Internet Order was claiming ancillary authority, its failure to forthrightly engage with an ancillary 
authority theory again leaves it unclear how conduct rules are sufficiently “necessary” to its 
implementation of these provisions to satisfy the standard for ancillary authority under Comcast,1058 nor 
are these issues adequately addressed by the limited references to this potential authority in the record.1059 

290. We find significant limitations to the Open Internet Order’s theories based on direct 
authority under Title VI of the Act, as well.  The Commission contended in the Open Internet Order that 
“MVPD practices that discriminatorily impede” competing online video are a “related practice” to video 
program carriage agreements and thus subject to the restrictions in section 616(a) of the Act.1060  That 
expansive view of a “related practice” seems challenging to square with the overall structure and 
approach of section 616, which is focused on facilitating program carriage agreements between video 
programming vendors and MVPDs.  But the Open Internet Order suggests that an MVPD/ISP could 
violate rules implementing section 616(a) with respect to the programming of a video programming 
vendor that never even sought a program carriage agreement with that MVPD.  In such cases, there 
appears to be no actual or potential program carriage agreement to which the MVPD/ISP’s conduct would 
be a “related practice[].”1061  Neither the Open Internet Order nor the record here provides a response 
enabling us to address these concerns.1062 

delimited.’  Section 624A’s textual delegation of authority to regulate cable systems, as opposed to all MVPDs, is 
precisely such an indication.” (citation omitted)).
1056 Open Internet Order, 25 FCC Rcd at 17975, para. 128.
1057 For example, the Commission cited sections 303(f) and (h) of the Act as “establishing the Commission’s 
authority to allocate broadcasting zones or areas and to promulgate regulations ‘as it may deem necessary’ to 
prevent interference among stations” without explaining how the ISP conduct rules directly involved the allocation 
of broadcasting zones or areas or interference among stations.  See 47 U.S.C. § 303(f), (h) cited in Open Internet 
Order, 25 FCC Rcd at 17975, para. 128 n.402.  The Commission also cited section 307(g), which appears to 
contemplate the use of licensing to promote the “fair, efficient, and equitable distribution of radio service,” and Nat’l 
Broad. Co., which was a case involving the Commission’s promotion of the “more effective use of radio” through 
chain broadcasting rules covered by an express grant of authority in section 303(i).  See 47 U.S.C. § 307(g) and 
Nat’l Broad. Co. v. U.S., 319 U.S. 190 (1943) cited in Open Internet Order, 25 FCC Rcd at 17975, para. 128 & 
n.403.  However, the conduct rules were not limited to licensing of video or audio service providers and did not 
purport to address a matter expressly addressed by a grant of authority in section 303 like section 303(i).  The 
Commission also cited Southwest Cable, which was a case about the FCC’s ancillary authority.  See United States v. 
Sw. Cable Co., 392 U.S. 157 (1968) cited in Open Internet Order, 25 FCC Rcd at 17975, para. 128 n.402.  
1058 See generally Comcast, 600 F.3d at 642.
1059 See supra note 1048. 
1060 Open Internet Order, 25 FCC Rcd at 17978, para. 132.
1061 47 U.S.C. § 536(a).  To the contrary, the broader structure of section 616(a) seems to contemplate that there 
would be some effort by the video programming vendor to obtain carriage, subject to the possibly of a complaint.  
See id.
1062 See supra note 1048.
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291. The Open Internet Order’s legal theory under section 628 of the Act also appears to have 
substantial shortcomings.  The Open Internet Order contended that “[a] cable or telephone company’s 
interference with online transmission of programming by DBS operators or stand-alone online video 
programming aggregators that may function as competitive alternatives to traditional MVPDs would 
frustrate Congress’s stated goals in enacting Section 628 of the Act” and “[t]he Commission therefore is 
authorized to adopt open Internet rules under Section 628(b), (c)(1), and (j).”1063  Under the terms of the 
statute, that at most could restrict such entities’ conduct if it constitutes “unfair or deceptive acts or 
practices the purpose or effect of which is to prevent or hinder significantly the ability of an MVPD to 
deliver satellite cable programming or satellite broadcast programming.”1064  The cursory discussion in the 
Open Internet Order, while suggesting that ISP practices could have some effect on the viability of stand-
alone MVPDs like DISH, does not provide any meaningful explanation why particular conduct would rise 
to the level of “prevent[ing] or significantly hinder[ing]” DISH (or others) from being able to deliver 
satellite cable programming or satellite broadcast programming.1065  The minimal discussion of this Title 
VI authority in the record here does not remedy that shortcoming either.1066

292. Authority With Respect to Wireless Licensees.  Although the Commission could rely on 
Title III licensing authority to support conduct rules as it has in the past,1067 that historical approach would 
result in disparate treatment of ISPs, enabling conduct rules encompassing wireless ISPs, but not wireline 
ISPs.1068  For the reasons set forth below, we decline to adopt a patchwork of rules that subjects different 
categories of ISPs to different treatment.1069  In addition, applying conduct rules just to such providers 
would have the anomalous result of more heavily regulating providers that face among the most 
competitive marketplace conditions.1070

d. Our Evaluation of Possible Authority for Conduct Rules Confirms 
That Such Rules Are Inappropriate 

293. Our analyses of potential theories of legal authority for conduct rules (other than Title II 
authority relied upon in the Title II Order) persuades us on the record here that ISP conduct rules are 

(Continued from previous page)  
1063 Open Internet Order, 25 FCC Rcd at 17975-76, 178-79, paras. 129, 131.
1064 47 U.S.C. § 548(b).
1065 Although the D.C. Circuit has accepted the possibility that “an MVPD’s lack of commercial attractiveness 
[could] prevent or significantly hinder it from providing satellite programming,” it anticipated the Commission 
acting on the basis of “evidence that [the relevant conduct] ‘hinder[s] significantly,’ . . . an MVPD from competing 
with the incumbent cable operator to deliver satellite programming to customers,” for example. Cablevision Systems 
Corp. v. FCC, 649 F.3d 695, 708, 709 (D.C. Cir. 2011).
1066 See supra note 1048.
1067 See, e.g., Akamai Comments at 13; Digital Policy Institute, Attach. 3; ESA Comments at 16; Catherine Sandoval 
Reply, Attach. April 26, 2010 Reply, GN Docket No. 09-191, WC Docket No. 07-52 at 9-10.
1068 See, e.g., Akamai Comments at 13 (“With respect to mobile broadband service, for example, the Commission 
can rely on what the Supreme Court has described as its ‘expansive powers’ to license spectrum under Title III of 
the Communications Act.”); Digital Policy Institute, Attach. 3; ESA Comments at 16 (same); Catherine Sandoval 
Reply, Attach. April 26, 2010 Reply, GN Docket No. 09-191, WC Docket No. 07-52 at 9-10 (“The FCC need not 
resort to ancillary jurisdiction to regulate wireless ISPs as it specifically reserved direct jurisdiction over wireless 
ISPs under Title III’s licensing conditions and rules.”).
1069 See supra Part d.
1070 See, e.g., Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report 
and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including Commercial Mobile 
Services, WT Docket No. 17-69, Twentieth Report, 32 FCC Rcd 8968, 9037-38, paras. 93-94 (2017) (concluding 
that there is effective competition for mobile wireless services).
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unwarranted.1071  The two provisions most directly on point—section 706 of the 1996 Act and section 
230(b) of the Communications Act—are better read as policy pronouncements rather than grants of 
regulatory authority.1072  In addition, section 230(b)(2) identifies Congress’ deregulatory policy for the 
Internet, explaining that “[i]t is the policy of the United States . . . to preserve the vibrant and competitive 
free market that presently exists for the Internet and other interactive computer services, unfettered by 
Federal or State regulation.”1073  This policy is reinforced by the deregulatory objectives of the 1996 Act 
more generally.1074  Against that policy backdrop, had Congress wanted us to regulate ISPs’ conduct we 
find it most likely that they would have spoken to that directly.  Thus, the fact that the Commission would 
be left here to comb through myriad provisions of the Act in an effort to cobble together authority for ISP 
conduct rules itself leaves us dubious such rules really are within the authority granted by Congress.

294. In addition, the absence of demonstrated statutory authority that could support 
comprehensive conduct rules would leave us with, at most, a patchwork of non-uniform rules that would 
have problematic consequences and doubtful value.  Virtually all of the remaining sources of possible 
authority identified in the Open Internet Order or the record here would encompass only discrete subsets 
of ISPs, such as ISPs that otherwise are providing common carrier voice services; ISPs that otherwise are 
cable operators or MVPDs; or ISPs that hold wireless licenses, among others.  Individually, each of these 
sources of authority would leave substantial segments of ISPs unaddressed by any conduct rules.  In 
addition, most of the remaining sources of authority would, at most, enable the Commission to target 
narrow types of behaviors, including, among other examples, actions by ISPs that otherwise offer 
common carrier voice services to interfere with competing over-the-top voice services or actions by 
certain ISPs that otherwise are video providers that harm the distribution of satellite programming.  
Importantly, substantial questions also remain on the record here about the merits of most of those 
theories of legal authority.  For example, most if not all wired ISPs would appear to fall outside the scope 
of any sound basis of authority for conduct rules addressing the theories of harm identified in the Open 
Internet Order.  This would leave substantial portions of the marketplace unaddressed by conduct rules 

1071 Because we decline to adopt conduct rules here, we need not reach the arguments in the record that imposing 
such rules on ISPs would violate the First Amendment.  See, e.g., Furchtgott-Roth/Washington Legal Foundation 
Comments at 6-10; R Street Comments at 19-20; Geoffrey A. Manne et al., A Conflict of Visions: How the “21st 
Century First Amendment” Violates the Constitution’s First Amendment, 13 First Amend. L. Rev. 319, 343-45 
(2015) cited in R Street Comments at 19 n.68; Tech Knowledge Comments, Attach., 94 Neb. L. Rev. 559, 601-15 
(2016); Alamo Reply, Attach. at 7-8; Brent Skorup/Mercatus Center Reply at 10-13.  We are unpersuaded by the 
suggestion that allowing ISPs to enter paid prioritization arrangements, even if subject to a commercial 
reasonableness standard, would trigger First Amendment scrutiny as a restriction on entities wishing to transmit 
speech on the Internet.  See, e.g., Catherine Sandoval Aug. 30, 2017 Ex Parte Letter, Exh. C at 5-6.  The failure to 
restrict ISPs’ actions through conduct rules does not require ISPs to act in any particular manner, and those 
arguments do not reveal why allowing ISPs to decide whether and when to enter paid prioritization arrangements 
would constitute state action triggering the First Amendment.  See, e.g., Loce v. Time Warner Entertainment 
Advance/Newhouse Partnership, 191 F.3d 256, 266 (2d Cir. 1999) (“The First Amendment applies only to state 
actors.  In order to establish a First Amendment claim against a private entity based on the entity’s relationship to 
the state, a plaintiff must demonstrate, inter alia, ‘a sufficiently close nexus between the State and the challenged 
action of the regulated entity so that the action of the latter may be fairly treated as that of the State itself.’  Such a 
nexus may be found, for example, where a private actor has operated as a ‘willful participant in joint activity with 
the State or its agents.’  In the absence of such a nexus, a finding of state action may not be premised on the private 
entity’s creation, funding, licensing, or regulation by the government.  Nor is a private entity a state actor merely 
because its conduct is authorized by a state law, where its conduct is not compelled by the state.” (citations 
omitted)).
1072 See supra Parts a, b.
1073 47 U.S.C. § 230(b)(2).
1074 See Preamble to the Telecommunications Act of 1996 (“AN ACT To promote competition and reduce regulation 
in order to secure lower prices and higher quality services for American telecommunications consumers and 
encourage the rapid deployment of new telecommunications technologies.”).
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including a number of the largest ISPs.1075 

295. Imposing conduct rules on only some, but not all, ISPs risks introducing regulation-based 
market distortions by limiting some ISPs’ ability to participate in the marketplace in a manner equivalent 
to other ISPs.  ISPs subject to conduct rules would be limited in the ways in which they could manage 
traffic on their networks and/or the commercial arrangements they could enter related to their carriage of 
traffic beyond the requirements to which other ISPs are subject.  As a result, they are likely to face 
increased network costs and network management challenges and see decreased revenue opportunities 
from commercial arrangements relative to existing or potential competitors not similarly constrained by 
conduct rules.1076  In various contexts, the Commission previously has recognized that such artificial 
regulatory distinctions can distort the marketplace and undercut competition.1077  The primary objectives 
of the 1996 Act are “[t]o promote competition and reduce regulation,”1078 and the Commission likewise 
has observed that “[c]ompetitive markets are superior mechanisms for protecting consumers by ensuring 
that goods and services are provided to consumers in the most efficient manner possible and at prices that 
reflect the cost of production.”1079  Thus, the risk that disparate regulatory treatment under patchwork 
conduct rules could harm existing or potential competition is a significant concern.  Even assuming 

(Continued from previous page)  
1075 Wired connections accounted for approximately 30 percent of residential high speed Internet access connections 
as of December 2016 (FCC Form 477 Subscription Data, December 2016); Hal Singer, 2016 Broadband Capex 
Survey: Tracking Investment in the Title II Era (Mar. 1, 2016) (listing the 12 largest ISPs, including a number that 
are primarily or exclusively wired providers), https://haljsinger.wordpress.com/2017/03/01/2016-broadband-capex-
survey-tracking-investment-in-the-title-ii-era.
1076 See, e.g., Cause of Action Comments at 3-4; CEI Comments at 2-3; CenturyLink Comments at 34; Gogo 
Comments at 6; R Street Comments at 22-25; CTIA Reply at 42-43.
1077 See, e.g., BDS Order, 32 FCC Rcd at 3531, para. 158 (explaining that “disparate forbearance treatment of 
carriers providing the same or similar services is not in the public interest as it creates distortions in the marketplace 
that may harm consumers”) pets. for review pending; Implementation of Section 224 of the Act; A National 
Broadband Plan for Our Future, Report and Order and Order on Reconsideration, 26 FCC Rcd 5240, 5317-19, 
5320-21, paras. 174-78, 181 (2011) (asserting that competitive disparities arising from telecommunications carriers 
paying higher pole attachment rates than their cable operator competitors as part of the policy rationale for the 
telecom rate change adopted there), aff'd sub. nom. Am. Elec. Power Serv. Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 
2013); Regulatory Treatment For Broadband Access To the Internet Over Wireless Networks, Declaratory Ruling, 
22 FCC Rcd 5901, 5920, para. 53 (2007) (explaining that interpreting the commercial mobile service definition to 
encompass information services would lead to disparate treatment relative to telecommunications carriers also 
offering the same information service and “would introduce competitive distortions into the marketplace,” and 
“absurd” result that counseled against such an interpretation); Section 257 Proceeding To Identify and Eliminate 
Market Entry Barriers For Small Businesses, Report, 12 FCC Rcd 16802, 16805, para. 3 (1997) (“[T]he 
Commission has taken a variety of measures to fulfill the four national policy objectives set forth in Section 257(b).  
First, with respect to ‘vigorous economic competition,’ we have defined the term ‘market entry barrier’ in a manner 
that facilitates entry by small businesses yet avoids unwarranted regulatory intervention that could distort a 
competitive marketplace.  By including only those impediments that significantly distort market operations and 
harm consumer welfare within the definition of ‘market entry barriers,’ the Commission has recognized that 
economically unjustified intervention actually would thwart the policy goal of promoting vigorous competition.” 
(footnote omitted)); see also, e.g., Comcast Comments at 83 (“In stark contrast to the traditional telecommunications 
marketplace—where incumbent providers long enjoyed state-sanctioned monopolies—all broadband providers have 
been ‘new entrants’ over the last two decades and, therefore, they should all be treated alike.  In other analogous 
contexts, the Commission has long recognized that arbitrary technology-based distinctions distort competition and 
ultimately harm consumers.”); Cox Comments at 28; NCTA Comments at 62 (“[P]arity between fixed and mobile 
providers is necessary to comport with the Commission’s longstanding commitment to ensuring technological 
neutrality and thereby avoiding the creation of unwarranted marketplace distortions.”); ACA Reply at 44.
1078 Preamble to the Telecommunications Act of 1996.
1079 Access Charge Reform, et al., CC Docket Nos. 96-262, 94-1, 91-213, 95-72, First Report and Order, 12 FCC 
Rcd 15982, 16094-95, para. 123 (1997).

https://haljsinger.wordpress.com/2017/03/01/2016-broadband-capex-survey-tracking-investment-in-the-title-ii-era
https://haljsinger.wordpress.com/2017/03/01/2016-broadband-capex-survey-tracking-investment-in-the-title-ii-era
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arguendo that the record demonstrated harms for which conduct rules were warranted—which it does 
not1080—the record does not demonstrate that any incremental benefits from patchwork regulation would 
outweigh the harm from the resulting potential for marketplace distortions.

296. Patchwork conduct rules also would not appear to address many of the theories of harm 
identified in the Open Internet Order.  A number of those theories of harm would need to be addressed by 
comprehensive or near-comprehensive conduct rules.1081  Here, by contrast, substantial segments of the 
marketplace would be left unaddressed by patchwork ISP conduct rules.  Thus, patchwork conduct rules 
that conceivably might be supported by authority identified here would not meaningfully address such 
concerns, even assuming arguendo that the record here supported such theories of harm. 

C. Enforcement 

297. In light of the modifications to our regulations, we also revise our enforcement practices 
under them.  The Internet Freedom NPRM sought comment on the Commission’s Ombudsperson, formal 
complaint rules, and advisory opinions established in the Title II Order.1082  For the reasons discussed 
below, we remove these enforcement mechanisms.  Our existing informal complaint procedures 
combined with transparency and competition, as well as antitrust and consumer protection laws, will 
ensure that ISPs continue to be held accountable for their actions, while removing unnecessary and 
ineffective regulatory processes and unused mechanisms.

298. Open Internet Ombudsperson.  We find that there is no need for a separate 
Ombudsperson and thereby eliminate the Ombudsperson position.  The Title II Order created the role of 
an Ombudsperson “to provide assistance to individuals and organizations with questions or complaints 
regarding the open Internet to ensure that small and often unrepresented groups reach the appropriate 
bureaus and offices to address specific issues.”1083  In particular, the Title II Order tasked the 
Ombudsperson with “conducting trend analysis of open Internet complaints and, more broadly, market 
conditions, that could be summarized in reports to the Commission regarding how the market is 
functioning for various stakeholders . . . . [and] investigat[ing] and bring[ing] attention to open Internet 
concerns, and refer[ing] matters to the Enforcement Bureau for potential further investigation.”1084  We 
agree that it is important for the Commission to have staff who monitor consumer complaints and provide 

(Continued from previous page)  
1080 See supra Part III.C.  
1081 Many theories of harm identified in the Open Internet Order as justifying conduct rules were premised on harm 
flowing from the aggregate effects of practices by ISPs broadly.  See, e.g., Open Internet Order, 25 FCC Rcd at 
17920-21, para. 26 (“[I]f edge providers need to negotiate access or prioritized access fees with broadband 
providers, the resulting transaction costs could further raise the costs of introducing new products and might chill 
entry and expansion.” (footnote omitted)); id. at 17922-23, para. 30 (“[I]f broadband providers could block specific 
content, applications, services, or devices, end users and edge providers would lose the control they currently have 
over whether other end users and edge providers can communicate with them through the Internet.  Content, 
application, service and device providers (and their investors) could no longer assume that the market for their 
offerings included all U.S. end users.”); id. at 17927-28, para. 38 (“Widespread interference with the Internet’s 
openness would likely slow or even break the virtuous cycle of innovation that the Internet enables, and would likely 
cause harms that may be irreversible or very costly to undo.”); id. at 17929-31, para. 42 (“For those who 
communicate and innovate on the Internet, and for investors in edge technologies, there is great value in having 
confidence that the Internet will remain open.” (footnotes omitted)).  Other theories identified harm to the 
marketplace as a whole that could be caused by one or a small number of ISPs.  See, e.g., id. at 17920-21, para. 26 
(“These emerging providers are particularly sensitive to barriers to innovation and entry, and may have difficulty 
obtaining financing if their offerings are subject to being blocked or disadvantaged by one or more of the major 
broadband providers.” (footnote omitted)).
1082 Internet Freedom NPRM, 32 FCC Rcd at 4465-66, paras. 96-99. 
1083 Title II Order, 30 FCC Rcd at 5715, para. 256. 
1084 Id.
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consumers with additional information; however, we disagree that a separate Ombudsperson role is 
necessary to perform this function specifically for transparency complaints.1085  Instead, as suggested in 
the record, we determine that the existing consumer complaint process administered by the Commission’s 
Consumer and Governmental Affairs Bureau is best suited to and will process all informal transparency 
complaints. 1086  

299. We find that staff from the Consumer and Governmental Affairs Bureau—other than the 
Ombudsperson—have been performing the Ombudsperson functions envisioned by the Title II Order.  
Since the existing rules became effective in June 2015, the Consumer and Governmental Affairs Bureau 
has engaged in an ongoing review of informal consumer complaints submitted to the Ombudsperson and 
to the Commission’s Consumer Complaint Center.1087  Many complaints convey frustration or 
dissatisfaction with a person or entity or discuss a subject without actually alleging wrongdoing on which 
the Commission may act; others represent isolated incidents that do not form a trend that allow judicious 
use of our limited resources.  Staff from the Consumer and Governmental Affairs Bureau review all 
informal open Internet complaints received by the Commission, and work with staff in the Enforcement 
Bureau who also monitor media reports and conduct additional research to identify complaint trends so 
the Commission can best target its enforcement capabilities toward entities that have a pattern of violating 
the Communications Act and the Commission’s rules, regulations, and orders.  The Commission’s 
decision not to expend its limited resources investigating each complaint that consumers believe may be 
related to the open Internet rules does not mean that the Commission “has not taken the time to analyze 
these materials” as alleged by some parties in the record.1088  Rather, this ongoing review has helped 
identify trends in this subject matter as well as the many others over which we have jurisdiction and 
which generate far more consumer complaints.1089 

1085 See, e.g., NY City Council Progressive Caucus Comments at 5 (“When a user seeks additional information, the 
Commission must provide rules and an ombudsman to facilitate and enforce those disclosures to that user and the 
world at large.”). 
1086 See, e.g., ADTRAN Comments at 31 (“[T]here is no need for a separate Ombudsperson, since that role can 
readily be fulfilled by the Commission’s Consumer and Governmental Affairs Bureau.”); CenturyLink Comments at 
37 (“The Commission should eliminate the ombudsman, advisory opinions and the broad delegated authority grant 
created by the Title II Order- as well as the Open Internet complaint procedures.  These procedures have not been 
utilized and only create another layer of unnecessary regulatory overhang.”).  We reject as unsupported any 
suggestions that only an Ombudsperson, and not other professional staff from the Consumer and Governmental 
Affairs Bureau, would be able to engage with consumers in beneficial ways.  See, e.g., National Multicultural 
Organizations Comments at 28-29 (“[T]he Ombudsperson serves the important role of protecting and promoting the 
interest of consumers, particularly individuals from more vulnerable populations, who may be new to using 
broadband and have less confidence in their digital literacy.”).  Indeed, the name, purpose, and well-established 
track record for that Bureau make clear its understanding of and responsiveness to consumer concerns.
1087 Quantitative data about these complaints as well as their general subject matter are publicly available, but due to 
the personally identifiable information often included in these complaints, the actual complaints are not typically 
released.  See Consumer Complaint Data Center, https://www.fcc.gov/consumer-help-center-data (last visited Nov. 
20, 2017).  
1088 See NHMC Response at 3; see also Internet Freedom Coalition Reply at 7 (“[The Commission] proposes to 
eliminate the ombudsperson role established to assist consumers without any analysis of the two years of 
communications, approximately 1,500 emails between the ombudsperson and consumers.”). 
1089 See, e.g., Adrian Abramovich, Marketing Strategy Leaders, Inc., and Marketing Leaders, Inc., EB-TCD-15-
00020488, Notice of Apparent Liability, 32 FCC Rcd 5418, para. 1 (“The Enforcement Bureau [] has investigated 
complaints regarding Abramovich’s alleged scheme involving spoofed robocalls. . .”) (Abramovich NAL).  The 
Abramovich NAL also notes that complaints about illegal robocalls are “the number one consumer complaint 
received by the Federal Communications Commission.”  Id. at 5418, para. 1.  See also AT&T Mobility, LLC, Notice 
of Apparent Liability, 30 FCC Rcd 6613, 6618, para. 15 (2015) ( “[T]he Commission has received thousands of 
complaints from AT&T’s unlimited data plan customers alleging that they have had their speeds intentionally 

(continued….)
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300. We emphasize that we are not making any changes to our informal complaint processes.  
Our decision to eliminate the Open Internet Ombudsperson does not impact the existing review of trends 
or existing responses to consumer complaints by the Consumer and Governmental Affairs Bureau and the 
Enforcement Bureau.  Instead, it reduces confusion by making clear that staff specifically trained to work 
with consumers, known as Consumer Advocacy and Mediation Specialists (CAMS), are best suited to 
help consumers by providing them with understandable information about the issue they might be 
experiencing and to help file a complaint against a service provider if the consumer believes the service 
provider is violating our rules.  When a consumer needs additional information that the CAMS cannot 
provide, that complaint is often shared with the expert Bureau or Office to provide additional information 
to the consumer.  

301. Our experience also persuades us that the demand for a distinct Ombudsperson is not 
sufficient to retain the position.  For the 10 month period from December 16, 2016 through November 16, 
2017, the email address and phone number associated with the Ombudsperson received only 38 emails 
and 10 calls related to the open Internet— with only 7 emails and 2 calls coming in during the 5 month 
period between mid-July and mid November 2017.1090  By comparison, during that same time period, the 
Consumer and Governmental Affairs Bureau’s Consumer Complaint Center received roughly 7,700 
complaints that consumers identified as relating to open Internet.1091  These statistics make clear that 
consumers have generally not been seeking out the Ombudsperson position for assistance with concerns 
about Internet openness and that consumers are comfortable working with the Consumer and 
Governmental Affairs Bureau to protect their interests.  

302. Formal Complaint Rules.  We similarly find that it is no longer necessary to allow for 
formal complaints under Part 8 of the Act as we believe that the informal complaint process is sufficient 
in this area.1092  We encourage consumers to file informal complaints for apparent violations of the 
transparency rule in order to assist the Commission in monitoring the broadband market and furthering 
our goals under section 257 to identify market entry barriers.1093  We also note that under the revised 
regulatory approach adopted today, consumers and other entities potentially impacted by ISPs’ conduct 
will have other remedies available to them outside of the Commission under other consumer protection 
laws to enforce the promises made under the transparency rule. 

303. Advisory Opinions.  Because we are eliminating the conduct rules, we find that the 
justification for enforcement advisory opinions no longer exists.  Moreover, our experience with 
enforcement advisory opinions and the evidence in the record would lead us to eliminate the use of 
advisory opinions in the context of open Internet conduct in any event.  The record indicates that 

reduced, and who claim that they purchased an unlimited data plan and are not getting the services that they paid 
for.”).
1090 While there has not been a named Open Internet Ombudsperson since the last person to serve as the 
Ombudsperson resigned from the role on January 6, 2017, CGB staff has continuously monitored the email and 
phone account associated with the Ombudsperson account.  See Margaret Harding McGill, FCC Leaves Vacant Net 
Neutrality Consumer Complaint Contact, Politico (Oct. 13, 2017). 
1091 This figure includes complaints filed through the Consumer Complaint Center and the FCC Call Center for 
which the consumer self-selected the issue “Open Internet/Net Neutrality” or the call center agent selected “Open 
Internet” based on the consumer’s description of the issue, and does not exclude open Internet campaigns.
1092 See, e.g., CenturyLink Comments at 37 (“[E]liminate the Open Internet complaint procedures, which have 
virtually never been used.  Instead, [ ] rely on standard Commission practices to addresses any concerns that may be 
raised in this area going forward.”); ADTRAN Comments at 31 (“[T]here is no need for any special formal 
complaint procedures applicable just to Open Internet issues.”).
1093 See supra Part IV.B.1.
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enforcement advisory opinions do not diminish regulatory uncertainty, particularly for small providers.1094  
Rather they add costs and uncertain timelines since there is no specific timeframe within which to act, 
which can also inhibit innovation.1095  Further, the fact that no ISP has requested an advisory opinion since 
they first became available further demonstrates that they are not needed.

V. COST-BENEFIT ANALYSIS

304. The Internet Freedom NPRM solicited input for a cost-benefit analysis in this proceeding, 
with special emphasis on identifying “whether the decision will have positive net benefits.”1096  There was 
generally favorable record support for conducting this analysis.1097  Relying on the findings discussed 
above in light of the record before us and as a result of our economic analysis, we use a cost-benefit 
analysis framework to evaluate key decisions.  While the record provides little data that would allow us to 
quantify the magnitudes of many of the effects, our findings with respect to the key decisions we make in 
this Order allow for a reasonable assessment of the direction of the effect on economic efficiency (i.e. net 
positive or net negative benefits1098).  This assessment is equivalent to conducting a qualitative cost-
benefit analysis, because the purpose of comparing benefits and costs is to identify whether a policy 
change improves economic efficiency.1099

305. As proposed in the Internet Freedom NPRM, we evaluate maintaining the classification 
of broadband Internet access service as a telecommunications service (i.e., Title II regulation);1100 
maintaining the Internet conduct rule; maintaining the no-blocking rule; maintaining the no-throttling 
rule; and maintaining the ban on paid prioritization.1101  We also evaluate the benefits and costs associated 
with transparency regulations.  We make each of these evaluations by organizing the relevant economic 

1094 See, e.g., ACA Reply at 17 (“For a smaller ISP, seeking a non-binding advisory opinion from the Commission 
offers cold comfort.  Even receiving a favorable advisory opinion does not meaningfully decrease the level of 
regulatory risk smaller ISPs are comfortable taking on. Pursuing an advisory opinion is also costly.  There are direct 
costs associated with preparing and submitting a formal request and opportunity costs associated with waiting for a 
decision to be issued.”); Comcast Comments at 72-73 (“The ‘advisory opinion’ process established in the Title II 
Order offers no real relief from these harmful, unintended consequences of the general conduct standard.”). 
1095 WISPA Comments at 68-69 (“The absence of specific timeframes for the Bureau to act makes the value of 
Advisory Opinions illusory and essentially unavailable to small providers.”); see also supra para. 252.
1096 Internet Freedom NPRM, 32 FCC Rcd at 4468, para. 106.  We reject the argument that the Internet Freedom 
NPRM provided inadequate notice regarding our cost-benefit analysis here.  See INCOMPAS Comments at 83-89.  
The Commission made clear in the NPRM that it “propose[d] to compare the costs and the benefits” of each of the 
“changes for which we seek comment above.”  It also provided detailed guidance to commenting parties about the 
way in which the Commission proposed to conduct its cost-benefit analysis, and the nature of the information it was 
seeking in order to do so.  The result is a robust record on we have based our analysis.  See Internet Freedom 
NPRM, 32 FCC Rcd at 4468-70, paras. 105-16.  Moreover, the NPRM plainly provided “the terms or substance of 
the proposed rule,” 5 U.S.C. § 553(b)(3), and also provided “sufficient factual detail and rationale for the rule to 
permit interested parties to comment meaningfully.”  USTelecom, 825 F.3d at 700.  Nor can there be any question 
that “[t]he final rule” is a “logical outgrowth” of the notice.  Id.  
1097 See, e.g., Free State Foundation Comments at 61; CAGW Comments at 4; ADTRAN Comments at 24; 
CALinnovates Comments at 2-3; AT&T Comments at 10; TechFreedom Reply at 101. 
1098 “Net benefits” are the net present value of benefits minus the net present value of costs.  When benefits exceed 
the costs, the result is net positive benefits, and when costs exceed benefits the result is net negative benefits.
1099 For an explanation of the relationship between cost-benefit analysis and economic efficiency, see Richard O. 
Zerbe, Jr., and Dwight D. Dively, Benefit-Cost Analysis in Theory and Practice at 12-13 (1994).
1100 Throughout this section, when discussing maintaining broadband Internet access service as a 
telecommunications service, we mean as implemented by the Title II Order, where the Commission forbore from 
applying some sections of the Act and some Commission rules.
1101 Internet Freedom NPRM, 32 FCC Rcd at 4468, para. 105.
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findings made throughout the Order into a cost-benefit framework.1102

306. The primary benefits, costs, and transfers attributable to this Order are the changes in the 
economic welfare of consumers, ISPs, and edge providers that would occur due to our actions.  In our 
analysis of the net benefits of maintaining the Title II classification, the Internet conduct rule, and the 
bright-line rules, we compare against a state we would expect to exist if we did not maintain the 
classification or a particular rule.  As explained in the Internet Freedom NPRM, we “recognize that in 
certain cases repealing or eliminating a rule does not result in a total lack of regulation but instead means 
that other regulations continue to operate or other regulatory bodies will have authority.”1103  As discussed 
elsewhere in this Order, when analyzing the net benefits of maintaining the Title II classification, our 
comparison is to a situation where a Title I regime for broadband Internet access service, and antitrust and 
consumer protection enforcement, remain in place.  Further, given this Order’s adoption of a transparency 
rule, when considering net benefits of the current rules we compare against a state where the transparency 
rule we adopt is in effect (as well as the antitrust and consumer protection enforcement that exists under a 
Title I classification).  We also recognize that the actions we analyze separately could potentially be 
interdependent, but we believe a separate consideration of each is a reasonable way to approximate the 
net benefits.1104

307. To conduct the cost-benefit analysis, we first consider the question of maintaining the 
Title II classification of broadband Internet access service.  We next consider approaches to transparency.  
Then to evaluate the Internet conduct rule and the bright-line rules, we assume that we will not maintain 
the Title II classification and we will adopt our transparency rule.  This approach allows us practically to 
evaluate the rules in a way that incorporates the decisions on classification and transparency that we have 
come to in this Order.

308. Maintaining Title II Classification of Broadband Internet Access Service.  We have found 
that the Title II Order decreased investment and is likely to continue to decrease investment by ISPs.1105  
These decreases in investments are likely to result in less deployment of service to unserved areas and 
less upgrading of facilities in already served areas.1106  For consumers, this means some will likely not 
have access to high-speed services over fixed or mobile networks and some will not experience better 
service as quickly as they otherwise would under a Title I classification.  While the evidence in the record 
on the effect of Title II is varied in terms of details due to different methodologies, data, etc., we found 
that the Title II classification did directionally decrease investment by ISPs.1107

1102 We do not recount the analysis underlying each conclusion since that has been presented in the relevant places 
throughout the Order. 
1103 Internet Freedom NPRM, 32 FCC Rcd at 4469, para. 107.
1104 We believe that attempting to assert the nature of these interdependencies, particularly given the limited record 
on such matters, would introduce considerable subjectivity while not likely improving the ability of the analysis to 
guide our decisions.  Moreover, we consider additional regulation, for example, adding an additional rule to a 
baseline package of Title II regulation and another rule (or none) is likely to have greater negative impacts in terms 
of regulatory uncertainty, and distortion of efficient choices, than the baseline package, while at best having little or 
no additional impact on the positive impacts (if any) of each element of the baseline package.  That is, the 
interactions increase uncertainty and the unintended side effects of each element, without making each element 
materially more effective.
1105 See supra Part III.C.1.
1106 Based on our analysis herein, we reject the argument that “[t]he Commission fails to explain why investment, 
rather than increases in speed and deployment, are the relevant measures of the success or failure of the current 
broadband regulatory regime.”  Public Knowledge Dec. 7 Ex Parte at 1.  
1107 Since the Title II Order classified broadband Internet access service under Title II and adopted rules 
simultaneously, it is difficult methodologically to make a clear delineation between the effect of the classification 

(continued….)
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309. As the Internet Freedom NPRM noted, “the networks built with capital investments are 
only a means to an end . . . the private costs borne by consumers and businesses of maintaining the status 
quo [i.e., Title II classification] result from decreased value derived from using the networks.”1108  Ideally, 
we would estimate consumers’ and businesses’ valuations of the service or service improvements 
foregone caused by Title II classification.  Unfortunately, the record before us does not allow for such 
estimation.  We can reasonably conclude, however, that providers expect to recoup their investments over 
time through revenues generated by employing the networks resulting from the investment.  Since these 
revenues come from consumers and businesses who are willing to pay at least their value of the service, 
the investment foregone due to Title II is a lower bound on the value consumers lose if the FCC maintains 
the Title II classification.  This is a conservative estimate as the social welfare impact of this forgone 
investment would likely have been positive, because frequently (1) a customer’s willingness to pay 
exceeds what the customer actually pays, and (2) the provider may make an economic profit.  We 
therefore conclude that the private costs of maintaining a Title II classification due to foregone network 
investment are directionally negative and likely constitute at least several billion dollars annually based 
on the record.

310. The Commission also asked in the Internet Freedom NPRM about additional costs that 
could result from foregone network investments.1109  When regulation discourages investment in the 
network, society is likely to lose some spillover benefits that the purchasers of broadband Internet access 
do not themselves capture.  Such forgone benefits can include network externalities (the network becomes 
more valuable the more users are on the network, but individual ISPs do not capture all of these, as they 
are obtained by end users on other ISPs’ networks),1110 and improvements in productivity and innovation 
that occur because broadband is a general-purpose technology.  The record provides little information that 
could be used to quantify such costs, but it is reasonable to conclude that there are social costs beyond the 
private costs associated with the foregone investment.1111

311. Next, we consider the benefits associated with maintaining the Title II classification.  The 
relevant comparison is what incremental benefit the Title II classification provides over and above the 
Title I scenario.  In the Title I scenario, the FTC has jurisdiction over broadband Internet access service 
providers.  The record does not convince us that Title II classification per se provides any benefit over 
and above Title I classification.  We also find above that the record does not provide evidence supporting 
the conclusion that the Title II classification affects edge investment.  To the extent Title II provides a 
benefit, it appears to do so by serving as a legal basis relied upon to adopt rules.  Therefore, in this cost-
benefit analysis we conclude the incremental benefits of maintaining the Title II classification are 
approximately zero.1112  

312. Finding that the benefits of maintaining the Title II classification are approximately zero, 

and the rules.  However, the theoretical underpinnings of our finding about the effect of Title II specifically also 
support the finding of a negative impact on investment as a result of Title II per se.  See supra paras. 93-98.
1108 Internet Freedom NPRM, 32 FCC Rcd at 4469, para. 110.
1109 Id. at 4470, paras. 111-13.
1110 See supra para. 119.
1111 See, e.g., Letter from Thomas J. Navin, Counsel to Corning Inc., to Marlene Dortch, Secretary, FCC, WC 
Docket No. 17-84, Attach. A (filed Oct. 20, 2017), 
https://ecfsapi.fcc.gov/file/1020823627435/Corning%20Ex%20Parte.pdf (Hal Singer, Ed Naef, Alex King, 
Economists Incorporated and CMA Strategy Consulting, Assessing the Impact of Removing Regulatory Barriers on 
Next Generation Wireless and Wireline Broadband Infrastructure Investment at 35-45 (June 2017) (discussing the 
impact of additional investments on spillover effects and economic output).  
1112 To the extent the benefits of maintaining the Title II classification rest in Title II supporting the rules, those 
benefits are accounted for in our analysis of the rules themselves, below. 

https://ecfsapi.fcc.gov/file/1020823627435/Corning%20Ex%20Parte.pdf
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coupled with our finding that the private and social costs are positive, we conclude that maintaining the 
Title II classification would have net negative benefits.  Thus, maintaining the Title II classification 
would decrease overall economic welfare, and our cost-benefit analysis supports the decision to reclassify 
broadband Internet access service as a Title I service.

313. Evaluating Transparency Rules.  As discussed already, we find that the benefits of a 
transparency rule are positive based on the record.1113  Given our decision to classify broadband Internet 
access service under Title I, the benefits of a transparency rule are expected to be of considerable 
magnitude since it is a key element of our approach of relying on enforcement under antitrust and 
consumer protection law to prevent and remedy harmful behaviors by ISPs.  Numerous commenters 
indicate the benefits of a free and open Internet are large, so to the extent a transparency rule under our 
Title I approach is important for maintaining a free and open Internet, we can conclude the benefits are 
positive and considerable.  Furthermore, transparency can provide other benefits in terms of consumer 
welfare.  Namely, if transparency helps mitigate economic deadweight loss due to information asymmetry 
or if it helps consumers better satisfy their preferences in their purchasing decisions, then additional 
benefits will accrue.  We therefore conclude that our transparency approach, as well as the transparency 
approaches in the Open Internet Order and the Title II Order, all have positive benefits.

314. The costs of the transparency rules may vary given differences in their implementation.  
Comparing the transparency approach in the Open Internet Order and the Title II Order, we conclude the 
costs were greater for the latter.  Based on the record, we determined above that the additional 
transparency requirements in the Title II Order were particularly burdensome.1114  Although the record is 
limited on the costs of these transparency rules, the Commission’s Paperwork Reduction Act (PRA) 
filings indicate the Title II Order transparency rule increased the burden on the public by thousands of 
hours per year, costing hundreds of thousands of dollars.1115  While we do not have specific information 
on our transparency rule’s costs, it is fairly similar to that in the Open Internet Order.  Therefore, we 
conclude that a reasonable approximation for the PRA burden associated with our rule is approximately 
half the preceding burden estimate.1116  We recognize there are other costs to this requirement not 
accounted for in the PRA estimate, though the PRA estimate provides a starting point for sizing the costs, 
particularly as we compare several alternative transparency approaches.  

315. Combining our conclusion about the benefits of a transparency rule with our assessments 
of the costs of the several transparency rules, we conclude that the transparency rule in the Title II Order 
would have the smallest net positive benefit of the three.  That is because we do not believe the additional 
elements of the Title II Order transparency regime have significant additional benefits but they do impose 
significant additional costs.1117  However, our transparency rule would have a larger net positive benefit 
than the transparency rule in the Title II Order.  Therefore, our cost-benefit analysis of the transparency 
alternatives supports our decision to adopt a transparency rule more limited than the one in the Title II 

1113 Supra Parts IV.A.2, IV.B.1.
1114 See supra Parts IV.A.2, IV.B.1.
1115 CenturyLink estimated, between February 2015 and February 2017, 825 employee hours were required annually 
to meet the enhanced transparency requirements of the Title II Order.  CenturyLink Declaration of Jeff Glover at 2.  
AT&T, Verizon, Comcast, Charter, all being considerably larger than CenturyLink, likely each incurred at least 
another 825 hours, while other large ISPs like Cox, Altice, Frontier conservatively would have also each incurred 
half as many hours as CenturyLink, for a total of 5,362.5 (= 5 x 825 + 3 x 412.5) hours, or, at a low $25/hour, over 
$134,000 per year.  Because compliance costs do not scale with size, adding in the hours spent by smaller ISPs not 
exempted from this provision would substantially increase these numbers. 
1116 In the same period, CenturyLink estimated its costs of meeting the Open Internet Order’s transparency 
requirement to be 52.1 percent of its costs of meeting the Title II Order’s enhanced requirements.  CenturyLink 
Declaration of Jeff Glover at 2.
1117 See supra Part IV.A.2. 
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Order.

316. Maintaining the Internet Conduct Rule.  We have determined elsewhere that the Internet 
conduct rule has created uncertainty and ultimately deterred innovation and investment.  The record does 
not provide sufficient information for us to estimate the magnitude of this effect.  However, we do find 
that maintaining the Internet conduct rule imposes social costs in terms of increased uncertainty, reduced 
investment, and reduced innovation.1118

317. We also find above that the benefits of the Internet conduct standard are limited if not 
approximately zero.  In this cost-benefit analysis, we consider the incremental benefit of the Internet 
conduct standard relative to the regulatory environment created by this Order.  The regulatory 
environment created by this Order will have antitrust and consumer protection enforcement in place 
through the FTC.  We find that the Internet conduct standard provides approximately zero additional 
benefits compared to that baseline.

318. Based on the record available, we conclude that maintaining the Internet conduct 
standard would impose net negative benefits.  The costs of the rule are considerable as the evidence 
shows that it had large effects on consumers obtaining innovative services (as demonstrated by the zero-
rating experiences).  The innovations that were delayed or never brought to market would likely have cost 
many millions or even billions of dollars in lost consumer welfare.  At the same time, for the reasons 
explained already, the benefits of the conduct rule are approximately zero.  This leads us to conclude that 
the Internet conduct standard has a net negative effect on economic welfare, and supports our decision not 
to maintain the Internet conduct rule.

319. Maintaining the Ban on Paid Prioritization. We have determined elsewhere in this Order 
that the ban on paid prioritization has created uncertainty and reduced ISP investment.1119  We also find 
that the ban is likely to prevent certain types of innovative applications from being developed or adopted.  
The record does not provide sufficient information for us to estimate the magnitude of these effects.  
However, we do find that maintaining the ban on paid prioritization imposes substantial social costs. 

320. We also find above that the benefits of the ban on paid prioritization are limited.  In this 
cost-benefit analysis, we consider the incremental benefit of the ban on paid prioritization relative to the 
regulatory environment created by this Order.  The regulatory environment created by this Order will 
have antitrust and consumer protection enforcement in place.  So we must ask what the ban on paid 
prioritization provides in additional benefits when compared to that baseline.  We concluded that 
transparency combined with antitrust and consumer enforcement at the FTC will be able to address the 
vast majority of harms the ban on paid prioritization is intended to prevent.  To the extent there are harms 
not well addressed by this enforcement, we would expect those cases to be infrequent and involve 
relatively small amounts of harm, though the record does not allow us to estimate this magnitude.1120  The 
record therefore supports a finding of small to zero benefits.

321. Based on the record available, we conclude that maintaining the ban on paid prioritization 
would impose net negative benefits.  The record shows that in some cases innovative services and 
business models would benefit from paid prioritization.1121  At the same time, for the reasons explained 
already, the benefits of maintaining the ban are small or zero.  We therefore conclude that the ban on paid 

1118 See supra Part IV.B.2.a.
1119 See supra Part IV.B.2.b.
1120 Antitrust law, in combination with the transparency rule we adopt, is particularly well-suited to addressing any 
potential or actual anticompetitive harms that may arise from paid prioritization arrangements.  While antitrust law 
does not address harms that may arise from the legal use of market power, we have found that such market power is 
limited, and ISPs also have countervailing incentives to keep edge provider output high and keep subscribers on the 
network.  See supra Part IV.B.2.b.  
1121 See supra Part IV.B.2.b.
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prioritization has a net negative effect on economic welfare.  This conclusion supports our decision to not 
maintain the ban on paid prioritization. 

322. Maintaining the Bans on Blocking and Throttling. We find that the costs of these bans are 
likely small.  This is supported by the fact that ISPs voluntarily have chosen in some cases to commit to 
not blocking or throttling.1122  However, we also recognize that these rules may create some compliance 
costs nonetheless.  For example, when considering new approaches to managing network traffic, an ISP 
must apply due diligence in evaluating whether the practice might be perceived as running afoul of the 
rules.  As network management becomes increasingly complex,1123 the compliance costs of these rules 
could increase.  

323. Having adopted a transparency rule, we find the benefits of bans on blocking and 
throttling are approximately zero since the transparency rule will allow antitrust and consumer protection 
law, coupled with consumer expectations and ISP incentives, to mitigate potential harms.  That is, we 
have determined that replacing the prohibitions on blocking and throttling with a transparency rule 
implements a lower-cost method of ensuring that threats to Internet openness are exposed and deterred by 
market forces, public opprobrium, and enforcement of the consumer protection laws.1124  We conclude 
therefore that maintaining the bans on blocking and throttling has a small net negative benefit, compared 
to the new regulatory environment we create (i.e. Title I classification and our transparency rule).

VI. ORDER

A. Denial of INCOMPAS Petition to Modify Protective Orders

324. INCOMPAS requests that we modify the protective orders in four recent major 
transaction proceedings involving Internet service providers to allow confidential materials submitted in 
those dockets to be used in this proceeding.1125  INCOMPAS argues that the materials “are necessary to 
understanding and fully analyzing incumbent broadband providers’ ability and incentives to harm edge 
providers.”1126  The motion is opposed by the three companies whose materials would be most affected—
Comcast, Charter and AT&T—as well as by Verizon.1127  For the reasons set forth below, after carefully 
“balancing . . . the public and private interests involved,”1128 we deny INCOMPAS’s request.

325. The Commission’s protective orders limit parties’ use of the materials obtained under the 
protective order solely to “the preparation and conduct” of that particular proceeding, and expressly 

1122 See supra Part IV.B.2.c.
1123 See supra para. 254; see also Nokia Comments at 17-18 (asserting bright line no-throttling rule harmed 
development of innovative network management programs). 
1124 See supra paras. 263-264.
1125 Motion of INCOMPAS to Modify Protective Orders, WC Docket No. 17-108 (filed July 17, 2017) (INCOMPAS 
Motion); see also Support of Motion of INCOMPAS to Modify Protective Orders, filed by Public Knowledge, WC 
Docket No. 17-108 (filed July 31, 2017).  The four proceedings involve Charter Communications’ acquisition of 
Time Warner Cable, Inc. and Bright House Networks, MB Docket No. 15-149; Comcast Corp.’s proposed 
acquisition of Time Warner Cable, Inc., MB Docket No. 14-57; AT&T Inc.’s acquisition of DirecTV, MB Docket 
No. 14-90; and Comcast Corp.’s acquisition of NBC Universal, Inc., MB Docket No. 10-56.
1126 INCOMPAS Motion at 11.
1127 Comcast Corp.’s Opposition to Motion of INCOMPAS to Modify Protective Orders, WC Docket No. 17-108 
(filed July 27, 2017) (Comcast Opposition); Opposition to Motion of INCOMPAS to Modify Protective Orders, 
filed by Charter Communications, Inc., WC Docket No. 17-108 (filed July 27, 1017) (Charter Opposition); 
Opposition of AT&T Services Inc. to Motion of INCOMPAS to Modify Protective Orders, WC Docket No. 17-108 
(filed July 27, 2017) (AT&T Opposition to INCOMPAS); Verizon’s Opposition to INCOMPAS’s Motion to Modify 
Protective Orders, WC Docket No. 17-108 (filed Aug. 8, 2017) (Verizon Opposition).
1128 See FCC v. Schreiber, 381 U.S. 279, 289-90 (1965).
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prohibit the materials being used “for any other purpose, including . . . in any other administrative, 
regulatory or judicial proceedings.”1129  The terms of the relevant protective orders therefore prohibit 
INCOMPAS from using the confidential materials it obtained in those prior dockets in the current 
proceeding.  Further, parties reasonably expect that the information they submit pursuant to the strictures 
of a protective order will be used in accordance with the terms of that order and that the order’s explicit 
prohibitions will not be changed years later.1130

326. Before discussing the substance of INCOMPAS’s request, we note that, as a formal 
matter, the Commission does not modify protective orders to allow materials to be used in a different 
proceeding.  Rather, where we find that the public interest is served by submitting certain materials into a 
docket, we do so, subject to a protective order specific to that proceeding if the material is confidential.1131  
That is true whether the materials have been submitted in prior proceedings or not.  The question before 
us, then, is whether we will require the relevant parties to submit into this docket the presumptively 
confidential information INCOMPAS has identified.

327. The Commission is not required to enter into the record and review every document that 
a party to a proceeding deems relevant, especially where, as here, those documents may number in the 
tens of thousands.1132  Nor, as a general matter, does the Commission allow for discovery by parties—
which is essentially what INCOMPAS seeks here—except in adjudications that have been set for 
hearing.1133  The Commission has broad discretion in how to manage its own proceedings,1134 and we find 
several problems with requiring the materials INCOMPAS seeks to be submitted into this rulemaking 
docket.

328. First, much of the material INCOMPAS seeks is now several years old and INCOMPAS 
has offered little demonstration of its relevance to this proceeding.  For example, Comcast’s ability to 
discriminate against online video providers in 2009 and 2010 shines little light on its ability to do so 
now.1135  Also, as the opponents argue, many of the confidential materials cited by the Commission in its 

1129 See, e.g., Applications of Charter Communications, Inc. at al. for Consent to Assign or Transfer Control of 
Licenses and Authorizations, Order, 30 FCC Rcd 10360, 10392, para. 11 (2015).
1130 That is not to imply, however, that the Commission cannot request the submission of information in a 
proceeding simply because it has been provided pursuant to a protective order in another proceeding.  
1131 See Applications of Charter Communications, Inc. at al. for Consent to Assign or Transfer Control of Licenses 
and Authorizations, Order, 30 FCC Rcd 10360, 10368, para 16 n.56 (2015); Investigation of Certain Price Cap 
Local Exchange Carrier Business Data Services Tariff Pricing Plans; Special Access for Price Cap Local Exchange 
Carriers, Order and Protective Order, 30 FCC Rcd 13680, 13683-85 paras. 10, 13 & n.29 (WCB 2015).  Depending 
on the material, the Commission either makes new requests of the owners of the materials or, where there are too 
many owners to make that course practical, issues a public notice stating that the material will be placed in the 
record of the new proceeding and providing the owners an opportunity to object.  
1132 SBC Communications, Inc. v. FCC, 56 F.3d 1484, 1496 (D.C. Cir. 1995) (citing Vermont Yankee Nuclear Power 
Corp. v. NRDC, 435 U.S. 519, 549 (1978)) (upholding Commission determination not to include in the record 
additional HSR documents submitted to DOJ in connection with same transaction).
1133 See 47 CFR § 1.311; WETM-TV, Inc., Memorandum Opinion and Order, 88 FCC 2d 1399, 1404, para. 13 
(1982).  Indeed, even in formal complaint proceedings, discovery is at the discretion of the Commission.  See 
Marpin Telecoms and Broadcasting Company Limited v. Cable & Wireless, Inc., Order, 18 FCC Rcd 508, 510-12, 
paras. 8-9 (2003).
1134 47 U.S.C. § 154(j); Marpin Telecoms and Broadcasting Company Limited v. Cable & Wireless, Inc., 18 FCC 
Rcd at 511, para. 9; see Hi-Tech Furnace Sys. Inc. v. FCC, 224 F.3d 781, 789 (D.C. Cir. 2000).  See generally FCC 
v. Schreiber, 381 U.S. at 289-90.
1135 Moreover, the conditions that the Commission attached to the Comcast/NBCU transaction are set to expire on 
their own terms in January 2018.  Applications of Comcast Corporation, General Electric Company and NBC 

(continued….)
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prior transaction decisions were cited as part of a larger group of mostly publicly available 
information.1136  Having the competitively sensitive information from those transactions in this record 
would therefore not significantly add to the Commission’s understanding of the issues, especially since 
the participants in the current proceeding and the Commission already have available the Commission’s 
prior conclusions and reasoning, as well as the underlying public information.  

329. Second, INCOMPAS asks for information only from the few industry participants who 
happen to have had large transactions before the Commission.  But where the Commission has sought 
information in large rulemaking proceedings, it sought information from the entire industry, not just from 
a select few participants.1137  Particularly given that there are thousands of ISPs doing business in the 
United States,1138 INCOMPAS does not address how a quite incomplete picture of industry practices 
could meaningfully improve the Commission’s analysis.1139  

330. Third, granting the request would pose several administrative difficulties.  It is unclear 
how much of the material INCOMPAS seeks is still in the possession of the parties: the relevant portions 
of the proceedings are finished, and many of the materials may have been destroyed.  And what is 
available at the Commission would be difficult and costly to produce.1140  Making the information 
available to others also would be administratively difficult.  For example, in the recent Business Data 
Services proceeding, the Commission made the competitively sensitive data available for review only 
through a secure data enclave, a process which took significant time and resources to establish.1141  And in 
most Commission proceedings, the parties who own the confidential information are required to provide 
that material directly to persons who seek to review it pursuant to terms outlined in the applicable 
protective order.  Here, in contrast, it is likely that the Commission itself would have to make the 
confidential information available, further depleting scarce Commission resources.

331. Finally, as noted above, the materials INCOMPAS seeks were provided pursuant to 
express assurances against their use in future proceedings.

332. INCOMPAS cites two examples in which the Commission staff placed into the record 
competitively sensitive materials originally submitted in another docket.1142  We find both inapposite.  As 

Universal, Inc. For Consent to Assign Licenses and Transfer Control of Licenses, MB Docket No. 10-56, 
Memorandum Opinion and Order, 26 FCC Rcd 4238, 4381, Appx. A (2011) (Comcast/NBCU Order).
1136 See, e.g., AT&T Opposition to INCOMPAS at 13; Comcast Opposition at 6, n.17. 
1137 See infra para. 334 (noting that the transaction proceedings INCOMPAS focuses on involved some of the 
nation’s largest broadband providers).  Transaction review is an adjudicatory matter, involving the entities engaging 
in the transaction—not the entire industry or marketplace. 
1138 Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, Internet Access Service Report 
at 27, Fig. 30 (Apr. 2017), https://apps.fcc.gov/edocs_public/attachmatch/DOC-344499A1.pdf. 
1139 While the applicants in these transactions have a large percentage of the nation’s Internet access subscribers, 
they are nonetheless a small percentage of the number of providers. 
1140 Most of the materials INCOMPAS seeks were provided to the FCC as part of a large electronic document 
production, delivered on computer hard drives.  The FCC would need to obtain proper software to view the 
materials, re-load the production, and then review the tens of thousands of documents to select the relevant ones.  
This would cost the agency significant time and funding.  Further, not all documents are available in digital format, 
which would create additional administrative burdens to first organize and digitize the relevant materials. 
1141 Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services, Order and Data 
Collection Protective Order, 29 FCC Rcd 11657 (WCB 2014).
1142 See INCOMPAS Motion at 12.

https://apps.fcc.gov/edocs_public/attachmatch/DOC-344499A1.pdf


Federal Communications Commission FCC 17-166

189

an initial matter, we note that the Commission is not bound by its staff’s prior decisions.1143  The first 
example INCOMPAS cites involved a series of spectrum license transfers between wireless 
telecommunications companies where the Commission added confidential data to the docket under a new 
protective order.  When evaluating transactions such as these, the Commission regularly uses subscriber 
data derived from regular periodic confidential filings made by all telecommunications companies to 
determine market shares.  In such transactions, this use of subscriber data is often the only way to 
calculate market share, which is a critical element to analyzing the potential competitive harms of the 
proposed transaction.  Balancing that need against the potential competitive harm to providers, we have 
determined that allowing that material to be reviewed pursuant to a protective order best serves the public 
interest.  For the reasons expressed above, we do not reach the same conclusions with respect to the 
materials here.  

333. INCOMPAS also cites the recent investigation of certain business data services tariffs, in 
which the Commission placed the record of the contemporaneous business data services rulemaking 
proceeding into the docket of the tariff investigations.  As the opponents note, the tariff investigation was 
not only related to the rulemaking proceeding, it actually was determined by the staff to be “an 
outgrowth” of that proceeding.1144  Further, there was no Commission decision in the rulemaking 
proceeding on which the participants in the tariff proceeding could rely; the proceeding was still ongoing.  
All of the participants in the tariff proceeding, moreover, were participating in the rulemaking proceeding.  
Here, by contrast, the current rulemaking is not related to the prior transactions; the parties may rely on 
prior written Commission decisions; and literally millions more comments have been submitted in this 
rulemaking than in the prior transaction proceedings.  Finally, we note that none of the parties that owned 
the confidential information in the Business Data Services rulemaking proceeding raised confidentiality 
concerns with respect to that information being placed into the tariff investigation docket.1145  Here, they 
do. 

334. Even absent the legal and administrative barriers discussed above, the substance of the 
past transaction orders compels us to deny INCOMPAS’ motion.  When, as it has in the past, the 
Commission determines a specific transaction involving certain large broadband providers is likely to 
create competitive or other public interest harm, the conditions imposed are applicable only to those 
entities engaging in the transaction.  Those proceedings involved some of the nation’s largest broadband 
providers, and the Commission’s conclusions were based on the specific circumstances involved.  This is 
because transaction review is an adjudicatory matter, involving the motives, plans, and capabilities of the 
entities engaging in the transaction—not the entire industry or marketplace.1146  The targeted and flexible 
approach the Commission used to ameliorate the potential harms it found in those transactions is not 
transferable to a permanent, one-size-fits-all approach in this rulemaking applicable to hundreds of ISPs.

(Continued from previous page)  
1143 See, e.g., SNR Wireless LicenseCo, LLC v. FCC, 868 F.3d 1021, 1037 (D.C. Cir. 2017).
1144 Investigation of Certain Price Cap Local Exchange Carrier Business Data Service Tariff Pricing Plans; Special 
Access for Price Cap Local Exchange Carriers, Order and Protective Orders, 30 FCC Rcd at 13683, para. 9.
1145 While Level 3 Communications objected to the information from the rulemaking proceeding being placed into 
the tariff investigation docket, it did not raise confidentiality concerns.  Instead, Level 3 argued that the information 
was unnecessary to the resolution of the tariff investigation proceeding and that adding it to the record would 
increase the costs and burdens on the other parties and risk delaying the proceeding’s resolution.  Investigation of 
Certain Price Cap Local Exchange Carrier Business Data Services Tariff Pricing Plans; Special Access for Price 
Cap Local Exchange Carriers, WC Docket Nos. 15-247, 05-25, Opposition of Level 3 to Modify Protective Orders 
(Nov. 4, 2015).
1146 Indeed, transaction reviews specifically do not address issues that are not transaction-specific but are industry-
wide.  See, e.g., Applications of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC and Cox TMI, LLC 
for Consent to Assign AWS-1 Licenses, WT Docket No. 12-4, Memorandum Opinion and Order and Declaratory 
Ruling, 27 FCC Rcd 10698, 10732-34, paras. 91-94 (2013); Application of AT&T Inc. and Qualcomm Incorporated 
for Consent to Assign Licenses and Authorizations, Order, 26 FCC Rcd 17589, 17622, para. 79 (2011).



Federal Communications Commission FCC 17-166

190

335. Further, in those limited instances in which the Commission found conduct remedies 
necessary, it almost always applied them on a temporary basis, in recognition that markets change over 
time.  That is true even more so in industries that are characterized by rapidly changing technologies.1147  
Similarly, the Commission often has provided that it will “consider a petition for modification of this 
condition if it can be demonstrated that there has been a material change in circumstance or the condition 
has proven unduly burdensome, rendering the condition no longer necessary in the public interest,”1148 
and has acted accordingly.1149  None of this would be the case with respect to the regulations that some 
commenters urge us to adopt in this rulemaking.1150

336. INCOMPAS argues that “[l]ooking to the past is the standard way for administrative 
agencies to make predictive judgments.”1151  However, the analysis supporting our decision to re-classify 
broadband Internet access service as an information service is quite different from the analysis the 
Commission employs when conducting a transaction review.  In this rulemaking, we are not considering 
whether, as a result of a transfer of a Commission license, a licensee is likely to gain market power, 
allowing it to take anticompetitive actions that it otherwise could not.  Instead, we are reasonably 
considering the long-term costs and benefits of Title II and other ex ante regulation in an increasingly 
dynamic market.  As such, we choose a conservative and administrable approach to formulating a light-
touch regulatory framework—which is appropriate in a rulemaking.

337. In addition to rejecting the INCOMPAS petition on the merits, we find that the petition is 
procedurally flawed.  Although some of the companies that objected to INCOMPAS’s request were the 
applicants in the proceedings from which INCOMPAS seeks confidential information, they are not the 
only owners of confidential information submitted in those dockets.1152  INCOMPAS did not file its 

(Continued from previous page)  
1147 See, e.g., Applications of AT&T, Inc. and DIRECTV for Consent to Assign or Transfer Control of Licenses and 
Authorizations, MB Docket No. 14-90, Memorandum Opinion and Order, 30 FCC Rcd 9131, 9301, Appx. B (2015) 
(AT&T/DIRECTV Order) (only requiring conditions for four years following the close of the transaction); 
Comcast/NBCU Order, 26 FCC Rcd 4238, 4312, para. 178 (2011) (explaining that the Commission placed a seven-
year time limit on the condition for affiliate programming agreements because “the video marketplace is changing, 
and in light of that evolution, [the Commission is] reluctant to impose indefinite terms for conditions based upon the 
contractual provisions with fixed terms negotiated by the parties”); Charter/TWC Order, 31 FCC Rcd at 6370, para. 
86 (limiting condition on data caps to seven years because period of time would “allow the edge provider market 
room to become more mature and better positioned to withstand attempts by New Charter to impose data caps and 
UBP at levels indeed [sic.] to blunt their competitiveness.  Seven years may also provide the high-speed BIAS 
provider market sufficient time to develop further with additional investments in fiber from established wireline 
BIAS providers, Wireless 5G technology, use of smartgrid fiber for broadband, additional overbuilding, and other 
potential competitors to traditional wired BIAS providers.”).  
1148 See Comcast/NBCU Order, 26 FCC Rcd at 4381, Appendix A, n.11; Applications for Consent to the Assignment 
and/or Transfer of Control of Licenses, Adelphia Communications Corp., Assignors to Time Warner Cable, Inc. et 
al., MB Docket No. 05-192, Memorandum Opinion and Order, 21 FCC Rcd 8203, 8277, para. 164 (2006) (Adelphia 
Order) (citing General Motors Corporation and Hughes Electronics Corporation, Transferors, And The News 
Corporation Limited, Transferee, For Authority to Transfer Control, MB Docket No. 03-124, Memorandum 
Opinion and Order, 19 FCC Rcd 473, 555, para. 179 (2004)). 
1149 See, e.g., Application for Consent to the Transfer of Control of Licenses and Section 214 Authorization by Time 
Warner Inc. and America Online, Inc., Transferors, to AOL Time Warner Inc., Transferee, Order, 27 FCC Rcd 638 
(2012) (terminating several conditions as unnecessary after corporate sale); General Motors Corporation, Hughes 
Electronics Crop., Transferors and The News Corporation Limited, Transferee, Memorandum Opinion and Order, 
24 FCC Rcd 8674 (2009) (terminating some conditions due to a material change in circumstances).
1150 See, e.g., INCOMPAS Comments at 69 (arguing for ex ante rules, including the general conduct rule).  
1151 INCOMPAS Response at 5. 
1152 Some of the confidential information submitted in these dockets involved not just the applicants but also third-
parties.  Those third-parties have a right to object to the release of their confidential information.  See Applications 

(continued….)
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request in those dockets—which are long dormant—and others whose confidential information would be 
disclosed if we were to grant INCOMPAS’s request have not been notified of the request to have the 
opportunity to object.  That would need to occur before any of their information could be made available, 
even pursuant to a protective order.1153 

338. Taking into account and sensibly balancing the factors discussed above, we find that the 
public interest would not be served by requiring the submission into the docket of the current proceeding 
the presumptively confidential information INCOMPAS seeks.  We therefore deny INCOMPAS’s 
request.  

B. Denial of NHMC Motion Regarding Informal Consumer Complaints

339. The National Hispanic Media Coalition (NHMC) requests that we incorporate in the 
record of this proceeding the informal complaint materials released as part of NHMC’s Freedom of 
Information Act (FOIA) request and establish a new pleading cycle for public comment on those 
materials.1154  NHMC argues that the materials “are directly relevant to the [NPRM’s] questions regarding 
the effectiveness of the [Title II Order]” and that if we deny NHMC’s request, “any decision in this 
proceeding would be based on an insufficient and fundamentally flawed record.”1155  The motion is 
opposed by several parties who argue that the informal complaint materials are not relevant to this 
proceeding, and that the motion “appears to be . . . aimed [] at prolonging this proceeding 
unnecessarily.”1156  For the reasons set forth below, we deny NHMC’s request. 

340. In responding to NHMC’s underlying FOIA requests, we produced nearly 70,000 pages 
of records responsive to the requests.1157  The documents we provided to NHMC included informal 
consumer complaints filed with the Consumer and Governmental Affairs Bureau, data relating to the 
complaints, responses to the informal complaints from the carrier involved in a specific complaint—all 
filed by the consumer1158 under the category of Open Internet/Net Neutrality—and consumer complaint 

of Charter Communications, Inc. at al. for Consent to Assign or Transfer Control of Licenses and Authorizations, 
Order, 30 FCC Rcd at 10374, para. 26.
1153 Cf. Applications of Cricket License Company, LLC, et al., Leap Wireless International, Inc., and AT&T Inc. for 
Consent To Transfer Control of Authorizations, Public Notice, 28 FCC Rcd 12821 (WTB 2013) (providing notice of 
intent to place confidential information into the record of a separate proceeding and providing affected parties an 
opportunity to object); Investigation of Certain Price Cap Local Exchange Carrier Business Data Services Tariff 
Pricing Plans; Special Access for Price Cap Local Exchange Carriers, Motion of AT&T Inc., Verizon, 
CenturyLink, and Frontier to Modify Protective Orders, WC Docket Nos. 15-247, 05-25 (filed Oct. 23, 2015) 
(motion filed in docket in which confidential materials were originally submitted and in docket into which parties 
sought confidential materials to be submitted).
1154 Joint Motion To Make Informal Open Internet Complaint Documents Part of the Record and To Set a Pleading 
Cycle for Comment on Them, WC Docket No. 17-108 (filed Sept. 18, 2017) (NHMC Joint Motion). 
1155 NHMC Joint Motion at 10. 
1156 NCTA and USTelecom, Opposition to Motion Regarding Informal Complaints, WC Docket No. 17-108, at 1-2 
(filed Sept. 28, 2017) (NCTA and USTelecom Opposition); see also Letter from Henry Hultquist, Vice President 
Regulatory Affairs, AT&T to Marlene Dortch, Secretary, FCC, WC Docket No. 17-108, at 6 (Sept. 27, 2017) 
(AT&T Opposition to NHMC). 
1157 A team of thirty-two employees from across the Commission spent a total of 1,017 hours redacting consumers’ 
personal and sensitive material on the pages produced in accordance with the exemptions under FOIA.  The 
Commission undertook this large document processing effort in spite of the fact that “the voluminous amount of 
separate and distinct records” requested by NHMC constituted “unusual circumstances” under the FOIA, which 
would have allowed the Commission an opportunity to significantly narrow the scope of the FOIA request.  See 5 
U.S.C. § 552(a)(6)(B).
1158 Typically, when a consumer files a complaint, the consumer selects the issue that is the subject of his or her 
complaint or an agent from the FCC Call Center will select a topic based on the consumer’s description of the issue.  
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correspondence with the Open Internet Ombudsperson.1159  We provided this large quantity of documents 
to NHMC on a rolling basis and made all of the documents available to the public in our FOIA Electronic 
Reading Room.1160  

341. Under Commission rules, and as noted by opponents to the motion, “NHMC is free to put 
into the record whatever it believes to be relevant via ex parte letters.”1161  NHMC began receiving the 
documents it claims are relevant to the proceeding on June 20, 2017.1162  During the following months, 
NHMC engaged with Commission staff to discuss the consumer complaint documents.1163  NHMC also 
conducted an Expert Analysis of the consumer complaint documents and submitted the analysis along 
with the complaints it found relevant in the record, in addition to submitting the full universe of consumer 
complaints it received under the FOIA request into the record on December 1—nearly three months after 
the Commission produced them all.1164  Thus, we remain unpersuaded that NHMC requires additional 
time to review the documents and instead agree with commenters that NHMC has raised “the mere 
existence of these complaints as a pretext for delay.”1165  

342. The Internet Freedom NPRM sought comment on consumer harm in a variety of contexts 
and, in response, received over 22 million comments discussing consumers’ view of the Title II Order, 
including any harm that may or may not have occurred under its rules.  After routinely reviewing the 

1159 The final production of documents was the result of negotiations between representatives of the Commission’s 
Consumer and Governmental Affairs Bureau and Office of General Counsel and NHMC to narrow the scope of the 
request following NHMC’s initial unreasonably burdensome FOIA requests.  The ultimate FOIA production was 
based on NHMC’s July 27, 2017 letter to the Commission accepting the Commission’s offer to provide the 
following documents: “1,500 emails from ombudsperson(s);” “more than 47,000 consumer complaints;” “the 
spreadsheet with data for the more than 47,000 consumer complaints;” and “the 308 carrier responses that relate to 
the initial production of 1,000 consumer complaints.”  See NHMC Joint Motion at Attachments 8, 9. 
1160 Response to NHMC FOIA Request, FCC.gov, https://www.fcc.gov/response-nhmc-foia-request (last updated 
Sept. 14, 2017); 5 U.S.C. § 552(a)(2)(D)(ii)(I) (permitting the agency to publicly disclose documents in response to 
a FOIA request that “the agency determines have become or are likely to become the subject of subsequent requests 
for substantially the same records”).  NHMC filed an Application for Review of the response to its FOIA request.  
See Application for Review of Initial Action re: NHMC FOIA Requests (filed Nov. 14, 2017) (NHMC AFR).
1161 NCTA and USTelecom Opposition at 5. 
1162 As noted by NHMC, “CGB’s first formal response to NHMC’s FOIA requests occurred on June 20, 2017.” 
NHMC Joint Motion at 4.  This first sample was followed by the full set of documents, produced on a rolling basis 
on August 24, August 29, September 5, and September 14, 2017.  
1163 See, e.g., Joint Reply of National Hispanic Media Coalition et al., WC Docket No. 17-108 (Oct. 5, 2017) 
(NHMC Joint Motion); Letter from Francella Ochillo, Policy Counsel, NHMC, to Marlene Dortch, Secretary, FCC, 
WC Docket No. 17-108 (Oct. 13, 2017); Letter from Francella Ochillo, Policy Counsel, NHMC, to Marlene Dortch, 
Secretary, FCC, WC Docket No. 17-108 (Oct. 23, 2017); Letter from Francella Ochillo, Policy Counsel, NHMC, to 
Marlene Dortch, Secretary, FCC, WC Docket No. 17-108 (Nov. 1, 2017).   
1164 See Letter from Carmen Scurato, Director, Policy and Legal Affairs, NHMC, to Marlene Dortch, Secretary, 
FCC, WC Docket No. 17-108 (Nov. 20, 2017) (NHMC Expert Analysis); Letter from Carmen Scurato, Director, 
Policy and Legal Affairs, NHMC, to Marlene Dortch, Secretary, FCC, WC Docket No. 17-108 (Dec. 1, 2017) (Dec. 
1 NHMC Ex Parte); Letter from Carmen Scurato, Director, Policy and Legal Affairs, NHMC, to Marlene Dortch, 
Secretary, FCC, WC Docket No. 17-108 (Dec. 7, 2017).  Consistent with the Commission’s standard practices 
applicable to all filers, electronic materials submitted by outside parties other than through the Electronic Comment 
Filing System (ECFS) portal cannot be uploaded into ECFS; however, the materials are made available for in-person 
review at the Commission.  Also, as noted by NHMC, the materials that NHMC submitted via USB drive could 
have also been uploaded in the ECFS portal via “thirteen separate submissions to ECFS.”  Dec. 1 NHMC Ex Parte 
at 2.  
1165 AT&T Opposition to NHMC at 6. 

https://www.fcc.gov/response-nhmc-foia-request
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consumer complaints over the past two years,1166 and conducting a robust review of the voluminous 
record in this proceeding, we agree with opponents to the motion that “it is exceedingly unlikely that 
these informal complaints identify any net neutrality ‘problem’ that [advocates] have somehow 
overlooked in their many massive submissions in this docket.”1167  The Commission takes consumer 
complaints seriously and finds them valuable in informing us about trends in the marketplace, but we 
reiterate that they are informal complaints that, in most instances, have not been verified.1168  Further, the 
overwhelming majority of these informal complaints do not allege conduct implicating the Open Internet 
rules.1169  Of the complaints that do discuss ISPs, they often allege frustration with a person or entity, but 
do not allege wrongdoing under the Open Internet rules.  The consumer complaints NHMC submitted in 
the record as part of the Expert Analysis further support this point.1170  Further, we are not required to 
resolve all of these informal complaints before proceeding with a rulemaking.1171  Since we do not rely on 
these informal complaints as the basis for the decisions we make today, we do not have an obligation to 
incorporate them into the record.1172  

343. We are convinced that we have a full and complete record on which to base our 
determination today without incorporating the materials requested by NHMC.  Further, because the 
record remained open for over three months after the complete production of documents under NHMC 
FOIA’s request, and NHMC filed an analysis the materials it deemed relevant in the record, we believe 
that NHMC had ample opportunity to “meaningfully review the informal complaint materials and provide 
comment.”1173  

VII. PROCEDURAL MATTERS

A. The Administrative Record

344. In reviewing the record in this rulemaking, the Commission complied with its obligations 

(Continued from previous page)  
1166 See supra para. 299 (noting that the Consumer and Governmental Affairs Bureau and the Enforcement Bureau 
have engaged in an ongoing review of consumer complaints submitted to the Ombudsperson and the Commission’s 
Consumer Complaint Center since the rules from the Title II Order became effective in June 2015).
1167 Letter from Henry Hultquist, Vice President Regulatory Affairs, AT&T, to Marlene Dortch, Secretary, FCC, 
WC Docket No. 17-108, at 6 (Sept. 27, 2017). 
1168 See supra para. 299 (noting that while the Commission analyzes informal consumer complaints, it does not 
expend its limited resources investigating each complaint it receives).
1169 See, e.g., NCTA and USTelecom Opposition at 3; AT&T Opposition to NHMC at 6. 
1170 The sample of complaints attached by NHMC discuss a wide range of issues beyond the scope of the Title II 
Order’s conduct rules, including concerns about “where has Google been keeping all innovative ideas,” to “basically 
no technical support” to “[m]onthly fee increases several times a year” to “I once tried to start a chat at the 
beginning of the workday, and had not been connected to a customer service agent 8-hours later.”  See NHMC 
Expert Analysis at 40-71. 
1171 See, e.g., FCC v. Schreiber, 381 U.S. 279, 289 (1965) (holding that Section 4(j) of the Communications Act 
“empowers the Federal Communications Commission to ‘conduct its proceedings in such manner as will best 
conduce to the proper dispatch of business and to the ends of justice’”).
1172 See, e.g., American Radio Relay League, Inc. v. FCC, 524 F.3d 227, 237 (D.C. Cir. 2008) (finding “studies upon 
which an agency relies in promulgating a rule must be made available during the rulemaking in order to afford 
interested persons meaningful notice and an opportunity for comment”); Portland Cement Ass'n v. Ruckelshaus, 486 
F.2d 375, 393 (D.C. Cir. 1973) (finding that “[i]t is not consonant with the purpose of a rule-making proceeding to 
promulgate rules on the basis of inadequate data, or on data that, [to a] critical degree, is known only to the 
agency”).
1173 NHMC Joint Response at 5; NHMC Expert Analysis.
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under the Administrative Procedure Act (APA),1174 including the obligation to consider all “relevant 
matter” received,1175 to adequately consider “important aspect[s] of the problem,”1176 and to “reasonably 
respond to those comments that raise significant problems.”1177  Consistent with these obligations, the 
Commission focused its review of the record on the submitted comments that bear substantively on the 
legal and public policy consequences of the actions we take today.1178  Thus, our decision to restore 
Internet freedom did not rely on comments devoid of substance, or the thousands of identical or nearly-
identical non-substantive comments that simply convey support or opposition to the proposals in the 
Internet Freedom NPRM.

345. Because we have complied with our obligations under the APA, we reject calls to delay 
adoption of this Order out of concerns that certain non-substantive comments (on which the Commission 
did not rely) may have been submitted under multiple different names or allegedly “fake” names.1179  The 
Commission is under no legal obligation to adopt any “procedural devices” beyond what the APA 
requires, such as identity-verification procedures.1180  In addition, the Commission has previously decided 
not to apply its internal rules regarding false statements in the rulemaking context because we do not want 
“to hinder full and robust public participation in such policymaking proceedings by encouraging collateral 
wrangling over the truthfulness of the parties’ statements.”1181  To the extent that members of the public 
are concerned about the presence in the record of identical or nearly-identical non-substantive comments 
that simply convey support or opposition to the proposals in the Internet Freedom NPRM, those 
comments in no way impeded the Commission’s ability to identify or respond to material issues in the 
record.1182  Indeed, the Order demonstrates the Commission’s deep engagement with the substantive legal 

1174 5 U.S.C. § 553. 
1175 In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), quoting Vermont Public Service Board v. FCC, 661 F.3d 54, 
63 (D.C. Cir. 2011).  The court there refused to credit a three-sentence comment with no supporting evidence.  See 
also North Carolina v. FAA, 957 F.2d 1125, 1135 (4th Cir. 1992) (noting an agency “need not respond to every 
comment”).  
1176 Motor Veh. Mfrs. Ass’n v. State Farm Ins., 463 U.S. 29, 43 (1983).
1177 North Carolina v. FAA, 957 F.2d at 1135; see also Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, 435 U.S. 519, 553 (1978) (“[C]omments must be significant enough to step over a threshold 
requirement of materiality before any lack of consideration becomes of concern.”); National Ass’n of Manufacturers 
v. EPA, 650 F.3d 921 (D.C. Cir. 2014) (noting an agency needs to address only “the more significant comments”).
1178 We note, for example, that it appears that 7.5 million identical one-sentence comments were submitted from 
about 45,000 unique e-mail addresses, all generated by a single fake e-mail generator website.  Moreover, we 
received over 400,000 comments supporting Internet regulation that purported to be from the same mailing address 
in Russia.
1179 See, e.g., Brian Fung, FCC net neutrality process ‘corrupted’ by fake comments and vanishing consumer 
complaints, officials say, Washington Post (Nov. 24, 2017), https://www.washingtonpost.com/news/the-
switch/wp/2017/11/24/fcc-net-neutrality-process-corrupted-by-fake-comments-and-vanishing-consumer-complaints-
officials-say/.  
1180 Vermont Yankee, 435 U.S. at 548.
1181 Amendment of Section 1.17 of the Commission’s Rules Concerning Truthful Statements to Commission, GN 
Docket No. 02-37, Report and Order, 18 FCC Rcd 4016, 4021-22, para. 13 (2003); 47 CFR § 1.17.    
1182 To help ensure that the Commission complied with the foregoing APA obligations, the Commission devoted 
substantial resources to a review and evaluation of the content of the approximately 23 million express comments 
filed in this proceeding, which are shorter submissions that are made directly into a web form and do not require 
supporting file attachments.  Staff individually analyzed distinct form comments and standard or unique comments 
for substantive issues, and developed a systematic process for review of the non-form, non-standard comments, 
consistent with the recommendations of the Administrative Conference of the United States.  Administrative 
Conference Recommendation 2011-1, Legal Considerations in e-Rulemaking, Administrative Conference of the 
United States at 4 (June 16, 2011), available at 

(continued….)
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and public policy questions presented in this proceeding.

B. Final Regulatory Flexibility Analysis

346. As required by the Regulatory Flexibility Act (RFA),1183 an Initial Regulatory Flexibility 
Analysis (IRFA) was incorporated into the Restoring Internet Freedom NPRM.1184  The Commission 
sought written public comment on the possible significant economic impact on small entities regarding 
the proposals addressed in the Internet Freedom NPRM, including comments on the IRFA.  Pursuant to 
the RFA, a Final Regulatory Flexibility Analysis is set forth in Appendix B.

C. Paperwork Reduction Act Analysis

347. This document contains new or modified information collection requirements subject to 
the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13.  It will be submitted to the Office of 
Management and Budget (OMB) for review under section 3507(d) of the PRA.  OMB, the general public, 
and other federal agencies are invited to comment on the new information collection requirements 
contained in this proceeding.  In addition, we note that pursuant to the Small Business Paperwork Relief 
Act of 2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4), we previously sought specific comment on 
how the Commission might further reduce the information collection burden for small business concerns 
with fewer than 25 employees.

348. In this present document, we require any person providing broadband Internet access 
service to publicly disclose accurate information regarding the network management practices, 
performance, and commercial terms of their broadband Internet access services sufficient to enable 
consumers to make informed choices regarding the purchase and use of such services and entrepreneurs 
and other small businesses to develop, market, and maintain Internet offerings.  We have assessed the 
effects of this rule and find that any burden on small businesses will be minimal because (1) the rule gives 
ISPs flexibility in how to implement the disclosure rule, (2) the rule gives providers adequate time to 
develop cost-effective methods of compliance, and (3) the rule eliminates the additional reporting 
obligations adopted in the Title II Order.

D. Congressional Review Act

349. The Commission will send a copy of this Report and Order to Congress and the 
Government Accountability Office pursuant to the Congressional Review Act, see 5 U.S.C. 
§ 801(a)(1)(A).

E. Data Quality Act

350. The Commission certifies that it has complied with the Office of Management and 
Budget Final Information Quality Bulletin for Peer Review, 70 Fed. Reg. 2664 (2005), and the Data 
Quality Act, Pub. L. No. 106-554 (2001), codified at 44 U.S.C. § 3516 note, with regard to its reliance on 
influential scientific information in the Declaratory Ruling, Report and Order, and Order in WC Docket 
No. 17-108.1185

F. Accessible Formats

351. To request materials in accessible formats for people with disabilities (braille, large print, 
electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental 

(Continued from previous page)  
https://www.acus.gov/sites/default/files/documents/Recommendation-2011-1-Legal-Considerations-in-e-
Rulemaking.pdf.
1183 See 5 U.S.C. § 603.
1184 Internet Freedom NPRM, Appx. B.
1185 See Letter from Wireline Competition Bureau, FCC, to Marlene Dortch, Secretary, FCC, GN Docket No. 09-
191, WC Docket No. 07-52 (filed Dec. 13, 2010).
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Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).  Contact the FCC to request reasonable 
accommodations for filing comments (accessible format documents, sign language interpreters, CARTS, 
etc.) by e-mail: FCC504@fcc.gov; phone: (202) 418-0530 (voice), (202) 418-0432 (TTY).

VIII. ORDERING CLAUSES

352. Accordingly, IT IS ORDERED that, pursuant to sections 3, 4, 201(b), 230, 231, 257, 303, 
332, 403, 501, and 503 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 153, 154, 201(b), 
230, 231, 257, 303, 332, 403, 501, 503, this Declaratory Ruling, Report and Order, and Order IS 
ADOPTED.

353. IT IS FURTHER ORDERED that parts 1, 8, and 20 of the Commission’s rules ARE 
AMENDED as set forth in Appendix A.

354. IT IS FURTHER ORDERED that this Declaratory Ruling, Report and Order, and Order, 
including those amendments which contain new or modified information collection requirements that 
require approval by the Office of Management and Budget (OMB) under the Paperwork Reduction Act 
WILL BECOME EFFECTIVE upon the effective date announced when the Commission publishes a 
notice in the Federal Register announcing such OMB approval and the effective date.  It is our intention 
in adopting the foregoing Declaratory Ruling and these rule changes that, if any provision of the 
Declaratory Ruling or the rules, or the application thereof to any person or circumstance, is held to be 
unlawful, the remaining portions of such Declaratory Ruling and the rules not deemed unlawful, and the 
application of such Declaratory Ruling and the rules to other person or circumstances, shall remain in 
effect to the fullest extent permitted by law. 

355. IT IS FURTHER ORDERED that the INCOMPAS Petition to Modify Protective Orders 
is DENIED. 

356. IT IS FURTHER ORDERED that the National Hispanic Media Coalition (NHMC) 
Motion Regarding Informal Consumer Complaints is DENIED.

357. IT IS FURTHER ORDERED that the Commission’s Consumer & Governmental Affairs 
Bureau, Reference Information Center, SHALL SEND a copy of this Declaratory Ruling, Report and 
Order, and Order to Congress and the Government Accountability Office pursuant to the Congressional 
Review Act, see 5 U.S.C. § 801(a)(1)(A).

358. IT IS FURTHER ORDERED that the Commission’s Consumer & Governmental Affairs 
Bureau, Reference Information Center, SHALL SEND a copy of this Declaratory Ruling, Report and 
Order, and Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy 
of the Small Business Administration.

359. IT IS FURTHER ORDERED that, pursuant to 47 CFR § 1.4(b)(1), the period for filing 
petitions for reconsideration or petitions for judicial review of this Declaratory Ruling, Report and Order, 
and Order will commence on the date that a summary of this Declaratory Ruling, Report and Order, and 
Order is published in the Federal Register. 

 FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Final Rules

The Federal Communications Commission amends 47 CFR Parts 1, 8, and 20 as follows: 

PART 1 – PRACTICE AND PROCEDURE

1. Amend section 1.49 by revising paragraph (f)(1)(i) to read as follows:

§ 1.49  Specifications as to pleadings and documents.

* * * * *

(f) * * *

(1) * * *

(i) Formal complaint proceedings under Section 208 of the Act and rules in §§1.720 through 1.736, and 
pole attachment complaint proceedings under Section 224 of the Act and rules in §§1.1401 through 
1.1424;

* * * * *

2. Amend the heading of part 8 to read as follows:

PART 8: INTERNET FREEDOM

3. Amend the authority citation for part 8 to read as follows:

AUTHORITY: 47 U.S.C. §§ 154, 201(b), 257, and 303(r).

4. Amend section 8.1 to read as follows:

§ 8.1   Transparency.

(a) Any person providing broadband Internet access service shall publicly disclose accurate information 
regarding the network management practices, performance characteristics, and commercial terms of its 
broadband Internet access services sufficient to enable consumers to make informed choices regarding the 
purchase and use of such services and entrepreneurs and other small businesses to develop, market, and 
maintain Internet offerings.  Such disclosure shall be made via a publicly available, easily accessible 
website or through transmittal to the Commission.

(b) Broadband Internet access service is a mass-market retail service by wire or radio that provides the 
capability to transmit data to and receive data from all or substantially all Internet endpoints, including 
any capabilities that are incidental to and enable the operation of the communications service, but 
excluding dial-up Internet access service. This term also encompasses any service that the Commission 
finds to be providing a functional equivalent of the service described in the previous sentence or that is 
used to evade the protections set forth in this part.
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(c) A network management practice is reasonable if it is appropriate and tailored to achieving a legitimate 
network management purpose, taking into account the particular network architecture and technology of 
the broadband Internet access service.

5. Remove and delete in their entirety sections 8.2, 8.3, 8.5, 8.7, 8.9, 8.11, 8.12, 8.13, 8.14, 8.15, 
8.16, 8.17, 8.18, and 8.19.

PART 20: COMMERCIAL MOBILE SERVICES

6. Amend Section 20.3 as follows: 

§ 20.3 Definitions.

* * * * *

Commercial mobile radio service. * * *

* * * * *

(b) The functional equivalent of such a mobile service described in paragraph (a) of this section.

* * * * *

Interconnected Service.  A service:

(a) That is interconnected with the public switched network, or interconnected with the public switched 
network through an interconnected service provider, that gives subscribers the capability to communicate 
to or receive communication from all other users on the public switched network; or

(b) * * *

* * * * * 

Public Switched Network.  Any common carrier switched network, whether by wire or radio, including 
local exchange carriers, interexchange carriers, and mobile service providers, that uses the North 
American Numbering Plan in connection with the provision of switched services. 
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APPENDIX B

Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980 (RFA),1 as amended, Initial 
Regulatory Flexibility Analysis (IRFAs) was incorporated in the Notice of Proposed Rule Making 
(Internet Freedom NPRM) for this proceeding.2  The Commission sought written public comment on the 
proposals in the Internet Freedom NPRM, including comment on the IRFA.  The Commission received 
comments on the Internet Freedom NPRM IRFA, which are discussed below. 3  This present Final 
Regulatory Flexibility Analysis (FRFA) conforms to the RFA.4

A. Need for, and Objectives of, the Final Rules

2. In order to return the Internet to the light-touch regulatory environment that allowed 
investment to increase and consumers to benefit, we return broadband Internet access service to its 
longstanding classification as an information service,5 and eliminate several rules adopted in the Title II 
Order, including the general conduct standard, the ban on paid prioritization, and the no-blocking and no-
throttling rules.6  We retain the transparency rule adopted in the Open Internet Order,7 with modifications, 
while eliminating the additional reporting obligations created in the Title II Order, the Title II Order’s 
direct notification requirement, and the broadband label “safe harbor.”8  

3. We also eliminate the formal complaint procedures under Part 8 of the Act, because the 
informal complaint procedures are sufficient.9  We eliminate the other components of the enforcement 
regime created in the Title II Order, including the position of Open Internet Ombudsperson and the 
issuance of advisory opinions.10  We also return mobile broadband Internet access service to its 
longstanding definition as a private mobile radio service under section 332 of the Communications Act.11

4. The transparency rule we adopt is necessary because properly tailored transparency 
disclosures provide valuable information to the Commission to enable it to meet its statutory obligation to 
observe the communications marketplace to monitor the introduction of new services and technologies, 
and to identify and eliminate potential marketplace barriers for the provision of information service.  Such 
disclosures also provide valuable information to other Internet ecosystem participants; transparency 
substantially reduces the possibility that ISPs will engage in harmful practices, and it incentivizes quick 
corrective measures by providers if problematic conduct is identified.  Appropriate disclosures help 
consumers make informed choices about their purchase and use of broadband services.  Moreover, clear 
disclosures improve consumer confidence in ISPs’ practices, ultimately increasing user adoption and 

1 5 U.S.C. § 603.  The RFA, 5 U.S.C. §§ 601-612 has been amended by the Contract With America Advancement 
Act of 1996, Public Law No. 104-121, 110 Stat. 847 (1996) (CWAAA).  Title II of the CWAAA is the Small 
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).
2 Restoring Internet Freedom, Notice of Proposed Rulemaking, 32 FCC Rcd 4434 (2017) (Internet Freedom 
NPRM).
3 See, e.g., WISPA Comments at 2. 
4 See 5 U.S.C. § 604.
5 See supra Part III.A.
6 See supra Part IV.B.
7 See supra Part IV.B.2.
8 See id.
9 See supra Part IV.C.
10 See id.
11 See supra Part III.B.
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leading to additional investment and innovation, while providing entrepreneurs and other small businesses 
the necessary information to innovate and improve products.

5. Our enforcement changes will ensure that ISPs will be held accountable for any 
violations of the transparency rule.  We eliminate the formal complaint procedures because the informal 
complaint procedure, in conjunction with other redress options including consumer protection laws, will 
sufficiently protect consumers.  Additionally, we eliminate the position of Open Internet Ombudsperson 
because the staff from the Consumer and Governmental Affairs Bureau—other than the Ombudsperson—
have been performing the Ombudsperson functions envisioned by the Title II Order.  We also eliminate 
the issuance of enforcement advisory opinions, because enforcement advisory opinions do not diminish 
regulatory uncertainty, particularly for small providers.  Instead, they add costs and uncertain timelines 
since there is no specific timeframe within which to act, which can also inhibit innovation.

6. We return mobile broadband Internet access service to its original classification as a 
private mobile radio service because we find that the definitions of the terms “public switched network” 
and “interconnected service” that the Commission adopted in the 1994 Second CMRS Report and Order 
reflect a better reading of the Act.  Accordingly, we readopt those definitions. 

7. We restore the definition of interconnected service that existed prior to the Title II Order.  
Prior to that Order, the term “interconnected service” was defined under the Commission’s rules as a 
service “that gives subscribers the capability to communicate to or receive communication from all other 
users on the public switched network.”  The Title II Order modified this definition by deleting the word 
“all,” finding that mobile broadband Internet access service should still be considered an interconnected 
service even if it only enabled users to communicate with “some” other users of the public switched 
network rather than all.  We conclude that the better reading of “interconnected service” is one that 
enables communication between its users and all other users of the public switched network.

8. The legal basis for the rules we adopt today includes sections 3, 4, 201(b), 230, 231, 257, 
303, 332, 403, 501, and 503 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 153, 154, 
201(b), 230, 231, 257, 303, 332, 403, 501, 503.  The transparency rule we adopt today relies on section 
257 of the Communications Act.  Section 257 requires the Commission to make triennial reports to 
Congress, and those triennial reports must identify “market entry barriers for entrepreneurs and other 
small businesses in the provision and ownership of telecommunications services and information 
services.”12  

B. Summary of Significant Issues Raised by Public Comments to the IRFA

9. The Wireless Internet Service Providers Association (WISPA) argued that the IRFA was 
incomplete and inaccurate.13  We find that this FRFA sufficiently addresses WISPA’s concerns and 
explains how we “alleviate many of the significant financial harms on small providers imposed by the 
[Title II Order].”14 

C. Response to Comments by the Chief Counsel for Advocacy of the Small Business 
Administration

10. Pursuant to the Small Business Jobs Act of 2010, which amended the RFA, the 
Commission is required to respond to any comments filed by the Chief Counsel of the Small Business 

12 47 U.S.C. § 257.
13 Letter from S. Jenell Trigg, Counsel to WISPA, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, 
at 2 (filed May 10, 2017) (“WISPA Ex Parte Letter”).
14 Id. 
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Administration (SBA), and to provide a detailed statement of any change made to the proposed rule(s) as 
a result of those comments.15

11. The Chief Counsel did not file any comments in response to the proposed rule(s) in this 
proceeding.

D. Description and Estimate of the Number of Small Entities to Which the Final Rule 
May Apply

12. The RFA directs agencies to provide a description of and, where feasible, an estimate of 
the number of small entities that may be affected by the proposed rules, if adopted.16  The RFA generally 
defines the term “small entity” as having the same meaning as the terms “small business,” “small 
organization,” and “small governmental jurisdiction.”17  In addition, the term “small business” has the 
same meaning as the term “small business concern” under the Small Business Act.18  A small business 
concern is one that:  (1) is independently owned and operated; (2) is not dominant in its field of operation; 
and (3) satisfies any additional criteria established by the Small Business Administration (SBA).19  
Nationwide, there are a total of approximately 28.2 million small businesses, according to the SBA.20  A 
“small organization” is generally “any not-for-profit enterprise which is independently owned and 
operated and is not dominant in its field.”21

1. Total Small Entities

13. Small Entities, Small Organizations, Small Governmental Jurisdictions. Our actions, over 
time, may affect small entities that are not easily categorized at present.  We therefore describe here, at 
the outset, three comprehensive small entity size standards that could be directly affected herein.22  First, 
while there are industry specific size standards for small businesses that are used in the regulatory 
flexibility analysis, according to data from the SBA’s Office of Advocacy, in general a small business is 
an independent business having fewer than 500 employees.23  These types of small businesses represent 
99.9 percent of all businesses in the United States which translates to 28.8 million businesses.24  Next, the 
type of small entity described as a “small organization” is generally “any not-for-profit enterprise which 
is independently owned and operated and is not dominant in its field.”25  Nationwide, as of Aug 2016, 
there were approximately 356,494 small organizations based on registration and tax data filed by 

15 5 U.S.C. § 604(a)(3).
16 5 U.S.C. § 603(b)(3).
17 5 U.S.C. § 601(6).
18 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. § 632).  
Pursuant to the RFA, the statutory definition of a small business applies “unless an agency, after consultation with 
the Office of Advocacy of the Small Business Administration and after opportunity for public comment, establishes 
one or more definitions of such term which are appropriate to the activities of the agency and publishes such 
definition(s) in the Federal Register.”  5 U.S.C. § 601(3).
19 See 15 U.S.C. § 632.
20 See SBA, Office of Advocacy, “Frequently Asked Questions,” 
http://www.sba.gov/sites/default/files/FAQ_March_2014_0.pdf (last visited Mar. 8, 2016). 
21 5 U.S.C. § 601(4).
22 See 5 U.S.C. § 601(3)-(6).
23 See SBA, Office of Advocacy, “Frequently Asked Questions, Question 1 - What is a small business?,” 
https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf (June 2016).
24 See SBA, Office of Advocacy, “Frequently Asked Questions, Question 2- How many small business are there in 
the U.S.?,” https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf (June 2016).
25 5 U.S.C. § 601(4).

http://www.sba.gov/sites/default/files/FAQ_March_2014_0.pdf
https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf
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nonprofits with the Internal Revenue Service (IRS).  Finally, the small entity described as a “small 
governmental jurisdiction” is defined generally as “governments of cities, towns, townships, villages, 
school districts, or special districts, with a population of less than fifty thousand.”26  U.S. Census Bureau 
data from the 2012 Census of Governments27 indicates that there were 90,056 local governmental 
jurisdictions consisting of general purpose governments and special purpose governments in the United 
States.28  Of this number there were 37, 132 General purpose governments (county29, municipal and town 
or township30) with populations of less than 50,000 and 12,184 Special purpose governments 
(independent school districts31 and special districts32) with populations of less than 50,000.  The 2012 U.S. 
Census Bureau data for most types of governments in the local government category shows that the 
majority of these governments have populations of less than 50,000.33 Based on this data we estimate that 
at least 49,316 local government jurisdictions fall in the category of “small governmental jurisdictions.”34

2. Broadband Internet Access Service Providers

14. The rules we adopt apply to broadband Internet access service providers.  The Economic 
Census places these firms, whose services might include Voice over Internet Protocol (VoIP), in either of 
two categories, depending on whether the service is provided over the provider’s own 

26 5 U.S.C. § 601(5).
27 See 13 U.S.C. § 161.  The Census of Government is conducted every five (5) years compiling data for years 
ending with “2” and “7.”  See also Program Description Census of Government, 
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=program&id=program.en.COG#
.
28 See U.S. Census Bureau, 2012 Census of Governments, Local Governments by Type and State: 2012 - United 
States-States, https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG02.US01.  Local governmental 
jurisdictions are classified in two categories - General purpose governments (county, municipal and town or 
township) and Special purpose governments (special districts and independent school districts).
29 See U.S. Census Bureau, 2012 Census of Governments, County Governments by Population-Size Group and 
State: 2012 - United States-States, https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01.  There 
were 2,114 county governments with populations less than 50,000. 
30 See U.S. Census Bureau, 2012 Census of Governments, Subcounty General-Purpose Governments by Population-
Size Group and State: 2012 - United States - States, 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01.  There were 18,811 municipal and 16,207 
town and township governments with populations less than 50,000. 
31 See U.S. Census Bureau, 2012 Census of Governments, Elementary and Secondary School Systems by 
Enrollment-Size Group and State: 2012 - United States-States, 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01.  There were 12,184 independent school 
districts with enrollment populations less than 50,000.
32 See U.S. Census Bureau, 2012 Census of Governments, Special District Governments by Function and State: 
2012 - United States-States, https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01.  The U.S. 
Census Bureau data did not provide a population breakout for special district governments.
33 See U.S. Census Bureau, 2012 Census of Governments, County Governments by Population-Size Group and 
State: 2012 - United States-States, https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01; 
Subcounty General-Purpose Governments by Population-Size Group and State: 2012 - United States-States - 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01; and Elementary and Secondary School 
Systems by Enrollment-Size Group and State: 2012 - United States-States, 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01.  While U.S. Census Bureau data did not 
provide a population breakout for special district governments, if the population of less than 50,000 for this category 
of local government is consistent with the other types of local governments the majority of the 38, 266 special 
district governments have populations of less than 50,000.
34 Id.

https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=program&id=program.en.COG
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG02.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
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telecommunications facilities (e.g., cable and DSL ISPs), or over client-supplied telecommunications 
connections (e.g., dial-up ISPs).  The former are within the category of Wired Telecommunications 
Carriers,35 which has an SBA small business size standard of 1,500 or fewer employees.36  These are also 
labeled “broadband.”  The latter are within the category of All Other Telecommunications,37 which has a 
size standard of annual receipts of $32.5 million or less.38  These are labeled non-broadband.  Census data 
for 2012 show that there were 3,117 firms that operated that year.  Of this total, 3,083 operated with fewer 
than 1,000 employees.39  For the second category, census data for 2012 show that there were 1,442 firms 
that operated for the entire year.  Of those firms, a total of 1,400 had annual receipts less than $25 
million.40  Consequently, we estimate that the majority of broadband Internet access service provider 
firms are small entities. 

15. The broadband Internet access service provider industry has changed since this definition 
was introduced in 2007.  The data cited above may therefore include entities that no longer provide 
broadband Internet access service, and may exclude entities that now provide such service.  To ensure that 
this FRFA describes the universe of small entities that our action might affect, we discuss in turn several 
different types of entities that might be providing broadband Internet access service.  We note that, 
although we have no specific information on the number of small entities that provide broadband Internet 
access service over unlicensed spectrum, we include these entities in our Initial Regulatory Flexibility 
Analysis.

3. Wireline Providers

16. Wired Telecommunications Carriers.  The U.S. Census Bureau defines this industry as 
“establishments primarily engaged in operating and/or providing access to transmission facilities and 
infrastructure that they own and/or lease for the transmission of voice, data, text, sound, and video using 
wired communications networks.  Transmission facilities may be based on a single technology or a 
combination of technologies.  Establishments in this industry use the wired telecommunications network 
facilities that they operate to provide a variety of services, such as wired telephony services, including 
VoIP services, wired (cable) audio and video programming distribution, and wired broadband Internet 
services.  By exception, establishments providing satellite television distribution services using facilities 
and infrastructure that they operate are included in this industry.”41  The SBA has developed a small 
business size standard for Wired Telecommunications Carriers, which consists of all such companies 

35 See U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110. 
36 13 CFR § 121.201; NAICS Code 517311.
37 U.S. Census Bureau, 2012 NAICS Definitions, “517919 All Other Telecommunications,” 
http://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517919&search=2012%20NAICS%20Search.
38 13 CFR § 121.201; NAICS Code 517919.
39 See U.S. Census Bureau, 2012 Economic Census of the United States, Table No. EC1251SSSZ5, Information: 
Subject Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications 
Carriers). https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110.  
40 U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC0751SSSZ4, Information: Subject 
Series - Establishment and Firm Size: Receipts Size of Firms for the United States: 2012 NAICS Code 517919, 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodT
ype=table.
41 See 13 CFR § 120.201.  The Wired Telecommunications Carrier category formerly used the NAICS code of 
517110.  As of 2017 the U.S. Census Bureau definition shows the NAICS code as 517311 for Wired 
Telecommunications Carriers.  See https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?code=517311&search=2017. 
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having 1,500 or fewer employees.42  Census data for 2012 show that there were 3,117 firms that operated 
that year.43  Of this total, 3,083 operated with fewer than 1,000 employees.44  Thus, under this size 
standard, the majority of firms in this industry can be considered small.

17. Local Exchange Carriers (LECs).  Neither the Commission nor the SBA has developed a 
size standard for small businesses specifically applicable to local exchange services.  The closest 
applicable NAICS Code category is for Wired Telecommunications Carriers, as defined in paragraph 12 
of this FRFA.  Under that size standard, such a business is small if it has 1,500 or fewer employees.45  

Census data for 2012 show that there were 3,117 firms that operated that year.  Of this total, 3,083 
operated with fewer than 1,000 employees.46  The Commission therefore estimates that most providers of 
local exchange carrier service are small entities that may be affected by the rules adopted.

18. Incumbent Local Exchange Carriers (incumbent LECs).  Neither the Commission nor the 
SBA has developed a small business size standard specifically for incumbent local exchange services.  
The closest applicable NAICS Code category is Wired Telecommunications Carriers as defined in 
paragraph 17 of this FRFA.  Under that size standard, such a business is small if it has 1,500 or fewer 
employees.47  According to Commission data, 3,117 firms operated in that year. Of this total, 3,083 
operated with fewer than 1,000 employees.48  Consequently, the Commission estimates that most 
providers of incumbent local exchange service are small businesses that may be affected by the rules and 
policies adopted.  One thousand three hundred and seven (1,307) Incumbent Local Exchange Carriers 
reported that they were incumbent local exchange service providers.49  Of this total, an estimated 1,006 
have 1,500 or fewer employees.50

19. Competitive Local Exchange Carriers (Competitive LECs), Competitive Access Providers 
(CAPs), Shared-Tenant Service Providers, and Other Local Service Providers.  Neither the Commission 
nor the SBA has developed a small business size standard specifically for these service providers.  The 
appropriate NAICS Code category is Wired Telecommunications Carriers, as defined in paragraph 17 of 
this FRFA.  Under that size standard, such a business is small if it has 1,500 or fewer employees.  U.S. 
Census data for 2012 indicate that 3,117 firms operated during that year. Of that number, 3,083 operated 
with fewer than 1,000 employees.51  Based on this data, the Commission concludes that the majority of 

42 Id.
43 See U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110.
44 Id. 
45 See 13 CFR § 120.201, NAICS Code 517311.
46 See U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110.
47 See 13 CFR § 120.201, NAICS Code 517311.
48 U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110. 
49 See Trends in Telephone Service, Federal Communications Commission, Wireline Competition Bureau, Industry 
Analysis and Technology Division at Tbl. 5.3 (Sept. 2010) (Trends in Telephone Service).
50 Id.
51 U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110. 
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Competitive LECs, CAPs, Shared-Tenant Service Providers, and Other Local Service Providers are small 
entities.  According to Commission data, 1,442 carriers reported that they were engaged in the provision 
of either competitive local exchange services or competitive access provider services.52  Of these 1,442 
carriers, an estimated 1,256 have 1,500 or fewer employees.  In addition, 17 carriers have reported that 
they are Shared-Tenant Service Providers, and all 17 are estimated to have 1,500 or fewer employees.53  
In addition, 72 carriers have reported that they are Other Local Service Providers.54  Of this total, 70 have 
1,500 or fewer employees.55  Consequently, the Commission estimates that most providers of competitive 
local exchange service, competitive access providers, Shared-Tenant Service Providers, and Other Local 
Service Providers are small entities that may be affected by the adopted rules. 

20. We have included small incumbent LECs in this present RFA analysis.  As noted above, 
a “small business” under the RFA is one that, inter alia, meets the pertinent small business size standard 
(e.g., a telephone communications business having 1,500 or fewer employees), and “is not dominant in its 
field of operation.”56  The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent 
LECs are not dominant in their field of operation because any such dominance is not “national” in 
scope.57  We have therefore included small incumbent LECs in this RFA analysis, although we emphasize 
that this RFA action has no effect on Commission analyses and determinations in other, non-RFA 
contexts.

21. Interexchange Carriers (IXCs).  Neither the Commission nor the SBA has developed a 
definition for Interexchange Carriers.  The closest NAICS Code category is Wired Telecommunications 
Carriers as defined in paragraph 17 of this FRFA. The applicable size standard under SBA rules is that 
such a business is small if it has 1,500 or fewer employees.58  According to Commission data, 359 
companies reported that their primary telecommunications service activity was the provision of 
interexchange services.59  Of this total, an estimated 317 have 1,500 or fewer employees and 42 have 
more than 1,500 employees.60  Consequently, the Commission estimates that the majority of 
interexchange service providers are small entities that may be affected by rules adopted.

22. Operator Service Providers (OSPs).  Neither the Commission nor the SBA has developed 
a small business size standard specifically for operator service providers.  The appropriate size standard 
under SBA rules is for the category Wired Telecommunications Carriers.  Under that size standard, such a 
business is small if it has 1,500 or fewer employees.61  According to Commission data, 33 carriers have 
reported that they are engaged in the provision of operator services.  Of these, an estimated 31 have 1,500 

52 See Trends in Telephone Service at Tbl. 5.3.
53 Id.
54 Id.
55 Id.
56 5 U.S.C. § 601(3).
57 Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC(filed 
May 27, 1999).  The Small Business Act contains a definition of “small business concern,” which the RFA 
incorporates into its own definition of “small business.”  15 U.S.C. § 632(a); 5 U.S.C. § 601(3).  SBA regulations 
interpret “small business concern” to include the concept of dominance on a national basis.  13 CFR § 121.102(b).
58 13 CFR § 121.201, NAICS Code 517311.
59 See Trends in Telephone Service at Tbl. 5.3.
60 Id.
61 13 CFR § 121.201, NAICS Code 517311.
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or fewer employees and two have more than 1,500 employees.62  Consequently, the Commission 
estimates that the majority of OSPs are small entities that may be affected by our adopted rules.

23. Other Toll Carriers.  Neither the Commission nor the SBA has developed a definition for 
small businesses specifically applicable to Other Toll Carriers.  This category includes toll carriers that do 
not fall within the categories of interexchange carriers, operator service providers, prepaid calling card 
providers, satellite service carriers, or toll resellers.  The closest applicable NAICS Code category is for 
Wired Telecommunications Carriers as defined above.  Under the applicable SBA size standard, such a 
business is small if it has 1,500 or fewer employees.63  Census data for 2012 shows that there were 3,117 
firms that operated that year.  Of this total, 3,083 operated with fewer than 1,000 employees.64  Thus, 
under this category and the associated small business size standard, the majority of Other Toll Carriers 
can be considered small.  According to internally developed Commission data, 284 companies reported 
that their primary telecommunications service activity was the provision of other toll carriage.65  Of these, 
an estimated 279 have 1,500 or fewer employees.66  Consequently, the Commission estimates that most 
Other Toll Carriers are small entities that may be affected by rules adopted pursuant to the Order.

4. Wireless Providers- Fixed and Mobile

24. The broadband Internet access service provider category covered by these rules may 
cover multiple wireless firms and categories of regulated wireless services.  Thus, to the extent the 
wireless services listed below are used by wireless firms for broadband Internet access service, the 
proposed actions may have an impact on those small businesses as set forth above and further below.  In 
addition, for those services subject to auctions, we note that, as a general matter, the number of winning 
bidders that claim to qualify as small businesses at the close of an auction does not necessarily represent 
the number of small businesses currently in service.  Also, the Commission does not generally track 
subsequent business size unless, in the context of assignments and transfers or reportable eligibility 
events, unjust enrichment issues are implicated.

25. Wireless Telecommunications Carriers (except Satellite). This industry comprises 
establishments engaged in operating and maintaining switching and transmission facilities to provide 
communications via the airwaves, such as cellular services, paging services, wireless internet access, and 
wireless video services.67  The appropriate size standard under SBA rules is that such a business is small 
if it has 1,500 or fewer employees.  For this industry, Census data for 2012 show that there were 967 
firms that operated for the entire year. Of this total, 955 firms had fewer than 1,000 employees.68  Thus 
under this category and the associated size standard, the Commission estimates that the majority of 
wireless telecommunications carriers (except satellite) are small entities.  Similarly, according to 
internally developed Commission data, 413 carriers reported that they were engaged in the provision of 
wireless telephony, including cellular service, Personal Communications Service (PCS), and Specialized 

62 Trends in Telephone Service at Tbl. 5.3.
63 13 CFR § 121.201, NAICS Code 517311.
64 See U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ5, Information: Subject 
Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers). 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110. 
65 Trends in Telephone Service at Tbl. 5.3.
66 Id.
67 NAICS Code 517210.  See https://www.census.gov/econ/isp/sampler.php?naicscode=517210&naicslevel=6#. 
68 2012 U.S. Economic Census, NAICS Code 517210, 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prodT
ype=table.
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Mobile Radio (SMR) services.69  Of this total, an estimated 261 have 1,500 or fewer employees.70  
Consequently, the Commission estimates that approximately half of these firms can be considered small.  
Thus, using available data, we estimate that the majority of wireless firms can be considered small.  

26.   The Commission’s own data—available in its Universal Licensing System—indicate 
that, as of October 25, 2016, there are 280 Cellular licensees that will be affected by our actions today.71  
The Commission does not know how many of these licensees are small, as the Commission does not 
collect that information for these types of entities. Similarly, according to internally developed 
Commission data, 413 carriers reported that they were engaged in the provision of wireless telephony, 
including cellular service, Personal Communications Service, and Specialized Mobile Radio Telephony 
services.72  Of this total, an estimated 261 have 1,500 or fewer employees, and 152 have more than 1,500 
employees.73  Thus, using available data, we estimate that the majority of wireless firms can be 
considered small.  

27. Wireless Communications Services.  This service can be used for fixed, mobile, 
radiolocation, and digital audio broadcasting satellite uses.  The Commission defined “small business” for 
the wireless communications services (WCS) auction as an entity with average gross revenues of $40 
million for each of the three preceding years, and a “very small business” as an entity with average gross 
revenues of $15 million for each of the three preceding years.74  The SBA has approved these 
definitions.75  

28. 1670–1675 MHz Services.  This service can be used for fixed and mobile uses, except 
aeronautical mobile.76  An auction for one license in the 1670–1675 MHz band was conducted in 2003.  
One license was awarded.  The winning bidder was not a small entity.

29. Wireless Telephony.  Wireless telephony includes cellular, personal communications 
services, and specialized mobile radio telephony carriers.  As noted, the SBA has developed a small 
business size standard for Wireless Telecommunications Carriers (except Satellite).77  Under the SBA 
small business size standard, a business is small if it has 1,500 or fewer employees.78  According to 
Commission data, 413 carriers reported that they were engaged in wireless telephony.79  Of these, an 
estimated 261 have 1,500 or fewer employees and 152 have more than 1,500 employees.80  Therefore, a 
little less than one third of these entities can be considered small.

69 See Trends in Telephone Service at Tbl. 5.3.
70 Id.
71 See http://wireless.fcc.gov/uls.  For the purposes of this FRFA, consistent with Commission practice for wireless 
services, the Commission estimates the number of licensees based on the number of unique FCC Registration 
Numbers.  
72 See Trends in Telephone Service at Tbl. 5.3.
73 See id.
74 Amendment of the Commission’s Rules to Establish Part 27, the Wireless Communications Service (WCS), Report 
and Order, 12 FCC Rcd 10785, 10879, para. 194 (1997).
75 See Letter from Aida Alvarez, Administrator, SBA, to Amy Zoslov, Chief, Auctions and Industry Analysis 
Division, Wireless Telecommunications Bureau, FCC (filed Dec. 2, 1998) (Alvarez Letter 1998).
76 47 CFR § 2.106; see generally 47 CFR §§ 27.1-27.70.
77 13 CFR § 121.201, NAICS Code 517210.
78 Id.
79 Trends in Telephone Service at Tbl. 5.3.
80 Id.
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30. Broadband Personal Communications Service.  The broadband personal communications 
services (PCS) spectrum is divided into six frequency blocks designated A through F, and the 
Commission has held auctions for each block.  The Commission initially defined a “small business” for 
C- and F-Block licenses as an entity that has average gross revenues of $40 million or less in the three 
previous calendar years.81  For F-Block licenses, an additional small business size standard for “very 
small business” was added and is defined as an entity that, together with its affiliates, has average gross 
revenues of not more than $15 million for the preceding three calendar years.82  These small business size 
standards, in the context of broadband PCS auctions, have been approved by the SBA.83  No small 
businesses within the SBA-approved small business size standards bid successfully for licenses in Blocks 
A and B.  There were 90 winning bidders that claimed small business status in the first two C-Block 
auctions.  A total of 93 bidders that claimed small business status won approximately 40 percent of the 
1,479 licenses in the first auction for the D, E, and F Blocks.84  On April 15, 1999, the Commission 
completed the reauction of 347 C-, D-, E-, and F-Block licenses in Auction No. 22.85  Of the 57 winning 
bidders in that auction, 48 claimed small business status and won 277 licenses.

31. On January 26, 2001, the Commission completed the auction of 422 C and F Block 
Broadband PCS licenses in Auction No. 35.  Of the 35 winning bidders in that auction, 29 claimed small 
business status.86  Subsequent events concerning Auction 35, including judicial and agency 
determinations, resulted in a total of 163 C and F Block licenses being available for grant.  On February 
15, 2005, the Commission completed an auction of 242 C-, D-, E-, and F-Block licenses in Auction No. 
58.  Of the 24 winning bidders in that auction, 16 claimed small business status and won 156 licenses.87  
On May 21, 2007, the Commission completed an auction of 33 licenses in the A, C, and F Blocks in 
Auction No. 71.88  Of the 12 winning bidders in that auction, five claimed small business status and won 
18 licenses.89  On August 20, 2008, the Commission completed the auction of 20 C-, D-, E-, and F-Block 
Broadband PCS licenses in Auction No. 78.90  Of the eight winning bidders for Broadband PCS licenses 
in that auction, six claimed small business status and won 14 licenses.91

81 See Amendment of Parts 20 and 24 of the Commission’s Rules - Broadband PCS Competitive Bidding and the 
Commercial Mobile Radio Service Spectrum Cap; Amendment of the Commission’s Cellular/PCS Cross-Ownership 
Rule, Report and Order, 11 FCC Rcd 7824, 7850-52, paras. 57-60 (1996) (PCS Report and Order); see also 47 CFR 
§ 24.720(b).
82 See PCS Report and Order, 11 FCC Rcd at 7852, para. 60.
83 See Alvarez Letter 1998.
84 See Broadband PCS, D, E and F Block Auction Closes, Public Notice, Doc. No. 89838 (Jan. 14, 1997).
85 See C, D, E, and F Block Broadband PCS Auction Closes, Public Notice, 14 FCC Rcd 6688 (WTB 1999).  Before 
Auction No. 22, the Commission established a very small standard for the C Block to match the standard used for F 
Block.  Amendment of the Commission’s Rules Regarding Installment Payment Financing for Personal 
Communications Services (PCS) Licensees, Fourth Report and Order, 13 FCC Rcd 15743, 15768, para. 46 (1998).
86 See C and F Block Broadband PCS Auction Closes; Winning Bidders Announced, Public Notice, 16 FCC Rcd 
2339 (2001).
87 See Broadband PCS Spectrum Auction Closes; Winning Bidders Announced for Auction No. 58, Public Notice, 20 
FCC Rcd 3703 (2005).
88 See Auction of Broadband PCS Spectrum Licenses Closes; Winning Bidders Announced for Auction No. 71, 
Public Notice, 22 FCC Rcd 9247 (2007).
89 Id.
90 See Auction of AWS-1 and Broadband PCS Licenses Closes; Winning Bidders Announced for Auction 78, Public 
Notice, 23 FCC Rcd 12749 (WTB 2008).
91 Id.
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32. Specialized Mobile Radio Licenses.  The Commission awards “small entity” bidding 
credits in auctions for Specialized Mobile Radio (SMR) geographic area licenses in the 800 MHz and 900 
MHz bands to firms that had revenues of no more than $15 million in each of the three previous calendar 
years.92  The Commission awards “very small entity” bidding credits to firms that had revenues of no 
more than $3 million in each of the three previous calendar years.93  The SBA has approved these small 
business size standards for the 900 MHz Service.94  The Commission has held auctions for geographic 
area licenses in the 800 MHz and 900 MHz bands.  The 900 MHz SMR auction began on December 5, 
1995, and closed on April 15, 1996.  Sixty bidders claiming that they qualified as small businesses under 
the $15 million size standard won 263 geographic area licenses in the 900 MHz SMR band.  The 800 
MHz SMR auction for the upper 200 channels began on October 28, 1997, and was completed on 
December 8, 1997.  Ten bidders claiming that they qualified as small businesses under the $15 million 
size standard won 38 geographic area licenses for the upper 200 channels in the 800 MHz SMR band.95  A 
second auction for the 800 MHz band was held on January 10, 2002 and closed on January 17, 2002 and 
included 23 BEA licenses.  One bidder claiming small business status won five licenses.96

33. The auction of the 1,053 800 MHz SMR geographic area licenses for the General 
Category channels began on August 16, 2000, and was completed on September 1, 2000.  Eleven bidders 
won 108 geographic area licenses for the General Category channels in the 800 MHz SMR band and 
qualified as small businesses under the $15 million size standard.97  In an auction completed on December 
5, 2000, a total of 2,800 Economic Area licenses in the lower 80 channels of the 800 MHz SMR service 
were awarded.98  Of the 22 winning bidders, 19 claimed small business status and won 129 licenses.  
Thus, combining all four auctions, 41 winning bidders for geographic licenses in the 800 MHz SMR band 
claimed status as small businesses.

34. In addition, there are numerous incumbent site-by-site SMR licenses and licensees with 
extended implementation authorizations in the 800 and 900 MHz bands.  We do not know how many 
firms provide 800 MHz or 900 MHz geographic area SMR service pursuant to extended implementation 
authorizations, nor how many of these providers have annual revenues of no more than $15 million.  One 
firm has over $15 million in revenues.  In addition, we do not know how many of these firms have 1,500 
or fewer employees, which is the SBA-determined size standard.99  We assume, for purposes of this 
analysis, that all of the remaining extended implementation authorizations are held by small entities, as 
defined by the SBA.

35. Lower 700 MHz Band Licenses.  The Commission previously adopted criteria for 
defining three groups of small businesses for purposes of determining their eligibility for special 

92 47 CFR § 90.814(b)(1).
93 Id. 
94 See Letter from Aida Alvarez, Administrator, SBA, to Thomas Sugrue, Chief, Wireless Telecommunications 
Bureau, FCC (filed Aug. 10, 1999) (Alvarez Letter 1999).
95 See Correction to Public Notice DA 96-586 “FCC Announces Winning Bidders in the Auction of 1020 Licenses to 
Provide 900 MHz SMR in Major Trading Areas,” Public Notice, 18 FCC Rcd 18367 (WTB 1996).
96 See Multi-Radio Service Auction Closes, Public Notice, 17 FCC Rcd 1446 (WTB 2002).
97 See 800 MHz Specialized Mobile Radio (SMR) Service General Category (851-854 MHz) and Upper Band (861-
865 MHz) Auction Closes; Winning Bidders Announced, Public Notice, 15 FCC Rcd 17162 (2000).
98 See 800 MHz SMR Service Lower 80 Channels Auction Closes; Winning Bidders Announced, Public Notice, 
16 FCC Rcd 1736 (2000).
99 See generally 13 CFR § 121.201; NAICS Code 517210.
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provisions such as bidding credits.100  The Commission defined a “small business” as an entity that, 
together with its affiliates and controlling principals, has average gross revenues not exceeding $40 
million for the preceding three years.101  A “very small business” is defined as an entity that, together with 
its affiliates and controlling principals, has average gross revenues that are not more than $15 million for 
the preceding three years.102  Additionally, the lower 700 MHz Service had a third category of small 
business status for Metropolitan/Rural Service Area (MSA/RSA) licenses—“entrepreneur”—which is 
defined as an entity that, together with its affiliates and controlling principals, has average gross revenues 
that are not more than $3 million for the preceding three years.103  The SBA approved these small size 
standards.104  An auction of 740 licenses (one license in each of the 734 MSAs/RSAs and one license in 
each of the six Economic Area Groupings (EAGs)) commenced on August 27, 2002, and closed on 
September 18, 2002.  Of the 740 licenses available for auction, 484 licenses were won by 102 winning 
bidders.  Seventy-two of the winning bidders claimed small business, very small business or entrepreneur 
status and won a total of 329 licenses.105  A second auction commenced on May 28, 2003, closed on June 
13, 2003, and included 256 licenses:  5 EAG licenses and 476 Cellular Market Area licenses.106  
Seventeen winning bidders claimed small or very small business status and won 60 licenses, and nine 
winning bidders claimed entrepreneur status and won 154 licenses.107  On July 26, 2005, the Commission 
completed an auction of 5 licenses in the Lower 700 MHz band (Auction No. 60).  There were three 
winning bidders for five licenses.  All three winning bidders claimed small business status.

36. In 2007, the Commission reexamined its rules governing the 700 MHz band in the 700 
MHz Second Report and Order.108  An auction of 700 MHz licenses commenced January 24, 2008 and 
closed on March 18, 2008, which included, 176 Economic Area licenses in the A Block, 734 Cellular 
Market Area licenses in the B Block, and 176 EA licenses in the E Block.109  Twenty winning bidders, 
claiming small business status (those with attributable average annual gross revenues that exceed $15 
million and do not exceed $40 million for the preceding three years) won 49 licenses.  Thirty three 
winning bidders claiming very small business status (those with attributable average annual gross 
revenues that do not exceed $15 million for the preceding three years) won 325 licenses.

37. Upper 700 MHz Band Licenses.  In the 700 MHz Second Report and Order, the 
Commission revised its rules regarding Upper 700 MHz licenses.110  On January 24, 2008, the 
Commission commenced Auction 73 in which several licenses in the Upper 700 MHz band were 
available for licensing:  12 Regional Economic Area Grouping licenses in the C Block, and one 
nationwide license in the D Block.111  The auction concluded on March 18, 2008, with 3 winning bidders 

100 See Reallocation and Service Rules for the 698-746 MHz Spectrum Band (Television Channels 52-59), Report 
and Order, 17 FCC Rcd 1022 (2002).
101 See id. at 1087-88, para. 172.
102 See id.
103 See id. at 1088, para. 173.
104 See Alvarez Letter 1999.
105 See Lower 700 MHz Band Auction Closes, Public Notice, 17 FCC Rcd 17272 (WTB 2002).
106 See id. 
107 See id.
108 Service Rules for the 698-746, 747-762 and 777-792 MHz Band et al., Second Report and Order, 22 FCC Rcd 
15289, 15359 n. 434 (2007) (700 MHz Second Report and Order).
109 See Auction of 700 MHz Band Licenses Closes, Public Notice, 23 FCC Rcd 4572 (WTB 2008).
110 700 MHz Second Report and Order, 22 FCC Rcd 15289.
111 See Auction of 700 MHz Band Licenses Closes, Public Notice, 23 FCC Rcd 4572 (WTB 2008).
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claiming very small business status (those with attributable average annual gross revenues that do not 
exceed $15 million for the preceding three years) and winning five licenses.

38. 700 MHz Guard Band Licensees.  In 2000, in the 700 MHz Guard Band Order, the 
Commission adopted size standards for “small businesses” and “very small businesses” for purposes of 
determining their eligibility for special provisions such as bidding credits and installment payments.112  A 
small business in this service is an entity that, together with its affiliates and controlling principals, has 
average gross revenues not exceeding $40 million for the preceding three years.113  Additionally, a very 
small business is an entity that, together with its affiliates and controlling principals, has average gross 
revenues that are not more than $15 million for the preceding three years.114  SBA approval of these 
definitions is not required.115  An auction of 52 Major Economic Area licenses commenced on September 
6, 2000, and closed on September 21, 2000.116  Of the 104 licenses auctioned, 96 licenses were sold to 
nine bidders.  Five of these bidders were small businesses that won a total of 26 licenses.  A second 
auction of 700 MHz Guard Band licenses commenced on February 13, 2001, and closed on February 21, 
2001.  All eight of the licenses auctioned were sold to three bidders.  One of these bidders was a small 
business that won a total of two licenses.117

39. Air-Ground Radiotelephone Service.  The Commission has previously used the SBA’s 
small business size standard applicable to Wireless Telecommunications Carriers (except Satellite), i.e., 
an entity employing no more than 1,500 persons.118  There are approximately 100 licensees in the Air-
Ground Radiotelephone Service, and under that definition, we estimate that almost all of them qualify as 
small entities under the SBA definition.  For purposes of assigning Air-Ground Radiotelephone Service 
licenses through competitive bidding, the Commission has defined “small business” as an entity that, 
together with controlling interests and affiliates, has average annual gross revenues for the preceding 
three years not exceeding $40 million.119  A “very small business” is defined as an entity that, together 
with controlling interests and affiliates, has average annual gross revenues for the preceding three years 
not exceeding $15 million.120  These definitions were approved by the SBA.121  In May 2006, the 
Commission completed an auction of nationwide commercial Air-Ground Radiotelephone Service 
licenses in the 800 MHz band (Auction No. 65).  On June 2, 2006, the auction closed with two winning 

112 See Service Rules for the 746-764 MHz Bands, and Revisions to Part 27 of the Commission’s Rules, Second 
Report and Order, 15 FCC Rcd 5299 (2000).
113 See id. at 5343, para. 108.
114 See id.
115 See id. at 5343, para. 108 n.246 (for the 746-764 MHz and 776-794 MHz bands, the Commission is exempt from 
15 U.S.C. § 632, which requires Federal agencies to obtain SBA approval before adopting small business size 
standards).
116 See 700 MHz Guard Bands Auction Closes: Winning Bidders Announced, Public Notice, 15 FCC Rcd 18026 
(WTB 2000).
117 See 700 MHz Guard Bands Auction Closes: Winning Bidders Announced, Public Notice, 16 FCC Rcd 4590 
(WTB 2001).
118 13 CFR § 121.201, NAICS Codes 517210.
119 Amendment of Part 22 of the Commission’s Rules to Benefit the Consumers of Air-Ground Telecommunications 
Services, Biennial Regulatory Review—Amendment of Parts 1, 22, and 90 of the Commission’s Rules, Amendment of 
Parts 1 and 22 of the Commission’s Rules to Adopt Competitive Bidding Rules for Commercial and General 
Aviation Air-Ground Radiotelephone Service, Order on Reconsideration and Report and Order, 20 FCC Rcd 19663, 
paras. 28-42 (2005).
120 Id.
121 See Letter from Hector V. Barreto, Administrator, SBA, to Gary D. Michaels, Deputy Chief, Auctions and 
Spectrum Access Division, Wireless Telecommunications Bureau, FCC (filed Sept. 19, 2005).
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bidders winning two Air-Ground Radiotelephone Services licenses.  Neither of the winning bidders 
claimed small business status.

40. AWS Services (1710–1755 MHz and 2110–2155 MHz bands (AWS-1); 1915–1920 MHz, 
1995–2000 MHz, 2020–2025 MHz and 2175–2180 MHz bands (AWS-2); 2155–2175 MHz band (AWS-
3)).  For the AWS-1 bands,122 the Commission has defined a “small business” as an entity with average 
annual gross revenues for the preceding three years not exceeding $40 million, and a “very small 
business” as an entity with average annual gross revenues for the preceding three years not exceeding $15 
million.  For AWS-2 and AWS-3, although we do not know for certain which entities are likely to apply 
for these frequencies, we note that the AWS-1 bands are comparable to those used for cellular service and 
personal communications service.  The Commission has not yet adopted size standards for the AWS-2 or 
AWS-3 bands but proposes to treat both AWS-2 and AWS-3 similarly to broadband PCS service and 
AWS-1 service due to the comparable capital requirements and other factors, such as issues involved in 
relocating incumbents and developing markets, technologies, and services.123

41. 3650–3700 MHz band.  In March 2005, the Commission released a Report and Order 
and Memorandum Opinion and Order that provides for nationwide, non-exclusive licensing of terrestrial 
operations, utilizing contention-based technologies, in the 3650 MHz band (i.e., 3650–3700 MHz).  As of 
April 2010, more than 1270 licenses have been granted and more than 7433 sites have been registered.  
The Commission has not developed a definition of small entities applicable to 3650–3700 MHz band 
nationwide, non-exclusive licensees.  However, we estimate that the majority of these licensees are 
Internet Access Service Providers (ISPs) and that most of those licensees are small businesses.

42. Fixed Microwave Services.  Microwave services include common carrier,124 private-
operational fixed,125 and broadcast auxiliary radio services.126  They also include the Local Multipoint 
Distribution Service (LMDS),127 the Digital Electronic Message Service (DEMS),128 and the 24 GHz 
Service,129 where licensees can choose between common carrier and non-common carrier status.130  At 
present, there are approximately 36,708 common carrier fixed licensees and 59,291 private operational-
fixed licensees and broadcast auxiliary radio licensees in the microwave services.  There are 
approximately 135 LMDS licensees, three DEMS licensees, and three 24 GHz licensees.  The 
Commission has not yet defined a small business with respect to microwave services.  For purposes of the 

122 The service is defined in section 90.1301 et seq. of the Commission’s Rules, 47 CFR § 90.1301 et seq.
123 See Service Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands, Report and Order, 18 FCC 
Rcd 25162, Appx. B (2003), modified by Service Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz 
Bands, Order on Reconsideration, 20 FCC Rcd 14058, Appx. C (2005); Service Rules for Advanced Wireless 
Services in the 1915-1920 MHz, 1995-2000 MHz, 2020-2025 MHz and 2175-2180 MHz Bands; Service Rules for 
Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands, Notice of Proposed Rulemaking, 19 FCC Rcd 
19263, Appx. B (2005); Service Rules for Advanced Wireless Services in the 2155-2175 MHz Band, Notice of 
Proposed Rulemaking, 22 FCC Rcd 17035, Appx. (2007).
124 See 47 CFR Part 101, Subparts C and I.
125 See 47 CFR Part 101, Subparts C and H.
126 Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission’s Rules.  See 47 CFR Part 
74.  Available to licensees of broadcast stations and to broadcast and cable network entities, broadcast auxiliary 
microwave stations are used for relaying broadcast television signals from the studio to the transmitter, or between 
two points such as a main studio and an auxiliary studio.  The service also includes mobile TV pickups, which relay 
signals from a remote location back to the studio.
127 See 47 CFR Part 101, Subpart L.
128 See 47 CFR Part 101, Subpart G.
129 See id.
130 See 47 CFR §§ 101.533, 101.1017.
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IRFA, we will use the SBA’s definition applicable to Wireless Telecommunications Carriers (except 
satellite)—i.e., an entity with no more than 1,500 persons.131  Under the present and prior categories, the 
SBA has deemed a wireless business to be small if it has 1,500 or fewer employees.132  The Commission 
does not have data specifying the number of these licensees that have more than 1,500 employees, and 
thus is unable at this time to estimate with greater precision the number of fixed microwave service 
licensees that would qualify as small business concerns under the SBA’s small business size standard.  
Consequently, the Commission estimates that there are up to 36,708 common carrier fixed licensees and 
up to 59,291 private operational-fixed licensees and broadcast auxiliary radio licensees in the microwave 
services that may be small and may be affected by the rules and policies adopted herein.  We note, 
however, that the common carrier microwave fixed licensee category includes some large entities.  

43. Broadband Radio Service and Educational Broadband Service.  Broadband Radio 
Service systems, previously referred to as Multipoint Distribution Service (MDS) and Multichannel 
Multipoint Distribution Service (MMDS) systems, and “wireless cable,” transmit video programming to 
subscribers and provide two-way high speed data operations using the microwave frequencies of the 
Broadband Radio Service (BRS) and Educational Broadband Service (EBS) (previously referred to as the 
Instructional Television Fixed Service (ITFS)).133  In connection with the 1996 BRS auction, the 
Commission established a small business size standard as an entity that had annual average gross 
revenues of no more than $40 million in the previous three calendar years.134  The BRS auctions resulted 
in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas (BTAs).  Of the 67 
auction winners, 61 met the definition of a small business.  BRS also includes licensees of stations 
authorized prior to the auction.  At this time, we estimate that of the 61 small business BRS auction 
winners, 48 remain small business licensees.  In addition to the 48 small businesses that hold BTA 
authorizations, there are approximately 392 incumbent BRS licensees that are considered small entities.135  
After adding the number of small business auction licensees to the number of incumbent licensees not 
already counted, we find that there are currently approximately 440 BRS licensees that are defined as 
small businesses under either the SBA or the Commission’s rules.

44. In 2009, the Commission conducted Auction 86, the sale of 78 licenses in the BRS 
areas.136  The Commission offered three levels of bidding credits: (i) a bidder with attributed average 
annual gross revenues that exceed $15 million and do not exceed $40 million for the preceding three 
years (small business) received a 15 percent discount on its winning bid; (ii) a bidder with attributed 
average annual gross revenues that exceed $3 million and do not exceed $15 million for the preceding 
three years (very small business) received a 25 percent discount on its winning bid; and (iii) a bidder with 
attributed average annual gross revenues that do not exceed $3 million for the preceding three years 
(entrepreneur) received a 35 percent discount on its winning bid.137  Auction 86 concluded in 2009 with 

131 13 CFR § 121.201, NAICS Code 517210.
132 13 CFR § 121.201, NAICS code 517210 (2007 NAICS).  The now-superseded, pre-2007 CFR citations were 13 
CFR § 121.201, NAICS Codes 517211 and 517212 (referring to the 2002 NAICS).
133 Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing Procedures in the Multipoint 
Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j) of the 
Communications Act—Competitive Bidding, Report and Order, 10 FCC Rcd 9589, 9593, para. 7 (1995).
134 47 CFR § 21.961(b)(1).
135 47 U.S.C. § 309(j).  Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of 
Section 309(j) of the Communications Act of 1934, 47 U.S.C. § 309(j).  For these pre-auction licenses, the 
applicable standard is SBA’s small business size standard of 1500 or fewer employees.
136 Auction of Broadband Radio Service (BRS) Licenses, Scheduled for October 27, 2009, Notice and Filing 
Requirements, Minimum Opening Bids, Upfront Payments, and Other Procedures for Auction 86, Public Notice, 24 
FCC Rcd 8277 (2009).
137 Id. at 8296, para. 73.
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the sale of 61 licenses.138  Of the ten winning bidders, two bidders that claimed small business status won 
4 licenses; one bidder that claimed very small business status won three licenses; and two bidders that 
claimed entrepreneur status won six licenses.

5. Satellite Service Providers

45. Satellite Telecommunications Providers.  Two economic census categories address the 
satellite industry.  Both categories have a small business size standard of $32.5 million or less in average 
annual receipts, under SBA rules.139  

46. Satellite Telecommunications. This category comprises firms “primarily engaged in 
providing telecommunications services to other establishments in the telecommunications and 
broadcasting industries by forwarding and receiving communications signals via a system of satellites or 
reselling satellite telecommunications.”140  The category has a small business size standard of $32.5 
million or less in average annual receipts, under SBA rules.141  For this category, Census Bureau data for 
2012 show that there were a total of 333 firms that operated for the entire year.142  Of this total, 299 firms 
had annual receipts of less than $25 million.143  Consequently, we estimate that the majority of satellite 
telecommunications providers are small entities.

47. All Other Telecommunications.  “All Other Telecommunications” is defined as follows:  
“This U.S. industry is comprised of establishments that are primarily engaged in providing specialized 
telecommunications services, such as satellite tracking, communications telemetry, and radar station 
operation.  This industry also includes establishments primarily engaged in providing satellite terminal 
stations and associated facilities connected with one or more terrestrial systems and capable of 
transmitting telecommunications to, and receiving telecommunications from, satellite systems.  
Establishments providing Internet services or voice over Internet protocol (VoIP) services via client 
supplied telecommunications connections are also included in this industry.”144  The SBA has developed a 
small business size standard for “All Other Telecommunications,” which consists of all such firms with 
gross annual receipts of $32.5 million or less.145  For this category, Census Bureau data for 2012 show 
that there were 1,442 firms that operated for the entire year.  Of those firms, a total of 1,400 had annual 
receipts less than $25 million.146  Consequently, we conclude that the majority of All Other 
Telecommunications firms can be considered small. 

138 Auction of Broadband Radio Service Licenses Closes, Winning Bidders Announced for Auction 86, Down 
Payments Due November 23, 2009, Final Payments Due December 8, 2009, Ten-Day Petition to Deny Period, 
Public Notice, 24 FCC Rcd 13572 (2009).
139 13 CFR § 121.201, NAICS Code 517410.
140 U.S. Census Bureau, 2012 NAICS Definitions, “517410 Satellite Telecommunications,” 
http://www.census.gov/naics/2007/def/ND517410.HTM.  
141 13 CFR § 121.201, NAICS Code 517410.
142  U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ4, Information: Subject 
Series - Estab and Firm Size: Receipts Size of Firms for the United States: 2012, NAICS Code 517410 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ4&prodT
ype=table. 
143 Id.
144 NAICS Code 517919; https://www.census.gov/econ/isp/sampler.php?naicscode=517919&naicslevel=6. 
145 13 CFR § 121.201, NAICS Code 517919.
146 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC0751SSSZ1, Information:  Subject 
Series - Establishment and Firm Size: Receipts Size of Firms for the United States: 2012 NAICS Code 517919, 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodT
ype=table.

http://www.census.gov/naics/2007/def/ND517410.HTM
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ4&prodType=table
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ4&prodType=table
https://www.census.gov/econ/isp/sampler.php?naicscode=517919&naicslevel=6
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodType=table
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodType=table
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6. Cable Service Providers

48. Because section 706 requires us to monitor the deployment of broadband using any 
technology, we anticipate that some broadband service providers may not provide telephone service.  
Accordingly, we describe below other types of firms that may provide broadband services, including 
cable companies, MDS providers, and utilities, among others.

49. Cable and Other Subscription Programming. This industry comprises establishments 
primarily engaged in operating studios and facilities for the broadcasting of programs on a subscription or 
fee basis. The broadcast programming is typically narrowcast in nature (e.g., limited format, such as 
news, sports, education, or youth-oriented).  These establishments produce programming in their own 
facilities or acquire programming from external sources.  The programming material is usually delivered 
to a third party, such as cable systems or direct-to-home satellite systems, for transmission to viewers.147  
The SBA size standard for this industry establishes as small, any company in this category which has 
annual receipts of $38.5 million or less.148  According to 2012 U.S. Census Bureau data, 367 firms 
operated for the entire year.149 Of that number, 319 operated with annual receipts of less than $25 million 
a year and 48 firms operated with annual receipts of $25 million or more.150  Based on this data, the 
Commission estimates that the majority of firms operating in this industry are small.

50. Cable Companies and Systems (Rate Regulation). The Commission has developed its 
own small business size standards for the purpose of cable rate regulation.  Under the Commission’s 
rules, a “small cable company” is one serving 400,000 or fewer subscribers nationwide.151  Industry data 
indicate that there are currently 4,600 active cable systems in the United States.152  Of this total, all but 
nine cable operators nationwide are small under the 400,000-subscriber size standard.153  In addition, 
under the Commission's rate regulation rules, a “small system” is a cable system serving 15,000 or fewer 
subscribers.154  Current Commission records show 4,600 cable systems nationwide.155  Of this total, 3,900 
cable systems have fewer than 15,000 subscribers, and 700 systems have 15,000 or more subscribers, 

147 See U.S. Census Bureau, 2012 NAICS Definitions, “515210 Cable and other Subscription Programming”, 
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=ib&id=ib.en./ECN.NAICS2012.
515210#.
148 See 13 C.F.R. 121.201, NAICS Code 515210.
149 See U.S. Census Bureau, 2012 Economic Census of the United States, Tbl. EC1251SSSZ4, Information: Subject 
Series - Estab & Firm Size: Receipts Size of Firms for the U.S.: 2012, NAICS Code 515210, 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~515210. 
150 Id.  Available census data does not provide a more precise estimate of the number of firms that have receipts of 
$38.5 million or less.
151 47 CFR § 76.901(e)
152 Federal Communications Commission, Assessment and Collection of Regulatory Fees for Fiscal Year 2014; 
Assessment and Collection of Regulatory Fees for Fiscal Year 2013; and Procedures for Assessment and Collection 
of Regulatory Fees, 80 Fed. Reg. 66815 (Oct. 30, 2015) (citing August 15, 2015 Report from the Media Bureau 
based on data contained in the Commission’s Cable Operations and Licensing System (COALS).  See 
www.fcc.gov/coals.
153 See SNL KAGAN at https://www.snl.com/interactiveX/MyInteractive.aspx?mode=4&CDID=A-821-
38606&KLPT=8 (subscription required). 
154 47 CFR § 76.901(c).
155  Federal Communications Commission, Assessment and Collection of Regulatory Fees for Fiscal Year 2014; 
Assessment and Collection of Regulatory Fees for Fiscal Year 2013; and Procedures for Assessment and Collection 
of Regulatory Fees, 80 Fed. Reg. 66815 (Oct. 30, 2015) (citing August 15, 2015 Report from the Media Bureau 
based on data contained in the Commission’s Cable Operations and Licensing System (COALS).  See 
www.fcc.gov/coals.

https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=ib&id=ib.en./ECN.NAICS2012.515210
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=ib&id=ib.en./ECN.NAICS2012.515210
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~515210
http://www.fcc.gov/coals
https://www.snl.com/interactiveX/MyInteractive.aspx?mode=4&CDID=A-821-38606&KLPT=8
https://www.snl.com/interactiveX/MyInteractive.aspx?mode=4&CDID=A-821-38606&KLPT=8
http://www.fcc.gov/coals
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based on the same records.156  Thus, under this standard as well, we estimate that most cable systems are 
small entities.

51. Cable System Operators (Telecom Act Standard).  The Communications Act of 1934, as 
amended, also contains a size standard for small cable system operators, which is “a cable operator that, 
directly or through an affiliate, serves in the aggregate fewer than one percent of all subscribers in the 
United States and is not affiliated with any entity or entities whose gross annual revenues in the aggregate 
exceed $250,000,000 are approximately 52,403,705 cable video subscribers in the United States today.157 
Accordingly, an operator serving fewer than 524,037 subscribers shall be deemed a small operator if its 
annual revenues, when combined with the total annual revenues of all its affiliates, do not exceed $250 
million in the aggregate.158  Based on available data, we find that all but nine incumbent cable operators 
are small entities under this size standard.159  We note that the Commission neither requests nor collects 
information on whether cable system operators are affiliated with entities whose gross annual revenues 
exceed $250 million.160  Although it seems certain that some of these cable system operators are affiliated 
with entities whose gross annual revenues exceed $250,000,000, we are unable at this time to estimate 
with greater precision the number of cable system operators that would qualify as small cable operators 
under the definition in the Communications Act.

7. All Other Telecommunications

52. “All Other Telecommunications” is defined as follows:  “This U.S. industry is comprised 
of establishments that are primarily engaged in providing specialized telecommunications services, such 
as satellite tracking, communications telemetry, and radar station operation.  This industry also includes 
establishments primarily engaged in providing satellite terminal stations and associated facilities 
connected with one or more terrestrial systems and capable of transmitting telecommunications to, and 
receiving telecommunications from, satellite systems.  Establishments providing Internet services or voice 
over Internet protocol (VoIP) services via client supplied telecommunications connections are also 
included in this industry.”161  The SBA has developed a small business size standard for “All Other 
Telecommunications,” which consists of all such firms with gross annual receipts of $32.5 million or 
less.162  For this category, Census Bureau data for 2012 show that there were 1,442 firms that operated for 
the entire year.  Of those firms, a total of 1,400 had annual receipts less than $25 million.163  

156 Id. 
157 Assessment and Collection of Regulatory Fees for Fiscal Year 2016, Notice of Proposed Rulemaking, 31 FCC 
Rcd 5757, Appendix E para. 23 (2016) (citing Office of Management and Budget (OMB) Memorandum M-10-06, 
Open Government Directive, Dec. 8, 2009).
158 47 CFR § 76.901(f).
159 Assessment & Collection of Regulatory Fees for Fiscal Year 2016, Notice of Proposed Rulemaking, 31 FCC Rcd 
5757, Appx. E, para. 23 (2016).
160 The Commission does receive such information on a case-by-case basis if a cable operator appeals a local 
franchise authority's finding that the operator does not qualify as a small cable operator pursuant to section 76.901(f) 
of the Commission's rules.  See 47 CFR § 76.901(f).
161 U.S. Census Bureau, 2012 NAICS Definitions, “517919 All other telecommunications,”  
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=category&id=category.en./ECN.
NAICS2012.517919#main_content. 
162 13 CFR § 121.201; NAICS Code 517919.
163 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC0751SSSZ1, Information: Subject 
Series - Establishment and Firm Size: Receipts Size of Firms for the United States: 2012 NAICS Code 517919, 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodT
ype=table.

http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodType=table
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ1&prodType=table
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Consequently, we conclude that the majority of All Other Telecommunications firms can be considered 
small.

E. Description of Projected Reporting, Recordkeeping, and Other Compliance 
Requirements for Small Entities

53. Today’s action requires broadband Internet access service providers to “publicly disclose 
accurate information regarding the network management practices, performance, and commercial terms 
of its broadband Internet access services sufficient to enable consumers to make informed choices 
regarding the purchase and use of such services and entrepreneurs and other small businesses to develop, 
market, and maintain Internet offerings.”  

54. Broadband Internet access service providers must disclose performance characteristics, 
network practices, and commercial terms.  The required disclosures must either be posted on a publicly 
available, easily accessible website, or they must be submitted to the Commission, which will post the 
disclosures on a publicly available, easily accessible website.

55. Because the disclosure requirements we adopt today eliminate the additional reporting 
obligations found in the Title II Order, we decline to provide an exemption for smaller providers at this 
time.  While a commenter emphasized that small broadband Internet access service providers had an even 
more pressing need to be classified as information service providers,164 today’s action applies equally to 
all providers of broadband Internet access service, and therefore does even more than the initial comment 
requested.  

F. Steps Taken to Minimize the Significant Economic Impact on Small Entities, and 
Significant Alternatives Considered

56. Today’s action restores broadband Internet access service’s original classification as an 
information service.  This will significantly decrease the burdens on small entities.  Additionally, the 
removal of the additional reporting obligations, the direct notification requirement, and the broadband 
provider safe harbor form will minimize the burdens providers face. 

57. The transparency rule we adopt today strikes an appropriate balance by requiring ISPs to 
disclose information that will allow consumers to make informed choices and that will enable the 
Commission to enable it to meet its statutory obligation to observe the communications marketplace to 
monitor the introduction of new services and technologies and to identify and eliminate potential 
marketplace barriers for the provision of information service, while simultaneously freeing providers 
from onerous burdens that produce little public benefit.  While retaining the transparency rule, with 
modifications, from the Open Internet Order, we eliminate the additional reporting obligations, the direct 
notification requirements, and the broadband label “safe harbor,” all of which will reduce the burdens on 
ISPs.  The additional reporting obligations, the direct notification requirement, and the “safe harbor” all 
required ISPs to expend significant resources without a corresponding gain to consumers, entrepreneurs, 
or other small businesses.

58. We also eliminate several rules adopted in the Title II Order, including the general 
conduct standard, the ban on paid prioritization, and the no-blocking and no-throttling rules.  We 
eliminate these rules for three reasons.  First, the transparency rule we adopt, in combination with the 
state of broadband Internet access service competition and the antitrust and consumer protection laws, 
obviate the need for conduct rules by achieving comparable benefits at lower cost.  Second, the record 
does not identify any legal authority to adopt conduct rules for all ISPs, and we decline to distort the 
market with a patchwork of non-uniform, limited-purpose rules.  Third, scrutinizing closely each prior 
conduct rule, we find that the costs of each rule outweigh its benefits.

164 WISPA Comments at 27.
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59. We also eliminate the position of Open Internet Ombudsperson, the formal complaint 
process, and the issuance of advisory opinions, because the work of the Open Internet Ombudsperson is 
more appropriately handled by Commission staff, and because the issuance of advisory opinions and the 
formal complaint process have not been shown to provide any benefit to broadband Internet access 
service providers or consumers.

60. Finally, we return mobile broadband Internet access service to its original classification 
as a private mobile radio service and restore the definition of interconnected service that existed prior to 
the Title II Order.  This will remove regulatory burdens from providers of mobile broadband Internet 
access service, including small providers.

G. Report to Congress:  

61. The Commission will send a copy of this Declaratory Ruling, Report and Order, and 
Order, including this FRFA, in a report to be sent to Congress pursuant to the SBREFA.165  In addition, 
the Commission will send a copy of this Declaratory Ruling, Report and Order, and Order, including the 
FRFA, to the Chief Counsel for Advocacy of the SBA.  A copy of the Declaratory Ruling, Report and 
Order, and Order, and the FRFA (or summaries thereof) will also be published in the Federal Register.166

165 See 5 U.S.C. § 801(a)(1)(A).
166 See id. § 604(b).
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STATEMENT OF
CHAIRMAN AJIT PAI

Re: Restoring Internet Freedom, WC Docket No. 17-108.

The Internet is the greatest free-market innovation in history.  It has changed the way we live, 
play, work, learn, and speak.  During my time at the FCC, I’ve met with entrepreneurs who have started 
businesses, doctors who have helped care for patients, teachers who have educated their students, and 
farmers who increased their crop yields, all because of the Internet.  And the Internet has enriched my life 
immeasurably.  In the past few days alone, I’ve downloaded interesting podcasts about blockchain 
technology, ordered a burrito, managed my playoff-bound fantasy football team, and—as you may have 
seen—tweeted.

What is responsible for the phenomenal development of the Internet?  It certainly wasn’t heavy-
handed government regulation.  Quite to the contrary:  At the dawn of the commercial Internet, President 
Clinton and a Republican Congress agreed that it would be the policy of the United States “to preserve the 
vibrant and competitive free market that presently exists for the Internet . . . unfettered by Federal or State 
regulation.”

This bipartisan policy worked.  Encouraged by light-touch regulation, the private sector invested 
over $1.5 trillion to build out fixed and mobile networks throughout the United States.  28.8k modems 
gave way to gigabit fiber connections.  Innovators and entrepreneurs grew startups into global giants.  
America’s Internet economy became the envy of the world.

And this light-touch approach was good for consumers, too.  In a free market full of 
permissionless innovation, online services blossomed.  Within a generation, we’ve gone from email as the 
killer app to high-definition video streaming.  Entrepreneurs and innovators guided the Internet far better 
than the clumsy hand of government ever could have.

But then, in early 2015, the FCC jettisoned this successful, bipartisan approach to the Internet.  
On express orders from the previous White House, the FCC scrapped the tried-and-true, light touch 
regulation of the Internet and replaced it with heavy-handed micromanagement.  It decided to subject the 
Internet to utility-style regulation designed in the 1930s to govern Ma Bell.

This decision was a mistake.  For one thing, there was no problem to solve.  The Internet wasn’t 
broken in 2015.  We weren’t living in a digital dystopia.  To the contrary, the Internet is perhaps the one 
thing in American society we can all agree has been a stunning success.

Not only was there no problem, this “solution” hasn’t worked.  The main complaint consumers 
have about the Internet is not and has never been that their Internet service provider is blocking access to 
content.  It’s that they don’t have access at all or enough competition.  These regulations have taken us in 
the opposite direction from these consumer preferences.  Under Title II, investment in high-speed 
networks has declined by billions of dollars.  Notably, this is the first time that such investment has 
declined outside of a recession in the Internet era.  When there’s less investment, that means fewer next-
generation networks are built.  That means less competition.  That means fewer jobs for Americans 
building those networks.  And that means more Americans are left on the wrong side of the digital divide.

The impact has been particularly serious for smaller Internet service providers.  They don’t have 
the time, money, or lawyers to navigate a thicket of complex rules.  I have personally visited some of 
them, from Spencer Municipal Utilities in Spencer, Iowa to Wave Wireless in Parsons, Kansas.  I have 
personally spoken with many more, from Amplex Internet in Ohio to AirLink Services in Oklahoma.  So 
it’s no surprise that the Wireless Internet Service Providers Association, which represents small fixed 
wireless companies that typically operate in rural America, surveyed its members and found that over 
80% “incurred additional expense in complying with the Title II rules, had delayed or reduced network 
expansion, had delayed or reduced services and had allocated budget to comply with the rules.”  Other 
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small companies, too, have told the FCC that these regulations have forced them to cancel, delay, or 
curtail fiber network upgrades.  And nearly two dozen small providers submitted a letter saying the FCC’s 
heavy-handed rules “affect our ability to find financing.”  Remember, these are the kinds of companies 
that are critical to providing a more competitive marketplace.

These rules have also impeded innovation.  One major company, for instance, reported that it put 
on hold a project to build out its out-of-home Wi-Fi network due to uncertainty about the FCC’s 
regulatory stance.  And a coalition of 19 municipal Internet service providers—that is, city-owned 
nonprofits—have told the FCC that they “often delay or hold off from rolling out a new feature or service 
because [they] cannot afford to deal with a potential complaint and enforcement action.”

None of this is good for consumers.  We need to empower all Americans with digital opportunity, 
not deny them the benefits of greater access and competition.

And consider too that these are just the effects these rules have had on the Internet of today.  
Think about how they’ll affect the Internet we need ten, twenty years from now.  The digital world bears 
no resemblance to a water pipe or electric line or sewer.  Use of those pipes will be roughly constant over 
time, and very few would say that there’s dramatic innovation in these areas.  By contrast, online traffic is 
exploding, and we consume exponentially more data over time.  With the dawn of the Internet of Things, 
with the development of high bit-rate applications like virtual reality, with new activities like high-
volume bitcoin mining that we can’t yet fully grasp, we are imposing ever more demands on the network.  
Over time, that means our networks themselves will need to scale, too.

But they don’t have to.  If our rules deter the massive infrastructure investment that we need, 
eventually we’ll pay the price in terms of less innovation.  Consider these words from Ben Thompson, a 
highly-respected technology analyst, from a post on his blog Stratechery supporting my proposal:

The question that must be grappled with . . . is whether or not the Internet is ‘done.’  By 
that I mean that today’s bandwidth is all we [will] need, which means we can risk chilling 
investment through prophylactic regulation and the elimination of price signals that may 
spur infrastructure build-out. . . .

If we are “done”, then the potential harm of a Title II reclassification is much lower; sure, 
ISPs will have to do more paperwork, but honestly, they’re just a bunch of mean 
monopolists anyways, right?  Best to get laws in place to preserve what we have.

But what if we aren’t done?  What if virtual reality with dual 8k displays actually 
becomes something meaningful?  What if those imagined remote medicine applications 
are actually developed?  What if the Internet of Things moves beyond this messy 
experimentation phase and into real-time value generation, not just in the home but in all 
kinds of unimagined commercial applications?  I certainly hope we will have the 
bandwidth to support all of that!1

I do too.  And as Thompson put it in another Stratechery post:  “The fact of the matter is there is 
no evidence that harm exists in the sort of systematic way that justifies heavily regulating ISPs; the 
evidence that does exist suggests that current regulatory structures handle bad actors perfectly well.  The 

1 Ben Thompson, “Light Touch”, Cable, and DSL: the Broadband Tradeoff; the Importance of Antitrust, 
Stratechery, https://stratechery.com/2017/light-touch-cable-and-dsl-the-broadband-tradeoff-the-importance-of-
antitrust/ (Nov. 29, 2017).

https://stratechery.com/2017/light-touch-cable-and-dsl-the-broadband-tradeoff-the-importance-of-antitrust/
https://stratechery.com/2017/light-touch-cable-and-dsl-the-broadband-tradeoff-the-importance-of-antitrust/
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only future to fear is the one we never discover because we gave up on the approach that has already 
brought us so far.”2

Remember: networks don’t have to be built.  Risks don’t have to be taken.  Capital doesn’t have 
to be raised.  The costs of Title II today may appear, at least to some, to be hidden.  But the consumers 
and innovators of tomorrow will pay a severe price.

* * *

So what is the FCC doing today?  Quite simply, we are restoring the light-touch framework that 
has governed the Internet for most of its existence.  We’re moving from Title II to Title I.  Wonkier it 
cannot be.

It’s difficult to match that mundane reality to the apocalyptic rhetoric that we’ve heard from Title 
II supporters.  And as the debate has gone on, their claims have gotten more and more outlandish.  So 
let’s be clear.  Returning to the legal framework that governed the Internet from President Clinton’s 
pronouncement in 1996 until 2015 is not going to destroy the Internet.  It is not going to end the Internet 
as we know it.  It is not going to kill democracy.  It is not going to stifle free expression online.  If stating 
these propositions alone doesn’t demonstrate their absurdity, our Internet experience before 2015, and our 
experience tomorrow, once this order passes, will prove them so.

Simply put, by returning to the light-touch Title I framework, we are helping consumers and 
promoting competition.  Broadband providers will have stronger incentives to build networks, especially 
in unserved areas, and to upgrade networks to gigabit speeds and 5G.  This means there will be more 
competition among broadband providers.  It also means more ways that startups and tech giants alike can 
deliver applications and content to more users.  In short, it’s a freer and more open Internet.

We also promote much more robust transparency among ISPs than existed three years ago.  We 
require ISPs to disclose a variety of business practices, and the failure to do so subjects them to 
enforcement action.  This transparency rule will ensure that consumers know what they’re buying and 
startups get information they need as they develop new products and services.

Moreover, we empower the Federal Trade Commission to ensure that consumers and competition 
are protected.  Two years ago, the Title II Order stripped the FTC of its jurisdiction over broadband 
providers.  But today, we are putting our nation’s premier consumer protection cop back on the beat.  The 
FTC will once again have the authority to take action against Internet service providers that engage in 
anticompetitive, unfair, or deceptive acts.  As FTC Chairman Maureen Ohlhausen recently said, “The 
FTC’s ability to protect consumers and promote competition in the broadband industry isn’t something 
new and far-fetched.  We have a long-established role in preserving the values that consumers care about 
online.”  Or as President Obama’s first FTC Chairman put it just yesterday, “the plan to restore FTC 
jurisdiction is good for consumers. . . . [T]he sky isn’t falling.  Consumers will remain protected, and the 
[I]nternet will continue to thrive.”

So let’s be absolutely clear.  Following today’s vote, Americans will still be able to access the 
websites they want to visit.  They will still be able to enjoy the services they want to enjoy.  There will 
still be cops on the beat guarding a free and open Internet.  This is the way things were prior to 2015, and 
this is the way they will be once again.

Our decision today will also return regulatory parity to the Internet economy.  Some giant Silicon 
Valley platforms favor imposing heavy-handed regulations on other parts of the Internet ecosystem.  But 
all too often, they don’t practice what they preach.  Edge providers regularly block content that they don’t 

2 Ben Thompson, Pro-Neutrality, Anti-Title II, Stratechery, https://stratechery.com/2017/pro-neutrality-anti-title-ii/ 
(Nov. 28, 2017).

https://stratechery.com/2017/pro-neutrality-anti-title-ii/
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like.  They regularly decide what news, search results, and products you see—and perhaps more 
importantly, what you don’t.  And many thrive on the business model of charging to place content in front 
of eyeballs.  What else is “Accelerated Mobile Pages” or promoted tweets but prioritization?

What is worse, there is no transparency into how decisions that appear inconsistent with an open 
Internet are made.  How does a company decide to restrict a Senate candidate’s campaign announcement 
video because her views on a public policy issue are too “inflammatory”?  How does a company decide to 
demonetize videos from political advocates without notice?  How does a company expressly block access 
to websites on rival devices or prevent dissidents’ content from appearing on its platform?  How does a 
company decide to block from its app store a cigar aficionado app, apparently because the company 
perceives that the app promotes tobacco use?  You don’t have any insight into any of these decisions, and 
neither do I.  Yet these are very real, actual threats to an open Internet—coming from the very entities 
that claim to support it.

Look—perhaps certain companies support saddling broadband providers with heavy-handed 
regulations because those rules work to their economic advantage.  I don’t blame them for taking that 
position.  And I’m not saying that these same rules should be slapped on them too.  What I am saying is 
that the government shouldn’t be in the business of picking winners and losers in the Internet economy.  
We should have a level playing field and let consumers decide who prevails.

* * *

Many words have been spoken during this debate but the time has come for action.  It is time for 
the Internet once again to be driven by engineers and entrepreneurs and consumers, rather than lawyers 
and accountants and bureaucrats.  It is time for us to act to bring faster, better, and cheaper Internet access 
to all Americans.  It is time for us to return to the bipartisan regulatory framework under which the 
Internet flourished prior to 2015.  It is time for us to restore Internet freedom.

I want to extend my deepest gratitude to the staff who have worked so many long hours on this 
item.  From the Wireline Competition Bureau: Annick Banoun, Joseph Calascione, Megan Capasso, 
Paula Cech, Ben Childers, Nathan Eagan, Madeleine Findley, Doug Galbi, Dan Kahn, Melissa Kirkel, 
Gail Krutov, Susan Lee, Ken Lynch, Pam Megna, Kris Monteith, Ramesh Nagarajan, Eric Ralph, 
Deborah Salons, Shane Taylor.  From the Office of General Counsel: Ashley Boizelle, Jim Carr, Kristine 
Fargotstein, Tom Johnson, Doug Klein, Marcus Maher, Scott Noveck, Linda Oliver, and Bill Richardson.  
From the Wireless Telecommunications Bureau: Stacy Ferraro, Nese Guendelsberger, Garnet Hanly, 
Betsy McIntyre, Jennifer Salhus, Paroma Sanyal, Jiaming “Jimmy” Shang, Don Stockdale, and Peter 
Trachtenberg.  From the Office of Strategic Planning and Policy Analysis: Eric Burger, Mark Bykowsky, 
and Jerry Ellig.  From the Consumer and Governmental Affairs Bureau: Jerusha Burnett.  From the Public 
Safety and Homeland Security Bureau: Ken Carlberg.  And from the Media Bureau: Tracy Waldon.
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DISSENTING STATEMENT OF 
COMMISSIONER MIGNON L. CLYBURN

Re: Restoring Internet Freedom, WC Docket No. 17-108.

Why I must dissent

I dissent. I dissent from this fiercely-spun, legally-lightweight, consumer-harming, corporate-
enabling Destroying Internet Freedom Order. 

I dissent, because I am among the millions outraged. Outraged, because the FCC pulls its own 
teeth, abdicating responsibility to protect the nation’s broadband consumers. Some may ask why are we 
witnessing such an unprecedented groundswell of public support, for keeping the 2015 net neutrality 
protections in place? Because the public can plainly see, that a soon-to-be-toothless FCC, is handing the 
keys to the internet – the internet, one of the most remarkable, empowering, enabling inventions of our 
lifetime – over to a handful of multi-billion dollar corporations. And if past is prologue, those very same 
broadband internet service providers, that the majority says you should trust to do right by you, will put 
profits and shareholder returns above, what is best for you. 

Each of us raised our hands when we were sworn in as FCC Commissioners, took an oath and 
promised to uphold our duties and responsibilities ‘to make available, so far as possible, to all the people 
of the United States, without discrimination… a rapid, efficient, Nation-wide, and world-wide wire and 
radio communication service with adequate facilities at reasonable charges.’ Today the FCC majority 
officially abandons that pledge and millions have taken note.

I do not believe that there are any FCC or Congressional offices immune to the deluge of 
consumer outcry. We are even hearing about state and local offices fielding calls and what is newsworthy 
is that at last count, five Republican Members of Congress went on the record in calling for a halt of 
today’s vote. Why such a bipartisan outcry? Because the large majority of Americans are in favor of 
keeping strong net neutrality rules in place. The sad thing about this commentary, it pains me to say, is 
what I can only describe as the new norm at the FCC: A majority that is ignoring the will of the people. A 
majority that will stand idly by while the people they are committed to serve lose. 

We have heard story after story of what net neutrality means to consumers and small businesses 
from places as diverse as Los Angeles’ Skid Row and Marietta, Ohio. I hold in my hand letters that plead 
with the FCC to keep our net neutrality rules in place but what is striking and in keeping with the new 
norm, despite the millions of comments, letters, and calls received, this Order cites, not even one 
consumer comment. That speaks volumes about the direction the FCC is heading. That speaks volumes 
about just who is being heard at the FCC.

Sole proprietors, whose entire business model, depends on an open internet, are worried that the 
absence of clear and enforceable net neutrality protections will result in higher costs and fewer benefits 
because you see: they are not able to pay tolls for premium access. Even large online businesses have 
weighed in, expressing concern about being subject to added charges as they simply try to reach their own 
customers. Engineers have submitted comments including many of the internet’s pioneers, sharing with 
the FCC majority, the fundamentals of how the internet works because from where they sit, there is no 
way that an item like this would ever see the light of day, if the majority understood the platform some of 
them helped to create. 

I have heard from innovators, worried that we are standing up a mother-may-I regime, where the 
broadband provider becomes arbiter of acceptable online business models. And yes, I have heard from 
consumers, who are worried given that their broadband provider has already shown that they will charge 
inscrutable below-the-line fees, raise prices unexpectedly, and put consumers on hold for hours at a time. 
Who will have their best interests at heart in a world without clear and enforceable rules overseen by an 
agency with clear enforcement authority? A toothless FCC?
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There has been a darker side to all of this over the past few weeks. Threats and intimidation. 
Personal attacks. Nazis cheering. Russian influence. Fake comments. Those are unacceptable. Some are 
illegal. They all are to be rejected. But what is also not acceptable, is the FCC’s refusal to cooperate with 
state attorney general investigations, or allow evidence in the record that would undercut a preordained 
outcome. 

Many have asked, what happens next? How will all of this – net neutrality, my internet 
experience, look after today? My answer is simple. When the current protections are abandoned, and the 
rules that have been officially in place since 2015 are repealed, we will have a Cheshire cat version of net 
neutrality. We will be in a world where regulatory substance fades to black, and all that is left is a 
broadband provider’s toothy grin and those oh so comforting words: we have every incentive to do the 
right thing. What they will soon have, is every incentive to do their own thing. 

Now the results of throwing out your net neutrality protections, may not be felt right away. Most 
of us will get up tomorrow morning and over the next week, wade through hundreds of headlines, turn 
away from those endless prognosticators, and submerge ourselves in a sea of holiday bliss. But what we 
have wrought will one day be apparent and by then, when you really see what has changed, I fear, it may 
be too late to do anything about it, because there will be no agency empowered to address your concerns. 
This item insidiously ensures the FCC will never be able to fully grasp the harm it may have unleashed on 
the internet ecosystem. And that inability might lead decisionmakers to conclude, that the next internet 
startup that failed to flourish and attempted to seek relief, simply had a bad business plan, when in fact 
what was missing was a level playing field online. 

Particularly damning is what today’s repeal will mean for marginalized groups, like communities 
of color, that rely on platforms like the internet to communicate, because traditional outlets do not 
consider their issues or concerns, worthy of coverage. It was through social media that the world first 
heard about the police shooting in Ferguson, Missouri, because legacy news outlets did not consider it 
important until the hashtag started trending. It has been through online video services, that a targeted 
entertainment ecosystem has thrived, where stories are finally being told because those same programs 
were repeatedly rejected by mainstream distribution and media outlets. And it has been through secure 
messaging platforms, where activists have communicated and organized for justice without gatekeepers 
with differing opinions blocking them. 

Where will the next significant attack on internet freedom come from? Maybe from a broadband 
provider allowing its network to congest, making a high-traffic video provider ask what more can it pay to 
make the pain stop. That will never happen you say? Well it already has. The difference now, is the open 
question of what is stopping them? The difference after today’s vote, is that no one will be able to stop 
them. 

Maybe several providers will quietly roll out paid prioritization packages that enable deep-
pocketed players to cut the queue. Maybe a vertically-integrated broadband provider decides that it will 
favor its own apps and services. Or some high-value internet-of-things traffic will be subject to an 
additional fee. Maybe some of these actions will be cloaked under nondisclosure agreements and wrapped 
up in mandatory arbitration clauses so that it will be a breach of contract to disclose these publicly or take 
the provider to court over any wrongdoing. Some may say “of course this will never happen.” But after 
today’s vote, what will be in place to stop them?

What we do know, is that broadband providers did not even wait for the ink to dry on this Order 
before making their moves. One broadband provider, who had in the past promised to not engage in paid 
prioritization, has now quietly dropped that promise from its list of commitments on its website. What’s 
next?  Blocking or throttling? That will never happen? After today’s vote, exactly who is the cop on the 
beat that can or will stop them?
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And just who will be impacted the most? Consumers and small businesses, that’s who. The 
internet continues to evolve and has become ever more critical for every participant in our 21st century 
ecosystem: government services have migrated online, as have educational opportunities and job notices 
and applications, but at the same time, broadband providers have continued to consolidate, becoming 
bigger. They own their own content, they own media companies, and they own or have an interest in 
other types of services. 

Why are millions so alarmed? Because they understand the risks this all poses and even those 
who may not know exactly what Title II authority is, know that they will be at risk without it.

I have been asking myself repeatedly, why the majority is so singularly-focused on overturning 
these wildly-popular rules? Is it simply because they felt that the 2015 net neutrality order, which threw 
out over 700 rules and dispensed with more than 25 provisions, was too heavy-handed? Is this a ploy to 
create a “need” for legislation where there was none before? Or is it to establish uncertainty where little 
previously existed? 

Is it a tactic to undermine the net neutrality protections adopted in 2015 that are currently parked 
at the Supreme Court? You know, the same rules that were resoundingly upheld by the D.C. Circuit last 
year? No doubt, we will see a rush to the courthouse, asking the Supreme Court to vacate and remand the 
substantive rules we fought so hard for over the past few years, because today, the FCC uses legally-
suspect means to clear the decks of substantive protections for consumers and competition.

It is abundantly clear why we see so much bad process with this item: because the fix was already 
in. There is no real mention of the thousands of net neutrality complaints filed by consumers. Why? The 
majority has refused to put them in the record while maintaining the rhetoric that there have been no real 
violations. Record evidence of the massive incentives and abilities of broadband providers to act in anti-
competitive ways are missing from the docket? Why? Because those in charge have refused to use the 
data and knowledge the agency does have, and has relied upon in the past to inform our merger reviews. 
As the majority has shown again and again, the views of individuals do not matter, including the views of 
those who care deeply about the substance, but are not Washington insiders.

There is a basic fallacy underlying the majority’s actions and rhetoric today: the assumption of 
what is best for broadband providers, is best for America. Breathless claims about unshackling broadband 
services from unnecessary regulation, are only about ensuring that broadband providers, have the keys to 
the internet. Assertions that this is merely a return to some imaginary status quo ante, cannot hide the fact, 
that this is the very first time, that the FCC, has disavowed substantive protections for consumers online. 

I have made it clear that I am no lawyer, so while I make some policy points below, I will attach a 
more legally-oriented appendix to my statement.

Chicken Little Rises Again

Two years ago, the FCC minority predicted that the sky was going to fall. Not literally, but that 
all manner of harms would befall the internet ecosystem as a result of the FCC’s reclassification of 
broadband. Just like the minority in 2010 predicted that the much more modest net neutrality rules would 
hamstring the internet as we know it, no concrete harms were ever shown.

It is telling that the draft cites deep regulatory uncertainty as justification for repealing the 2015 
Open Internet Order, and includes sparse citations to the record. To be fair, we have seen self-serving 
statements from broadband providers that our net neutrality rules have somehow hamstrung them from 
bringing “innovative” new offerings to market before. But they never did tell us what those offerings 
would have been at any real level of detail. My view is that if there indeed were innovative offerings that 
would have garnered any real consumer interest, the better course would have been to make those ideas 
public, and let consumers badger the contrarian FCC into submission. Indeed, providers actually did bring 
to market sponsored data and zero-rating plans that the FCC closely reviewed. But, since no detailed 
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plans of these other phantom offerings that were allegedly foreclosed by our rules were made public, my 
sense is that those offerings were as real as rainbow-maned unicorns.

As I mentioned in my dissent to the Notice of Proposed Rulemaking (NPRM), the majority’s 
reliance on broadband providers assertions of reductions in investment is highly-flawed. Nothing in this 
item convinces me that investment has dropped as a result of our net neutrality policies. I’d suggest taking 
a look at my dissent from the NPRM on this point, and incorporate that dissent by reference here 
generally, since the majority has failed to take my concerns into account.1

For one, even a Statistics 101 student knows that correlation does not equal causation. Simply 
identifying an effect lends no insight into what caused it. So too with capital expenditures. To suggest that 
net neutrality rules shifted billions of dollars in capital beggars the imagination, and the record offers no 
proof that investment trends match the regulatory landscape. The purported “natural experiment” research 
approach in the draft also fails because it does not seek to isolate differences between the past and 
present. For as dynamic a market as the majority suggests the broadband market is, and as interested in 
economic rigor as they claim to be, it would be good policymaking to attempt to isolate the relevant 
variables.

And to make it even more ridiculous, the broadband capital expenditures trend articulated by 
those believing investment has dropped, follows the capital expenditures trend in the nation more broadly. 
The Federal Reserve Bank of St. Louis tracks Gross Private Domestic Investment, a component of the 
gross domestic product that tracks capital expenditures across all industries in the United States. If you 
believe the information submitted by broadband providers in the record, that information tracks the Fed’s 
assessment of investment in the broader economy.  This suggests that any alleged decrease in investment 
by broadband providers could be due to macroeconomic factors that influenced the overall economy, 
rather than the 2015 Open Internet rules.

Misreading Regulatory History

This item’s justification for rolling back our light-touch Title II approach is grounded primarily in 
assertions that this is simply returning to the regulatory status quo ante. The item even cites precedent 
going as far back as 1998 for the proposition that the FCC has always considered internet service an 
information service. Well, take a walk back with me down the halls of FCC Past.

It is the 1960’s and 70’s when packet-switched precursors to internet access were uniformly 
considered Title II services. The FCC was thoughtfully considering packet-switched networks as early as 
1966 when it launched the first Notice of Inquiry into the interdependence of computers and common 
carrier telecommunications services. Now, all telecom geeks know that the ARPANET was the precursor 
to the commercial internet, but what you may not know is how close we came to having it owned by 
AT&T. In the early 1970s, AT&T was approached with a proposition: buy ARPANET and operate it as a 
public, common carrier service. AT&T declined, because it did not fit with their business objectives. It 
was over a decade later before AT&T developed its own packet-switching solution. 

So, the logical thing to do was commercialize the offering itself. Some key ARPANET players 
thus founded Telenet Corporation and, in 1973, applied for a FCC license to operate the nascent service 
on a common carrier basis, offering functionality like database access and electronic mail. In 1974, the 
FCC approved Telenet’s application and began offering the service, filing its first tariff on August 15, 
1975.

What does this show? That the FCC majority is being disingenuous in its retelling of regulatory 
history, particularly as it relates to internet and packet-switched services. This majority is not “returning” 

1 Restoring Internet Freedom, WC Docket No. 17-108, Notice of Proposed Rulemaking, 32 FCC Rcd 4434, 4495 
(2017) (Statement of Commissioner Mignon L. Clyburn).
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to a time where packet-switched networking, and the internet access variant, in particular, were regulated 
as Title I services. Indeed, the item is internally inconsistent since it admits that Digital Subscriber Line 
(DSL) services were regulated as Title II services until 2005. Even after 2005, and to this day, hundreds 
of wireline carriers continue to offer broadband as a Title II service.

It was not until the early 2000s that the FCC began deregulating internet transmission. Up until 
that point, broadband providers were required to line share and unbundle their networks, which allowed 
vibrant retail competition for internet access over the incumbent networks. It was only when as a policy 
matter the FCC decided to collapse the protocol stack and rely wholly on intermodal competition for fixed 
services, that it had to decide what to do with the transmission component that was clearly a 
telecommunications service. 

These are issues with which the FCC has struggled mightily, and I am sure will continue to 
struggle with in the future. But painting the FCC’s past approach to internet access as a deregulatory 
nirvana fails to grapple with the truth of our regulatory past.

Re-Re-Classification

As I have said before, it makes no sense to take regulatory protections away from a transmission 
medium that consumers use to connect to the world and go about their business. It makes even less sense 
when you realize that voice service, which contains many of the same transmission properties, is treated 
as a Title II service. 

While much of the item is focused on whether broadband has this “capability” or not, whether 
that capability is “offered” to consumers or not, I believe it is instructive just to bring it up a level and 
compare the FCC’s historic classification of voice service with broadband service. Again, it makes 
absolutely no sense that broadband is about to be a Title I service, while voice service is a Title II service. 
And, as I noted in my dissent to the NPRM, there is not a single modern service that the majority would 
characterize as a telecommunications service, effectively reading that definition out of the statute. 
Hundreds of computer scientists who filed in the record agree that this reclassification is nonsensical and 
does not match up with the underlying internet technology. This can easily be lost in the regulatory-
gobbledygook that I will let the lawyers deal with, but I think it is illuminating to make a few points about 
this.

From a consumer perspective, both voice and broadband serve to connect people and information. 
For a voice service, you type in the person’s name on your smartphone, hit the dial button, and in a matter 
of milliseconds, the phone network does a series of database dips and passing of signaling information to 
figure out the best network routing for your phone call. The network connects the two phones, and now 
you can speak back and forth. Now, let’s compare what happens in the broadband context. To visit a 
website, you type in the name of the website on your smartphone, hit the enter key, and in a matter of 
milliseconds, the broadband network does a series of database dips and passing of signaling information 
to figure out what is the best network routing for your web session. The network connects your computer 
with the server, and now you can send data back and forth.

Consumers use both of these services to connect to people and information. It is akin to counting 
angels dancing on a head of a pin to single out a database that transforms identifiers into addresses (DNS 
or Domain Name System) and an efficient routing mechanism (caching) in the broadband context to say 
that this somehow transforms the transmission of information into something else. Why not single out the 
Local Exchange Routing Guide, a database for voice service that transforms identifiers into addresses, as 
a reason to reclassify voice as an information service?  Or why not use virtual connection caching, a 
mechanism for more efficient routing on Time Division-Multiplexing (TDM) networks, as a reason to 
reclassify voice as an information service? On the consumer side, does a call to a voice-menu that allows 
you to pay your credit-card bill somehow turn your telephone service into an information service? Does a 
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call to dial-a-forecast number? No. I believe this exposes this as an outcome-oriented decision, devoid of 
any reasonable mooring in technology or consumer expectations.

And this becomes even more clear as the FCC majority clears the decks of all the authority it 
could use to address these problems. It neuters section 706 of the Act, a provision which the D.C. Circuit 
has said can reasonably be interpreted as a substantive grant of authority. It refuses to exercise ancillary 
authority, or the Commission’s Title III authority. All of this has far-reaching consequences for the future 
of the internet, and particularly for mobile broadband.

Unprotected Mobility

Since the prior Administration's first open internet proceeding in 2010, I have called upon my 
colleagues to protect consumers’ access to mobile broadband services with the same rules that we 
imposed on fixed broadband services. A substantial percentage of consumers, especially those in 
vulnerable communities, rely solely on mobile services for their communications needs and the lack of 
competition in the commercial mobile wireless industry too often leaves them vulnerable. 2  

Seven years later, those circumstances have not changed even though every year, the percentage 
of mobile only households increases. In 2010, it was 30%; at the end of 2016 it was 50.5%.3 According to 
the Pew Research Center, the share of Americans that own smartphones is now 77%, up from just 35% in 
the first survey of smartphone ownership conducted in 2011.4 And the commercial wireless market has 
become even more consolidated, leaving consumers with fewer competitive options than they had in 
2010. The U.S. Department of Justice, or DOJ, uses the well-known Herfindahl-Hirschman index (HHI) 
to measure market concentration, and classifies markets with an HHI of less than 1500 as unconcentrated 
and markets with an HHI of over 2500 as highly concentrated.  In 2010, the HHI index for the 
commercial wireless market was 2868.5  Now it is over 3100.6  Since the percentage of consumers who 
rely solely on mobile for their communications needs is increasing every year, and the commercial 
wireless industry is becoming increasingly consolidated, the need to protect mobile broadband consumers 
is even greater now than it was in 2010.  Health Resources and Services Administration (HRSA), Rural 
Health Information Hub, Health Care Workforce Distribution and Shortage Issues in Rural America, 
https://www.ruralhealthinfo.org (last visited Dec. 15, 2016).

The majority’s decision to now reclassify mobile broadband is based upon a misguided analysis 
of the law and the relevant record evidence. Congress did not lock in the meaning of the phrase “public 
switched network,” as referring to the public switched telephone network more than 22 years ago. If it 
had, it would not have included the words immediately following that phrase "as such terms are defined 
by regulation by the Commission.” That language is an express delegation of authority from Congress to 

2 Preserving the Open Internet; Broadband Industry Practices, GN Docket No. 09-191, WC Docket No. 07-52,

Report and Order, 25 FCC Rcd 17905, 18082 (2010) (Statement of Commissioner Mignon Clyburn, Approving in 
Part, Concurring in Part).
3 See Wireless Substitution: Early Release of Estimates From the National Health Interview Survey, July–December 
2016, Stephen J. Blumberg, Ph.D., and Julian V. Luke, 
https://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201705.pdf (last visited Dec. 21, 2017). 
4 See Mobile Fact Sheet,  http://www.pewinternet.org/fact-sheet/mobile/ (last visited Dec. 21, 2017).
5 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis 
of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT 
Docket No. 11-186, Sixteenth Report, 28 FCC Rcd 3700, 3718 (2013).
6 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis 
of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT 
Docket No. 17-69, Twentieth Report, at 39, FCC 17-126 (Sept. 27, 2017).

http://www.pewinternet.org/fact-sheet/mobile/
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the Commission and it allows the agency to adopt a different definition for the public switched network 
when the facts warrant such a change. In 2015, the Commission determined that mobile broadband is 
interconnected to the “public switched network” because, through the use of VoIP, messaging, and 
similar applications, it effectively gives subscribers the capability to communicate with all North 
American Numbering Plan (NANP) endpoints as well as with all users of the Internet.”7  The D.C. Circuit 
upheld this determination as reasonable and went on to explain that the record had additional evidence of 
applications “that would allow a mobile broadband (or other computer) user to employ a service enabling 
her to receive telephone calls to her IP address.”8  The majority’s order does not point to any changed 
circumstance that could reasonably refute the FCC’s decision that mobile broadband is interconnected to 
the public switched network or the D.C. Circuit’s rationale for upholding the Open Internet Order on this 
issue. The majority simply refuses to address them.9  The majority’s finding that mobile broadband 
service does not interconnect with the public switched telephone network also ignores record evidence to 
the contrary. A number of engineers and other parties filed comments explaining why the PSTN and IP 
networks should not be viewed as two completely separate networks.10  In fact, the Electronic Frontier 
Foundation (EFF) explained that technical developments, such as the E.164 Uniform Resource Identified 
and the 5G Evolved Packet Core enable mobile broadband services to directly connect with the PSTN.11  
Although the majority discusses this EFF filing, 12 it refuses to acknowledge this evidence means mobile 
broadband internet access services “provide interconnection to the public switched network using the 
NANP”13 and that invalidates its determination that mobile broadband does not interconnect with the 
PSTN.

The majority also errs by expressly deciding not to exercise its Title III authority. Although the 
majority concedes that the Commission has authority to impose open internet conduct rules on mobile 
broadband service licensees, it declines to do so because of its view that this would lead to imposing 
regulatory burdens on mobile licensees that are not placed on fixed broadband services. I do not see how 
the majority can properly reach that conclusion until it has reviewed the more than 47,000 complaints that 
the National Hispanic Media Coalition’s (NHMC) FOIA request revealed. This is another reason why the 
Commission should have delayed its vote on this item. Before expressly declining to exert Title III 
authority, the Commission should have reviewed those complaints to determine if commercial wireless 
licensees are blocking, throttling or engaging in other unreasonable conduct regarding mobile broadband 
services.  

7 Protecting and Promoting the Open Internet, WC Docket No. 14-28, Report and Order on Remand, Declaratory 
Ruling, and Order, 30 FCC Rcd 5601, 5787 (2015).
8 U.S. Telecom Ass’n v. FCC, 825 F.3d 674, 722 (D.C. Cir. 2016) (describing Apple’s Continuity that allows an 
iPhone user with mobile voice service to call an iPad user with mobile broadband service and Google Voice and 
Hangouts services that allow mobile broadband users to receive calls from telephone users).
9 Restoring Internet Freedom Order, n. 301 (“We do not here address whether IP-based services or applications such 
as Wi-Fi Calling or VoLTE would meet the definition of “interconnected service” under section 332 and the 
Commission’s rules. We disagree with OTI New America’s argument that the growing availability of Wi-Fi Calling 
provided by mobile carriers that also offer mobile broadband Internet access service supports the classification of 
mobile broadband Internet access service as a commercial mobile service.”)
10 See, e.g., Scott Jordan Reply at 29-35; OTI New America at 54; Internet Engineers at 11.
11 Letter from Erica Portnoy, Staff Technologist and Dr. Jeremy Gillula, Senior Staff Technologist, Electronic 
Frontier Foundation, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-108, at 1-4 (filed Dec. 7, 2017). 
12 Restoring Internet Freedom Order at para. 76 & n. 287, para. 78 & n. 293.
13 Restoring Internet Freedom Order at para. 80.
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A Destructive Future

And when the current rules are laid to waste, we may be left with no one to protect consumers. 
This Order loudly crows about handing over authority of broadband to the FTC, an agency with no 
technical expertise in telecommunications and one that may not have authority over broadband providers 
in the first instance. But don’t just take my word for it: even one of the FTC’s own Commissioners has 
articulated these very concerns.

On the latter point we are still playing a waiting game, which is why I asked my colleagues to 
delay the vote until we knew for sure whether the FTC could even exercise its limited role in the net 
neutrality space. Unfortunately, my request was denied, and we have plowed ahead with a wildly 
unpopular decision that will ensure that regulatory authority is entrusted to an agency that is unable to 
enact the strong prophylactic protections that are necessary to protect consumers and competition in an 
online world.

Even if the court were to come back and say that the FTC actually has authority to address the 
non-common carrier activities of these providers, the FTC could still be vulnerable. Courts may deny the 
FTC’s efforts to impose antitrust remedies on broadband providers because the industry is ostensibly 
regulated by the FCC. Indeed, Verizon v. Trinko contains language that suggests that where there is an 
ostensible remedy for harm under the Communications Act, the courts will not go out of their way to find 
an antitrust violation. So, the very fact that the FCC disclaims authority might also undermine the FTC’s 
authority as well.

And if the FTC were to apply its substantive authority, the result may not that friendly to 
consumers or competition. Recall that the FTC must act after harm has already occurred, and must do so 
through litigation. This means no clear rules of the road for broadband, and that a startup or sole 
proprietor will likely be long gone before its complaint is adjudicated. This also means that most 
consumer harms are unlikely to reach the attention of the FTC, since their standard is that consumer 
injury must be “substantial” in order to state a claim under the FTC Act. 

In short, we are trading in clear protections for uncertain ones, rock-solid legal authority for a 
shaky one, and robust enforcement authority for a weaker one. And I will note that some of the people 
who have criticized the FCC’s authority in this context have also criticized the FTC for their “overreach.” 
My fear is that this is yet another ploy to roll out the red carpet for broadband providers, while putting 
consumers in the long queue for the side door. Welcome to a regulatory-free zone.

Federalism

If you’re wondering why the FCC is preempting state consumer protection laws in this item 
without notice, let me help you with a simple jingle that you can easily commit to memory: If it benefits 
industry, preemption is good; if it benefits consumers, preemption is bad.

How else can we explain the now-majority’s loud dissent when the last Administration attempted 
to open markets through preemption of laws that unduly restricted municipal broadband? How is it that 
the now-majority was shocked that state’s rights were being countermanded when it came to creating the 
Lifeline Broadband Provider certification process? But when it comes to ensuring that states cannot enact 
broadband privacy protections, net neutrality protections, or other consumer protections, it somehow 
becomes urgent for the FCC majority to step in and preempt states from doing so. 

Just how much notice was given for this state preemption position from a then minority that cried 
process fouls every other meeting? None. This is contrary to the Administrative Procedure Act, and a 
Reagan-era Executive Order that requires “notice and an opportunity for appropriate participation in the 
proceedings” whenever federalism issues are presented. It is unfortunate that the FCC majority was vocal 
and vociferous about their request for adequate notice, but those concerns seem to have now fallen by the 
wayside.



Federal Communications Commission FCC 17-166

231

But industry rightly should have been concerned because when the FCC has refused to act in the 
past, states and localities often move on their own. Just look at issues like broadband privacy or 
contribution reform, where states are soldiering ahead where the federal government is unwilling to act. I 
expect that the FCC’s preemption actions here will be challenged, and doubt that they will be defensible.

Universal Service?

Reclassification will do more than wreak havoc on our rules. It will also undermine our universal 
service construct for years to come, something which the Order implicitly acknowledges.

Right now, we have a universal service framework which allows us to support voice service, and 
requires these voice service providers to deploy broadband-capable facilities. The 10th Circuit has upheld 
this as reasonable. But as legacy voice goes the way of the dodo, we no longer have a supported 
telecommunications service, something that sections 214 and 254 of the Act require. And heaven forbid a 
disgruntled auction loser in our Connect America Fund or Mobility Fund auctions challenges the results 
because the auction winner is not deploying a telecommunications service. Mark my words, as our 
communications networks continue to transition away from legacy voice service and towards services 
which the Commission refuses to recognize as common carrier services, our universal service construct 
will become weaker. As legacy voice continues to shrink, so does the foundation of our universal service 
mechanism. Eventually, it will all come toppling down.

This impending implosion cannot be made clearer than in the Lifeline context. In 2016, the 
Commission boldly moved into the 21st century with a certification construct that would have allowed 
broadband-only Lifeline service. Unfortunately, in 2017, we have a FCC majority that refuses to use that 
construct to allow providers into the program, and has in fact proposed to use its legal authority to limit 
participation to facilities-based providers. This Order reaffirms that path, and suggests that the majority is 
not moving from its conclusion that over 70% of the market for Lifeline will be decimated under this 
Commission’s watch. The majority continues to remain silent as to how we can enable a broadband-only 
Lifeline offering. I suspect there will be none which puts this agency out of compliance with its primary 
directive “to make available, so far as possible, to all the people of the United States, without 
discrimination… adequate facilities at reasonable charges.”

In Memoriam

As I close my eulogy of our 2015 net neutrality rules, carefully crafted rules that struck an 
appropriate balance in providing consumer protections and enabling opportunities and investment, I take 
ironic comfort in the words of then Commissioner Pai from 2015, because I believe this will ring true 
about this Destroying Internet Freedom Order:

I am optimistic, that we will look back on today’s vote as an aberration, a temporary deviation 
from the bipartisan path, that has served us so well. I don’t know whether this plan will be 
vacated by a court, reversed by Congress, or overturned by a future Commission. But I do believe 
that its days are numbered. 

Amen to that, Mr. Chairman. Amen to that.
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I. INTRODUCTION

1. The open Internet drives the American economy and serves, every day, as a critical tool 
for America’s citizens to conduct commerce, communicate, educate, entertain, and engage in the world 
around them.  The benefits of an open Internet are undisputed.  But it must remain open: open for 
commerce, innovation, and speech; open for consumers and for the innovation created by applications 
developers and content companies; and open for expansion and investment by America’s broadband 
providers.  For over a decade, the Commission has been committed to protecting and promoting an open 
Internet.  

2. Four years ago, the Commission adopted open Internet rules to protect and promote the 
“virtuous cycle” that drives innovation and investment on the Internet—both at the “edges” of the 
network, as well as in the network itself.  In the years that those rules were in place, significant 
investment and groundbreaking innovation continued to define the broadband marketplace.  For example, 
according to US Telecom, broadband providers invested $212 billion in the three years following 
adoption of the rules—from 2011 to 2013—more than in any three year period since 2002.  

3. Likewise, innovation at the edge moves forward unabated.  For example, 2010 was the 
first year that the majority of Netflix customers received their video content via online streaming rather 
than via DVDs in red envelopes.  Today, Netflix sends the most peak downstream traffic in North 
America of any company.  Other innovative service providers have experienced extraordinary growth—
Etsy reports that it has grown from $314 million in merchandise sales in 2010 to $1.35 billion in 
merchandise sales in 2013.  And, just as importantly, new kinds of innovative businesses are busy being 
born.  In the video space alone, in just the last sixth months, CBS and HBO have announced new plans 
for streaming their content free of cable subscriptions; DISH has launched a new package of channels that 
includes ESPN, and Sony is not far behind; and Discovery Communications founder John Hendricks has 
announced a new over-the-top service providing bandwidth-intensive programming.  This year, Amazon 
took home two Golden Globes for its new series “Transparent.”  

4. The lesson of this period, and the overwhelming consensus on the record, is that 
carefully-tailored rules to protect Internet openness will allow investment and innovation to continue to 
flourish.  Consistent with that experience and the record built in this proceeding, today we adopt 
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carefully-tailored rules that would prevent specific practices we know are harmful to Internet openness—
blocking, throttling, and paid prioritization—as well as a strong standard of conduct designed to prevent 
the deployment of new practices that would harm Internet openness.  We also enhance our transparency 
rule to ensure that consumers are fully informed as to whether the services they purchase are delivering 
what they expect.

5. Carefully-tailored rules need a strong legal foundation to survive and thrive.  Today, we 
provide that foundation by grounding our open Internet rules in multiple sources of legal authority—
including both section 706 of the Telecommunications Act and Title II of the Communications Act.  
Moreover, we concurrently exercise the Commission’s forbearance authority to forbear from application 
of 27 provisions of Title II of the Communications Act, and over 700 Commission rules and regulations.  
This is a Title II tailored for the 21st century, and consistent with the “light-touch” regulatory framework 
that has facilitated the tremendous investment and innovation on the Internet.  We expressly eschew the 
future use of prescriptive, industry-wide rate regulation.  Under this approach, consumers can continue to 
enjoy unfettered access to the Internet over their fixed and mobile broadband connections, innovators can 
continue to enjoy the benefits of a platform that affords them unprecedented access to hundreds of 
millions of consumers across the country and around the world, and network operators can continue to 
reap the benefits of their investments.  

6. Informed by the views of nearly 4 million commenters, our staff-led roundtables, 
numerous ex parte presentations, meetings with individual Commissioners and staff, and more, our 
decision today—once and for all—puts into place strong, sustainable rules, grounded in multiple sources 
of our legal authority, to ensure that Americans reap the economic, social, and civic benefits of an open 
Internet today and into the future.  

II. EXECUTIVE SUMMARY

7.  The benefits of rules and policies protecting an open Internet date back over a decade 
and must continue.1  Just over a year ago, the D.C. Circuit in Verizon v. FCC struck down the 
Commission’s 2010 conduct rules against blocking and unreasonable discrimination.2  But the Verizon 
court upheld the Commission’s finding that Internet openness drives a “virtuous cycle” in which 
innovations at the edges of the network enhance consumer demand, leading to expanded investments in 

1 See, e.g., National Arts and Cultural Organizations Comments at 3 (“[B]roadband Internet service has inspired 
tremendous innovation, which has in turn enabled individual artists and arts organizations to reach new audiences, 
cultivate patrons and supporters, collaborate with peers, stimulate local economies and enrich cultural and civic 
discourse.”); Common Cause Comments at 3-8 (arguing that the open Internet promotes free speech and civic 
engagement); Letter from Lauren M. Wilson, Policy Counsel, Free Press to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 14-28, 10-127 (filed Jan. 13, 2015) (Free Press et al. Jan. 13, 2015 Ex Parte Letter) (describing the 
important role the open Internet plays in the work of public interest, social justice, and activist groups); Higher 
Education and Libraries Comments at ii (“Libraries and institutions of higher education depend upon an open 
Internet to carry out their missions and to serve their communities.”); Engine Advocacy Comments at 3-13 (arguing 
that an open Internet has been essential to promoting entrepreneurship, economic growth, and innovation).  Unless 
otherwise noted, all citations to comments in this item refer to comments filed in GN Docket No. 14-28.  “Remand 
PN Comments” is used to denote comments that were filed in response to the Feb. 19, 2014 Public Notice released 
by the Wireline Competition Bureau.  See New Docket Established to Address Open Internet Remand, GN Docket 
No. 14-28, Public Notice, 29 FCC Rcd 1746 (Wireline Comp. Bur. 2014).  “Comments” or “Reply” are used to 
denote comments filed in response to the Notice of Proposed Rulemaking released by the Commission on May 15, 
2014.  See Protecting and Promoting the Open Internet, GN Docket No. 14-28, Notice of Proposed Rulemaking, 29 
FCC Rcd 5561 (2014) (2014 Open Internet NPRM). 
2 Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014).



Federal Communications Commission FCC 17-166

236

broadband infrastructure that, in turn, spark new innovations at the edge.3  The Verizon court further 
affirmed the Commission’s conclusion that “broadband providers represent a threat to Internet openness 
and could act in ways that would ultimately inhibit the speed and extent of future broadband 
deployment.”4 

8. Threats to Internet openness remain today.  The record reflects that broadband providers 
hold all the tools necessary to deceive consumers, degrade content, or disfavor the content that they don’t 
like.5  The 2010 rules helped to deter such conduct while they were in effect.  But, as Verizon frankly told 
the court at oral argument, but for the 2010 rules, it would be exploring agreements to charge certain 
content providers for priority service.6  Indeed, the wireless industry had a well-established record of 
trying to keep applications within a carrier-controlled “walled garden” in the early days of mobile 
applications.  That specific practice ended when Internet Protocol (IP) created the opportunity to leap the 
wall.  But the Commission has continued to hear concerns about other broadband provider practices 
involving blocking or degrading third-party applications.  

9. Emerging Internet trends since 2010 give us more, not less, cause for concern about such 
threats.  First, mobile broadband networks have massively expanded since 2010.  They are faster, more 
broadly deployed, more widely used, and more technologically advanced.  At the end of 2010, there were 
about 70,000 devices in the U.S. that had LTE wireless connections.  Today, there are more than 127 
million.7  We welcome this tremendous investment and innovation in the mobile marketplace.  With 
carefully-tailored rules in place, that investment can continue to flourish and consumers can continue to 
enjoy unfettered access to the Internet over their mobile broadband connections.  Indeed, mobile 
broadband is becoming an increasingly important pathway to the Internet independent of any fixed 
broadband connections consumers may have, given that mobile broadband is not a full substitute for fixed 
broadband connections.8  And consumers must be protected, for example from mobile commercial 

3 Id. at 659. 
4 Id. at 645.
5 See infra Section III.B.
6 Verizon Oral Arg. Tr. at 31 (“I’m authorized to state by my client [Verizon] today that, but for these rules, we 
would be exploring those commercial arrangements, but this order prohibits those, and in fact would shrink the types 
of services that will be available on the Internet.”).  But see Letter from William H. Johnson, Vice President & 
Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 1 (filed Feb. 
11, 2015) (Verizon Feb. 11 Ex Parte Letter) (arguing that “[t]he ‘commercial arrangements’ referenced by counsel 
had nothing to do with ‘restrict[ing] access’ to content”).  Also, during the oral argument before the D.C. Circuit, 
Verizon stated that “in paragraph 64 of the Order the Agency also sets forth the no charging of edge providers rule 
as a corollary to the no blocking rule, and that’s a large part of what is causing us our harm here.”  In response, 
Judge Silberman stated, “if you were allowed to charge, which are you assuming you’re allowed to charge because 
of the anti-common carrier point of view, if somebody refused to pay then just like in the dispute between C[B]S 
and Warner, Time Warner . . . you could refuse to carry.”  Verizon’s counsel responded: “[r]ight.”  Verizon Oral 
Arg. Tr. at 28.
7 Fierce Wireless, 1H2014: LTE Share 33% of all Mobile Connections in the U.S. and Canada vs. 4% Worldwide, 
(Sept. 2014), http://www.fiercewireless.com/press-releases/1h2014-lte-share-33-all-mobile-connections-us-and-
canada-vs-4-worldwide (reporting remarkable growth with 16 million LTE connections at the end of June 2012; 63 
million LTE connections as of June 2013; 127 million LTE connections as of June 2014).
8 See, e.g., Section 6002(B) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis of 
Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT 
Docket No. 13-135, Seventeenth Report, 29 FCC Rcd 15311 (Wireless Tel. Bur. 2014) (17th Mobile Wireless 
Report); Robert F. Roche and Liz Dale, Annual Wireless Survey Results: A Comprehensive Report from CTIA 
Analyzing the U.S. Wireless Industry (June 2014); Inquiry Concerning the Deployment of Advanced 
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to 

(continued….)

http://www.fiercewireless.com/press-releases/1h2014-lte-share-33-all-mobile-connections-us-and-canada-vs-4-worldwide
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practices masquerading as “reasonable network management.”  Second, and critically, the growth of 
online streaming video services has spurred further evolution of the Internet.9  Currently, video is the 
dominant form of traffic on the Internet.  These video services directly confront the video businesses of 
the very companies that supply them broadband access to their customers.10 

10. The Commission, in its May Notice of Proposed Rulemaking, asked a fundamental 
question: “What is the right public policy to ensure that the Internet remains open?”11  It proposed to 
enhance the transparency rule, and follow the Verizon court’s blueprint by relying on section 706 to adopt 
a no-blocking rule and a requirement that broadband providers engage in “commercially reasonable” 
practices.  The Commission also asked about whether it should adopt other bright-line rules or different 
standards using other sources of Commission authority, including Title II.  And if Title II were to apply, 
the Commission asked about how it should exercise its authority to forbear from Title II obligations.  It 
asked whether mobile services should also be classified under Title II.

11. Three overarching objectives have guided us in answering these questions, based on the 
vast record before the Commission: America needs more broadband, better broadband, and open 
broadband networks.  These goals are mutually reinforcing, not mutually exclusive.  Without an open 
Internet, there would be less broadband investment and deployment.  And, as discussed further below, all 
three are furthered through the open Internet rules and balanced regulatory framework we adopt today.12

(Continued from previous page)  
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended by the 
Broadband Data Improvement Act, GN Docket No. 14-126, 2015 Broadband Progress Report and Notice of Inquiry, 
FCC 15-10, at para. 120  (rel. Feb. 4, 2015) (2015 Broadband Progress Report) (“We recognize that many 
households subscribe to both fixed and mobile services because they use fixed and mobile services in fundamentally 
different ways and, as such, view fixed and mobile services as distinct product offerings.”).
9 See supra para. 3; see also Netflix Inc., 2010 Annual Report (Form 10-K) (Feb. 18, 2011), 
http://files.shareholder.com/downloads/NFLX/3969047782x0x460274/17454c5b-3088-48c7-957a-
b5a83a14cf1b/132054ACL.PDF;  Letter from Reed Hastings, CEO and David Wells, CFO, Netflix to Shareholders 
of Netflix (Jan. 20, 2015), http://ir.netflix.com/results.cfm (follow “Q4 14 Letter to shareholders” hyperlink) (for 
2014, Netflix reported 39.1 million domestic streaming subscribers compared to 5.8 million domestic DVD 
subscribers); Emily Steel, Cord-Cutters Rejoice: CBS Joins Web Stream, N.Y. Times (Oct. 16, 
2014),  http://www.nytimes.com/2014/10/17/business/cbs-to-offer-web-subscription-service.html; Brian Stelter, 
ESPN on the web for $20 a month is coming soon, CNN Money (Jan. 5, 2015), 
http://money.cnn.com/2015/01/05/media/dish-virtual-cable/; Alex Ben Block, Discovery Founder Launching SVOD 
Service Described as Netflix "For Curious People,” Hollywood Reporter (Jan. 14, 2014), 
http://www.hollywoodreporter.com/news/discovery-founder-launching-svod-service-763885; Jenelle Riley, 
Amazon, ‘Transparent’ Make History at Golden Globes, Variety (Jan. 11, 2015), 
http://variety.com/2015/tv/news/amazon-transparent-make-history-at-golden-globes-1201400485/.
10 See Public Knowledge, Benton Foundation, and Access Sonoma Broadband (Public Knowledge) Comments at 
52-53 (discussing exemption of Xfinity online video application on Xbox from Comcast’s data cap without similar 
exemption for unaffiliated over-the-top video services).  
11 2014 Open Internet NPRM, 29 FCC Rcd at 5562, para. 2.
12 Consistent with the Verizon court’s analysis, this Order need not conclude that any specific market power exists in 
the hands of one or more broadband providers in order to create and enforce these rules.  Thus, these rules do not 
address, and are not designed to deal with, the acquisition or maintenance of market power or its abuse, real or 
potential.  Moreover, it is worth noting that the Commission acts in a manner that is both complementary to the 
work of the antitrust agencies and supported by their application of antitrust laws.  See generally 47 U.S.C. § 152(b) 
(“[N]othing in this Act . . . shall be construed to modify, impair, or supersede the applicability of any of the antitrust 
laws.”).  Nothing in this Order in any way precludes the Antitrust Division of the Department of Justice or the 

(continued….)

http://files.shareholder.com/downloads/NFLX/3969047782x0x460274/17454c5b-3088-48c7-957a-b5a83a14cf1b/132054ACL.PDF
http://files.shareholder.com/downloads/NFLX/3969047782x0x460274/17454c5b-3088-48c7-957a-b5a83a14cf1b/132054ACL.PDF
http://ir.netflix.com/results.cfm
http://www.nytimes.com/2014/10/17/business/cbs-to-offer-web-subscription-service.html
http://money.cnn.com/2015/01/05/media/dish-virtual-cable/
http://www.hollywoodreporter.com/news/discovery-founder-launching-svod-service-763885
http://variety.com/2015/tv/news/amazon-transparent-make-history-at-golden-globes-1201400485/
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12. In enacting the Administrative Procedure Act (APA), Congress instructed expert agencies 
conducting rulemaking proceedings to “give interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments.”13  It is public comment that cements an 
agency’s expertise.  As was explained in the seminal report that led to the enactment of the APA:

The reason for [an administrative agency’s] existence is that it is expected to bring to its 
task greater familiarity with the subject than legislators, dealing with many subjects, can 
have.  But its knowledge is rarely complete, and it must always learn the frequently 
clashing viewpoints of those whom its regulations will affect.14

13. Congress could not have imagined when it enacted the APA almost seventy years ago 
that the day would come when nearly 4 million Americans would exercise their right to comment on a 
proposed rulemaking.  But that is what has happened in this proceeding and it is a good thing.  The 
Commission has listened and it has learned.  Its expertise has been strengthened.  Public input has 
“improve[d] the quality of agency rulemaking by ensuring that agency regulations will be ‘tested by 
exposure to diverse public comment.’”15  There is general consensus in the record on the need for the 
Commission to provide certainty with clear, enforceable rules.  There is also general consensus on the 
need to have such rules.  Today the Commission, informed by all of those views, makes a decision 
grounded in the record.  The Commission has considered the arguments, data, and input provided by the 
commenters, even if not in agreement with the particulars of this Order; that public input has created a 
robust record, enabling the Commission to adopt new rules that are clear and sustainable.   

A. Strong Rules That Protect Consumers from Past and Future Tactics that Threaten 
the Open Internet

1. Clear, Bright-Line Rules

14. Because the record overwhelmingly supports adopting rules and demonstrates that three 
specific practices invariably harm the open Internet—Blocking, Throttling, and Paid Prioritization—this 
Order bans each of them, applying the same rules to both fixed and mobile broadband Internet access 
service.

15. No Blocking.  Consumers who subscribe to a retail broadband Internet access service 
must get what they have paid for—access to all (lawful) destinations on the Internet.  This essential and 
well-accepted principle has long been a tenet of Commission policy, stretching back to its landmark 
decision in Carterfone, which protected a customer’s right to connect a telephone to the monopoly 
telephone network.16  Thus, this Order adopts a straightforward ban:

(Continued from previous page)  
Commission itself from fulfilling their respective responsibilities under Section 7 of the Clayton Act (15 U.S.C. 
§18), or the Commission’s public interest standard as it assesses prospective transactions.
13 5 U.S.C. § 553(c).
14 Attorney General’s Committee, Final Report of the Attorney General Committee at 102 (1941), 
http://www.law.fsu.edu/library/admin/pdfdownload/apa1941.pdf.
15 Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 547 (D.C. Cir. 1983) (quoting BASF 
Wyandotte Corp. v. Costle, 598 F.2d 637, 641 (1st Cir. 1979)).
16 Use of the Carterfone Device in Message Toll Telephone Service; Thomas F. Carter and Carter Electronics 
Corp., Dallas, Tex. (Complainants), v. American Telephone and Telegraph Co., Associated Bell System Companies, 
Southwestern Bell Telephone Co., and General Telephone Co. of the Southwest (Defendants), Docket Nos. 16942, 
17073, Decision, 13 FCC 2d 420 (1968) (Carterfone), recon. denied, 14 FCC 2d 571 (1968).

http://www.law.fsu.edu/library/admin/pdfdownload/apa1941.pdf
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A person engaged in the provision of broadband Internet access service, insofar as such 
person is so engaged, shall not block lawful content, applications, services, or non-
harmful devices, subject to reasonable network management.

16. No Throttling.  The 2010 open Internet rule against blocking contained an ancillary 
prohibition against the degradation of lawful content, applications, services, and devices, on the ground 
that such degradation would be tantamount to blocking.  This Order creates a separate rule to guard 
against degradation targeted at specific uses of a customer’s broadband connection:

A person engaged in the provision of broadband Internet access service, insofar as such person is 
so engaged, shall not impair or degrade lawful Internet traffic on the basis of Internet content, 
application, or service, or use of a non-harmful device, subject to reasonable network 
management.

17. The ban on throttling is necessary both to fulfill the reasonable expectations of a 
customer who signs up for a broadband service that promises access to all of the lawful Internet, and to 
avoid gamesmanship designed to avoid the no-blocking rule by, for example, rendering an application 
effectively, but not technically, unusable.  It prohibits the degrading of Internet traffic based on source, 
destination, or content.17  It also specifically prohibits conduct that singles out content competing with a 
broadband provider’s business model. 

18. No Paid Prioritization.  Paid prioritization occurs when a broadband provider accepts 
payment (monetary or otherwise) to manage its network in a way that benefits particular content, 
applications, services, or devices.  To protect against “fast lanes,”  this Order adopts a rule that establishes 
that:

A person engaged in the provision of broadband Internet access service, insofar as such 
person is so engaged, shall not engage in paid prioritization.  

“Paid prioritization” refers to the management of a broadband provider’s network to 
directly or indirectly favor some traffic over other traffic, including through use of 
techniques such as traffic shaping, prioritization, resource reservation, or other forms of 
preferential traffic management, either (a) in exchange for consideration (monetary or 
otherwise) from a third party, or (b) to benefit an affiliated entity.18

19. The record demonstrates the need for strong action.  The Verizon court itself noted that 
broadband networks have “powerful incentives to accept fees from edge providers, either in return for 
excluding their competitors or for granting them prioritized access to end users.”19  Mozilla, among many 
such commenters, explained that “[p]rioritization . . .  inherently creates fast and slow lanes.”20  Although 
there are arguments that some forms of paid prioritization could be beneficial, the practical difficulty is 
this: the threat of harm is overwhelming,21 case-by-case enforcement can be cumbersome for individual 
consumers or edge providers, and there is no practical means to measure the extent to which edge 

17 To be clear, the protections of the no-blocking and no-throttling rules apply to particular classes of applications, 
content and services as well as particular applications, content, and services.    
18 Unlike the no-blocking and no-throttling rules, there is no “reasonable network management” exception to the 
paid prioritization rule because paid prioritization is inherently a business practice rather than a network 
management practice.
19 Verizon, 740 F.3d at 645-46.
20 Mozilla Comments at 20.
21 See, e.g., Free Press Comments at 50 (“In packet-switching, if there is no congestion, there is no meaning to 
priority.”).



Federal Communications Commission FCC 17-166

240

innovation and investment would be chilled.  And, given the dangers, there is no room for a blanket 
exception for instances where consumer permission is buried in a service plan—the threats of consumer 
deception and confusion are simply too great. 22

2. No Unreasonable Interference or Unreasonable Disadvantage to Consumers 
or Edge Providers

20. The key insight of the virtuous cycle is that broadband providers have both the incentive 
and the ability to act as gatekeepers standing between edge providers and consumers.  As gatekeepers, 
they can block access altogether; they can target competitors, including competitors to their own video 
services; and they can extract unfair tolls.  Such conduct would, as the Commission concluded in 2010, 
“reduce the rate of innovation at the edge and, in turn, the likely rate of improvements to network 
infrastructure.”23  In other words, when a broadband provider acts as a gatekeeper, it actually chokes 
consumer demand for the very broadband product it can supply.

21. The bright-line bans on blocking, throttling, and paid prioritization will go a long way to 
preserve the virtuous cycle.  But not all the way.  Gatekeeper power can be exercised through a variety of 
technical and economic means, and without a catch-all standard, it would be that, as Benjamin Franklin 
said, “a little neglect may breed great mischief.”24  Thus, the Order adopts the following standard:

Any person engaged in the provision of broadband Internet access service, insofar as 
such person is so engaged, shall not unreasonably interfere with or unreasonably 
disadvantage (i) end users’ ability to select, access, and use broadband Internet access 
service or the lawful Internet content, applications, services, or devices of their choice, or 
(ii) edge providers’ ability to make lawful content, applications, services, or devices 
available to end users.  Reasonable network management shall not be considered a 
violation of this rule.

22. This “no unreasonable interference/disadvantage” standard protects free expression, thus 
fulfilling the congressional policy that “the Internet offer[s] a forum for a true diversity of political 
discourse, unique opportunities for cultural development, and myriad avenues for intellectual activity.”25  

22 AT&T Reply at 3 (proposing “a distinction between paid prioritization that is not directed by end users, and 
prioritization arrangements that are user-driven” and that “the Commission should not categorically foreclose such 
consumer-driven choices”).  All Commission rules are subject to waiver requests and that principle applies to the 
open Internet rules.  See 47 C.F.R. § 1.925; Blanca Telephone Co. v. FCC, 743 F.3d 860, 864 (D.C. Cir. 2014) 
(“When evaluating an agency’s interpretation and application of a general, discretionary waiver standard ‘[o]ur 
review . . . is extremely limited.’”) (quoting BDPCS, Inc. v. FCC, 351 F.3d 1177, 1181 (D.C. Cir. 2003)).  As Public 
Knowledge has recognized, “the Commission must not only permit such Petitions and waiver applications, but 
genuinely consider their merits [however,] the Commission has broad discretion with regard to what standard it will 
apply.”  Letter from Gene Kimmelman, President, Public Knowledge to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 14-28, 10-127, at 2 (filed Nov. 7, 2014) (Public Knowledge Nov. 7, 2014 Ex Parte Letter).  The Order 
requires any applicant to demonstrate that the proposed paid prioritization practice “would provide some significant 
public interest benefit and would not harm the open nature of the Internet.”  It is very important to understand that a 
party seeking a waiver is banned from an inappropriate practice.  Its only recourse is to seek a waiver, and that 
waiver request would not be decided until the Commission, after public comment and its own investigation, reaches 
a decision.
23 Preserving the Open Internet, GN Docket No. 09-191, WC Docket No. 07-52, Report and Order, 25 FCC Rcd 
17905, 17911, para. 14 (2010) (2010 Open Internet Order), aff’d in part, vacated and remanded in part sub nom. 
Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014).  
24 Benjamin Franklin, Poor Richard’s Almanac (1757).
25 47 U.S.C. § 230(a)(3).



Federal Communications Commission FCC 17-166

241

And the standard will permit considerations of asserted benefits of innovation as well as threatened harm 
to end users and edge providers. 

3. Enhanced Transparency

23. The Commission’s 2010 transparency rule, upheld by the Verizon court, remains in full 
effect:

A person engaged in the provision of broadband Internet access service shall publicly 
disclose accurate information regarding the network management practices, 
performance, and commercial terms of its broadband Internet access services sufficient 
for consumers to make informed choices regarding use of such services and for content, 
application, service, and device providers to develop, market, and maintain Internet 
offerings.26

24. Today’s Order reaffirms the importance of ensuring transparency, so that consumers are 
fully informed about the Internet access they are purchasing and so that edge providers have the 
information they need to understand whether their services will work as advertised.  To do that, the Order 
builds on the strong foundation established in 2010 and enhances the transparency rule for both end users 
and edge providers, including by adopting a requirement that broadband providers always must disclose 
promotional rates, all fees and/or surcharges, and all data caps or data allowances; adding packet loss as a 
measure of network performance that must be disclosed; and requiring specific notification to consumers 
that a “network practice” is likely to significantly affect their use of the service.  Out of an abundance of 
caution and in response to a request by the American Cable Association, we also adopt a temporary 
exemption from these enhancements for small providers (defined for the purposes of the temporary 
exception as providers with 100,000 or fewer subscribers), and we direct our Consumer & Governmental 
Affairs Bureau to adopt an Order by December 15, 2015 concerning whether to make the exception 
permanent and, if so, the appropriate definition of “small.”  Lastly, we create for all providers a “safe 
harbor” process for the format and nature of the required disclosure to consumers, which we believe will 
result in more effective presentation of consumer-focused information by broadband providers.

4. Scope of the Rules

25. The open Internet rules described above apply to both fixed and mobile broadband 
Internet access service.  Consistent with the 2010 Order, today’s Order applies its rules to the consumer-
facing service that broadband networks provide, which is known as “broadband Internet access service”27 
(BIAS) and is defined to be:

A mass-market retail service by wire or radio that provides the capability to transmit 
data to and receive data from all or substantially all Internet endpoints, including any 
capabilities that are incidental to and enable the operation of the communications 
service, but excluding dial-up Internet access service.  This term also encompasses any 
service that the Commission finds to be providing a functional equivalent of the service 

26 47 C.F.R. § 8.3.
27 We note that our use of the term “broadband” in this Order includes but is not limited to services meeting the 
threshold for “advanced telecommunications capability,” as defined in Section 706 of the Telecommunications Act 
of 1996, as amended.  47 U.S.C. § 1302(b).  Section 706 defines that term as “high-speed, switched, broadband 
telecommunications capability that enables users to originate and receive high-quality voice, data, graphics, and 
video telecommunications using any technology.”  47 U.S.C. § 1302(d)(1).  The 2015 Broadband Progress Report 
specifically notes that “advanced telecommunications capability,” while sometimes referred to as “broadband,” 
differs from the Commission’s use of the term “broadband” in other contexts.  2015 Broadband Progress Report at 
n.1 (rel. Feb. 4, 2015).
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described in the previous sentence, or that is used to evade the protections set forth in 
this Part.  

26. As in 2010, BIAS does not include enterprise services, virtual private network services, 
hosting, or data storage services.  Further, we decline to apply the open Internet rules to premises 
operators to the extent they may be offering broadband Internet access service as we define it today.

27. In defining this service we make clear that we are responding to the Verizon court’s 
conclusion that broadband providers “furnish a service to edge providers” (and that this service was being 
treated as common carriage per se).  As discussed further below, we make clear that broadband Internet 
access service encompasses this service to edge providers.  Broadband providers sell retail customers the 
ability to go anywhere (lawful) on the Internet.  Their representation that they will transport and deliver 
traffic to and from all or substantially all Internet endpoints includes the promise to transmit traffic to and 
from those Internet endpoints back to the user.  

28. Interconnection.  BIAS involves the exchange of traffic between a broadband Internet 
access provider and connecting networks.  The representation to retail customers that they will be able to 
reach “all or substantially all Internet endpoints” necessarily includes the promise to make the 
interconnection arrangements necessary to allow that access.  

29. As discussed below, we find that broadband Internet access service is a 
“telecommunications service” and subject to sections 201, 202, and 208 (along with key enforcement 
provisions).  As a result, commercial arrangements for the exchange of traffic with a broadband Internet 
access provider are within the scope of Title II, and the Commission will be available to hear disputes 
raised under sections 201 and 202 on a case-by-case basis: an appropriate vehicle for enforcement where 
disputes are primarily over commercial terms and that involve some very large corporations, including 
companies like transit providers and Content Delivery Networks (CDNs), that act on behalf of smaller 
edge providers. 

30. But this Order does not apply the open Internet rules to interconnection.  Three factors 
are critical in informing this approach to interconnection.  First, the nature of Internet traffic, driven by 
massive consumption of video, has challenged traditional arrangements—placing more emphasis on the 
use of CDNs or even direct connections between content providers (like Netflix or Google) and last-mile 
broadband providers.  Second, it is clear that consumers have been subject to degradation resulting from 
commercial disagreements,28 perhaps most notably in a series of disputes between Netflix and large last-
mile broadband providers.  But, third, the causes of past disruption and—just as importantly—the 
potential for future degradation through interconnection disputes—are reflected in very different 
narratives in the record.

31. While we have more than a decade’s worth of experience with last-mile practices, we 
lack a similar depth of background in the Internet traffic exchange context.  Thus, we find that the best 
approach is to watch, learn, and act as required, but not intervene now, especially not with prescriptive 
rules.  This Order—for the first time—provides authority to consider claims involving interconnection, a 
process that is sure to bring greater understanding to the Commission.

32. Reasonable Network Management.  As with the 2010 rules, this Order contains an 
exception for reasonable network management, which applies to all but the paid prioritization rule (which, 
by definition, is not a means of managing a network):

28 See Letter from Sarah J. Morris, Senior Policy Counsel, Open Technology Institute, New America Foundation to 
Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14-28 (filed Oct. 30, 2014), Attach. MLab, ISP 
Interconnection and Its Impact on Consumer Internet Performance, A Measurement Lab Consortium Technical 
Report (Oct. 28, 2014) (MLab ISP Interconnection Report).
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A network management practice is a practice that has a primarily technical network 
management justification, but does not include other business practices.  A network 
management practice is reasonable if it is primarily used for and tailored to achieving a 
legitimate network management purpose, taking into account the particular network 
architecture and technology of the broadband Internet access service. 

33. Recently, significant concern has arisen when mobile providers’ have attempted to justify 
certain practices as reasonable network management practices, such as applying speed reductions to 
customers using “unlimited data plans” in ways that effectively force them to switch to price plans with 
less generous data allowances.  For example, in the summer of 2014, Verizon announced a change to its 
“unlimited” data plan for LTE customers, which would have limited the speeds of LTE customers using 
grandfathered “unlimited” plans once they reached a certain level of usage each month.  Verizon briefly 
described this change as within the scope of “reasonable network management,” before changing course 
and withdrawing the change.  

34. With mobile broadband service now subject to the same rules as fixed broadband service, 
the Order expressly recognizes that evaluation of network management practices will take into account 
the additional challenges involved in the management of mobile networks, including the dynamic 
conditions under which they operate.  It also recognizes the specific network management needs of other 
technologies, such as unlicensed Wi-Fi networks.  

35. Non-Broadband Internet Access Service Data Services.  The 2010 rules included an 
exception for “specialized services.”  This Order likewise recognizes that some data services—like 
facilities-based VoIP offerings, heart monitors, or energy consumption sensors—may be offered by a 
broadband provider but do not provide access to the Internet generally.  The term “specialized services” 
can be confusing because the critical point is not whether the services are “specialized;” it is that they are 
not broadband Internet access service.  IP-services that do not travel over broadband Internet access 
service, like the facilities-based VoIP services used by many cable customers, are not within the scope of 
the open Internet rules, which protect access or use of broadband Internet access service.  Nonetheless, 
these other non-broadband Internet access service data services could be provided in a manner that 
undermines the purpose of the open Internet rules and that will not be permitted.  The Commission 
expressly reserves the authority to take action if a service is, in fact, providing the functional equivalent of 
broadband Internet access service or is being used to evade the open Internet rules.  The Commission will 
vigilantly watch for such abuse, and its actions will be aided by the existing transparency requirement that 
non-broadband Internet access service data services be disclosed.  

5. Enforcement

36. The Commission may enforce the open Internet rules through investigation and the 
processing of complaints (both formal and informal).  In addition, the Commission may provide guidance 
through the use of enforcement advisories and advisory opinions, and it will appoint an ombudsperson.  
In order to provide the Commission with additional understanding, particularly of technical issues, the 
Order delegates to the Enforcement Bureau the authority to request a written opinion from an outside 
technical organization or otherwise to obtain objective advice from industry standard-setting bodies or 
similar organizations.  

B. Promoting Investment with a Modern Title II

37. Today, our forbearance approach results in over 700 codified rules being inapplicable, a 
“light-touch” approach for the use of Title II.  This includes no unbundling of last-mile facilities, no 
tariffing, no rate regulation, and no cost accounting rules, which results in a carefully tailored application 
of only those Title II provisions found to directly further the public interest in an open Internet and more, 
better, and open broadband.  Nor will our actions result in the imposition of any new federal taxes or fees; 
the ability of states to impose fees on broadband is already limited by the congressional Internet tax 
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moratorium. 

38. This is Title II tailored for the 21st Century.  Unlike the application of Title II to 
incumbent wireline companies in the 20th Century, a swath of utility-style provisions (including tariffing) 
will not be applied.  Indeed, there will be fewer sections of Title II applied than have been applied to 
Commercial Mobile Radio Service (CMRS), where Congress expressly required the application of 
Sections 201, 202, and 208, and permitted the Commission to forbear from others.  In fact, Title II has 
never been applied in such a focused way.

39. History demonstrates that this careful approach to the use of Title II will not impede 
investment.  First, mobile voice services have been regulated under a similar light-touch Title II approach 
since 1994 — and investment and usage boomed.29  For example, between 1993 and 2009 (while voice 
was the primary driver of mobile revenues), the mobile industry invested more than $271 billion in 
building out networks, during a time in which industry revenues increased by 1300 percent and 
subscribership grew over 1600 percent.30  Moreover, more recently, Verizon Wireless has invested tens of 
billions of dollars in deploying mobile wireless services since being subject to the 700 MHz C Block open 
access rules, which overlap in significant parts with the open Internet rules we adopt today.31  But that is 
not all.  Today, key provisions of Title II apply to certain enterprise broadband services that AT&T has 
described as “the epicenter of the broadband investment” the Commission seeks to promote.32  Title II has 
been maintained by more than 1000 rural local exchange carriers that have chosen to offer their DSL and 
fiber broadband services as common carrier offerings.  And, of course, wireline DSL was regulated as a 
common-carrier service until 2005—including a period in the late ‘90s and the first five years of this 
century that saw the highest levels of wireline broadband infrastructure investment to date.33

40. In any event, recent events have demonstrated that our rules will not disrupt capital 
markets or investment.  Following recent discussions of the potential application of Title II to consumer 
broadband, investment analysts have issued reports concluding that Title II with appropriate forbearance 
is unlikely to alter broadband provider conduct or have any negative effect on their value or future 

29 See Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile 
Services, GN Docket No. 93-252, Second Report and Order, 9 FCC Rcd 1411 (1994) (CMRS Second Report & 
Order) (forbearing from various Title II requirements for CMRS).
30 See CTIA Wireless Industry Indices: Annual Wireless Survey Results: A Comprehensive Report from CTIA 
Analyzing the U.S. Wireless Industry Year-End 2013 Results, 2014 at 25, 76, 97. 
31 See Verizon Communications, Inc., Financial Reporting Quarterly Reports 2008-2014 (Form 10-K) 
http://www.verizon.com/about/investors/quarterly-reports/ (last visited Feb. 23, 2015); see also Service Rules for the 
698-746, 747-762 and 777-792 MHz Bands; Revision of the Commission's Rules to Ensure Compatibility with 
Enhanced 911 Emergency Calling Systems; Section 68.4(a) of the Commission's Rules Governing Hearing Aid-
Compatible Telephones; Biennial Regulatory Review-Amendment of Parts 1, 22, 24, 27, and 90 to Streamline and 
Harmonize Various Rules Affecting Wireless Radio Services; Former Nextel Communications, Inc. Upper 700 MHz 
Guard Band Licenses and Revisions to Part 27 of the Commission's Rules; Implementing a Nationwide, Broadband, 
Interoperable Public Safety Network in the 700 MHz Band; Development of Operational, Technical and Spectrum 
Requirements for Meeting Federal, State and Local Public Safety Communications Requirements Through the Year 
2010; Declaratory Ruling on Reporting Requirement under Commission's Part 1 Anti-Collusion Rule, WT Docket 
Nos. 07-166, 06-169, 06-150, 03-264, 96-86, PS Docket No. 06-229, CC Docket No. 94-102, Second Report and 
Order, 22 FCC Rcd 15289, 15364,  paras. 203-204 (2007) (700 MHz Second Report and Order); 47 C.F.R. § 27.16.
32 Comments of AT&T, Inc., WC Docket No. 05-25, at 2-3 (filed Apr. 16, 2013).
33 See US Telecom Research Brief, Latest Data Show Broadband Investment Surged in 2013 at 2, Chart 2 (Sept. 8, 
2014) (wireline broadband capital expenditures peaked at $79 billion in 2000), 
http://www.ustelecom.org/sites/default/files/documents/090814%20Latest%20Data%20Show%20Broadband%20In
vestment%20Surged%20in%202013.pdf.

http://www.verizon.com/about/investors/quarterly-reports/
http://www.ustelecom.org/sites/default/files/documents/090814%20Latest%20Data%20Show%20Broadband%20Investment%20Surged%20in%202013.pdf
http://www.ustelecom.org/sites/default/files/documents/090814%20Latest%20Data%20Show%20Broadband%20Investment%20Surged%20in%202013.pdf
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profitability.34  Executives from large broadband providers have also repeatedly represented to investors 
that the prospect of regulatory action will not influence their investment strategies or long-term 
profitability; indeed, Sprint has gone so far to say that it “does not believe that a light touch application of 
Title II, including appropriate forbearance, would harm the continued investment in, and deployment of, 
mobile broadband services.”35  Finally, the recent AWS auction, conducted under the prospect of Title II 
regulation, generated bids (net of bidding credits) of more than $41 billion—further demonstrating that 
robust investment is not inconsistent with a light-touch Title II regime.36  

C. Sustainable Open Internet Rules

41. We ground our open Internet rules in multiple sources of legal authority—including both 
section 706 and Title II of the Communications Act.  The Verizon court upheld the Commission’s use of 
section 706 as a substantive source of legal authority to adopt open Internet protections.  But it held that, 
“[g]iven the Commission’s still-binding decision to classify broadband providers . . . as providers of 
‘information services,’” open Internet protections that regulated broadband providers as common carriers 
would violate the Act.37  Rejecting the Commission’s argument that broadband providers only served 
retail consumers, the Verizon court went on to explain that “broadband providers furnish a service to edge 
providers, thus undoubtedly functioning as edge providers’ ‘carriers,’” and held that the 2010 no blocking 
and no unreasonable discrimination rules impermissibly “obligated [broadband providers] to act as 
common carriers.”38  

42. The Verizon decision thus made clear that section 706 affords the Commission 

34 See, e.g., Philip Cusick et al., Net Neutrality: Prepared for Title II but We Take Less Negative View, J.P. Morgan, 
(Nov. 11, 2014) (“We wouldn’t change any of the fundamental assumptions on cable companies under our coverage 
under Title II, and shares are likely to rebound over time.”); Paul Gallant, Title 2 Appears Likely Outcome at FCC, 
but Headline Risk May Exceed Real Risk, Guggenheim Securities, LLC, (Dec. 8, 2014) (“We would not view a Title 
II decision by the FCC as changing the existing Washington framework for cable broadband service.  The 
marketplace reality under Title II would be far less problematic for cable/telcos than most believe.”); Paul de Sa et 
al., Bernstein Research, (Nov. 17, 2014) (“We think net neutrality is largely irrelevant for fundamental value drivers.  
But headline noise in the coming months will likely result in fears about price regulation, increasing volatility and 
perhaps temporarily depressing cable & telco equity values.”).
35 Letter from Stephen Bye, Chief Technology Officer, Sprint, to Chairman Wheeler, FCC, GN Docket No. 14-28, at 
1 (filed Jan. 16, 2015) (Sprint Jan. 16. 2015 Ex Parte Letter); see also Transcript of Verizon Communications 
Presents at UBS 42nd Annual Global Media and Communications Conference Call, Seeking Alpha (Dec. 9. 2014), 
available at http://seekingalpha.com/article/2743375-verizon-communications-vz-presents-at-ubs-42nd-annual-
global-media-and-communications-conference-transcript?all=true&find=John%2BHodulik (quoting Verizon CFO 
Fran Shammo as saying “I mean, to be real clear, I mean this does not influence the way we invest.  I mean we’re 
going to continue to invest in our networks and our platforms, both in Wireless and Wireline FiOS and where we 
need to.  So nothing will influence that.  I mean if you think about it, look, I mean we were born out of a highly 
regulated company, so we know how this operates.”); Brian Fung, Verizon: Actually Strong Net Neutrality Rules 
Won’t Affect our Network Investment, Washington Post (Dec. 10, 2014), http://www.washingtonpost.com/blogs/the-
switch/wp/2014/12/10/verizon-actually-strong-net-neutrality-rules-wont-affect-our-network-investment/;  Brian 
Fung, Comcast, Charter and Time Warner Cable All Say Obama’s Net Neutrality Plan Shouldn’t Worry Investors, 
Washington Post (Dec. 16, 2014), http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/16/comcast-
charter-and-time-warner-cable-all-tell-investors-strict-net-neutrality-wouldnt-change-much/; Letter from Angie 
Kronenberg, COMPTEL to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Dec. 11, 2014) 
(COMPTEL Dec. 11, 2014 Ex Parte Letter).
36 See John Eggerton, AWS-3 Powers Past $44 Billion, Broadcasting & Cable (Dec. 16, 2014), 
http://www.broadcastingcable.com/news/washington/aws-3-powers-past-44-billion/136438. 
37 Verizon, 740 F.3d at 650.
38 Id. at 653.

http://seekingalpha.com/article/2743375-verizon-communications-vz-presents-at-ubs-42nd-annual-global-media-and-communications-conference-transcript?all=true&find=John+Hodulik
http://seekingalpha.com/article/2743375-verizon-communications-vz-presents-at-ubs-42nd-annual-global-media-and-communications-conference-transcript?all=true&find=John+Hodulik
http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/10/verizon-actually-strong-net-neutrality-rules-wont-affect-our-network-investment/
http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/10/verizon-actually-strong-net-neutrality-rules-wont-affect-our-network-investment/
http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/16/comcast-charter-and-time-warner-cable-all-tell-investors-strict-net-neutrality-wouldnt-change-much/
http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/16/comcast-charter-and-time-warner-cable-all-tell-investors-strict-net-neutrality-wouldnt-change-much/
http://www.broadcastingcable.com/news/washington/aws-3-powers-past-44-billion/136438
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substantive authority, and that open Internet protections are within the scope of that authority.  And this 
Order relies on section 706 for the open Internet rules.  But, in light of Verizon, absent a classification of 
broadband providers as providing a “telecommunications service,” the Commission could only rely on 
section 706 to put in place open Internet protections that steered clear of regulating broadband providers 
as common carriers per se.  Thus, in order to bring a decade of debate to a certain conclusion, we 
conclude that the best path is to rely on all available sources of legal authority—while applying them with 
a light touch consistent with further investment and broadband deployment.  Taking the Verizon 
decision’s implicit invitation, we revisit the Commission’s classification of the retail broadband Internet 
access service as an information service and clarify that this service encompasses the so-called “edge 
service.”  

43. Exercising our delegated authority to interpret ambiguous terms in the Communications 
Act, as confirmed by the Supreme Court in Brand X,39 today’s Order concludes that the facts in the 
market today are very different from the facts that supported the Commission’s 2002 decision to treat 
cable broadband as an information service and its subsequent application to fixed and mobile broadband 
services.  Those prior decisions were based largely on a factual record compiled over a decade ago, 
during an earlier time when, for example, many consumers would use homepages supplied by their 
broadband provider.  In fact, the Brand X Court explicitly acknowledged that the Commission had 
previously classified the transmission service, which broadband providers offer, as a telecommunications 
service and that the Commission could return to that classification if it provided an adequate 
justification.40  Moreover, a number of parties who, in this proceeding, now oppose our reclassification of 
broadband Internet access service, previously argued that cable broadband should be deemed a 
telecommunications service.41  As the record reflects, times and usage patterns have changed and it is 
clear that broadband providers are offering both consumers and edge providers straightforward 
transmission capabilities that the Communications Act defines as a “telecommunications service.”

44. The Brand X decision made famous the metaphor of pizza delivery.  Justice Scalia, in 
dissent, concluded that the Commission had exceeded its legal authority by classifying cable-modem 
service as an “information service.”42  To make his point, Justice Scalia described a pizzeria offering 
delivery services as well as selling pizzas and concluded that, similarly—broadband providers were 
offering “telecommunications services” even if that service was not offered on a “stand-alone basis.”43

45. To take Justice Scalia’s metaphor a step further, suppose that in 2014, the pizzeria owners 
discovered that other nearby restaurants did not deliver their food and thus concluded that the pizza-
delivery drivers could generate more revenue by delivering from any neighborhood restaurant (including 
their own pizza some of the time).  Consumers would clearly understand that they are being offered a 
delivery service.  

46. Today, broadband providers are offering stand-alone transmission capacity and that 
conclusion is not changed even if, as Justice Scalia recognized, other products may be offered at the same 
time.  The trajectory of technology in the decade since the Brand X decision has been towards greater and 
greater modularity.  For example, consumers have considerable power to combine their mobile broadband 
connections with the device, operating systems, applications, Internet services, and content of their 
choice.  Today, broadband Internet access service is fundamentally understood by customers as a 

39 Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980-81 (2005) (Brand X).
40 Id. at 986, 1001. 
41 See infra para. 314 & n.810. 
42 Id. at 1005 (Scalia, J., dissenting). 
43 Id. at 1007-09.
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transmission platform through which consumers can access third-party content, applications, and services 
of their choosing.

47. Based on this updated record, this Order concludes that the retail broadband Internet 
access service available today is best viewed as separately identifiable offers of (1) a broadband Internet 
access service that is a telecommunications service (including assorted functions and capabilities used for 
the management and control of that telecommunication service) and (2) various “add-on” applications, 
content, and services that generally are information services.  This finding more than reasonably interprets 
the ambiguous terms in the Communications Act, best reflects the factual record in this proceeding, and 
will most effectively permit the implementation of sound policy consistent with statutory objectives, 
including the adoption of effective open Internet protections. 

48. This Order also revisits the Commission’s prior classification of mobile broadband 
Internet access service as a private mobile service, which cannot be subject to common carrier regulation, 
and finds that it is best viewed as a commercial mobile service or, in the alternative, the functional 
equivalent of commercial mobile service.  Under the statutory definition, commercial mobile services 
must be “interconnected with the public switched network (as such terms are defined by regulation by the 
Commission).”44  Consistent with that delegation of authority to define these terms, and with the 
Commission’s previous recognition that the public switched network will grow and change over time, this 
Order updates the definition of public switched network to reflect current technology, by including 
services that use public IP addresses.  Under this revised definition, the Order concludes that mobile 
broadband Internet access service is interconnected with the public switched network.  In the alternative, 
the Order concludes that mobile broadband Internet access service is the functional equivalent of 
commercial mobile service45 because, like commercial mobile service, it is a widely available, for profit 
mobile service that offers mobile subscribers the capability to send and receive communications, 
including voice, on their mobile device.  

49. By classifying broadband Internet access service under Title II of the Act, in our view the 
Commission addresses any limitations that past classification decisions placed on the ability to adopt 
strong open Internet rules, as interpreted by the D.C. Circuit in the Verizon case.  

50. Having classified broadband Internet access service as a telecommunications service, we 
respond to the Verizon court’s holding, supporting our open Internet rules under the Commission’s Title 
II authority and removing any common carriage limitation on the exercise of our section 706 authority.  
For mobile broadband services, we also ground the open Internet rules in our Title III authority to protect 
the public interest through the management of spectrum licensing.    

D. Broad Forbearance

51. In finding that broadband Internet access service is subject to Title II, we simultaneously 
exercise the Commission’s forbearance authority to forbear from 30 statutory provisions and render over 
700 codified rules inapplicable, to establish a light-touch regulatory framework tailored to preserving 
those provisions that advance our goals of more, better, and open broadband.  We thus forbear from the 
vast majority of rules adopted under Title II.  We do not, however, forbear from sections 201, 202, and 

44 47 U.S.C. § 332(d)(2).
45 Section 332 of the Act defines “private mobile service” as “any mobile service . . . that is not a commercial mobile 
service or the functional equivalent of a commercial mobile service, as specified by regulation by the Commission.” 
47 U.S.C. § 332(d)(3).  
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208 (or from related enforcement provisions),46 which are necessary to support adoption of our open 
Internet rules.  We also grant extensive forbearance, minimizing the burdens on broadband providers 
while still adequately protecting the public. 

52. In addition, we do not forbear from a limited number of sections necessary to ensure 
consumers are protected, promote competition, and advance universal access, all of which will foster 
network investment, thereby helping to promote broadband deployment. 

53. Section 222: Protecting Consumer Privacy.  Ensuring the privacy of customer 
information both directly protects consumers from harm and eliminates consumer concerns about using 
the Internet that could deter broadband deployment.  Among other things, section 222 imposes a duty on 
every telecommunications carrier to take reasonable precautions to protect the confidentiality of its 
customers’ proprietary information.47  We take this mandate seriously.  For example, the Commission 
recently took enforcement action under section 222 (and section 201(b)) against two telecommunications 
companies that stored customers’ personal information, including social security numbers, on 
unprotected, unencrypted Internet servers publicly accessible using a basic Internet search.48  This 
unacceptably exposed these consumers to the risk of identity theft and other harms.

54. As the Commission has recognized, “[c]onsumers’ privacy needs are no less important 
when consumers communicate over and use broadband Internet access than when they rely on [telephone] 
services.”49  Thus, this Order finds that consumers concerned about the privacy of their personal 
information will be more reluctant to use the Internet, stifling Internet service competition and growth.50 
Application of section 222’s protections will help spur consumer demand for those Internet access 
services, in turn “driving demand for broadband connections, and consequently encouraging more 
broadband investment and deployment,” consistent with the goals of the 1996 Act.51  

55. Sections 225/255/251(a)(2): Ensuring Disabilities Access.  We do not forbear from those 

46 Specifically, we do not forbear from the enforcement authorities set forth in sections 206, 207, 208, 209, 216, and 
217.  To preserve existing CALEA obligations that already apply to broadband Internet access service, we also 
decline to forbear from section 229.  47 U.S.C. § 229.  See also 47 C.F.R. §§ 1.20000 et seq.
47 47 U.S.C. § 222(a); Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’ Use 
of Customer Proprietary Network Information and Other Customer Information, CC Docket No. 96-115, WC 
Docket No. 04-36, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 6927, 6959, para. 64 
(2007) (2007 CPNI Order).
48 See TerraCom, Inc. and YourTel America, Inc. Apparent Liability for Forfeiture, File No.: EB-TCD-13-
00009175, Notice of Apparent Liability, 29 FCC Rcd 13325, 13335-40,  paras. 31-41 (2014).
49 Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities et al., CC Docket Nos. 02-
33, 01-337, 95-20, 98-10, WC Docket Nos. 04-242, 05-271, Report and Order and Notice of Proposed Rulemaking, 
20 FCC Rcd 14853, 14930, para. 148 (2005) (Wireline Broadband Classification Order); see also id. at 14931, para. 
149 & n.447 (noting that “long before Congress enacted section 222 of the Act, the Commission had recognized the 
need for privacy requirements associated with the provision of enhanced services and had adopted CPNI-related 
requirements in conjunction with other Computer Inquiry obligations”).  
50 See, e.g., Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, GN Docket No. 11-121, 
Report, 27 FCC Rcd 10342, 10410, para. 154 (2012) (2012 Eighth Broadband Progress Report).
51 2007 CPNI Order, 22 FCC Rcd at 6957, para. 59; see also FCC, Connecting America: The National Broadband 
Plan at 55 (National Broadband Plan) (explaining that without privacy protections, new innovation and investment 
in broadband applications and content may be held back, and these applications and content, in turn, are likely the 
most effective means to advance many of Congress’s goals for broadband).
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provisions of Title II that ensure access to broadband Internet access service by individuals with 
disabilities.  All Americans, including those with disabilities, must be able to reap the benefits of an open 
Internet, and ensuring access for these individuals will further the virtuous cycle of consumer demand, 
innovation, and deployment.  This Order thus concludes that application of sections 225, 255, and 
251(a)(2) is necessary to protect consumers and furthers the public interest, as explained in greater detail 
below.52 

56. Section 224: Ensuring Infrastructure Access.  For broadband Internet access service, we 
do not forbear from section 224 and the Commission’s associated procedural rules (to the extent they 
apply to telecommunications carriers and services and are, thus, within the Commission’s forbearance 
authority).53  Section 224 of the Act governs the Commission’s regulation of pole attachments.  In 
particular, section 224(f)(1) requires utilities to provide cable system operators and telecommunications 
carriers the right of “nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or 
controlled” by a utility.54  Access to poles and other infrastructure is crucial to the efficient deployment of 
communications networks including, and perhaps especially, new entrants.  

57. Section 254: Promoting Universal Broadband.  Section 254 promotes the deployment 
and availability  of communications networks to all Americans, including rural and low-income 
Americans—furthering our goals of more and better broadband.  With the exception of 254(d), (g), and 
(k) as discussed below, we therefore do not find the statutory test for forbearance from section 254 (and 
the related provision in section 214(e)) is met.  We recognize that supporting broadband-capable networks 
is already a key component of Commission’s current universal service policies.  The Order concludes, 
however, that directly applying section 254 provides both more legal certainty for the Commission’s prior 
decisions to offer universal service subsidies for deployment of broadband networks and adoption of 
broadband services and more flexibility going forward.  

58. We partially forbear from section 254(d) and associated rules insofar as they would 
immediately require mandatory universal service contributions associated with broadband Internet access 
service.55 

59. Below, we first adopt three bright-line rules banning blocking, throttling, and paid 
prioritization, and make clear the no-unreasonable interference/disadvantage standard by which the 
Commission will evaluate other practices, according to their facts.  These rules are grounded in multiple 
sources of statutory authority, including section 706 and Titles II and III of the Communications Act.  
Second, based on a current factual record, we reclassify broadband Internet access service as a 

52 As explained in greater detail below, this Order does, however, forbear in part from the application of TRS 
contribution obligations that otherwise would apply to broadband Internet access service.  Section 251(a)(2) 
precludes the installation of “network features, functions, or capabilities that do not comply with the guidelines and 
standards established pursuant to section 255 or 256.”  See infra Section V. 
53 See, e.g., Letter from Kathryn Zachem, Senior Vice President, Comcast, to Marlene H. Dortch, Secretary, FCC, 
GN Docket Nos. 14-28, 10-127 at 25 n.107 (filed Dec. 24, 2014) (Comcast Dec. 24, 2014 Ex Parte Letter); Letter 
from Matthew Brill, Counsel for NCTA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 21 (Dec. 
23, 2014) (NCTA Dec. 23, 2014 Ex Parte Letter); see also, e.g., Letter from Marvin Ammori and Julie Samuels, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 1 (filed Nov. 12, 2014) (“Title II forbearance should 
be implemented in such a way so as to encourage continued deployment and investment in networks by for example 
preserving pole attachment rights.”).
54 47 U.S.C. § 224(f)(1).
55 The first sentence of section 254(d) authorizes the Commission to impose universal service contributions 
requirements on telecommunications carriers—and, indeed, goes even further to require “[e]very 
telecommunications carrier that provides interstate telecommunications services” to contribute.  47 U.S.C. § 254(d).
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telecommunications service under Title II.  And, third, guided by our goals of more, better, and open 
broadband, we exercise our forbearance authority to put in place a “light touch” Title II regulatory 
framework that protects consumers and innovators, without deterring investment.

III. REPORT AND ORDER ON REMAND: PROTECTING AND PROMOTING THE OPEN 
INTERNET

A. History of Openness Regulation

60. These rules are the latest in a long line of actions by the Commission to ensure that 
American communications networks develop in ways that foster economic competition, technological 
innovation, and free expression.  Ever since the landmark 1968 Carterfone decision,56 the Commission 
has recognized that communications networks are most vibrant, and best able to serve the public interest, 
when consumers are empowered to make their own decisions about how networks are to be accessed and 
utilized.  Openness regulation aimed at safeguarding consumer choice has therefore been a hallmark of 
Commission policy for over forty years.

61. In Carterfone, the Commission confronted AT&T’s practice of preventing consumers 
from attaching any equipment not supplied by AT&T to their home telephones, even if the attachment did 
not put the underlying network at risk.57  Finding AT&T’s “foreign attachment” provisions unreasonable 
and unlawful, the Commission ruled that AT&T customers had the right to connect useful devices of their 
choosing to their home telephones, provided these devices did not adversely affect the telephone 
network.58

62. Carterfone and subsequent regulatory actions by the Commission severed the market for 
customer premises equipment (CPE) from that for telephone service.59  In doing so, the Commission 
allowed new participants and new ideas into the market, setting the stage for a wave of innovation that 
produced technologies such as the answering machine, fax machine, and modem—thereby removing a 
barrier to the development of the packet switched network that would eventually become the Internet.60   

63. Commitment to robust competition and open networks defined Commission policy at the 

56 Carterfone, 13 FCC 2d 420.
57 Carterfone, 13 FCC 2d at 421, 427.  These “foreign attachment” provisions effectively allowed the company to 
extend its monopoly over phone service to the telephone equipment market as well.  After AT&T prohibited use of 
the Carterfone, the product’s manufacturer brought an antitrust action against AT&T and certain other telephone 
companies.  The district court, applying the doctrine of primary jurisdiction, asked the Commission to determine the 
reasonableness and validity of the tariff and telephone companies’ practices.  The manufacturer also filed a formal 
complaint against certain of the telephone companies, and the Commission consolidated the two proceedings.  Id. at 
421-22.
58 Carterfone, 13 FCC 2d at 423-424 (“[O]ur conclusion here is that a customer desiring to use an interconnecting 
device . . . should be able to do so, so long as the interconnection does not adversely affect the telephone company's 
operations or the telephone system’s utility for others.”).
59 As the Commission implicitly recognized, allowing AT&T to preclude adoption of even non-harmful third-party 
devices forestalled the development of a competitive telephone technology market, harming innovators and 
consumers alike.  See id. at 424 (“No one entity need provide all interconnection equipment for our telephone 
system any more than a single source is needed to supply the parts for a space probe.”); Amendment of Section 
64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry), Docket No. 20828, Final Decision, 
77 FCC 2d 384, 439 para. 141 (1980) (Computer II).  
60 Michael T. Hoeker, Comment, From Carterfone to the iPhone: Consumer Choice in the Wireless 
Telecommunications Marketplace, 17 CommLaw Conspectus 187, 190-91 (2008); Kevin Werbach, The Federal 
Computer Commission, 84 N.C. L. Rev. 1, 20-21 (2005) (The Federal Computer Commission).
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outset of the digital revolution as well.  In a series of influential decisions, known collectively as the 
Computer Inquiries,61 the Commission established a flexible regulatory framework to support 
development of the nascent information economy.  The Computer Inquiries decisions separated the 
market for information services from the underlying network infrastructure, and imposed firm non-
discrimination rules for network access.62  This system prevented network owners from engaging in anti-
competitive behavior and spurred the development and adoption of new technologies.63   

64. The principles of open access, competition, and consumer choice embodied in Carterfone 
and the Computer Inquires have continued to guide Commission policy in the Internet era.  As former 
Chairman Michael Powell noted in 2004, “ensuring that consumers can obtain and use the content, 
applications and devices they want . . . is critical to unlocking the vast potential of the broadband 
Internet.”64  In recognition of this fact, in 2005, the Commission unanimously approved the Internet 
Policy Statement, which laid out four guiding principles designed to encourage broadband deployment 
and “preserve and promote the open and interconnected nature of the Internet.”65  These principles sought 
to ensure that consumers had the right to access and use the lawful content, applications, and devices of 
their choice online, and to do so in an Internet ecosystem defined by competitive markets.66   

65. From 2005 to 2011, the principles embodied in the Internet Policy Statement were 
incorporated as conditions by the Commission into several merger orders and  a key 700 MHz license, 
including the SBC/AT&T, Verizon/MCI, and Comcast/NBCU mergers and the Upper 700 MHz C block 
open platform  requirements.67  Commission approval of these transactions was expressly conditioned on 

61 Regulatory & Policy Problems Presented by the Interdependence of Computer & Commc'n Servs. & Facilities, 
Docket No. 16979, Final Decision and Order, 28 FCC 2d 267 (1971) (Computer I); Computer II, 77 FCC 2d 384; 
Amendment of Sections 64.702 of the Commission’s Rules and Regulations (Third Computer Inquiry); and Policy 
and Rules Concerning Rates for Competitive Common Carrier Services and Facilities Authorizations Thereof 
Communications Protocols under Section 64.702 of the Commission’s Rules and Regulations, CC Docket No. 85-
229, Report and Order, 104 FCC 2d 958 (1986) (Computer III).
62 The Federal Computer Commission at 22-26; James B. Speta, A Common Carrier Approach to Internet 
Interconnection, 54 Fed. Comm. L.J. 225, 264-67 (2002).
63 Robert Cannon, The Legacy of the Federal Communications Commission’s Computer Inquiries, 55 Fed. Comm. 
L.J. 167, 169, 204-205 (2003) (arguing that the rules established in the Computer Inquiries “have been wildly 
successful” and were “a necessary precondition for the success of the Internet”).
64 Michael K. Powell, Chairman, Federal Communications Commission, Preserving Internet Freedom: Guiding 
Principles for the Industry 3, Remarks at the Silicon Flatirons Symposium (Feb. 8, 2004), 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf.
65 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review of Regulatory 
Requirements for Incumbent LEC Broadband Telecommunications Services; Computer III Further Remand 
Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review-Review 
of Computer III and ONA Safeguards and Requirements; Inquiry Concerning High-Speed Access to the Internet 
Over Cable and Other Facilities Internet Over Cable Declaratory Ruling; Appropriate Regulatory Treatment for 
Broadband Access to the Internet Over Cable Facilities, GN Docket No. 00-185, CC Docket Nos. 02-33, 01-33, 98-
10, 95-20, CS Docket No. 02-52, Policy Statement, 20 FCC Rcd 14986, 14987-88, para. 4 (2005) (Internet Policy 
Statement).
66 Subject to “reasonable network management,” the principles were intended to ensure consumers had the right to 
(1) “access the lawful Internet content of their choice;” (2) “run applications and use services of their choice;” (3) 
“connect their choice of legal devices that do not harm the network;” and (4) enjoy “competition among network 
providers, application and service providers, and content providers.” Internet Policy Statement, 20 FCC Rcd at 
14987-88, para. 4.
67 SBC Communications, Inc. and AT&T Corp. Applications for Approval of Transfer of Control, WC Docket No. 
05-65, Memorandum Opinion and Order, 20 FCC Rcd 18290, 18392, para. 211 & Appx. F (2005) (SBC/AT&T 

(continued….)
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compliance with the Internet Policy Statement.68  During this time, open Internet principles were also 
applied to particular enforcement proceedings aimed at addressing anti-competitive behavior by service 
providers.69

66. In June 2010, following a D.C. Circuit decision invalidating the Commission’s exercise 
of ancillary authority to provide consumers basic protections in using broadband Internet services, the 
Commission initiated a Notice of Inquiry to “seek comment on our legal framework for broadband 
Internet service.”70  The Notice of Inquiry recognized that “the current legal classification of broadband 
Internet service is based on a record that was gathered a decade ago.”71  It sought comment on three 
separate alternative legal frameworks for classifying and regulating broadband Internet service:  (1) as an 
information service, (2) as a telecommunications service “to which all the requirements of Title II of the 
Communications Act would apply,” and (3) solely as to the “Internet connectivity service,” as a 

(Continued from previous page)  
Merger Order); Verizon Communications Inc. and MCI, Inc. Applications for Approval of Transfer of Control, WC 
Docket No. 05-75, Memorandum Opinion and Order, 20 FCC Rcd 18433, 18537, para. 221 (2005) (Verizon/MCI 
Merger Order); Applications of Comcast Corporation, General Electric Company and NBC Universal, Inc. for 
Consent to Assign Licenses and Transfer Control of Licenses, MB Docket No. 10-56, Memorandum Opinion and 
Order, 26 FCC Rcd 4239, 4275, para. 94 & n.213 (2011) (Comcast/NBCU Merger Order);700 MHz Second Report 
and Order, 22 FCC Rcd at 15364,  paras. 203-204; 47 C.F.R. § 27.16.
68 SBC/AT&T Merger Order, 20 FCC Rcd at 18392, para. 211 & Appx. F; Verizon/MCI Merger Order, 20 FCC Rcd 
at 18537, para. 221; Comcast/NBCU Merger Order, 26 FCC Rcd at 4275, para. 94 & n.213; 700 MHz Second 
Report and Order, 22 FCC Rcd at 15364, paras. 203-204; 47 C.F.R. § 27.16.  Additionally, the Commission used 
the Internet Policy Statement principles as a yardstick to evaluate other large-scale transactions, such as an 
Adelphia/Time Warner/Comcast licensing agreement, and the AT&T/BellSouth merger.  Applications for Consent 
to the Assignment and/or Transfer of Control of Licenses, Adelphia Communications Corporation, (and 
Subsidiaries, Debtors-In-Possession), Assignors, to Time Warner Cable Inc. (Subsidiaries), Assignees, Adelphia 
Communications Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors and Transferors, to Comcast 
Corporation (Subsidiaries), Assignees and Transferees, Comcast Corporation, Transferor, to Time Warner Inc., 
Transferee, Time Warner Inc., Transferor, to Comcast Corporation, Transferee, MB Docket No. 05-192, 
Memorandum Opinion and Order, 21 FCC Rcd 8203, 8299, para. 223 (2006); AT&T Inc. and BellSouth 
Corporation Application for Transfer of Control, WC Docket No. 06-74, Memorandum Opinion and Order, 22 FCC 
Rcd 5662, 5727-28, para. 119 (2007) (AT&T/BellSouth Merger Order).  
69 These actions resulted in a 2005 consent decree by DSL service provider Madison River requiring it to 
discontinue its practice of blocking Voice over Internet Protocol (VoIP) telephone calls, and a 2008 Order against 
Comcast for interfering with peer-to-peer file sharing, which the Commission found “contravene[d] . . . federal 
policy” by “significantly imped[ing] consumers’ ability to access the content and use the applications of their 
choice.”  Madison River Communications, File No. EB-05-IH-0110, Order, 20 FCC Rcd 4295 (Enforcement Bur. 
2005) (Madison River Order); Formal Complaint of Free Press and Public Knowledge Against Comcast 
Corporation for Secretly Degrading Peer-to-Peer Applications; Broadband Industry Practices; Petition of Free 
Press et al. for Declaratory Ruling that Degrading an Internet Application Violates the FCC's Internet Policy 
Statement and Does Not Meet an Exception for “Reasonable Network Management,” File No. EB-08-IH-1518, WC 
Docket No. 07-52, Memorandum Opinion and Order, 23 FCC Rcd 13028, 13054, 13057, paras. 44, 49 (2008) 
(Comcast Order).
70 Framework for Broadband Internet Service, GN Docket No. 10-127, Notice of Inquiry, 25 FCC Rcd 7866, 7867, 
para. 2 (2010) (Broadband Framework NOI), citing Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010).  The 
D.C. Circuit held that the Commission could not rely solely on  ancillary authority in taking enforcement action 
against Comcast.  Id. at 652.  Further, the court held that another potential source of authority, section 706 of the 
Telecommunications Act of 1996, likewise could not support the Commission’s action because the Commission was 
bound in Comcast by a prior determination that section 706 did not constitute such a grant of authority.  Id. at 658-
59.
71 Broadband Framework NOI, 25 FCC Rcd at 7867, para. 1.
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telecommunications service with forbearance from most Title II obligations.72  The Notice of Inquiry 
sought comment on both wired and wireless broadband Internet services, “as well as on other factual and 
legal issues specific to . . . wireless services that bear on their appropriate classification.”73 

67. In December 2010, the Commission adopted the Open Internet Order,74 a codification of 
the policy principles contained in the Internet Policy Statement.  The Open Internet Order was based on 
broadly accepted Internet norms and the Commission’s long regulatory experience in preserving open and 
dynamic communications networks.75  The Order adopted three fundamental rules governing Internet 
service providers: (1) no blocking; (2) no unreasonable discrimination; and (3) transparency.76   The no-
blocking rule and no-unreasonable discrimination rules prevented broadband service providers from 
deliberately interfering with consumers’ access to lawful content, applications, and services, while the 
transparency rule promoted informed consumer choice by requiring disclosure by service providers of 
critical information relating to network management practices, performance, and terms of service.77  

68. The antidiscrimination rule contained in the Open Internet Order operated on a case-by-
case basis, with the Commission evaluating the conduct of fixed broadband service providers based on a 
number of factors, including conformity with industry best practices, harm to competing services or end 
users, and impairment of free expression.78  This no unreasonable discrimination framework applied to 
commercial agreements between fixed broadband service providers and third parties to prioritize 
transmission of certain traffic to their subscribers.79  The Open Internet Order also specifically addressed 
paid prioritization arrangements.80  It did not entirely rule out the possibility of such agreements, but made 
clear that such “pay for priority” deals and the associated “paid prioritization” network practices were 
likely to be problematic in a number of respects.  Paid prioritization “represented a significant departure 
from historical and current practice” that threatened “great harm to innovation” online, particularly in 
connection with the market for new services by edge providers.81  Paid priority agreements were also 
viewed as a threat to non-commercial end users, “including individual bloggers, libraries, schools, 
advocacy organizations, and other speakers” who would be less able to pay for priority service.82  Finally, 
paid prioritization was seen giving fixed broadband providers “an incentive to limit the quality of service 
provided to non-prioritized traffic.”83  As a result of these concerns, the Commission explicitly stated in 
the Open Internet Order that it was “unlikely that pay for priority would satisfy the ‘no unreasonable 
discrimination’ standard.”84  

72 Id. at 7867, para. 2.
73 Id.  
74 2010 Open Internet Order, 25 FCC Rcd 17905.
75 Id. at 17906, para. 1; 2014 Open Internet NPRM, 29 FCC Rcd at 5568, para. 21.
76 2010 Open Internet Order, 25 FCC Rcd at 17906, para. 1.
77 Id.
78 Id. at 17946, paras. 74-75.
79 Id. at 17947, para. 76.
80 See infra Section C.1.c.
81 Id. 
82 Id. 
83 Id. 
84 Id. 
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69. In order to maintain flexibility, the Commission tailored the rules contained in the Open 
Internet Order to fit the technical and economic realities of the broadband ecosystem.  To this end, the 
restrictions on blocking and discrimination were made subject to an exception for “reasonable network 
management,” allowing service providers the freedom to address legitimate needs such as avoiding 
network congestion and combating harmful or illegal content.85  Additionally, in order to account for 
then-perceived differences between the fixed and mobile broadband markets, the Open Internet Order 
exempted mobile service providers from the anti-discrimination rule, and only barred mobile providers 
from blocking “consumers from accessing lawful websites” or “applications that compete with the 
provider’s voice or video telephony services.”86  Lastly, the Open Internet Order made clear that the rules 
did not prohibit broadband providers from offering specialized services such as VoIP; instead, the 
Commission announced that it would continue to monitor such arrangements to ensure that they did not 
pose a threat to Internet openness.87          

70. Verizon subsequently challenged the Open Internet Order in the U.S. Court of Appeals 
for the D.C. Circuit, arguing, among other things, that the Open Internet Order exceeded the 
Commission’s regulatory authority and violated the Act.88  In January 2014, the D.C. Circuit upheld the 
Commission’s determination that section 706 of the Telecommunications Act of 1996 granted the 
Commission authority to regulate broadband Internet service providers,89 and that the Commission had 
demonstrated a sound policy justification for the Open Internet Order.  Specifically, the court sustained 
the Commission’s findings that “absent rules such as those set forth in the Open Internet Order, 
broadband providers represent a threat to Internet openness and could act in ways that would ultimately 
inhibit the speed and extent of future broadband deployment.”90   

71. Despite upholding the Commission’s authority and the basic rationale supporting the 
Open Internet Order, the court struck down the no-blocking and antidiscrimination rules as at odds with 
section 3(51) of the Communications Act, holding that it prohibits the Commission from exercising its 
section 706 authority to impose common carrier regulation on a service not classified as a 
“telecommunications service,” and section 332(c)(2), which prohibits common carrier treatment of 
“private mobile services.”91  The D.C. Circuit vacated the no-blocking and antidiscrimination rules 
because it found that they impermissibly regulated fixed broadband providers as common carriers,92 
which conflicted with the Commission’s prior classification of fixed broadband Internet access service as 

85 47 C.F.R. § 8.5.
86 Id.
87 2010 Open Internet Order, 25 FCC Rcd at 17928, para. 30, 17966, para. 114.
88 Verizon, 740 F.3d 623.
89 Id. at 635-42. 
90 Id. at 645.
91 Id. at 656-59.  Common carriage, which applies to certain entities like telephone service providers, imposes 
restrictions on the degree to which a service provider can enter into individualized agreements with similarly-
situated customers.  Id. at 651-52.
92 Verizon, 740 F.3d  at 655-58 (vacating the Commission’s rule prohibiting “unreasonable discrimination” by fixed 
broadband providers on the theory that it “so limited broadband providers’ control over edge providers’ 
transmissions that [it] constitute[d] common carriage per se” and finding that the no-blocking rules “would appear 
on their face” to impose common carrier obligations on fixed and mobile broadband providers); see also 2014 Open 
Internet NPRM, 29 FCC Rcd at 5600-01, para. 114.  
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an “information service” rather than a telecommunications service.93  Likewise, the court found that the 
no-blocking rule as applied to mobile broadband conflicted with the Commission’s earlier classification 
of mobile broadband service as a private mobile service rather than a “commercial mobile service.”94  The 
Verizon court held that the “no unreasonable discrimination” standard adopted in the Open Internet Order 
was insufficiently distinguishable from the “nondiscrimination” standard applicable to common carriers.95  
Central to the court’s rationale was its finding that, as formulated in the Open Internet Order, both rules 
improperly limited fixed broadband Internet access providers’ ability to engage in “individualized 
bargaining.”96  

72. Following the D.C. Circuit’s ruling, on May 15, 2014 the Commission issued a Notice of 
Proposed Rulemaking (2014 Open Internet NPRM) to respond to the lack of conduct-based rules to 
protect and promote an open Internet following the D.C. Circuit’s opinion in Verizon v. FCC.97  The 
Commission began the NPRM with a fundamental question: “What is the right public policy to ensure 
that the Internet remains open?”98  While the NPRM put forth various proposals, it sought broad comment 
on alternative paths to the right public policy solution—including areas such as the proper scope of the 
rules; the best ways to define, prevent, and treat violations of practices that may threaten an open Internet 
(including paid prioritization); enhancements to the transparency rule; and the appropriate source of legal 
authority to support new open Internet rules.99 

93 Verizon, 740 F.3d at 650; see also United Power Line Council’s Petition for Declaratory Ruling Regarding the 
Classification of Broadband over Power Line Internet Access Service as an Information Service, WC Docket No. 
06-10, Memorandum Opinion and Order, 21 FCC Rcd 13281 (2006) (BPL-Enabled Broadband Order); Appropriate 
Framework for Broadband Access to the Internet over Wireline Facilities; Universal Service Obligations of 
Broadband Providers; Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications 
Services; Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 
1998 Biennial Regulatory Review – Review of Computer III and ONA Safeguards and Requirements; Conditional 
Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. § 160(c) with Regard to Broadband 
Services Provided via Fiber to the Premises; Petition of the Verizon Telephone Companies for Declaratory Ruling 
or, Alternatively, for Interim Waiver with Regard to Broadband Services Provided via Fiber to the Premises; 
Consumer Protection in the Broadband Era, WC Docket Nos. 04-242, 05-271, Report and Order and Notice of 
Proposed Rulemaking, 20 FCC Rcd 14853, 14855, para. 1 (2005) (Wireline Broadband Classification Order); 
Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities; Internet Over Cable 
Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, 
GN Docket No. 00-785, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC 
Rcd 4798, 4801, para. 4 (2002) (Cable Modem Declaratory Ruling), aff’d, Nat’l Cable & Telecomms. Ass’n v. 
Brand X Internet Servs., 545 U.S. 967 (2005).
94 Verizon, 740 F.3d at 650; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless 
Networks, WT Docket No. 07-53, Declaratory Ruling, 22 FCC Rcd 5901 (2007) (Wireless Broadband Classification 
Order).    
95 Verizon, 740 F.3d at 656.  
96 In making its determination, the Verizon court relied on a previous decision in which it upheld the Commission’s 
data roaming requirements against a common carrier challenge.  Cellco P'ship v. FCC, 700 F.3d 534 (D.C. Cir. 
2012).  The Verizon court emphasized that, unlike the data roaming rules at issue in Cellco, which explicitly left 
room for individualized negotiations, the Open Internet Order did not attempt to “ensure that [the] reasonableness 
standard remains flexible.”  Cellco, 700 F.3d at 548; Verizon, 740 F.3d at 657.
97 See generally 2014 Open Internet NPRM, 29 FCC Rcd 5561.
98 Id. at 5563, para. 2.
99 Id. at 5563, para 4.  The Commission proposed to “retain the definitions and scope of the 2010 rules,” adopting 
the text of the 2010 no-blocking rule under a revised rationale, and enhancing the transparency rule that remained in 
place after Verizon.  Id. at 5564-65, para. 10.  The 2014 Open Internet NPRM also proposed to add a separate layer 

(continued….)
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73. The Commission took many steps to facilitate public engagement in response to the 2014 
Open Internet NPRM—including the establishment of a dedicated email address to receive comments, a 
mechanism for submitting large numbers of comments in bulk via a Comma Separated Values (CSV) file, 
and the release of the entire record of comments and reply comments as Open Data in a machine-readable 
format, so that researchers, journalists, and other parties could analyze and create visualizations of the 
record.100  In addition, Commission staff hosted a series of roundtables covering a variety of topics related 
to the open Internet proceeding, including events focused on different policy approaches to protecting the 
open Internet,101 mobile broadband,102 enforcement issues,103 technology,104 broadband economics,105 and 
the legal issues surrounding the Commission’s proposals.106     

74. The public seized on these opportunities to comment, submitting an unprecedented 3.7 
million comments by the close of the reply comment period on September 15, 2014, with more 
submissions arriving after that date.107  This record-setting level of public engagement reflects the vital 
nature of Internet openness and the importance of our getting the answer right in this proceeding.  
Quantitative analysis of the comment pool reveals a number of key insights.  For example, by some 

(Continued from previous page)  
of protection against anti-competitive conduct by service providers that would otherwise be permissible under the 
no-blocking rule.  This new rule would require that service providers “adhere to an enforceable legal standard of 
commercially reasonable practices” in the provision of broadband Internet access service.  Id. 
100 Dr. David A. Bray, FCC Chief Information Officer, Official FCC Blog, An Update on the Volume of Open 
Internet Comments Submitted to the FCC (Sept. 17, 2014), http://www.fcc.gov/blog/update-volume-open-internet-
comments-submitted-fcc; Dr. David A. Bray, FCC Chief Information Officer, Official FCC Blog, An Additional 
Option for Filing Open Internet Comments (Sept. 11, 2014), http://www.fcc.gov/blog/additional-option-filing-open-
internet-comments; Gigi B. Sohn, Special Counsel for External Affairs, Office of the Chairman, Official FCC Blog, 
FCC Makes Open Internet Comments More Accessible to Public (August 5, 2014), http://www.fcc.gov/blog/fcc-
makes-open-internet-comments-more-accessible-public.
101 Open Internet Roundtable, Policy Approaches to Ensure an Open Internet, Sept. 16, 2014 (recording available at 
http://www.fcc.gov/events/open-internet-roundtable-policy-approaches).
102 Open Internet Roundtable, Mobile Broadband and the Open Internet, Sept. 16, 2014 (recording available at 
http://www.fcc.gov/events/open-internet-roundtable-mobile-broadband).
103 Open Internet Roundtable, Effective Enforcement of Open Internet Requirements, Sept. 19, 2014 (recording 
available at http://www.fcc.gov/events/open-internet-roundtable-technological-aspects).
104 Open Internet Roundtable, Technological Aspects of an Open Internet, Sept. 19, 2014 (recording available at 
http://www.fcc.gov/events/open-internet-roundtable-technological-aspects).
105 Open Internet Roundtable, Economics of Broadband: Market Successes and Market Failures, Oct.2, 2014 
(recording available at http://www.fcc.gov/events/open-internet-roundtable-economics).
106 Open Internet Roundtable, Internet Openness and the Law, Oct. 7, 2014 (recording available at 
http://www.fcc.gov/events/open-internet-roundtable-law).
107  Gigi B. Sohn, Special Counsel for External Affairs, Office of the Chairman, Official FCC Blog, FCC Releases 
Open Internet Reply Comments to the Public (Oct. 22, 2014, updated Dec. 23, 2014), http://www.fcc.gov/blog/fcc-
releases-open-internet-reply-comments-public.  In order to accommodate this unprecedented level of public 
involvement, both the comment and reply comment periods were extended via public notice.  See Wireline 
Competition Bureau Will Treat as Timely Filed Any Comments Filed in Response to the Open Internet Notice of 
Proposed Rulemaking and the Framework for Broadband Internet Access Service Refreshing the Record Public 
Notice if Filed by July 18, 2014, GN Docket Nos. 10-127, 14-28, Public Notice, 29 FCC Rcd 8335 (Wireline Comp. 
Bur. 2014); Wireline Competition Bureau Extends Deadline for Filing Reply Comments in the Open Internet and 
Framework for Broadband Internet Service Proceedings, GN Docket Nos. 14-28, 10-127, Public Notice, 29 FCC 
Rcd 9714 (Wireline Comp. Bur. 2014).

http://www.fcc.gov/blog/update-volume-open-internet-comments-submitted-fcc
http://www.fcc.gov/blog/update-volume-open-internet-comments-submitted-fcc
http://www.fcc.gov/blog/additional-option-filing-open-internet-comments
http://www.fcc.gov/blog/additional-option-filing-open-internet-comments
http://www.fcc.gov/blog/fcc-makes-open-internet-comments-more-accessible-public
http://www.fcc.gov/blog/fcc-makes-open-internet-comments-more-accessible-public
http://www.fcc.gov/events/open-internet-roundtable-policy-approaches
http://www.fcc.gov/events/open-internet-roundtable-mobile-broadband
http://www.fcc.gov/events/open-internet-roundtable-technological-aspects
http://www.fcc.gov/events/open-internet-roundtable-technological-aspects
http://www.fcc.gov/events/open-internet-roundtable-economics
http://www.fcc.gov/events/open-internet-roundtable-law
http://www.fcc.gov/blog/fcc-releases-open-internet-reply-comments-public
http://www.fcc.gov/blog/fcc-releases-open-internet-reply-comments-public
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estimates, nearly half of all comments received by the Commission were unique.108  While there has been 
some public dispute as to the percentage of comments taking one position or another, it is clear that the 
majority of comments support Commission action to protect the open Internet.109  Comments regarding 
the continuing need for open Internet rules, their legal basis, and their substance formed the core of the 
overall body of comments.  In particular, support for the reclassification of broadband Internet access 
under Title II, opposition to fast lanes and paid prioritization, and unease regarding the market power of 
broadband Internet access service providers were themes frequently addressed by commenters.110   In 
offering this summary, we do not mean to overlook the diversity of views reflected in the impressively 
large record in this proceeding.  Most of all, we are grateful to the public for using the power of the open 
Internet to guide us in determining how best to protect it.

B. The Continuing Need for Open Internet Protections

75. In its remand of the Commission’s Open Internet Order, the D.C. Circuit affirmed the 
underlying basis for the Commission’s open Internet rules, holding that “the Commission [had] more than 
adequately supported and explained its conclusion that edge provider innovation leads to the expansion 
and improvement of broadband infrastructure.”111  The court also found “reasonable and grounded in 
substantial evidence” the Commission’s finding that Internet openness fosters the edge provider 
innovation that drives the virtuous cycle.112  The record on remand continues to convince us that 
broadband providers—including mobile broadband providers—have the incentives and ability to engage 
in practices that pose a threat to Internet openness, and as such, rules to protect the open nature of the 
Internet remain necessary.  Today we take steps to ensure that the substantial benefits of Internet 
openness continue to be realized. 

1. An Open Internet Promotes Innovation, Competition, Free Expression, and 
Infrastructure Deployment 

76. In the 2014 Open Internet NPRM, we sought comment on and expressed our continued 
commitment to an important principle underlying the Commission’s prior policies—that the Internet’s 
openness promotes innovation, investment, competition, free expression, and other national broadband 
goals.113  The record before us convinces us that these findings, made by the Commission in 2010 and 
upheld by the D.C. Circuit, remain valid.  If anything, the remarkable increases in investment and 

108 Knight Foundation, Decoding the Net Neutrality Debate at 14 (2014), 
http://www.knightfoundation.org/features/netneutrality/ (Knight Foundation, Decoding the Net Neutrality Debate); 
see also Bob Lannon & Andrew Pendleton, What Can We Learn From 800,000 Public Comments on the FCC's Net 
Neutrality Plan? (Sept. 2, 2014), http://sunlightfoundation.com/blog/2014/09/02/what-can-we-learn-from-800000-
public-comments-on-the-fccs-net-neutrality-plan/.
109 An initial analysis of 800,000 comments performed by the Sunlight Foundation estimated that “less than 1 
percent of comments were clearly opposed to net neutrality.”  Bob Lannon & Andrew Pendleton, What Can We 
Learn From 800,000 Public Comments on the FCC's Net Neutrality Plan? (Sept. 2, 2014), 
http://sunlightfoundation.com/blog/2014/09/02/what-can-we-learn-from-800000-public-comments-on-the-fccs-net-
neutrality-plan/.  A subsequent study of reply comments found that “[n]on-form-letter submissions had a similar 
sentiment distribution as comments in the first round, at less than 1% opposed to net neutrality.”  Andrew Pendleton 
& Bob Lannon, One Group Dominates the Second Round of Net Neutrality Comments (Dec. 16, 2014), 
http://sunlightfoundation.com/blog/2014/12/16/one-group-dominates-the-second-round-of-net-neutrality-
comments/. 
110 Knight Foundation, Decoding the Net Neutrality Debate at 15.  
111 Verizon, 740 F.3d at 644.
112 Id.
113 2014 Open Internet NPRM, 29 FCC Rcd at 5570, para. 25.

http://www.knightfoundation.org/features/netneutrality/
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http://sunlightfoundation.com/blog/2014/09/02/what-can-we-learn-from-800000-public-comments-on-the-fccs-net-neutrality-plan/
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innovation seen in recent years—while the rules were in place—bear out the Commission’s view.114  For 
example, in addition to broadband infrastructure investment,115 there has been substantial growth in the 
digital app economy, video over broadband, and VoIP, as well as a rise in mobile e-commerce.116  Overall 

114 See, e.g., AARP Comments at 9 (explaining that pro-innovation and pro-competition regulatory certainty is 
needed to protect the exponential economic growth and economic benefits enabled by the Internet); Bright House 
Networks (Bright House) Comments at 1-2 (discussing the positive trend in investment and enhancement of Internet 
access services and competitive choices that took place under the prior open Internet rules); Communications 
Workers of America & National Association for the Advancement of Colored People (CWA & NAACP) Comments 
at 4 (“The ‘virtuous circle’. . . has led to nearly $230 billion in capital expenditures by the leading network and edge 
providers over the three-year period since the Open Internet Order took effect (2011 to 2013).  Network providers 
were responsible for a full 84 percent of these capital expenditures, or $193 billion.”); Internet Innovation Alliance 
Reply at 7 (explaining that private capital investment in broadband networks has also grown under the open Internet 
rules); Online Publishers Association Comments at 3-4 (“For content innovation to continue flourishing online . . . 
the Commission should, consistent with the 2010 Open Internet Order, adopt open Internet principles that continue 
to encourage investment and innovation in content creation. . . .”).    
115 In the 2015 Broadband Progress Report, the Commission explained that “[b]roadband networks continue to 
grow due to significant investments by private industry.  Some reports indicate that broadband providers invest tens 
of billions of dollars each year to further extend the reach of their networks, with providers spending a total $1.3 
trillion since 1996 and $75 billion in 2013 alone.”  2015 Broadband Progress Report at  para. 139.  Additionally, the 
Commission noted that “[f]rom December 2011 to December 2013, Americans without access to a fixed 25 Mbps/3 
Mbps broadband service or higher declined approximately 11 percentage points for the United States as a whole, 
declined 12 percentage points in rural areas, and declined 11 percentage points in urban areas.”  Id. at para. 84.  See 
also, e.g., AT&T Comments at 9 (“U.S. investment in broadband networks shows no signs of slowing: USTelecom 
reports that broadband capital expenditures rose from $64 billion in 2009 to $68 billion in 2012.  AT&T has 
[devoted] more than $20 billion annually to capital investment.”); CenturyLink Comments at 4-5 (stating that 
“AT&T, Verizon, and CenturyLink, alone, report annual capital investment (of which the vast majority is for 
broadband network build-out) over the last three years in the approximate average amounts of $20 billion, $16 
billion, and $3 billion, respectively.  On the cable side, Comcast, Time Warner and Charter report annual broadband 
network investment of approximate average amounts of $5 billion, $3 billion, and $2 billion, respectively, over this 
same time period . . . .  Moreover, a University of Pennsylvania report shows that per capita network investment in 
the United States is more than twice that of Europe.”); NCTA Comments at 7-8 (“Broadband providers in the U.S. 
have invested an astounding $1.2 trillion in private capital since 1996 to develop and deploy advanced broadband 
networks.  Over the past two decades, the broadband industry has invested an average of $70 billion a year in our 
nation’s wired and wireless broadband networks.  And this investment is only accelerating; in fact, since 2012, 
broadband providers in the United States have laid more high-speed fiber cables than in any similar period since 
2000.”); Public Knowledge Comments at 25 (“[I]n June 2013, the number of [wireless] connections with 
downstream speeds of at least 10 Mbps increased by 118% over June 2012, to 103 million connections, including 45 
million mobile connections.  The most recent FCC data on Internet access service shows that the number of mobile 
Internet subscription connections with speeds over 200 kbps in at least one direction increased by 18% year over 
year to 181 million.”).  
116 See, e.g., Internet Innovation Alliance Reply at 7; Iridescent Networks Comments at 5 (explaining that “[t]he 
spread of mobile broadband and the extensive usage on the mobile networks is increasing at incredibly accelerating 
rates”); Massachusetts Department of Telecommunications and Cable (MDTC) Comments at 2 (noting that 
according to the Census Bureau of the U.S. Department of Commerce, “there was an estimated $71.2 billion dollars 
in retail e-commerce sales in the first quarter of 2014”); Roku Comments at iv, 3 & n.3 (stating that “Internet video 
traffic [was] estimated at 66 percent of all traffic in 2013 and expected to rise to nearly 79 percent in just four years” 
and that “the number of Americans that most often stream shows is up three percent since 2012, and that nearly a 
quarter of Americans say that they watch more streaming television than they did a year ago”); Telecommunications 
Industry Association (TIA) Comments at 8 (Regarding VoIP, “the number of residential VoIP subscribers through 
cable [rose] 10.1 percent in 2013 to 25 million.  The non-cable VoIP market more than doubled between 2009 and 
2012.  The overall residential VoIP market will increase from 35.9 million subscribers in 2013 to 46.8 million in 
2017.”); Writers Guild of America, West (WGAW) Comments at 6 (“The number of online videos viewed each 

(continued….)
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Internet adoption has also increased since 2010.117  Both within the network and at its edges, investment 
and innovation have flourished while the open Internet rules were in force.  

77. The record before us also overwhelmingly supports the proposition that the Internet’s 
openness is critical to its ability to serve as a platform for speech and civic engagement,118 and that it can 
help close the digital divide by facilitating the development of diverse content, applications, and 
services.119  The record also supports the proposition that the Internet’s openness continues to enable a 
“virtuous [cycle] of innovation in which new uses of the network—including new content, applications, 
services, and devices—lead to increased end-user demand for broadband, which drives network 
improvements, which in turn lead to further innovative network uses.”120  End users experienced the 

(Continued from previous page)  
month by Americans has increased from 7.2 billion in January of 2007 to 52.4 billion in December of 2013.  
Meanwhile, the segment of Americans who watch or download videos has grown from 69% of adult internet users 
in 2009 to 78% in 2013.”).
117 See, e.g., Internet Innovation Alliance Reply at 7 (“In January, the well-respected Pew Center noted that 87 
percent of Americans now use the Internet, up 8 percent from 2010, marking another ‘explosive adoption’ of 
Internet usage.”) (citing Susannah Fox and Lee Rainie, The Web at 25 in the U.S. 4, Pew Research Internet Project 
(2014)); see also 2015 Broadband Progress Report at para. 92 (explaining that from December 31, 2011 to 
December 31, 2013 “[a]doption grew 23 percentage points for fixed 25 Mbps/3 Mbps broadband service or higher 
(7 percent to 30 percent), 20 percentage points for fixed 3 Mbps/768 kbps service or higher (45 percent to 65 
percent) and 6 percentage points for fixed 768 kbps/200 kbps service or higher (68 percent to 74 percent)”).
118 See, e.g., Asian Americans Advancing Justice (AAJC ) Comments at 1-2 (explaining that a free and open Internet 
is critical for a variety of reasons including: “level[ing] the playing field for free speech, including for small and 
marginalized communities [and] empower[ing] our community to organize politically and promote civic 
engagement”); American Civil Liberties Union (ACLU) Comments at 2 (arguing that “[t]he equitable provision of 
high quality access to a free and open Internet, and especially the closing of the digital divide, represents one of the 
most important free speech challenges of the information age.  As information technology advances apace, the 
meaningful exercise of our constitutional rights – including the freedoms of speech, assembly, press and the right to 
petition government – has become literally dependent on broadband internet access”); Open Media and Information 
Companies Initiative (Open MIC) Comments at 3 (noting that “Open Internet principles also promote free speech, 
civic participation, democratic engagement and marketplace competition, as well as robust broadband adoption and 
participation in the Internet community by minorities and other socially and economically disadvantaged groups”).
119 See, e.g., AOL Comments at 2 (explaining that “[t]he Internet’s openness has fostered innovation and 
investment—both in advancements in network deployment and the services that ride upon them—creating . . . a 
virtuous circle, where richer and more diverse content on the ‘edge’ jump-starts demand, which brings about 
infrastructure investment, which brings about even richer and more diverse content”); CWA and NAACP Comments 
at 1 (“Preserving an open and free Internet consistent with the need to promote job-creating investment and closing 
the digital divide in our nation’s high speed networks is critical to safeguard our nation’s economic, social, and 
democratic fabric and future.”); European Digital Rights Comments at 2 (warning that “[a]n end to net neutrality in 
the USA will come at severe costs to innovation and competition, privacy and freedom of communication”); Online 
Publishers Association Comments at 3-4 (“For content innovation to continue flourishing online . . . and for 
broadband to serve more social objective[s], the Commission should adopt open Internet principles that continue to 
encourage investment and innovation in content creation, and ensure that the Internet is an open platform that 
supports consumer choice and the open exchange of ideas and information.”).
120 See 2010 Open Internet Order, 25 FCC Rcd at 17910-11, para. 14.  See also, e.g., Common Cause Comments at 
2 (noting that “[i]ncreased broadband adoption and new service offerings demonstrate that Open Internet protections 
foster the ‘virtuous circle’ of innovation, generating both consumption and new discourse, driving additional 
investment and yet more creative applications”); Comcast Comments at 2 (explaining that substantial benefits such 
as economic growth, innovation, competition, free expression, and broadband investment and deployment are 
“closely tied to the Internet’s openness, which enables a ‘virtuous circle’ of innovation”); Higher Education and 
Libraries Comments at 5 (explaining that Internet openness is an essential driver of the “virtuous circle,” and “[t]he 
unimpeded flow of knowledge, information, and interaction across the Internet enables the circle of innovation, user 
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benefits of Internet openness that stemmed from the Commission’s 2010 open Internet rules—increased 
consumer choice, freedom of expression, and innovation.121  

2. Broadband Providers Have the Incentive and Ability to Limit Openness

78. Broadband providers function as gatekeepers for both their end user customers who 
access the Internet, and for various transit providers, CDNs, and edge providers attempting to reach the 
broadband provider’s end-user subscribers.122  As discussed in more detail below, broadband providers 
(including mobile broadband providers) have the economic incentives and technical ability to engage in 
practices that pose a threat to Internet openness by harming other network providers, edge providers, and 
end users.  

a. Economic Incentives and Ability

79. In the 2014 Open Internet NPRM, we sought to update the record with information about 
new and continuing incentives for broadband providers to limit Internet openness.  As explained in detail 
in the Open Internet Order, broadband providers not only have the incentive and ability to limit openness, 
but they had done so in the past.123  The D.C. Circuit found that the Commission “adequately supported 

(Continued from previous page)  
demand, and subsequent broadband expansion that have generated the dramatic social, cultural, and economic 
benefits acknowledged by the Commission, the courts, and the nation as a whole”); Online Publishers Association 
Comments at 1 (“An open Internet enables innovators to create and offer new content, applications and services, and 
it allows development and distribution of new technologies by a broad range of sources, including broadband 
providers that operate the network.”); WTA – Advocates for Rural Broadband (WTA) Comments at 1 (arguing that 
“Internet openness will be promoted and enhanced as service providers are encouraged and enabled to invest in the 
deployment of higher and higher broadband capacities that enable their customers to obtain faster and more 
affordable access to new content, applications and services”).
121 2014 Open Internet NPRM, 29 FCC Rcd at 5570, para. 25; see also, e.g., ACLU Comments at 2 (“The equitable 
provision of high quality access to a free and open internet, and especially the closing of the digital divide, 
represents one of the most important free speech challenges of the information age.  As information technology 
advances apace, the meaningful exercise of our constitutional rights- including the freedoms of speech, assembly, 
press and the right to petition government – has become literally dependent on broadband internet access.”); Al 
Franken, Edward J. Markey, Bernie Sanders, Ben Cardin, Sheldon Whitehouse, Cory Booker, Kirsten Gillibrand, 
Charles E. Schumer, Richard Blumenthal, Elizabeth Warren, and Ron Wyden (US Senators) Comments at 1 (“An 
open Internet has become the world’s most successful platform for innovation, job-creation and entrepreneurialism.  
An open Internet enables freedom of expression and the sharing of ideas around the world.  An open Internet is 
driving economic growth throughout the United States.”); Comcast Comments at 2 (explaining that substantial 
benefits such as economic growth, innovation, competition, free expression, and broadband investment and 
deployment are “closely tied to the Internet’s openness, which enables a ‘virtuous circle’ of innovation”); Electronic 
Frontier Foundation (EFF) Comments at 1 (“An open, neutral, and fast Internet has helped spark an explosion of 
free expression, innovation, and political change.”).
122 See, e.g., COMPTEL Comments at 2-3 (explaining that broadband providers serve as gatekeepers to transit 
providers and CDNs that deliver content to the broadband providers’ end users); Open Technology Institute at the 
New America Foundation and Benton Foundation (OTI) Comments at 11 (“[V]ertical integration, which provides 
greater incentive to block competitors, and . . . increasing horizontal consolidation, . . . increases the power of large 
ISPs and their resulting leverage as gatekeepers.”); Smithwick & Belendiuk Comments at 2 (“A handful of 
gatekeepers, the Internet Service Providers (‘ISPs’), control access to broadband customers.”); Vonage Comments at 
16 (stating that “concentration in the broadband market exacerbates broadband providers’ ability to act as 
gatekeepers and their natural incentive to favor their own services over competitive edge services”).
123 See 2010 Open Internet Order, 25 FCC Rcd at 17915-26, paras. 20-37.  As the Commission explained in the 
Open Internet Order, examples such as the Madison River case, the Comcast-Bit Torrent case, and various mobile 
wireless Internet providers restricting customers’ use of competitive payment applications, competitive voice 
applications, and remote video applications, indicate that broadband providers have the technical ability to act on 
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and explained” that, absent open Internet rules, “broadband providers represent a threat to Internet 
openness and could act in ways that would ultimately inhibit the speed and extent of future broadband 
deployment.”124  The record generated in this proceeding convinces us that the Commission’s conclusion 
in the Open Internet Order—that providers of broadband have a variety of strong incentives to limit 
Internet openness—remains valid today.

80. Broadband providers’ networks serve as platforms for Internet ecosystem participants to 
communicate, enabling broadband providers to impose barriers to end-user access to the Internet on one 
hand, and to edge provider access to broadband subscribers on the other.  This applies to both fixed and 
mobile broadband providers.  Although there is some disagreement among commenters, the record 
provides substantial evidence that broadband providers have significant bargaining power in negotiations 
with edge providers and intermediaries that depend on access to their networks because of their ability to 
control the flow of traffic into and on their networks.125  Another way to describe this significant 
bargaining power is in terms of a broadband provider’s position as gatekeeper—that is, regardless of the 
competition in the local market for broadband Internet access, once a consumer chooses a broadband 
provider, that provider has a monopoly on access to the subscriber.126  Many parties demonstrated that 
both mobile and fixed broadband providers are in a position to function as a gatekeeper with respect to 
edge providers.127  Once the broadband provider is the sole provider of access to an end user, this can 

(Continued from previous page)  
incentives to harm the open Internet.  Id. at 17925, para. 35 & n.107.  The D.C. Circuit also found that these 
examples buttressed the Commission’s conclusion that broadband providers’ incentives and ability to restrict 
Internet traffic could interfere with the Internet’s openness.  Verizon, 740 F.3d at 648-49.  See also, e.g., EFF 
Comments at 23 (noting that AT&T blocked Apple’s FaceTime iPhone and iPad applications over AT&T’s mobile 
data network in 2012); WGAW Comments at 14 (describing the situation where Comcast exempted its own online 
video service from data caps when streamed to an Xbox).  It is not surprising that, during a decade in which the 
Commission vowed to keep the Internet open, that Commission policy served as a deterrent to additional bad acts.
124 Verizon, 740 F.3d at 645.
125 See, e.g., Internet Association Comments at 13 (“Broadband Internet access providers have long had the ability to 
engineer choke points into their networks in order to slow traffic from certain sources.  Advances in network 
technologies, however, have provided them with an unprecedented ability to discriminate among sources and types 
of Internet traffic in real time and with little cost.”); Roku Comments at 14 (explaining that market power of 
broadband providers allows them to favor certain content with faster delivery or higher performance); AARP 
Comments at 47 (“The market power possessed by broadband providers in retail markets for broadband Internet 
access also translates into market power with regard to edge providers who need to reach their subscribers/users.”); 
Consumer Federation of America (CFA) Comments at 3 (“Competition is much weaker in the network segment of 
the digital platform than in the edge segments, which means network owners face less pressure to innovate; have the 
ability to influence industrial structure to favor their interests at the expense of the public interest; can use vertical 
leverage (where they are integrated) to gain competitive advantage over independent edge entrepreneurs; and have 
the ability to extract rents, where they possess market power or where switching costs are high.”).  We are not 
persuaded by arguments to the contrary, as explained infra.  But see AT&T Comments at 18 (“[T]he Commission 
appears to misunderstand the technical capabilities of broadband Internet access providers.  In particular, the 
Commission’s assumption that providers have the ability to engage in end-to-end prioritization of Internet traffic is 
incorrect in the vast majority of cases.”); CenturyLink Comments at 11 (“[B]roadband providers are not able to 
sustain broadband price increases above competitive levels.  If they did so, customers would simply choose another 
option.”).
126 See, e.g., 2014 Open Internet NPRM, 29 FCC Rcd at 5576, para. 42 (citing the 2010 Open Internet Order, 25 
FCC Rcd at 17924-25, para. 34); Ad Hoc Telecommunications Users Committee (Ad Hoc) Comments at 7; Public 
Knowledge Comments at 18-19 (arguing that mobile broadband is not a substitute for fixed broadband services, so 
its increased adoption does not “change the essential points” about broadband providers’ position as gatekeepers).
127 See, e.g., Mozilla Comments at 25; COMPTEL Comments at 23; Free Press Comments at 44.  But see Letter 
from Kathleen Grillo, Senior Vice President, Verizon, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, 
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influence that network’s interactions with edge providers, end users, and others.  As the Commission and 
the court have recognized, broadband providers are in a position to act as a “gatekeeper” between end 
users’ access to edge providers’ applications, services, and devices and reciprocally for edge providers’ 
access to end users.  Broadband providers can exploit this role by acting in ways that may harm the open 
Internet, such as preferring their own or affiliated content, demanding fees from edge providers, or 
placing technical barriers to reaching end users.128   Without multiple, substitutable paths to the consumer, 
and the ability to select the most cost-effective route, edge providers will be subject to the broadband 
provider’s gatekeeper position.129  The D.C. Circuit noted that the Commission “convincingly detailed” 
broadband providers’ market position, which gives them “the economic power to restrict edge-provider 
traffic and charge for the services they furnish edge providers,” and further stated that the Commission 
reasonably explained that “this ability to act as a ‘gatekeeper’ distinguishes broadband providers from 
other participants in the Internet marketplace who have no similar ‘control [over] access to the Internet for 
their subscribers and for anyone wishing to reach those subscribers.’”130  The ability of broadband 
providers to exploit this gatekeeper role could be mitigated if consumers multi-homed (i.e., bought 
broadband service from multiple networks).  However, multi-homing is not widely practiced and imposes 

(Continued from previous page)  
Attach. at 18-23 (filed Jan. 15, 2015) (Verizon Jan.15, 2015 Ex Parte Letter) (arguing that the [gatekeeper] theory 
does not apply to mobile broadband); Letter from Jonathan Banks, Senior Vice President, Law & Policy, 
USTelecom, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2-3 (filed Feb. 18, 2015) (USTelecom 
Feb. 18, 2015 Ex Parte Letter) (arguing that the gatekeeper theory is inapplicable to broadband in general because 
the Commission made its original arguments on this theory in the context of voice services subject to a calling party 
network pays regime, and reliance on switching costs as a justification was irrelevant to those original findings).  
128 See, e.g., Ad Hoc Comments at 8-9 (discussing the incentive of broadband providers to demand paid 
prioritization fees); Bauer, Clark & Claffy Reply at 4 (“Access ISPs presumptively have market power as a 
[gatekeeper], and can impose both technical and economic harms as part of a business negotiation, or favor their 
own higher-level services.”); Microsoft Comments at 10 (explaining that broadband providers can use their power as 
gatekeepers “to pressure edge providers into entering such arrangements and demand increasingly higher rates and 
greater concessions from edge providers over time”); Netflix Comments at 12 (stating that its dispute with Comcast 
shows how a broadband provider can use its position as gatekeeper “to harm edge providers, its own customers, and 
the virtuous circle by discriminating at interconnection and peering points”); Roku Comments at 8 (noting that 
preferences for affiliated content pose imminent threats to consumer choice and competition); see also infra Section 
C.1.c; para. 81 (discussing the relationship between switching costs and broadband providers’ gatekeeper position). 
129 See, e.g., Ad Hoc Comments at 13; Bauer, Clark & Claffy Comments at 4 (arguing that one way to limit 
broadband providers’ gatekeeper power is “to require ISPs to provide adequate means for edge providers and off-net 
users to reach their customers over interconnection and transit links”). 
130 See Verizon,740 F.3d at 646 (quoting 2010 Open Internet Order, 25 FCC Rcd at 17919, 17935, paras. 24, 50).  
We find, for example, that even though edge providers may possess bargaining power, they do not have the same 
ability as broadband providers to control the flow of traffic or block access to the Internet.  See, e.g., 2010 Open 
Internet Order, 25 FCC Rcd at 17918, para. 24 & n.66 (explaining that a broadband provider can act as a gatekeeper 
even if some edge providers would have bargaining power in negotiations with broadband providers over access or 
prioritization fees).  See also infra Section F.1-2.  We note that Judge Silberman expressed concern over relying on 
the terminating monopoly and gatekeeper concepts because terminating monopolies are not largely discussed 
outside of Commission jurisprudence, and “[t]he gatekeeper effect is a tool that facilitates the exercise of market 
power over sellers; it is not market power itself.”  Verizon, 740 F.3d at 663 & n.7 (Silberman, J., concurring in part 
and dissenting in part).  However, our reliance on these terms for our determinations today focuses on how this 
unique “gatekeeper” position of broadband providers in combination with other realities about broadband 
availability and access affects broadband providers’ incentives and abilities to harm the open nature of the Internet.  
As explained further below, the Commission’s discussion of these terms is especially important in combination with 
switching costs and limited retail broadband competition for fixed broadband.  With respect to mobile, the presence 
of some additional retail competition is not enough to alter our conclusion here.  See infra Section 3.
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significant additional costs on consumers.131  The gatekeeper role could also be mitigated if a consumer 
could easily switch broadband providers.  But, as discussed further below, the evidence suggests 
otherwise. 

81. The broadband provider’s position as gatekeeper is strengthened by the high switching 
costs consumers face when seeking a new service.  Among the costs that consumers may experience are: 
high upfront device installation fees; long-term contracts and early termination fees; the activation fee 
when changing service providers; and compatibility costs of owned equipment not working with the new 
service.132  Bundled pricing can also play a role, as “single-product subscribers are four times more likely 
to churn than triple-play subscribers.”133  These costs may limit consumers’ willingness and ability to 
switch carriers, if such a choice is indeed available.134  Commenters also point to an information problem, 

131 See, e.g., Ad Hoc Comments at 12 (noting that “[a]t this point in time, there is no evidence to suggest that a 
sizable number of consumers actually procure Internet access service from multiple ISPs simultaneously or that they 
would be able to switch seamlessly from one ISP to another in order to receive content from a provider imposing 
restrictions or burdensome charges on edge providers”); Level 3 Comments at 3 (“[T]he largest mass-market retail 
ISPs stand in a uniquely favorable place in the Internet ecosystem: they control access to several million users who 
cannot be reached through alternate routing.  In Internet terms, these mass-market customers are ‘single-homed,’ 
meaning they draw service from a single ISP.  This contrasts with enterprise users, who are frequently ‘multi-
homed,’ meaning that they can access the Internet through more than one ISP.”).  But see Layton Reply at 20-21 
(arguing that pre-paid mobile services may be purchased in exchange for, or in supplement to, a family broadband 
plan, which is a form of multi-homing); Verizon Jan. 15, 2015 Ex Parte Letter Attach. at 29  (arguing that customers 
multi-home when purchasing both mobile wireless and fixed service, allowing consumers to “substitute across those 
providers”).  However, many customers view fixed and mobile broadband services as distinct product offerings.   
See supra para. 9; 2015 Broadband Progress Report at para. 120 (“We recognize that many households subscribe to 
both fixed and mobile services because they use fixed and mobile services in fundamentally different ways and, as 
such, view fixed and mobile services as distinct product offerings.”) and  Public Knowledge Comments at 18-19 
(arguing that mobile broadband is not a substitute for fixed broadband services, so its increased adoption does not 
“change the essential points” about broadband providers’ position as gatekeepers). 
132 See, e.g., Access Comments at 15; Consumers Union Comments at 14; People of the State of Illinois and People 
of the State of New York (Illinois and New York) Comments at 11; Public Knowledge Comments at 17.
133 Applications of AT&T Inc. and DIRECTV for Consent to Assign or Transfer Control of Licenses and 
Authorizations, MB Docket No. 14-90, Katz Decl. at 28, n.57 (filed June 11, 2014) (quoting AT&T internal report).
134 See, e.g., Consumers Union Comments at 14 (referring to a January 2014 Consumer Reports article that reported 
that “high switching costs continue to serve as barriers to customers freely changing carriers”); see also, e.g., ACLU 
Comments at 4 (explaining that although they present problems in both the mobile and fixed contexts, 
“concentration and consumer lock-in are particularly acute in the fixed broadband market”); EFF Comments at 1 
(warning that “switching costs and consumer lock-in further undermine the ability of marketplace forces to prevent 
non-neutral practices”).  In the 2015 Broadband Progress Report, the Commission noted that approximately 55 
million Americans live in areas unserved by terrestrial-fixed broadband meeting the 25 Mbps/3 Mbps benchmark.  
In addition, people living in rural and on Tribal lands are disproportionately lacking access to broadband at this 
increased benchmark speed.  Data show that 25 Mbps/3 Mbps is available to 92 percent of Americans living in 
urban areas, 47 percent of Americans in rural areas, and 37 percent of Americans on Tribal lands.  2015 Broadband 
Progress Report at 79.  This data suggests that meaningful alternative broadband options may be largely unavailable 
to many Americans, further limiting the ability to switch providers.  Based on the submissions from various 
commenters, it appears that between 65% and 70% of households have at most two options for high speed Internet 
access.  See, e.g., Common Cause Comments at 2; Access Comments at 14.  When we look to the new standard 
articulated in the 2015 Broadband Progress Report, the data suggest that only 12 percent of households have 3 or 
more options for 25 Mbps/3 Mbps broadband service; 27 percent of households have two provider options for this 
service; and 45 percent of households have only single provider option for these services.  Approximately 16 percent 
of households reside in areas without a single provider of fixed broadband services.  See 2015 Broadband Progress 
Report at 83.  
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whereby consumers are unsure about the causes of problems or limitations with their services—for 
example, whether a slow speed on an application is caused by the broadband provider or the edge 
provider—and as such consumers may not feel that switching providers will resolve their Internet access 
issues.135  Additionally, consumers on unlimited data plans may be confused by slowed data speeds 
because broadband providers have not adequately communicated contractually-imposed data management 
practices and usage thresholds.136  Switching costs are also a critical factor that negatively impacts mobile 
broadband consumers, in particular due to the informational uncertainties mentioned below, among other 
reasons.137  Ultimately, when consumers face this kind of friction in switching to meaningful competitive 
alternatives, it decreases broadband provider’ responsiveness to consumer demands and limits the 
provider’s incentives to improve their networks.138  Additionally, 45 percent of households have only a 
single provider option for 25 Mbps/3 Mbps broadband service, indicating that 45 percent of households 
do not have any choices to switch to at this critical level of service.139

82. Broadband providers may seek to gain economic advantages by favoring their own or 
affiliated content over other third-party sources.140  Technological advances have given broadband 
providers the ability to block content in real time, which allows them to act on their financial incentives to 
do so in order to cut costs or prefer certain types of content.141  Data caps or allowances, which limit the 
amount and type of content users access online, can have a role in providing consumers options and 
differentiating services in the marketplace, but they also can negatively influence customer behavior and 
the development of new applications.142  Similarly, broadband providers have incentives to charge for 

135 See, e.g., Cogent Reply at 24-26 (advocating for enhanced disclosure requirements that would provide customers 
with information such as performance data for speeds of popular edge-provider content); Utilities Telecom Council 
Reply at 13 (explaining that “the unstructured and open nature of the Internet provides tremendous opportunities for 
innovation and growth, yet it also prevents end users from fully understanding the current or potential limitations of 
any particular service offering”).
136 See, e.g., COMPTEL Comments at 18 (explaining that some carriers offering unlimited data plans may need to 
limit speeds of customers using more than 5GB of data per month); iClick2Media Comments at 2 (describing a 
concern that an end user may pay “for one thing and is given something else that is suppose[d] to be comparable but 
is not i.e. paying for an unlimited plan but throttling the End user[’s] speed down if they reach a certain point”).
137 See infra paras. 97-99.
138 See, e.g., Consumers Union Comments at 13; see also, e.g., ACLU Comments at 5 (arguing that the “logical 
corollary to this incentive and ability is the potential for broadband providers’ to engage in content-based regulation 
of edge providers’ applications, services, devices or programming”).    
139 2015 Broadband Progress Report at para. 83.
140 See, e.g., Internet Association Comments at 15; Consumers Union Comments at 3 (agreeing that “vertically 
integrated providers can restrict access to affiliated content or block, degrade, or otherwise act contrary to open 
Internet principles with respect to delivery of unaffiliated online video to their broadband subscribers”); Roku 
Comments at 8 (noting that such preference for affiliated content poses imminent threats to consumer choice and 
competition); Vermont Public Service Board and Vermont Public Service Department (Vermont) Reply at 5 
(warning that paid prioritization arrangements, for example, can allow broadband providers to “to skew the playing 
field in favor of their own preferred services, products, information, and partners”); OTI Comments at 28-29 
(explaining that mobile carriers have demonstrated that they have the incentives and inclination to block or throttle 
to favor their own services).
141 See, e.g., Internet Association Comments at 3.
142 See Public Knowledge Comments at 48; see also Consumers Union Reply at 2 (explaining that “even if providers 
do not block content outright, providers can still utilize their market power to harm consumers in more subtle ways, 
such as by lowering data caps or exempting their own services from such caps”); Roku Comments at 1-2 
(“[T]hrottling is only the most transparent of a long list of discriminatory actions that an ISP with market power can 
undertake. To promote and protect an open Internet, the FCC’s rules and policies must guard against a broader list of 

(continued….)
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prioritized access to end users or degrade the level of service provided to non-prioritized content.  When 
bandwidth is limited during peak hours, its scarcity can cause reliability and quality concerns, which 
increases broadband providers’ ability to charge for prioritization.143  Such practices could result in so-
called “tolls” for edge providers seeking to reach a broadband provider’s subscribers, leading to reduced 
innovation at the edge, as well as increased rates for end users, reducing consumer demand, and further 
disrupting the virtuous cycle.144  Commenters expressed considerable concern regarding the harmful 
effects of paid prioritization on Internet openness.145  Further, as discussed above, a broadband provider’s 
incentive to favor affiliated content or the content of unaffiliated firms that pay for it to do so, to block or 
degrade traffic, to charge edge providers for access to end users, and to disadvantage non-prioritized 
transmission all increase when end users are less able to respond by switching to rival broadband 
providers.  

83. In addition to the harms outlined above, broadband providers’ behavior has the potential 
to cause a variety of other negative externalities that hurt the open nature of the Internet.  Broadband 
providers have incentives to engage in practices that will provide them short term gains but will not 
adequately take into account the effects on the virtuous cycle.  In the Open Internet Order, the 
Commission found that the unaccounted-for harms to innovation are negative externalities, and are likely 
to be particularly large because of the rapid pace of Internet innovation, and wide-ranging because of the 
role of the Internet as a general purpose technology.146  Further, the Commission noted that a broadband 
provider may hesitate to impose costs on its own subscribers, but it will typically not take into account the 
effect that reduced edge provider investment and innovation has on the attractiveness of the Internet to 
end users that rely on other broadband providers—and will therefore ignore a significant fraction of the 
cost of forgone innovation.147  The record supports our view that these negative externality problems have 
not disappeared, and in some cases, may be more prevalent.148  In order to mitigate these negative results, 

(Continued from previous page)  
discriminatory conduct that has the effect of restricting, degrading, or otherwise interfering with consumer access to 
lawfully available content or services.”).  For a more comprehensive discussion, see infra Section C.2.
143 See Fiber to the Home Council Americas (FTTH) Comments at 4.
144 See, e.g., Microsoft Comments at 10 (“Preferential transmission arrangements are particularly concerning 
because broadband access providers can use their [gatekeeper position] to pressure edge providers into entering such 
arrangements and demand increasingly higher rates and greater concessions from edge providers over time.”); 
Access Comments at 8 (commenting that with regard to prioritization, broadband providers have incentives that 
could lead to “invest[ing] in infrastructure to disproportionately improve the priority option, cease investment in 
infrastructure that helps the network as a whole, create artificial scarcity, or even degrade the quality of the current 
non-priority infrastructure to make prioritized options seem more attractive.”); EFF Comments at 1 (noting that 
broadband providers “have economic incentives to leverage their ownership of the transmission infrastructure at the 
expense of the open and neutral Internet”); Media Alliance Comments at 2 (agreeing that there are “short-term 
incentives for network providers to block or disadvantage particular providers or classes of providers, charge for 
prioritized access to end users, or degrade or decline the level of service provided to non-prioritized content”). 
145 See infra Section C.1.c.
146 2010 Open Internet Order 25 FCC Rcd at 17919-20, para. 25.  
147 Id. at 17920, para. 25, n.68.  
148 See, e.g., Senator Ron Wyden Comments at 6 (“The risks identified by the Commission in 2010 have not gone 
away; if anything, the Internet is even more important to social and economic interactions and the market conditions 
are even more threatening.”); see also ACLU Comments at 7 (discussing the Commission’s explanation of negative 
externalities in the Open Internet Order, and explaining that “[i]deally, competitive pressures would encourage 
demand growth at all points in the broadband market.  Unfortunately, given the oligopolistic nature of the local 
broadband market, many providers can collect the overcharge represented by a paid prioritization or similar 
agreement while not taking the hit from lowered demand flowing from poorer or more expensive internet service.”); 

(continued….)
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the Commission needs to act to promote Internet openness.

84. A final point on this question of economic incentives and ability is worth noting.  
Broadband providers have the ability to act as gatekeepers even in the absence of “the sort of market 
concentration that would enable them to impose substantial price increases on end users.” 149  We 
therefore need not consider whether market concentration gives broadband providers the ability to raise 
prices.  The Commission came to this conclusion in the Open Internet Order, and we conclude the same 
here. 150  As the Commission noted in the Open Internet Order, threats to Internet-enabled innovation, 
growth, and competition do not depend on broadband providers having market power with respect to their 
end users.  In Verizon, the court agreed, explaining that “broadband providers’ ability to impose 
restrictions on edge providers simply depends on end users not being fully responsive to the imposition of 
such restrictions.”151  As we have concluded in this section, this remains true today.152

b. Technical Ability

85. As the Commission explained in the Open Internet Order, past instances of abuse 
indicate that broadband providers have the technical ability to act on incentives to harm the open 
Internet.153  Broadband providers have a variety of tools at their disposal that can be used to monitor and 
regulate the flow of traffic over their networks—giving them the ability to discriminate should they 
choose to do so.  Techniques used by broadband providers to identify and select traffic may include 
approaches based on packet payloads (using deep packet inspection), network or transport layer headers 
(e.g., port numbers or priority markings), or heuristics (e.g., the size, sequencing, and/or timing of 
packets).154  Using these techniques, broadband providers may apply network practices to traffic that has a 
particular source or destination, that is generated by a particular application or by an application that 
belongs to a particular class of applications, that uses a particular application- or transport-layer protocol, 
or that is classified for special treatment by the user, application, or application provider.155  Application-
specific network practices depend on the broadband provider’s ability to identify the traffic associated 
with particular uses of the network.  Some of these application-specific practices may be reasonable 

(Continued from previous page)  
Mozilla Comments at 21 (arguing that “[p]aid prioritization has a distinct degrading effect on other access service 
traffic, an effect that creates complex incentives for network operators.  It also represents a visceral deviation from 
the end-to-end, best efforts history of the Internet, meaning that as a practical matter, it’s impossible to understand 
ex ante the full effects and potential negative externalities that could arise.”).    
149 See Verizon, 740 F.3d at 648 (citing 2010 Open Internet Order, 25 FCC Rcd at 17923, para. 32).
150 See 2010 Open Internet Order, 25 FCC Rcd at 17923, para. 32, n.87.
151 Verizon, 740 F.3d at 648.  We note further  that, of course, our reclassification of broadband Internet access 
service as a “telecommunications service” subject to Title II below likewise does not rely on such a test or any 
measure of market power.  Indeed, our reclassification decision  is based on whether BIAS meets the statutory 
definition of a “telecommunications service,” and not any additional economic circumstances.    
152 We note, however, that in areas where there are limited competitive alternatives, this may exacerbate other 
problems such as the ability to switch from one provider to another.  See 2015 Broadband Progress Report at para. 
83 (indicating that data show that only 12 percent of households have 3 or more options for 25 Mbps/3 Mbps 
broadband service; 27 percent of households have two provider options for this service; and 45 percent of 
households have only a single provider option for these services).
153 See supra Section III.B.2.a. 
154 See Broadband Internet Technical Advisory Group, Real-Time Network Management of Internet Congestion at 
19 (2013), http://www.bitag.org/documents/BITAG_-_Congestion_Management_Report.pdf (BITAG Congestion 
Report) (discussing which traffic is subject to congestion management).
155 Id. at 19 (discussing application-based congestion management).

http://www.bitag.org/documents/BITAG_-_Congestion_Management_Report.pdf
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network management, e.g., tailored network security practices.  However, some of these techniques may 
also be abused.156  Deep packet inspection, for example, may be used in a manner that may harm the open 
Internet, e.g., to limit access to certain Internet applications, to engage in paid prioritization, and even to 
block certain content.157   Similarly, traffic control algorithms can be abused, e.g., to give certain packets 
favorable placement in queues or to send packets along less congested routes in a manner contrary to end 
user preferences.158  Use of these techniques may ultimately affect the quality of service that users receive, 
which could effectively force edge providers to enter into paid prioritization agreements to prevent poor 
quality of content to end users.  

3. Mobile Broadband Services  

86. We have discussed above the incentives and ability of broadband providers to act in ways 
that limit Internet openness, regardless of the specific technology platform used by the provider.  A 
significant subject of discussion in the record, however, concerned mobile broadband providers 
specifically, and we therefore believe it is appropriate to address here the incentive and ability that these 
providers have to limit Internet openness.  As the Commission noted in the Open Internet Order, 
“[c]onsumer choice, freedom of expression, end-user control, competition, and the freedom to innovate 
without permission are as important when end users are accessing the Internet via mobile broadband as 
via fixed.”159  The Commission noted that “there have been instances of mobile providers blocking certain 
third-party applications, particularly applications that compete with the provider’s own offerings . . . .”160  
However, the Commission also noted the nascency of the mobile broadband industry,161 citing the recent 
development of “app” stores,162 and what it characterized at the time as “new business models for mobile 
broadband providers, including usage-based pricing.”163  Furthermore, the Commission at that time found 
that “[m]obile broadband speeds, capacity, and penetration [were] typically much lower than for fixed 
broadband” and noted that carriers had only begun to offer 4G service.164  

156 See Jon Peha Comments at 3; NetAccess Futures Comments at 13-14 (noting that these mechanisms are 
“indispensable for network function or reasonable network management, [but all] of these mechanisms can also be 
abused, to the detriment of Open Internet principles”).
157 See Internet Association Comments at 14; see also Tumblr Reply at 6-7 (warning that “[w]hether broadband 
providers engage in blocking, discrimination, or access fees through deep packet inspection, or engage in 
functionally equivalent practices through underinvestment at points of interconnection, consumers and edge 
providers will still be harmed, and innovation and free expression will still be stifled”).  But see NCTA Comments at 
15 (claiming that “[e]ven if broadband providers had an incentive to degrade their customers’ online experience in 
some circumstances, they have no practical ability to act on such an incentive”).
158 See NetAccess Futures Comments at 16; Jon Peha Comments at 3 (filed July 15, 2014) (explaining that 
“[m]ethods to discriminate among traffic classes once traffic has been categorized include separation of traffic into 
separate real or virtual channels, and use of traffic control algorithms for functions such as packet scheduling, 
packet dropping, or routing that discriminate”) (emphasis in original); OTI Comments at 18 (arguing that “[i]t does 
not matter either to consumers or to applications providers if the carriers abuse their power through interference that 
takes advantage of deep packet inspection in routers in their network or through interconnection abuse—the 
resulting harms are the same”).
159 2010 Open Internet Order, 25 FCC Rcd 17956, para. 93.
160 Id.
161 Id. at 17956-57, para. 94.
162 Id.
163 Id. 
164 Id. at 17957, para. 95
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87. Citing these factors, as well as greater consumer choice, “meaningful recent moves 
toward openness in and on mobile broadband networks,” and the operational constraints faced by mobile 
broadband providers,165 the Commission applied its open Internet rules to mobile broadband, but 
distinguished between fixed and mobile broadband in some regards: while it applied the same 
transparency rule to both fixed and mobile network providers, it adopted a different no-blocking standard 
for mobile broadband Internet access service, and excluded mobile broadband from the unreasonable 
discrimination rule.  In the 2014 Open Internet NPRM, the Commission tentatively concluded that it 
should maintain the same approach going forward, but recognized that there have been significant 
changes since 2010 in the mobile marketplace.166  The Commission sought comment on whether those 
changes should lead it to revisit the treatment of mobile broadband services.167

88. Today, we find that changes in the mobile broadband marketplace warrant a revised 
approach.  We find that the mobile broadband marketplace has evolved, and continues to evolve, but is no 
longer in a nascent stage.  As discussed below, mobile broadband networks are faster, more broadly 
deployed, more widely used, and more technologically advanced than they were in 2010.  We conclude 
that it would benefit the millions of consumers who access the Internet on mobile devices to apply the 
same set of Internet openness protections to both fixed and mobile networks.168 

89. Network connection speed and data consumption have exploded.  For 2010, Cisco 
reported an average mobile network connection speed of 709 kbps.169  Since that time there has been 
massive expansion of mobile broadband networks, providing vastly increased download speeds.  For 
2013, Cisco reported an average mobile connection speed of 2,058 kbps.170  This increase in speed is 
partially due to the deployment of faster network technologies.  Currently, mobile broadband networks 
provide coverage and services using a variety of 3G and 4G technologies, including, most importantly, 
LTE.171  As a consequence of the growing deployment of next generation networks, there has been an 
increase of more than 200,000 percent in the number of LTE subscribers, from approximately 70,000 in 
2010172 to over 140 million in 2014.173  Concurrent with these substantial changes in mobile broadband 
deployment and download speeds, mobile data traffic has exploded, increasing from 388 billion MB in 

165 Id.
166 2014 Open Internet NPRM, 29 FCC Rcd at 5583, para. 62.
167 Id.
168 Although we adopt the same rules for both fixed and mobile services, we recognize that with respect to the 
reasonable network management exception, the rule may apply differently to fixed and mobile broadband providers.  
See infra Section D.4.
169 Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update 2010-2015 at 13 (2011).
170 Cisco, Cisco Visual Networking Index: Forecast Highlights (2014), 
http://www.cisco.com/web/solutions/sp/vni/vni_forecast_highlights/index.html.  These connection speeds are 
inclusive of all types of devices, while speeds for smartphones may be higher.  Cisco reported an average connection 
speed of 9,942 kbps for smartphones in 2013.  Id. 
171 Long-Term Evolution (LTE) is a high-speed packet switched mobile broadband network technology. Starting in 
2014, some operators introduced LTE-Advanced, mainly by using carrier aggregation and more capable devices.  
172 Telegeography, US Remains at Forefront of LTE Service Adoption (Mar. 15, 2012), 
https://www.telegeography.com/products/commsupdate/articles/2012/03/15/us-remains-at-forefront-of-lte-service-
adoption/ (last visited Feb. 10, 2015).
173 CTIA Blog, Mobile Broadband: A Story of Dynamism and Transformation (Jan. 9, 2015), 
http://blog.ctia.org/2015/01/09/dynamism/ (last visited Feb. 10, 2015).

http://www.cisco.com/web/solutions/sp/vni/vni_forecast_highlights/index.html
https://www.telegeography.com/products/commsupdate/articles/2012/03/15/us-remains-at-forefront-of-lte-service-adoption/
https://www.telegeography.com/products/commsupdate/articles/2012/03/15/us-remains-at-forefront-of-lte-service-adoption/
http://blog.ctia.org/2015/01/09/dynamism/
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2010 to 3.23 trillion MB in 2013.174  AT&T reports that its wireless data traffic has grown 100,000 
percent between 2007 and 2014 and 20,000 percent over the past five years.175  T-Mobile states that “data 
usage continues to expand exponentially, with year-to-year increases of roughly 120 percent.”176     

90. As consumers use smartphones and tablets more, they increasingly rely on mobile 
broadband as a pathway to the Internet.  The Internet Association argues that mobile Internet access is 
essential, since many Americans “are wholly reliant on mobile wireless for Internet access.”177  In 
addition, evidence shows that consumers in certain demographic groups, including low income and rural 
consumers and communities of color, are more likely to rely on mobile as their only access to the 
Internet.178  Citing data from the Pew Research Center’s Internet & American Life Project, OTI states that 
“[t]he share of Americans relying exclusively on their smartphone[s] to access the Internet is far higher 
among Hispanics, Blacks, and adults aged 18-29, and households earning less than $30,000 a year.”179  
According to data from the National Health Interview Survey, 44 percent of households were “wireless-
only” during January-June 2014, compared to 31.6 percent during January-June 2011.180  These data also 
show that 59.1 percent of adults living in poverty reside in wireless-only households, relative to 40.8 
percent of higher income adults.181  Additionally, rural consumers and businesses often have access to 
fewer options for Internet service, meaning that these customers may have limited alternatives when faced 
with restrictions to Internet openness imposed by their mobile provider.182  Furthermore, just as consumer 
reliance on mobile broadband has grown, edge providers increasingly rely on mobile broadband to reach 

174 Section 6002(B) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis of Competitive 
Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT Docket No. 13-
135, Seventeenth Report, 29 FCC Rcd 15311 (Wireless Tel. Bur. 2014) (17th Mobile Wireless Report); Robert F. 
Roche & Liz Dale, Annual Wireless Survey Results: A Comprehensive Report from CTIA Analyzing the U.S. 
Wireless Industry (June 2014).  
175 Section 6002(B) of the Omnibus Budget Reconciliation Act of 1993;Annual Report and Analysis of Competitive 
Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT Docket No. 11-
186, Sixteenth Report, 28 FCC Rcd 3700, 3910-11, para. 334 (Wireless Tel. Bur. 2013) (16th Mobile Wireless 
Report).  See AT&T, AT&T Adds High-Quality Spectrum to Support Customers’ Growing Demand for Mobile 
Video and High-Speed Internet (Jan. 30, 2015), http://about.att.com/story/att_adds_high_quality_spectrum_to
_support_growing_demand_for_mobile_video_and_high_speed_internet.html.  
176 T-Mobile Reply at 5.
177 Letter from Abigail Slater, Vice President Legal and Regulatory Policy, Internet Association to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Oct. 13, 2014).
178 OTI Comments at 33-34.
179 Id. at 33.
180 Stephen J. Blumberg & Julian V. Luke, Wireless Substitution: Early Release of Estimates from the National 
Health Interview Survey, January-June 2014 at 5, U.S. Department of Health and Human Services, Centers for 
Disease Control and Prevention (Dec. 2014), http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201412.pdf.  
181 Id. at 2.  Living in poverty is defined as being below the U.S. Census Bureau’s household income poverty 
thresholds.  Higher income is defined as having an income of 200 percent of the poverty threshold or greater.  Id. at 
7.  
182 See 17th Mobile Wireless Report, 29 FCC Rcd at 15338, para. 55 (presenting data that, as of January 2014, 92.0 
percent of non-rural U.S. POPs lived in a census block covered by 4 or more mobile broadband providers, while the 
figure was 39.6 percent for rural U.S. POPs).  One should note however, that  the number of providers in a census 
block represent network coverage, which does not necessarily reflect the number of choices available to a particular 
individual or household.  Coverage calculations based on Mosaik data, while useful for measuring developments in 
mobile wireless coverage, have certain limitations that likely overstate the extent of mobile wireless coverage.  See 
id. at 15333, para. 45 n.69.

http://about.att.com/story/att_adds_high_quality_spectrum_to_support_growing_demand_for_mobile_video_and_high_speed_internet.html
http://about.att.com/story/att_adds_high_quality_spectrum_to_support_growing_demand_for_mobile_video_and_high_speed_internet.html
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their customers.  Microsoft states, for example, that, “with ‘the pressure . . . only increasing to either go 
mobile or go home,’ edge providers frequently introduce new edge services on mobile platforms first, and 
the success or failure of these edge providers’ businesses often depends in large part on their mobile 
offerings.”183

91. Furthermore, the technology underlying today’s mobile broadband networks, as 
compared to those deployed in 2010, not only provides operators with a greater ability to manage their 
networks consistent with the rules we adopt today,184 but also gives those operators a greater ability to 
engage in conduct harmful to the virtuous cycle in the absence of open Internet rules.185  As discussed 
above, certain behaviors by broadband providers may impose negative externalities on the Internet 
ecosystem, resulting in less innovation from edge providers.186  We find that the same is true today for 
mobile wireless broadband providers, particularly as mobile broadband technology has become more 
widespread and mobile broadband services have become more integrated into the economy.  

92. In view of the evidence showing the evolution of the mobile broadband marketplace, we 
conclude that it would best serve the public interest to revise our approach for mobile broadband services 
and apply the same openness requirements as those applied to providers of fixed broadband services.  The 
Commission has long recognized that the Internet should remain open for consumers and innovators 
alike, regardless of the different technologies and services through which it may be accessed.187  Although 
the Commission found in 2010 that conditions at that time warranted a more limited application of open 
Internet rules to mobile broadband services, it nevertheless recognized the importance of freedom and 
openness for users of mobile broadband networks, finding that “consumer choice, freedom of expression, 
end-user control, competition, and the freedom to innovate without permission are as important when end 
users are accessing the Internet via mobile broadband as via fixed.”188  In contrast to the state of the 
mobile broadband marketplace when the Commission adopted the 2010 open Internet rules, the evidence 
in the record today shows how mobile broadband services have evolved to become essential, critical 
means of access to the Internet for millions of consumers every day.  Because of this evolution and the 
widespread use of mobile broadband services, maintaining a regime under which fewer protections apply 
in a mobile environment risks creating a substantively different Internet experience for mobile broadband 
users as compared to fixed broadband users.  Broadband users should be able to expect that they will be 
entitled to the same Internet openness protections no matter what technology they use to access the 
Internet.  We agree with arguments made by a large number of commenters that applying a consistent set 
of requirements will help ensure that all consumers can benefit from full access to an open and robust 

183 Microsoft Comments at 21.
184 See, e.g., OTI Comments at 57-59 (arguing that “[t]here is nothing about the technology of today’s increasingly 
prevalent 4G wireless data networks that should preclude compliance with open Internet protections, including the 
extension of basic Carterfone protections to mobile broadband Internet access networks.  Although mobile 4G/LTE 
technologies have advanced considerably since 2010, they have evolved in a manner that make open platforms and a 
non-discrimination rule far more feasible to implement than the Commission anticipated four years ago.”).
185 See, e.g., OTI Reply at 23-24; Cisco, Integrated DPI and Cisco In-Line Services: Optimize the Flow of Traffic 
and Monetize Your Network, www.cisco.com/c/en/us/solutions/collateral/wireless/network-traffic-
optimization/white_paper_c11-607164-00.html (last visited Feb. 10, 2015) (“Industry experts agree that DPI and its 
complementary applications are the best way to increase network efficiency and a mobile operator's revenue.”); see 
also Sandvine, Deep Packet Inspection (DPI), https://www.sandvine.com/platform/deep-packet-inspection.html (last 
visited Feb. 10, 2015).
186 See supra paras. 82-83.
187  2010 Open Internet Order, 25 FCC Rcd at 17956, para. 93.
188  Id.

http://www.cisco.com/c/en/us/solutions/collateral/wireless/network-traffic-optimization/white_paper_c11-607164-00.html
http://www.cisco.com/c/en/us/solutions/collateral/wireless/network-traffic-optimization/white_paper_c11-607164-00.html
https://www.sandvine.com/platform/deep-packet-inspection.html
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Internet.189  We note that evidence in the record indicates that mobile broadband providers themselves 
have recognized the importance of open Internet practices for mobile broadband consumers.190

93. Despite their support of open Internet principles, several of the nationwide mobile 
providers oppose broader openness requirements for mobile broadband, arguing that additional rules are 
unnecessary in the mobile broadband market.  T-Mobile, for example, argues that “robust retail 
competition in the mobile broadband market already constrains mobile provider behavior.”191  Verizon 
comments that “consumer choice and competition also have ensured a differentiated marketplace in 
which providers routinely develop innovative offerings designed to outcompete competitors’ 
offerings.”192  AT&T contends that additional rules are unnecessary as mobile broadband providers are 
already investing in the networks, innovating, reducing prices, and thriving.193  CTIA contends that “the 
robust competitive conditions in the mobile broadband marketplace are a defining differentiator” and that 
“any new open Internet framework should account for the competitive mobile dynamic.”194

94. Based upon the significant changes in mobile broadband since 2010 discussed above, 
including the increased use of mobile broadband and the greater ability of mobile broadband providers to 
engage in conduct harmful to the virtuous cycle, we are not persuaded that maintaining fewer open 
Internet protections for consumers of mobile broadband services would serve the public interest.  
Contrary to provider arguments that applying a broader set of openness requirements will stifle innovation 
and chill investment, we find that the rules we adopt today for all providers of services will promote 
innovation, investment, and competition.  As we discuss above, an open Internet enables a virtuous cycle 
where new uses of the network drive consumer demand, which drives network improvements, which 
result in further innovative uses.  We agree with commenters that “mobile is a key component” of the 
virtuous cycle.195  OTI comments that “a variety of economic analyses suggest that the Internet’s 
openness is a key driver of its value . . . .  Other economic studies have found that non-neutral conditions 

189 See, e.g., CDT Comments at 28; Consumers Union Comments at 11-14; Cox Comments at 8-11; Frontier 
Comments at 8-10; Internet Association Reply at 5-7; Microsoft Comments at 19-27; Mozilla Reply at 20-21; 
NCTA Comments at 69-70; OTI Comments at 27-28; Public Knowledge Comments at 23-24; Time Warner Cable 
(TWC) Comments at 27-28; Vonage Comments at 30-33.
190 CTIA Comments at 11-13.
191 T-Mobile Reply at 2.
192 Verizon Reply at 27; see also Verizon Jan. 15, 2015 Ex Parte Letter Attach. at 6-8.  
193 AT&T Reply at 60-79.
194 Letter from Scott K. Bergmann, Vice Pres. Reg. Affairs, CTIA to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28, at 1 (filed Nov. 6, 2014); see also Letter from Scott K. Bergmann, Vice Pres. Reg. Affairs, CTIA 
to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (CTIA Feb. 10, 2015 Ex Parte Letter) (“Today, 
the mobile broadband market is even more competitive than it was in 2010: Data from the Commission’s just-
released Seventeenth Report shows that 82% of Americans can choose among four or more mobile broadband 
providers.”).  However, we note that this data cited from the 17th Mobile Wireless Report represent network 
coverage, which does not necessarily reflect the number of choices available for purchase by a particular individual 
household.  Coverage calculations are based on Mosaik data, which have certain limitations that likely overstate the 
extent of mobile wireless coverage.  Furthermore, as discussed above, the ability of broadband providers to threaten 
the open Internet does not depend on them having market power over their end users.  See also infra para. 98 (citing 
some recent examples of consolidation in the wireless industry); Policies Regarding Mobile Spectrum Holdings, WT 
Docket No. 12-269, Report and Order, 29 FCC Rcd. 6133, 6156-57, para. 46 (2014) (describing past consolidation 
of the wireless industry, including in terms of factors beyond only the number of competitors, such as market shares 
and spectrum holdings).  
195 Mozilla Reply at 22.
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in the broadband market might maximize profits for broadband providers but would ultimately minimize 
consumer welfare . . . .  There is significant evidence that a vibrant and neutral online economy is critical 
for a healthy technology industry, which is a significant creator of jobs in the U.S.”196  We find that these 
arguments apply to mobile broadband providers as well as to fixed, and apply even though there may be 
more competition among mobile broadband providers.

95. We note that the Commission’s experience with applying open platform rules to Upper 
700 MHz C Block licensees,197 including Verizon Wireless, has shown that openness principles can be 
applied to mobile services without inhibiting a mobile provider’s ability to compete and be successful in 
the marketplace.  We find that it is reasonable to conclude that, even with broader application of Internet 
openness requirements, mobile broadband providers will similarly continue to compete and develop 
innovative products and services.  We also expect that the force of consumer demand that led mobile 
broadband providers to invest in their networks over the past four years will likely continue to drive 
substantial investments in mobile broadband networks under the open Internet regime we adopt today.198 

96. Although mobile providers generally argue that additional rules are not necessary to deter 
practices that would limit Internet openness, concerns related to the openness practices of mobile 
broadband providers have arisen.  As we noted in the 2014 Open Internet NPRM, in 2012, the 
Commission reached a $1.25 million settlement with Verizon for restricting tethering apps on Verizon 
smartphones, based on openness requirements attached to Verizon’s Upper 700 MHz C Block licenses.199  
Also in 2012, consumers complained when they encountered problems accessing Apple’s FaceTime 
application on AT&T’s network.200  More recently, significant concern has arisen when mobile providers’ 
have attempted to justify certain practices as reasonable network management practices, such as applying 
speed reductions to customers using “unlimited data plans” in ways that effectively force them to switch 
to price plans with less generous data allowances.201  As Consumers Union observes, many mobile 
broadband provider practices are non-transparent, because customers receive “no warning or explanation 
of when their speeds will be slowed down.”202  Other commenters such as OTI also cite mobile providers’ 
blocking of the Google Wallet e-payment application.203  Although providers claimed that the blocking 
was justified based on security concerns, OTI notes that “this carrier behavior raised anticompetitive 
concerns when AT&T, Verizon and T-Mobile later unveiled their own mobile payment application, a 
competitor to Google Wallet . . . .”204  Microsoft also describes further potential for abuse based on its 

(Continued from previous page)  
196 OTI Comments at 4-5.
197 700 MHz Second Report and Order, 22 FCC Rcd at 15359, para. 60; 47 C.F.R. § 27.16.
198 See Microsoft Comments at 6.
199 See generally Cellco Partnership d/b/a Verizon Wireless, File No. EB-11-IH-1351, Acct. No. 201232080028, 
FRN 0003290673, Order and Consent Decree, 27 FCC Rcd 8932 (2012).
200 AT&T initially restricted use of Apple’s FaceTime and iPad application to times when the end user was 
connected to Wi-Fi and thus to another broadband provider.  The Commission did not conclude whether such a 
practice violated open Internet principles.  See David Kravets, AT&T Holding FaceTime Hostage is No Net-
Neutrality Breach, Wired.com (Aug. 22, 2012) http://www.wired.com/threatlevel/2012/08/facetime-net-
neutrality0flap/ (last visited Feb. 10, 2015); see also Open Internet Advisory Committee, 2013 Annual Report (Aug. 
20, 2013), at 39-46, http://transition.fcc.gov/cgb/oiac/oiac-2013-annual-report.pdf (2013 OIAC Annual Report).
201 See Prepared Remarks of FCC Chairman Tom Wheeler, 2014 CTIA Show, Las Vegas, NV (Sept. 9, 2014).
202 Consumers Union Reply at 9.  
203 WGAW Comments at 15.  But see CTIA Reply at 17.
204 OTI Comments at 29-30.

http://www.wired.com/threatlevel/2012/08/facetime-net-neutrality0flap/
http://www.wired.com/threatlevel/2012/08/facetime-net-neutrality0flap/
http://transition.fcc.gov/cgb/oiac/oiac-2013-annual-report.pdf
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experience in other countries without open Internet protections, claiming, for example, that “several 
broadband access providers around the world have interfered or degraded Skype traffic on their 
networks.”205  A recent survey of European Internet users found that respondents reported experiencing 
problems with “blocking of internet content.”206  Mobile services notably accounted for a significant 
percentage of negative experiences reported in the survey.207  OTI argues that, even with competition, 
mobile providers have an interest in seeking rents from edge providers and “in securing a competitive 
advantage for their own competing apps, content and services.”208  We agree, and find that the rules we 
adopt today for mobile network providers will help guard against future incidents that have the potential 
to affect Internet openness and undermine a mobile broadband consumer’s right to access a free and open 
Internet.

97. In addition, we agree with those commenters that argue that mobile broadband providers 
have the incentives and ability to engage in practices that would threaten the open nature of the Internet, 
in part due to consumer switching costs.  Switching costs are a significant factor in enabling the ability of 
mobile broadband providers to act as gatekeepers.  Microsoft states that “for the large number of 
applications that are available only in the mobile context, mobile broadband access providers today can be 
an edge provider’s only option for reaching a particular end user,” and argues that, because of high 
switching costs, few mobile broadband consumers routinely switch providers.209  Therefore, Microsoft 
argues, “even if there is more than one mobile broadband access provider in a specific market, there may 
not be effective competitive alternatives (for edge providers or consumers) and these mobile broadband 
access providers retain the ability to act in a manner that undermines the competitive neutrality of the 
online marketplace.”210    

98. The level of wireless churn, when viewed in conjunction with data on consumer 
satisfaction, is consistent with the existence of important switching costs for customers.  Based on results 
from surveys, OTI and Consumers Union argue that switching costs have depressed mobile wireless 
churn rates,211 meaning that customers may remain with their service providers even when they are 
dissatisfied.212  Consumers Union cites a February 2015 Consumer Reports survey showing that “27 

(Continued from previous page)  
205 Microsoft Comments at 25.
206 European Commission, 1 in 4 European Internet Users Still Experience Blocking of Internet Content, Study 
Shows (Feb. 27, 2014), http://europa.eu/rapid/press-release_MEMO-14-136_en.htm.  
207 Id.   
208 OTI Reply at 25; see also Letter from Michael Calabrese, Director, Wireless Future Project, New America Open 
Technology Institute and Delara Derakhshani, Policy Counsel, Consumers Union, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28, at 5 (filed January 28, 2015) (OTI/Consumers Union Ex Parte Letter).
209 Microsoft Comments at 23-24.
210 Id.
211 See OTI/Consumers Union Ex Parte Letter at 3-4 (“Despite recent increased price competition from T-Mobile 
and Sprint, the two dominant carriers (AT&T and Verizon) continue to enjoy industry-low customer churn rates. In 
2014 AT&T realized both its lowest churn rate for a quarter (0.86 percent among postpaid subscribers) and for a full 
year (1.035 percent).”).  Average monthly churn across AT&T, Sprint, T-Mobile, and Verizon Wireless was 1.56 
percent in the first three quarters of 2014, compared to 1.83 percent in all of 2007.  See 16th Mobile Wireless Report, 
28 FCC Rcd at 3865, Chart 18; 17th Mobile Wireless Report, 29 FCC Rcd at 15325, Chart II.B.6.
212 See OTI/Consumers Union Ex Parte Letter at 4 (“The American Customer Satisfaction Index found that wireless 
service ‘remains among the lower-scoring categories’ of industries they review.  Among the 43 major U.S. 
industries rated, the consumer satisfaction ranking of mobile carriers are tied for 38th worst with the U.S. Postal 
Service and just one spot above the satisfaction score of airlines (wireline ISPs are dead last).  The OTI 
representative stated that it would be completely implausible to attribute historically low churn rates to consumer 

(continued….)
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percent of mobile broadband consumer[s] who are dissatisfied with their mobile broadband service 
provider are reluctant to switch carriers” due to several factors.213  That many customers stay with their 
mobile wireless providers, despite expressing dissatisfaction with their current provider and despite the 
availability of alternate plans from other providers, suggests the presence of significant barriers to 
switching.214  Furthermore, this has been a period of market and spectrum consolidation, which has 
decreased the choices available to consumers in many parts of the country.  For example, Vonage argues 
that “recent mergers between AT&T and Leap, and T-Mobile and MetroPCS have reduced the ability of 
wireless end users to switch to competing providers in the event of potential discrimination against the 
edge services they may want to access.”215  Choices may be particularly limited in rural areas, both 
because fewer service providers tend to operate in these regions and because consumers may encounter 
difficulties in porting their numbers from national to local service providers.216   

99. Switching costs may arise due to a number of factors that affect mobile consumers.  For 
example, consumers may face costs due to informational uncertainty, particularly in the context of 
concerns over open Internet restrictions.  The provision of wireless service involves the interaction 
between the wireless network operator, the various edge providers, the customer’s handset or other 
equipment, and the conditions present in the specific location the customer wishes to use the service.  In 
this environment, it can be very difficult for customers to ascertain the source of a service disruption, and 
hence whether switching wireless providers would solve the problem.217  Additionally, product 

satisfaction when, in fact, consumer satisfaction is among the lowest five industries among America’s 43 largest 
consumer-facing industries.”); see also Consumers Union Comments at 14 (“A January 2014 Consumer Reports 
article reported that high switching costs continue to serve as barriers to customers freely changing carriers.  Thirty-
one percent of survey respondents said that they are seriously considering switching providers, but one in six of that 
group said that they cannot switch because long-term contracts and early termination fees handcuff them to 
carriers.”). But see CTIA Feb. 10, 2015 Ex Parte Letter at 3-4 (disagreeing with New America and Consumers 
Union by arguing that surveys show high levels of customer satisfaction); Verizon Jan. 15, 2015 Ex Parte Letter 
Attach. at 10-11 (arguing that recent levels of churn show that many consumers can switch).  Although a number of 
consumers may well be satisfied with their mobile broadband service, the surveys cited by OTI and Consumers 
Union also suggest that there are significant numbers of dissatisfied customers who feel they cannot switch.  These 
consumers are likely to have difficulty responding to broadband provider polices that disrupt the open Internet.  
213 OTI/Consumers Union Ex Parte Letter at 4.
214 Paul de Sa, Ian Chun, and Julia Zhen present an analysis of the price plans available from AT&T, Sprint, T-
Mobile, and Verizon Wireless during the summer of 2014, concluding that “it almost always makes economic sense 
for ‘perfectly rational’ subscribers to change carriers, as there are generally cheaper plans available from rival 
carriers to attract switchers.”  The authors argue that the low observed switching rates, despite the availability of 
these plans, “suggest[] that many other factors aside from price are relevant drivers of churn, consistent with [the 
authors’] view of substantial demand inertia.”  Paul de Sa, Ian Chun, and Julia Zheng, Bernstein Research, A 
Different Way to Compare Mobile Pricing (Or Does Discounting Matter?) at 5 (August 21, 2014) (Aug. 2014 de Sa 
Pricing Report) (emphasis in original).    
215 Vonage Comments  at 17-18; see also Policies Regarding Mobile Spectrum Holdings, WT Docket No. 12-269, 
Report and Order, 29 FCC Rcd 6133, 6146-47, paras. 24-25 (2014); OTI/Consumers Union Ex Parte Letter at 5-6.   
216 See supra note 182; OTI/Consumers Union Ex Parte Letter at 2 (“Phone number portability is administered so 
that it works well only for national carriers, since consumers often don’t have the option to keep their number when 
moving from a national to non-national carrier.”).  
217 See Public Knowledge Comments at 18 (“Switching providers incurs uncertainty costs because it is very difficult 
for consumers to assess the quality of a new service in advance.  However, allowing paid prioritization and other 
blocking systems can create additional sources of uncertainty that magnify access networks’ market power.  In 
particular, customers may not be able to ascertain the sources of internet access problems, and therefore may 
attribute quality of service issues to edge providers instead of network operators.  Regardless of what party might be 

(continued….)
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differentiation can make it difficult for consumers to compare plans, which may also increase switching 
costs.218  Finally, customers may face a variety of hassle-related and financial switching costs.219  
Disconnecting an existing service and activating a new one may involve early termination fees (ETFs), 
coordinating with multiple members of a family plan, billing set-up, transferring personal files, and 
porting phone numbers, each of which may create delays or difficulties for customers.220  As part of this 
process, some customers may need to replace their equipment, which may not be compatible with their 
new mobile service provider’s network.221  OTI and Consumers Union argue that moving multiple 
members of a shared or family plan may be particularly expensive, since “[n]ot only do groups face the 
cost of multiple ETFs, but frequently the contract termination dates become nonsynchronous due to the 
addition of new lines and individuals upgrading their devices at different points in time.”222  Furthermore, 

responsible for the situation, ‘[t]he fact that the quality of the network services is opaque to consumers under 
discrimination, confers additional market power to access networks.’”).
218 New America OTI/Consumers Union Ex Parte Letter at 4.  Wireless service providers are differentiated in terms 
of their network performance, coverage, device lineups, and plan features, among other things.  See 17th Mobile 
Wireless Report, para 168.  See also CTIA Feb. 10, 2015 Ex Parte Letter Attach. at 19 (“In 2013 alone, the four 
major carriers offered nearly 700 combinations of smartphone plans, and a family of five had in excess of 250 
choices to select from.”).  
219 OTI/Consumers Union Ex Parte Letter at 2 (“Of course, subscribers can switch carriers, but relatively few do 
primarily because of the multiple strategies that carriers use to create both the perception and the reality of 
substantial financial penalties, loss of time and uncertainties about retaining your data or even, in some cases, your 
phone number.”) (emphasis in original).
220 See, e.g., Microsoft Comments at 24 (In the U.S., “[p]art of the reason churn is so low is because customers sign 
two-year contracts with high early termination fees.  Another is that many customers are on family or enterprise 
plans, which are often more ‘sticky’ and make it more difficult for customers to switch carriers.”).  But see AT&T 
Reply at 60-65 (noting that “many innovative service plans provide the option of eliminating early termination fees” 
and that “this recent shift in the industry away from ETFs has significantly reduced the cost of switching providers 
and enabled customers to act immediately when a competitor introduces a more attractive service offering”).  
However, although there have been recent promotions by some providers regarding ETFs and some developments in 
secondary markets for contracts and devices, ETFs continue to affect a large proportion of customers who do not 
elect to purchase their phones up front, and switching costs remain due to the other factors discussed above.  A 
majority of nationwide mobile broadband providers charge ETFs, which currently range from approximately $350 to 
$650, based on the type of plan and the number of members in the plan.  Typically, the ETFs are pro-rated based on 
an average 2-year contract plus the cost of an associated handset (which can amount to as much as $650 for a high 
end phone such as an iPhone 6).  Furthermore, it is not clear that ETF promotions will continue to always be 
available.  See 17th Mobile Wireless Report, 29 FCC Rcd at 15382, para. 145; OTI/Consumers Union Ex Parte 
Letter at 2 (arguing that T-Mobile’s ETF offer is “a temporary marketing strategy”); see infra note 222.  
221 See, e.g., Free Press Comments at 31-32, n.47 (arguing that differences in network technologies and frequency 
bands can lead to handset incompatibilities, meaning customers must purchase new equipment); Aug. 2014 de Sa 
Pricing Report at 2 (“In general, other carriers’ phones (at least for iPhones) cannot easily be ported to Verizon or 
Sprint, and Sprint phones cannot be brought to other carriers.”).  Should customers require that their devices be 
unlocked, they may be subject to ETFs, per CTIA’s Consumer Code.  CTIA, Consumer Code for Wireless Service, 
http://www.ctia.org/policy-initiatives/voluntary-guidelines/consumer-code-for-wireless-service (last visited Feb. 12, 
2015).    
222 OTI/Consumers Union Ex Parte Letter at 3.  But see CTIA Feb.10, 2015 Ex Parte Letter at 3 (disagreeing with 
New America and Consumers Union’s assertions about high switching costs and the effects of family plans, citing to 
ETF buyout offers).  We discuss some caveats to ETF buyout promotions above.  Furthermore, because ETF rebates 
can take months to process, they may not be adequate switching incentives for credit- and liquidity-constrained 
customers.  This may be particularly true when dealing with multiple ETFs at once, as in a family or shared plan. T-
Mobile, ETF Reimbursement FAQs, https://www.switch2t-mobile.com/ (last visited Feb. 12, 2015); Sprint, It’s a T-
Mobile Triple Threat, http://www.sprint.com/landings/tmobile-buyback/index.html (last visited Feb. 12, 2015); 
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OTI and Consumers Union argue that these costs affect an increasingly large proportion of consumers, 
since the penetration of shared plans has increased such that the majority of AT&T and Verizon Wireless 
customers now have shared plans.223 

100. AT&T, T-Mobile, and Verizon argue that the factors that led the Commission to adopt a 
more limited set of openness rules for mobile in 2010 remain valid today.  They argue that mobile 
broadband networks should not be viewed as mature as mobile technologies continue to develop and 
evolve.224  They also contend that the extraordinary growth in use of mobile broadband services requires 
that providers have more flexibility to be able to handle the increased traffic and ensure quality of service 
for subscribers.  T-Mobile, for example, asserts that “while mobile networks are more robust and offer 
greater speeds and capacity than they did when the 2010 rules were enacted, they also face greater 
demands; their need for agile and dynamic network management tools has actually increased.”225 

101. We recognize that mobile service providers must take into account factors such as 
mobility and reliance on spectrum.  As discussed more fully below in the context of each of the rules, 
however, we find that the requirements we adopt today are sufficiently tailored to provide carriers with 
the flexibility they need to accommodate these conditions.  Moreover, as described further below, we 
conclude that retaining an exception to the no-blocking rule, the no-throttling rule, and the no-
unreasonable interference/disadvantage standard we adopt today for reasonable network management will 
allow sufficient flexibility for mobile service providers.  

4. The Commission Must Act to Preserve Internet Openness 

102. Given that broadband providers—both fixed and mobile—have both the incentives and 
ability to harm the open Internet, we again conclude that the relatively small incremental burdens imposed 
by our rules are outweighed by the benefits of preserving the open nature of the Internet, including the 
continued growth of the virtuous cycle of innovation, consumer demand, and investment.226  We note, for 
example, that the disclosure requirements adopted in this order are widely understood, have industry-
based definitions, and are commonly used in commercial Service Level Agreements by many broadband 

Verizon, Switch and Save. http://www.verizonwireless.com/landingpages/switch-and-save/ (last visited Feb. 12, 
2015).  See also Simon Flannery and Jon Mark Warren, AT&T and Verizon, US Wireless: The Trouble with Churn 
at 3 (Aug. 7, 2013) (“Family/Shared plans promote lower churn because of the lower per-line cost, the networking 
effect (friends and family on the same network), and the difficulty of coordinating a carrier change.”).
223 Id at 3.  OTI and Consumers Union report that nearly 70 percent of AT&T’s and 61 percent of Verizon 
Wireless’s postpaid subscribers had shared plans as of the fourth quarter of 2014, compared to 33 percent and 46 
percent, respectively, in the fourth quarter of 2013.  Id. 
224 Verizon Reply at 28; CTIA Comments at 7, 25; Mobile Future Comments at 11-12; AT&T Reply at 84-86.
225 T-Mobile Reply at 2.
226 2010 Open Internet Order, 25 FCC Rcd at 17928, para. 39 (noting that there are some costs to implementing 
open Internet rules, such as additional disclosures about broadband provider practices, but these costs are not overly 
burdensome, and they are outweighed by the substantial benefits provided by the rules).  Below, we further discuss 
the costs associated with enhanced transparency.  See infra Section C.3.b(i).  See also, e.g., AOL Comments at 2 
(explaining that “[t]he Internet’s openness has fostered innovation and investment—both in advancements in 
network deployment and the services that ride upon them—creating . . . a virtuous circle, where richer and more 
diverse content on the ‘edge’ jump-starts demand, which brings about infrastructure investment, which brings about 
even richer and more diverse content”); Open MIC Comments at 3 (noting that “[o]pen Internet principles also 
promote free speech, civic participation, democratic engagement and marketplace competition, as well as robust 
broadband adoption and participation in the Internet community by minorities and other socially and economically 
disadvantaged groups”).

http://www.verizonwireless.com/landingpages/switch-and-save/
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providers.227  Open Internet rules benefit investors, innovators, and end users by providing more certainty 
to each regarding broadband providers’ behavior, and helping to ensure the market is conducive to 
optimal use of the Internet.  Open Internet rules are also critical for ensuring that people living and 
working in rural areas can take advantage of the substantial benefits that the open Internet has to offer.228  
In minority communities where many individuals’ only Internet connection may be through a mobile 
device, robust open Internet rules help make sure these communities are not negatively impacted by 
harmful broadband provider conduct.229  Such rules additionally provide essential safeguards to ensure 
that the Internet flourishes as a platform for education and research.230     

103. The Commission’s historical open Internet policies and rules have blunted the incentives, 
discussed above, to engage in behavior harmful to the open Internet.231  Commenters who argue that rules 

227 See infra Section III.C.3.b.i.; see also infra para. 112 (supporting the idea that the burdens should not be 
overwhelming because many broadband providers still voluntarily continue to abide by the 2010 no-blocking rule, 
even though they are no longer legally required to do so).
228 See, e.g., Center for Rural Strategies Reply at 1 (arguing that “entrepreneurs, artists, educators, activists, 
healthcare providers, and devoted community members . . . deserve a fair playing field.  The Open Internet has 
given us the opportunity to revitalize Rural America’s local economies, share our culture with global audiences, and 
amplify rural voices in debates shaping our society.  But we are at risk of losing this valuable tool, even when 14.5 
million of us cannot yet access it.”); Letter from Edyael Casaperalta, Rural Broadband Policy Group Coordinator, 
National Rural Assembly to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 1 (filed Oct. 20, 
2014) (explaining that “[i]t is the neutrality of the Open Internet that has given rural people an opportunity to launch 
businesses from our hometowns, revitalize our regional economies, share rural culture with global audiences, and 
amplify rural voices in debates shaping our society. Simply put, rural communities depend on Network Neutrality to 
get a fair shake online”).
229 See, e.g., Public Knowledge Comments at 27 (“Many traditionally disadvantaged communities rely on wireless 
as their only internet connection and thus have the most to lose from discrimination over wireless.”); see also, e.g., 
Independent Filmmaker Organizations Reply at 11 (explaining that they “are especially concerned that limiting the 
extent to which Open Internet rules apply to mobile broadband providers allows providers to maintain too much 
control over the quality and kind of content consumers can access.  This presents the real danger of creating a 
second class of Internet access service for those who can only access the Internet through mobile broadband. These 
individuals are often underrepresented individuals in low income or minority groups who are already on the wrong 
side of the digital divide and are most in need of the Commission’s attention and support.”); National Minority 
Organizations (MMTC) Comments at 6 (noting that “nearly 75 percent of African American and 68 percent of 
Hispanic cell phone owners use their devices to access the Internet, and these numbers are increasing”).
230 See, e.g., Letter from Emily Sheketoff, Executive Director, Washington Office, American Library Association 
(ALA), to Marlene H. Dortch, Secretary, FCC, WC Docket No. 14-28, at 1-2 (filed Nov. 6, 2014) (“The Internet has 
become a vitally important platform for libraries and higher education in a wide variety of ways, such as for multi-
media instruction and distance learning, educational collaboration through document-sharing websites and 
applications, storage and retrieval of digital archives, tele-health information, public access to Internet information, 
and many other educational services.  Ensuring the Internet remain an open platform is absolutely essential for 
libraries to serve their communities.”); see also, e.g., AAJC Comments at 2-3 (“A free and open Internet ecosystem 
is critically important to the Asian American community for a number reasons including . . . creat[ing] opportunities 
for online education, especially for English language learners.”); American Association of State Colleges and 
Universities et al. Comments 2 (“Our nation’s libraries and institutions of higher education are leaders in creating, 
fostering, using, extending and maximizing the potential of the Internet for research, education and the public good.  
Libraries and institutions of higher education depend upon an open Internet to fulfill their missions and serve their 
communities.”).
231 See, e.g., CWA & NAACP Comments at 4 (noting that CWA and NAACP agree with the Commission’s 
assertion that one of the primary reasons there have been limited violations of Internet openness is because the 
Commission has had policies in place to address misconduct). 
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are not necessary overlook the role that the Commission’s rules and policies have played in fostering that 
result.232  Without rules in place to protect the open Internet, the overwhelming incentives broadband 
providers have to act in ways that are harmful to investment and innovation threaten both broadband 
networks and edge content.233  Paid prioritization agreements, for example, have the potential to distort 
the market by causing prices not to reflect efficient cost recovery and by altering consumer choices for 
content and edge providers.234  The record reflects the view that paid arrangements for priority treatment, 
such as broadband providers discriminating among content providers or prioritizing one provider’s or its 
own content over others, likely damage the open Internet, harming competition and consumer choice.235  
Additionally, blocking and throttling harm a consumer’s right to access lawful content, applications, and 
services, and to use non-harmful devices.236  

C. Strong Rules That Protect Consumers from Practices That Can Threaten the Open 
Internet

104. We are keenly aware that in the wake of the Verizon decision, there are no rules in place 
to prevent broadband providers from engaging in conduct harmful to Internet openness, such as blocking 
a consumer from accessing a requested website or degrading the performance of an innovative Internet 
application.237  While many providers have indicated that, at this time, they do not intend to depart from 
the previous rules, an open Internet is too important to consumers and innovators to leave unprotected.  
Therefore, we today reinstate strong, enforceable open Internet rules.238  As in 2010, we believe that 

(Continued from previous page)  
232 See supra Section III.A.; see also, e.g., Layton Comments at 19.
233 See, e.g., Greenlining Institute et al. Comments at 3 (“By rejecting the Commission’s anti-blocking and anti-
discrimination rules, the Verizon court has opened up the possibility that without the Commission’s intervention, 
carriers will determine the winners and losers of the digital world.”); see also Verizon, 740 F.3d at 645 (finding that 
the Commission “adequately supported and explained” that absent open Internet rules, “broadband providers 
represent a threat to Internet openness and could act in ways that would ultimately inhibit the speed and extent of 
future broadband deployment”).
234 See, e.g., Ad Hoc Comments at 19-20 (discussing potential market distortions caused by paid prioritization 
agreements).
235 See, e.g., Access Comments at 8 (commenting that broadband providers have incentives that could lead to 
“invest[ing] in infrastructure to disproportionately improve the priority option, cease investment in infrastructure 
that helps the network as a whole, create artificial scarcity, or even degrade the quality of the current non-priority 
infrastructure to make prioritized options seem more attractive”); MDTC Comments at 3-4; see also AARP 
Comments at 17 (stating that individualized bargaining “will institutionalize pay-for priority schemes and undermine 
innovation and investment”); Illinois and New York Comments at 11-12 (arguing that individualized prioritization 
agreements could complicate meaningful disclosures by making them overly difficult for consumers to understand).  
236 See infra Sections III.C.1.a-b. 
237 See supra Section IV.B.  We acknowledge other laws address behavior similar to that which our rules are 
designed to prevent; however, as discussed below, we do not find existing laws sufficient to adequately protect 
consumers’ access to the open Internet.  For example, some parties have suggested that existing antitrust laws would 
address discriminatory conduct of an anticompetitive nature.  See ICLE Comments at 39; Citizens Against 
Government Waste Comments at 2; Hurwitz Comments at 7-8; see also infra Section III.G.  We also note that 
certain “no blocking” obligations continue to apply to the use of Upper 700 MHz C Block licenses.  See 47 C.F.R. § 
27.16.
238 See, e.g., Comcast Comments at 15 (“As reflected in the existing disclosures of all major broadband providers, 
including Comcast, there is widespread support and a public commitment from broadband providers to maintain 
open Internet policies and practices.”);  Letter from Forty-Three Municipal Broadband Internet Providers to Marlene 
H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127 at 1 (filed Feb. 10, 2015) (“Accordingly, we follow the 
Commission’s 2005 Open Internet principles and do not block, throttle, or discriminate among types of Internet 

(continued….)
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conduct-based rules targeting specific practices are necessary. 

105. No-Blocking.  First, we adopt a bright-line rule prohibiting broadband providers from 
blocking lawful content, applications, services, or non-harmful devices.  This “no-blocking” principle has 
long been a cornerstone of the Commission’s policies.239  While first applied in the Internet context as part 
of the Commission’s Internet Policy Statement, the no-blocking concept dates back to the Commission’s 
protection of end users’ rights to attach lawful, non-harmful devices to communications networks.240 

106. No-Throttling.  Second, we adopt a separate bright-line rule prohibiting broadband 
providers from impairing or degrading lawful Internet traffic on the basis of content, application, service, 
or use of non-harmful device.  This conduct was prohibited under the commentary to the no-blocking rule 
adopted in the 2010 Open Internet Order.241  However, to emphasize the importance of this concept we 
delineate under a separate rule a ban on impairment or degradation, to prevent broadband providers from 
engaging in behavior other than blocking that negatively impacts consumers’ use of content, applications, 
services, and devices.

107. No Paid Prioritization.  Third, we respond to the deluge of public comment expressing 
deep concern about paid prioritization. 242  Under the rule we adopt today, the Commission will ban all 
paid prioritization subject to a narrow waiver process.

(Continued from previous page)  
traffic; nor do we charge Internet edge providers for priority delivery on our networks. We also comply with the 
requirement in the Commission’s 2010 transparency rule for a unitary set of disclosures covering our service 
characteristics and network management practices.”); see also AT&T Statement on the U.S. Court of Appeals D.C. 
Circuit Open Internet Decision, AT&T Public Policy Blog (Jan. 14, 2014) http://www.attpublicpolicy.com/fcc/att-
statement-on-the-u-s-court-of-appeals-d-c-circuit-open-internet-decision/(“As the FCC assesses the impact of 
today’s court decision, AT&T can assure all of our customers and stakeholders that our commitment to protect and 
maintain an open Internet will not change.”);  Time Warner Cable Issues Statement on Today’s Decision by the U.S. 
Court of Appeals for the D.C. Circuit, Business Wire (Jan. 14, 2014), 
http://www.businesswire.com/news/home/20140114006474/en/Time-Warner-Cable-Issues-Statement-
Today%E2%80%99s-Decision#.VOZuW4vF98H (“Time Warner Cable has been committed to providing its 
customers the best service possible, including unfettered access to the web content and services of their choice. This 
commitment, which long precedes the FCC rules, will not be affected by today’s court decision.”).
239 Internet Policy Statement, 20 FCC Rcd at 14987-88, para. 4.  See also, e.g., Connect America Fund et al., WC 
Docket No. 10-90 et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 17663, 17903, 
para. 734 (2011) (USF/ICC Transformation Order), aff’d sub nom. In re FCC 11-161, 753F.3d 1015 (10th Cir. 
2014) (reiterating that call blocking is impermissible in intercarrier compensation disputes); Establishing Just and 
Reasonable Rates for Local Exchange Carriers; Call Blocking by Carriers, WC Docket No. 07-135, Declaratory 
Ruling and Order, 22 FCC Rcd 11629, 11629, 31, paras. 1, 6 (Wireline Comp. Bur. 2007) (2007 Declaratory 
Ruling) (reiterating that call blocking is impermissible as a self-help measure to address intercarrier compensation 
dispute); Blocking Interstate Traffic in Iowa, Memorandum Opinion and Order, 2 FCC Rcd 2692 (1987) (denying 
application for review of Bureau order, which required petitioners to interconnect their facilities with those of an 
interexchange carrier in order to permit the completion of interstate calls over certain facilities).
240 See, e.g., Carterfone, 13 FCC 2d at 424; Computer II, 77 FCC 2d at 388.
241 2010 Open Internet Order, 25 FCC Rcd at 17943, para. 66 (“We make clear that the no-blocking rule bars 
broadband providers from impairing or degrading particular content, applications, services, or non-harmful 
devices.”). 
242 Consumers and small entities generally expressed concern that these arrangements are harmful and should be 
prevented by the Commission.  See, e.g., Anita Barfield Comments at 1 (“Net neutrality is important to me because I 
do not want my ISP to be able to prioritize the content I see, [and] I am concerned about having my access to 
information blocked and other content prioritized.”); David Galzerano Comments at 1 (“In ending net neutrality and 
allowing companies to purchase priority rights when it comes to data transmission, you would not only be 
eliminating choice and freedom of information for all - which was the pioneering spirit behind the founding of the 

(continued….)

http://www.attpublicpolicy.com/fcc/att-statement-on-the-u-s-court-of-appeals-d-c-circuit-open-internet-decision/
http://www.attpublicpolicy.com/fcc/att-statement-on-the-u-s-court-of-appeals-d-c-circuit-open-internet-decision/
http://www.businesswire.com/news/home/20140114006474/en/Time-Warner-Cable-Issues-Statement-Today%E2%80%99s-Decision#.VOZuW4vF98H
http://www.businesswire.com/news/home/20140114006474/en/Time-Warner-Cable-Issues-Statement-Today%E2%80%99s-Decision#.VOZuW4vF98H
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108. No-Unreasonable Interference/Disadvantage Standard.  In addition to these three bright-
line rules, we also set forth a no-unreasonable interference/disadvantage standard, under which the 
Commission can prohibit practices that unreasonably interfere with the ability of consumers or edge 
providers to select, access, and use broadband Internet access service to reach one another, thus causing 
harm to the open Internet.  This no-unreasonable interference/disadvantage standard will operate on a 
case-by-case basis and is designed to evaluate other current or future broadband Internet access provider 
policies or practices—not covered by the bright-line rules— and prohibit those that harm the open 
Internet.  

109. Transparency Requirements.  We also adopt enhancements to the existing transparency 
rule to more effectively serve end-user consumers, edge providers of broadband products and services, 
and the Internet community.  These enhanced transparency requirements are modest in nature, and we 
decline to adopt requirements proposed in the NPRM that raised concern for smaller broadband providers 
in particular, such as disclosures as to the source of congestion.  

1. Clear, Bright Line Rules 

110. The record in this proceeding reveals that three practices in particular demonstrably harm 
the open Internet: blocking, throttling, and paid prioritization.  For the reasons described below, we find 
each of these practices is inherently unjust and unreasonable, in violation of section 201(b) of the Act, and 
that these practices threaten the virtuous cycle of innovation and investment that the Commission intends 
to protect under its obligation and authority to take steps to promote broadband deployment under section 
706 of the 1996 Act.  We accordingly adopt bright-line rules banning blocking, throttling, and paid 
prioritization by providers of both fixed and mobile broadband Internet access service.243   

a. Preventing Blocking of Lawful Content, Applications, Services, and 
Non-harmful Devices 

111. We continue to find, for the same reasons the Commission found in the 2010 Open 
Internet Order and reiterated in the 2014 Open Internet NPRM, that “the freedom to send and receive 
lawful content and to use and provide applications and services without fear of blocking is essential to the 
Internet’s openness.”244  Because of broadband providers’ incentives to block competitors’ content, the 
need to protect a consumer’s right to access lawful content, applications, services, and to use non-harmful 
devices is as important today as it was when the Commission adopted the first no-blocking rule in 
2010.245  

(Continued from previous page)  
Internet - you would be relegating ALL data from Independent and rural operators to a second-class state, as these 
operators would NEVER be able to purchase priority status for any of their data.”); Derek Bass Comments at 1 
(“Our long-term economy depends on the free, open access to the internet that we currently have.  Allowing 
privileged corporations fast-track priority will impede innovation and stifle the free exchange of ideas needed to 
sustain our economy”); Doug Cottrill Comments at 1 (“Companies that are willing and able to pay more should 
NOT be able to get higher priority for their content, nor should information be slowed down or blocked because of 
different pricing structures controlled by telecommunications companies.”).
243 See infra Section III.C.1.
244 2014 Open Internet NPRM, 29 FCC Rcd at 5593, para. 89; 2010 Open Internet Order, 25 FCC Rcd at 17941-42, 
para. 62. 
245 See supra Section III.B.  See also Broadband Internet Technical Advisory Group, Port Blocking at 2 (2013) 
http://www.bitag.org/documents/Port-Blocking.pdf, (“Because Port blocking can affect how particular Internet 
applications function, its use has the potential to be anti-competitive, discriminatory, otherwise motivated by non-
technical factors, or construed as such.”); Body of European Regulators for Electronic Communications, A View of 
Traffic Management and Other Practices Resulting in Restrictions to the Open Internet in Europe at 8-9 (May 29, 

(continued….)

http://www.bitag.org/documents/Port-Blocking.pdf


Federal Communications Commission FCC 17-166

281

112. In the 2014 Open Internet NPRM, the Commission tentatively concluded  that it should 
re-adopt the text of the vacated no-blocking rule.246  The record overwhelmingly supports the notion of a 
no-blocking principle and re-adopting the text of the original rule.247  Further, we note that many 
broadband providers still voluntarily continue to abide by the 2010 no-blocking rule, even though they 
have not been legally required to do so by a rule of general applicability since the Verizon decision.248  
After consideration of the record and guidance from the D.C. Circuit, we adopt the following no-blocking 
rule applicable to both fixed and mobile broadband providers of broadband Internet access service: 

A person engaged in the provision of broadband Internet access service, insofar as such 
person is so engaged, shall not block lawful content, applications, services, or non-
harmful devices, subject to reasonable network management.

113. Similar to the 2010 no-blocking rule, the phrase “content, applications, and services” 
again refers to all traffic transmitted to or from end users of a broadband Internet access service, including 
traffic that may not fit clearly into any of these categories.249  Further, the no-blocking rule adopted today 
again applies to transmissions of lawful content and does not prevent or restrict a broadband provider 
from refusing to transmit unlawful material, such as child pornography or copyright-infringing 

2012), http://ec.europa.eu/digital-agenda/sites/digital-
agenda/files/Traffic%20Management%20Investigation%20BEREC_2.pdf (“Among the restrictions related to 
specific types of traffic, the most frequently reported restrictions are the blocking and/or throttling of peer-to-peer 
(P2P) traffic, on both fixed and mobile networks, and the blocking of Voice over IP (VoIP) traffic, mostly on mobile 
networks.”).  But see WISPA Comments at 22 (“[T]here is no evidence that small businesses are blocking lawful 
content, applications, services or non-harmful devices, or that their existing network management practices are 
unreasonable.  Small businesses have no business incentive to block content; their main objective is to provide rural 
Americans with full access to all lawful broadband content and at reasonable and very competitive costs.”).    
246 2014 Open Internet NPRM, 29 FCC Rcd at 5593, para. 89. 
247 A broad cross-section of broadband providers, edge providers, public interest organizations, and individuals 
support this approach.  See, e.g., COMPTEL Reply at 4 (stating that “the record reflects broad agreement that the 
Commission should adopt a no-blocking rule”); IFTA Comments at 10 (supporting the re-adoption of a stand-alone 
no-blocking rule); Engine Advocacy Comments at 2 (supporting efforts to adopt “strict no-blocking and non-
discrimination rules”); OTI Comments at 11 (noting that as the broadband market becomes more consolidated, 
“[t]here is therefore an even greater need for explicit protections against the blocking of lawful content online”); 
Cogent Comments at 13 (“an ISP blocking access to lawful Internet content is the antithesis of an open Internet”); 
Cox Comments at 5; MMTC Comments at 11; Letter from Barbara van Schewick to Marlene H. Dortch, Secretary, 
FCC, GN Docket Nos. 09-191, 14-28, Attach. at 7 (filed Sept. 19, 2014) (van Schewick Sept. 19, 2014 Ex Parte 
Letter) (stating a rule to protect against blocking “is part of all network neutrality proposals; this is the one rule on 
which all network neutrality proponents agree”).  But see TechFreedom Comments at 15-16 (“If [broadband 
providers] are truly nefarious . . . then public outcry by the affected subscribers should likely be sufficient to 
convince the ISP to change its practices.”). 
248 See, e.g., CenturyLink, High Speed Internet Service Management, 
http://www.centurylink.com/Pages/AboutUs/Legal/InternetServiceManagement/ (last visited Jan. 29, 2015) 
(“CenturyLink does not block, prioritize, or degrade any Internet sourced or destined traffic based on application, 
source, destination, protocol, or port unless it does so in connection with a security practice described in the security 
policy section below”); RCN, FCC Network Management Disclosure, http://www.rcn.com/images/pdfs/rcn-net-
management-disclosure.pdf (last visited  Jan. 29, 2015) (“We do not block any lawful content, applications, services, 
or your use of non-harmful devices.”);  Verizon, Terms and Conditions Network Management Guide, 
https://www.verizon.com/about/terms/networkmanagementguide/ (last visited Jan. 29, 2015) (“Verizon Online does 
not affirmatively manage congestion on the network through mechanisms such as real-time throttling, blocking, or 
dropping of specific end user traffic.”).
249 2010 Open Internet Order, 25 FCC Rcd at 17942, para. 64.

http://ec.europa.eu/digital-agenda/sites/digital-agenda/files/Traffic%20Management%20Investigation%20BEREC_2.pdf
http://ec.europa.eu/digital-agenda/sites/digital-agenda/files/Traffic%20Management%20Investigation%20BEREC_2.pdf
http://www.centurylink.com/Pages/AboutUs/Legal/InternetServiceManagement/
http://www.rcn.com/images/pdfs/rcn-net-management-disclosure.pdf
http://www.rcn.com/images/pdfs/rcn-net-management-disclosure.pdf
https://www.verizon.com/about/terms/networkmanagementguide/
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materials.250  Today’s no-blocking rule also entitles end users to connect, access, and use any lawful 
device of their choice, provided that the device does not harm the network.251  The no-blocking rule 
prohibits network practices that block a specific application or service, or any particular class of 
applications or services, unless it is found to be reasonable network management.  Finally, as with the 
2010 no-blocking rule, today’s no-blocking rule prohibits broadband providers from charging edge 
providers a fee to avoid having the edge providers’ content, service, or application blocked from reaching 
the broadband provider’s end-user customer.252  

114. Rejection of the Minimum Level of Access Standard.  The 2014 Open Internet NPRM 
proposed that the no-blocking rule would prohibit broadband providers from depriving edge providers of 
a minimum level of access to the broadband provider’s subscribers and sought comment on how to define 
that minimum level of service.253  After consideration of the record, we reject the minimum level of 
access standard.  Broadband providers, edge providers, public interest organizations, and other parties 
note the practical and technical difficulties associated with setting any such minimum level of access.254   
For example, some parties note the uncertainty created by an indefinite standard.255  Other parties observe 
that in creating any such standard of service for no-blocking, the Commission risks jeopardizing 
innovation.256  We agree with these arguments and many others in the record expressing concern with the 
proposed minimum level of access standard.  

250 See id.  Similar to the 2010 no-blocking rule, this obligation does not impose any independent legal obligation on 
broadband providers to be the arbiter of what is lawful.  Id. at n.201. 
251 Id. at 17942-43, para. 65 & n.202 (noting that a “broadband provider may require that devices conform to widely 
accepted and publicly-available standards applicable to its services” and that this rule is not intended to alter existing 
rules giving end users the right to attach devices to an MVPD system). 
252 Id. at 17943-44, para. 67; see also id. at 17919-20, paras. 25, 26.  We note that during oral argument in the 
Verizon case, Verizon told the court that “in paragraph 64 of the Order the Agency also sets forth the no charging of 
edge providers rule as a corollary to the no blocking rule, and that’s a large part of what is causing us our harm 
here.”  In response, Judge Silberman stated, “if you were allowed to charge, which are you assuming you're allowed 
to charge because of the anti-common carrier point of view, if somebody refused to pay then just like in the dispute 
between C[B]S and Warner, Time Warner . . . you could refuse to carry.”  Verizon’s counsel responded: “[r]ight.”  
Verizon Oral Arg. Tr. at 28.
253 2014 Open Internet NPRM, 29 FCC Rcd at 5596-98, paras. 97-104.
254  See, e.g., Mozilla Comments at 15 (warning that defining a no-blocking rule in terms of establishing a minimum 
level of service is not likely “to prove effective and workable in practice”); USTelecom Comments at 50 (“the 
Commission should not impose a minimum level of service for free obligation”); Letter from Catherine J.K. 
Sandoval, Commissioner, California Public Utilities Commission, to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28, 10-127, Attach. at 14 (filed Oct. 14, 2014) (Sandoval Ex Parte Letter) (“[A]ny of the minimum 
level of access standards the FCC proposes would be insufficient to support the needs of a diversity of Internet users 
including Critical Infrastructure.”).  
255 See, e.g., Microsoft Comments at 19 (“[A] clear no blocking rule—rather than some vague, loosely defined 
standard for measuring a prescribed ‘minimum level of service’—is critical to maintaining a vibrant and open 
Internet.”); National Public Radio, Inc. (NPR) Comments at 9 (“Given the rapid evolution of technology, defining a 
‘minimum level of service’ by regulatory fiat would likely become an ongoing undertaking rife with disputes, 
invariably resulting in repeated judicial intervention.”). 
256 Information Technology & Innovation Foundation (ITIF) Comments at 22 (stating that the Commission “does 
not need to define and enforce a ‘minimum level of service’” because it “would be a difficult exercise and may well 
stifle beneficial practices” such as the use of “latency-insensitive ‘scavenger class’ of traffic”); IL and NY 
Comments at 9 (“A ‘minimum level of access’ necessarily implies that a higher or preferential level of service will 
become available, creating the very two-tiers of service that the Proposed Rules are intended to prevent.”). 
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115. The no-blocking rule we adopt today prohibits broadband providers from blocking access 
to lawful Internet content, applications, services, and non-harmful devices.257  We believe that this 
approach will allow broadband providers to honor their service commitments to their subscribers without 
relying upon the concept of a specified level of service to those subscribers or edge providers under the 
no-blocking rule.  We further believe that the separate no-throttling rule discussed below provides 
appropriate protections against harmful conduct that degrades traffic but does not constitute outright 
blocking.258   

116. Application of the No-Blocking Rule to Mobile.  In 2010, the Commission limited the no-
blocking rule for mobile to lawful websites and applications that competed with a provider’s voice or 
video telephony services, subject to reasonable network management.259  The 2014 Open Internet NPRM, 
citing “the operational constraints that affect mobile broadband services, the rapidly evolving nature of 
the mobile broadband technologies, and the generally greater amount of consumer choice for mobile 
broadband services than for fixed,”260 proposed to retain the 2010 no-blocking rule.  The Commission 
sought comment on this proposal.261

117. For the reasons set forth above,262 including consumer expectations, the Commission’s 
experience with open Internet regulations in the 700 MHz C Block, and the advances in the mobile 
broadband industry since 2010, we conclude instead that the same no-blocking rule should apply to both 
fixed and mobile broadband Internet access services.263  Accordingly, as with fixed service, a consumer’s 
mobile broadband provider cannot block a consumer from accessing lawful content, applications, 
services, or non-harmful devices, regardless of whether the content, applications, services, or devices264 
compete with a provider’s own offerings, subject to reasonable network management.  

118. All national mobile broadband providers, among others, opposed the application of the 
broader no-blocking rule to mobile broadband, arguing, for example, that mobile broadband providers 

257 2014 Open Internet NPRM, 29 FCC Rcd at 5597, para. 101 (asking if the Commission should “define the 
minimum level of access from the perspective of end users, edge providers, or both”).
258 See infra Section III.C.1.b; Access Comments at 6 (drawing a distinction between outright blocking and slowing 
or throttling end-user access to certain content, services, or applications).  
259 2010 Open Internet Order, 25 FCC Rcd at 17956-57, 17959-60, paras. 94-95, 99.
260 2014 Open Internet NPRM, 29 FCC Rcd at 5594, para. 91.
261 Id. at 5598, para. 105. 
262 See supra Section III.B.3.
263 See American Association of Law Libraries (AALL) Comments at 3; ADT Comments at 9; NMR Comments at 
30; Voices for Internet Freedom Comments at 6; EFF Comments at 24 (“Mobile device owners should enjoy the 
same levels of control and choice for networked applications on their mobile devices as they do on their laptops and 
desktops.”); Higher Education and Libraries Comments at 18-19; OTI Comments at 62; Sandvine Comments at 9 
(arguing that reasonable network management  permits mobile operators to treat traffic differently than fixed 
networks do); i2Coalition Comments at 41; TIA Comments at 20-21; but see AT&T Comments at 19; Cisco 
Comments at 22; CTIA Comments at 17 (citing capacity constraints); Mobile Future Reply at 2-3; Verizon 
Comments at 43-44; Sprint Reply at 23; T-Mobile Comments at 11.
264 In evaluating the reasonable network management exception to the no-blocking rule, the Commission will 
drawing upon its experience with the no-blocking rule in the 700 MHz C Block.  See 700 MHz Second Report and 
Order, 22 FCC Rcd at 15370-72, paras. 222-26; see also Verizon Wireless to Pay $1.25 Million to Settle 
Investigation into Blocking of Consumers’ Access to Certain Mobile Broadband Applications, News Release, July 
31, 2012, http://www.fcc.gov/document/verizon-wireless-pay-125-million-settle-investigation (regarding tethering 
applications for C Block network customers). 

http://www.fcc.gov/document/verizon-wireless-pay-125-million-settle-investigation
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need the ability to block unwanted  traffic265 and spam.266  They also argue that the particular challenges 
of managing a mobile broadband network, for example the unknown effects of apps,267 require additional 
flexibility to block traffic.268  As discussed below,269 we recognize that additional flexibility may be 
required in mobile network management practices, but find that the reasonable network management 
exception we adopt today allows sufficient flexibility:  the blocking of harmful or unwanted traffic 
remains a legitimate network management purpose, and is permissible when pursued through reasonable 
network management practices. 

b. Preventing Throttling of Lawful Content, Applications, Services, and 
Non-harmful Devices

119. In the 2014 Open Internet NPRM, the Commission proposed that degradation of lawful 
content or services below a specified level of service would violate a no-blocking rule.270  While certain 
broadband Internet access provider conduct may result in degradation of an end user’s Internet experience 
that is tantamount to blocking, we believe that this conduct requires delineation in an explicit rule rather 
than through commentary as part of the no-blocking rule.271  Thus, we adopt a separate no-throttling rule 
applicable to both fixed and mobile providers of broadband Internet access service: 

A person engaged in the provision of broadband Internet access service, insofar as such 
person is so engaged, shall not impair or degrade lawful Internet traffic on the basis of 
Internet content, application, or service, or use of a non-harmful device, subject to 
reasonable network management.

120. With the no-throttling rule, we ban conduct that is not outright blocking, but inhibits the 
delivery of particular content, applications, or services, or particular classes of content, applications, or 
services.272  Likewise, we prohibit conduct that impairs or degrades lawful traffic to a non-harmful device 
or class of devices.  We interpret this prohibition to include, for example, any conduct by a broadband 

265 AT&T Reply at 34-35; Sprint Reply at 22-23; T-Mobile Comments at 11, 13 (arguing that “[w]ireless broadband 
providers need flexibility to address network security and reliability risks, as well as other threats to public safety 
and the consumer experience”); Verizon Comments at 43-44;CTIA Comments at 17-18.
266 See, e.g., Verizon Comments at 4; Interisle Consulting Group Comments 27 (“[I]f blocking were banned, then 
spammers would be able to dramatically increase the volume of traffic they send.  Other security problems could 
also be worsened.”).
267 See, e.g., Verizon Comments at 44 (“The Open Internet Order appropriately recognized that the download and 
use of a mobile application presents unique network management issues.”).
268 See CTIA Comments at 27-28.
269 See infra Section III.D.4. 
270 2014 Open Internet NPRM, 29 FCC Rcd at 5593, para. 89 (“So long as broadband providers do not degrade 
lawful content or service to below a minimum level of access, they would not run afoul of the proposed rule.”). 
271 See, e.g., Letter from the Honorable Henry A. Waxman to Tom Wheeler, Chairman, FCC, GN Docket No. 14-28, 
(filed Oct. 3, 2014) (Waxman Oct. 3, 2014 Ex Parte Letter) (proposing separate no blocking and no-throttling rules); 
WGAW Comments at 22 (noting that throttling may in some cases constitute a “more subtle practice[] that 
achieve[s] the goal of blocking”);  Mozilla Reply at 3 (“There is general agreement that these rules should include a 
rule that prevents access network operators from blocking ordinary, lawful traffic, and some form of a 
nondiscrimination rule on limiting, throttling, or prioritizing traffic.”).
272 See, e.g., Letter from Barbara van Schewick, Professor of Law and (by courtesy) Electrical Engineering, Stanford 
Law School, et al., to Marlene Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127 Attach. at 4 (filed Feb. 18, 
2015) (van Schewick Feb. 18, 2015 Ex Parte Letter) (“[T]he no-throttling rule should explicitly ban discrimination 
against applications AND classes of applications (so-called ‘application-specific’ discrimination).”).  
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Internet access service provider that impairs, degrades, slows down, or renders effectively unusable 
particular content, services, applications, or devices, that is not reasonable network management.273  For 
purposes of this rule, the meaning of “content, applications, and services” has the same as the meaning 
given to this phrase in the no-blocking rule.274  Like the no-blocking rule, broadband providers may not 
impose a fee on edge providers to avoid having the edge providers’ content, service, or application 
throttled.275  Further, transfers of unlawful content or unlawful transfers of content are not protected by the 
no-throttling rule. 276  We will consider potential violations of the no-throttling rule under the enforcement 
provisions outlined below.  

121. We find that a prohibition on throttling is as necessary as a rule prohibiting blocking.  
Without an equally strong no-throttling rule, parties note that the no-blocking rule will not be as effective 
because broadband providers might otherwise engage in conduct that harms the open Internet but falls 
short of outright blocking.  For example, the record notes the existence of numerous practices that 
broadband providers can engage in to degrade an end user’s experience.277  

122. Because our no-throttling rule addresses instances in which a broadband provider targets 
particular content, applications, services, or non-harmful devices, it does not address a practice of slowing 
down an end user’s connection to the Internet based on a choice made by the end user.  For instance, a 
broadband provider may offer a data plan in which a subscriber receives a set amount of data at one speed 
tier and any remaining data at a lower tier.278  If the Commission were concerned about the particulars of a 
data plan, it could review it under the no-unreasonable interference/disadvantage standard.279  In contrast, 
if a broadband provider degraded the delivery of a particular application (e.g., a disfavored VoIP service) 
or class of application (e.g., all VoIP applications), it would violate the bright-line no-throttling rule.  We 
note that user-selected data plans with reduced speeds must comply with our transparency rule, such that 
the limitations of the plan are clearly and accurately communicated to the subscriber.  

123. The no-throttling rule also addresses conduct that impairs or degrades content, 
applications, or services that might compete with a broadband provider’s affiliated content.  For example, 
if a broadband provider and an unaffiliated entity both offered over-the-top applications, the no-throttling 
rule would prohibit broadband providers from constraining bandwidth for the competing over-the-top 
offering to prevent it from reaching the broadband provider’s end user in the same manner as the 

273 See infra Section III.D.3; see also Waxman Oct. 3, 2014 Ex Parte Letter at 10, n.32 (“The term ‘throttling’ is not 
limited to the technique of slowing down or delaying Internet packets, but more broadly refers to methods that can 
be used to differentiate, or ‘shape’ Internet traffic.”).
274 See supra Section III.C.1.a.
275 See supra para. 113.
276 Id.; see also 2010 Open Internet Order, 25 FCC Rcd at 17943-44, para. 67; see also id. at 17919-20, paras. 25, 
26.  
277 See, e.g., Cogent Comments at 17 (“There are numerous practices a last-mile broadband ISP can undertake short 
of outright blocking an edge provider that can degrade an end user’s experience with—and thus likelihood to seek 
out in the future—services offered by a particular edge provider.”); NARUC Comments at 6 (“[L]imiting, or 
otherwise degrading broadband access for users . . . is an unfair practice that ‘may reduce the Internet’s value to 
consumers.’”); see also supra Section III.B.
278  See, e.g., T-Mobile, Simple Choice Plan, http://www.t-mobile.com/cell-phone-plans/individual.html (last visited 
Feb. 5, 2015) (offering 1GB, 3GB, and 5GB plans with lower data speeds after the threshold is reached). 
279 See infra Sections III.C.2; III.D.4.

http://www.t-mobile.com/cell-phone-plans/individual.html
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affiliated application.280  

124. As in the 2010 Open Internet Order, we continue to recognize that in order to optimize 
the end-user experience, broadband providers must be permitted to engage in reasonable network 
management practices.  We emphasize, however, that to be eligible for consideration under the reasonable 
network management exception, a network management practice that would otherwise violate the no-
throttling rule must be used reasonably and primarily for network management purposes, and not for 
business purposes.281  

c. No Paid Prioritization 

125. In the 2014 Open Internet NPRM, the Commission sought comment on suggestions to 
impose a flat ban on paid prioritization services, including whether all paid prioritization practices, or 
some of them, could be treated as per se violations of the commercially-reasonable standard or any other 
standard based on any source of legal authority.282  For reasons explained below, we conclude that paid 
prioritization network practices harm consumers, competition, and innovation, as well as create 
disincentives to promote broadband deployment and, as such, adopt a bright-line rule against such 
practices.  Accordingly, today we ban arrangements in which the broadband service provider accepts 
consideration (monetary or otherwise) from a third party to manage the network in a manner that benefits 
particular content, applications, services, or devices.  We also ban arrangements where a provider 
manages its network in a manner that favors the content, applications, services or devices of an affiliated 
entity.283  Any broadband provider that engages in such practices will be subject to enforcement action, 
including forfeitures and other penalties.284  We adopt the following rule banning paid prioritization 
arrangements: 

A person engaged in the provision of broadband Internet access service, insofar as such 
person is so engaged, shall not engage in paid prioritization.  

“Paid prioritization” refers to the management of a broadband provider’s network to 
directly or indirectly favor some traffic over other traffic, including through use of 
techniques such as traffic shaping, prioritization, resource reservation, or other forms of 
preferential traffic management, either (a) in exchange for consideration (monetary or 
otherwise) from a third party, or (b) to benefit an affiliated entity. 

(Continued from previous page)  
280 Vimeo Comments at 11 (citing a 2011 study noting that “A rebuffering rate of 1% (i.e., a video pauses for 1 out 
of every 100 seconds) results in 5% less video watched overall.  There is a ‘2-second rule’ for video watching: 
People are willing to wait 2 seconds for a video to load, but the rate of abandonment increases significantly 
thereafter if the video doesn’t load.  Viewer patience is influenced by the expectation of speed from the viewing 
platform and the perceived value of the content.  Bad viewing experiences lead not just to abandonment of a 
particular video, but also to a lower rate of watching other videos.”); Golden Frog Comments at 5-6 (discussing 
allegations of anti-competitive behavior by broadband service providers, including those involving blocking and 
throttling).
281 See infra Section III.D.3.  While not within the definition of “throttling” for purposes of our no-throttling rule, 
the slowing of subscribers’ content on an application agnostic basis, including as an element of subscribers’ 
purchased service plans, will be evaluated under the transparency rule and the no-unreasonable 
interference/disadvantage standard.  
282 See 2014 Open Internet NPRM, 29 FCC Rcd at 5609, para. 138.
283 We consider arrangements of this kind to be paid prioritization, even when there is no exchange of payment or 
other consideration between the broadband Internet access service provider and the affiliated entity.  
284 Other forms of traffic prioritization, including practices that serve a public safety purpose, may be acceptable 
under our rules as reasonable network management.  See infra Section III.D.3.  
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126. The paid prioritization ban we adopt today is based on the record that has developed in 
this proceeding.  The record is rife with commenter concerns regarding preferential treatment 
arrangements, with many advocating a flat ban on paid prioritization.285  Commenters assert that 
permitting paid prioritization will result in the bifurcating of the Internet into a “fast” lane for those 
willing and able to pay and a “slow” lane for everyone else.286  As several commenters observe, allowing 
for the purchase of priority treatment can lead to degraded performance—in the form of higher latency, 
increased risk of packet loss, or, in aggregate, lower bandwidth—for traffic that is not covered by such an 
arrangement.287  Commenters further argue that paid prioritization will introduce artificial barriers to 
entry, distort the market, harm competition,288 harm consumers,289 discourage innovation,290 undermine 

(Continued from previous page)  
285 See, e.g., Internet Association Comments at 16; Y Combinator Comments at 3; Reddit Comments at 11; Ben Holt 
Comments at 1; Consumers Union Comments at 5; AALL Comments at 3; AAPD Comments at 4. 
286 See, e.g., Higher Education and Libraries Comments at 12 (“Many institutions that serve the public interest, such 
as libraries, colleges and universities, may not be able to afford to pay extra fees simply for the transmission of their 
content and could find their Internet traffic relegated to chokepoints.”); Rural Broadband Policy Group Comments at 
9 (“Allowing Internet service providers to sell fast lanes to those who can afford them would permit the redlining of 
rural towns and customers who cannot pay for the fast lanes.”); Vimeo Comments at 9-10 (stating that “[i]f 
broadband providers can make marginal revenue from priority access fees, they will have little incentive to maintain 
a high-quality ‘standard lane’ experience for edge providers unwilling or unable to pay”); Public Knowledge 
Comments at 37 (“Because the fast lane will produce premium revenue for ISPs, ISPs have every incentive to 
construct a slow lane that performs poorly enough to justify extra payments from those edge services who can afford 
to do so.”); Engine Advocacy Reply at 5 (“[P]aid prioritization schemes, once implemented, will result in Internet 
fast lanes for well-heeled incumbents, relegating startups and the economic growth they create to the slow lane.”).      
287 See Mozilla Comments at 20 (“Prioritization is inherently a zero-sum practice, and inherently creates fast and 
slow lanes and prevents a level playing field.”); Mozilla Reply at 15; Sandvine Comments at 9 (“At a moment in 
time, there is a fixed amount of bandwidth available to all applications, content, etc. on a given network.  If one 
application has paid for more of that bandwidth (and this is how the priority is achieved) then there is less ‘best 
efforts’ bandwidth remaining for all other applications and content.”).  But see ADTRAN Reply at ii, 6, 16 (arguing 
that the zero-sum game theory is incorrect because it ignores the fact that broadband providers’ capacity is not 
static); Letter from Justin (Gus) Hurwitz, Assistant Professor, University of Nebraska College of Law, to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Nov. 3, 2014) (asserting that prioritization is not “zero 
sum”).
288 See, e.g., Ad Hoc Comments at 19-20; Mozilla Reply at 16 (arguing that paid prioritization creates perverse 
incentives because “underinvestment in infrastructure is more appealing if the result is increased sales of a 
prioritized offering balancing out any loss in direct subscribers”); CDT Comments at 6 (“By degrading some traffic 
or prioritizing other traffic, broadband providers could effectively play favorites in the online marketplace, distorting 
competition among online content and applications.”); Letter from Edyael Casaperalta, Rural Broadband Policy 
Group Coordinator, National Rural Assembly, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 and 
10-127, at 3 (filed Oct. 20, 2014) (expressing concern that permitting paid prioritization and a “fast lane” will place 
rural companies at a competitive disadvantage); Letter from Austin C. Schlick, Director, Communications Law, 
Google, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127 (filed Nov. 5, 2014) (asserting that 
paid prioritization “could create incentives for providers to maintain scarcity and congestion on their networks, in 
order to sell services that avoid these artificial conditions”); Vonage Reply at 5-6.
289 See, e.g., CCIA Reply at 17-18 (asserting that paid prioritization will harm consumers because these fees will be 
passed through to consumers); COMPTEL Comments at 10; Higher Education and Libraries Comments at 12 
(asserting that “it is likely that those who are able to pay for preferential treatment will pass along their costs to their 
consumers and/or subscribers.  In some cases, libraries and other public institutions may be among these subscribers 
who would then be forced to pay more for services they may broker on behalf of their patrons”); Internet 
Association Comments at 17; AOL Comments at 6-7; Free Press Comments at 25; Vermont Reply at 8; Letter from 
Erin P. Fitzgerald, Rural Wireless Association to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 
(filed Nov. 14, 2014) (noting that “widespread paid prioritization arrangements could further adversely impact 

(continued….)
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public safety and universal service,291 and harm free expression.292   Vimeo, for instance, argues that paid 
prioritization “would disadvantage user-generated video and independent filmmakers” that lack the 
resources of major film studios to pay priority rates for dissemination of content.293  Engine Advocacy 
meanwhile asserts that “[s]ome unfunded early startups may not be able to afford [to pay for priority 
treatment] (particularly if the product would be data-intensive) and will not start a company,” resulting in 
“reduce[d] entrepreneurship.”294  Commenters assert that if paid prioritization became widespread, it 
would make reliance on consumers’ ordinary, non-prioritized access to the Internet an increasingly 
unattractive and competitively nonviable option.295  The Commission’s conclusion is supported by a well-
established body of economic literature,296 including Commission staff working papers.297

competition and harm consumers”).  But see Hance Haney Comments at 9 (“Scholars have observed that as states 
have reduced in-state long-distance access fees, ‘the market induces carriers to pass-through most of the reduction in 
access rates.’ There appears to be no reason to believe that a similar dynamic wouldn’t occur in the context of a two-
sided broadband market.”).
290 See, e.g., Internet Association Comments at 17; Engine Advocacy Comments at 5 (explaining that if a startup’s 
site does not load as quickly or its application is not as reliable, it will be harmed because “[u]sers will switch to 
competitors whose services receive better treatment, [u]sers will spend less money on e-commerce sites or view 
fewer pages on sites that garner advertising revenue through the number of page-views, and chill initial capital 
investment”); Linear Air Reply at 3-4; National Venture Capital Association Comments at 2.
291 See, e.g., Sandoval Ex Parte Letter at 2 (asserting that paid prioritization undermines public safety and universal 
service, and increases barriers to adopting Internet-based applications such as Internet-enabled demand response 
communications electric and gas utilities use to prevent power blackouts, forestall the need to build fossil-fueled 
power plants, promote environmental sustainability, and manage energy resources).
292 See, e.g., Illinois and NY Comments at 6 (asserting that “[i]f broadband providers can discriminate among 
content, they can effectively pick winners and losers, interfering with the public’s ability to freely educate itself 
about political, cultural, and social issues – education that is critical to our democracy”); Ad Hoc Comments at 20 
(asserting that paid prioritization would distort consumers’ choices among content and edge providers); Church 
World Service et al. Reply at 1; Independent Filmmaker Organizations Reply at 3-6; City of Los Angeles Comments 
at 5.
293 Vimeo Comments at 12 (capitalization omitted).
294 Engine Advocacy Comments at 7.
295 See, e.g., CDT Comments at 18; Reddit Comments at 7; Y Combinator Comments at 2-3; Tumblr Reply at 8 
(“[E]ven if a ‘slow’ lane remains reasonably fast, marginal differences in upload and streaming speeds moving 
forward would deter people from using slower services, and severely punish companies that cannot pay for prime 
access.”); Vimeo Comments at 11 (“[M]erely having a ‘fast-lane’ for paid traffic will alter consumers’ perception of 
the standard for speed, [because w]hen consumers become accustomed to receiving video at a certain delivery rate, 
that rate will become the de facto standard and everything else will be perceived as substandard.  Consumers are 
unlikely to know (or care) about why a particular video takes two seconds to load or is constantly rebuffering, and 
will abandon those edge providers that they perceive as providing a slower and thus less enjoyable experience.”); 
Kickstarter Comments at 3-4 (“Users will not accept slow load times and choppy videos.”).
296 The access provided by the core network is an intermediate input into the myriad of final products produced by 
edge providers.  While it is granted that for a firm selling final goods, price discrimination can be both profitable and 
enhance welfare, it has been argued that the reverse is also true when intermediate goods are considered.  See 
Michael L. Katz, Price Discrimination and Monopolistic Competition , 52 Econometrica 1453, 1453-71 (1984); 
Michael L. Katz, Non-Uniform Pricing, Output and Welfare under Monopoly, 50 Rev. of Economic Studies 37, 37-
56 (1983); Michael L. Katz, The Welfare Effects of Third-Degree Price Discrimination in Intermediate Good 
Markets, 77 American Economic Rev. 154, 154-167 (1987); and Yoshihiro Yoshida, Third Degree Price 
Discrimination in Input Markets: Output and Welfare,  90 American Economic Rev. 240, 240-246 (2000). 
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127. It is well-established that broadband providers have both the incentive and ability to 
engage in paid prioritization.298  In its Verizon opinion, the D.C. Circuit noted that providers “have 
powerful incentives to accept fees from edge providers, either in return for excluding their competitors or 
for granting them prioritized access to end users.”299  Indeed, at oral argument Verizon’s counsel 
announced that “but for [the 2010 Open Internet Order] rules we would be exploring [such] commercial 
arrangements.”300  While we appreciate that several broadband providers have claimed that they do not 
engage in paid prioritization301 or that they have no plans to do so,302 such statements do not have the force 
of a legal rule that prevents them from doing so in the future.  The future openness of the Internet should 
not turn on the decision of a particular company.  We are concerned that if paid prioritization practices 
were to become widespread, the damage to Internet openness could be difficult to reverse.  We agree that 
“[u]nraveling a web of discriminatory deals after significant investments have been made, business plans 
have been built, and technologies have been deployed would be a complicated undertaking both 
logistically and politically.”303  Further, documenting the harms could prove challenging, as it is 
impossible to identify small businesses and new applications that are stifled before they become 
commercially viable.304  Prioritizing some traffic over others based on payment or other consideration 
from an edge provider could fundamentally alter the Internet as a whole by creating artificial motivations 
and constraints on its use, damaging the web of relationships and interactions that define the value of the 

297 Gerald W. Brock, Telephone Pricing to Promote Universal Service and Economic Freedom, OPP Working Paper 
Series No. 18 (1986); Jay M. Atkinson and Christopher C. Barnekov, A Competitively Neutral Approach to Network 
Interconnection, OPP Working Paper Series, No. 34 (2000).
298 See supra Section III.B.2.a.
299 Verizon, 740 F.3d at 645-46 (holding that the Commission has adequately supported and explained its 
conclusions that absent open Internet protections, broadband providers “represent a threat to Internet openness and 
could act in ways that would ultimately inhibit the speed and extent of future broadband deployment”). 
300 Verizon Oral Arg. Tr. at 31 (“I’m authorized to state by my client [Verizon] today that but for these rules we 
would be exploring those commercial arrangements, but this order prohibits those, and in fact would shrink the types 
of services that will be available on the Internet.”).
301 See, e.g., AT&T Comments at 30-31; Verizon Comments at 37; Sandvine Comments at 3 (“[T]o the best of our 
knowledge, none of the innovative service plans that Sandvine has helped implement across our customer base have 
involved payments between operators and edge providers for traffic priority—so-called Pay for Priority.”); Letter 
from Randal S. Milch, Executive Vice President, Public Policy and General Counsel, Verizon, to Chairman Patrick 
J. Leahy, Committee on the Judiciary, U.S. Senate (Oct. 29, 2014) (Verizon Letter to Leahy).  Further, these 
broadband providers argue that they have no incentive to engage in paid prioritization arrangements, as their own 
business plans depend upon an open Internet.  See, e.g., Verizon Comments at 5-10; Comcast Comments at 5-6; 
AT&T Comments at 21; Cox Comments at i; TWC Comments at 2; Charter Comments at 9; Cequel Reply at 3 
(explaining that it “could not block an edge-based content provider without diminishing the value of its Internet 
service and losing customers to the formidable competitors it faces”).
302 For example, we note that in Verizon’s letter to Chairman Leahy, the company states “[a]s we have said before, 
and affirm again here, Verizon has no plans to engage in paid prioritization of Internet traffic.”  Verizon Letter to 
Leahy at 1.  However, in contrast to this statement, at oral argument in the Verizon case, counsel for Verizon 
explained that the company would pursue such arrangements if not for the 2010 Open Internet rules which prevented 
them.  See supra note 300.
303 CDT Comments at 5.
304 See, e.g., CDT Comments at 5; Etsy Comments at 8 (“[Under the proposed rules] many new startups that would 
have been founded will die in their infancy or never be created.  How do you account for all the innovations that 
would never come to market because of these new rules?”); Reddit Comments at 9-10 (“If the Chairman’s proposal 
had been law in 2005, reddit might not have gotten off the ground.”); CodeCombat Comments at 5-7; Heyzap 
Comments at 2-3.     
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Internet for both end users and edge providers, and posing a risk of harm to consumers, competition, and 
innovation.305  Thus, because of the very real concerns about the chilling effects that preferential treatment 
arrangements could have on the virtuous cycle of innovation, consumer demand, and investment, we 
adopt a bright-line rule banning paid prioritization arrangements.306  

128. In arguing against such a ban, ADTRAN asserts that it would “cement the advantages 
enjoyed by the largest edge providers that presently obtain the functional equivalent of priority access by 
constructing their own extensive networks that interconnect directly with the ISPs.”307  We reject this 
argument.  CDT correctly observes that “[e]stablished entities with substantial resources will always have 
a variety of advantages” over less established ones,308 notwithstanding any rules we adopt.  We do not 
seek to disrupt the legitimate benefits that may accrue to edge providers that have invested in enhancing 
the delivery of their services to end users.  On the contrary, such investments may contribute to the 
virtuous cycle by stimulating further competition and innovation among edge providers, to the ultimate 
benefit of consumers.  We also clarify that the ban on paid prioritization does not restrict the ability of a 
broadband provider and CDN to interconnect.309       

129. We find that a flat ban on paid prioritization has advantages over alternative approaches 
identified in the record.310  Prohibiting this practice outright will help to foster broadband network 
investment by setting clear boundaries of acceptable and unacceptable behavior.  It will also protect 
consumers against a harmful practice that may be difficult to understand, even if disclosed.  In addition, 
this approach relieves small edge providers, innovators, and consumers of the burden of detecting and 

305 See, e.g., ACLU Comments at 7 (“Were paid prioritization or other differential treatment permitted, edge 
providers with a first mover advantage would be able to entrench their market position on the edge, and then to pass 
along any overcharge imposed by broadband providers to consumers in their fees.  The big content, application or 
device providers would be able to afford greater, faster or better access to broadband consumers while newer 
competitors would be put at an ever-growing disadvantage.”).  
306 Some commenters argue that consumer disclosures about such practices are sufficient.  See, e.g., Bright House 
Comments at 29.  However, the average consumer does not have the time or specialized knowledge to sort through 
the implications, and regardless, in many areas of the country, consumers simply do not have multiple, equivalent 
choices.  See Illinois and NY Comments at 11-12.  Further, as discussed above, switching costs can be a substantial 
deterrent.  See supra Section III.B.2. 
307 ADTRAN Reply at 18.
308 CDT Comments at 5; see also Intel Reply at 10 (“Absent persuasive evidence of anti-competitive conduct, 
companies that are disadvantaged by such innovation deserve no special assistance or protection.  To do otherwise 
would frustrate competition and innovation, harming American consumers and business.”).
309 Letter from Scott Blake Harris, Counsel to Akamai, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-
28 (filed Feb. 9, 2015) (requesting  that “the final Open Internet Order should expressly state that CDN services do 
not constitute ‘prioritization’ as that term has been used in this proceeding”).  
310 For example, AOL proposes to permit individual negotiations for priority services, but would prohibit them 
where the broadband provider is affiliated with an upstream edge provider; has market power; and also charges end 
users (i.e., no double-charging).  AOL Comments at 5-8.  AT&T proposes, as one option for addressing paid 
prioritization, the imposition of “additional transparency, no-blocking, and nondiscrimination rules on fixed 
broadband Internet access providers that do not agree voluntarily to refrain from entering into paid prioritization 
arrangements.”  AT&T Comments at 37-38; see also American Cable Association (ACA) Reply at 18 (stating that 
AT&T’s proposal “appears to offer both adequate protections to edge providers and end users, while giving 
broadband ISPs the needed flexibility to manage their networks and create innovative service offerings”).  Comcast 
proposes a rebuttable presumption against “paid prioritization” arrangements that would entirely preclude “exclusive 
arrangements and arrangements that prioritize a broadband provider’s own affiliated Internet content vis-à-vis 
unaffiliated content” and place a heavy burden on the broadband provider to justify any other “paid prioritization” 
arrangement.  Comcast Comments at 24.  
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challenging instances of harmful paid prioritization.311  Given the potential harms to the virtuous cycle, 
we believe it is more appropriate to impose an ex ante ban on such practices, while entertaining waiver 
requests under exceptional circumstances.

130. Under our longstanding waiver rule, the Commission may waive any rule “in whole or in 
part, for good cause shown.”312  General waiver of the Commission’s rules is appropriate only if special 
circumstances warrant a deviation from the general rule, and such a deviation will serve the public 
interest.313  In some cases, however, the Commission adopts specific rules concerning the factors that will 
be used to examine a waiver or exemption request.314  We believe that such guidance is appropriate here 
to make clear the very limited circumstances in which the Commission would be willing to allow paid 
prioritization.  Accordingly, we adopt a rule concerning waiver of the paid prioritization ban that 
establishes a balancing test, as follows: 

The Commission may waive the ban on paid prioritization only if the petitioner 
demonstrates that the practice would provide some significant public interest benefit and 
would not harm the open nature of the Internet.

131. In support of any waiver request, the applicant therefore must make two related 
showings.  First, the applicant must demonstrate that the practice will have some significant public 
interest benefit, such as providing evidence that the practice furthers competition, innovation, consumer 
demand, or investment.  Second, the applicant must demonstrate that the practice does not harm the 
nature of the open Internet, including, but not limited to, providing evidence that the practice:

 does not materially degrade or threaten to materially degrade the broadband Internet 
access service of the general public; 

 does not hinder consumer choice;

 does not impair competition, innovation, consumer demand, or investment; and

311 See, e.g., eBay Comments at 4-5; CCIA Comments 31-32; CCIA Reply at 15-16 (expressing concern that the 
commercially reasonable standard will necessarily increase the costs of seeking relief from unlawful conduct, and 
will thus contravene the Commission’s stated goal of providing meaningful enforcement measures to small 
businesses); Kickstarter Comments at 3 (“We would have no real recourse if we were offered an unfair price.  Using 
our small legal team or hiring outside counsel to prove that an offered deal was ‘commercially unreasonable’ . . . 
would take far too long and cost far too much to be a feasible option.”); CCIA Reply at 13-14 (“Putting the onus on 
edge providers, most of whom lack regulatory and legal experience anywhere comparable to that of [broadband 
providers], to show anticompetitive conduct through individual administrative proceedings will almost certainly lead 
to a situation where edge providers (particularly startups and smaller companies) cannot avail themselves of the 
protections provided in this rulemaking.”); Netflix Comments at 10 (“Weighing the cost of an administrative 
proceeding and the uncertainty of success, many edge providers likely will choose to forego engagement with the 
Commission.”); Y Combinator Comments at 3 (“No startup has the funds and lawyers and economists to take on 
billion-dollar ISPs in an FCC action based on the vague legal standards in the proposal.  Indeed, the startup 
ecosystem needs a bright-line, per se rule against discrimination.”); Free Press Comments at 136 (“This regime 
would shift the burden to prove such practices commercially unreasonable onto Internet users and edge providers 
who can least afford to bear that burden.”); MobileWorks Reply at 6.
312 47 C.F.R. § 1.3.
313 See WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular Telephone Co. v. FCC, 897 
F.2d 1164, 1166 (D.C. Cir. 1990).
314 See, e.g., 47 C.F.R. § 79.1(f) (“Procedures for exemptions [from closed captioning requirements] based on 
economically burdensome standard.”).
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 does not impede any forms of expressions, types of service, or points of view.

132. An applicant seeking waiver relief under this rule faces a high bar.  We anticipate 
granting such relief only in exceptional cases.315  

2. No Unreasonable Interference or Unreasonable Disadvantage Standard for 
Internet Conduct

133. In the 2014 Open Internet NPRM, the Commission tentatively concluded that it should 
adopt a rule requiring broadband providers to use “commercially reasonable” practices in the provision of 
broadband Internet access service, and sought comment on this approach.316  The Commission also sought 
comment on whether there were alternative legal standards that the Commission should consider,317 or 
whether it should adopt a rule that prohibits unreasonable discrimination and, if so, what legal authority 
and theories it should rely upon to do so.318  In addition, the Commission sought comment on how it can 
ensure that the rule it adopts sufficiently protects against harms to the open Internet, including broadband 
providers’ incentives to disadvantage edge providers or classes of edge providers in ways that would 
harm Internet openness.319

134. The Commission sought comment on what factors it should adopt to ensure commercially 
reasonable practices that will protect and promote Internet openness, and tentatively concluded that a 
review of the totality of the circumstances should be preserved to ensure that rules can be applied evenly 
and fairly in response to changing circumstances.320  The Commission also recognized that there have 
been significant changes in the mobile marketplace since 2010, and sought comment on whether and, if 
so, how these changes should affect the Commission’s treatment of mobile services under the rules.321  

135. Preventing Unreasonable Interference or Unreasonable Disadvantage that Harms 

315 For instance, several commenters argue that paid prioritization arrangements could improve the provision of 
telemedicine services.  See, e.g., California Telehealth Network (CTN) Reply at 7, 9 (explaining that as full motion 
synchronous video conferencing becomes more necessary for digital diagnosis and treatment, as required by many 
telehealth services, the total bandwidth consumption in the Internet ecosystem for telehealth will grow, encouraging 
investment and deployment); AALL Comments at 2 (“Health sciences libraries also provide Internet access to 
images that support telemedicine, particularly in remote areas where Internet service can be disproportional or 
uneven and to reach the underserved.”); MMTC Comments at 11 (arguing that the Commission should employ a 
“rebuttable presumption against paid prioritization . . . while ensuring that such presumption can be overcome by 
business models that sufficiently protect consumers and have the potential to benefit consumer welfare,” such as 
telemedicine applications).  We note that telemedicine services might alternatively be structured as “non-BIAS data 
services,” which are beyond the reach of the open Internet rules.  See infra Section III.D.3.   
316 2014 Open Internet NPRM, 29 FCC Rcd at 5602, para. 116.  The Commission also tentatively concluded that it 
should operate separately from the proposed no-blocking rule, i.e., conduct acceptable under the no-blocking rule 
would still be subject to independent examination under the “commercially reasonable” standard, and sought 
comment on this approach.  Id. at 5602, para. 117.
317 Id. at 5603, para. 119.
318 Id. at 5604, para. 121.
319 Id.
320 Id. at 5604-05, paras. 122-23.
321 Id. at 5583-84, para. 62.  Specifically, the Commission sought comment on whether, under the commercially 
reasonable rule, mobile networks should be subject to the same totality-of-the circumstances test as fixed broadband, 
and whether the Commission should apply the commercially reasonable legal standard to mobile broadband.  Id. at 
5609, para. 140. 
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Consumers and Edge Providers.  The three bright-line rules that we adopt today prohibit specific conduct 
that harms the open Internet.  The open nature of the Internet has allowed new products and services to 
flourish and has broken down geographic barriers to communication, allowing information to flow freely.  
We believe the rules we adopt today will alleviate many of the concerns identified in the record regarding 
broadband provider practices that could upset these positive outcomes.  However, while these three 
bright-line rules comprise a critical cornerstone in protecting and promoting the open Internet, we believe 
that there may exist other current or future practices that cause the type of harms our rules are intended to 
address.  For that reason, we adopt a rule setting forth a no-unreasonable interference/disadvantage 
standard, under which the Commission can prohibit, on a case-by-case basis, practices that unreasonably 
interfere with or unreasonably disadvantage the ability of consumers to reach the Internet content, 
services, and applications of their choosing or of edge providers to access consumers using the Internet.

136. It is critical that access to a robust, open Internet remains a core feature of the 
communications landscape, but also that there remains leeway for experimentation with innovative 
offerings.  Based on our findings that broadband providers have the incentive and ability to discriminate 
in their handling of network traffic in ways that can harm the virtuous cycle of innovation, increased end-
user demand for broadband access, and increased investment in broadband network infrastructure and 
technologies,322 we conclude that a no-unreasonable interference/disadvantage standard to protect the 
open nature of the Internet is necessary.  We adopt this standard to prohibit practices in the broadband 
Internet access provider’s network that harm Internet openness, similar to the approach proposed by the 
Higher Education coalition and the Center for Democracy and Technology.323  Specifically, we require 
that 

Any person engaged in the provision of broadband Internet access service, insofar as 
such person is so engaged, shall not unreasonably interfere with or unreasonably 
disadvantage (i) end users’ ability to select, access, and use broadband Internet access 
service or the lawful Internet content, applications, services, or devices of their choice, or 
(ii) edge providers’ ability to make lawful content, applications, services, or devices 
available to end users.  Reasonable network management shall not be considered a 
violation of this rule.324

137. This “no-unreasonable interference/disadvantage” standard will be applied to carefully 
balance the benefits of innovation against harm to end users and edge providers.  It also protects free 
expression, thus fulfilling the congressional policy that the Internet “offer[s] a forum for true diversity of 
political discourse, unique opportunities for cultural development, and myriad avenues for intellectual 
activity.”325  As the Commission found in 2010, and the Verizon court upheld, “[r]estricting edge 
providers’ ability to reach end users, and limiting end users’ ability to choose which edge providers to 
patronize, would reduce the rate of innovation at the edge and, in turn, the likely rate of improvements to 
network infrastructure.  Similarly, restricting the ability of broadband providers to put the network to 

(Continued from previous page)  
322 See supra Section III.B.2.
323 See, e.g., Higher Education and Libraries Comments at 23-24 (proposing a standard more directly related to the 
“unique and open character of the Internet,” what they termed “Internet reasonable”); CDT Comments at 19; CDT 
Reply at 3.  
324 As in the no throttling rule, we include classes of content, applications, services, or devices.  
325 47 U.S.C. § 230(a)(3).
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innovative uses may reduce the rate of improvements to network infrastructure.”326  Under the standard 
that we adopt today, the Commission can protect against harm to end users’ or edge providers’ ability to 
use broadband Internet access service to reach one another.327   Compared to the no unreasonable 
discrimination standard adopted by the Commission in 2010, the standard we adopt today is specifically 
designed to protect against harms to the open nature of the Internet.  We note that the standard we adopt 
today represents our interpretation of sections 201 and 202 in the broadband Internet access context and, 
independently, our interpretation—upheld by the Verizon court—that rules to protect Internet openness 
promote broadband deployment via the virtuous cycle under section 706 of the 1996 Act.328

a. Factors to Guide Application of the Rule

138. We adopt our tentative conclusion to follow a case-by-case approach, considering the 
totality of the circumstances, when analyzing whether conduct satisfies the no-unreasonable 
interference/disadvantage standard to protect the open Internet.329  Below we discuss a non-exhaustive list 
of factors we will use to assess such practices.  In adopting this standard, we enable flexibility in business 
arrangements and ensure that innovation in broadband and edge provider business models is not unduly 
curtailed.330  We are mindful that vague or unclear regulatory requirements could stymie rather than 
encourage innovation,331 and find that this approach combined with the factors set out below will provide 
sufficient certainty and guidance to consumers, broadband providers, and edge providers—particularly 
smaller entities that might lack experience dealing with broadband providers—while also allowing parties 
flexibility in developing new services.332   We note that in addition to the following list, there may be 

326 2010 Open Internet Order, 25 FCC Rcd at 17911, para. 14; see also Higher Education and Libraries Comments 
at 23 (stating that “the Internet itself is fundamentally an ecosystem that supports a myriad of personal, institutional, 
community, and commercial relationships and interests,” and, as with any other ecosystem, “if the conditions that 
foster those relationships and interests are negatively impacted, the system as a whole is subject to collapse”).
327 See, e.g., Akamai Comments at 11 (“[T]he Commission should take only those actions that are necessary and 
narrowly tailored to promote competition, innovation, and the growth of broadband networks that inure to benefit 
the public.”).
328 See 47 U.S.C. §§ 201, 202, 208; see also Section IV; AT&T Corp. v. Business Telecom, Inc.; Sprint Comms. 
Company, L.P. v. Business Telecom, Inc., EB-01-MD-001, EB-01-MD-002, Memorandum Opinion and Order, 16 
FCC Rcd 12312 (2001) (granting in part a complaint filed under section 208 that a telecommunications service 
provider’s access rates were and are unjust and unreasonable under section 201(b) of the Act). 
329 2014 Open Internet NPRM, 29 FCC Rcd at 5608, para. 136; CDT and ALA Reply at 2. 
330 This is in contrast to the inflexibility that the Verizon court found was a flaw in the 2010 unreasonable 
discrimination standard.  See supra note 96.  We also note that this approach addresses concerns in the record that 
“[a] ‘general conduct rule,’ applied on a case-by-case basis with the only touchstone being whether a given practice 
‘harms’ consumers or edge providers, may lead to years of expensive litigation to determine the meaning of ‘harm’ 
(for those who can afford to engage in it).”  Letter from Corynne McSherry, Intellectual Property Director, EFF, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Feb. 19, 2015) (EFF Feb. 19, 2015 Ex Parte 
Letter).  Understanding that such an unfocused approach could  harm the results of our rule, we “spell out, in 
advance, the contours and limits of [the] rule,” as was suggested in the record.  See, e.g., id.
331 See, e.g., Akamai Comments at 10; CALinnovates Reply at 19 (stating that “regulatory clarity may significantly 
affect the calculus of current and potential investors”); Higher Education and Libraries Reply at 11-14 (asserting that 
a clearly articulated standard focused on preserving the existing Internet would set expectations and provide 
guidance to the market, but would avoid hard and fast rules that might be too rigid for a rapidly changing broadband 
ecosystem); CDT and ALA Reply at 2.
332 CDT and ALA Reply at 2.  We also note that this Order permits parties to seek advisory opinions regarding 
application of the Commission’s open Internet rules.  We view these processes as complementary methods by which 
parties can seek guidance as to how the open Internet rules apply to particular conduct.  See infra Section III.E.  
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other considerations relevant to determining whether a particular practice violates the no-unreasonable 
interference/disadvantage standard.  This approach of adopting a rule of general conduct, followed by 
guidance as to how to apply it on a case-by-case basis, is not novel.  The Commission took a similar 
approach in 2010 when it adopted the “no unreasonable discrimination” rule, which was followed by a 
discussion of four factors (end-user control, use-agnostic discrimination, standard practices, and 
transparency).333  Indeed, for this new rule, we are providing at least as much guidance, if not more, as we 
did in 2010 for the application of the no unreasonable discrimination rule.

139. End-User Control.  A practice that allows end-user control and is consistent with 
promoting consumer choice is less likely to unreasonably interfere with or cause an unreasonable 
disadvantage affecting the end user’s ability to use the Internet as he or she sees fit.334  The Commission 
has long recognized that enabling consumer choice is the best path toward ensuring competitive markets, 
economic growth, and technical innovation.335  It is therefore critical that consumers’ decisions, rather 
than those of service providers, remain the driving force behind the development of the Internet.336  To 
this end, practices that favor end-user control and empower meaningful consumer choice are more likely 
to satisfy the no-unreasonable interference/disadvantage standard than those that do not.  However, as was 
true in 2010, we are cognizant that user control and network control are not mutually exclusive, and that 
many practices will fall somewhere on a spectrum from more end-user-controlled to more broadband 
provider-controlled.337  Further, there may be practices controlled entirely by broadband providers that 
nonetheless satisfy the no-unreasonable interference/disadvantage standard.  In all events, however, we 
emphasize that such practices should be fully transparent to the end user and effectively reflect end users’ 
choices.

140. Competitive Effects.  As the Commission has found previously, broadband providers have 
incentives to interfere with and disadvantage the operation of third-party Internet-based services that 
compete with the providers’ own services.338  Practices that have anti-competitive effects in the market for 

(Continued from previous page)  
333 2010 Open Internet Order, 25 FCC Rcd at 17944-46, paras. 68-74.
334 Id. at 17944, para. 71; see also EFF Feb. 19, 2015 Ex Parte Letter at 2 (suggesting that the Commission should 
take into consideration “whether the practice preserves user choice”).
335 See supra Section III.A; see also, e.g., Verizon Comments at 16-17; Syntonic Reply at 5-6; van Schewick Feb. 
18, 2015 Ex Parte Letter, Attach. at 14 (“Letting users, not network providers, choose which applications will be 
successful is an important part of the mechanism that produces innovation under uncertainty.  At the same time, 
letting users choose how they want to use the network enables them to use the Internet in a way that creates more 
value for them (and for society) than if network providers made this choice for them.”). 
336 See Netflix Comments at 5 (“Through an open Internet, the consumer, not the ISP or the edge provider, picks the 
winners and the losers.”); Vonage Comments at 13 (“Allowing ISPs to select winners and losers will certainly chill 
investment and innovation in startups because they will lack the ability to develop a following among users without 
getting past the ISP gatekeeper.”); AT&T Comments at 27-30 (distinguishing beneficial user-directed prioritization 
agreements from harmful paid-prioritization agreements initiated by service providers); Ad Hoc Comments at 22-23.  
Notably, under section 230(b) of the Communications Act, increased user control is an express objective of modern 
telecommunications policy.  47 U.S.C. § 230(b)(3) (directing policymakers “to encourage the development of 
technologies which maximize user control over what information is received by individuals . . . who use the Internet 
and other interactive computer services”). 
337 2010 Open Internet Order, 25 FCC Rcd at 17944-45, para 71.
338 See supra Section III.B.2.a; 2010 Open Internet Order, 25 FCC Rcd at 17916, para. 22.  The Commission 
adopted a similar restriction to address harms raised by the Comcast-NBCU transaction.  See Comcast/NBCU 
Merger Order, 26 FCC Rcd at 4275, para. 94 (“[N]either Comcast nor Comcast-NBCU shall prioritize affiliated 
Internet content over unaffiliated Internet content.”).
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applications, services, content, or devices would likely unreasonably interfere with or unreasonably 
disadvantage edge providers’ ability to reach consumers in ways that would have a dampening effect on 
innovation, interrupting the virtuous cycle.  As such, these anticompetitive practices are likely to harm 
consumers’ and edge providers’ ability to use broadband Internet access service to reach one another.  
Conversely, enhanced competition leads to greater options for consumers in services, applications, 
content, and devices, and as such, practices that would enhance competition would weigh in favor of 
promoting consumers’ and edge providers’ ability to use broadband Internet access service to reach one 
another.339  In examining the effect on competition of a given practice, we will also review the extent of 
an entity’s vertical integration as well as its relationships with affiliated entities.  

141. Consumer Protection.  The no-unreasonable interference/disadvantage standard is 
intended to serve as a strong consumer protection standard.  It prohibits broadband providers from 
employing any deceptive or unfair practice that will unreasonably interfere with or disadvantage end-user 
consumers’ ability to select, access, or use broadband services, applications, or content, so long as the 
services are lawful, subject to the exception for reasonable network management.  For example, unfair or 
deceptive billing practices, as well as practices that fail to protect the confidentiality of end users’ 
proprietary information, will be unlawful if they unreasonably interfere with or disadvantage end-user 
consumers’ ability to select, access, or use broadband services, applications, or content, so long as the 
services are lawful, subject to the exception for reasonable network management.  While each individual 
case will be evaluated on its own merits, this rule is intended to include protection against fraudulent 
practices such as “cramming” and “slamming” that have long been viewed as unfair and disadvantageous 
to consumers.

142. Effect on Innovation, Investment, or Broadband Deployment.  As the Verizon court 
recognized, Internet openness drives a “virtuous cycle” in which innovations at the edges of the network 
enhance consumer demand, leading to expanded investments in broadband infrastructure that, in turn, 
spark new innovations at the edge.340  As such, practices that stifle innovation, investment, or broadband 
deployment would likely unreasonably interfere with or unreasonably disadvantage end users’ or edge 
providers’ use of the Internet under the legal standard we set forth today.341  

143. Free Expression.  As Congress has recognized, the Internet “offer[s] a forum for a true 
diversity of political discourse, unique opportunities for cultural development, and myriad avenues for 
intellectual activity.”342  Practices that threaten the use of the Internet as a platform for free expression 
would likely unreasonably interfere with or unreasonably disadvantage consumers’ and edge providers’ 

339 See, e.g., Verizon Comments at 35; Free State Reply at 3 (“The welfare of consumers should be the focus and 
deciding criterion for Commission broadband policy.”); Free State Reply at 12.
340 Verizon, 740 F.3d at 659. 
341 See, e.g., EFF Feb. 19, 2015 Ex Parte Letter at 2 (suggesting that the Commission should take into consideration 
“whether and how the practice impacts the cost of …innovation”); Letter from Vimeo, LLC, et al. to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28 (filed Feb. 19, 2014) (asking that the general conduct rule take into 
consideration whether a challenged practice “keeps application development and innovation costs low”); see also 
Akamai Reply at 2 (“Innovative traffic platforms and networks have thus been key in facilitating the virtuous circle 
through which increased broadband Internet usage drives increased investment by service and content providers, 
which in turn drives further usage.”); Nokia Reply at 5 (“It is important that the Commission recognize that 
operators and infrastructure providers are a critical element of this virtuous cycle of innovation.”); Nokia Reply at 8 
(“Value creation in all segments of the broadband marketplace is a critical component of maintaining the level of 
innovation seen in the last decade.”).
342 47 U.S.C.§ 230(a)(3); see also Reno v. ACLU, 521 U.S. 844, 853 (1997) (“No single organization controls any 
membership in the Web, nor is there any single centralized point from which individual Web sites or services can be 
blocked from the Web.”) (internal citation omitted).
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ability to use BIAS to communicate with each other, thereby causing harm to that ability.  Further, such 
practices would dampen consumer demand for broadband services, disrupting the virtuous cycle, and 
harming end user and edge provider use of the Internet under the legal standard we set forth today.343

144. Application Agnostic.  Application-agnostic (sometimes referred to as use-agnostic) 
practices likely do not cause an unreasonable interference or an unreasonable disadvantage to end users’ 
or edge providers’ ability to use BIAS to communicate with each other.344  Application-agnostic practices 
do not interfere with end users’ choices about which content, applications, services, or devices to use, nor 
do they distort competition and unreasonably disadvantage certain edge providers.345  As such, they likely 
would not cause harm by unreasonably interfering with or disadvantaging end users or edge providers’ 
ability to communicate using BIAS. 

145. Standard Practices.  In evaluating whether a practice violates our no-unreasonable 
interference/disadvantage standard to protect Internet openness, we will consider whether a practice 
conforms to best practices and technical standards adopted by open, broadly representative, and 
independent Internet engineering, governance initiatives, or standards-setting organization.346  
Consideration of input from technical advisory groups accounts for the important role these organizations 
have to play in developing communications policy.347  We make clear, however, that we are not 
delegating authority to interpret or implement our rules to outside bodies.

343 See, e.g., AAJC Comments at 2; ACLU Comments at 2 (“As information technology advances apace, the 
meaningful exercise of our constitutional rights—including the freedoms of speech, assembly, press and the right to 
petition government—has become literally dependent on broadband Internet access.”); American Public Media 
Group Comments at 3; CDT Comments at 5; OTI Comments at 3;  see also EFF Feb. 19, 2015 Ex Parte Letter at 2 
(suggesting that the Commission should take into consideration “whether and how the practice impacts the cost of 
free speech”).  We also note that the no-unreasonable interference/disadvantage standard does not unconstitutionally 
burden any of the First Amendment rights held by broadband providers because broadband providers are conduits, 
not speakers, with respect to broadband Internet access services.  See infra Section VI.A.
344 A network practice is application-agnostic if it does not differentiate in treatment of traffic, or if it differentiates 
in treatment of traffic without reference to the content, application, or device.  A practice is application-specific if it 
is not application-agnostic.  Application-specific network practices include, for example, those applied to traffic that 
has a particular source or destination, that is generated by a particular application or by an application that belongs 
to a particular class of applications, that uses a particular application- or transport- layer protocol, or that has 
particular characteristics (e.g., the size, sequencing, and/or timing of packets).  See 2010 Open Internet Order, 25 
FCC Rcd at 17938, para. 56 (application-specific); id. at 17945, para. 73 (application-agnostic); BITAG Congestion 
Report at 19 (discussing which traffic is subject to congestion management); see also, e.g., van Schewick Sept. 19, 
2014 Ex Parte Letter, Attach. at 24; Mozilla Reply at 22; i2 Coalition Comments at 43; OTI Comments at iv.  We 
note, however, that there do exist circumstances where application-agnostic practices raise competitive concerns, 
and as such may violate our standard to protect the open Internet.  See infra para. 153. 
345 See 2010 Open Internet Order, 25 FCC Rcd at 17945-46, para. 73; van Schewick Sept. 19, 2014 Ex Parte Letter; 
Van Schewick April 17 Ex Parte Letter, Attach. at 3-4; OTI Comments at iv (asserting that the Commission should 
allow application-agnostic discrimination); see also CDT Comments at 7; Common Cause Comments at 8-9; EFF 
Feb. 19, 2015 Ex Parte Letter at 2 (suggesting that the Commission should take into consideration “whether the 
practice is application agnostic”);  but see ITIF Comments at 17, n.36 (“While Comcast’s current transparent, 
application agnostic network management practices are likely preferable over application specific congestion 
management, in some cases application specific management may be necessary.”).
346 See 2010 Open Internet Order, 25 FCC Rcd at 17946, para. 74.
347 See Comcast Comments at 70 (noting the benefits of government-industry collaboration in telecommunications 
policymaking); ITIF Comments at 20; Verizon Comments at 17; WISPA Comments at 35; Mozilla Reply at 22; 
MDTC Comments at 5-6; see also 2010 Open Internet Order, 25 FCC Rcd at 17946, para. 74.
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b. Application to Mobile

146. As discussed earlier, because of changes that have occurred in the mobile marketplace 
since 2010, including the widespread deployment of 4G LTE networks and the significant increase in use 
of mobile broadband Internet access services, we find that it is appropriate to revise our approach for 
mobile broadband and apply the same openness protections to both fixed and mobile broadband Internet 
access services, including prohibiting mobile broadband providers from engaging in practices that harm 
Internet openness.348  We find that applying the no-unreasonable interference/disadvantage standard to 
mobile broadband services will help ensure that consumers using mobile broadband services are protected 
against provider practices that would unreasonably restrict their ability to access a free and open Internet.   

147. AT&T, T-Mobile, and Verizon oppose application of a “commercially reasonable 
practices” rule to mobile broadband networks.  They argue that competition in the mobile broadband 
market already ensures that service providers have no incentive to discriminate.349  CTIA argues that 
applying a commercial reasonableness standard would deter innovation and limit the ability of providers 
to differentiate themselves in the marketplace because providers would have to factor in the risk of 
complaints and investigations.350  Nokia argues that the Commission should ensure that its rules allow a 
range of service options.351  Free State recommends that if the Commission adopts a legally enforceable 
standard, it should establish a presumption that mobile network management practices benefit consumer 
welfare and that presumption could only be overcome “by actual evidence of anticompetitive conduct.”352  

148. We find that even if the mobile market were sufficiently competitive, competition alone 
is not sufficient to deter mobile providers from taking actions that would limit Internet openness.  As 
noted above, there have been incidents where mobile providers have acted in a manner inconsistent with 
open Internet principles and we find that there is a risk that providers will continue to have the incentive 
to take actions that would favor their own content or services.353  We also agree with commenters that 
mobile providers’ need for flexibility to manage their network can be accommodated through the 
reasonable network management exception.354  

149. In addition, we find that applying the no-unreasonable interference/disadvantage standard 
to mobile broadband will not affect providers’ ability to differentiate themselves in the marketplace.  We 
have crafted the standard we adopt today to prohibit these practices that harm Internet openness while still 
permitting innovation and experimentation.  Nothing in the standard restricts carriers from developing 
new services or implementing new business models.

c. Rejection of the “Commercially Reasonable” Standard  

150. Based on the record before us, we are persuaded that adopting a legal standard 
prohibiting commercially unreasonable practices is not the most effective or appropriate approach for 

(Continued from previous page)  
348 See infra Section III.D.
349 AT&T Reply at 74-75; T-Mobile Reply at 7; Verizon Reply at 32-33.
350 CTIA Reply at 27-30; Letter from Scott Bergmann, Vice President – Regulatory Affairs, CTIA to Marlene H. 
Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14-28, at 3 (filed Oct. 3, 2014).
351 Nokia Reply at 8.
352 Free State Reply at 3.
353 See supra Section III.B.2.
354 CDT Comments at 28.
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protecting and promoting an open Internet.355  Internet openness involves many relationships that are not 
business-to-business and serves many purposes that are noncommercial.356  Commenters also expressed 
concerns that the commercially reasonable standard would involve a multifactor framework that was not 
focused on the goals of this open Internet proceeding.357  In addition, some commenters expressed 
concern that the legal standard would require permission before innovation, thus creating higher barriers 
to entry and attendant transaction costs.358  Smaller edge providers expressed concern that they do not 
have the resources to fight against commercially unreasonable practices, which could result in an unfair 
playing field before the Commission.359  Still others argued that the standard would permit paid 
prioritization, which could disadvantage smaller entities and individuals.360  Given these concerns, we 
decline to adopt our proposed rule to prohibit practices that are not commercially reasonable.  Instead, as 
discussed above, we adopt a governing standard that looks to whether consumers or edge providers face 
unreasonable interference or unreasonable disadvantages, and makes clear that the standard is not limited 
to whether a practice is agreeable to commercial parties. 

d. Sponsored Data and Usage Allowances 

151. While our bright-line rule to treat paid prioritization arrangements as unlawful addresses 

(Continued from previous page)  
355 See, e.g., CDT Comments at 19; Free Press Comments at 8-9; Public Knowledge Comments at 31; MLB 
Advanced Media Comments at 2-3; Microsoft Comments at 13-14; Internet Association Comments at 16; Sandoval 
Ex Parte Letter at 2 (asserting that the commercial reasonableness rule would deter investment and Internet 
applications, such as Internet-enabled “Smart beds,” which read a patient’s vital signs and send aggregated data on 
available beds to mass casualty and disaster planners who use this information to determine which hospital has an 
available bed in a burn unit).
356 CDT Comments at 18-19; see also Higher Education and Libraries Reply at 9-10; CDT and ALA Comments at 1.  
In the data roaming context, two commercial entities deal directly with one another to negotiate a fee-for-service 
agreement, and there is a direct business relationship with contractual privity and a purely commercial purpose on 
both sides of the transaction.  Open Internet protections, by contrast, apply to a context where there may be no direct 
negotiation and no direct agreement between key parties.  Moreover, while broadband providers are commercial 
entities with commercial purposes, many of the parties seeking to route traffic to broadband subscribers are not.  
CDT Comments at 18-19; see also AARP Comments at 37 (noting the difficulty of analyzing broadband providers’ 
relationships with millions of different edge providers under a data roaming-style “commercially reasonable” 
rubric).   
357 See, e.g., AARP Comments at 35-38; ADTRAN Comments at 26-28; Internet Association Comments at 16. 
358 See, e.g., Ad Hoc Comments at 21-22 (a commercially reasonable standard “will necessarily be complex, inexact, 
and massively fact-driven”); Consumers Union Reply at 2-3 (commercially reasonable standard is vague and 
unenforceable, and allows individualized negotiations to be left to private parties with motivations that may not 
necessarily be in the interest of consumers); eBay Comments at 4-5. 
359 See, e.g., Tumblr Reply at 10 (“Tumblr cannot afford to engage in what would likely be multi-year challenges 
against the biggest broadband providers, with large legal teams experienced in telecommunications law, simply to 
secure access for its users equal to that of its current, and future, competitors with deeper resources.”); Etsy 
Comments at 7 (arguing that a prohibition on commercially unreasonable transactions “creates an unacceptable level 
of uncertainty for small companies and will be too costly to enforce”); Reddit Comments at 8; Engine Advocacy 
Comments at 15; CodeCombat Comments at 7.
360 See, e.g., Illinois and NY Comments at 5-84; CCIA Reply at 17; i2Coaltion Comments at 10 (“Start-ups that 
require priority service may not be able to bring their product to market without significant outside investment and 
investors will be affected by the increased equity needs of entrepreneurs.”); AAJC Comments at 5 (“A commercially 
reasonable standard where certain forms of prioritization are allowed benefits those with financial resources.  Such 
prioritization would negatively impact many minority entrepreneurs who come from historically disadvantaged 
communities with lower incomes and educational opportunities . . . .”).
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technical prioritization, the record reflects mixed views about other practices, including usage allowances 
and sponsored data plans.  Sponsored data plans (sometimes called zero-rating) enable broadband 
providers to exclude edge provider content from end users’ usage allowances.  On the one hand, evidence 
in the record suggests that these business models may in some instances provide benefits to consumers, 
with particular reference to their use in the provision of mobile services.  Service providers contend that 
these business models increase choice and lower costs for consumers.361  Commenters also assert that 
sophisticated approaches to pricing also benefit edge providers by helping them distinguish themselves in 
the marketplace and tailor their services to consumer demands.362  Commenters assert that such sponsored 
data arrangements also support continued investment in broadband infrastructure and promote the 
virtuous cycle,363 and that there exist spillover benefits from sponsored data practices that should be 

361 See, e.g., T-Mobile Reply at 17 (asserting that its Music Freedom program, which allows consumers to stream 
music without it counting against their data plan, is “innovative” and “pro-consumer” and that “Music Freedom does 
not discriminate among streaming music services”); Verizon Reply at 27-28 (contending that T-Mobile’s Music 
Freedom, along with other similar initiatives, are evidence that consumer choice and competition “have ensured a 
differentiated marketplace”); CTIA Reply at 36; Sandvine Comments at 3-4, 7 (arguing that zero-rated applications 
have helped some people who otherwise could not afford access to some of their favorite services); Telefonica 
Reply at 7; Cequel Reply at 2, 6-7 (“Usage-based billing is not only a fair method of pricing, it is necessary for 
Suddenlink to bring broadband services to the often-remote communities that it serves. . . . If the FCC were to 
restrict usage-based billing, it would be restricting the future of broadband services in the very rural areas where it is 
trying to extend service.”); Verizon Reply at 22 (asserting that usage-based pricing provides a way for consumers 
who are not heavy users to keep their costs down); ITIF Reply at 16 (arguing that zero rating arrangements “are 
likely welfare-enhancing, offering a service that meets consumer demand at a lower price point” and noting that they 
may be structured in an “application neutral” manner that “allow[s] consumers to continue to access new 
innovations at the edge”); Verizon Comments at 30-31, 34 (asserting that arrangements that address only pricing 
could make service cheaper for end users, enabling them to access more content when and where they want it, and 
could provide a way for interested content providers to promote and encourage use of their services”); Free State 
Reply at 3-4, 13; Syntonic Wireless Reply at 9; GAO Report at 26  (explaining that participants in all eight groups 
agreed that they would be more likely to access content that does not count toward their data limits than content that 
does).
362 See, e.g., USTelecom Reply at 46-47; Verizon Comments at 29-36; Ericsson Comments at 6-8, 14; ICLE & 
TechFreedom Comments at 16-41; ITIF Comments at 13-15; ARRIS Comments at 7-10; ADTRAN Reply at 5-13; 
Qualcomm Comments at 8-9; Sandvine Comments at 6-8; Free State Reply at 14-15 (“[T]he reality is that in order 
for the ‘next Google’ or the ‘next Facebook’ to compete against those well-entrenched giants, the putative new 
entrant might well be looking to negotiate some arrangement with a service provider that will give it a fighting 
chance of competing with the entrenched giants by differentiating itself.”); Syntonic Wireless Reply at 9-10 
(explaining that sponsored content is a way to differentiate one’s product from the competition, and thus adds an 
additional plane of competition within edge provider markets); AT&T Reply at 77-78; CTIA Reply at 34-35 (“As 
the CEO of music streaming site Grooveshark remarked when T-Mobile added the company to the list of supported 
services, Music Freedom helps make little-known offerings available to a wider customer base[.]”); Telefonica 
Reply at 7; Letter from Susie Kim Riley, CEO, Aquto, Harjot Saluja, CEO, DataMi, Scott Schill, Producer, BBA 
Studios, Sam Gadodia, CEO LotusFlare, Gary Greenbaum, CEO, Syntonic, and Mike Nasco, CEO, Wazco, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 et al., at 1 (filed Jan. 22, 2015) (“Sponsored data and 
zero-rating arrangements hold great promise for content and edge providers, whether they are new entrants or 
incumbents, who can use them to promote innovative offerings, attract new customers, and grow a robust subscriber 
base.”).
363 See, e.g., Verizon Comments at 31; Alcatel-Lucent Comments at 23-24 (asserting that sponsored data plans give 
consumers the opportunity to experience better service at no personal cost, which could facilitate a consumer 
experiencing the value of higher-tier service and adopting that higher-tier going forward” and that “[t]his increased 
consumer adoption would benefit the entire broadband ecosystem”); AT&T Reply at 77-79 (sponsored data plans 
can promote Internet openness by encouraging consumers to explore mobile online applications and content that 
they might otherwise not use); Verizon Reply at 22 (explaining that usage-based pricing promotes broadband 
adoption by “enabling customers to pay only for the services they wish to use, without having to subsidize higher-

(continued….)
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considered.364  On the other hand, some commenters strongly oppose sponsored data plans, arguing that 
“the power to exempt selective services from data caps seriously distorts competition, favors companies 
with the deepest pockets, and prevents consumers from exercising control over what they are able to 
access on the Internet,” again with specific reference to mobile services.365  In addition, some commenters 
argue that sponsored data plans are a harmful form of discrimination.366  The record also reflects concerns 
that such arrangements may hamper innovation and monetize artificial scarcity.367 

152. We are mindful of the concerns raised in the record that sponsored data plans have the 
potential to distort competition by allowing service providers to pick and choose among content and 
application providers to feature on different service plans.368  At the same time, new service offerings, 
depending on how they are structured, could benefit consumers and competition.  Accordingly, we will 
look at and assess such practices under the no-unreasonable interference/disadvantage standard, based on 
the facts of each individual case, and take action as necessary.

153. The record also reflects differing views over some broadband providers’ practices with 

end users”); CWA/NAACP Comments at 16-18; National Minority Organization Comments at 9; Free State Reply 
at 4, 13; CenturyLink Comments at 5-7 (“A two-sided market approach ensures that the costs of content and 
applications causing greater bandwidth consumption are ultimately passed on to the subscribers who use those 
services, ensures that adequate pricing signals are communicated to edge providers and, overall, produces the 
optimal economic outcome.”). 
364 See Sandvine Comments at 6-7; Roslyn Layton Reply at 4 (“[A] content provider may want to subsidize the 
delivery of its content so that it can maximize viewing and viewers.  We see this in the case of a health provider 
which wants to ensure that low-income pregnant women watch a series of pre-natal videos, a preventative form of 
health care that improves infant and mother outcomes.  Similarly a health care provider would be willing to 
subsidize a mobile subscription of its members to encourage adoption of preventative health care and monitoring 
tools.  The cost of avoiding an adverse health event is well worth the price of a broadband subscription.  The health 
care member benefits with better health outcome and the health care provider reduces costs.”). 
365 Consumers Union Reply at 5; NPR Comments at 11 (arguing that such sponsored services and data caps 
discourage “consumers from using their mobile devices to access the vital content provided by public radio via 
websites and apps”); Letter from John Bergmayer, Public Knowledge to Marlene H. Dortch, Secretary, FCC, MB 
Docket Nos. 14-57, 14-90, GN Docket Nos. 14-28, 10-127, 09-191, 13-5, 12-353, 09-51, WC Docket Nos. 07-52, 
10-90, 96-45, 06-122, at 3 (filed Nov. 13, 2014) (“Mobile users’ behavior is shaped in part by billing practices and 
pricing structures.  As Horrigan finds, ‘among the 55% of smartphone users with a data cap, more than half – 52% – 
have altered their online behavior because of the cap – either by not doing some online activities out of concern for 
hitting the limit or by waiting until they were in Wi-Fi range.’”).  
366 See, e.g., CFA Comments at 39 (describing AT&T’s sponsored data plan on its mobile network as a form of 
discrimination); Consumers Union Comments at 13 (explaining that “[e]xempting certain affiliated services from 
data caps does not provide consumers with a meaningful choice.  Instead, it pushes them to watch affiliated content 
out of fear that doing otherwise will count against their monthly caps and result in either overage charges or slower 
speeds”).
367 See, e.g., Public Knowledge Comments at 21 (recounting concerns about harming innovation in relation to 
AT&T’s “sponsored data” plan and T-Mobile’s recently announced “Music Freedom” service); id. at 53 (arguing 
that “AT&T’s Sponsored Data program allows it to monetize artificial scarcity and creates a disincentive to increase 
caps over time”); WGAW Reply at 36-37 (explaining that sponsored data services require “content providers and 
applications to pay for the data usage, but does nothing to address the capacity constraints so widely touted as 
problematic by wireless carriers”); Letter from Ademir Antonio Pereira, Jr. to Marlene H. Dortch, Secretary, FCC, 
GN Docket Nos. 14-28, 09-191, Attach. at 7-8 (filed Feb. 19, 2015).
368 See supra para. 151; see also Public Knowledge Comments at 21, 53-54.
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respect to usage allowances (also called “data caps”).369  Usage allowances place limits on the volume of 
data downloaded by the end user during a fixed period.  Once a cap has been reached, the speed at which 
the end user can access the Internet may be reduced to a slower speed, or the end user may be charged for 
excess data.370  Usage allowances may benefit consumers by offering them more choices over a greater 
range of service options, and, for mobile broadband networks, such plans are the industry norm today, in 
part reflecting the different capacity issues on mobile networks.371  Conversely, some commenters have 
expressed concern that such practices can potentially be used by broadband providers to disadvantage 
competing over-the-top providers.372  Given the unresolved debate concerning the benefits and drawbacks 
of data allowances and usage-based pricing plans,373 we decline to make blanket findings about these 
practices and will address concerns under the no-unreasonable interference/disadvantage on a case-by-
case basis.  

3. Transparency Requirements to Protect and Promote Internet Openness

154. In this section, we adopt enhancements to the existing transparency rule, which covers 
both content and format of disclosures by providers of broadband Internet access service.  As the 
Commission has previously noted, disclosure requirements are among the least intrusive and most 
effective regulatory measures at its disposal.374  We find that the enhanced transparency requirements 

(Continued from previous page)  
369 See, e.g., CWA/NAACP Comments at 18-19; CFA Comments at 39 (expressing concern regarding Comcast’s 
exemption of Xfinity online video app on Xbox and TiVo from data caps in 2012); Consumers Union Comments at 
8; NPR Comments at 11; Nokia Comments at 8-10 (stating that “[t]he existence of data caps impacts content and 
OTT companies because these entities see a decline in traffic to their websites, applications, and other service 
platforms as the month progresses due to rationing by the consumer”); Public Knowledge Comments at 48-60 
(asserting that usage-based billing could enable broadband providers to create metered and unmetered lanes, 
supposedly no different than the fast and slow lanes feared with paid prioritization); Roku Comments at 8; 
Telecommunications for the Deaf and Hard of Hearing et al Comments at iii, 15 (urging the Commission “to 
consider the disproportionate impact of data caps on people who are deaf or hard of hearing, who depend on data-
intensive applications for basic communications”); T-Mobile Reply at 14-16 (describing consumer benefits of its 
“Simple Choice” plan); Writers Guild of America East and AFL-CIO Comments at 25; Tumblr Reply at 2.
370 See, e.g., U.S. Government Accountability Office, Report, Broadband Internet: FCC Should Track the 
Application of Fixed Internet Usage-Based Pricing and Help Improve Consumer Education, GAO-15-108, at 8 
(Nov. 2014) (GAO Report).
371 See, e.g., T-Mobile Reply at 14-16 (noting that customers on T-Mobile’s Simple Choice plan “can choose plans 
with unlimited high-speed data, or an allotment of high-speed data with unlimited data at 2G speeds after their 
allotment is used” and arguing that such plans are designed to “allow subscribers to decide what price they want to 
pay for what service, and still use as much mobile data as they want without incurring overage charges . . .”).
372 See, e.g., Public Knowledge Comments at 51-52; Consumer’s Union Reply at 5 (“If the largest mobile carriers 
exempt certain uses from their data caps, the effect is to push consumers to watch affiliated content out of fear that 
doing otherwise will count against their monthly caps.”).
373 Regarding usage-based pricing plans, there is similar disagreement over whether these practices are beneficial or 
harmful for promoting an open Internet.  Compare Bright House Comments at 20 (“Variable pricing can serve as a 
useful technique for reducing prices for low usage (as Time Warner Cable has done) as well as for fairly 
apportioning greater costs to the highest users.”) with Public Knowledge Comments at 58 (“Pricing connectivity 
according to data consumption is like a return to the use of time.  Once again, it requires consumers keep meticulous 
track of what they are doing online.  With every new web page, new video, or new app a consumer must consider 
how close they are to their monthly cap. . . . Inevitably, this type of meter-watching freezes innovation.”), and ICLE 
& TechFreedom Policy Comments at 32 (“The fact of the matter is that, depending on background conditions, either 
usage-based pricing or flat-rate pricing could be discriminatory.”).    
374 See 2014 Open Internet NPRM, 29 FCC Rcd at 5585, para. 66; see also, e.g., Howard Beales, Richard Craswell 
& Steven C. Salop, The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491 at 513 (1981); Howard 

(continued….)
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adopted in the present Order serve the same purposes as those required under the 2010 Open Internet 
Order:  providing critical information to serve end-user consumers, edge providers of broadband products 
and services, and the Internet community.  The transparency rule, including the enhancements adopted 
today, also will aid the Commission in enforcing the other open Internet rules and in ensuring that no 
service provider can evade them through exploitation of narrowly-drawn exceptions for reasonable 
network management or through evasion of the scope of our rules.  

155. In the 2014 Open Internet NPRM, we tentatively concluded that we should enhance the 
existing transparency rule for end users, edge providers, the Internet community, and the Commission to 
have the information they need to understand the services they receive and to monitor practices that could 
undermine the open Internet. 375  The NPRM sought comment on a variety of possible enhancements, 
including whether to require tailored disclosures for specific constituencies (end users, edge providers, the 
Internet community); ways to make the content and format of disclosures more accessible and 
understandable to end users; specific changes to disclosures for network practices that would benefit edge 
providers; whether there are more effective or more comprehensive ways to measure network 
performance; whether to require providers to disclose meaningful information regarding source, location, 
speed, packet loss, and duration of congestion; and whether and how any enhancements should apply to 
mobile broadband providers in a manner different from their application to fixed broadband providers.376

156. Based on the record compiled in response to those proposals, below we set forth targeted, 
incremental enhancements to the existing transparency rule.  We first recap the existing transparency rule, 
which forms the baseline off of which we build today.  Having established that baseline, we describe 
specific enhancements—including refinements and expansions in the required disclosures of commercial 
terms, performance characteristics, and network practices; adoption of a requirement that broadband 
providers notify end users directly if their individual use of a network will trigger a network practice, 
based on their demand prior to a period of congestion, that is likely to have a significant impact on the use 
of the service.  We then address a request to exempt small providers from enhancements to the 
transparency rule, discuss the relationship of the enhancements to the existing transparency rule, and note 
the role that we anticipate further guidance from Commission staff will continue to play in applying the 
transparency rule in practice.  Lastly, we adopt a voluntary safe harbor (but not a requirement) for a 
standalone disclosure format that broadband providers may use in meeting the existing requirement to 
disclose information that meets the needs of end users.  

a. The Existing Transparency Rule 

157. The D.C. Circuit in Verizon upheld the transparency rule, which remains in full force, 
applicable to both fixed and mobile providers.377  In enhancing this rule, we build off of the solid 

(Continued from previous page)  
Beales, Richard Craswell & Steven C. Salop, Information Remedies for Consumer Protection, 71 Am. Econ. Rev. 
410 at 411 (Papers & Proceedings, May 1981); Alissa Cooper, How Regulation and Competition Influence 
Discrimination in Broadband Traffic Management:  A Comparative Study of Net Neutrality in the United States and 
United Kingdom, at Section 2.4.3 (Sept. 2013), http://www.alissacooper.com/phd-thesis/ (“A policy of requiring 
ISPs to publicly disclose the details of their traffic management practices, whether combined with additional 
regulation or not, has enjoyed widespread support.”) (Cooper Thesis); see also Letter from Kathleen Grillo, Senior 
Vice President, Federal Regulatory Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 12-
269, 14-28, at 1 (filed Mar. 24, 2014) (arguing that “the Commission should rely primarily on consumer choice, 
competition, and transparency to guide Commission policy”) (emphasis added).
375 2014 Open Internet NPRM, 29 FCC Rcd at 5586, para. 67.
376 Id. at 5586-92, paras. 68, 72, 76, 80, 83, 84-85.
377 See Verizon, 740 F.3d at 659.  In the 2014 Open Internet NPRM, we concluded that “we have ample authority not 
only for our existing transparency rules, but also for the enhanced transparency rules we propose today, whether the 

(continued….)
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foundation established by the Open Internet Order.  In that Order, the Commission concluded that 
effective disclosure of broadband providers’ network management practices, performance, and 
commercial terms of service promotes competition, innovation, investment, end-user choice, and 
broadband adoption.378  As a result, the Commission adopted a transparency rule requiring both fixed and 
mobile providers to “publicly disclose accurate information regarding the network management practices, 
performance, and commercial terms” of their broadband Internet access service.379  The rule specifies that 
such disclosures be “sufficient for consumers to make informed choices regarding the use of such services 
and for content, application, service, and device providers to develop, market, and maintain Internet 
offerings.”380  

158. The 2010 Open Internet Order went on to provide guidance on both the information to be 
disclosed and the method of disclosure.381  Within each category of required disclosure (network 
management practices, performance characteristics, and commercial terms), the Open Internet Order 
described the type of information to be disclosed.  For example, under performance characteristics, the 
Commission specified, among other things, disclosure of “expected and actual access speed and latency” 
as well as the “impact of specialized services.”382  All disclosures were required to be made “timely and 
prominently[,] in plain language accessible to current and prospective end users and edge providers, the 
Commission, and third parties who wish to monitor network management practices for potential 
violations of open Internet principles.”383   

159. In 2011 and 2014, Commission staff provided guidance on interpreting the transparency 
rule.  For example, in addition to other points, the 2011 guidance issued by the Enforcement Bureau and 
Office of General Counsel (2011 Advisory Guidance) described the means by which fixed and mobile 
broadband providers should meet the requirement to disclose actual performance of the broadband 
Internet access services they offer and to disclose network management practices, performance, 
characteristics, and commercial terms “at the point of sale.”384  The 2011 Advisory Guidance also clarified 
the statement in the Open Internet Order that effective disclosures “will likely include some or all of the” 
information listed in paragraphs 56 and 98, but also that the list was “not necessarily exhaustive, nor is it 
a safe harbor,” and that “there may be additional information, not included [in paragraphs 56 and 98], that 
should be disclosed for a particular broadband service to comply with the rule in light of relevant 
circumstances.”385  Acknowledging the concern of some providers that “they could be liable for failing to 
disclose additional types of information that they may not be aware are subject to disclosure,” the 2011 

Commission ultimately relies on section 706, Title II, or another source of legal authority.”  See 2014 Open Internet 
NPRM, 29 FCC Rcd at 5585, para. 65.
378 See 2010 Open Internet Order, 25 FCC Rcd at 17938-39, para. 56 (concluding that effective disclosures will 
include information concerning:  (1) network practices, including, for example, congestion management and security 
measures; (2) performance characteristics, including a general description of system performance (such as speed and 
latency); and (3) commercial terms, including pricing, privacy policies, and redress options).
379 Id. at 17937, para. 54; see also 47 C.F.R. § 8.3.
380 47 C.F.R. § 8.3.  
381 See 2010 Open Internet Order, 25 FCC Rcd at 17938-40, 17959, paras. 56-57, 98. 
382 Id. at 17939, para. 56.
383 Id. 
384 FCC Enforcement Bureau and Office of General Counsel Issue Advisory Guidance for Compliance with Open 
Internet Transparency Rule, GN Docket No. 09-191, WC Docket No. 07-52, Public Notice, 26 FCC Rcd 9411 
(2011) (2011 Advisory Guidance). 
385 Id.; see also 2010 Open Internet Order, 25 FCC Rcd at 17939, para. 56.  
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Advisory Guidance stated that disclosure of the information described in those paragraphs “will suffice 
for compliance with the transparency rule at this time.”386  

160. In an advisory issued in July 2014 (2014 Advisory Guidance), the Enforcement Bureau 
explained that the transparency rule “prevents a broadband Internet access provider from making 
assertions about its service that contain errors, are inconsistent with the provider’s disclosure statement, or 
are misleading or deceptive.”387  Accurate disclosures “ensure that consumers—as well as the 
Commission and the public as a whole—are informed about a broadband Internet access provider’s 
network management practices, performance, and commercial terms.”388  As the 2014 Advisory Guidance 
recognized, the transparency rule “can achieve its purpose of sufficiently informing consumers only if 
advertisements and other public statements that broadband Internet access providers make about their 
services are accurate and consistent with any official disclosures that providers post on their websites or 
make available in stores or over the phone.”389  Thus, “a provider making an inaccurate assertion about its 
service performance in an advertisement, where the description is most likely to be seen by consumers, 
could not defend itself against a Transparency Rule violation by pointing to an ‘accurate’ official 
disclosure in some other public place.”390  Allowing such defenses would undermine the core purpose of 
the transparency rule.

161. Today, we build off of this baseline:  the transparency rule requirements established in 
2010, and interpreted by the 2011 and 2014 Advisory Guidance.  We also take this opportunity to make 
two clarifications to the existing rule.  First, all of the pieces of  information described in paragraphs 56 
and 98 of the Open Internet Order have been required as part of the current transparency rule, and we will 
continue to require the information as part of our enhanced rule.  The only exception is the requirement to 
disclose “typical frequency of congestion,” which we no longer require since it is superseded by more 
precise disclosures already required by the rule, such as actual performance.391  Second, the requirement 
that all disclosures made by a broadband provider be accurate includes the need to maintain the accuracy 
of these disclosures.  Thus, whenever there is a material change in a provider’s disclosure of commercial 
terms, network practices, or performance characteristics, the provider has a duty to update the disclosure 
in a manner that is “timely and prominently disclosed in plain language accessible to current and 
prospective end users and edge providers, the Commission, and third parties who wish to monitor 
network management practices for potential violations of open Internet principles.”392  For these purposes, 
a “material” change is any change that a reasonable consumer or edge provider would consider important 
to their decisions on their choice of provider, service, or application.

b. Enhancing the Transparency Rule

162. We adopt the tentative conclusion in the 2014 Open Internet NPRM to enhance the 

386 2011 Enforcement Advisory Guidance, 26 FCC Rcd at 9416. 
387 FCC Enforcement Advisory, Open Internet Transparency Rule:  Broadband Providers Must Disclose Accurate 
Information to Protect Consumers, Public Notice, 29 FCC Rcd 8606, 8607 (2014) (2014 Advisory Guidance).
388 Id. 
389 Id.
390 Id.
391 2010 Open Internet Order, 25 FCC Rcd at 17938-39, para. 56.
392 Id.  We decline, however, to adopt a specific timeframe concerning the updating of disclosures following a 
material change (e.g., 24 hours).  See 2014 Open Internet NPRM, 29 FCC Rcd at 5593, para. 88 (“In what timeframe 
should the Commission require providers to report . . . changes in their traffic management policies to the 
Commission?”).  
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existing transparency rule in certain respects.  We conclude that enhancing the existing transparency rule 
as described below will better enable end-user consumers to make informed choices about broadband 
services by providing them with timely information tailored more specifically to their needs, and will 
similarly provide edge providers with the information necessary to develop new content, applications, 
services, and devices that promote the virtuous cycle of investment and innovation.393  

(i) Enhancements to Content of Required Disclosures

163. As noted above, the existing transparency rule requires specific disclosures with respect 
to network practices, performance characteristics, and commercial terms.394  As we noted in the 2014 
Open Internet NPRM, the Commission has continued to receive numerous complaints from consumers 
suggesting that broadband providers are not providing information that end users and edge providers need 
to receive.395  We noted that consumers continue to express concern that the speed of their service falls 
short of advertised speeds, that billed amounts are greater than advertised rates, and that consumers are 
unable to determine the source of slow or congested service.396  In addition, we noted that end users are 
often surprised that broadband providers slow or terminate service based on “excessive use” or based on 
other practices, and that consumers report confusion regarding data thresholds or caps.397  Further, the 
need for enhanced transparency is bolstered by the needs of certain user groups who rely on broadband as 
their primary avenue for communications, such as people with disabilities.398  These enhancements will 
also serve edge providers.  The record supports our conclusions that more specific and detailed 
disclosures are necessary to ensure that edge providers can “develop, market, and maintain Internet 
offerings.”399  Such disclosures will also help the wider Internet community monitor provider practices to 
ensure compliance with our Open Internet rules and providers’ own policies.

164. Commercial Terms.  The existing transparency rule defines the required disclosure of 
“commercial terms” to include pricing, privacy policies, and redress options.  While we do not take 
additional action concerning the requirement to disclose privacy policies and redress options, the record 
demonstrates need for specific required disclosures about price and related terms.  In particular, we 
specify the disclosures of commercial terms for prices, other fees, and data caps and allowances as 
follows:

393 See, e.g., Organization for Economic Co-operation and Development, Enhancing Competition in 
Telecommunications: Protecting and Empowering Consumers, Directorate for Science, Technology and Industry, 
Committee for Information, Computer and Communications Policy at 4 (2008),  
http://www.oecd.org/dataoecd/25/2/40679279.pdf (stating that informed consumers “are necessary to stimulate 
firms to innovate, improve quality and compete in terms of price.  In making well-informed choices between 
suppliers, consumers not only benefit from competition, but they initiate and sustain it.”); Comcast Comments at 15-
16 (noting that some of the transparency enhancements suggested in the NPRM could support the “virtuous circle”); 
EFF Comments at 26 (discussing the importance of information from broadband providers in order to develop new 
applications and protocols); iClick2Media Comments at 19 (noting that greater communication with end users 
would allow end users to become active in the virtuous circle); Koning Comments at 18 (noting that without 
transparency, forms of Internet encryption widely used today “would not be possible”).
394 2010 Open Internet Order, 25 FCC Rcd at 17938-39, para. 56.
395 2014 Open Internet NPRM, 29 FCC Rcd at 5586-87, para. 69.
396 Id.
397 Id.
398 See, e.g., TDI Comments at 2-4.
399 See, e.g., EFF Comments at 26; Microsoft Comments at 31; Telecommunications for the Deaf and Hard of 
Hearing Comments at 3; Vonage Comments at 28.
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 Price – the full monthly service charge.  Any promotional rates should be clearly noted 
as such, specify the duration of the promotional period, and note the full monthly service 
charge the consumer will incur after the expiration of the promotional period.400

 Other Fees – all additional one time and/or recurring fees and/or surcharges the 
consumer may incur either to initiate, maintain, or discontinue service, including the 
name, definition, and cost of each additional fee.401  These may include modem rental 
fees, installation fees, service charges, and early termination fees, among others.

 Data Caps and Allowances – any data caps or allowances that are a part of the plan the 
consumer is purchasing, as well as the consequences of exceeding the cap or allowance 
(e.g., additional charges, loss of service for the remainder of the billing cycle).

To be clear, these disclosures may have been required in certain circumstances under the existing 
transparency rule in order to provide information “sufficient for consumers to make informed choices.” 
Here, we now require that this information always be disclosed.  In addition, per the current rule, 
disclosures of commercial terms shall also include the provider’s privacy policies (“[f]or example, 
whether network management practices entail inspection of network traffic, and whether traffic 
information is stored, provided to third parties, or used by the carrier for non-network management 
purposes”) and redress options (“practices for resolving end-user and edge provider complaints and 
questions”).402

165. Performance Characteristics.  The existing transparency rule requires broadband 
providers to disclose accurate information regarding network performance for each broadband service 
they offer.403  This category includes a service description (“[a] general description of the service, 
including the service technology, expected and actual access speed and latency, and the suitability of the 
service for real-time applications”) and the impact of specialized services (“[i]f applicable, what 
specialized services, if any, are offered to end users, and whether and how any specialized services may 
affect the last-mile capacity available for, and the performance, or broadband Internet access service”).404  

166. With respect to network performance, we adopt the following enhancements:

 The existing transparency rule requires disclosure of actual network performance.405  In 
adopting that requirement, the Commission mentioned speed and latency as two key 

400 See Charter Comments at 23 (noting that Charter’s website  “explains when promotional rates will revert  to 
standard rates”).
401 See IL and NY Comments at 11-12 (“[T]he transaction costs [to the consumer] of changing service in order to 
avoid pay-for-priority or individualized agreements can be substantial.  They include early-termination fees, 
installation fees, finding an alternative broadband Internet service provider and comparing speeds . . . .”).  The 
Commission agrees that the magnitude of these fees bears on consumer decision-making when choosing or 
switching providers.  As a result, the provision of explicit information regarding these fees by providers both 
promotes competition and assists in consumer decision making.
402 2010 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
403 Id.; 2011 Advisory Guidance, 26 FCC Rcd 9411.
404 2010 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
405 See Id. at 17939, para. 56; 2011 Advisory Guidance, 26 FCC Rcd at 9414.
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measures.406  Today we include packet loss as a necessary part of the network 
performance disclosure.407

 We expect that disclosures to consumers of actual network performance data should be 
reasonably related to the performance the consumer would likely experience in the 
geographic area in which the consumer is purchasing service.408

 We also expect that network performance will be measured in terms of average 
performance over a reasonable period of time and during times of peak usage.409

 We clarify that, for mobile broadband providers, the obligation in the existing 
transparency rule to disclose network performance information for “each broadband 
service” refers to separate disclosures for services with each technology (e.g., 3G and 
4G).  Furthermore, with the exception of small providers, mobile broadband providers 
today can be expected to have access to reliable actual data on performance of their 
networks representative of the geographic area in which the consumer is purchasing 
service—through their own or third-party testing—that would be the source of the 
disclosure.410  Commission staff also continue to refine the mobile MBA program, which 

406 2010 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
407 See, e.g., AARP Comments at 49 (stating that information regarding packet loss could be useful to consumers if 
accessible); EFF Comments at 29 (calling for inclusion of packet loss in disclosures); Online Publishers Association 
Comments at 8-9 (supporting the inclusion of packet loss in disclosures); TechAmerica Comments at 5-6 
(supporting the inclusion of packet loss); see also BITAG Congestion Report at 12 (discussing delay intolerant 
applications).
408 See, e.g., Cogent Remand PN Comments at 13 (“Without more localized data, consumers will not have 
meaningful information on which to base choices concerning local broadband service, and broadband providers will 
not be incentivized to offer higher quality serves in all areas.”); See Letter from Dr. Jeremy Gillula, Electronic 
Frontier Foundation, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Oct. 30, 2014) (“We 
also suggested that if a national ISP has significantly different performance in different metropolitan or other 
geographical areas, then the ISP should be required to report its metrics separately for each of those areas.”); id. at 3 
(“[I]t would be useful if mobile broadband ISPs provided additional disclosures (particularly metrics like throughput 
and packet loss) broken down by geographical area . . . .”).
409 We recognize that parties have expressed concern about providing disclosures about network performance on a 
real-time basis.  See Letter from Scott K. Bergmann, Vice Pres. Reg. Affairs, CTIA to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28, at 2 (filed Jan. 15, 2015).  The enhancements to the transparency rule we adopt today 
do not include such a requirement.  See, e.g., WGAW Comments at 18 (calling for disclosure of actual speeds at 
peak times); see also FCC’s Office of Engineering and Technology and Consumer & Governmental Affairs Bureau, 
2014 Measuring Broadband America Fixed Broadband Report: A Report on Consumer Fixed Broadband 
Performance in the US at 5 (2014), http://data.fcc.gov/download/measuring-broadband-america/2014/2014-Fixed-
Measuring-Broadband-America-Report.pdf (stating that download and upload speeds are measured by average 
throughput over a 5 second time window, and defining the peak usage period for fixed broadband as between 7:00 
p.m. and 11:00 p.m. local time).  Given that the performance of mobile broadband networks is subject to a greater 
array of factors than fixed networks, we note that disclosure of a range of speeds may be more appropriate for 
mobile broadband consumers.
410 Per the 2011 Advisory Guidance, those mobile broadband providers that “lack reasonable access” to reliable 
information on their network performance metrics may disclose a “Typical Speed Range (TSR)” to meet the 
requirement to disclose actual performance.  See 2011 Advisory Guidance, 26 FCC Rcd at 9415-16.  In any event, 
we expect that mobile broadband providers’ disclosure of actual performance data will be based on accepted 
industry practices and principles of statistical validity.  

http://data.fcc.gov/download/measuring-broadband-america/2014/2014-Fixed-Measuring-Broadband-America-Report.pdf
http://data.fcc.gov/download/measuring-broadband-america/2014/2014-Fixed-Measuring-Broadband-America-Report.pdf
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could at the appropriate time be declared a safe harbor for mobile broadband providers. 411

We decline to otherwise codify specific methodologies for measuring the “actual performance” required 
by the existing transparency rule.  We find that, as in 2010, there is benefit in permitting measurement 
methodologies to evolve and improve over time, with further guidance from Bureaus and Offices—like in 
2011—as to acceptable methodologies.412  We delegate authority to our Chief Technologist to lead this 
effort.  

167. In addition, the existing rule concerning performance characteristics requires disclosure 
of the “impact” of specialized services, including “what specialized services, if any, are offered to end 
users, and “whether and how any specialized services may affect the last-mile capacity available for, and 
the performance of, broadband Internet access service.”413  As discussed below, today we more properly 
refer to these services as “non-BIAS data services.”  Given that the Commission will closely scrutinize 
offerings of non-BIAS data services and their impact on competition, we clarify that in addition to the 
requirements of the existing rule concerning what was formerly referred to as “specialized services,”  
disclosure of the impact of non-BIAS data services includes a description of whether the service relies on 
particular network practices and whether similar functionality is available to applications and services 
offered over broadband Internet access service.414

168. The 2014 Open Internet NPRM  tentatively concluded that we should require that 
broadband providers disclose meaningful information regarding the source, location, timing, speed, 
packet loss, and duration of network congestion. 415  As discussed above, we continue to require disclosure 
of actual network speed and latency (as in 2010), and also require disclosure of packet loss.  We decline 
at this time to require disclosure of the source, location, timing, or duration of network congestion, noting 

(Continued from previous page)  
411 Participation in the Measuring Broadband America (MBA) program continues to be a safe harbor for fixed 
broadband providers in meeting the requirement to disclose actual network performance.  The 2011 Advisory 
Guidance further stated that fixed providers that choose not to participate in MBA may measure and disclose 
performance of their broadband offerings using the MBA’s methodology, internal testing, consumer speed data, or 
other data, including reliable, relevant data from third-party sources.  See 2011 Advisory Guidance, 26 FCC Rcd at 
9415.  Various software-based broadband performance tests are available as potential tools for end users and 
companies to estimate actual broadband performance.  See, e.g., FCC, Speed Test App, 
http://www.fcc.gov/measuring-broadband-america/mobile (last visited Feb. 24, 2015); Ookla, Speedtest.net 
http://www.speedtest.net (last visited Feb. 24, 2015); MLab, Internet Measurement Tools, 
http://www.measurementlab.net/tests (last visited Feb. 24, 2015); Assia, CloudCheck, http://forum.cloudcheck.net 
(last visited Feb. 24, 2015).  See also Letter from Gerard J. Waldron, counsel to Adaptive Spectrum and Signal 
Alignment, Inc. (ASSIA), to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 (filed Jan. 28, 2015) 
(discussing a particular application, CloudCheck, which ASSIA reports “measures and monitors broadband speeds 
and throughout, and . . . can report to consumers and other interested parties information about the performance of 
consumers’ internet connectivity”).  As noted above, we anticipate that the measurement methodology used for the 
MBA project will continue to be refined, which in turn will enhance the effectiveness of network performance 
disclosures generally.  See, e.g., ACA Comments at 36 (stating that the MBA program is achieving its aims); 
CenturyLink Comments at 25-27 (noting the significant transparency through MBA participation); Frontier 
Comments at 7 (suggesting making greater use of the MBA program).
412 We expect that acceptable methodologies will be grounded in commonly accepted principles of scientific 
research, good engineering practices, and transparency. See FCC’s Office of Engineering and Technology and 
Consumer & Governmental Affairs Bureau, Measuring Broadband America Policy on Openness and Transparency, 
http://www.fcc.gov/measuring-broadband-america/openness-transparency-policy (last visited Feb. 21, 2015).
413 2010 Open Internet Order, 25 FCC Rcd at 17939, para. 56.
414 See infra Section III.D.3.; see also BITAG Congestion Report at 43 (discussing transparency).
415 See 2014 Open Internet NPRM, 29 FCC Rcd at 5591, para. 83.

http://www.fcc.gov/measuring-broadband-america/mobile
http://www.speedtest.net/
http://www.measurementlab.net/tests
http://forum.cloudcheck.net/
http://www.fcc.gov/measuring-broadband-america/openness-transparency-policy


Federal Communications Commission FCC 17-166

310

that congestion may originate beyond the broadband provider’s network and the limitations of a 
broadband provider’s knowledge of  some of these performance characteristics.416  We also asked whether 
the Commission should expand its transparency efforts to include measurement of other aspects of 
service. 417  We decline at this time to require disclosure of packet corruption or jitter, noting that 
commenters expressed concerns regarding the difficulty of defining metrics for such performance 
characteristics.418

169. Network Practices.  The existing transparency rule requires disclosure of network 
practices, including specific disclosures related to congestion management, application-specific behavior, 
device attachment rules, and security.419  Today, in recognition of significant consumer concerns 
presented in the record, we further clarify that disclosure of network practices shall include practices that 

(Continued from previous page)  
416 Short-term congestion occurs whenever instantaneous demand exceeds capacity.  See BITAG Congestion Report 
at 4-5.  Since demand often consists of the aggregation of a large number of users’ traffic, it is technologically 
difficult to determine the sources of each component of the aggregate traffic.  See, e.g., ACA Comments at 40; 
AT&T Comments at 88; Charter Comments at 27 (noting that ISPs can monitor only a portion of the transmission 
path); Letter from Steven F. Morris, Vice Pres. and Gen. Counsel, NCTA, to Marlene H. Dortch, Secretary, FCC, 
GN Docket No. 14-28, at 2 (filed Jan. 21 2015) (“As the Commission has acknowledged, the performance 
experienced by a consumer is affected by many factors beyond the control of an ISP.”); Cox Comments at 20-21; 
WISPA Comments at 16 (“In addition, the source of congestion at a given time may not be clear to the broadband 
provider, especially if the congestion results from events occurring outside the local broadband network. As a result, 
broadband providers will simply default to general language listing all of the possible sources of congestion, which 
solves no purpose other than to make disclosure requirements confusing and meaningless.”).
417 See 2014 Open Internet NPRM, 29 FCC Rcd at 5588, para. 73.
418 See, e.g., AT&T Comments at 89 (“[R]equiring more technical disclosures would not yield meaningful benefits 
to edge providers or device manufacturers, because there is no single industry-accepted meaning or method of 
measurement for broadband metrics like corruption and jitter.”).  Furthermore, corrupted packets may be included in 
the packet loss performance characteristic.
419 2010 Open Internet Order, 25 FCC Rcd at 17938-39, para. 56 (elaborating upon each of these subcategories as 
follows:  (1) congestion management (“If applicable, descriptions of congestion management practices; types of 
traffic subject to practices; purposes served by practices; practices’ effects on end users’ experience; criteria used in 
practices, such as indicators of congestion that trigger a practice, and the typical frequency of congestion; usage 
limits and the consequences of exceeding them; and references to engineering standards, where appropriate”); (2) 
application-specific behavior (“If applicable, whether and why the provider blocks or rate-controls specific protocols 
or protocol ports, modifies protocol fields in ways not prescribed by the protocol standard, or otherwise inhibits or 
favors certain applications or classes of applications”); (3) device attachment rules (“If applicable, any restrictions 
on the types of devices and any approval procedures for devices to connect to the network”); and (4) security (“If 
applicable, practices used to ensure end-user security or security of the network, including types of triggering 
conditions that cause a mechanism to be invoked (but excluding information that could reasonably be used to 
circumvent network security)”); see id. at 17959, para. 98 (specifying certain application-approval and device-
attachment disclosures by mobile broadband providers, explaining that the transparency rule requires them: “to 
disclose their third-party device and application certification procedures, if any; to clearly explain their criteria for 
any restrictions on use of their network; and to expeditiously inform device and application providers of any 
decisions to deny access to the network or of a failure to approve their particular devices or applications”).  
Additionally, “mobile broadband providers should follow the guidance the Commission provided to licensees of the 
upper 700 MHz C Block spectrum regarding compliance with their disclosure obligations, particularly regarding 
disclosure to third-party application developers and device manufacturers of criteria and approval procedures (to the 
extent applicable).  For example, these disclosures include, to the extent applicable, establishing a transparent and 
efficient approval process for third parties, as set forth in Rule 27.16(d).”  Id.  As discussed above, this information 
remains part of the transparency rule, with the exception of the requirement to disclose the “typical frequency of 
congestion.”
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are applied to traffic associated with a particular user or user group, including any application-agnostic 
degradation of service to a particular end user.420  We also clarify that disclosures of user-based or 
application-based practices should include the purpose of the practice , which users or data plans may be 
affected, the triggers that activate the use of the practice, the types of traffic that are subject to the 
practice, and the practice’s likely effects on end users’ experiences.421  While some of these disclosures 
may have been required in certain circumstances under the existing transparency rule, here we clarify that 
this information should always be disclosed.  These disclosures with respect to network practices are 
necessary: for the public and the Commission to know about the existence of network practices that may 
be evaluated under the rules, for users to understand when and how practices may affect them, and for 
edge providers to develop Internet offerings.

170. The 2014 Open Internet NPRM  asked whether we should require disclosures that permit 
end users to identify application-specific usage or to distinguish which user or device contributed to 
which part of the total data usage.422  We decline at this time to require such disclosures, noting that 
collection of application-specific usage by a broadband provider may require use of deep packet 
inspection practices that may pose privacy concerns for consumers.423

(ii) Enhancements to the Means of Disclosure

171. The existing transparency rule requires, at a minimum, the prominent display of 
disclosures on a publicly available website and disclosure of relevant information at the point of sale.424  
We enhance the rule to require a mechanism for directly notifying end users if their individual use of a 

420  For example, a broadband Internet access service provider may define user groups based on the service plan to 
which users are subscribed, the volume of data that users send or receive over a specified time period of time or 
under specific network conditions, or the location of users.  See infra Sections III.C.1.b; III.D.4.  See also BITAG 
Congestion Report at 18 (discussing user-based congestion management); Microsoft Comments at 31 (discussing the 
need to disclose congestion thresholds that trigger traffic shaping and the consequences of traffic shaping).
421 See infra Section III.D.4.  See also BITAG Congestion Report at 43 (discussing what should be required in 
disclosures of congestion management policies); Broadband Internet Technical Advisory Group, Port Blocking at 
22-23 (2013) http://www.bitag.org/documents/Port-Blocking.pdf (discussing recommendations for disclosure of ISP 
port blocking policies); Microsoft Comments at 31 (recommending disclosure of “types of edge services or 
protocols (if any) the broadband access provider filters, prioritizes, or otherwise treats in a non-neutral manner, 
relative to other types of traffic”); EFF Comments at 29 (requesting “clear warnings about any fast lanes, premium 
services, blocking or filtering that the user will not have a simple and practical way to avoid”); Kentucky Public 
Library Association Comments at 1 (“Consumers should be aware of the ISP’s guidelines on what kind of content 
qualifies as spam and what level of congestion would necessitate limiting certain customer’s bandwidth.”); Online 
Publishers Association Comments at 9 (noting importance of information “about any network management practices 
that may impede [consumers’] ability to access to content or services); Roku Comments at iii (noting that any 
practices or policies that exempt traffic from data caps should be specifically disclosed); TechAmerica Comments at 
5 (supporting the disclosure of any blocking); Vonage Comments at 27-28 (requesting disclosure of all network 
management practice that degrade service capacity); WGAW Comments at 18 (asking for details on congestion 
management policies).
422 See 2014 Open Internet NPRM, 29 FCC Rcd at 5588, para. 73.
423 See, e.g., NCTA Comments at 50 (“Such a requirement likely would necessitate significant use of deep packet 
inspection in an attempt to determine the user  or device responsible for originating or receiving particular Internet 
traffic.”); EFF Comments at 32 (expressing privacy concerns about disclosure of application-specific information).
424 2010 Open Internet Order, 25 FCC Rcd at 17939-40, para. 57.  Broadband providers must actually disclose 
information required for consumers to make an “informed choice” regarding the purchase or use of broadband 
services at the point of sale.  It is not sufficient for broadband providers simply to provide a link to their disclosures.  
See supra Section III.C.3.a.

http://www.bitag.org/documents/Port-Blocking.pdf
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network will trigger a network practice, based on their demand prior to a period of congestion, that is 
likely to have a significant impact on the end user’s use of the service.  The purpose of such notification is 
to provide the affected end users with sufficient information and time to consider adjusting their usage to 
avoid application of the practice.  

(iii) Small Businesses

172. The record reflects the concerns of some commenters that enhanced transparency 
requirements will be particularly burdensome for smaller providers.425  ACA, for example, suggests that 
smaller providers be exempted from the provision of such disclosures.426  ACA states that its member 
companies are complying with the current transparency requirements, which “strike the right balance 
between edge provider and consumer needs for pertinent information and the need to provide ISPs with 
some flexibility in how they disclose pertinent information.”427  We believe that the transparency 
enhancements adopted today are modest in nature.  For example, we have declined to require certain 
disclosures proposed in the 2014 Open Internet NPRM such as the source of congestion, packet 
corruption, and jitter in recognition of commenter concerns with the benefits and difficulty of making 
these particular disclosures.  We also do not require “real-time” disclosures.  These proposed disclosures 
appear to form the bulk of ACA’s concerns.428  Nevertheless, we take seriously the concerns that ACA 
raises and those of smaller broadband providers generally. 

173. Out of an abundance of caution, we grant a temporary exemption for these providers, 
with the potential for that exemption to become permanent.  It is unclear, however, how best to delineate 
the boundaries of this exception.  Clearly, it should include those providers likely to be most 
disproportionately affected by new disclosure requirements.  ACA “acknowledge[s] that Congress and the 
Commission have defined ‘small’ in various ways.”429  One metric to which ACA points is the approach 
that the Commission used in its 2013 Rural Call Completion Order, which excepted providers with 
100,000 or fewer subscriber lines, aggregated across all affiliates, from certain recordkeeping, retention, 

425 See, e.g., ACA Comments at 32-39; Competitive Carrier Association (CCA) Comments at 8-9 (“Expanding the 
current disclosure requirements would also be particularly burdensome on smaller carriers); WISPA Comments at 
15-16; WTA Comments at 8 (“WTA is very concerned about the increased costs and uncertain benefits of the 
proposed enhanced transparency requirements for smaller carriers and their customers.”); Letter from Erin P. 
Fitzgerald, Assistant Regulatory Counsel, Rural Wireless Association, Inc., to Marlene H. Dortch, Secretary, FCC, 
GN Docket Nos. 14-28 at 1 (filed Nov. 14, 2014) (RWA Nov. 14, 2014 Ex Parte Letter) (“While RWA members 
have developed procedures to comply with the Commission’s 2010 transparency and disclosure rules,[footnote 
omitted] engaging in a similar endeavor to comply with new and/or more stringent rules would be costly and further 
strain rural carriers’ limited resources.”); Letter from Stephen E. Coran, Counsel to the Wireless Internet Service 
Providers Association, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 at 8 (filed Feb. 3, 2015) (“To 
avoid the significant effects that would result from the Commission’s proposed rules, the Commission should 
exempt small businesses from any new transparency and reporting obligations.”).
426 See ACA Comments at 39-40 (“any enhanced disclosure rule regarding network congestion . . . should exclude 
‘small providers’”).
427 Letter from Barbara Esbin, Counsel for ACA, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-
127, at 6 (filed Feb. 2, 2015) (ACA Feb. 2, 2015 Ex Parte Letter).
428 Id. at 5-6 (“ACA also discussed the lack of record support for the imposition of any enhanced transparency 
requirements for small ISPs, particularly proposals to maintain a separate set of Open Internet disclosures tailored to 
the needs of edge providers and to disclose, on a real-time basis, information about network congestion and the lack 
of demonstrable benefits that would accrue from such reporting”).  See also id. at 6 (reporting on an ex parte 
meeting in which a representative of an ACA member “confirmed that realtime network congestion disclosures 
would be highly burdensome for a small ISP”).  
429 Id. at 5.
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and reporting rules.430  We adopt this definition for purposes of the temporary exemption that we adopt 
today.  Accordingly, we hereby adopt a temporary exemption from the enhancements to the transparency 
rule for those providers of broadband Internet access service (whether fixed or mobile) with 100,000 or 
fewer broadband subscribers as per their most recent Form 477, aggregated over all the providers’ 
affiliates.431

174. Yet we believe that both the appropriateness of the exemption and the threshold require 
further deliberation.  Accordingly, the exemption we adopt is only temporary.  We delegate to the 
Consumer & Governmental Affairs Bureau (CGB) the authority to determine whether to maintain the 
exemption and, if so, the appropriate threshold for it.  We direct CGB to seek comment on the question 
and to adopt an Order announcing whether it is maintaining an exemption and at what level by no later 
than December 15, 2015.  Until such time, notwithstanding any approval received by the Office of 
Management & Budget for the enhancements adopted today, such enhancements will not apply to 
providers of broadband Internet access service with 100,000 or fewer subscribers.       

175. To be clear, all providers of broadband Internet access service, including small providers, 
remain subject to the existing transparency rule adopted in 2010.  The temporary exemption adopted 
today, and any permanent exemption adopted by CGB, applies only to the enhanced disclosures described 
above.  As ACA states in its request for an exemption for small providers, “[i]rrespective of which 
definition of small that is chosen by the Commission, exempt ISPs would still be required to comply with 
the transparency requirements contained in Section 8.3 of the Commission’s rules today.”432

(iv) Safe Harbor for Form of Disclosure to Consumers

176. The existing transparency rule requires disclosures sufficient both to enable “consumers 
to make informed choices regarding use of [broadband] services” and “content, application, service, and 
device providers to develop, market, and maintain Internet offerings.”433  As in 2010, a central purpose of 
the transparency rule remains to provide information useful to both constituencies.  As we noted in the 
2014 Open Internet NPRM, we are concerned that disclosures are not consistently provided in a manner 
that adequately satisfies the divergent informational needs of all affected parties.  For example, 
disclosures at times are ill-defined; do not consistently measure service offerings, making comparisons 
difficult; or are not easily found on provider websites.434  In the 2014 Open Internet NPRM, we therefore 
proposed requiring separate disclosure statements to meet both the basic informational needs of 
consumers and the more technical needs of edge providers.435  

177. The record reflects concerns, however, as to a requirement to offer tailored disclosures.  
For example, ACA states that disclosures tailored to edge providers “would require small ISPs, who 
manage their own networks and may only have a handful of network operators, engineers, and head end 

430 See Rural Call Completion, WC Docket No. 13-39, Report and Order and Further Notice of Proposed 
Rulemaking, 28 FCC Rcd 16154 (2013) (Rural Call Completion Order).  We also note that one of the entities 
requesting relief from enhanced transparency rules – RWA – is comprised of member companies serving fewer than 
100,000 mobile subscribers.  RWA Nov. 14, 2014 Ex Parte Letter at 1.
431 Cf. Rural Call Completion Order, 28 FCC Rcd at 16164, para. 19.
432 RWA Nov. 14, 2014 Ex Parte Letter at 6. 
433 2010 Open Internet Order, 25 FCC Rcd at 17937, para. 54.
434 See, e.g., Mayor de Blasio et al. Comments at 1 (“Currently, the lack of clear, accurate information results in 
confusion with respect to key service features like download and upload speeds, pricing and usage restrictions.”).
435 2014 Open Internet NPRM, 29 FCC Rcd at 5586, para. 68.
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staff to make onerous expenditures of both personnel hours and financial resources.”436  Bright House 
“question[s] the feasibility of creating disclosures tailored to the varied and potentially unique needs of 
the hundreds of such providers, particularly with no reciprocal obligation.”437  Similarly, Tech Freedom 
and the International Center for Law and Economics assert that “requiring ISPs to tailor their disclosures 
to the various parties the ISPs deal with (i.e., consumers, edge providers, the Internet community, and the 
FCC) greatly increases the burden of complying with these disclosures, especially as such disclosures 
must be periodically updated to reflect changes to ISPs’ network management practices.”438  In light of 
these concerns, we decline to require separate disclosures at this time.  

178. In declining to mandate separate disclosures, however, we do not intend to diminish the 
existing requirement for disclosure of information sufficient for both end users and edge providers.  The 
Commission has not established that a single disclosure would always satisfy the rule; rather, it merely 
stated broadband providers “may be able” to satisfy the transparency rule through a single disclosure.  We 
are especially concerned that in some cases a single disclosure statement may be too detailed and 
technical to meet the needs of consumers, rather than a separate consumer-focused disclosure.  As noted 
in the 2014 Open Internet NPRM, both academic research and the Commission’s experience with 
consumer issues have demonstrated that the manner in which providers display information to consumers 
can have as much impact on consumer decisions as the information itself.439  A stand-alone format has 
proven effective in conveying useful information in other contexts.440  We also note that the OIAC and 
OTI have proposed the use of a label to disclose the most important information to users of broadband 
service.441  In addition, the United Kingdom’s largest Internet service providers agreed to produce a 
comparable table of traffic management information called a Key Facts Indicator.442  

179. Therefore, we are establishing a voluntary safe harbor for the format and nature of the 
required disclosure to consumers.  To take advantage of the safe harbor, a broadband provider must 
provide a consumer-focused, standalone disclosure.  We decline, however, to mandate the exact format 
for such disclosures at this time.443  Rather, we seek the advice of our Consumer Advisory Committee, 
which is composed of both industry and consumer interests, including those representing people with 
disabilities.444  We find that the Committee’s experience with consumer disclosure issues445 makes it an 

436 Letter from Barbara S. Esbin, Counsel for American Cable Association to Marlene H. Dortch, Secretary, FCC, 
GN Docket Nos. 14-28, 10-127, at 4 (filed Jan. 28, 2015).
437 Bright House Comments at 14.
438 Tech Freedom Comments at 12.
439 See 2014 Open Internet NPRM, 29 FCC Rcd at 5587-88, para. 72.
440  See id. at 5588 n.171.
441 See Open Internet Advisory Committee, Open Internet Label Study (Aug. 20, 2013), at   
http://transition.fcc.gov/cgb/oiac/Transparency-Label-Study.pdf (OIAC Label Study); see also New America 
Foundation Broadband Truth-in-Labeling proposal: 
http://newamerica.net/sites/newamerica.net/files/policydocs/NAF_OTI_Broadband_Truth_in_Labeling-09-
2009.pdf.
442 See Ofcom, Improving traffic management transparency: Ofcom sets out steps for ISPs to take (Nov. 2011), 
http://media.ofcom.org.uk/news/2011/improving-traffic-management-transparency/.
443 We note that although we have sought comment on what format would be most effective, the record is lacking on 
specific details as to how such a disclosure should be formatted. 
444 The Committee’s purpose is to make recommendations to the Commission regarding consumer issues within 
Commission’s jurisdiction and to facilitate the participation of consumers (including people with disabilities and 

(continued….)

http://transition.fcc.gov/cgb/oiac/Transparency-Label-Study.pdf
http://newamerica.net/sites/newamerica.net/files/policydocs/NAF_OTI_Broadband_Truth_in_Labeling-09-2009.pdf
http://newamerica.net/sites/newamerica.net/files/policydocs/NAF_OTI_Broadband_Truth_in_Labeling-09-2009.pdf
http://media.ofcom.org.uk/news/2011/improving-traffic-management-transparency/
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ideal body to recommend a disclosure format that should be clear and easy to read—similar to a nutrition 
label—to allow consumers to easily compare the services of different providers.  We believe the CAC is 
uniquely able to recommend a disclosure format that both anticipates and addresses provider compliance 
burdens while ensuring the utility of the disclosures for consumers.446  

180. We direct the CAC to formulate and submit to the Commission a proposed disclosure 
format, based on input from a broad range of stakeholders, within six months of the time that its new 
membership is reconstituted, but, in any event, no later than October 31, 2015.  The disclosure format 
must be accessible to persons with disabilities.  We expect that the CAC will consider whether to propose 
the same or different formats for fixed and mobile broadband providers.  In addition, we expect that the 
CAC will consider whether and how a standard format for mobile broadband providers will allow 
providers to continue to differentiate their services competitively, as well as how mobile broadband 
providers can effectively disclose commercial terms to consumers regarding myriad plans in a manner 
that is not administratively burdensome.  The Commission delegates authority to the Wireline 
Competition Bureau, Wireless Telecommunications Bureau, and Consumer & Governmental Affairs 
Bureau to issue a Public Notice announcing whether the proposed format or formats meet its expectations 
for the safe harbor for making consumer-facing disclosures.  If the format or formats do not meet such 
expectations, the Bureaus may ask the CAC to consider changes and submit a revised proposal for the 
Bureaus’ review within 90 days of the Bureaus’ request.     

181. Broadband providers that voluntarily adopt this format will be presumed to be in 
compliance with the requirement to make transparency disclosures in a format that meets the needs of 
consumers.  Providers that choose instead to maintain their own format—for example, a unitary 
disclosure intended both for consumers and edge providers—will bear the burden, if challenged, of 
explaining how a single disclosure statement meets the needs of both consumers and edge providers.  To 
be clear, use of the consumer disclosure format is a safe harbor with respect to the format of the required 
disclosure to consumers.  A broadband provider meeting the safe harbor could still be found to be in 
violation of the rule, for example, if the content of that disclosure (e.g., prices) is misleading or 
inaccurate, or the provider makes misleading or inaccurate statements in another context, such as 
advertisements or other statements to consumers.  Moreover, broadband providers using the safe harbor 
should continue to provide the more detailed disclosure statement for the benefit of edge providers.  

c. Enforcement and Relationship to the Existing Transparency Rule

182. Despite these enhancements to the existing transparency rule, we clarify that we are being 
specific in order to provide additional guidance.  The transparency rule has always required broadband 
providers to disclose information “sufficient for consumers to make informed choices”447 and that test 
could, in particular circumstances, include the enhancements that we expressly adopt today.  We also 

underserved populations, such as Native Americans and persons living in rural areas) in proceedings before the 
Commission.  
445 For example, the Committee has studied the value of standardized disclosures and their contents.  See, e.g., FCC 
Consumer Advisory Committee, Recommendations Regarding Pre-Sale Consumer Disclosures (Aug. 4, 2010), at 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-300826A1.pdf.
446 See, e.g., NCTA Comments at 51 (“If the Commission decides to pursue standardized disclosures, NCTA would 
welcome the opportunity to participate in the development of a voluntary program.”).
447 See 47 C.F.R. § 8.3.  Even where a particular category of information discussed above was not specified in the 
2010 Open Internet Order that does not mean that disclosure of that information has not consistently been required 
under the transparency rule.  If such information is necessary for a consumer to make an “informed choice” 
regarding the purchase or use of broadband service, disclosure of that information is a fundamental requirement of 
the transparency rule.

https://apps.fcc.gov/edocs_public/attachmatch/DOC-300826A1.pdf
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reiterate that under both the existing transparency rule and the enhancements adopted in this Order, all 
disclosures that broadband providers make about their network practices, performance, and commercial 
terms of broadband services must be accurate and not misleading.448  

183. In the 2014 Open Internet NPRM we also requested comment on how the Commission 
could best enforce the transparency rule.449  In particular, we noted that a key objective of the 
transparency rule is to enable the Commission to collect information necessary to access, report, and 
enforce the open Internet rules.450  For example, we sought comment on whether to require broadband 
providers to certify that they are in compliance with the required disclosures and/or submit reports 
containing descriptions of current disclosure practices, particularly if the existing flexible approach is 
amended to require more specific disclosures.451  Some commenters caution against measures that are 
unnecessary, susceptible to abuse, or burdensome.452  Others express support for stronger or more 
efficient enforcement mechanisms.453 At this time we decline to require certification by broadband 
providers.  Should evidence be provided, however, that certification is necessary, we will revisit this issue 
at a later date.

184. We also remind providers that if their disclosure statements fail to meet the requirements 
established in 2010 and enhanced today, they may be subject to investigation and forfeiture.  The 
Enforcement Bureau will closely scrutinize failure by providers to meet their obligations in fulfilling the 
transparency rule.

d. Role of Further Advisory Guidance

185. The 2011 and 2014 Advisory Guidance documents illustrate the role of further guidance 
from Commission staff in interpreting and applying the general requirements of the transparency rule.  
We anticipate that as technology, the marketplace, and the needs of consumers, edge providers, and other 
stakeholders evolve, further such guidance may be appropriate concerning the transparency rule, 
including with respect to the enhancements adopted today.  The most immediate example concerns 
ongoing improvements and evolutions in the methodologies for measuring broadband providers’ actual 
performance, as discussed in further detail above.  We also point out that broadband providers are able to 
seek advisory opinions from the Enforcement Bureau concerning any of the open Internet regulations, 
including the transparency rule.454   

D. Scope of the Rules

186. The open Internet rules we adopt today apply to fixed and mobile broadband Internet 
access service.  We make clear, however, that while the definition of broadband Internet access service 
encompasses arrangements for the exchange of Internet traffic, the open Internet rules we adopt today do 

448 See 2014 Advisory Guidance, 29 FCC Rcd at 8607.
449 See 2014 Open Internet NPRM, 29 FCC Rcd at 5592-93, para. 87.
450 Id.
451 Id.
452 See, e.g., ACA Comments at v (“The Commission should, rather than adopt enhancements, continue to rely upon 
its complaints and enforcement procedures to address any material concerns about individual providers’ disclosures 
that may arise.”); Charter Comments at 34-35 (arguing that the proposed enhanced enforcement mechanisms are 
unnecessary and susceptible to abuse).
453 See, e.g., EFF Comments at 26-27; Microsoft Comments at 32-33.
454 See infra Section III.E.2.a(i).
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not apply to that portion of the broadband Internet access service.455   

1. Broadband Internet Access Service

187. As discussed below, we continue to define “broadband Internet access service” (BIAS) 
as: 

A mass-market retail service by wire or radio that provides the capability to transmit 
data to and receive data from all or substantially all Internet endpoints, including any 
capabilities that are incidental to and enable the operation of the communications 
service, but excluding dial-up Internet access service.  This term also encompasses any 
service that the Commission finds to be providing a functional equivalent of the service 
described in the previous sentence, or that is used to evade the protections set forth in 
this Part.456

188.  “Broadband Internet access service” continues to include services provided over any 
technology platform, including but not limited to wire, terrestrial wireless (including fixed and mobile 
wireless services using licensed or unlicensed spectrum), and satellite.457  “Broadband Internet access 
service” encompasses all providers of broadband Internet access service, as we delineate them here, 
regardless of whether they lease or own the facilities used to provide the service.458  “Fixed” broadband 
Internet access service refers to a broadband Internet access service that serves end users primarily at 
fixed endpoints using stationary equipment, such as the modem that connects an end user’s home router, 
computer, or other Internet access device to the network.459  The term encompasses the delivery of fixed 

455 See infra Section III.D.4.
456 47 C.F.R. § 8.11(a); 2010 Open Internet Order, 25 FCC Rcd at 17932, para. 44; id. at 17935, para. 51 (finding 
that the market and regulatory landscape for dial-up Internet access service differed from broadband Internet access 
service); 2014 Open Internet NPRM, 29 FCC Rcd at 5581, para. 54.  The Verizon decision upheld the Commission’s 
regulation of broadband Internet access service pursuant to section 706 and the definition of “broadband Internet 
access service” has remained part of the Commission’s regulations since adopted in 2010.  
457 2010 Open Internet Order, 25 FCC Rcd at 17932, para. 44.  
458 The Commission has consistently determined that resellers of telecommunications services are 
telecommunications carriers, even if they do not own any facilities.  See, e.g., Regulation of Prepaid Calling Card 
Services, WC Docket No. 05-68, Declaratory Ruling and Report and Order, 21 FCC Rcd 7290, 7293-94, 7312, 
paras. 10, 65 (2006), vacated in part on other grounds sub nom. Qwest Servs. Corp. v. FCC, 509 F.3d 531 (D.C. Cir. 
2007); NOS Communications, Inc., Affinity Network Inc. and NOSVA Limited Partnership, EB Docket No. 03-96, 
Order to Show Cause and Notice of Opportunity for Hearing, 18 FCC Rcd 6952, 6953-54, para. 3 (2003); 
Regulatory Policies Concerning Resale and Shared Use of Common Carrier Services and Facilities, Docket No. 
20097, Report and Order, 60 FCC 2d 261, 265 para. 8 (1976) (“[A]n entity engaged in the resale of communications 
service is a common carrier, and is fully subject to the provisions of Title II.”), aff’d sub nom. AT&T v. FCC, 572 
F.2d 17 (2d Cir. 1978).  Further, as the Supreme Court observed in Brand X, “the relevant definitions do not 
distinguish facilities-based and non-facilities-based carriers.”  Brand X, 545 U.S. at 997.  We note that the rules 
apply not only to facilities-based providers of broadband service but also to resellers of that service.  In applying 
these obligations to resellers, we recognize, as the Commission has in other contexts, that consumers will expect the 
protections and benefits afforded by providers’ compliance with the rules, regardless of whether the consumer 
purchase service from a facilities-based provider or a reseller.  See, e.g., Revision of the Commission’s Rules to 
Ensure Compatibility with Enhanced 911 Emergency Calling Systems et al., CC Docket No. 94-102, IB Docket No. 
99-67, Report and Order and Second Further Notice of Proposed Rulemaking, 18 FCC Rcd 25340, 25380, para. 96 
(2003).  We note that a reseller’s obligation under the rules is independent from the obligation of the facilities-based 
provider that supplies the underlying service to the reseller, though the extent of compliance by the underlying 
facilities-based provider will be a factor in assessing compliance by the reseller.
459 2010 Open Internet Order, 25 FCC Rcd at 17934, para. 49 & n.153.



Federal Communications Commission FCC 17-166

318

broadband over any medium, including various forms of wired broadband services (e.g., cable, DSL, 
fiber), fixed wireless broadband services (including fixed services using unlicensed spectrum), and fixed 
satellite broadband services.  “Mobile” broadband Internet access service refers to a broadband Internet 
access service that serves end users primarily using mobile stations.460  It also includes services that use 
smartphones or mobile-network-enabled tablets as the primary endpoints for connection to the Internet,461 
as well as mobile satellite broadband services.462    

189. We continue to define “mass market” as “a service marketed and sold on a standardized 
basis to residential customers, small businesses, and other end-user customers such as schools and 
libraries.”463  To be clear, “mass market” includes broadband Internet access services purchased with 
support of the E-rate and Rural Healthcare programs, as well as any broadband Internet access service 
offered using networks supported by the Connect America Fund (CAF).464  To the extent that institutions 
of higher learning purchase mass market services, those institutions would be included within the scope of 
the schools and libraries portion of our definition.465  The term “mass market” does not include enterprise 
service offerings, which are typically offered to larger organizations through customized or individually-
negotiated arrangements,466 or special access services.467  

(Continued from previous page)  
460 See 47 U.S.C. § 153(34) (“The term ‘mobile station’ means a radio-communication station capable of being 
moved and which ordinarily does move.”); Open Internet Order, 25 FCC Rcd at 17934, para. 49.
461 We note that “public safety services,” as defined in section 337 of the Act, are excluded from the definition of 
mobile broadband Internet access service.  See 47 U.S.C. § 337(f)(1).
462 We provide these definitions of “fixed” and “mobile” for illustrative purposes.  In contrast to the Commission’s 
2010 Open Internet Order, here we are applying the same regulations to both fixed and mobile broadband Internet 
access services.  
463 2010 Open Internet Order, 25 FCC Rcd at 17932, para. 45.  
464 In the 2010 Open Internet Order, the Commission found that “mass market” included broadband Internet access 
services purchased with support of the E-rate program.  See 2010 Open Internet Order, 25 FCC Rcd at 17932, para. 
45.  Since that time, the Commission has extended universal service support for broadband services through the 
Lifeline and Rural Health Care programs.  See Lifeline and Link Up Reform and Modernization; Lifeline and Link 
Up; Federal-State Joint Board on Universal Service; Advancing Broadband Availability Through Digital Literacy 
Training, WC Docket Nos. 11-42, 03-109, 12-23, CC Docket No. 96-45, Report and Order and Further Notice of 
Proposed Rulemaking, 27 FCC Rcd 6656, 6795, para. 323 (2012) (adopting “a Low-Income Broadband Pilot 
Program . . . that will focus on testing the necessary amount of subsidies for broadband and the length of support”); 
Rural Health Care Support Mechanism, WC Docket No. 02-60, Report and Order, 27 FCC Rcd 16678 (2012).  
Thus, for the same reasons the Commission defined mass market services to include BIAS purchased with the 
support of the E-rate program in 2010, we now find that mass market also includes BIAS purchased with the support 
of Lifeline and Rural Health Care programs.
465 See Higher Education and Libraries Comments at 11 (noting that institutions of higher education are not 
“residential customers” or “small businesses” and uncertainty about whether institutions of higher education (and 
their libraries) are included in the term “schools” because the term is sometimes interpreted as applying only to K-12 
schools).  
466 See 2010 Open Internet Order, 25 FCC Rcd at 17932, para. 45; AT&T/BellSouth Merger Order, 22 FCC Rcd at 
5709-10, para. 85 (“[E]nterprise customers tend to be sophisticated and knowledgeable (often with the assistance of 
consultants), . . . contracts are typically the result of RFPs and are individually-negotiated (and frequently subject to 
non-disclosure clauses), . . . contracts are generally for customized service packages, and . . . the contracts usually 
remain in effect for a number of years.”).
467 The Commission has a separate, ongoing proceeding examining special access.  See Special Access for Price Cap 
Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 05-25, RM-10593, Report and 

(continued….)
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190. We adopt our tentative conclusion in the 2014 Open Internet NPRM that broadband 
Internet access service does not include virtual private network (VPN) services, content delivery networks 
(CDNs), hosting or data storage services, or Internet backbone services (to the extent those services are 
separate from broadband Internet access service).468  The Commission has historically distinguished these 
services from “mass market” services and, as explained in the 2014 Open Internet NPRM, they “do not 
provide the capability to receive data from all or substantially all Internet endpoints.”469  We do not 
disturb that finding here.  Likewise, when a user employs, for example, a wireless router or a Wi-Fi 
hotspot to create a personal Wi-Fi network that is not intentionally offered for the benefit of others, he or 
she is not providing a broadband Internet access service under our definition.470   

191. We again decline to apply the open Internet rules to premises operators —such as coffee 
shops, bookstores, airlines, private end-user networks (e.g. libraries and universities), and other 
businesses that acquire broadband Internet access service from a broadband provider to enable patrons to 
access the Internet from their respective establishments—to the extent they may be offering broadband 
Internet access service as we define it today.471   We find, as we did in 2010, that a premises operator that 
purchases BIAS is an end user and that these services “are typically offered by the premise operator as an 
ancillary benefit to patrons.” 472  Further, applying the open Internet rules to the provision of broadband 
service by premises operators would have a dampening effect on these entities’ ability and incentive to 
offer these services.  As such, we do not apply the open Internet rules adopted today to premises 

(Continued from previous page)  
Order and Further Notice of Proposed Rulemaking, 27 FCC Rcd 16318 (2012) (Special Access Data Collection 
Order or Special Access Data Collection NPRM) (initiating special access data collection and seeking comment on a 
proposal to use the data to evaluate competition in the special access services market); Special Access for Price Cap 
Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 05-25, RM-10593, Report and 
Order, 27 FCC Rcd 10557 (2012) (Pricing Flexibility Suspension Order) (suspending, on an interim basis, the 
Commission’s rules allowing the grant of pricing flexibility for special access services in areas subject to price cap 
regulation and, to identify a replacement framework, detailing a plan to collect data and information for a robust 
market analysis to gauge actual and potential competition for special access services); Special Access Rates for 
Price Cap Local Exchange Carriers; AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent 
Local Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 05-25, RM-10593, Order and 
Notice of Proposed Rulemaking, 20 FCC Rcd 1994 (2005) (Special Access NPRM) (initiating a broad examination 
of the regulatory framework to apply to price cap local exchange carrier’s interstate special access services); see also 
Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 05-
25, RM-10593, Order on Reconsideration, 29 FCC Rcd 10899 (Wireline Comp. Bur. 2014) (finalizing the special 
access data collection pursuant to delegated authority).
468 2010 Open Internet Order, 25 FCC Rcd at 17933, para. 47; 2014 Open Internet NPRM, 29 FCC Rcd at 5581, 
para. 58; see also, e.g., Cox Comments at 8, 14; Nokia Comments at 11. 
469 2014 Open Internet NPRM, 29 FCC Rcd 5581-82, para. 58; 2010 Open Internet Order, 25 FCC Rcd at 17933, 
para. 47 (“These services typically are not mass market services and/or do not provide the capability to transmit data 
to and receive data from all or substantially all Internet endpoints.”); see also Verizon Comments at 77-78.  
470 2010 Open Internet Order, 25 FCC Rcd at 17936, para. 52, n.164 (“We also do not include within the rules free 
access to individuals’ wireless networks, even if those networks are intentionally made available to others.”).
471 See id. at 17935, para. 52.  While we decline to apply open Internet rules to premises operators to the extent they 
may offer broadband Internet access service, that decision does not affect other obligations that may apply to 
premises operators under the Act.  See, e .g., 47 U.S.C. § 333; Warning: Wi-Fi Blocking is Prohibited, Public 
Notice, DA 15-113 (Enforcement Bur. Jan. 27, 2015); Marriott Int’l, Inc.; Marriott Hotel Servs, Inc., EB-IHD-13-
00011303, Order and Consent Decree, 29 FCC Rcd 11760 (Enforcement Bur. 2014).
472 2010 Open Internet Order, 25 FCC Rcd at 17935-36, para. 52, n.163.    
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operators.473  The record evinces no significant disagreement with this analysis.474

192. Our definition of broadband Internet access service includes services “by wire or radio,” 
which encompasses mobile broadband service.  Thus, our definition of broadband Internet access service 
also extends to the same services provided by mobile providers.  As discussed above, the record 
demonstrates the pressing need to apply open Internet rules to fixed and mobile broadband services alike, 
and changes in the mobile marketplace no longer counsel in favor of treating mobile differently under the 
rules.475  Thus, we apply the open Internet rules adopted today to both fixed and mobile networks.476 

193. As we discuss more fully below, broadband Internet access service encompasses the 
exchange of Internet traffic by an edge provider or an intermediary with the broadband provider’s 
network.477  Below, we find that broadband Internet access service is a telecommunications service, 
subject to sections 201, 202, and 208 (along with key enforcement provisions).478  As a result, the 
Commission will be available to hear disputes regarding arrangements for the exchange of traffic with a 
broadband Internet access provider raised under sections 201 and 202 on a case-by-case basis: an 
appropriate vehicle for enforcement where disputes are primarily over commercial terms and that involve 
some very large corporations, including companies like transit providers and CDNs, that act on behalf of 
smaller edge providers.  However, for reasons discussed more fully below,479 we exclude this portion of 
broadband Internet access service—interconnection with a broadband Internet access service provider’s 
network—from application of our open Internet rules.  We note that this exclusion also extends to 
interconnection with CDNs.480 

2. Internet Traffic Exchange 

194. In the 2010 Open Internet Order, the Commission applied its open Internet rules “only as 
far as the limits of a broadband provider’s control over the transmission of data to or from its broadband 
customers,” and excluded the exchange of traffic between networks from the scope of the rules.481  In the 

(Continued from previous page)  
473 We reiterate the guidance in the 2010 Open Internet Order that although not bound by our rules, we encourage 
premises operators to disclose relevant restrictions on broadband service they make available to their patrons.  See 
id.
474 CDT Comments at 26 n.61; Higher Education and Libraries Reply at 14-15.  We note, however, that this 
exception does not affect other obligations that a premise operator may have independent of our open Internet rules.  
See TDI Comments at 14-15 (arguing that the enterprise or premise operator exception should not apply to blocking 
or prioritization undertaken in violation of disability law).
475 See supra Section III.B.3.
476 Although we adopt the same rules for both fixed and mobile services, we recognize that with respect to the 
reasonable network management exception, the rule may apply differently to fixed and mobile broadband providers.  
See infra Section III.D.4.
477 See infra Section III.D.2.
478 See infra Sections IV-V.  We note that broadband Internet access services are also subject to sections 222, 224, 
225, 254, and 255.
479 See infra paras. 202-206.
480 Letter from Scott Blake Harris, Counsel to Akamai Technologies, Inc. to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28, at 1 (filed Feb. 9, 2015) (“Akamai agrees with [the tentative conclusion not to apply the open 
Internet rules to CDNs] and submits that it should be adopted in the final order.”).
481 2010 Open Internet Order, 25 FCC Rcd at 17993, para. 47 n.150, 17944, para. 67 n.209; see also id. at para. 47 
(excluding content delivery network services and Internet backbone services (if those services are separate from 
broadband Internet access) from the definition of “broadband Internet access service”).
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2014 Open Internet NPRM, the Commission tentatively concluded that it should maintain this approach, 
but explicitly sought comment on suggestions that the Commission should expand the scope of the open 
Internet rules to cover issues related to Internet traffic exchange.482    

195. As discussed below, we classify fixed and mobile broadband Internet access service as 
telecommunications services.483  The definition for broadband Internet access service includes the 
exchange of Internet traffic by an edge provider or an intermediary with the broadband provider’s 
network.  We note that anticompetitive and discriminatory practices in this portion of broadband Internet 
access service can have a deleterious effect on the open Internet,484 and therefore retain targeted authority 
to protect against such practices through sections 201, 202, and 208 of the Act (and related enforcement 
provisions), but will forbear from a majority of the other provisions of the Act.485  Thus, we conclude that, 
at this time, application of the no-unreasonable interference/disadvantage standard and the prohibitions on 
blocking, throttling, and paid prioritization to the Internet traffic exchange arrangements is not warranted.

196. Trends in Internet Traffic Exchange.  Internet traffic exchange is typically based on 
commercial negotiations.486  Changes in consumer behavior, traffic volume, and traffic composition have 
resulted in new business models for interconnection.  Since broadband Internet access service providers 
cannot, on their own, connect to every end point on the Internet in order to provide full Internet access to 
their customers, they historically paid third-party backbone service providers for transit.  Backbone 
service providers interconnected upstream until traffic reached Tier 1 backbone service providers, which 
peered with each other and thereby provided their customer networks with access to the full Internet.487  In 
this hierarchical arrangement of networks, broadband Internet access providers negotiated with backbone 
service providers; broadband Internet access providers generally did not negotiate with edge providers to 
gain access to content.488  However, in recent years, new business models of Internet traffic exchange 
have emerged, premised on changes in traffic flows and in broadband Internet access provider 

(Continued from previous page)  
482 2014 Open Internet NPRM, 29 FCC Rcd at 5582, 5614-15, paras. 59, 151-52.  As a general matter, Internet 
traffic exchange involves the exchange of IP traffic between networks.  An Internet traffic exchange arrangement 
determines which networks exchange traffic and the destinations to which those networks will deliver that traffic.  In 
aggregate, Internet traffic exchange arrangements allow an end user of the Internet to interact with other end users 
on other Internet networks, including content or services that make themselves available by having a public IP 
address, similar to how the global public switched telephone network consists of networks that route calls based on 
telephone numbers. When we adopted the 2014 Open Internet NPRM, the Chairman issued a separate, written 
statement suggesting that “the question of interconnection (‘peering’) between the consumer’s network provider and 
the various networks that deliver to that ISP . . . is a different matter that is better addressed separately.”  2014 Open 
Internet NPRM, 29 FCC Rcd at 5647.  While this statement reflected the Notice’s tentative conclusion concerning 
Internet traffic exchange, it in no way detracts from the fact that the Notice also sought comment on “whether we 
should change our conclusion,” whether to adopt proposals to “expand the scope of the open Internet rules to cover 
issues related to traffic exchange,” and how to “ensure that a broadband provider would not be able to evade our 
open Internet rules by engaging in traffic exchange practices that would be outside the scope of the rules as 
proposed.”  Id. at 5582, para. 59.   
483 See infra Section IV. 
484 See infra para. 205.
485 See infra Section V. 
486 See, e.g., Verizon Reply at 57; CenturyLink Reply at 11.
487 William Norton, The Evolution of the U.S. Internet Peering Ecosystem, Dr. Peering, http://drpeering.net/white-
papers/Ecosystems/Evolution-of-the-U.S.-Peering-Ecosystem.html (last visited Feb. 5, 2015).
488 Id.

http://drpeering.net/white-papers/Ecosystems/Evolution-of-the-U.S.-Peering-Ecosystem.html
http://drpeering.net/white-papers/Ecosystems/Evolution-of-the-U.S.-Peering-Ecosystem.html
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networks.489  A number of factors drive these trends in Internet traffic exchange.  

197. Critically, the growth of online streaming video services has sparked further evolution of 
the Internet.490  Content providers have come to rely on the services of commercial and private CDNs, 
which cache content close to end users, providing increased quality of service and avoiding transit 
costs.491  While CDNs rely on transit to feed the array of CDN cache servers, they deliver traffic to 
broadband Internet access service providers via transit service or by entering into peering arrangements, 
directly interconnecting with broadband Internet access service providers.492       

198. In addition, several large broadband Internet access service providers, such as AT&T, 
Comcast, Time Warner Cable, and Verizon, have built or purchased their own backbones, giving them the 
ability to directly interconnect with other networks and edge providers and thereby lowering and 
eliminating payments to third-party transit providers.  These interconnection arrangements are “peering,” 
involving the exchange of traffic only between the two networks and their customers, rather than paid 
transit, which provides access to the full Internet over a single interconnection.493  Peering gives the 

489 See, e.g., Verizon Reply at 58 (explaining that “new arrangements [are] emerging on a regular basis to provide 
for efficient network planning and traffic delivery, as well as improved service for customers as their demands for 
Internet services continues to grow”); AT&T Reply at 96 (“For more than two decades, such interconnection has 
taken the form of ‘transit’ and ‘peering’ agreements, and in recent years, ‘on-net-only’ agreements have arisen in 
response to growing demands for video and other forms of media-rich content.”); see also Werbach, Kevin D., The 
Centripetal Network: How the Internet Holds Itself Together, and the Forces Tearing it Apart (2009), 42 U.C. Davis 
L. Rev. , 343, 371 (2009), http://ssrn.com/abstract=1118435 (anticipating the evolving interconnection ecosystem).
490 See 2015 Broadband Progress Report at para. 32 (“Consumers increasingly are choosing higher quality video 
services that demand increased bandwidth, and projections show new video service options and substantial growth 
in this area.”).  Currently, video is the dominant form of traffic on the Internet, with estimates that traffic from 
Netflix and YouTube constitutes approximately 50 percent of peak Internet download traffic.  Sandvine Report: 
Netflix and Youtube Account for 50% of All North American Fixed Network Data, Sandvine (Nov. 11, 2013), 
https://www.sandvine.com/pr/2013/11/11/sandvine-report-netflix-and-youtube-account-for-50-of-all-north-
american-fixed-network-data.html (stating also that video is very asymmetric and requires significant bandwidth).  
For instance, Netflix recommends a connection speed of at least 5 Mbps to watch its content in HD, while Google 
has reported that at least 2.5 Mbps is needed to sustain an average YouTube HD video playback at 720p resolution.  
Netflix, Internet Connection Speed Recommendations, https://support.netflix.com/en/node/306  (last visited Mar. 3, 
2015); see also Google Apps Administrator, Bandwidth Limits, https://support.google.com/a/answer/1071518?hl=en  
(last visited Jan. 5, 2015).  Many project continued growth of online streaming video services on both fixed and 
mobile platforms.  See, e.g.,  Letter from Jared Carlson, Director, Government Affairs and Public Policy, Ericsson, 
to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 and 12-354 (filed Oct. 16, 2014), Attach. Ericsson 
Mobility Report (June 2014) at 13 (stating that in 2013, video accounted for approximately 40% of mobile data 
traffic, and is projected to account for more than 50% of mobile data traffic by 2019); Cisco Visual Networking 
Index (June 2014), http://www.cisco.com/c/en/us/solutions/collateral/service-provider/ip-ngn-ip-next-generation-
network/white_paper_c11-481360.html (finding that globally, IP video traffic will be 79 percent of all consumer 
Internet traffic in 2018, up from 66 percent in 2013).
491 See, e.g., Akamai Comments at 4 (“At any given time Akamai delivers between 15-30% of all web traffic, 
resulting in over two trillion interactions delivered daily.”). 
492 See, e.g., Netflix, Netflix Open Connect, https://openconnect.itp.netflix.com/index.html  (last visited Jan. 5, 
2015); Google Peering & Content Delivery, Google Caching Overview, https://peering.google.com/about/ggc.html  
(last visited Jan. 5, 2015).  
493 Joint Application of Time Warner Cable and Comcast Corp., MB Docket 14-57, at 36 (filed April 8, 2014) 
(“Comcast and TWC have independently developed their own national core backbone infrastructure.”); 
Verizon/MCI Merger Order, 20 FCC Rcd at 18495, para. 116 (“Based on the record evidence, we find that there 
likely are between six and eight Tier 1 Internet backbone providers based on the definition of Tier 1 backbones that 
has been used in the past: AT&T, MCI, Sprint, Level 3, Qwest, Global Crossing, and likely SAVVIS and Cogent.”). 

http://ssrn.com/abstract=1118435
https://www.sandvine.com/pr/2013/11/11/sandvine-report-netflix-and-youtube-account-for-50-of-all-north-american-fixed-network-data.html
https://www.sandvine.com/pr/2013/11/11/sandvine-report-netflix-and-youtube-account-for-50-of-all-north-american-fixed-network-data.html
https://support.netflix.com/en/node/306
https://support.google.com/a/answer/1071518?hl=en
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/ip-ngn-ip-next-generation-network/white_paper_c11-481360.html
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/ip-ngn-ip-next-generation-network/white_paper_c11-481360.html
https://openconnect.itp.netflix.com/index.html
https://peering.google.com/about/ggc.html
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participants greater control over their traffic 494 and any issues arising with the traffic exchange are limited 
to those parties, and not other parties over other interconnection links.  Historically, broadband Internet 
access service providers paid for transit and therefore had an incentive to agree to settlement-free peering 
with a CDN to reduce transit costs;495 however, where large broadband Internet access service providers 
have their own national backbones and have settlement-free peering with other backbones, they may no 
longer have an incentive to agree to settlement-free peering with CDNs in order to avoid transit costs.  As 
shown below in Chart 1, the evolution from reliance on transit to peering arrangements also means an 
evolution from a traffic exchange arrangement that provides access to the full Internet to a traffic 
exchange arrangement that only provides for the exchange of traffic from a specific network provider and 
its customers.496  

Chart 1: Evolution in Transit Market

Transit in the 1990s Paid Peering and CDNs Today

494 See William Norton, The Evolution of the U.S. Internet Peering Ecosystem, Dr. Peering, 
http://drpeering.net/white-papers/Ecosystems/Evolution-of-the-U.S.-Peering-Ecosystem.html (“Peering has the 
benefit of lower latency, better control over routing, and may therefore lead to lower packet loss.”).
495 See, e.g., Verizon Reply at 58 (“In fact, today the majority of traffic destined for our end-user subscribers is 
delivered to Verizon over paid, direct connections with CDNs and large content providers, not over connections 
with our traditional, settlement-free peering partners.”); Body of European Regulators for Electronic 
Communications, An Assessment of IP Interconnection in the Context of Net Neutrality at 47 (Dec. 6, 2012), 
http://berec.europa.eu/eng/document_register/subject_matter/berec/download/0/1130-an-assessment-of-ip-
interconnection-in-t_0.pdf (BEREC Report); Netflix Petition to Deny, MB Docket No.14-57, Attach. A at 3 (Ken 
Florance states, “CDNs also can reduce the transit costs paid by terminating access networks (where such networks 
pay for transit), because more content is stored within or near the terminating access network and so does not need 
to be retrieved remotely.”).
496 J. Scott Marcus, The Economic Impact of Internet Traffic Growth on Network Operators at 4, WIK-Consult (Oct. 
24, 2014), http://dx.doi.org/10.2139/ssrn.2531782 (“Very few ISPs are able, however, to use peering to reach all 
Internet destinations.  Even well-connected ISPs typically purchase transit from one or two other ISPs in order to 
reach destinations that are not covered by their own peering arrangements.”) (emphasis in original). 

http://drpeering.net/white-papers/Ecosystems/Evolution-of-the-U.S.-Peering-Ecosystem.html
http://berec.europa.eu/eng/document_register/subject_matter/berec/download/0/1130-an-assessment-of-ip-interconnection-in-t_0.pdf
http://berec.europa.eu/eng/document_register/subject_matter/berec/download/0/1130-an-assessment-of-ip-interconnection-in-t_0.pdf
http://dx.doi.org/10.2139/ssrn.2531782
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199. Recent Disputes.  Recently, Internet traffic exchange disputes have reportedly involved 
not de-peering, as was more frequently the case in the last decade, but rather degraded experiences caused 
by congested ports between providers.  In addition, these disputes have evolved from conflicts that may 
last a few days,497 to disputes that have been sustained for well over a year,498 and have gone from 
disputes between backbone service networks, to disputes between providers of broadband Internet access 
service and transit service providers, CDNs, or edge providers.  The typical dispute has involved, on one 
side, a large broadband provider, and on the other side, a commercial transit provider (such as Cogent or 
Level 3) and/or a large CDN.499  Multiple parties point out, however, that interconnection problems can 
harm more than just the parties in a dispute.500  When links are congested and capacity is not augmented, 

497 See, e.g., Level 3 Issues Statement Concerning Internet Peering and Cogent Communications, PR Newswire, 
(Oct. 7, 2005), http://www.prnewswire.com/news-releases/level-3-issues-statement-concerning-internet-peering-
and-cogent-communications-55014572.html (indicating the dispute lasted several days); Martin A Brown, Clint 
Hepner, Alin Popescu, Internet Captivity and the De-Peering Menace: Peering Wars: Episode 1239.174, at 15 (Jan. 
2009), http://research.dyn.com/wp-content/uploads/2014/07/nanog-45-Internet-Peering.pdf (stating that the outage 
lasted 3 days); Press Release, Sprint and Cogent Reach Agreement on Exchange of Internet Traffic, (Dec. 22, 2008), 
http://www.cogentco.com/news/press-releases/149-sprint-and-cogent-reach-agreement-on-exchange-of-internet-
traffic (indicating the dispute lasted several days).
498 See MLab ISP Interconnection Report at 4 (observing sustained performance degradation experienced by 
customers of AT&T, Comcast, CenturyLink, Time Warner Cable, and Verizon when their traffic passed over 
interconnections with transit providers Cogent, Level 3, and XO Communications); Measuring Internet Congestion: 
A Preliminary Report, MIT Information Policy Project (June 2014); Matthew Luckie, Amogh Dhamdhere, Bradley 
Huffaker, Young Hyun, Steve Bauer, Internet Interdomain Congestion at 10 (Feb. 2014), 
http://www.caida.org/publications/presentations/2014/bitag-congestion/bitag-congestion.pdf.
499 See, e.g.,  Netflix, The Case Against ISP Tolls (Apr. 24, 2014), http://blog.netflix.com/2014/04/the-case-against-
isp-tolls.html; Comcast, Comcast Response to Netflix (Apr. 24, 2014), http://corporate.comcast.com/comcast-
voices/comcast-response-to-netflix; Paresh Dave, Netflix, Time Warner Cable reach deal on streaming quality, L.A. 
Times (Aug. 20, 2014), http://www.latimes.com/business/technology/la-fi-tn-netflix-time-warner-cable-20140820-
story.html;  AT&T Public Policy Blog, Who Should Pay for Netflix? (Mar. 21, 2014), 
http://www.attpublicpolicy.com/consumers-2/who-should-pay-for-netflix/; Verizon Policy Blog, Level 3’s Selective 
Amnesia on Peering (July 21, 2014), http://publicpolicy.verizon.com/blog/entry/level-3s-selective-amnesia-on-
peering; Level 3 Communications Blog, Verizon’s Accidental Mea Culpa (July 17, 2014), 
http://blog.level3.com/open-internet/verizons-accidental-mea-culpa/. 
500 Letter from Sarah J. Morris, Senior Policy Counsel, Open Technology Institute, to Marlene H. Dortch, Secretary, 
FCC, GN Docket Nos. 10-127, 14-28, MB Docket No. 14-57 (filed Nov. 18, 2014), Attach. Open Technology 

(continued….)
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the networks—and applications, large and small, running over the congested links into and out of those 
networks—experience degraded quality of service due to reduced throughput, increased packet loss, 
increased delay, and increased jitter.501  At the end of the day, consumers bear the harm when they 
experience degraded access to the applications and services of their choosing due to a dispute between a 
large broadband provider and an interconnecting party.502  Parties also assert that these disputes raise 
concerns about public safety and network reliability.503  To address these growing concerns, a number of 
parties have called for extending the rules proposed in the 2014 Open Internet NPRM to Internet traffic 
exchange practices. 

200. The record reflects competing narratives.  Some edge and transit providers assert that 
large broadband Internet access service providers are creating artificial congestion by refusing to upgrade 
interconnection capacity at their network entrance points for settlement-free peers or CDNs, thus forcing 
edge providers and CDNs to agree to paid peering arrangements.504  These parties suggest that paid 
arrangements resulting from artificially congested interconnection ports at the broadband Internet access 
service provider network edge could create the same consumer harms as paid arrangements in the last-
mile, and lead to paid prioritization, fast lanes, degradation of consumer connections, and ultimately, 
stifling of innovation by edge providers.505  Further, edge providers argue that they are covering the costs 

Institute, “Beyond Frustrated”: The Sweeping Consumer Harms As a Result of ISP Disputes, at 2 (Nov. 2014) (OTI 
Consumer Harms Policy Paper).
501 Id. ; Letter from Michael J. Mooney, Senior Vice President and General Counsel, Regulatory Policy, Level 3, to 
Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-25, GN Docket Nos. 14-28, 09-191, at 2 (filed Nov. 19, 
2014) (Level 3 Nov. 19, 2014 Ex Parte Letter) (explaining that congested interconnection points result in “dropped 
packets and a degraded consumer experience”); Sandoval Ex Parte Letter, Attach. at 22-24 (reporting slow 
connection speeds during the Comcast-Cogent traffic exchange dispute, and explaining that other applications that 
were affected included gaming, VPN, and VoIP (including compliance with 911 standards)).
502 OTI Consumer Harms Policy Paper at 1-5.
503 See, e.g., Sandoval Ex Parte Letter, Attach. at 24 (asserting, for example, that difficulties in using interconnected 
VoIP service amidst a broadband provider dispute with a server host or content provider raise grave concerns about 
public safety and network reliability).
504 See, e.g., Letter from Markham C. Erickson, Counsel to Netflix, Inc. to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28, Attach. at 2 (filed Aug. 1, 2014) (Netflix Aug. 1, 2014 Ex Parte Letter) (asserting that “[i]n the 
case of Comcast, Netflix purchased all available transit to reach Comcast’s network.  Every single one of those 
transit links to Comcast was congested (even though the transit providers requested extra capacity).  The only other 
available routes into Comcast’s network were those where Comcast required an access fee.”); Letter from Robert M. 
Cooper, Counsel to Cogent, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Mar. 19, 2014) 
(Cogent Mar. 19, 2014 Ex Parte Letter); Letter from Joseph C. Cavender, Level 3, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28, at 1 (filed May 13, 2014) (Level 3 May 13, 2014 Ex Parte Letter) (asserting that “some 
of the biggest consumer broadband ISPs have allowed the interconnections between their networks and backbone 
providers like Level 3 to congest, causing packets to be dropped and harming their own users’ Internet 
experiences”); Netflix Comments at 14-15.  But see Letter from Kathryn A. Zachem, Senior Vice President, 
Regulatory and State Legislative Affairs, Comcast, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 
10-127, at 2 (filed Nov. 10, 2014) (Comcast Nov. 10, 2014 Ex Parte Letter) (“Certainly Netflix would not have 
entered into direct agreements with Comcast, Verizon, Time Warner Cable, and AT&T unless doing so provided 
economic advantages over paying middlemen to reach these same companies—and of course, these arrangements 
have in turn reduced Netflix’s need for Cogent’s and other transit providers’ services, not only reducing Netflix’s 
costs but freeing up transit capacity for other entities.”).
505 See Internet Association Comments at 22; COMPTEL Comments at 25; Netflix Comments at 12 (arguing that its 
dispute with Comcast shows how a broadband provider “can use its terminating access monopoly to harm edge 
providers, its own customers, and the virtuous circle by discriminating at interconnection and peering points”); 
Netflix Reply at 6 (“From a consumer’s perspective, whether degradation occurs on the last mile or at the 

(continued….)
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of carrying this traffic through the network, bringing it to the gateway of the Internet access service, 
unlike in the past where both parties covered their own costs to reach the Tier 1 backbones where traffic 
would then be exchanged on a settlement-free basis.506  Edge and transit providers argue that the costs of 
adding interconnection capacity or directly connecting with edge providers are de minimis.507  Further, 
they assert that traffic ratios “are arbitrarily set and enforced and are not reflective of how [broadband 
providers] sell broadband connections and how consumers use them.”508  Thus, these edge and transit 
providers assert that a focus on only the last-mile portion of the Internet traffic path will fail to adequately 
constrain the potential for anticompetitive behavior on the part of broadband Internet access service 
providers that serve as gatekeepers to the edge providers, transit providers, and CDNs seeking to deliver 
Internet traffic to the broadband providers’ end users.509      

201. In contrast, large broadband Internet access service providers assert that edge providers 
such as Netflix are imposing a cost on broadband Internet access service providers who must constantly 
upgrade infrastructure to keep up with the demand.510  Large broadband Internet access service providers 
explain that when an edge provider sends extremely large volumes of traffic to a broadband Internet 
access service provider— e.g., through a CDN or a third-party transit service provider—the broadband 

interconnection point to the last mile is a distinction without a difference.  Both impede a consumer’s access to the 
online content she has requested.”); OTI Reply at 11-12; Cogent Mar. 19, 2014 Ex Parte Letter at 1 (“While some 
large edge providers may be able to pay a toll to create a way around such congestions, smaller firms will not, 
thereby driving consumers to use better performing, vertically integrated content and stifling the investment and 
innovation that has been the hallmark of the Internet since its inception.”); Netflix Aug. 1, 2014 Ex Parte Letter, 
Attach. at 1.
506 See, e.g., OTI Consumer Harms Policy Paper at 3 (“Cogent and Netflix argued that they paid their fair share by 
bringing the data to Comcast’s front door.”).
507 See, e.g., Cogent Mar. 19, 2014 Ex Parte Letter at 1 (stating that “capital expenditures required to remedy 
congestion at interconnection points are extremely modest”); Level 3 Comments at 12 (“Adding and maintaining 
cross-connects in these locations is not a significant cost.  Moreover, the cost of adding additional ports, if ones are 
needed, is quite modest.  The costs of physical interconnection facilities do not come near to accounting for the 
amount of tolls sought by the large mass-market retail ISPs.”). 
508 Netflix Aug. 1,  2014 Ex Parte Letter, Attach. at 2.
509 See, e.g., ARC Comments at 15; AARP Comments at 18; Access Comments at 19; eBay Comments at 5; Letter 
from Michael A. Forscey, Counsel for WGAW, Inc. to Marlene H. Dortch, WC Docket No. 14-28, at 2 (filed July 
31, 2014) (WGAW July 31, 2014 Ex Parte Letter); Jon Peha Comments at 11-12 (urging the Commission to 
consider greater transparency in interconnection); Level 3 Comments at 2 (stating that “establishing rules addressing 
‘direct’ charges imposed by [broadband providers] on edge providers but not for ‘indirect’ charges levied on the 
edge providers’ [broadband providers] through interconnection is a roadmap for evasion of new Open Internet 
rules”); Cogent Comments at 7 (“Without addressing traffic exchanges between last-mile broadband [providers] and 
other networks, the Commission would perpetuate a loophole that would swallow the rule.”); Netflix Comments at 
2-3 (asserting that “[f]ailing to address interconnection abuse by terminating [broadband providers] will undermine 
the efficacy of any open Internet or consumer protection rule that the Commission adopts”); id. at 11, 17-18; Netflix 
Reply at 9; Writers Guild of America, East Comments at 5 (stating that “as long as there are only one or two viable 
ISPs in any given market, and as long as those ISPs are free to make anti-competitive arrangements with edge 
providers and others that are positioned farther up the road and not on the ‘last mile,’ the bedrock principles of 
openness and nondiscrimination will be unenforceable”); COMPTEL Comments at 26 (“The same economic forces 
that threaten the openness of [a] consumer’s last-mile broadband connection are present at the point of 
interconnection.”); id. at 26-30; WISPA Comments at 26; Level 3 Nov. 19, 2014 Ex Parte Letter at 1-2.
510 See, e.g., Verizon Reply at 63; Letter from Robert C. Barber, AT&T to Marlene H. Dortch, Secretary, FCC, WC 
Docket No. 10-90, CC Docket No. 01-92, GN Docket No. 14-28, Attach. at 15-19 (filed July 30, 2014) (AT&T July 
30, 2014 Ex Parte Letter).
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provider must invest in additional interconnection capacity (e.g., new routers or ports on existing routers) 
and middle-mile transport capacity in order to accommodate that traffic, exclusive of “last-mile” costs 
from the broadband Internet access provider’s central offices, head ends, or cell sites to end-user 
locations.511  Commenters assert that if the broadband Internet access service provider absorbs these 
interconnection and transport costs, all of the broadband provider’s subscribers will see their bills rise.512  
They argue that this is unfair to subscribers who do not use the services, like Netflix, that are driving the 
need for additional capacity.  Broadband Internet access service providers explain that settlement-free 
peering fundamentally is a barter arrangement in which each side receives something of value.513  These 
parties contend that if the other party is only sending traffic, it is not contributing something of value to 
the broadband Internet access service provider.  

202. Mechanism to Resolve Traffic Exchange Disputes.  As discussed, Internet traffic 
exchange agreements have historically been and will continue to be commercially negotiated.  We do not 
believe that it is appropriate or necessary to subject arrangements for Internet traffic exchange (which are 
subsumed within broadband Internet access service) to the rules we adopt today.  We conclude that it 
would be premature to adopt prescriptive rules to address any problems that have arisen or may arise.514  
It is also premature to draw policy conclusions concerning new paid Internet traffic exchange 
arrangements between broadband Internet access service providers and edge providers, CDNs, or 

(Continued from previous page)  
511 See, e.g., Letter from Craig A. Gilley, Counsel for Mediacom Communications Corporation, to Marlene H. 
Dortch, Secretary, FCC, MB Docket No. 10-71, GN Docket No. 14-28, at 2 (filed Jun. 12, 2014) (Mediacom Jun. 
12, 2014 Ex Parte Letter) (stating that “if the large edge providers that benefit the most from the investment that 
Mediacom and other ISPs make in their broadband networks, then there should be nothing wrong with requiring 
them to bear their fair share of the burden of such upgrades”).  But see Netflix Aug. 1 Ex Parte Letter, Attach. at 2 
(stating that Netflix “incurs the cost of moving Netflix content long distances, closer to the consumer, not the 
broadband Internet access provider”).
512 See, e.g., AT&T Reply at 105-106; Comcast Reply at 37; Mediacom Jun. 12, 2014 Ex Parte Letter at 2 (“ISPs 
and consumers should not be the sole parties bearing the costs for network improvements required for consumers to 
access large edge provider services.”); Verizon Reply at 63 (“Instead of Netflix—and ultimately its users—bearing 
the costs of the capacity needed to accommodate the increased traffic caused by Netflix’s streaming video service, 
all of an ISP’s customers would have to pay more, even if they never use Netflix or stream movies at all.”).
513 See AT&T July 30, 2014 Ex Parte Letter, Attach. at 3 (explaining that peering is a “commercially negotiated 
barter transaction” where “parties’ perceived value of arrangement is equal”); AT&T Reply at 95, n.343.
514 See, e.g., Verizon Reply at 59-60 (“The breadth and variety of the voluntary Internet interconnection agreements . 
. . reflect that the market for Internet interconnection has been and continues to be a resounding success.  Although 
there are occasionally bumps in the road as content providers and networks grapple with the effects of newer 
business models, new services, shifting traffic flows, or growing volume—such as the introduction of Netflix’s 
streaming video service in 2007 and the rapid growth of that traffic in subsequent years—the players in the Internet 
ecosystem have been able to resolve issues through negotiations for new types of interconnection arrangements 
rather than in contentious, drawn-out proceedings before the Commission.”); AT&T Reply at 98-99; TWC 
Comments at 23, 30; Verizon Comments at 70-73; CEA Comments at 11.  But see, e.g.,  Level 3 Comments at 15 
(stating the Commission should adopt an interconnection rule where “large mass-market retail ISPs must 
interconnect with content companies and backbone providers without charging them a toll, but those content and 
backboned companies must also do their fair share of the work to deliver content to the ISP”); Netflix Comments at 
17 (stating the Commission should adopt a rule that “terminating ISPs cannot charge data sources for 
interconnection and must provide adequate no-fee interconnection to wholesalers and Internet services so consumers 
experience the broadband speeds for which they have paid”); Letter from Joshua Stager, Counsel for Open 
Technology Institute to Marlene H. Dortch, WC Docket No. 14-28, at 2 (filed Dec. 22, 2014) (OTI Dec. 22, 2014 Ex 
Parte Letter) (stating that the Commission should “create a measurement regime to analyze congestion along critical 
interconnection points. . . . [and] ban fees for access to last-mile networks”).  We decline to adopt these and similar 
types of proposals for the same reasons we decline to apply the open Internet rules to traffic exchange. 



Federal Communications Commission FCC 17-166

328

backbone services.515  While the substantial experience the Commission has had over the last decade with 
“last-mile” conduct gives us the understanding necessary to craft specific rules based on assessments of 
potential harms, we lack that background in practices addressing Internet traffic exchange.516  For this 
reason, we adopt a case-by-case approach, which will provide the Commission with greater experience.  
Thus, we will continue to monitor traffic exchange and developments in this market.517

203. At this time, we believe that a case-by-case approach  is appropriate regarding Internet 
traffic exchange arrangements between broadband Internet access service providers and edge providers or 
intermediaries—an area that historically has functioned without significant Commission oversight.518  
Given the constantly evolving market for Internet traffic exchange, we conclude that at this time it would 
be difficult to predict what new arrangements will arise to serve consumers’ and edge providers’ needs 
going forward, as usage patterns, content offerings, and capacity requirements continue to evolve.519  
Thus, we will rely on the regulatory backstop prohibiting common carriers from engaging in unjust and 
unreasonable practices.  Our “light touch” approach does not directly regulate interconnection practices.  
Of course, this regulatory backstop is not a substitute for robust competition.    The Commission’s 
regulatory and enforcement oversight, including over common carriers, is complementary to vigorous 
antitrust enforcement.520  Indeed, mobile voice services have long been subject to Title II’s just and 
reasonable standard and both the Commission and the Antitrust Division of the Department of Justice 
have repeatedly reviewed mergers in the wireless industry.  Thus, it will remain essential for the 
Commission, as well as the Department of Justice, to continue to carefully monitor, review, and where 
appropriate, take action against any anti-competitive mergers, acquisitions, agreements or conduct, 
including where broadband Internet access services are concerned.   

515 For instance, Akamai expresses concern that adoption of rules governing interconnection could be used as a 
justification by some broadband providers to refuse direct interconnection to CDNs and other content providers 
generally, on the theory that connecting with any CDN necessitates connecting with all CDNs, regardless of 
technical feasibility.  We do not intend such a result by our decision today to assert authority over interconnection.  
See Letter from Scott Blake Harris, Counsel to Akamai, to Marlene H. Dortch, Secretary, FCC, GN Docket No.14-
28, at 1 (filed Feb. 20, 2015) (“If the Order is unclear, ISPs may believe they must provide access to all. This is not 
technically feasible and the result could be access for none, which would decrease the performance, scalability, 
reliability and security of the Internet.”).  
516 See, e.g., Cox Comments at 16 (“Internet traffic-exchange arrangements . . . present a distinct and significantly 
more complex set of issues than the delivery of Internet content and services over a single network operator’s last-
mile facilities.”).
517 See, e.g., Letter from New America Foundation, Media Access Project, Free Press, to Dep’t of Justice and FCC, 
GN Docket Nos. 10-127, 09-191, MB Docket No. 10-56, WC Docket No. 07-52, at 2 (filed Dec. 8, 2010) (“The 
Recent Dispute Between Comcast and Level 3 Illustrates Emerging Concerns Regarding Interconnection 
Practices and Highlights the Need for Federal Oversight of Interconnection.”); ARCEP, French Regulator for 
Telecommunications, Public Administrations’ Approach to IP-Interconnection, (June 20, 2012) (seeking to “better 
understand the market and monitor its evolutions”).
518 We note, however, that the Commission has looked at traffic exchange in the context of mergers and, sometimes 
imposed conditions on traffic exchange.  See, e.g., Comcast/NBCU Merger Order, 26 FCC Rcd 4238; Verizon/MCI 
Merger Order, 20 FCC Rcd 18433. 
519 See, e.g., Akamai Comments at 7 (stating that “the projected exponential growth of Internet traffic” will make the 
ability of market participants to develop innovative traffic exchange solutions “increasingly important to the robust 
functioning of the Internet”); Cox Reply at 21-22; NCTA Comments at 81 (“[T]he constantly evolving and 
technically complicated nature of these agreements is all the more reason for the Commission to allow market forces 
to determine their terms.”).
520 See generally 47 U.S.C § 152(b) (“nothing in this Act . . . shall be construed to modify, impair, or supersede the 
applicability of any of the antitrust laws”).
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204. Broadband Internet access service involves the exchange of traffic between a last-mile 
broadband provider and connecting networks.521  The representation to retail customers that they will be 
able to reach “all or substantially all Internet endpoints” necessarily includes the promise to make the 
interconnection arrangements necessary to allow that access.  As a telecommunications service, 
broadband Internet access service implicitly includes an assertion that the broadband provider will make 
just and reasonable efforts to transmit and deliver its customers’ traffic to and from “all or substantially 
all Internet endpoints” under sections 201 and 202 of the Act.  In any event, BIAS provider practices with 
respect to such arrangements are plainly “for and in connection with” the BIAS service.522  Thus, disputes 
involving a provider of broadband Internet access service regarding Internet traffic exchange 
arrangements that interfere with the delivery of a broadband Internet access service end user’s traffic are 
subject to our authority under Title II of the Act.523

205. We conclude that our actions regarding Internet traffic exchange arrangements are 
reasonable based on the record before us, which demonstrates that broadband Internet access providers 
have the ability to use terms of interconnection to disadvantage edge providers and that consumers’ 
ability to respond to unjust or unreasonable broadband provider practices are limited by switching 
costs.524  These findings are limited to the broadband Internet access services we address today.525  When 
Internet traffic exchange breaks down—regardless of the cause—it risks preventing consumers from 

(Continued from previous page)  
521 We disagree with commenters who argue that arrangements for Internet traffic exchange are private carriage 
arrangements, and thus not subject to Title II.  See, e.g., Letter from William H. Johnson, Verizon, to Marlene H. 
Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 7-8 (filed Dec. 17, 2014) (Verizon Dec. 17, 2014 Ex 
Parte Letter); Letter from Matt Wood, Free Press, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 
10-127, at 2 (filed Feb. 11, 2015).  As we explain below in today’s Declaratory Ruling, Internet traffic exchange is a 
component of broadband Internet access service, which meets the definition of “telecommunications service.”  See 
infra para. 23. 
522 See 47 U.S.C. §§ 201(b), 202(a).  See Letter from Austin C. Schlick, Director, Communications Law, Google, to 
Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14-28 at 3 (filed Feb. 20, 2015) (Google Feb. 20, 
2015 Ex Parte Letter).
523 We note that the Commission has forborne from application of many of the requirements of Title II to broadband 
Internet access service.  See infra Section V. 
524 See supra Sections III.B.2.a, III.C.
525 We observe that should a complaint arise regarding BIAS provider Internet traffic exchange practices, practices 
by edge providers (and their intermediaries) would be considered as part of the Commission’s evaluation as to 
whether BIAS provider practices were “just and reasonable” under the Act.  See Letter from Robert M. Cooper, 
Counsel for Cogent, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 2 (filed Feb. 11, 
2015) (“Cogent takes no issue with having its interconnection practices subject to the same standards as mass market 
broadband Internet access providers.”); Verizon Dec. 17, 2014 Ex Parte Letter at 3 (asserting that “Netflix, Cogent, 
and numerous other Internet players make decisions on their own networks that affect the speeds or performance 
that end users experience”); Letter from Kathryn A. Zachem, Senior Vice President, Comcast to Marlene H. Dortch, 
Secretary, FCC, GN Docket Nos. 14-28, 10-127 at 5 (filed Jan. 23, 2015) (Comcast Jan. 23, 2015 Ex Parte Letter) 
(“[W]here the Commission has sought to regulate only one party to an interconnection arrangement, the result has 
been ineffective and an invitation to arbitrage.  Indeed, recent efforts to regulate interconnection in the voice arena—
including both the Commission’s adoption of rules governing non-access traffic exchanged between LECs and 
CMRS carriers and pending proposals regarding IP-to-IP interconnection—recognize that the public interest 
typically is best served by the imposition of at least certain reciprocal obligations on both parties to an 
interconnection arrangement.”); Letter from Samuel L. Feder, on behalf of Charter, GN Docket Nos. 14-28, 10-127, 
07-245, at 1-2 (filed Feb. 4, 2015) (“[T]he Commission [should] not regulate Internet interconnection, but if it does 
so (whether via rules or on a case-by-case basis), it should make clear that it will police the actions of edge providers 
and others in the Internet ecosystem equally to those of ISPs.”).
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reaching the services and applications of their choosing, disrupting the virtuous cycle.  We recognize the 
importance of timely review in the midst of commercial disputes.  The Commission will be available to 
hear disputes raised under sections 201 and 202 on a case-by-case basis.  We believe this is an appropriate 
vehicle for enforcement where disputes are primarily between sophisticated entities over commercial 
terms and that include companies, like transit providers and CDNs, that act on behalf of smaller edge 
providers.  We also observe that section 706 provides the Commission with an additional, complementary 
source of authority to ensure that Internet traffic exchange practices do not harm the open Internet.  As 
explained above, we have decided not to adopt specific regulations that would detail the practices that 
would constitute circumvention of the open Internet regulations we adopt today.  Instead, and in a manner 
similar to our treatment of non-BIAS services,526 we will continue to monitor Internet traffic exchange 
arrangements and have the authority to intervene to ensure that they are not harming or threatening to 
harm the open nature of the Internet.

206. The record also reflects a concern that our decision to adopt this regulatory backstop 
violates the Administrative Procedure Act.527  We disagree.  To be clear, consistent with the NPRM’s 
proposal, we are not applying the open Internet rules we adopt today to Internet traffic exchange.  Rather, 
certain regulatory consequences flow from the Commission’s classification of BIAS, including the traffic 
exchange component, as falling within the “telecommunications services” definition in the Act.528  In all 
events, the 2014 Open Internet NPRM  provided clear notice about the possibility of expanding the scope 
of the open Internet rules to cover issues related to traffic exchange.529  It also made clear that the 
Commission was considering whether to reclassify retail broadband services.530  In addition, the 2014 
Open Internet NPRM asked: “how can we ensure that a broadband provider would not be able to evade 

(Continued from previous page)  
526 See infra paras. 210-212.
527 Verizon claims that “in light of the Commission’s past statements on interconnection, to suddenly regulate 
[interconnection] agreements for the first time in a final rule in this proceeding would violate the notice and 
comment requirements of the Administrative Procedure Act” and that even issuing a Further Notice of Proposed 
Rulemaking would not allow the Commission to impose Title II regulations on interconnection services.  Verizon 
Dec. 17, 2014 Ex Parte Letter at 3; Letter from Matthew A. Brill, Counsel for NCTA, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28, at 8 (filed Jan. 14, 2015) (NCTA Jan. 14, 2015 Ex Parte Letter) (“[T]he 
NPRM does not provide notice of any proposal to adopt any new Internet traffic-exchange regulations pursuant to 
Title II . . . . Nowhere did the Commission remotely indicate that it was considering classifying the distinct 
wholesale Internet traffic-exchange services that ISPs provide to other network owners as Title II 
telecommunications services. The Administrative Procedure Act therefore bars the Commission from subjecting 
such arrangements to regulation under Title II.”).  The dissenting statements likewise assert that the 2014 Open 
Internet NPRM did not provide notice of the possibility that the Commission would assert authority over 
interconnection.  See, e.g., O’Rielly Dissent at 10.   
528 See Syncor Int’l v. Shalala, 27 F.3d 90, 94 (D.C. Cir. 1997) (distinguishing that a change in interpretative rule 
depends on whether interpretation is of a rule or a statute, since in the latter case agency does not claim to be 
exercising authority to make positive law).
529 See 2014 Open Internet NPRM, 29 FCC Rcd at 5582, para. 59; id. at 5615, paras. 151-152.  Section 553 provides 
that “[g]eneral notice of proposed rulemaking shall be published in the Federal Register,” and that “[a]fter notice 
required by this section, the agency shall give interested persons an opportunity to participate in the rule making” 
through submission of comments.  5 U.S.C. § 553(b), (c).  The Commission published the NPRM in the Federal 
Register on July 1, 2014.  79 Fed. Reg. 37448 (July 1, 2014). 
530 2014 Open Internet NPRM, 29 FCC Rcd at 5615, para. 151 (“We seek comment on whether and, if so how, the 
Commission should separately identify and classify a broadband service that is furnished by broadband providers’ to 
edge providers in order to protect and promote Internet openness.”) id. at para. 149 (“We now seek further and 
updated comment on whether the Commission should revisit its prior classification decisions and apply Title II to 
broadband Internet access service (or components thereof.”).
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our open Internet rules by engaging in traffic exchange practices that would be outside the scope of the 
rules as proposed?”531  As discussed above, our assertion of authority over Internet traffic exchange 
practices addresses that question by providing us with the necessary case-by-case enforcement tools to 
identify practices that may constitute such evasion and address them.  Further, to the extent that any 
doubts remain about whether the 2014 Open Internet NPRM provided sufficient notice, the approach 
adopted today is also a logical outgrowth of the original proposal included in the 2014 Open Internet 
NPRM.532  The numerous submissions in the record at every stage of the proceeding seeking to influence 
the Commission in its decision to adopt policies regulating Internet traffic exchange533 illustrate that the 
Commission not only gave interested parties adequate notice of the possibility of a rule, but that parties 
considered Commission action on that proposal a real possibility.534     

3. Non-BIAS Data Services

207. In the 2014 Open Internet NPRM, the Commission tentatively concluded that it should 
not apply its conduct-based rules to services offered by broadband providers that share capacity with 
broadband Internet access service over providers’ last-mile facilities, while closely monitoring the 
development of these services to ensure that broadband providers are not circumventing the open Internet 
rules.535  After reviewing the record, we believe the best approach is to adopt this tentative conclusion to 
permit broadband providers to offer these types of services while continuing to closely monitor their 
development and use.536  While the 2010 Open Internet Order and the 2014 Open Internet NPRM used the 

(Continued from previous page)  
531 2014 Open Internet NPRM, 29 FCC Rcd at 5582, para. 59.
532 Public Service Comm'n of D.C. v. FCC, 906 F.2d 713, 718 (D.C. Cir. 1990).  Contra NCTA Jan. 14, 2015 Ex 
Parte Letter at 8, n.28 (“[T]he NPRM explained that the Commission understood the latter proposals to ‘include the 
flow of Internet traffic on the broadband providers’ own network, and not how it gets to the broadband providers’ 
networks.’ . . . The Commission cannot now assert that regulating the exchange of Internet traffic between two 
networks is a logical outgrowth of the NPRM, given that it expressly disclaimed any such intent.”) (emphasis 
included in original).
533 See, e.g., COMPTEL Comments at 9-10; eBay Comments 5; Level 3 Comments at 12-14; Netflix Comments at 
11-12; Writers Guild of America, West Comments at 17; AT&T Reply at 93; CenturyLink Reply at 10; Comcast 
Reply at 38; Cox Reply at 20; Verizon Reply at 57; NCTA Dec. 23, 2014 Ex Parte Letter at 22-25; Cox Feb. 4 Ex 
Parte Letter at 1-2.
534 See, e.g., N.E. Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 952 (D.C. Cir. 2004) (per curiam) (rejecting a 
notice challenge when the record revealed that multiple parties had in fact anticipated the possibility of the agency’s 
action); Alto Dairy v. Veneman, 336 F.3d 560, 570 (7th Cir. 2003) (notice adequate where industry insiders would 
have understood proposals under consideration even though they were “gobbledygook to an outsider”); Small 
Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 547-48 (D.C. Cir. 1983); BASF Wyandotte Corp. v. 
Costle, 598 F.2d 637, 644 (1st Cir. 1979), cert. denied, 444 U.S. 1096 (1980); Rybachek v. EPA, 904 F.2d 1276, 
1287-88 (9th Cir. 1990) (imposing mandatory requirement based on strong recommendations in public comments 
was “logical outgrowth” of case-by-case requirement originally proposed); see also Letter from Markham C. 
Erickson, Counsel for COMPTEL, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 8-10 (filed Feb. 
19, 2015).    
535 See 2014 Open Internet NPRM, 29 FCC Rcd at 5582, para. 60; see also 2010 Open Internet Order, 25 FCC Rcd 
at 17966, para. 114. (“We would also be concerned by any marketing, advertising, or other messaging by broadband 
providers suggesting that one or more specialized services, taken alone or together, and not provided in accordance 
with our open Internet rules, is ‘Internet’ service or a substitute for broadband Internet access service.”).
536 See, e.g., Bright House Comments at 19 (“The Commission should certainly be free to continue monitoring 
specialized services, but there is no basis for expanding the scope of the rule to cover specialized services.”); 
Utilities Telecom Council Reply at 3 (“UTC encourages the Commission to clarify that specialized services are 

(continued….)
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term “specialized services” to refer to these types of services, the term “non-BIAS data services” is a 
more accurate description for this class of services.  While the services discussed below are not 
broadband Internet access service, and thus the rules we adopt do not apply to these services, we 
emphasize that we will act decisively in the event that a broadband provider attempts to evade open 
Internet protections (e.g., by claiming that a service that is the equivalent of Internet access is a non-BIAS 
data service not subject to the rules we adopt today). 

208. We provide the following examples of services and characteristics of those services that, 
at this time, likely fit within the category of services that are not subject to our conduct-based rules.  As 
indicated in the 2010 Open Internet Order, some broadband providers’ existing facilities-based VoIP and 
Internet Protocol-video offerings would be considered non-BIAS data services under our rules.537  
Further, the 2010 Open Internet Order also noted that connectivity bundled with e-readers, heart 
monitors, or energy consumption sensors would also be considered other data services to the extent these 
services are provided by broadband providers over last-mile capacity shared with broadband Internet 
access service.538  Additional examples of non-BIAS data services may include limited-purpose devices 
such as automobile telematics, and services that provide schools with curriculum-approved applications 
and content.539  

209. These services may generally share the following characteristics identified by the Open 
Internet Advisory Committee.540  First, these services are not used to reach large parts of the Internet.  
Second, these services are not a generic platform—but rather a specific “application level” service.  And 
third, these services use some form of network management to isolate the capacity used by these services 
from that used by broadband Internet access services.      

210. We note, however, that non-BIAS data services may still be subject to enforcement 

(Continued from previous page)  
outside of the scope of the Commission’s Open Internet rules and that broadband Internet service providers may 
provide priority access via specialized services and during emergencies.”).
537 2010 Open Internet Order, 25 FCC Rcd at 17965, para. 112 (“These ‘specialized services,’ such as some 
broadband providers’ existing facilities-based VoIP and Internet Protocol-video offerings, differ from broadband 
Internet access service and may drive additional private investment in broadband networks and provide end users 
valued services, supplementing the benefits of the open Internet.”); see also, e.g., CenturyLink Comments at 22-23 
(“[S]pecialized services such as IPTV and facilities-based VoIP rightly fall outside the scope of the Commission’s 
Open Internet rules.  These services should continue to be excluded from the rules.”); Letter from Christopher S. 
Yoo to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 09-191, 10-127, at 1 (Sept. 22, 2014) 
(“[S]pecialized services are essential to many commonplace services such as IP video and voice over LTE.”). 
538 2010 Open Internet Order, 25 FCC Rcd at 17933, para. 47 n.149.  
539 See, e.g., Sandvine Comments at 8; Syntonic Reply at 11; Letter from Brian Hendricks, Head of Technology 
Policy and Government Relations, Nokia to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 et al, at 1 
(filed Dec. 12, 2014) (“[T]he ability to create specialized classes of services is critical to the development of 
technologies requiring very low latency, large throughput, and minimal packet loss including autonomous driving 
and streaming of live broadcast events.”); Letter from William Johnson, Verizon, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28, at 3 (filed Oct. 17, 2014) (“As technology evolves, future specialized services could 
include things like telehealth, connected car, Smart Grid, and a wide range of machine-to-machine services that are 
distinct from mass market Internet access.”).  See also General Motors, OnStar: Safe & Connected, Innovation: 
Design & Technology, http://www.gm.com/vision/design_technology/onstar_safe_connected.html (last visited Feb. 
1, 2015); Amazon, Kindle, https://www.amazon.com/gp/digital/fiona/kcp-landing-page?ie=UTF8&ref_=klp_f_win  
(last visited Feb. 1, 2015); WikimediaFoundation, Wikipedia Zero, 
http://wikimediafoundation.org/wiki/Wikipedia_Zero (last visited Feb. 1, 2015). 
540 Open Internet Advisory Committee, 2013 Annual Report (Aug. 20, 2013), at 69, 
http://transition.fcc.gov/cgb/oiac/oiac-2013-annual-report.pdf (2013 OIAC Annual Report). 

http://www.gm.com/vision/design_technology/onstar_safe_connected.html
https://www.amazon.com/gp/digital/fiona/kcp-landing-page?ie=UTF8&ref_=klp_f_win
http://wikimediafoundation.org/wiki/Wikipedia_Zero
http://transition.fcc.gov/cgb/oiac/oiac-2013-annual-report.pdf
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action.  Similar to the Commission’s approach in 2010, if the Commission determines that a particular 
service is “providing a functional equivalent of broadband Internet access service, or . . . is [being] used to 
evade the protections set forth in these rules,” we will take appropriate enforcement action.541  Further, if 
the Commission determines that these types of service offerings are undermining investment, innovation, 
competition, and end-user benefits, we will similarly take appropriate action.  We are especially 
concerned that over-the-top services offered over the Internet are not impeded in their ability to compete 
with other data services.542  

211. The record overwhelmingly supports our decision to continue treating non-BIAS data 
services differently than broadband Internet access service under the open Internet rules.543  This approach 
will continue to drive additional investment in broadband networks and provide end users with valued 
services without otherwise constraining innovation.544  Further, as noted by numerous commenters, since 
other data services were permitted in the 2010 Open Internet Order, we have seen little resulting evidence 
of broadband providers using these services to undermine the 2010 rules.545 

212. Nevertheless, non-BIAS data services still could be used to evade the open Internet 
rules.546  Due to these concerns, we will continue to monitor  the market for non-BIAS data services to 

541 2010 Open Internet Order, 25 FCC Rcd at 17966, para. 113.
542 Further, we anticipate that consumers of competing over-the-top services will not be disadvantaged in their 
ability to access 911 service.   
543 See, e.g., Verizon Comments at 76 (“Specialized services are by definition distinct from the customer’s 
broadband Internet access service – they merely supplement such service, increasing the range of options available 
to the consumer and expanding consumer welfare . . . As technology advances and turns concepts such as remote 
surgery, distance-learning, and the Internet of Things into realities, the ability to offer specialized services could be 
critical to promoting consumer interests and national policy priorities.”); ITIC Comments at 7 (“Specialized services 
should also be permitted so long as they do not adversely affect the provision of a robust and evolving basic Internet 
access tier to consumers or harm competition.”); TIA Reply at 12 (“[W]ith new cloud storage and services hosting 
capabilities and increased security and privacy features, the processing and transmission components of these 
services are increasingly intertwined, which would make the application of such rules [to specialized services] 
complex.”). 
544 2010 Open Internet Order, 25 FCC Rcd at 17965, para. 112; Letter from Maggie McCready, Vice President 
Federal Regulatory Affairs, Verizon to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (filed Dec. 
5, 2014) (Verizon Dec. 5, 2014 Ex Parte Letter) (“These services are rapidly evolving and offer the promise of more 
choice for consumers.”); Letter from Henry Hultquist, AT&T, to Marlene H. Dortch, Secretary, FCC, GN Docket 
Nos. 14-28, 10-127, at 1 (filed Jan. 29, 2014) (“Without the opportunity to offer services like IP video, broadband 
providers would invest less and consumer would pay more for broadband Internet access.”); TIA Comments at 3 
(“[T]here is no need for the FCC to change course away from simply monitoring the development of specialized 
services.  These offerings, which may share the same last-mile connections as broadband Internet access service, can 
help spur investment in broadband facilities.”); MIT Media Lab Comments at 2-3 (“As long as non-discriminatory 
Internet access is available, we see no reason to prevent the addition of other specialized, for-fee services.  Nor do 
we see the need to restrict a vibrant market in developing and implementing them.”); Comcast Reply at 8, n.17 
(“[E]xtending open Internet rules to any services that do not meet the definition of mass market broadband Internet 
access could produce harmful results.”).
545 See, e.g., CEA Comments at 11-12 (“There has been no evidence that the specialized services exemption was 
used to circumvent the open Internet rules when they were in effect, and there is no basis to diverge from the 
approach the Commission took in 2010.”); CenturyLink Comments at 22-23 (“[T]here is no evidence of problems in 
implementing this exclusion.”); AT&T Reply at 110-11. 
546 See, e.g., Jon Peha Comments at 9-10 (stating that without defining “specialized services,” the non-BIAS data 
service exemption can create a loophole that can threaten the open Internet); European Digital Rights Comments at 4 
(“Any definition of ‘specialised services’ must be robust enough to prevent a ‘back-door’ undermining of net 

(continued….)



Federal Communications Commission FCC 17-166

334

ensure that these services are not causing or threatening to cause harm to the open nature of the 
Internet.547  Since the 2010 Open Internet Order, broadband Internet access providers have been required 
to disclose the impact of non-BIAS data services on the performance of and the capacity available for 
broadband Internet access services.548  As discussed in detail above, we will continue to monitor the 
existence and effects of non-BIAS data services under the broadband providers’ transparency 
obligations.549   

213. We disagree with commenters who argue that the Commission should adopt a more-
detailed definition for non-BIAS data services to safeguard against any such circumvention of the rules.550  
Several commenters provided definitions of what they believe should constitute non-BIAS data 
services.551  Others, however, expressed concerns that a formal definition of non-BIAS data services risks 
potentially limiting future innovation and investment, ultimately negatively impacting consumer 
welfare.552  We share these concerns and thus decline to further define what constitutes “non-BIAS data 
services” or adopt additional policies specific to such services at this time.  Again, however, we will 
closely monitor the development and use of non-BIAS data services and have authority to intervene if 
these services are utilized in a manner that harms the open Internet.  

neutrality.”); Letter from Harold Feld, Public Knowledge,  to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 
14-28, 10-127 at 24 (filed Dec. 19, 2014) (Public Knowledge Dec. 19, 2014 Ex Parte Letter) (“As new services 
evolve, the Commission must prevent ISPs from using specialized services as an excuse to delay upgrades and 
extract rents from new innovations.”); see also Open Internet Advisory Committee, Specialized Services Working 
Group, Video Set Top Box Case Study Summary, at 6 (2013), http://transition.fcc.gov/cgb/events/Specialized-
Services-Set-Top-Box-5-7-13.pdf (noting how particular attributes of a service might characterize it as a non-BIAS 
data service or a Title VI IP-based cable service depending on the circumstances). 
547 See, e.g., Microsoft Comments at 28 (“[M]onitoring will allow the Commission to respond to any concerns that 
arise in connection with specific practices without unduly hampering providers’ ability to innovate in the provision 
of specialized services generally.”). 
548 2010 Open Internet Order, 25 FCC Rcd at 17938-39, para. 56.
549 See supra Section III.C.3.
550 See, e.g., Access Comments at 10 (“[A] strict definition of specialized services can mitigate the risks.”); Future of 
Music Coalition Reply at 5 (“Without narrow and clear definitions of ‘specialized services,’ development would 
slow and artists and the public would be deprived of potentially rewarding technologies.”).  But see CCIA Reply at 
18 (“[T]he so-called ‘Specialized Services’ exemption is cause for concern.  CCIA has stated that no reasonable 
definition of ‘Specialized Services’ is possible, and that the Commission’s resources would be better devoted to 
locking down the ‘reasonable network management’ standard as the means by which BIAPs can justify any 
challenged conduct.”).
551 See, e.g., CDT Comments at 23 (“First, there should be a requirement that the service be truly specialized, in the 
sense of serving a specific and limited purpose.  Second, there should be a technical requirement of logical 
separation – that is, wholly or significantly separate capacity – between the specialized traffic and the Internet 
traffic.”); Nokia Comments at 12 (“‘Specialised services’ are designed for specific content, applications, or services, 
or a combination thereof.  Such services rely on traffic management or other networking techniques to ensure the 
desired or necessary level of network resources that determine subscriber experience (such as capacity, quality) with 
the aim to securing enhanced quality characteristics.  They are delivered from end-to-end and are not marketed as or 
widely used as a substitute for Internet access service.”). 
552 See, e.g., ETNO Comments at 4 (“We believe that the FCC chooses a future‐proof path by not formally defining 
‘specialized services.’”); MIT Media Lab Comments at 2-3 (“As long as non-discriminatory Internet access is 
available, we see no reason to prevent the addition of other specialized, for-fee services.  Nor do we see the need to 
restrict a vibrant market in developing and implementing them.”); TIA Comments at 30 (“[S]pecialized services can 
help to spur investment in broadband facilities,” and “[r]egulatory intervention in this nascent area would suppress 
these innovative enhancements to consumer welfare.”).

http://transition.fcc.gov/cgb/events/Specialized-Services-Set-Top-Box-5-7-13.pdf
http://transition.fcc.gov/cgb/events/Specialized-Services-Set-Top-Box-5-7-13.pdf
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4. Reasonable Network Management 

214. The 2014 Open Internet NPRM proposed to retain a reasonable network management 
exception to the conduct-based open Internet rules,553 following the approach adopted in the 2010 Open 
Internet Order that permitted exceptions for “reasonable network management” practices to the no-
blocking and no unreasonable discrimination rules.554  The 2014 Open Internet NPRM also tentatively 
concluded that the Commission should retain the definition of reasonable network management adopted 
as part of the 2010 rules that “[a] network management practice is reasonable if it is appropriate and 
tailored to achieving a legitimate network management purpose, taking into account the particular 
network architecture and technology of the broadband Internet access service.”555 

215. The record broadly supports maintaining an exception for reasonable network 
management.556  We agree that a network management exception to the no-blocking rule, the no-throttling 
rule, and the no-unreasonable interference/disadvantage standard is necessary for broadband providers to 
optimize overall network performance and maintain a consistent quality experience for consumers while 
carrying a variety of traffic over their networks.557  Therefore, the no-blocking rule, the no-throttling rule, 
and the no-unreasonable interference/disadvantage standard will be subject to reasonable network 
management for both fixed and mobile providers of broadband Internet access service.  In addition to 
retaining the exception, we retain the definition of reasonable network management with slight 
modifications: 

A network management practice is a practice that has a primarily technical network 
management justification, but does not include other business practices.  A network 
management practice is reasonable if it is primarily used for and tailored to achieving a 
legitimate network management purpose, taking into account the particular network 
architecture and technology of the broadband Internet access service. 

216. For a practice to even be considered under this exception, a broadband Internet access 
service provider must first show that the practice is primarily motivated by a technical network 
management justification rather than other business justifications.  If a practice is primarily motivated by 
such an other justification, such as a practice that permits different levels of network access for similarly 
situated users based solely on the particular plan to which the user has subscribed,558 then that practice 
will not be considered under this exception.  The term “particular network architecture and technology” 
refers to the differences across broadband access platforms of any kind, including cable, fiber, DSL, 

553 2014 Open Internet NPRM, 29 FCC Rcd at 5583, para. 61. 
554 47 C.F.R. § 8.5.
555 47 C.F.R. § 8.11(d); 2010 Open Internet Order, 25 FCC Rcd at 17952, para. 82. 
556 See, e.g., OTI Comments at 57 (“[R]egardless of its source of statutory authority, the Commission should apply 
its open Internet protections ‘subject to reasonable network management.’”); CenturyLink Comments at 23 (“There 
is also no evidence of a problem with implementing this exception following the Commission’s 2010 Open Internet 
Order.”); CDT Comments at 7.
557 As discussed above, the transparency rule does not include an exception for reasonable network management.  
We clarify, however, that the transparency rule “does not require public disclosure of competitively sensitive 
information or information that would compromise network security or undermine the efficacy of reasonable 
network management practices.”  See 2014 Open Internet NPRM, 29 FCC Rcd 5583, para. 61; 2010 Open Internet 
Order, 25 FCC Rcd at 17937-38, para. 55.
558 See Prepared remarks of FCC Chairman Tom Wheeler, 2014 CTIA Show, Las Vegas, NV (Sept. 9, 2014).
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satellite, unlicensed Wi-Fi, fixed wireless, and mobile wireless.559 

217. As noted above, reasonable network management is an exception to the no-blocking rule, 
no-throttling rule, and no-unreasonable interference/disadvantage standard, but not to the rule against paid 
prioritization.560  This is because unlike conduct implicating the no-blocking, no-throttling, or no-
unreasonable interference/disadvantage standard, paid prioritization is not a network management 
practice because it does not primarily have a technical network management purpose.561  When 
considering whether a practice violates the no-blocking rule, no-throttling rule, or no-unreasonable 
interference/disadvantage standard, the Commission may first evaluate whether a practice falls within the 
exception for reasonable network management.   

218. Evaluating Network Management Practices.  The 2014 Open Internet NPRM proposed 
that the Commission adopt the same approach for determining the scope of network management 
practices considered to be reasonable as adopted in the 2010 Open Internet Order.562  We recognize the 
need to ensure that the reasonable network management exception will not be used to circumvent the 
open Internet rules while still allowing broadband providers flexibility to experiment and innovate as they 
reasonably manage their networks.563  We therefore elect to maintain a case-by-case approach.  The case-
by-case review also allows sufficient flexibility to address mobile-specific management practices because, 
by the terms of our rule, a determination of whether a network management practice is reasonable takes 
into account the particular network architecture and technology.  We also note that our transparency rule 

(Continued from previous page)  
559 See 2010 Open Internet Order, 25 FCC Rcd at 17952, para. 82 (defining “particular network architecture and 
technology” as referring to “the differences across access platforms such as cable, DSL, satellite, and fixed 
wireless”).
560 Paid prioritization would be evaluated under the standards set forth in Section II.C.1.c supra. 
561 For purposes of the open Internet rules, prioritization of affiliated content, applications, or services is also 
considered a form of paid prioritization.  See supra Section III.C.1.c.
562 See 2014 Open Internet NPRM, 29 FCC Rcd at 5583, para. 61.  The Commission decided to determine the scope 
of reasonable network management on a case-by-case basis in the Open Internet Order and we maintain those same 
factors today.  See 2010 Open Internet Order, 25 FCC Rcd at 17952-56, paras. 84-92.
563 See, e.g., CDT Comments at 9 (“[R]ules in this area should not be rigid.  They should not attempt to specify in 
advance which particular technical practices should be prohibited or allowed.  Detailed technical choices are best 
left to network operators, since they are in the best position to understand the technical consequences and tradeoffs 
associated with different choices.  Network operators also need appropriate flexibility to devise new tactics and 
respond to new threats.”); CenturyLink Comments at 23 (“The NPRM also correctly concludes that the Commission 
should retain the existing reasonable network management practices exception to its Open Internet rules and 
continue to develop the scope of that exception on a case-by-case basis.  This exception is critical to ensuring that 
broadband providers have the flexibility to manage their networks in a way that maintains network security and 
integrity, addresses harmful traffic, and mitigates against the effects of congestion.”); ITIF Reply at 14 (“Applying 
strict neutrality rules, dictating traffic management in the lower layers of a wireless network, is largely 
unworkable.”); TIA Comments at 3 (advocating for “an expansive definition of ‘reasonable network management’ 
that reflects the nature and needs of contemporary broadband Networks”); Alcatel-Lucent Comments at 17 (“[T]he 
Commission should continue to allow reasonable network management practices coupled with disclosure policies 
that provide consumers with the appropriate level of transparency into these practices.”).  But see CTIA Reply at 26 
(noting that it would not be “sufficient to rely on a ‘reasonable network management’ exception to warrant 
application of [the no-blocking rule] – as described below, that approach would necessarily chill innovation and 
harm, not help, consumers”).
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requires disclosures that provide an important mechanism for monitoring whether providers are 
inappropriately exploiting the exception for reasonable network management.564

219. To provide greater clarity and further inform the Commission’s case-by-case analysis, we 
offer the following guidance regarding legitimate network management purposes.  We also note that, 
similar to the 2010 reasonable network management exception, broadband providers may request a 
declaratory ruling or an advisory opinion from the Commission before deploying a network management 
practice, but are not required to do so.565   

220. As with the network management exception in the 2010 Open Internet Order, broadband 
providers may implement network management practices that are primarily used for, and tailored to, 
ensuring network security and integrity, including by addressing traffic that is harmful to the network, 
such as traffic that constitutes a denial-of-service attack on specific network infrastructure elements.566  
Likewise, broadband providers may also implement network management practices that are primarily 
used for, and tailored to, addressing traffic that is unwanted by end users.567  Further, we reiterate the 
guidance of the 2010 Open Internet Order that network management practices that alleviate congestion 
without regard to the source, destination, content, application, or service are also more likely to be 
considered reasonable network management practices in the context of this exception.568  In evaluating 
congestion management practices, a subset of network management practices, we will also consider 
whether the practice is triggered only during times of congestion and whether it is based on a user’s 
demand during the period of congestion.569

221. We also recognize that some network management practices may have a legitimate 
network management purpose, but also may be exploited by a broadband provider.  We maintain the 
guidance underlying the 2010 Open Internet Order’s case-by-case analysis that a network management 
practice is more likely to be found reasonable if it is transparent, and either allows the end user to control 
it or is application-agnostic.570      

564 See supra Section III.C.3.  
565 See 2010 Open Internet Order, 25 FCC Rcd at 17952-53, para. 84, n.262 (citing 47 C.F.R. §1.2 which provides 
for “a declaratory ruling terminating a controversy or removing uncertainty”); see also infra Section III.E.2.a.ii.
566 See 2010 Open Internet Order, 25 FCC Rcd at 17954, para. 88; see also, e.g., Financial Service Roundtable 
Reply at 3 (stating that the open Internet rules should “allow ISPs to block cyber attacks or similar threats to 
information systems or networks that are transiting their systems, regardless of the traffic stream’s ultimate 
destination”); EFF Reply at 12 (stating that broadband providers’ “blocking content that would actually harm their 
network (e.g. DDOS attacks) . . . would obviously fall into the category of reasonable network management”). 
567 See 2010 Open Internet Order, 25 FCC Rcd at 17954-55, paras. 88-90.  
568 See id. at 17954, para. 87 (stating that the principles guiding case-by-case evaluations of network management 
practices include “transparency, end user control, and use- (or application-) agnostic treatment”); id. at 17945, para. 
73 (elaborating upon the concept of “use-agnostic” discrimination); see also  Mozilla Reply at 22 (stating that the 
Commission’s conception of reasonable network management could “separate application-specific from application-
agnostic discrimination”).  As in the no throttling rule and the no unreasonable interference or unreasonable 
disadvantage standard, we include classes of content, applications,  services, or devices.
569 See BITAG Congestion Report at 2, 14.
570 2010 Open Internet Order, 25 FCC Rcd at 17954, para. 87.  See BITAG Congestion Report at 45 (“User- and 
application- agnostic congestion management practices are useful in a wide variety of situations, and may be 
sufficient to accommodate the congestion management needs of network operators in the majority of situations. . . . 
[and i]f application-based congestion management practices are used, those based on a user’s expressed preferences 
are preferred over those that are not.”);  David D. Clark, John Wroclawski, Karen R. Sollins, and Robert Braden, 
Tussle in Cyberspace: Defining Tomorrow’s Internet, IEEE/ACM Transactions on Networking, vol. 13 no. 3 (2005) 

(continued….)
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222. As in 2010, we decline to adopt a more detailed definition of reasonable network 
management.571  For example, one proposal suggests that the Commission limit the circumstances in 
which network management techniques can be used so they would only be reasonable if they were used 
temporarily, for exceptional circumstances, and have a proportionate impact to solve a targeted 
problem.572  We acknowledge the advantages a more detailed definition of network management can have 
on long-term network investment and transparency, but at this point, there is not a need to place such 
proscriptive limits on broadband providers.573  Furthermore, a more detailed definition of reasonable 
network management risks quickly becoming outdated as technology evolves.574  Case-by-case analysis 
will allow the Commission to use the conduct-based rules adopted today to take action against practices 
that are known to harm consumers without interfering with broadband providers’ beneficial network 
management practices.575  

223. We believe that the reasonable network management exception provides both fixed and 
mobile broadband providers sufficient flexibility to manage their networks.  We recognize, consistent 
with the consensus in the record, that the additional challenges involved in mobile broadband network 
management mean that mobile broadband providers may have a greater need to apply network 
management practices, including mobile-specific network management practices, and to do so more often 
to balance supply and demand while accommodating mobility.576  As the Commission observed in 2010, 

(“One of the most respected and cited of the Internet design principles is the end-to-end arguments, which state that 
mechanism should not be placed in the network if it can be placed at the end node, and that the core of the network 
should provide a general service, not one that is tailored to a specific application.”).
571 2010 Open Internet Order, 25 FCC Rcd at 17953, para. 85.
572 Access Comments at 18 (“Traffic management techniques are ‘reasonable’ when deployed for the purpose of 
technical maintenance of the network, namely to block spam, viruses, or denial of service attacks, or to minimize the 
effects of congestion, whereby equal types of traffic should be treated equally . . . [and] should only be used on a 
temporary basis, during exceptional moments, and their impact must be necessary, proportionate and targeted to 
solve the particular problem [and] . . . have transparent and comprehensible disclosure for users . . . .”).  
573 MIT Media Lab Comments at 13 (“[A] more stringent view of the limitation of network management . . .  
insure[s] that there are no artificial or industrially created synthetic control points placed between an application and 
the flow of bits associated with it.”).  While some commenters note that there have not been any major technological 
changes in how broadband providers manage traffic since 2010, others indicate that broadband providers have 
acquired additional techniques that allow them to manage traffic in real-time.  Compare Sandvine Comments at 12 
(stating that there have not been any big technological changes in how service providers can manage traffic since 
2010) with Internet Association Comments at 3 (“New technologies have granted broadband Internet access 
providers an unprecedented ability to discriminate and block content in real time.”).
574 Verizon Dec. 5, 2014 Ex Parte Letter at 2. 
575 Beneficial practices include protecting their Internet access services against malicious content or offering a 
service limited to offering “family friendly” materials to end users who desire only such content.  2010 Open 
Internet Order, 25 FCC Rcd at 17954-55, paras. 88-89.
576 See, e.g., AT&T Reply at 82 (“The unique challenges presented by mobile users and the unpredictable demands 
placed on mobile networks due to the inherent mobility of their users require a robust set of tools that can be used to 
mitigate the impact of potential congestion on consumers’ experience with a network.”); id. at 80-83; OTI 
Comments at 57 (“A flexible approach to defining reasonable network management can accommodate exceptions 
appropriate to different technologies and platforms …without creating an arbitrary distinction and preference for 
mobile networks.”) (internal quotation marks omitted); T-Mobile Reply at 11 (“These important distinctions 
between fixed and mobile networks show that it would be inadvisable to impose new net neutrality rules, especially 
those designed for fixed networks, on mobile broadband networks.”); CDT Comments at 20 (“The allowance for 
reasonable network management provides ample flexibility for carriers to address any network management 
challenges that are specific to mobile wireless networks, so no broad exemption is warranted.”); Microsoft 

(continued….)
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mobile network management practices must address dynamic conditions that fixed, wired networks 
typically do not,577 such as the changing location of users578 as well as other factors affecting signal 
quality.579  The ability to address these dynamic conditions in mobile network management is especially 
important given capacity constraints many mobile broadband providers face.580  Moreover, 
notwithstanding any limitations on mobile network management practices necessary to protect the open 
Internet, we anticipate that mobile broadband providers will continue to be able to use a multitude of tools 
to manage their networks,581  including an increased number of network management tools available in 
4G LTE networks.

224. We note in a similar vein that providers relying on unlicensed Wi-Fi networks have 
specific network management needs.  For example, these providers can “face spectrum constraints and 
congestion issues that can pose particular network-management challenges” and also “must accept and 
manage interference from other users in the unlicensed bands.”582  Again, the Commission will take into 
account when and how network management measures are applied as well as the particular network 
architecture and technology of the broadband Internet access service in question, in determining if a 

Comments at 27 (“[A]ny technical or operational differences between mobile and fixed networks can be 
accommodated by recognizing the meaning of ‘reasonable network management’ might vary depending on the 
particular type of network.”); Public Knowledge Comments at 24 (“[T]o the extent that a technical difference 
between wireless and wireline exist, reasonable network management policies can accommodate it.”); Mozilla 
Comments at 21 (“There remain technical distinctions between mobile and fixed networks, some of which—such as 
management of upload congestion—are inherent in the nature of the technologies.”); Vonage Comments at 32 
(“Rather than adopt less protection, the Commission can instead distinguish between wireline and wireless under the 
principle of reasonable network management.”) TIA Comments at 11-15 (stating that the Commission must consider 
“the engineering realities of the distinctly different types of broadband platforms [wireline, cable, mobile]” when 
considering regulations, especially on network management”).
577 2010 Open Internet Order, 25 FCC Rcd at 17956, para. 94.
578 Letter from Scott Bergmann, Vice President—Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, 
(filed Oct. 6, 2014), Attach., Dr. Jeffrey H. Reed and Dr. Nishith D. Tripathi, Net Neutrality and Technical 
Challenges of Mobile Broadband Networks at 14 (CTIA Oct. 6, 2014 Ex Parte Letter) (arguing that as channel 
conditions degrade (such as when a mobile user moves toward the periphery of a cell site) “[e]ven to preserve a 
given data rate, the user may need 36 times more radio resources”).
579 See, e.g., TIA Reply at 8 (“The allocation [of radio resources] must factor in the number of active user devices, 
capabilities of these devices, capabilities of the base station in the area, prevailing channel conditions of different 
devices on the network, distance from the serving cell, and target QoS of different services to determine the amount 
of radio resources for individual users.”); Nokia Reply at 5 (“Mobile networks can be affected by physical 
obstructions, solar activity, electromagnetic disturbances, and distance to a much greater degree than wireline 
broadband networks.”); T-Mobile Comments at 5-7.
580 T-Mobile Comments at 6.
581 Such tools have been referenced in various ex parte filings.  See, e.g., Letter from Jonathan Spalter, Chair, 
Mobile Future, to Marlene H. Dortch, Secretary, FCC, (filed Sept. 12, 2014), Attach., Rysavy Research, How Is 
Mobile Different: Considerations for the Open Internet Rulemaking at 11-12 (citing the need for adjustments to 
transmitted power and sustainable data rates); Letter from Scott Bergmann, CTIA to Marlene H. Dortch, Secretary, 
FCC, GN Docket Nos. 14-28, 10-127, Attach., Dr. Jeffrey H. Reed and Dr. Nishith D. Tripathi, Net Neutrality and 
Technical Challenges of Mobile Broadband Networks at 16, 20-21 (filed Sept. 4, 2014) (citing the need for 
scheduling user access to the network based upon dynamic measurements of signal quality).
582 NCTA Dec. 23, 2014 Ex Parte Letter at 25; see also Letter from Samuel L. Feder, counsel to Cablevision, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Jan. 12, 2015) (urging that the Commission 
recognize Wi-Fi networks’ “specific capacity and congestion constraints” in applying any reasonable network 
management standard).  



Federal Communications Commission FCC 17-166

340

network management practice is reasonable.  For these reasons, we reject the argument that rules with 
exceptions only for reasonable network management practices would “tie the hands of operators and 
make it more challenging to meet consumers’ needs”583 or that “the mere threat of post hoc regulatory 
review . . . would disrupt and could chill optimal network management practices.”584  In recognizing the 
unique challenges, network architecture, and network management of mobile broadband networks (and 
others, such as unlicensed Wi-Fi networks), we conclude that the reasonable network management 
exception addresses this concern and strikes an appropriate balance between the need for flexibility and 
ensuring the Commission has the tools necessary to maintain Internet openness. 

E. Enforcement of the Open Internet Rules

1. Background

225. Timely and effective enforcement of the rules we adopt in this Order is crucial to 
preserving an open Internet, enhancing competition and innovation, and providing clear guidance to 
consumers and other stakeholders.  As has been the case since we adopted our original open Internet rules 
in 2010, we anticipate that many disputes that will arise can and should be resolved by the parties without 
Commission involvement.  We encourage parties to resolve disputes through informal discussions and 
private negotiations whenever possible.585  To the extent disputes are not resolved, the Commission will 
continue to provide backstop mechanisms to address them.  We also will proactively monitor compliance 
and take strong enforcement action against parties who violate the open Internet rules. 

226. In the 2010 Open Internet Order, the Commission established a two-tiered framework for 
enforcing open Internet rules.  The Commission allowed parties to file informal complaints pursuant to 
section 1.41 of our rules586 and promulgated new procedures to govern formal complaints alleging 
violations of the open Internet rules.587  This framework was not affected by the D.C. Circuit’s decision in 
Verizon.  It therefore remains in effect and will apply to complaints regarding the rules we adopt in this 
Order.  Informal complaints provide end users, edge providers, and others with a simple and efficient 
vehicle for bringing potential open Internet violations to the attention of the Commission.588  The formal 
complaint rules permit any person to file a complaint with the Commission alleging an open Internet rule 
violation and to participate in an adjudicatory proceeding to resolve the complaint.589  In addition to these 
mechanisms for resolving open Internet complaints, the Commission continuously monitors press reports 
and other public information, which may lead the Enforcement Bureau to initiate an investigation of 
potential open Internet rule violations.

227. In the 2014 Open Internet NPRM, the Commission sought comment on the efficiency and 
functionality of the complaint processes adopted in the 2010 Open Internet Order and on mechanisms we 

583 Verizon Reply at 33.
584 AT&T Reply at 89 (emphasis in original).
585 2014 Open Internet NPRM, 29 FCC Rcd at 5618, para. 161; 2010 Open Internet Order, 25 FCC Rcd at 17986, 
para. 151.
586 47 C.F.R. § 1.41.
587 47 C.F.R. §§ 8.12-8.17.   
588 2010 Open Internet Order, 25 FCC Rcd at 17986, para. 153.  In the 2010 Open Internet Order, the Commission 
established that parties could submit informal complaints pursuant to section 1.41 of the Commission’s rules\ and 
recommended that consumers, end users, and edge providers submit such complaints through the Commission’s 
website: http://esupport.fcc.gov/complaints.html.  Id.
589 See 2010 Open Internet Order, 25 FCC Rcd at 17987-89, paras. 154-59; 47 C.F.R. §§ 8.12-8.17.

http://esupport.fcc.gov/complaints.html
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should consider to improve enforcement and dispute resolution.590  We tentatively concluded that our 
open Internet rules should include at least three fundamental elements:  (1) legal certainty, so that 
broadband providers, edge providers, and end users can plan their activities based on clear Commission 
guidance; (2) flexibility to consider the totality of the facts in an environment of dynamic innovation; and 
(3) effective access to dispute resolution.591  We affirm the importance of these principles below and 
discuss several enhancements to our existing open Internet complaint rules to advance them.  In addition, 
we adopt changes to our complaint processes to ensure that they are accessible and user-friendly to 
consumers, small businesses, and other interested parties, as well as changes to ensure that that our review 
of complaints is inclusive and informed by groups with relevant technical or other expertise.

2. Designing an Effective Enforcement Process

a. Legal Certainty

228. We sought comment in the 2014 Open Internet NPRM on ways to design an effective 
enforcement process that provides legal certainty and predictability to the marketplace.592  In addition to 
our current complaint resolution framework, we requested input on what other forms of guidance would 
be helpful.593  We solicited feedback on whether the Commission should:  (1) establish an advisory 
opinion process, akin to “business review letters” issued by the Department of Justice (DOJ), and/or non-
binding staff opinions, through which parties could ask the Commission for a statement of its current 
enforcement intentions with respect to certain practices under the new rules;594 and (2) publish 
enforcement advisories that provide additional insight into the application of the rules.595  Many 
commenters recognized the benefits of clear rules and greater predictability regarding open Internet 
protections.596

590 2014 Open Internet NPRM, 29 FCC Rcd at 5618-23, paras. 161-76. 
591 Id. at 5619, para. 163.  In addition, the Commission asked whether other elements should be considered and what 
forms of dispute resolution would be the best strategy to implement “data-driven decision-making.”  Id.
592 Id. at 5619, paras. 163, 165.
593 Id. at 5619, para. 165.
594 Id. at 5619-20, paras. 165-66.  The Antitrust Division of the Department of Justice has procedures under which 
entities concerned about the legality under the antitrust laws of proposed business conduct may seek a statement 
from the Division regarding its current enforcement intentions with respect to that conduct.  See 28 C.F.R. § 50.6; 
Dep’t of Justice, Pilot Program Announced to Expedite Business Review Process (1992), 
http://justice.gov/atr/public/busreview/201659a.pdf (Dep’t of Justice Business Reviews).  Other federal agencies 
have similar advisory opinion processes.  For example, the Rules of Practice of the Federal Trade Commission 
provide that the Commission or its staff, in appropriate circumstances, may offer industry guidance in the form of an 
advisory opinion.  See 16 C.F.R. §§ 1.1-1.4; Fed. Trade Comm’n, Guidance From Staff of the Bureau of 
Competition’s Health Care Division on Requesting and Obtaining an Advisory Opinion (2010), 
http://www.ftc.gov/sites/default/files/attachments/competition-advisory-opinions/advop-health.pdf.    
595 2014 Open Internet NPRM, 29 FCC Rcd at 5620, para. 167.
596 See, e.g., Comcast Comments at 67 (“Comcast agrees with the Commission that any new enforcement procedures 
must ‘provide legal certainty . . . .’”); NCTA Comments at 67 (“The Commission . . . should continue to explore 
other ways of streamlining its enforcement procedures in a manner that provides ‘legal certainty’ to regulated 
entities.”); EFF Comments at 2 (The Commission “should enact clear and simple prescriptive rules . . . .”); 
Independent Film & Television Alliance Comments at 12 (“[T]he Commission must take the most effective actions 
available to it to ensure that the regulations it adopts . . . provide certainty to the public.”); Cox Comments at ii-iii 
(“In relying on traditional complaint-driven and agency-initiated enforcement mechanisms, the Commission’s rules 
also should maximize certainty and ensure options for streamlined dispute resolution.”).

http://justice.gov/atr/public/busreview/201659a.pdf
http://www.ftc.gov/sites/default/files/attachments/competition-advisory-opinions/advop-health.pdf
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(i) Advisory Opinions

229. We conclude that use of advisory opinions similar to those issued by DOJ’s Antitrust 
Division is in the public interest and would advance the Commission’s goal of providing legal certainty.597  
Although the Commission historically has not used advisory opinions to promote compliance with our 
rules, we conclude that they have the potential to serve as useful tools to provide clarity, guidance, and 
predictability concerning the open Internet rules.598  Advisory opinions will enable companies to seek 
guidance on the propriety of certain open Internet practices before implementing them, enabling them to 
be proactive about compliance and avoid enforcement actions later.599  The Commission may use advisory 
opinions to explain how it will evaluate certain types of behavior and the factors that will be considered in 
determining whether open Internet violations have occurred.  Because these opinions will be publicly 
available, we believe that they will reduce the number of disputes by providing guidance to the industry.  

230. In this Order, we adopt rules promulgating basic requirements for obtaining advisory 
opinions, as well as limitations on their issuance.  Any entity that is subject to the Commission’s 
jurisdiction may request an advisory opinion regarding its own proposed conduct that may implicate the 
rules we adopt in this Order, the rules that remain in effect from the 2010 Open Internet Order, or any 
other rules or policies related to the open Internet that may be adopted in the future.600  

231. Requests for advisory opinions may be filed via the Commission’s website or with the 
Office of the Secretary and must be copied to the Commission staff specified in the rules.601  We delegate 
authority to issue advisory opinions to the Enforcement Bureau, which will coordinate with other Bureaus 
and Offices on the issuance of opinions.  The Enforcement Bureau will have discretion to choose whether 
it will respond to the request.  If the Bureau declines to respond to a request, it will inform the requesting 
party in writing.  As a general matter, the Bureau will be more likely to respond to requests where the 
proposed conduct involves a substantial question of fact or law and there is no clear Commission or court 
precedent, or the subject matter of the request and consequent publication of Commission advice is of 
significant public interest.602  In addition, the Bureau will decline to respond to requests if the same 
conduct is the subject of a current government investigation or proceeding, including any ongoing 

597 We decline to adopt non-binding staff opinions in light of our decision to establish an advisory opinion process 
similar to the DOJ Antitrust Division’s business review letter approach, as well as existing voluntary mediation 
processes to resolve open Internet disputes that are available through the Enforcement Bureau’s Market Disputes 
and Resolutions Division.  See infra Section III.E.2.a.i.  
598 Parties also have the option to file a petition for declaratory ruling under section 1.2 of the Commission’s rules, 
47 C.F.R. § 1.2.  In contrast to declaratory rulings, advisory opinions may only relate to prospective conduct, and the 
Enforcement Bureau will not seek comment on advisory opinions via public notice.  See id.
599 See, e.g., Dep’t of Justice, Introduction to Antitrust Division Business Reviews at 1 (last visited Oct. 29, 2014), 
http://www.justice.gov/atr/public/busreview/276833.pdf (“The business review procedure benefits both the Division 
and the business community because the Division can analyze and comment on the possible competitive impact of 
proposed business conduct, possibly avoiding lawsuits or other actions.”).
600 See, e.g., 28 C.F.R. § 50.6(2) (“The [DOJ’s Antitrust] Division will consider only requests with respect to 
proposed business conduct, which may involve either domestic or foreign commerce.”).
601 See infra Appx. A (§ 8.18).
602 As noted above, in addition to DOJ, other federal agencies also have an advisory opinion process.  See supra note 
594.  The FTC specifies that it will consider requests for advisory opinions, where practicable, under the following 
circumstances: “(1) The matter involves a substantial or novel question of fact or law and there is no clear 
Commission or court precedent; or (2) The subject matter of the request and consequent publication of Commission 
advice is of significant public interest.” 16 C.F.R. § 1.1(a).

http://www.justice.gov/atr/public/busreview/276833.pdf
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litigation or open rulemaking.603

232. Requests for advisory opinions must relate to prospective or proposed conduct that the 
requesting party intends to pursue.604  The Enforcement Bureau will not respond to hypothetical questions 
or inquiries about proposals that are mere possibilities.  The Bureau also will not respond to requests for 
opinions that relate to ongoing or prior conduct, and the Bureau may initiate an enforcement investigation 
to determine whether such conduct violates the open Internet rules.  

233. Requests for advisory opinions should include all material information sufficient for 
Commission staff to make a determination on the proposed conduct;605 however, staff will have discretion 
to ask parties requesting opinions, as well as other parties that may have information relevant to the 
request or that may be impacted by the proposed conduct, for additional information that the staff deems 
necessary to respond to the request.606  Because advisory opinions will rely on full and truthful disclosures 
by the requesting entities, requesters must certify that factual representations made to the Enforcement 
Bureau are truthful and accurate, and that they have not intentionally omitted any material information 
from the request.607  Advisory opinions will expressly state that they rely on the representations made by 
the requesting party, and that they are premised on the specific facts and representations in the request and 
any supplemental submissions.

234.  Although the Enforcement Bureau will attempt to respond to requests for advisory 
opinions expeditiously, we decline to establish any firm deadlines to rule on them or issue response 
letters.608  The Commission appreciates that if the advisory opinion process is not timely, it will be less 
valuable to interested parties.  However, response times will likely vary based on numerous factors, 
including the nature and complexity of the issues, the magnitude and sufficiency of the request and the 
supporting information, and the time it takes for the requester to respond to staff requests for additional 
information.  An advisory opinion will provide the Enforcement Bureau’s conclusion regarding whether 
or not the proposed conduct will comply with the open Internet rules.  The Bureau will have discretion to 
indicate in an advisory opinion that it does not intend to take enforcement action based on the facts, 
representations, and warranties made by the requesting party.  The requesting party may rely on the 
opinion only to the extent that the request fully and accurately contains all the material facts and 
representations necessary for the opinion and the situation conforms to the situation described in the 

(Continued from previous page)  
603 See, e.g., 16 C.F.R. § 1.1(b)(1) (the FTC will ordinarily consider requests for advisory opinions inappropriate 
where “[t]he same or substantially the same course of action is under investigation or is or has been the subject of a 
current proceeding involving the Commission or another governmental agency . . . .”).
604 See, e.g., 28 C.F.R. § 50.6(2) (“The [DOJ’s Antitrust] Division will consider only requests with respect to 
proposed business conduct . . . .”) (emphasis added); 16 C.F.R. § 1.1(a) (“Any person, partnership, or corporation 
may request advice from the [Federal Trade] Commission with respect to a course of action which the requesting 
party proposes to pursue.”).
605 See, e.g., 28 C.F.R. § 50.6(5) (under the DOJ’s business review procedures, “[e]ach request must be accompanied 
by all relevant data including background information, complete copies of all operative documents and detailed 
statements of all collateral oral understandings, if any”).  
606 See, e.g., id. (“All parties requesting the review letter must provide the [DOJ Antitrust] Division with whatever 
additional information or documents the Division may thereafter request in order to review the matter. . . . In 
connection with any request for review, the Division will also conduct whatever independent investigation it 
believes is appropriate.”).
607 See 18 U.S.C. § 1001; see also 47 C.F.R. § 1.17.  
608 For example, the Department of Justice’s Antitrust Division states that it will “make its best effort” to resolve 
business review requests within 60 to 90 days after receiving all relevant information and documents sought by the 
Division.  See Dep’t of Justice Business Reviews at 1-2.  
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request for opinion.  The Enforcement Bureau will not bring an enforcement action against a requesting 
party with respect to any action taken in good faith reliance upon an advisory opinion if all of the relevant 
facts were fully, completely, and accurately presented to the Bureau, and where such action was promptly 
discontinued upon notification of rescission or revocation of the Commission’s or the Bureau’s 
approval.609  

235.    Advisory opinions will be issued without prejudice to the Enforcement Bureau’s ability 
to reconsider the questions involved, or to rescind or revoke the opinion.610  Similarly, because advisory 
opinions issued at the staff level are not formally approved by the full Commission, they will be issued 
without prejudice to the Commission’s right to later rescind the findings in the opinion.  Because advisory 
opinions will address proposed future conduct, they necessarily will not concern any case or controversy 
that is ripe for appeal.611

236. The Enforcement Bureau will make advisory opinions available to the public.  In order to 
provide meaningful guidance to other stakeholders, the Bureau will also publish the initial request for 
guidance and any associated materials.  Thus, the rules that we adopt establish procedures for entities 
soliciting advisory opinions to request confidential treatment of certain information.612  

237. Many commenters support the use of advisory opinions as a means for the Commission 
to provide authoritative guidance to parties about the application of open Internet rules and the 
Commission’s enforcement intentions.613  In addition, some commenters suggest that review letters and 

(Continued from previous page)  
609 See 16 C.F.R. § 1.3(b); see also 28 C.F.R. § 50.6(9) (“A business review letter states only the enforcement 
intention of the [DOJ Antitrust] Division as of the date of the letter, and the Division remains completely free to 
bring whatever action or proceeding it subsequently comes to believe is required by the public interest.  As to a 
stated present intention not to bring an action, however, the Division has never exercised its right to bring a criminal 
action where there has been full and true disclosure at the time of presenting the request.”).
610 See, e.g., 28 C.F.R. § 50.6(9) (“A business review letter states only the enforcement intention of the [DOJ’s 
Antitrust] Division as of the date of the letter, and the Division remains completely free to bring whatever action or 
proceeding it subsequently comes to believe is required by the public interest.”); 16 C.F.R. § 1.3(b) (“Any advice 
given by the [Federal Trade] Commission is without prejudice to the right of the Commission to reconsider the 
questions involved and, where the public interest requires, to rescind or revoke the action.”).
611 See, e.g., American Exp. Co. v. U.S. Dep’t of Justice, 453 F. Supp. 47, 50 (S.D.N.Y. 1978) (“[28 C.F.R. § 50.6], 
by committing the Justice Department to state a position with respect to future enforcement plans, necessarily 
implies that the matter under review is not the subject of any currently pending enforcement proceedings.  Rather, 
the opinion of the Justice Department is an ‘advisory opinion,’ a familiar term used in the legal lexicon to denote an 
opinion concerning a matter not yet ripe for judicial action and thus not yet before any court.”).
612 For example, trade secrets or commercial and financial information may merit confidential treatment.  See 47 
C.F.R. §§ 0.457, 0.459.
613 See, e.g., Comcast Comments at 69 (“Comcast . . . remains open to other potential mechanisms for providing 
guidance—such as a business-review-letter process, nonbinding staff opinions, or enforcement advisories.”); NCTA 
Comments at 67 (Less formal mechanisms of providing clarity on the Commission’s view of the law, including 
business review letters, non-binding staff opinions, or enforcement advisories “may well prove useful to regulated 
entities as they endeavor to comply with any new rules . . . .”); CDT Comments at 34 (“To facilitate the 
development of helpful guidance in the interpretation of the rules, the Commission should proceed with its 
suggestion in the NPRM to establish a business-review-letter approach similar to that of the Antitrust Division of the 
Department of Justice.  Such a process would provide a way for individual companies to resolve uncertainty they 
may face under the rules, while accelerating the growth of a body of precedent to which other industry participants 
might look.  It could also foster useful discussions between broadband providers and Commission staff and a more 
regular and informed consideration of open-Internet policy issues.”) (internal citations omitted); Cox Comments at 
29 (“Cox . . . supports the NPRM’s proposal to adopt additional dispute resolution mechanisms, such as expedited, 

(continued….)
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staff opinions should be voluntary.614  We agree that solicitation of advisory opinions should be purely 
voluntary, and that failure to seek such an opinion will not be used as evidence that an entity’s practices 
are inconsistent with our rules.  

238. The Wireless Internet Service Providers Association (WISPA) opposes the adoption of an 
advisory opinion process “because it assumes an inherent uncertainty in the rules and creates a ‘mother 
may I’ regime —essentially creating a system where a broadband provider must ask the Commission for 
permission when making business decisions.”615  According to WISPA, “[t]his system would increase 
regulatory uncertainty and stifle broadband providers from innovating new technologies or business 
methods.  It also would be expensive for a small provider to implement, requiring legal and professional 
expertise.”616  

239. We find that WISPA’s concerns are misguided.  Because requests for advisory opinions 
will be entirely voluntary, we disagree with the contention that their use would force broadband providers 
to seek permission before implementing new policies or technologies and thereby stifle innovation.617  In 
addition, we agree with other commenters that advisory opinions would provide more, not less, certainty 
regarding the legality of proposed business practices.618  

(ii) Enforcement Advisories

240. We conclude that the periodic publication of enforcement advisories will advance the 
Commission’s goal of promoting legal certainty regarding the open Internet rules.619  In the 2014 Open 
Internet NPRM, we inquired whether the Commission should issue guidance in the form of enforcement 
advisories that provide insight into the application of Commission rules.620  Enforcement advisories are a 
tool that the Commission has used in numerous contexts, including the current open Internet rules.621  We 
asked whether continued use of such advisories would be helpful where issues of potential general 

non-binding staff review informed by input from the Broadband Internet Technical Advisory Group (‘BITAG’) 
and/or resolution by technical advisory groups like OIAC and BITAG.”).
614 See, e.g., CDT Comments at 33-34 (“[U]se of the business-review-letter process should be purely voluntary.  
There should be no expectation that broadband providers must seek permission from the Commission before 
changing or instituting new network management practices, and the decision by a broadband provider not to seek a 
business review letter should not result in any negative inference regarding the provider or its practices.”).
615 WISPA Comments at 33; see also ADTRAN Comments at ii (“[T]he proposed enforcement processes will 
exacerbate the uncertainty, delay deployment of new services and further deter investment.  The use of case-by-case 
formal complaint procedures to develop a ‘common law’ of Internet regulation under the vague rules proposed in the 
NPRM will not timely provide any measure of certainty or guidance.  And the alternative proposals present concerns 
about timeliness, protection of proprietary information, no real measure of certainty and inconsistency with the 
current limits on delegated authority.”); id. at 33-41. 
616 WISPA Comments at 33.
617 Id. at 33-34.
618 See supra note 613.  
619 Since January 2010, the Enforcement Bureau has periodically published enforcement advisories “designed to 
educate businesses about and alert consumers to what’s required by FCC rules, the purpose of those rules and why 
they’re important to consumers, as well as the consequences of failures to comply.”  Statement of P. Michele 
Ellison, Chief, Enforcement Bureau on Issuance of the Bureau's First Enforcement Advisories, News Release 
(January 15, 2010), https://apps.fcc.gov/edocs_public/attachmatch/DOC-295749A1.pdf.
620 2014 Open Internet NPRM, 29 FCC Rcd at 5620, para. 167.
621 See 2014 Advisory Guidance, 29 FCC Rcd 8606; 2011 Advisory Guidance, 26 FCC Rcd 9411.

https://apps.fcc.gov/edocs_public/attachmatch/DOC-295749A1.pdf
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application come to the Commission’s attention, and whether these advisories should be considered 
binding policy of the Commission or merely a recitation of staff views.622  

241. Numerous commenters maintain that the Commission should continue to use 
enforcement advisories to offer clarity, guidance, and predictability concerning the open Internet rules.623  
We agree.  Enforcement advisories do not create new policies, but rather are recitations and reminders of 
existing legal standards and the Commission’s current enforcement intentions.624  We see no need to 
deviate from our current practice of issuing such advisories to periodically remind parties about legal 
standards regarding the open Internet rules.

b. Flexibility

(i) Means of enforcement and general enforcement mechanisms

242. We will preserve the Commission’s existing avenues for enforcement of open Internet 
rules―self-initiated investigation by the Enforcement Bureau, informal complaints, and formal 
complaints.  Commenters agree with the value of retaining these three main mechanisms for commencing 
enforcement of potential open Internet violations, as this combination ensures multiple entry points to the 
Commission’s processes and gives both complainants and the Commission enforcement flexibility.625  

243. In addition, the Commission will continue to honor requests for informal complaints to 
remain anonymous, and will also continue to maintain flexible channels for reporting suspected 
violations, like confidential calls to the Enforcement Bureau.  Although some commenters raise concerns 
about anonymous complaint filings,626 others stress the importance of having the option to request 
anonymity when filing an informal complaint.627  We note, however, that complainants who are not 
anonymous frequently have better success getting their concerns addressed because the service provider 
can then troubleshoot their specific concerns.628 

244. We also adopt our tentative conclusion in the 2014 Open Internet NPRM that 
enforcement of the transparency rule should proceed under the same dispute mechanisms that apply to 
other rules contained in this Order.629  We believe that providing both complainants and the Commission 
with flexibility to address violations of the transparency rule will continue to be important and that the 

(Continued from previous page)  
622 2014 Open Internet NPRM, 29 FCC Rcd at 5620, para. 167.
623 See, e.g., Comcast Comments at 69; NCTA Comments at 67.
624 WISPA maintains that “any enforcement advisories should not be created in a vacuum and must be based on a 
public record following an opportunity for interested consumers and industry parties to submit comments.”  WISPA 
Comments at 34.  We disagree with the contention that public notice and comment should be a prerequisite for the 
Commission to issue an enforcement advisory.  The Commission uses its rulemaking procedures when we are 
adopting rule changes that require notice and comment.  Conversely, enforcement advisories are used to remind 
parties of existing legal standards.
625 See, e.g., ADT Comments at 10-11; CenturyLink Comments at 36; Comcast Comments at 67; Hochhalter 
Comments at 34 (“Informal and formal complaint processes alike should be utilized.  Both end users and edge 
providers can further enforcement efforts th[r]ough this process, and substantially lighten the FCC’s enforcement 
burden.”).
626 See, e.g., Charter Comments at 34–35; NCTA Comments at 68.
627 See, e.g., Hochhalter Comments at 34–35.
628 See, e.g., Comcast Comments at 68.
629 Commenters generally agree with this approach and have not offered any basis for the Commission to pursue a 
different enforcement regime with respect to the transparency rule.  See, e.g., ADT Comments at 11.
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best means to ensure compliance with both the transparency rule and the other rules we adopt today is to 
apply a uniform and consistent enforcement approach.  

245. Finally, we conclude that violations of the open Internet rules will be subject to any and 
all penalties authorized under the Communications Act and rules,630 including but not limited to 
admonishments, citations,631 notices of violation,632 notices of apparent liability,633 monetary forfeitures 
and refunds,634 cease and desist orders,635 revocations,636 and referrals for criminal prosecution.637  
Moreover, negotiated Consent Decrees can contain damages, restitution, compliance requirements, 
attorneys’ fees, declaratory relief, and equitable remedies like injunctions, equitable rescissions, 
reformations, and specific performance.638  

(ii) Case-by-Case Analysis

246. The 2014 Open Internet NPRM emphasized that the process for providing and promoting 
an open Internet must be flexible enough to accommodate the ongoing evolution of Internet technology.  
We therefore tentatively concluded that the Commission should continue to use a case-by-case approach, 
taking into account the totality of the circumstances, in considering alleged violations of the open Internet 
rules.  

247. We affirm our proposal to continue to analyze open Internet complaints on a case-by-case 
basis.639  We agree with commenters that flexible rules, administered through case-by-case analysis, will 

630 Section 706 was enacted as part of the 1996 Telecommunications Act, and it is therefore subject to any and all 
penalties under the Act and our rules.  See Verizon, 740 F.3d at 650 (“Congress expressly directed that the 1996 Act 
. . . be inserted into the Communications Act of 1934.”) (quoting AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 
377 (1999)).
631 47 U.S.C. § 503(b)(5).
632 47 C.F.R. § 1.89.
633 47 U.S.C. § 503(b)(4).
634 47 U.S.C. § 503(b).
635 47 U.S.C. § 312(b).
636 47 C.F.R. § 1.91.
637 47 U.S.C. § 501.
638 We are aware of concerns expressed by some commenters that penalties need to be predictable and fair.  See, 
e.g., WISPA Comments at 37 (“The existing rules lack any recitation of the range of sanctions or financial penalties 
that the Commission is authorized to impose upon a finding of a rule violation.”).  The Commission views its 
processes as ensuring predictable and fair enforcement.  All forfeiture orders over $25,000 are reviewed by the full 
Commission for disposition, and all past enforcement actions are publicly available for guidance.   
639 A number of commenters support this approach.  See, e.g., TIA Comments at 3, 21; CenturyLink Comments at 
35-36; CWA & NAACP Comments at 19-20; Verizon Comments, Attach. Katz Declaration at 24 (“Because no one 
has the ability to predict what will be the best network management practices and pricing and service models in the 
future, it is important that the Commission’s rule be flexible” and a “case-by-case (or rule-of-reason) approach can 
offer that flexibility.”); Comcast Comments at 67.  One commenter argues that the Commission should promulgate 
general rules of conduct rather than relying on case-by-case adjudications.  PA PUC Comments at Appx. B, 11.  
Other commenters expressed concerns about the cost of case-by-case adjudication.  See, e.g., Future of Music 
Coalition Comments at 3; Meetup Comments at 7.  We reject the suggestion that the Commission promulgate 
additional rules of conduct because it is unrealistic to expect that in this varied and rapidly evolving technological 
environment the agency will be able to anticipate the specific conduct that will give rise to future disputes.  As for 
concerns about the cost of adjudications, as discussed below, we stress that our procedures will allow the 

(continued….)
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enable us to pursue meaningful enforcement, consider consumers’ individual concerns, and account for 
rapidly changing technology.640  

(iii) Fact-finding processes

248. In the 2014 Open Internet NPRM, we sought comment about how to most effectively 
structure a flexible fact finding process in analyzing open Internet complaints.  We asked what level of 
evidence should be required in order to bring a claim.  With regard to formal complaint proceedings, we 
also asked what showing should be required for the burden of production to shift from the party bringing 
the claim to the defendant, as well as whether parties could seek expedited treatment.641  

249. Informal Complaints.  Our current rules permitting the filing of informal complaints 
include a simple and straightforward evidentiary standard.  Under section 1.41 of our rules, “[r]equests 
should set forth clearly and concisely the facts relied upon, the relief sought, the statutory and/or 
regulatory provisions (if any) pursuant to which the request is filed and under which relief is sought, and 
the interest of the person submitting the request.”642  Although our rules do not establish any specific 
pleading requirements for informal complaints, parties filing them should attempt to provide the 
Commission with sufficient information and specific facts that, if proven true, would constitute a 
violation of the open Internet rules. 

250. We find that our existing informal complaint rule offers an accessible and effective 
mechanism for parties―including consumers and small businesses with limited resources―to report 
possible noncompliance with our open Internet rules without being subject to burdensome evidentiary or 
pleading requirements.  We conclude that there is no basis in the record for modifying the existing 
standard and decline to do so.  

251. Formal Complaints.  Our current open Internet formal complaint rules provide broad 
flexibility to adapt to the myriad potential factual situations that might arise.  For example, as noted in the 
2010 Open Internet Order, some cases can be resolved based on the pleadings if the complaint and 
answer contain sufficient factual material to decide the case.  A simple case could thus be adjudicated in 
an efficient, streamlined manner.  For more complex matters, the existing rules give the Commission 
discretion to require other procedures, including discovery, briefing, a status conference, oral argument, 
an evidentiary hearing, or referral to an administrative law judge (ALJ).643  Similarly, the rules provide the 
Commission discretion to grant temporary relief where appropriate.644  

252. In addition, our open Internet formal complaint process already contemplates burden 
shifting.645  Generally, complainants bear the burden of proof and must demonstrate by a preponderance 
of the evidence that an alleged violation has occurred.  A complainant must plead with specificity the 

Commission to simplify and streamline the complaint process, and to shift the burden of production, where 
appropriate, in order to minimize the time and expense of complaint proceedings.
640 TIA Comments at 3, 21.  See also CenturyLink Comments at 36 (“[T]he ‘commercially reasonable’ 
nondiscrimination framework proposed in the NPRM ultimately relies heavily on the backstop of a rigorous ex post 
process for reviewing and evaluating challenges to given practices on a case-by-case basis.  A strong reliance on 
such a backstop, as opposed to overly prescriptive rules, is the better policy approach.”) (internal citations omitted).
641 2014 Open Internet NPRM, 29 FCC Rcd at 5621, para. 169.
642 47 C.F.R. § 1.41.
643 47 C.F.R. § 8.14(e)-(g); see also 2010 Open Internet Order, 25 FCC Rcd at 17987–88, para. 156 & n.490.
644 See 47 C.F.R. § 8.14(e)(1).
645 As we noted in the 2010 Open Internet Order, our current processes permit the Commission to shift the burden of 
production where appropriate.  See 2010 Open Internet Order, 25 FCC Rcd at 17988, para. 157.
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basis of its claim and provide facts and documentation, when possible, to establish a prima facie rule 
violation.646  Defendants must answer each claim with particularity and furnish facts, supported by 
documentation or affidavit, demonstrating that the challenged practice complies with our rules.  
Defendants do not have the option of merely pointing out that the complainant has failed to meet his or 
her burden; they must show that they are in compliance with the rules.  The complainant then has an 
opportunity to respond to the defendant’s submission.647  We retain our authority to shift the burden of 
production when, for example, the evidence necessary to assess the alleged unlawful practice is 
predominately in the possession of the broadband provider.648  If a complaining party believes the burden 
of production should shift, it should explain why in the complaint.  Complainants also must clearly state 
the relief requested.649  We conclude that we should retain our existing open Internet procedural rules and 
that all formal complaints that relate to open Internet disputes, including Internet traffic exchange 
disputes, will be subject to those rules.650  Although comparable to the section 208 formal complaint 
rules,651 the open Internet rules are less burdensome on complainants, who in this context are likely to be 
consumers or small edge providers with limited resources.652  Moreover, as described above, the open 
Internet procedural rules allow the Commission broader flexibility in tailoring proceedings to fit 
particular cases.653  

253. Several commenters stress the need for speedy resolution of complaints, given the rapid 
pace of Internet commerce and the potential consumer harms and market chilling effects deriving from 
slow resolution.654  While we share these concerns, we decline to adopt fixed, short deadlines for 
resolving formal complaints but pledge to move expeditiously.  As noted in the 2010 Open Internet 
Order, the Commission may shorten deadlines or otherwise revise procedures to expedite the adjudication 
of complaints.655  Additionally, the Commission will determine, on the basis of the evidence before it, 

646 Id. at 17988, para. 157 & n.491.
647 Id. at 17988, para. 157. 
648 See id.; see also Consumers Union Comments at 8 (arguing that users and edge providers “may not always be 
aware of all of the circumstances surrounding a particular practice or negotiation”).
649 47 C.F.R. § 8.14(a)(2)(i).
650 See 47 C.F.R. §§ 8.12-17.  
651 See 47 C.F.R. §§ 1.720-1.736.
652 The section 208 rules, for example, require complainants to submit information designations, proposed findings 
of fact and conclusions of law, and affidavits demonstrating the basis for complainant’s belief for unsupported 
allegations and why complainant could not ascertain facts from any source.  See, e.g., 47 C.F.R. §§ 1.721(a) (5), (6), 
(10).  The open Internet formal complaint rules do not contain similar requirements.    
653 See supra Section III.E.2.b.  For example, under the open Internet rules, the Commission may order an 
evidentiary hearing before an administrative law judge (ALJ) or Commission staff.  See 47 C.F.R. §§ 8.14(e)(1), (g).  
The section 208 rules contain no such provision.  In addition, unlike the section 208 rules, the open Internet rules do 
not contain numerical limits on discovery requests.  Compare id. § 8.14(f) with id. § 1.729(a).
654 See, e.g., CFA Comments at 5; Cox Comments at 29; MMTC Comments at 12; WISPA comments at 37 
(“[U]nless further information is required, the Commission should render a decision on any complaint within 60 
days of the filing of the answer or any required supplemental information”); cf. COMPTEL Comments at 33-34 
(proposing an expedited review process for informal complaints alleging violations of the Commission’s open 
Internet rules requiring complaints to be resolved in 90 days to “provide the necessary legal certainty for broadband 
providers, end users and edge providers to better plan their activities in light of clear Commission guidance”).
655 2010 Open Internet Order, 25 FCC Rcd at 17988, para. 158, n.494.  Further, the rules permit parties to formal 
complaint proceedings to request expedited treatment under the Enforcement Bureau’s Accelerated Docket 
procedures.  See 47 C.F.R. § 8.13(a)(7).  
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whether temporary relief should be afforded any party pending final resolution of a complaint and, if so, 
the nature of any such temporary relief.656  As noted above, some open Internet cases may be 
straightforward and suitable for decision in a 60 to 90-day timeframe.  Other cases may be more factually 
and technologically complex, requiring more time for the parties to pursue discovery and build an 
adequate record, and sufficient time for the Commission to make a reasoned decision.  Therefore, we find 
that the existing process―allowing parties to request expedited treatment―best fits the needs of potential 
open Internet formal complaints. 

c. Effective Access to Dispute Resolution

254. In this section, we adopt the proposal from the 2014 Open Internet NPRM to establish an 
ombudsperson to assist consumers, businesses, and organizations with open Internet complaints and 
questions by ensuring these parties have effective access to the Commission’s processes that protect their 
interests.657  The record filed supports our conclusion that these parties would benefit from having an 
ombudsperson as a point of contact within the Commission for questions and complaints.658  

255. Comments in support of the establishment of an ombudsperson clearly demonstrate the 
range of groups a dedicated ombudsperson can serve.  For example, the American Association of People 
with Disabilities expressed particular interest in the potential of the ombudsperson to monitor concerns 
regarding accessibility and the open Internet.659  In addition, the comments of Higher Education Libraries 
asked that libraries be amongst the groups served by the ombudsperson660 and those of the Alaska Rural 
Coalition expressed interest in the ombudsperson also being accessible to small carriers with concerns.661 
In contrast, some commenters expressed concerns about the creation of a dedicated ombudsperson.662 
However, as described below, the ombudsperson will work as a point of contact and a source of 
assistance as needed, not as an advocate or as an officer who must be approached for approval, addressing 
many of these concerns.

656 See 47 C.F.R. § 8.14(e)(1).  The Supreme Court has affirmed the Commission's authority to impose interim 
injunctive relief pursuant to section 4(i) of the Act.  See United States v. Southwestern Cable Co., 392 U.S. 157, 
180–181 (1968); see also 47 U.S.C. § 154(i) (“The Commission may perform any and all acts, make such rules and 
regulations, and issue such orders, not inconsistent with this chapter, as may be necessary in the execution of its 
functions.”); Implementation of the Telecommunications Act of 1996; Amendment of Rules Governing Procedures to 
Be Followed When Formal Complaints Are Filed Against Common Carriers, CC Docket No. 96-238, Report and 
Order, 12 FCC Rcd 22497, 22566, para. 159 & n.464 (1997) (stating that the Commission has authority 
under section 4(i) of the Act to award injunctive relief).
657 See 2014 Open Internet NPRM, 29 FCC Rcd at 5621, at para. 171.
658 See, e.g., American Association of People with Disabilities Comments at 5 (noting that an ombudsperson would 
allow the commission to better serve the needs of people with disabilities); COMPTEL Comments at 34 (stating 
support for the creation of an ombudsperson); Higher Education Libraries Comments at 20 (advocating for the 
inclusion of libraries in the list of groups the ombudsperson would serve); Hurwitz Comments at 4 (“The NPRM 
considers the creation of an ombudsperson; this proposal should be firmly embraced.”); MMTC Comments at 12 
(asking that the ombudsperson serve consumers, including individuals from vulnerable populations).
659 American Association of People with Disabilities Comments at 5.
660 Higher Education Libraries Comments at 20.
661 Alaska Rural Coalition Comments at 17; see also WISPA Comments at 34 (supporting the creation of an 
ombudsman only if they are authorized to act on behalf of small carriers as well as consumers and edge providers).
662 See, e.g., Common Cause Comments at 11 (expressing concerns about the necessity of receiving pre-clearance by 
an ombudsperson); Kickstarter Comments at 2 (stating that working with an ombudsperson would be onerous); T-
Mobile Comments at 26 (stating that there has been no showing of need to create an ombudsperson).
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256. The Open Internet Ombudsperson will serve as a point of contact to provide assistance to 
individuals and organizations with questions or complaints regarding the open Internet to ensure that 
small and often unrepresented groups reach the appropriate bureaus and offices to address specific issues 
of concern.  For example, the ombudsperson will be able to provide initial assistance with the 
Commission’s dispute resolution procedures by directing such parties to the appropriate templates for 
formal and informal complaints.  We expect the ombudsperson will assist interested parties in less direct 
but equally important ways.  These could include conducting trend analysis of open Internet complaints 
and, more broadly, market conditions, that could be summarized in reports to the Commission regarding 
how the market is functioning for various stakeholders.  The ombudsperson may investigate and bring 
attention to open Internet concerns, and refer matters to the Enforcement Bureau for potential further 
investigation.  The ombudsperson will be housed in the Consumer & Governmental Affairs Bureau, 
which will remain the initial informal complaint intake point, and will coordinate  with other bureaus and 
offices, as appropriate, to facilitate review of inquiries and complaints regarding broadband services.

3. Complaint Processes and Forms of Dispute Resolution

a. Complaint Filing Procedures

257. In the 2014 Open Internet NPRM, we sought comment on how open Internet complaints 
should be received, processed, and enforced.  We asked if there were ways to improve access to our 
existing informal and formal complaint processes, especially for consumers, small businesses, and other 
entities with limited resources and knowledge of how our complaint processes work.  We also asked 
whether the current enforcement and dispute resolution tools at the Commission’s disposal are sufficient 
for resolving violations of open Internet rules. 

258. Informal Complaints.  First, we will implement processes to make it easier to lodge 
informal open Internet complaints, including a new, more intuitive online complaint interface. 663  The 
Commission recently launched a new Consumer Help Center, which provides a user-friendly, streamlined 
means to access educational materials on consumer issues and to file complaints.  Consumers who seek to 
file an open Internet complaint should visit the Consumer Help Center portal and click the Internet icon 
for the materials or the online intake system for complaints.  The complaint intake system is designed to 
guide the consumer efficiently through the questions that need to be answered in order to file a complaint.  
The Consumer Help Center will make available aggregate data about complaints received, including those 
pertaining to open Internet issues.  Some data is currently available, with additional and more granular 
data to be provided over time.664  We believe these efforts will improve access to the Commission’s open 
Internet complaint processes.665  

663 See MMTC Comments at 14 (“As a general matter, the Commission’s primary focus should be to create a user-
friendly form that easily can be completed and submitted by a consumer without the need for an attorney.”).
664 The Open Internet Ombudsperson will also be available to assist parties in filing informal complaints.  See supra 
Section III.E.2.c.
665 The MMTC proposed applying, in the open Internet context, the Equal Employment Opportunity Commission 
(EEOC) complaint process set out in Title VII of the Civil Rights Act of 1964, as a way to “provide an excellent  
consumer-friendly means of resolving open Internet complaints rapidly, efficiently, and affordably.”  Letter from 
David Honig, MMTC to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 09-51, 14-28, 09-191, MB Docket 
Nos. 14-109, 14-50, 09-182, 07-294, 04-256, Attach. at 6 (filed Dec. 12, 2014) (MMTC Ex Parte Letter); see also 
MMTC Comments at 13.  Under that process, complainants, prior to seeking formal relief against a party, must 
submit their complaint to the EEOC, which reviews and attempts informal resolution, with subsequent formal 
complaints only authorized (by a “Right to Sue letter”) if informal resolution is not reached.  We agree that the Title 
VII complaint process has benefits, including free-to-the-complainant complaint review and mediation and 
sequencing that encourages informal dispute resolution prior to formal lawsuits, among others.  MMTC Ex Parte 
Letter Attach. at 2.  We believe the Commission’s existing multimodal open Internet complaint processes contain 

(continued….)
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259. Formal Complaints.  With respect to formal complaints, we amend the Commission’s 
Part 8 open Internet rules666 to require electronic filing of all pleadings in open Internet formal complaint 
proceedings.  Currently, parties to such proceedings must file hard copies of pleadings with the Office of 
the Secretary.  This process is time-consuming for the parties and makes it difficult for the public to track 
case developments.  Although members of the public may obtain copies of the pleadings from the 
Commission’s Reference Information Center, there is no way to search for or view pleadings 
electronically.  Today’s actions modernize and reform these existing procedures.667  

260. In 2011, the Commission released a Report and Order revising Part 1 and Part 0 of its 
rules.668  One aspect of the Part 1 Order was a requirement that docketing and electronic filing begin to 
be utilized in proceedings involving “[n]ewly filed Section 208 formal common carrier complaints and 
newly filed Section 224 pole attachment complaints before the Enforcement Bureau.”669  On November 
12, 2014, the Commission released an order that amended its procedural rules governing formal 
complaints under section 208 and pole attachment complaints under section 224 to require electronic 
filing.670  We established within ECFS a “Submit a Non-Docketed Filing” module where all such 
complaints must be filed because staff must review a complaint for conformance with the Commission’s 
rules before the matter can receive its own unique ECFS proceeding number.671  

261. We now extend those rule changes to open Internet formal complaints.672  When filing 
such a complaint, as of the effective date of this Order, the complainant will be required to select “Open 
Internet Complaint:  Restricted Proceeding” from the “Submit a Non-Docketed Filing” module in ECFS.  
The filing must include the complaint, as well as all attachments to the complaint.673  When using ECFS 

these benefits as well, as they enable informal resolution of complaints and free mediation by the Enforcement 
Bureau’s Market Disputes Resolution Division.
666 47 C.F.R. Part 8.  
667 The rule changes described in this section do not apply to open Internet informal complaints.  Consumers will 
continue to have the ability to file informal complaints electronically with the Consumer & Governmental Affairs 
Bureau.  The form for filing an informal complaint is available at https://consumercomplaints.fcc.gov/hc/en-us.
668 Amendment of Certain of the Commission’s Part 1 Rules of Practice and Procedure and Part 0 Rules of 
Commission Organization, GC Docket No. 10-44, Report and Order, 26 FCC Rcd 1594 (2011) (Part 1 Order).
669 Id. at 1599-1600, para. 15; see also 47 U.S.C. §§ 208, 224.
670 Amendment of Certain of the Commission’s Part 1 Rules of Practice and Procedure Relating to the Filing of 
Formal Complaints Under Section 208 of the Communications Act and Pole Attachment Complaints Under Section 
224 of the Communications Act, GC Docket No. 10-44, Order, 29 FCC Rcd 14078 (2014). 
671 Id. at 14079-80, para. 7.  In this order, the Commission also modified the rules for filing requests for confidential 
treatment of proprietary information to ensure that the two sets of rules were uniform and consistent with the 
Commission’s e-filing practices.  Id. at 14080, para. 12 & n.22.
672 We hereby amend the caption for the ECFS docket to “Section 208 and 224 and Open Internet Complaint Inbox, 
Restricted Proceedings.”  We also amend rule 8.16, which governs confidentiality of proprietary information, to 
conform to the changes we made regarding confidentiality in the section 208 and section 224 complaint rules.  See 
infra Appendix (detailing revisions to 47 C.F.R. § 8.16).  
673 All electronic filings must be machine-readable, and files containing text must be formatted to allow electronic 
searching and/or copying (e.g., in Microsoft Word or PDF format).  Non-text filings (e.g., Microsoft Excel) must be 
submitted in native format.  Be certain that filings submitted in .pdf or comparable format are not locked or 
password-protected.  If those restrictions are present (e.g., a document is locked), the ECFS system may reject the 
filing, and a party will need to resubmit its document within the filing deadline.  The Commission will consider 
granting waivers to this electronic filing requirement only in exceptional circumstances.  See Part 1 Order, 26 FCC 
Rcd at 1602, para. 20 & n.61 (citing Amendment of the Commission’s Ex Parte Rules and Other Procedural Rules, 

(continued….)

https://consumercomplaints.fcc.gov/hc/en-us


Federal Communications Commission FCC 17-166

353

to initiate new proceedings, a complainant no longer will have to file its complaint with the Office of the 
Secretary unless the complaint includes confidential information.674  

262. Enforcement Bureau staff will review new open Internet formal complaints for 
conformance with procedural rules (including fee payment).675  As of the effective date of this Order, 
complainants no longer will submit a hard copy of the complaint with the fee payment as described in rule 
1.1106.676  Instead, complainants must first transmit the complaint filing fee to the designated payment 
center and then file the complaint electronically using ECFS.677  

263. Assuming a complaint satisfies this initial procedural review, Enforcement Bureau staff 
then will assign an EB file number to the complaint (EB Identification Number), give the complaint its 
own case-specific ECFS proceeding number, and enter both the EB Identification Number and ECFS 
proceeding number into ECFS.  At that time, Enforcement Bureau staff will post a Notice of Complaint 
Letter in the case-specific ECFS proceeding and transmit the letter (and the complaint) via e-mail to the 
defendant.  On the other hand, if a filed complaint does not comply with the Commission’s procedural 
rules, Enforcement Bureau staff will serve a rejection letter on the complainant and post the rejection 
letter and related correspondence in ECFS.  Importantly, the rejection letter will not preclude the 
complainant from curing the procedural infirmities and refiling the complaint.678  

264. As of the effective date of this Order, all pleadings, attachments, exhibits, and other 
documents in open Internet formal complaint proceedings must be filed using ECFS, both in cases where 
the complaint was initially filed in ECFS and in pending cases filed under the old rules.679  With respect 
to complaints filed prior to the effective date of this Order, Enforcement Bureau staff will assign an 
individual ECFS proceeding number to each existing proceeding and notify existing parties by email of 
this new ECFS number.  This ECFS proceeding number will be in addition to the previously-assigned 
number.  The first step in using ECFS is to input the individual case’s ECFS proceeding number or EB 
Identification Number.  The new rules allow parties to serve post-complaint submissions on opposing 
parties via email without following up by regular U.S. mail.680  Parties must provide hard copies of 
submissions to staff in the Market Disputes Resolution Division of the Enforcement Bureau upon 
request.681

265. Consistent with existing Commission electronic filing guidelines,682 any party asserting 

Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 4517, 4531-32, para. 55 (2011) (Ex 
Parte Reform Order)).
674 See infra Appx (detailing revisions to 47 C.F.R. §§ 8.13(b), 8.16).  
675 Complainants must remit filing fees for complaints in accordance with 47 C.F.R. § 1.1106.  
676 See infra Appx. A (revisions to § 8.13(b)).  
677 Complainants may transmit the complaint filing fee via check, wire transfer, or electronically using the 
Commission’s Fee Filer System (Fee Filer).
678 Enforcement Bureau staff will not assign an EB file number or a separate ECFS docket number to a rejected 
complaint, but interested persons can locate the rejected complaint by searching for party names, dates, rule citation, 
or other relevant ECFS search criteria.
679 See infra Appx. A (revisions to §§ 8.13, 8.16).  
680 See infra Appx. A (revisions to § 8.13).  Parties using email service should be mindful that the Commission’s or 
the opposing party’s computer server may reject email attachments that are too large.
681 See infra Appx. A (revisions to § 8.13). 
682 See 47 C.F.R. § 0.459(a)(2). 
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that materials filed in an open Internet formal complaint proceeding are proprietary must file with the 
Commission, using ECFS, a public version of the materials with any proprietary information redacted.683  
The party also must file with the Secretary’s Office an unredacted hard copy version that contains the 
proprietary information and clearly marks each page, or portion thereof, using bolded brackets, 
highlighting, or other distinct markings that identify the sections of the filing for which a proprietary 
designation is claimed.684  Each page of the redacted and unredacted versions must be clearly identified as 
the “Public Version” or the “Confidential Version,” respectively.685  Both versions must be served on the 
same day.686  

b. Alternative Dispute Resolution

266. The Commission sought comment on various modes of alternative dispute resolution for 
resolving open Internet disputes.  Currently, parties with disputes before the Commission are free to 
voluntarily engage in mediation, which is offered by the Market Disputes Resolution Division (MDRD) at 
no charge to the parties.  This process has worked well and has led to the effective resolution of numerous 
complaints.  We will take steps to improve awareness of this approach.  In the 2014 Open Internet NPRM, 
we asked whether other approaches, such as arbitration, should be considered, in order to ensure access to 
dispute resolution by smaller edge providers and other entities without resources to engage in the 
Commission’s formal complaint process. 

267. We decline to adopt arbitration procedures or to mandate arbitration for parties to open 
Internet complaint proceedings.  Under the rules adopted today, parties are still free to engage in 
mediation and outside arbitration to settle their open Internet disputes, but alternative dispute resolution 
will not be required.687  Commenters generally do not favor arbitration in this context and recommend that 
the Commission not adopt it as the default method for resolving complaints.688  Commenters suggest that 
mandatory arbitration, in particular, may more frequently benefit the party with more resources and more 
understanding of dispute procedure, and therefore should not be adopted.689  We agree with these 

683 See infra Appx. A (revisions to § 8.16).  
684 Id.  Filers must ensure that proprietary information has been properly redacted and thus is not viewable.  If a filer 
inadvertently discloses proprietary information, the Commission will not be responsible for that disclosure.  Part 1 
Order, 26 FCC Rcd at 1600-01, para. 17, n.49.  
685 See infra Appx. A (revisions to § 8.16).
686 Id.
687 As a general matter, the Commission lacks the ability to subdelegate its authority over these disputes to a private 
entity, like a third-party arbitrator, see U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 566 (D.C. Cir. 2004) (“[W]hile 
federal agency officials may subdelegate their decision-making authority to subordinates absent evidence of contrary 
congressional intent, they may not subdelegate to outside entities–private or sovereign–absent affirmative evidence 
of authority to do so”), and “may not require any person to consent to arbitration as a condition of entering into a 
contract or obtaining a benefit.”  5 U.S.C. § 575(a)(3).  As noted in the 2014 Open Internet NPRM, however, 
mandatory third-party arbitration may be allowed so long as it is subject to de novo review by the Commission.  See 
2014 Open Internet NPRM, 29 FCC Rcd at 5622 n.354 (citing Comcast Corp., Petition for Declaratory Ruling that 
The America Channel is not a Regional Sports Network, File No. CSR-7108, Order, 22 FCC Rcd 17938, 17948, 
para. 4, n.13 (2007)); see also AAJC Comments at 4.
688 See, e.g., AAJC Comments at 2; Public Citizen and NACA Comments at 1; NASUCA Comments at 17 
(“consumers should not be required to submit to arbitration to resolve disputes with broadband providers”).
689 See, e.g., AAJC Comments at 1 (noting that “[i]n most cases, consumers must pay filing fees and the arbitrator’s 
costs, which can amount to thousands of dollars,” and the provider can select the arbitration location, making the 
process even costlier; further noting that arbitrated decisions are not reviewable and often not public, precluding 
consumers from uncovering potential biases in the process); Public Citizen and NACA Comments at 1-2.
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concerns and conclude that adoption of arbitration rules is not necessary or appropriate in this context.  

c. Multistakeholder Processes and Technical Advisory Groups

268. In the 2014 Open Internet NPRM, the Commission sought comment on whether 
enforcement of open Internet rules―including resolution of open Internet disputes―could be supported 
by multistakeholder processes that enable the development of independent standards to guide the 
Commission in compliance determinations.  The Commission also asked whether it should incorporate 
the expertise of technical advisory groups into these determinations.690  

269. We conclude that incorporating groups with technical expertise into our consideration of 
formal complaints has the potential to inform the Commission’s judgment and improve our understanding 
of complex and rapidly evolving technical issues.  By requiring electronic filing of all pleadings in open 
Internet formal complaint proceedings,691 we will enable interested parties to more easily track 
developments in the proceedings and participate as appropriate.  Although formal complaint proceedings 
are generally restricted for purposes of the Commission’s ex parte rules,692 interested parties may seek 
permission to file an amicus brief.  The Commission “consider[s] on a case-by-case basis motions by non-
parties wishing to submit amicus-type filings addressing the legal issues raised in [a] proceeding,”693 and 
grants such requests when warranted.694  Thus, for example, the Commission granted a motion for leave to 
file an amicus brief in a section 224 pole attachment complaint proceeding “in light of the broad policy 
issues at stake.695

270. To further advance the values underlying multistakeholder processes―inclusivity, 
transparency, and expertise―we also amend our Part 8 formal complaint rules by delegating authority to 
the Enforcement Bureau, in its discretion, to request a written opinion from an outside technical 
organization.  As reviewing courts have established, “[a] federal agency may turn to an outside entity for 
advice and policy recommendations, provided the agency makes the final decisions itself.”696  

690 Commenters generally support the idea of having greater input from associations and technical advisory groups 
in the Commission’s open Internet regulation.  See, e.g., CFA Comments at 5; Layton Comments at 18; Mozilla 
Comments at 25-26; TechFreedom Comments at 99-100; WISPA Comments at 35.  But see CCIA Comments at 32.  
They point out that such input can improve inclusivity and transparency, see, e.g., Layton Comments at 18; Mozilla 
Comments at 26; WISPA Comments at 35, and ensures that the Commission’s enforcement is sufficiently informed 
by the most up-to-date technical insights regarding network management and other features of Internet engineering.  
See, e.g., Comcast Comments at 70; Cox Comments at 29; ITIF Comments at 20; Layton Comments at 19 (“A 
multi-stakeholder model is also preferable when evidence is limited and technological change is swift.”); MDTC 
Comments at 1; NetAccess Futures Comments at 29.
691 See supra Section III.E.3.a.  
692 See 47 C.F.R. §§ 1.1202(d)(2), 1.1208; see also North County Communications Corp., Complainant v. MetroPCS 
California, LLC, Defendant, EB-06-MD-007, Memorandum Opinion and Order, 24 FCC Rcd 3807, 3818 n.85 
(2009).
693 AT&T Corp. v. Business Telecom, Inc., EB-01-MD-001, Order on Reconsideration, 16 FCC Rcd 21750, 21754, 
n.21 (2001) (quoting Pleading Schedule Established for AT&T Corp. v. Ameritech Corp., Public Notice, 13 FCC 
Rcd 12057, 12058 (Com. Car. Bur. 1998)).
694 If a party to the proceeding is a member of or is otherwise represented by an entity that requests leave to file an 
amicus brief, the entity must disclose that affiliation in its request.
695 In the matter of Heritage Cablevision Assoc. of Dallas, L.P. v. Texas Util. Elec. Co., Memorandum Opinion and 
Order, 6 FCC Rcd 7099, 7101, para. 10, n.13 (1991), review denied sub nom. Texas Utilities Elec. Co. v. F.C.C., 997 
F.2d 925 (D.C. Cir. 1993).
696 U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 568 (D.C. Cir. 2004). 
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271. In this instance, given the potential complexity of the issues in open Internet formal 
complaint proceedings, it may be particularly useful to obtain objective advice from industry standard-
setting bodies or other similar organizations.697  Providing Commission staff with this flexibility also will 
enable more informed determinations of technical Internet issues that reflect current industry standards 
and permit staff to keep pace with rapidly changing technology.698  Expert organizations will not be 
required to respond to requests from the Enforcement Bureau for opinions; however, any organization 
that elects to do so must provide the opinion within 30 days of the request―unless otherwise specified by 
the staff―in order to facilitate timely dispute resolution.  We find that this approach will allow for the 
inclusivity the multistakeholder process offers, while also providing the predictability and legal certainty 
of the Commission’s formal dispute resolution process.699   

272. For informal complaints and investigations, the Enforcement Bureau’s efforts will 
continue to be informed by resolutions of formal complaints, and will also continue to be informed by the 
standards developed by existing multistakeholder, industry, and consumer groups.700  The Enforcement 
Bureau will also work with interested parties on an informal basis to identify ways to promote compliance 
with the open Internet rules.

F. Legal Authority

273. We ground the open Internet rules we adopt today in multiple sources of legal 
authority—section 706, Title II, and Title III of the Communications Act.  We marshal all of these 
sources of authority toward a common statutorily-supported goal:  to protect and promote Internet 
openness as platform for competition, free expression and innovation; a driver of economic growth; and 
an engine of the virtuous cycle of broadband deployment. 

274. We therefore invoke multiple, complementary sources of legal authority.701  As a number 

697 See Charter Comments at 35-36 (recommending that the Commission “take full advantage of the multi-
stakeholder forums that have helped to define the Internet and enable it to flourish.”); Cox Comments at 29 
(supporting the NPRM’s proposal to adopt additional dispute resolution mechanisms that are informed by input from 
technical advisory groups); Mozilla Comments at 25-26 (recommending that technical bodies like the Open Internet 
Advisory Committee (OIAC) and the Broadband Internet Technical Advisory Group (BITAG) be consulted on 
technical issues like reasonable network management); NetAccess Futures Comments at 29.
698 Whenever possible, the Enforcement Bureau should request advisory opinions from expert organizations whose 
members do not include any of the parties to the proceeding.  If no such organization exists, the Enforcement Bureau 
may refer issues to an expert organization with instructions that representatives of the parties to the complaint 
proceeding may not participate in the organization’s consideration of the issues referred or the drafting of its 
advisory opinion.
699 Moreover, we note that the Commission cannot as a matter of law delegate its dispute resolution processes to 
outside organizations.  See supra note 687.  Accordingly, while we support the goals of  Mozilla’s “three-phase” 
dispute resolution model, the Commission cannot go so far as to delegate leadership over open Internet disputes to 
outside multistakeholder groups.  See Mozilla Comments at 26. 
700 See, e.g., Comcast Comments at 70; ITIF Comments at 20; MDTC Comments at 1.
701 CDT Reply at 3 (suggesting the Commission consider an approach that “builds upon the recent D.C. Circuit 
decision and some of the strengths of Title II and Section 706.”); CFA Comments at 66 (“[T]he authorities 
overlap—a service can fall under more than one authority simultaneously—and are complementary (in the sense that 
they trigger different tools for different purposes).  Therefore, there is no conflict between asserting the authority 
and developing the power under each of the Titles and sections of the Act.  In fact . . . it would be imprudent for the 
Commission not to pursue all of the authorities it has available.”); iClick2Media Comments at 10 (“By combining 
the power of 706, Title II and Title III the FCC is afforded the reasoning and the power granted to it to protect the 
Openness of the Internet for years to come.”); AARP Comments at 40 (“Title II and Section 706 are highly 
complementary.”).
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of parties point out, our authority under section 706 is not mutually exclusive with our authority under 
Titles II and III of the Act.702   Rather, we read our statute to provide several, alternative sources of 
authority that work in concert toward common ends.  As described below, under section 706, the 
Commission has the authority to adopt these open Internet rules to encourage and accelerate the 
deployment of broadband to all Americans.  In the Declaratory Ruling and Order below, we find, based 
on the current factual record, that BIAS is a telecommunications service subject to Title II and exercise 
our forbearance authority to establish a “light-touch” regulatory regime, which includes the application of 
sections 201 and 202.  This finding both removes the common carrier limitation from the exercise of our 
affirmative section 706 authority and also allows us to exercise authority directly under sections 201 and 
202 of the Communications Act in adopting today’s rules.  Finally, these rules are also supported by our 
Title III authority to protect the public interest through spectrum licensing.  In this section, we discuss the 
basis and scope of each of these sources of authority and then explain their application to the open 
Internet rules we adopt today.  

1. Section 706 Provides Affirmative Legal Authority for Our Open Internet 
Rules.

275. Section 706 affords the Commission affirmative legal authority to adopt all of today’s 
open Internet rules.  Section 706(a) directs the Commission to take actions that “shall encourage the 
deployment on a reasonable and timely basis of advanced telecommunications capability to all 
Americans.”703  To do so, the Commission may utilize “in a manner consistent with the public interest, 
convenience, and necessity, price cap regulation, regulatory forbearance, measures that promote 
competition in the local telecommunications market, or other regulating methods that remove barriers to 
infrastructure investment.”704   Section 706(b), in turn, directs that the Commission “shall take immediate 
action to accelerate deployment of such capability by removing barriers to infrastructure investment and 
by promoting competition in the telecommunications market,” if it finds after inquiry that advanced 
telecommunications capability is not being deployed to all Americans in a reasonable and timely 
fashion.705  “Advanced telecommunications capability” is defined as “high-speed, switched, broadband 
telecommunications capability that enables users to originate and receive high-quality voice, data, 
graphics, and video telecommunications using any technology.”706  Sections 706(a) and (b) each provide 
an express, affirmative grant of authority to the Commission and the rules we adopt today fall well within 
their scope.    

276. Section 706(a) and (b) Are Express Grants of Authority.  In Verizon, the D.C. Circuit 
squarely upheld as reasonable the Commission’s reading of section 706(a) as an affirmative grant of 

702 CFA Comments at 68 (explaining that “recent court cases have made it clear that 706 and other authorities can be 
invoked simultaneously (although they need not be)”);  AOL Comments at 9 (“Section 706 and Title II need not be 
mutually exclusive.”).
703 47 U.S.C. § 1302(a).  Section 706(a) provides in full:  

The Commission and each State commission with regulatory jurisdiction over telecommunications 
services shall encourage the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans (including, in particular, elementary and 
secondary schools and classrooms) by utilizing, in a manner consistent with the public interest, 
convenience, and necessity, price cap regulation, regulatory forbearance, measures that promote 
competition in the local telecommunications market, or other regulating methods that remove 
barriers to infrastructure investment.

704 Id.
705 47 U.S.C. § 1302(b).
706 Id. § 1302(d)(1).
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authority.707  Finding that provision ambiguous, the court upheld the Commission’s interpretation as 
consistent with the statutory text,708 legislative history,709 and the Commission’s lengthy history of 
regulating Internet access.710  

277. Separately addressing section 706(b), the D.C. Circuit held, citing similar reasons, that 
the “Commission has reasonably interpreted section 706(b) to empower it to take steps to accelerate 
broadband deployment if and when it determines that such deployment is not “reasonable and timely.”711  
The 10th Circuit, in upholding the Commission’s reform of our universal service and inter-carrier 
compensation regulatory regime, likewise concluded that the Commission reasonably construed section 
706(b) as an additional source of authority for those regulations.712  

278. In January, the Commission adopted the 2015 Broadband Progress Report, which 
determined that advanced telecommunications capability is not being deployed in a reasonable and timely 
manner to all Americans.713  That determination triggered our authority under section 706(b) to take 
immediate action, including the adoption of today’s open Internet rules, to accelerate broadband 
deployment to all Americans.

279. We interpret sections 706(a) and 706(b) as independent, complementary sources of 
affirmative Commission authority for today’s rules.  Our interpretation of section 706(a) as a grant of 
express authority is in no way dependent upon our findings in the section 706(b) inquiry.  Thus, even if 
the Commission’s inquiry were to have resulted in a positive conclusion such that our section 706(b) 
authority were not triggered this would not eliminate the Commission’s authority to take actions to 
encourage broadband deployment under section 706(a).714  

707 Verizon, 740 F.3d at 637 (“The question, then, is this: Does the Commission's current understanding of section 
706(a) as a grant of regulatory authority represent a reasonable interpretation of an ambiguous statute?  We believe 
it does.”)  A few commenters argue that the court incorrectly concluded that section 706(a) and (b) are express 
grants of authority.  See, e.g., TechFreedom Comments at 62-70 (arguing that section 706 is not an independent 
grant of authority and that the court erred in its Chevron analysis); CenturyLink Comments at 53 (“Section 706(a) 
contains no grant of independent regulatory authority of any kind . . . .”).  For the reasons discussed in the text, by 
the Commission in the 2010 Open Internet Order, and the court in Verizon and In re FCC, we disagree.  
708 Verizon, 740 F.3d at 637-38.  As the Verizon court explained, for example, “Section 706(a)’s reference to state 
commissions does not foreclose such a reading” of section 706(a) as an express grant of authority.  Id. at 638.  Nor, 
as one of the dissents suggests, (see Pai Dissent at 55), is the statute’s reference to “[s]tate commission” rendered 
meaningless by the Commission’s reaffirmation that BIAS is an interstate service for regulatory purposes.  See infra 
para 431.  The Commission’s interpretation does not preclude all state commission action in this area, just that 
which is inconsistent with the federal regulatory regime we adopt today.  See NARUC Broadband Data Order, 25 
FCC Rcd at 5054-55.
709 Id. at 638-39.
710 Id. (distinguishing FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000)) (“[W]hen Congress passed 
section 706(a) in 1996, it did so against the backdrop of the Commission’s long history of subjecting to common 
carrier regulation the entities that controlled the last-mile facilities over which end users accessed the Internet.”).
711 Verizon, 740 F.3d at 640-43.
712 In re FCC 11-161, 753 F.3d 1015, 1053 (10th Cir. 2014).  
713 See 2015 Broadband Progress Report at para. 4. 
714 See, e.g., Letter from Lawrence J. Spiwak, President, Phoenix Center for Advanced Legal & Economic Public 
Policy Studies, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, Attach. A, Phoenix Center Policy 
Bulletin No. 35, What are the Bounds of the FCC’s Authority over Broadband Service Providers? A Review of the 
Recent Case Law at 23 (filed Oct. 31, 2014) (Phoenix Center Oct. 31, 2014 Ex Parte Letter) (concluding that the 
Verizon court took the view that “706(a) is independent from 706(b), because the court seemed to say that the 

(continued….)



Federal Communications Commission FCC 17-166

359

280. We reject arguments that we lack rulemaking authority to implement section 706 of the 
1996 Act.715  In Verizon, the D.C. Circuit suggested that section 706 was part of the Communications Act 
of 1934.716  Under such a reading, the Commission would have all its standard rulemaking authority under 
sections 4(i), 201(b) and 303(r) to adopt rules implementing that provision.717  Even if this were not the 
case, by its terms our section 4(i) rulemaking authority is not limited just to the adoption of rules pursuant 
to substantive jurisdiction under the Communications Act,718 and the Verizon court cited as reasonable the 
Commission’s view that Congress, in placing upon the Commission the obligation to carry out the 
purposes of section 706, “necessarily invested the Commission with the statutory authority to carry out 
those acts.”719

281. The Open Internet Rules Fall Well Within the Scope of Our Section 706 Authority.  In 
Verizon, the D.C. Circuit agreed with the Commission that while authority under section 706 may be 
broad, it is not unbounded.720  Both the Commission and the court have articulated its limits.  First, 
section 706 regulations must be within the scope of the Commission’s subject matter jurisdiction over 
“interstate and foreign communications by wire and radio.”721  And second, any such regulations must be 

defined trigger of 706(b) is irrelevant to the Commission’s on-going (and independent) effort to promote broadband 
deployment under 706(a) under foreseeable market conditions”).  Contrary to one of the dissenting statements, (see 
Pai Dissent at 56), Commission actions adopted pursuant to a negative section 706(b) determination would not 
simply be swept away by a future positive section 706(b) finding.  The Commission takes such measures precisely 
to achieve section 706(b)’s goal of accelerating deployment.  That they may succeed in achieving that goal so as to 
contribute to a positive section 706(b) finding does not subsequently render them unnecessary or unauthorized 
without any further Commission process.  Throwing away such measures because they are working would be like 
“throwing away your umbrella in a rainstorm because you are not getting wet.”  Shelby v. Holder, 133 S. Ct. 2612, 
2650 (2013) (Ginsburg, J., dissenting).  Even if that were not the case, independent section 706(a) authority would 
remain.  We mention, however, two legal requirements that appear relevant.  First, section 408 of the Act mandates 
that “all” FCC orders (other than orders for the payment of money) “shall continue in force for the period of time 
specified in the order or until the Commission or a court of competent jurisdiction issues a superseding order.”  47 
U.S.C. § 408.  Second, the Commission has a “continuing obligation to practice reasoned decisionmaking” that 
includes revisiting prior decisions to the extent warranted.  Aeronautical Radio v. FCC, 928 F.2d 428 (D.C. Cir. 
1991).  We are aware of no reason why these requirements would not apply in this context. 
715 See, e.g., Earl Comstock Reply at 18-33 (arguing that section 706 contained no affirmative authority for 
rulemaking).  
716 See Verizon, 740 F.3d at 650 (stating that  “Congress expressly directed that the 1996 Act . . . be inserted into the 
Communications Act of 1934”) (citation omitted).  
717 47 U.S.C. § 154(i) (“The Commission may . . .  make such rules and regulations . . . not inconsistent with this 
chapter, as may be necessary in the execution of its functions.”); 47 U.S.C. § 201(b) (“The Commission may 
prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions of this 
chapter.”); 47 U.S.C. § 303(r) (“Except as otherwise provided in this chapter, the Commission from time to time, as 
public convenience, interest, or necessity requires, shall . . . [m]ake such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as may be necessary to carry out the provisions of this 
chapter”).
718 See 47 U.S.C. § 154(i).
719 Verizon, 740 F.3d at 638 (quoting 2010 Open Internet Order, 25 FCC Rcd at 17969, para. 120).  
720 Verizon, 740 F.3d at 639-40.
721 Id. at 640 (citing 47 U.S.C. §152(a)).  Some have read this to require that regulations under section 706 must be 
ancillary to existing Commission authority in Title II, III or VI of the Act.  See Phoenix Center Oct. 31, 2014 Ex 
Parte Letter, Attach. A at 25 (“Section 706 is really another form of the Commission’s ancillary authority—that is, 
like any use of its traditional ancillary authority . . . Verizon requires the Commission to tie its use of Section 706 to 
a specific delegation of authority in Title II, Title III, or Title VI.”).  We disagree.  To be sure, with the 

(continued….)
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designed to achieve the purpose of section 706(a)—to “encourage the deployment on a reasonable and 
timely basis of advanced telecommunications capability to all Americans.”722  

282. In Verizon, the court firmly concluded that the Commission’s 2010 Open Internet Order 
regulations fell within the scope of section 706.  It explained that the rules “not only apply directly to 
broadband providers, the precise entities to which section 706 authority to encourage broadband 
deployment presumably extends, but also seek to promote the very goal that Congress explicitly sought to 
promote.”723  Further, the court credited “the Commission’s prediction that the Open Internet Order 
regulations will encourage broadband deployment.”724  The same is true of the open Internet rules we 
adopt today.  Our regulations again only apply to last-mile providers of broadband services—services that 
are not only within our subject matter jurisdiction, but also expressly within the terms of section 706. 725   
And, again, each of our rules is designed to remove barriers in order to achieve the express purposes of 
section 706.  We also find that our rules will provide additional benefits by promoting competition in 
telecommunications markets, for example, by fostering competitive provision of VoIP and video services 
and informing consumers’ choices. 

2. Authority for the Open Internet Rules Under Title II with Forbearance

283. In light of our Declaratory Ruling below, the rules we adopt today are also supported by 
our legal authority under Title II to regulate telecommunications services.  For the reasons set forth 
below, we have found that BIAS is a telecommunications service and, for mobile broadband, commercial 
mobile services or its functional equivalent.  While we forbear from applying many of the Title II 
regulations to this service,726 we have applied sections 201, 202, and 208 (along with related enforcement 
authorities).  These provisions provide an alternative source of legal authority for today’s rules.  

284. Section 201(a) places a duty on common carriers to furnish communications services 
subject to Title II “upon reasonable request” and “establish physical connections with other carriers” 
where the Commission finds it to be in the public interest.727  Section 201(b) provides that “[a]ll charges, 

Commission’s exercise of both section 706 and ancillary authority, regulations must be within the Commission’s 
subject matter jurisdiction.  Indeed, this is the first prong of the test for ancillary jurisdiction.  American Library 
Ass'n v. FCC, 406 F.3d 689, 703–04 (D.C. Cir. 2005).  But we do not read the Verizon decision as applying the 
second prong—which requires that the regulation be sufficiently linked to another provision of the Act—to our 
exercise of section 706 authority.  Section 706 “does not limit the Commission to using other regulatory authority 
already at its disposal, but instead grants it the power necessary to fulfill the statute’s mandate.”  See Verizon, 740 
F.3d at 641 (citing 2010 Open Internet Order, 25 FCC Rcd at 17972, para. 123). 
722 Verizon, 740 F.3d at 640 (citing 47 U.S.C. § 1302(a)).  
723 Id. at 643.  
724 Id. at 644.
725 In response to parties expressing concerns that section 706 could be read to impose regulations on edge providers 
or others in the Internet ecosystem, see, e.g., Disney et al. Reply at 2; ITIF Comments at 9-10, we emphasize that 
today’s rules apply only to last-mile broadband providers.  We reject calls from other commenters to exercise our 
section 706 authority to adopt open Internet regulations for edge providers.  See, e.g., ACA Comments at 47-48; Cox 
Comments at 13 (“[F]rom the Commission’s perspective, it should not make any difference whether the entity 
engaging in blocking or other discrimination is a broadband provider or an edge provider that hosts its content 
online.”).  Today’s rules are specifically designed to address broadband providers’ incentives and ability to erect 
barriers that harm the virtuous cycle.  We see no basis for applying these rules to any other providers.  See supra  
Section III.D. 
726 See infra Section V. 
727 47 U.S.C. § 201(a).
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practices, classifications, and regulations for and in connection with such communication service, shall be 
just and reasonable, and any such charge, practice, classification, or regulation that is unjust or 
unreasonable is declared to be unlawful.”728  It also gives the Commission the authority to “prescribe such 
rules and regulations as may be necessary in the public interest to carry out the provisions of this 
chapter.”729  Section 202(a) makes it “unlawful for any common carrier to make any unjust or 
unreasonable discrimination in charges, practices, classifications, regulations, facilities, or services for or 
in connection with like communication service, directly or indirectly, by any means or device, or to make 
or give any undue or unreasonable preference or advantage to any particular person, class of persons, or 
locality, or to subject any particular person, class of persons, or locality to any undue or unreasonable 
prejudice or disadvantage.”730  As described below, these provisions provide additional independent 
authority for the rules we adopt today. 

3. Title III Provides Additional Authority for Mobile Broadband Services

285. With respect to mobile broadband Internet access services, today’s open Internet rules are 
further supported by our authority under Title III of the Act to protect the public interest through spectrum 
licensing.731  While this authority is not unbounded, we exercise it here in reliance upon particular Title III 
delegations of authority. 

286. Section 303(b) directs the Commission, consistent with the public interest, to “[p]rescribe 
the nature of the service to be rendered by each class of licensed stations and each station within any 
class.”732  Today’s conduct regulations do precisely this.  They lay down rules about “the nature of the 
service to be rendered” by licensed entities providing mobile broadband Internet access service, making 
clear that this service may not be offered in ways that harm the virtuous cycle.  Today’s rules specify the 
form this service must take for those who seek licenses to offer it.  In providing such licensed service, 
broadband providers must adhere to the rules we adopt today.  

287. This authority is bolstered by at least two additional provisions.  First, as the D.C. Circuit 
has explained, section 303(r) supplements the Commission’s ability to carry out its mandates via 
rulemaking.733  Second, section 316 authorizes the Commission to adopt new conditions on existing 
licenses if it determines that such action “will promote the public interest, convenience, and necessity.”734  
Nor do today’s rules work any fundamental change to those licenses.735  Rather we understand our rules to 
be largely consistent with the current operation of the Internet and the current practices of mobile 

728 47 U.S.C. § 201(b).
729 Id.
730 47 U.S.C. § 202(a).
731 See Cellco, 700 F.3d at 541-42 (citing Reexamination of Roaming Obligations of Commercial Mobile Radio 
Service Providers and Other Providers of Mobile Data Services, WT Docket No. 05-265, Second Report and Order, 
26 FCC Rcd 5411, 5440, para. 62 (2011)); 47 U.S.C. §§ 301, 304, 307, 309.  
732 47 U.S.C. § 303(b).
733 Cellco, 700 F.3d at 543 (citing Motion Picture Ass’n of America v. FCC, 309 F.3d 796, 806 (D.C. Cir. 2002)).
734 47 U.S.C. § 316.  The Commission also has ample authority to impose conditions to serve the public interest in 
awarding licenses in the first instance.  See 47 U.S.C. §§ 309(a); 307(a).  Indeed, the Commission has required 700 
MHz C Block spectrum licensees to comply with open Internet conditions to advance  the public interest in 
innovation and consumer choice.  See 700 MHz Second Report and Order, 22 FCC Rcd at 15363, para. 201.  
735 See Cellco, 700 F.3d at 543-44. 
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broadband service providers.736

4. Applying these Legal Authorities to Our Open Internet Rules

288. Bright line rules.  Applying these statutory sources of authority, we have ample legal 
bases on which to adopt the three bright-line rules against blocking, throttling, and paid prioritization.  To 
begin, we have found that broadband providers have the incentive and ability to engage in such 
practices—which disrupt the unity of interests between end users and edge providers and thus threaten the 
virtuous cycle of broadband deployment.  As the D.C. Circuit found with respect to the 2010 conduct 
rules, such broadband provider practices fall squarely within our section 706 authority.  The court struck 
down the 2010 conduct rules after finding that the Commission failed to provide a legal justification that 
would take the rules out of the realm of impermissibly mandating common carriage, but did not find 
anything impermissible about the need for such rules to protect the virtuous cycle.737  Given our 
classification of broadband Internet access service as a telecommunications service, the court’s rationale 
for vacating our 2010 conduct rules no longer applies and, for the reasons discussed above, we have legal 
justification to support our bright-line rules under section 706.738

289. Our bright-line rules are also well grounded in our Title II authority.  In Title II contexts, 
the Commission has made clear that blocking traffic generally is unjust and unreasonable under section 
201.739  The Commission has likewise found it unjust and unreasonable for a carrier to refuse to allow 
non-harmful devices to attach to the network.740  And with respect to throttling, Commission precedent 
has likewise held that “no carriers . . . may block, choke, reduce or restrict traffic in any way.”741   We see 

(Continued from previous page)  
736 See, e.g., Verizon Comments at 3 (“Verizon has been clear with our customers that we will not block their access 
to any content, applications, services, or devices based on their source.”); Charter Comments at 1 (“Like other 
Internet Service Providers (ISPs), Charter does not block lawful content or engage in pay-for-prioritization.”); 
AT&T Comments at 3 (“AT&T has no intention of creating fast lanes and slow lanes or of using prioritization 
arrangements for discriminatory or anti-competitive ends, as some net neutrality proponents fear.”). 
737 Verizon, 740 F.3d at 655-58.
738 The record generally affirms our authority to adopt bright-line rules under Section 706, absent a contrary 
statutory prohibition. See, e.g., Comcast Dec. 24, 2014 Ex Parte Letter at 1-3; Waxman Oct. 3, 2014 Ex Parte Letter 
at 9 (“Once broadband Internet access is reclassified, I believe the FCC can use its authorities under section 706 to 
adopt three bright-line rules: a ‘no blocking’ rule, a ‘no throttling’ rule, and a ‘no paid prioritization’ rule.”). 
739 See USF/ICC Transformation Order, 26 FCC Rcd at 17903 (“Commission precedent provides that no carriers, 
including interexchange carriers, may block, choke, reduce or restrict traffic in any way.”); id. at 17903, para. 734 
(reiterating that call blocking is impermissible in intercarrier compensation disputes); Developing an Unified 
Intercarrier Compensation Regime; Establishing Just and Reasonable Rates for Local Exchange Carriers, WC 
Docket No. 07-135, CC Docket No. 01-92, Declaratory Ruling, 27 FCC Rcd 1351, 1354, para. 9 (Wireline Comp. 
Bur. 2012) (2012 Declaratory Ruling) (discussing call blocking in rural call completion context); Establishing Just 
and Reasonable Rates for Local Exchange Carriers; Call Blocking by Carriers, WC Docket No. 07-135, 
Declaratory Ruling and Order, 22 FCC Rcd 11629, 11629-31, paras. 1, 6 (Wireline Comp. Bur. 2007) (2007 
Declaratory Ruling) (reiterating that call blocking is impermissible as a self-help measure to address intercarrier 
compensation dispute); see also Blocking Interstate Traffic in Iowa, Memorandum Opinion and Order, 2 FCC Rcd 
2692 (1987) (denying application for review of Bureau order, which required petitioners to interconnect their 
facilities with those of an interexchange carrier in order to permit the completion of interstate calls over certain 
facilities). 
740 See Carterfone, 13 FCC 2d at 424.
741 USF/ICC Transformation Order, 26 FCC Rcd at 17903, para. 734; 2007 Declaratory Ruling, 22 FCC Rcd at 
11631, para 6; see also Rural Call Completion Order, 28 FCC Rcd at 16155-56, para. 29.
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no basis for departing from such precedents in the case of broadband Internet access services.742  As 
discussed above, the record here demonstrates that blocking and throttling broadband Internet access 
services harm consumers and edge providers, threaten the virtuous cycle, and deter broadband 
deployment.743  Consistent with our prior Title II precedents, we conclude that blocking and throttling of 
broadband Internet access services is an unjust and unreasonable practice under section 201(b).  

290. Some parties have suggested that the Commission cannot adopt a rule banning paid 
prioritization under Title II.744  We disagree and conclude that paid prioritization is an unjust and 
unreasonable practice under section 201(b).  The unjust and unreasonable standards in sections 201 and 
202 afford the Commission significant discretion to distinguish acceptable behavior from behavior that 
violates the Act.  Indeed, the very terms “unjust” and “unreasonable” are broad, inviting the Commission 
to undertake the kind of line-drawing that is necessary to differentiate just and reasonable behavior on the 
one hand from unjust and unreasonable behavior on the other.745  

291. Acting within this discretion, the Commission has exercised its authority, both through 
adjudication and rulemaking, under section 201(b) to ban unjust and unreasonable carrier practices as 
unlawful under the Act.746  Although the particular circumstances have varied, in reviewing these 
precedents, we find that the Commission generally takes this step where necessary to protect competition 
and consumers against carrier practices for which there was either no cognizable justification for the 
action or where the public interest in banning the practice outweighed any countervailing policy 
concerns.747  Based on the record here, we find that paid prioritization presents just such a case, 

(Continued from previous page)  
742 Commenters agree that the Commission should apply these precedents here.  See, e.g., Free Press Comments at 
44.; Public Knowledge Nov. 7, 2014 Ex Parte Letter at 1; Waxman Oct. 3, 2014 Ex Parte Letter at 9-10. 
743 See supra Section III.C.1.
744 See, e.g., TWC Comments at 15 (“Against this backdrop, it is highly unlikely that Title II would support a flat 
ban on an entire category of potential business arrangements, such as paid prioritization.”); NCTA Comments at 28-
29 (“Thus, far from supporting an outright ban on an entire class of prioritization arrangements between ISPs and 
edge providers, Section 202(a) would at most authorize the Commission to undertake a fact-specific, case-by-case 
analysis of the reasonableness of any particular prioritization arrangement . . .”); Alcatel-Lucent Comments at 10 
(“Because Title II has never been interpreted to prohibit all forms of preferential treatment, the Commission could 
not rely upon its Title II authority to declare all forms of paid prioritization inherently unreasonable.”); CenturyLink 
Comments at 51.
745 As the D.C. Circuit has stated, for example, “the generality of these terms . . . opens a rather large area for the 
free play of agency discretion, limited of course by the familiar ‘arbitrary’ and ‘capricious’ standard in the 
Administrative Procedure Act.”  Bell Atlantic Tel. Co. v. FCC, 79 F.3d 1195, 1202 (D.C. Cir. 1996).  Stated 
differently, because both sections “set out broad standards of conduct,” it is up to the “Commission [to] give[] the 
standards meaning by defining practices that run afoul of carriers’ obligation, either by rulemaking or by case-by-
case adjudication.”  Personal Communications Industry Association’s Broadband Personal Communications 
Services Alliance’s Petition for Forbearance et al., WT Docket No. 98-100, GN Docket No. 94-33, MSD-92-14, 
Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Rcd 16857, para. 15 (1998).
746 We disagree with TWC’s suggestion that applying “Section 201(b) requires a contextual, case-specific analysis.”  
TWC Comments at 16.  The Commission need not proceed through adjudication in announcing a broad ban on a 
particular practice.  See, e.g., Rural Call Completion Order, 28 FCC Rcd at 16155-56, para. 29; Truth in Billing 
Rules, CC Docket No. 98-17, First Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 
7492 (1999) (relying, in part, on section 201(b) in adopting truth-in-billing requirements). Indeed, the text of section 
201(b) itself gives the Commission authority to “prescribe such rules and regulations as may be necessary in the 
public interest to carry out the provisions of this chapter.”  47 U.S.C. 201(b).
747 See Long Distance Direct, Inc., Apparent Liability for Forfeiture, File No. ENF-99-01, Memorandum Opinion 
and Order, 15 FCC Rcd 3297, 3302, para. 14 (2000) (LDDI MO&O) (finding that the company’s practice of 
cramming membership and other unauthorized fees on consumer telephone bills was an unjust and unreasonable 

(continued….)
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threatening harms to consumers, competition, innovation, and deployment that outweigh any possible 
countervailing justification of public interest benefit.748  Our interpretation and application of section 
201(b) in this case to ban paid prioritization is further bolstered by the directive in section 706 to take 
actions that will further broadband deployment.    

292. Several commenters argue that we cannot ban paid prioritization under section 202(a), 
pointing to Commission precedents allowing carriers to engage in discrimination so long as it is 
reasonable.749  As discussed above, however, we adopt this rule pursuant to sections 201(b) and 706, not 
202(a).  And nothing about section 202(a) prevents us from doing so.  We recognize that the Commission 
has historically interpreted section 202(a) to allow carriers to engage in reasonable discrimination, 
including by charging some customers more for better, faster, or more service.750  But those precedents 
stand for the proposition that such discrimination is permitted, not that it must be allowed in all cases.751  

practice in connection with communication services); Central Telecom Long Distance, Inc., Apparent Liability for 
Forfeiture, File No. EB-TCD-13-00011651, Notice of Apparent Liability For Forfeiture, 29 FCC Rcd 5517, 5523-
27, paras. 14-21 (2014) (Central NAL); U.S. Telecom Long Distance, Inc. Apparent Liability for Forfeiture, File No. 
EB-TCD-13-00008959, Notice of Apparent Liability For Forfeiture, 29 FCC Rcd 823, 829-834, paras. 14–20 (2014) 
(USTLD NAL); Central Telecom Long Distance, Inc., Apparent Liability for Forfeiture, File No. EB-TCD-13-
00006333, Notice of Apparent Liability For Forfeiture, 28 FCC Rcd at 17202-06, paras. 15-22 (2013).  See also 
NobelTel LLC, Apparent Liability for Forfeiture, File No. EB-TCD-12-0000412, Notice of Apparent Liability For 
Forfeiture, 27 FCC Rcd 11760, at 11762-63, para. 6 (2012) (finding that “unfair and deceptive marketing practices 
by interstate common carriers constitute unjust and unreasonable practices under Section 201(b)”).
748 See supra paras. 126-128.  NCTA contends that we cannot apply section 201(b) to ban paid prioritization because 
“no broadband providers have entered into such arrangements or even have plans to do so.”  NCTA Comments at 
29.  Our open Internet rules, however, cannot take the status quo for granted, particularly where one provider has 
told the D. C. Circuit that but for our 2010 rules, it would be pursuing such arrangements.  See Verizon Oral Arg. Tr. 
at 31 (“I’m authorized to state by my client [Verizon] today that but for these rules we would be exploring those 
commercial arrangements, but this order prohibits those, and in fact would shrink the types of services that will be 
available on the Internet.”).  Rather, we put in place rules that in our judgment will best protect consumers and 
promote competition into the future.  Further, as explained above, if a provider can—in the rare case—demonstrate 
that a particular paid prioritization arrangement would have a cognizable public interest benefit and inflict no harm 
to the open nature of the Internet, it may be eligible for a waiver. 
749 See, e.g., NCTA Comments 27-29; TWC Comments 14-16; Letter from William L. Kovacks, Chamber of 
Commerce to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, at 3, n.13 (filed July 15, 2014); ITIF 
Comments at 9.
750 See, e.g., Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and 
Local Public Safety Agency Communication Requirements Through the Year 2010; Establishment of Rules and 
Requirements for Priority Access Service, WT Docket No. 96-86, Second Report & Order, 15 FCC Rcd 16720 
(2000) (finding Priority Access Service, a wireless priority service for both governmental and non-government 
public safety personnel, “prima facie lawful” under section 202); Access Charge Reform; Price Cap Performance 
Review for Local Exchange Carriers; Interexchange Carrier Purchases Of Switched Access Services Offered By 
Competitive Local Exchange Carriers; Petition of US West Communications, Inc. for Forbearance from Regulation 
as a Dominant Carrier in the Phoenix, Arizona MSA, CC Docket Nos. 96-262, 94-1, 98-157, CCB/CPD File No. 98-
63, 14 FCC Rcd 14221 (1999) (granting dominant carriers pricing flexibility for special access services, allowing 
both higher charges for faster connections as well as individualized pricing and customers discounts).
See also Orloff v. FCC, 352 F.3d 415 (D.C. Cir. 2003) (upholding carriers’ ability to offer differential discounts to 
retail customers); Ameritech Operating Cos. Revisions to Tariff FCC No. 2, Order, DA 94-1121 (Common Carrier 
Bur. 1994) (upholding reasonableness of rate differentials based on cost considerations). 
751 To be sure, section 202(a) prohibits “unreasonable discrimination” for “like” communications services.  But this 
provision does not, on its face, deprive the Commission of the authority to take actions under other provisions of the 
Act against discrimination that may not constitute “unreasonable discrimination” under section 202(a). 
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None of those cases of discrimination presented the kinds of harms demonstrated in the record here—
harms that form the basis of our decision to ban the practice as unjust and unreasonable under section 
201(b), not 202(a).  Furthermore, none of those precedents involved practices that the Commission has 
twice found threaten to create barriers to broadband deployment that should be removed under section 
706.  In light of our discretion in interpreting and applying sections 201 and 202 and insofar as section 
706(a) is “a ‘fail-safe’ that ‘ensures’ the Commission’s ability to promote advanced services,”752 we 
decline to interpret section 202(a) as preventing the Commission from exercising its authority under 
sections 201(b) and 706 to ban paid prioritization practices that harm Internet openness and 
deployment.753    

293. With respect to mobile broadband Internet access services, our bright-line rules are also 
grounded in the Commission’s Title III authority to ensure that spectrum licensees are providing service 
in a manner consistent with the public interest.754  

294. No-Unreasonable Interference/Disadvantage Standard.  As with our bright-line rules, the 
no-unreasonable interference/disadvantage standard we adopt today is supported by our section 706 
authority.  Beyond the practices addressed by our bright-line rules, we recognize that broadband providers 
may implement unknown practices or engage in new types of practices in the future that could threaten 
harm by unreasonably interfering with the ability of end users and edge providers to use broadband 
Internet access services to reach one another.  Such unreasonable interference creates a barrier that 
impedes the virtuous cycle, threatening the open nature of the Internet to the detriment of consumers, 
competition, and deployment.  For conduct outside the three bright-line rules, we adopt the no-
unreasonable interference/disadvantage standard to ensure that broadband providers do not engage in 
practices that threaten the open nature of the Internet in other or novel ways.  This standard is tailored to 
the open Internet harms we wish to prevent, including harms to consumers, competition, innovation, and 
free expression—all of which could impair the virtuous cycle and thus deter broadband deployment, 
undermining the goals of section 706.755  

295. The no-unreasonable interference/disadvantage standard is also supported by section 201 
and 202 of the Act, which require broadband providers to engage in practices that are just and reasonable, 
and not unreasonably discriminatory.756  The prohibition on no-unreasonable interference/disadvantage 
represents our interpretation of these 201 and 202 obligations in the open Internet context—an 
interpretation that is informed by section 706’s goals of promoting broadband deployment.757  In other 
words, for BIAS, we will evaluate whether a practice is unjust, unreasonable, or unreasonably 

(Continued from previous page)  
752 Verizon, 740 F.3d at 639 (quoting 2010 Open Internet Order, 25 FCC Rcd at 17969, para. 120).
753 To the extent our prior precedents suggest otherwise, for the reasons discussed in the text, we disavow such an 
interpretation as applied to the open Internet context.
754 See supra Section III.F.3.
755 Such tailoring is critical to preserving the “unique and open character of the Internet.”  Higher Education and 
Libraries Comments at 23-24; see also CDT Comments at 19; CDT Reply at 3 (“An innovative approach would be 
to articulate a new standard that is tailored to the particular aims of this proceeding and is based upon the compelling 
public policy and societal need underpinning an open Internet.”).  
756 47 U.S.C. §§ 201, 202 (2012).
757 Given the generality of the terms in sections 201 and 202, the Commission has significant discretion when 
interpreting how those sections apply to the different services subject to Title II.  See Orloff v. FCC, 352 F.3d 415, 
420 (D.C. Cir. 2003) (“With respect to the Commission’s interpretation of § 202 as applied to CMRS, the 
‘generality of these terms’—unjust, unreasonable—‘opens a rather large area for the free play of agency discretion . 
. .’”) (quoting Bell Atlantic Tel. Co. v. FCC, 79 F.3d 1195, 1202 (D.C. Cir. 1996)).
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discriminatory using this no-unreasonable interference/disadvantage standard.  We note, however, that 
this rule—on its own—does not constitute common carriage per se.758  The no-unreasonable 
interference/disadvantage standard, standing alone, contains no obligation to provide broadband service 
to any consumer or edge provider and would not, in its isolated application, necessarily preclude 
individualized negotiations so long as they do not otherwise unreasonably interfere with the ability of end 
users and edge providers to use broadband Internet access services to reach one another.759  Rather, 
particular practices or arrangements that are not barred by our rules against blocking, throttling, and paid 
prioritization will be evaluated based on the facts and circumstances they present using a series of factors 
specifically designed to protect the virtuous cycle of innovation and deployment.760  Thus, this is a rule 
tied to particular harms.  Broadband providers, having chosen to provide BIAS, may not do so in a way 
that harms the virtuous cycle.  

296. For mobile broadband providers, the no-unreasonable interference/disadvantage standard 
finds additional support in the Commission’s Title III authority as discussed above.761  The Commission 
has authority to ensure that broadband providers, having obtained a spectrum license to provide mobile 
broadband service, must provide that service in a manner consistent with the public interest.762  This 
standard provides guidance on how the Commission will evaluate particular broadband practices, not 
otherwise barred by our bright-line rules, to ensure that they are consistent with the public interest. 

297. Transparency Rule.  The D.C. Circuit severed and upheld the Commission’s 2010 
transparency rule in Verizon.  While the majority did not expressly opine on the legal authority for the 
Commission’s prior transparency rule, we feel confident that like the 2010 transparency rule, the 
enhanced transparency rule we adopt today falls well within multiple, independent sources of the 
Commission’s authority.  Beginning with section 706, the transparency rule ensures that consumers have 
sufficient information to make informed choices thereby facilitating competition in the local 
telecommunications market (to the extent competitive choices are available). 763   Furthermore, these 

758 Not all requirements which apply to common carriers need impose common carriage per se.  See Verizon, 740 
F.3d at 652 (citing Cellco, 700 F.3d at 547 (“[C]ommon carriage is not all or nothing—there is a gray area in which 
although a given regulation might be applied to common carriers, the obligations imposed are not common carriage 
per se.  It is in this realm—the space between per se common carriage and per se private carriage—that the 
Commission’s determination that a regulation does or does not confer common carrier status warrants deference.”)); 
Id. at 653 (citing NARUC v. FCC, 533 F.2d 601, 608 (D.C. Cir. 1976) (NARUC II) (“Since it is clearly possible for a 
given entity to carry on many types of activities, it is at least logical to conclude that one may be a common carrier 
with regard to some activities but not others.”)).
759 See Nat’l Assoc. of Regulatory Utility Comm’rs v. FCC, 525 F.2d 630, 641 (D.C. Cir. 1976) (NARUC I), cert 
den. 425 U.S. 992 (1976) (“But a carrier will not be a common carrier where its practice is to make individualized 
decisions, in particular cases, whether and on what terms to deal.”) (citing Semon v. Royal Indemnity Co., 279 F.2d 
737, 739-40 (5th Cir. 1960).
760 See supra paras. 138-145. 
761 See supra Section III.F.3.
762 The Commission has broad authority to prescribe the nature of services to be rendered by licensed stations, 
consistent with the public interest.  47 U.S.C. § 303(b); Cellco Partnership v. FCC, 700 F.3d 534, 542 (D.C. Cir. 
2012) (“Although Title III does not ‘confer an unlimited power,’ the Supreme Court has emphasized that it does 
endow the Commission with ‘expansive powers’ and a ‘comprehensive mandate to ‘encourage the larger and more 
effective use of radio in the public interest.’”) (internal citations omitted) (quoting NBC v. United States, 319 U.S. 
190, 216, 219 (1943)).
763 To encourage deployment of “advanced telecommunications capability,” section 706(a) authorizes the 
Commission to engage in measures that “promote competition in the local telecommunications market.”  47 U.S.C. 
§ 1302(a).  And section 706(b) references “promoting competition in the telecommunications market” as among the 
immediate actions that Commission shall take to accelerate deployment of “advanced telecommunications 

(continued….)



Federal Communications Commission FCC 17-166

367

disclosures remove potential information barriers by ensuring that edge providers have the necessary 
information to develop innovative products and services that rely on the broadband networks to reach 
consumers, a crucial arc of the virtuous cycle of broadband deployment.  Our transparency rule is also 
supported by Title II.  The Commission has relied on section 201(b) in related billing contexts to ensure 
that carriers convey accurate and sufficient information about the services they provide to consumers.764  
We do so here as well.765

298. Enforcement.  We also make clear that we have ample authority to enforce the rules we 
adopt today.  Our rules today carry out the provisions of the Communications Act766 and are thus are 
covered by our Title IV and V authorities to investigate and enforce violations of these rules.767  With 
specific respect to section 706, as noted above, in Verizon, the D.C. Circuit suggested that section 706 
was part of the Communications Act of 1934.768  Under such a reading, rules adopted pursuant to section 
706 fall within our Title IV and V authorities.  But even if this were not the case, we believe it reasonable 
to interpret section 706 itself as a grant of authority to investigate and enforce our rules.769  Our 
enforcement authority was not explicitly discussed in either the 2010 Open Internet Order or the Verizon 
case.  As noted above, the court did cite as reasonable, however, the Commission’s view that Congress, in 
placing upon the Commission the obligation to carry out the purposes of section 706, “necessarily 
invested the Commission with the statutory authority to carry out those acts.”770  We believe it likewise 
reasonable to conclude that, having provided the Commission with affirmative legal authority to take 
regulatory measures to further section 706’s goals, Congress invested the Commission with the authority 
to enforce those measures as needed to ensure those goals are achieved.  Indeed, some have suggested 

(Continued from previous page)  
capability” upon a determination that it is not being reasonably and timely deployed.  47 U.S.C. § 1302(b).  We 
interpret these references to the “telecommunications market” to include the market for “advanced 
telecommunications capability.”  In any event, having classified broadband Internet access services as 
“telecommunications services,” the Commission actions to promote competition among broadband Internet access 
services clearly promote competition in the “telecommunications market.”  
764 Truth-in-Billing and Billing Format, CC Docket No. 98-170, First Report and Order and Further Notice of 
Proposed Rulemaking, 14 FCC Rcd 7492, 7503-04, para. 21 (1999); see generally Truth-in Billing and Billing 
Format, CC Docket No. 98-170, CG Docket No. 04-208, Second Report and Order, Declaratory Ruling, and Second 
Further Notice of Proposed Rulemaking, 20 FCC Rcd 6448 (2005); Empowering Consumers to Prevent and Detect 
Billing for Unauthorized Charges (“Cramming”), Consumer Information and Disclosure, Truth-in-Billing and 
Billing and Billing Format, CG Docket Nos. 11-116, 09-158, CC Docket No. 98-170, Report and Order and Further 
Notice of Proposed Rulemaking, 27 FCC Rcd 4436, 4476-4479, paras. 114-122 (2011); NobelTel LLC, 27 FCC Rcd 
at 11762-63, para. 6 (finding that “unfair and deceptive marketing practices by interstate common carriers 
constitute unjust and unreasonable practices under Section 201(b).”).
765 For the reasons discussed above, we likewise rely on Title III to ensure that spectrum licensees provide mobile 
broadband Internet access service consistent with the public interest.
766 See, e.g., 47 U.S.C. §§ 201, 202, 303, 316.  We discuss section 706 more specifically below. 
767 47 U.S.C. §§ 403, 501, 503.
768 See Verizon, 740 F.3d at 650 (stating that  “Congress expressly directed that the 1996 Act . . . be inserted into the 
Communications Act of 1934”) (citation omitted).  
769 Moreover, as discussed above, to the extent that section 706 was not viewed as part of the Communications Act, 
we have authority under section 4(i) of the Communications Act to adopt rules implementing section 706.  See supra 
Section III.F.1.  Thus, even then the Commission’s rules, insofar as they are based on our substantive jurisdiction 
under section 706, nonetheless would be issued under the Communications Act.
770 Verizon, 740 F.3d at 638 (quoting 2010 Open Internet Order, 25 FCC Rcd at 17969, para. 120).  
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that the Commission could take enforcement action pursuant to section 706 itself, without adopting 
rules.771

G. Other Laws and Considerations

299. In the 2014 Open Internet NPRM, the Commission tentatively concluded that it should 
retain provisions which make clear that the open Internet rules do not alter broadband providers’ rights or 
obligations with respect to other laws, safety and security considerations, or the ability of broadband 
providers to make reasonable efforts to address transfers of unlawful content and unlawful transfers of 
content.772  We affirm this tentative conclusion and reiterate today that our rules are not intended to 
expand or contract broadband providers’ rights or obligations with respect to other laws or safety and 
security considerations—including the needs of emergency communications and law enforcement, public 
safety, and national security authorities.  Similarly, open Internet rules protect only lawful content, and 
are not intended to inhibit efforts by broadband providers to address unlawful transfers of content or 
transfers of unlawful content.

1. Emergency Communications and Safety and Security Authorities

300. In the 2010 Open Internet Order we adopted a rule that acknowledges the ability of 
broadband providers to serve the needs of law enforcement and the needs of emergency communications 
and public safety, national, and homeland security authorities.773  This rule remains in effect today.774   To 
make clear that open Internet protections coexist with other legal frameworks governing the needs of 
safety and security authorities, we retain this rule, which reads as follows:

Nothing in this part supersedes any obligation or authorization a provider of broadband 
Internet access service may have to address the needs of emergency communications or law 
enforcement, public safety, or national security authorities, consistent with or as permitted by 
applicable law, or limits the provider’s ability to do so.  

301. In retaining this rule, we reiterate that the purpose of the safety and security provision is 
first to ensure that open Internet rules do not restrict broadband providers in addressing the needs of law 
enforcement authorities, and second to ensure that broadband providers do not use the safety and security 
provision without the imprimatur of a law enforcement authority, as a loophole to the rules.775  
Application of the safety and security rule should be tied to invocation by relevant authorities rather than 
to a broadband provider’s independent notion of the needs of law enforcement.  

302. The record is generally supportive of our proposal to reiterate that open Internet rules do 
not supersede any obligation a broadband provider may have—or limit its ability—to address the needs of 
emergency communications or law enforcement, public safety, or homeland or national security 
authorities (together, “safety and security authorities”).776  Broadband providers have obligations under 

771 See Hurwitz Comments at 12 (arguing that the best path forward would be to adopt general policy guidelines that 
would be directly enforceable under the terms of section 706 through case-by-case adjudication).  Thus, for all the 
reasons described above, we reject claims that we lack authority to enforce rules implementing section 706.  See, 
e.g., Earl Comstock Reply at 18-33 (arguing that section 706 contained no affirmative authority for enforcement).  
772 2014 Open Internet NPRM, 29 FCC Rcd at 5578, para. 160.
773 2010 Open Internet Order, 25 FCC Rcd at 17963, para. 107.
774 47 C.F.R. § 8.9.  See Verizon, 740 F.3d at 659 (vacating only the “anti-discrimination and anti-blocking rules”).  
Today, we recodify this rule as 47 C.F.R. § 8.19.  See infra Appx. A
775 See 2010 Open Internet Order, 25 FCC Rcd at 17964, paras. 108–110.
776 See, e.g., Higher Education and Libraries Comments at 33.
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statutes such as the Communications Assistance for Law Enforcement Act,777 the Foreign Intelligence 
Surveillance Act,778 and the Electronic Communications Privacy Act779 that could in some circumstances 
intersect with open Internet protections.  Likewise, in connection with an emergency, there may be 
federal, state, tribal, and local public safety entities, homeland security personnel, and other authorities 
that need guaranteed or prioritized access to the Internet in order to coordinate disaster relief and other 
emergency response efforts, or for other emergency communications.  Most commenters recognize the 
benefits of clarifying that these obligations are not inconsistent with open Internet rules.  

303. Some commenters have proposed revisions to the existing rule which would expand its 
application to public utilities and other critical infrastructure operators.780  Because we make sufficient 
accommodation for these concerns elsewhere, we choose not to modify this provision to include critical 
infrastructure.781

2. Transfers of Unlawful Content and Unlawful Transfers of Content  

304. In the NPRM, we tentatively concluded that we should retain the definition of reasonable 
network management we previously adopted, which does not include preventing transfer of unlawful 
content or the unlawful transfer of content as a reasonable practice.782  We affirm this tentative conclusion 
and re-state that open Internet rules do not prohibit broadband providers from making reasonable efforts 
to address the transfer of unlawful content or unlawful transfers of content to ensure that open Internet 
rules are not used as a shield to enable unlawful activity or to deter prompt action against such activity.  
For example, the no-blocking rule should not be invoked to protect copyright infringement, which has 
adverse consequences for the economy, nor should it protect child pornography.  We reiterate that our 
rules do not alter the copyright laws and are not intended to prohibit or discourage voluntary practices 
undertaken to address or mitigate the occurrence of copyright infringement.783  After consideration of the 
record, we retain this rule, which is applicable to both fixed and mobile broadband providers engaged in 
broadband Internet access service and reads as follows:

Nothing in this part prohibits reasonable efforts by a provider of broadband Internet 
access service to address copyright infringement or other unlawful activity.

305. Some commenters contend that this rule promotes the widespread use of intrusive packet 
inspection technologies by broadband providers to filter objectionable content and that such monitoring 
poses a threat to customers’ privacy rights.784  Certainly, many broadband providers have the technical 
tools to conduct deep packet inspection of unencrypted traffic on their networks,785 and consumer privacy 
is a paramount concern in the Internet age.  Nevertheless, we believe that broadband monitoring concerns 
are adequately addressed by the rules we adopt today, so we decline to alter this provision.  This rule is 

(Continued from previous page)  
777 See 47 U.S.C. § 1002(a).
778 See 50 U.S.C. §§ 1802(a)(4), 1804, 1805(c)(2).
779 See 18 U.S.C. §§ 2518, 2705.
780 Southern Company Services Comments at 5; Utilities Telecom Council Reply at 3–7.
781 See supra Section III.C.2. 
782 2014 Open Internet NPRM, 29 FCC Rcd at 5578, para. 61.
783 2010 Open Internet Order, 25 FCC Rcd at 17964-65, para. 111.
784 i2Coalition Comments at 38; Access Comments at 7.
785 See Internet Association Comments at 14; Tumblr Reply at 6-7; Verizon, 740 F.3d at 646 (“[B]roadband 
providers have the technological ability to distinguish and discriminate against certain types of traffic.”); but see 
NCTA Comments at 15; ADTRAN Reply at 14.  
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limited to protecting “reasonable efforts . . . to address copyright infringement or other unlawful 
activity.”786  We retain the discretion to evaluate the reasonableness of broadband providers’ practices 
under this rule on a case-by-case basis.  Consumers also have many tools at their disposal to protect their 
privacy against deep packet inspection—including SSL encryption, virtual private networks, and routing 
methods like TOR.787  Further, the complaint processes we adopt today add to these technical methods 
and advance consumer interests in this area.788

IV. DECLARATORY RULING: CLASSIFICATION OF BROADBAND INTERNET 
ACCESS SERVICES

306. The Verizon court upheld the Commission’s use of section 706 as a substantive source of 
legal authority to adopt open Internet protections.  But it held that, “[g]iven the Commission’s still-
binding decision to classify broadband providers . . . as providers of ‘information services,’” open Internet 
protections that regulated broadband providers as common carriers would violate the Act.789  Rejecting 
the Commission’s argument that broadband providers only served retail consumers, the Verizon court 
went on to explain that “broadband providers furnish a service to edge providers, thus undoubtedly 
functioning as edge providers’ ‘carriers,’” and held that the 2010 no-blocking and no-unreasonable 
discrimination rules impermissibly “obligated [broadband providers] to act as common carriers.”790  

307. The Verizon decision thus made clear that section 706 affords the Commission with 
substantive authority and that open Internet protections are within the scope of that authority.  And this 
Order relies on section 706 for the open Internet rules.  But, in light of Verizon, absent a classification of 
broadband providers as providing a “telecommunications service,” the Commission may only rely on 
section 706 to put in place open Internet protections that steer clear of what the court described as 
common carriage per se regulation.    

308. Taking the Verizon decision’s implicit invitation, we revisit the Commission’s 
classification of the retail broadband Internet access service as an information service791 and clarify that 

786 See supra para. 304 (emphasis added).
787 i2Coalition Comments at 38.
788 See supra Section III.E.3.
789 Verizon, 740 F.3d at 650.
790 Id. at 653.
791 The Commission has previously classified cable modem Internet access service, wireline broadband Internet 
access service, and Broadband over Power Line (BPL)-enabled Internet access service as information services.  The 
Commission has referred to these services as “wired” broadband Internet access services.  See United Power Line 
Council’s Petition for Declaratory Ruling Regarding the Classification of Broadband Over Power Line Internet 
Access Service as an Information Service, WC Docket No. 06-10, Memorandum Opinion and Order, 21 FCC Rcd 
13281, 13281-82, paras. 1-2 (2006) (BPL-Enabled Broadband Order); Appropriate Framework for Broadband 
Access to the Internet Over Wireline Facilities et al., CC Docket Nos. 02-33, 01-337, 95-20, 98-10, WC Docket 
Nos. 04-242, 05-271, Report and Order and Notice of Proposed Rulemaking, 20 FCC Rcd 14853, 14863-65, 14909-
12 paras. 14-17, 103-06 (2005) (Wireline Broadband Classification Order and Broadband Consumer Protection 
Notice), aff’d sub nom. Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007) (Time Warner); Inquiry 
Concerning High-Speed Access to the Internet Over Cable & Other Facilities; Internet Over Cable Declaratory 
Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, GN Docket 
No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC Rcd 4798, 
4819-39, paras. 33-69 (2002) (Cable Modem Declaratory Ruling), aff’d sub nom. Nat’l Cable & Telecomms. Ass’n 
v. Brand X Internet Servs., 545 U.S. 967, 978 (2005).  The Commission has also previously classified “wireless” 
broadband Internet access, which it defined as a service that “uses spectrum, wireless facilities and wireless 
technologies to provide subscribers with high-speed (broadband) Internet access capabilities, . . . whether offered 

(continued….)
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this service encompasses the so-called “edge service.”  Based on the updated record, we conclude that 
retail broadband Internet access service is best understood today as an offering of a “telecommunications 
service.”792  

309. Below we discuss the history of the classification of broadband Internet access service, 
describe our rationale for revisiting that classification, and provide a detailed explanation of our 
reclassification of broadband Internet access service.  

A. History of Broadband Internet Classification

310. Congress created the Commission “[f]or the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to make available, so far as possible, to all people of 
the United States . . . a rapid, efficient, Nation-wide, and world-wide wire and radio communication 
service with adequate facilities at reasonable charges, for the purpose of the national defense, [and] for the 
purpose of promoting safety of life and property through the use of wire and radio communication.”793  
Section 2 of the Communications Act grants the Commission jurisdiction over “all interstate and foreign 
communication by wire or radio.”794  As the Supreme Court explained in the radio context, Congress 
charged the Commission with “regulating a field of enterprise the dominant characteristic of which was 
the rapid pace of its unfolding” and therefore intended to give the Commission sufficiently “broad” 
authority to address new issues that arise with respect to “fluid and dynamic” communications 
technologies.795  No one disputes that Internet access services are within the Commission’s subject-matter 
jurisdiction and historically have been supervised by the Commission.796  

311. The Computer Inquiries.  In 1966, the Commission initiated its Computer Inquiries “to 
ascertain whether the services and facilities offered by common carriers are compatible with the present 
and anticipated communications requirements of computer users.”797  In the decision known as Computer 
I, the Commission required “maximum separation” between large carriers that offered data transmission 
services subject to common carrier requirements and their affiliates that sold data processing services.798  

(Continued from previous page)  
using mobile, portable, or fixed technologies,” as information services.  Appropriate Regulatory Treatment for 
Broadband Access to the Internet Over Wireless Networks, WT Docket No. 07-53, Declaratory Ruling, 22 FCC Rcd 
5901, 5909-10, para. 22 (2007) (Wireless Broadband Classification Order).
792 As discussed in greater detail below, our classification decision arises from our reconsideration of past 
interpretations and applications of the Act.  We thus conclude that the classification decisions in this Order 
appropriately apply only on a prospective basis.  See, e.g., Verizon v. FCC, 269 F.3d 1098 (D.C. Cir. 2001) (“In a 
case in which there is a substitution of new law for old law that was reasonably clear, a decision to deny retroactive 
effect is uncontroversial.”) (internal quotations omitted).
793 47 U.S.C. § 151.
794 Id. § 152(a).
795 National Broadcasting Co., Inc. v. United States, 319 U.S. 190, 219-20 (1943).  The Court added that “[i]n the 
context of the developing problems to which it was directed, the Act gave the Commission . . . expansive powers . . . 
[and] a comprehensive mandate.”  Id.
796 See Comcast, 600 F.3d at 646-47.
797 Regulatory & Policy Problems Presented by the Interdependence of Computer & Comm. Servs., Docket No. 
16979, Notice of Inquiry, 7 FCC 2d 11, 11-12, para. 2 (1966) (Computer I Notice of Inquiry) (subsequent history 
omitted).
798 Regulatory & Policy Problems Presented by the Interdependence of Computer & Comm. Servs., Docket No. 
16979, Final Decision and Order, 28 FCC 2d 267, 270, 275,  paras. 12, 24 (1971) (Computer I Final Decision), aff’d 
sub nom. GTE Servs. Corp. v. FCC, 474 F.2d 724 (2d Cir. 1973), decision on remand, 40 FCC 2d 293 (1972). 
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Refining this approach, in Computer II and Computer III the Commission required telephone companies 
that provided “enhanced services” over their own transmission facilities to separate out and offer on a 
common carrier basis the transmission component underlying their enhanced services.799  

312. Commenters disagree about the significance of the Computer Inquiries.800  We believe 
the Computer Inquiries are relevant in at least two important respects.  First, in Computer II the 
Commission distinguished “basic” from “enhanced” services, a distinction that Congress embraced when 
it adopted the Telecommunications Act of 1996.  Basic services offered on a common carrier basis were 
subject to Title II; enhanced services were not.801  When Congress enacted the definitions of 
“telecommunications service” and “information service” in the Telecommunications Act of 1996,802 it 
substantially incorporated the “basic” and “enhanced” service classifications.803  Because the statutory 
definitions substantially incorporated the Commission’s terminology under the Computer Inquiries, 
Commission decisions regarding the distinction between basic and enhanced services—in particular, 
decisions regarding features that are “adjunct to basic” services—are relevant in this proceeding.804  

313. Second, the Computer Inquiries disprove the claim that the Commission has never before 
mandatorily applied Title II to the transmission component of Internet access service.805  From 1980 to 
2005, facilities-based telephone companies were obligated to offer the transmission component of their 

(Continued from previous page)  
799 Amendment of Section 64.702 of the Comm’n’s Rules & Regs, Second Computer Inquiry, Final Decision, 77 FCC 
2d 384, 417-35, 461-75, paras. 86-132, 201-31 (1980) (Computer II Final Decision), aff’d sub nom. Computer & 
Commc’ns Indus. Ass’n v. FCC, 693 F.2d 198 (D.C. Cir. 1982); Amendment of Section 64.702 of the Comm’n’s 
Rules & Regs. (Third Computer Inquiry), CC Docket No. 85-229, Phase I, Report and Order, 104 FCC 2d 958, para. 
4 (1986) (Computer III Phase I Order), recon., 2 FCC Rcd 3035 (1987) (Computer III Phase I Reconsideration 
Order), further recon., 3 FCC Rcd 1135 (1988) (Computer III Phase I Further Reconsideration Order), second 
further recon., 4 FCC Rcd 5927 (1989) (Computer III Phase I Second Further Reconsideration Order); Phase I 
Order and Phase I Recon. Order vacated sub nom. California v. FCC, 905 F.2d 1217 (9th Cir. 1990) (California I); 
CC Docket No. 85-229, Phase II, 2 FCC Rcd 3072 (1987) (Computer III Phase II Order), recon., 3 FCC Rcd 1150 
(1988) (Computer III Phase II Reconsideration Order), further recon., 4 FCC Rcd 5927 (1989) (Phase II Further 
Reconsideration Order); Phase II Order vacated, California I, 905 F.2d 1217 (9th Cir. 1990); Computer III Remand 
Proceeding, CC Docket No. 90-368, 5 FCC Rcd 7719 (1990) (ONA Remand Order), recon., 7 FCC Rcd 909 (1992), 
pets. for review denied sub nom. California v. FCC, 4 F.3d 1505 (9th Cir. 1993) (California II); Computer III 
Remand Proceedings:  Bell Operating Company Safeguards and Tier 1 Local Exchange Company Safeguards, CC 
Docket No. 90-623, 6 FCC Rcd 7571 (1991) (BOC Safeguards Order), BOC Safeguards Order vacated in part and 
remanded sub nom. California v. FCC, 39 F.3d 919 (9th Cir. 1994) (California III), cert. denied, 514 U.S. 1050 
(1995); Computer III Further Remand Proceedings:  Bell Operating Company Provision of Enhanced Services, CC 
Docket No. 95-20, Notice of Proposed Rulemaking, 10 FCC Rcd 8360 (1995) (Computer III Further Remand 
Notice), Further Notice of Proposed Rulemaking, 13 FCC Rcd 6040 (1998) (Computer III Further Remand Further 
Notice); Report and Order, 14 FCC Rcd 4289 (1999) (Computer III Further Remand Order), recon., 14 FCC Rcd 
21628 (1999) (Computer III Further Remand Reconsideration Order).
800 Compare AT&T Comments at 46-47 with i2coalition Comments at 17-18; Public Knowledge Comments at 77.
801 Computer II Final Decision, 77 FCC 2d at 428-32, paras. 115-23. 
802 Telecommunications Act of 1996, Pub. L. No. 104-104, § 3(a)(2), 110 Stat. 56, 58-60 (1996), codified at 47 
U.S.C. §§ 153(24), 153(50), 153(53).
803 Brand X, 545 U.S. at 977; Wireline Broadband Classification Order, 20 FCC Rcd at 14871, para. 29.
804 The Commission’s definition of “adjunct to basic” services has been instrumental in determining which functions 
fall within the “telecommunications systems management” exception to the “information service” definition.  See 
infra paras. 366-367.
805 As discussed below, a large number of rural local exchange carriers (LECs) have also chosen to offer broadband 
transmission service as a telecommunications service subject to the provisions of Title II.  See infra para. 425.
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enhanced service offerings—including broadband Internet access service offered via digital subscriber 
line (DSL)—to unaffiliated enhanced service providers on nondiscriminatory terms and conditions 
pursuant to tariffs or contracts governed by Title II.806  There is no disputing that until 2005, Title II 
applied to the transmission component of DSL service.807    

314. Prior Classification Decisions.  Several commenters, as well as the dissenting statements, 
claim that an unbroken line of Commission and court precedent, dating back to the Stevens Report in 
1998, 808 supports the classification of Internet access service as an information service, and that this 
classification is effectively etched in stone.809  These commenters ignore not only the Supreme Court but 
our precedent demonstrating that the relevant statutory definitions are ambiguous, and that classifying 
broadband Internet access service as a telecommunications service is a permissible interpretation of the 
Act.  Indeed, several of the most vocal opponents of reclassification previously argued that the 
Commission not only may, but should, classify the transmission component of broadband Internet access 
service as a telecommunications service.810   

315. To begin with, these commenters misconstrue the scope of the Stevens Report, which was 
a report to Congress concerning the implementation of universal service mandates, and not a binding 
Commission Order classifying Internet access services.  Moreover, when the Commission issued that 
report, in 1998, broadband Internet access service was at “an early stage of deployment to residential 
customers” and constituted a tiny fraction of all Internet connections.811  Virtually all households with 

(Continued from previous page)  
806 See Computer II Final Decision, 77 FCC 2d at 475, para. 231; see also Wireline Broadband Classification Order, 
20 FCC Rcd at 14866-68, para. 24.  
807 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14858, para. 5 (“Facilities-based wireline 
broadband Internet access service providers are no longer required to separate out and offer the wireline broadband 
transmission component . . . of wireline broadband Internet access services as a stand-alone telecommunications 
service under Title II. . . .”).  
808 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Rcd 11501 
(1998) (Stevens Report).  
809 See, e.g., ACA Comments at 55-56 (citing the Stevens Report); AT&T Comments at 41-44.  
810 See, e.g., Verizon Comments, GN Docket No. 00-185 at 2 (Dec. 1, 2000) (“The Act defines residential broadband 
access—whether provided by a local telephone company or a cable operator—as a telecommunications service 
subject to ‘common carrier’ regulation.”); Verizon Reply, GN Docket No. 00-185 at 18 (Jan. 10, 2001) (explaining 
that cable operators are “providing a telecommunications service by making available to the public a transparent, 
unenhanced transmission path that customers can use to reach any Internet service provider or destination on the 
Internet from their homes”); Qwest Comments, GN Docket No. 00-185 at 2-3 (Dec. 1, 2000) (“[T]he transport 
portion of cable modem service is a telecommunications service under the 1996 Act.”).  Contemporaneously, 
Verizon and the United States Telecom Association argued in the Gulf Power litigation before the Supreme Court 
that cable modem service includes a telecommunications service.  See Amicus Brief of United States Telecom Ass’n 
and Verizon in National Cable Television Ass’n v. Gulf Power Co., Nos. 00-832, 00-833, 2001 WL 345191, *22 
(2001) (“[C]able-delivered high-speed Internet access does not fall within the Communications Act’s definition of 
an ‘information service’ . . . .  Cable operators, of course, like DSL-providing telephone companies, may offer 
customers an ISP service, which is an ‘information service.’ . . .  But they provide that service along with their 
telecommunications service, and, as the Commission’s orders establish, the two services are statutorily distinct and 
cannot be conflated.”) (emphasis in original) (citations omitted).
811 See Inquiry Concerning the Deployment of Advanced Telecommunications Services to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996, CC Docket No. 98-146, Report, 14 FCC Rcd 2398, 2446, para. 91 (1999); Ind. 
Anal. & Tech. Div., Wireline Comp. Bur., Trends in Telephone Service, 2-12, chart 2.10, 16-3, Tbl. 16.1 (Aug. 
2008). 
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Internet connections used traditional telephone service to dial-up their Internet Service Provider (ISP), 
which was typically a separate entity from their telephone company.812  In the Stevens Report, the 
Commission stated that Internet access service as it was then typically being provided was an 
“information service.”813  The Stevens Report reserved judgment on whether entities that provided Internet 
access over their own network facilities were offering a separate telecommunications service.814  The 
Commission further noted that “the question may not always be straightforward whether, on the one hand, 
an entity is providing a single information service with communications and computing components, or, 
on the other hand, is providing two distinct services, one of which is a telecommunications service.”815  A 
few months after sending the Stevens Report to Congress, the Commission concluded that “[a]n end-user 
may utilize a telecommunications service together with an information service, as in the case of Internet 
access.”816  In a follow-up order, the Commission affirmed its conclusion that “xDSL-based advanced 
services constitute telecommunications services as defined by section 3(46) of the Act.”817  

316. The courts addressed the statutory classification of broadband Internet access service in 
June 2000, when the United States Court of Appeals for the Ninth Circuit held in AT&T Corp. v. City of 

812 See Stevens Report, 13 FCC Rcd at 11540, para. 81 (“Internet access providers, typically, own no 
telecommunications facilities.  Rather, in order to provide those components of Internet access services that involve 
information transport, they lease lines, and otherwise acquire telecommunications, from telecommunications 
providers.”).  
813 See id. at 11536, para. 73; see also Brand X, 545 U.S. at 978 (“The [Stevens] Report classified ‘non-facilities-
based’ ISPs—those that do not own the transmission facilities they use to connect the end user to the Internet—
solely as information service providers.”); Inquiry Concerning High-Speed Access to the Internet Over Cable & 
Other Facilities, GN Docket No. 00-185, Notice of Inquiry, 15 FCC Rcd 19287, 19297 para. 23 & n.45 (2000) 
(Cable Modem Notice of Inquiry) (“We note that the Commission has classified the end user services commonly 
provided by dial-up ISPs as information services.”) (citing the Stevens Report).  
814 Stevens Report, 13 FCC Rcd at 11530, para. 60 (“[T]he matter is more complicated when it comes to offerings by 
facilities-based providers.”), 11535 n.140 (“We express no view in this Report on the applicability of this analysis to 
cable operators providing Internet access service.”); see also Cable Modem Declaratory Ruling, 17 FCC Rcd at 
4824, para. 41 (“The [Stevens Report] did not decide the statutory classification issue in those cases where an ISP 
provides an information service over its own transmission facilities.”); Appropriate Framework for Broadband 
Access to Internet Over Wireline Facilities, Universal Service Obligations of Broadband Providers, CC Docket No. 
02-33, Notice of Proposed Rulemaking, 17 FCC Rcd 3019, 3027-28, para. 14 (2002) (Wireline Broadband NPRM) 
(explaining that the Stevens Report recognized “that its analysis focused on ISPs as entities procuring inputs from 
telecommunications service providers”).
815 Stevens Report, 13 FCC Rcd at 11530, para. 60.  
816 Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, 
Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Rcd 24012, 24030, para. 36 (1998) 
(Advanced Services Order).  The Advanced Services Order was subject to a voluntary remand requested by the 
Commission.   
817 Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, 
Order on Remand, 15 FCC Rcd 385, 388 para. 9 (1999) (Advanced Services Remand Order).  The definition of 
telecommunications service is now in section 3(53) of the Act, 47 U.S.C. § 153(53).  The Advanced Services 
Remand Order was vacated in part by the D.C. Circuit in WorldCom v. FCC, 246 F.3d 690 (D.C. Cir. 2001).  
Specifically, the D.C. Circuit vacated the remand of the Commission’s classification of DSL-based advanced 
services as “telephone exchange service” or “exchange access.”  “Telephone exchange service” and “exchange 
access” are relevant in determining whether a provider is a “local exchange carrier.”  See 47 U.S.C. §§ 153(32) 
(defining “local exchange carrier”), (20) (defining “exchange access”), (54) (defining “telephone exchange 
service”).  It has no bearing on the classification of a particular service offering as a telecommunications or 
information service under the Act.  As such, the further history of the Advanced Services Remand Order is 
inapposite to the Commission’s discussion of telecommunications and information services in that Order.   
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Portland that cable modem service is a telecommunications service to the extent that the cable operator 
“provides its subscribers Internet transmission over its cable broadband facility,” and an information 
service to the extent the operator acts as a “conventional” ISP.818  The Ninth Circuit’s decision thus put 
cable companies’ broadband transmission service on a regulatory par with DSL transmission service.819 

317. Three months later, the Commission issued the Cable Modem Notice of Inquiry, which 
sought comment on whether cable modem service should be treated as a telecommunications service 
under Title II or an information service subject to Title I.820  In response, the Bell Operating Companies 
(BOCs) unanimously argued that the Commission lawfully could determine that cable modem service 
includes a telecommunications service.  Verizon and Qwest argued that the transmission component of 
cable modem service is a telecommunications service.821  SBC Communications and BellSouth (both now 
part of AT&T) argued that the Commission should classify cable modem service as an integrated 
information service subject to Title I, but acknowledged that the Commission could lawfully find that 
cable modem service includes both a telecommunications service and an information service.822  Verizon, 
SBC, and BellSouth also agreed that the Commission could adopt a “middle ground” legal framework by 
finding that cable modem service is, in part, a telecommunications service, but grant relief from pricing 
and tariffing obligations by either declaring all providers of broadband Internet access service to be 
nondominant or by forbearing from enforcing those obligations.823  

(Continued from previous page)  
818 AT&T Corp. v. City of Portland, 216 F.3d 871, 877-79 (9th Cir. 2000) (City of Portland).  But see Gulf Power 
Co. v. FCC, 208 F.3d 1263, 1275-78 (11th Cir. 2000) (holding that Internet access service is neither a cable service 
nor a telecommunications service), rev’d on other grounds sub nom. Nat’l Cable & Telecomms. Ass’n v. Gulf Power 
Co., 534 U.S. 327 (2002); MediaOne Group, Inc. v. County of Henrico, 97 F. Supp. 2d 712, 715 (E.D. Va. 2000) 
(concluding that cable modem service is a cable service), aff’d on other grounds, 257 F.3d 356 (4th Cir. 2001).
819 In 2001, SBC Communications and BellSouth acknowledged the significance of the Computer Inquiries, the 
Advanced Services Order, and the Ninth Circuit’s decision in City of Portland:  “The Commission currently views 
the DSL-enabled transmission path underlying incumbent LEC broadband Internet services as a 
‘telecommunications service’ under the Act.  As the Ninth Circuit recognized, the exact same logic applies to cable 
broadband:  ‘to the extent that [a cable ISP] provides its subscribers Internet transmission over its cable broadband 
facility, it is providing a telecommunications service as defined in the Communications Act.’”  SBC and BellSouth 
Reply, GN Docket No. 00-185, at 19 (filed Jan. 10, 2001) (quoting City of Portland, 216 F.3d at 878) (footnote 
omitted); see also id. at 19-20 & n.68 (arguing that “cable broadband (like DSL)” is “one type of 
telecommunications service”) (citing the Advanced Services Order).  SBC subsequently acquired AT&T and 
BellSouth to form what is now AT&T.  
820 15 FCC Rcd at 19293, para. 15.  
821 See supra note 810.  
822 See SBC and BellSouth Comments, GN Docket No. 00-185, at 12 (filed Dec. 1, 2000) (arguing that classifying 
“the underlying broadband data transmission” as a Title II service “will survive review in courts”); id.at 26 (“The 
Commission has statutory authority to impose Title II regulations on cable modem providers.”); SBC and BellSouth 
Reply, GN Docket No. 00-185, at 13 (filed Jan. 10, 2001) (“[T]he Commission may resolve this question by 
concluding that cable Internet service providers do in fact offer both an ‘information service’ subject to Title I and a 
‘telecommunications service’ subject to Title II.”) (emphasis in original); id. at 20 (“[T]he plain fact is that cable 
broadband service can be—and often is—used as a pure transport service, whatever other incidents may be bundled 
with it.  A cable-modem subscriber is free to use the connection for nothing but noncable e-mail, for example, or for 
downloading content from non-cable (e.g., Disney or MSN) sites.”).  
823 See Verizon Comments, GN Docket No. 00-185, at 26 (filed Dec. 1, 2000) (“[T]he Commission could maintain a 
nondiscrimination obligation on both cable operators and ILECs but eliminate pricing and tariffing regulation for 
broadband access services.”) (emphasis in original); SBC and BellSouth Comments, GN Docket No. 00-185, at 38-
42 (arguing that the Commission “can opt for a middle-ground of less burdensome regulation under Title II” by 
declaring “all broadband Internet providers to be nondominant carriers, subject to minimal tariff and notice 

(continued….)
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318. In March 2002, the Commission exercised its authority to interpret ambiguous language 
in the Act and addressed the classification of cable modem service in the Cable Modem Declaratory 
Ruling.  The Commission stated that “[t]he Communications Act does not clearly indicate how cable 
modem service should be classified or regulated.”824  Based on a factual record that had been compiled at 
that time, the Commission described cable modem service as “typically includ[ing] many and sometimes 
all of the functions made available through dial-up Internet access service, including content, e-mail 
accounts, access to news groups, the ability to create a personal web page, and the ability to retrieve 
information from the Internet.”825  The Commission noted that cable modem providers often consolidated 
these functions “so that subscribers usually do not need to contract separately with another Internet access 
provider to obtain discrete services or applications.”826

319. The Commission identified a portion of cable modem service as “Internet connectivity,” 
which it described as establishing a physical connection to the Internet and operating or interconnecting 
with the Internet backbone, and sometimes including protocol conversion, Internet Protocol (IP) address 
number assignment, DNS, network security, caching, network monitoring, capacity engineering and 
management, fault management, and troubleshooting.827  The Ruling also noted that “[n]etwork 
monitoring, capacity engineering and management, fault management, and troubleshooting are Internet 
access service functions that . . . serve to provide a steady and accurate flow of information between the 
cable system to which the subscriber is connected and the Internet.”828  The Commission distinguished 
these functions from “Internet applications provided through cable modem services,” including “e-mail, 
access to online newsgroups, and creating or obtaining and aggregating content,” “home pages,” and “the 
ability to create a personal web page.”829

320. The Commission found that cable modem service was “an offering . . . which combines 
the transmission of data with computer processing, information provision, and computer interactivity, 
enabling end users to run a variety of applications.”830  The Commission further concluded that, “as it 
[was] currently offered,”831 cable modem service as a whole met the statutory definition of “information 
service” because its components were best viewed as a “single, integrated service that enables the 
subscriber to utilize Internet access service,” with a telecommunications component that was “not . . . 
separable from the data processing capabilities of the service.”832  Significantly, the Commission did not 
address whether DNS or any other features of cable modem service fell within the telecommunications 

requirements” and by granting forbearance).  Cable operators generally argued that the Commission should classify 
cable modem service as either a cable service or an information service, but not as a telecommunications service.  
See, e.g., Comcast Comments, GN Docket No. 00-185, at 11-18 (filed Dec. 1, 2000); AT&T Comments, GN Docket 
No. 00-185, at 6-20 (filed Dec. 1, 2000); Cox Comments, GN Docket No. 00-185, at 26-40 (filed Dec. 1, 2000).
824 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4819, para. 32.
825 Id. at 4804, para. 10 (footnotes omitted).
826 Id. at 4806, para. 11 (footnotes omitted).  The Commission defined cable modem service as “a service that uses 
cable system facilities to provide residential subscribers with high-speed Internet access, as well as many 
applications or functions that can be used with high-speed Internet access.”  Id. at 4818-19, para. 31.
827 Id. at 4809-11, paras. 16-17 (citations omitted).
828 Id. at 4810-11, para. 17 (citations omitted).
829 Id. at 4811, para. 18 (citation omitted).
830 Id. at 4822, para. 38. 
831 Id. at 4802, para. 7.
832 Id. at 4823, paras. 38-39.
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systems management exception to the definition of “information service”833 as there was no reason to do 
so.  The Cable Modem Declaratory Ruling also included a notice of proposed rulemaking seeking 
comment on, among other things, whether the Commission should require cable operators to give 
unaffiliated broadband Internet access service providers access to cable broadband networks.834  

321. In October 2003, the United States Court of Appeals for the Ninth Circuit vacated the 
Commission’s finding that cable modem service is an integrated information service.835  The court 
concluded that it was bound by the prior decision in City of Portland that “the transmission element of 
cable broadband service constitutes telecommunications service under the terms of the Communications 
Act.”836  

322. In 2005, the Supreme Court reversed the Ninth Circuit’s decision and upheld the Cable 
Modem Declaratory Ruling in Brand X.837  The Court held that the word “offering” in the 
Communications Act’s definitions of “telecommunications service” and “information service” is 
ambiguous, and that the Commission’s finding that cable modem service is a functionally integrated 
information service was a permissible, though perhaps not the best, interpretation of the Act.838  

323. Following Brand X, the Commission issued the Wireline Broadband Classification 
Order, which applied the “information services” classification at issue in the Cable Modem Declaratory 
Ruling to facilities-based wireline broadband Internet access services as well and eliminated the resulting 
regulatory asymmetry between cable companies and telephone companies offering wired Internet access 
service via DSL and other facilities.839  The Wireline Broadband Classification Order based this decision 
on a finding that “providers of wireline broadband Internet access service offer subscribers the ability to 
run a variety of applications” that fit the definition of information services, including those that enable 
access to email and the ability to establish home pages.840  The Commission therefore concluded that 
“[w]ireline broadband Internet access service, like cable modem service, is a functionally integrated, 
finished service that inextricably intertwines information-processing capabilities with data transmission 
such that the consumer always uses them as a unitary service.”841  The Commission also eliminated the 
Computer Inquiry requirements for wireline Internet access service.842  In 2006, the Commission issued 
the BPL-Enabled Broadband Order, which extended the information service classification to Internet 
access service provided over power lines.843  

324. Subsequently, in 2007 the Commission released the Wireless Broadband Classification 
Order, which determined that wireless broadband Internet access service was likewise an information 

(Continued from previous page)  
833 See 47 U.S.C. § 153(24).  
834 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4839-41, paras. 72-74. 
835 Brand X Internet Services v. FCC, 345 F.3d 1120, 1132 (9th Cir. 2003).  
836 Brand X, 545 U.S. at 1129.
837 See Brand X, 545 U.S. 967.
838 Id. at 986-1000.    
839 See Wireline Broadband Classification Order, 20 FCC Rcd at 14863-65, paras. 14-17, 14909-12, paras. 103-06.  
840 Id. at 14860, para. 9.
841 Id. 
842 Id. at 14875-98, paras. 41-85.  
843 See BPL-Enabled Broadband Order, 21 FCC Rcd at 13281-82, paras. 1-2.
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service under the Communications Act.844  The Wireless Broadband Classification Order also found that 
although “the transmission component of wireless broadband Internet access service is 
‘telecommunications’ . . . the offering of the telecommunications transmission component as part of a 
functionally integrated Internet access service offering is not ‘telecommunications service’ under section 
3 of the [Communications] Act.”845  

325. The Wireless Broadband Classification Order also considered the application of section 
332 of Title III to wireless broadband Internet access service and concluded that “mobile wireless 
broadband Internet access service does not meet the definition of ‘commercial mobile service’ within the 
meaning of section 332 of the Act as implemented by the Commission’s CMRS rules because such 
broadband service is not an ‘interconnected service,’ as defined in the Act and the Commission’s 
rules.”846

326. In 2010, the D.C. Circuit rejected the Commission’s attempt to enforce open Internet 
principles based on the Commission’s Title I ancillary authority in Comcast v. FCC.847  Following 
Comcast, the Commission issued a Notice of Inquiry (Broadband Classification NOI) that sought 
comment on the appropriate approach to broadband policy in light of the D.C. Circuit’s decision.848  
Shortly thereafter, the Commission released the 2010 Open Internet Order.  The 2010 Order was based in 
part on a revised understanding of the Commission’s Title I authority—as well as a variety of other 
statutory provisions including section 706—and was again challenged before the D.C. Circuit in Verizon 
v. FCC.849  Although the Verizon court accepted the Commission’s reinterpretation of section 706 as an 
independent grant of legislative authority over broadband services, the court nonetheless vacated the no-
blocking and antidiscrimination provisions of the Order as imposing de facto common carrier status on 
providers of broadband Internet access service in violation of the Commission’s classification of those 
services as information services.850    

327. In response to the Verizon decision, the Commission released a Notice of Proposed 
Rulemaking (NPRM) seeking public input on the “best approach to protecting and promoting Internet 
openness.”851  Among other things, the 2014 Open Internet NPRM asked for discussion of the proper legal 
authority on which to base open Internet rules.852  The Commission proposed to rely on section 706 of the 
Telecommunications Act of 1996, but at the same time stated that it would “seriously consider the use of 
Title II of the Communications Act as the basis for legal authority.”853  The NPRM sought comment on 
the benefits of both section 706 and Title II, and emphasized its recognition that “both section 706 and 

844 Wireless Broadband Classification Order, 22 FCC Rcd at 5901-02, para. 1.
845 Id. 
846 Id. at 5916, para. 42.
847 Comcast, 600 F.3d at 661.
848 Framework for Broadband Internet Service, GN Docket No. 10-127, Notice of Inquiry, 25 FCC Rcd 7866 (2010) 
(Broadband Classification NOI).
849 Verizon, 740 F.3d at 635-42.
850 Id. at 635-42, 656-59.  The Court also found that that authority did not allow the Commission to subject 
information services or providers of private mobile services to treatment as common carriers.  Id. at 650 (citing 47 
U.S.C. § 153(51) and 47 U.S.C. § 332(c)(2)).
851 2014 Open Internet NPRM, 29 FCC Rcd at 5563, para. 4.
852 Id.
853 Id. 
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Title II are viable solutions.”854

B. Rationale for Revisiting the Commission’s Classification of Broadband Internet 
Access Services

328. We now find it appropriate to revisit the classification of broadband Internet access 
service as an information service.  The Commission has steadily and consistently worked to protect the 
open Internet for the last decade, starting with the adoption of the Internet Policy Statement up through its 
recent 2014 Open Internet NPRM following the D.C. Circuit’s Verizon decision.855  Although the Verizon 
court accepted the Commission’s interpretation of section 706 as an independent grant of authority over 
broadband services, it nonetheless vacated the no-blocking and antidiscrimination provisions of the Open 
Internet Order.856  As the Verizon decision explained, to the extent that conduct-based rules remove 
broadband service providers’ ability to enter into individualized negotiations with edge providers, they 
impose per se common carrier status on broadband Internet access service providers, and therefore 
conflict with the Commission’s prior designation of broadband Internet access services as information 
services.857  Thus, absent a finding that broadband providers were providing a “telecommunications 
service,” the D.C. Circuit’s Verizon decision defined the bounds of the Commission’s authority to adopt 
open Internet protections to those that do not amount to common carriage.

329. The Brand X Court emphasized that the Commission has an obligation to consider the 
wisdom of its classification decision on a continuing basis.858  An agency’s evaluation of its prior 
determinations naturally includes consideration of the law affecting its ability to carry out statutory policy 
objectives.859  As discussed above, the record in the Open Internet proceeding demonstrates that 
broadband providers continue to have the incentives and ability to engage in practices that pose a threat to 
Internet openness, and as such, rules to protect the open nature of the Internet remain necessary.860  To 
protect the open Internet, and to end legal uncertainty, we must use multiple sources of legal authority to 
protect and promote Internet openness, to ensure that the Internet continues to grow as a platform for 
competition, free expression, and innovation; a driver of economic growth; and an engine of the virtuous 
cycle of broadband deployment, innovation, and consumer demand.  Thus, we now find it appropriate to 
examine how broadband Internet access services are provided today.

330. Changed factual circumstances cause us to revise our earlier classification of broadband 
Internet access service based on the voluminous record developed in response to the 2014 Open Internet 
NPRM.  In the 2002 Cable Modem Declaratory Ruling, the Commission observed that “the cable modem 
service business is still nascent, and the shape of broadband deployment is not yet clear.  Business 

854 Id.
855 See Internet Policy Statement, 20 FCC Rcd 14986; 2014 Open Internet NPRM, 29 FCC Rcd 5561; Verizon, 740 
F.3d 623.
856 Verizon, 740 F.3d at 635-42, 655-59.
857 Id. at 650-59.
858 Brand X, 545 U.S. at 981-82.  
859 See Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 741 (1996) (rejecting argument that deference should 
be withheld because regulation was prompted by litigation); Mayo Foundation for Medical Educ. and Research v. 
U.S., 562 U.S. 44, 131 S. Ct 704, 712-13 (2011) (explaining that in United Dominion Industries, Inc. v. U.S., 532 
U.S. 822, 838 (2001), the Supreme Court “expressly invited the Treasury Department to ‘amend its regulations’ if 
troubled by the consequences of our resolution of the case”).
860 See supra Section III.B.
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relationships among cable operators and their service offerings are evolving.”861  However, despite the 
rapidly changing market for broadband Internet access services, the Commission’s decisions classifying 
broadband Internet access service are based largely on a factual record compiled over a decade ago, 
during this early evolutionary period.862  The premises underlying that decision have changed.  As the 
record demonstrates and we discuss in more detail below, we are unable to maintain our prior finding that 
broadband providers are offering a service in which transmission capabilities are “inextricably 
intertwined” with various proprietary applications and services.  Rather, it is more reasonable to assert 
that the “indispensable function” of broadband Internet access service is “the connection link that in turn 
enables access to the essentially unlimited range of Internet-based services.”863  This is evident, as 
discussed below, from: (1) consumer conduct, which shows that subscribers today rely heavily on third-
party services, such as email and social networking sites, even when such services are included as add-ons 
in the broadband Internet access provider’s service; (2) broadband providers’ marketing and pricing 
strategies, which emphasize speed and reliability of transmission separately from and over the extra 
features of the service packages they offer; and (3) the technical characteristics of broadband Internet 
access service.  We also note that the predictive judgments on which the Commission relied in the Cable 
Modem Declaratory Ruling anticipating vibrant intermodal competition for fixed broadband cannot be 
reconciled with current marketplace realities.864    

C. Classification of Broadband Internet Access Service 

331. In this section, we reconsider the Commission’s prior decisions that classified wired and 
wireless broadband Internet access service as information services,865 and conclude that broadband 
Internet access service is a telecommunications service subject to our regulatory authority under Title II 
of the Communications Act regardless of the technological platform over which the service is offered.866  

861 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4843-44, para. 83.
862 See Wireline Broadband Classification Order, 20 FCC Rcd at 14863, para. 14 (“[L]ike cable modem service . . . 
wireline broadband Internet access service combines computer processing, information provision, and computer 
interactivity with data transport, enabling end users to run a variety of applications (e.g., e-mail, web pages, and 
newsgroups).”) (citing the Cable Modem Declaratory Ruling and the Stevens Report); BPL-Enabled Broadband 
Order, 21 FCC Rcd at 13286, para. 9 (referencing prior classification of cable modem service and wireline 
broadband Internet access service); Wireless Broadband Classification Order, 22 FCC Rcd at 5911, para. 26 (stating 
that applications run by wireless broadband Internet access users are “identical to those provided by cable modem 
service, wireline broadband Internet access, or BPL-enabled Internet access” and therefore finding that wireless 
broadband Internet access service meets the definition of an information service).  
863 CDT Comments at 11; see also Vonage Comments at 39 (“The pipe is the essential broadband experience and 
speed and capacity drive buying decisions.”); AARP Comments at v (“When a broadband subscriber uploads video 
to YouTube, updates their Facebook page, posts on their blog, or shares files, all that is needed from the broadband 
provider is pure transmission.”); Free Press Comments at 68 (“A broadband access provider performs one main 
function: transmitting Internet Protocol (IP) packets between the addresses of the user’s choosing.”).
864 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14880-81, para. 50 (finding that “a wide 
variety of competitive and potentially competitive providers and offerings are emerging” in the broadband Internet 
access services market, and that “an emerging market, like the one for broadband Internet access, is more 
appropriately analyzed in view of larger trends in the marketplace, rather than exclusively through the snapshot data 
that may quickly and predictably be rendered obsolete as this market continues to evolve”).
865 See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4802, para. 7; Wireline Broadband Classification Order, 
20 FCC Rcd at 14862-65, 14909-12, paras. 12-17, 102-06; BPL-Enabled Broadband Order, 21 FCC Rcd at 13281-
82, paras. 1-2; Wireless Broadband Classification Order, 22 FCC Rcd at 5909-10, para. 22.
866 A “telecommunications service” is “the offering of telecommunications for a fee directly to the public, or to such 
classes of users as to be effectively available directly to the public, regardless of the facilities used.”  47 U.S.C.  
§ 153(53).  “Telecommunications” is “the transmission, between or among points specified by the user, of 
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We both revise our prior classifications of wired broadband Internet access service and wireless 
broadband Internet access service, and classify broadband Internet access service provided over other 
technology platforms.  In doing so, we exercise the well-established power of federal agencies to interpret 
ambiguous provisions in the statutes they administer.  The Supreme Court summed up this principle in 
Brand X:

In Chevron, this Court held that ambiguities in statutes within an agency’s jurisdiction to 
administer are delegations of authority to the agency to fill the statutory gap in reasonable 
fashion.  Filling these gaps, the Court explained, involves difficult policy choices that 
agencies are better equipped to make than courts.  If a statute is ambiguous, and the 
implementing agency’s construction is reasonable, Chevron requires a federal court to 
accept the agency’s construction of the statute, even if the agency’s reading differs from 
what the court believes is the best statutory interpretation.867

332. The Court’s application of this Chevron test in Brand X makes clear our delegated 
authority to revisit our prior interpretation of ambiguous statutory terms and reclassify broadband Internet 
access service as a telecommunications service.  The Court upheld the Commission’s prior information 
services classification because “the statute fails unambiguously to classify the telecommunications 
component of cable modem service as a distinct offering.  This leaves federal telecommunications policy 
in this technical and complex area to be set by the Commission . . . .”868  Where a term in the Act 
“admit[s] of two or more reasonable ordinary usages, the Commission’s choice of one of them is entitled 
to deference.”869  The Court concluded, given the “technical, complex, and dynamic” questions that the 
Commission resolved in the Cable Modem Declaratory Ruling, “[t]he Commission is in a far better 
position to address these questions than we are.”870

333. Furthermore, reading the Brand X majority, concurring, and dissenting opinions together, 
it is apparent that most, and perhaps all, of the nine Justices believed that it would have been at least 
permissible under the Act to have classified the transmission service included with wired Internet access 
service as a telecommunications service.  Justice Thomas, writing for the majority, noted that “our 
conclusion that it is reasonable to read the Communications Act to classify cable modem service solely as 
an ‘information service’ leaves untouched Portland’s holding that the Commission’s interpretation is not 
the best reading of the statute.”871  Justice Breyer concurred with Justice Thomas, stating that he 
“believe[d] that the Federal Communications Commission’s decision f[e]ll[] within the scope of its 
statutorily delegated authority,” although “perhaps just barely.”872  And in dissent, Justice Scalia, joined 

(Continued from previous page)  
information of the user’s choosing, without change in the form or content of the information as sent and received.”  
Id. § 153(50).
867 Brand X, 545 U.S. at 980 (citations omitted); see also id. at 989 (“[W]here a statute’s plain terms admit of two or 
more reasonable ordinary usages, the Commission’s choice of one of them is entitled to deference.”).
868 Id. at 992; see also id. at 991 (“[T]he term ‘offer’ can sometimes refer to a single, finished product and 
sometimes to the ‘individual components in a package being offered’ . . . .”); U.S. Telecom Ass’n v. FCC, 295 F.3d 
1326, 1332 (D.C. Cir. 2002) (“telecommunications carrier” is an ambiguous statutory term); Virgin Islands Tel. 
Comp. v. FCC, 198 F.3d 921, 925-26 (D.C. Cir. 1999) (“telecommunications service” is an ambiguous term).
869 Id. at 989.
870 Id. at 1002-03 (internal citation and quotation marks omitted).
871 Id. at 985-86.  
872 Id. at 1003 (Breyer, J., concurring).
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by Justices Souter and Ginsburg, found that the Commission had adopted “an implausible reading of the 
statute”873 and that “the telecommunications component of cable-modem service retains such ample 
independent identity” that it could only reasonably be classified as a separate telecommunications 
service.874 

334. It is also well settled that we may reconsider, on reasonable grounds, the Commission’s 
earlier application of the ambiguous statutory definitions of “telecommunications service” and 
“information service.”875  Indeed, in Brand X, the Supreme Court, in the specific context of classifying 
cable modem service, instructed the Commission to reexamine its application of the Communications Act 
to this service “on a continuing basis”:

[I]f the agency adequately explains the reasons for a reversal of policy, “change is not 
invalidating, since the whole point of Chevron is to leave the discretion provided by the 
ambiguities of a statute with the implementing agency.”  “An initial agency interpretation 
is not instantly carved in stone.  On the contrary, the agency . . . must consider varying 
interpretations and the wisdom of its policy on a continuing basis,” for example, in 
response to changed factual circumstances, or a change in administrations . . . .876

335. More recently, in FCC v. Fox Television Stations, Inc., the Supreme Court emphasized 
that, although an agency must acknowledge that it is changing course when it adopts a new construction 
of an ambiguous statutory provision, “it need not demonstrate to a court’s satisfaction that the reasons for 
the new policy are better than the reasons for the old one . . . .”877  Rather, it is sufficient that “the new 
policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to 
be better, which the conscious change of course adequately indicates.”878  We discuss in detail below why 
our conclusion that broadband Internet access service is a telecommunications service is well within our 
authority.  Having determined that Congress gave the Commission authority to determine the appropriate 
classification of broadband Internet access service—and having provided sufficient justification of 
changed factual circumstances to warrant a reexamination of the Commission’s prior classification—we 
find, upon interpreting the relevant statutory terms, that broadband Internet access service, as offered 
today, includes “telecommunications,” and falls within the definition of a “telecommunications service.”    

1. Scope 

336. As discussed below, we conclude that broadband Internet access service is a 

(Continued from previous page)  
873 Id. at 1005 (Scalia, J., dissenting). 
874 Id. at 1008 (Scalia, J., dissenting). 
875 Id. at 981; see also Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 863 (1984) 
(“An initial agency interpretation is not instantly carved in stone.”).  Accord Mary V. Harris Foundation v. FCC, 
776 F.3d 21, 24 (D.C. Cir. 2015) (“What the Commission did in the past is of no moment, however, if its current 
approach reflects a permissible interpretation of the statute.”).  
876 Brand X, 545 U.S. at 981 (citations omitted).  
877 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (interpreting statutory ban on indecent 
broadcasts).
878 Id.; see also Verizon, 740 F.3d at 636-37 (“In the Open Internet Order, however, the Commission has offered a 
reasoned explanation for its changed understanding of section 706(a). . . . In these circumstances . . . we have no 
basis for saying that the Commission ‘casually ignored prior policies and interpretations or otherwise failed to 
provide a reasoned explanation’ for its changed interpretation.”).
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telecommunications service.  We define “broadband Internet access service” as a mass-market879 retail 
service by wire or radio that provides the capability to transmit data to and receive data from all or 
substantially all Internet endpoints, including any capabilities that are incidental to and enable the 
operation of the communications service, but excluding dial-up Internet access service.880  This term also 
encompasses any service that the Commission finds to be providing a functional equivalent of the service 
described in the previous sentence.881 

337. The term “broadband Internet access service” includes services provided over any 
technology platform, including but not limited to wire, terrestrial wireless (including fixed and mobile 
wireless services using licensed or unlicensed spectrum), and satellite.882  For purposes of our discussion, 
we divide the various forms of broadband Internet access service into the two categories of “fixed” and 
“mobile,” rather than between “wired” and “wireless” service.  With these two categories of services—
fixed and mobile—we intend to cover the entire universe of Internet access services at issue in the 
Commission’s prior broadband classification decisions883 as well as all other broadband Internet access 

879 By mass market, we mean services marketed and sold on a standardized basis to residential customers, small 
businesses, and other end-user customers such as schools and libraries.  “Schools” would include institutions of 
higher education to the extent that they purchase these standardized retail services.  See Higher Education and 
Libraries Comments at 11 (noting that institutions of higher education are not “residential customers” or “small 
businesses” and uncertainty about whether institutions of higher education (and their libraries) are included in the 
term “schools” because the term is sometimes interpreted as applying only to K-12 schools).  For purposes of this 
definition, “mass market” also includes broadband Internet access service purchased with the support of the E-rate, 
and Rural Healthcare programs, as well as any broadband Internet access service offered using networks supported 
by the Connect America Fund (CAF), but does not include enterprise service offerings or special access services, 
which are typically offered to larger organizations through customized or individually negotiated arrangements.  See 
Open Internet Order, 25 FCC Rcd at 17932, para. 45; supra para. 189 & n.464.  
880 As explained above, see supra note 27 , our use of the term “broadband” in this Order includes but is not limited 
to services meeting the threshold for “advanced telecommunications capability.”
881 47 C.F.R. § 8.11(a); Open Internet Order, 25 FCC Rcd at 17932, para. 44; id. at 17935, para. 51 (finding that the 
market and regulatory landscape for dial-up Internet access service differed from broadband Internet access service); 
2014 Open Internet NPRM, 29 FCC Rcd at 5581, para. 54.  The Verizon decision upheld the Commission’s 
regulation of broadband Internet access service pursuant to section 706 and the definition of “broadband Internet 
access service” has remained part of the Commission’s regulations since adopted in 2010.  Certain parties have 
raised issues in the record regarding the regulatory status of mobile messaging services, e.g., SMS/MMS.  See, e.g., 
Twilio Comments at 7-8.  We note that the rules we adopt today prohibit broadband providers from, for example, 
blocking messaging services that are delivered over a broadband Internet access service.  We decline to further 
address here arguments regarding the status of messaging within our regulatory framework, but instead plan to 
address these issues in the context of the pending proceeding considering a petition to clarify the regulatory status of 
text messaging services.  See Wireless Telecommunications Bureau Seeks Comment on Petition for Declaratory 
Ruling that Text Messaging and Short Codes are Title II Services or Title I Service Subject to Section 202 Non-
Discrimination Rule, WT Docket No. 08-7, Public Notice, 23 FCC Rcd 262 (WTB 2008).    
882 In classifying wireless broadband Internet access as an information service, the Commission excluded broadband 
provided via satellite from classification.  See Wireless Broadband Classification Order, 22 FCC Rcd at 5901, n.1.  
Thus, our action here expressly classifies the service for the first time.  We observe that while our classification 
includes broadband Internet access services provided using capacity over fixed or mobile satellite or submarine 
cable landing facilities, our classification of these services as telecommunications services or CMRS does not 
require changes to the authorizations for satellite earth stations, satellite space stations, or submarine cable landing 
facilities.
883 See Wireless Broadband Classification Order, 22 FCC Rcd at 5909-10, paras. 19, 22 (defining wireless 
broadband Internet access service as “a service that uses spectrum, wireless facilities and wireless technologies to 
provide subscribers with high-speed (broadband) Internet access capabilities” and classifying such service—
“whether offered using mobile, portable, or fixed technologies”—as an information service); Cable Modem 

(continued….)
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services offered over other technology platforms that were not addressed by prior classification orders.  
We also make clear that our classification finding applies to all providers of broadband Internet access 
service, as we delineate them here, regardless of whether they lease or own the facilities used to provide 
the service.884  “Fixed” broadband Internet access service refers to a broadband Internet access service that 
serves end users primarily at fixed endpoints using stationary equipment, such as the modem that 
connects an end user’s home router, computer, or other Internet access device to the network.885  The term 
encompasses the delivery of fixed broadband over any medium, including various forms of wired 
broadband services (e.g., cable, DSL, fiber), fixed wireless broadband services (including fixed services 
using unlicensed spectrum), and fixed satellite broadband services.  “Mobile” broadband Internet access 
service refers to a broadband Internet access service that serves end users primarily using mobile 
stations.886  Mobile broadband Internet access includes, among other things, services that use smartphones 
or mobile-network-enabled tablets as the primary endpoints for connection to the Internet.887  The term 
also encompasses mobile satellite broadband services.  

338. In the Verizon opinion, the D.C. Circuit concluded that, in addition to the retail service 
provided to consumers, “broadband providers furnish a service to edge providers, thus undoubtedly 
functioning as edge providers ‘carriers.’”888  It was because the court concluded that the Commission had 
treated this distinct service as common carriage, that it “remand[ed] the case to the Commission for 
further proceedings consistent with this opinion.” 889  We conclude now that the failure of the 
Commission’s analysis was a failure to explain that the “service to edge providers” is subsumed within 
the promise made to the retail customer of the BIAS service.  For the reasons we review herein, the 
reclassification of BIAS necessarily resolves the edge-provider question as well.  In other words, the 
Commission agrees that a two-sided market exists and that the beneficiaries of the non-consumer side 

Declaratory Ruling, 17 FCC Rcd at 4818-19, para. 31 (stating that cable modem service is a “service that uses cable 
system facilities to provide residential subscribers with high-speed Internet access, as well as many applications or 
functions that can be used with high-speed Internet access”); Wireline Broadband Classification Order, 20 FCC Rcd 
at 14860, para. 9 (defining wireline broadband Internet access service as “a service that uses existing or future 
wireline facilities of the telephone network to provide subscribers with [broadband] Internet access capabilities”); 
BPL-Enabled Broadband Order, 21 FCC Rcd 13281.
884 The Commission has consistently determined that resellers of telecommunications services are 
telecommunications carriers, even if they do not own any facilities.  See, e.g., Regulation of Prepaid Calling Card 
Services, WC Docket No. 05-68, Declaratory Ruling and Report and Order, 21 FCC Rcd 7290, 7293-94, 7312, 
paras. 10, 65 (2006), vacated in part on other grounds sub nom. Qwest Servs. Corp. v. FCC, 509 F.3d 531 (D.C. Cir. 
2007); NOS Communications, Inc., Affinity Network Inc. and NOSVA Limited Partnership, EB Docket No. 03-96, 
Order to Show Cause and Notice of Opportunity for Hearing, 18 FCC Rcd 6952, 6953-54, para. 3 (2003); 
Regulatory Policies Concerning Resale and Shared Use of Common Carrier Services and Facilities, Docket No. 
20097, Report and Order, 60 FCC 2d 261, 265 para. 8 (1976) (“[A]n entity engaged in the resale of communications 
service is a common carrier, and is fully subject to the provisions of Title II of the Communications Act.”), aff’d sub 
nom. AT&T v. FCC, 572 F.2d 17 (2d Cir. 1978).  Further, as the Supreme Court observed in Brand X, “the relevant 
definitions do not distinguish facilities-based and non-facilities-based carriers.”  Brand X, 545 U.S. at 997.
885 2010 Open Internet Order, 25 FCC Rcd at 17934, para. 49.
886 See 47 U.S.C. § 153(34) (“The term ‘mobile station’ means a radio-communication station capable of being 
moved and which ordinarily does move.”); 2010 Open Internet Order, 25 FCC Rcd at 17934, para. 49.
887 We note that section 337(f)(1) of the Act excludes public safety services from the definition of mobile broadband 
Internet access service.  47 U.S.C.§ 337(f)(1).
888 Verizon, 740 F.3d at 653.
889 Id. at 659.
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either are or potentially could be all edge providers.890  Because our reclassification decision treats BIAS 
as a Title II service, Title II applies, as well, to the second side of the market, which is always a part of, 
and subsidiary to, the BIAS service.  The Verizon court implicitly followed that analysis when it treated 
the classification of the retail end user service as controlling with respect to its analysis of the edge 
service; its conclusion that an edge service could be not be treated as common carriage turned entirely on 
its understanding that the provision of retail broadband Internet access services had been classified as 
“information services.”891  The reclassification of BIAS as a Title II service thus addresses the court’s 
conclusion that “the Commission would violate the Communications Act were it to regulate broadband 
providers as common carriers.”892

339. Many commenters, while holding vastly different views on our reclassification of BIAS, 
are united in the view we need not reach the regulatory classification of the service that the Verizon court 
identified as being furnished to the edge.893  We agree.  Our reclassification of the broadband Internet 
access service means that we can regulate, consistent with the Communications Act, broadband providers 
to the extent they are “engaged” in providing the broadband Internet access service.894  As discussed 
above, a broadband Internet access service provider’s representation to its end-user customer that it will 
transport and deliver traffic to and from all or substantially all Internet endpoints necessarily includes the 
promise to transmit traffic to and from those Internet end points back to the user.895  Thus, the so-called 
“edge service” is secondary, and in support of, the promise made to the end user, and broadband provider 

(Continued from previous page)  
890 Verizon, 740 F.3d at 653; Technology Policy Institute Comments at 11 (recognizing a two-sided market);  
CenturyLink Comments at 6 (“A two-sided market approach ensures that the costs of content and applications 
causing greater bandwidth consumption are ultimately passed on to the subscribers who use those services, ensures 
that adequate pricing signals are communicated to edge providers and, overall, produces the optimal economic 
outcome.”); id. at 5-7; Hance Haney Comments at 9 (recognizing a two-sided broadband market); Cox Comments at 
5 (discussing emerging two-sided market arrangements); ACLU Comments at 7 (acknowledging the broadband 
market as a two-sided market); Bright House Comments at 27-28 (explaining that two-sided markets have long 
existed under Title II in the provision of long-distance service).  
891 Verizon, 740 F.3d at 650.
892 Id.
893 See, e.g., Letter from Matthew Wood, Policy Director, Free Press to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 10-127, 14-28, at 3 (filed Feb. 20, 2015) (“Recognition of [an] edge-facing service as a telecom service 
is decidedly not commanded by the D.C. Circuit’s decision in the Verizon case.”); Letter from Sarah Morris, Open 
Technology Institute, New America Foundation, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 
14-28, at 2 (filed Feb. 20, 2015); Letter from Austin C. Schlick, Director, Communications Law, Google, to Marlene 
H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14-28, at 1 (filed Feb. 20, 2015); Letter from Henry G. 
Hultquist, Vice President, AT&T, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14-28, at 7-9 
(filed Feb. 18, 2015); Letter from William H. Johnson, Vice President and Associate General Counsel, Verizon, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 2-3 (filed Oct. 17, 2014) (stating that “the fact that 
payment for [broadband] service may be split in some fashion between the edge provider and end user does not 
magically convert the service into two separate offerings”).  We thus decline to adopt proposals identifying and 
classifying a separate service provided to edge providers that were presented in the record, and on which we sought 
comment, including those by Mozilla, the Center for Democracy and Technology, and Professors Wu and 
Narechania.  See, e.g., Mozilla’s Petition to Recognize Remote Delivery Services in Terminating Access Networks 
and Classify Such Services Under Title II of the Communications Act, WC Docket No. 14-28, at 12 (filed May 5, 
2014); Tejas Narechania and Tim Wu, Sender Side Transmission Rules for the Internet, Fed. Comm. L.J. 
(forthcoming 2014); Narechania/Wu Apr. 14, 2014 Ex Parte Letter.  We believe that our actions here adequately 
address the concerns raised by these proposals, consistent with both law and fact.  
894 47 U.S.C. § 153(51) (defining “telecommunications carrier”).
895 See supra para. 204. 
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practices with respect to edge providers—including terms and conditions for the transfer and delivery of 
traffic to (and from) the BIAS subscriber—impact the broadband provider’s provision of the Title II 
broadband Internet access service.896  For example, where an edge provider attempts to purchase favorable 
treatment for its traffic (such as through zero rating), that treatment would be experienced by the BIAS 
subscriber (such as through an exemption of the edge-provider’s data from a usage limit) and the impact 
on the BIAS subscriber, if any, would be assessed under Title II.  That is, the legal question before the 
Commission turns on whether the provision of that service to the edge provider would be inconsistent 
with the provision of the retail service under Title II.  That is because the same data is flowing between 
end user and edge consumer.897  In other words, to the extent that it is necessary to examine a separate 
edge service, that service is simply derivative of BIAS, constitutes the same traffic, and, in any event, fits 
comfortably within the command that practices provided “in connection with” a Title II service that must 
themselves be just and reasonable.898 

340. Broadband Internet access service does not include virtual private network (VPN) 
services, content delivery networks (CDNs), hosting or data storage services, or Internet backbone 
services.899  The Commission has historically distinguished these services from “mass market” services 
and, as explained in the 2014 Open Internet NPRM, they “do not provide the capability to transmit data to 
and receive data from all or substantially all Internet endpoints.”900  We do not disturb that finding here.  
Finally, we observe that to the extent that coffee shops, bookstores, airlines, private end-user networks 

896 This is not a novel arrangement.  Under traditional contract principles, Party A (a broadband provider) can 
contract with Party B (a consumer) to provide services to Party C (an edge provider).  That the service is being 
provided to Party C does not, in any way, conflict with the legal conclusion that the terms and conditions under 
which that service is being provided are governed by the agreement—and here the regulatory framework— between 
Parties A and B.  Most content that flows across the broadband provider’s “last-mile” network to the retail consumer 
does not involve a direct agreement between Parties B and C but, as the Verizon court observed, an edge provider, 
like Amazon, could enter into an agreement with a broadband provider, like Comcast.  See Verizon, 740 F.3d at 653.
897 This conclusion does not contradict the economic view that a broadband provider is operating in a two-sided 
market.  See, e.g., supra note 893.  A newspaper looks the same whether viewed by an advertiser or a subscriber, 
even though their economic relationship with the newspaper publisher is different.  Here the operation of the 
broadband Internet access service is so intertwined with the edge service so as to compel the conclusion that the 
BIAS reclassification controls any service that is being provided to an edge provider.
898 See 47 U.S.C. 201(b) (“All charges, practices, classifications, and regulations for and in connection with such 
communication service, shall be just and reasonable”); see also Truth-in-Billing and Billing Format, CC Docket No. 
98-170, First Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 7492, 7503-06, para. 21-
24 (1999) (finding that a carrier’s provision of misleading or deceptive billing information “in connection with” a 
telecommunications service is unjust and unreasonable in violation of section 201(b)); Empowering Consumers to 
Prevent and Detect Billing for Unauthorized Charges (“Cramming”); Consumer Information and Disclosure; 
Truth-in-Billing and Billing and Billing Format, CG Docket Nos. 11-116, 09-158, CC Docket No. 98-170, Report 
and Order and Further Notice of Proposed Rulemaking, 27 FCC Rcd 4436, 4476-4479, paras. 114-122 (2011) 
(finding that the placement of third-party charges on bills for their own telecommunications services such that they 
are “often described to look like they are associated with a telecommunications service provided by the carrier” are 
subject to section 201(b)); NobelTel LLC, Apparent Liability for Forfeiture, File No. EB-TCD-12-0000412, Notice 
of Apparent Liability For Forfeiture, 27 FCC Rcd 11760, 11762-63, para. 6 (2012) (finding that “unfair and 
deceptive marketing practices by interstate common carriers constitute unjust and unreasonable practices under 
Section 201(b)”).  
899 2010 Open Internet Order, 25 FCC Rcd at 17933, para. 47; 2014 Open Internet NPRM, 29 FCC Rcd at 5581, 
para. 58; see also, e.g., Cox Comments at 8, 13-14; Nokia Comments at 11; Verizon Comments at 77-78.  
900 2014 Open Internet NPRM, 29 FCC Rcd at 5581-82, para. 58.  In classifying broadband Internet access service as 
a telecommunications service today, the Commission does not, and need not, reach the question of whether and how 
these services are classified under the Communications Act. 
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such as libraries and universities, and other businesses acquire broadband Internet access service from a 
broadband provider to enable patrons to access the Internet from their respective establishments, 
provision of such service by the premise operator would not itself be considered a broadband Internet 
access service unless it was offered to patrons as a retail mass market service, as we define it here.901  
Likewise, when a user employs, for example, a wireless router or a Wi-Fi hotspot to create a personal Wi-
Fi network that is not intentionally offered for the benefit of others, he or she is not offering a broadband 
Internet access service, under our definition, because the user is not marketing and selling such service to 
residential customers, small business, and other end-user customers such as schools and libraries. 

 

2. The Market Today:  Current Offerings of Broadband Internet Access 
Service

341. We begin our analysis by examining how broadband Internet access service was and 
currently is offered.  In the 2002 Cable Modem Declaratory Ruling, the Commission observed that “the 
cable modem service business is still nascent, and the shape of broadband deployment is not yet clear.  
Business relationships among cable operators and their service offerings are evolving.”902   Despite the 
rapidly changing market for broadband Internet access services, the Commission’s decisions classifying 
broadband Internet access service are based largely on a factual record compiled over a decade ago, 
during this early evolutionary period.  The record in this proceeding leads us to the conclusion that 
providers today market and offer consumers separate services that are best characterized as (1) a 
broadband Internet access service that is a telecommunications service; and (2) “add-on” applications, 
content, and services that are generally information services.

342. In the past, the Commission has identified a number of ways to determine what 
broadband providers “offer” consumers.  In the Cable Modem Declaratory Ruling, for example, the 
Commission concluded that “the classification of cable modem service turns on the nature of the 
functions that the end user is offered.”903  In the Wireline Broadband Classification Order, the 
Commission noted that “whether a telecommunications service is being provided turns on what the entity 
is ‘offering . . . to the public,’ and customers’ understanding of that service.”904  In the Wireless 
Broadband Classification Order, the Commission stated that “[a]s with both cable and wireline Internet 
access, [the] definition appropriately focuses on the end user’s experience, factoring in both the functional 
characteristics and speed of transmission associated with the service.”905  Similarly, in Brand X, both the 
majority and dissenting opinions examined how consumers perceive and use cable modem service,906 
technical characteristics of the services and how it is provided,907 and analogies to other services.908  

901 See 2010 Open Internet Order, 25 FCC Rcd at 17935, para. 52.   
902 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4843-44, para. 83.
903 Id. at 4822, para. 38 (emphasis added).
904 Wireline Broadband Classification Order, 20 FCC Rcd at 14910, para. 104 (quoting 47 U.S.C. § 153(46)) (citing 
Brand X, 545 U.S. at 989-90) (emphasis added).
905 Wireless Broadband Classification Order, 22 FCC Rcd at 5909, para. 21.
906 Brand X, 545 U.S. at 989-990, 993; see also id. at 1005, 1008 (Scalia, J., dissenting).
907 Id. at 990 (“We think that [the transmission component of cable modem service and the finished service] are 
sufficiently integrated, because ‘[a] consumer uses the high-speed wire always in connection with the information-
processing capabilities provided by Internet access, and because the transmission is a necessary component of 
Internet access.’”), 991 (“[The entire] question turns not on the language of the Act, but on the factual particulars of 

(continued….)
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a. Broadband Internet Access Services at Time of Classification 

343. “Wired” Broadband Services.  The Commission’s Cable Modem Declaratory Ruling 
described cable modem service as “typically includ[ing] many and sometimes all of the functions made 
available through dial-up Internet access service, including content, e-mail accounts, access to news 
groups, the ability to create a personal web page, and the ability to retrieve information from the Internet, 
including access to the World Wide Web.”909  The Commission also identified functions provided with 
cable modem service that it called “Internet connectivity functions.”910  These included establishing a 
physical connection to the Internet and interconnecting with the Internet backbone, protocol conversion, 
Internet Protocol address number assignment, domain name resolution through DNS, network security, 
caching, network monitoring, capacity engineering and management, fault management, and 
troubleshooting.911  In addition, the Commission noted that “[n]etwork monitoring, capacity engineering 
and management, fault management, and troubleshooting are Internet access service functions that . . . 
serve to provide a steady and accurate flow of information between the cable system to which the 
subscriber is connected and the Internet.”912  The Ruling noted that “[c]omplementing the Internet access 
functions are Internet applications provided through cable modem service.  These applications include 
traditional ISP services such as e-mail, access to online newsgroups, and creating or obtaining and 
aggregating content.  The cable modem service provider will also typically offer subscribers a ‘first 
screen’ or ‘home page’ and the ability to create a personal web page.”913  The Commission explained that 
“[e]-mail, newsgroups, the ability for the user to create a web page that is accessible by other Internet 
users, and DNS are applications that are commonly associated with Internet access service,” and that 
“[t]aken together, they constitute an information service.”914  In the Wireline Broadband Classification 
Order, the Commission found that end users subscribing to wireline broadband Internet access service 
“expect to receive (and pay for) a finished, functionally integrated service that provides access to the 
Internet.”915    

344. The Commission’s subsequent wired broadband classification decisions did not describe 
wired broadband Internet access services with any greater detail.916

how Internet technology works and how it is provided, questions Chevron leaves to the Commission to resolve in 
the first instance.”), 991-92, 998-99; see also id. at 1006-07, 1010 (Scalia, J., dissenting).
908 Id. at 990-91; see also id. at 1008 (Scalia, J., dissenting).
909 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4804, para. 10 (footnotes omitted).
910 Id. at 4809-11, para. 17.  Earlier, in its 2001 AOL/Time Warner merger order describing the emerging high speed 
Internet access services offered through cable modems, the Commission found that “Internet access services consist 
principally of connectivity to the Internet provided to end users.”  Applications for Consent to the Transfer of 
Control of Licenses and Section 214 Authorizations by Time Warner, Inc. and America Online, Inc., Transferors, to 
AOL Time Warner, Inc., Transferee, CS Docket No. 00-30, Memorandum Opinion and Order, 16 FCC Rcd 6547, 
6572-73, paras. 62, 64 (2001) (describing contracts by cable operators with Road Runner, Excite@Home, and High-
Speed Access Corp. to provide such connectivity).
911 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4809-11, paras. 16-17.
912 Id. at 4810-11, para. 17 (citations omitted).
913 Id. at 4811, para. 18 (emphasis added) (citations omitted).
914 Id. at 4822, para. 38 (emphasis added).
915 Wireline Broadband Classification Order, 20 FCC Rcd at 14910, para. 104.
916 See Wireline Broadband Classification Order, 20 FCC Rcd at 14860, para. 9 (discussing e-mail, websites, 
newsgroups, ability to create home pages, and “the ability to run a variety of applications”); BPL-Enabled 
Broadband Order, 21 FCC Rcd at 13286, para. 9 ( “[The] characteristics of BPL-enabled Internet access service are 

(continued….)
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345. Wireless Broadband Services.  In 2007, the Commission described wireless broadband 
Internet access service as a service “that uses spectrum, wireless facilities and wireless technologies to 
provide subscribers with high-speed (broadband) Internet access capabilities.”917  The Commission noted 
that “many of the mobile telephone carriers that provide mobile wireless broadband service for mobile 
handsets offer a range of IP-based multimedia content and services—including ring tones, music, games, 
video clips and video streaming—that are specially designed to work with the small screens and limited 
keypads of mobile handsets.  This content is typically sold through a carrier-branded, carrier-controlled 
portal.”918  

b. The Growth of Consumer Demand and Market Supply

346.  The record in this proceeding reveals that, since we collected information to address the 
classification of cable modem service over a decade ago, the market for both fixed and mobile broadband 
Internet access service has changed dramatically.  Between December 2000 and December 2013, the 
number of residential Internet connections with speeds over 200 kbps in at least one direction increased 
from 5.2 million to 87.6 million.919  In 2000, only 5 percent of American households had a fixed Internet 
access connection with speeds of over 200 kbps in at least one direction,920 as compared to approximately 
72 percent of American households with this same connection today.921  Indeed, as of December 2013, 60 
percent of households have a fixed Internet connection with minimum speeds of at least 3 Mbps/768 
kbps.922  Moreover, between December 2009 and December 2013, the number of mobile handsets with a 
residential data plan with a speed of at least 200 kbps in one direction increased from 43.7 million to 
159.2 million, a 265 percent increase.923  By November 2014, 73.6 percent of the entire U.S. age 13+ 

similar to the characteristics that the Commission relied upon in classifying cable modem service and wireline 
broadband Internet access service as ‘information services.’”).
917 Wireless Broadband Classification Order, 22 FCC Rcd at 5909, para. 21. 
918 Id. at 5908, para. 16 (footnotes omitted).
919 Industry Analysis Division, Common Carrier Bureau, High Speed Services for Internet Access: Subscribership as 
of December 31, 2000 (Aug. 2001) at 6, Tbl. 3; Industry Analysis and Technology Division, Wireline Competition 
Bureau, Internet Access Services: Status as of December 31, 2013 at 17, Tbl. 3 (Oct. 2014) (noting that the estimate 
for 2000 overstates residential connections because the residential data include small business connections before 
2005); see also John B. Horrigan & Lee Rainie, The Broadband Difference: How Online Behavior Changes with 
High-Speed Internet Connections at Home, Pew Internet & American Life Project, 8 (2002) (“When the Pew 
Internet and American Life Project in June 2000 first asked Internet users about the type of home connection they 
had, 6% of Internet users had a high-speed connection at home.”) (The Broadband Difference).
920 Industry Analysis Division, Common Carrier Bureau, High-Speed Services for Internet Access: Subscribership as 
of December 31, 2000 at 6, Tbl. 3 (Aug. 2001); U.S. Department of Commerce, Census Brief, Households and 
Families: 2000 at 1 (Sept. 2001) (reporting 105.5 million households; 5.2 million subscribers/105.5 households 
equals approximately 5 percent).
921 Industry Analysis and Technology Division, Wireline Competition Bureau, Internet Access Services: Status as of 
December 31, 2013 at 35, Tbl. 14 (Oct. 2014), 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db1016/DOC-329973A1.pdf.
922 See id. at 34, Tbl. 13.
923 See id. at 17, Tbl. 3; see also Industry Analysis and Technology Division, Wireline Competition Bureau, Internet 
Access Services: Status as of June 30, 2011 at 82 (June 2012) (explaining the change in mobile reporting and thus 
our estimates are not directly comparable to estimates reported in earlier reporting periods).  In addition, the mobile 
residential figures may overstate residential handsets because mobile filers report the number of “consumer” 
handsets that are not billed to a corporate, non-corporate business, government, or institutional customer account, 

(continued….)
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population was communicating with smart phones, a figure which has continued to rise rapidly over the 
past several years.924  Cisco forecasts that by 2019, North America will have nearly 90 percent of its 
installed base converted to smart devices and connections, and smart traffic will grow to 97 percent of the 
total global mobile traffic.925   In 2013, the United States and Canada were home to almost 260 million 
mobile subscriptions for smartphones, mobile PCs, tablets, and mobile routers.  In 2014, that number was 
expected to increase by 20 percent, to 300 million subscriptions; by 2020, to 450 million, or a population 
penetration rate of almost 124 percent.926  In addition, the explosion in the deployment of Wi-Fi 
technology in the past few years has resulted in consumers increasingly using that technology to access 
third party content, applications, and services on the Internet, in connection with either a fixed broadband 
service or a mobile broadband service.    

347. This widespread penetration of broadband Internet access service has led to the 
development of third-party services and devices and has increased the modular way consumers have come 
to use them.  As more American households have gained access to broadband Internet access service, the 
market for Internet-based services provided by parties other than broadband Internet access providers has 
flourished.  Consumers’ appetite for third-party services has also received a boost from the shift from 
dial-up to broadband, as a high-speed connection makes the Internet much more useful to consumers.927  
The impact of broadband on consumers’ demand for third-party services is evident in the explosive 
growth of online content and application providers.  In early 2003, a year after the Cable Modem 
Declaratory Ruling, there were approximately 36 million websites.928  Today there are an estimated 900 
million.929  When the Commission assessed the cable modem service market in the Cable Modem 
Declaratory Ruling, the service at issue was offered with various online applications, including e-mail, 
newsgroups, and the ability to create a web page.930  The Commission observed that subscribers to cable 
modem services “usually d[id] not need to contract separately” for “discrete services or applications” such 
as e-mail.931  Today, broadband service providers still provide various Internet applications, including e-
mail, online storage, and customized homepages, in addition to newer services such as music streaming 

and thus could include handsets for which the subscriber is reimbursed by their employee.  See FCC Form 477 
Filing Instructions at 26, http://transition.fcc.gov/form477/477inst.pdf.
924 See comScore, comScore Reports November 2014 U.S. Smartphone Subscriber Market Share (Jan. 8, 2015), 
http://www.comscore.com/Insights/Market-Rankings/comScore-Reports-November-2014-US-Smartphone-
Subscriber-Market-Share.
925 Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update 2014-2019 at 9-10 (Feb. 3, 
2015), http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-
vni/white_paper_c11-520862.pdf.
926 See Ericsson, Ericsson Mobility Report Appendix:  North America, 4 (Nov. 2014), 
http://www.ericsson.com/res/docs/2014/emr-november2014-regional-appendices-rnam.pdf.
927 For example, early studies showed that broadband users are far more likely than dial-up users to go online to seek 
out news, look for travel information, share computer files with others, create content, and download games and 
videos.  The Broadband Difference at 2, 12.
928 Netcraft, February 2003 Web Server Survey, 
http://news.netcraft.com/archives/2003/02/25/february_2003_web_server_survey.html; see also Netcraft, How many 
active sites are there?, http://news.netcraft.com/active-sites (last visited Jan. 5, 2015).
929 Netcraft, January 2015 Web Server Survey, http://news.netcraft.com/archives/category/web-server-survey/ (last 
visited Jan. 22, 2014).
930 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4811, para. 18.
931 Id. at 4806, para. 11.

http://transition.fcc.gov/form477/477inst.pdf
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http://www.ericsson.com/res/docs/2014/emr-november2014-regional-appendices-rnam.pdf
http://news.netcraft.com/archives/2003/02/25/february_2003_web_server_survey.html
http://news.netcraft.com/active-sites
http://news.netcraft.com/archives/category/web-server-survey/


Federal Communications Commission FCC 17-166

391

and instant messaging.932  But consumers are very likely to use their high-speed Internet connections to 
take advantage of competing services offered by third parties.  

348. For example, companies such as Google and Yahoo! offer popular alternatives to the 
email services provided to subscribers as part of broadband Internet access service packages.933  
According to Experian, Gmail and Yahoo! Mail were among the ten Internet sites most frequently visited 
during the week of January 17, 2015, with approximately 400 million and 350 million visits 
respectively.934  Some parties even advise consumers specifically not to use a broadband provider-based 
email address; because a consumer cannot take that email address with them if he or she switches 
providers, some assert that using a broadband provider-provided email address results in a disincentive to 
switch to a competitive provider due to the attendant difficulties in changing an email address.935  Third-
party alternatives are also widely available for other services that may be provided along with broadband 
Internet access service.936  For example, firms such as Apple, Dropbox, and Carbonite937  provide “cloud-
based” storage; services like Go Daddy provide website hosting;938 users rely on companies such as 
WordPress and Tumblr to provide blog hosting;939 and firms such as Netvibes and Yahoo! provide 

(Continued from previous page)  
932 See, e.g., Comcast Comments at 57-58; AT&T Comments at 49. 
933 See Google, Gmail, https://mail.google.com (last visited Feb. 15, 2015); Yahoo!, Yahoo! Mail, 
https://mail.yahoo.com (last visited Feb. 15, 2015); see also MailChimp, What Does Your ISP Say About You? (Nov. 
26, 2013), http://blog.mailchimp.com/what-does-your-isp-say-about-you/ (showing that in 2013, the top domains for 
email addresses were Gmail, Hotmail, Yahoo, and AOL, and that the only broadband provider-based email service 
to be in the top five was Comcast, whose usage is not in proportion to its market share). 
934 See Experian, Online Consumer Trends, http://www.experian.com/marketing-services/online-trends.html (last 
visited Jan. 25, 2015); see also CDT Comments at 11 (citing similar Experian data from June 2014).  A 2010 
Commission study found that of the time Comcast, AT&T, Time Warner Cable, and Verizon Internet subscribers 
spend using web-based email, 95 percent is spent using third-party services such as Yahoo! Mail and only 5 percent 
is spent using ISP-provided services (e.g., webmail.verizon.net).  See Federal Communications Commission, 
Omnibus Broadband Initiative, Broadband Performance: OBI Technical Paper No. 4, at 28 n. 14 (2010) (citing 
comScore data).   
935 See, e.g., Chris Williams, WideNet Consulting, NEVER Use Your ISP’s Email Address, 
http://www.widenetconsulting.com/blog/never-use-your-isps-email-address/ (last visited Feb. 17, 2015); BBapply, 
Using ISP-provided Email Addresses – A Bad Idea, http://bbapply.com/faq/email-alternatives.html (last visited Feb. 
17, 2015); Josh McCarty, Don’t Use Your ISP Email Address (Jul. 25, 2011), http://joshmccarty.com/2011/07/dont-
use-your-isp-email-address/ (last visited Feb. 17, 2015); MacMost, MacMost now 655: Five Reasons Not to Use 
Your ISP’s Email Service (Jan. 9, 2012), http://joshmccarty.com/2011/07/dont-use-your-isp-email-address/ (last 
visited Feb. 17, 2015).
936 DNS, caching, and other services that enable the efficient transmission of data over broadband connections are 
considered in Section IV.C.3. below.  
937 See Apple, iCloud, http://www.apple.com/icloud/ (last visited Dec. 31, 2014);  Dropbox, Dropbox – Home, 
https://www.dropbox.com/ (last visited Dec. 31, 2014) (“Your stuff, anywhere”); Carbonite, Carbonite Cloud 
Backup Services - Online Backup, http://www.carbonite.com (last visited Dec. 31, 2014).
938 GoDaddy.com, GoDaddy – It’s Go Time, http://www.godaddy.com (last visited Dec. 31, 2014); see also AARP 
Comments at iv (“Web hosting is competitively provided, with U.S. broadband providers not even making the top 
25 of U.S. web hosting services.”) (citing ICANN data); CDT Comments at 12 (noting that “some major broadband 
providers have ceased to offer free personal web page hosting to their subscribers”). 
939 WordPress, WordPress.com—Create Your New Website for Free, http://www.wordpress.com (last visited Jan. 5, 
2015); Tumblr, Tumblr, http://www.tumblr.com (last Jan. 5, 2014). 
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personalized homepages.940  GigaNews and Google provide access to newsgroups, while many broadband 
providers have themselves ceased offering this service entirely.941  

349. More generally, both fixed and mobile consumers today largely use their broadband 
Internet access connections to access content and services that are unaffiliated with their broadband 
Internet access service provider.  In this regard, perhaps the most significant trend is the growing 
popularity of third-party video streaming services.  By one estimate, Netflix and YouTube alone account 
for 50 percent of peak Internet download traffic in North America.942  Other sites among the most popular 
in the United States include the search engines Google and Yahoo!;943 social networking sites Facebook 
and LinkedIn; e-commerce sites Amazon, eBay and Craigslist; the user-generated reference site 
Wikipedia; a diverse array of user-generated media sites including Reddit, Twitter, and Pinterest; and 
news sources such as nytimes.com and CNN.com.944  Overall, broadband providers themselves operate 
very few of the websites that broadband Internet access services are most commonly used to access.945 

350. Thus, as a practical matter, broadband Internet access service is useful to consumers 
today primarily as a conduit for reaching modular content, applications, and services that are provided by 
unaffiliated third parties.  As the Center for Democracy & Technology puts it, “[t]he service that 
broadband providers offer to the public is widely understood today, by both the providers and their 
customers, as the ability to connect to anywhere on the Internet—to any of the millions of Internet 
endpoints—for whatever purposes the user may choose.”946  Indeed, the ability to transmit data to and 
from Internet endpoints has become the “one indispensable function” that broadband Internet access 
service uniquely provides.947      

c. Marketing

351. That broadband Internet access services today are primarily offerings of Internet 
connectivity and transmission capability is further evident by how these services are marketed and priced.  
Commenters cite numerous examples of advertisements that emphasize transmission speed as the 

(Continued from previous page)  
940 Netvibes, Netvibes – Dashboard Everything, http://www.netvibes.com/en (last visited Jan. 5, 2015); Yahoo, My 
Yahoo!, http://my.yahoo.com (last visited Jan. 5, 2015). 
941 CDT Comments at 11.
942 Sandvine, Sandvine Report: Netflix and YouTube Account for 50% of All North American Fixed Network Data, 
(Nov. 11, 2013), https://www.sandvine.com/pr/2013/11/11/sandvine-report-netflix-and-youtube-account-for-50-of-
all-north-american-fixed-network-data.html; see also Alcatel-Lucent Comments at 5 (“In the United States alone, 
Internet video consumption is expected to grow at least 12 times in the next 6 years, and managed video on-demand 
(‘VoD’) services are expected to grow 28% per year until 2017.”).
943 As previously discussed, Google and Yahoo! also provide the popular email services Gmail and Yahoo! Mail, 
respectively.  See supra para. 348.
944 See, e.g., Alexa, Top Sites in United States, http://www.alexa.com/topsites/countries/US (last visited Jan. 22, 
2015).
945 See id.; see also comScore, comScore Ranks the Top 50 US Digital Media Properties for August 2014, 
http://ir.comscore.com/releasedetail.cfm?ReleaseID=871631 (last visited Jan. 5, 2015).
946 CDT Comments at 9.  CDT contrasts the current state of affairs with an earlier time “when Internet access service 
providers sought to differentiate themselves by offering ‘walled gardens’ of proprietary content and users looked to 
their access provider to serve as a kind of curator of the chaos of the Internet.”  Id. at 9-10.
947 See id. at 11; see also AARP Comments at 11 (“[T]he broadband service that consumers rely on primarily today 
is pure transmission between their device and remote computing resources or content of their choice.”).
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predominant feature that characterizes broadband Internet access service offerings.948  For example, 
Comcast advertises that its XFINITY Internet service offers “the consistently fast speeds you need, even 
during peak hours,”949 and RCN markets its high-speed Internet service as providing the ability “to upload 
and download in a flash.”950  Verizon claims that “[w]hatever your life demands, there’s a Verizon FiOS 
plan with the perfect upload/download speed for you,”951 while the name of Verizon’s DSL-based service 
is simply “High Speed Internet.”952  Furthermore, fixed broadband providers use transmission speeds to 
classify tiers of service offerings and to distinguish their offerings from those of competitors.  AT&T U-
Verse, for instance, offers four “Internet Package[s]” at different price points, differentiated in terms of 
the “Downstream Speeds” they provide.953  Verizon meanwhile asserts that “the 100% fiber-optic network 
that powers FiOS” enables “a level of speed and capacity that cable can’t always compete with—
especially when it comes to upload speeds.”954  On the mobile side, mobile broadband providers similarly 
emphasize transmission speed as well as reliability and coverage as factors that characterize their mobile 
broadband Internet access service offering.  AT&T, for example, claims that it has the “[n]ation’s most 
reliable 4G LTE network” and that what 4G LTE means is “speeds up to 10x faster than 3G.” 955  Sprint 
advertises its “Sprint Spark” service as having its “fastest ever data speeds and stronger in-building 
signal.”956  

352. The advertisements discussed above link higher transmission speeds and service 
reliability with enhanced access to the Internet at large—to any “points” a user may wish to reach957—not 
only to Internet-based applications or services that are provided in conjunction with broadband access.  
RCN, for instance, claims that its “110 Mbps High-Speed Internet” offering is “ideal for watching 
Netflix,” a third-party video streaming service.958  Verizon claims that FiOS’s “75/75 Mbps” speed 
“works well for uploading and sharing videos on YouTube and serious multi-user gaming” presumably 
by using the FiOS service to access any combination of third-party and Verizon-affiliated content and 

948 See, e.g., Public Knowledge Comments at Appx. A (compiling “[s]elected examples of [broadband provider] 
advertisements in July of 2014” to demonstrate that “ISPs advertise their services primarily in terms of the speed 
and reliability with which they can transmit data to and from third parties”); see also AARP Comments at 10-11; 
CDT Comments at 10-11.
949 Comcast, XFINITY, http://www.comcast.com/internet-service.html (last visited Dec. 31, 2014); see also CDT 
Comments at 9 n.8.
950 See Public Knowledge Comments at Appx. A-3.
951 See id. at Appx. A-6.
952 See, e.g., Verizon, Verizon | High Speed Internet, http://www.verizon.com/home/highspeedinternet (last visited 
Dec. 31, 2014) (“When you’re looking for all value and consistently fast speeds all the time, Verizon High Speed 
Internet is the answer.”); see also AT&T, AT&T DSL High Speed Internet, 
http://www.att.com/shop/internet/internet-service.html#fbid=5suMbb0rEF8 (last visited Dec. 31, 2014) (“Make 
AT&T your Internet provider and take your pick of broadband Internet speeds to suit every need.”).
953 See Public Knowledge Comments at Appx. A-1.
954 Id. at A-6; see also Comcast, XFINITY vs. the Competition, http://www.comcast.com/compare/comcast-xfinity-
vs-verizon-fios.html (last visited Jan. 5, 2015).
955 Public Knowledge Comments at Appx. A-2.
956 Public Knowledge Comments at Appx. A-4.
957 See 47 U.S.C. § 153(50) (definition of “telecommunications”).
958 See RCN, High Speed Internet in D.C. Metro Plans & Pricing, http://www.rcn.com/dc-metro/high-speed-
internet/services-and-pricing (last visited Feb. 5, 2015); Public Knowledge Comments at Appx. A-3.
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services the user chooses.959  AT&T notes that its 4G LTE service “lets you stream clear, crisp video 
faster than ever before, download songs in a few beats, apps almost instantly, and so much more.”960 
Broadband providers also market access to the Internet through Wi-Fi.  Comcast, for example, notes that 
with its XFinity Internet services, subscribers can enjoy “access to millions of hotspots nationwide and 
stay connected while away from home.”961  T-Mobile advertises the ability to place calls and send 
messages over Wi-Fi.962

353. Fixed and mobile broadband Internet access service providers also price and differentiate 
their service offerings on the basis of the quality and quantity of data transmission the offering provides.  
AT&T U-Verse, for instance, offers four “Internet Package[s]” at different price points, differentiated in 
terms of the “Downstream Speeds” they provide.963  On the mobile side, monthly data allowances—i.e., 
caps on the amount of data a user may transmit to and from Internet endpoints—are among the features 
that factor most heavily in the pricing of service plans.964 

354. In short, broadband Internet access service is marketed today primarily as a conduit for 
the transmission of data across the Internet.965  The record suggests that fixed broadband Internet access 
service providers market distinct service offerings primarily on the basis of the transmission speeds 
associated with each offering.  Similarly, mobile providers market their service offerings primarily on the 
basis of the speed, reliability, and coverage of their network.  Marketing broadband services in this way 
leaves a reasonable consumer with the impression that a certain level of transmission capability—
measured in terms of “speed” or “reliability”—is being offered in exchange for the subscription fee, even 
if complementary services are also included as part of the offer. 

3. Broadband Internet Access Service Is a Telecommunications Service

355. We now turn to applying the statutory terms at issue in light of our updated 
understanding of how both fixed and mobile broadband Internet access services are offered.  Three 
definitional terms are critical to a determination of the appropriate classification of broadband Internet 

959 See Verizon, FiOS Internet, http://www.verizon.com/home/fios-fastest-internet/ (last visited Feb. 5, 2015); see 
also Public Knowledge Comments at Appx. A-6. 
960 See AT&T, AT&T is the nation’s most reliable LTE network, http://www.att.com/network/en/index.html (last 
visited Jan. 25, 2015); Public Knowledge Comments at Appx. A-2.
961 Comcast, XFINITY, http://www.comcast.com/internet-service.html (last visited Feb. 22, 2015).  
962T-Mobile, Now Calling Can Be Done Virtually Everywhere.  Every Wi-Fi Connection Works Like a T-Mobile 
Tower,  http://www.t-mobile.com/offer/wifi-calling-wifi-extenders.html (last visited Feb. 22, 2015).
963 See Public Knowledge Comments at Appx. A-1; see also id. at Appx. A-3, A-5 (similar advertisements from 
RCN and Time Warner Cable, respectively).
964 See, e.g., CTIA Comments at 8 n.13 (discussing the characteristics of various mobile service offerings); see also 
Verizon Wireless, Single Line Cell Phone Plans, http://www.verizonwireless.com/wcms/consumer/shop/shop-data-
plans/single-line-data-plans.html (last visited Jan. 25, 2015); AT&T, Wireless Plans, 
http://www.att.com/shop/wireless/plans/mobileshare.html (last visited Jan. 25, 2015); Sprint, The Best Value in 
Wireless, http://www.sprint.com/landings/datashare/index.html?INTNAV=ATG:HE:DataShare (last visited Jan. 25, 
2015); T-Mobile, Simple Choice Plan, http://www.t-mobile.com/cell-phone-plans/individual.html (last visited Jan. 
25, 2015). 
965 The marketing materials discussed here also indicate that broadband providers hold themselves out indifferently 
to the public when offering broadband Internet access service.  Within particular service areas, broadband providers 
tend to offer uniform prices and services to potential customers.  See, e.g., Public Knowledge Comments at 79; Free 
Press Comments at 64-65.  As discussed above, these offers are widely available through advertisements and 
marketing materials.  See supra paras. 351-353.
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access service.  First, the Act defines “telecommunications” as “the transmission, between or among 
points specified by the user, of information of the user’s choosing, without change in the form or content 
of the information as sent and received.”966  Second, the Act defines “telecommunications service” as “the 
offering of telecommunications for a fee directly to the public, or to such classes of users as to be 
effectively available directly to the public,  regardless of the facilities used.”967  Finally, “information 
service” is defined in the Act as “the offering of a capability for generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information via telecommunications 
. . . , but does not include any use of any such capability for the management, control, or operation of a 
telecommunications system or the management of a telecommunications service.”968  We observe that the 
critical distinction between a telecommunications and an information service turns on what the provider is 
“offering.”  If the offering meets the statutory definition of telecommunications service, then the service 
is also necessarily a common carrier service.969  

356. In reconsidering our prior decisions and reaching a different conclusion, we find that this 
result best reflects the factual record in this proceeding, and will most effectively permit the 
implementation of sound policy consistent with statutory objectives.  For the reasons discussed above, we 
find that broadband Internet access service, as offered by both fixed and mobile providers, is best seen, 
and is in fact most commonly seen, as an offering (in the words of Justice Scalia, dissenting in Brand X) 
“consisting of two separate things”:  “both ‘high-speed access to the Internet’ and other ‘applications and 
functions.’”970  Although broadband providers in many cases provide broadband Internet access service 
along with information services, such as email and online storage, we find that broadband Internet access 
service is today sufficiently independent of these information services that it is a separate “offering.”971  
We also find that domain name service (DNS)972 and caching,973 when provided with broadband Internet 
access services, fit squarely within the telecommunications systems management exception to the 

966 47 U.S.C. § 153(50).  
967 Id. § 153(53).
968 Id. § 153(24).
969 See Universal Service First Report and Order, 12 FCC Rcd at 9177, para. 785 (“We find that the definition of 
‘telecommunications services’ in which the phrase ‘directly to the public’ appears is intended to encompass only 
telecommunications provided on a common carrier basis.”); U.S. Telecom Ass’n v. FCC, 295 F.3d at 1328-29 
(telecommunications carriers limited to common carriers); Cable & Wireless, PLC, Order, 12 FCC Rcd 8516, 8521, 
para. 13 (1997) (“[T]he definition of telecommunications services is intended to clarify that telecommunications 
services are common carrier services.”).
970 Brand X, 545 U.S. at 1008 (quoting Cable Modem Declaratory Ruling).
971 See Brand X, 545 U.S. at 1008 (Scalia, J., dissenting) (“[T]he telecommunications component of cable-modem 
service retains such ample independent identity that it must be regarded as being on offer—especially when seen 
from the perspective of the consumer.”); cf. AT&T Corp. et al., File Nos. E-98-41, E-98-42, E-98-43, Memorandum 
Opinion and Order, 13 FCC Rcd 21438 (1998), aff’d sub nom. U.S. West Communications, Inc. v. FCC, 177 F.3d 
1057 (D.C. Cir. 1999) (analogizing the 1996 Act’s terms “offer” and “provide,” and finding that BOCs were 
unlawfully “providing” long distance service from Qwest in part based on evidence of marketing it as their own).  
972 DNS is most commonly used to translate domain names, such as “nytimes.com,” into numerical IP addresses that 
are used by network equipment to locate the desired content.  See Cable Modem Declaratory Ruling, 17 FCC Rcd at 
4810, para. 17 n.74; see also Brand X, 545 U.S. at 987, 999.
973 Caching is the storing of copies of content at locations in a network closer to subscribers than the original source 
of the content.  This enables more rapid retrieval of information from websites that subscribers wish to see most 
often.  See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4810, para. 17 n.76.
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definition of “information service.”974  Thus, when provided with broadband Internet access services, 
these integrated services do not convert broadband Internet access service into an information service.975   

357. The Commission Does Not Bear a Special Burden in This Proceeding.  Opponents of 
classifying broadband Internet access service as a telecommunications service advocate a narrow reading 
of the Supreme Court’s decision in Brand X.  They contend that the Court’s decision to affirm the 
classification of cable modem service as an information service was driven by specific factual findings 
concerning DNS and caching, and argue that the Commission may not revisit its decision unless it can 
show that the facts have changed.976  Opponents also cite a passage from the Supreme Court’s Fox 
decision suggesting that an agency must provide “a more detailed justification than what would suffice 
for a new policy on a blank slate” where the agency’s “new policy rests upon factual findings that 
contradict those which underlay its prior policy,” or “when its prior policy has engendered serious 
reliance interests that must be taken into account.”977      

358. We disagree with these commenters on both counts.  The Fox court explained that in 
these circumstances, “it is not that further justification is demanded by the mere fact of policy change; but 
that a reasoned explanation is needed for disregarding facts and circumstances that underlay or were 
engendered by the prior policy.”978  As the D.C. Circuit more recently confirmed, “[t]his does not . . . 
equate to a ‘heightened standard’ for reasonableness.”979  The Commission need only show “that the new 
policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to 
be better.”980  Above, we more than adequately explain our changed view of the facts and circumstances 

(Continued from previous page)  
974 See 47 U.S.C. § 153(24) (“The term ‘information service’ . . . does not include any use of any such capability for 
the management, control, or operation of a telecommunications system of the management of a telecommunications 
service.”).  Hereinafter, we refer to this exception as the “telecommunications systems management” exception.
975 One of the dissenting statements asserts that Congress could not have delegated to the Commission the authority 
to determine whether broadband Internet access service is a telecommunications service because “[h]ad Internet 
access service been a basic service, dominant carriers could have offered it (and all related computer-processing 
functionality) outside the parameters of the Computer Inquiries,” but “I cannot find a single suggestion that anyone 
in Congress, anyone at the FCC, anyone in the courts, or anyone at all thought this was the law during the passage of 
the Telecommunications Act” in 1996.  See Pai Dissent at 37.  We disagree with this line of reasoning.  First, it 
contradicts the Supreme Court’s 2005 holding in Brand X, where the Court explicitly acknowledged that the 
Commission had previously classified the transmission service, which broadband providers offer, as a 
telecommunications service and that the Commission could return to that classification if it provided an adequate 
justification.  See supra paras. 332-334.  Second, and underscoring the ambiguity that the Brand X court identified in 
finding that the Commission had Chevron deference in its classification of broadband Internet access service, the 
dissenting statement fails to identify any compelling evidence that Congress thought broadband Internet access 
service was an information service. 
976 See, e.g., Comcast Reply at 17-23; CenturyLink Comments at 46-47; USTelecom Comments at 24; NCTA 
Comments at 30-31; TWC Comments at 9-13; Letter from Michael E. Glover, Senior Vice Pres. and Dep. Gen. 
Counsel, Verizon to Marlene H. Dortch, Secretary, FCC , GN Docket Nos. 14-28, 10-127, Attach.at 11-12 (filed 
Oct. 29, 2014) (Verizon Title II White Paper); see also Brand X, 545 U.S. at 991 (observing that the question of 
whether cable modem service includes separate “offers” of telecommunications service and information service 
“turns not on the language of the Act, but on the factual particulars of how Internet technology works and how it is 
provided”).  
977 Fox, 556 U.S. at 515 (emphasis added); see also, e.g., Comcast Comments at 54; Verizon Comments at 58.  
978 Fox, 556 U.S. at 515-16.
979 Mary V. Harris, 776 F.3d at 24 (quoting Fox, 556 U.S. at 514).
980 Fox, 556 U.S. at 515; see also Mary V. Harris, 776 F.3d at 24.
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in the market for broadband Internet access services—which is evident from consumers’ heavy reliance 
on third-party services and broadband Internet access providers’ emphasis on speed and reliability of 
transmission separately from and over the extra features of the service packages they offer.981  
Furthermore, our understanding of the facts of how the elements of broadband Internet access service 
work has not changed.  No one has ever disputed what DNS is or how it works.  The issue is whether it 
falls within the definition of “information service” or the telecommunications systems management 
exception.982  If the latter, as we find below, prior factual findings that DNS was inextricably intertwined 
with the transmission feature of cable modem service do not provide support for the conclusion that cable 
modem service is an integrated information service.  

359. Moreover, opponents’ reading of Brand X ignores the reasoning and holding of the 
Court’s opinion overall.  As discussed above, the Brand X opinion confirms that the Supreme Court 
viewed the statutory classification of cable modem service as a judgment call for the Commission to 
make.  If the Commission had concluded that the transmission component of cable modem service was a 
telecommunications service, and provided a reasoned explanation for its decision, it is evident that the 
Court would have deferred to that finding.983   

360. In Fox, the Supreme Court also suggested that an agency may need to provide “a more 
detailed justification” for a change in policy when the prior policy “has engendered serious reliance 
interests.”984  Opponents of reclassification contend that broadband providers have invested billions of 
dollars to deploy new broadband network facilities in reliance on the Title I classification decisions and it 
would be unreasonable to change course now.985  We disagree.  As a factual matter, the regulatory status 
of broadband Internet access service appears to have, at most, an indirect effect (along with many other 
factors) on investment.986  Moreover, the regulatory history regarding the classification of broadband 

(Continued from previous page)  
981 See supra Section IV.C.2.
982 See infra paras. 366-367.
983 See Brand X, 545 U.S. at 985-86 (“[O]ur conclusion that it is reasonable to read the Communications Act to 
classify cable modem service solely as an ‘information service’ leaves untouched Portland’s holding that the 
Commission’s interpretation is not the best reading of the statute.”), 989 (explaining that because the term “offering” 
in section 153(46) admits “of two or more reasonable ordinary usages, the Commission’s choice of one of them is 
entitled to deference”), 992 (“[T]he statute fails unambiguously to classify the telecommunications component of 
cable modem service as a distinct offering.  This leaves federal telecommunications policy in this technical and 
complex area to be set by the Commission.”), 1002-03 (“The questions the Commission resolved in the order under 
review involve a subject matter [that] is technical, complex, and dynamic.  The Commission is in a far better 
position to address these questions than we are.”) (internal citation and quotation marks omitted).  See also id. at 
1003 (Breyer, J., concurring) (“I join the Court’s opinion because I believe that the Federal Communications 
Commission’s decision falls within the scope of its statutorily delegated authority—though perhaps just barely.”).
984 Fox, 556 U.S. at 515.  
985 See, e.g., CenturyLink Comments at 45-46; TWC Comments at 13; NCTA Comments at 33-34; AT&T 
Comments at 47-48; CTIA Reply at 49-51; Letter from Scott Bergmann, Vice Pres. Reg. Affairs, CTIA to Marlene 
H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, Attach. at 20-21 (filed Dec. 22, 2014) (CTIA Dec. 22, 
2014 Ex Parte Letter).  
986 See infra Section IV.C.5; see also, e.g., Free Press Comments at 116-20 (evaluating stock prices of major 
broadband provider companies one month, three months, and six months after the Broadband Classification NOI  
and showing that those stocks outperformed the broader market, except for Comcast, which was undergoing a 
merger); id. at 92-93 n.198 (“For example, shortly after former Chairman Genachowski announced his intention to 
apply common carriage to broadband access services . . . Landell Hobbs, then Time Warner Cable’s Chief Operating 
Officer, stated on an investor call that the Title II classification proposed by the Genachowski FCC ‘is a light 
regulatory touch. . . . [The FCC’s] focus is really to put them in a position where they can execute around their 

(continued….)
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Internet access service would not provide a reasonable basis for assuming that the service would receive 
sustained treatment as an information service in any event.  As noted above, the history of the Computer 
Inquiries indicates that, at a minimum the regulatory status of these or similar offerings involved a highly 
regulated activity for many years.987  The first formal ruling on the classification of broadband Internet 
access service came from the Ninth Circuit in 2000, which held that the best reading of the relevant 
statutory definitions was that cable modem service in fact includes a telecommunications service.988  The 
Cable Modem Declaratory Ruling was expressly limited to cable modem service “as it [was] currently 
offered.”989  The lawfulness of the Commission’s 2002 Cable Modem Declaratory Ruling remained 
unsettled until the Supreme Court affirmed it in 2005, and the Commission’s Wireline Broadband 
Classification Order was not affirmed until two years later, in 2007.990  In 2010, the Commission sought 
comment on reclassifying broadband Internet access services, and sought to refresh the record again in 
2014.991  While the Commission did classify wireless broadband Internet access service as an information 
service in 2007, the Comcast and Verizon decisions, in 2009 and 2014 respectively, called into doubt the 
Commission’s ability to rely upon its Title I ancillary authority to protect the public interest and carry out 
its statutory duties to promote broadband investment and deployment.  The legal status of the information 
service classification thus has been called into question too consistently to have engendered such 
substantial reliance interests that our reclassification decision cannot now be sustained absent 
extraordinary justifications.992  Finally, the forbearance relief we grant in the accompanying order in 
conjunction with our reclassification decision keeps the scope of our proposed regulatory oversight within 
the same general boundaries that the Commission earlier anticipated drawing under its Title I authority.  
We thus reject the claims that our action here unlawfully upsets reasonable reliance interests.  In any 
event, we provide in this ruling a compelling explanation of why changes in the marketing, pricing, and 
sale of broadband Internet access service, as well as the technical characteristics of how the service is 

[N]ational [B]roadband [P]lan, not to rate regulate or crush investment in our sector.  That’s not at all what we 
believe.  So . . . yes, we will continue to invest[.]’  See JP Morgan Global Technology, Media and Telecom 
Conference: Time Warner Cable, Inc. Management Discussion (May 19, 2010) (emphasis added).  A week after the 
former Chairman’s announcement, Comcast CEO Brian Roberts (a signatory of the May 2014 Broadband for 
America Letter) responded to questions about the FCC’s Third Way proposal before an audience at the 2010 Cable 
Show.  He said that ‘the government is not a big worry,” and also said that he expected the industry to continue to 
invest and innovate.  See Michelle Ow, Top MSOs Weigh In on Reclassification, SNL Kagan (May 12, 2010).  Also, 
Lowell McAdam, then-CEO of Verizon Wireless, emphasized that the company had no plans to slow investment in 
its wireless broadband network as a result of the FCC’s move.  See Niraj Sheth, Verizon in Talks to License 4G 
Spectrum to Rural Carriers, Wall Street Journal (May 13, 2010).”); USTelecom, Historical Broadband Provider 
Capex, http://www.ustelecom.org/broadband-industry-stats/investment/historical-broadband-provider-capex (last 
visited Jan. 5, 2015) (showing U.S. broadband providers’ capital expenditures continued to increase yearly after the 
Broadband Classification NOI).
987 See supra paras. 311-313.
988 AT&T Corp. v. City of Portland, 216 F.3d at 877-80.  
989 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4802, para. 7.
990 Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007).
991 Broadband Classification NOI, 25 FCC Rcd 7866; Wireline Competition Bureau Seeks to Refresh the Record in 
the 2010 Proceeding on Title II and Other Potential Legal Frameworks for Broadband Internet Access Service, GN 
Docket No. 10-127, Public Notice, 29 FCC Rcd 5856 (Wireline Comp. Bur. 2014).
992 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 125, 160 (2000) (setting aside FDA decision, in 
1996, to assert jurisdiction to regulate tobacco after repeatedly disavowing its authority to do so since its inception in 
1914).

http://www.ustelecom.org/broadband-industry-stats/investment/historical-broadband-provider-capex
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offered, now justify a revised classification of the service. 993      

a. Broadband Internet Access Service Involves Telecommunications

361. Broadband Internet Access Service Transmits Information of the User’s Choosing 
Between Points Specified by the User.  As discussed above, the Act defines “telecommunications” as “the 
transmission, between or among points specified by the user, of information of the user’s choosing, 
without change in the form or content of the information as sent and received.”994  It is clear that 
broadband Internet access service is providing “telecommunications.”  Users rely on broadband Internet 
access service to transmit “information of the user’s choosing,” “between or among points specified by 
the user.”995  Time Warner Cable asserts that broadband Internet access service cannot be a 
telecommunications service because—as end users do not know where online content is stored—Internet 
communications allegedly do not travel to “points specified by the user” within the statutory definition of 
“telecommunications.”996  We disagree.  We find that the term “points specified by the user” is 
ambiguous, and conclude that uncertainty concerning the geographic location of an endpoint of 
communication is irrelevant for the purpose of determining whether a broadband Internet access service is 
providing “telecommunications.”  Although Internet users often do not know the geographic location of 
edge providers or other users, there is no question that users specify the end points of their Internet 
communications.997  Consumers would be quite upset if their Internet communications did not make it to 
their intended recipients or the website addresses they entered into their browser would take them to 
unexpected web pages.  Likewise, numerous forms of telephone service qualify as telecommunications 
even though the consumer typically does not know the geographic location of the called party.  These 

(Continued from previous page)  
993 In response to arguments raised in the dissenting statements, we clarify that, even assuming, arguendo, that the 
facts regarding how BIAS is offered had not changed, in now applying the Act’s definitions to these facts, we find 
that the provision of BIAS is best understood as a telecommunications service, as discussed below, see infra 
Sections IV.C.3.b., IV.C.3.c., and disavow our prior interpretations to the extent they held otherwise. 
994 47 U.S.C. § 153(50).
995 Id.; see Barbara A. Cherry and Jon M. Peha, The Telecom Act of 1996 Requires the FCC to Classify Commercial 
Internet Access as a Telecommunications Service, GN Docket No. 14-28, at 5 (filed Dec. 22, 2014) (Cherry and 
Peha Dec. 22, 2014 Ex Parte) (“It is clear that IP Packet Transfer means transmission of information that is of the 
packet sender’s choosing, since the sender chooses what information to put in each packet.  Moreover, it is the 
nature of IP Packet Transfer that the ‘form and content of the information’ is precisely the same when an IP packet 
is sent by the sender as when that same packet is received by the recipient.”).  
996 TWC Comments at 12; see also Letter from Christopher S. Yoo to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 14-28, 09-191, 10-127, at 2-3 (filed Dec. 22, 2014) (Yoo Dec. 22, 2014 Ex Parte Letter) (asserting that 
broadband Internet access transmission does not take place between points specified by the user because physical 
locations are identified by an Internet Protocol address, and end users and applications generally use domain names 
and rely on a DNS service to map domain names onto IP addresses).
997 See Cherry and Peha Dec. 22, 2014 Ex Parte at 5 (“In each IP packet, the sender places the IP address of the 
packet’s intended recipient.  In some cases, the sender knows the recipient’s IP address already, and in some cases 
the sender must first look up the desired IP address.  Either way, communications is clearly to a point specified by 
the user sending the packet.”); AT&T Reply at 101 (stating that once traffic is delivered to AT&T via 
interconnection, “AT&T, just like any other ISP, delivers that traffic to its intended destination”).  For example, in 
transmissions from the user to an edge provider, a user either directly specifies the domain name of the edge 
provider or utilizes a search engine to determine the domain name.  The application that a user chooses then uses 
DNS to translate the domain name into an IP address associated with the edge provider, which is placed into the 
packet as its destination.  For transmissions from an edge provider to a user, the edge provider places the user’s IP 
address into the packet as the destination IP address.
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include, for example, cell phone service,998 toll free 800 service,999 and call bridging service.1000  In all of 
these cases, the user specifies the desired endpoint of the communication by entering the telephone 
number or, in the case of broadband Internet access service, the name or address of the desired website or 
application.  More generally, we have never understood the definition of “telecommunications” to require 
that users specify—or even know—information about the routing or handling of their transmissions along 
the path to the end point, nor do we do so now.  Further, that there is not a one-to-one correspondence 
between IP addresses and domain names, and that DNS often routes the same domain name to different 
locations based on its inference of which location is most likely to be the one the end user wants, does not 
alter this analysis.1001  It is not uncommon in the toll-free arena for a single number to route to multiple 
locations, and such a circumstance does not transform that service to something other than 
telecommunications.1002  

362. Information is Transmitted Without Change in Form or Content.  Broadband Internet 
access service may use a variety of protocols to deliver content from one point to another.  However, the 
packet payload (i.e., the content requested or sent by the user) is not altered by the variety of headers that 
a provider may use to route a given packet.  The information that a broadband provider places into a 
packet header as part of the broadband Internet access service is for the management of the broadband 
Internet access service and it is removed before the packet is handed over to the application at the 
destination.1003  Broadband providers thus move packets from sender to recipient without any change in 
format or content, and “merely transferring a packet to its intended recipient does not by itself involve 
generating, acquiring, transforming, processing, retrieving, utilizing, or making available information.”1004  

998 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776, 
9175, para. 780 (1997) (Universal Service First Report and Order), rev’d in part on other grounds Texas Office of 
Public Utility Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999); see also 47 U.S.C. § 332(c)(1) (providers of 
commercial mobile radio service shall be treated as common carriers).  
999 Universal Service First Report and Order, 12 FCC Rcd at 9175, para. 780; see also AT&T Corp. v. Winback & 
Conserve Program, Inc., File No. E-97-02, Memorandum Opinion and Order, 16 FCC Rcd 16074, 16075, para. 2 
(2001).
1000 Request for Review by InterCall, Inc. of Decision of Universal Service Administrator, CC Docket No. 96-45, 
Order, 23 FCC Rcd 10731, 10734-35, para. 11 (2008).  
1001 See Yoo Dec. 22, 2014 Ex Parte Letter at 2.
1002 See, e.g., U.S. Department of Health and Human Services Substance Abuse and Mental Health Services 
Administration Petition for Permanent Reassignment of Three Toll Free Suicide Prevention Hotline Numbers; Toll 
Free Service Access Codes, WC Docket No. 07-271, CC Docket No. 95-155, Memorandum Opinion and Order and 
Order on Review, 24 FCC Rcd 13022, 13023, para. 2 (2009) (“The hotlines are routing mechanisms for hundreds of 
local suicide prevention organizations.  When a person calls a hotline, the call is directly routed to a trained crisis 
counselor in the organization local to the caller who can assess the situation and determine the proper steps to follow 
to assist the caller.”).
1003 See Internet Engineering Task Force, Requirements for Internet Hosts – Communications Layers, RFC 1122 
(Oct. 1989), https://tools.ietf.org/html/rfc1122.
1004 Cherry and Peha Dec. 22, 2014 Ex Parte at 8; see also, e.g., NTCA Comments at 10 (“The transport, routing, 
conveyance, and exchange of data over networks is transparent, and involves no storage, transformation, or other 
manipulation of data.”); CDT Comments at 29 (“Broadband providers are not engaging in their own speech through 
the provision of Internet access.  They are simply communications conduits.”); id. at 28-30; EFF Comments at 14 
(“Many competitive providers offer content and services similar to what the ISPs might bundle with their 
transmission, e.g., email, web browsers, search engines, etc., but those services do not provide the transmission 
service itself.  Even if a transport provider bundles these other services along with its transmission service, they 
remain distinct from that transmission component.”); Free Press Comments at 63 (“[N]othing in the offering of the 
service suggests that the ISP will be changing the form or content of the information.  And the broadband service 

(continued….)
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Rather, “it is the nature of [packet delivery] that the ‘form and content of the information’ is precisely the 
same when an IP packet is sent by the sender as when that same packet is received by the recipient.”1005 

b. Broadband Internet Access Service is a “Telecommunications 
Service”

363. Having affirmatively determined that broadband Internet access service involves 
“telecommunications,” we also find that broadband Internet access service is a “telecommunications 
service.”  A “telecommunications service” is the “offering of telecommunications for a fee directly to the 
public, . . . regardless of the facilities used.”1006  We find that broadband Internet access service providers 
offer broadband Internet access service “directly to the public.”  As discussed above, the record indicates 
that broadband providers routinely market broadband Internet access services widely and to the general 
public.1007  Because a provider is a common carrier “by virtue of its functions,” we find that such offerings 
are made directly to the public within the Act’s definition of telecommunications service.1008  We draw 
this conclusion based upon the common circumstances under which providers offer the service, and we 
reject the suggestion that we must evaluate such offerings on a narrower carrier-by-carrier or geographic 
basis.1009  Further, that some broadband providers require potential broadband customers to disclose their 
addresses and service locations before viewing such an offer does not change our conclusion.1010  The 

itself does not in fact change the form or content of the information.  For if it did, many of the online services that 
are widely used would not function properly.”) (emphasis in original).  A BIAS provider, when utilizing the Internet 
Protocol, may fragment packets into multiple pieces.  However, such fragmentation does not change the form or 
content, as the pieces are reassembled before the packet is handed over to the application at the destination.  See 
Internet Protocol, DARPA Internet Program Protocol Specification, RFC 791 (Sept. 1981), 
https://tools.ietf.org/html/rfc791.
1005 Cherry and Peha Dec. 22, 2014 Ex Parte at 5; see also Internet Protocol, DARPA Internet Program Protocol 
Specification, RFC 791, para. 1.2 (Sept. 1981), https://tools.ietf.org/html/rfc791  (“The internet protocol is 
specifically limited in scope to provide the functions necessary to deliver a package of bits (an internet datagram) 
from a source to a destination over an interconnected system of networks.”).  For example, when a person sends an 
email, he or she expects that the content of the email, and any attachments, to be delivered to the recipient unaltered 
in content or form.  We note that a user may choose to use an application, such as email, that is a separate 
information service offered by the BIAS provider.  When this occurs, the provider of the information service may 
place information into the packet payload that changes the form or content.  However, this change in form or content 
is purely implemented as part of the separable information service. The broadband provider, in transmitting the 
packet via BIAS, does not alter the form or content of the packet payload.
1006 47 U.S.C. § 153(53).
1007 See supra Section IV.C.2.  See, e.g., Free Press Comments at 64-65; Public Knowledge Comments at 79.    
1008 See NARUC I, 525 F.2d at 644 (citing Lone Star Steel Co. v. McGee, 380 F.2d 640, 648 (5th Cir. 1967) (whether 
an entity is a common carrier “depends not upon its corporate character or declared purposes, but upon what it 
does”) (citations omitted)).  
1009 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14879-81, paras. 48-51 (declining to 
evaluate the market for broadband Internet access service on a local market basis, and instead finding that the 
broadband Internet access market is “more appropriately analyzed in view of larger trends in the marketplace, rather 
than exclusively through the snapshot data that may quickly and predictably be rendered obsolete as [the] market 
continues to evolve”); Cable Modem Declaratory Ruling, 17 FCC Rcd at 4809 n.69 (“We recognize that not all 
cable operators include all of these functions in their cable modem service offerings.”); id. at 4822-23, para. 38 
(basing cable modem classification on how service was offered generally, “regardless of whether every cable 
modem service provider offers each function that could be included in the service”).
1010 See Public Knowledge Comments at 79; but see Letter from Gary L. Phillips, General Attorney & Assoc. 
General Counsel, AT&T to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 6-7 (filed Feb. 2, 

(continued….)
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Commission has long maintained that offering a service to the public does not necessarily require holding 
it out to all end users.1011  Some individualization in pricing or terms is not a barrier to finding that a 
service is a telecommunications service.1012  

364. In addition, the implied promise to make arrangements for exchange of Internet traffic as 
part of the offering of broadband Internet access service does not constitute a private carriage 
arrangement.1013  First, in offering broadband Internet access service to its end-user customers, the 
broadband provider has voluntarily undertaken an obligation to arrange to transfer that traffic on and off 
its network.1014  Broadband providers hold themselves out to carry all edge provider traffic to the 
broadband provider’s end user customers regardless of source and regardless of whether the edge provider 
itself has a specific arrangement with the broadband provider.1015  Merely asserting that the traffic 
exchange component of the service may have some individualized negotiation does not alter the nature of 
the underlying service.  Second, the record reflects that broadband providers assert that multiple routes to 
reach their networks are widely and readily available.1016  They cannot, at the same time, assert that all 
arrangements for delivering traffic to their end-user subscribers are individually negotiated with every 
edge provider.1017  Third, the record reflects that the majority of arrangements for traffic exchange are 

(Continued from previous page)  
2015) (AT&T Feb. 2, 2015 Ex Parte Letter) (asserting that broadband providers may decide on a case-by-case basis 
whether to service a particular end user, what connection speeds to offer, and at what price).
1011 See Federal-State Joint Bd. On Universal Serv., CC Docket No. 96-45, Order on Remand, 16 FCC Rcd 571, 
573-74, paras. 7-10 (2000), aff’d U.S.Telecom Ass’n v. FCC, 295 F.3d 1326, 1332-33 (D.C. Cir. 2002) (“[A] carrier 
offering its services only to a legally defined class of users may still be a common carrier if it holds itself out 
indiscriminately to serve all within that class.”); NARUC I, 525 F.2d at 641 (“One may be a common carrier though 
the nature of the service rendered is sufficiently specialized as to be of possible use to only a fraction of the total 
population.  And business may be turned away either because it is not of the type normally accepted or because the 
carrier’s capacity has been exhausted.”).  
1012 See Orloff v. FCC, 352 F.3d 415, 419-20 (D.C. Cir. 2003).  To the extent our prior precedents might suggest 
otherwise, we disavow such an interpretation in this context.
1013 See, e.g., AT&T Feb. 2, 2015 Ex Parte Letter at 7; Verizon Dec. 17, 2014 Ex Parte Letter at 7-9; Letter from 
Comcast to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 3-4 (filed Jan. 23, 2015) 
(Comcast Jan. 23, 2015 Ex Parte Letter).  Commission precedent “holds that a carrier will not be a common carrier 
‘where its practice is to make individualized decisions in particular cases whether and on what terms to serve.’”  
Universal Service First Report and Order, 12 FCC Rcd at 9178, para. 785.
1014 See, e.g., COMPTEL Feb. 19, 2015 Ex Parte Letter at 8.
1015 See, e.g., Comcast Reply at 38 n. 131 (“Netflix could have chosen from a number or routes, including routes 
through various transit providers and CDNs, to reach Comcast’s network.”); Cox Reply at 21 (“ ISPs interconnect 
with a variety of transit and [CDN] providers, ensuring that edge providers have multiple cost effective routes to 
choose from to reach each ISP’s customers.”); TWC Reply at 16 (“With countless partners from which to choose, 
content providers are not faced with a gatekeeper limiting their use of peering, transit, and CDN arrangements.”); id. 
at 18 (“TWC (like other ISPs) has substantial interconnection capacity available through a multiplicity of transit 
routes, and edge providers (rather than ISPs) control which routes their traffic will traverse.”); Suddenlink Reply at 7 
(“In today’s market, there are multiple paths across the backbone and into and out of operator networks.”); AT&T 
Reply at 100-101 (explaining that there are often dozens of different ways to deliver traffic onto the ISP’s network).
1016 See supra note 1015.
1017 See, e.g., NCTA Comments at 80-81; Verizon Dec. 17, 2014 Ex Parte Letter at 8-9; Comcast Comments at 36-
37; see also Vitelco v. FCC, 198 F.3d 921, 925 (1999) (“Noting that the Bureau had found that ‘AT&T–SSI would 
have to engage in negotiations with each of its customers on the price and other terms which would vary depending 
on the customers’ capacity needs, duration of the contract, and technical specifications,’ the Commission found that 
AT&T–SSI ‘will not sell capacity in the proposed cable indifferently to the public.’”).
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informal handshake agreements without formalized terms and conditions that would indicate any kind of 
individualized negotiations.1018  We recognize that there are some interconnection agreements that do 
contain more individualized terms and conditions.1019  However, this circumstance is not inherently 
different from similarly individualized commercial agreements for certain enterprise broadband services, 
which the Commission has long held to be common carriage telecommunications services subject to Title 
II.1020  That the individualized terms may be negotiated does not change the underlying fact that a 
broadband provider holds the service out directly to the public.  As discussed above, it must necessarily 
do so, in order to offer and provide its broadband Internet access service.  Further, we note that these 
types of individualized negotiations are analogous to other telecommunications providers whose customer 
service representatives may offer variable terms and conditions to customers in circumstances where the 
customer threatens to switch service providers.1021  We therefore find that the implied representation that 
broadband Internet access service providers will arrange for transport of traffic on and off their networks 
as part of the BIAS offering does not constitute private carriage.  As such, we find that broadband Internet 
access service is offered “directly to the public,” and falls within the definition of “telecommunications 
service.”1022  

c. Broadband Internet Access Service is Not an “Information Service”  

365. We further find that broadband Internet access service is not an information service.  The 
Act defines “information service” as “the offering of a capability for generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information via telecommunications . . 
. but does not include any use of any such capability for the management, control, or operation of a 
telecommunications system or the management of a telecommunications service.”1023  To the extent that 
broadband Internet access service is offered along with some capabilities that would otherwise fall within 
the information service definition, they do not turn broadband Internet access service into a functionally 
integrated information service.  To the contrary, we find these capabilities either fall within the 
telecommunications systems management exception or are separate offerings that are not inextricably 
integrated with broadband Internet access service, or both.

366. DNS Falls Within the Telecommunications Systems Management Exception to the 
Definition of Information Services.  As the Supreme Court spotlighted in Brand X, the Commission 

1018 See Letter from Chris Hutchins, Liberty Global, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, 
Attach. at 22 (filed Nov. 25, 2014) (“A survey by OECD, published in early 2013, reported that 99.51% of the 
142.210 surveyed Peering agreements were ‘handshake agreements’ in which the parties agreed to commonly 
understood terms without creating a written document.”); Google Feb. 20, 2015 Ex Parte Letter at 1-2.
1019 See, e.g., Letter from Kathryn A. Zachem, Senior Vice President, Regulatory and State Legislative Affairs, 
Comcast Corporation, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 8 (filed Jan. 30, 
2015).
1020 See infra para. 424.
1021 Cf. Orloff v. FCC, 352 F.3d 415 (D.C. Cir. 2003) (allowing individualized negotiation under sections 201 and 
202 of the Act).
1022 If an offering meets the definition of telecommunications service, then the service is also necessarily a common 
carrier service.  See Universal Service First Report and Order, 12 FCC Rcd at 9178, para. 785 (“We find that the 
definition of ‘telecommunications services’ in which the phrase ‘directly to the public’ appears is intended to 
encompass only telecommunications provided on a common carrier basis.”); U.S. Telecom Ass’n v. FCC, 295 F.3d 
at 1328-29 (noting that telecommunications carriers are limited to common carriers); Cable & Wireless, PLC, Order, 
12 FCC Rcd 8516, 8521, para. 13 (1997) (“[T]he definition of telecommunications services is intended to clarify 
that telecommunications services are common carrier services.”).
1023 47 U.S.C. § 153(24).
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predicated its prior conclusion that cable modem service was an integrated information service at least in 
part on the view that it “transmits data only in connection with the further processing of information.”1024  
That was so, under the theory of the Cable Modem Declaratory Ruling, because “[a] user cannot reach a 
third-party’s Web site without DNS, which (among other things) matches the Web site address the end 
user types into his browser (or ‘clicks’ on with his mouse) with the IP address of the Web page’s host 
server.”1025  The Commission had assumed without analysis that DNS, when provided with Internet access 
service, is an information service.  The Commission credited record evidence that DNS “enable[s] 
routing” and that “[w]ithout this service, Internet access would be impractical for most users.”1026  In his 
Brand X dissent, however, Justice Scalia correctly observed that DNS “is scarcely more than routing 
information, which is expressly excluded from the definition of ‘information service’” by the 
telecommunications systems management exception set out in the last clause of section 3(24) of the 
Act.1027  Thus, in his view, such functions cannot be relied upon to convert what otherwise would be a 
telecommunications service into an information service.  Therefore, consideration of whether DNS 
service falls within the telecommunications systems management exception could have been  
determinative in the Court’s outcome in Brand X, had it considered the question. 

367. Although the Commission assumed in the Cable Modem Declaratory Ruling—sub 
silentio—that DNS fell outside the telecommunications systems management exception,1028 Justice 
Scalia’s assessment finds support both in the language of section 3(24), and in the Commission’s 
consistently held view that “adjunct-to-basic” functions fall within the telecommunications systems 
management exception to the “information service” definition.1029  Such functions, the Commission has 

1024 Brand X, 545 U.S. at 998 (emphasis added); see generally Cable Modem Declaratory Ruling, 17 FCC Rcd at 
4821-23, paras. 37-38.   
1025 Brand X, 545 U.S. at 999; see Cable Modem Service Declaratory Ruling, 17 FCC Rcd at 4822-23, para. 38 
n.153 (noting that “[n]early every cable modem subscriber . . . accesses the DNS that is provided as part of the 
service” in connection with cable modem service communications). 
1026 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4821-22, para. 37 n.147 (internal citation omitted) (emphasis 
in original).  
1027 Brand X, 545 U.S. at 1012-13 (Scalia, J., dissenting) (citing 47 U.S.C. § 153(20) (defining “information 
service”)).  The definition of “information service” has since been moved from subsection 20 to subsection 24 of 
section 3 but has not itself been revised.  The telecommunications systems management exception in section 3(24) 
provides that the term “information service” “does not include” the use of any data processing, storage, retrieval or 
similar capabilities  “for the management, control, or operation of a telecommunications system or the management 
of a telecommunications service.”  47 U.S.C. § 153(24).  
1028 See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4822, para. 38 n.150 (containing a passing reference to 
the telecommunications systems management exception).  The Commission’s subsequent conclusions that wireline 
broadband services offered by telephone companies and broadband offered over power lines were unitary 
information services followed the same theory, also without any analysis of the telecommunications systems 
management exception.  See Wireline Broadband Classification Order, 20 FCC Rcd at 14864, para. 15; BPL-
Enabled Broadband Order, 21 FCC Rcd at 13284-87, paras. 5-9.
1029 See Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 
1934, as Amended, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed Rulemaking, 11 
FCC Rcd 21905, 21958, para. 107 (1996) (Non-Accounting Safeguards Order), recon., 12 FCC Rcd 2297, 2298-99, 
para. 2 (1997).  Throughout the history of computer-based communication, Title II covered more than just the 
simple transmission of data.  Some features and services that met the literal definition of “enhanced service,” but did 
not alter the fundamental character of the associated basic transmission service, were considered “adjunct-to-basic” 
and treated as basic (i.e., telecommunications) services even though they went beyond mere transmission.  See 
Computer II Final Decision, 77 FCC 2d at 421, para. 98; AT&T Corp. Petition for Declaratory Ruling Regarding 
Enhanced Prepaid Calling Card Services, Regulation of Prepaid Calling Card Services, WC Docket Nos. 03-133, 

(continued….)



Federal Communications Commission FCC 17-166

405

held:  (1) must be “incidental” to an underlying telecommunications service—i.e., “‘basic’ in purpose and 
use” in the sense that they facilitate use of the network; and (2) must “not alter the fundamental character 
of [the telecommunications service].”1030  By established Commission precedent, they include “speed 
dialing, call forwarding, [and] computer-provided directory assistance,”1031 each of which shares with 
DNS the essential characteristic of using computer processing to convert the number or keystroke that the 
end user enters into another number capable of routing the communication to the intended recipient.  
Similarly, traditional voice telephone calls to toll free numbers, pay-per-call numbers, and ported 
telephone numbers require a database query to translate the dialed telephone number into a different 
telephone number and/or to otherwise determine how to route the call properly,1032 and there is no doubt 

(Continued from previous page)  
05-68, Order and Notice of Proposed Rulemaking, 20 FCC Rcd 4826, 4831, para. 16 (2005), aff’d, AT&T Corp. v. 
FCC, 454 F.3d 329 (D.C. Cir. 2006).  Thus, the Commission’s definition of “basic services” (the regulatory 
predecessor to “telecommunications services”) includes, among other things, those intelligent features that run the 
network or improve its usefulness to consumers, such as a carrier’s use of “companding [compressing/expanding] 
techniques, bandwidth compression techniques, circuit switching, message or packet switching, error control 
techniques, etc. that facilitate economical, reliable movement of information does not alter the nature of the basic 
service.”  Computer II Final Decision, 77 FCC 2d at 420, para. 95; see also Computer III Phase I Order, 104 FCC 
2d at 968, para. 10 (“Data processing, computer memory or storage, and switching techniques can be components of 
a basic service if they are used solely to facilitate the movement of information.”).  Basic service can also include 
“memory or storage within the network . . . used only to facilitate the transmission of the information from the 
origination to its destination,” Computer II Final Decision, 77 FCC 2d. at 420, para. 95, and certain types of 
protocol processing.  Non-Accounting Safeguards Order, 11 FCC Rcd at 21957-58, para. 106, recon., 12 FCC Rcd 
at 2298-99, para. 2.  See generally CDT Comments at 15; Kendall Koning Comments at 28-29; Vimeo Reply at 10; 
Vonage Comments at 39.
1030 See North American Telecommunications Association Petition for Declaratory Ruling Under §64.702 of the 
Commission's Rules Regarding the Integration of Centrex, Enhanced Services, and Customer Premises Equipment, 
101 FCC 2d 349, 359-61, paras. 24, 27, 28 (1985) (NATA/Centrex Order).
1031  Non-Accounting Safeguards Order, 11 FCC Rcd at 21958, para. 107 n.245.  See also NATA/Centrex Order, 101 
FCC 2d at 360, para. 26 (“In the case of speed dialing and call forwarding, the stored telephone numbers specified 
by the customer and the customer’s interaction with that stored information serve but one purpose: facilitating 
establishment of a transmission path over which a telephone call may be completed. . . .  When a customer uses 
directory assistance, that customer accesses information stored in a telephone company data base. . . .  An offering 
of access to a data base for the purpose of obtaining telephone numbers may be offered as an adjunct to basic 
telephone service.”).
1032 See, e.g., Telephone Number Portability, CC Docket No. 95-116, Notice of Proposed Rulemaking, 10 FCC Rcd 
12350, 12354, para. 10 (1995) (“[T]elephone numbers with certain NPA codes [such as 800, 900, and 500] are 
portable between geographic locations because the IXCs are able to ‘map’, or translate, the dialed, non-geographic 
number into a geographic number.”); Telephone Number Portability, CC Docket No. 95-116, Second Report and 
Order, 12 FCC Rcd 12281, 12287-88, para. 8 (1997) (“Carriers routing telephone calls to customers who have 
ported their telephone numbers from one carrier to another query the local Service Management System (SMS) 
database to obtain the location routing number that corresponds to the dialed telephone number.  This database 
query is performed for all calls to switches from which at least one number has been ported.  Based on the location 
routing number, the querying carrier then would route the call to the carrier serving the ported number.”) (citations 
omitted); Application of Bellsouth Corporation, Bellsouth Telecommunications, Inc., and Bellsouth Long Distance, 
Inc., for Provision of In-Region, Interlata Services In Louisiana, CC Docket No. 98-121, Memorandum Opinion and 
Order, 13 FCC Rcd 20599, para. 275 n.858 (1998) (under an initial, interim form of local number portability, “the 
carrier that originally served the called customer redirects the telephone calls by translating the dialed number to a 
new transparent number associated with the acquiring carrier’s switch, essentially placing a second telephone call to 
the customer’s new location”); Numbering Resource Optimization, CC Docket No. 99-200, Report and Order and 
Further Notice of Proposed Rulemaking, 15 FCC Rcd 7574, 7623, para. 118 n.242 (2000) (“[T]o facilitate proper 
network routing in a thousands-block number pooling environment, every service provider’s existing LNP SCP 
database within the pooling area would store specific LRN routing information for thousand number blocks within 

(continued….)



Federal Communications Commission FCC 17-166

406

that the inclusion of that functionality does not somehow convert the basic telecommunications service 
offering into an information service.1033

368. Citing language from a staff decision to the effect that adjunct-to-basic functions do not 
include functions that are “useful to end users, rather than carriers,”1034 AT&T argues that DNS must fall 
outside of the telecommunications systems management exception because “Internet access providers use 
DNS functionality not merely (or even primarily) to ‘manage’ their networks more efficiently, but to 
make the Internet as a whole easily accessible and convenient for their subscribers.”1035  We disagree.  
The particular function at issue in the cited staff decision—the “storage and retrieval of information that 
emergency service personnel use to respond to E911 calls”—was not instrumental in placing calls or 
managing the communications network, but simply allowed certain telecommunications consumers (E911 
answering centers and first responders) to identify the physical location of the distressed caller in order to 
render assistance, a benefit to be sure, but one unrelated to telecommunications.1036  By contrast, DNS—
like the speed dialing, call forwarding, and computer-provided directory assistance functions that already 
have been definitively classified as falling within the telecommunications systems management exception 
to section 3(24)— allows more efficient use of the telecommunications network by facilitating accurate 
and efficient routing from the end user to the receiving party.1037  

369. AT&T’s other arguments regarding DNS also fail.  Contrary to its suggestion,1038 the fact 
that the analogous speed dialing, call forwarding, and computer-provided directory assistance functions 
that the Commission has designated as falling within the telecommunications systems management 
exception were adjunct to “legacy telephone (‘basic’) services” rather than to “Internet-based services” 
provides no basis to discard the logic of that analysis in the broadband context.  Nor are we persuaded by 

the same NXX.  In addition, each service provider’s LNP mechanism would query its database for calls to pooled 
numbers allocated to other service providers.”).
1033 Consider also the role that telephone operators traditionally played in routing telephone calls.  Traditional 
telephony required a telephone operator to route and place calls requested by the customer.  We do not believe that 
anyone would argue that such arrangements would turn traditional telephone service into an information service.
1034 Petitions for Forbearance from the Application of Section 272 of the Communications Act of 1934, As Amended, 
to Certain Activities, Bell Operating Companies, CC Docket No. 96-149, Memorandum Opinion and Order, 13 FCC 
Rcd 2627, 2639, para. 18 (Com. Car. Bur. 1998) (1998 272 Forbearance Order).
1035 AT&T Reply at 39-40 (emphasis in original).  
1036 1998 272 Forbearance Order, 13 FCC Rcd at 2638-39, para. 18 & n.70.
1037 See, e.g., Vimeo Reply at 10 (“DNS’ analog equivalents—the old-time switchboard, live operator, directory 
assistance, or a phone book—never made Ma Bell an ‘information service.’”); CDT Comments at 14.  
Notwithstanding the close resemblance between DNS and these features that the Commission previously has found 
to be within the telecommunications systems management exception, USTelecom contends that “DNS does not 
manage or control a telecommunications system or a telecommunications service.”  USTelecom Reply at 32.  As 
with call forwarding, speed dialing, and computer-provided directory assistance, however, DNS manages the 
network in the sense of facilitating efficient routing and call completion.  In any event, even if DNS were not viewed 
as facilitating network management, it clearly would fall within the exception as a capability used for the “operation 
of a telecommunications system.”  47 U.S.C. § 153(24).  Responding to assertions in one of the dissenting 
statements, (Pai Dissent at 36-37), we expressly find this rationale applies equally to other services that arguably 
serve the interests of subscribers, such as, for example, caching.  While these services do provide a benefit to 
subscribers in the form of faster, more efficient service, they also serve to manage the network by facilitating 
efficient retrieval of requested information, reducing a broadband provider’s costs in the provision of the service.  In 
addition, caching and other services which provide a benefit to subscribers, like DNS, also serve as a capability used 
for the operation of a telecommunications system by enabling the efficient retrieval of information.
1038 AT&T Reply at 38.
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AT&T’s observation that DNS systems provide additional “reverse look-up” functions (i.e., converting a 
numeric IP address into a domain name) that are “analogous to (though far more sophisticated than) 
‘reverse directory assistance’” services that were deemed to be enhanced services in the legacy circuit-
switched telephone service environment.1039  Even assuming, arguendo, that such “reverse look-up” 
functions were analogous, we do not believe that the inclusion of such functionality would convert what 
was otherwise a telecommunications service into an information service.  As the Supreme Court 
recognized, an entity may not avoid Title II regulation of its telecommunications service simply by 
packaging that service with an information service.1040  As the Court explained, “a telephone company 
that packages voice mail with telephone service offers a transparent transmission path—telephone 
service—that transmits information independent of the information-storage capabilities provided by voice 
mail.  For instance, when a person makes a telephone call, his ability to convey and receive information 
using the call is only trivially affected by the additional voice-mail capability.”1041  Likewise, we find that 
to the extent a DNS “reverse look-up” functionality is included with the offering of broadband Internet 
access service, the service itself—the transmission of data to and from all or substantially all Internet 
endpoints—is only trivially dependent on, if at all, the “reverse look-up” function cited by AT&T.  We 
find that this analysis applies equally to the DNS “assist capabilities” cited by AT&T, in which the 
provider’s DNS functionality may also be used occasionally to guess what a user meant when she 
mistyped an address.1042    

370. Although we find that DNS falls within the telecommunications systems management 
exception, even if did not, DNS functionality is not so inextricably intertwined with broadband Internet 
access service so as to convert the entire service offering into an information service.  First, the record 
indicates that “IP packet transfer does work just as well without DNS, but is simply less useful, just as a 
telephone system is less useful without a phone book.”1043  Indeed, “[t]here is little difference between 
DNS support offered by a broadband Internet access provider and the 411 directory service offered by 
many providers of telephone service.  Both allow a user to discover how to reach another party, but no 
one argued that telephone companies were not providing a telecommunications service because they 
offered 411.”1044  Second, the factual assumption that DNS lookup necessarily is provided by the 
broadband Internet access provider is no longer true today, if it ever was.  While most users rely on their 
broadband providers to provide DNS lookup,1045 the record indicates that third-party-provided-DNS is 
now widely available,1046 and the availability of the service from third parties cuts against a finding that 

(Continued from previous page)  
1039 Id. at 41.
1040 Brand X, 545 U.S. at 997-98 (citing Federal-State Joint board on Universal Service, 13 FCC Rcd 11501, 11530, 
para. 60 (1998)).
1041 Brand X, 545 U.S. at 998.
1042 See AT&T Reply at 40-41.  In the context of voice telephone service, the Commission has recognized that the 
availability of reverse directory capability does not transform that service from a telecommunications service into an 
information service.  See, e.g., Regulation of Prepaid Calling Card Services, WC Docket No. 05-68, Declaratory 
Ruling and Report and Order, 21 FCC Rcd 7290, 7294-96, paras. 11-17 (2006) (finding that the ability of callers to 
access functions such as a reverse directory service did not convert calling card services from telecommunications 
services into information services).
1043 Cherry and Peha Dec. 22, 2014 Ex Parte at 6.
1044 Id. at 7.
1045 See AT&T Comments at 48; Comcast Comments at 58.
1046 See, e.g., AARP Comments at 11; CDT Comments at 14 (“DNS service, much like e-mail, web-hosting, and the 
other services discussed above, is available from third-party sources.  Google Public DNS processes about 130 
billion queries per day.  OpenDNS likewise processes over 50 billion daily.  Internet users are free to use the DNS 
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Internet transmission and DNS are inextricably intertwined, whether or not they were at the time of the 
Commission’s earlier classification decisions.1047  In any event, the fact that DNS may be offered by a 
provider of broadband Internet access service does not affect our conclusion that the telecommunications 
is offered directly to the public.

371. Accordingly, we now reconsider our prior analysis and conclude for two reasons that the 
bundling of DNS by a provider of broadband Internet access service does not convert the broadband 
Internet access service offering into an integrated information service.1048  This is both because DNS falls 
within the telecommunications systems management exception to the definition of information service 
and because, regardless of its classification, it does not affect the fundamental nature of broadband 
Internet access service as a distinct offering of telecommunications.

372. Caching Falls Within the Telecommunications Systems Management Exception.  
Opponents of revisiting the Commission’s earlier classification decisions also point to caching as another 
feature of broadband Internet access service packages that the Commission relied upon to find such 
packages to be information services.1049  In the Cable Modem Declaratory Ruling, the Commission 
described caching as “the storing of copies of content at locations in the network closer to subscribers 
than their original sources.”1050  While the Commission noted the caching function in the Cable Modem 
Declaratory Ruling, it did not rely on the caching function (as opposed to the DNS capability) as a basis 
for its classification determination.1051  When offered as part of a broadband Internet access service, 

(Continued from previous page)  
provider of their choice, and switching between them does not require altering any aspect of the Internet access 
service itself.  Users need only quickly update a single setting in their operating system’s Internet preferences to 
point DNS requests to another server.”); Kendall Koning Comments at 29; Public Knowledge Comments at 78.  To 
be clear, we do not find that DNS is a telecommunications service (or part of one) when provided on a stand-alone 
basis by entities other than the provider of Internet access service.  In such instances, there would be no 
telecommunications service to which DNS is adjunct, and the storage functions associated with stand-alone DNS 
would likely render it an information service.  See Petition for Declaratory Ruling that Pulver.Com’s Free World 
Dialup Is Neither Telecommunications nor a Telecommunications Service, WC Docket No. 03-45, Memorandum 
Opinion and Order, 19 FCC Rcd 3307, 3315, para. 13 (2004) (when computer processing functions falling within 
the telecommunications systems management exception are offered on a stand-alone basis, they are not 
“transformed into telecommunications services”).
1047 See Cherry and Peha Dec. 22, 2014 Ex Parte at 7.
1048 See, e.g., CDT Comments at 15 (stating that “the services cited in the Cable Modem Order are all either wholly 
separable and available from third parties; so directed at routing and other critical network functionality as to be 
considered analogous to adjunct-to-basic services; or, in the case of DNS lookup, both”).  We also observe that add-
on services to DNS, such as DNS security extensions, do not convert BIAS into an information service.  DNS 
security extensions provide authentication that the messages sent between DNS servers, and between a DNS server 
and a DNS client, are not altered.  As such, DNS security extensions facilitate accurate DNS information, and, like 
DNS itself, are incidental to BIAS, and do not alter the fundamental character of BIAS.  We accordingly disagree 
with the contrary interpretation of the role of DNS security extensions described in one of the dissenting statements.  
Pai Dissent at 35-37.  
1049 See, e.g., Bright House Reply at 6-7; AT&T Reply at 54.
1050 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4810 n.76.
1051 Compare Cable Modem Declaratory Ruling, 17 FCC Rcd at 48909-10, para. 17 & n.76 (identifying caching as 
part of the Internet connectivity function) with id. at 4822, para. 38 (identifying other functionality—but not 
caching—as a basis for the ultimate information service classification).  To the extent that Brand X can be read as 
reaching a different conclusion, we find the Court’s characterization of “caching” as enabling “subscribers [to] reach 
third-party Web sites via the World Wide Web, and browse their contents, [only] because their service provider 
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caching, like DNS, is simply used to facilitate the transmission of information so that users can access 
other services, in this case by enabling the user to obtain “more rapid retrieval of information” through the 
network.1052  Thus, it falls easily within the telecommunications systems management exception to the 
information service definition.  We observe that this caching function provided by broadband providers as 
part of a broadband Internet service, is distinct from third party caching services provided by parties other 
than the provider of Internet access service (including content delivery networks, such as Akamai), which 
are separate information services.1053

373. Other Features Within the Telecommunications Systems Management Exception.  
Opponents raise, as well, a variety of new network-oriented, security-related computer processing 
capabilities that are used to address broader threats to their broadband networks and customers, including 
the processing of Internet traffic to check for worms and viruses and features that block access to certain 
websites.1054  They claim that, as with DNS, a consumer cannot utilize the service without also receiving 
many of these security mechanisms.  Whether or not a consumer necessarily must utilize security-related 
blocking functions when using a provider’s broadband Internet access service, we find that, like DNS and 
caching, such capabilities provide telecommunications systems management functions that do not 
transform what otherwise would be a telecommunications service into an information service.  Some 
security functions, e.g., blocking denial of service attacks, fall within the telecommunications systems 
management exception because they are used exclusively for the management, control, or operation of the 

offers the capability for . . . acquiring, [storing] . . . retrieving [and] utilizing information” to be technically 
inaccurate.  See Brand X, 545 U.S. at 999-1000 (internal quotations omitted).
1052 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4810 n.76.  Caching is akin to a “store and forward 
technology [used] in routing messages through the network as part of a basic service.”  See Computer II Final 
Decision, 77 FCC 2d at 421, para. 97 n.35 (emphasis omitted).  See, e.g., CDT Comments at 14 (“Caching, too, 
meets the criteria for an adjunct-to-basic service that should not turn an otherwise telecommunications service into 
an information service.  This function involves simply re-routing traffic to alternate copies of websites stored closer 
to the subscriber.  Its purpose is to reduce network congestion and improve the perceived speed of users’ 
connections.  It does not alter the information or provide access to information other than that requested by 
subscribers.  In short, it is simply a technical tool to speed network performance.”).   
1053 Third party “content delivery networks” provide extensive caching services.  See Akamai Comments at 3 
(explaining that it deploys its technologies deep in the networks of last-mile broadband Internet providers and 
caches content locally, and stating that it has deployed  approximately 150,000 servers in thousands of locations 
inside over 1,200 global networks located in over 650 cities and 92 countries); Akamai, Facts & Figures, 
http://www.akamai.com/html/about/facts_figures.html (last visited Jan. 2, 2015) (“Akamai delivers daily Web traffic 
reaching more than 15 Terabits per second.”).
1054 See, e.g., AT&T Comments at 48-49 (explaining that it includes, as part of its residential broadband service, 
“security screening, spam protection, pop-up blockers, parental controls, email with virtually unlimited storage, 
instant messaging with enhanced voice communication, a streaming music service, access to programing content, 
on-the-go access to the entire national AT&T Wi-Fi Hot Spot network, and the att.net Toolbar for quick access back 
to a customer’s homepage, email, search, games, videos, music, and AT&T support tools”); Comcast Comments at 
57; Verizon Comments at 59-60; NCTA Comments at 34-35; TWC Comments at 12 (stating that TWC also 
provides “highly valued tools such as security screening, spam protection, anti-virus and anti-botnet technologies, 
pop-up blockers, parental controls, online email and file storage, and a customizable home page for each user”); T-
Mobile Comments at 20 (arguing that the transition to LTE and, more generally, to IP-based mobile networks 
exposes mobile networks to new and rapidly evolving security threats, and that “[s]uch threats require the use of 
network intelligence and visibility into real-time traffic patterns to improve detection of malicious attacks and 
accidental traffic floods, as well as scalable, distributed, and automated security tools for discovery and remediation 
of problems.  These tools tightly integrate processing and transmission functions”); CenturyLink Comments at 44-
45; Charter Comments at 14-15; ACA Comments at 54-60; USTelecom Comments at 26-27; USTelecom Reply at 
29. 
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telecommunications system.  Many such network security functions are analogs of outbound and inbound 
“call blocking” services, such as those blocking calls to 900 and 976 numbers and those blocking calls 
from telemarketers, that have always been considered adjunct-to-basic with respect to voice telephony.1055  
Other security functions—firewalls and parental controls, for example—either fall within the 
telecommunications systems management exception because they are used exclusively for management 
of the telecommunication service or are separable information services that are offered by providers other 
than providers of broadband Internet access service.  Such security features simply filter out unwanted 
traffic, and do not alter the fundamental character of the underlying telecommunications service offered to 
users.1056  All of these functions ensure that users can use other Internet applications and services without 
worrying about interference from third parties.    

374. CTIA contends that the integration between transmission and processing that 
characterizes mobile broadband Internet access service requires that it be classified as an information 
service, and notes that such integration is essential “whether a user is browsing a website, engaged in 
mobile video conferencing, or undertaking any of the myriad other activities made possible by mobile 
broadband.”1057  We find that that, rather than transforming what otherwise would be a 
telecommunications service into an information service, the functions CTIA describes fall within the 
telecommunications management exception because they serve to facilitate the transmission of 
information and allow mobile subscribers to make use of other Internet applications and services.  Other 
commenters contend that broadband providers’ assignment of Internet Protocol (IP) addresses is also an 
information service that renders broadband Internet access service an information service.1058  We 
disagree.  IP address assignment is akin to telephone number assignment, making a user’s computer 
locatable by other users on the network.1059  Thus, this function serves to enable the transmission of 
information for the use of other services.1060  The fact that the end user’s equipment must periodically 
obtain an IP address from the broadband provider’s server does not change the fundamental purpose of 
the service.  It is analogous to adjunct-to-basic services that the Commission has held fall squarely within 
the telecommunications systems management exception.1061

375. Finally, Comcast asserts that “with the rise of IPv6 as the eventual replacement for IPv4 
as the protocol for identifying and routing Internet content, Comcast and other [providers] also now 
provide the functionality necessary to transform an IPv4 address into an IPv6 address (and vice versa),” a 
“processing function” it claims is “part and parcel of broadband Internet access service.”1062   We 
conclude that, as with DNS functions, the IP conversion functionality is akin to traditional adjunct-to-

1055 Non-Accounting Safeguards Order, 11 FCC Rcd at 21958, para. 107 n.245.
1056 See, e.g., CDT Comments at 14-15 (“Like caching, [network security, network monitoring, capacity 
management, and troubleshooting] are intended to preserve a fast, uncongested, working network. They are most 
often largely invisible to consumers, in the sense that most consumers are unaware of how they relate to their 
connection; rather, these activities are simply part and parcel of running a network.  To the extent that security 
services are aimed at securing subscribers’ computers and not the network itself, they are typically offered as 
optional services amid a sea of third-party anti-virus and anti-malware competitors.”).
1057 CTIA Reply at 49.
1058 See, e.g., TWC Comments at 12.
1059 See Cherry and Peha Dec. 22, 2014 Ex Parte at 7.
1060 See, e.g., Independent Documentary Association Reply at 9; Cherry and Peha Dec. 22, 2014 Ex Parte at 7.
1061 See supra note 1029.
1062 Comcast Reply at 22 (internal quotation omitted); see also Verizon Comments at 60-61.
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basic services, which fall under the telecommunications systems management exception.1063  As discussed 
above, such functions must be “incidental” to an underlying telecommunications service, and must not 
alter the fundamental character of the telecommunications service.  We find that the conversion of IPv4 to 
IPv6 and vice versa does not alter the information being transmitted, but rather enables the transmission 
of the information, analogous to traditional voice telephone calls to toll free numbers, pay-per-call 
numbers, and ported telephone numbers that require a database query to translate the dialed telephone 
number into a different telephone number and/or to otherwise determine how to route the call properly.1064  
As with these traditional services, the inclusion of this functionality does not somehow convert the basic 
telecommunications service offering into an information service.

376. Broadband Internet Access Service Is Not Inextricably Intertwined With Add-On 
Information Services.  Some commenters contend that broadband Internet access service must be a 
functionally integrated information service because it is offered in conjunction with information services, 
such as cloud-based storage services, email, and spam protection.1065  We find that such services are not 
inextricably intertwined with broadband transmission service, but rather are a “product of the [provider’s] 
marketing decision not to offer the two separately.”1066  The transmission service provided by broadband 
providers is functionally distinguishable from the Internet application add-ons they provide.1067  Service 
providers cannot avoid the scope of Title II merely by bundling broadband Internet access service with 
information services.  As the Supreme Court majority in Brand X recognized, citing the Stevens Report, 
“a company ‘cannot escape Title II regulation’” of a telecommunications service “‘simply by packaging 
that service with voice mail’” or similar information services.1068

377. We find that these services identified in the record—email, cloud-based storage, and 
spam protection—are separable information services.  We conclude that e-mail accounts and cloud-based 
storage provided along with broadband Internet access services are akin to voicemail services offered 
along with traditional telephone service.  As the Court found, “a telephone company that packages voice 
mail with telephone service offers a transparent transmission path—telephone service—that transmits 
information independent of the information-storage capabilities provided by voicemail. . . . [W]hen a 
person makes a telephone call, his ability to convey and receive information using the call is only trivially 

1063 See supra note 1029. 
1064 See supra note 1032.
1065 See, e.g., Verizon Comments at 59-60 (describing how it now integrates additional features into its broadband 
offerings, including “cloud-based services” and “caching servers and CDNs that store media content to enable 
consumers to access that content at faster speeds”); AT&T Comments at 48-49; TWC Comments at 12; NCTA Dec. 
23, 2014 Ex Parte Letter at 10-11.
1066 See Brand X, 545 U.S. at 1009, n.4 (Scalia, J., dissenting); see also, e.g., Free Press Comments at 66-67; AARP 
Comments at 11; CDT Comments at 10; Cherry and Peha Dec. 22, 2014 Ex Parte at 6, 8.
1067 See, e.g., WGAW Reply at 33 (“While BIAPs sometimes bundle this telecommunications capability with true 
information services—such as email services, web-hosting, newsgroups, or anti-virus software—those services are 
not fundamental to the BIAS service itself.  Consumers can and often do obtain those information services from 
third parties.  But more importantly, the BIAS service’s functionality would in no way be diminished if a provider 
failed to provide any of those services, and it is unclear that most subscribers would even notice their absence.”); 
CDT Comments at 11; Free Press Comments at 66-67; AARP Comments at 11.  
1068 Brand X, 545 U.S. at 997-98 (quoting Stevens Report, 13 FCC Rcd at 11530, para. 60); see also Independent 
Data Communications Manuf. Ass’n, Inc., Memorandum Opinion and Order, 10 FCC Rcd 13717, 13723, paras. 42, 
44-45 (Com. Car. Bur. 1995) (rejecting the argument that AT&T’s bundling of enhanced protocol conversion with 
basic frame relay service renders the whole service an enhanced service).
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affected by the additional voice-mail capability.”1069  Likewise, the broadband Internet access service that 
consumers purchase is only trivially affected, if at all, by the e-mail and cloud-based storage 
functionalities that broadband providers may offer with broadband Internet access service.1070  Finally, 
security functions such as spam blocking are add-ons to separable information services such as email, and 
are themselves separable information services.

378. It is also notable that engineers view the Internet in terms of network “layers” that 
perform distinct functions.1071  Each network layer provides services to the layer above it.1072  Thus the 
lower layers, including those that provide transmission and routing of packets, do not rely on the services 
provided by the higher layers.  In particular, the transmission of information of a user’s choosing (which 
is a service offered by lower layers) does not depend on add-on information services such as cloud-based 
storage services, email,  or spam protection (which are services offered at the application layer).  Also, 
application layer services that fall within the telecommunications management exception (e.g., DNS, 
caching, or security services offered as part of broadband Internet access service) similarly do not depend 
on add-on information services.  As such, add-on information services are separated from the functions, 
like DNS, that facilitate transmission, and are not “inextricably intertwined” with broadband Internet 
access services.  

379. Other recent developments also show that consumers’ use of today’s Internet to access 
content and applications is not inextricably intertwined with the underlying transmission component.  For 
instance, consumers are increasingly accessing content and applications on the Internet using Wi-Fi-only 
devices that take advantage of Wi-Fi hotspots not provided by the consumer’s underlying broadband 
service provider.1073  Similarly, consumers can sometimes use Wi-Fi-enabled smartphones not only to 
access the Internet via their service provider’s  mobile broadband network or Wi-Fi hotspots, but also 
using Wi-Fi hotspots offered by premises operators.  Further, many consumers purchase content that can 
be accessed over any of a number of different transmission paths and devices over the Internet – for 
example, video over a fixed broadband connection to a flat-screen television, or over a Wi-Fi router 
connected to a fixed broadband connection to a tablet, or over a mobile broadband network to a 
smartphone.  

380. In addition, countless third parties are now embedding electronics, software, sensors, and 
other forms of connectivity into a wide variety of everyday devices, such as wearables, appliances, 
thermostats, and parking meters that rely on Internet connectivity to provide value to the American 
consumer,1074 including through mHealth, Smart Grid, connected education, and other initiatives.1075  The 

1069 Brand X, 545 U.S. at 998.
1070 See supra Section IV.C.2.
1071 See, e.g., Douglas Sicker & Joshua Mindel, Refinements of a Layered Model for Telecommunications Policy, 1 J. 
Telecomm. & High Tech L. 69, 86-88 (2002); Rob Frieden, Adjusting the Horizontal and Vertical in 
Telecommunications Regulation: A Comparison of the Traditional and a New Layered Approach, 55 Fed. Comm. 
L.J. 207 (2003).
1072 See, e.g., Andrew S. Tanenbaum & David J. Wetherall, Computer Networks,  29 (Prentice-Hall, 5th ed. 2011) 
(“The purpose of each layer is to offer certain services to the higher layers while shielding those layers from the 
details of how the offered services are actually implemented.  In a sense, each layer is a kind of virtual machine, 
offering certain services to the layer above it.”).
1073 See, e.g., OTI Comments at 27-28.
1074 See, e.g., Consumer Reports, What Is The Internet of Things, and Why Should You Care? (Aug. 14,2014), 
http://www.consumerreports.org/cro/news/2014/08/what-is-the-internet-ofthings/index.htm (describing the Internet 
of Things and predicting its widespread adoption by consumers in the near future); Cisco, The Zettabyte Era: Trends 
and Analysis at 1 (June 10, 2014), http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-

(continued….)

http://www.consumerreports.org/cro/news/2014/08/what-is-the-internet-ofthings/index.htm
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/VNI_Hyperconnectivity_WP.html


Federal Communications Commission FCC 17-166

413

growth of the Internet of Things is yet another clear indication that devices and services that consumers 
use with today’s Internet are not inextricably intertwined with the underlying transmission component.   

381. Finally, we observe that the Commission itself recognized in 2005 that the “link” 
between the transmission element of broadband Internet access service and the information service was 
not inextricable.  Specifically, the 2005 Wireline Broadband Classification Order granted wireline 
broadband providers the option of offering the transmission component of broadband Internet access as a 
distinct common carrier service under Title II on a permissive basis,1076 and a large number of rural 
carriers have exercised this option for nearly a decade.1077  As NTCA explains, “[t]he fact that the 
Commission recognized as far back as 2005 that the transmission component could be separated out, and 
the fact that it has been separated out and offered separately on a tariffed basis by a large number of 
carriers undercuts any argument” that the transmission service and the services that ride atop that service 
are inextricably intertwined.1078  Further, the 2007 Wireless Broadband Classification Order permitted 
providers of mobile broadband Internet access service to offer the “transmission component [of wireless 
broadband Internet access service] as a telecommunications service.1079              

d. Opponents’ Remaining Challenges Are Insubstantial  

382. Some commenters contend that our ruling is contrary to a Congressional intent for 
keeping the Internet unregulated.1080  We are not, however, regulating the Internet, per se, or any Internet 
applications or content.  Rather, our reclassification of broadband Internet access service involves only 
the transmission component of Internet access service.  As the D.C. Circuit has explained, “Congress did 
not choose between” competing “market-based” and “common-carrier, equal access” philosophies for 
broadband regulation; rather, “the FCC possesses significant, albeit not unfettered, authority and 
discretion to settle on the best regulatory or deregulatory approach to broadband—a statutory reality that 
assumes great importance when parties implore courts to overrule FCC decisions on this topic.”1081  We 
recognize that the Commission’s previous classification decisions concluded that classifying broadband 
Internet access service as an information service would “establish a minimal regulatory environment” that 
would promote the Commission’s goal of “ubiquitous availability of broadband to all Americans.”1082  We 
do not today abandon that goal but instead seek to promote it through a “light-touch” regulatory 
framework for broadband Internet access services under Title II.  As noted earlier, there will be no rate 

networking-index-vni/VNI_Hyperconnectivity_WP.html (describing the “tangible growth” of the next wave of the 
Internet in which people, processes, data, and things connect to the Internet and each other).
1075 See, e.g., GSMA Connected Life, Understanding the Internet of Things (July 2014) (discussing how the Internet 
of Things has the potential to improve energy efficiency, security, health, education and other aspects of daily life).
1076 See Wireline Broadband Classification Order, 20 FCC Rcd at 14900-903, paras. 89-95.
1077 See Free Press Comments at 46; Free Press Reply at 30; NTCA Comments at 9; NTCA Reply at 7-8.
1078 NTCA Reply at 8; see also NTCA Comments at 9-10.
1079 Wireless Broadband Classification Order, 22 FCC Rcd at 5913, para. 32.
1080 See, e.g., USTelecom Reply at 25-26; Alcatel-Lucent Comments at 8;  Free State Comments at 20 (“Congress 
did not intend for the Commission to subject broadband ISPs to Title II regulations.  Nor did Congress intend for the 
Commission to use its forbearance authority as a loophole to evade Congress’ intent to facilitate deregulatory 
approaches.”).
1081 Ad Hoc Telecommunications Users Committee v. FCC, 572 F.3d 903, 906-07 (D.C. Cir. 2009) (citing 47 U.S.C. 
§ 1302).
1082 Wireline Broadband Classification Order, 20 FCC Rcd at 14855, para. 1; Wireless Broadband Classification 
Order, 22 FCC Rcd at 5902, para. 2.

http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/VNI_Hyperconnectivity_WP.html
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regulation, no unbundling of last-mile facilities, no tariffing, and a carefully tailored application of only 
those Title II provisions found to directly further the public interest in an open Internet.1083       

383. Several commenters argue that we should rely exclusively on industry self-regulation to 
promote the policies discussed above.1084  While we applaud voluntary industry initiatives, we find the 
self-regulation option to be lacking in a number of respects.  First, for the reasons discussed in our 
forbearance analysis in Section IV, we find that applying the few provisions in Title II necessary to 
implement the policy objectives identified above is in the public interest.  We conclude that in the absence 
of credible Commission authority to step in when necessary in the public interest, voluntary measures will 
prove inadequate.  Second, even the best-intentioned voluntary regulation initiatives are more likely to 
protect consumers when there is an expert agency that can provide a backstop to inadequate industry 
action that may result from collective action or coordination problems beyond any single firm’s 
control.1085

384. Other commenters argue that classifying broadband Internet access service as a 
telecommunications service would impermissibly compel providers of broadband Internet access service 
to operate as common carriers.1086  This argument misconstrues the nature of our ruling.  Our decision to 
classify broadband Internet access service as a telecommunications service subject to the requirements of 
Title II derives from the characteristics of this service as it exists and is offered today.  We do not 
“require” that any service “be offered on a common carriage basis,”1087 but rather identify an existing 
service that is appropriately offered on a common carriage basis “by virtue of its functions,”1088 as 
explained in detail above.  Our classification decision is easily distinguished from the rules struck down 
in Midwest Video II, as those rules impermissibly attached common carrier obligations to services the 
Commission plainly lacked statutory authority to regulate in this manner.1089  Congress has not spoken 
directly to the regulatory treatment of broadband Internet access services.  Our classification of these 
services as telecommunications services is a permissible exercise of our delegated authority, one which 
we have adequately justified and defended based on the record before us.  Because we have appropriately 
classified these services as telecommunications services, we do not run afoul of the Act’s provision that a 
“telecommunications carrier shall be treated as a common carrier under this Act only to the extent that it 
is engaged in providing telecommunications services.”1090  We thus reject the argument that our ruling 

1083 See also infra Section IV.C.5 (discussing the effects of our classification decision on investment and innovation 
in the Internet ecosystem).
1084 See, e.g., CenturyLink Comments at 72 (asserting that because of concerns about the Commission’s legal 
authority in this area, the Commission should “consider seeking first to address issues via referrals to appropriate 
technical advisory groups”); Roslyn Layton Comments at 18-19 (asserting that the Commission should eschew new 
rules and pursue a multi-stakeholder governance model backed by the FTC's antitrust authority); Bright House 
Comments at 26-27; Comcast Comments at 70; Verizon Comments at 17; Telefonica Internacional USA Comments 
at 6; TechFreedom & ICLE Legal Comments at 99-100. 
1085 See, e.g., Mark Cooper/CFA Comments at 3 (arguing that it is “a mistake to believe that [multi-stakeholder, self-
regulatory institutions] would have succeeded without the strong action of the FCC to create and preserve the space 
of freedom for entrepreneurial experimentation”).
1086 See Verizon Title II White Paper at 1-5; NCTA Dec. 23, 2014 Ex Parte Letter at 11-12; Letter from Gary L. 
Phillips, AT&T, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 and 10-127 (filed Feb. 2, 2015). 
1087 Verizon Title II White Paper at 4.
1088 See NARUC I, 525 F.2d at 644.
1089 FCC v. Midwest Video Corp., 440 U.S. 689, 705 (1979) (Midwest Video II); see also Verizon, 740 F.3d at 651-
52 (discussing Midwest Video II).  
1090 47 U.S.C. § 153(51).
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impermissibly compels common carriage. 

385. Commenters also argue that the classification of broadband Internet access service as a 
telecommunications service results in this service being classified as both a telecommunications service 
and an information service, in violation of Congressional intent.1091  We agree with commenters that these 
are best construed as mutually exclusive categories, and our classification ruling appropriately keeps them 
distinct.  In classifying broadband Internet access service as a telecommunications service, we conclude 
that this service is not a functionally integrated information service consisting of a telecommunications 
component “inextricably intertwined” with information service components.  Rather, we conclude, for the 
reasons explained above, that broadband Internet access service as it is offered and provided today is a 
distinct offering of telecommunications and that it is not an information service.  As further explained 
above, any functional integration of DNS or caching with broadband Internet access service does not 
disrupt this classification, as both of those functions fall within the “telecommunications systems 
management exception” to the definition of an information service.1092  Nor does the mere “packaging” of 
information services such as email with broadband Internet access service convert the latter into an 
information service.1093  Our classification of broadband Internet access service therefore does not create 
any definitional inconsistency. 

386. We also reject the argument1094 that the classification of broadband Internet access service 
as an information service is implicit in the definition of “interactive computer service” set forth in section 
230 of the Communications Act, a provision focused on the blocking and screening of offensive 
material.1095  We find it unlikely that Congress would attempt to settle the regulatory status of broadband 
Internet access services in such an oblique and indirect manner, especially given the opportunity to do so 
when it adopted the Telecommunications Act of 1996.1096  At any rate, the definition does not expressly 
classify broadband Internet access service, as we define that term herein, as an information service.1097  
We therefore find no basis in section 230 for reconsidering our judgment that this service is properly 
understood to be a telecommunications service, for the reasons explained above. 

387. Finally, we disagree with the suggestion that our decision to “reclassify, to forbear, and to 
adopt rules grounded in Title II” is not a “logical outgrowth” of the 2014 Open Internet NPRM.1098  The 
approach we adopt today is more than a logical outgrowth of the NPRM; it is one that the NPRM 

1091 See AT&T Comments at 41-44; CenturyLink Comments at 41; Verizon Comments at 61-62.
1092 See supra paras. 366-372.
1093 See supra paras. 376-378; see also Brand X, 545 U.S. at 997-98.
1094 See Pai Dissent at 32.
1095 47 U.S.C. § 230(f). (Defining the term to mean “any information service, system, or access software provider 
that provides or enables computer access by multiple users to a computer server, including specifically a service or 
system that provides access to the Internet . . .”); see also id. § (a)(2) (referring to “the Internet and other interactive 
computer services”). 
1096 See Telecommunications Act of 1996, Pub. L. No 104-104, 110 Stat. 56, §509.  
1097 For one thing, the phrase “any information service, system or access software provider”, see id. § (f), may be 
broader in scope than the term “information service” as defined in section 3 of Act.  To read the text otherwise 
would suggest that Congress intended the liability protections of section 230 to apply narrowly, excluding, for 
example, local exchange carriers that offered DSL, which as noted above was classified as a telecommunications 
service until 2005.  See supra para. 39. 
1098 Pai Dissent at 19.
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expressly identified as an alternative course of action.1099  It is one on which the Commission sought 
comment in almost every section of the NPRM.1100  It is one that several broadband Internet access 
service providers vigorously opposed in their comments in light of their own reading of the NPRM.1101  

4. Mobile Broadband Internet Access Service is Commercial Mobile Service

388. As outlined above, we conclude that broadband Internet access service, whether provided 
by fixed or mobile providers, is a telecommunications service.  We also find that mobile broadband 
Internet access service is a commercial mobile service.  In any event, however, even if that service falls 
outside the definition of “commercial mobile service,” we find that it is the functional equivalent of a 
commercial mobile service and, thus, not a private mobile service.

389. Congress adopted the commercial mobile service provisions in the Act with the goal of 
creating regulatory symmetry among similar mobile services.1102  Section 332(d)(1) of the 

(Continued from previous page)  
1099 See Pai Dissent at 20-21 (quoting 2014 Open Internet NPRM, 29 FCC Rcd at 5613-14, paras. 149-50).
1100 Thus, at the very outset, in addition to “the [section 706] blueprint offered by the D.C. Circuit” on which the 
dissent now seeks to focus, Pai Dissent at 16-19, the Commission made clear that in looking for the “best approach 
to protecting and promoting Internet openness,” it “will seriously consider the use of Title II,” “seeks comment on 
the benefits of both . . ., including the benefits of one approach over the other,” and “emphasize[s] . . . that the 
Commission recognizes that both section 706 and Title II are viable solutions and seek[s] comment on their potential 
use.”  See, e.g., NPRM, 29 FCC Rcd at 5563, para. 4.  See also id. at 5593, 5595-96, paras. 89, 96 (seeking comment 
on whether to adopt a no-blocking rule “that does not allow for priority agreements with edge providers” and how to 
do so consistent, inter alia, with Title II), id. at 5600, para. 112 (seeking comment on alternative to standard of 
commercial reasonableness), id. at 5604, para. 121 (seeking comment on unreasonable discrimination standard, 
including application of sections 201 and 202), id. at 5612-16, paras. 148-155 (specific questions about applicability 
of Title II and forbearance approaches, including forbearance as to specific Title II provisions).  The NPRM in this 
proceeding is thus nothing like the NPRM that was at issue in Prometheus.  Prometheus Radio Project v. FCC, 652 
F.3d 431, 445-46, 450-51 (3rd Cir. 2011).  We also note that, under the APA, notice-and-comment rulemaking 
requirements apply only to the extent that we herein adopt legislative rules.  5 U.S.C. §§ 553(b)(A), 553(d)(2).  
1101 See e.g., AT&T Comments at 39-72; Bright House Comments at 20-29; CenturyLink Comments at 36-51; 
Charter Comments at 13-21; Comcast Comments at 42-67; Cox Comments at 30-31; Frontier Communications 
Comments at 2-4;  Time Warner Comments at 9-23; T-Mobile Comments at 18-24; Verizon Comments at 46-69.  
And parties on the other side of the issue just as vigorously argued in support of our approach in their comments.  
See, e.g.,  Ad Hoc Comments at 2-7; CDT Comments at 8-16; Cogent Comments at 9-12; Common Cause 
Comments at 13-16; Consumers Union Comments at 10; EFF Comments at 13-17; Etsy Comments at 9; Free Press 
Comments at 54-90; New America Foundation Comments at 22-27; Public Knowledge Comments at 60-104; 
WGAW Comments at 28-31.  Dissents to the NPRM likewise reflect that this approach was on the table.  See 2014 
Open Internet NPRM, 29 FCC Rcd at 5653-55 (dissenting Statement of Commissioner Pai) (recognizing “[i]t’s not 
news that people of good faith disagree” on the right approach, stating that “[s]ome would like to regulate broadband 
providers as utilities under Title II,” and discussing  the scope of Title II’s “unjust or unreasonable discrimination” 
requirement, the consequences of reclassification under Title II, and the alleged regulatory uncertainties posed under 
either section 706 “or Title II”).
1102 Second Report and Order Implementing Sections 3(n) and 332 of the Communications Act, as Amended by 
Section 6002(b) of the Omnibus Reconciliation Act of 1993, GN Docket No. 93-252, Second Report and Order, 9 
FCC Rcd 1411, 1413, para. 2 (1994) (Second CMRS Report and Order).  In describing the background against 
which Congress enacted the Omnibus Budget and Reconciliation Act of 1993, the Commission noted that it had 
traditionally classified mobile services into the categories of public mobile services subject to common carrier 
regulation and private land mobile services, such as taxi dispatch services, developed to provide service tailored to 
the needs of particular groups, and not subject to common carrier regulation.  Id. at 1414, paras. 3-4.  The 
Commission noted that the series of its decisions in this context created the prospect of direct competition between 
private land mobile services and similar common carrier services under disparate regulatory regimes, for example, 
by permitting the predecessor of Nextel to develop an SMR system “comparable or superior to cellular in quality.”  

(continued….)
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Communications Act defines  “commercial mobile service” as “any mobile service . . . that is provided 
for profit and makes interconnected service available (A) to the public or (B) to such classes of eligible 
users as to be effectively available to a substantial portion of the public, as specified by regulation by the 
Commission.”1103  We find that mobile broadband Internet access service meets this definition.  First, we 
find that mobile broadband Internet access service is a “mobile service”1104 because subscribers access the 
service through their mobile devices.  Next, we find that mobile broadband Internet access service is 
provided “for profit” because service providers offer it to subscribers with the intent of receiving 
compensation.1105  We also conclude the mobile broadband Internet access services are widely available to 
the public, without restriction on who may receive them.1106

390. Finally, we conclude that mobile broadband Internet access service is an interconnected 
service.  Section 332(d)(2) states that the term “interconnected service” means “service that is 
interconnected with the public switched network (as such terms are defined by regulation by the 
Commission) . . . .”1107  The Commission has defined “interconnected service” as a service “that gives 
subscribers the capability to communicate to or receive communication from all other users on the public 
switched network.”1108  The Commission has defined the term “public switched network” to mean “[a]ny 
common carrier switched network, whether by wire or radio, including local exchange carriers, 
interexchange carriers, and mobile service providers, that use[s] the North American Numbering Plan in 
connection with the provision of switched services.”1109  

391. While mobile broadband Internet access service does not use the North American 
Numbering Plan, we conclude for the reasons set out below that we should update our definition of public 
switched network pursuant to the authority granted to the Commission in section 332 so that our 
definition reflects the current network landscape rather than that existing more than 20 years ago.  In its 
Order defining the terms “interconnected” and “public switched network” the Commission concluded that 
the term “public switched network” should not be defined in a static way, recognizing that the network is 
continuously growing and changing because of new technology and increasing demand.1110  The purpose 

Id. at 1415, para. 7.  The Commission noted that, in revising Section 332, Congress “replaced traditional regulation 
of mobile service with an approach that brings all mobile service providers under a comprehensive, consistent, 
regulatory framework.”  Id. at 1417, para. 12.  
1103 47 U.S.C. § 332(d)(1).
1104 “Mobile service” is defined under the Commission’s rules to mean “a radio communication service carried on 
between mobile stations or receivers and land stations, and by mobile stations communicating among themselves . . . 
.”  47 C.F.R. § 20.3.
1105 The Second CMRS Report and Order defined the statutory phrase “for profit” to include: “any mobile service 
that is provided with the intent of receiving compensation or monetary gain.”  See Second CMRS Report and Order, 
9 FCC Rcd at 1427, para. 43.
1106 In the Second CMRS Report and Order, the Commission determined that a service is available “to the public” if 
it is “offered to the public without restriction in who may receive it.”  Id. at 1439, para. 65.  
1107 47 U.S.C. § 332(d)(2).  The commercial mobile service provisions of the Act are implemented under section 
20.3 of the Commission’s rules, which employs the term “commercial mobile radio service” (CMRS).
1108 47 C.F.R. § 20.3.
1109 Id.
1110 Second CMRS Report and Order, 9 FCC Rcd at 1436, para. 59; see also Letter from Michael Calabrese, Dir. 
Wireless Future Project, New America Open Technology Institute, to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 10-127, 14-28, at 8 (filed Jan. 27, 2015) (OTI Jan. 27, 2015 Ex Parte Letter) (arguing that “today there 

(continued….)
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of the public switched network, the Commission noted, is “to allow the public to send or receive 
messages to or from anywhere in the nation.”1111  This quality of “ubiquitous access,”1112 for which the 
NANP was viewed as a proxy in 1994, was consistent with the key distinction underlying the formulation 
of the CMRS definition by Congress—differentiating the emerging cellular-based technology for 
“commercial” SMR service being deployed by Nextel’s predecessor as a mass market service from the 
traditional “private” SMR dispatch services employed by taxi services and other private fleets.1113  Today, 
consistent with our authority under the Act,1114 and with the Commission’s previous recognition that the 
“public switched network” will grow and change over time, we update the definition of public switched 
network to reflect current technology.  Specifically, we revise the definition of “public switched network” 
to mean “the network that includes any common carrier switched network, whether by wire or radio, 
including local exchange carriers, interexchange carriers, and mobile service providers, that use[s] the 
North American Numbering Plan, or public IP addresses,1115 in connection with the provision of switched 
services.”  This definition reflects the emergence and growth of packet switched Internet Protocol-based 
networks.  Revising the definition of public switched network to include networks that use standardized 
addressing identifiers other than NANP numbers for routing of packets recognizes that today’s broadband 
Internet access networks use their own unique addressing identifier, IP addresses, to give users a 
universally recognized format for sending and receiving messages across the country and worldwide.1116  
We find that mobile broadband Internet access service is interconnected with the “public switched 
network” as we define it today and is therefore an interconnected service.1117    

392. Some commenters contend that the Commission is barred from taking any actions that 
would change the definition of “public switched network.”  CTIA, for example, argues that a revision to 
the definition of “public switched network” is “beyond the scope of this rulemaking” because the 2014 
Open Internet NPRM “only asks whether mobile broadband falls within the definition of CMRS and does 
not propose any changes to the well-established definitions in section 20.3 of the FCC’s rules.”1118  AT&T 

(Continued from previous page)  
is no networked service more open, interconnected and universally offered than broadband Internet access service, 
whether fixed or mobile”).
1111 Second CMRS Report and Order, 9 FCC Rcd at 1436, para. 59.
1112 Id. at 1437, para. 60.
1113 See id. at 1413-17, paras. 1-10.
1114 Section 332(d)(2) of the Communications Act states that “the term ‘interconnected service’ means service that is 
interconnected with the public switched network (as such terms are defined by regulation by the Commission) . . . .” 
47 U.S.C. §332(d)(2).
1115 Public IP addresses are globally routable unicast IP addresses.  See Internet Engineering Task Force, The 
Internet Numbers Registry System, RFC 7020 (Aug. 2013), https://tools.ietf.org/html/rfc7020 (discussing non-
reserved globally unique unicast IP addresses assigned through the Internet Numbers Registry System).
1116 This definitional change to our regulations in no way asserts Commission jurisdiction over the assignment or 
management of IP addressing by the Internet Numbers Registry System.
1117 As discussed further below, we also find that mobile broadband is an interconnected service because it gives its 
users the capability to send and receive communications from all other users of the Internet.
1118 CTIA Reply at 44-45; see also CTIA Dec. 22, 2014 Ex Parte Letter, Attach at 5-9; Letter from Scott K. 
Bergmann, Vice Pres. Reg. Affairs, CTIA to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 
14 (filed Feb. 10, 2015) (CTIA Feb. 10, 2015 Ex Parte Letter).

https://tools.ietf.org/html/rfc7020
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similarly argues that the Commission has not provided sufficient public notice.1119  CTIA also argues that, 
even if there were notice, the Commission could not interpret the definition of “public switched network” 
to include the Internet, stating that “[w]hile Section 332 directs the Commission to define ‘public 
switched network’ by regulation, that definition must be consistent with the statutory text and 
congressional intent.  Here, whatever limited discretion the Commission has as to that definition, it cannot 
be interpreted broadly enough to cover the broadband Internet.”1120  Verizon agrees that the NPRM did not 
provide notice that the Commission might change its regulations or their interpretation.  In addition, 
Verizon argues that, although the Commission is statutorily authorized to define “public switched 
network,” the definition must still be consistent with the statutory text and congressional intent.  
Accordingly, Verizon contends, “no matter how the Commission may redefine the ‘public switched 
network’ any new definition still would need to be anchored to the public switched telephone networks, 
which is what Section 332 was designed to address.”1121  

393. Contrary to these arguments, we find that revising the definition of “public switched 
network” and classifying mobile broadband Internet access service as a commercial mobile service is a 
logical outgrowth of the proposals in the 2014 Open Internet NPRM.1122  As discussed above, in the 
NPRM, the Commission proposed relying on section 706 of the Telecommunications Act of 1996 for 
legal authority to adopt rules to protect the open Internet but indicated that it would also seriously 
consider the use of Title II of the Communications Act as a basis for legal authority.1123   The Commission 
sought comment on whether, in the event that it decided to reclassify broadband Internet access service 
under Title II, mobile broadband Internet access service would fit within the definition of “commercial 
mobile service” under section 332 of the Act and the Commission’s rules implementing that section.1124  
In addition, the NPRM noted that the Commission’s Broadband Classification NOI also asked whether 
the Commission should revisit its classification of wireless broadband Internet access services, noted that 
the NOI docket “remains open,” and directed that the record be refreshed in that proceeding “including 
the inquiries contained herein.”1125  In the Broadband Classification NOI, the Commission sought 
comment on “legal issues specific to . . . wireless services that bear on their appropriate classification.”1126  
More specifically, it asked “which of the three legal frameworks” described therein (which included a 
Title II approach) “would best support the Commission’s policy goals for wireless broadband.”1127  In 

1119 Letter from Gary L. Phillips, General Attorney & Assoc. Gen. Counsel, AT&T Services, Inc. to Marlene H. 
Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 2 (filed Jan. 8, 2015) (AT&T Jan. 8, 2015 Ex Parte 
Letter).
1120 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 7.
1121 Verizon Title II White Paper at 15; id. at 13-15; see also Letter from William H Johnson, Vice Pres. & Assoc. 
Gen. Counsel, Verizon to Marlene H Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 2-3 (filed Dec. 24, 
2014) (Verizon Dec. 24, 2014 Ex Parte Letter).
1122 See Crawford v. FCC, 417 F.3d 1289, 1295 (D.C. Cir. 2005) (the rule ultimately adopted may be a “logical 
outgrowth” of the original proposal).
1123 2014 Open Internet NPRM, 29 FCC Rcd at 5563, para. 4.
1124 Id. at 5614, para. 150.  
1125 Id. at 5613, para. 149 n.302.  See also 79 Fed. Reg. 37448-01, 37468 (2014); Wireline Competition Bureau 
Seeks to Refresh the Record in the 2010 Proceeding on Title II and Other Potential Legal Frameworks for 
Broadband Internet Access Service, GN Docket No. 10-127, Public Notice, 29 FCC Rcd 5856 (Wireline Comp. Bur.  
2014).  
1126 Broadband Classification NOI, 25 FCC Rcd at 7867, para. 2.
1127 Id. at 7908, para. 102.
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particular, it asked “[t]o what extent should section 332 of the Act affect our classification of wireless 
broadband Internet services?”1128  In the 2014 Open Internet NPRM, the Commission also noted that 
section 332 requires that wireless services that meet the definition of commercial mobile services be 
regulated as common carriers under Title II.1129  The NPRM also asked about the extent to which 
forbearance should apply, if the Commission were to classify mobile broadband Internet access service as 
a CMRS service subject to Title II, and noted that the Broadband Classification NOI also asked whether 
the Commission could and should apply section 332(c)(1) as well as section 10 in its forbearance analysis 
for mobile services.1130  The 2014 Open Internet NPRM also sought comment on defining mobile 
broadband Internet access service and on application of Internet openness requirements to mobile 
broadband services.1131 

394. We find that our decision today to classify mobile broadband Internet access service as 
both a telecommunications service under Title II and CMRS is a logical outgrowth of these discussions 
and requests for comments.  The discussion and questions posed in the 2014 Open Internet NPRM gave 
clear notice that the Commission was considering whether to reclassify mobile broadband Internet access 
under Title II as a telecommunications service and whether mobile broadband Internet access service 
would fit within the definition of “commercial mobile service” under the Act and the Commission’s rules, 
including whether mobile broadband would meet the “interconnected service” component of the 
commercial mobile service definition.  It was “reasonably foreseeable”1132 that in answering that question 
the Commission would explore the scope of that component of the definition.  Stated another way, 
“interested parties should have anticipated that the change [in that definition] was possible, and thus 
reasonably should have filed their comments on the subject during the notice-and-comment period.”1133  
While we think this proposition is clear from the questions posed by the 2014 Open Internet NPRM, we 
further note that in this case mobile broadband providers “themselves had no problem understanding the 
scope of the issues up for consideration; several . . . submitted comments” on the issue.1134  And, other 
parties commented that the Commission should update its definition of the term “public switched 
network.”1135  Moreover, as referenced above, evidence in the record shows that a number of parties have 

1128 Id. at 7909, para. 104.
1129 2014 Open Internet NPRM, 29 FCC Rcd at 5613-14, para. 149.  
1130 Id. at 5616, para. 155.  
1131 Id. at 5583-84, 5598, paras. 62, 105.
1132 Long Island Care at Home, Ltc. v. Coke, 551 U.S. 158, 175 (2007).
1133 Agape Church, Inc. v. FCC, 738 F.3d 397, 411 (D.C. Cir. 2013).
1134 National Ass’n of Mfrs. v. EPA, 750 F.3d 921, 926 (D.C. Cir. 2014); see also In re Polar Bear Endangered 
Species Act Listing, 720 F.3d 354, 363 (D.C. Cir. 2013) (“Indeed, the [appellant] seems to have understood this 
[effect of the proposal]:  it submitted comments” on the issue); CTIA Reply at 44 (arguing that the Commission 
“cannot upend the statutory scheme simply by ‘updating’ the definition of CMRS to determine that the use of IP 
addresses renders an offering ‘interconnected,’ as Vonage contends”); Verizon Title II White Paper at 15 (arguing 
that “no matter how the Commission may redefine the ‘public switched network,’ any new definition still would 
need to be anchored to public switched phone networks, which is what Section 332 was designed to address”).
1135 Vonage Comments at 41-44; see also Letter from Joshua M. Bobeck, Counsel to Vonage Holdings Group to 
Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 2 (filed Jan. 15, 2015) (noting that the 
Commission “plainly put interested parties on notice that it was considering rules based in Title II and that it would 
explore alternative construction of the statutory terms applicable to mobile broadband under section 332”); Letter 
from Michael Calabrese, Dir., Wireless Future Project, New America, Open Technology Institute to Marlene H. 
Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127, at 5 (filed Nov. 10, 2014) (arguing that “since the statute 
does not limit the definition of ‘public switched network’ to one that uses the NANP, an update could add to the 

(continued….)
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directly addressed the application of section 332(d) and the Commission’s implementing rules to mobile 
broadband Internet access and thus have been aware that the Commission was considering taking action 
to update the definition of “public switched network” and reclassify mobile broadband Internet access as 
commercial mobile service.1136  

395. We also disagree with arguments that we are barred from updating the definition of 
public switched network to include networks that use addressing identifiers beyond NANP numbers 
associated with traditional telephone networks.  CTIA, Verizon, and AT&T argue that the history of the 
legislation that defined “commercial mobile service” indicates that Congress intended the term “public 
switched network” to mean the “public switched telephone network.”  CTIA, for example, argues that 
when Congress used the term “public switched network” in 1993, “it did so knowing that the Commission 
and the courts routinely used that term interchangeably with ‘public switched telephone network’” and 
that “[i]t is axiomatic that, when Congress ‘borrows’ a term of art that has been given meaning by the 
courts or the relevant agency, it ‘intended [that term] to have its established meaning.’”1137  It argues also 
that “the Conference Report accompanying the legislation confirms that, although Congress used the term 
‘public switched network,’ it viewed that term as synonymous with ‘the [p]ublic switched telephone 
network.’”1138  AT&T notes that Congress “used the term ‘the public switched network’” and that 
“Congress’s use of the definite article ‘the’ and the singular ‘network’ makes clear that it was referring to 
a single ‘public switched network’”1139  The parties also argue that the text of the FirstNet public safety 
legislation supports their argument because it distinguishes between the “public switched network” and 
the “public Internet.1140  AT&T contends also that the text of section 230 supports its views.1141  

396. We agree with other commenters that these arguments do not give sufficient weight to 
Congressional intent as reflected in the text of the statute itself.1142  As noted above, section 332(d)(2) of 

(Continued from previous page)  
rather self-evident notion that in 2014, (unlike 1993) the Internet and its IP addressing system is now the 
predominant network”).
1136 See, e.g., CTIA Reply at 44-45; CTIA Dec. 22, 2014 Ex Parte Letter; CTIA Feb. 10, 2015 Ex Parte Letter; 
Verizon Title II White Paper at 13-15; AT&T Feb. 2, 2015 Ex Parte Letter; Letter from Jonathan Spalter, Chairman, 
Allison Remsen, Exec. Director, Rachael Bender, Policy Director, Mobile Future to Marlene H. Dortch, Secretary, 
FCC, GN Dockets 14-28, 10-127 (filed Dec. 5, 2014); Letter from Matt Wood, Policy Director, Free Press to 
Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127 (filed Dec. 17, 2014); Letter from Michael 
Calabrese, Dir, Wireless Future Project, Open Technology Institute, New America Foundation, Erik Stallman, Dir., 
Open Internet Project, Center for Democracy and Technology, and Harold Feld, Sen. Vice Pres. Public Knowledge, 
to Marlene H. Dortch, Secretary, FCC GN Docket Nos. 14-28, 10-127 (filed Dec. 11, 2014) (New America, CDT, 
PK, Dec. 11, 2014 Ex Parte Letter). 
1137 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 7-8.
1138 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 8-9; CTIA Feb. 10, 2015 Ex Parte Letter at 15 (arguing that 
Congress demonstrated that “it viewed the terms as interchangeable by describing the legislation as requiring 
interconnection with the ‘public switched telephone network’ in the Conference Report”); see also AT&T Feb. 2, 
2015 Ex Parte Letter at 1.
1139 AT&T Feb. 2, 2015 Ex Parte Letter at 2; see also CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 8. 
1140 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 8; Verizon Dec. 24, 2014 Ex Parte Letter at 2.    
1141 See 47 U.S.C. §230(b)(2); AT&T Feb. 2, 2015 Ex Parte Letter at 2-3.
1142 See, e.g., Letter from Harold Feld, Senior Vice Pres., Public Knowledge to Marlene H. Dortch, Secretary, FCC, 
GN Docket Nos. 14-28, 10-127, at 1 (filed Jan. 15, 2015) (arguing that “[i]f the term ‘public switched network’ was 
so well understood, why did Congress explicitly require that the Commission define it”) (emphasis in original); OTI 
Jan. 27, 2015 Ex Parte Letter at 5 (arguing that “Congress could have referred specifically to the ‘telephone’ 

(continued….)
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the Act uses the term “public switched network” rather than “public switched telephone network.”  
Moreover, as CTIA, Verizon, and AT&T acknowledge, the statute expressly delegates authority to the 
Commission to define the term “public switched network.”  While we agree with CTIA that the 
delegation of authority does not provide boundless discretion,1143 we find that what is clear from the 
statutory language is not what the definition of “public switched network” was intended to cover but 
rather that Congress expected the notion to evolve and therefore charged the Commission with the 
continuing obligation to define it.  In short, by defining such terms by reference to the way they “are 
defined by regulation by the Commission,” Congress expressly delegated this policy judgment to the 
Commission.1144  As noted above, in defining the terms “interconnected service” and “public switched 
network,” the Commission concluded that the term “public switched network” should not be defined in a 
static way and recognized that the network is continuously growing and changing because of new 
technology and increasing demand.  The Commission expressly rejected calls in 1994 to define the public 
switched network as the “public switched telephone network” finding that a broader definition was 
consistent with Congress’s decision to use the term “public switched network,” rather “than the more 
technologically based term ‘public switched telephone network.’”1145  Today, we build upon this analysis 
and update our definition of “public switched network” to reflect changes in technology.  Reflecting the 
foregoing changes in technology and telecommunications infrastructure, our definition contemplates a 
single network comprised of all users of public IP addresses and NANP numbers, and not two separate 

(Continued from previous page)  
network (or at least used the word ‘telephone’) if it intended to strictly limit the future services that the Commission 
might designate as CMRS-but instead it cast the provision more broadly”).  
1143 See CTIA Feb. 10, 2015 Ex Parte Letter at 15.
1144 Thus, the question here is not one of interpreting certain terms used by Congress as one of the dissents states 
(Pai Dissent at 45-51), but rather of the exercise of the discretion explicitly granted by Congress to the Commission 
to define these terms.  
1145 Second CMRS Report and Order, 9 FCC Rcd at 1436, para. 59.  Contrary to one of the dissenting statements, 
(Pai Dissent at 46-47 & n.337), the Commission made clear it was not limiting the term “public switched network” 
to the traditional network.  First, as noted above, it rejected that view in favor of the position of other commenters 
that “the network should not be defined in a static way,” an interpretation it found more consistent with the 
determination by Congress not to employ the term “public switched telephone network.”  Second, it stated that any 
switched common carrier service that is interconnected with the traditional local or interexchange switched network 
would be defined “as part of” the public switched network “for purposes of our definition,” id. at 1436-37.  Even as 
early as 1994, the comments on which the Commission relied for its definition, id. at 1437, para. 60, made this very 
point.  Comments of Nextel Communications, Inc. at 11 (“In the not-too-distant future, telephony will consist of 
‘networks of networks’ linking together landline, fiber, wireless, microwave and satellite systems,” so that the 
definition should include “any services – whether landline or wireless – offered on a co-carrier basis to enhance or 
extend the reach and functionalities of traditional local exchange or interexchange facilities”); Comments of Pacific 
Bell and Nevada Bell at 5 (current definition is “a vestige of telecommunications history” and “needs to be revised,” 
given “revolution” in the industry in which “new providers and new services appear almost weekly” that are 
interconnected with the traditional PSN and “are substitutes for components of the PSN”).  Comments of other 
wireless providers, with whom the Commission agreed about avoiding “a static way” of defining the network, id. at 
1436, para. 59, made the same point.  See, e.g., Comments of Bell Atlantic Cos. at 6, 9 & n.9 (citing Commission’s 
“poor experience” in trying to apply definitions, arguing that “[b]road definitions are essential,” emphasizing that 
the Commission “cannot anticipate all such [new PCS] technologies . . . interfacing with the network,” and urging it 
to “discard the use of the anachronistic term ‘public switched telephone network’ (‘PSTN’)”); Comments of 
NYNEX Corp. at 8-9 (definition should not include “only the traditional LEC-provided public switched telephone 
network (‘PSTN’),” so as to “reflect today’s competitive environment for wireless services” and the “quickly and 
constantly evolving concept” of the network, in which cable, cellular, and PCS systems and other services could, 
“for millions of people, make access to the ‘old PSTN’ unnecessary”).   
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networks as AT&T argues.1146  We find that this action is consistent both with the text of the statute and 
Congressional intent.1147  

397. We recognize that, in the 2007 Wireless Broadband Classification Order, the 
Commission previously concluded that section 332 —“as implemented by the Commission’s CMRS 
rules”— did not contemplate wireless broadband Internet access service “as provided today,”1148 citing the 
Second CMRS Report and Order’s finding that “‘commercial mobile service’ must still be interconnected 
with the local exchange or interexchange switched network as it evolves.”1149  The Commission also 
found that mobile broadband Internet access was not an “interconnected service” based on its reading of 
the Commission’s existing rule, because the service did not provide its users with the capability to reach 
all other users of the public switched network.1150  In addition, in 2011, in its order adopting data roaming 
requirements, the Commission defined services subject to the data roaming rule as services that are not 
interconnected with the public switched network.1151  However, the 2007 Wireless Broadband 
Classification Order (on which the 2011 Data Roaming Order also relied1152) was premised both on its 
view of the service “as provided today”1153 and on “an internal contradiction”1154 that a finding that 

1146 See AT&T Feb. 2, 2015 Ex Parte Letter at 2; see also CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 8.  
1147 We are not persuaded by AT&T’s arguments that rely, not on the foregoing language or purpose of the 1993 
statute at issue, but on subsequent statutes enacted for different purposes in 1996 and 2012.  See, e.g., Gutierrez v. 
Ada, 528 U.S. 250, 257-58 (2000).  Quite apart from canons of statutory construction, this argument disregards the 
signal difference in Section 332(d), which delegates the question of the scope of its terms to the Commission in light 
of its experience and market developments over time.  We note, however, that AT&T’s reliance on the “policy” of 
the 1996 Act reflected in Section 230 is similar to one that Verizon made but that was not found by the Verizon 
court to be a bar to its conclusion that “section 706 grants the Commission authority to promote broadband 
deployment by regulating how broadband providers treat edge providers.”  Verizon, 740 F.3d at 649; see Verizon Br. 
At 23, 27-28, Verizon v. FCC, No. 11-1355 (D.C. Cir. filed Jan. 18, 2013).    
1148 Wireless Broadband Classification Order, 22 FCC Rcd at 5918, para. 45, n.119. 
1149 Id.
1150 Id. at 5917-18, para. 45.
1151 The Commission defined “commercial mobile data service” which is subject to the data roaming rule as “any 
mobile data service that is not interconnected with the public switched network.”  See Reexamination of Roaming 
Obligations of Commercial Mobile Radio Service Providers and Other Providers of Mobile Data Services, WT 
Docket No. 05-265, Second Report and Order, 26 FCC Rcd 5411, 5412, para. 1 n.1 (2011) (Data Roaming Order).  
We note that if a mobile service is not interconnected to the public switched network (as updated herein) and 
otherwise meets the definition of “commercial mobile data service” in section 20.3 of the Commission’s rules, it will 
continue to be subject to the data roaming rules.  See 47 C.F.R. §§ 20.3, 20.12(e); see also infra Section V.C.2.i 
(discussing applicability of roaming requirements to mobile broadband Internet access services).  Opponents of 
reclassifying mobile broadband Internet access services have argued that the D.C. Circuit’s decisions on data 
roaming and on the 2010 Open Internet Order bar the Commission from reclassifying mobile broadband Internet 
access as commercial mobile service.  See CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 4-5 (citing the court’s 
finding that mobile broadband services were “statutorily immune, perhaps twice over,” from common carrier 
treatment (citing Cellco P’ship v FCC, 700 F.3d 534, 538 (D.C. Cir. 2012)).  First, we note that the issue of revising 
the Commission’s definitions was neither raised nor discussed in the data roaming or open Internet decisions.  
Moreover, contrary to these arguments, we find that the Court’s acceptance of the Commission’s previous decisions 
based on its existing definitions does not preclude the Commission from revisiting and revising its definitions, as 
expressly permitted by the language of Section 332.  See Brand X, 545 U.S. at 981 (finding that “[a]gency 
inconsistency is not a basis for declining to analyze the agency’s interpretation under the Chevron framework”). 
1152 See Data Roaming Order, 26 FCC Rcd at 5414, para. 6 n.12.
1153 Wireless Broadband Classification Order, 22 FCC Rcd at 5918, para. 45 n.119.
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wireless broadband Internet access was a commercial mobile would have caused with the finding that it 
was an “information service.”  Moreover, in neither instance did the Commission consider whether it 
should revise the definition of “public switched network,” on which its conclusion in the 2007 Wireless 
Broadband Classification Order was premised.  

398. Today, we update the definition of “public switched network” to reflect current 
technology and conclude that mobile broadband Internet access is an interconnected service.  First, as 
outlined above, we find that mobile broadband is an “interconnected service” because it interconnects 
with “public switched network” as we define it today.  We find also that mobile broadband is an 
interconnected service because it gives its users the capability to send and receive communications from 
all other users of the Internet.  In defining the term “interconnected service” in the Second CMRS Report 
and Order, the Commission indicated its belief that, by using the term “interconnected service,”  
Congress intended to focus on whether mobile services “make interconnected service broadly available 
through their use of the public switched network.”1155  In addition, the Commission noted that Congress’s 
purpose was to “ensure that a mobile service that gives its customers the capability to communicate or to 
receive communications from other users of the public switched network should be treated as a common 
carriage offering.”  This was by contrast with the alternative “private mobile service” classification, 
which by statute includes services not “effectively available to a substantial portion of the public.”1156  
Mobile broadband Internet access service fits the former classification as millions of subscribers use it to 
send and receive communications on their mobile devices every day.  In sharp contrast to 2007 when the 
Commission characterized mobile broadband Internet access services as being in a nascent stage,1157 today 
the mobile broadband marketplace has evolved such that hundreds of millions of consumers now use 
mobile broadband to access the Internet.  For example, as noted earlier, by November 2014, 73.6 percent 
of the entire U.S. age 13+ population was communicating with smart phones, a figure which has 
continued to rise rapidly over the past several years.1158  In addition, the number of mobile connections 
already exceeds the U.S. population1159  and Cisco forecasts that by 2019, North America will have nearly 
90% of its installed based converted to smart devices and connections, and smart traffic will grow to 97% 
of the total global mobile traffic.1160  Mobile broadband subscribers, who use the same devices to receive 
voice and data communications, can also send or receive communications to or from anywhere in the 
nation, whether connected with other mobile broadband subscribers, fixed broadband subscribers, or the 

1154 Id. at 5916, para. 41.
1155 Second CMRS Report and Order, 9 FCC Rcd at 1434, para. 54.
1156 47 U.S.C. § 332(d)(1), (d)(3).
1157 Wireless Broadband Classification Order, 22 FCC Rcd at 5921-22, para. 59.
1158 See comScore, comScore Reports September U.S. Smartphone Subscriber Market Share, Nov. 6, 2014, 
http://www.comscore.com/Insights/Market-Rankings/comScore-Reports-September-2014-US-Smartphone-
Subscriber-Market-Share (last visited Feb. 4, 2015).
1159 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile 
Services, WT Docket No. 13-135, Seventeenth Report, 29 FCC Rcd 15311, 15345-46, para. 66 (Wireless Tel. Bur.  
2014) (Seventeenth Annual Wireless Competition Report).  The total U.S. population of all ages, as of the end of 
2013 was estimated by the  Census Bureau to be 317.2 million.  See United States Census Bureau, U.S. and World 
Population Clock, http://www.census.gov/popclock/ (last visited Feb. 5, 2015).  The total number of mobile 
connections as of the end of 2013 was 335.7 million.  Seventeenth Annual Wireless Competition Report, 29 FCC 
Rcd at 15319-20, Chart II.B.1. 
1160 Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update 2014-2019, at 9-10, 
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/white_paper_c11-
520862.html#Trend_1_Continuing_Shift_to_Smarter (last visited Feb. 4, 2015).

http://www.comscore.com/Insights/Market-Rankings/comScore-Reports-September-2014-US-Smartphone-Subscriber-Market-Share
http://www.comscore.com/Insights/Market-Rankings/comScore-Reports-September-2014-US-Smartphone-Subscriber-Market-Share
http://www.census.gov/popclock/
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/white_paper_c11-520862.html#Trend_1_Continuing_Shift_to_Smarter
http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-index-vni/white_paper_c11-520862.html#Trend_1_Continuing_Shift_to_Smarter
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hundreds of millions of websites available to them over the Internet.  This evidence of the extensive 
changes that have occurred in the mobile  marketplace demonstrates the ubiquity and wide scale use of 
mobile broadband Internet access service today.

399. Today we update the definition of “public switched network” to reflect current mass 
market communications network technologies and configurations, and the rapidly growing and virtually 
universal use of mobile broadband service.  It also is more consistent with Congressional intent to 
recognize as an “interconnected service” today’s broadly available mobile broadband Internet access 
service, which connects with the Internet and provides its users with the ability to send and receive 
communications from all other users connected to the Internet, (whether fixed or mobile).1161 As CTIA 
recognizes,1162 Congress’s intent in enacting section 332 was to create a symmetrical regulatory 
framework among similar mobile services that were made available “to the public or . . . to such classes 
of eligible users as to be effectively available to a substantial portion of the public.”1163  Given the 
universal access provided today and in the foreseeable future by and to mobile broadband and its present 
and anticipated future penetration rates in the United States, we find that our decision today classifying 
mobile broadband Internet access as a commercial mobile service is consistent with Congress’s objective.  
As noted above, that is a policy judgment that section 332(d) expressly delegated to the Commission, 
consistent with its broad spectrum management authority under Title III.1164   

400. Moreover, we agree with commenters who argue that mobile broadband Internet access 
service meets the definition of interconnected service for a wholly independent reason:1165 because— even 
under our existing definition of “public switched network” adopted in 1994— users have the “capability,” 
as provided in section 20.3 of our rules, to communicate with NANP numbers using their broadband 
connection through the use of VoIP applications.1166  Other parties disagree, arguing that, regardless of the 
attributes of VoIP services that ride over broadband Internet access networks, broadband Internet access 
service itself does not offer the ability to reach all NANP endpoints.  These parties note also that the 

1161 Mobile broadband is an increasingly important pathway to the Internet, and many households subscribe to both 
fixed and mobile services as distinct product offerings with contrasting advantages in speed, usage limits, and 
mobility.  See 2015 Broadband Progress Report at para. 120; see also Public Knowledge Comments at 18-19 
(arguing that mobile broadband is not a substitute for fixed broadband services, so its increased adoption does not 
“change the essential points about terminating monopolies”).
1162 See CTIA Feb. 10, 2015 Ex Parte Letter at 16 (arguing that “Congress’s intent was not to maximize the 
application of common carrier requirements” but rather to “ensure that new offerings that were similar to preexisting 
cellular offerings be treated alike ”).
1163 47 U.S.C. § 332(d)(1).
1164 See Cellco P’ship v. FCC, 700 F.3d 534, 541-42 (D.C. Cir. 2012) (citing NBC v. United States, 319 U.S. 190 
(1943).  As the Supreme Court recognized in NBC with respect to the Commission’s Title III authority, Congress 
did not “frustrate the purposes for which the Communications Act of 1934 was brought into being by attempting an 
itemized catalogue of the specific manifestations of the general problems for the solution of which” it established the 
Commission, for the purpose of “regulating a field of enterprise the dominant characteristic of which was the rapid 
pace of its unfolding.”  319 U.S. at 219.
1165 Contrary to the suggestion in the dissent, Pai Dissent at 44, our decision to reclassify mobile broadband Internet 
access service as CMRS also relies on our section 332(d) authority as described herein, and thus is not based 
exclusively on our analysis here of VoIP services.  See infra para. 401.
1166 See New America, CDT, PK, Dec. 11, 2014 Ex Parte Letter at 5; Letter from Michael Calabrese, Dir. Wireless 
Future Project, New America Open Technology Institute, to Marlene H. Dortch, Secretary, FCC GN Docket Nos. 
10-127, 14-28, at 8 (filed Jan. 27, 2015); Letter from Sarah Morris, Michael Calabrese, Joshua Stager, Open 
Technology Institute, New America Foundation to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 
14-28, at 2-3 (filed Feb. 2, 2015).
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Commission itself has previously concluded that mobile broadband Internet access, in and of itself, does 
not provide the ability to reach all other users of the public switched network.1167  

401. We find that the Commission’s previous determination about the relationship between 
mobile broadband Internet access and VoIP applications in the context of section 332 no longer 
accurately reflects the current technological landscape.  Today, users on mobile networks can 
communicate with users on traditional copper based networks and IP based networks, making more and 
more networks using different technologies interconnected.  In addition, mobile subscribers continue to 
increase their use of smartphones and tablets and the significant growth in the use of mobile broadband 
Internet access services has spawned a growing mobile application ecosystem.1168  The changes in the 
marketplace have increasingly blurred the distinction between services using NANP numbers and services 
using public IP addresses and highlight the convergence between mobile voice and data networks that has 
occurred since the Commission first addressed the classification of mobile broadband Internet access in 
2007.  Today, mobile VoIP, as well as over-the-top mobile messaging, is among the increasing number of 
ways in which users communicate indiscriminately between NANP and IP endpoints on the public 
switched network.1169  In view of these changes in the nature of mobile broadband service offerings, we 
find that mobile broadband Internet access service today, through the use of VoIP, messaging, and similar 
applications, effectively gives subscribers the capability to communicate with all NANP endpoints as well 
as with all users of the Internet.1170 

402. We also note that, under the Commission’s definition of “interconnected service” in 
section 20.3 of the rules, a service is interconnected even if “. . . the service provides general access to 
points on the public switched network but also restricts access in certain limited ways.”1171  Thus, the 
Commission’s definition, while requiring that the interconnected service provide the “capability” for 
access to all other users of the public switched network, also recognizes that services that restrict access to 
the public switched network, in certain limited ways, should also be viewed as interconnected.1172  

1167 See CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 11-13; Verizon Dec. 24, 2014 Ex Parte Letter at 4; Wireless 
Broadband Classification Order, 22 FCC Rcd at 5917-18, para. 45.    
1168 See New America, CDT, PK, Dec. 11, 2014 Ex Parte Letter at 4-6. 
1169 See Facilitating the Deployment of Text-to-911 and Other Next Generation 911 Applications, Report and Order, 
28 FCC Rcd 7556, 7561-62, para. 15 (2013) (“. . . the rapid proliferation of smartphones and other advanced mobile 
devices is providing consumers with numerous new options for IP-based Text applications.  In fact, Informa 
estimates that ‘By the end of 2013 . . . 41 billion OTT messages will be sent every day . . . .”).
1170 In support of arguments regarding interconnection, one of the dissents (Pai Dissent at 51 n.362), cites the 
inapposite Time Warner Cable Request for Declaratory Ruling That Competitive Local Exchange Carriers May 
Obtain Interconnection under Section 251 of the Communications Act of 1934, as Amended, to Provide Wholesale 
Telecommunications Services to VoIP Providers, Memorandum Opinion and Order, 22 FCC Rcd 3513, 3520-21, 
paras. 15-16 (Wireline Comp. Bur. 2007).  Our interpretation here of the Commission’s own rule as to what 
constitutes the “capability” to communicate with NANP endpoints is a completely different question from whether 
wholesale carriers are entitled to interconnection rights under Section 251 of the Act regardless of the regulatory 
status of VoIP services provided to end users, which was the issue addressed by the staff in the Time Warner Cable 
request for a Declaratory Ruling.
1171 47 C.F.R. § 20.3.
1172 In adopting the definition of interconnected service in the Second CMRS Report and Order, the Commission 
recognized that interconnected services could be limited and noted that “[i]n defining interconnected service in 
terms of transmissions to or from ‘anywhere’ on the PSN, we note that it is necessary to qualify the scope of the 
term ‘anywhere’; if a service that provides general access to points on the PSN also restricts calling in certain 
limited ways (e.g., calls attempted to be made by the subscriber to ‘900’ telephone numbers are blocked), then it is 
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Accordingly, to the extent that there is an argument that, even with an updated definition of public 
switched network, mobile broadband Internet access still would not meet the definition of interconnected 
because it would only enable communications with some rather than all users of the public switched 
network, i.e., users with NANP numbers, we disagree and find that the Commission’s rules recognize that 
interconnected services may be limited in certain ways.  Our interpretation of the Commission’s rules is 
consistent with their purpose, which is to ascertain whether the interconnected service is “broadly 
available.”1173  It is also most consistent with, and must be informed by, the key section 332(d) guidepost 
that Congress provided to the Commission in granting it authority to define these terms.  This guidepost 
refers to a service available to “the public” or to such classes of eligible users as to be effectively 
available “to a substantial portion of the public.”1174  This focus of the inquiry on availability to the public 
or a substantial portion of it is also consistent with the specific purpose of the statute, which was to create 
a symmetrical regulatory framework for similar commercial services then being offered to consumers by 
cellular licenses and by SMR licensees who were using licenses that traditionally had been used to 
provide wireless service only to limited groups of users (e.g., taxi fleets).1175  

403. Lastly, because today we classify mobile broadband Internet access service as a 
telecommunications service, designating it also as commercial mobile service subject to Title II is most 
consistent with Congressional intent to apply common carrier treatment to telecommunications services.  
Specifically, as in 2007, but for different reasons in light of our reclassification of the service as a 
“telecommunications service,” we find that classifying mobile broadband Internet access service as a 
commercial mobile service is necessary to avoid a statutory contradiction that would result if the 
Commission were to conclude both that mobile broadband Internet access was a telecommunications 
service and also that it was not a commercial mobile service.  A statutory contradiction would result from 
such a finding because, while the Act requires that providers of telecommunications services be treated as 
common carriers,1176 it prohibits common carrier treatment of mobile services that do not meet the 
definition of commercial mobile service.1177  Finding mobile broadband Internet access service to be 
commercial mobile service avoids this statutory contradiction and is most consistent with the Act’s intent 
to apply common carrier treatment to providers of telecommunication services.1178

404. Mobile Broadband Internet Access Service Is Not a Private Mobile Service.  Our 

our intention still to include such a service within the definition of ‘interconnected service’ for purposes of our Part 
20 rules.”  Second CMRS Report and Order, 9 FCC Rcd at 1434-35, para. 55 n.104.
1173 See Second CMRS Report and Order, 9 FCC Rcd at 1434, para. 54; Wireless Broadband Classification Order, 
22 FCC Rcd at 5917, para. 44.
1174 47 U.S.C. § 332(d)(1).
1175 See, e.g., CTIA Feb. 10, 2015 Ex Parte Letter, at 16 (“Congress intended to ensure that new offerings that were 
similar to preexisting cellular offerings be treated alike”).  To make this point clear, and in the exercise of our 
authority to “specif[y] by regulation” what services qualify as CMRS services that make interconnected service 
available to the public or to such classes of eligible users as to be effectively available to a substantial portion of the 
public, we have made a conforming change to the definition of Interconnected Service in section 20.3 of the 
Commission’s rules.
1176 47 U.S.C. §153(51).
1177 47 U.S.C. §332(c)(2).
1178 We disagree with CTIA’s argument that section 332 mandates classification of mobile broadband Internet access 
service as private mobile service.  See CTIA Feb. 10, 2015 Ex Parte Letter at 16.  Section 332 sets forth the 
definition of commercial mobile service and requires that services meeting the definition of commercial mobile 
service be treated as common carriers.  For the reasons described above, today, we find that mobile broadband 
Internet access service meets the definition of commercial mobile service.
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conclusion that mobile broadband Internet access service is a commercial mobile service, through the 
application of our updated definition of “public switched network,” leads unavoidably to the conclusion 
that it is not a private mobile service.1179  Indeed, we believe that today’s mobile broadband Internet 
access service, with hundreds of millions of subscribers and the characteristics discussed above, is not 
akin to the private mobile service of 1994, such as a private taxi dispatch service, services that offered 
users access to a discrete and limited set of endpoints.  Even, however, if that were not so, there is another 
reason that mobile broadband Internet access service is not a private mobile service: it is the functional 
equivalent of a commercial mobile service, even under the previous definition of “public switched 
network.”  As with the policy judgments reflected in the other two definitional subsections of section 
332(d) and described above, Congress expressly delegated authority to the Commission to determine 
whether a particular mobile service may be the functional equivalent of a commercial mobile service.  
Specifically, section 332 of the Act defines “private mobile service” as “any mobile service . . . that is not 
a commercial mobile service or the functional equivalent of a commercial mobile service, as specified by 
regulation by the Commission.”1180  We find that mobile broadband Internet access service is functionally 
equivalent to commercial mobile service because, like commercial mobile service, it is a widely available, 
for profit mobile service that offers mobile subscribers the capability to send and receive communications 
on their mobile device to and from the public.  Although the services use different addressing identifiers, 
from an end user’s perspective, both are commercial services that allow users to communicate with the 
vast majority of the public.

405. CTIA, Verizon, and AT&T argue that mobile broadband Internet access service cannot 
be considered the functional equivalent of commercial mobile service.  First, they argue that the 
Commission failed to provide notice that it might deem mobile broadband the functional equivalent of 
CMRS.1181  Next, CTIA argues that “Congress intended the hallmark of CMRS to be the provision of 
interconnected service through use of the PSTN.  No service lacking this essential attribute could amount 
to a functional equivalent of CMRS.”1182  Verizon argues that “because mobile broadband Internet access 
service cannot, on its own, be used to place calls to telephone numbers, and CMRS cannot be used to 
connect with (for example) Google’s search engine or Amazon.com or any of the millions of other 
sources of online content, these two services are not substitutes, and cannot be deemed functionally 
equivalent.”1183  AT&T and CTIA argue that mobile broadband Internet access is not a substitute for 
CMRS and therefore is not the functional equivalent of CMRS.1184  Verizon, CTIA, and AT&T argue that 
the issue of whether or not mobile VoIP applications or services themselves may be interconnected with 
the public switched network should have no bearing on the determination of whether mobile broadband 
Internet access service itself may be viewed as the functional equivalent of commercial mobile service.1185   

406. We disagree with these arguments.  First, for the reasons discussed above, we disagree 
with the parties’ arguments regarding notice.  We find that our decision today that mobile broadband 
Internet access service may be viewed as the functional equivalent of commercial mobile service is a 
logical outgrowth of the discussions and questions presented in the 2014 Open Internet NPRM.  As noted 

(Continued from previous page)  
1179 See 47.U.S.C. §332(d)(3).
1180 Id.  
1181 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 13-15; Verizon Dec. 24, 2014 Ex Parte Letter at 5-6.
1182 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 15.
1183 Verizon Dec. 24, 2014 Ex Parte Letter at 6.
1184 AT&T Jan. 8, 2015 Ex Parte Letter at 4-5; CTIA Feb. 10, 2015 Ex Parte Letter at 16.
1185 CTIA Dec. 22, 2014 Ex Parte Letter, Attach. at 11-13; AT&T Jan. 8, 2015 Ex Parte Letter at 4; Verizon Dec. 
24, 2014 Ex Parte Letter at 4-5.
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above, our 2014 Open Internet NPRM sought comment on the option of revising the classification of 
mobile broadband Internet access service and on whether it would fit within the definition of commercial 
mobile service under section 332 of the Act and the Commission’s rules implementing that section, 
including section 20.3.1186  Section 20.3 of the Commission’s rules defines commercial mobile radio 
service as a mobile service that is: “provided for profit, i.e., with the intent of receiving compensation or 
monetary gain; an interconnected service; and available to the public or to such classes of eligible users as 
to be effectively available to a substantial portion of the public; or the functional equivalent of such a 
mobile service . . . .”1187  Interested parties should have reasonably foreseen and in fact were aware that 
the Commission would analyze the functional equivalence of mobile broadband Internet access service as 
part of its consideration of whether it should revise the classification of mobile broadband Internet access 
and whether mobile broadband Internet access would fit within the definition of commercial mobile 
service under section 332.  Indeed, several parties have submitted comments on this question.1188

407. We also disagree with CTIA’s contention that, if a mobile service is not an 
interconnected service through the use of the public switched telephone network, it may not be considered 
the functional equivalent of commercial mobile service.  This argument would render the functional 
equivalence language in the statute superfluous by essentially requiring a functionally equivalent service 
to meet the literal definition of commercial mobile service.  We find that Congress included the functional 
equivalence provision in the statute precisely to address such new developments for services that may not 
meet the literal definition of commercial mobile service.  We also disagree with Verizon that, because 
mobile broadband subscribers may use their service to communicate with a different and broader range of 
entities, the two services cannot be functionally equivalent.  As noted above, both mobile broadband 
Internet access service and commercial mobile service provide their users with a service that enables 
ubiquitous access to the vast majority of the public.  The fact that the services may also enable 
communications in other ways or with different groups does not make them less useful as substitutes for 
commercial mobile service.  Moreover, regardless of whether providers may offer voice and data services 
separately,1189 as discussed above, from both a technical as well as a consumer perspective, there are 
increasingly fewer distinctions or interoperability issues between these types of services.  The 
marketplace changes that have occurred since the Commission first addressed the classification of mobile 
broadband Internet access service in 2007 support our finding that mobile broadband Internet access 
service offered to the mass market must be viewed today as the functional equivalent of commercial 
mobile service.

408. We recognize that, in the Second CMRS Report and Order, the Commission created a 
petition-based process for parties interested in challenging the classification of a particular service as 
private mobile service, and indicated that it would consider a variety of factors to determine whether a 
particular service is the functional equivalent of a CMRS service.1190  Specifically, as AT&T and CTIA 
point out, the Commission said it would consider consumer demand for the service in question to 
determine whether the service is closely substitutable for a commercial mobile radio service; whether 
changes in price for the service under examination, or for the comparable commercial mobile radio 
service, would prompt customers to change from one service to the other; and market research 

1186 2014 Open Internet NPRM, 29 FCC Rcd at 5614, para. 150.  
1187 47 C.F.R. § 20.3.
1188 See, e.g., Public Knowledge Nov. 7, 2014 Ex Parte Letter at 3-5; CTIA Reply Comments at 46; CTIA Dec. 22, 
2014 Ex Parte Letter, Attach. at 15-18; CTIA Feb. 10, 2015 Ex Parte Letter at 16.  
1189 See CTIA Feb. 10, 2015 Ex Parte Letter at 18 (also noting that providers typically treat voice minutes differently 
from data usage and allow users to adjust one without changing the other).
1190 Second CMRS Report and Order, 9 FCC Rcd at 1447-48, paras. 79-80.
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information identifying the targeted market for the service under review.1191  Section 20.9 of the 
Commission’s rules articulates the same standard for parties interested in challenging the classification of 
a service as a private mobile service.1192  While we do not amend section 20.9’s separate provision for a 
petition process in other contexts, for the reasons stated above related to today’s widespread distribution 
and use of mobile broadband devices, we are amending section 20.3 to reflect our conclusion that mobile 
broadband Internet access service is the functional equivalent of  CMRS. 

5. The Reclassification of Broadband Internet Access Service Will Preserve 
Investment Incentives

409. In this section, we address potential effects of our classification decision on investment 
and innovation in the Internet ecosystem.  Our classification of broadband Internet access service flows 
from the marketplace realities in how this service is offered.1193  In reaching these conclusions, we also 
consider whether the resulting regulatory environment produces beneficial conditions for investment and 
innovation while also ensuring that we are able to protect consumers and foster competition.  We find that 
classifying broadband Internet access service as a telecommunications service—but forbearing from 
applying all but a few core provisions of Title II—strikes an appropriate balance by combining minimal 
regulation with meaningful Commission oversight.  This approach is based on the proven model Congress 
and the Commission have applied to CMRS, under which investment has flourished.

410. Based on our review of the record, the proven application of the CMRS model, and our 
predictive judgment about the future of the ecosystem under our new legal framework, we conclude that 
the new framework will not have a negative impact on investment and innovation in the Internet 
marketplace as a whole.  As is often the case when we confront questions about the long-term effects of 
our regulatory choices, the record in this proceeding presents conflicting viewpoints regarding the likely 
impact of our decisions on investment.  We cannot be certain which viewpoint will prove more accurate, 
and no party can quantify with any reasonable degree of accuracy how either a Title I or a Title II 
approach may affect future investment.1194  Moreover, regulation is just one of many factors affecting 
investment decisions.1195  Although we appreciate carriers’ concerns that our reclassification decision 
could create investment-chilling regulatory burdens and uncertainty, we believe that any effects are likely 
to be short term and will dissipate over time as the marketplace internalizes our Title II approach, as the 
record reflects and we discuss further, below.  More significantly, to the extent that our decision might in 
some cases reduce providers’ investment incentives, we believe any such effects are far outweighed by 
positive effects on innovation and investment in other areas of the ecosystem that our core broadband 
policies will promote.1196  Industry representatives support this judgment, stating that combined 
reclassification and forbearance decisions will provide the regulatory predictability needed to spur 
continued investment and innovation not only in infrastructure but also in content and applications.1197  

(Continued from previous page)  
1191 Id. at 1447-48, para. 80.
1192 47 C.F.R. § 20.9(a)(14)(ii)(B). 
1193 See supra Sections IV.B., IV.C.2.
1194 See infra paras. 415-416.
1195 See, e.g., Free Press Nov. 21, 2014 Ex Parte Letter at 5.
1196 See, e.g., Letter from Angie Kronenberg, COMPTEL, to Marlene H. Dortch, Secretary, FCC, GN Docket 14-28, 
at 2 (filed Jan. 13, 2015) (COMPTEL Jan. 13, 2015 Ex Parte Letter).
1197 See, e.g., Sprint Jan. 16, 2015 Ex Parte Letter at 1 (“Sprint does not believe that a light touch application of Title 
II, including appropriate forbearance, would harm the continued investment in, and deployment of, mobile 

(continued….)
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411. Investment Incentives.  The 2014 Open Internet NPRM generated spirited debate about 
the consequences that classifying broadband Internet access service as a telecommunications service 
would have for investment incentives.  Opponents of reclassification assert that Title II requirements will 
stifle innovation and investment.1198  Other commenters vigorously support the opposite position, 
asserting that reliance on section 706 authority to support open Internet rules is a course fraught with 
prolonged uncertainty that will stifle investment and that has already had detrimental economic effects.1199  
These and other commenters claim that a cautious regulatory approach based on Title II will provide 
much-needed predictability to investors and consumers alike, while ensuring that the Commission has the 
statutory authority necessary to protect the open Internet, promote competition, and protect consumers.1200

412. The key drivers of investment are demand and competition.  Internet traffic is expected to 
grow substantially in the coming years,1201 and the profits associated with satisfying that growth provide a 
strong incentive for broadband providers to continue to invest in their networks.1202  In addition, 
continuing advances in technology are lowering the cost of providing Internet access service.1203  The 
possibility of enhancing profit margins can be expected to induce broadband providers to make the 
appropriate network investments needed to capture a reduction in costs made possible only through 
technological advances.

413. Competition not only creates the correct incentives for investment and promotes 
innovation in the broadband infrastructure needed to support robust and ubiquitous Internet access 
service, but also spurs innovation and investment at the “edge” of the network, where content and 
applications are created and deployed.1204  As one commenter explains, “Title II promotes competitive 

broadband services.”); Letter from Andrew W. Guhr, Counsel for AOL, Inc. to Marlene H. Dortch, Secretary, FCC, 
GN Docket No. 14-28 (filed Dec. 5, 2014); COMPTEL Comments at 21-24; Vonage Reply at 32. 
1198 See, e.g., Charter Comments at 13, 15-16; Comcast Comments at 46-50; Verizon Comments at 57; NCTA Dec. 
23, 2014 Ex Parte Letter at 3-5; ACA Comments at 60-66; Alcatel-Lucent Comments at 2; AT&T Comments at 51-
53; CenturyLink Comments at 5-6; Cisco Comments at 27; CTIA Comments at 46-48; Cox Comments at 34-36; 
Frontier Comments at 2-4; Qualcomm Comments at 4-7; Letter from Laurence Brett Glass, d/b/a LARIAT to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Jan. 9, 2015).
1199 See, e.g., Vonage Comments at 35- 36; AARP Comments at 38-42.
1200 See, e.g., Common Cause Comments at 13-16; WGAW Comments at 28-31; Public Knowledge Reply at 16-22; 
OTI Reply at 3-11; EFF Comments at 13-15; NASUCA Comments at 4-6; CDT Comments at 15-16; Cogent 
Comments at 11.
1201 See, e.g., Cisco Comments at 4-5 (stating that “[g]lobal IP traffic has increased more than fivefold in the past 5 
years and will increase threefold over the next 5 years” and that it “expects traffic to grow from 16,607 petabytes of 
data in 2013 to 40,545 petabytes of data in 2018”); see also AARP Comments at 47-48 & fig. 2 (explaining that 
“[b]roadband providers have faced nearly exponential year-over-year growth in traffic flows for the entire history of 
the broadband market,” and that trend is expected to continue).
1202 See, e.g., AARP Comments at 48 (arguing that “[b]ecause of the ongoing growth in traffic, broadband providers 
have had to continuously upgrade their network’s capacity,” and “broadband providers benefit from the growth in 
traffic volume associated with video services as it drives end-user demand for higher-priced, higher-speed 
offerings”); Access Comments at 13 (“The demand for faster and better access to the internet will grow, generating 
more value for and a stronger incentive to invest in enhanced network capacity.”). 
1203 See Free Press Comments at 94-95 n.200 (describing declining costs for cable, LEC, and wireless broadband 
service providers due to technological and market developments); ACI Reply, Attach., Innovation and National 
Broadband Policies at 16-32 (discussing technological advancements in cable, wireline, and wireless networks and 
describing their benefits, including improved capacity and “declining costs and rates”). 
1204 See Verizon, 740 F.3d at 644-45; COMPTEL Jan. 13, 2015 Ex Parte Letter at 2.
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entry in at least two ways.”1205  First, section 224 (from which we do not forbear in the context of 
broadband Internet access service, as discussed below) “ensures that telecommunications carriers receive 
access to the poles of local exchange carriers and other utilities at just, reasonable, and nondiscriminatory 
rates,”1206  an “important investment benefit that will enable those deploying fiber-to-the-home or other 
competitive networks to deploy more expeditiously and efficiently.”1207  Title II also “offers other benefits 
at the state level, including access to public rights of way,” which some broadband providers reportedly 
utilize to deploy networks.1208  

414. Further, contrary to the assertions of opponents of reclassification, sensible regulation and 
robust investment are not mutually exclusive.1209  The investment record of incumbent LECs since 
passage of the 1996 Act calls into question claims that regulation necessarily stifles investment.  Indeed, it 
appears that AT&T, Verizon, and Qwest (now CenturyLink) increased their capital investments as a 
percentage of revenues immediately after the Commission expanded Title II requirements pursuant to the 
Telecommunications Act of 1996,1210 while investment levels decreased after 2001,1211 during a period 

1205 Letter from Marvin Ammori to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 3 (filed Dec. 19, 
2014) (Ammori Dec. 19, 2014 Ex Parte Letter).
1206 Id. at 3; see also 47 U.S.C. § 224.
1207 Ammori Dec. 19, 2014 Ex Parte Letter at 3-4; see also Letter from Austin C. Schlick, Director, 
Communications Law, Google, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (explaining that 
reclassifying broadband Internet access service as a telecommunications service would extend the statutory right of 
access to utility infrastructure to all providers of these services, “regardless of what services they otherwise 
provide”).  Conversely, ACA asserts that reclassification would result in increased pole attachment rates for many of 
its members, which would have the effect of lowering investment incentives both for continued investment in 
existing facilities and for new deployments.  See ACA Comments at 62, 64, 66.  We do not agree with ACA’s 
prediction concerning investment incentives.  As we explain further below, we are committed to avoiding an 
outcome in which entities misinterpret today’s decision as an excuse to increase pole attachment rates of cable 
operators providing broadband Internet access service.  It is not the Commission’s intent to see any increase in the 
rates for pole attachments paid by cable operators that also provide broadband Internet access service, and we 
caution utilities against relying on this decision to that end.  See infra paras. 482-484.  This Order does not itself 
require any party to increase the pole attachment rates it charges attachers providing broadband Internet access 
service, and we would consider such outcomes unacceptable as a policy matter.  We will be monitoring marketplace 
developments following this Order and will promptly take further action in that regard if warranted.  In any case, 
such arguments do not persuade us not to reclassify broadband Internet access service, since in reclassifying that 
service we simply acknowledge the reality of how it is being offered today.    
1208 See Ammori Dec. 19, 2014 Ex Parte Letter at 4 (citing Jon Brodkin, “Report: Verizon FiOS claimed public 
utility status to get government perks,” Ars Technica, May 28, 2014, http://arstechnica.com/tech-
policy/2014/05/report-verizon-fios-gets-perks-from-government-while-avoiding-regulations/; Bruce Kushnick, 
Public Utility Law Project of New York, Inc., It’s All Interconnected: Oversight and Action is Required to Protect 
Verizon New York Telephone Customers and Expand Broadband Services (May 13, 2014), 
http://newnetworks.com/wp-content/uploads/PublicNN3.pdf. 
1209 See Sprint Jan. 16, 2015 Ex Parte Letter at 1 (“Sprint does not believe that a light touch application of Title II, 
including appropriate forbearance, would harm the continued investment in, and deployment of, mobile broadband 
services.”).
1210 See, e.g., Free Press Comments at 102 (arguing that “the average annual investment by telecom carriers was 55 
percent higher under the period of Title II’s application than it has been in the years since the FCC removed 
broadband from Title II”).  The 1996 Telecom Act imposed a set of new obligations on incumbent local exchange 
carriers, including, most importantly, the duty to provide competing carriers access to unbundled network elements 
at cost-based rates.  See 47 U.S.C. §§ 251(c)(3), 252(d)(1).  The Commission adopted rules implementing the 
unbundling requirements in 1996.  Implementation of the Local Competition Provisions in the Telecommunications 
Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 
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when the Commission relieved providers of many unbundling requirements and other regulatory 
obligations.1212  And, of course, wireline DSL was regulated as a common-carrier service until 2005—a 
period in the late ‘90s and the first five years of this century, which saw the highest levels of wireline 
broadband infrastructure investment to date.1213  At a minimum, this evidence demonstrates that robust 
investment can and does occur even when new regulations are adopted.1214  Our conclusions are not 
premised on the assumption that regulation never harms investment, nor do we deny that deregulation 
often promotes investment; rather, we reject assertions that reclassification will substantially diminish 
overall broadband investment.  This is further supported by examining broadband providers’ investment 
histories since the announcement of the Broadband Classification NOI in 2010.  While the Commission 
did not utilize reclassification to support its 2010 Open Internet Order, it did not close the docket on the 
Broadband Classification NOI, indicating that reclassification remained an open question.  The record 
demonstrates that broadband providers continued to invest, at ever increasing levels, in their networks 
post-2010, after which broadband providers were clearly on notice that the Commission was considering 
reclassifying broadband Internet access service as a telecommunications service and imposing certain 
Title II regulations upon them.1215 

CC Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd 15499 (1996).  But see Access Charge Reform, 
CC Docket No. 96-262, Fifth Report and Order, 14 FCC Rcd 14221 (1999) (Pricing Flexibility Order), aff'd, 
WorldCom v. FCC, 238 F.3d 449 (D.C. Cir. 2001) (granting carriers pricing flexibility).  
1211 See, e.g., USTelecom, Historical Broadband Provider Capex, http://www.ustelecom.org/broadband-industry-
stats/investment/historical-broadband-provider-capex (last visited Jan. 21, 2015) (showing a drop in capex 
expenditures by broadband providers from a high of $118 billion in 2000 to a low of $57 billion in 2003).
1212 See Petition of AT&T Inc. for Forbearance Under 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules 
with Respect to Its Broadband Services et al., WC Docket No. 06-125, Memorandum Opinion and Order, 22 FCC 
Rcd 18705 (2007), aff’d sub nom. Ad Hoc v. FCC, 572 F.3d 903 (AT&T Forbearance Order) (granting AT&T 
forbearance from rules applicable to enterprise broadband services); Verizon Telephone Companies’ Petition for 
Forbearance from Title II and Computer Inquiry Rules with Respect to their Broadband Services Is Granted by 
Operation of Law, WC Docket No. 04-440, News Release (rel. Mar. 20, 2006) (informing the public of deemed 
grant of Verizon petition for forbearance with respect to enterprise broadband services); Wireline Broadband 
Classification Order, 20 FCC Rcd 14853 (eliminating Computer Inquiry requirements and other rules governing 
wireline broadband Internet access service); Unbundled Access to Network Elements, Review of the Section 251 
Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-13, CC Docket No. 01-338, 
Order on Remand, 20 FCC Rcd 2533 (2005) (eliminating unbundled switching and significantly scaling back 
unbundling of other network elements); Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers. Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-
98, and 98-147, Report and Order and Notice of Proposed Rulemaking, 18 FCC Rcd 16978 (2003) (subsequent 
history omitted) (eliminating line-sharing).
1213 See US Telecom Research Brief, Latest Data Show Broadband Investment Surged in 2013 at 2, Chart 2 (wireline 
broadband capital expenditures peaked at $79 billion in 2000), 
http://www.ustelecom.org/sites/default/files/documents/090814%20Latest%20Data%20Show%20Broadband%20In
vestment%20Surged%20in%202013.pdf.
1214 See Vonage Comments at 13-15 (noting “substantial broadband network investments” by AT&T and Verizon 
following the release of the Internet Policy Statement).  
1215 See, e.g., AT&T Comments at 19 (“[A]nnual investment in U.S. wireless networks grew more than 40 percent 
between 2009 and 2012, from $21 billion to $30 billion.” (citing “Four Years of Broadband Growth,” Office of 
Science and Technology Policy & The National Economic Council (June 2013), 
http://www.whitehouse.gov/sites/default/files/broadband_report_final.pdf) (Four Years of Broadband Growth); Free 
State Comments at 7 n.17 (“The telecommunications and cable sector was responsible for $50.5 billion of 
investment, comprising more than one-third of total capital investments in the U.S. economy last year.”); Verizon 
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http://www.ustelecom.org/broadband-industry-stats/investment/historical-broadband-provider-capex
http://www.ustelecom.org/broadband-industry-stats/investment/historical-broadband-provider-capex
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415. A number of market analysts concur that dire predictions of disastrous effects on 
investment are overblown.1216  Although some commenters claim that then-Chairman Genachowski’s 
May 6, 2010 announcement that the Commission would consider adopting a Title II approach prompted 
analysts to downgrade the ratings of Internet access service providers and sent stock prices downward, the 
effect of this announcement on stock prices, if any, is by no means clear.1217  Further, there was no 
appreciable movement in capital markets following substantial public discussion of the potential use of 
Title II in November.1218  What is clear from this debate is that stock price fluctuations can be caused by 
many different factors and are susceptible to various interpretations.1219  Accordingly, we find 
unpersuasive the arguments that Title II classification would have a negative impact on stock value. 

416. Tellingly, major infrastructure providers have indicated that they will in fact continue to 
invest under the framework we adopt,  despite suggesting otherwise in their filed comments in this 
proceeding.1220  For example, Sprint asserts in a letter in this proceeding that “[s]o long as the FCC 

Comments, Lerner Declaration at 20 (citing Four Years of Broadband Growth at 4-5: “[S]ince President Obama 
took office in early 2009, nearly $250 billion in private capital has been invested in U.S. wired and wireless 
broadband networks.  In just the last two years, more high-speed fiber cables have been laid in the United States 
than in any similar period since 2000.”); Free Press Comments at 102, 100 fig. 1 (“The data also show that the 
implementation of the FCC’s 2010 Open Internet Order was followed by an increase in telco capital investment.  
From the end of 2011 to the end of 2013 capex by the companies tracked in Figure 1 increased 7 percent (if the 
cable MSOs are included, the increase is 5 percent).  This is noteworthy because the same warnings about the harm 
Title II would cause to investment were made about the Open Internet rules – predictions that were flat out wrong.”).
1216 See, e.g., Free Press Nov. 21, 2014 Ex Parte Letter at 7 n.14 (quoting J.P. Morgan, North American Equity 
Research, Nov. 11, 2014, Net Neutrality: Prepared for Title II but We Take Less Negative View, “[w]e wouldn’t 
change any of the fundamental assumptions on cable companies under our coverage under Title II, and shares are 
likely to rebound over time.”), id. at 7 (quoting Bernstein Research Note, Nov. 17, 2014: “We note that during the 
three years in which the 2010 rules were in place while Verizon pursued its (unnecessary) litigation there did not 
appear to be any effect on investment decisions from the resulting litigation uncertainty.  Further, the evidence 
carriers produce to support their argument that Title II classification will reduce investment tends to consist of 
commentary from analysts and network-equipment suppliers, as well as the results of their own discretionary 
choices. . . .”).
1217 Free Press explains that following the announcement of the 2010 Broadband Classification NOI, “[m]ost of the 
ISP stocks barely moved from this announcement.  Verizon and AT&T each fell 2 percent.  Cable stocks did drop 
more (on substantially higher volume), but this was primarily due to . . . over-valuation of these stocks following 
better-than-expected Q1 earnings reports.  This was compounded by the broader market concerns stemming from 
the EU debt crisis.”  Free Press Comments at 114.  In the months following the announcement the “ILECs, Cable 
and Wireless companies were outperforming the broader market, and vastly outperforming the edge companies’ 
stocks.  Comcast was the only ISP in negative territory, yet still outperformed the broader market.  And its issues 
were more related to the merger than the [NOI].”  Id. at 117-118.   
1218 See New York Stock Exchange, https://www.nyse.com/index (last visited Jan. 23, 2015) (detailing stock price 
information from October 1, 2014 to January 23, 2015 for Verizon (NYSE:VZ), AT&T (NYSE:T), Time Warner 
Cable (NYSE:TWC), CenturyLink (NYSE:CTL), Sprint (NYSE:S), T-Mobile (NSYE:TMUS), and Cablevision 
(NYSE:CVC); NASDAQ, http://www.nasdaq.com/ (last visited Jan. 23, 2015) (detailing stock price information 
from October 1, 2014 to January 23, 2015 for Comcast (NASDAQ:CMCSA) and  Charter (NASDAQ:CHTR). 
1219 At any moment in time, the price of a stock reflects the market’s valuation of the cash-flow-generating 
capability of the firm.  Because a firm’s cash flow is based on a multitude of factors, it is improper to infer that 
observed stock price changes reflect the market’s belief that infrastructure investment will decline. 
1220 See, e.g., Letter from COMPTEL, Engine, CCIA, and Internet Freedom Business Alliance to Chairman Wheeler, 
GN Docket No. 14-28, at 2 n.4 (filed Dec. 30, 2014) (COMPTEL Dec. 30, 2014 Ex Parte Letter);  Brian Fung,  
Verizon: Actually, strong net neutrality rules won’t affect our network investment, Washington Post, Dec. 10, 2014, 
available at http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/10/verizon-actuallystrong-net-neutrality-
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continues to allow wireless carriers to manage our networks and differentiate our products, Sprint will 
continue to invest in data networks regardless of whether they are regulated by Title II, Section 706, or 
some other light touch regulatory regime.”1221  It adds that “Sprint does not believe that a light touch 
application of Title II, including appropriate forbearance, would harm the continued investment in, and 
deployment of, mobile broadband services.”1222  Verizon’s chief financial officer, Francis Shammo, told 
investors in a conference call in response to a question about the effect of “this move to Title II,” that “I 
mean to be real clear, I mean this does not influence the way we invest.  I mean we’re going to continue 
to invest in our networks and our platforms, both in Wireless and Wireline FiOS and where we need to.  
So nothing will influence that.  I mean if you think about it, look, I mean we were born out of a highly 
regulated company, so we know how this operates.”1223  

417. Today’s Order addressing forbearance from Title II and accompanying rules for BIAS 
will resolve concerns about uncertainty regarding the application of Title II to these services, which some 
argue could chill investment.1224  By grounding our regulatory authority on firm statutory footing and 
defining the scope of our intended regulation, our decision establishes the regulatory predictability needed 
by all sectors of the Internet industry to facilitate prudent business planning, without imposing undue 
burdens that might interfere with entrepreneurial opportunities.1225  Moreover, the forbearance we grant 

rules-wont-affect-our-network-investment/?wpisrc=nlswbd& wpmm=1 ; Brian Fung, Comcast, Charter and Time 
Warner Cable all say Obama’s net neutrality plan shouldn’t worry investors, Washington Post, Dec. 16, 2014, 
available at http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/16/comcast-charter-andtime-warner-
cable-all-tell-investors-strict-net-neutrality-wouldnt-change-much /.  See also COMPTEL Dec. 11, 2014 Ex Parte 
Letter  (urging the Commission “to consider [a Verizon disclosure regarding the impact of regulation on its 
investment plans] and discount the claims [in the record] that network investment will decline if the Commission 
reclassifies broadband Internet access services”); see also Free Press Comments at 92-93, 97 nn.198 & 205; Alan 
Breznick, CenturyLink Eyes More Gig Launches, LightReading, Feb. 12, 2015, at 
http://www.lightreading.com/gigabit/gigabit-cities/centurylink-eyes-more-gig-launches/d/d-id/713723 (last visited 
Feb. 17, 2015).
1221 Sprint Jan. 16, 2015 Ex Parte Letter at 1-2; see also Thomas Gryta, T-Mobile Joins Sprint In Downplaying 
FCC’s Broadband Reclassification, Wall Street Journal (Feb. 19, 2015), http://blogs.wsj.com/corporate-
intelligence/2015/02/19/t-mobile-joins-sprint-in-downplaying-fccs-broadband-reclassification/ (T-Mobile US stating 
that “the regulatory reclassification of the Internet as a utility would not be an impediment to its business”).
1222 Id. at 1. 
1223 Brian Fung, Verizon: Actually, strong net neutrality rules won’t affect our network investment, Washington Post, 
Dec. 10, 2014, available at http://www.washingtonpost.com/blogs/the-switch/wp/2014/12/10/verizon-
actuallystrong-net-neutrality-rules-wont-affect-our-network-investment/?wpisrc=nlswbd& wpmm=1; see also Free 
Press Nov. 14, 2014 Ex Parte Letter at 6 (stating that “when asked if the President’s push for Title II reclassification 
would affect your investment in broadband,” Mr. Shammo answered “No”); Thomson Reuters Streetevents, Edited 
Transcript, VZ – Verizon Communications Inc at UBS Global Media and Communications Conference, at 13 (Dec. 
9, 2014), available at http://publicpolicy.verizon.com/assets/images/content/VZ_at_UBS_Conf.pdf.  Over one 
month later, Mr. Shammo stated, in an investor call on Jan. 22, 2015, that his earlier comments had been 
“misquoted” and asserted that reclassifying broadband as a Title II service will affect “long-term investment in our 
networks.”  See Brian Fung, Did Congress, the media and the FCC all misunderstand what Verizon said on net 
neutrality? Verizon thinks so, Washington Post, Jan. 23, 2014, available at 
http://www.washingtonpost.com/blogs/the-switch/wp/2015/01/23/did-congress-the-media-and-the-fcc-all-
misunderstand-what-verizon-said-on-net-neutrality-verizon-thinks-so/.                                  
1224 See infra Section V.
1225 But see NASUCA Comments at 12 (noting that “litigation is inevitable no matter which direction the 
Commission chooses” and arguing that “[t]he Commission is far more likely to avoid reversal by the courts if it 
adopts an open Internet regime based on reclassifying broadband as Title II”); CCIA Nov. 19, 2014 Ex Parte Letter 
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we today is broad in scope and extends to obligations that might be viewed as characteristic of “utility-
style” regulation.  In particular, we forbear from imposing last-mile unbundling requirements, a 
regulatory obligation that several commenters argue has led to depressed investment in the European 
broadband marketplace.1226  As such, we disagree with commenters who assert that classification of BIAS 
as a telecommunications service would chill investment due to fears that future Commissions will reverse 
our forbearance decision,1227 and that forbearance will engender protracted litigation.1228  

418. Some opponents argue that classifying broadband Internet access services as 
telecommunications services will necessarily lead to regulation of Internet backbone services, CDNs, and 
edge services, compounding the suppressive effects on investment and innovation throughout the 
ecosystem.1229  Our findings today regarding the changed broadband market and services offered are 
specific to the manner in which these particular broadband Internet access services are offered, marketed, 
and function.1230  We do not make findings with regard to the other services, offerings, and entities over 
which commenters raise concern, and in fact explicitly exclude such services from our definition of 
broadband Internet access services.1231

419. CALinnovates submitted a commissioned White Paper by NERA Economic Consulting, 
asserting that reclassification will have a strong negative effect on innovation (with associated harms to 
investment and employment).1232  The White Paper asserts that small edge providers will be harmed by 

(“The group also discussed the inevitable litigation that will ensue no matter what open Internet rules the 
Commission adopts.”).
1226 See Letter from Christopher Yoo to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 (filed June 10, 
2014); Comcast Dec. 24, 2014 Ex Parte Letter at 5-7 (citing Martin H. Thelle & Dr. Bruno Basalisco, Copenhagen 
Economics, Europe Can Catch Up with the US: A Contrast of Two Contrary Broadband Models (June 2013), 
http://www.copenhageneconomics.com/Website/News.aspx?PID=3058&M=NewsV2&Action=1&NewsId=708; see 
also Letter from Maggie McCready, Vice President, Federal Regulatory Affairs, Verizon, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28 (filed Jan. 26, 2015). 
1227 See, e.g., Ericsson Comments at 12 (“[T]he potential for reversals of forbearance decisions based on shifts in 
political winds and accompanying Commission leadership changes would deter investment in the short and long 
term.”); AT&T Comments at 67-68.
1228 See, e.g., Verizon Comments at 68; AT&T Comments at 67-68 (arguing that broadband service providers 
“would be kept in a constant state of regulatory uncertainty” because forbearance decisions “are not irreversible”); 
Ericsson Comments at 12 (“[T]he potential for reversals of forbearance decisions based on shifts in political winds 
and accompanying  Commission leadership changes would deter investment in the short and long term.”); Alcatel-
Lucent Comments at 13 (“It could take years for the Commission to sort through which Title II requirements should 
apply to broadband, and the inevitable legal appeals would only prolong a state of regulatory instability.”); ARRIS 
Comments at 11-12; CTIA Oct. 17, 2014 Ex Parte Letter at 5.  Other commenters also wrongly suggest that we plan 
to apply “old world” common carrier rules to Internet access service, conjuring the specter of pervasive and 
intrusive cost-of-service rate regulation.  See, e.g., Consumer Electronics Association Comments at 13; Yoo Dec. 
22, 2014 Ex Parte Letter at 6; GSM Comments at 10-11.
1229 See, e.g., Ericsson Comments at 12; Alcatel-Lucent Comments at 2; AT&T Comments at 4-5; Verizon 
Comments at 55; NCTA Dec. 23, 2014 Ex Parte Letter at 7; CBIT Reply at 27; Cisco Comments at 27; Letter from 
John Mayo, Exec. Director, Georgetown Center for Business and Public Policy to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28 (filed Jan. 16, 2015), Attach. Anna-Maria Kovacs, Regulatory Uncertainty: The FCC’s 
Open Internet Docket, at 6-7 (Jan. 2015).
1230 See supra Section IV.C.2.
1231 See supra Section IV.C.1.
1232 See CALinnovates Reply, Attach. NERA Economic Consulting, Economic Repercussions of Applying Title II to 
Internet Services at 2 (NERA White Paper).
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reclassification, as Title II provisions “will serve to increase the capital costs for innovators both directly 
and indirectly as well as to foster the sort of regulatory uncertainty that deters investors from ever 
investing.”1233  We disagree.  The White Paper assumes that broadband Internet access services will be 
subject to the full scope of Title II provisions, and ascribes increased costs to regulatory uncertainty.  As 
discussed below,1234 we forbear from application of many of Title II’s provisions to broadband Internet 
access services, and in doing so, provide the regulatory certainty necessary to continued investment and 
innovation.  We also reject the argument, set forth by the Phoenix Center, that reclassification would 
require broadband providers “to create, and then tariff, a termination service for Internet content under 
Section 203 of the Communications Act.”1235  

420. US Telecom submitted a study finding that under Title II regulation, wireline broadband 
providers are likely to invest significantly less than they would absent Title II regulation over the next 
five years, putting at risk much of the large capital investments that will be needed to meet the expected 
increases in demand for data service.1236  The study contains several substantial analytical flaws which 
call its conclusions into question.  First, the study inaccurately assumes that no wireless services are Title 
II services.1237  In fact, wireless voice service is subject to Title II with forbearance, similar to the 
approach that we adopt here for BIAS.  Second, the empirical models in the study incorrectly leave out 
factors that are important determinants of the dependent variables.  For example, the level of the firm’s 
demand for wireline services and its predicted rate of growth are left out as factors that clearly should be 
considered as determinants of wireline capital expenditures in Table 1.1238  The statistical models in the 
paper are thus forced to either over- or under-estimate the role of the variables that are considered in the 
study, and as a result the predicted level of wireline investment subject to Title II regulation and its 
predicted rate of growth are not correct.  We also agree with Free Press’ argument that the study ignores 
the reality that once last-mile networks are built, the substantial initial investment has already been 
outlayed.  For example, for the authors to observe that there was less investment in wireline networks 
than in wireless networks following the 2009 recession merely observes that wireline networks were 
largely constructed prior to 2009, while mobile wireless data networks were not.1239  Further, as Free Press 
asserts, the study ignores evidence of massive network investments by incumbent LECs in the Ethernet 
market, which is regulated under Title II.1240  The US Telecom study also did not factor in the potential 
effect of forbearance on investment decisions.  We are thus unpersuaded that this study is determinative 
regarding the effect that reclassification will have on investment.

421. CMRS, Enterprise Broadband, and Voluntary Title II.  Our conclusions are further borne 

1233 NERA White Paper at 22.
1234 See infra Section V.
1235 See Digital Policy Institute Reply, Attach. at 4 (George S. Ford and Lawrence J. Spiwak, Phoenix Center Policy 
Bulletin No. 36, Tariffing Internet Termination: Pricing Implications of Classifying Broadband as a Title II 
Telecommunications Service (Sept. 2014) (Phoenix Center Policy Bulletin No. 36)) (emphasis omitted).
1236 See Letter from Patrick S. Brogan, USTelecom to Marlene Dortch, Secretary, FCC, GN Docket No. 14-28 (filed 
Nov. 19, 2014) (attaching Hassett, Kevin A and Shapiro, Robert J., The Impact of Title II Regulation of Internet 
Providers on Their Capital Investment (USTelecom Study)) (USTelecom Nov. 19, 2014 Ex Parte Letter).
1237 Free Press Nov. 21, 2014 Ex Parte Letter at 1.
1238 See USTelecom Study at 13, Tbl. 1.
1239 Free Press Nov. 21, 2014 Ex Parte Letter at 2.
1240 Id. at 2-3.  Free Press asserts that Verizon “long ago stopped investing in residential fiber,” even while its retail 
broadband service offerings have been classified as an information service, and AT&T “never bothered to deploy 
retail fiber-to-the-home services.”  Free Press Nov. 14, 2014 Ex Parte Letter at 4.
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out in examining the market for those services that are already subject to Title II.  The Commission’s 
experience with CMRS, to which Title II explicitly applies, demonstrates that application of Title II is not 
inconsistent with robust investment in a service.1241  The sizable investments made by CMRS providers, 
who operate under a market-based Title II regulatory regime, allow us to predict with ample confidence 
that our narrowly circumscribed application of Title II to broadband Internet access service will not 
cripple the regulated industries or deprive consumers of the benefits of continued investment and 
innovation in network infrastructure and Internet applications.  

422. In 1993, Congress established a new regulatory framework for CMRS by giving the 
Commission the authority to forbear from applying any provision of Title II to CMRS except sections 
201, 202, or 208.1242  Congress prescribed the standard for forbearance in terms nearly identical to the 
standard it later adopted for common carriage services in the Telecommunications Act of 1996.1243  In 
1994, the Commission implemented its new authority by forbearing from applying sections 203, 204, 
205, 211, 212, and portions of 214,1244 thereby relieving providers of the burdens associated with the 
filing of tariffs, Commission investigation of new and existing rates, rate prescription and refund orders, 
regulations governing interlocking directorates, and regulatory control of market entry and exit.1245  
CMRS providers remain subject to the remaining provisions in Parts I and II of Title II.  Recognizing that 
the “continued success of the mobile telecommunications industry is significantly linked to the ongoing 
flow of investment capital into the industry,” the Commission sought to ensure that its policies fostered 
robust investment, and it chose a regulatory path intended to establish “a stable, predictable regulatory 
environment that facilitates prudent business planning.”1246  

423. Mobile providers have thrived under a market-based Title II regime.  During the period 
between 1993 and the end of 2009, while mobile voice was the primary driver of mobile revenues, 
wireless subscribership grew over 1600 percent, with more than 285 million subscribers at the end of 
2009.1247  Industry revenues increased from $10.9 billion in 1993 to over $152 billion—a 1300 percent 
increase.1248  Further, between 1993 and 2009, the industry invested more than $271 billion in building out 

(Continued from previous page)  
1241 See, e.g., WGAW Reply at 34-35. 
1242 Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 6002(b), codified at 47 U.S.C. § 332(c).  As 
discussed above, the Act defines CMRS as “any mobile service . . . that is provided for profit and makes 
interconnected service available (A) to the public or (B) to such classes of eligible users as to be effectively 
available to a substantial portion of the public.”  47 U.S.C. § 332(d)(1).  “Interconnected service” is “service that is 
interconnected with the public switched network.”  47 U.S.C. § 332(d)(2).  This statutory framework, set forth in 
section 332 of the Communications Act, also preempts State or local government regulation of CMRS rates and 
entry, but permits State or local regulation of other CMRS terms and conditions.  47 U.S.C. § 332(c)(3).
1243 Compare 47 U.S.C. § 332(c)(1)(A), 332(c)(1)(D) with 47 U.S.C. § 160(a)–(b).
1244 Implementation of Sections 3(n) and 332 of the Communications Act; Regulatory Treatment of Mobile Services, 
GN Docket No. 93-252, Second Report and Order, 9 FCC Rcd 1411 (1994), corrected, 9 FCC Rcd 2156 (Wireless 
Forbearance Order), order on reconsideration, 10 FCC Rcd 7824 (1995) (clarifying preemption standard); see also 
47 U.S.C. §§ 203, 204, 205, 211, 212, 214.
1245 Wireless Forbearance Order, 9 FCC Rcd at 1510-11, para. 272.
1246 Id. at 1421, para. 22. 
1247 CTIA Wireless Industry Indices: Annual Wireless Survey Results: A Comprehensive Report from CTIA 
Analyzing the U.S. Wireless Industry year-End 2013 Results, 2014 at 25.
1248 Id. at 76.
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their wireless networks, which was in addition to monies spent acquiring spectrum.1249  Verizon Wireless, 
in particular, has invested tens of billions of dollars in deploying mobile wireless services since being 
subject to the 700 MHz C Block open access rules, which overlap in significant parts with the open 
Internet rules we adopt today.1250  Similarly, during this period, the wireless industry built nearly 235,000 
cell sites across the country—more than an 1800 percent increase over the approximately 13,000 sites at 
the end of 1993.1251  Wireless voice service is now available to over 99.9 percent of the U.S. 
population.1252  More than 99.4 percent of subscribers are served by at least two providers, and more than 
96 percent are served by at least three providers.1253  Finally, the recent AWS auction, conducted under 
the specter of Title II regulation, generated bids (net of bidding credits) of more than $41 billion—
demonstrating that robust investment is not inconsistent with a light-touch Title II regime.1254  Fears that 
our classification decision will lead to excessive regulation of Internet access service should be dispelled 
by our record of regulating the wireless voice industry for nearly twenty years under Title II.

424. In addition, the key provisions of Title II apply to certain enterprise broadband services.  
In a series of forbearance orders in 2007 and 2008, the Commission forbore from application of a number 
of Title II’s provisions to AT&T, Qwest, Embarq, and Frontier.1255  Since that time, those services have 

(Continued from previous page)  
1249 Id. at 97.  We note that Verizon argues that wireless investment began increasing around 2003 due to growth in 
mobile broadband, and disputes the idea that this investment was driven by CMRS voice services.  See Letter from 
William H. Johnson, Vice President and Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, 
Federal Communications Commission, GN Docket No. 14-28, at 2-4 (filed Feb. 19, 2015); O’Rielly Dissent at 6 & 
n.17.  However, given that mobile broadband was not classified as a Title I information service until 2007, it is not 
clear the extent to which increases in investment before then can be attributed to a non-CMRS regulatory 
environment.  Furthermore, voice service has continued to account for a significant portion of revenues.  See CTIA, 
Annual Wireless Industry Survey (2014) at 84; see also Bank of America/Merrill Lynch Global Wireless Matrix 
4Q14 at 274 (reporting that data revenues represented only 40.7 percent of total service revenues reported in 2014 in 
the US).  Free Press cites data showing substantial investment growth in the late 1990s (a time of increased demand 
for voice services) and the late 2000s to present (a period of increased smartphone use).  See Letter from Derek 
Turner, Research Director, Free Press, to Marlene H. Dortch, Secretary, Federal Communications Commission, GN 
Docket No. 14-28, at 2-4 (filed Feb. 23, 2015).  During the latter years, as discussed above, Verizon’s LTE network 
was subject to openness rules imposed by spectrum licensing conditions.  Regardless of which assumptions are 
made, it is clear that there has been substantial network investment by mobile wireless providers during a significant 
period of time in which these providers’ services have been subject to Title II regulation or openness requirements.  
Indeed, the data suggest that network investments have been driven more by overall market conditions, including 
consumer demand, than by the particular regulatory framework in place.  See id. at 3.  
1250 See Verizon Communications Inc., 10K Financial Statements 2008-2014, 
http://www.verizon.com/about/investors/quarterly-reports/.
1251 Id. at 107.
1252 Seventeenth Annual Wireless Competition Report, 29 FCC Rcd at 15333, para. 47. 
1253 Id. at 15334, Chart III.A.1.
1254 See FCC, Auction 97 – Advanced Wireless Services (AWS-3), 
http://wireless.fcc.gov/auctions/default.htm?job=auction_summary&id=97 (last visited Feb. 4, 2015).
1255 See AT&T Enterprise Forbearance Order, 22 FCC Rcd 18705; Qwest Petition for Forbearance Under 47 
U.S.C. § 160(c) from Title II and Computer Inquiry Rules with Respect to Broadband Services, WC Docket No. 06-
125, Memorandum Opinion and Order, 23 FCC Rcd 12260 (2008) (Qwest Forbearance Order); Petition of the 
Embarq Local Operating Companies for Forbearance Under 47 U.S.C. § 160(c) from Application of Computer 
Inquiry & Certain Title II Common-Carriage Requirements; Petition of the Frontier and Citizens ILECs for 
Forbearance Under Section 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules with Respect to Their 
Broadband Services, WC Docket No. 06-147, Memorandum Opinion and Order, 22 FCC Rcd 19478 (2007) 

(continued….)
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been subject to sections 201, 202, and 208, as well as certain other provisions that the Commission 
determined were in the public interest.  AT&T has recently called this framework an “unqualified 
regulatory success story,” and claimed that these services “represent the epicenter of broadband 
investment that the Commission’s national broadband policies seek to promote.”1256  The record does not 
evince any evidence that continued “light touch” Title II regulation has hindered investment in these 
services.

425. We observe that Title II currently applies not just to interconnected mobile voice and data 
services and to enterprise broadband services, but also the wired broadband offerings of more than 1000 
rural local exchange carriers (LECs) that voluntarily offer their DSL and fiber broadband services as 
common carrier offerings “in order to participate in National Exchange Carrier Association (NECA) tariff 
pools, which allow small carriers to spread costs and risks amongst themselves,” without harmful effects 
on investment.1257  As NTCA, which represents many of these entities, explained, “[c]ontrary to the dire, 
and somewhat hyperbolic, predictions of a few, the application of Title II only and strictly to the transport 
and transmission component underpinning retail broadband service will not cause investment in 
broadband networks and the services that ride atop them to grind to a halt.  To the contrary, a continued 
lack of clear ‘rules of the road’ is far more likely to have a deleterious effect on investment nationwide by 
providers large and small.”1258  Thus, we disagree with assertions by the American Cable Association that 
“Title II ‘reclassification’ or partial ‘classification’ of broadband Internet access service would have 
immediate and disastrous economic consequences for small and medium-sized ISPs.”1259

D. Judicial Estoppel Does Not Apply Here

426. Finally, we reject the argument that we are judicially estopped from finding that 
broadband Internet access service is a telecommunications service.  Judicial estoppel is an equitable 
doctrine that courts may invoke at their discretion to prevent a party that prevailed on an issue in one case 

(Embarq/Frontier Forbearance Order), aff'd sub nom. Ad Hoc Telecom. Users Committee v. FCC, 572 F.3d 903 
(D.C. Cir. 2009).
1256 See Marvin Ammori Dec. 19, 2014 Ex Parte Letter at 6 (citing AT&T Comments, WC Docket No. 05-25, RM-
10593, at 3 (filed Apr. 16, 2013)); see also Free Press Reply at 29.
1257 Free Press Comments at 46; see also Free Press Reply at 30; NTCA Comments at 9; Wireline Broadband 
Classification Order, 20 FCC Rcd at 14900-903, paras. 89-95.  See Wireline Broadband Classification Order, 20 
FCC Rcd at 14901, para. 90 (“[P]roviders of wireline broadband Internet access service that offer [broadband 
Internet access] transmission as a telecommunications service after the effective date of this Order may do so on a 
permissive detariffing basis.”); id. at 14901, n.270 (“For example, Qwest has indicated that it may continue offering 
a common carrier DSL transmission service to end users (i.e., its current retail ‘DSL+’ transmission service) . . .”).  
As discussed above, see Section IV.C.1., the broadband Internet access service we define today is itself a 
transmission service.  We disagree with the argument that in classifying BIAS, rather than a transmission 
“component” of BIAS, we are diverging from prior precedent regarding these DSL services and what the Justices 
were debating in Brand X.  See Pai Dissent at 40-42.  Whether we refer to that function as “access,” “connectivity,” 
or “transmission,” we have defined BIAS today such that it is the capability to send and receive packets to all or 
substantially all Internet endpoints.  See supra Section IV.C.1.  Thus, the service we define and classify today is the 
same transmission service as that discussed in prior Commission orders.  
1258 NTCA Reply at 10.
1259 ACA Comments at 44; see also id. at 62-66; Letter from Brian Gray, Connectivity Manager, Joink, LLC to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (filed Feb. 2, 2015).
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from taking a contrary position in another case.1260  Several commenters contend that because the 
Commission successfully argued before the Supreme Court in Brand X that cable modem service is an 
information service, the Commission is judicially estopped from finding that broadband Internet access 
service is a telecommunications service.1261  

427. We disagree.  Although the Supreme Court has not adopted a blanket rule barring 
estoppel against the government, if it exists at all it is “hen’s teeth rare.”1262  Judicial estoppel may be 
invoked against the government only when “it conducts what ‘appears to be a knowing assault upon the 
integrity of the judicial system,’”1263 such as when the inconsistent positions are tantamount to a knowing 
misrepresentation or even fraud upon the court.1264  Judicial estoppel will not be applied when the shift in 
position “is the result of a change in public policy.”1265  

428. In Brand X, the Supreme Court confirmed not only that an administrative agency can 
change its interpretation of an ambiguous statute, but that it “‘must consider varying interpretations and 
the wisdom of its policy on a continuing basis.’”1266  Following that directive, we have reexamined the 
Commission’s prior classification decisions and now conclude that broadband Internet access service is a 
telecommunications service.  This Declaratory Ruling is the result of what we believe to be the better 
reading of the Communications Act under current factual and legal circumstances; it manifestly is not the 
product of fraud or other egregious misconduct.  

429. Moreover, judicial estoppel does not apply unless a party’s current position is “clearly 
inconsistent” with its position in an earlier legal proceeding.1267  In the Brand X litigation and now, the 
Commission has consistently maintained the position that the relevant statutory provisions are susceptible 
to more than one reasonable interpretation.  Counsel for the Commission argued in Brand X that the 
Commission reasonably construed ambiguous statutory language in finding that cable modem service is 
an information service.1268  The Supreme Court agreed and deferred to the Commission’s judgment, but 
recognized that a contrary interpretation also would be permissible:  “[O]ur conclusion that it is 
reasonable to read the Communications Act to classify cable modem service solely as an ‘information 

1260 See New Hampshire v. Maine, 532 U.S. 742, 749-50 (2001); Pegram v. Herdrich, 530 U.S. 211, 227 n.8 (2000) 
(explaining that judicial estoppel “generally prevents a party from prevailing in one phase of a case on an argument 
and then relying on a contradictory argument to prevail in another phase”).  
1261 See, e.g., US Telecom Comments at 28-31; Alcatel-Lucent Comments at 12.    
1262 Costa v. INS, 233 F.3d 31, 38 (1st Cir. 2000); see also OPM v. Richmond, 496 U.S. 414, 422 (1990) (noting that 
the Supreme Court has reversed every finding of estoppel against the government that it has reviewed); Heckler v. 
Community Health Services of Crawford County, 467 U.S. 51, 60 (1984) (“[I]t is well settled that the Government 
may not be estopped on the same terms as any other litigant.”); Nagle v. Acton-Boxborough Regional School Dist., 
576 F.3d 1, 3 (1st Cir. 2009).   
1263 United States v. Owens, 54 F.3d 271, 275 (6th Cir. 1995) (quoting Reynolds v. Commissioner of Internal 
Revenue, 861 F.2d 469, 474 (6th Cir. 1988)).  
1264 Chao v. Roy’s Construction, Inc., 517 F.3d 180, 186 n.5 (3d Cir. 2008); see also United States v. Williams, 612 
F.3d 500, 513-14 (6th Cir. 2010); Morris Communications, Inc. v. FCC, 566 F.3d 184, 191 (D.C. Cir. 2009) 
(equitable estoppel may be applied only if the government “engaged in affirmative misconduct,” such as 
“misrepresentation or concealment”).  
1265 United States v. Owens, 54 F.3d at 275; see also New Hampshire v. Maine, 532 U.S. at 755.
1266 Brand X, 545 U.S. at 981 (quoting Chevron, 467 U.S. at 863-64) (emphasis added); see also Verizon, 740 F.3d at 
636.
1267 New Hampshire v. Maine, 532 U.S. at 750 (quoting United States v. Hook, 195 F.3d 299, 306 (7th Cir. 1999).  
1268 See Brief for the Federal Petitioners at 26-28, 38-44, Brand X, 545 U.S. 967.  
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service’ leaves untouched Portland’s holding that the Commission’s interpretation is not the best reading 
of the statute.”1269  Although we respect the Commission’s prior classification decisions and the policy 
considerations underlying them, we believe the better view at this time is that broadband Internet access is 
a telecommunications service as defined in the Act.  Because our decision does not result in “‘the 
perversion of the judicial process,’”1270 judicial estoppel should not be applied here.   

E. State and Local Regulation of Broadband Services

430. We reject the argument that “potential state tax implications” counsel against the 
classification of broadband Internet access service as a telecommunications service.1271  Our classification 
of broadband Internet access service as a telecommunications service appropriately derives from the 
factual characteristics of these services as they exist and are offered today.  At any rate, we observe that 
the recently reauthorized Internet Tax Freedom Act (ITFA) prohibits states and localities from imposing 
“[t]axes on Internet access.”1272  This prohibition applies notwithstanding our regulatory classification of 
broadband Internet access service.1273  Indeed, the legislative history of ITFA emphasizes that Congress 
drafted its definition of “Internet access” to be independent of the regulatory classification determination 
in order to “clarify that all transmission components of Internet access, regardless of the regulatory 
treatment of the underlying platform, are covered under the ITFA’s Internet tax moratorium.”1274  

431. Today, we reaffirm the Commission’s longstanding conclusion that broadband Internet 
access service is jurisdictionally interstate for regulatory purposes.1275  As a general matter, mixed-

1269 Brand X, 545 U.S. at 985-86 (emphasis in original).  
1270 New Hampshire v. Maine, 532 U.S. at 750 (quoting In re Cassidy, 892 F.2d 627, 641 (7th Cir. 1990)).  
1271 See Letter from James Assey, Executive Vice President, NCTA, to Jonathan Sallet, General Counsel, FCC, GN 
Docket Nos. 14-28 & 10-127, at 1 (filed Dec. 2, 2014) (NCTA Dec. 2, 2014 Ex Parte Letter); see also Letter from 
Will Marshall, President, Progressive Policy Institute to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 
(filed Dec. 16, 2014) (PPI Dec. 16, 2014 Ex Parte Letter); MMTC Comments at 9; ACA Comments at 62-64; Letter 
from James Assey, Exec. Vice President, NCTA, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 & 
10-127 (filed Nov. 14, 2014) (NCTA Nov. 14, 2014 Ex Parte Letter); Letter from James Assey, Exec. Vice 
President, NCTA, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 & 10-127, at 2 (filed Oct. 30, 
2014) (NCTA Oct. 30, 2014 Ex Parte Letter); TWC Comments at 19.
1272  Internet Tax Freedom Act § 1101(a)(1), Pub. L. 105–277, 112 Stat. 2681–719 (1998) (codified at 47 U.S.C. § 
151 nt.).  In December 2014, Congress extended ITFA through September 2015 as part of a continuing resolution 
and omnibus spending package.  See Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 
113-235, § 624, 128 Stat. 2130, 2377 (2014).  See also Letter from Matthew F. Wood, Policy Director, Free Press, to 
Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28 & 10-127, at 4-5 (filed Dec. 15, 2014) (Free Press Dec. 
15, 2014 Ex Parte Letter).
1273 See id. § 1105 of the ITFA defines “Internet access” to include  “the purchase, use or sale of telecommunications 
. . . to the extent such telecommunications are purchased, used or sold . . . to provide [a service that enables users to 
connect to the Internet to access content, information, or other services offered over the Internet].”  47 U.S.C. § 151 
nt. 
1274 S. Comm. On Commerce, Sci. & Transp., Internet Tax Nondiscrimination Act of 2003, S. Rep. No. 108-155, at 
2 (Sept. 29, 2003), reprinted in 2004 U.S.C.C.A.N. 2435, 2437.  Moreover, today’s decision would not bring 
broadband providers within the ambit of any state or local laws that impose property taxes on “telephone 
companies” or “utilities,” as those terms are commonly understood.  See, e.g., Letter from Samuel L. Feder, counsel 
to Charter Communications, Inc. to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 (filed Feb. 18, 2015).  
As noted herein, we are not regulating broadband Internet access service as a utility or telephone company.  
1275 See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd at 4832, para. 59 (using the end-to-end analysis to 
determine that cable modem Internet access service is jurisdictionally interstate); BPL-Enabled Broadband Order, 
21 FCC Rcd at 13288, para. 11; Wireless Broadband Classification Order, Memorandum Opinion and Order, 22 

(continued….)
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jurisdiction services are typically subject to dual federal/state jurisdiction, except where it is impossible or 
impractical to separate the service’s intrastate from interstate components and the state regulation of the 
intrastate component interferes with valid federal rules or policies.1276  With respect to broadband Internet 
access services, the Commission has previously found that, “[a]lthough . . . broadband Internet access 
service traffic may include an intrastate component, . . . broadband Internet access service is properly 
considered jurisdictionally interstate for regulatory purposes.”1277  The Commission thus has evaluated 
possible state regulations of broadband Internet access service to guard against any conflict with federal 
law.1278  Though we adopt some changes to the legal framework regulating broadband, the Commission 
has consistently applied this jurisdictional conclusion to broadband Internet access services, and we see 
no basis in the record to deviate from this established precedent.1279  The “Internet’s inherently global and 
open architecture” enables edge providers to serve content through a multitude of distributed origination 
points, making end-to-end jurisdictional analysis extremely difficult—if not impossible—when the 
services at issue involve the Internet.1280

432. We also make clear that the states are bound by our forbearance decisions today.  Under 
section 10(e), “[a] State commission may not continue to apply or enforce any provision” from which the 
Commission has granted forbearance.1281  With respect to universal service, we conclude that the 
imposition of state-level contributions on broadband providers that do not presently contribute would be 
inconsistent with our decision at the present time to forbear from mandatory federal USF contributions, 
and therefore we preempt any state from imposing any new state USF contributions on broadband—at 
least until the Commission rules on whether to provide for such contributions.1282  We recognize that 

FCC Rcd at 5911, para. 28; GTE Telephone Operating Cos. GTOC Tariff No. 1, GTOC Transmittal No. 1148, 13 
FCC Rcd 22466, 22474-83, paras. 16-32 (1998) (GTE Order), recon., 17 FCC Rcd 27409, 27411-12, para. 9 (1999).  
The record generally supports the continued application of this conclusion to broadband Internet access service.  
See, e.g., Free Press Dec. 15, 2014 Ex Parte Letter at 5-6.
1276 Vonage Holdings Corp., WC Docket No. 03-211, Memorandum Opinion and Order, 19 FCC Rcd 22404, 22419, 
para. 17 (2004) (citing Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 368 (1986); Petition for Emergency 
Relief and Declaratory Ruling Filed by the BellSouth Corporation, Memorandum Opinion and Order, 7 FCC Rcd 
1619, 1622-23, paras. 18-19 (1992)).  Notwithstanding the interstate nature of BIAS, states of course have a role 
with respect to broadband.  As the Commission has stated “finding that this service is jurisdictionally interstate [] 
does not by itself preclude” all possible state requirements regarding that service.  National Association of 
Regulatory Utility Commissioners Petition for Clarification or Declaratory Ruling that No FCC Order or Rule 
Limits State Authority to Collect Broadband Data, 25 FCC Rcd 5051, 5054-55, para. 9 (2010)  (NARUC Broadband 
Data Order) (“Given the specific federal recognition of a State role in broadband data collection, we anticipate that 
such State efforts will not necessarily be incompatible with the federal efforts or inevitably stand as an obstacle to 
the implementation of valid federal “polic[i]es.”).
1277 NARUC Broadband Data Order, 25 FCC Rcd at 5054, para. 8 n.24 (citing GTE Order, 13 FCC Rcd at 22475, 
para. 16).
1278 See generally, e.g., NARUC Broadband Data Order, 25 FCC Rcd 5051.
1279 See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd at 4832, para. 59; Wireless Broadband Classification 
Order, 22 FCC Rcd at 5911, para. 28; BPL-Enabled Broadband Order, 21 FCC Rcd at 13288, para. 11.
1280 See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd at 4832, para. 59 (using the end-to-end analysis to 
determine that cable modem Internet access service is jurisdictionally interstate); GTE Order, 13 FCC Rcd 22466 
(finding GTE’s ADSL service to be properly tariffed as an interstate service).  
1281 47 U.S.C. § 160(e).
1282 47 U.S.C. § 254(f).  Preemptive delay of state and local regulations is appropriate when the Commission 
determines that such action best serves federal communications policies.  See, e.g., New York State Comm’n on 
Cable Television v. FCC, 669 F.2d 58, 66 (2d Cir. 1982) (affirming delay of state regulation to comport with 

(continued….)
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section 254 expressly contemplates that states will take action to preserve and advance universal service, 
but as discussed below, our actions in this regard will benefit from further deliberation.1283

433. Finally, we announce our firm intention to exercise our preemption authority to preclude 
states from imposing obligations on broadband service that are inconsistent with the carefully tailored 
regulatory scheme we adopt in this Order.1284  While we establish a comprehensive regulatory framework 
governing broadband Internet access services nationwide today, situations may nonetheless arise where 
federal and state actions regarding broadband conflict.1285  The Commission has used preemption to 
protect federal interests when a state regulation conflicts with federal rules or policies, and we intend to 
exercise this authority to preempt any state regulations which conflict with this comprehensive regulatory 
scheme or other federal law.1286  For example, should a state elect to restrict entry into the broadband 
market through certification requirements or regulate the rates of broadband Internet access service 
through tariffs or otherwise, we expect that we would preempt such state regulations as in conflict with 
our regulations.  While we necessarily proceed on a case-by-case basis in light of the fact specific nature 
of particular preemption inquiries, we will act promptly, whenever necessary, to prevent state regulations 
that would conflict with the federal regulatory framework or otherwise frustrate federal broadband 
policies.

V. ORDER: FORBEARANCE FOR BROADBAND INTERNET ACCESS SERVICES

434. Having classified broadband Internet access service as a telecommunications service, we 
now consider whether the Commission should grant forbearance as to any of the resulting requirements of 
the Act or Commission rules.  As proposed in the 2014 Open Internet NPRM, we do not forbear from 
sections 201, 202, and 208, along with key enforcement authority under the Act, both as a basis of 
authority for adopting open Internet rules as well as for the additional protections those provisions 
directly provide.  As discussed below, we also do not forbear from certain provisions in the context of 
broadband Internet access service to protect customer privacy, advance access for persons with 
disabilities, and foster network deployment.  Because we believe that those protections and our open 

Commission policy) (citing Brookland Cable TV, Inc. v. Kelly, 573 F.2d 765 (2d Cir.) cert denied, 441 U.S. 904 
(1978); NARUC 1, 525 F.2d at 646).  We note that we are not aware of any current state assessment of broadband 
providers for state universal service funds, as we understand that those carriers that have chosen voluntarily to offer 
Internet transmission as a Title II service classify such revenues as 100 percent interstate.
1283 See infra Section V.C.1.d. 
1284 See infra Section V.
1285 We note also that we do not believe that the classification decision made herein would serve as justification for a 
state or local franchising authority to require a party with a franchise to operate a “cable system” (as defined in 
Section 602 of the Act) to obtain an additional or modified franchise in connection with the provision of broadband 
Internet access service, or to pay any new franchising fees in connection with the provision of such services.  See, 
e.g., Letter from Matthew A. Brill, Counsel for NCTA, to Marlene H. Dortch, Secretary, FCC at 3 (filed Feb. 4, 
2015) (“[I]t would be inappropriate for franchising authorities to require additional franchises, fees, or concessions 
for the provision of broadband Internet access service by a provider that already has a franchise, either through 
service regulation or claimed regulation of broadband equipment that adds no appreciable burden to the rights of 
way.”). 
1286 See, e.g., Computer & Commc’ns Indus. Ass’n v. FCC, 693 F.2d 198, 214 (D.C. Cir. 1982) (“Courts have 
consistently held that when state regulation of intrastate equipment or facilities would interfere with achievement of 
a federal regulatory goal, the Commission’s jurisdiction is paramount and conflicting state regulations must 
necessarily yield to the federal regulatory scheme.”); see also, e.g., Minnesota Pub. Utilities Comm’n. v. FCC, 483 
F.3d 570, 580 (8th Cir. 2007) (“Competition and deregulation are valid federal interests the FCC may protect 
through preemption of state regulation.”); Pub. Util. Comm’n of Texas v. FCC, 886 F.2d 1325, 1334 (D.C. Cir. 
1989); Nat'l Ass'n of Regulatory Util. Comm’rs v. FCC, 737 F.2d 1095, 1114 (D.C. Cir. 1984).
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Internet rules collectively will strike the right balance at this time of minimizing the burdens on 
broadband providers while still adequately protecting the public, particularly given the objectives of 
section 706 of the 1996 Act, we otherwise grant substantial forbearance.

A. Forbearance Framework

435. Section 10 provides that the Commission “shall” forbear from applying any regulation or 
provision of the Communications Act to telecommunications carriers or telecommunications services if 
the Commission determines that:

(1) enforcement of such regulation or provision is not necessary to ensure that the 
charges, practices, classifications, or regulations by, for, or in connection with that 
telecommunications carrier or telecommunications service are just and reasonable 
and are not unjustly or unreasonably discriminatory;

(2) enforcement of such regulation or provision is not necessary for the protection of 
consumers; and

(3) forbearance from applying such provision or regulation is consistent with the public 
interest.1287

436. The Commission previously has considered whether a current need exists for a rule in 
evaluating whether a rule is “necessary” under the first two prongs of the three-part section 10 
forbearance test.1288  In particular, the current need analysis assists in interpreting the word “necessary” in 
sections 10(a)(1) and 10(a)(2).  For those portions of our forbearance analysis that do require us to assess 
whether a rule is necessary, the D.C. Circuit concluded that “‘it is reasonable to construe ‘necessary’ as 
referring to the existence of a strong connection between what the agency has done by way of regulation 
and what the agency permissibly sought to achieve with the disputed regulation.’”1289  In contrast, section 
10(a)(3) requires the Commission to consider whether forbearance is consistent with the public interest, 

(Continued from previous page)  
1287 47 U.S.C. § 160(a).  “In making the determination under subsection (a)(3) [that forbearance is in the public 
interest,] the Commission shall consider whether forbearance from enforcing the provision or regulation will 
promote competitive market conditions, including the extent to which such forbearance will enhance competition 
among providers of telecommunications services.  If the Commission determines that such forbearance will promote 
competition among providers of telecommunications services, that determination may be the basis for a Commission 
finding that forbearance is in the public interest.”  Id. § 160(b).  In addition, “[a] State commission may not continue 
to apply or enforce any provision” from which the Commission has granted forbearance under section 10.  47 U.S.C. 
§ 160(e).  For the same reasons set forth herein with respect to the forbearance granted under our section 10(a) 
analysis, forbearance from those same provisions and regulations in the case of the mobile broadband Internet access 
services also is consistent with the virtually identical forbearance standards for CMRS set forth in section 
332(c)(1)(A).  47 U.S.C. § 332(c)(1)(A).  
1288 Petition of AT&T Inc. for Forbearance under 47 U.S.C. § 160 from Enforcement of Certain of the Commission’s 
Cost Assignment Rules, WC Docket Nos. 07-21, 05-342, Memorandum Opinion and Order, 23 FCC Rcd 7302, 
7314, para. 20 (2008) (AT&T Cost Assignment Forbearance Order) (concluding that a rule is not “necessary” under 
section 10(a)(1) where there is not a current need, and citing Cellular Telecomms. & Internet Ass’n v. FCC, 330 
F.3d 502, 512 (D.C. Cir. 2003), which was interpreting the term “necessary” in the context of section 10(a)(2)).
1289 AT&T Cost Assignment Forbearance Order, 23 FCC Rcd at 7314, para. 20 (citing Cellular Telecommunications 
& Internet Ass’n v. FCC, 330 F.3d 502, 512 (2003) (evaluating the Commission’s interpretation of section 10(a)(2) 
under Chevron step 2)).
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an inquiry that also may include other considerations.1290  

437. Also central to our analysis, section 706 of the 1996 Act “explicitly directs the FCC to 
‘utiliz[e]’ forbearance to ‘encourage the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans.’”1291  In its most recent Broadband Progress Report, the 
Commission found “that broadband is not being deployed to all Americans in a reasonable and timely 
fashion.”1292  This, in turn, triggers a duty under section 706 for the Commission to “take immediate 
action to accelerate deployment.”1293  Within the statutory framework that Congress established, the 
Commission “possesses significant, albeit not unfettered, authority and discretion to settle on the best 
regulatory or deregulatory approach to broadband.”1294  

438. This proceeding is unlike typical forbearance proceedings in that, often, a petitioner files 
a petition seeking relief pursuant to section 10(c).1295  In such proceedings, “the petitioner bears the 
burden of proof—that is, of providing convincing analysis and evidence to support its petition for 
forbearance.”1296  However, under section 10, the Commission also may forbear on its own motion.1297  
Because the Commission is forbearing on its own motion, it is not governed by its procedural rules 
insofar as they apply, by their terms, to section 10(c) petitions for forbearance.1298  Further, the fact that 
the Commission may adopt a rule placing the burden on a party filing a section 10(c) petition for 

(Continued from previous page)  
1290 See AT&T Cost Assignment Forbearance Order, 23 FCC Rcd at 7321, para. 32 (forbearing “because there is no 
current, federal need for the [rules in question] in these circumstances, and the section 10 criteria otherwise are 
met”) (emphasis added).  
1291 EarthLink v. FCC, 462 F.3d 1, 8-9 (D.C. Cir. 2006) (alteration in original).
1292 2015 Broadband Progress Report at para. 4.
1293 Id. at para. 12.  
1294 Ad Hoc Telecommunications Users Committee v. FCC, 572 F.3d 903, 906-07 (D.C. Cir. 2009).
1295 47 U.S.C. § 160(c).
1296 Petition to Establish Procedural Requirements to Govern Proceedings for Forbearance Under Section 10 of the 
Communications Act, as Amended, WC Docket No. 07-267, Report and Order, 24 FCC Rcd 9543, 9554–55, para. 20 
(2009) (Forbearance Procedures Order).  This burden of proof “encompasses both the burden of production and the 
burden of persuasion.”  Id. at 9556, para. 21.  Thus, in addition to stating a prima facie case in support of 
forbearance, “the petitioner’s evidence and analysis must withstand the evidence and analysis propounded by those 
opposing the petition for forbearance.”  Id.
1297 See 47 U.S.C. § 160(a).  
1298 47 C.F.R. §§ 1.53-1.59.  We thus also reject criticisms of possible forbearance based on arguments that the 2014 
Open Internet NPRM would not satisfy those rules.  See, e.g., Letter from Earl Comstock, et al. Counsel for Full 
Service Network and TruConnect, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 6-10, 14 (filed 
Feb. 3, 2015) (Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter).  Indeed, while the Commission 
modeled its forbearance procedural rules on procedures from the notice and comment rulemaking context in certain 
ways, in other, significant ways it drew upon procedures used outside that context.  Compare, e.g., Forbearance 
Procedures Order, 24 FCC Rcd at 9558-59, paras. 19, 29 (filing format and notice requirements modeled on 
procedures used in the notice and comment rulemaking context) with, e.g., id. at 9551, para. 13 & n.51 (requiring 
that forbearance petitions be complete as filed, drawing from requirements in the section 271, tariffing, and formal 
complaint contexts and distinguishing the Commission’s approach in notice and comment rulemaking proceedings).  
Thus, the Commission’s adoption of these rules neither expressly bound the Commission nor reflected its view of 
the general standards relevant to a notice and comment rulemaking.



Federal Communications Commission FCC 17-166

447

forbearance in implementing an ambiguous statutory provision in section 10 of the Act,1299 does not 
require the Commission to assume that burden where it forbears on its own motion, and we reject 
suggestions to the contrary.1300  Because the Commission is not responding to a petition under section 
10(c), we conduct our forbearance analysis under the general reasoned decision making requirements of 
the Administrative Procedure Act, without the burden of proof requirements that section 10(c) petitioners 
face.  We conclude that the analysis below readily satisfies both the standards of section 101301 and the 
reasoned decision making requirements of the APA1302 and thus reject claims that broad forbearance 
accompanying classification decisions necessarily would be arbitrary and capricious.1303  

439. We reject arguments suggesting that persuasive evidence of competition is a necessary 
prerequisite to granting forbearance under section 10 even if the section 10 criteria otherwise are met.1304  
For example, the Commission has in the past granted forbearance from particular provisions of the Act or 
regulations where it found the application of other requirements (rather than marketplace competition) 
adequate to satisfy the section 10(a) criteria,1305 and nothing in the language of section 10 precludes the 

1299 See, e.g., Verizon v. FCC, 770 F.3d 961, 967 (D.C. Cir. 2014); Qwest v. FCC, 689 F.3d 1214, 1226 (10th Cir. 
2012).
1300 See, e.g., Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 8 n.23.
1301 We conclude that the section 10 analytical framework described above comports with the statutory requirements, 
and is largely consistent with alternative formulations suggested by others.  See, e.g., Letter from Lawrence J. 
Spiwak, President, Phoenix Center for Advanced Legal and Economic Public Policy Studies, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28, Attach. 3 at 134-37 (filed Feb. 18, 2015).  To the extent that such comments 
could be read to suggest different analyses in any respects, we reject them as not required by section 10, as we 
interpret it above.
1302 As discussed below, we also find that, in proceeding via notice and comment rulemaking here, the Commission 
provided adequate notice of forbearance.  See infra Section V.D.
1303 Letter from Sarah J. Morris, Senior Policy Counsel, Open Technology Institute, New America Foundation, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (filed Oct. 22, 2014).  
1304 See, e.g., AT&T Comments at 67; TechFreedom Comments at 37; Time Warner Cable Comments at 18; CBIT 
Reply at 41-43; Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 16 & n.61.  
1305 See, e.g., Petition of USTelecom for Forbearance Under 47 U.S.C. § 160(c) from Enforcement of Certain 
Legacy Telecommunications Regulations, WC Docket No. 12-61, Memorandum Opinion and Order, 28 FCC Rcd 
7627, 7675-76, paras. 107-08 (2013) (USTelecom Forbearance Long Order) (granting forbearance from certain cost 
assignment rules where conditions imposed on the forbearance and other still-applicable rules and requirements 
were adequate to meet the Commission’s needs); id. at 7668, paras. 86-87 (granting forbearance from property 
record requirements where the Commission’s needs could be met through compliance plans put in place as 
conditions of forbearance); id at 7672, para. 98 (forbearing from requirements that interexchange carriers keep 
certain information in hard copy conditioned on that information being available on the carrier’s website); id. at 
7675, para. 104-06  (granting forbearance from certain reporting requirements in light of other still-applicable 
regulatory requirements and conditions on forbearance); id. at 7678-79, paras. 113-15 (forbearing from other 
reporting requirements where the information at issue still would be filed or otherwise available in light of other 
still-applicable regulatory requirements and conditions on forbearance); id. at 7691-92, paras. 142-48 (forbearing 
from separate affiliate requirements given other still-applicable regulatory requirements and conditions on 
forbearance); id. at 7705, para. 175 (forbearing from rules governing recording of conversations with the telephone 
company in light of other, still-applicable legal requirements); Review of Foreign Ownership Policies for Common 
Carrier and Aeronautical Radio Licensees, IB Docket No. 11-133, First Report and Order, 27 FCC Rcd 9832, 9841, 
para. 20 (2012) (incorporating section 310(b)(4) requirements in order to satisfy section 10(a)(3) forbearance 
standard for section 310(b)(3) in certain cases); Petition for Forbearance of Iowa Telecommunications Services, Inc. 
d/b/a/ Iowa Telecom Pursuant to 47 U.S.C. § 160(c) from the Deadline for Price Cap Carriers to Elect Interstate 
Access Rates Based on The CALLS Order or a Forward Looking Cost Study, CC Docket No. 01-331, Order, 17 FCC 
Rcd 24319, 24325-26, paras. 18-19 (2002) (granting forbearance from an interstate switched access rate regulation 
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Commission from proceeding on that basis where warranted.1306  Thus, although, in appropriate 
circumstances, persuasive evidence of competition can be a sufficient basis to grant forbearance, it is not 
inherently necessary to a grant of forbearance under section 10.  The Qwest Phoenix Order, cited by some 
commenters in this regard, is not to the contrary.  Unlike here, the Commission in the Qwest Phoenix 
Order was addressing a petition where the rationale for forbearance was premised on the state of 
competition.1307  This proceeding does not involve a similar request for relief, and, indeed, the Qwest 
Phoenix Order itself specifically observed that “a different analysis may apply when the Commission 
addresses advanced services, like broadband services,” where the Commission, among other things, “must 
take into consideration the direction of section 706.”1308  For similar reasons we reject as inconsistent with 
the text of section 10 and our associated precedent the argument that forbearance only is appropriate when 
the grant of forbearance will itself spur conduct that mitigates the need for the forborne-from 
requirements.1309

to allow rates to be re-set at a forward-looking cost level in light of the protections of the forward-looking cost 
approach to setting the rate and other, still-applicable legal requirements); Petition for Forbearance from 
Application of the Communications Act of 1934, as Amended, to Previously Authorized Services, Memorandum 
Opinion and Order, 12 FCC Rcd 8408, 8411-12, paras. 9-10 (Common Car. Bur. 1997) (granting forbearance from 
section 203 for purposes of providing a refund in light of other, still-applicable legal requirements).  See also, e.g., 
Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Servs., GN 
Docket No. 93-252, Second Report and Order, 9 FCC Rcd 1411,  1479, para. 176 (granting forbearance under 
section 332(c)(1)(A) from section 205 in light of other, still-applicable enforcement provisions) (CMRS Title II 
Forbearance Order).  We reiterate that although the Commission has discretion to grant forbearance where other 
protections that include conditions on forbearance are adequate, in the case of section 10(c) petitions for forbearance 
the Commission is “under no statutory obligation to evaluate [a] Petition other than as pled.”  Petition of Qwest 
Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area, WC 
Docket No. 04-223, Memorandum Opinion and Order, 20 FCC Rcd 19415, 19445, para. 61 n.161 (2005).
1306 Section 10(b) does direct the Commission to consider whether forbearance will promote competitive market 
conditions as part of the public interest analysis under section 10(a)(3).  47 U.S.C. § 160(b).  However, while a 
finding that forbearance will promote competitive market conditions may provide sufficient grounds to find 
forbearance in the public interest under section 10(a)(3), see id., nothing in the text of section 10 makes such a 
finding a necessary prerequisite for forbearance where the Commission can make the required findings under section 
10(a) for other reasons.  See generally 47 U.S.C. § 160.  For similar reasons we reject the suggestion that more 
geographically granular data or information or an otherwise more nuanced analysis are needed with respect to some 
or all of the forbearance granted in this Order.  See, e.g., Full Service Network/TruConnect Feb. 3, 2015 Ex Parte 
Letter at 14-16.  The record and our analysis supports forbearance from applying the statutory provisions and 
Commission regulations to the extent described below based on considerations that we find to be common  
nationwide, and as discussed in our analysis of the record below, we do not find persuasive evidence or arguments to 
the contrary in the record as to any narrower geographic area(s) or as to particular provisions or regulations.  See 
generally infra Section V.C.
1307 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Phoenix, Arizona 
Metropolitan Statistical Area, WC Docket No. 09-135, Memorandum Opinion and Order, 25 FCC Rcd 8622, 8622, 
para. 1 (2010) (Qwest Phoenix Order).  Insofar as the Commission likewise was responding to arguments that 
competition was sufficient to warrant forbearance when acting on other forbearance petitions, this distinguishes 
those decisions, as well.  Likewise, to the extent that the Commission has found competition to be a sufficient basis 
to grant forbearance on its own motion in the past, that does not dictate that it only can grant forbearance under such 
circumstances.  Rather, the Commission grants forbearance where it finds that the section 10(a) criteria are met.  
1308 Id. at 8644-45, para. 39.  
1309 See, e.g., Hurwitz Comments at 11.
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B. Maintaining the Customer Safeguards Critical to Protecting and Preserving the 
Open Internet 

440. As discussed below, we find sections 201 and 202 of the Act, along with section 208 and 
certain fundamental Title II enforcement authority, necessary to ensure just and reasonable conduct by 
broadband providers and necessary to protect consumers under sections 10(a)(1) and (a)(2).  We also find 
that forbearance from these provisions would not be in the public interest under section 10(a)(3), and 
therefore do not grant forbearance from those provisions and associated enforcement procedural rules 
with respect to the broadband Internet access service at issue here. 

1. Authority to Protect Consumers and Promote Competition: Sections 201 
and 202

441. The Commission has found that sections 201 and 202 “lie at the heart of consumer 
protection under the Act,”1310 and we find here that forbearance from those provisions would not be in the 
public interest under section 10(a)(3).  The Commission has never previously forborne from applying 
these “bedrock consumer protection obligations,”1311 and we generally do not find forbearance warranted 
here.  This conclusion is consistent with the views of many commenters that any service classified as a 
telecommunications service should remain subject to those provisions.1312  However, particularly in light 
of the protections the open Internet rules provide and the ability to employ sections 201 and 202 in case-
by-case adjudications, we are otherwise persuaded to forbear from applying sections 201 and 202 of the 
Act in a manner that would enable the adoption of ex ante rate regulation of broadband Internet access 
service in the future, as discussed below.1313

442. For one, sections 201 and 202 help enable us to preserve and protect Internet openness 
broadly, and applying those provisions benefits the public broadly by helping foster innovation and 
competition at the edge,1314 thereby promoting broadband infrastructure investment nationwide.1315  As 
explained above, the open Internet rules adopted in this Order reflect more specific protections against 
unjust or unreasonable rates or practices for or in connection with broadband Internet access service.1316  

1310 Personal Communications Industry Association's Broadband Personal Communications Services Alliance’s 
Petition for Forbearance for Broadband Personal Communications Services et al., WT Docket No. 98-100, GN 
Docket No. 94-33, Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Rcd 16857, 
16865, para. 15 (1998) (PCIA Forbearance Order).
1311 PCIA Forbearance Order, 13 FCC Rcd at 16865, para. 15.
1312 See, e.g., AARP Comments at 42; CDT Comments at 15; COMPTEL Comments at 22-23; Consumers Union 
Comments at 11; Mozilla Comments at 13; Free Press Reply at 26-27; Sidecar Technologies Reply at 6; Letter from 
Michael Beckerman, President & CEO, The Internet Association, to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28 at 2 (filed Jan. 6, 2015) (Internet Association Jan. 6, 2015 Ex Parte Letter); Letter from William 
B. Wilhelm, Counsel for Vonage, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1 (filed Jan. 7, 
2015) (Vonage Jan. 7, 2015 Ex Parte Letter); NTCA Jan. 8, 2015 Ex Parte Letter at 2.
1313 To be clear, this ex ante rate regulation forbearance does not extend to inmate calling services and therefore has 
no effect on our ability to address rates for inmate calling services under section 276.  See infra para. 521.
1314 Thus, in this respect, our decision to apply the provisions actually will promote competitive market conditions at 
the edge.  See 47 U.S.C. § 160(b) (directing the Commission, in “making the determination under subsection (a)(3) 
of this section, [to] consider whether forbearance from enforcing the provision or regulation will promote 
competitive market conditions, including the extent to which such forbearance will enhance competition among 
providers of telecommunications services”).
1315 See supra Section III.B.1.
1316 See supra Section III.
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These benefits—which can extend beyond the specific dealings between a given broadband provider and 
a given customer—persuade us that forbearance from sections 201 and 202 here is not in the public 
interest.  

443. Retaining these provisions, moreover, is in the public interest because it provides the 
Commission direct statutory authority to protect Internet openness and promote fair competition while 
allowing the Commission to adopt a tailored approach and forbear from most other requirements.  As 
discussed below, this includes forbearance from the pre-existing ex ante rate regulations and other 
Commission rules implementing sections 201 and 202.1317  As another example, this authority supports 
our forbearance from other interconnection requirements in the Act.1318  Such considerations provide 
additional grounds for our conclusion that section 10(a)(3) is not satisfied as to forbearance from sections 
201 and 202 of the Act with respect to broadband Internet access service.

444. We also conclude that it would not be in the public interest to forbear from applying 
sections 201 and 202 given concerns that limited competition could, absent the backstop provided by that 
authority, result in harmful effects.  Among other things, broadband providers are in a position to be 
gatekeepers to the end-user customers of their broadband Internet access service.1319  In addition, although 
there is some amount of competition for broadband Internet access service, it is limited in key respects.  
While harmful practices by broadband providers—whether in general or as to particular customers—
conceivably could motivate an end user to select a different provider of broadband Internet access service, 
the record does not provide convincing evidence of the nature or extent of such effects in particular.1320  
To the contrary, for example, data show that the majority of Americans face a choice of only two 
providers of fixed broadband for service at speeds of  3 Mbps/768 kbps to 10 Mbps/768 kbps, and no 
choice at all (zero or one service provider) for service at 25/3 Mbps.1321  We also find significant costs 
associated with switching service that further limit the potential benefits of any competition that would 
otherwise exist.1322  These collectively persuade us that we cannot simply conclude, as a general matter, 
that there is extensive competition sufficient to constrain providers’ conduct here.  Moreover, as the 
Commission found in the CMRS context, competition would “not necessarily protect all consumers from 
all unfair practices.  The market may fail to deter providers from unreasonably denying service to, or 
discriminating against, customers whom they may view as less desirable.”1323  In addition, and again 

1317 See infra Section V.C.3.  We thus reject the arguments of some commenters against the application of these 
provisions insofar as they assume that such additional regulatory requirements also will apply in the first instance.  
See, e.g., TIA Comments at 16 (“47 C.F.R. is filled with detailed mandates (e.g., Part 64) implementing Section 201 
or other statutory provisions from which the Commission would either have to forbear – or not.  Imposition of those 
most basic of all common carrier statutory obligations undoubtedly would lead to protracted debates over the 
application of specific rules and the lawfulness of existing broadband ISP service rates, terms, and business 
practices.”).
1318 See infra Section V.C.2.e.  
1319 See supra Section III.B.
1320 Commenters citing generalized information about the extent of switching among broadband providers does not 
address the specific concerns that we identify here about consumers’ likelihood and ability to switch broadband 
providers based on particular practices by those providers, nor on the likelihood that any such switching would deter 
the harmful conduct.  See, e.g., USTelecom Comments at 11-13; Verizon Reply at 45-46.
1321 2015 Broadband Progress Report, Chart 2;  see also, e.g., CCIA Reply at 2.
1322 See supra Section III.B.
1323 PCIA Forbearance Order, 13 FCC Rcd at 16868, para. 23; see also, e.g., Qwest Petition for Forbearance Under 
47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules with Respect to Broadband Services, WC Docket No. 
06-125, Memorandum Opinion and Order, 23 FCC Rcd 12260, 12291-92, para. 64 (2008) (Qwest Enterprise 
Broadband Forbearance Order); Petition of the Embarq Local Operating Companies for Forbearance Under 47 
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similar to the Commission’s conclusion in the CMRS context,1324 even in a competitive market certain 
conditions could create incentives and opportunities for service providers to engage in discriminatory and 
unfair practices.1325    Furthermore, no matter how many options end users have in selecting a provider of 
Internet access service, or how readily they could switch providers, an edge provider only can reach a 
particular end user through his or her broadband provider.1326  We thus reject suggestions that market 
forces will be sufficient to ensure that providers of broadband Internet access service do not act in a 
manner contrary to the public interest.1327   

445. Against this backdrop we are unpersuaded by arguments seeking forbearance from 
sections 201 and 202 based on generalized arguments about marketplace developments, such as network 
investment or changes in performance or price per megabit, in the recent past.1328  However, 
counterarguments in the record, longer-term trends, and our experience in the CMRS context where 
sections 201 and 202 have applied, leave us unpersuaded that the inapplicability of sections 201 and 202 
were a prerequisite for any such marketplace developments.1329  We are similarly unpersuaded by 

U.S.C. § 160(c) from Application of Computer Inquiry & Certain Title II Common-Carriage Requirements et al., 
WC Docket No. 06-147, Memorandum Opinion and Order, 22 FCC Rcd 19478, 19507-08, para. 59 (2007), aff’d sub 
nom. Ad Hoc Telecom. Users Committee v. FCC, 572 F.3d 903 (D.C. Cir. 2009); Petition of AT&T Inc. for 
Forbearance Under 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules with Respect to Its Broadband 
Services et al., WC Docket No. 06-125, Memorandum Opinion and Order, 22 FCC Rcd 18705, 18737-38, para. 67 
(2007) (AT&T Enterprise Broadband Forbearance Order), aff’d sub nom. Ad Hoc v. FCC, 572 F.3d 903; Petition of 
ACS of Anchorage, Inc. Pursuant to Section 10 of the Communications Act of 1934, as amended (47 U.S.C. § 
160(c)), for Forbearance from Certain Dominant Carrier Regulation of Its Interstate Access Services, and for 
Forbearance of Title II Regulation of Its Broadband Services, in the Anchorage, Alaska, Incumbent Local Exchange 
Carrier Study Area, WC Docket No. 06-109, Memorandum Opinion and Order, 22 FCC Rcd 16304, 16360, para. 
128 (2007); Petition of SBC Communications, Inc. for Forbearance from the Application of Title II Common 
Carrier Regulation to IP Platform Services, WC Docket No. 04-29, Memorandum Opinion and Order, 20 FCC Rcd 
9361, 9367-68, para. 17 (2005) (SBC IP Platform Services Forbearance Order), pet. for review granted on other 
grounds sub nom. AT&T Inc. v. FCC, 452 F.3d 830 (D.C. Cir. 2006). 
1324 PCIA Forbearance Order, 13 FCC Rcd at 16868, para. 23.
1325 For the same reasons discussed above, we are not persuaded to reach a different forbearance decision based on 
asserted levels of competition faced by small- or mid-sized broadband providers.  See, e.g., Letter from Barbara S. 
Esbin, Counsel for ACA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 10-11 (filed Jan. 12, 
2015) (ACA Jan. 12, 2015 Ex Parte Letter).
1326 See, e.g., Ad Hoc Comments at 7 (“Competitive conditions vary, not only geographically but also structurally.  
Thus, a subscriber selecting its Internet access service provider may have competitive alternatives that make 
forbearance from regulation of that transaction necessary and beneficial.  But businesses trying to communicate with 
that subscriber after the choice is made to have no competitive alternatives.”).
1327  See, e.g., Americans for Tax Reform and Digital Liberty Comments at 5 (“Title II regulation of the competitive 
broadband industry would abruptly decelerate the speed of Internet innovation to the speed of government . . . .”); 
CEA Comments at 13 (“Reclassification would be an excessive ‘solution’ out of proportion to the perceived 
problem, especially given that any discriminatory behaviors very likely would be mitigated by a competitive 
market.”); CenturyLink Comments at 48-49 (“[O]ne would expect to find the forces of competition protecting 
consumer interests, as providers work to capture and retain customers by responding to customer needs.”); Ericsson 
Comments at 11 (arguing that the provision of Internet service is “a vibrant, competitive industry” and arguing 
further that applying “[s]ections 201 and 202 of the Act to broadband Internet access would stifle investment and 
innovation”).
1328 See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 10-11; Comcast Dec. 24, 2014 Ex Parte Letter at 4-6; NCTA 
Dec. 23, 2014 Ex Parte Letter at 19-20.
1329 See, e.g., supra Section IV.C.5.
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arguments comparing the U.S. broadband marketplace with those in Europe,1330 given, among other 
things, the differences between the regulatory approach there and the regulatory framework that results 
from this Order.1331  We thus find those arguments for forbearance sufficiently speculative and subject to 
debate that they do not overcome our public interest analysis above.

446. For these same reasons, we are not persuaded that application of sections 201 and 202 is 
not necessary to ensure just, reasonable, and nondiscriminatory conduct by broadband providers and for 
the protection of consumers under sections 10(a)(1) and (a)(2).  As discussed above, applying these 
provisions enables us to protect customers of broadband Internet access service from potentially harmful 
conduct by broadband providers both by providing a basis for our open Internet rules and for the 
important statutory backstop they provide regarding broadband provider practices more generally. 

447. We also observe that our forbearance decision as to sections 201 and 202 for broadband 
Internet access service is informed by the CMRS experience, where Congress specifically recognized the 
importance of sections 201 and 202 (along with section 208) in excluding those provisions from possible 
forbearance under section 332(c)(1)(A).1332  Application of sections 201 and 202 has not frustrated 
investment in the wireless marketplace, nor has it led to ex ante regulation of rates charged to consumers 
for wireless voice service.  Indeed, we find that the successful application of this legal framework in the 
CMRS context responds to the concerns of some commenters about the potential burdens, or uncertainty, 
resulting from the application of sections 201 and 202, which they contend could create disincentives for 
investment even standing alone and apart from ex ante rules.1333  Moreover, within their scope, our open 
Internet rules reflect our interpretation of how sections 201 and 202 apply, providing further guidance and 
addressing possible concerns about uncertainty regarding the application of sections 201 and 202.1334  
Beyond that, we are not persuaded that concerns about the burdens or uncertainty associated with sections 
201 and 202 counsel in favor of a contrary public interest finding under section 10(a)(3), particularly 

1330 See, e.g., Comcast Dec. 24, 2014 Ex Parte Letter at 5-6; NCTA Dec. 24, 2014 Ex Parte Letter at 20.
1331 See, e.g., Charles Acquard, Executive Director, NASUCA, to Marlene H. Dortch, Secretary, FCC, GN Docket 
No. 14-28, Attach. at 5 (filed Sept. 22, 2014) (noting the “distinction between the US and European regulatory 
treatment of broadband . . . that incumbent providers make access to elements of their broadband infrastructures 
available on an unbundled basis for use by rival providers”); see also Letter from Derek Turner, Research Director, 
Free Press to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10-127 at 4 (filed Feb. 19, 2015) (Free 
Press Feb. 19, 2015 Ex Parte Letter) (“For 2011–2012, total fixed and mobile capital intensity (capital expenditures 
as a percentage of revenues) was 12.2 percent in the E.U. countries reporting data, versus 14.1 percent in the U.S.  
Among the 23 E.U. countries with complete data, 13 reported higher capital intensities than the U.S. did during this 
two-year period.”)(internal citation omitted).
1332 47 U.S.C. § 332(c)(1)(A) (specifying that although Title II applies to CMRS, the Commission may forbear from 
enforcing any provision of the title other than sections 201, 202, and 208).
1333 See, e.g., Alcatel-Lucent Comments at 15; ACA Comments at 63-64; AT&T Comments at 64–65; Ericsson 
Comments at 11; TIA Comments at 16; NCTA Reply at 15; Verizon Reply at 51-52; Comcast Dec. 23, 2014 Ex 
Parte Letter at 18-19; NCTA Dec. 24, 2014 Ex Parte Letter at 18; Letter from William H. Johnson, Vice President 
& Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 3-7 (filed 
Jan. 26, 2015) (Verizon Jan. 26, 2015 Ex Parte Letter); Letter from Barbara S. Esbin, Counsel for ACA, to Marlene 
H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 5 (filed Feb. 2, 2015).  While Verizon attempts to distinguish 
the CMRS experience by claiming that, unlike voice service, “broadband has never been subject to Title II,” Verizon 
Jan. 26, 2015 Ex Parte Letter at 5, this is both factually incorrect for the reasons described above, see supra Sections 
IV.A, IV.C.5, nor does it meaningfully address the fact that the CMRS marketplace has seen substantial growth and 
investment under the regulatory framework that the Commission did apply.
1334 See supra Section III.F.4.
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given the very generalized concerns commenters raised.1335

448. Although some have argued that section 706 of the 1996 Act provides sufficient authority 
to adopt open Internet protections,1336 and we do, in fact, conclude that section 706 provides additional 
support here, we nonetheless conclude that the application of sections 201 and 202 is appropriate to 
remove any ambiguity regarding our authority to enforce strong, clear open Internet rules.1337  Further, 
comments focused exclusively on section 706 authority neglect the direct role that sections 201 and 202 
will play in the overall regulatory framework we adopt, with respect to practices for or in connection with 
broadband Internet access service that are not directly governed by our rules. 

449. We are persuaded, in part, by arguments that we should forbear from sections 201 and/or 
202 outside the open Internet context,1338 although we reject calls to entirely forbear from applying 
sections 201 and 202 outside that context or that we otherwise adopt a more granular decision regarding 
forbearance from provisions in sections 201 and/or 202.1339  While open Internet considerations have led 
the Commission to revisit its prior decisions,1340 our ultimate classification decision here simply 
acknowledges the reality of how these services are being offered today.1341  Having classified BIAS as a 
telecommunications service, we exercise our forbearance authority to establish a tailored Title II 
regulatory framework that adequately protects consumers, ensures just and reasonable broadband provider 
conduct, and furthers the public interest—consistent with our goals of more, better, and open broadband.  
In addition, insofar as commenters cite the same arguments about past network investment or changes in 

1335 In any case, the three prongs of section 10(a) are conjunctive and the Commission could properly deny a petition 
for failure to meet any one prong.  Cellular Telecomms. & Internet Ass'n v. FCC, 330 F.3d 502, 509 (D.C. Cir. 
2003).  Here, and as to the enforcement provisions below, we find none of the prongs satisfied. 
1336 See, e.g., AT&T Comments at 3; Comcast Comments at 42-43; Georgetown Center for Business and Public 
Policy Comments at 4; NCTA Reply at 24-30; WISPA Reply at 27.
1337 For example, although we find that we have authority under section 706 of the 1996 Act to implement 
appropriate enforcement mechanisms, our reliance on sections 201 and 202 as additional sources of authority 
(coupled with the enforcement provisions from which we do not forbear, as discussed below), eliminates possible 
arguments to the contrary.  See, e.g., Comstock Reply at 22 (noting that the Commission’s forfeiture “regulations at 
47 C.F.R. 1.80 (2013) list the violations of specific Acts to which forfeitures apply and section 706 of the 
Telecommunications Act is not one of them”).
1338 See, e.g., Letter from Matthew A. Brill, Counsel for NCTA, to Marlene H. Dortch, Secretary, FCC, GN Docket 
No. 14-28, at 4-6 (filed Jan. 14, 2015) (NCTA Jan. 14, 2015 Ex Parte Letter).
1339 See, e.g., NCTA Jan. 14, 2015 Ex Parte Letter at 5 (proposing that the Commission forbear from section 201(b) 
either in its entirety or outside the open Internet context); NCTA Dec. 24, 2014 Ex Parte Letter at 18-19 (citing a 
proposal from Congresswoman Eshoo to forbear from all of Title II other than section 202(a)); Letter from Kathryn 
A. Zachem, Senior Vice President, Regulatory and State Legislative Affairs, Comcast, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28, at 1-2 (filed Feb. 11, 2015) (seeking forbearance from applying the 
prohibition on unjust and unreasonable “charges” under section 201(b)).
1340 While the Commission can proceed incrementally, see, e.g., NCTA v. Brand X, 545 U.S. 967, 1002 (2005), the 
agency also has a “continuing obligation to practice reasoned decisionmaking” that includes revisiting prior 
decisions to the extent warranted.  Aeronautical Radio v. FCC, 928 F.2d 428 (D.C. Cir. 1991).
1341 See supra Section IV.  We thus reject claims that we somehow are using forbearance to increase regulation.  See, 
e.g., Letter from CTIA to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 10-11 (filed Feb. 10, 2015); 
Letter from Timothy M. Boucher, Associate General Counsel, CenturyLink, to Marlene H. Dortch, Secretary, FCC, 
GN Docket No. 14-28, at 3-4 (filed Feb. 4, 2015).  Rather, we are using it to tailor the regulatory regime otherwise 
applicable to these telecommunications services.
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performance or price per megabit in the recent past that we discussed above,1342 we again find them 
sufficiently speculative and subject to debate that they do not overcome our forbearance analysis for 
sections 201 and 202 above.1343  Moreover, as we noted above, our decision not to forbear from applying 
sections 201 and 202 not only enables our open Internet regulatory framework but supports our grant of 
broad forbearance from other provisions and regulations, as discussed below.1344  In particular, as 
discussed below, we find that our sections 201 and 202 authority provides a more flexible framework 
better suited to this marketplace than many of the alternative regulations that otherwise would apply.1345  

450. Nor do commenters adequately explain how forbearance could be tailored in these ways, 
at least in the context of case-by-case adjudication.  For broadband providers’ interconnection practices, 
which are not covered by the open Internet rules we adopt today, we expressly rely on the backstop of 
sections 201 and 202 for case-by-case decision making. 1346  We also rely on both sections 201 and 202 for 
conduct that is covered by the open Internet rules adopted here.  Those rules reflect the Commission’s 
interpretation of how sections 201 and 202 apply in that context, and thus the requirements of section 201 
and 202 are coextensive as to broadband Internet access service covered by those rules.  Commenters do 
not indicate, nor does the record otherwise reveal, an administrable way for the Commission to grant the 
requested partial forbearance while still pursuing such case-by-case decisions in the future.  Further, while 
section 706 of the 1996 Act would remain, as well, we find that sections 201 and 202 provide a more 
certain foundation for evaluating providers’ conduct and pursuing enforcement if warranted in relevant 
circumstances arising in the future.1347  We thus are not persuaded that even these more limited proposals 
for forbearance from provisions in sections 201 and/or 202 as applied on a case-by-case basis would be in 
the public interest under section 10(a)(3).

451. Although we conclude that the section 10 criteria are not met with respect to the full 
scope of forbearance that these commenters seek, because we do not and cannot envision adopting new ex 
ante rate regulation of broadband Internet access service in the future, we forbear from applying sections 
201 and 202 to broadband services to that extent.  As described above, our approach here is informed by 
the success of the CMRS framework, which has not, in practice, involved ex ante rate regulation.  In 
addition, as courts have recognized, when exercising its section 10 forbearance authority “[g]uided by 
section 706,” the Commission permissibly may “decide[] to balance the future benefits” of encouraging 
broadband deployment “against [the] short term impact” from a grant of forbearance.1348  Under the 
totality of the circumstances here, including the protections of our open Internet rules—which focus on 
what we identify and the most significant problems likely to arise regarding these broadband services—
and our ability to address issues ex post under sections 201 and 202 we do not find ex ante rate 
regulations necessary for purposes of section 10(a)(1) and (a)(2).  Further, guided by section 706, and 
reflecting the tailored regulatory approach we adopt in this item,1349 we find it in the public interest to 
forbear from applying sections 201 and 202 insofar as they would support the adoption of ex ante rate 

1342 See, e.g., NCTA Jan. 14, 2015 Ex Parte Letter at 4.
1343 See supra para.445.
1344 See infra Sections V.C.2, V.C.3.
1345 See infra Section V.C.2.e (relying in part on the applicability of section 201(a), in particular, as part of the 
justification for forbearance from other interconnection requirements).
1346 See supra Section III.D.2.
1347 See supra Section III.F.4.
1348 EarthLink, 462 F.3d at 9.
1349 Our decision to proceed in a tailored manner is discussed in greater detail below.  See infra paras. 495-496; 
Section V.C.2.a. 
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regulations for broadband Internet access service in the future.

452. To the extent some commenters express concern about future rules that the Commission 
might adopt based on this section 201 and 202 authority,1350 we cannot, and do not, envision going beyond 
our open Internet rules to adopt ex ante rate regulations based on that section 201 and 202 authority in this 
context.  Consequently, we forbear from sections 201 and 202 in that respect, as discussed above.  In this 
Order, we decide only that forbearance from sections 201 and 202 of the Act to broadband Internet access 
service is not warranted under section 10 to the extent described above.  Indeed, we find here that the 
application of sections 201 and 202 of the Act enable us to forbear from other requirements, including 
pre-existing tariffing requirements and Commission rules governing rate regulation, which we find are not 
warranted here.1351  Thus, any pre-existing rate regulations adopted by the Commission under its Title II 
authority—including any regulations adopted under sections 201 and 202—will not be imposed on 
broadband Internet access service as a result of this Order.  Finally, while other types of rules also 
potentially could be adopted based on section 201 and 202 authority, any Commission rules adopted in 
the future would remain subject to judicial review under the APA.1352  

2. Enforcement

453. We also retain certain fundamental Title II enforcement provisions, as well as the 
Commission’s rules governing section 208 complaint proceedings.  In particular, we decline to forbear 
from applying section 208 of the Act and the associated procedural rules, which provide a complaint 
process for enforcement of applicable provisions of the Act or any Commission rules.1353  Section 208 
permits “[a]ny person, any body politic, or municipal organization, or State commission, complaining of 
anything done or omitted to be done by any common carrier subject to this chapter in contravention of the 
provisions thereof” to file a complaint with the Commission and seek redress.1354  We also retain 
additional statutory provisions that we find necessary to ensuring a meaningful enforcement process.  In 
particular, we decline to forbear from sections 206, 207, and 209 as a necessary adjunct to the section 208 
complaint process.  As the Commission has held previously, forbearing from sections 206, 207, and 209 
“would eviscerate the protections of Section 208” because “[w]ithout the possibility of obtaining redress 
through collection of damages, the complaint remedy is virtually meaningless.”1355  We similarly do not 

1350  See, e.g., Ericsson Comments at 11 (expressing concern about the risks of long-term rate regulation and other 
uncertainties caused by the application of Sections 201 and 202); NCTA Reply at 15 (citing a “dizzying array” of 
requirements that the Commission has adopted in the past pursuant to its authority under sections 201 and 202).
1351 See infra Sections V.C.2, V.C.3. 
1352 In this regard, commenters advocating forbearance from sections 201 and 202 to guard against new rules that the 
Commission might adopt pursuant to that authority do not meaningfully explain what incremental benefit that would 
achieve given that any future Commission proceeding would be required to adopt such rules in any case.  See, e.g., 
Comcast Dec. 24, 2014 Ex Parte Letter at 18; Letter from Matthew A. Brill, Counsel for NCTA, to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28, at 5-6 (filed Jan. 14, 2015) (NCTA Jan. 15, 2015 Ex Parte Letter).
1353 47 U.S.C. § 208; see, e.g., 47 C.F.R. §§ 1.701-.736 (informal and formal complaints regarding common 
carriers), 8.12-.17 (rules for formal complaints alleging violation of open Internet rules).
1354 47 U.S.C. § 208.
1355 Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Servs., 
Second Report and Order, 9 FCC Rcd 1411, 1482, para. 16 (1994) (CMRS Title II Forbearance Order).  See also, 
e.g., Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 21 (discussing sections 206 and 207).  
Allowing for the recovery of damages does not mean that an award of damages necessarily would be appropriate in 
all, or even most, cases.  The Commission has discretion to deny an award of damages and grant only prospective 
injunctive-type relief where a case raises novel issues on which the Commission has not previously spoken, or 
where the measurement of damages would be speculative.  The Commission also has authority to adopt rules and 

(continued….)
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forbear from sections 216 and 217, which “merely extend the Title II obligations of [carriers] to their 
trustees, successors in interest, and agents.  The sections were intended to ensure that a common carrier 
could not evade complying with the Act by acting through others over whom it has control or by selling 
its business.”1356  Thus, we decline to forbear from enforcing these key Title II enforcement provisions 
with respect to broadband Internet access service. 

454. We find that forbearance from these key enforcement provisions and the associated 
procedural rules does not satisfy any of the section 10(a) criteria.  As discussed above, we decline to 
forbear from enforcement of sections 201 and 202 as they apply to broadband Internet access service.1357  
To make application of these provisions meaningful, the possibility of enforcement needs to be available.  
Consequently, insofar as we find above that sections 201 and 202 are necessary to guard against unjust, 
unreasonable, or unjustly or unreasonably discriminatory conduct by broadband providers and to protect 
consumers, that presumes the viability of enforcement.  For these same reasons, forbearance from these 
key Title II enforcement provisions would not be in the public interest.  Thus, our conclusion that section 
10(a) is not met as to these key Title II enforcement provisions builds on our prior conclusion to that 
effect as to sections 201 and 202.1358

455.  In the event that a carrier violates its common carrier duties, the section 208 complaint 
process would permit challenges to a carrier’s conduct, and many commenters advocate for section 208 to 
apply.1359  The Commission’s procedural rules establish mechanisms to carry out that enforcement 
function in a manner that is well-established and clear for all parties involved.  The Commission has 
never previously forborne from section 208.1360  Indeed, we find it instructive that in the CMRS context 
Congress specifically precluded the Commission from using section 332 to forbear from section 208.1361  
Commenters also observe the important interrelationship between section 208 and sections 206, 207, 209, 
216, and 217,1362 which the Commission itself has recognized in the past, as discussed above.1363  In 
addition, to forbear from sections 216 and 217 would create a loophole in our ability to evenly enforce the 
Act, which would imperil our ability to protect consumers and to protect against unjust or unreasonable 
conduct, and would be contrary to the public interest.  The prospect that carriers may be forced to defend 
their practices before the Commission supports the strong public interest in ensuring the reasonableness 

procedures that are narrowly tailored to address the circumstances under which damages would be available in 
particular types of cases.
1356 Wireless Forbearance Order, 9 FCC Rcd at 1482, para. 186.  
1357 See supra Section V.B.1.
1358 Consistent with our analysis above, see supra para.448, although section 706 of the 1996 Act would remain, 
these Title II enforcement provisions provide a more certain foundation for pursuing enforcement if warranted in 
relevant circumstances arising in the future.  See supra Section III.F.4.
1359 See, e.g., AARP Comments at 42; CDT Comments at 15; COMPTEL Comments at 22-23; Mozilla Comments at 
13; Free Press Reply at 26-27; Sidecar Technologies Reply at 6.
1360 2010 Broadband Classification NOI, 25 FCC Rcd at 7898, para. 75
1361 47 U.S.C. § 332(c)(1).
1362 See, e.g., Public Knowledge et al. Comments at 93.
1363 Because we conclude that forbearance is not warranted under the section 10(a) criteria, we need not, and do not, 
reach the question of the scope of our authority to forbear from provisions such as 206 and 207.  Compare, e.g., 
Letter from Matthew A. Brill, Counsel for NCTA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 
2-4 (filed Feb. 20, 2015) (NCTA Feb. 20, 2015 Ex Parte Letter) (arguing that we have authority under section 10 to 
fully forbear from sections 206 and 207) with, e.g., Public Knowledge Comments at 93 (questioning whether we 
have authority to forbear from section 207).
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and non-discriminatory nature of those actions, protecting consumers, and advancing our overall public 
interest objectives.1364  While some commenters express fears of “threats of abusive litigation” or other 
burdens arising from the application of these provision,1365 other commenters correctly note the 
speculative nature of those arguments given the lack of evidence of such actions where those provisions 
historically have applied (including in the CMRS context).1366  In hearing section 207 claims, courts have 
historically been careful to consider the Commission’s views as a matter of primary jurisdiction on the 
reasonableness of a practice under section 201(b), both in general and before awarding damages under 
section 207.  In a number of cases, courts have held that there is no entitlement to damages under section 
207 for a claim under section 201(b) unless the Commission has already determined that a particular 
practice is “unreasonable.”1367  We endorse that approach here.  At a minimum, we believe that courts 
reviewing BIAS practices under section 207 in the first instance should recognize the Commission’s 
primary jurisdiction in a context such as this.1368  The doctrine of primary jurisdiction is particularly 

1364 For the reasons discussed above, we thus reject the assertions of some commenters that enforcement is unduly 
burdensome.  See, e.g., ACA Comments at 63-64 (expressing concern about unspecified “[i]ncreased legal expenses 
and time associated with case-by-case adjudication of rates, terms, conditions of service under Section 208”).  In 
particular, we are not persuaded that such concerns outweigh the overarching interest advanced by the enforceability 
of sections 201 and 202.  Nothing in the record demonstrates that our need for enforcement differs among broadband 
providers based on their size, and we thus are not persuaded that a different conclusion in our forbearance analysis 
should be reached in the case of small broadband providers, for example.  See, e.g., ACA Jan. 12, 2015 Ex Parte 
Letter at 11; Letter from Gregory A. Friedman, Owner, AireBeam, to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28 at 2 (filed Jan. 30, 2015) (AireBeam Jan. 30, 2015 Ex Parte Letter).
1365 See, e.g., NCTA Feb. 20, 2015 Ex Parte Letter at 6.
1366 See, e.g., Letter from Harold Feld, Senior Vice President, Public Knowledge, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28 at 2-3 (filed Feb. 20, 2015).
1367 See, e.g., North Cty. Commc’ns Corp. v. California Catalog & Tech., 594 F.3d 1149, 1158 (9th Cir. 2010) 
(North County) (“[G]iven the broad language of” section 201(b), “it is within the Commission’s purview to 
determine whether a particular practice constitutes a violation for which there is a private right to compensation.”); 
Hoffman v. Rashid, 388 Fed. Appx. 121, 123 (3d Cir. 2010) (adopting the same position in a per curiam opinion that 
summarily affirmed the district court’s judgment); Iris Wireless LLC v. Syniverse Tech., 2014 WL 4436021, *3 
(M.D. Fla. Sept. 8, 2014) (“a court should not ‘fill in the analytical gap’ where the Commission has not made a 
determination regarding whether a company’s action violates section 201(b)”) (quoting North County, 594 F.3d at 
1158); see also id. (“if the Court were to make a declaratory ruling” on an issue that the Commission had not yet 
addressed, “it would ‘put interpretation of a finely-tuned regulatory scheme squarely in the hands of private parties 
and some 700 federal district judges, instead of in the hands of the Commission’”) (quoting North County, 594 F.3d 
at 1158); Havens v. Mobex Network Servs., LLC, 2011 WL 6826104, *9 (D.N.J. Dec. 22, 2011) (in dismissing a 
claim that “it is a violation of section 201(b) for a party to ‘warehouse’ toll free numbers without identified 
subscribers,” the court reasoned that because previous Commission orders “do not address the precise type of 
conduct at issue in this case,” the court could not “risk disturbing the delicate regulatory framework that the 
Commission is tasked with maintaining”).
1368 In re Long Distance Telecomm. Litigation, 831 F.2d 627, 631 (6th Cir. 1987) (“claims based on section 201(b) 
of the Communications Act are within the primary jurisdiction of the FCC,” and an assessment of whether 
“defendants engaged in unreasonable practices . . . is a determination that Congress has placed squarely in the hands 
of the [FCC]”) (internal quotation marks omitted); Free Conferencing Corp. v. T-Mobile US, Inc., 2014 WL 
7404600, *7 (C.D. Cal. Dec. 30, 2014) (because “re-routing calls to rural LECs is an evolving area of law,” and 
because it “is important to ‘protect[ ] the integrity’ of the FCC’s evolving regulatory scheme,” the court decided “not 
to meddle” in this area until the Commission had ruled on the question) (quoting United States v. General Dynamics 
Corp., 828 F.2d 1356, 1362 (9th Cir. 1987)); James v. Global Tel*Link Corp., 2014 WL 4425818, **6-7 (D.N.J. 
Sept. 8, 2014) (“where the question is whether an act is reasonable” under section 201(b), “primary jurisdiction 
should be applied”; the reasonableness of defendants’ charges and practices in providing inmate calling services 
“implicates technical and policy questions that the FCC has the special expertise to decide in the first instance”) 

(continued….)
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important here, because the broadband Internet ecosystem is highly dynamic and the Commission has 
carefully designed a regulatory framework for BIAS to protect Internet openness and other important 
communications network values without deterring broadband investment and innovation.  As a result, for 
all of the forgoing reasons, we conclude that none of the section 10(a) criteria are met as to forbearance 
from these fundamental Title II enforcement provisions and the associated Commission procedural rules 
with respect to the broadband Internet access service.

C. Forbearance Analysis Specific to Broadband Internet Access Service

456. As discussed elsewhere, with respect to broadband Internet access service we find that 
the standard for forbearance is not met with respect to the following limited provisions: 

a) sections 201, 202, and 208, along with the related enforcement provisions of sections 206, 207, 
209, 216, and 217, and the associated complaint procedures; and the Commission’s implementing 
regulations (but, to be clear, the Commission forbears from all ratemaking regulations adopted 
under sections 201 and 202);1369 

b) section 222, which establishes core customer privacy protections;

c) section 224 and the Commission’s implementing regulations, which grant certain benefits that 
will foster network deployment by providing telecommunications carriers with regulated access 
to poles, ducts, conduits, and rights-of-way;

d) sections 225, 255, and 251(a)(2), and the Commission’s implementing regulations, which 
collectively advance access for persons with disabilities; except that the Commission forbears 
from the requirement that providers of broadband Internet access service contribute to the 
Telecommunications Relay Service (TRS) Fund at this time.  These provisions and regulations 
support the provision of TRS and require providers of broadband Internet access service, as 
telecommunications carriers, to ensure that the service is accessible to and usable by individuals 
with disabilities, if readily achievable; and

e) section 254, the interrelated requirements of section 214(e),  and the Commission’s implementing 
regulations to strengthen the Commission’s ability to support broadband, supporting the 
Commission’s ongoing efforts to support broadband deployment and adoption; the Commission 
forbears from immediate contributions requirements, however, in light of the ongoing 
Commission proceeding.1370 

457. We naturally also do not forbear from applying open Internet rules1371 and section 706 of 
the 1996 Act itself.  For convenience, we collectively refer to these provisions and regulations for 
purposes of this Order as the “core broadband Internet access service requirements.”  

458. Beyond those core broadband Internet access service requirements we grant extensive 
forbearance as permitted by our authority under section 10 of the Act.  As described in greater detail 
below, it is our predictive judgment that the statutory and regulatory requirements that remain are 
sufficient to ensure just, reasonable, and not unjustly or unreasonably discriminatory conduct by providers 

(internal quotation marks omitted); Demmick v. Cellco P’ship, 2011 WL 1253733, *6 (D.N.J. March 29, 2011) 
(“courts have consistently found that reasonableness determinations under [section] 201(b) lie within the primary 
jurisdiction of the FCC, because they involve policy considerations within the agency’s discretion and particular 
field of expertise”).
1369 See supra Section V.B.1.
1370 See infra Section V.C.1.
1371 See supra Section III.
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of broadband Internet access service and to protect consumers with respect to broadband Internet access 
service.  Those same considerations, plus the overlay of section 706 of the 1996 Act and our desire to 
proceed incrementally when considering what new requirements that should apply here, likewise 
persuade us that this forbearance is in the public interest.

459. Our forbearance decision in this subsection focuses on addressing consequences arising 
from the classification decision in this Order regarding broadband Internet access service.1372  Thus, we do 
not forbear with respect to requirements to the extent that they already applied prior to this Order without 
regard to the classification of broadband Internet access service.  For example, as discussed in greater 
detail below, this includes things like certain requirements of the Twenty-First Century Communications 
and Video Accessibility Act of 2010 (CVAA),1373 as well as things like liability-limitation provisions that 
do not vary in application based on the classification of broadband Internet access service.1374 Similarly, to 
the extent that provisions or regulations apply to an entity by virtue of other services it provides besides 
broadband Internet access service, the forbearance in this Order does not extend to that context.1375

1372 The 2014 Open Internet NPRM here did not contemplate possible forbearance from the open Internet rules 
themselves, and thus they are beyond the scope of regulations addressed by this forbearance decision.  In any case, 
the very reasons that persuade us to adopt the rules in the Order likewise demonstrate that forbearance from those 
rules would not satisfy the section 10(a) criteria here.
1373 See infra Section V.C.1.b.
1374 See infra Section V.C.3.
1375 This Order does not alter any additional or broader forbearance previously granted that already might encompass 
broadband Internet access service in certain circumstances, for example, insofar as broadband Internet access 
service, when provided by mobile providers, is a CMRS service.  As one example, the Commission has granted 
some forbearance from section 310(d) for certain wireless licensees that meet the definition of “telecommunications 
carrier,” see generally Federal Communications Bar Association's Petition for Forbearance from Section 310(d) of 
the Communications Act, Memorandum Opinion and Order, 13 FCC Rcd 6293 (1998) (FCBA Forbearance Order), 
but section 310(d) is not itself framed in terms of “common carriers” or “telecommunications carriers” or providers 
of “CMRS” or the like, nor is it framed in terms of “common carrier services,” “telecommunications services,” 
“CMRS services” or the like.  To the extent that such forbearance thus goes beyond the forbearance for wireless 
providers granted in this Order, this Order does not narrow or otherwise modify that pre-existing grant of 
forbearance.  For clarity, we observe, however, that the broadband Internet access service covered by our open 
Internet rules is beyond the scope of a petition for forbearance from Verizon regarding certain broadband services 
that was deemed granted by operation of law on March 19, 2006.  See Verizon Telephone Companies' Petition for 
Forbearance from Title II and Computer Inquiry Rules with Respect to their Broadband Services Is Granted by 
Operation of Law, WC Docket No. 04-440, News Release (rel. Mar. 20, 2006).  While Verizon’s initial petition 
sought broad relief from “all” broadband services, in its February 7, 2006, amendment to its petition, Verizon 
provided a “List of Broadband Services for Which Verizon Is Seeking Forbearance,” which did not encompass a 
broadband Internet access service of the sort at issue here.  Letter from Edward Shakin, Vice President and 
Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 04-440, Attach. 1 
(filed Feb. 7, 2006) (Verizon Feb. 7, 2006 Forbearance Ex Parte Letter).  Indeed, the Commission previously has 
distinguished between the enterprise broadband services for which Verizon was deemed granted relief by operation 
of law and broadband Internet access service.  Compare Petition of ACS of Anchorage, Inc. Pursuant to Section 10 
of the Communications Act of 1934, As Amended (47 U.S.C. § 160(c)), For Forbearance From Certain Dominant 
Carrier Regulation of Its Interstate Access Services, and For Forbearance From Title II Regulation of Its 
Broadband Services, In the Anchorage, Alaska, Incumbent Local Exchange Carrier Study Area, WC Docket No. 06-
109, Memorandum Opinion and Order, 22 FCC Rcd 16304, 16315-16, para. 21 (2007) (“ACS seeks relief 
‘consistent with that granted to Verizon Telephone Companies on March 19, 2006,’ for ‘broadband services.’ 
Specifically, ACS seeks relief from regulation as a common carrier or telecommunications service provider for any 
packetized broadband services it offers or may offer in Anchorage.”) with id. at 16318, para. 25 (distinct from the 
request for forbearance comparable to that deemed granted to Verizon, “ACS requests conditional forbearance from 
dominant carrier regulation of its interstate switched and special access services, and contends that such relief would 

(continued….)
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460. In addition, prior to this Order some incumbent local exchange carriers or other common 
carriers chose to offer Internet transmission services as telecommunications services subject to the full 
range of Title II requirements.1376  Our forbearance with respect to broadband Internet access service does 
not encompass such services.  As a result, such providers remain subject to the rights and obligations that 
arise under Title II and the Commission’s rules by virtue of their elective provision of such services,1377 
along with the rules adopted to preserve and protect the open Internet to the extent that those services fall 
within the scope of those rules.1378

1. Provisions that Protect Customer Privacy, Advance Access For Persons with 
Disabilities, and Foster Network Deployment

461. We generally grant extensive forbearance from the provisions and requirements that 
newly apply by virtue of our classification of broadband Internet access service.  However, the record 
persuades us that we should not forbear with respect to certain key provisions that protect customer 
privacy, advance access for persons with disabilities, and foster network deployment.

a. Customer Privacy (Section 222)  

462. As supported by a number of commenters, we decline to forbear from applying section 
222 of the Act in the case of broadband Internet access service.1379  We do, however, find the section 
10(a) criteria met to forbear at this time from applying our implementing rules, pending the adoption of 
rules to govern broadband Internet access service in a separate rulemaking proceeding.  Section 222 of the 
Act governs telecommunications carriers’ protection and use of information obtained from their 

be consistent with the Qwest Omaha Order.  To the extent that ACS seeks relief for . . .  mass market broadband 
Internet access transmission services, its request falls within the same category of services for which relief was 
granted to Qwest.”).  See also, e.g., Petition of AT&T Inc. For Forbearance Under 47 U.S.C. § 160(c) From Title II 
and Computer Inquiry Rules With Respect To Its Broadband Services, et al., WC Docket No. 06-125, Memorandum 
Opinion and Order, 22 FCC Rcd 18705, 18714-15, para. 14 n. 59 (2008) (“Verizon restricted its forbearance request 
to ten of its then-existing telecommunications services offerings. See Verizon WC Docket No. 04-440 Feb. 7 Letter 
at Attach. 1, at 1 (providing ‘List of Broadband Services for Which Verizon Is Seeking Forbearance’).”).
1376 We note that the Commission did adopt permissive detariffing for such services.  Wireline Broadband 
Classification Order, 20 FCC Rcd at 14900-03, paras. 89-95.  See also, e.g., Letter from Michael R. Romano, Senior 
Vice President—Policy, NTCA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (filed Feb. 9, 
2015) (“as part of any statements with respect to classification of broadband in the order, NTCA urged the 
Commission to ensure that small rural telcos such as those within NTCA’s membership can continue to avail 
themselves of the option to tariff broadband-capable transmission services that underpin retail broadband Internet 
access services.”).
1377 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14927-29, paras. 139-44 (discussing the 
application of section 254(k) and related cost-allocation rules); id. at paras. 126-27 (“Thus, competitive LECs will 
continue to have the same access to UNEs, including DS0s and DS1s, to which they are otherwise entitled under our 
rules, regardless of the statutory classification of service the incumbent LECs provide over those facilities.  So long 
as a competitive LEC is offering an ‘eligible’ telecommunications service – i.e., not exclusively long distance or 
mobile wireless services – it may obtain that element as a UNE.”).  For example, if a rate-of-return incumbent LEC 
(or other provider) voluntarily offers Internet transmission outside the forbearance framework adopted in this Order, 
it remains subject to the pre-existing Title II rights and obligations, including those from which we forbear in this 
Order.  
1378 If such a provider wants to change to offer Internet access services pursuant to the construct adopted in this 
Order, it should notify the Wireline Competition Bureau 60 days prior to implementing such a change.
1379 See, e.g., CDT Comments at 16; NMR Comments at 25; Rural Broadband Policy Group Comments at 8-9; 
Public Knowledge Dec. 19, 2014 Ex Parte Letter at 19; Free Press Nov. 21, 2014 Ex Parte Letter at 1; Full Service 
Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 21.  
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customers or other carriers, and calibrates the protection of such information based on its sensitivity.  
Congress provided protections for proprietary information, according the category of customer 
proprietary network information (CPNI)1380 the greatest level of protection.  Section 222 imposes a duty 
on every telecommunications carrier to protect the confidentiality of its customers’ private 
information.1381  Section 222 also imposes restrictions on carriers’ ability to use, disclose, or permit access 
to customers’ CPNI without their consent.1382  

463. We find that forbearance from the application of section 222 with respect to broadband 
Internet access service is not in the public interest under section 10(a)(3), and that section 222 remains 
necessary for the protection of consumers under section 10(a)(2).1383  The Commission has long supported 
protecting the privacy of users of advanced services, and retaining this provision thus is consistent with 
the general policy approach.1384  The Commission has emphasized that “[c]onsumers’ privacy needs are 
no less important when consumers communicate over and use broadband Internet access than when they 

1380 CPNI is defined as “(A) information that relates to the quantity, technical configuration, type, destination, 
location, and amount of use of a telecommunications service subscribed to by any customer of a telecommunications 
carrier, and that is made available to the carrier by the customer solely by virtue of the carrier-customer relationship; 
and (B) information contained in the bills pertaining to telephone exchange service or telephone toll service received 
by a customer of a carrier.”  47 U.S.C. § 222(h)(1).
1381 47 U.S.C. § 222(a); Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’ Use 
of Customer Proprietary Network Information and Other Customer Information, CC Docket No. 96-115, Report and 
Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 6927, 6959, para. 64 (2007); Declaratory Ruling, 
28 FCC Rcd 9609 (2013).  We take this mandate seriously.  For example, the Commission recently took 
enforcement action under section 222 (and section 201(b)) against two telecommunications companies that stored 
customers’ personal information, including social security numbers, on unprotected, unencrypted Internet servers 
publicly accessible using a basic Internet search.  This unacceptably exposed these consumers to the risk of identity 
theft and other harms.  See TerraCom, Inc. and YourTel America, Inc. Apparent Liability for Forfeiture, File No.: 
EB-TCD-13-00009175, Notice of Apparent Liability, FCC 14-173, paras. 31-41 (rel. Oct. 24, 2014).  See also, e.g., 
Letter from Erik Stallman, Director, Open Internet Project, CDT, to Marlene H. Dortch, Secretary, FCC, GN Docket 
No. 14-28 at 3-4 (filed Feb. 4, 2015) (CDT Feb. 4, 2015 Ex Parte Letter).
1382 See 47 U.S.C. § 222(c)(1) (permitting a carrier, except as required by law or with the customer’s consent, to use, 
disclose, or permit access to individually identifiable CPNI only “in its provision of (A) the telecommunications 
service from which such information is derived, or (B) services necessary to, or used in, the provision of such 
telecommunications service, including the publishing of directories.”). The Commission has made clear that “to the 
extent a telecommunications carrier that is a provider of electronic communication services or remote computing 
services is compelled by 18 U.S.C. § 2258A to disclose CPNI in a report to the CyberTipline, that carrier would not 
be in violation of its privacy duties under section 222 of the Communications Act.”  Implementation of the 
Telecommunications Act of 1996: Telecommunications Carriers’ Use Of Customer Proprietary Network 
Information and Other Customer Information, CC Docket No. 96-115, Declaratory Ruling, 25 FCC Rcd 14335, 
14336-37, para. 5 (Wireline Comp. Bur. 2010).  See also Implementation of the Telecommunications Act of 1996: 
Telecommunications Carriers' Use of Customer Proprietary Network Information and Other Customer Information, 
CC Docket No. 96-115, Declaratory Ruling, 21 FCC Rcd 9990 (2006) (addressing the predecessor disclosure 
provision).  That interpretation of section 222 remains true as to broadband Internet access service.
1383 47 U.S.C. § 160(a)(2), (3).
1384 For example, the Commission has noted that “long before Congress enacted section 222 of the Act, the 
Commission had recognized the need for privacy requirements associated with the provision of enhanced services 
and had adopted CPNI-related requirements in conjunction with other Computer Inquiry obligations.”  Wireline 
Broadband Classification Order, 20 FCC Rcd at 14931, para. 149 & n.447 (seeking comment on privacy 
protections).  
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rely on [telephone] services.”1385  As broadband Internet access service users access and distribute 
information online, the information is sent through their broadband provider.  Broadband providers serve 
as a necessary conduit for information passing between an Internet user and Internet sites or other Internet 
users, and are in a position to obtain vast amounts of personal and proprietary information about their 
customers.1386  Absent appropriate privacy protections, use or disclosure of that information could be at 
odds with those customers’ interests.

464. We find that if consumers have concerns about the privacy of their personal information, 
such concerns may restrain them from making full use of broadband Internet access services and the 
Internet, thereby lowering the likelihood of broadband adoption and decreasing consumer demand. 1387  As 
the Commission has found previously, the protection of customers’ personal information may spur 
consumer demand for those services, in turn “driving demand for broadband connections, and 
consequently encouraging more broadband investment and deployment” consistent with the goals of the 
1996 Act.1388  Notably, commenters opposing the application of section 222 to broadband Internet access 
service make general arguments about the associated burdens, but do not include a meaningful analysis of 
why the section 10(a) criteria are met (or why relief otherwise should be granted) nor why the concerns 
they identify—even assuming arguendo that they were borne out by evidence beyond that currently in the 
record—should outweigh the privacy concerns identified here.1389  We therefore conclude that the 
application and enforcement of section 222 to broadband Internet access services is in the public interest, 
and necessary for the protection of consumers.1390 

1385 Id. at 14930, para. 148 (“For example, a consumer may have questions about whether a broadband Internet 
access service provider will treat his or her account and usage information as confidential, or whether the provider 
reserves the right to use account information for marketing and other purposes.”).
1386 See, e.g., Access Comments at 7 (stating that broadband providers have the technological capacity to exercise 
monitoring and control of their customers’ use of the Internet using techniques such as deep packet inspection).
1387 See, e.g., 2015 Broadband Progress Report, paras. 104-05; National Broadband Plan at 17 (citing John 
Horrigan, Broadband Adoption and Use in America (OBI, Working Paper No. 1, 2010).  See also, e.g., Pew 
Research Center, Who’s not online and why, at 6 (Sept. 2013), http://www.pewinternet.org/files/old-
media/Files/Reports/2013/PIP_Offline%20adults_092513_PDF.pdf.
1388 Implementation of the Telecommunications Act of 1996:  Telecommunications Carriers’ Use of Customer 
Proprietary Network Information and Other Customer Information; IP-Enabled Services, CC Docket No. 96-115, 
WC Docket No. 04-36, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 6927, 6957, 
para. 59 (2007); see also National Broadband Plan at 55 (explaining that without privacy protections, new 
innovation and investment in broadband applications and content may be held back, and these applications and 
content, in turn, are likely the most effective means to advance many of Congress’s goals for broadband).
1389 See, e.g., MediaFreedom Comments at 2; TIA Comments at 17; ADTRAN Reply at 17-18; Letter from Robert 
W. Quinn, Jr., Senior Vice President, Federal Regulatory and Chief Privacy Officer, AT&T, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28 at 5 (filed May 9, 2014).  Consequently, we reject those arguments.  
1390 See 47 U.S.C. § 160(a)(2); see also, e.g., Free Press Comments at 83, n.180; Public Knowledge Reply at 20-22.  
Some commenters contend that the Commission should forbear from all of Title II based on generalized arguments 
about the marketplace, such as past network investment or changes in performance or price per megabit in the recent 
past.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 10-11; Comcast Dec. 24, 2014 Ex Parte Letter at 4-6; NCTA 
Dec. 23, 2014 Ex Parte Letter at 19-20.  We are not persuaded that those arguments justify a different outcome here, 
both for the reasons discussed previously, see supra Section V.B.1, and because commenters do not meaningfully 
explain how these arguments impact the section 10 analysis here, given that the need to protect consumer privacy is 
not self-evidently linked to such marketplace considerations.  Nothing in the record suggests that concerns about 
consumer privacy are limited to broadband providers of a particular size, and we thus are not persuaded that a 
different conclusion in our forbearance analysis should be reached in the case of small broadband providers, for 
example.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; AireBeam Jan. 30, 2015 Ex Parte Letter at 2.

http://www.pewinternet.org/files/old-media/Files/Reports/2013/PIP_Offline%20adults_092513_PDF.pdf
http://www.pewinternet.org/files/old-media/Files/Reports/2013/PIP_Offline%20adults_092513_PDF.pdf
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465. We also reject arguments that section 706 itself provides adequate protections such that 
forbearance from section 222 is warranted.1391  While section 706 of the 1996 Act would continue to 
apply even if we granted forbearance here, we find that section 222 provides a more certain foundation 
for evaluating providers’ conduct and pursuing enforcement if warranted in relevant circumstances arising 
in the future.1392  Among other things, while the concerns discussed in the preceding paragraph have a 
nexus with the standards of sections 706(a) and (b), as discussed earlier in this section, the public interest 
in protecting customer privacy is not limited to the universe of concerns encompassed by section 706.

466. We recognize that some commenters, while expressing concern about consumer privacy, 
nonetheless suggest that the Commission conceivably need not immediately apply section 222 and its 
implementing rules, pending further proceedings.1393  We are persuaded by those arguments, but only as 
to the Commission’s rules.  With respect to the application of section 222 of the Act itself, as discussed 
above, with respect to broadband Internet access service the record here persuades us that the section 
10(a) forbearance criteria are not met to justify such relief.  Indeed, even as to services that historically 
have been subject to section 222, questions about the application of those privacy requirements can arise 
and must be dealt with by the Commission as technology evolves,1394 and the record here does not 
demonstrate specific concerns suggesting that Commission clarification of statutory terms as needed 
would be inadequate in this context.1395  

467. We are, however, persuaded that the section 10(a) criteria are met for us to grant 
forbearance from applying our rules implementing section 222 insofar as they would be triggered by the 

(Continued from previous page)  
1391 See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; NCTA Jan. 14, 2015 Ex Parte Letter at 3-4.
1392 See, e.g., supra Section III.F.4.  We also note, for example, that this approach obviates the need to determine 
whether or to what extent section 222 is more specific than section 706 of the 1996 Act in relevant respects, and thus 
could be seen as exclusively governing over the provisions of section 706 of the 1996 Act as to some set of privacy 
issues.  Cf. Bloate v. U.S., 559 U.S. 196, 208 (2010) (“‘[g]eneral language of a statutory provision, although broad 
enough to include it, will not be held to apply to a matter specifically dealt with in another part of the same 
enactment’”) (citation omitted).  The approach we take avoids this potential uncertainty, and we thus need not and 
do not address this question.
1393 See, e.g., CDT Comments at 16; Letter from Marvin Ammori and Julie Samuels, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28, at 2 (filed Nov. 12, 2014); Letter from COMPTEL, CCIA, Engine, and 
IFBA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1-2 n.1 (filed Dec. 30, 2014).  While CDT 
references the questions regarding the application of section 222 and our implementing rules raised in the 2010 
Broadband Classification NOI, CDT Comments at 16 (citing 2010 Broadband Classification NOI, 25 FCC Rcd at 
7900-01, para. 82), that NOI cited reasons why the Commission might immediately apply section 222 and the 
Commission’s implementing rules if it reclassified broadband Internet access service as well as reasons why it might 
defer the application of those requirements.  We thus find that the 2010 NOI does not itself counsel one way or the 
other, and in light of the record here, we decline to defer the application of section 222.
1394 See, e.g., Implementation of the Telecommunications Act of 1996: Telecommunications Carriers' Use of 
Customer Proprietary Network Information and Other Customer Information, CC Docket No. 96-115, Declaratory 
Ruling, 28 FCC Rcd 9609 (2013) (Wireless Device Privacy Declaratory Ruling) (“address[ing] the real privacy and 
security risks that consumers face when telecommunications carriers use their control of customers’ mobile devices 
to collect information about their customers’ use of the network”).  We also note in this regard that the Commission 
cannot impose a penalty in the absence of “fair notice of what is prohibited.”  FCC v. Fox Television Stations, 132 S. 
Ct. 2307, 2317 (2012). 
1395 See, e.g., CDT Comments at 17 (asserting, without explanation, that a rulemaking might be needed to “address 
exactly how Section 222 should apply in the Internet connectivity context, including how to define ‘customer 
proprietary network information’ (CPNI) for this purpose”); Verizon Jan. 26, 2015 Ex Parte Letter at 7-8 (arguing 
that it is unclear what certain requirements of section 222 would mean in the context of broadband Internet access 
service).
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classification of broadband Internet access service here.  Beyond the core broadband Internet access 
service requirements, we apply section 222 of the Act, which itself directly provides important privacy 
protections.1396  Further, on this record, we are not persuaded that the Commission’s current rules 
implementing section 222 necessarily would be well suited to broadband Internet access service.  The 
Commission fundamentally modified these rules in various ways subsequent to decisions classifying 
broadband Internet access service as an information service, and certain of those rules appear more 
focused on concerns that have been associated with voice service.1397  For example, the current rules have 
requirements with respect to “call detail information,” defined as “[a]ny information that pertains to the 
transmission of specific telephone calls, including, for outbound calls, the number called, and the time, 
location, or duration of any call and, for inbound calls, the number from which the call was placed, and 
the time, location, or duration of any call.”1398  More generally, the existing CPNI rules do not address 
many of the types of sensitive information to which a provider of broadband Internet access service is 
likely to have access, such as (to cite just one example) customers’ web browsing history.  Insofar as rules 
focused on addressing problems in the voice service context are among the central underpinnings of our 
CPNI rules, we find the better course to be forbearance from applying all of our CPNI rules at this time.  
As courts have recognized, when exercising its section 10 forbearance authority “[g]uided by section 
706,” the Commission permissibly may “decide[] to balance the future benefits” of encouraging 
broadband deployment “against [the] short term impact” from a grant of forbearance.1399  In light of the 
record here and given that the core broadband Internet access requirements and section 222 itself will 
apply, and guided by section 706, we find that applying our current rules implementing sections 222—
which, in critical respects, appear to be focused on addressing problems that historically arise regarding 
voice service—is not necessary to ensure just and reasonable rates and practice or for the protection of 
consumers under sections 10(a)(1) and (a)(2) and that forbearance is in the public interest under section 
10(a)(3).1400  We emphasize, however, that forbearance from our existing CPNI rules in the context of 
broadband Internet access services does not in any way diminish the applicability of these rules to 
services previously found to be within their scope.1401

1396  See, e.g., TerraCom, Inc. and YourTel America, Inc. Apparent Liability for Forfeiture, File No.: EB-TCD-13-
00009175, Notice of Apparent Liability, FCC 14-173, paras. 31-41 (rel. Oct. 24, 2014); Wireless Device Privacy 
Declaratory Ruling, 28 FCC Rcd at  9619-20, paras. 29-32 (discussing statutory restrictions applicable to CPNI).
1397 The Commission adopted significant reforms to its rules implementing section 222 in 2007.  Implementation of 
the Telecommunications Act of 1996: Telecommunications Carriers' Use of Customer Proprietary Network 
Information and Other Customer Information; IP-Enabled Services, CC Docket No. 96-115, WC Docket No. 04-36, 
Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 6927 (2007).  In doing so, the 
Commission was, in significant part, focused on dealing with problems of “pretexting,” which involved “data 
brokers . . . obtain[ing] private and personal information, including what calls were made to and/or from a particular 
telephone number and the duration of such calls.”  Id. at 6928-29, para. 2; see also id. at 6928, para. 1 n.1 (noting 
Congress’ criminalization of pretexting activity in 18 U.S.C. § 1039, which focuses on “phone” records).
1398 47 C.F.R. §§ 64.2003, 64.2010.  
1399 EarthLink, 462 F.3d at 9.
1400 Our decision to proceed in a tailored manner is discussed in greater detail below.  See infra paras. 495-496; 
Section V.C.2.a.
1401 See, e.g., Wireless Device Privacy Declaratory Ruling, 28 FCC Rcd 9609 (addressing how section 222 of the 
Act, and the Commission’s implementing rules, apply to information relating to telecommunications service and 
interconnected VoIP service that fits the statutory definition of CPNI when such information is collected by the 
customer’s device, provided the collection is undertaken at the mobile wireless carrier’s direction and the carrier or 
its designee has access to or control over the information).  
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b. Disability Access Provisions (Sections 225, 255, 251(a)(2)) 

468. We agree with commenters that we should apply section 225 and the Commission’s 
implementing rules—rather than forbear for broadband Internet access service—because of the need to 
ensure meaningful access to all Americans,1402 except to the extent provided below with respect to 
contributions to the Interstate TRS Fund.  Section 225 mandates the availability of interstate and intrastate 
TRS to the extent possible and in the most efficient manner to individuals in the United States who are 
deaf, hard of hearing, deaf-blind, and who have speech disabilities.1403  The Act directs that TRS provide 
the ability for such individuals to engage in communication with other individuals, in a manner that is 
“functionally equivalent to the ability of a hearing individual who does not have a speech disability to 
communicate using voice communication services.”1404  To achieve this, the Commission has required all 
interstate service providers (other than one-way paging services) to provide TRS.1405  People who are 
blind, hard of hearing, deaf-blind, and who have speech disabilities increasingly rely upon Internet-based 
video communications, both to communicate directly (point-to-point) with other persons who are deaf or 
hard of hearing who use sign language and through video relay service (VRS)1406 with individuals who do 
not use the same mode of communication that they do.1407  In doing so, they rely on high definition two-
party or multiple-party video conferencing that necessitates a broadband connection.1408  As technologies 
advance, section 225 maintains our ability to ensure that individuals who are deaf, hard of hearing, deaf-
blind, and who have speech disabilities can engage in service that is functionally equivalent to the ability 
of a hearing individuals who do not have speech disabilities to use voice communication services.1409  
Limits imposed on bandwidth use through network management practices that might otherwise appear 

1402 See, e.g., Public Knowledge Comments at 95; Rural Broadband Policy Group Comments at 8; 
Telecommunications for the Deaf and Hard of Hearing Comments at 8-13.
1403 47 U.S.C. §§ 225(a)(3), (b)(1) . 
1404 47 U.S.C. § 225(a)(3).
1405 See generally Telecommunications Relay Services, and the Americans with Disabilities Act of 1990, CC Docket 
No. 90–571, Notice of Proposed Rule Making, 5 FCC Rcd 7187 (1990); Report and Order and Request for 
Comment, 6 FCC Rcd 4657, 4660,  para. 17 (1991) (TRS Order); Order on Reconsideration, Second Report and 
Order and Further Notice of Proposed Rule Making, 8 FCC Rcd 1802 (1993) (TRS II); Third Report and Order, 8 
FCC Rcd 5300 (1993) (TRS III).
1406 VRS is a form of TRS that allows people who are blind, hard of hearing, deaf-blind, and who have speech 
disabilities who use sign language to communicate with voice telephone users through a CA using video 
transmissions over the Internet.  See 47 C.F.R. § 64.601(a)(40).
1407 See generally Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing 
and Speech Disabilities; E911 Requirements for IP-Enabled Service Providers, CG Docket No. 03-123, WC Docket 
No. 05-196, Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Rcd 11591 (2008) (First 
Internet-Based TRS Order); Second Report and Order and Order on Reconsideration, 24 FCC Rcd 791 (2008) 
(Second Internet-Based TRS Order).  In addition, these populations rely on other forms of Internet-based TRS 
(iTRS), including Internet Protocol Relay Service (IP Relay) and Internet Protocol Captioned Telephone Service (IP 
CTS).  IP Relay is a “telecommunications relay service that permits an individual with a hearing or a speech 
disability to communicate in text using an Internet Protocol-enabled device via the Internet, rather than using a text 
telephone (TTY) and the public switched telephone network.”  47 C.F.R. § 64.601(a)(17).  IP CTS is a 
“telecommunications relay service that permits an individual who can speak but who has difficulty hearing over the 
telephone to use a telephone and an Internet Protocol-enabled device via the Internet to simultaneously listen to the 
other party and read captions of what the other party is saying.”  47 C.F.R. § 64.601(a)(16).
1408 See, e.g., Structure and Practices of the Video Relay Service Program, CG Docket No. 10-51, Declaratory 
Ruling, Order and Notice of Proposed Rulemaking, 25 FCC Rcd 6012, 6014, para. 3 (2010).
1409 See 47 U.S.C. § 225(a)(3).

https://web2.westlaw.com/find/default.wl?serialnum=1990195586&tc=-1&rp=/find/default.wl&sv=Split&rs=WLW10.06&db=4493&tf=-1&findtype=Y&fn=_top&mt=12&vr=2.0&pbc=566886AC&ordoc=1994264184
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1991224362&referenceposition=4660&rp=/find/default.wl&sv=Split&rs=WLW10.06&db=4493&tf=-1&findtype=Y&fn=_top&mt=12&vr=2.0&pbc=566886AC&tc=-1&ordoc=1994264184
https://web2.westlaw.com/find/default.wl?serialnum=1993255481&tc=-1&rp=/find/default.wl&sv=Split&rs=WLW10.06&db=4493&tf=-1&findtype=Y&fn=_top&mt=12&vr=2.0&pbc=566886AC&ordoc=1994264184
https://web2.westlaw.com/find/default.wl?serialnum=1993256027&tc=-1&rp=/find/default.wl&sv=Split&rs=WLW10.06&db=4493&tf=-1&findtype=Y&fn=_top&mt=12&vr=2.0&pbc=566886AC&ordoc=1994264184
https://web2.westlaw.com/find/default.wl?serialnum=1993256027&tc=-1&rp=/find/default.wl&sv=Split&rs=WLW10.06&db=4493&tf=-1&findtype=Y&fn=_top&mt=12&vr=2.0&pbc=566886AC&ordoc=1994264184
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neutral, could have an adverse effect on iTRS users who use sign language to communicate by degrading 
the underlying service carrying their video communications.  The result could potentially deny these 
individuals functionally equivalent communications service.  Additionally, if VRS and other iTRS users 
are limited in their ability to use Internet service or have to pay extra for  iTRS and point-to-point 
services, this could cause discrimination against them because for many such individuals, TRS is the only 
form of communication that affords service that is functionally equivalent to what voice users have over 
the telephone.  Moreover, limiting their bandwidth capacity could compromise their ability to obtain 
access to emergency services via VRS and other forms of iTRS, which is required by the Commission’s 
rules implementing section 225.1410  

469. While we base the open Internet rules adopted here solely on section 706 of the 1996 Act 
and other provisions of the Act besides section 225—and thus do not adopt any new section 225-based 
rules in this Order—largely preserving this provision is important not only to the extent that it might be 
used in the future as the basis for new rules adopting additional protections but also to avoid any 
inadvertent uncertainty regarding Internet-based TRS providers’ obligations under existing rules.  To be 
compensated from the federal TRS fund, providers must provide service in compliance with section 225 
and the Commission’s TRS rules and orders.1411  As discussed in the prior paragraph, however, a number 
of TRS services are carried via users’ broadband Internet access services.  Forbearing from applying 
section 225 and our TRS service requirements would risk creating loopholes in the protections otherwise 
afforded users of iTRS services or even just uncertainty that might result in degradation of iTRS.  More 
specifically, if we forbear from applying these provisions, we run the risk of allowing actions taken by 
Internet access service providers to come into conflict with the overarching goal of section 225, i.e., 
ensuring that the communication services made available through TRS are functionally equivalent, that is, 
mirror as closely as possible the voice communication services available to the general public.  
Enforcement of this functional equivalency mandate will protect against such degradation of service.  In 
sum, with the exception of TRS contribution requirements discussed below, we find that the enforcement 
of section 225 is necessary for the protection of consumers under section 10(a)(2), and that forbearance 
would not be in the public interest under section 10(a)(3).

470. Notwithstanding the foregoing, for now we do forbear in part from the application of 
TRS contribution obligations that otherwise would newly apply to broadband Internet access service.  
Section 225(d)(3)(B) and our implementing rules require federal TRS contributions for interstate 
telecommunications services, which now would uniformly include broadband Internet access service by 
virtue of the classification decision in this order.1412  Applying new TRS contribution requirements on 
broadband Internet access potentially could spread the base of contributions to the TRS Fund, having the 
benefit of adding to the stability of the TRS Fund.  Nevertheless, before taking any steps that would 
depart from the status quo in this regard, the Commission would like to assess the need for such 
additional funding, and the appropriate contribution level, given the totality of concerns implicated in this 
context.  As courts have recognized, when exercising its section 10 forbearance authority “[g]uided by 
section 706,” the Commission permissibly may “decide[] to balance the future benefits” of encouraging 
broadband deployment “against [the] short term impact” from a grant of forbearance.1413  Our decision, 
guided by section 706, to tailor the regulations applied to broadband Internet access service thus tips the 
balance in favor of the finding that applying new TRS fund contribution requirements at this time is not 

1410 See 47 C.F.R. § 64.605.
1411 See, e.g., Purple Communications, Inc., File No.: EB-TCD-12-00000376, Notice of Apparent Liability, 29 FCC 
Rcd 5491, para. 29 & n.71 (2014) (citing and summarizing precedent).  
1412 47 U.S.C. § 225(d)(3)(B); 47 C.F.R. § 64.604(c)(5)(iii).
1413 EarthLink, 462 F.3d at 9.
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necessary to ensure just, reasonable and nondiscriminatory conduct by the provider of broadband Internet 
access service or for the protection of consumers under sections 10(a)(1) and (a)(2) and that forbearance 
is in the public interest under section 10(a)(3).1414  The competing considerations here make this a closer 
call under our section 10(a) analysis, however, and thus we limit our action only to forbearing from 
applying section 225(d)(3)(B) and our implementing rules insofar as they would immediately require new 
TRS contributions from broadband Internet access services but not insofar as they authorize the 
Commission to require such contributions should the Commission elect to do so in a rulemaking in the 
future.1415  In particular, we find it in the public interest to limit our forbearance in this manner to enable 
us to act even more nimbly in the future should we need to do so based on future developments.1416

471. Nothing in our forbearance from TRS Fund contribution requirements for broadband 
Internet access service is intended to encompass, however, situations where incumbent local exchange 
carriers or other common carriers voluntarily choose to offer Internet transmission services as 
telecommunications services subject to the full scope of Title II requirements for such services.  As a 
result, such providers remain subject to the Interstate TRS Fund contribution obligations that arise under 
section 225 and the Commission’s rules by virtue of their elective provision of such services until such 
time as the Commission further addresses such contributions in the future.

472. Consistent with some commenters’ proposals,1417 with respect to broadband Internet 
access service we also do not forbear from applying sections 255 and the associated rules, which require 
telecommunications service providers and equipment manufacturers to make their services and equipment 
accessible to individuals with disabilities, unless not readily achievable.1418  We also do not find the 
statutory forbearance test met for related protections afforded under section 251(a)(2) and our 
implementing rules, which precludes the installation of “network features, functions, or capabilities that 
do not comply with the guidelines and standards established pursuant to section 255.”1419  We therefore do 
not forbear from this provision and our associated rules.  In prior proceedings, the Commission has 
emphasized its commitment to implementing the important policy goals of section 255 in the Internet 
service context.1420  Evidence cited in the National Broadband Plan also demonstrated that, while 

1414 Our decision to proceed in a tailored manner is discussed in greater detail below.  See infra paras.495-496; 
Section V.C.2.a. 
1415 As noted below, we do not forbear from the obligation of carriers that have chosen voluntarily to offer 
broadband as a Title II service to contribute to the Interstate TRS Fund.  
1416 Cf. Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications Relay Services and 
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, CG Docket Nos. 13-24, 03-123, 
Order and Notice of Proposed Rulemaking, 28 FCC Rcd 703, 707, para. 7 (2013) (describing potential Anti-
Deficiency Act issues that could arise if there were insufficient TRS funds available and the impact that would have 
on all TRS programs) rev’d Sorenson v. FCC, 755 F.3d 702 (2014) (finding, in pertinent part, that the Commission 
had not sufficiently demonstrated the actual imminence of a fiscal calamity to support good cause to forgo notice 
and comment).
1417 See, e.g., Public Knowledge Comments at 95; Rural Broadband Policy Group Comments at 8; 
Telecommunications for the Deaf and Hard of Hearing Comments at 8-13; The Advanced Communications Law & 
Policy Institute at New York Law School Reply, Attach. 8; Letter from Teresa Favuzzi, Executive Director, 
California Foundation of Independent Living Centers, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 
at 3 (filed Dec. 17, 2014) (CFILC Dec. 17, 2014 Ex Parte Letter).
1418 47 U.S.C. § 255.  
1419 47 U.S.C. § 251(a)(2).
1420 See, e.g., Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in 
a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of 
the Telecommunications Act of 1996, CC Docket No. 98-146, Report, 14 FCC Rcd 2398, 2437-38, paras. 75-77 

(continued….)
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broadband adoption has grown steadily, it “lags considerably” among certain groups, including 
individuals with disabilities.1421  Adoption of Internet access services by persons with disabilities can 
enable these individuals to achieve greater productivity, independence, and integration into society in a 
variety of ways.1422  These capabilities, however, are not available to persons with disabilities if they face 
barriers to Internet service usage, such as inaccessible hardware, software, or services.1423  We anticipate 
that increased adoption of services and technologies accessible to individuals with disabilities will, in 
turn, spur further availability of such capabilities, and of Internet access services more generally.1424 

473. Our forbearance analysis regarding sections 255, 251(a)(2), and our implementing rules 
also is informed by the incremental nature of the requirements imposed.1425  In particular, the Twenty-
First Century Communications and Video Accessibility Act of 2010 (CVAA),1426 expanding beyond the 
then-existing application of section 255,1427 adopted new section 716 of the Act, which requires that 

(1999) (First Broadband Deployment Report) (“We caution, however, that the promise of advanced 
telecommunications capability for people with disabilities will not be realized unless inherent barriers in 
telecommunications products and services are removed, and accessible equipment and services are widely available 
through mainstream markets. . . .  [W] e are committed to taking advantage of any opportunities to encourage the 
deployment of advanced telecommunications service to people with disabilities.  Plans for the deployment of 
advanced services should also address the needs of persons with disabilities.”); Wireline Broadband Classification 
Order, 20 FCC Rcd at 14919-22, paras. 121-24 (“[T]he Commission will remain vigilant in monitoring the 
development of wireline broadband Internet access service and its effects on the important policy goals of section 
255.  As noted above, we will exercise our Title I ancillary jurisdiction to ensure achievement of important policy 
goals of section 255 and also section 225 of the Act.”).
1421 National Broadband Plan at 21; id. at 169 (stating, “Devices often are not designed to be accessible for people 
with disabilities.”).  See also, e.g., CFILC Dec. 17, 2014 Ex Parte Letter at 1-2.
1422 See e.g., Elizabeth E. Lyle, A Giant Leap & A Big Deal: Delivering on the Promise of Equal Access to 
Broadband for People with Disabilities, 4 (FCC Omnibus Broadband Initiative, Working Paper No. 2, 2010) (OBI 
Working Paper No. 2) (noting broadband allows persons with disabilities to telecommute or run a business in their 
homes); CFILC Dec. 17, 2014 Ex Parte Letter at 1-2.  Moreover, broadband can make telerehabilitation services 
possible, by providing long-term health and vocational support within the individual’s home.  See, e.g., CFILC Dec. 
17, 2014 Ex Parte Letter at 2; OBI Working Paper No. 2 at 4.  Broadband can also provide increased access to 
online education classes and digital books and will offer real time interoperable voice, video and text capabilities for 
E911.  See, e.g., CFILC Dec. 17, 2014 Ex Parte Letter at 2; OBI Working Paper No. 2 at 5.  In addition, as 
commenters note, “society as a whole” can “benefit[] when people with disabilities have access to [broadband 
Internet access] services in a manner equivalent to the non-disabled population.”  CFILC Dec. 17, 2014 Ex Parte 
Letter at 1.
1423 See, e.g., CFILC Dec. 17, 2014 Ex Parte Letter at 1-2; OBI Working Paper No. 2 at 4-5.  
1424 Cf. Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996, GN Docket No. 07-45, 23 FCC Rcd 9615, 9643-44, para. 57 (2008) (Fifth 
Broadband Deployment Report) (through actions to extend the requirements of sections 225 and 255, “the 
Commission availed broadband offerings to more Americans, which in turn increased broadband deployment 
demand”).
1425 See, e.g., Ammori Dec. 19, 2014 Ex Parte Letter at 5.
1426 Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 
2751 (2010) (codified in various sections of 47 USC) (CVAA), amended by Pub. L. No. 111-265, 124 Stat. 2795 
(2010) (technical corrections).
1427 47 U.S.C. § 617(f) (“The requirements of this section shall not apply to any equipment or services, including 
interconnected VoIP service, that are subject to the requirements of section 255 of this title on the day before 
October 8, 2010. Such services and equipment shall remain subject to the requirements of section 255 of this title.”).
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providers of advanced communications services (ACS) and manufacturers of equipment used for ACS 
make their services and products accessible to people with disabilities, unless it is not achievable to do so.  
These mandates already apply according to their terms in the context of broadband Internet access 
service.1428  The CVAA also adopted a requirement, in section 718, that ensures access to Internet 
browsers in wireless phones for people who are blind and visually impaired.1429  In addition, the CVAA 
directs the Commission to enact regulations to prescribe, among other things, that networks used to 
provide ACS “may not impair or impede the accessibility of information content when accessibility has 
been incorporated into that content for transmission through . . . networks used to provide [ACS].”1430   
Finally, new section 717 creates new enforcement and recordkeeping requirements applicable to sections 
255, 716, and 718.1431  Thus, a variety of accessibility requirements already have applied in the context of 
broadband Internet access service under the CVAA.

474. We are persuaded by the record of concerns about accessibility in the context of 
broadband Internet access service that we should not rest solely on the protections of the CVAA, 
however.  But we do clarify the interplay of those provisions.  At the time of section 255’s adoption in the 
1996 Act, Congress stated its intent to “foster the design, development, and inclusion of new features in 
communications technologies that permit more ready accessibility of communications technology by 
individuals with disabilities . . .  as preparation for the future given that a growing number of Americans 
have disabilities.”1432   More recently, Congress adopted the CVAA after recognizing that since it added 
section 255 to the Communications Act, “Internet-based and digital technologies . . . driven by growth in 
broadband . . . are now pervasive, offering innovative and exciting ways to communicate and share 
information.”1433  Congress thus clearly had Internet-based communications technologies in mind when 
enacting the accessibility provisions of sections section 716 (as well as the related provisions of sections 
717-718), and in providing important protections with respect to ACS.  Thus, insofar as there is any 
conflict between the requirements of sections 255, 251(a)(2), and our implementing rules, on the one 
hand, and sections 716-718 and our implementing rules on the other hand, we interpret the latter 
requirements as controlling.1434  On the other hand, insofar as sections 255, 251(a)(2), and our 
implementing rules impose different requirements that are reconcilable with the CVAA, we find it 
appropriate to apply those additional protections in the context of broadband Internet access service for 

1428 Implementation of Sections 716 and 717 of the Communications Act of 1934, as Enacted by the Twenty-First 
Century Communications and Video Accessibility Act of 2010 et al., CG Docket No. 10-213 et al., Second Report 
and Order, 28 FCC Rcd 5957, 5960-61, para. 7 (2013).  
1429 47 U.S.C. §§ 617, 619.  ACS means: “(A) interconnected VoIP service; (B) non-interconnected VoIP service; 
(C) electronic messaging service; and (D) interoperable video conferencing service.”  47 U.S.C. § 153(1).
1430 47 U.S.C. § 617(e)(1)(B); see also 47 C.F.R. § 14.20(c).
1431 47 U.S.C. § 618.
1432 S. Rep. No. 104-23 at 52 (1996) (discussing what ultimately became section 255 of the Act).
1433 S. Rep. No. 111–386, at 1 (2010); H.R. Rep. No. 111-563, at 19 (2010).
1434 A general canon of interpretation is that where two statutory provisions conflict, the specific governs the 
general—but we need not and do not decide the question of whether the provisions enacted by the CVAA are more 
specific here because we are persuaded by the legislative history of those provisions that, insofar as there is a 
conflict, the provisions of the CVAA should be controlling in any case.  See, e.g., Ohio Power Co. v. FERC, 744 
F.2d 162, 167-68 & n.7 (D.C. Cir. 1984) (concluding that “assuming arguendo that section 20 and 23 [of the 
agreement at issue] are in conflict, it remains unclear which section provides the more specific command,” and 
ultimately finding FERC’s “examination of the apparently contradicting sections thorough and its interpretation 
reconciling their terms entirely reasonable”).
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the reasons described above.1435  Thus, for example, outside the self-described scope of the CVAA, 
providers of broadband Internet access services must ensure that network services and equipment do not 
impair or impede accessibility pursuant to the sections 255/251(a)(2) framework.1436  In particular, we 
find that these provisions and regulations are necessary for the protection of consumers and forbearance 
would not be in the public interest.1437

475. We reject the cursory or generalized arguments of some commenters that we need not 
apply these protections, or that we might defer doing so, pending further proceedings.  For the reasons 
discussed above, with respect to broadband Internet access service the record here persuades us that the 
application of these requirements is necessary for the protection of consumers under section 10(a)(2) and 
that forbearance is not in the public interest under section 10(a)(3).  Nor are we otherwise persuaded to 
stay or waive our implementing rules based on this record.  Commenters opposing the application of these 
protections with respect to broadband Internet access service either with no limit on time, or specifically 
in the near term, make general arguments about the associated burdens.  However, they do not include a 
meaningful analysis of why the section 10(a) criteria are met (or why relief otherwise should be granted) 

1435 See, e.g., Detweiler v. Pena, 38 F.3d 591, 594 (D.C. Cir. 1994) (“‘[W]hen two statutes are capable of co-
existence, it is the duty of the courts, absent a clearly expressed congressional intention to the contrary, to regard 
each as effective.’”) (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974)) (alteration in original).  We recognize 
that the Commission previously has held that “[s]ection 2(a) of the CVAA exempts entities, such as Internet service 
providers, from liability for violations of Section 716 when they are acting only to transmit covered services or to 
provide an information location tool.  Thus, service providers that merely provide access to an electronic messaging 
service, such as a broadband platform that provides an end user with access to a web-based e-mail service, are 
excluded from the accessibility requirements of Section 716.”  Implementation of Sections 716 and 717 of the 
Communications Act of 1934, as Enacted by the Twenty-First Century Communications and Video Accessibility Act 
of 2010 et al., CG Docket No. 10-213 et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC 
Rcd 14557, 14576, para. 45 (2011).  Our decision here is not at odds with Congress’ approach to such services under 
the CVAA, however, because we also have found that “relative to Section 255, Section 716 requires a higher 
standard of achievement for covered entities.”  Implementation of Sections 716 and 717 of the Communications Act 
of 1934, as Enacted by the Twenty-First Century Communications and Video Accessibility Act of 2010 et al., CG 
Docket No. 10-213 et al., Notice of Proposed Rulemaking, 26 FCC Rcd 3133, 3136-37, para. 5 (2011).  Thus, under 
our decision here, broadband Internet access service will remain excluded from the “higher standard of 
achievement” required by the CVAA to the extent provided by that law, and instead will be subject to the lower 
standard imposed under section 255 in those cases where the CVAA does not apply.  
1436 See 47 C.F.R. § 6.9.  Because this section requires pass through of telecommunications in an accessible format, 
and 47 C.F.R. § 14.20(c) requires pass through of ACS in an accessible format, the two sections work in tandem 
with each other, and forbearance from sections 255 and 251(a)(2) would therefore result in a diminution of 
accessibility.
1437 We recognize that section 716 provides that “[t]he requirements of this section shall not apply to any equipment 
or services, including interconnected VoIP service, that are subject to the requirements of section 255 of this title on 
the day before October 8, 2010. Such services and equipment shall remain subject to the requirements of section 255 
of this title.”  47 U.S.C. § 617(f).  We do not read that as requiring that section 716 must necessarily be mutually 
exclusive with section 255, however.  Had Congress wished to achieve that result, it easily instead could have stated 
that “the requirements of this section shall not apply to any equipment or services . . . that are subject to the 
requirements of section 255” (or vice versa) and left it at that.  By also including the limiting language “that are 
subject to the requirements of section 255 of this title on the day before October 8, 2010,” we believe the statute 
reasonably is interpreted as leaving open the option that services that become subject to section 255 thereafter also 
could be subject to both the requirements of section 255 and the requirements of the CVAA.  Indeed, although 
broadband Internet access previously was classified as an information service and thus not subject to section 255 on 
October 8, 2010, at the time the CVAA was enacted the Commission had initiated the 2010 NOI to consider whether 
to reclassify that service as a telecommunications service, which would, at that time, become subject to section 255 
as a default matter.
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nor why the concerns they identify—even assuming arguendo that they were borne out by evidence 
beyond that currently in the record—should outweigh the disability access concerns identified here.1438 

476. We also reject arguments that section 706 itself provides adequate protections such that 
forbearance from the disability access provisions of sections 225, 255 and 251(a)(2) and associated 
regulations is warranted.1439  While section 706 of the 1996 Act would continue to apply even if we 
granted forbearance here, consistent with our conclusions in other sections, we find that these disability 
access provisions provide a more certain foundation for evaluating providers’ conduct and pursuing 
enforcement if warranted in relevant circumstances arising in the future.1440  Among other things, while 
our interest in ensuring disability access often may have a nexus with the standards of sections 706(a) and 
(b), the record does not reveal that the public interest in ensuring access for persons with disabilities is 
limited just to the universe of concerns encompassed by section 706. 

477. In addition to the provisions discussed above, section 710 of the Act addresses hearing 
aid compatibility.1441  Given the important additional protections for persons with disabilities enabled by 
this provision,1442 we anticipate addressing the applicability of mobile wireless hearing aid compatibility 
requirements to mobile broadband Internet access service devices in the pending rulemaking 
proceeding.1443

1438 See, e.g., MediaFreedom Comments at 2; TIA Comments at 17.  See also, e.g., Letter from COMPTEL, CCIA, 
Engine and IFBA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 1-2 n.1 (filed Dec. 30, 2014) 
(noting the possibility of deferral).  Some commenters contend that the Commission should forbear from all of Title 
II based on generalized arguments about the marketplace, such as past network investment or changes in 
performance or price per megabit in the recent past.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 10-11; Comcast 
Dec. 24, 2014 Ex Parte Letter at 4-6; NCTA Dec. 23, 2014 Ex Parte Letter at 19-20.  We are not persuaded that 
those arguments justify a different outcome as to any of the disability access provisions or requirements at issue in 
this section, both for the reasons discussed previously, see supra Section V.B.1, and because commenters do not 
meaningfully explain how these arguments impact the section 10 analysis here, given that the need to protect 
disability access is not self-evidently linked to such marketplace considerations.  Nothing in the record suggests that 
concerns about disability access are limited to broadband providers of a particular size, and we thus are not 
persuaded that a different conclusion in our forbearance analysis should be reached in the case of small broadband 
providers, for example.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; AireBeam Jan. 30, 2015 Ex Parte Letter 
at 2.
1439 See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; NCTA Jan. 14, 2015 Ex Parte Letter at 3-4.
1440 See, e.g., supra Section III.F.4.  We also note, for example, that this approach obviates the need to determine 
whether or to what extent these disability access provisions are more specific than section 706 of the 1996 Act in 
relevant respects, and thus could be seen as exclusively governing over the provisions of section 706 of the 1996 Act 
as to some set of disability access issues.  Cf. Bloate v. U.S., 559 U.S. 196, 208 (2010) (“‘[g]eneral language of a 
statutory provision, although broad enough to include it, will not be held to apply to a matter specifically dealt with 
in another part of the same enactment’”) (citation omitted).  The approach we take avoids this potential uncertainty, 
and we thus need not and do not address this question.
1441 See generally 47 U.S.C. § 610.  
1442 For reasons similar to those discussed in the text above regarding other disability access provisions, we do not 
find it in the public interest to grant forbearance from section 710 of the Act, nor do we find such forbearance 
otherwise warranted under the section 10(a) criteria.  47 U.S.C. § 160(a).   
1443 See, e.g., Request For Updated Information and Comment On Wireless Hearing Aid Compatibility Regulations, 
WT Docket Nos. 07-250, 10-254, Public Notice, 29 FCC Rcd 13969 (Wireless Telecom. Bureau, Consumer & 
Gov’t Affairs Bureau 2014) (discussing pending proceeding and seeking updated comment).  We note that the 
Commission’s existing implementing rules do not immediately impose the Commission’s hearing aid compatibility 
requirements implementing section 710 of the Act on mobile wireless broadband providers by virtue of the 
classification decisions in this Order.  We note, however, that certain obligations in the Commission’s rules 

(continued….)
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c. Access to Poles, Ducts, Conduit and Rights-of-Way (Section 224)  

478. Consistent with the recommendations of certain broadband provider commenters, 
because we find that the section 10(a) criteria are not met, we decline to forbear from applying section 
224 and the Commission’s associated rules with respect to broadband Internet access service.1444  Section 
224 of the Act governs the Commission’s regulation of pole attachments.  The Commission has 
recognized repeatedly the importance of pole attachments to the deployment of communications 
networks, and we thus conclude that applying these provisions will help ensure just and reasonable rates 
for broadband Internet access service by continuing pole access and thereby limiting the input costs that 
broadband providers otherwise would need to incur.1445  Leveling the pole attachment playing field for 
new entrants that offer solely broadband services also removes barriers to deployment and fosters 
additional broadband competition.1446  For similar reasons we find that applying these provisions will 
protect consumers and advance the public interest under sections 10(a)(2) and (a)(3).1447

479. Further, in significant part, section 224 imposes obligations on utilities, as owners of 
poles, ducts, conduits, or rights-of-way, to ensure that cable operators and telecommunications carriers 
obtain access to poles on just, reasonable, and nondiscriminatory rates, terms and conditions.1448  The 
definition of a utility, however, includes entities other than telecommunications carriers,1449 and pole 

implementing section 255 addressing interference with hearing technologies and the effective wireless coupling to 
hearing aids, see e.g., 47 C.F.R. §§ 6.3(a)(2)(viii), (ix); 6.5; 7.1(a)(2)(viii), (ix); 7.5, may be appropriately imposed 
on such providers by virtue of this Order, given our decision not to forbear from application of section 255 and its 
implementing regulations.
1444 See, e.g., Comcast Dec. 24, 2014 Ex Parte Letter at 25 n.107; NCTA Dec. 23, 2014 Ex Parte Letter at 21.  See 
also, e.g., Letter from Marvin Ammori and Julie Samuels, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 
14-28 at 1 (filed Nov. 12, 2014) (“Title II forbearance should be implemented in such a way so as to encourage 
continued deployment and investment in networks by for example preserving pole attachment rights.”); Letter from 
Austin C. Schlick, Director, Communications Law, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 
3-4 (filed Dec. 30, 2014) (Google Dec. 30, 2014 Ex Parte Letter).
1445 See, e.g., Implementation of Section 224 of the Act, A National Broadband Plan for Our Future, WC Docket No. 
07-245, GN Docket No. 09-51, Report and Order and Order on Reconsideration, 26 FCC Rcd 5240, 5241-43, paras. 
1-6 (2011) (2011 Pole Attachment Order).  See also, e.g., Google Dec. 30, 2014 Ex Parte Letter at 3-4; Vonage Jan. 
7, 2015 Ex Parte Letter at 1.    
1446 See, e.g., Google Dec. 30, 2014 Ex Parte Letter at 3-4; Letter from Stephen E. Coran, Counsel for WISPA, to 
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 13-14 (filed Feb. 3, 2015).
1447 Some commenters contend that the Commission should forbear from all of Title II based on generalized 
arguments about the marketplace, such as past network investment or changes in performance or price per megabit 
in the recent past.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 10-11; Comcast Dec. 24, 2014 Ex Parte Letter at 
4-6; NCTA Dec. 23, 2014 Ex Parte Letter at 19-20.  We are not persuaded that those arguments justify a different 
outcome regarding section 224 and our associated rules, both for the reasons discussed previously, see supra Section 
V.B.1, and because commenters do not meaningfully explain how these arguments impact the section 10 analysis 
here, given that the need for regulated access to access to poles, ducts, conduit, and rights-of-way is not self-
evidently linked to such marketplace considerations.  Nor does the record reveal that concerns about adequate access 
to poles, ducts, conduit and rights-of-way are limited to broadband providers of a particular size, and we thus are not 
persuaded that these concerns would differ in the case of small broadband providers, for example.  See, e.g., ACA 
Jan. 12, 2015 Ex Parte Letter at 11; AireBeam Jan. 30, 2015 Ex Parte Letter at 2.
1448 47 U.S.C. § 224(a)-(e).
1449 See 47 U.S.C. § 224(a)(1) (defining a utility as “any person who is a local exchange carrier or an electric, gas, 
water, steam, or other public utility, and who owns or controls poles, ducts, conduits, or rights-of-way used, in 
whole or in part, for any wire communications. . . . ”); see also 47 U.S.C. § 224(a)(5) (“For purposes of this section, 

(continued….)
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attachments themselves are not “telecommunications services.”  Section 10 allows the Commission to 
forbear from statutory requirements and implementing regulations as applied to “a telecommunications 
carrier or telecommunications service,” or class thereof, if the statutory criteria are satisfied.1450   To the 
extent that section 224 imposes obligations on entities other than telecommunications carriers, it is not 
within the Commission’s authority to forbear from this provision and our implementing rules under 
section 10.

480. Moreover, even if the Commission could forbear from the entirety of section 224 
notwithstanding the concerns with such forbearance noted above, it is doubtful that this approach would 
leave us with authority to regulate the rates for attachments used for broadband Internet access service.  In 
particular, such forbearance seemingly would eliminate any requirements governing pole owners’ rates 
for access to poles by telecommunications carriers or cable operators.  Such an outcome would not serve 
the public interest.  

481. We also are not persuaded that we could forbear exclusively from the telecom rate 
formula in section 224(e), and then adopt a lower rate—such as the cable rate—pursuant to section 
224(b).  In particular, applying the ‘specific governs the general’ canon of statutory interpretation, the 
Supreme Court interpreted the rate formulas in sections 224(d) and (e) as controlling, within their self-
described scope, over the Commission’s general authority to ensure just and reasonable rates for pole 
attachments under section 224(b).1451  We question whether forbearing from applying section 224(e) 
would actually alter the scope of our authority under section 224(b), or if instead rates for carriers’ 
telecommunications service attachments would remain governed by the (now forborne-from) section 
224(e), leaving a void as to regulation of rates for such attachments.  Further, attempting to use an 
approach like this to regulate pole rental rates more stringently to achieve lower rates, the Commission 
seemingly would be using forbearance to increase regulation.  Given the deregulatory purposes 
underlying the adoption of section 10, we do not believe that the use of forbearance in that manner would 
be in the public interest.1452 

482. Although we are not persuaded that forbearance would be appropriate to address these 
concerns, we are committed to avoiding an outcome in which entities misinterpret today’s decision as an 
excuse to increase pole attachment rates of cable operators providing broadband Internet access 
service.1453  To be clear, it is not the Commission’s intent to see any increase in the rates for pole 

the term ‘telecommunications carrier’ (as defined in section 153 of this title) does not include any incumbent local 
exchange carrier as defined in section 251(h) of this title.”).
1450 47 U.S.C. § 160(a) (“[T]he Commission shall forbear from applying any regulation or any provision of this 
chapter to a telecommunications carrier or telecommunications service . . . .”).  
1451 NCTA v. Gulf Power, 534 U.S. 327, 335-36 (2002).
1452 See, e.g., United States Telecom Association Petition For Forbearance Under 47 U.S.C. § 160(c) From 
Enforcement of Certain Legacy Telecommunications Regulations, WC Docket No. 12-61, Order, 28 FCC Rcd 2605, 
2608, para. 3 (2013).
1453 See, e.g., Letter from Thomas Cohen and Edward A. Yorkgitis, Jr., Counsel for ACA, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28 at 2-3 (filed Jan. 20, 2015) (ACA Jan. 20, 2015 Ex Parte Letter); NCTA 
Dec. 23, 2014 Ex Parte Letter at 21 n.107.  By virtue of the 1996 Act revisions, section 224 of the Act now sets 
forth two separate formulas to determine the maximum rates for pole attachments—one applies to pole attachments 
used by providers of telecommunications services (the telecom rate formula), and the other to pole attachments used 
“solely to provide cable service” (the cable rate formula).  47 U.S.C. §§ 224(d), (e).  In recognition of these 
differences, Congress provided that rates under the telecom rate formula would be phased in over a five-year period, 
47 U.S.C. § 224(e)(4), although the Commission has sought to minimize the disparity in rates.  See generally 2011 
Pole Attachment Order.  To the extent that commenters express concern about possible rate changes following our 
reclassification of broadband Internet access under that statutory and regulatory framework, see ACA Jan. 20, 2015 
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attachments paid by cable operators that also provide broadband Internet access service, and we caution 
utilities against relying on this decision to that end.  This Order does not itself require any party to 
increase the pole attachment rates it charges attachers providing broadband Internet access service, and 
we would consider such outcomes unacceptable as a policy matter.  

483. We note in this regard that in the 2011 Pole Attachment Order, the Commission 
undertook comprehensive reform of pole attachment rules—including by revising the telecommunications 
rate formula for pole attachments in a way that “generally will recover the same portion of pole costs as 
the current cable rate.”1454  As NCTA, COMPTEL and tw telecom observed following that Order, the 
Commission’s “expressed intent of providing rate parity between telecommunications providers and cable 
operators by amending the telecommunications formula to produce rates comparable to the cable 
formula—thereby removing the threat of potential rate increases associated with new services and 
reducing the incentives for pole owners to dispute the legal classification of communications services—
will provide much-needed regulatory certainty that will permit broadband providers to extend their 
networks to unserved communities while fairly compensating pole owners.”1455  However, these parties 
also expressed concern that the particular illustration used by the Commission in the rule text could be 
construed as suggesting that the new formula includes only instances where there are three and five 
attaching entities, rather than providing the “corresponding cost adjustments scaled to other entity 
counts.”1456  We are concerned by any potential undermining of the gains the Commission achieved by 
revising the pole attachment rates paid by telecommunications carriers.  We accordingly will be 
monitoring marketplace developments following this Order and can and will promptly take further action 
in that regard if warranted.  

484. To the extent that there is a potential for an increase in pole attachment rates for cable 
operators that also provide broadband Internet access service, we are highly concerned about its effect on 
the positive investment incentives that arise from new providers’ access to pole infrastructure.  We are 
encouraged by entry into the marketplace of parties that offer broadband Internet access service, and we 
believe that providing these new parties with access to pole infrastructure under section 224 would 
outweigh any hypothetical rise in pole attachment rates for some incumbent cable operators in some 
circumstances1457 —particularly in light of our expressed intent to take prompt action if necessary to 
address the application of the Commission’s pole rental rate formulas in a way that removes any doubt 
concerning the advancement of the goals intended by our 2011 reforms.  Moreover, subsumed within our 
finding that today’s decision does not justify any increase in pole attachment rates is an emphatic 
conclusion that no utility could impose any increase retroactively.1458  

485. We also reject arguments that section 706 itself provides adequate protections such that 

Ex Parte Letter at 2-3; NCTA Dec. 23, 2014 Ex Parte Letter at 21 n.107, we are not persuaded on this record that 
forbearance would be a viable way to address them, for the reasons discussed below.  Nor do such arguments 
persuade us not to reclassify broadband Internet access service, since in reclassifying that service we simply 
acknowledge the reality of how it is being offered today.  See supra Section IV.
1454 2011 Pole Attachment Order, 26 FCC Rcd at 5244, para. 8.
1455 Petition for Reconsideration or Clarification of the National Cable & Telecommunications Association, 
COMPTEL and tw telecom Inc., WC Docket No. 07-245, GN Docket No. 09-51 at 2 (filed June 8, 2011), 
http://apps.fcc.gov/ecfs/document/view?id=7021686399.
1456 Id. at 6.
1457  See, e.g., Google Dec. 30, 2014 Ex Parte Letter at 2-4.
1458 Letter from Samuel L. Feder, Counsel to Charter, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-
28, 10-127, 07-245 (filed Feb. 18, 2015). 
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forbearance from the pole access provisions of section 224 and related regulations is warranted.1459  While 
section 706 of the 1996 Act would continue to apply even if we granted forbearance here, consistent with 
our conclusions in other sections, we find that section 224 and our implementing regulations provide a 
more certain foundation for evaluating providers’ conduct and pursuing enforcement if warranted in 
relevant circumstances arising in the future.1460 

d. Universal Service Provisions (Sections 254, 214(e))  

486. We find the statutory test is met to grant certain forbearance under section 10(a) from 
applying sections 254(d), (g), and (k), as discussed below, but we otherwise will apply section 254, 
section 214(e) and our implementing rules with respect to broadband Internet access service, as 
recommended by a number of commenters.1461  Section 254, the statutory foundation of our universal 
service programs, requires the Commission to promote universal service goals, including “[a]ccess to 
advanced telecommunications and information services . . . in all regions of the Nation.”1462  Section 
214(e) provides the framework for determining which carriers are eligible to participate in universal 
service programs.1463  Even prior to the classification of broadband Internet access service adopted here, 
the Commission already supported broadband services to schools, libraries, and health care providers and 
supported broadband-capable networks in high-cost areas.1464  Broadband Internet access service was, and 
is, a key focus of those universal service policies, and classification today simply provides another 
statutory justification in support of these policies going forward.  Under our broader section 10(a)(3) 
public interest analysis, the historical focus of our universal service policies on advancing end-users’ 
access to broadband Internet access service persuades us to give much less weight to arguments that we 
should proceed incrementally in this context.  In particular, the Commission already has provided support 
for deployment of broadband-capable networks and imposed associated public interest obligations 
requiring the provision of broadband Internet access service.  In connection with the Lifeline program, for 
instance, the Commission has established the goal of “ensuring the availability of broadband service for 
low-income Americans.”1465  We therefore conclude that these universal service policy-making provisions 

(Continued from previous page)  
1459 See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; NCTA Jan. 14, 2015 Ex Parte Letter at 3-4.
1460 See, e.g., supra Section III.F.4. We also note, for example, that this approach obviates the need to determine 
whether or to what extent section 224’s pole access provisions are more specific than section 706 of the 1996 Act in 
relevant respects, and thus could be seen as exclusively governing over the provisions of section 706 of the 1996 Act 
as to some set of pole access issues.  Cf. Bloate v. U.S., 559 U.S. 196, 208 (2010) (“‘[g]eneral language of a 
statutory provision, although broad enough to include it, will not be held to apply to a matter specifically dealt with 
in another part of the same enactment’”) (citation omitted).  The approach we take avoids this potential uncertainty, 
and we thus need not and do not address this question.
1461 See, e.g., NMR Comments at 25-26; Public Knowledge et al. Comments at 95; Rural Broadband Policy Group 
Comments at 8-9; Telecommunications for the Deaf and Hard of Hearing Comments at 13; Ammori Dec. 19, 2014 
Ex Parte Letter at 5.
1462 47 U.S.C. § 254(b)(2).
1463 47 U.S.C. § 214(e).  More specifically, an entity must be designated an eligible telecommunications carrier 
(ETC) under section 214(e) in order to get high-cost or Lifeline support, but the same constraint does not apply with 
respect to receipt of support under the E-rate or Rural Health Care programs.  See 47 C.F.R. § 54.201(a).
1464 See, e.g., Modernizing the E-Rate Program for Schools and Libraries, WC Docket No. 13-184, Report and 
Order and Further Notice of Proposed Rulemaking, 29 FCC Rcd 8870, 8895-95, paras. 67-75 (2014); Rural Health 
Care Support Mechanism, WC Docket No. 02-60, Report and Order, 27 FCC Rcd 16678, 16700-01, 16704, 16715, 
paras. 49, 59, 79-80 (2012); USF/ICC Transformation Order, 26 FCC Rcd at 17683-91, paras. 60-73.
1465 Lifeline and Link Up Reform and Modernization; Lifeline and Linkup; Federal-State Joint Board on Universal 
Service; Advancing Broadband Availability Through Digital Literacy Training, WC Docket Nos. 12-23, 11-42, 03-

(continued….)
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of section 254, and the interrelated requirements of section 214(e), give us greater flexibility in pursuing 
those policies, and outweighs any limited incremental effects (if any) on broadband providers in this 
context.1466  Because forbearance would not be in the public interest under section 10(a)(3), we apply 
these provisions of section 254 and 214(e) and our implementing rules with respect to broadband Internet 
access service.

487. We also reject arguments that section 706 itself provides adequate protections such that 
forbearance from the provisions of sections 254 and 214(e) discussed above is warranted.1467  While 
section 706 of the 1996 Act would continue to apply even if we granted forbearance here, we find that 
these provisions provide a more certain foundation for implementing our universal service policies and 
enforcing our associated rules, consistent with our conclusions in other sections.1468  Among other things, 
while our interest in ensuring universal service often may have a nexus with the standards of sections 
706(a) and (b), the record does not reveal that the public interest in ensuring universal access is limited 
just to the universe of concerns encompassed by section 706. 

488. Notwithstanding the foregoing, for now we do forbear in part from the first sentence of 
section 254(d) and our associated rules insofar as they would immediately require new universal service 
contributions associated with broadband Internet access service.  The first sentence of section 254(d) 
authorizes the Commission to impose universal service contributions requirements on 
telecommunications carriers—and, indeed, goes even further to require “[e]very telecommunications 

109, CC Docket No. 96-45, Report and Order and Further Notice of Proposed Rulemaking, 27 FCC Rcd 6656, 6673, 
para. 33 (2012).
1466 We note that commenters opposing the application of section 254 as a whole (or those provisions of section 254 
from which we do not forbear below) or arguing that such action could be deferred pending future proceedings, 
appear to make only generalized, non-specific arguments, which we do not find sufficient to overcome our analysis 
above.  See, e.g., TIA Comments at 17; ADTRAN Reply at 17-18.  See also, e.g., Letter from COMPTEL, CCIA, 
Engine and IFBA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 1-2 n.1 (filed Dec. 30, 2014) 
(noting the possibility of deferral).  In addition, some commenters contend that the Commission should forbear from 
all of Title II based on generalized arguments about the marketplace, such as past network investment or changes in 
performance or price per megabit in the recent past.  See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 10-11; Comcast 
Dec. 24, 2014 Ex Parte Letter at 4-6; NCTA Dec. 23, 2014 Ex Parte Letter at 19-20.  We are not persuaded that 
those arguments justify a different outcome regarding section 254, both for the reasons discussed previously, see 
supra Section V.B.1, and because commenters do not meaningfully explain how these arguments impact the section 
10 analysis here, given that, even taken at face value, arguments based on such marketplace considerations do not 
purport to sufficiently address the policy concerns underlying section 254 and our universal service programs.  
Nothing in the record suggests that we should tailor our advancement of universal service policies to broadband 
providers of a particular size, and we thus are not persuaded that a different conclusion in our forbearance analysis 
should be reached  in the case of small broadband providers, for example.  See, e.g., ACA Jan. 12, 2015 Ex Parte 
Letter at 11; AireBeam Jan. 30, 2015 Ex Parte Letter at 2.
1467 See, e.g., ACA Jan. 12, 2015 Ex Parte Letter at 11; NCTA Jan. 14, 2015 Ex Parte Letter at 3-4.
1468 See, e.g., supra Section III.F.4.  See also, e.g., Connect America Fund et al., WC Docket No. 10-90 et al., Notice 
of Proposed Rulemaking, 26 FCC Rcd 4554, 4579, para. 67 (2011) (seeking comment on whether a universal 
service mechanism based exclusively on section 706 of the 1996 Act would raise issues under federal appropriations 
laws).  We also note, for example, that this approach obviates the need to determine whether or to what extent these 
universal service provisions are more specific than section 706 of the 1996 Act in relevant respects, and thus could 
be seen as exclusively governing over the provisions of section 706 of the 1996 Act as to some set of universal 
issues.  Cf. Bloate v. U.S., 559 U.S. 196, 208 (2010) (“‘[g]eneral language of a statutory provision, although broad 
enough to include it, will not be held to apply to a matter specifically dealt with in another part of the same 
enactment’”) (citation omitted).  The approach we take avoids this potential uncertainty, and we thus need not and 
do not address this question.
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carrier that provides interstate telecommunications services” to contribute.1469  Under that provision and 
our implementing rules, providers are required to make federal universal service support contributions for 
interstate telecommunications services, which now would include broadband Internet access service by 
virtue of the classification decision in this order.1470  

489. Consistent with our analysis of TRS contributions above, we note that on one hand, 
newly applying universal service contribution requirements on broadband Internet access service 
potentially could spread the base of contributions to the universal service fund, providing at least some 
benefit to customers of other services that contribute, and potentially also to the stability of the universal 
service fund through the broadening of the contribution base.  We note, however, that the Commission 
has sought comment on a wide range of issues regarding how contributions should be assessed, including 
whether to continue to assess contributions based on revenues or to adopt alternative methodologies for 
determining contribution obligations.1471   We therefore conclude that limited forbearance is warranted at 
the present time in order to allow the Commission to consider the issues presented based on a full record 
in that docket.1472   

490. As reiterated in our discussion of TRS contributions above, courts have recognized  when 
exercising its section 10 forbearance authority “[g]uided by section 706,” the Commission permissibly 
may “decide[] to balance the future benefits” of encouraging broadband deployment “against [the] short 
term impact” from a grant of forbearance.1473  Our decision, guided by section 706, to tailor the 
regulations applied to broadband Internet access service thus tips the balance in favor of the finding that 
applying new universal service fund contribution requirements at this time is not necessary to ensure just 

(Continued from previous page)  
1469 47 U.S.C. § 254(d) (“Every telecommunications carrier that provides interstate telecommunications services 
shall contribute, on an equitable and nondiscriminatory basis, to the specific, predictable, and sufficient mechanisms 
established by the Commission to preserve and advance universal service.”).  In implementing that statutory 
provision, the Commission concluded that federal contributions would be based on end-user telecommunications 
revenues.  47 C.F.R. § 54.706(c).
1470 Id.; 47 C.F.R. §§ 54.706-54.713.
1471 Universal Service Contribution Methodology; A National Broadband Plan For Our Future, WC Docket No. 06-
122, GN Docket No. 09-51, Further Notice of Proposed Rulemaking, 27 FCC Rcd 5357 (2012).  Moreover, the 
Commission has referred the question of how the Commission should modify the universal service contribution 
methodology to the Federal-State Joint Board on Universal Service (Joint Board) and requested a recommended 
decision by April 7, 2015.  Federal State Joint Board on Universal Service; Universal Service Contribution 
Methodology; A National Broadband Plan For Our Future, WC Docket Nos. 96-45, 06-122, GN Docket No. 09-51, 
Order, 29 FCC Rcd 9784  (2014).  We recognize that a short extension of that deadline for the Joint Board to make 
its recommendation to the Commission may be necessary in light of the action we take today.  Our action in this 
Order thus will not “short circuit” the rulemaking concerning contributions issues as some commenters fear.  NTCA 
Jan. 8, 2015 Ex Parte Letter at 2; see also, e.g., Letter from Andrew M. Brown, Counsel, Ad Hoc, to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28, at 3 (filed Jan. 30, 2015).
1472 As noted below, we do not forbear from the mandatory obligation of carriers that have chosen voluntarily to 
offer broadband as a Title II service to contribute to the federal universal service fund.  Because we do nothing today 
to disturb the status quo with respect to current contributions obligations for the reasons explained above, and there 
will be a future opportunity to consider these issues in the contributions docket, we find that certain arguments 
raised in the record today are better taken up in that proceeding.  See, e.g.,  Letter from Michael R. Romano, Senior 
Vice President—Policy, NTCA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 3 (filed Jan. 8, 
2015) (NTCA Jan. 8, 2015 Ex Parte Letter); Letter from Michael R. Romano, Senior Vice President—Policy, 
NTCA, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 3 (filed Jan. 13, 2015) (NTCA Jan. 13, 
2015 Ex Parte Letter);COMPTEL Comments at 22-23.  
1473 EarthLink, 462 F.3d at 9.
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and reasonable rates and practices or for the protection of consumers under sections 10(a)(1) and (a)(2), 
and that forbearance is in the public interest under section 10(a)(3) while the Commission completes its 
pending rulemaking regarding contributions reform.1474  The competing considerations here make this a 
closer call under our section 10(a) analysis, however, and thus as in the TRS contribution context, we 
limit our action only to forbearing from applying the first sentence of section 254(d) and our 
implementing rules insofar as they would immediately require new universal service contributions for 
broadband Internet access services sold to end users but not insofar as they authorize the Commission to 
require such contributions  in a rulemaking in the future.1475  Thus, while broadband Internet access 
services will not be subject to new universal service contributions at this time,1476 our action today is not 
intended to prejudge or limit how the Commission may proceed in the future.1477

491. Nothing in our forbearance with respect to the first sentence of section 254(d) for 
broadband Internet access service is intended to encompass, however, situations where incumbent local 
exchange carriers or other common carriers voluntarily choose to offer Internet transmission services as 
telecommunications services subject to the full scope of Title II requirements for such services.  As a 
result, such providers remain subject to the mandatory contribution obligations that arise under section 
254(d) and the Commission’s rules by virtue of their elective provision of such services until such time as 
the Commission further addresses contributions reform in the pending proceeding.

492. We also forbear from applying sections 254(g) and (k) and our associated rules.  Section 
254(g) requires “that the rates charged by providers of interexchange telecommunications services to 
subscribers in rural and high cost areas shall be no higher than the rates charged by each such provider to 
its subscribers in urban areas.”1478  Section 254(k) prohibits the use of revenues from a non-competitive 

1474 While some commenters cite regulatory parity as a reason not to forbear from universal service contribution 
requirements, they do not explain how such concerns are implicated insofar as every provider’s broadband Internet 
access service is subject to this same forbearance from universal service contribution requirements.  See, e.g., 
COMPTEL Comments at 22-23.  In any event, those arguments are better addressed in the contributions rulemaking 
docket based on the full record developed therein.
1475 See supra para.470.  See also infra paras.495-496; Section V.C.2.a.
1476 While a recent court case, seemingly in dicta, suggested that forbearance is informal rulemaking, the 
Commission has not expressly resolved that question.  Compare Verizon v. FCC, 770 F.3d 961, 966-67 (D.C. Cir. 
2014) with, e.g., Petition To Establish Procedural Requirements To Govern Proceedings For Forbearance Under 
Section 10 Of The Communications Act Of 1934, As Amended, WC Docket No. 07-267, Report and Order, 24 FCC 
Rcd 9543, 9554, para. 19 n.72, para. 20 (2009).  We need not and do not address that broader question here because 
in this case the Commission has, in fact, proceeded via rulemaking.
1477 Because our action today precludes for the time being federal universal service contribution assessments on 
broadband Internet access services that are not currently assessed, we conclude that any state requirements to 
contribute to state universal service support mechanisms that might be imposed on such broadband Internet access 
services would be inconsistent with federal policy and therefore are preempted by section 254(f)—at least until such 
time that the Commission rules on whether to require federal universal service contributions by providers of 
broadband Internet access service.  47 U.S.C. § 254(f) (“A State may adopt regulations not inconsistent with the 
Commission's rules to preserve and advance universal service.”).  We note that we are not aware of any current state 
contribution obligation for broadband Internet access service; our understanding is that broadband providers that 
voluntarily offer Internet transmission as a Title II service treat 100 percent of those revenues as interstate.  We 
recognize that section 254 expressly contemplates that states will take action to preserve and advance universal 
service, and our actions in this regard will benefit from further deliberation.  See 47 U.S.C. §§ 254(b)(5), 254(f); 
Letter from James Ramsey, General Counsel, NARUC, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-
28, at 1-2 (filed Jan. 30, 2015).
1478 47 U.S.C. § 254(g).
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service to subsidize a service that is subject to competition.1479  Commenters’ arguments to apply 
provisions of section 254 appear focused on the provisions dealt with above—i.e., provisions providing 
for support of broadband networks or services or addressing universal service contributions—and do not 
appear to focus at all on why we should not forbear from applying the requirements of sections 254(g) 
and (k) and our implementing rules.  In particular, consistent with the more detailed discussion in our 
analysis below, we are not persuaded that applying these provisions is necessary for purposes of sections 
10(a)(1) and (a)(2), particularly given the availability of the core broadband Internet access service 
requirements.1480  Likewise, under the tailored regulatory approach we find warranted here, informed by 
our responsibilities under section 706, we conclude that forbearance from enforcing sections 254(g) and 
(k) is in the public interest under section 10(a)(3).1481  We thus forbear from applying these provisions 
insofar as they would be newly triggered by the classification of broadband Internet access service in this 
Order.  Nothing in our forbearance with respect to section 254(k) for broadband Internet access service is 
intended to encompass, however, situations where incumbent local exchange carriers or other common 
carriers voluntarily choose to offer Internet transmission services as telecommunications services subject 
to the full scope of Title II requirements such services.  As a result, such providers remain subject to the 
obligations that arise under section 254(k) and the Commission’s rules by virtue of their elective 
provision of such services.1482

2. Broad Forbearance From 27 Title II Provisions For Broadband Internet 
Access Service

493. Beyond those core broadband Internet access service requirements we grant extensive 
forbearance as permitted by our authority under section 10 of the Act based on our predictive judgment 
regarding the adequacy of other protections where needed, coupled with the role of section 706 of the 
1996 Act and our desire to tailor the requirements that should apply here, likewise persuade us that this 
forbearance is in the public interest.  The analyses and forbearance decisions regarding broadband 
Internet access service reflect the broad support in the record for expansive forbearance.1483  With respect 

1479 47 U.S.C. § 254(k).
1480 See infra paras. 495-496; Section V.C.2.a.
1481 See infra paras. 495-496; Section V.C.2.a. 
1482 See, e.g., Wireline Broadband Classification Order, 20 FCC Rcd at 14927-29, paras. 139-44 (discussing the 
application of section 254(k) and related cost-allocation rules).  For example, if a rate-of-return incumbent LEC (or 
other provider) voluntarily offers Internet transmission outside the forbearance framework adopted in this Order, it 
remains subject to the pre-existing Title II rights and obligations, including those from which we forbear in this 
Order.  
1483 See, e.g., AARP Comments at 42 (“Other than Sections 201, 202, and 208, the Commission should forbear from 
other Title II provisions as it reclassifies.  The reclassification will resolve the problems identified by the D.C. 
Circuit, and allow the Commission to reestablish certainty regarding edge providers’ ability to access their users and 
customers, and consumers’ ability to access the legal content and services of their choice.”); Consumer Watchdog 
Comments at 5 (“Because the Communications Act was approved before the existence of the Internet, some 
provisions of Title II are no longer applicable.  The Commission can easily ‘forbear’ from implementing those 
provisions that are no longer relevant.”); Consumers Union Comments at 11 (“The Commission can narrowly target 
this framework to best suit the particular needs of broadband service using its forbearance power under Section 10 
of the Communications Act. . . . [It thus can] maintain[] a light regulatory touch appropriate for broadband.”); EFF 
Comments at 16-17 (“[R]ules regarding such things as ‘tariff filing, price regulation, and other features of monopoly 
telephone regulation could be taken off the table from the start.  Ultimately, the end result would most likely be 
‘Title II light,’ not the burdensome regulatory structure carriers decry.’”); WGAW Comments at 31 (“In the case of 
broadband Internet access providers, the Commission need not impose the whole gamut of Title II authority.  
Instead, it can employ a light regulatory touch by tailoring rules under Title II to the specific characteristics of 
Internet distribution.”); Sidecar Technologies Reply at 6 (“[T]he FCC should not assert outdated, unneeded 

(continued….)
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to proposals to retain particular statutory provisions or requirements, we are not persuaded by the record 
here that forbearance is not justified for the reasons discussed below.  

494. As a threshold matter, we reject arguments from certain commenters that include bare 
assertions that we should not forbear as to particular provisions or regulations without any meaningful 
supporting analysis or discussion under the section 10(a) framework.1484  To the extent that these 
commenters argue for a narrower result than the forbearance we grant here, such conclusory arguments do 
not undercut our finding that the section 10(a) criteria are met as to the forbearance granted here with 
respect to broadband Internet access service.  For similar reasons we reject arguments that the 
Commission should “exempt from forbearance… Section 228… provid[ing] customers with protections 
from abusive practices by pay-per-call service providers” insofar as they do not explain how such a 
provision meaningfully would apply in the context of broadband Internet access service or why the 
section 10(a) criteria are not met in that context.1485  As a result, these arguments do not call into question 
our section 10(a) findings below in the context of the broadband Internet access service.  With respect to 
proposals to retain other statutory provisions, we conclude that commenters fail to demonstrate at this 
time that other, applicable requirements or protections are inadequate, for the reasons discussed below.  

495. For each of the remaining statutory and regulatory obligations triggered by our 
classification decision, the realities of the near-term past under the prior “information service” 
classification inform our section 10(a) analysis.  Although that practical baseline is not itself dispositive 
of the appropriate regulatory treatment of broadband Internet access service, the record reveals numerous 
concerns about the burdens—or, at a minimum, regulatory uncertainty—that would be fostered by a 

authorities found in Title II and should immediately forbear from much of Title II of the Act.  Specifically, we 
encourage the FCC not to forbear from sections 201, 202, and 208 . . . . ”); Vonage Reply at 32 (“Rather than debate 
each individual section of Title II in its forbearance analysis, the Commission could limit its Title II authority to 
those provisions necessary to adopt and enforce Open Internet rules and forbear from applying all other provisions 
and rules under Title II that do not bear on the Open Internet rules originally codified in 2010”); Letter from 
Markham C. Erickson, Counsel for Netflix, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28 at 1-2 
(filed Dec. 5, 2014) (“To generate open Internet rules, the Commission can and should forbear from the vast 
majority of Title II provisions.”); Internet Association Jan. 6, 2015 Ex Parte Letter at 2 (“Most of the provisions of 
Title II, including regulating retail rates, do not appear necessary to further any of these [section 10] goals in the 
Internet context.”); Letter from Barbara van Schewick, Professor of Law and (by courtesy) Electrical Engineering, 
Stanford Law School, et al., to Hon. Tom Wheeler, Chairman, FCC, et al., GN Docket No. 14-28, Attach. at 7 (filed 
Feb. 2, 2015) (“[W]e would expect and encourage the FCC to regulate with a light touch under Title II through 
application of its forbearance authority.”); Letter from Hon. Catherine Sandoval, Commissioner, California Public 
Utilities Commission, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, Attach. 4 at 17 (filed Feb. 4, 
2015) (“[R]ecommend[ing] that the FCC adopt rules to protect and promote the Open Internet consistent with both 
Section 706 of the Telecommunications Act and Title II of the Communications Act with forbearance and a light 
regulatory touch.”).
1484 See, e.g., i2 Coalition Comments at 40 (asserting simply that “references to §§ 201, 202, 203, 204, 205, 206, 
208, 209, 211, 215, 218, 219, 220, 251 and 252 should be added” to the authority provision of the codified open 
Internet rules); Tumblr Reply at 9-10 (“We propose, with significant deference to the FCC’s expertise in 
telecommunications law, that the FCC could arguably forbear from all provisions of Title II except for the following 
fifteen sections: Sections 201, 202, and 208 (guaranteeing net neutrality), 206, 207, 209, and 216 (holding 
broadband providers accountable for violations), 222 (protecting privacy), 251(a) and 256 (promoting 
interconnection), and 214(e), 225, 254, 255, and 257 (promoting access to the network). . . . [A] small and limited 
amount of government regulation is necessary to promote and protect a competitive and lightly regulated 
marketplace.”); Letter from John M. Simpson, Privacy Project Director, Consumer Watchdog, to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28, at 2 (filed Jan. 26, 2015) (listing a number of statutory provisions 
and simply noting the title of the provision).
1485 Rural Broadband Policy Group Comments at 8-9.



Federal Communications Commission FCC 17-166

481

sudden, substantial expansion of the actual or potential regulatory requirements and obligations relative to 
the status quo from the near-term past.1486  It is within the agency’s discretion to proceed 
incrementally,1487 and we find that adopting an incremental approach here—by virtue of the forbearance 
granted here—guards against any unanticipated and undesired detrimental effects on broadband 
deployment that could arise.1488  We note in this regard that when exercising its section 10 forbearance 
authority “[g]uided by section 706,” the Commission permissibly may “decide[] to balance the future 
benefits” of encouraging broadband deployment “against [the] short term impact” from a grant of 
forbearance.1489  Under the section 10(a) analysis, we are particularly persuaded to give greater weight at 
this time to the likely benefits of proceeding incrementally given the speculative or otherwise limited 
nature of the arguments in the current record regarding the possible near-term harms from forbearance of 
the scope adopted here.1490 

496. We further conclude that our analytical approach as to all the provisions and regulations 
from which we forbear in this Order is consistent with section 10(a).1491  Under section 10(a)(1), we 
consider here whether particular provisions and regulations are “necessary” to ensure “just and 
reasonable” conduct by broadband Internet access service providers.1492  Interpreting those ambiguous 

1486 See, e.g., CTIA Comments at 47 (citing concerns about “prescriptive rate regulation, tariffing requirements, 
depreciation mandates, expansive entry and exit regulation, resale and interconnection obligations, a host of 
reporting requirements”); CenturyLink Comments at 37-40 (identifying various provisions that it contends only 
make sense as applied to voice service); Charter Comments at 13 (arguing that application of Title II could “creat[e] 
a prolonged period of legal uncertainty”); Technology Policy Institute Comments at 30 (application of Title II 
“would signify a sharp departure from the status quo”); WISPA Reply at 23-24 (arguing that particular requirements 
would be burdensome and that application of Title II potentially could lead to “prolonged uncertainty”).  We are not 
persuaded by arguments that a tailored regulatory approach like that adopted here inherently would be inferior to the 
adoption of a more regulatory approach in this Order.  See, e.g., Full Service Network/TruConnect Feb. 3, 2015 Ex 
Parte Letter at 22-29.  Rather, we base our decision to adopt such a tailored approach based both on our own 
analysis of the overall record regarding investment incentives (which can involve multifaceted considerations), see 
supra Section IV.C.5, and the wisdom we see in exercising our discretion to proceed incrementally, as discussed in 
greater detail below.
1487 See, e.g., Massachusetts v. EPA, 549 U.S. 497, 524 (2007) (“Agencies, like legislatures, do not generally resolve 
massive problems in one fell regulatory swoop. . . .  They instead whittle away at them over time, refining their 
preferred approach as circumstances change and as they develop a more nuanced understanding of how best to 
proceed.”) (citations omitted).  While we believe that the tailored regulatory framework we adopt today strikes the 
right balance, we note that the D.C. Circuit has recognized the Commission’s authority to revisit its decision should 
that prove not to be the case.  EarthLink, 462 F.3d at 12.  See also id. (“‘[A]n agency’s predictive judgments about 
areas that are within the agency’s field of discretion and expertise are entitled to particularly deferential review, as 
long as they are reasonable,’” but the agency necessarily must have the ability to “reassess[] the situation if its 
predictions are not borne out.”) (citations omitted).
1488 See, e.g., FCC v. Fox Television Stations, 556 U.S. 502, 522 (2009) (“Nothing prohibits federal agencies from 
moving in an incremental manner.”); Nat’l Ass’n of Broadcasters v. FCC, 740 F.2d 1190, 1207 (D.C. Cir. 1984) 
(“In classifying economic activity, agencies . . .  need not deal in one fell swoop with the entire breadth of a novel 
development; instead, ‘reform may take place one step at a time, addressing itself to the phase of the problem which 
seems most acute to the [regulatory] mind.’”) (citation omitted).
1489 EarthLink, 462 F.3d at 9.
1490 These are discussed in greater detail in the context of the specific provisions or regulations below. 
1491 We thus reject claims to the contrary.  See generally Pai Dissent at 57-64; O’Rielly Dissent at 14.
1492 47 U.S.C. § 160(a)(1).
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terms,1493 we conclude that we reasonably can account for policy trade-offs that can arise under particular 
regulatory approaches.1494  For one, we find it reasonable in the broadband Internet access service context 
for our interpretation and application of section 10(a)(1) to be informed by section 706 of the 1996 
Act.1495  As discussed above,1496 section 706 of the 1996 Act “explicitly directs the FCC to ‘utiliz[e]’ 
forbearance to ‘encourage the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans,’”1497 and our recent negative section 706(b) 
determination triggers a duty under section 706 for the Commission to “take immediate action to 
accelerate deployment.”1498  As discussed in greater detail below,1499 a tailored regulatory approach avoids 
disincentives for broadband deployment, which  we weigh in considering what outcomes are just and 
reasonable—and whether the forborne-from provisions are necessary to ensure just and reasonable 
conduct—under our section 10(a)(1) analyses in this item.  Furthermore, our forbearance in this Order, 
informed by recent experience and the record in this proceeding, reflects the recognition that, beyond the 
specific bright-line rules adopted above,1500 particular conduct by a broadband Internet access service 
provider can have mixed consequences, rendering case-by-case evaluation superior to bright-line rules.1501  
Consequently, based on those considerations, it is our predictive judgment that, outside the bright line 
rules applied under this Order, just and reasonable conduct by broadband providers is better ensured 
under section10(a)(1) by the case-by-case regulatory approach we adopt—which enables us to account for 
the countervailing policy implications of given conduct—rather than any of the more bright-line 

1493 See, e.g., Cellco Partnership v. FCC, 357 F.3d 88 (D.C. Cir. 2004) (in a decision addressing section 11 of the 
Act, recognizing that the term “necessary” is ambiguous); Cellular Telecomms. & Internet Ass’n v. FCC, 330 F.3d 
502, 512-13 (D.C. Cir. 2003) (under Chevron step two, deferring to the Commission’s reasonable interpretation of 
the term “necessary” in section 10(a)(2)); Capital Network System, Inc., v. FCC, 28 F.3d 201, 204 (D.C. Cir. 1994) 
(with respect to section 201(b), holding that “[b]ecause ‘just,’ ‘unjust,’ ‘reasonable,’ and ‘unreasonable’ are 
ambiguous statutory terms, this court owes substantial deference to the interpretation the Commission accords 
them”).
1494 While the specific balancing at issue in EarthLink v. FCC, 462 F.3d at 8-9, may have involved trade-offs 
regarding competition, we nonetheless believe the view expressed in that decision accords with our conclusion here 
that we permissibly can interpret and apply all the section 10(a) criteria to also reflect the competing policy concerns 
here.  As the D.C. Circuit also has observed, within the statutory framework that Congress established, the 
Commission “possesses significant, albeit not unfettered, authority and discretion to settle on the best regulatory or 
deregulatory approach to broadband.”  Ad Hoc Telecommunications Users Committee v. FCC, 572 F.3d 903, 906-07 
(D.C. Cir. 2009).
1495 Given the characteristics specific to broadband Internet access service that we find on the record here—
including, among other things, protections from the newly-adopted open Internet rules and the overlay of section 
706—we limit our forbearance from the relevant provisions and regulations to the context of broadband Internet 
access service. Outside that context, they will continue to apply as they have previously, unaffected by this Order.  
We thus reject claims that the actions or analysis  here effectively treat forborne-from provisions or regulations as 
surplusage or that we are somehow ignoring significant portions of the Act.  See Pai Dissent at 61, 64;  O’Rielly 
Dissent at 14-15.
1496 See supra Section V.A.
1497 EarthLink v. FCC, 462 F.3d at 8-9 (alteration in original).
1498 2015 Broadband Progress Report at para. 12.  
1499 See infra Section V.C.2.a.
1500 See supra Section III.C.I; see also supra Section III.C.3.
1501 See generally supra Sections III.C.2, III.D.2, III.E.
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requirements that would have flowed from the provisions and regulations from which we forbear.1502  
These same considerations underlie our section 10(a)(2) analyses, as well, since advancing broadband 
deployment and ensuring appropriately nuanced evaluations of the consequences of broadband provider 
conduct better protects consumers.1503  Likewise, these same policy considerations are central to the 
conclusion that the forbearance granted in this Order, against the backdrop of the protections that remain, 
best advance the public interest under section 10(a)(3).1504

a. Tariffing (Sections 203, 204)  

497. We find the section 10(a) criteria met and forbear from applying section 203 of the Act 
insofar as it newly applies to providers by virtue of our classification of broadband Internet access 
service.  That provision requires common carriers to file a schedule of rates and charges for interstate 
common carrier services.1505  As a threshold matter, we find broad support in the record for expansive 
forbearance, as discussed above.1506  Moreover, as advocated by some commenters,1507 it is our predictive 
judgment that other protections that remain in place are adequate to guard against unjust and unreasonable 
and unjustly and unreasonably discriminatory rates and practices in accordance with section 10(a)(1) and 
to protect consumers under section 10(a)(2).  We likewise conclude that those other protections reflect the 
appropriate calibration of regulation of broadband Internet access service at this time, such that 
forbearance is in the public interest under section 10(a)(3).

498. As discussed below, sections 201 and 202 of the Act and our open Internet rules are 
designed to preserve and protect Internet openness, prohibiting unjust and unreasonable and unjustly or 
unreasonably discriminatory conduct by providers of broadband Internet access service for or in 
connection with broadband Internet access service and protecting the retail mass market customers of 
broadband Internet access service.1508  In particular, under our open Internet rules and the application of 
sections 201 and 202, we establish both ex ante legal requirements and a framework for case-by-case 
evaluations governing broadband providers’ actions.  In calibrating the legal framework in that manner, 
we consider, among other things, the operation of the marketplace in conjunction with open Internet 

1502 As explained above, we conclude that while competition can be a sufficient basis to grant forbearance, it is not 
inherently necessary in order to find section 10 satisfied.  See supra Section V.A.  Given our assessment of the 
advantages of the regulatory framework applied under this Order, we also reject suggestions that, where the 
Commission does not rely on sufficient competition to justify forbearance, alternative ex ante regulations would 
always be necessary to ensure just and reasonable conduct and otherwise provide a basis for finding the section 
10(a) criteria to be met.  See Pai Dissent at 57-65.  Further, while the Final Regulatory Flexibility Analysis estimates 
a large possible universe of broadband Internet access service providers, we do not find a basis to conclude that they 
all—or a sufficiently significant number of them—are likely to be simultaneously subject to complaints to render the 
case-by-case approach unworkable or inferior to additional bright line rules, and thus reject concerns to the contrary.  
See Pai Dissent at 63.
1503 47 U.S.C. § 160(a)(2).
1504 47 U.S.C. § 160(a)(3).
1505 47 U.S.C. § 203.
1506 See supra para. 493.  See also, e.g., CDT Feb. 4, 2015 Ex Parte Letter at 3 (“There is no need to apply the 
tariffing requirements in Sections 203 and 204 to broadband service providers . . . .”).
1507 See, e.g., Vonage Reply at 32 (“Other than the lack of meaningful Open Internet protections, the status quo for 
regulating the provision of broadband internet access remains suitable and need not be disturbed.”); AOL July 21, 
2014 Ex Parte Letter at 2 (“The FCC would have the authority to forbear totally from Title II rules, so long as the 
continued existence of effective Section 706 rules makes Title II unnecessary to protect consumers.”).
1508 See supra Section III.
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protections.1509  It is our predictive judgment that these protections will be adequate to protect the interests 
of consumers—including the interest in just, reasonable, and nondiscriminatory conduct—that might 
otherwise be threatened by the actions of broadband providers.  Importantly, broadband providers also are 
subject to complaints and Commission enforcement in the event that they violate sections 201 or 202 of 
the Act, the open Internet rules, or other elements of the core broadband Internet access requirements.1510  
We thus find on the record here that section 203’s requirements are not necessary to ensure just and 
reasonable and not unjustly or unreasonably discriminatory rates and practices under section 10(a)(1) nor 
for the protection of consumers under 10(a)(2).

499. The predictive judgment underlying our section 10 analysis is informed by recent 
experience.  Historically, tariffing requirements were not applied to broadband Internet access service 
under our prior “information service” classification.1511  This provides us a practical reference point as 
part of our overall evaluation of the types of concerns that are likely to arise in this context, underlying 
our predictive judgment regarding the sufficiency of the rules and requirements that remain.1512    
Consequently, providers will not be subject to ex ante rate regulation nor any requirement of advanced 
Commission approval of rates and practices as otherwise would have been imposed under section 203.

500. We also find that the forbearance for broadband Internet access service satisfies sections 
10(a)(1) and (a)(2) and is consistent with the public interest under section 10(a)(3) in light of the 
objectives of section 706.  In addition to our specific conclusions above,1513 we find more broadly that 
forbearing from section 203 is consistent with the overall approach that we conclude strikes the right 
regulatory balance for broadband Internet access service at this time.  In particular, given the overlay of 
section 706 of the 1996 Act, we conclude that the better approach at this time is to focus on applying the 
core broadband Internet access service requirements rather than seeking to apply the additional provisions 
and regulations triggered by the classification of broadband Internet access service from which we 
forbear.  As explained above, section 706 of the 1996 Act “explicitly directs the FCC to ‘utiliz[e]’ 
forbearance to ‘encourage the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans.’”1514  The D. C. Circuit has further held that the 
Commission “possesses significant, albeit not unfettered, authority and discretion to settle on the best 
regulatory or deregulatory approach to broadband.”1515  We find that the scope of forbearance adopted in 
this order strikes the right balance at this time between, on the one hand, providing the regulatory 
protections clearly required by the evidence and our analysis to, among other things, guard the virtuous 
cycle of Internet innovation and investment and, on the other hand, avoiding additional regulations that do 
not appear required at this time and that risk needlessly detracting from providers’ broadband 
investments.  

1509 See, e.g., supra Sections III.B.2.a, III.C.2, III.D.2.
1510 See supra Section III.E.  See also supra paras. 495-496.
1511 See generally  Wireless Broadband Classification Order, 22 FCC Rcd 5901; BPL-Enabled Broadband Order, 
21 FCC Rcd 13281; Wireline Broadband Classification Order, 20 FCC Rcd 14853; Cable Modem Declaratory 
Ruling, 17 FCC Rcd 4798.
1512 See supra Section III.B.2.  See also, e.g., CDT Comments at 15 (“Broadband providers have not been subject to 
the provisions of Title II, so there is ample real world experience with how the broadband marketplace functions 
without, for example, subscriber price regulation and tariff-filing requirements.  The Commission could reasonably 
conclude that actual experience demonstrates that the enforcement of such requirements against broadband providers 
is ‘not necessary’ to ensure reasonable charges and practices or to protect consumers.”).
1513 In addition to the analysis of sections 10(a)(1) and (a)(2) factors above, see also supra paras. 495-496.
1514 EarthLink v. FCC, 462 F.3d at 8-9.
1515 Ad Hoc Telecommunications Users Committee v. FCC, 572 F.3d 903, 906-07 (D.C. Cir. 2009) (Ad Hoc).
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501.  Additionally, section 10(b) requires the Commission, as part of its public interest 
analysis, to analyze the impact forbearance would have on competitive market conditions.  Although there 
is some evidence of competition for broadband Internet access service, it appears to be limited in key 
respects, and the record also does not provide a strong basis for concluding that the forbearance granted in 
this Order is likely to directly impact the competitiveness of the marketplace for broadband Internet 
access services.1516  We note that the forbearance we grant is part of an overall regulatory approach 
designed to promote infrastructure investment in significant part by preserving and promoting innovation 
and competition at the edge of the network.1517  Thus, even if the grant of forbearance does not directly 
promote competitive market conditions, it does so indirectly by enabling us to strike the right balance at 
this time in our overall regulatory approach.  Our regulatory approach, viewed broadly, thus does advance 
competition in important ways.  Ultimately, however, while we consider the section 10(b) criteria in our 
section 10(a)(3) public interest analysis, our public interest determination rests on other grounds.  In 
particular, under the entirety of our section 10(a)(3) analysis, as discussed above, we conclude that the 
public interest supports the forbearance adopted in this Order.1518

502. We thus are not persuaded by other commenters arguing that the Commission’s ability to 
forbear from section 203 depends on findings of sufficient competition.1519  As explained above, 
persuasive evidence of competition is not the sole possible grounds for granting forbearance.1520  As also 
explained above, we conclude at this time that the Open Internet rules and other elements of the core 
broadband Internet access service requirements meet our identified needs in this specific context.  The 
Commission also has recognized previously that tariffing imposes administrative costs.1521  We also 
consider our objective of striking the right balance of a regulatory and deregulatory approach, consistent 
with section 706 of the 1996 Act.1522  Collectively, these persuade us not to depart from the section 10(a) 
analysis above, irrespective of the state of competition.

503. Nor are we persuaded by commenters’ specific arguments that tariffs filed under section 
203 provide “the necessary information to distinguish between providers” and thus should not be subject 
to forbearance for broadband Internet access service.1523  As certain of these commenters themselves note, 

1516 See supra Section III.B.2.
1517 See supra Section III.B.1.
1518 These same section 10(b) findings likewise apply in the case of our other section 10(a)(3) public interest 
evaluations with respect to broadband Internet access service, and should be understood as incorporated there.
1519 See, e.g., Letter from Lawrence J. Spiwak, President, Phoenix Center for Advanced Legal & Economic Public 
Policy Studies, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28,  Attach. 2, Phoenix Center Bulletin 
No. 36, Tariffing Internet Termination: Pricing Implications of Classifying Broadband as Title II 
Telecommunications Service at 14-16 (filed Oct. 31, 2014) (Phoenix Center Oct. 31, 2014 Ex Parte Letter).
1520 See supra Section V.A.
1521 Wireless Forbearance Order, 9 FCC Rcd at 1478-79, para. 175.
1522 See supra para.500.  Indeed, even when forbearing from section 203 in the CMRS context, the Commission not 
only relied in part on the presence of competition, but also that continued application of sections 201, 202, and 208 
“provide[s] an important protection in the event there is a market failure,” and “tariffing imposes administrative 
costs and can themselves be a barrier to competition in some circumstances.” Wireless Forbearance Order, 9 FCC 
Rcd at 1478-79, para. 175.  Those are in accord with key elements of our conclusions here.
1523 Public Knowledge Comments at 85.  
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such objectives might be met in other ways.1524  To the extent that disclosures regarding relevant 
broadband provider practices are needed, our Open Internet transparency rule is designed to serve those 
ends.1525  Commenters do not meaningfully explain why the transparency rule is inadequate, and thus their 
arguments do not persuade us to depart from our section 10(a) findings above in the case of section 203.

504. We likewise reject the proposals of other commenters that we structure our forbearance 
from section 203 to permissively, rather than mandatorily, detariff broadband Internet access service.1526  
As a threshold matter, we note that, as discussed above,1527 our forbearance with respect to broadband 
Internet access services does not encompass incumbent local exchange carriers or other common carriers 
that offer Internet transmission services as telecommunications services subject to the full range of Title II 
requirements under the pre-existing legal framework, which does provide for permissive detariffing.1528  
Under the framework adopted in this Order, however, we are not persuaded that our open Internet rules 
provide for readily administrable evaluation of the justness and reasonableness of tariff filings.  Nor does 
the record reveal that we can rely on competitive constraints to help ensure the justness and 
reasonableness of tariff filings.  Furthermore, as the Commission previously has recognized, permitting 
voluntary tariff filings can raise a number of public interest concerns, and consistent with those findings, 
we mandatorily detariff broadband Internet access service for purposes of the regulatory framework 
adopted in this Order.1529  

505. Some commenters also advocate that the Commission retain section 204.1530  Section 204 
provides for Commission investigation of a carrier’s rates and practices newly filed with the Commission, 
and to order refunds, if warranted.1531  For the reasons described above, however, we forbear from 
sections 203’s tariffing requirements for broadband Internet access service, and adopt mandatory 
detariffing.  Given that decision, commenters do not indicate what purpose section 204 still would serve, 

1524 See id. at 94; see also, e.g., Ammori Dec. 19, 2014 Ex Parte Letter at 7 (“[Tariffing] is not needed to ensure 
nondiscrimination or reasonable practices as the open Internet rules and complaints (regarding edge providers) and 
limited competition (regarding consumers) should cover it.”).
1525 See, e.g., 2010 Open Internet Order, 25 FCC Rcd at 17936-37, para. 53; supra Section III.C.3.
1526 NTCA Comments at 13 n.29 (citing Wireline Broadband Classification Order, 20 FCC Rcd at 14900-03, paras. 
89-95); Letter from Michael R. Romano, Senior Vice President-Policy, NTCA, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 14-28, at 2-3 (filed Nov. 19, 2014) (NTCA Nov. 19, 2014 Ex Parte Letter).
1527 See supra para. 460.  
1528 Wireline Broadband Classification Order, 20 FCC Rcd at 14900-03, paras. 89-95.  Cf. NTCA Nov. 19, 2014 Ex 
Parte Letter at 3 n.3 (arguing for an approach that would enable “RLECs [to] continue to have the option of offering 
broadband transmission services under tariff, as they do today”).
1529 See, e.g., Wireless Forbearance Order, 9 FCC Rcd at 1479-80, paras. 178-79; Qwest Petition for Forbearance 
Under 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules with Respect to Broadband Services, WC 
Docket No. 06-125, Memorandum Opinion and Order, 23 FCC Rcd 12260, 12291-92, para. 64 (2008) (Qwest 
Enterprise Broadband Forbearance Order); Petition of the Embarq Local Operating Companies for Forbearance 
Under 47 U.S.C. § 160(c) from Application of Computer Inquiry & Certain Title II Common-Carriage Requirements 
et al., WC Docket No. 06-147, Memorandum Opinion and Order, 22 FCC Rcd 19478, 19507-08, para. 59 (2007), 
aff’d sub nom. Ad Hoc Telecomms. Users Committee v. FCC, 572 F.3d 903 (D.C. Cir. 2009) (Ad Hoc v. FCC); 
Petition of AT&T Inc. for Forbearance Under 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules with 
Respect to Its Broadband Services et al., WC Docket No. 06-125, Memorandum Opinion and Order, 22 FCC Rcd 
18705 18737-38, para. 67 (2007) (AT&T Enterprise Broadband Forbearance Order), aff’d sub nom. Ad Hoc v. 
FCC, 572 F.3d 903). 
1530 See, e.g., Public Knowledge Comments at 92-94.
1531 47 U.S.C. § 204.  
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and we thus do not depart in this context from our overarching section 10(a) forbearance analysis above.

b. Enforcement-Related Provisions (Sections 205,  212)  

506. We find forbearance from applying certain enforcement-related provisions of Title II 
beyond the core Title II enforcement authority discussed above warranted under section 10(a), and we 
reject arguments to the contrary.1532  Section 205 provides for Commission investigation of existing rates 
and practices and to prescribe rates and practices if it determines that the carrier’s rates or practices do not 
comply with the Communications Act.1533  The Commission previously has forborne from enforcing 
section 205 where it sought to adopt a tailored, limited regulatory environment and where, 
notwithstanding that forbearance, given the continued application of sections 201 and 202 and other 
complaint processes.1534  For similar reasons here, we find at this time that the core Title II enforcement 
authority, along with the ability to pursue claims in court, as discussed below, provide adequate 
enforcement options and the statutory forbearance test is met for section 205.  Consistent with our 
analysis above, it thus is our predictive judgment that these provisions are not necessary to ensure just, 
reasonable and nondiscriminatory conduct by providers of broadband Internet access service or to protect 
consumers under sections 10(a)(1) and (a)(2).1535  In addition, as above, under the tailored regulatory 
approach we find warranted here, informed by our responsibilities under section 706, we conclude that 
forbearance is in the public interest under section 10(a)(3).1536  We thus reject claims that forbearance 
from section 205, insofar as it is triggered by our classification of broadband Internet access service, is 
not warranted.1537

507. We also forbear from applying section 212 to the extent that it newly applies by virtue of 
our classification of broadband Internet access service.  Section 212 empowers the Commission to 
monitor interlocking directorates, i.e., the involvement of directors or officers holding such positions in 
more than one common carrier.1538  In the CMRS context, the Commission granted forbearance from 
section 212 on the grounds that forbearance would reduce regulatory burdens without adversely affecting 
rates in the CMRS market.1539  The Commission noted that section 212 was originally placed in the 
Communications Act to prevent interlocking officers from engaging in anticompetitive practices, such as 
price fixing.  The Commission found, however, that protections of section 201(b),1540 221,1541 and antitrust 

1532 Public Knowledge Comments at 92-94.
1533 47 U.S.C. § 205.  
1534 Wireless Forbearance Order, 9 FCC Rcd at 1479, para. 176.
1535 See supra paras. 495-496; Section V.C.2.a.
1536 See supra paras. 495-496; Section V.C.2.a. 
1537 Public Knowledge Comments at 93.  Although Public Knowledge et al. cite marketplace differences between 
CMRS and broadband Internet access service, they do not explain why those differences necessitate a narrower 
forbearance decision in this context—particularly since we do not rely on the state of competition as a rationale for 
our forbearance decision—whether as to section 205, or as to the other provisions discussed there (sections 204, 
211, 212).  Id. at 93-94.
1538 47 U.S.C. § 212.
1539 See Wireless Forbearance Order, 9 FCC Rcd at 1485, paras. 195–97.
1540 See id. at 1485, paras. 197 n.389.   
1541 The Commission noted that section 221 provided protections against interlocking directorates, but section 221(a) 
was repealed in the Telecommunications Act of 1996.  This section gave the Commission the power to review 
proposed consolidations and mergers of telephone companies.  While section 221(a) allowed the Commission to 
bolster its analysis to forbear from section 212 in the Wireless Forbearance Order, the protections against 

(continued….)
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laws1542 were sufficient to protect consumers against the potential harms from interlocking directorates.  
Forbearance also reduced an unnecessary regulatory cost imposed on carriers.  The Commission later 
extended this forbearance to dominant carriers and carriers not yet found to be non-dominant, repealing 
part 62 of its rules and granting forbearance from the provisions of section 212.1543  Commenters have not 
explained why we should not find the protections of section 201(b) and antitrust law adequate here, as 
well.1544   It likewise is our predictive judgment that other protections will adequately ensure just, 
reasonable, and nondiscriminatory conduct by providers of broadband Internet access service and protect 
consumers here, and thus conclude that the application of section 212 is not necessary for purposes of 
sections 10(a)(1) or (a)(2).1545  Moreover, as above, under the tailored regulatory approach we find 
warranted here, informed by our responsibilities under section 706, we conclude that forbearance is in the 
public interest under section 10(a)(3).1546  

c. Information Collection and Reporting Provisions (Sections 211, 213, 
215, 218-20)  

508. In addition, although some commenters advocate that the Commission retain provisions 
of the Act that provide “discretionary powers to compel production of useful information or the filing of 
regular reports,” we find the section 10(a) factors met and grant forbearance.1547  However, the cited 
provisions principally are used by the Commission to implement its traditional rate-making authority over 
common carriers.1548  Here, we do not apply tariffing requirements or ex ante rate regulation of broadband 
Internet access service of the sort for which these requirements would be needed.  Indeed, we cannot and 
do not envision adopting such requirements in the future.  Thus, we do not find it necessary or in the 
public interest to apply these provisions simply in anticipation of such an exceedingly unlikely scenario.  
Moreover, as particularly relevant here, section 706 of the 1996 Act, along with other statutory 

interlocking directorates provided by section 201(b) and 15 U.S.C. § 19 provide sufficient protection to forbear from 
section 212 for broadband Internet access services.
1542 See Wireless Forbearance Order, 9 FCC Rcd at 1485, paras. 197 n.390 (citing the Clayton Act’s protections 
governing interlocking directorates).
1543 See generally 1998 Biennial Regulatory Review—Repeal of Part 62 of the Commission’s Rules, CC Docket No. 
98-195, Report and Order, 14 FCC Rcd 16530 (1999).
1544 Public Knowledge asserts that forbearance will not promote competition, Public Knowledge Comments at 93, 
but that does not resolve the section 10(a) analysis.  See supra Section V.A (discussing the role of competition in the 
section 10(a) forbearance analysis).
1545 See supra paras. 495-496; Section V.C.2.a.
1546 See supra paras. 495-496; Section V.C.2.a. 
1547 Public Knowledge Comments at 91-92 (discussing 47 U.S.C. §§ 211, 213, 215, 218-20).  
1548 Specifically, section 211 allows the Commission to require common carriers to file contracts section; 213 
authorizes the Commission to make a valuation of all or of any part of the property owned or used by any carrier; 
section 215 gives the Commission the authority to examine carrier activities and transactions likely to limit the 
carrier’s ability to render adequate service to the public, or to affect rates; section 218 authorizes the Commission to 
inquire into the management of the business of the carrier; section 219, inter alia, authorizes the Commission to 
require annual financial and other reports from carriers; and section 220 gives the Commission the discretion to 
prescribe the forms of accounts, records, and memoranda to be kept by carriers and also includes depreciation 
prescription provisions.  47 U.S.C. §§ 211, 213, 215, 218-20.  We note that certain of these requirements might not, 
by their terms, apply to the broadband subscriber Internet service.  For example, aspects of section 215 and 220 
appear specific to telephone service.  Because we find forbearance warranted under the section 10 criteria, we need 
not resolve the possible application of these provisions more precisely.
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provisions, give the Commission authority to collect necessary information.1549  We recognize that the 
Commission generally did not forbear from these requirements in the CMRS context, noting the minimal 
regulatory burdens they imposed on such providers, and observing that reservation of this Commission 
authority would allow further consideration of possible information collection requirements, given that 
“the cellular market is not yet fully competitive.”1550  As explained above, in this context, however, we 
find forbearance to be the more prudent course, and therefore in the public interest under section 10(a)(3), 
given both our intention of tailoring the regulations applicable to broadband Internet access service given 
our responsibility under section 706 to encourage deployment.1551  Because we also do not find the 
information collection and reporting provisions raised by commenters to be necessary at this time within 
the meaning of sections 10(a)(1) and (a)(2), we forbear from applying these provisions insofar as they 
otherwise newly would apply by virtue of our classification of broadband Internet access service.1552

d. Discontinuance, Transfer of Control, and Network Reliability 
Approval (Section 214)1553 

509.  We also find section 10(a) met for purposes of forbearing from applying section 214 
discontinuance approval requirements.1554 We reject the arguments of some commenters that we should 
not forbear, which focus in particular on concerns about discontinuances in rural areas or areas with only 
one provider.1555  As a threshold matter, our universal service rules are designed to advance the 
deployment of broadband networks, including in rural and high-cost areas.1556  Notably, this includes 

(Continued from previous page)  
1549 See, e.g., Modernizing the Form 477 Data Program, WC Docket No. 11-10, Report and Order, 28 FCC Rcd 
9887, 9925, para. 88 (2013) (citing as authority for the Form 477 data collection, among other things, sections 201 
and 403 of the Act and section 706 of the 1996 Act); Special Access for Price Cap Local Exchange Carriers; AT&T 
Corporation Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for 
Interstate Special Access Services, WC Docket No. 05-25, RM-10593, Report and Order and Further Notice of 
Proposed Rulemaking, 27 FCC Rcd 16318, 16338-39, para. 50 (2012) (citing as authority for the special access data 
collection, among other things, sections 201 and 202 of the Act and section 706 of the 1996 Act).
1550 Wireless Forbearance Order, 9 FCC Rcd at 1484-85, paras. 193-94.
1551 See supra paras. 495-496; Section V.C.2.a. 
1552 See supra paras. 495-496; Section V.C.2.a.
1553 Unless otherwise indicated, for convenience, this item uses “discontinuance,” to also include reduction or 
impairment of service under section 214.
1554 In pertinent part, section 214 requires that certain carriers submit applications to the Commission for the 
discontinuance, reduction, or impairment of existing services and associated procedural measures.  See 47 U.S.C. 
§ 214(a)-(c).  
1555 See, e.g., COMPTEL Comments at 22-23 (“Retaining the provisions in [section 214(a)] that require Commission 
approval prior to discontinuance of service would afford protections for consumers threatened with the loss of 
Internet access service”); Public Knowledge Comments at 90-91 (“The Commission should not eliminate its 
jurisdiction over termination of operations in markets where a single provider may be the only point of access to the 
internet.  As recognized by Congress, the Commission’s oversight here is necessary to protect consumers from 
service interruption and termination.  Consumers, businesses, public safety entities and government agencies rely on 
telecommunications services for an ever-increasing number of critical functions.”); Rural Broadband Policy Group 
Comments at 8-9 (encouraging the Commission to “exempt from forbearance . . . Section 214 . . . ensur[ing] that an 
Internet Service Provider does not discontinue services to rural areas without first obtaining approval from the 
Commission, a requirement for Universal Service Fund recipients.  This is of grave importance to rural communities 
since USF plays a major role in ensuring telecommunications services reach rural areas.”).  
1556 See, e.g., Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order, FCC 14-190, paras. 27-
28 (rel. Dec. 18, 2014).
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certain public interest obligations on the part of high-cost universal service support recipients to offer 
broadband Internet access service.1557  Consequently, these provide important protections, especially in 
rural areas or areas that might only have one provider.  Further, the conduct standards in our open Internet 
rules provide important protections against reduction or impairment of broadband Internet access service 
short of the complete cessation of providing that service.  Thus, while we agree with commenters 
regarding the importance of broadband Internet access service, including in rural areas or areas served by 
only one provider, the generalized arguments of those commenters do not explain why the protections 
described above, in conjunction with the core broadband Internet access service requirements more 
broadly, are not likely to be sufficient to guard against unjust or unreasonable conduct by providers of 
broadband Internet access service or to protect consumers. 

510. Moreover, the Commission has recognized in the past that section 214 discontinuance 
requirements impose some costs, although the significance of those costs is greater where (unlike here) 
the marketplace for the relevant service is competitive.1558  Further, as discussed above, we find the most 
prudent regulatory approach at this time is to proceed incrementally when adding regulations beyond 
what had been the prior status quo.1559  Given those considerations, and against the backdrop of other 
protections here, as discussed above, commenters have not persuaded us that applying section 214 
discontinuance requirements with respect to broadband Internet access service is necessary within the 
meaning of sections 10(a)(1) and (a)(2) or that forbearance would not be in the public interest under 
section 10(a)(3).1560  We thus forbear from applying section 214 discontinuance requirements to the extent 
that they would be triggered by our classification of broadband Internet access service here.

511. We also reject arguments against forbearance from applying section 214 to enable the 
Commission to engage in merger review.1561  As these commenters recognize, prior to this Order the 
Commission already has commonly reviewed acquisitions of or mergers among entities that provide 
broadband services.1562  Although these comments speculate about a future time when communications 

1557 See, e.g., id., FCC 14-190, paras. 13-29; Modernizing the E-rate Program for Schools and Libraries; Connect 
America Fund, WC Docket Nos. 13-184, 10-90, Second Report and Order and Order on Reconsideration, FCC 14-
189, paras. 60-76 (rel. Dec. 19, 2014).
1558 See, e.g., Wireless Forbearance Order, 9 FCC Rcd at 1481, para. 182.
1559 See supra paras. 495-496; Section V.C.2.a.  The overlay of section 706 of the 1996 Act here, including how it 
informs our decision to proceed incrementally, distinguishes this from the Commission’s prior evaluation of relief 
from Title II for CMRS.  See infra Section V.D.  Consequently, although we look to the precedent from the CMRS 
context—as we do other forbearance precedent—to the extent that it is instructive, the mere fact that we declined to 
forbear from applying a provision in the CMRS context does not demonstrate that we should continue to apply it 
here as some suggest.  See, e.g., Letter from Matthew F. Wood, Policy Director, Free Press, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28, at 1 n.1 (filed Nov. 21, 2014) (Free Press Nov. 21, 2014 Ex Parte Letter) 
(citing Free Press Comments, GN Docket No. 10-127, at 72 (filed July 15, 2010) (citing prior decisions in the 
CMRS voice service context as a reason to reach the same conclusions in the broadband context regarding the 
application of sections 214, 251, and 256 of the Act)).
1560 See supra paras. 495-496; Section V.C.2.a.
1561 See, e.g., Free Press Nov. 21, 2014 Ex Parte Letter at 1 n.3 (filed Nov. 21, 2014) (citing Free Press Comments, 
GN Docket No. 10-127, at 70-71 (filed July 15, 2010) (advocating that the Commission not forbear from applying 
section 214 insofar as it requires Commission approval of transfers of control)).
1562 Id.  For example, the Commission reviews all applications for transfer or assignment of a wireless license, 
including licenses used to provide broadband services, pursuant to Section 310(d) of the Act to determine whether 
the applicants have demonstrated that the proposed transfer or assignment will serve the public interest, 
convenience, and necessity.  As this review is not triggered by reclassification, nothing in this Order limits or 
otherwise affects our review under Section 310.  
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services have evolved in such a way that the Commission would lack some other basis for its review, the 
record here does not demonstrate that it is sufficiently imminent to warrant deviating from our section 10 
analysis regarding section 214 above.  Notably, today we apply the core broadband Internet access service 
requirements that provide important constraints on broadband providers’ conduct and protections for 
consumers.  Thus, similar to our analysis above, it is our predictive judgment that other protections will 
be sufficient to ensure just, reasonable, and nondiscriminatory conduct by providers of broadband Internet 
access service and to protect consumers for purposes of sections 10(a)(1) and (a)(2).1563  Given our 
objective to proceed in a tailored manner, we likewise find it in the public interest to forbear from 
applying section 214 with respect to broadband Internet access service insofar as that provision would 
require Commission approval of transfers of control involving that service.1564  

512. We also grant forbearance with respect to section 214(d), under which the Commission 
may require a common carrier “to provide itself with adequate facilities for the expeditious and efficient 
performance of its service.”1565  The duty to maintain “adequate facilities” includes “undertak[ing] 
improvements in facilities and expansion of services to meet public demand.”1566 In practice, we expect 
that the exercise of this duty here would overlap significantly with the sorts of behaviors we would expect 
providers to have marketplace incentives to engage in voluntarily as part of the “virtuous cycle.” 1567  
Beyond that, comments contending that the Commission should not forbear as to that provision do not 
explain why the core broadband Internet access service requirements do not provide adequate protection 
at this time.  Thus, as under our analysis above, it is our predictive judgment that other protections will be 
sufficient to ensure just, reasonable, and nondiscriminatory conduct by providers of broadband Internet 
access service and to protect consumers for purposes of sections 10(a)(1) and (a)(2).1568  Likewise, 
informed by section 706 we have an objective of tailoring the regulatory approach here, and thus find 
forbearance warranted under section 10(a)(3) insofar as section 214(d) would apply by virtue of our 
classification of broadband Internet access service.1569 

e. Interconnection and Market-opening Provisions (Sections 251, 252, 
256)  

513. At this time, we conclude that the availability of other protections adequately address 
commenters’ concerns about forbearance from the interconnection1570 provisions under the section 

1563 See supra paras. 495-496; Section V.C.2.a.
1564 See supra paras. 495-496; Section V.C.2.a. 
1565 47 U.S.C. § 214(d).  See Free Press Nov. 21, 2014 Ex Parte Letter at 1 n.3 (citing Free Press Comments, GN 
Docket No. 10-127at 71-72 (filed July 15, 2010) (advocating that he Commission not forbear from applying section 
214(d))).
1566 RCA Communications, Memorandum Opinion and Order, 44 FCC 613, 618 (1956).
1567 Thus, even if our open Internet rules do not directly address this issue, by helping promote the virtuous cycle 
more generally, they also will help ensure that broadband providers have marketplace incentives to behave in this 
manner.
1568 See supra paras. 495-496; Section V.C.2.a.
1569 See supra paras. 495-496; Section V.C.2.a. 
1570 Although commenters appear to use the term “interconnection” to mean a potentially wide range of different 
things, for purposes of this section we use that term solely in the manner it is used and defined for purpose of these 
provisions.  47 U.S.C. §§ 251, 252, 256.  See also 47 C.F.R. § 51.5 (defining “interconnection” for purposes of the 
Commission’s implementation of the section 251/252 framework).
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251/252 framework1571 and under section 256.1572  We thus forbear from applying those provisions to the 
extent that they are triggered by the classification of broadband Internet access service in this Order.  The 
Commission retains authority under sections 201, 202 and the open Internet rules to address 
interconnection issues should they arise, including through evaluating whether broadband providers’ 
conduct is just and reasonable on a case-by-case basis. 1573  We therefore conclude that these remaining 
legal protections that apply with respect to providers of broadband Internet access service will enable us 
to act if needed to ensure that a broadband provider does not unreasonably refuse to provide service or 
interconnect.1574  Further, we find that applying the legal structure adopted in this Order better enables us 

1571 As discussed above, however, we do not forbear from applying section 251(a)(2) with respect to broadband 
Internet access service, and that provision thus is outside the scope of the discussion here.  See supra Section V.C.1.
1572 See, e.g., COMPTEL Comments at 22-23; Mozilla Comments at 13; Public Knowledge Comments at 85, 88-90; 
Rural Broadband Policy Group Comments at 8-9; Tumblr Reply at 9-10; Letter from Blake E. Reid, Counsel for 
TDI, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 3 (filed Nov. 17, 2014); Full Service 
Network/TrueConnect Feb. 3, 2015 Ex Parte Letter at 17.  Section 251 of the Act sets forth interconnection 
obligations (along with other requirements designed to promote competition).  47 U.S.C. § 251.  Section 252 
establishes certain procedures for negotiating, arbitrating, and approving interconnection agreements implementing 
the requirements of section 251.  47 U.S.C. § 252.  As a result of the forbearance granted from section 251 below, 
section 252 thus is inapplicable, insofar it is simply a tool for implementing the section 251 obligations.  Although 
we do not forbear from applying section 251(a)(2) with respect to broadband Internet access service, we note that 
the Commission previously has held that the procedures of section 252 are not applicable in matters simply 
involving section 251(a).  See, e.g., CoreComm Communications, Inc., and Z-Tel Communications, Inc. v. SBC 
Communications, Inc. et al., File No. EB-01-MD-017, Order on Reconsideration, 19 FCC Rcd 8447, 8454-55, para. 
18 (2004) (vacated on other grounds) (asserting that “[n]either the general interconnection obligation of section 
251(a) nor the interconnection obligation arising under section 332 is implemented through the negotiation and 
arbitration scheme of section 252”); Qwest Communications International Inc. Petition for Declaratory Ruling on 
the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section 
252(a)(1), WC Docket No. 02-89, Memorandum Opinion and Order, 17 FCC Rcd 19337, 19341, n.26 (2002) 
(stating that “only those agreements that contain an ongoing obligation relating to section 251(b) or (c) must be 
filed” with the state commission pursuant to section 252(a)(1)”).  To the extent that the Commission nonetheless 
could be seen as newly applying section 252 with respect to broadband Internet access service as a result of our 
classification decision here, we find the section 10 criteria met to grant forbearance from that provision for the same 
reasons discussed with respect to section 251 in the text above.  Section 256 promotes coordinated public 
telecommunications network planning and interconnectivity and allows Commission oversight of such activities.  47 
U.S.C. § 256.  
1573 47 U.S.C. § 201; supra Sections III.C.2, III.D.2.  Indeed, one commenter, while asking that the Commission 
decline to forbear from sections 251(a) and 256, concedes that other provisions might meet the Commission’s needs 
in this context.  Mozilla Comments at 13 (advocating that “the Commission should strongly consider retaining 
section 251(a) and 256, in order to provide an unassailable legal basis for oversight of interconnection and peering 
practices, even though these sections may not be strictly necessary so long as sections 201 and 202 are effective”).  
See also, e.g., CDT Feb. 4, 2015 Ex Parte Letter at 5 (“The propriety of forbearance from interconnection 
obligations in Section 251 turns on whether the Commission can rely on Section 201 and 202 to ensure that 
interconnection agreements and practices are consistent with an open Internet.”).
1574 See 47 U.S.C. § 201; Access Charge Reform, Reform of Access Charges Imposed by Competitive Local 
Exchange Carriers, CC Docket No. 96-262, Eighth Report and Order and Fifth Order on Reconsideration, 19 FCC 
Rcd 9108, 9137-38, paras. 59-61 (2004); People’s Telephone Cooperative v. Southwestern Bell Tel. Co., et al., 
Memorandum Opinion and Order, 62 FCC 2d 113, 116, para. 7 (1976); Bell System Tariff Offerings of Local 
Distribution Facilities For Use By Other Common Carriers; and Letter of Chief, Common Carrier Bureau, Dated 
October 19, 1973, to Laurence E. Harris, Vice President, MCI Telecommunications Corp., Decision, 46 FCC 2d 
413, 418-19, paras. 7-8 (1974); see also supra Section III.D.2.  Our finding of significant overlap between the 
authority retained by the Commission under section 201 and the interconnection requirements of section 251 is 
reinforced by Congress’ inclusion of section 251(g) and (i), which, notwithstanding the requirements of section 251, 

(continued….)
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to achieve a tailored framework than requiring compliance with interconnection under section 251, in that  
the application of that framework leaves more to the Commission’s discretion, rather than being subject to 
mandatory regulation under section 251.1575  Because we retain our authority to apply and enforce these 
other protections, we reject commenters’ suggestion that the section 10(a) forbearance criteria are not met 
as to sections 251 and 256.1576  Rather, consistent with our analysis for other provisions, we find that other 
protections render application of these provisions unnecessary for purposes of sections 10(a)(1) and (a)(2) 
and the forbearance reflects our tailored regulatory approach, informed by section 706, and thus is in the 
public interest under section 10(a)(3).1577

514. We also reject arguments suggesting that we should not forbear from applying sections 
251(b) and (c) with respect to broadband Internet access service.1578  For example, sections 251(b)(1), (4), 
and (5) impose obligations on LECs regarding resale, access to rights-of-way, and reciprocal 
compensation.1579  Section 251(c) subjects incumbent LECs to unbundling, resale, collocation, and other 
competition policy obligations.1580  While we recognize the important competition policy goals that 

preserve the Commission’s pre-1996 Act interconnection requirements as well as its ongoing authority under section 
201.  See 47 U.S.C. § 251(g), (i).
1575 47 U.S.C. 251(c)(2); see Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC 
Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd 15499, 15594, para. 184 (1996) (Local 
Competition Order) (finding that section 251(c)(2) requires that an incumbent must provide interconnection for 
purposes of transmitting and routing telephone exchange traffic or exchange access traffic or both).  Because we 
forbear from this requirement, we need not, and do not, resolve whether broadband Internet access service could 
constitute “telephone exchange service” or “exchange access,” nor whether any particular non-broadband provider 
seeking to interconnect and exchange traffic with the broadband provider is a carrier.
1576 This is particularly true as to section 256, which does not provide the Commission any additional authority that 
it does not otherwise have.  47 U.S.C. § 256(c); Comcast v. FCC, 600 F.3d 642, 659 (D.C. Cir. 2010).  
1577 See, e.g., supra paras. 495-496; Section V.C.2.a.
1578 Free Press Nov. 21, 2014 Ex Parte Letter at 1 n.1 (citing Free Press Comments, GN Docket No. 10-127, at 72-
74 (filed July 15, 2010)); Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 17-19; Letter from Earl 
Comstock, Counsel for Full Service Network and TruConnect, to Marlene H. Dortch, Secretary, FCC, GN Docket 
No. 14-28, at 1-5 (filed Feb. 10, 2015) (summarizing meeting with Commissioner Clyburn’s office).
1579 47 U.S.C. §§ 251(b)(1) (resale); 251(b)(4) (access to rights-of-way); 251(b)(5) (reciprocal compensation).  In 
addition, sections 251(b)(2) and (b)(3) deal with telephone numbering issues, but commenters do not explain how 
the use of telephone numbers bears on the provision of broadband Internet access service.  47 U.S.C. §§ 251(b)(2), 
(b)(3).
1580 47 U.S.C. §§ 251(c)(1) (duty to negotiate in good faith); 251(c)(3) (unbundling); 251(c)(4) (resale); 251(c)(5) 
(notice of network changes); 251(c)(6) (collocation).  We note that the Commission has determined that section 
251(c) has been fully implemented throughout the United States.  See Petition of Qwest Corporation for 
Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area, WC Docket No. 04-223, 
Memorandum Opinion and Order, 20 FCC Rcd 19415, 19440–42, paras. 53–56 (2005) (Qwest Omaha Forbearance 
Order), aff’d, Qwest Corp. v. FCC, 482 F.3d 471 (D.C. Cir. 2007).  We reject claims that section 251(c) has not 
been fully implemented “[b]ecause the Commission has never applied section 251(c) to the provision of broadband 
Internet access service” as at odds with that precedent.  See, e.g., Full Service Network/TruConnect Feb. 3, 2015 Ex 
Parte Letter at 28-29.  The Commission has adopted rules implementing section 251(c), and the fact that the manner 
in which those rules apply might vary with the classification of a particular service (or changes in that classification) 
does not alter that fact.  See, e.g., Qwest Corp. v. FCC, 482 F.3d at 477 (affirming the Commission’s interpretation 
“that § 251(c) had been fully implemented ‘because the Commission has issued rules implementing section 251(c) 
and those rules have gone into effect’”) (citation omitted).  Therefore, the prohibition in section 10(d) of the Act 
against forbearing from section 251(c) prior to such a determination is not applicable.
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spurred Congress’ adoption of these requirements in the 1996 Act, we are persuaded to forbear from 
applying these provisions under the circumstances here.  In particular, we find the interests of customers 
of customers of broadband Internet access service, under section 10(a)(1) and (a)(2), and the public 
interest more generally, under section 10(a)(3) is best served by an overall regulatory framework that 
includes forbearance from these provisions, which balances the need for appropriate Commission 
oversight with the goal of tailoring its regulatory requirements.1581  The Commission previously has 
sought to balance the advancement of competition policy with the duty to encourage advanced services 
deployment pursuant to section 706.1582  Moreover, to the extent that entities otherwise are LECs or 
incumbent LECs, the forbearance granted in this decision does not eliminate any previously-applicable 
requirements of sections 251(b) and (c) and our implementing rules.1583  In addition, the Commission 
retains authority to address unjust or unreasonable conduct through its section 201 and 202 authority.  
Thus, we do not find the competition policy requirements of sections 251 and 259 and the implementing 
rules necessary within the meaning of section 10(a)(1) or (2), and conclude that forbearance would be in 
the public interest under section 10(a)(3).  As a result, we forbear from those requirements in the context 
of broadband Internet access service to the extent that those provisions newly apply by virtue of our 
classification of that service here.

1581 See supra paras. 495-496; Section V.C.2.a. 
1582 See, e.g., Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers; 
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; Deployment of 
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-147, 
Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 16978, 17141-
54, paras. 272-97 (2003) (Triennial Review Order), aff'd in part, remanded in part, vacated in part, United States 
Telecom Association v. FCC, 359 F.3d 554, 564-93 (D.C. Cir. 2004) (USTA II) (considering the objectives of 
section 706, the Commission imposed only limited unbundling obligations on incumbent LECs’ mass market next-
generation broadband loop architectures); Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers; Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-
98, 98-147, Order on Reconsideration, 19 FCC Rcd 15856, 15859-61, paras. 7-9 (2004) (MDU Reconsideration 
Order) (determining that the same section 706 considerations justified extending the Triennial Review Order’s 
FTTH unbundling relief to encompass FTTH loops serving predominantly residential multiple dwelling units 
(MDUs)); Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers; 
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; Deployment of 
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-147, 
Order on Reconsideration, 19 FCC Rcd 20293, 20297-303 paras. 9-19 (2004) (FTTC Reconsideration Order) 
(finding that the FTTH analysis applied to FTTC loops, as well, and granting the same unbundling relief to FTTC as 
applied to FTTH); Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. § 160(c); 
SBC Communications Inc.’s Petition for Forbearance Under 47 U.S.C. § 160(c); Qwest Communications 
International Inc. Petition for Forbearance Under 47 U.S.C. § 160(c); BellSouth Telecommunications, Inc. Petition 
for Forbearance Under 47 U.S.C. § 160(c), WC Docket Nos. 01-338, 03-235, 03-260, 04-48, Memorandum 
Opinion and Order, 19 FCC Rcd 21496, 21512, para. 34 (2004) (Broadband 271 Forbearance Order) (analyzing the 
public interest of relieving BOCs of unbundling obligations under section 271 under the umbrella of section 706); 
Wireline Broadband Classification Order, 20 FCC Rcd at 14894-98, paras. 77-85 (stating that in assessing the 
alternate regulatory frameworks for wireline broadband Internet access services, the Commission must ensure that 
the balance struck provides adequate incentives for infrastructure investment, in accordance with section 706’s 
Congressional objectives).  Our overall analysis of the record on investment incentives—including evidence and 
arguments regarding more extensive or less extensive regulation than the tailored approach adopted here—is 
discussed in greater detail above.  See supra Section IV.C.5.
1583 As discussed below, see infra Section V.D., we evaluate forbearance assuming arguendo that provisions apply.
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f. Subscriber Changes (Section 258)  

515. We also are persuaded, under the section 10(a) framework, to forbear from applying 
section 258’s prohibition on unauthorized carrier changes, and we reject suggestions to the contrary by 
some commenters.1584  In the voice service context, that provision, and the Commission’s implementing 
rules, provide important protections given the ability of a new provider to effectuate a carrier change not 
only without the consent of the customer but also without direct involvement of the customer’s existing 
carrier.1585  While unauthorized carrier change problems theoretically might arise even outside such a 
context, the record here does not reveal whether or how, in practice, unauthorized changes in broadband 
Internet access service providers could occur.  As a result, on this record we are not persuaded what 
objective would be served by application of this provision at all, particularly given the protections 
provided by the core broadband Internet access service requirements.  As under our analysis of other 
provisions, we conclude that application of section 258 is not necessary for purposes of sections 10(a)(1) 
and (a)(2) and that forbearance is in the public interest.1586  Therefore, insofar as our classification of 
broadband Internet access service would newly give rise to the application of section 258, we forbear 
from applying section 258 to that service.

g. Other Title II Provisions

516. Beyond the provisions already addressed above, we also forbear from applying those 
additional Title II provisions that could give rise to new requirements by virtue of our classification of 
broadband Internet access service to the extent of our section 10 authority.  We find it notable that no 
commenters raised significant concerns about forbearing from these requirements, which reinforces our 
analysis below.1587

517. For one, we conclude the three-party statutory test under section 10(a) is met to forbear 
from applying certain provisions concerning BOCs in sections 271-276 of the Act to the extent that they 
would impose new requirements arising from the classification of broadband Internet access service in 
this Order.  Sections 271, 272, 274, and 275 establish requirements and safeguards regarding the 
provision of interLATA services, electronic publishing, and alarm monitoring services by the Bell 
Operating Companies (BOCs) and their affiliates.1588  Section 273 addresses the manufacturing, provision, 

1584 See, e.g., Public Knowledge Comments at 85.  We evaluate forbearance from section 258 by assuming arguendo 
that it applies.  See infra Section V.D.  Because we conclude that forbearance is warranted even with that 
assumption, we need not, and do not, decide whether broadband Internet access service is “telephone exchange 
service” or “telephone toll service” within the meaning of section 258(a).
1585 See, e.g., Implementation of the Subscriber Carrier Selection Changes Provisions of the Telecommunications 
Act of 1996; Policies and Rules Concerning Unauthorized Changes of Consumers Long Distance Carriers, CC 
Docket No. 94-129, Second Report and Order and Further Notice Of Proposed Rulemaking, 14 FCC Rcd 1508, 
1517-18, para. 12 (1998); Implementation of the Subscriber Carrier Selection Changes Provisions of the 
Telecommunications Act of 1996; Policies and Rules Concerning Unauthorized Changes of Consumers Long 
Distance Carriers, CC Docket No. 94-129, Further Notice Of Proposed Rulemaking and Memorandum Opinion and 
Order on Reconsideration, 12 FCC Rcd 10674, 10678, para. 4 (1997).
1586 See supra paras. 495-496; Section V.C.2.a.
1587 See supra para. 494.
1588 47 U.S.C. §§ 271-72, 274-75.  The Commission has determined that section 271 has been fully implemented 
throughout the United States.  Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. 
§ 160(c), WC Docket No. 01-338, Memorandum Opinion and Order, 19 FCC Rcd 21496, 21503,para. 15 (2004) 
(Section 271 Broadband Forbearance Order), aff'd sub nom. EarthLink, Inc. v. FCC, 462 F.3d 1.(D.C. Cir. 2006).  
Therefore, the prohibition in section 10(d) of the Act against forbearing from section 271 prior to such a 
determination is not applicable.
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and procurement of telecommunications equipment and customer premises equipment (CPE) by the 
BOCs and their affiliates, the establishment and implementation of technical standards for 
telecommunications equipment and CPE, and joint network planning and design, among other matters.1589 
Section 276 addresses the provision of “payphone service,” and in particular establishes 
nondiscrimination standards applicable to BOC provision of payphone service.1590 

518. With one exception (discussed below), we conclude that the application of any newly-
triggered provisions of sections 271 through 276 to broadband Internet access service is not necessary 
within the meaning of section 10(a)(1) or (2), and that forbearance from these requirements is consistent 
with the public interest under section 10(a)(3).  Many of the provisions in these sections have no current 
effect.1591  Other provisions in these sections impose continuing obligations that are at most tangentially 
related to the provision of broadband Internet access service.1592  Forbearance from any application of 
these provisions with respect to broadband Internet access service insofar as they are newly triggered by 
our classification of that service will not meaningfully affect the charges, practices, classifications, or 
regulations for or in connection with that service, consumer protection, or the public interest.1593

1589 47 U.S.C. § 273.
1590 47 U.S.C. § 276(a).
1591 See, e.g., 47 U.S.C. § 271(d)(1)-(4) (setting forth procedural requirements regarding BOC applications for 
authorization to provide in-region, interLATA services); 47 U.S.C. § 274(g)(2) (specifying that the provisions of 
section 274 shall not apply to conduct occurring more than four years after the enactment of the 1996 Act); 47 
U.S.C. § 274(a) (prohibiting BOC entry into the provision of alarm monitoring services for five years from the 
enactment of the 1996 Act); compare 47 U.S.C. § 272(f) (providing for the sunset of the provisions of section 272, 
other than section 272(e), absent a Commission rule or order extending the period in which those provisions remain 
in effect) with Sunset of the BOC Separate Affiliate and Related Requirements; 2000 Biennial Regulatory Review 
Separate Affiliate Requirements of Section 64.1903 of the Commission's Rules; Petition of AT&T Inc. for 
Forbearance Under 47 U.S.C. § 160(c) with Regard to Certain Dominant Carrier Regulations for In-Region, 
Interexchange Services, WC Docket Nos. 02-112, 06-120, CC Docket No. 00-175, Report and Order and 
Memorandum Opinion and Order, 22 FCC Rcd 16440, 16479-83 , paras. 79–86 (2007) (Section 272 Sunset Order) 
(declining to extend the section 272 safeguards with regard to interLATA telecommunications services); Request for 
Extension of the Sunset Date of the Structural, Nondiscrimination, and Other Behavioral Safeguards Governing Bell 
Operating Company Provision of In-Region, InterLATA Information Services, CC Docket No. 96-149, Order, 15 
FCC Rcd 3267 (2000) (Information Services Sunset Order) (denying request to extend the section 272 safeguards 
with regard to interLATA information services).
1592 See, e.g., 47 U.S.C. § 273(c) (requiring each BOC to “maintain and file with the Commission full and complete 
information with respect to the protocols and technical requirements for connection with and use of its telephone 
exchange service facilities”); 47 U.S.C. § 273(d)(3) (setting forth procedures for establishing industry-wide 
standards for telecommunications equipment and CPE).
1593 See also supra paras. 495-496; Section V.C.2.a.  Consistent with our general approach to forbearance here, 
which seeks to address new requirements that could be triggered by our classification of broadband Internet access 
service, we do not forbear with respect to provisions to the extent that they already applied prior to this Order.  For 
example, section 271(c) establishes substantive standards that a BOC was required to meet in order to obtain 
authorization to provide interLATA services in an in-region state, and which it and must continue to meet in order to 
retain that authorization.  47 U.S.C. § 271(c); see 47 U.S.C. § 271(d)(6) (authorizing various Commission actions in 
the event the Commission determines that a BOC has ceased to meet the conditions for authorization to provide in-
region, interLATA services).  In addition, section 271(c)(2)(B)(iii), requires that a BOC provide nondiscriminatory 
access to poles, ducts, conduits, and rights-of-way in accordance with the requirements of section 224 of the Act, 
does not depend upon the classification of BOCs’ broadband Internet access service.  In combination with section 
271(d)(6), this provision provides the Commission with an additional mechanism to enforce section 224 against the 
BOCs.  We also do not forbear from section 271(d)(6) to the extent that it provides for enforcement of the provisions 
we do not forbear from here.  In addition, while the BOC-specific provisions of section 276 theoretically could be 

(continued….)
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519. Forbearance for certain other provisions not meaningfully addressed by commenters also 
flows from our analysis of certain provisions that commenters did raise or that are discussed in greater 
detail elsewhere.  First, as described elsewhere, we forbear from all ex ante rate regulations, tariffing and 
related recordkeeping and reporting requirements insofar as they would arise from our classification of 
broadband Internet access service.1594  Second, we likewise forbear from unbundling and network access 
requirements that would newly apply based on the classification decision in this Order.1595   It is our 
predictive judgment that other protections—notably the core broadband Internet access service 
requirements—will be adequate to ensure just, reasonable, and nondiscriminatory conduct by providers of 
broadband Internet access service and to protect consumers for purposes of sections 10(a)(1) and 
(a)(2).1596  Further, informed by our responsibilities under section 706, we adopt an incremental regulatory 
approach that we find strikes the appropriate public interest balance under section 10(a)(3).1597  For these 
same reasons, we forbear from section 221’s property records classification and valuation provisions,1598 
which would be used in the sort of ex ante rate regulation that we do not find warranted for broadband 
Internet access service.  Likewise, just as we forbear from broader unbundling obligations, that same 
analysis persuades us to forbear from applying section 259’s infrastructure sharing and notification 
requirements.1599  

520. We also grant forbearance from other miscellaneous provisions to the extent that they 
would newly apply as a result of our classification insofar as they do not appear necessary or even 
relevant for broadband Internet access service of broadband Internet access service.  For one, section 226, 
the Telephone Operator Consumer Services Improvement Act (“TOCSIA”),1600 protects consumers 
making interstate operator services calls from pay telephones, and other public telephones, against 
unreasonably high rates and anti-competitive practices.1601  Section 227(c)(3) provides for carriers to have 
certain notification obligations as it relates to the requirements of the Telephone Consumer Protection Act 
(TCPA),1602 and section 227(e) restricts the provision of inaccurate caller identification information 

newly implicated insofar as the reclassification of broadband Internet access service might result in some entities 
newly being treated as a BOC, the bulk of section 276 appears independent of the classification of broadband 
Internet access service and we thus do not forbear as to those provisions.
1594 See supra Sections V.C.2.a, V.C.2.c., V.C.3.
1595 See supra Section V.C.2.e.
1596 See supra paras. 495-496; Section V.C.2.a.
1597 See supra paras. 495-496; Section V.C.2.a.
1598 47 U.S.C. § 221.
1599 See 47 U.S.C. § 259.
1600 47 U.S.C. § 226.
1601 S. Rep. No. 439, 101st Cong., 2d Sess. at 1 (1990). “Operator services” include collect or person-to-person calls, 
calls billed to a third number, and calls billed to a calling card or credit card.  These services may be provided by an 
automated device as well as by a live operator.  Id.
1602 47 U.S.C. § 227(c)(3)(B), (C), (L).  Because we are forbearing from these substantive requirements, we note 
that, as a consequence, there will not be a private right of action granted under section 227(c)(5) based on alleged 
violations of those forborne-from requirements in the context of broadband Internet access service.  We note that 
while the universe of “calls” covered by section 227(b)(1)(A)(iii) is prerecorded or autodialed calls to “a paging 
service, cellular telephone service, specialized mobile radio service, or other radio common carrier service, or any 
service for which the called party is charged for the call” even with the reclassification of mobile BIAS we do not 
interpret there to be any new or expanded restrictions arising from that provision because the relevant calls also 
would need to be specifically to a “telephone number” assigned to the relevant service.  47 U.S.C. § 

(continued….)
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associated with any telecommunications service.1603  Section 228 regulates the offering of pay-per-call 
services and requires carriers, inter alia, to maintain lists of information providers to whom they assign a 
telephone number, to provide a short description of the services the information providers offer, and a 
statement of the cost per minute or the total cost for each service.1604  Section 260 regulates local 
exchange carrier practices with respect to the provision of telemessaging services.1605  It is not clear how 
these provisions would be relevant to broadband Internet access service, and commenters to not provide 
meaningful arguments in that regard.  Thus, for that reason, as well as the continued availability of the 
core broadband Internet access service requirements, we find enforcement of these provisions, to the 
extent they would newly apply by virtue of our classification of broadband Internet access service, is not 
necessary to ensure that the charges, practices, classifications, or regulations by, for, or in connection with 
broadband providers are just and reasonable and are not unjustly or unreasonably discriminatory under 
section 10(a)(1).1606  Enforcement also is not necessary for the protection of consumers under section 
10(a)(2), and forbearance from applying these provisions is consistent with the public interest under 
section 10(a)(3), particularly given our conclusion, informed by section 706, that it is appropriate to 
proceed incrementally here.1607  

521. We also note that the provisions of section 276 underlying the Commission’s regulation 
of inmate calling services (ICS) and the ICS rules themselves do not appear to vary depending on whether 
broadband Internet access service is an “information service” or “telecommunications service.”1608   We 
note, however, that The D.C.  Prisoners’ Legal Services Project, Inc., et al. (the ICS Petitioners) express 
concern that forbearance under this order could be misconstrued as a limitation on the Commission’s 
authority with respect to any advanced ICS services (such as video visitation) that may replace or 
supplement traditional ICS telephone calls.1609  It is not our intent to limit in any way the Commission’s 
ability to address ICS, particularly given the Commission’s finding in 2013 that the ICS market “is failing 
to protect the inmates and families who pay [ICS] charges.”1610  We therefore find that forbearance would 
fail to meet the statutory test of section 10 of the Act, in that the protections of section 276 remain 
necessary to protect consumers and serve the public interest.  Accordingly, out of an abundance of caution 
we make clear that we are not forbearing from applying section 276 to the extent applicable to ICS, as 
well as the ICS rules.

227(b)(1)(A)(iii).  As a result, there also would not be any private right of action under section 227(b)(3) that is 
newly triggered by the decisions in this Order.  47 U.S.C. § 227(b)(3).   
1603 47 U.S.C. § 227(e).
1604 47 U.S.C. § 228.
1605 47 U.S.C. § 260.
1606 47 U.S.C. § 160(a)(1).  See supra paras. 495-496; Section V.C.2.a.
1607 47 U.S.C. §§ 160(a)(2), (a)(3).  See supra paras. 495-496; Section V.C.2.a.
1608 See, e.g., Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Report and Order and Further 
Notice of Proposed Rulemaking, 28 FCC Rcd 14107, 14115, para. 14 (2013) (ICS Order) (“[S]ection 276 directs the 
Commission to ‘establish a per call compensation plan to ensure that all payphone service providers’—which the 
statute defines to include providers of ICS—‘are fairly compensated for each and every completed intrastate and 
interstate call.’ . . . Section 276 makes no mention of the technology used to provide payphone service and makes no 
reference to ‘common carrier’ or ‘telecommunications service’ definitions.”) (internal citations omitted) et seq.  pets. 
for stay granted in part sub nom. Securus Techs. v. FCC, No. 13-1280 (D.C. Cir. Jan. 13, 2014); 47 C.F.R. §§ 
64.6000. 
1609 See generally Comments from Deborah M. Golden, D.C. Prisoners’ Legal Services Project, Inc., to Marlene H. 
Dortch, Secretary, FCC, GN Docket No. 14-28 (filed Feb. 18, 2015).
1610 See ICS Order, 28 FCC Rcd at 14109-10, para. 3.
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h. Truth-in-Billing Rules

522. We also find the section 10(a) criteria met and forbear from applying our truth-in-billing 
rules insofar as they are triggered by our classification of broadband Internet access service here.1611  The 
core broadband Internet access requirements, including the requirement of just and reasonable conduct 
under section 201(b), will provide important protections in this context even without specific rules.1612  
Moreover, even advocates of such protections observe that this “may require further examination by the 
Commission,” and do not actually propose that the current truth-in-billing rules immediately apply in 
practice, instead recommending that the Commission “temporarily stay these rules [and] implement 
interim provisions.”1613  They do not explain what such interim provisions should be, however, and as we 
explain below we are not persuaded that a stay or time-limited forbearance provides advantages relative 
to the approach we adopt here.1614  Consequently, as in our analysis above, we are not persuaded that our 
truth-in-billing rules are necessary for purposes of sections 10(a)(1) and (a)(2), particularly given the 
availability of the core broadband Internet access service requirements.1615  Likewise, as above, under the 
tailored regulatory approach we find warranted here, informed by our responsibilities under section 706, 
we conclude that forbearance is in the public interest under section 10(a)(3).1616  

i. Roaming-Related Provisions and Regulations

523. We find section 10(a) met for purposes of granting certain conditional forbearance from 
roaming regulations.  We recognize that the reclassification decisions elsewhere in this Order potentially 
alter the scope of an MBIAS provider’s roaming obligations.  The Commission has previously established 
two different regimes to govern the roaming obligations of commercial mobile providers.  The first 
regime, established in 2007 pursuant to authority under sections 201 and 202 of the Act, imposes 
obligations to provide automatic roaming on CMRS carriers that “offer real-time, two-way switched voice 
or data service that is interconnected with the public switched network and utilizes an in-network 
switching facility.”1617  Such carriers were required, on reasonable request, to provide automatic roaming 
on reasonable and not unreasonably discriminatory terms and conditions.1618  

524. Because this regime did not extend to data services that were not at that time classified as 
CMRS,1619 the Commission adopted another roaming regime in 2011 under its Title III authority, 
applicable to “commercial mobile data services,” which were defined to include all those commercial 

1611 See, e.g., Public Knowledge Dec. 19, 2014 Ex Parte Letter at 21 & n.97.
1612 The Commission has previously noted the availability of section 201(b)’s protections outside the scope of the 
truth-in-billing rules.  See, e.g., Empowering Consumers To Prevent and Detect Billing For Unauthorized Charges 
(“Cramming”); Consumer Information and Disclosure; Truth-in-Billing and Billing Format, CG Docket Nos. 11-
116, 09-158; CC Docket No. 98-170, Report and Order and Further Notice of Proposed Rulemaking, 27 FCC Rcd 
4436, 4455, para. 47 (2012) (“remind[ing] CMRS carriers that,” in addition to “those Truth-in-Billing rules that 
already apply to them” they “remain subject to section 201(b), . . .and to the Commission's enforcement authority”).
1613 Public Knowledge Dec. 19, 2014 Ex Parte Letter at 21.  
1614 See infra Section V.D.
1615 See supra paras. 495-496; Section V.C.2.a.
1616 See supra paras. 495-496; Section V.C.2.a.
1617 See 47 C.F.R. § 20.12(a)(2), (d).
1618 See 47 C.F.R. § 20.12(d).
1619 See Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers, WT Docket No. 
05-265, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 15817, 15837-38, para. 56 
(2007).
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mobile services that are not interconnected with the public switched network, including (under the 
definition of “public switched network” applicable at that time) MBIAS.1620  Under this data roaming 
provision, covered service providers were required to offer roaming arrangements to other such providers 
on commercially reasonable terms and conditions, subject to certain specified limits.1621  

525. Our determination herein to reclassify MBIAS as CMRS potentially affects the roaming 
obligations of MBIAS providers in two ways.  First, absent any action by the Commission to preserve 
data roaming obligations, the determination that MBIAS is an interconnected service would result in 
providers of MBIAS no longer being subject to the data roaming rule, which as noted above, applies only 
to non-interconnected services.  Second, the determination that MBIAS is CMRS potentially subjects 
MBIAS providers to the terms of the CMRS roaming rules.

526. We decide to retain for MBIAS, at this time, the roaming obligations that applied prior to 
reclassification of that service, consistent with our intent to proceed incrementally with regard to 
regulatory changes for MBIAS, and in the absence of significant comment in the instant record regarding 
the specific roaming requirements that should apply to MBIAS after reclassification.  We therefore 
forbear from the application of the CMRS roaming rule, section 20.12(d), to MBIAS providers, 
conditioned on such providers continuing to be subject to the obligations, process, and remedies under the 
data roaming rule codified in section 20.12(e).  That condition, coupled with the core broadband Internet 
access service requirements that remain, persuade us that the forborne-from rules are not necessary at this 
time for purposes of sections 10(a)(1) and (a)(2) and that such conditional forbearance is in the public 
interest under section 10(a)(3).1622  We commit, however, to commence in the near term a separate 
proceeding to revisit the data roaming obligations of MBIAS providers in light of our reclassification 
decisions today.  Such a proceeding will permit us to make an informed decision, based on a complete 
and focused record, on the proper scope of MBIAS providers’ roaming obligations after reclassification.  
Pending the outcome of that reexamination, MBIAS providers covered by our conditional forbearance 
continue to be subject to the obligations under the data roaming rule, and we will take any action 
necessary to enforce those obligations.  To ensure, however, that providers have certainty regarding their 
roaming obligations pending the outcome of the roaming proceeding, we further provide that 
determinations adopted in that proceeding will apply only prospectively, i.e. only to conduct occurring 
after the effective date of any rule changes.  The data roaming rule, rather than the automatic roaming rule 
or Title II, will govern conduct prior to any such changes.

j. Terminal Equipment Rules

527. We also determine under section 10(a) to forbear from applying certain terminal 
equipment rules to the extent that they would newly apply by virtue of the classification of broadband 
Internet access service.1623  Notably, our open Internet rules themselves prevent broadband Internet access 

1620 See Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and Other 
Providers of Mobile Data Services, WT Docket No. 05-265, Second Report and Order, 26 FCC Rcd 5411, 5411-12, 
paras. 1, 2 (2011); 47 C.F.R. §§ 20.3, 20.12(a)(3), 20.12(d).
1621 See 47 C.F.R. § 20.12(e).
1622 See supra paras. 495-496; Section V.C.2.a.
1623 Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 21.  While Full Service Network/TruConnect 
refer generally to our “Part 68” rules, that Part also includes our hearing aid compatibility rules, and as described 
above, the Commission’s existing hearing aid compatibility rules do not immediately impose new hearing aid 
compatibility requirements on mobile wireless broadband providers by virtue of the classification decisions in this 
Order, and we do not forbear from applying those rules or section 710 of the Act.  See supra Section V.C.1.b.  
Section 710 of the Act and our hearing aid compatibility rules thus are not encompassed by the discussion here.
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service providers from restricting the use of non-harmful devices,1624 subject to reasonable network 
management.1625  Consequently, as in our analysis above, we are not persuaded that the application of 
terminal equipment rules, insofar as they would newly apply to broadband Internet access service 
providers by virtue of our classification decision here, are necessary for purposes of sections 10(a)(1) and 
(a)(2), particularly given the availability of the core broadband Internet access service requirements, and 
in particular our bright-line rules.1626  Likewise, as above, under the tailored regulatory approach we find 
warranted here, informed by our responsibilities under section 706, we conclude that forbearance is in the 
public interest under section 10(a)(3).1627   

3. Other Provisions and Regulations 

528. Having discussed in detail here and above the analyses that persuade us to grant broad 
forbearance from Title II provisions to the extent of our section 10 authority, we conclude that the same 
analysis justifies forbearance from other provisions and regulations insofar as they would be triggered by 
the classification of broadband Internet access service in this Order.  In particular, beyond the Title II 
provisions and certain implementing rules discussed above, the classification of broadband Internet access 
service could give rise to obligations related to broadband providers’ provision of that service under Title 
III, Title VI and Commission rules.  

 First, certain provisions of Titles III and VI1628 and Commission rules1629 associated with those Titles 
or the provisions of Title II from which we forbear may apply by their terms to providers classified in 
particular ways.1630  As to this first category of requirements, and except as to the core broadband 

1624 See supra Section III.C.1.
1625 See supra Section III.D.4.  Insofar as any Part 68 rules subject to forbearance here also permitted carriers to take 
steps to protect their networks, we expect that such steps also would constitute reasonable network management 
under our open Internet rules.
1626 See supra paras. 495-496; Section V.C.2.a.
1627 See supra paras. 495-496; Section V.C.2.a.
1628 The Commission has forborne from provision of Title II and from Commission rules on many instances in the 
past.  However, nothing in the language of section 10 categorically limits the scope of Commission forbearance only 
to the provisions of Title II, see generally 47 U.S.C. § 160, and although it has been less common for the 
Commission to forbear from provisions of Title III and VI, it has done so at times.  See, e.g., FCBA Forbearance 
Order, 13 FCC Rcd 6293 (granting certain forbearance from section 310(d) under section 10 of the Act); Petition for 
Declaratory Ruling to Clarify 47 U.S.C. § 572 in the Context of Transactions Between Competitive Local Exchange 
Carriers and Cable Operators; Conditional Petition for Forbearance From Section 652 of the Communications Act 
for Transactions Between Competitive Local Exchange Carriers and Cable Operators, 27 FCC Rcd 11532 (2012) 
(granting certain forbearance from section 652 under section 10 of the Act).
1629 For clarity, we note that by “rules” we mean both codified and uncodified rules.  In addition, by “associated” 
Commission rules, we mean rules implementing requirements or substantive Commission jurisdiction under 
provisions in Title II, III, and/or VI of the Act from which we forbear.  
1630 The Order’s classification of broadband Internet access service could trigger requirements that apply by their 
terms to “common carriers,” “telecommunications carriers,” “providers” of common carrier or telecommunications 
services, or “providers” of CMRS or commercial mobile services.  Similarly, other provisions of the Act and 
Commission rules may impose requirements on entities predicated on the entities’ classification as a “common 
carrier,” “telecommunications carrier,” “provider” of common carrier or telecommunications service, or “provider” 
of CMRS or commercial mobile service without being framed in those terms.  As illustrative examples, see, e.g., 47 
C.F.R. § 61.3(ss) (defining a “tariff” as “[s]chedules of rates and regulations filed by common carriers”); 47 C.F.R. § 
64.2101 (“covered provider” defined to include, for example, “a local exchange carrier as defined in § 64.4001(e), 

(continued….)
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Internet access service requirements, we forbear from any such provisions and regulations to the full 
extent of our authority under section 10, but only insofar as a broadband provider falls within those 
categories or provider classifications by virtue of its provision of broadband Internet access service, 
but not insofar as those entities fall within those categories of classifications by virtue of other 
services they provide.

 Second, certain provisions of Titles III and VI and Commission rules associated with those Titles or 
the provisions of Title II from which we forbear may apply by their terms to services classified in 
particular ways.1631  Regarding this second category of requirements (to the extent not already covered 
by the first category, above), and except as to the core broadband Internet access service 
requirements, we forbear from any such provisions and regulations to the full extent of our authority 
under section 10 specifically with respect to broadband Internet access service, but do not forbear 
from these requirements as to any other services (if any) that broadband providers offer that are 
subject to these requirements.

 Third, while commenters do not appear to have identified such rules, there potentially could be other 
Commission rules for which our underlying authority derives from provisions of the Act all of which 
we forbear from under the first two categories of requirements identified above, or under our Title II 
forbearance discussed above, but which are not already subject to that identified scope of forbearance.  
To the extent not already identified in the first two categories of requirements above, and except as to 
the core broadband Internet access service requirements, we forbear to the full extent of our authority 
under section 10 from rules based entirely on our authority under provisions we forbear from under 
the first and second categories above (or for which the forborne-from provisions provide essential 
authority) insofar as the rules newly apply as a result of the classification of broadband Internet 
access service.

 Fourth, we include within the scope of our broad forbearance for broadband Internet access service 
any pre-existing rules with the primary focus of implementing the requirements and substantive 
Commission jurisdiction in sections 201 and/or 202, including forbearing from pre-existing  pricing, 
accounting, billing and recordkeeping rules.1632   As with the rules identified under the first and 
second categories above, we do not forbear insofar as a provider is subject to these rules by virtue of 
some other service it provides.

 Fifth, the classification of broadband Internet access service as a telecommunications service could 
trigger certain contributions to support mechanisms or fee payment requirements under the Act and 

an interexchange carrier as defined in § 64.4001(d), a provider of commercial mobile radio service as defined in § 
20.3 of this chapter . . .”).
1631 The classification of broadband Internet access service as a telecommunications service and, in the mobile 
context, also CMRS service under the Communications Act, thus could trigger any requirements that apply by their 
terms to “common carrier services,” “telecommunications services,” or “CMRS” or “commercial mobile” services.  
Similarly, other provisions of the Act and Commission rules may impose requirements on services predicated on a 
service’s classification as a “common carrier service,” “telecommunications service,” “CMRS” or “commercial 
mobile” service without being framed in those terms.  As an illustrative example, see, e.g., 47 C.F.R. § 64.708(i) 
(“operator services” are defined as certain interstate telecommunications services).
1632 This forbearance would not include rules implementing our substantive jurisdiction under provisions of the Act 
from which we do not forbear that merely cite or rely on sections 201 or 202 in some incidental way, such as by, for 
example, relying on the rulemaking authority provided in section 201(b).  Consistent with our discussions above, 
this category also does not include our open Internet rules.
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Commission rules, including some beyond those encompassed by the categories above.1633  Insofar as 
any provisions or regulations not already covered above would immediately require the payment of 
contributions or fees by virtue of the classification of broadband Internet access service (rather than 
merely providing Commission authority to assess such contributions or fees) they are included within 
the scope of our forbearance.  As under the first and second categories above, we do not forbear 
insofar as a provider is subject to these contribution or fee payments by virtue of some other service it 
provides.

Just as we found in our analysis of Title II provisions,1634 it is our predictive judgment that other 

protections—notably the core broadband Internet access service requirements—will be adequate to ensure 
just, reasonable, and nondiscriminatory conduct by providers of broadband Internet access service and to 
protect consumers for purposes of sections 10(a)(1) and (a)(2).  Further, informed by our responsibilities 
under section 706, we adopt an incremental regulatory approach that we find strikes the appropriate 
public interest balance under section 10(a)(3).  These collectively persuade us that forbearance for the 
additional categories of provisions and regulations above is justified to the extent of our section 10 
authority.

529. We further make clear that our approach to forbearance in this Order, which excludes 
certain categories of provisions and regulations, effectively addresses the concerns of a number of 
commenters regarding the scope of our forbearance.1635  First, we forbear here only to the extent of our 
authority under section 10 of the Act.  Section 10 provides that “the Commission shall forbear from 
applying any regulation or any provision of this chapter to a telecommunications carrier or 
telecommunications service, or class of telecommunications carriers or telecommunications services” if 
certain conditions are met.1636  Certain provisions or regulations do not fall within the categories of 
provisions of the Act or Commission regulations encompassed by that language because they are not 
applied to telecommunications carriers or telecommunications services, and we consequently do not 
forbear as to those provisions or regulations.1637

530. Second, we do not forbear from provisions or regulations that are not newly triggered by 
the classification of broadband Internet access service.  The 2014 Open Internet NPRM sought comment 
on possible forbearance premised on addressing the consequences that flowed from any classification 
decisions it might adopt.1638  Although some commenters include sweeping requests that we forbear from 
all of Title II or the like, in practice, they, too, appear focused on the consequences of classification 

1633 See, e.g., 47 C.F.R. Part 1, Subpart G (filing fees, regulatory fees).
1634 See generally supra Section V.C.2; see also, e.g., supra paras. 495-496; Section V.C.2.a.
1635 To the extent that any questions arise as to specific provisions or regulations in the future, we can address those 
as needed at that time.  We note in this regard that the Commission cannot impose a penalty for conduct in the 
absence of “fair notice of what is prohibited.”  FCC v. Fox Television Stations, 132 S. Ct. 2307, 2317 (2012).
1636 47 U.S.C. § 160.
1637 See, e.g.,  Forbearance from Applying Provisions of the Communications Act To Wireless Telecommunications 
Carriers, WT Docket No. 98-100, First Report and Order, 15 FCC Rcd 17414, 17427, para. 28 (2000) (holding that 
“the three-prong [section 10] forbearance test is inapplicable to UTC’s request because the Commission lacks 
forbearance authority over non-common carriers such as UTC,” where UTC had sought modification of 
Commission rules “to allow private microwave licensees to act as providers to other carriers”); FCBA Forbearance 
Order, 13 FCC Rcd at 6299, para. 9 (“licensees governed by these rule parts who do not meet the definition of 
‘telecommunications carrier’ (e.g., public safety and private microwave licensees) are beyond the scope of our 
section 10 forbearance authority, and therefore are not subject to the revised procedures established by this Order”).  
1638 See, e.g., 2014 Open Internet NPRM, 29 FCC Rcd at 5612-13, 5615-16 paras. 148, 153.
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decisions.1639  Nor do we find on the record here that the section 10 criteria met with respect to such 
forbearance, and in particular do not find it in the public interest, in the context of this item, to forbear 
with respect to requirements that already applied to broadband Internet access service and providers of 
that service prior to this Order.  Rather, broadband providers remain free to seek relief from such 
provisions or regulations through appropriate filings with the Commissions.1640

531. A number of commenters’ arguments are addressed on one or more of these grounds.1641  
For example, as to the first set of exclusions, we note that section 257 imposes certain obligations on the 
Commission without creating enforceable obligations that the Commission would apply to 
telecommunications carriers or telecommunications services,1642 so we do not forbear from applying those 
provisions.1643  For the same reasons, we do not forbear with respect to provisions insofar as they merely 
reserve state authority.1644 

532. We further note, for example, that the immunity from liability in section 230(c) applies to 
providers or users of an “interactive computer service,” and its application does not vary based on the 
classification of broadband Internet access service here.1645  Consequently, it is not covered by the scope 
of forbearance in this order.1646  We also note that the restrictions on obscene and illicit content in sections 
223 and 231(to the extent enforced)1647—as well as the associated limitations on liability—in many cases, 

1639 See, e.g., NCTA Jan. 15, 2015 Ex Parte Letter at 3 (arguing against “applying Title II to increase regulatory 
burdens on broadband providers”); Comcast Dec. 24, 2014 Ex Parte Letter at 13 (arguing that if the Commission 
reclassifies broadband Internet access service, “it should mitigate the associated” effect “as much as possible by 
coupling Title II reclassification with broad forbearance from all Title II restrictions and obligations”).
1640 See, e.g., 47 C.F.R. §§ 1.3, 1.53-1.59, 1.401.
1641 In addition to those discussed below, these considerations explain, for example, why we do not grant 
forbearance with respect to sections 303(b), 303(r) and 316, upon which we rely for authority for our open Internet 
rules.  See supra Section III.F.3.
1642 47 U.S.C. § 257.
1643 See, e.g., Public Knowledge Comments at 95.
1644 See, e.g., NARUC Comments at 14-15 (discussing, for example, state authority to perform ETC designations in 
section 214(e)(2) and reservations of certain state authority under section 253); Massachusetts  DTE Comments at 8 
n.4 (incorporating by reference Massachusetts DTE Reply, GN Docket No. 10-127 (filed Apr. 12, 2010) (also 
discussing, for example, reservation of state pole attachment authority under section 224(c) and the reservation of 
state authority in section 261)).  
1645 47 U.S.C. § 230(c).
1646 See, e.g., NCTA Dec. 23, 2014 Ex Parte Letter at 21 (arguing that the Commission should not forbear with 
respect to “immunity from publisher-related liability” under section 230, which “has nothing to do with common-
carrier regulation”).
1647 We note that many of the relevant provisions in these sections stem from the Child Online Protection Act 
(COPA), which federal courts have enjoined from being enforced.  COPA amended the Communications Act by 
adding sections 230(d) and 231 and amending parts of sections 223(h)(2) and 230(d)–(f).  See Child Online 
Protection Act, Pub. L. No. 105-277, §§ 1401–05, 112 Stat. 2681-736–2681-741 (1998).  After COPA reached the 
Supreme Court twice, a federal court held that COPA is unconstitutional and placed a permanent injunction against 
its enforcement.  The decision was affirmed on appeal, and petition for writ of certiorari has been denied.  See ACLU  
v. Reno, 31 F. Supp.2d 473 (E.D. Pa. 1999) (enjoining the enforcement of the Act), aff’d, 217 F.3d 162 (3rd Cir. 
2000), vacated and remanded, Ashcroft v. ACLU, 535 U.S. 564 (2002) (finding that the Act’s reference to 
contemporary community standards on its own does not render it unconstitutional and the 3rd Circuit must consider 
additional matters), aff’d, ACLU v. Ashcroft, 322 F.3d 240 (3rd Cir. 2003), aff’d and remanded, Ashcroft v. ACLU, 
542 U.S. 656 (2004) (instructing that the district court should update the factual record and take into account current, 
applicable technologies); ACLU v. Gonzales, 478 F. Supp.2d 775 (E.D. Pa 2007) (entering a permanent injunction 

(continued….)
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do not vary with the classification decisions in this Order, and thus likewise are not encompassed by the 
forbearance in this Order.1648  To the extent that certain of these provisions would benefit broadband 
providers and could instead be viewed as provisions that are newly applied to broadband providers by 
virtue of the classification decisions in this Order, it would better promote broadband deployment, and 
thus better serve the public interest, if we continue to apply those provisions.1649  We thus find that such 
forbearance would not be in the public interest under section 10(a)(3).1650  

533. Some commenters also advocate that the Commission not forbear from applying “the 
provisions of the Communications Assistan[ce] for Law Enforcement Act under Section 229.”1651   
Section 229(a)–(d) direct the Commission to adopt rules implementing the requirements of CALEA and 
authorize the Commission to investigate and enforce those rules.1652  Section 229(e) enables providers to 
recover certain costs of CALEA compliance.1653   Section 229 is not, by its terms, limited to 
“telecommunications services” as defined by the Communication Act, and CALEA obligations already 
apply to broadband Internet access service.1654    Thus, in carrying out section 229, the Commission’s role 
already extended to broadband Internet service, and all telecommunications carriers subject to CALEA 
are already required to comply with all Commission rules adopted pursuant to section 229.1655  Declining 

against enforcement of the Act after holding that it is facially unconstitutional), aff’d, ACLU v. Mukasey, 534 F.3d 
181 (3rd Cir. 2008), cert. denied, 129 S. Ct. 1032 (2009).  The Communications Decency Act (CDA) (Pub. L. No. 
104-104, §§ 501–02, 110 Stat. 56, 133–36), which amended section 223 of the Communications Act, has also been 
overturned in part, by the Supreme Court.  See Reno v. ACLU, 521 U.S. 844 (1997).  However, the constitutionally 
offensive parts of the CDA were amended by the PROTECT Act, which is still good law.  See Prosecutorial 
Remedies and Tools against the Exploitation of Children Today (PROTECT) Act, Pub. L. No. 108-21, § 603, 117 
Stat. 650, 687 (2003).
1648 47 U.S.C. §§ 223, 231.  As a narrow exception to this general conclusion, section 223(c)(1) conceivably could 
be newly applied to broadband providers by virtue of the classification decisions in this Order.  47 U.S.C. § 
223(c)(1).  No commenter meaningfully argues that the Commission should apply this provision to broadband 
providers, and that fact, coupled with the other protections that remain, persuade us that, insofar as the Commission 
would apply this provision, such application is not necessary for purposes of sections 10(a)(1) and (a)(2).  Likewise, 
consistent with the tailored regulatory approach adopted in this Order, we find it in the public interest under section 
10(a)(3) to forbear insofar as the Commission otherwise would newly apply that provision to a broadband provider 
as a result of this Order.
1649 As examples of such provisions in Title II, see, e.g., 47 U.S.C. § 223 (provisions limiting or establishing 
defenses for liability under that section), 47 U.S.C. § 231(provisions limiting or establishing defenses for liability 
under that section), 47 U.S.C. § 253 (authorizing preemption of state or local requirements restricting the provision 
of telecommunications services).  
1650 47 U.S.C. § 160(a)(3).
1651 COMPTEL Comments at 22-23.
1652 47 U.S.C. § 229(a)-(d).
1653 47 U.S.C. § 229(e).
1654 See generally Communications Assistance for Law Enforcement Act and Broadband Access and Services,  First 
Report and Order and Further Notice of Proposed Rulemaking, 20 FCC Rcd 14989 (2005).
1655 See Communications Assistance for Law Enforcement Act, ET Docket No. 04-295, RM-10865, Second Report 
and Order and Memorandum Opinion and Order, 21 FCC Rcd 5360, 5394-95, para. 75 (2006) (2006 CALEA 
Order); see also Communications Assistance for Law Enforcement Act, CC Docket No. 97-213, Report and Order, 
14 FCC Rcd 4151, 4159, para. 20 (1999) (“[W]e find that the regulations we prescribe herein apply to all 
telecommunications carriers as that term is defined in section 102(8) of CALEA.”).  While the Commission 
previously has suggested that section 229(b) applies only to common carriers under the Communications Act, see 

(continued….)
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to forbear from applying section 229 and our associated rules is consistent with the overall approach, 
discussed above, of focusing on addressing newly-arising requirements flowing from our classification 
decision, and thus is in the public interest.  Given that CALEA’s statutory obligations will apply 
regardless of any forbearance granted by the Commission under the Communications Act,1656 and given 
the lack of any substantial argument in the record in favor of forbearance from section 229, we conclude 
that maintaining the Commission’s existing rulemaking and oversight role as established by section 229 
better advances the public interest.  As services and technologies evolve over time, CALEA 
implementation will need to evolve as well.  Section 229 establishes a rulemaking and oversight role for 
the Commission that helps enable those future changes.  If we were to forbear from section 229 (assuming 
arguendo that we could find the forbearance standard to be satisfied), we thus would frustrate the ability 
of CALEA implementation to evolve with technology, an outcome that we find fundamentally 
inconsistent with the continued applicability of CALEA itself and therefore with the public interest.

534. We also do not forbear from certain rules governing the wireless licensing process.  First, 
our rules require applicants for licenses under our flexible use rules to designate the regulatory status of 
proposed services (i.e., common carrier, non-common carrier, or both) in the initial license application, 
and make subsequent amendment to the designation, as necessary.1657  With regard to these rules, we find 
that forbearance of the regulatory status designation would result in inaccurate license information and 
therefore is not warranted.  In particular, we conclude that such forbearance would be contrary to the 
public interest under section 10(a)(3).

535. Second, sections 1.933 and 1.939 of our rules, 47 C.F.R. §§ 1.933, 1.939, implementing 
sections 309(b) and (d)(1) of the Act, 47 U.S.C. § 309(b), (d)(1), set out processes for license applications 
for authorization, major modification, major amendment, substantial assignment, or transfer.  
Applications that involve, in whole or in part, licenses to be used for “Wireless Telecommunications 
Services,” as defined in section 1.907 of our rules, are subject to a public notice process providing 
opportunity for petitions to deny, but applications that involve only “Private Wireless Services,” as 
defined in section 1.907 of our rules are not subject to that process.  

536. With regard to these rules, we find that reclassification is unlikely to trigger a different 
process under these rules, for two reasons.  We note that mobile BIAS today is being provided using 
licenses that are governed under our flexible use rules (i.e., under Parts 20, 22, 24, 26, and 27) and that 
are being used as well to provide services, such as mobile voice, already provided as CMRS.1658  Thus, 
these applications have been subject to these provisions because they have also been used to provide 
CMRS services.  To the extent applicants seek licenses for reclassified service under other parts, such as 
Part 101, or are otherwise not covered by the above reasoning, we find that forbearance from these 
procedures is not warranted, as the public notice process requirements are important to ensure that 
common carrier licensing serves the public interest.  Accordingly, we do not find forbearance from 
applying these rules in the public interest under section 10(a)(3), and thus we do not forbear from 
application of section 309(b) and (d)(1) of the Act, or from rules 1.931, 1.933, 1.939, 22.1110, and 27.10.  

2006 CALEA Order, 21 FCC Rcd at 5389, para. 66, the Commission has consistently applied CALEA’s definition to 
all of its CALEA rules.
1656 Under section 10, the Commission can forbear from applying certain provisions of the Communications Act 
when the relevant section 10(a) criteria are met, but CALEA is not itself part of the Communications Act.
1657 See 47 C.F.R. §§ 22.1110, 27.10.  
1658 See 47 C.F.R. § 1.907.  
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D. Potential Objections to Our General Approach to Forbearance For Broadband 
Internet Access Service 

537. While we address above specific arguments against forbearance as to particular 
provisions or requirements, we note that we also reject certain overarching concerns about our 
forbearance decision here.  For one, we grant substantial forbearance in this item, rather than deferring 
such forbearance decisions to future proceedings.1659  We are able to conclude on this record that the 
section 10(a) criteria are met with respect to the forbearance we grant, and taking such action here enables 
us to strike the right regulatory and deregulatory balance regarding broadband Internet access service, as 
discussed above.  Under these circumstances we reject arguments that we should defer forbearance to 
future proceedings.1660  Likewise, given our finding that the section 10(a) criteria are met for the 
forbearance adopted here, we reject generalized arguments that the scope of forbearance here should be 
the same as that historically granted in the CMRS context.1661  We conclude that such overarching claims 
do not address distinguishing factors here, including our decision that it is in the public interest to proceed 
incrementally given the regulatory experience of the near-term past coupled with the Commission’s 
responsibilities under section 706 of the 1996 Act, as discussed above.1662  Further, because we grant 
substantial forbearance in this Order rather than deferring those issues to a future proceeding, we also 
reject concerns that the process of obtaining forbearance will be burdensome or uncertain, insofar as they 
are based on a presumption that such relief only would be granted via subsequent proceedings.1663 

538. Nor are we persuaded by arguments that the adoption of interim rules or the stay of all 
but certain rules should be used in lieu of forbearance, since those arguments do not explain in 
meaningful detail what specific interim rules would be adopted or the scope of what rules would be 
excluded from any stay, nor how, absent forbearance, interim rules or a stay by the Commission could 
address requirements imposed by the Act, rather than merely by Commission regulation.1664   To the 
extent that commenters’ arguments instead advocate that forbearance should be interim or 
time-limited,1665 under today’s approach, we retain adequate authority to modify our regulatory approach 

1659 See, e.g., EFF Comments at 16-17 (The Commission’s “forbearance analysis should specifically address all 
relevant Title II obligations, so as to avoid an explosion of forbearance petitions.”).
1660 See, e.g., Public Knowledge et al. Comments at 95-97; Vimeo Reply at 15 n.46.  Bare assertions that the record 
here is inadequate to justify forbearance from certain provisions from which we forbear above similarly are too 
conclusory to warrant deferring a decision to a future proceeding.  See, e.g., Letter from Mark Cooper, Director of 
Research, Consumer Federation of America, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 1-2 
(filed Jan. 7, 2015). 
1661 See, e.g., Letter from Harold Feld, et al., Public Knowledge, to Marlene H. Dortch, Secretary, FCC, GN Docket 
No. 14-28, at 20-21 (filed Dec. 19, 2014) (Public Knowledge Dec. 19, 2014 Ex Parte Letter).  
1662 See generally supra paras. 495-496; Section V.C.2.a.
1663 See, e.g., ITIF Comments at 11; Mercatus Center Reply at 12; NetCompetition Reply at 3.  The posture  here is 
distinguishable from the circumstances underlying the Brand X case, where a court had classified cable modem 
service as a telecommunications service without simultaneous forbearance of the sort we adopt here, and thus we 
reject arguments seeking to rely on court filings there.  See, e.g., Cox Reply at 10 & n.36 (quoting Petition for a Writ 
of Certiorari by U.S. Dept. of Justice and FCC, FCC v. Brand X Internet Servs., No. 04-281, at 25-26 (Aug. 27, 
2004) (among other things, stating “[f]orbearance proceedings would be time-consuming and hotly contested . . . 
”).)); Comcast Reply at 14-15 (similar).
1664 See, e.g., Public Knowledge Comments at 95-97; Public Knowledge Dec. 19, 2014 Ex Parte Letter at 21-22; 
Letter from Marvin Ammori to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-28, at 5 (filed Dec. 19, 
2014) (Ammori Dec. 19, 2014 Ex Parte Letter).
1665 See, e.g., Public Knowledge Dec. 19, 2014 Ex Parte Letter at 22.
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in the future, should circumstances warrant.  We thus are not persuaded that there is any material, 
incremental advantage or benefit to adopting forbearance on an interim or time-limited basis.  

539. We also reject claims that the Commission cannot grant forbearance here because it did 
not provide adequate notice and an opportunity for comment.1666  We need not and do not address here 
whether forbearance is, in all cases, informal rulemaking, because in this instance we have, in fact, 
proceeded via rulemaking and provided sufficient notice and an opportunity to comment in that regard.1667  
Section 553(b) and (c) of the APA requires agencies to give public notice of a proposed rulemaking that 
includes “either the terms or substance of the proposed rule or a description of the subjects and issues 
involved” and to give interested parties an opportunity to submit comments on the proposal.1668  The 
notice “need not specify every precise proposal which [the agency] may ultimately adopt as a rule”; it 
need only “be sufficient to fairly apprise interested parties of the issues involved.”1669  Moreover, the 
APA’s notice requirements are satisfied where the final rule is a “logical outgrowth” of the actions 
proposed.1670  As long as parties should have anticipated that the rule ultimately adopted was possible, it 
is considered a “logical outgrowth” of the original proposal, and there is no violation of the APA’s notice 
requirements.1671  

1666 See, e.g., Letter from Daniel Berninger, founder, VCXC, et al., to Marlene H. Dortch, Secretary, FCC, GN 
Docket No. 14-28, at 5 (filed Jan. 22, 2015); Full Service Network/TruConnect Feb. 3, 2015 Ex Parte Letter at 6-11.  
As discussed above, we also reject other asserted APA violations.  See supra Section V.A.
1667 As noted above, a recent court case, seemingly in dicta, suggested that forbearance is informal rulemaking, 
while the Commission has not expressly resolved that question.  Compare Verizon v. FCC, 770 F.3d 961, 966-67 
(D.C. Cir. 2014) with, e.g., Petition To Establish Procedural Requirements To Govern Proceedings For 
Forbearance Under Section 10 Of The Communications Act Of 1934, As Amended, WC Docket No. 07-267, Report 
and Order, 24 FCC Rcd 9543, 9554, para. 19 n.72, para. 20 (2009).  We need not and do not address that broader 
question here.
1668 5 U.S.C. §§ 553(b)-(c).
1669 Nuvio Corp. v. FCC, 473 F.3d 302, 310 (D.C. Cir. 2006) (citing Action for Children’s Television v. FCC, 564 
F.2d 458, 470 (D.C. Cir. 1977) (internal quotation marks and citations omitted)).
1670 See PSC of DC v. FCC, 906 F.2d 713, 717 (D.C. Cir. 1990).
1671 See Northeast Maryland Waste Disposal Authority v. EPA, 358 F.3d 936, 951-52 (D.C. Cir. 2004) (discussing 
APA notice requirements and the “logical outgrowth” test).  The Commission has acknowledged this standard in the 
past, even if using slightly different wording to the same effect.  See, e.g., Rural Call Completion, WC Docket No. 
13-39, Order on Reconsideration, 29 FCC Rcd 14026, 14036, para. 26 (2014) (“As long as parties could have 
anticipated that the rule ultimately adopted was possible, it is considered a ‘logical outgrowth’ of the original 
proposal, and there is no violation of the APA’s notice requirements.”).
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540. Those notice standards are satisfied with respect to the forbearance adopted here.  The 
2014 Open Internet NPRM observed:

If the Commission were to reclassify broadband Internet access service as described above or 
classify a separate broadband service provided to edge providers as a “telecommunications 
service,” such a service would then be subject to all of the requirements of the Act and 
Commission rules that would flow from the classification of a service as a telecommunications 
service or a common carrier service.1672

Citing section 10 of the Act, the Commission then sought comment “on the extent to which forbearance 
from certain provisions of the Act or our rules would be justified” should the Commission adopt such an 
approach “in order to strike the right balance between minimizing the regulatory burden on providers and 
ensuring that the public interest is served.”1673  “For mobile broadband services,” the Commission also 
sought “comment on the extent to which forbearance should apply, if the Commission were to classify 
mobile broadband Internet access service as a CMRS service subject to Title II.”1674  Collectively, the 
Commission thus provided notice of possible forbearance as to any provision of the Act or Commission 
rules triggered by the classification of broadband Internet access service of the sort we adopt in this 
Order.1675  The forbearance we grant here from applying certain provisions and regulations newly 
triggered by our classification decisions in order to strike the right regulatory balance for broadband 
Internet access services consistent with the objective of preserving and protecting Internet openness is 
squarely within that scope of notice provided by the 2014 Open Internet NPRM.

541. We also view as misguided complaints about the potential for our forbearance decisions 
to be challenged in court or reversed in the future by the Commission.1676  Having concluded that 
broadband Internet access service is a telecommunications service,1677 certain legal consequences under 
the Act flow from that by default.  We grant in this order the substantial forbearance from those provision 
and other Commission regulations to the extent that we find warranted at this time under the section 10 

1672 2014 Open Internet NPRM, 29 FCC Rcd at 5615-16, para. 153.
1673 Id.  The Commission further sought comment on “which provisions should be exempt from forbearance and 
which should receive it” based on whether such action would “protect and promote Internet openness.”  Id. at 5616, 
para. 154.  These are the factors that the Commission did, in fact, use in evaluating the section 10(a) criteria and 
deciding whether and how much forbearance to grant here.  See generally supra Sections V.A-C.  We thus disagree 
with the dissent’s suggestion that the notice provided by the Commission was inadequate in this regard.  See Pai 
Dissent at 27-28.
1674 Id. at 5616, para. 155.
1675 See also, e.g., id. at 5612-13, para. 148 (“For either of these [classification] possibilities, we seek comment on 
whether and how the Commission should exercise its authority under section 10 (or section 332(c)(1) for mobile 
services) to forbear from specific obligations under the Act and Commission rules that would flow from the 
classification of a service as telecommunications service.”).  Within that scope, the Commission also sought more 
detailed comment on specific aspects of the possible forbearance it might adopt, discussing similar questions raised 
in the 2010 Broadband Classification NOI, particular statutory provisions from which the Commission might not 
forbear, and particular approaches the Commission might use to evaluating forbearance.  Id. at 5616, para. 154.  
Moreover, as discussed in the preceding sections above, the 2014 Open Internet NPRM yielded a robust record 
regarding forbearance.
1676 See, e.g., AT&T Comments at 67; Cox Comments at 35-36; Ericsson Comments at 11- 12; Comcast Reply at 
14-17; Cox Reply at 10-11.
1677 See supra Section IV.
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framework.  We thereby provide broadband providers significant regulatory certainty.1678  We thus are not 
persuaded to alter our approach to forbearance based on these arguments.

542. We recognize that in our approach to forbearance for broadband Internet access service 
above, we are not first exhaustively determining provision-by-provision and regulation-by-regulation 
whether and how particular provisions and rules apply to this service.  The Commission has broad 
discretion whether to issue a declaratory ruling, which is what would be entailed by such an 
undertaking.1679  We exercise our discretion not to do so here, except to the limited extent necessary to 
address arguments in the record regarding specific requirements.1680  For one, the Commission need not 
resolve whether or how a provision or regulation applies before evaluating the section 10(a) criteria—
rather, it can conduct that evaluation and, if warranted, grant forbearance within the scope of its section 
10 authority assuming arguendo that the provisions or regulations apply.1681  In addition, as discussed in 
greater detail above, the Commission is proceeding incrementally here.1682 As the D.C. Circuit has 
recognized, within the statutory framework that Congress established, the Commission “possesses 
significant, albeit not unfettered, authority and discretion to settle on the best regulatory or deregulatory 
approach to broadband.”1683  Thus, to achieve the balance of regulatory and deregulatory policies adopted 
here for broadband Internet access service, we need not—and thus do not—first resolve potentially 
complex and/or disputed interpretations and applications of the Act and Commission rules that could 
create precedent with unanticipated consequences for other services beyond the scope of this proceeding, 

1678 Perfect regulatory certainty would not be feasible under any classification.  For example, even just as to rules 
adopted under section 706 of the 1996 Act parties theoretically could raise judicial challenges as to the adequacy of 
the Commission’s rules in meeting the objectives of section 706 and a future Commission likewise might elect to 
modify those rules.
1679 See Yale Broadcasting Co. v. FCC, 478 F.2d 594, 602 (D.C. Cir. 1973); 5 U.S.C. § 554(e); 47 C.F.R. § 1.2(a).
1680 See, e.g., Vonage Reply at 32 (“Rather than debate each individual section of Title II in its forbearance analysis, 
the Commission could limit its Title II authority to those provisions necessary to adopt and enforce Open Internet 
rules and forbear from applying all other provisions and rules under Title II that do not bear on the Open Internet 
rules originally codified in 2010.”).
1681 See, e.g., AT&T v. FCC, 452 F.3d 830, 836-37 (D.C. Cir. 2006) (“the Commission may not refuse to consider a 
petition’s merits solely because the petition seeks forbearance from uncertain or hypothetical regulatory 
obligations”); Broadband Classification NOI, 25 FCC Rcd at 7896, para. 70 n.187 (“Section 10 allows the 
Commission to consider forbearance from requirements that do not currently apply or may not apply even in the 
absence of forbearance.”); Feature Group IP Petition for Forbearance From Section 251(g) of the Communications 
Act and Sections 51.701(b)(1) and 69.5(b) of the Commission's Rules, WC Docket No. 07-256, Order on 
Reconsideration, 25 FCC Rcd 8867, 8874, para. 12 & n.43 (2010) (rejecting arguments that the Commission should 
have clarified whether certain requirements applied before addressing a forbearance request, and further rejecting 
the claim that this approach was in consistent with AT&T v. FCC, explaining instead that “[i]n AT&T v. FCC, the 
Court of Appeals for the District of Columbia Circuit faulted the Commission for failing to conduct the statutory 
analysis required by section 10 of the Act,” while “[h]ere, by contrast, the Commission conducted the requisite 
analysis and concluded that the statutory forbearance criteria were not met”); Feature Group IP Petition for 
Forbearance From Section 251(g) of the Communications Act and Sections 51.701(b)(1) and 69.5(b) of the 
Commission’s Rules, WC Docket No. 07-256, Memorandum Opinion and Order, 24 FCC Rcd 1571, 1574, para. 6 
(2009) (“For the purposes of conducting our analysis of this petition, we assume, arguendo, that the foundation of 
Feature Group IP’s petition is valid.  That is, we assume that section 251(g), the exception clause in section 
51.701(b)(1), and section 69.5(b) of the Commission’s rules apply to voice-embedded Internet communications, 
with the effect that at least in some circumstances, LECs may receive access charges.”).
1682 See supra paras. 495-496; Section V.C.2.a.
1683 Ad Hoc, 572 F.3d at 906-07.  
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and which would not alter the ultimate regulatory outcome in this Order in any event.1684

VI. CONSTITUTIONAL CONSIDERATIONS

543. The actions we take today are fully consistent with the Constitution.  Some commenters 
contend that the open Internet rules burden broadband providers’ First Amendment rights and effect 
uncompensated takings of private property under the Fifth Amendment.  We examine these arguments 
below and find them unfounded. 

A. First Amendment

1. Free Speech Rights

544. The rules we adopt today do not curtail broadband providers’ free speech rights.  When 
engaged in broadband Internet access services, broadband providers are not speakers, but rather serve as 
conduits for the speech of others.  The manner in which broadband providers operate their networks does 
not rise to the level of speech protected by the First Amendment.  As telecommunications services, 
broadband Internet access services, by definition, involve transmission of network users’ speech without 
change in form or content, so open Internet rules do not implicate providers’ free speech rights.  And even 
if broadband providers were considered speakers with respect to these services, the rules we adopt today 
are tailored to an important government interest—protecting and promoting the open Internet and the 
virtuous cycle of broadband deployment—so as to ensure they would survive intermediate scrutiny.  

545. This is not to say that we are indifferent to matters of free speech on the Internet.  To the 
contrary, our rules serve First Amendment interests of the highest order, promoting “the widest possible 
dissemination of information from diverse and antagonistic sources” and “assuring that the public has 
access to a multiplicity of information sources” by preserving an open Internet.1685  We merely 
acknowledge that the free speech interests we advance today do not inhere in broadband providers with 
respect to their provision of broadband Internet access services.

546. Some commenters contend that because broadband providers distribute their own and 
third-party content to customers, rules that govern the transmission of Internet content over broadband 
networks violate their free speech rights.1686  CenturyLink and others compare the operation of broadband 
Internet access service to “requiring a cable operator to carry all broadcast stations,” and contend that the 
rules adopted today “displace access service providers’ editorial control over their networks” which 
would otherwise constitute protected speech under the First Amendment.1687  Other commenters respond 
that broadband providers are not engaged in speech when providing broadband Internet access services, 
so they are not entitled to First Amendment protections in their operation of these services.1688  Consistent 
with our determination in the 2010 Open Internet Order,1689 we find that when broadband providers offer 
broadband Internet access services, they act as conduits for the speech of others, not as speakers 
themselves.

1684 As noted earlier in this paragraph, we assume arguendo that these provisions apply and nonetheless find 
forbearance warranted as discussed above.  
1685 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 663 (1994) (Turner I).
1686 CenturyLink Comments at 61–64; Verizon Comments at 67; Free State Reply at 20.
1687 CenturyLink Comments at 63–64; see also Verizon Comments at 67.  CenturyLink also argues that broadband 
Internet access service is comparable to requiring a “parade organizer to admit all applicants on a lottery basis” and 
“a newspaper to carry replies to its editorials.”  CenturyLink Comments at 64. 
1688 CDT Comments at 28–30; Barbara Cherry Reply at 21. 
1689 2010 Open Internet Order, 25 FCC Rcd at 17982, para. 141.
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547. Claiming free speech protections under the First Amendment necessarily involves 
demonstrating status as a speaker—absent speech, such rights do not attach.  In determining the limits of 
the First Amendment’s protections for courses of conduct, the Supreme Court has “extended First 
Amendment protections only to conduct that is inherently expressive.”1690  To determine whether an 
actor’s conduct possesses “sufficient communicative elements to bring the First Amendment into play,” 
the Supreme Court has asked whether “[a]n intent to convey a particularized message was present and 
[whether] the likelihood was great that the message would be understood by those who viewed it.”1691  

548. Broadband providers’ conduct with respect to broadband Internet access services does 
not satisfy this test, and analogies to other forms of media are unavailing.  CenturyLink and others 
compare their provision of broadband service to the operation of a cable television system, and point out 
that the Supreme Court has determined that cable programmers and cable operators engage in editorial 
discretion protected by the First Amendment.1692  As a factual matter, broadband Internet access services 
are nothing like the cable service at issue in Turner I.  In finding that cable programmers and cable 
operators are entitled to First Amendment protection, the Turner I court began with the uncontested 
assertion that “cable programmers and operators engage in and transmit speech, and they are entitled to 
the protection of the speech and press provisions of the First Amendment.”1693  The court went on to 
explain that “cable programmers and operators ‘see[k] to communicate messages on a wide variety of 
topics and in a wide variety of formats’” through “original programming or by exercising editorial 
discretion over which stations or programs to include in its repertoire.”1694  Cable operators thus engage in 
protected speech when they both engage in and transmit speech with the intent to convey a message 
either through their own programming directly or through contracting with other programmers for 
placement in a cable package.  

549. Broadband providers, however, display no such intent to convey a message in their 
provision of broadband Internet access services—they do not engage in speech themselves but serve as a 
conduit for the speech of others.  The record reflects that broadband providers exercise little control over 
the content which users access on the Internet.1695  Broadband providers represent that their services allow 
Internet end users to access all or substantially all content on the Internet, without alteration, blocking, or 

1690 Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47, 66 (2006); see also United States v. 
O’Brien, 391 U.S. 367, 376 (1968) (“We cannot accept the view that an apparently limitless variety of conduct can 
be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express an idea.”).
1691 Texas v. Johnson, 491 U.S. 397, 404 (1989) (quoting Spence v. Washington, 418 U.S. 405, 410-11 (1974) (per 
curiam)).
1692 CenturyLink Comments at 62–64; Verizon Comments at 67.
1693 Turner I, 512 U.S. at 636.
1694 Id. at 636 (alteration in original) (citation omitted).  Likewise, while a newspaper publisher chooses which 
material to publish, broadband providers facilitate access to all or substantially all Internet endpoints.  See Miami 
Herald Publishing Co. v. Tornillo, 418 U.S. 241, 257 (1974) (“A newspaper is more than a passive receptacle or 
conduit for news, comment, and advertising.  The choice of material to go into a newspaper, and the decisions made 
as to limitations on the size and content of the paper, . . . constitute the exercise of editorial control and judgment.” 
(quoting New York Times v. Sullivan, 376 U.S. 254, 279 (1964)).  In contrast, broadband Internet access services 
more closely resemble the “conduit for news, comment, and advertising” from which the Court distinguishes 
newspaper publishing.  See id. at 258.
1695 Verizon Comments at 3; CenturyLink Comments at 15; Charter Comments at 31. 
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editorial intervention.1696  End users, in turn, expect that they can obtain access to all content available on 
the Internet, without the editorial intervention of their broadband provider.1697  While these characteristics 
certainly involve transmission of others’ speech, the accessed speech is not edited or controlled by the 
broadband provider but is directed by the end user.1698  In providing these services, then, broadband 
providers serve as mere conduits for the messages of others, not as agents exercising editorial discretion 
subject to First Amendment protections.1699  

550. Moreover, broadband is not subject to the same limited carriage decisions that 
characterize cable systems—the Internet was designed as a decentralized “network of networks” which is 
capable of delivering an unlimited variety of content, as chosen by the end user.  In contrast, the Turner I 
court emphasized that the rules under consideration in that case regulated cable speech by “reduc[ing] the 
number of channels over which cable operators exercise unfettered control” and “render[ing] it more 
difficult for cable programmers to compete for carriage on the limited channels remaining.”1700  Neither of 
these deprivations of editorial discretion translates to the Internet as a content platform.  The arrival of 
one speaker to the network does not reduce access to competing speakers; nor are broadband providers 
limited by our rules in the direct exercise of their free speech rights.  Lacking the exercise of editorial 
control and an intent to convey a particularized message, we find that our rules regulate the unexpressive 
transmission of others’ speech over broadband Internet access services, not the speech of broadband 
providers.  As our rules merely affect what broadband providers “must do . . . not what they may or may 
not say,” the provision of broadband Internet access services falls outside the protections of the First 
Amendment outlined by the court in Turner I.1701

1696 See, e.g., Verizon Comments at 2 (“Verizon has committed to its customers to provide them Internet access that 
let them go where they want and do what they want online, using their choice of compatible applications and 
devices.  Other broadband providers have similarly committed to supporting the open Internet.”).
1697 See, e.g., CTIA Comments at 28 (“Mobile broadband customers fully expect access to all lawful content and 
applications, and providers have strong incentives to meet these expectations. . . .”).
1698 To be sure, broadband providers engage in some reasonable network management designed to protect their 
networks from malicious content and to relieve congestion, but these practices bear little resemblance to the editorial 
discretion exercised by cable operators in choosing programming for their systems.  In the same way, broadband 
providers do not operate their networks in ways that are analogous to parade organizers or “modern day printing 
presses” as Verizon contends.  Verizon Comments at  67.  Comparisons to the “right of reply” statutes at issue in 
Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 257 (1974) are similarly misplaced.  There, Florida’s “right of 
reply” law unconstitutionally burdened the paper’s “exercise of editorial control and judgment,” made all the more 
salient by the requirement that political candidates receive “equal space” in a fairly limited medium.  Id. at 243.  
Broadband Internet access services are not similarly limited—access to one edge provider does not displace another.
1699 See Stuart Minor Benjamin, Transmitting, Editing, and Communicating: Determining What “The Freedom Of 
Speech” Encompasses, 60 Duke L.J. 1673, 1685 (2011) (describing how the transportation of First Amendment-
protected materials “from one user to another” does not transform the delivery company into a speaker for First 
Amendment purposes).  
1700 Turner I, 512 U.S. at 637.
1701 Rumsfeld v. Forum for Academic & Institutional Rights, Inc. 547 U.S. 47, 64 (2006) (FAIR).  We further 
conclude that broadband providers’ conduct is not sufficiently expressive to warrant First Amendment protection, as 
the provision of broadband Internet access services is not “inherently expressive,” but would require significant 
explanatory speech to acquire any characteristics of speech.  See id. at 65-66.  We recognize that in two cases, 
federal district courts have concluded that the provision of broadband service is “speech” protected by the First 
Amendment.  In Itasca, the district court reasoned that broadband providers were analogous to cable and satellite 
television companies, which are protected by the First Amendment.  Ill. Bell Tel. Co. v. Vill. Of Itasca, 503 F. Supp. 
2d 928, 947–49 (N.D. Ill 2007).  And in Broward County, the district court determined that the transmission 
function provided by broadband service could not be separated from the content of the speech being transmitted.  

(continued….)
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551. Our conclusion that broadband Internet access service providers act as conduits rather 
than speakers holds true regardless of how they are classified under the Act.1702  But we think this is 
particularly evident given our classification of broadband Internet access services as telecommunications 
services subject to Title II.  The Act defines “telecommunications” as the “transmission, between or 
among points specified by the user, of information of the user’s choosing, without change in the form or 
content of the information as sent and received.”1703  The Act also provides for common carrier treatment 
of any provider to the extent it is engaged in providing telecommunications services.1704  In the 
communications context, common carriage requires that end users “communicate or transmit intelligence 
of their own design and choosing.”1705  In Section IV, we have found that broadband Internet access 
services fall within the definitions of “telecommunications” and “telecommunications services” subject to 
Title II common carrier regulation.1706  By definition, then, the provision of telecommunications service 
does not involve the exercise of editorial control or judgment.1707 

552. We also take note that, in other contexts, broadband providers have claimed immunity 
from copyright violations and other liability for material distributed on their networks because they lack 
control over what end users transmit and receive.1708  Broadband providers are not subject to subpoena in 

(Continued from previous page)  
Comcast Cablevision of Broward Cnty., Inc. v. Broward Cnty., 124 F. Supp. 2d 685, 691–92 (S.D. Fla. 2000).  For 
the reasons stated, we disagree with the reasoning of those decisions.  
1702 See 2010 Open Internet Order, 25 FCC Rcd at 17982, para. 141.
1703 47 U.S.C. § 153(43).
1704 47 U.S.C. § 153(44).  
1705 Midwest Video II, 440 U.S. at 701 (“A common-carrier service in the communications context is one that ‘makes 
a public offering to provide, for hire, facilities by wire or radio whereby all members of the public who choose to 
employ such facilities may communicate or transmit intelligence of their own design and choosing . . . .’”) (quoting 
Industrial Relocation Service, 5 FCC 2d 197, 202, para. 19 (1966)); see also NARUC v. FCC, 533 F.2d 601, 609 
(D.C. Cir. 1976) (NARUC II).
1706 See supra Section IV. 
1707 We also note that the requirement under Computer II that facilities-based providers of “enhanced services” 
separate out and offer on a common carrier basis the “basic service” transmission component underlying their 
enhanced services, a requirement reflected in the 1996 Act’s distinction between “telecommunications services” and 
“information services” was never held to raise First Amendment concerns.  See Turner I, 512 U.S. at 684 (assuming 
that Congress could have imposed common carrier obligations on cable operators without raising First Amendment 
concerns) (O’Connor, J., dissenting).  The Supreme Court has acknowledged the distinction between common 
carriers and entities with robust First Amendment rights in numerous contexts.  See, e.g., FCC v. League of Women 
Voters, 468 U.S. 364, 378 (1984) (“Unlike common carriers, broadcasters are ‘entitled under the First Amendment 
to exercise the widest journalistic freedom consistent with their public [duties].”); Denver Area Educ. Telecoms. 
Consortium v. FCC, 518 U.S. 727, 739 (1996) (plurality opinion) (distinguishing between common carriers’ and 
editors’ rights under the First Amendment); Midwest Video II, 440 at 709 n.19 (1979) (ruling on other grounds, but 
acknowledging that First Amendment issues implicated in compelling cable operators to provide common carriage 
of public-originated transmissions are “not frivolous”).
1708 See 17 U.S.C. § 512(a) (a “service provider shall not be liable . . . for infringement of copyright by reason of the 
provider’s transmitting, routing, or providing connections for” material distributed by others on its network); see 
also Verizon Online Terms of Service 12(5), 
http://www.verizon.com/idc/groups/public/documents/adacct/verizon_internet_tos_121614.pdf (“Verizon assumes 
no responsibility for the accuracy, integrity, quality completeness, usefulness or value of any Content, advice or 
opinions contained in any emails, message boards, chat rooms or community services, Verizon Web Sites or in any 
other public services or social networks, and that Verizon does not endorse any advice or opinion contained therein, 

(continued….)

http://www.verizon.com/idc/groups/public/documents/adacct/verizon_internet_tos_121614.pdf
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a copyright infringement case because as a provider it “act[s] as a mere conduit for the transmission of 
information sent by others.”1709  Acknowledging the unexpressive nature of their transmission function, 
Congress has also exempted broadband providers from defamation liability arising from content provided 
by other information content providers on the Internet.1710  Given the technical characteristics of 
broadband as a medium and the representations of broadband providers with respect to their services, we 
find it implausible that broadband providers could be understood to being conveying a particularized 
message in the provision of broadband Internet access service.

553. Even if open Internet rules were construed to implicate broadband providers’ rights as 
speakers, our rules would not violate the First Amendment because they would be considered content-
neutral regulations which easily satisfy intermediate scrutiny.  In determining whether a regulation is 
content-based or content-neutral, the “principal inquiry . . . is whether the government adopted a 
regulation of speech because of [agreement or] disagreement with the message it conveys.”1711  The open 
Internet rules adopted today apply independent of content or viewpoint.  Instead, they are triggered by a 
broadband provider offering broadband Internet access services.  The rules are structured to operate in 
such a way that no speaker’s message is either favored or disfavored, i.e. content neutral.

554. A content-neutral regulation will survive intermediate scrutiny if “it furthers an important 
or substantial government interest . . . unrelated to the suppression of free expression,” and if “the means 
chosen” to achieve that interest “do not burden substantially more speech than is necessary.”1712  The 
government interests underlying this Order are clear and numerous.  Congress has expressly tasked the 
Commission with “encourag[ing] the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans,”1713 and has elsewhere explained that it is the policy of 
the United States to “promote the continued development of the Internet and other interactive computer 
services and other interactive media.”1714  Additionally, the Verizon court accepted the Commission’s 
finding that “Internet openness fosters the edge-provider innovation that drives [the] ‘virtuous cycle.’”1715 
As discussed above, this Order pursues these government interests by preserving an open Internet to 
encourage competition and remove impediments to infrastructure investment, while enabling consumer 
choice, end-user control, free expression, and the freedom to innovate without permission.  

555. Indeed, rather than burdening free speech, the rules we adopt today ensure that the 
Internet promotes speech by ensuring a level playing field for a wide variety of speakers who might 
otherwise be disadvantaged.  As Turner I affirmed “assuring that the public has access to a multiplicity of 
information sources is a governmental purpose of the highest order, for it promotes values central to the 

whether or not Verizon provides such service(s). Verizon does not monitor or control such services, although we 
reserve the right to do so.”) (last visited Feb. 2, 2015).
1709 Recording Indus. Ass’n of Am. v. Verizon Internet Servs., Inc., 351 F.3d 1229, 1237 (D.C. Cir. 2003); see also 
Charter Communications, Inc., 393 F.3d 771, 777 (8th Cir. 2005) (no subpoena because broadband provider is 
“limited to acting as a conduit”).
1710 47 U.S.C. § 230(c)(1) (“[N]o provider or user of an interactive computer service shall be treated as the publisher 
or speaker of any information provided by another information content provider.”).
1711 Turner I, 512 U.S. at 642 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)).
1712 Id. at 662 (internal quotation marks omitted).
1713 47 U.S.C. § 1302(a).
1714 47 U.S.C. § 230(b)(1).
1715 Verizon, 740 F.3d at 644.
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First Amendment.”1716  Based on clear legislative interest in furthering broadband deployment and the 
paramount government interest in assuring that the public has access to a multiplicity of information 
sources, these interests clearly qualify as substantial under intermediate scrutiny.

556. Additionally, the rules here are sufficiently tailored to accomplish these government 
interests.  The effect on speech imposed by these rules is minimal.  The rules do not “burden substantially 
more speech than necessary” because they do not burden any identifiable speech—the rules we adopt 
today apply only to broadband providers’ conduct with regard to their broadband Internet access services.  
Providers remain free to engage in the full panoply of protected speech afforded to any other speaker.  
They are free to offer “edited” services and engage in expressive conduct through the provision of other 
data services, as well.  

557. Verizon also contends that the open Internet rules are impermissible under Citizens 
United because they result in differential treatment of providers of broadband service and other connected 
IP services.1717  Our rules governing the practices of broadband providers differ markedly from the 
statutory restrictions on political speech at issue in Citizens United.  Our rules do not impact core political 
speech, where the “First Amendment has its fullest and most urgent application.”1718  By contrast, the 
open Internet rules apply only to the provision of broadband services in a commercial context, so reliance 
on the strict scrutiny standards applied in Citizens United is inapt.1719  As described above, intermediate 
scrutiny under Turner I would be the controlling standard of review if broadband providers were found to 
be speakers.1720  If a court were to find differential treatment under our rules, though, they would be 
justified under Turner I because speaker-based distinctions can be deemed permissible so long as they are 
“‘justified by some special characteristic of’ the particular medium being regulated.’”1721  The ability and 
incentive of broadband providers to impose artificial scarcity and pick winners and losers in the provision 
of their last-mile broadband services is just such a special characteristic justifying differential 
treatment.1722  

558. In sum, the rules we adopt today do not unconstitutionally burden any of the First 
Amendment rights held by broadband providers.  Broadband providers are conduits, not speakers, with 

1716 Turner I, 512 U.S. at 663.  The Turner I Court continued: “Indeed, it has long been a basic tenet of national 
communications policy that the widest possible dissemination of information from diverse and antagonistic sources 
is essential to the welfare of the public.”  Id. (internal quotation marks omitted).  See also FCC v. Nat’l Citizens 
Comm. for Broad., 436 U.S. 775, 795 (1978) (NCCB) (quoting Associated Press v. United States, 326 U.S. 1, 20 
(1945)). 
1717 Verizon Comments at 67.
1718 Citizens United v. Fed. Elec. Comm’n, 558 U.S. 310, 339 (2010) (quoting Eu v. San Francisco County 
Democratic Central Comm., 489 U.S. 214, 223 (1989) (quoting Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 
(1971))) (internal quotation marks omitted).
1719 See Time Warner Cable, Inc. v. FCC, 729 F.3d 137, 159-60 (2d Cir. 2013) (“In the absence of clearer direction 
from the Supreme Court, we will not ourselves assume that Citizens United implicitly reversed Turner I to compel 
strict scrutiny of all speaker-based preferences, even outside the political speech context.”).
1720 See supra para. 548.
1721 Turner I, 512 U.S. at 660–61 (quoting Minneapolis Star & Tribune Co. v. Minn. Comm’r of Revenue, 460 U.S. 
575, 585 (1983)).
1722 See Verizon, 740 F.3d at 646 (finding that “[t]he Commission also convincingly detailed how broadband 
providers’ position in the market gives them the economic power to restrict edge-provider traffic and charge for the 
services they furnish edge providers”); cf. BellSouth Corp. v. FCC, 144 F.3d 58, 69 (1998) (applying intermediate 
scrutiny to differential treatment of Bell Operating Companies under 47 U.S.C. § 274 with regard to electronic 
publishing owing to special characteristics).
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respect to broadband Internet access services.  Even if they were engaged in speech with respect to these 
services, the rules we adopt today are tailored to the important government interest in maintaining an 
open Internet as a platform for expression, among other things.  

2. Compelled Disclosure

559. The disclosure requirements adopted as a part of our transparency rule also fall well 
within the confines of the First Amendment.  As explained above, these required disclosures serve 
important government purposes, ensuring that end users and edge providers have accurate and accessible 
information about broadband providers’ services.  This information is central both to preventing 
consumer deception and to the operation of the virtuous cycle of innovation, consumer demand, and 
broadband deployment.  

560. CenturyLink contends that the disclosure requirements under the transparency rule 
violate the First Amendment by compelling speech without a reasonable basis.1723  They argue that the 
Commission has not established a potential problem which these disclosures are necessary to remedy and 
that this is fatal to the rules under the First Amendment.  This argument misapprehends both the factual 
justification for the transparency rules and the constitutional legal standard against which any disclosure 
requirements would be evaluated by the courts.  

561. The Supreme Court has made plain in Zauderer v. Office of Disciplinary Counsel of 
Supreme Court of Ohio that the government has broad discretion in requiring the disclosure of 
information to prevent consumer deception and ensure complete information in the marketplace.1724  
Under Zauderer’s rational basis test, mandatory factual disclosures will be sustained “as long as 
disclosure requirements are reasonably related to the State’s interest in preventing deception to 
consumers.”1725  As the Court observed, “the First Amendment interests implicated by disclosure 
requirements are substantially weaker than those at stake when speech is actually suppressed;”1726 the 
speaker’s interest is “minimal.”1727  The D.C. Circuit recently reaffirmed these principles in American 
Meat Institute v. United States Department of Agriculture, an en banc decision in which the Court joined 
the First and Second Circuit Courts of Appeals in recognizing that other government interests beyond 
preventing consumer deception may be invoked to sustain a disclosure mandate under Zauderer.1728  

1723 CenturyLink Comments at 59–61.
1724 Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 651 (1985) (Zauderer).  
CenturyLink’s reliance on Riley v. National Federation of the Blind of North Carolina, Inc. for analyzing the 
constitutionality of the transparency rule is inapt.  That case concerned mandatory disclosure of the percentage of 
charitable contributions used toward charity, but the transparency rule requires disclosure of purely commercial 
terms pertaining to the provision of broadband services. See Riley v. National Federation of the Blind of North 
Carolina, Inc., 487 U.S. 781, 796 n.9 (1988) (“Purely commercial speech is more susceptible to compelled 
disclosure requirements.”).
1725 Zauderer, 471 U.S. at 651.
1726 Id. at 652 n.14.
1727 Id. at 651.
1728 American Meat Institute v. US Dept. of Agriculture, 760 F.3d 18, 22 (D.C. Cir. 2014) (“All told, Zauderer’s 
characterization of the speaker’s interest in opposing forced disclosure of [factual] information as ‘minimal’ seems 
inherently applicable beyond the problem of deception, as other circuits have found.”) (citing N.Y. State Rest. Ass’n 
v. N.Y. City Bd. Of Health, 556 F.3d 114, 133 (2d Cir. 2009); Pharm. Care Mgmt. Ass’n v. Rowe, 429 F.3d 294, 310 
(1st Cir. 2005) (Torruella, J.); id. at 316 (Boudin, C.J. & Dyk, J.); id. at 297–98 (per curiam) (explaining that the 
opinion of the Chief Judge Boudin and Judge Dyk is controlling on the First Amendment issue); Nat’l Elec. Mafrs. 
Ass’n v. Sorrell, 272 F.3d 104, 113-15 (2d Cir. 2001)).
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562. The transparency rule clearly passes muster under these precedents.  Preventing 
consumer deception in the broadband Internet access services market lies at the heart of the transparency 
rule we adopt today.  The Commission has found that broadband providers have the incentive and ability 
to engage in harmful practices, as discussed above in Section III.B.2.1729  In the 2010 Open Internet 
Order, we found that “disclosure ensures that end users can make informed choices regarding the 
purchase and use of broadband service.”1730  Since the original transparency rule was promulgated, the 
Commission has received hundreds of complaints regarding advertised rates, slow or congested services, 
data caps, and other potentially deceptive practices.1731  Similarly, the enhancements to the transparency 
rule which we adopt today are designed to prevent confusion to all consumers of the broadband providers’ 
services—end-users and edge providers alike.  Tailored disclosures promise to provide a metric against 
which these customers can judge whether their broadband connections satisfy the speeds, bandwidth, and 
other terms advertised by broadband providers.  

563. Further buttressing these disclosure requirements are numerous other government 
interests permitted under American Meat Institute.  As acknowledged by the D.C. Circuit in Verizon, 
broadband providers have both the economic incentive and the technical ability to interfere with third-
party edge providers’ services by imposing discriminatory restrictions on access and priority.1732  The 
disclosures we require under today’s transparency rule serve to curb those incentives by shedding light on 
the business practices of broadband providers.1733  Accurate information about broadband provider 
practices encourages the competition, innovation, and high-quality services that drive consumer demand 
and broadband investment and deployment.1734  Tailored disclosures further amplify these positive effects 
by ensuring that edge providers have critical network information necessary to develop innovative new 
applications and services and that end users have confidence in the broadband providers’ network 
management and business practices.1735   In sum, the other government interests supporting the rules in 
addition to preventing consumer deception—preserving an open Internet to encourage competition and 
remove impediments to infrastructure investment, while enabling consumer choice, end-user control, free 
expression, and the freedom to innovate without permission—are substantial and justify our transparency 
requirements. 

B. Fifth Amendment Takings

564. The open Internet rules also present no cognizable claims under the Fifth Amendment’s 
Takings Clause.  Today’s decision simply identifies as common carriage the services that broadband 
Internet access service providers already offer in a manner that carries with it certain statutory duties.  
Regulatory enforcement of those duties has never been held to raise takings concerns.  Correspondingly, 
our rules do not rise to the level of a per se taking because they do not grant third parties a right to 
physical occupation of the broadband providers’ property.  Finally, they do not constitute a regulatory 
taking because they actually enhance the value of broadband networks by protecting the virtuous cycle 
that drives innovation, user adoption, and infrastructure investment. 

1729 See supra Section III.B.2. 
1730 2010 Open Internet Order, 25 FCC Rcd at 17936, para. 53.
1731 2014 Open Internet NPRM, 29 FCC Rcd at 5586, para. 69.
1732 Verizon, 740 F.3d at 644–45.
1733 2014 Open Internet NPRM, 29 FCC Rcd at 5585, para 66 (“‘Sunlight,’ as Justice Brandeis has explained, ‘is . . . 
the best of disinfectants.’”) (citing L. Brandeis, Other People’s Money, Chapter 5 (National Home Library 
Foundation ed. 1933), http://www.law.louisville.edu/library/collections/brandeis/node/196. 
1734 2014 Open Internet NPRM, 29 FCC Rcd at 5585, para. 66.
1735 Id. at 5580, para. 53.

http://www.law.louisville.edu/library/collections/brandeis/node/196
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565. As an initial matter, we note that our reclassification of broadband Internet access service 
does not result from compelling the common carriage offering of those services, contrary to the claims of 
some broadband providers.1736  Rather, our decision simply identifies as common carriage the services 
that broadband Internet access service providers already voluntarily offer in a manner that, under the 
Communications Act, carries with it certain statutory duties, which have never been held to raise takings 
concerns.  Today’s Order recognizes that broadband Internet access service is a telecommunications 
service under Title II of the Act.1737  While certain common carriage obligations attach to recognition of 
this fact, those requirements operate by virtue of the statutory structure we interpret, not in service to a 
discretionary “policy goal the Commission seeks to advance.”1738  Such statutory obligations have never 
before posed takings issues, and we conclude that today’s Order, likewise, does not violate the Fifth 
Amendment.

566. Verizon specifically contends that without either a finding of monopoly power or a 
restriction on government entry, “compelled common carriage would constitute a government taking.”1739  
They cite approvingly Judge Wilkey’s observation in NARUC I that “early common carriage regulations 
were ‘challenged as deprivations of property without due process.’”1740  However, Judge Wilkey 
continues in the next sentence to explain that Congress has regularly imposed common carrier obligations 
without a showing of monopoly power or entry restrictions.1741  Verizon’s suggestion, when extended to 
its logical conclusion, would necessitate rendering unconstitutional any common carriage obligations 
outside of true government-sponsored monopolies.  The courts have taken a much narrower view of both 
the characteristics necessary for common carrier status1742 and the effect of that status on takings claims 
when present in a non-monopoly context.1743  Correspondingly, we conclude that today’s classifications, 
without a showing of monopoly power do not constitute takings under the Fifth Amendment.

1. Per Se Takings

567. Some commenters argue that our rules would effect a per se taking by granting third 

1736 See, e.g., Verizon Title II White Paper at 1-5.
1737 See generally supra Section IV.
1738 Southwestern Bell Telephone Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994) (citing NARUC I, 525 F.2d at 
644 (“Further, we reject those parts of the Orders which imply an unfettered discretion in the Commission to confer 
or not confer common carrier status on a given entity, depending on the regulatory goals it seeks to achieve.”).
1739 Verizon Comments at 66; Verizon White Paper at 4 n.3.
1740 Verizon Comments at 66 n.183 (citing NARUC v. FCC, 525 F.2d 630, 640 (1976) (NARUC I)).
1741 NARUC I, 525 F.2d at 641 (“Subsequently, legislation has been upheld imposing stringent regulations of various 
types on entities found to be affected with a public character, even where nothing approaching monopoly power 
exists.  In such cases as the Motor Carrier Act of 1935, relatively competitive carrying industries have been 
subjected to entry, rate and equipment regulations on the basis of the quasi-public character of the activities 
involved.”).
1742 See Verizon, 740 F.3d at 651 (“‘[T]he primary sine qua non of common carrier status is a quasi-public character, 
which arises out of the undertaking to carry for all people indifferently.’” (internal quotation marks omitted) (citing 
Nat’l Assoc. of Reg. Utility Commissioners v. FCC, 533 F.2d 601, 608 (1976) (NARUC II)).
1743 See NARUC I, 525 F.2d at 641 (citing American Trucking Ass’ns, Inc. v. United States, 101 F.Supp. 710 (N.D. 
Ala. 1951) (upholding Motor Carrier Act of 1935 applying common carriage status to trucking industry against 
constitutional challenge under the Fifth Amendment, though significant competition existed)); see also Sam L. 
Majors Jewelers v. ABX, Inc., 117 F.3d 922, 928-29 (5th Cir. 1997) (preserving federal cause of action against air 
carriers as common carriers after deregulation of airline industry).
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parties a perpetual easement onto broadband providers’ facilities, a form of physical occupation.1744  
These arguments mischaracterize the nature of the rules we adopt today and misapply Fifth Amendment 
jurisprudence.  To qualify as a per se taking, the challenged government action must authorize a 
permanent physical occupation of private property.1745  This rule, however, is “very narrow” and it does 
not “question the equally substantial authority upholding a State’s broad power to impose appropriate 
restrictions upon an owner’s use of his property.”1746  The Supreme Court has advised that a per se taking 
is “relatively rare and easily identified”1747 and “presents relatively few problems of proof.”1748  

568.  Under this formulation, today’s Order does not impose a per se taking on broadband 
providers.  Regulation of the transmissions travelling over a broadband providers’ property differs 
substantially from physical occupations which are the hallmark of per se takings, such as the installation 
of cable equipment at issue in Loretto v. Teleprompter CATV Corp.1749  We do not require the permanent 
installation of any third-party equipment at broadband providers’ network facilities,1750 or deprive 
broadband providers of existing property interests in their networks—a broadband provider retains 
complete control over its property.1751  Our rules merely regulate the use of a broadband Internet access 
provider’s network—they are neither physical nor permanent occupations of private property.  Courts 
have repeatedly declined to extend per se takings analysis to rules regulating the transmission of 
communications traffic over a provider’s facilities,1752 and we believe that these decisions comport with 

(Continued from previous page)  
1744 CenturyLink Comments at 64–70; TechFreedom Comments at 93–94; Verizon Comments at 66–67; Verizon 
Reply at 48.
1745 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 441 (1982) (holding that a New York law 
requiring landlords to permit a cable company to install cables on their leased buildings required just compensation 
because it effected a “permanent physical occupation” of their private property).  The government may also commit 
a per se taking by completely depriving an owner of all economically beneficial use of her property.  Lucas v. South 
Carolina Coastal Council, 505 U.S. 1003, 1019 (1992).  However, the record does not reflect a concern among 
commenters that our actions today deprive broadband providers of all economically beneficial use of their 
property—nor do we find one merited—so we limit our discussion to the permanent physical occupation variety of 
per se takings.
1746 Loretto, 458 U.S. at 441. 
1747 Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 324 (2002).
1748 Loretto, 458 U.S. at 437.
1749 See generally id.
1750 Cablevision Systems Corp. v. FCC, 570 F.3d 83, 98 (2d Cir. 2009) (quoting FCC v. Fla. Power Corp., 480 U.S. 
245, 252-53 (1987) (“[The] touchstone [of per se takings] is ‘required acquiescence’ to the occupation of the 
property by an uninvited stranger or an ‘interloper with a government license.’”)).
1751 The Supreme Court has further cabined this per se takings rule by noting that some permanent incursions onto 
private property could be acceptable if the property owner owned the installation and retained discretion in how to 
deploy it.  Loretto, 458, U.S. at 441, n.19 (hypothesizing that the New York statute in question could have required 
landlords “to provide cable installation if a tenant so desires” if the landlord owned the installation).  Were our rules 
found to impose a permanent physical occupation on broadband providers’ networks, broadband services seem to 
fall squarely within this exception.  Broadband Internet access services are characterized as distinctly user-directed.  
Further, providers retain discretion in the deployment of their facilities and are free to manage traffic through 
reasonable network management.  See supra Section III.D.4.
1752 See Cablevision Sys. Corp. v. FCC, 570 F.3d 83, 98 (2d Cir. 2009) (upholding Commission’s finding that a 
must-carry obligation did not constitute a physical occupation because “the transmission of WRNN’s signal does not 
involve a physical occupation of Cablevision’s equipment or property”); Qwest v. United States, 48 Fed. Cl. 672, 
693-94 (Fed. Cl. 2001); see also Loretto, 458 U.S. at 435, n.12 (“The permanence and absolute exclusivity of a 

(continued….)
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the Supreme Court’s perspective that permanent physical occupation of property is a narrow category of 
takings jurisprudence and is “easily identifiable” when it does occur.1753

569. Moreover, to the extent that broadband providers voluntarily open their networks to end 
users and edge providers, reasonable regulation of the use of their property poses no takings issue.  When 
owners voluntarily invite others onto their property—through contract or otherwise—the courts will not 
find that a permanent physical occupation has occurred.1754  So long as property owners remain free to 
avoid physical incursions on their property by discontinuing the services to which it has been dedicated, 
reasonable conduct regulations can be imposed on the use of such properties without raising per se 
takings concerns.1755  In point of fact, broadband providers regularly invite third parties to transmit signals 
through their physical facilities by contracting with end users to provide broadband Internet access service 
and promising access to all or substantially all Internet endpoints.1756  Our rules do not compel broadband 
providers to offer this service—instead our rules simply regulate broadband providers’ conduct with 
respect to traffic which currently freely flows over their facilities.  Thus, to the extent that broadband 
providers allow any customer to transmit or receive information over its network, the imposition of 
reasonable conduct rules on the provision of broadband Internet access services does not constitute a per 
se taking.  Furthermore, even if the rules did impose a type of physical occupation on the facilities of 
broadband providers, such an imposition is not an unconstitutional taking because broadband providers 
are compensated for the traffic passing over their networks.1757

2. Regulatory Takings

570. Nor do the rules we adopt today constitute a regulatory taking.1758   Outside of per se 
takings cases, courts analyze putative government takings through “essentially ad hoc, factual inquiries” 
into a variety of unweighted factors such as the “economic impact of the regulation,” the degree of 
interference with “investment-backed expectations,” and “the character of the government action.”1759  
Directing analysis of these factors is a common touchstone—whether the regulatory actions taken are 
“functionally equivalent to the classic taking in which government directly appropriates private property 
or ousts the owner from his domain.”1760  Open Internet rules do not implicate such a deprivation of value 
or control over the networks of broadband providers, and so pose no regulatory takings issues.      

physical occupation distinguish it from temporary limitations on the right to exclude . . , [which] are subject to a 
more complex balancing process to determine whether they are a taking.”).
1753 Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 324 (2002).
1754 See Loretto, 458 U.S. at 440 (“So long as these regulations do not require the landlord to suffer the physical 
occupation of a portion of his building by a third party, they will be analyzed under the multifactor inquiry generally 
applicable to nonpossessory governmental activity.”).
1755 See Hilton Washington Corp. v. District of Columbia, 777 F.2d 47 (D.C. Cir. 1985) (non-discrimination 
requirement with respect to hotel taxi stands held not a taking under Loretto); Yee v. City of Escondido, 503 U.S. 
519, 531 (1992) (noting that because mobile home park petitioners “voluntarily open their property to occupation by 
others, petitions cannot assert a per se right to . . . exclude particular individuals”); PruneYard Shopping Center v. 
Robbins, 447 U.S. 74, 83-84 (1980); FCC v. Florida Power Corp., 480 U.S. 245, 251–253 (1987).
1756 See, e.g., Verizon Comments at 2.
1757 With respect to the rules governing the broadband Internet access service, broadband providers are compensated 
through the imposition of subscription fees on their end users.  
1758 See Verizon Comments at 67; CenturyLink Comments at 70–71.
1759 Penn Cent. Transp. Co. v. City of N.Y., 438 U.S. 104, 124 (1978).
1760 Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 539 (2005) (discussing application of the Penn Central factors).
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571. The economic impact of the rules we adopt today is limited because, in most 
circumstances, the Internet operates in an open manner today.1761  Indeed, rather than reducing the value 
of broadband provider property, today’s rules likely serve to enhance the value of broadband networks by 
promoting innovation on the edge of the network, thereby driving consumer demand for broadband 
Internet access and increasing the networks’ value.1762  Further, today’s Order does not so burden 
broadband providers’ discretion in managing and deploying their networks to effectively “oust” them 
from ownership and control of their networks.  While we have adopted a set of bright-line rules today for 
some practices, broadband providers are still afforded a great deal of discretion to enter into 
individualized arrangements with respect to the provision of broadband Internet access services under the 
no-unreasonable interference/disadvantage standard.  The limited scope of the open Internet rules also 
injects flexibility into our regulatory framework and provides sufficient property protections to take our 
rules outside the ambit of the Fifth Amendment.1763  

572. Likewise, any investment backed expectations of broadband providers in prior regulatory 
regimes are minimal.  As a general matter, property owners cannot expect that existing legal requirements 
regarding their property will remain entirely unchanged.1764  The Commission has long regulated Internet 
access services,1765 and there is no doubt that broadband Internet “falls comfortably within the 
Commission’s jurisdiction.”1766  Indeed, with respect to broadband Internet access service, claims by 
broadband providers that our previous regulatory treatment of broadband engendered reliance interests1767 
runs counter to the plain language of the 2002 Cable Modem Declaratory Ruling and the 2005 Wireline 
Broadband Classification Order, both of which contained notices of proposed rulemaking seeking 

1761 Charter Comments at 3; BrightHouse Comments at 25-26; Verizon Comments at 3. 
1762 See Verizon, 740 F.3d at 649 (affirming the Commission’s finding that “the strength of the effect on broadband 
investment that it anticipated from edge-provider innovation, which would benefit both from the preservation of the 
‘virtuous circle of innovation’ created by the Internet’s openness and the increased certainty in that openness 
engendered by the Commission’s rules”).
1763 See supra Section III.D (excluding from the scope of the open Internet rules reasonable network management, 
Internet traffic exchange, and other data services outside the definitions of broadband Internet access services).
1764 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992); Gen. Tel. Co. of the Sw. v. United States, 449 F.2d 
846, 864 (5th Cir. 1971).  Additionally, persons operating in a regulated environment develop fewer reliance 
interests in industries subject to comprehensive regulation.  See Concrete Pipe & Prods. of S. Cal., Inc. v. Constr. 
Laborers Pension Trust for S. Cal., 508 U.S. 602, 645 (1993) (quoting FHA v. The Darlington, Inc., 358 U.S. 84, 91 
(1958)).
1765 See Regulatory & Policy Problems Presented by the Interdependence of Computer & Comm. Servs., Docket No. 
16979, Final Decision and Order, 28 F.C.C. 2d 267, 270, para. 12, 275, para. 24 (1971) (Computer I Final 
Decision), aff’d sub nom. GTE Servs. Corp. v. FCC, 474 F.2d 724 (2d Cir. 1973), decision on remand, 40 F.C.C. 2d 
293 (1972); Amendment of Section 64.702 of the Comm’n’s Rules & Regs, Second Computer Inquiry, Final 
Decision, 77 F.C.C. 2d 384, 417-35, 461-75, paras. 86-132, 201-31 (1980) (Computer II Final Decision), aff’d sub 
nom. Computer & Commc’ns Indus. Ass’n v. FCC, 693 F.2d 198 (D.C. Cir. 1982); Amendment of Section 64.702 of 
the Comm’n’s Rules & Regs. (Third Computer Inquiry), CC Docket No. 85-229, Phase I, Report and Order, 104 
F.C.C. 2d 958, para. 4 (1986) (Computer III Phase I Order) (subsequent history omitted).
1766 Verizon, 740 F.3d at 629-630 (discussing the historical progression of our regulation of Internet access) (citing 
Computer II, 77 F.C.C.2d 384, 387, paras. 5-7).  See also Comcast, 600 F.3d at 646-47.
1767 See, e.g., Letter from Kathryn Zachem, Senior Vice President, Comcast, to Marlene H. Dortch, Federal 
Communications Commission, WC Docket No. 14-28, 10-127, at 7 (filed Nov. 4, 2014); Verizon Title II White 
Paper at 12.
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comment on the retention of Title II-like regulation of those services.1768  Also, because we do not propose 
to regulate ex ante broadband providers’ ability to set market rates for the broadband Internet access 
services they offer, there is no reason to believe that our ruling will deprive broadband providers of the 
just compensation that is a full answer to any takings claim.

573. In characterizing our proposed rules as a regulatory taking, CenturyLink looks to Kaiser 
Aetna, a case in which the government sought to establish public access rights to a private marina by 
classifying it as “navigable waters of the United States.1769  As described above, we think that analogies to 
real property incursions are inapplicable to the provision of broadband Internet access services.  In any 
event, the facts of Kaiser bear little resemblance to the rights and interests implicated by broadband 
networks.  Unlike the small, privately held marina which was not open to the public in Kaiser Aetna, 
broadband Internet access service involves access to substantially all Internet endpoints.1770  While the 
marina in Kaiser Aetna maintained a small fee-paying membership, broadband Internet access services 
are offered directly to the public at large, as we recognize in their classification as telecommunications 
services.  In sum, open Internet rules do not so burden broadband provider’s control and ownership of 
their networks as to rise to the level of a regulatory taking in violation of the Fifth Amendment.  The 
economic impact of our rules is minimal and our classifications do not frustrate any significant reliance 
interests.

VII. SEVERABILITY

574. We consider the actions we take today to be separate and severable such that in the event 
any particular action or decision is stayed or determined to be invalid, we would find that the resulting 
regulatory framework continues to fulfill our goal of preserving and protecting the open Internet and that 
it shall remain in effect to the fullest extent permitted by law.  Though complementary, each of the rules, 
requirements, classifications, definitions, and other provisions that we establish in this Report and Order 
on Remand, Declaratory Ruling, and Order operate independently to promote the virtuous cycle, 
encourage the deployment of broadband on a timely basis, and protect the open Internet.  

575. Severability of Open Internet Rules from One Another.  The open Internet rules we adopt 
today each operate independently to protect the open Internet, promote the virtuous cycle, and encourage 
the deployment of broadband on a timely basis.  The Verizon court recognized as much by holding our 
initial transparency rule severable from the non-discrimination and no blocking rules from the 2010 Open 
Internet Order.1771  We apply that view to today’s transparency rule, as well as to the no blocking, no 
throttling, and no paid prioritization rules and the no-unreasonable interference/disadvantage adopted 
today.  While today’s rules put in place a suite of open Internet protections, we find that each of these 
rules, on its own, serves to protect the open Internet.  Each rule protects against different potential harms 
and thus operates semi-independently from one another.  For example, the no-blocking rule protects 
consumers’ right to access lawful content, applications, and services by constraining broadband 

1768 See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4841-45 (seeking comment on the extent to which the 
Commission should regulate cable modem service, including whether the Commission should require cable 
operators to offer “open access’); Wireline Broadband Classification Order, 20 FCC Rcd at 14929-14935, paras. 
145-159 (seeking comment on, among other things, the need for geographic rate averaging, and consumer 
protections regarding CPNI, against slamming, against sudden discontinuance of service). See supra para. 360 
(discussing reliance interests in classification of BIAS).
1769 Kaiser Aetna v. United States, 444 U.S. 164 (1979).
1770 See supra Section III.D.1.
1771 Verizon, 740 F.3d at 659.
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providers’ incentive to block competitors’ content.1772  The no throttling rule serves as an independent 
supplement to this prohibition on blocking by banning the impairment or degradation of lawful content 
that does not reach the level of blocking.1773  Should the no blocking rule be declared invalid, the no 
throttling rule would still afford consumers and edge providers significant protection, and thus could 
independently advance the goals of the open Internet, if not as comprehensively were the no blocking rule 
still in effect.  The same reasoning holds true for the ban on paid prioritization, which protects against 
particular harms independent of the other bright-line rules.  Finally, the no-unreasonable 
interference/disadvantage standard governs broadband provider conduct generally, providing independent 
protections against those three harmful practices along with other and new practices that could threaten to 
harm Internet openness.  Were any of these individual rules held invalid, the resulting regulations would 
remain valuable tools for protecting the open Internet.

576. Severability of Rules Governing Mobile/Fixed Providers.  We have also made clear today 
our rules apply to both fixed and mobile broadband service.1774  These are two different services, and thus 
the application of our rules to either service functions independently.  Accordingly, we find that should 
application of our open Internet rules to either fixed or mobile broadband Internet access services be held 
invalid, the application of those rules to the remaining mobile or fixed services would still fulfill our 
regulatory purposes and remain intact. 

1772 See supra Section III.C.1.a.
1773 See supra Section III.C.1.b.
1774 See supra Section III.D. 
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STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Restoring Internet Freedom, WC Docket No. 17-108. 

The order before us represents the culmination of extensive work by agency staff to carefully 
consider whether net neutrality rules are truly warranted, thoroughly reviewing the legal underpinnings, 
economic analyses, and practical effects, as debated exhaustively in the record of this proceeding.  I agree 
with the decision, and I support such a well-reasoned and soundly justified order.  

While I have long-standing views on this topic, I approached this proceeding with an open mind.  
I read the substantive comments with interest, and I met with everyone I could, no matter the particular 
viewpoint.  In the end, I am simply not persuaded that heavy-handed rules are needed to protect against 
hypothetical harms.  In all this time, I have yet to hear recent, unquestionable evidence of demonstrable 
harms to consumers that demands providers be constrained by this completely flawed regulatory 
intervention.  I still cannot endorse guilt by imagination.  

It is a shame that this topic has been plagued by baseless fearmongering.  Many small businesses 
have been blatantly misled into thinking that they are going to be forced to pay more to continue to do 
business online.  Others have been told that free speech and civil rights are on the line.  It simply isn’t true 
– and we know that from experience.  

The Internet has functioned without net neutrality rules far longer than with them.  Having rules 
has been the exception, not the norm.  So, what happened during that time?  Did ISPs start scouring the 
web in the hopes of charging a small business more to run an online shop?  Did they block advocacy 
groups from expressing their views?  Of course not.  In fact, nobody can name more than a handful of 
examples that occurred over the course of an entire decade prior and that were readily dealt with, whether 
actual violations or not.  The legend of a cable company trying to break the Internet may make a scary 
bedtime story for the children of telecom geeks, but it isn’t reality.  

Far from being an Internet dark age, those periods without net neutrality rules were times of 
innovation and investment.  The most well-known edge providers came into being and flourished, 
including Google in 1998, Facebook in 2004, YouTube in 2005, and Twitter in 2006.  Broadband 
deployment boomed.  And, consumers and small businesses were freely able to access all lawful content.  

Now, companies have made enforceable commitments to uphold net neutrality, and consumer 
advocates are actively watching for violations to trumpet.  Therefore, it is even less likely that we will see 
bad conduct in the future.  Indeed, the fact that some have felt compelled to resort to shameful scare 
tactics only serves to highlight that there are no real problems for the FCC to solve.  

So, for those of you out there who are fearful of what tomorrow may bring, please take a deep 
breath.  This decision will not break the Internet.  What we are doing is reverting back to the highly-
successful, bipartisan, governmental approach that existed before.  

As the order makes clear, we depart from the prior Commission approach because we determine 
that the decision was flawed, we believe that our statutory interpretation and course of action is the better 
one, and our decision is grounded in and supported by the record.  The text has been publicly available for 
over three weeks, and our good staff has summarized it for us today, so there is no need for me to step 
through the policies and reasoning again in detail.  Instead, I will highlight a few key parts and address 
some of the false arguments and misconceptions regarding the substance and process.

Replacing the Damaging Title II Framework with a Proven Light-Touch Approach

While repealing net neutrality rules grabs headlines, reversing the classification of broadband 
Internet access service as a Title II telecommunications service is far more consequential.  Net neutrality 
started as a consumer issue, but it soon became a stepping stone to impose vastly more onerous common 
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carrier regulations on broadband companies.  Even the previous Chairman initially attempted to reinstate 
net neutrality rules under more limited legal authority.  And many companies would have accepted the 
compromise and lived with net neutrality rules as long as the Commission didn’t impose Title II.  But 
thanks to one infamous YouTube video posted by the prior Administration, this so-called independent 
agency was quickly railroaded into treating ISPs like public utilities instead.1  

As discussed at length in the order, the record, and the dissents that Chairman Pai and I wrote in 
response to the 2015 order, there were fundamental legal problems and factual errors underlying the 
decision to treat fixed and mobile broadband services as “telecommunications services.”  Therefore, I will 
focus on a few aspects that warrant particular attention.  

As an initial matter, some have argued that the issue of FCC authority over the Internet is a 
“major question.”2  Specifically, it is a matter of such “economic and political significance,” that if 
Congress intended the FCC to wield the power to regulate it, then Congress would have clearly stated its 
intent.3  Our current statute is devoid of any such statement.4  On the contrary, what little is said in the law 
is aimed at keeping the Internet free from state and federal regulation.5  And prior to the 2015 order, the 
FCC “effectuated that legislative judgment” by treating Internet access “only as an information service 
subject to light-touch regulation.”6  That is the only reading that comports with the design and structure of 
the statute as a whole.7  In short, because “Congress has not clearly authorized the FCC to classify 
Internet service as a telecommunications service and impose common-carrier obligations on Internet 
service providers,”8 the prior Commission never should have been permitted to embark on its “voyage of 
discovery” to regulate the Internet.9 

Additionally, I take issue with the notion that the Communications Act is ambiguous with respect 
to the proper classification of broadband Internet access.  That view, advanced in the 2015 order and 
mistakenly endorsed by the USTelecom panel majority, rests on a misreading of the Brand X decision.  As 
one commenter put it: “[N]o Justice in Brand X doubted—and no party disputed—that cable broadband 
providers . . .  offered an ‘information service’ when they provided consumers with . . .  Internet access 

1 See A Majority Staff Report of the Committee on Homeland Security and Governmental Affairs, United States 
Senate, Senator Ron Johnson, Chairman, Regulating the Internet: How the White House Bowled Over FCC 
Independence (Feb. 27, 2016), https://www.hsgac.senate.gov/download/regulating-the-internet-how-the-white-
house-bowled-over-fcc-independence.
2 See TechFreedom Reply at 2-6 (discussing application of the “major question” or “major rule” doctrine to the 
regulation of broadband Internet access service); see generally Petition for Writ of Certiorari, United States Telecom 
Ass'n v. FCC, 825 F.3d 674 (No. 17-504) (USTelecom Cert Petition); USTelecom v. FCC, 855 F.3d 381, 418-426 
(D.C. Cir. 2017) (Kavanaugh, J., dissenting) (explaining that “under any conceivable test for what makes a rule 
major, the net neutrality rule qualifies as a major rule.”); see USTelecom, 855 F.3d at 400-408 (Brown, J., 
dissenting).
3 See TechFreedom Reply at 2-6 (quoting Util. Air Regulatory Grp. v. E.P.A., 134 S. Ct. 2427, 2444 (2014)).
4 See Free State Foundation Comments at 20-21.
5 Id.
6 USTelecom Cert Petition at 18.
7 Id. at 28-31.  Additionally, Judge Kavanaugh notes that “[t]he FCC’s light-touch regulation did not entail common-
carrier regulation and was not some major new regulatory step of vast economic and political significance.”  
USTelecom, 855 F.3d at 425 & n. 5 (Kavanaugh, J., dissenting).
8 USTelecom, 855 F.3d at 425 (Kavanaugh, J., dissenting).
9 TechFreedom Reply at 2-6 (quoting UARG, 134 S. Ct. at 2446).
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functionality.”10  The only question “was whether the ISPs could be said to ‘offer’ . . . a separate 
telecommunications service in the form of last-mile transmission between the broadband cable provider 
and customers’ homes.”11  Therefore, “[n]othing in the opinion even suggests, much less holds, that the 
statute authorizes the Commission to classify Internet access itself as a telecommunications service.”12  

Yet that is exactly what the 2015 order claimed.  The prior Commission determined that, 
“because the ‘information service’ of retrieving information from Internet websites includes 
‘telecommunications service,’ every aspect of that ‘information service’ is now just a 
“telecommunications service.”13  In other words, “the pizzeria no longer offers ‘pizza’ or ‘pizza delivery,’ 
it just offers ‘delivery.’”14  That’s an untenable reading of Brand X that should be rejected outright.

Instead, the plain language of the statute itself makes clear that broadband Internet access service 
is an information service.  Indeed, several commenters argued that the text, structure, and history of the 
Act do not merely permit but rather compel an information service classification.15  As one commenter 
explained, broadband Internet access service “by definition . . . necessarily offers the ‘capability for 
generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available, 
information via telecommunications.’”16  Indeed, “interacting with third-party data is the defining 
characteristic of Internet access.”17  Moreover, even if one were to read the statute to require ISPs to 
provide data processing or data storage functionalities of their own before Internet access could meet the 
definition of “information service,” they would still qualify because all ISPs provide core data-processing 
functionalities, including DNS and caching.18  What is more, virtually all ISPs also “offer” additional 
data-processing features like “email, data storage, parental controls, unique programming content, spam 

10 AT&T Comments at 83.  See also AT&T Reply at 57 (“In Brand X, the Supreme Court and all litigants assumed 
that the Internet access functionality offered by broadband ISPs was an “information service”); Verizon Comments 
at 36 (“No party or Justice took the Title II Order’s extreme position that the entire service is a telecommunications 
service subject to common-carrier regulation.”).
11 AT&T Reply at 57.  See also Verizon Comments at 35-36 (“[W]hen the Supreme Court considered the 
Commission’s classification of cable broadband in National Cable & Telecommunications Ass’n v. Brand X Internet 
Services, it was ‘unchallenged’ that ‘cable modem service’ – i.e., the Internet access service that ‘enables users, for 
example, to browse the World Wide Web, to transfer files from file archives available on the Internet via the ‘File 
Transfer Protocol,’ and to access e-mail and Usenet newsgroups’ – was ‘an ‘information service.” The technological 
question that divided the Court was whether cable providers also offered a separable telecommunications service in 
providing this information service, or whether instead the Commission had reasonably concluded that the 
transmission of information was an integrated aspect of the information-service offering, as the Court held.”) 
(internal citations omitted).
12 AT&T Reply at 58.
13 USTelecom, 855 F.3d at 404 (Brown, J., dissenting).
14 Id.
15 AT&T Comments at 60-90.  See also CenturyLink Comments at 15 (“An objective examination of the technical 
details of how BIA service works demonstrates that it falls, unambiguously, within the Act’s definition of an 
information service classification.”); Verizon Comments at 35-36 (“Broadband Internet access service is therefore 
an information service within the plain terms of the Act – just as Congress unambiguously stated in Sections 230 
and 231.”); CTIA Comments at 28-42. 
16 AT&T Reply at 60 (citing 47 U.S.C. § 153(24)); AT&T Comments at 68-69.
17 AT&T Reply at 60.
18 See AT&T Comments at 73-82.
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protection, pop-up blockers, instant messaging services, on-the-go access to Wi-Fi hotspots, and various 
widgets, toolbars, and applications.”19

While there is no ambiguity in the law or Brand X about whether Internet access itself is an 
information service, even if a future court were to disagree, the present order would still rest on firm legal 
footing.  For one, if the statute is unclear, the “major questions” doctrine prevents an agency from relying 
on statutory ambiguity to issue major rules, thereby precluding the FCC from regulating broadband 
Internet access service under Title II.20  

For another, even if the “major question” doctrine did not apply, and if some ambiguity were to 
be found, our decision to reclassify the service is certainly a reasonable and permissible one, as the order 
lays out in detail.  Likewise, one commenter noted: “No one seriously disputes that the Commission 
retains that authority under any plausible reading of this statutory scheme.  Brand X itself upheld an 
information service classification. And even the judges who formed the panel majority in USTelecom 
upheld the [2015 order] on the basis that ‘the Act left the matter to the agency’s discretion.’”21  

Far from blessing the 2015 order as some have suggested, the USTelecom panel majority offered, 
at best, a tepid and carefully qualified approval.  Notably, before addressing the substantive arguments, 
the USTelecom panel majority found it “important to emphasize” its “limited” role in reviewing agency 
regulations.  “Critically,” the court does not “inquire as to whether the agency’s decision is wise as a 
policy matter; indeed, [it is] forbidden from substituting [its] judgment for that of the agency.”22

Consequently, should this order be challenged, it would be entitled to the same, “highly 
deferential” review.23  As another commenter pointed out, the Commission has discretion “to classify 
BIAS ‘over and over’ again” and that “[a]s between the two possible classifications, ‘the Commission’s 
choice of one of them is entitled to deference.’”24  While I disagree with the level of deference that courts 
currently afford agency decisions, including the 2015 order, the current decision, if challenged, must be 
provided the same treatment.25   

In addition to the legal, analytical, and policy infirmities of the 2015 order, that decision opened 
the door to much broader regulation of broadband providers.26  And, as we saw, the Commission quickly 

19 Id.  Whether consumers use these features or those offered by third parties is irrelevant.  See id at 81.
20 See Free State Foundation Comments at 20-21; USTelecom, 855 F.3d at 425 (Kavanaugh, J., dissenting) (“Brand 
X's finding of statutory ambiguity cannot be the source of the FCC's authority to classify Internet service as a 
telecommunications service. Rather, under the major rules doctrine, Brand X's finding of statutory ambiguity is a 
bar to the FCC's authority to classify Internet service as a telecommunications service.”).
21 AT&T Comments at 59.  See also NCTA Comments at 10-11.
22 Id.
23 USTelecom Comments at 15-16.
24 NCTA Comments at 10-11 (citing USTelecom, 855 F.3d at 384 (Srinivasan, J., joined by Tatel, J., concurring in 
the denial of rehearing en banc)).
25 See Free State Foundation Comments at 33-34 (“As the D.C. Circuit recognized in US Telecom v FCC, the 
Commission’s predictive judgments are reviewed according to a “highly deferential standard” – and that standard is 
surely satisfied here.”) (quoting United States Telecom Association, 825 F.3d at 707).
26 See, e.g., CTIA Comments at 7-9 (“Title II provides the Commission with a vehicle to expand its regulatory 
oversight of broadband providers at any time. . . . Such a regulatory environment, where today’s hedging language 
portends tomorrow’s intervention, creates intensive uncertainty that undercuts innovation and harms consumers. 
Mobile broadband providers need to know that they can innovate, invest, and operate their networks in a manner 
that will help them attract and retain customers, without the constant regulatory overhang that invites others to 
second-guess their decisions or micromanage their businesses, even when those others promise not to do so ‘at this 
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walked through that door.27  The agency next adopted privacy regulations that would have disrupted the 
interworking of the Internet, upended consumer expectations and preferences, and created asymmetrical 
obligations on the companies that have the least amount of access to consumers’ online data.  Fortunately, 
Congress rescinded those rules.  However, companies continued to face uncertainty that other business 
decisions, commercial negotiations, service offerings, and pricing decisions would be scrutinized by the 
Commission.28  I believe that these legitimate concerns were well founded and, if there had not been a 
change in Administration, the agency would have proceeded further down that path, as demonstrated by 
its zero-rating witch hunt.  

The decision to reinstate the classification of both fixed and mobile broadband Internet access 
service as an “information service” under section 3, and to reinstate the classification of mobile 
broadband as a “private mobile service” under section 332, eliminates these concerns and restores a 
sensible bipartisan approach to broadband services.29  Under this proven framework, the FCC asserts 
jurisdiction over broadband Internet access service as an interstate information service, but applies 
regulation only to the extent warranted to address specific, concrete concerns.30 

Eliminating the Bright Line Rules and General Conduct Standard

With the elimination of Title II, there is no remaining legal basis for the net neutrality bright line 
rules and general conduct standard, so we must repeal them.  In many proceedings before this agency, I 
have questioned the need for rules that impose costs but do not solve real problems, so their removal is 
completely appropriate and necessary.  That isn’t necessarily the end of the story, however.  

Congress may enact legislation providing new rules and the legal authority to support them.  I 
firmly believe that would be the better course and the only way to bring finality to this issue.  As noted 
above, regulating broadband Internet access service beyond the light-touch framework adopted in this 
order would involve a “major question” that requires a clear statement of authority by Congress.  New 
legislation, should Congress deem it appropriate, would provide that clarity and end the game of 
regulatory ping pong.   

I would humbly suggest, however, that the general conduct standard remain forever in the ash 
heap.  This policy gave the Commission’s Enforcement Bureau unbounded power to make the rules up as 
it went along – a frightening prospect.31  Businesses could find themselves subject to investigation 
without any prior notice that conduct could be considered a violation.32  One public interest group even 

(Continued from previous page)  
time’ or ‘for now.’”); AT&T Comments at 49-59 (describing the potential and actual problems resulting from the 
“vague and unworkable” rules, including the “profoundly disruptive” zero-rating investigation); Verizon Comments 
at 10-13.
27 See, e.g, CTIA Comments at 8, 9-14 (discussing the FCC’s privacy and zero-rating initiatives).
28 See id.
29 See Verizon Comments at 27-60.
30 I also want to rebut the persistent but unfounded argument that reclassification undermines our federal universal 
service programs.  As I’ve remarked before, and as the order makes clear, section 254 already provides sufficient 
authority to fund broadband-capable networks.  See also Verizon Comments at 25-27 (noting that “the Commission 
had already supported broadband services under all four universal service programs before it classified broadband as 
a telecommunications service in the Title II Order” and explaining the specific, existing authority within each of the 
four USF programs).  
31 See AT&T Comments at 51-52.
32 See Testimony of Robert M. McDowell, Chief Public Policy Advisor of Mobile Future, before the U.S. House 
Committee on the Judiciary, Subcommittee on Regulatory Reform, Commercial and Antitrust Law, “Net Neutrality 
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called the catch-all a “recipe for overreach and confusion.”33  It was the height of regulatory 
capriciousness and should never be resurrected.34   

Similarly, I am hopeful that if Congress goes down this path, it will see merit in rejecting a ban 
on paid prioritization.  The sadly simplistic rhetoric around “fast lanes” and “slow lanes” has created 
unfortunate misconceptions about paid prioritization.  In reality, it could optimize the use of networks and 
traffic delivery for all involved.35  Clearly, there are cases today and many more that will develop in time 
in which the option of a paid prioritization offering would be a necessity based on either technology needs 
or consumer welfare.  I, for one, see great value in the prioritization of telemedicine and autonomous car 
technology over cat videos.  

And speaking of autonomous cars, we must ensure that wireless providers can manage their 
systems.  Wireless networks have capacity constraints based on the physics of the spectrum they use.  
Generally, wireless use is booming, and more and more Americans are using wireless networks to access 
the Internet, but this is just the beginning.  In 2016, the average person generated 250 MB of data per day 
and, in 2020, it is predicted that number will increase to 1.5GB per day – a 200 percent increase in data 
traffic.  Now, consider that each autonomous vehicle is predicted to generate an additional four terabytes 
of data a day, much of which will be carried by wireless networks.36  It is hard to imagine that some 
prioritization of traffic will not be necessary, further undermining attempts to ban such practices.

Retaining Transparency Rules and Partnering with the FTC to Enforce Them

Although the order eliminates the bright line rules and general conduct standard, it does leave a 
version of the transparency requirements in place.  In fact, the requirements are more extensive than those 

(Continued from previous page)  
and the Role of Antitrust” at 10 (November 1, 2017) (McDowell Testimony); Free State Foundation Comments at 
55-56; CTIA Comments at 9-14.
33 Corynne McSherry, Electronic Frontier Foundation, Dear FCC: Rethink The Vague “General Conduct” Rule 
(Feb. 24, 2015), https://www.eff.org/deeplinks/2015/02/dear-fcc-rethink-those-vague-general-conduct-rules.
34 See, e.g., NCTA Comments at 43-48; Comments of Americans for Tax Reform et. al.
35 See, e.g., United States Telecom Association, 825 F.3d at 763 (Williams, J., concurring in part and dissenting in 
part) (“[P]aid prioritization would encourage ISP innovations such as providing special speed for voice transmission 
(for which timeliness and freedom from latency and jitter—delays or variations in delay in delivery of packets—are 
very important), at little or no cost to services where timeliness (especially timeliness measured in milliseconds) is 
relatively unimportant. Similarly, pricing for extra speed would incentivize edge providers to innovate in 
technologies that enable their material to travel faster (or reduce latency or jitter) even in the absence of improved 
ISP technology. . . . Thus paid prioritization would yield finely tuned incentives for innovation exactly where it is 
needed to relieve network congestion. These innovations could improve the experience for users, driving demand 
and therefore investment.”) (citing and summarizing Comments of International Center for Law & Economics and 
TechFreedom, WC Docket No. 14-28, at 17 (filed July 17, 2014)); see also id. at 764 (“Unless there is capacity for 
all packets to go at the same speed and for that speed to be optimal for the packets for which speed is most 
important, there must be either (1) prioritization or (2) identical speed for all traffic. If all go at the same speed, then 
service is below optimal for the packets for which speed is important. If there is unpaid prioritization, and it is made 
available to the senders of packets for which prioritization is important, then (1) those senders get a free ride on 
costs charged in part to other packet senders and (2) those senders have less incentive to improve their packets' 
technological capacity to use less transmission capacity. Allowance of paid prioritization eliminates those two 
defects of unpaid prioritization.”) (citing and summarizing Comments of Professor Justin (Gus) Hurwitz, WC 
Docket No. 14-28 at 17 (filed July 18, 2014)). 
36 See Brian Krzanich, Intel Newsroom, Data is the New Oil in the Future of Automated Driving (Nov. 15, 2016), 
https://newsroom.intel.com/editorials/krzanich-the-future-of-automated-driving/.
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first adopted back in 2010.  While I remain skeptical of the legal authority for them, or their value given 
the FTC’s existing authority, I am without a mechanism to get them removed.  

The transparency rules mean that anyone who is interested in monitoring the impact of this order 
will be able to stay informed about how providers are implementing it.  Should companies choose to 
discriminate against certain types of traffic, for example, they are required to say so.  Given that 
companies have already promised not to engage in such behavior, however, I do not expect the 
disclosures themselves to be that shocking.  

Of course, if a business fails to disclose relevant information or its practices differ from what is 
described, it will be subject to an investigation and enforcement, as outlined in the recent FCC-FTC 
Memorandum of Understanding.  But, I sincerely doubt that legitimate businesses are willing to subject 
themselves to a PR nightmare for attempting to engage in blocking, throttling, or improper discrimination.  
It is simply not worth the reputational cost and potential loss of business.  More likely, and unfortunately, 
the transparency requirements will keep companies from offering services or features that could actually 
benefit consumers.  

While I understand the decision to rely on section 257 as authority for the transparency 
requirements, I do not believe that section 218 or the provisions of Title III cited in the circulated version 
of the order should be invoked here.  I am relieved that they have been removed from the item at my 
request.  Based on the conversations that my staff and I have had over the last few weeks, I am confident 
that they would not be necessary to uphold the transparency rules, should those be challenged.  

Moreover, opening the door to their use could prove costly and damaging in the long run.  Those 
provisions contain very broad language and I could envision a more regulatory Commission in the future 
attempting to extend their use to require burdensome disclosures delving into the minutiae of service 
providers’ businesses.  Additionally, because the provisions apply only to certain subsets of providers, 
their use would create asymmetric burdens within the industry.  

Even the prior Commission, over the objections of public interest advocates, forbore from 
applying section 218 to broadband providers.37  The agency determined that section 218 and related 
provisions were customarily used to implement traditional rate-making authority over common carriers 
and were unnecessary to protect consumers in the net neutrality context.  Therefore, I do not want this 
Commission to be responsible for reviving its use.  In fact, I recommend that it be included in a future 
forbearance item to ensure that the provision is removed from the books once and for all.  

Preempting State and Local Requirements that Undermine our Federal Framework

Last, but certainly not least, the order contains a clear declaration that broadband is an interstate 
information service and a robust preemption analysis.  The order makes plain that broadband will be 
subject to a uniform, national framework that promotes investment and innovation.  This is eminently 
reasonable and completely consistent with the Constitution’s Commerce Clause.38  Broadband service is 
not confined to state boundaries and should not be constrained by a patchwork of state and local 
regulations.39  And, this is particularly germane to wireless services where mobile devices and the 

37 Protecting and Promoting the Open Internet, WC Docket No. 14-28, Report and Order on Remand, Declaratory 
Ruling, and Order, 30 FCC Rcd 5601, para. 508 (2015).
38 See U.S. CONST. art. 1 § 8, cl. 3.  See also Roslyn Layton, The Federalist and Anti-Federalist Arguments for 
Internet Freedom, AEIdeas (Nov. 15, 2017), http://www.aei.org/publication/the-federalist-and-anti-federalist-
arguments-for-internet-freedom/?utm_source=newsletter&utm_medium=paramount&utm_campaign=cict.
39 See Verizon White Paper, FCC Authority to Preempt State Broadband Laws, WC Docket No. 17-108 (Oct. 25, 
2017) (Verizon White Paper); McDowell Testimony at 12-15; CTIA Comments at 54-58; NCTA Comments at 63-
68; Letter from USTelecom to FCC, WC Docket No. 17-108 (filed Nov. 17, 2017).
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transmissions they carry can easily cross state lines.40  This could have drastic results where it is possible 
for such communications to be prioritized in one state, but not in another.  A hodgepodge of state rules 
could severely curtail not only the next generation of wireless systems that we have been working so hard 
to promote, but also the technologies that may rely on these networks in the future.  Accordingly, any 
laws or regulations that conflict with or undermine federal broadband polices are preempted.  Given my 
druthers, I would actually go even further on preemption,41 but I could only carry the debate so far today.  

This is not a new or novel position.42  The 2015 order also announced a “firm intention to 
exercise our preemption authority to preclude states from imposing obligations on broadband service that 
are inconsistent with the carefully tailored regulatory scheme.”43  While the rules we adopt today are 
obviously different than the 2015 order, the concept that we will preempt inconsistent state and local 
requirements is well-established.44   

Although the order does acknowledge an extremely limited state role in enforcing their traditional 
police powers, state actions that go beyond this realm will be subject to scrutiny and challenge.  The order 
makes clear that any requirements akin to common carrier regulation are barred.  At my request, the order 
also specifies that states may not adopt their own transparency requirements, whether labeled as such or 
under the guise of “consumer protection.”  I would also view state broadband privacy actions as outside 
the scope of what is permissible.45  The purpose of this order is to restore a light-touch approach through 
deregulation.  Therefore, any action to increase regulatory burdens on broadband providers would run 
directly counter to our efforts.46

40 See CTIA Comments at 55-56.
41 See id. at 55, 56 (urging the Commission to “make clear that states and localities are barred from engaging in 
public utility regulation of broadband Internet access service – not only where their regulations expressly conflict 
with federal law, but also where they purport ‘merely’ to supplement federal goals or to advance federal aims” and 
to “establish that broadband regulation is an area in which ‘the federal interest is so dominant that the federal system 
will be assumed to preclude enforcement of state laws on the same subject.’”) (quoting Hillsborough County v. 
Automated Medical Laboratories, Inc., 471 U.S. 707, 713 (1985)).
42 See Verizon White Paper at 5-9 (“[T]he Commission has regularly preempted state and local laws that it deemed 
to conflict with its exclusive jurisdiction and federal deregulatory policy.  The Commission has done so in a variety 
of domains—including information services—for well over forty years.  It has also done so on a categorical basis 
without necessarily engaging in a case-by-case assessment of particular state laws.  And in doing so, the 
Commission has consistently met with deference from—and the approval of—federal courts.  The Commission 
would not break new ground if it were to preempt state broadband laws that threaten to conflict with the restoration 
of a light-touch regulatory federal policy for broadband.  Because broadband Internet access service is an inherently 
interstate service, and because state broadband laws conflict with a federal policy of light-touch regulation, the 
Commission can explicitly preempt state broadband laws.”).
43 Protecting and Promoting the Open Internet, WC Docket No. 14-28, Report and Order on Remand, Declaratory 
Ruling, and Order, 30 FCC Rcd 5601, para. 433 (2015).
44 See Verizon White Paper at 5-9; NCTA Comments at 63-68; Letter from Kathryn A. Zachem, Comcast to 
Marlene Dortch, FCC, WC Docket No, 17-108 (filed Nov. 15, 2017).
45 See NCTA Comments at 67 (stating that “the Commission possesses the authority to preempt state and local 
regulation regardless of the federal framework it adopts—even if it refrains from imposing any ex ante open Internet 
rules at this time.”).
46 See Verizon White Paper at 2-4; McDowell Testimony at 14 (explaining that “state laws pose a direct threat to 
restoring the light-touch bipartisan regulatory framework that allowed the Internet to become the powerful consumer 
tool it is today”).
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I hope that most states and localities will not waste time and resources attempting to push the 
boundaries, but I realize that some will do so regardless.  I expect the agency to be vigilant in identifying 
and pursuing these cases.  I also commit to work closely with the Chairman and OGC to help quash any 
conflicts that arise.  

Responding to Baseless Process Complaints

Before concluding, I want to address the atmospherics surrounding the process in this proceeding.  
I’ll start with the number and identity of the comments submitted.  Some would have us believe that the 
comment process has been irreparably tainted by the large number of fake comments.  That view reflects 
a lack of understanding about the Administrative Procedure Act.  The agency is required to consider and 
respond to all significant comments in the record.47  Millions of comments that simply say something 
along the lines of “keep net neutrality” or other colorful language we can’t say in public – whether they 
are submitted by real people, bots, or honey badgers – have no impact on the decision.  As the order 
makes clear, we do not rely on any such comments.  While it is possible that the agency may want to 
tighten the comment filing system going forward, the fact of the matter is that fake comments are not 
unique to this proceeding and had no impact on the substance or propriety of the decision.  

To be clear, that does not mean that comments were ignored.  I commend staff for the extra effort 
they had to take to sift through the extraneous comments.  Many were simply obscenity laced tirades.  Yet 
the order reflects a careful evaluation and response to all significant comments, including those that took 
a different position.  Unlike the 2015 order where opposing viewpoints were relegated to footnotes and 
dismissed without commentary, often in the form of lengthy “but see” string cites, this order engages with 
and responds to such comments in a credible and substantive way.

Additionally, I disagree with the suggestion that the Commission should have held public 
hearings.  Any member of the public that wanted to express a view could have done so through the 
standard comment process, and many, many did.  Public hearings may bring out some additional people 
in a particular location, but it is inefficient for reaching large numbers of interested parties from around 
the country.  

Finally, I see no merit in the suggestion that the agency should have delayed this vote until after 
the Ninth Circuit issues a decision en banc in the FTC v. AT&T Mobility LLC case.  While the panel 
decision raised some questions about the FTC’s jurisdiction, it was widely viewed with skepticism.  
Moreover, the court’s order granting en banc rehearing of the panel decision rendered it a “legal 
nullity.”48  Therefore, the FTC is not precluded from enforcing ISPs’ net neutrality commitments.49  In 
short, there is no basis for a delay.  

I commend the Chairman, his team, and our hardworking and diligent staff for the enormous 
effort to produce an order of this quality and significance.  I am sure that this task required long days and 
much time spent away from family and friends, and I hope that you will be able to rest and reconnect over 
this holiday season.  It is very deserved and you have my full respect and profound appreciation for your 
work.  I vote to approve.

47 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519, 553 (1978) 
(“[C]omments must be significant enough to step over a threshold requirement of materiality before any lack of 
consideration becomes of concern.”); National Ass’n of Manufacturers v. EPA, 650 F.3d 921 (D.C. Cir. 2014) 
(noting an agency needs to address only “the more significant comments”).
48 See NCTA Comments at 55.
49 See id.
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STATEMENT OF
COMMISSIONER BRENDAN CARR

Re: Restoring Internet Freedom, WC Docket No. 17-108. 

This is a great day for consumers, for innovation, and for freedom.  We are reversing the Obama-
era FCC’s unprecedented decision to apply Title II regulations to the Internet.  I am proud to help end this 
two-year experiment with heavy-handed regulation—this massive regulatory overreach.

Prior to the FCC’s 2015 decision, consumers and innovators alike benefited from a free and 
openInternet.  This was not because the government imposed utility-style regulation.  It didn’t.  This was 
not because the FCC had a rule regulating “Internet conduct.”  It had none.

Instead, through Republican and Democratic administrations alike—including through the first 
six years of the Obama Administration—the FCC abided by a 20-year, bipartisan consensus that the 
government should not control or heavily regulate Internet access.

The Internet flourished under this framework.  The private sector invested over $1.5 trillion in 
broadband networks.  Consumers were protected and enjoyed the freedom to access the websites and 
content of their choosing.  Every part of the Internet economy benefited—from innovators on the edge to 
startups and businesses of every size.  Title II did not build that.  Title II did not create the open Internet.  
And Title II is not the way to maintain it.  The FCC’s light regulatory touch—coupled with the robust 
consumer protections we restore today—supported our country’s extraordinary Internet success story.

After a two-year detour—one that has seen investment decline, broadband deployments put on 
hold, and innovative new offerings shelved—it is great to see the FCC returning to this proven regulatory 
approach.

Now, there is no doubt that the debate over Internet regulation has generated significant public 
attention, as it should.  Americans cherish the free and open Internet.  But when it comes to this 
proceeding, far too many are simply fanning the false flames of fear.  The apocalyptic rhetoric is quite 
something—even by Washington standards.  No, the FCC is not ending the Internet.  Or, as President 
Obama’s first Federal Trade Commission Chairman recently put it, “the sky isn’t falling.  Consumers will 
remain protected, and the internet will flourish.”1

What we’re doing with today’s vote is reversing a two-year old decision and returning to a tried-
and-true regulatory framework—one that we know from our own experience works for consumers and for 
innovators.

Many of the myths that are out there go to what I call “the Great Title II head fake”—which is 
attributing to Title II things that it does not do.

Some claim, for instance, that Title II is preventing ISPs from selling bundled or curated plans 
that offer access to only a portion of the Internet.  Not true.  The FCC expressly stated that Title II allows 
providers to do just that.2

1 Jon Leibowitz, Everybody Calm Down About Net Neutrality, THE WALL STREET JOURNAL (Dec. 12, 2017), 
https://www.wsj.com/articles/everybody-calm-down-about-net-neutrality-1513124905.
2 See Brief for Respondents at 145, n.53, United States Telecom Ass’n v. FCC, No. 15-1063 (D.C. Cir. Sept. 14, 
2015) (The 2015 Title II Order “would not apply to a . . . company that advertised ‘filtered’ Internet access catering 
to a particular audience or that offered access only to curated content.”), https://go.usa.gov/xnnYb; see also 
Opposition of Respondents to Petitions for Panel Rehearing and Rehearing En Banc at 28, United States Telecom 
Ass’n v. FCC, No. 15-1063 (D.C. Cir. Oct. 3, 2016) (“Of course, as the panel acknowledged, a broadband provider 
could ‘choose to exercise editorial discretion—for instance, by picking a limited set of websites to carry and offering 

(continued….)
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Some claim that Title II is preventing ISPs from increasing their prices for broadband.  But the 
FCC emphasized that its Title II decision involves “no rate regulation.”3

And some claim that Title II is preventing ISPs from blocking, throttling, or engaging in paid 
prioritization.  Also, not true.  The D.C. Circuit said that Title II allows ISPs to “block[] websites,” to 
“throttl[e] . . . applications chosen by the ISP,” and to “filter[]. . . content into fast (and slow) lanes based 
on the ISP’s commercial interests” provided that they disclose those practices.4

In other words, Title II is not the thin line between where we are now and some Mad Max version 
of the Internet.  There are reasons that consumers enjoyed a free and open Internet long before Title II.  
There are reasons why consumers are free to access any website or online content of their choosing.  And 
those reasons will continue to hold true long after our Title II experiment ends.

What are they?  Well, the D.C. Circuit has offered its view.  When it observed that Title II allows 
ISPs to offer filtered Internet access, it also said that none were doing so because of fear of subscriber 
losses.5  In other words, market forces, not the Title II rules, are regulating this conduct. 

Now, there are some that will never accept market forces as a solution, either in the broadband 
marketplace or otherwise.

But for them, today’s Order has some more good news.  We are not relying on market forces 
alone.  We are not giving ISPs free reign to dictate your online experience.  Our decision today includes 
powerful legal checks.

First, Americans will enjoy robust online protections.  When the FCC classified broadband as a 
Title II service in 2015, it divested the Federal Trade Commission of 100% of its consumer protection 
authority over ISPs, including its ability to police ISPs that engage in unfair or deceptive practices.  
Repealing Title II will restore those important protections for Internet openness.

Second, consumers will regain strong online privacy protections.  Before the FCC stripped it of 
jurisdiction, the FTC—the nation’s most experienced privacy enforcement agency—brought over 500 
privacy enforcement actions, including against ISPs.  By reversing Title II, consumers get those privacy 
protections back.

Third, federal antitrust law will protect against discriminatory conduct by ISPs.  Section 1 of the 
Sherman Act renders anticompetitive agreements illegal.  So, if ISPs reached agreements to act in a non-
neutral manner by unfairly blocking, throttling, or discriminating against traffic, those agreements would 
be per se unlawful.  Moreover, Section 2 of the Sherman Act makes it illegal for a vertically integrated 
ISP to anti-competitively favor its content or services over that of an unaffiliated business.  As a former 

(Continued from previous page)  
that service as a curated internet experience . . . .’  Any such provider, however, would be exempt from the [2015 
Title II] open internet rules.”), https://go.usa.gov/xnnY5.
3 See, e.g., Protecting and Promoting the Open Internet, WC Docket No. 14-28, Report and Order on Remand, 
Declaratory Ruling, and Order, 30 FCC Rcd. 5601, 5612, para. 37 (2015), https://go.usa.gov/xnnYU.
4 United States Telecom Ass’n v. FCC, 855 F.3d 381, 389-390 (D.C. Cir. 2017) (Srinivasan, J., and Tatel, J., 
concurring in the denial of rehearing en banc).
5 Id. at 390 (“No party disputes that an ISP could do so if it wished, and no ISP has suggested an interest in doing so 
in this court.  That may be for an understandable reason: a broadband provider representing that it will filter its 
customers’ access to web content based on its own priorities might have serious concerns about its ability to attract 
subscribers.”).
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Obama Administration FTC Chairman recently said, this is a “formidable hammer against anyone who 
would harmfully block, throttle or prioritize traffic.”6

Fourth, state consumer protection laws will apply and state attorneys general can bring actions 
against ISPs.  These authorities will provide another strong set of legal protections against unfair business 
practices by ISPs. 

In short, this is no free for all.  This is no Thunderdome.  The FCC is not killing the Internet.

While I have focused in this statement on the policy debate surrounding Title II, there is also a 
threshold legal question that the Commission must answer.  Does Internet access service qualify as a Title 
I information service or a Title II telecommunications service?  Thankfully, I do not need to go beyond 
what the Order itself says on this point.  After all, in 2005, the Supreme Court expressly found that the 
FCC has authority to classify Internet access service as a Title I service.7  This remains the only 
classification blessed by the Supreme Court.  So our decision today rests on sound legal footing.

* * *

In closing, I want to look back to 2015 one more time.  In October of that year, long before I 
became a Commissioner, I gave a speech where I talked about the FCC’s Title II decision.  I ended it by 
saying this: 

I am optimistic that the U.S. will return to the successful, light-touch 
approach to the Internet that spurred massive investments in our 
broadband infrastructure.  Efforts are underway in both the courts and 
Congress to reverse the FCC’s decision.  And following next year’s 
presidential election, the composition of the FCC could be substantially 
different than it is today.

Now, two years ago, I certainly did not imagine that I would be part of the FCC’s new 
composition.  But I am very grateful for the opportunity to serve.  And I am grateful that my optimism 
back then has proven to be well-founded.  I am glad to cast my vote today in favor of Internet freedom.

6 Leibowitz, supra note 1.
7 Nat’l Cable & Telecomms. Ass’n. v. Brand X Servs. 545 U.S. 967 (2005).
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DISSENTING STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL

Re: Restoring Internet Freedom, WC Docket No. 17-108.

Net neutrality is internet freedom.  I support that freedom.  I dissent from this rash decision to roll 
back net neutrality rules.  I dissent from the corrupt process that has brought us to this point.  And I 
dissent from the contempt this agency has shown our citizens in pursuing this path today.  This decision 
puts the Federal Communications Commission on the wrong side of history, the wrong side of the law, 
and the wrong side of the American public.  

The future of the internet is the future of everything.  That is because there is nothing in our 
commercial, social, and civic lives that has been untouched by its influence or unmoved by its power.  
And here in the United States our internet economy is the envy of the world.  This is because it rests on a 
foundation of openness.  

That openness is revolutionary.  It means you can go where you want and do what you want 
online without your broadband provider getting in the way or making choices for you.  It means every one 
of us can create without permission, build community beyond geography, organize without physical 
constraints, consume content we want when and where we want it, and share ideas not just around the 
corner but across the globe.  I believe it is essential that we sustain this foundation of openness—and that 
is why I support net neutrality.

Net neutrality has deep origins in communications law and history.  In the era when 
communications meant telephony, every call went through, and your phone company could not cut off 
your call or edit the content of your conversations.  This guiding principle of nondiscrimination meant 
you were in control of the connections you made.  

This principle continued as time advanced, technology changed, and Internet access became the 
dial tone of the digital age.  So it was twelve years ago—when President George W. Bush was in the 
White House—that this agency put its first net neutrality policies on paper.  In the decade that followed, 
the FCC revamped and revised its net neutrality rules, seeking to keep them current and find them a stable 
home in the law.  In its 2015 order the FCC succeeded—because in the following year, in a 184-page 
opinion the agency’s net neutrality rules were fully and completely upheld.     

So our existing net neutrality policies have passed court muster.  They are wildly popular.  But 
today we wipe away this work, destroy this progress, and burn down time-tested values that have made 
our Internet economy the envy of the world.

As a result of today’s misguided action, our broadband providers will get extraordinary new 
power from this agency.  They will have the power to block websites, throttle services, and censor online 
content.  They will have the right to discriminate and favor the internet traffic of those companies with 
whom they have pay-for-play arrangements and the right to consign all others to a slow and bumpy road.

Now our broadband providers will tell you they will never do these things.  They say just trust us.  
But know this: they have the technical ability and business incentive to discriminate and manipulate your 
internet traffic.  And now this agency gives them the legal green light to go ahead and do so.  

This is not good.  Not good for consumers.  Not good for businesses.  Not good for anyone who 
connects and creates online.  Not good for the democratizing force that depends on openness to thrive.  
Moreover, it is not good for American leadership on the global stage of our new and complex digital 
world.  

I’m not alone with these concerns.  Everyone from the creator of the world wide web to religious 
leaders to governors and mayors of big cities and small towns to musicians to actors and actresses to 
entrepreneurs and academics and activists has registered their upset and anger.  They are reeling at how 
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this agency could make this kind of mistake.  They are wondering how it could be so tone deaf.  And they 
are justifiably concerned that just a few unelected officials could make such vast and far-reaching 
decisions about the future of the internet.

So after erasing our net neutrality rules what is left?  What recourse do consumers have?  

We’re told don’t worry, competition will save us.  But the FCC’s own data show that our 
broadband markets are not competitive.  Half of the households in this country have no choice of 
broadband provider.  So if your broadband provider is blocking websites, you have no recourse.  You 
have nowhere to go.

We’re told don’t worry, the Federal Trade Commission will save us.  But the FTC is not the 
expert agency for communications.  It has authority over unfair and deceptive practices.  But to evade 
FTC review, all any broadband provider will need to do is add new provisions to the fine print in its terms 
of service.  In addition, it is both costly and impractical to report difficulties to the FTC.  By the time the 
FTC gets around to addressing them in court proceedings or enforcement actions, it’s fair to assume that 
the start-ups and small entities wrestling with discriminatory treatment could be long gone.  Moreover, 
what little authority the FTC has is now under question in the courts.  

We’re told don’t worry, the state authorities will save us.  But at the same time, the FCC all but 
clears the field with sweeping preemption of anything that resembles state or local consumer protection.    

If the substance that got us to this point is bad, the process is even worse.  

Let’s talk about the public record.

The public has been making noise, speaking up, and raising a ruckus.  We see it in the protests 
across the country and outside here today.  We see it in how they lit up our phone lines, clogged our e-
mail in-boxes, and jammed our online comment system.  It might be messy, but whatever our 
disagreements are on this dais I hope we can agree this is democracy in action—and something we can all 
support.

To date, nearly 24 million comments have been filed in this proceeding.  There is no record in the 
history of this agency that has attracted so many filings.  But there’s something foul in this record: 

Two million comments feature stolen identities.

Half a million comments are from Russian addresses.

Fifty thousand consumer complaints are inexplicably missing from the record.

I think that’s a problem.  I think our record has been corrupted and our process for public 
participation lacks integrity.  Nineteen state attorneys general agree.  They have written us demanding we 
halt our vote until we investigate and get to the bottom of this mess.  Identity theft is a crime under state 
and federal law—and while it is taking place this agency has turned a blind eye to its victims and 
callously told our fellow law enforcement officials it will not help.  

This is not acceptable.  It is a stain on the FCC and this proceeding.  This issue is not going away.  
It needs to be addressed.   

Finally, I worry that this decision and the process that brought us to this point is ugly.  It’s ugly in 
the cavalier disregard this agency has demonstrated to the public, the contempt it has shown for citizens 
who speak up, and the disdain it has for popular opinion.  Unlike its predecessors this FCC has not held a 
single public hearing on net neutrality.  There is no shortage of people who believe Washington is not 
listening to their concerns, their fears, and their desires.  Add this agency to the list.  

I, too, am frustrated.  But here’s a twist: I hear you.  I listen to what callers are saying.  I read the 
countless, individually written e-mails in my in-box, the posts online, and the very short and sometimes 
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very long letters.  And I’m not going to give up—and neither should you.  If the arc of history is long, we 
are going to bend this toward a more just outcome.  In the courts.  In Congress.  Wherever we need to go 
to ensure that net neutrality stays the law of the land.  Because if you are conservative or progressive, you 
benefit from internet openness.  If you come from a small town or big city, you benefit from internet 
openness.  If you are a company or non-profit, you benefit from internet openness. If you are a start-up or 
an established business, you benefit from internet openness.  If you are a consumer or a creator, you 
benefit from internet openness.  If you believe in democracy, you benefit from internet openness.

So let’s persist.  Let’s fight.  Let’s not stop here or now.  It’s too important.  The future depends 
on it. 
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FROM BOARD OF REGENTS TO O’BANNON: 

HOW ANTITRUST AND MEDIA RIGHTS 

HAVE INFLUENCED COLLEGE FOOTBALL  

THOMAS A. BAKER III* & NATASHA T. BRISON** 

 

I. INTRODUCTION  

It is revolting to have no better reason for a rule of law than that 

so it was laid down in the time of Henry IV.  It is still more 

revolting if the grounds upon which it was laid down have  

vanished long since, and the rule simply persists from blind  

imitation of the past.1  

 

Justice Oliver Wendell Holmes’s comment concerning use of the doctrine 

of stare decisis has echoed since its first utterance in countless expressions of 

legal scholarship ranging from law reviews to case books.  Recently, this quote 

was reverberated in a speech given by former Justice John Paul Stevens at the 

Sports Lawyers Association’s annual meeting on May 15, 2015.  Justice Stevens 

applied the quote in criticism of the use of stare decisis by the Court in Flood v. 

Kuhn2 to preserve baseball’s antitrust exemption.  Yet, on that same day, the 

Ninth Circuit considered O’Bannon v. NCAA,3 a case that called into question 

the way Justice Stevens applied antitrust law to National Collegiate Athletic 

Association (NCAA) regulations in NCAA v. Board of Regents.4  Justice  

Stevens wrote for the majority in Board of Regents and his holding and dicta in 
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1. Justice Oliver Wendell Holmes, Supreme Judicial Court of Mass., Address at the Boston  

University School of Law Dedication: The Path of the Law (Jan. 8, 1897), in 10 HARV. L. REV. 457, 

469 (1897). 

2. 407 U.S. 258 (1972). 

3. 802 F.3d 1049 (9th Cir. 2015). 

4. 468 U.S. 85 (1984). 
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that case provided a progeny of circuit and district courts with the fodder needed 

to develop a dichotomous application of antitrust to NCAA regulations.  The 

dichotomy involved antitrust scrutiny of NCAA regulations that involved  

commercial activities, but insulated regulations deemed necessary to preserve 

the “revered tradition of amateur[]” athletics.5  The Court’s antitrust analysis 

concerned the NCAA’s television broadcast plan and the limits it imposed on 

college football broadcasts.  Included in the protected regulations were those 

that limited athlete compensation and prohibited athletes from profiting from 

the use of their publicity rights, both of which were at controversy before the 

Ninth Circuit in O’Bannon. 

While the former Justice did not directly address his opinion in Board of 

Regents or the issues in O’Bannon in his speech, his use of Justice Holmes’s 

quote provided the room of lawyers and scholars with fuel for debating the  

fidelity of Justice Stevens’s adherence to his application of antitrust in Board of 

Regents.  Reason for doubt could be found in the way in which he expanded on 

the quote by saying, “I think Justice Holmes would agree that his  

observation is equally applicable to a statement of law - even in one of his own 

opinions - ‘if the grounds upon it was laid down have vanished and the rule 

simply exists from blind imitation of the past.’”6  The statement was based  

upon Justice Holmes’s drafting of the majority opinion in Federal Baseball 

Club v. National League,7 the case that crafted the judicial exemption from  

antitrust law that baseball enjoyed for fifty years prior to Flood.  To Justice  

Stevens, the fact that the exemption had survived for five decades did not  

provide a justification for its continuation, insulating from antitrust law an  

industry that had changed significantly since the ink dried on Holmes’s  

holding.   

Similarly, the commercial industry of college football has transformed  

dramatically since 1984, the year Justice Stevens delivered Board of Regents.  

Most of college football’s economic growth can be attributed to the influx of 

monies flowing from media rights deals made possible by Board of Regents.  

However, none of these new monies have been passed directly into the hands of 

college football players.  The actual athletes for whom the fans flip the dial to 

watch have seen only modest increases in compensation and remain unable to 

profit off of whatever fame the glutton of media attention brings to them.  The 

plaintiffs in O’Bannon tried to change all of that with their antitrust action 

                                                           

5. Id. at 120. 

6. Justice John Paul Stevens, former U.S. Supreme Court Justice, Keynote Address at the Sports 

Lawyers Association 41st Annual Conference Luncheon 15 (May 15, 2015), http://www.su-

premecourt.gov/publicinfo/speeches/JPS_SportsLawyersAssociation_05-15-15.pdf (quoting Holmes, 

supra note 1). 

7. 259 U.S. 200 (1922). 
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against the NCAA’s restrictions limiting athlete pay and publicity.  In their  

response, the NCAA in O’Bannon relied on Justice Stevens’s dicta in Board of 

Regents by maintaining that the prohibitions were insulated under antitrust law 

as necessary to preserve the product of college football.  

This begs the question: If he had to decide O’Bannon, would Justice Stevens 

side with the NCAA’s reliance on his dicta? Based on his use of Holmes’s quote, 

we are not so sure.  It is our suspicion that Justice Stevens inferred through his 

use of that quote that the grounds upon which Board of Regents were laid have 

long since vanished.  Granted, our reading of subtext into Justice Stevens’s 

speech that day is purely speculative and it would be unfair to both the reader 

and to his honor to assert our speculation as fact.  Still, our suspicion is not 

without basis as it is based in how Federal Baseball Club and Board of Regents 

both concerned sports that underwent dramatic industrialization prior to their 

respective reconsiderations in Flood and O’Bannon.  In the case of Board of  

Regents, added suspicion on our part as to Justice Stevens’s fidelity stems from 

the manner in which the majority opinion and dicta changed college football in 

ways that prompted the plaintiffs to initiate O’Bannon.  

The purpose of this Article is to address the influence of antitrust on the 

current state and future of college football.  To accomplish this purpose, the 

contents of this article include examinations on (1) the influence of the  

dichotomous application of antitrust in Board of Regents on college football and 

(2) the application of antitrust to student-athlete regulation based on O’Bannon.  

The article begins with a reflective analysis of some of the more prominent 

changes caused by the Court’s decision in Board of Regents to strip the NCAA 

of what little control it had over the management of media rights for college 

football television broadcasts.  Following the analysis is a description of the  

manipulations to the market for student-athlete services caused by Justice  

Stevens’s dicta in Board of Regents.  Next, an examination is provided of the 

Ninth Circuit’s recent decision in O’Bannon that refused to recognize a  

quasi-exemption from antitrust law for NCAA regulation of student-athletes.  

The article concludes with a discussion of what may ensue in O’Bannon, if  

anything, and in both Jenkins v. NCAA8 and Alston v. NCAA,9 two antitrust  

actions demanding unlimited compensation for certain classes of  

student-athletes. 

II. BOARD OF REGENTS: HOW THE COURT CHANGED COLLEGE FOOTBALL 

It is both convenient and economical for legal scholars to criticize a  

                                                           

8. 311 F.R.D. 532 (N.D. Cal. 2015). 

9. No. 3:14CV01011 (N.D. Cal. filed Mar. 5, 2014). 
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thirty-year-old court decision from the vantage afforded to armchair justices. 

Yet, the past can provide perspective on how matters should be handled going 

forward.  Such is the case with Board of Regents and the challenges to it posed 

by O’Bannon, Jenkins, and Alston. Much has been written on the application of 

law in Board of Regents, but a reexamination of both the decision and the  

dramatic changes to college football that followed is needed.  After all, the  

influence of Board of Regents on the state of college football is still being felt 

in so many different ways.  To understand these changes, let us begin with the 

controversy in the case and the Court’s determinations and proceed from there.  

The Plaintiffs in Board of Regents were a collection of universities with  

big-time football programs who challenged the NCAA’s television plan that 

limited the number of games on national television and the number of times 

each school could be featured on national television.10  The majority held that 

the NCAA’s television plan constituted an unreasonable restraint on trade in 

violation of antitrust law.11  Justice Stevens, writing for the majority, identified 

the NCAA’s plan as a horizontal restraint on trade that prevented individual 

competitors from competing in the market for college football broadcasts.12   

Justice Stevens found that the limits imposed an anticompetitive effect by  

inflating the price paid for broadcasts at the expense of consumer preference for 

more broadcasts.13  Furthermore, Justice Stevens viewed the NCAA’s  

exercise of “complete control” over televised games as more problematic than 

the limits the plan imposed.14  Instead, Justice Stevens aimed to open the market 

for televised college football in a way that the individual member institutions 

that make up the NCAA would each be able to manage their own rights and 

compete for broadcasts in ways that benefited consumers.15  

The NCAA attempted to justify its control in managing media rights for its 

members with the position that the plan was the product of a “joint venture” that 

“assist[ed] in the marketing of broadcast rights. . . .”16  To this end, the Court 

could have aligned the NCAA’s plan with the policy behind Congress’s  

expressed exemption from antitrust law for any joint marketing of rights for 

televising professional sports.17  The Court recognized the professional  

exemption, but in a footnote in Board of Regents, Justice Stevens called  

                                                           

10. Bd. of Regents, 468 U.S. at 89, 94. 

11. Id. at 120. 

12. Id. at 98–99. 

13. Id. at 106–07. 

14. Id. at 112. 

15. Id. at 115. 

16. Id. at 113. 

17. See Sports Broadcasting Act of 1961, 15 U.S.C. § 1291 (2016). 
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attention to a district court decision in United States v. NFL18 to support his 

position that an agreement among league members concerning media rights 

could still offend the Sherman Act’s aims.19  Perhaps NFL was not the best fit 

for what would eventually occur in Board of Regents as the court in NFL did 

not strip the league of control over media rights for its members.  Rather, the 

court in NFL limited its intervention to analyzing the reasonableness of the  

specific commercial restraints at controversy.20  

So why did the Court not limit its intervention in Board of Regents to lifting 

the restriction on the number of broadcasts for NCAA members?  Theoretically, 

the Court could have recognized the NCAA’s joint venture justification as  

procompetitive while requiring an increase of output as a less-restrictive  

alternative to the limits under the NCAA’s plan.  For Justice Stevens, however, 

the NCAA’s joint venture justification did not fit because the NCAA was not 

actually a selling agent for its member institutions.21  While the NCAA negoti-

ated with the broadcasters in regards to the collective terms and price for the 

broadcast rights, the NCAA left to the broadcasters and the schools the task of 

selecting games for telecasts.22  The Court found that the NCAA’s role in man-

aging media rights under the plan was that of a limiter, rather than a facilitator, 

of televised broadcasts.23  Thus, the majority viewed the limits on output as the 

sine qua non of the NCAA’s television plan and the extent of the association’s 

cartel control over broadcasting rights for college football.  

In addition to the joint venture position, the NCAA had two other  

procompetitive justifications for preserving the plan that the Court also found 

factually flawed.24  The NCAA’s second justification concerned a purported 

economical threat that increased television broadcasts presented to live  

attendance.25  The flaw the Court found with this position was the fact that the 

NCAA had failed to produce any actual evidence that increasing the number of 

broadcasts and the number of times schools could appear on television would 

dramatically decrease live attendance.26  

                                                           

18. 116 F. Supp. 319 (E.D. Pa. 1953).  In NFL, the district court held that antitrust law did not allow 

the NFL to limit stations from broadcasting games within seventy-five miles of a team not in the match 

while that team was not playing at home and had its game televised by a station within that same  

seventy-five-mile range.  Id. at 326–27. 

19. Bd. of Regents, 468 U.S. at 104 n.28.  

20. NFL, 116 F. Supp. at 328–30. 

21. Bd. of Regents, 468 U.S. at 113. 

22. Id.  

23. See id. at 113–14. 

24. See id. at 115–20. 

25. Id. at 115. 

26. Id. at 115–16. 
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For its third and final justification, the NCAA argued that the limits on 

broadcasts and appearances in its plan were necessary to maintain competitive 

balance among its football programs.27  In dealing with this justification, the 

Court first recognized the necessity for “a certain degree of cooperation” for 

sport that distinguishes it from other types of industries.28  This makes sense in 

that the market for soft drinks is not dependent on the establishment of controls 

as to how Coca-Cola and Pepsi compete; and Coca-Cola does not need Pepsi in 

order to make its beverage.  Conversely, the University of Georgia needs the 

University of Florida in order to hold its annual rivalry game in Jacksonville, 

Florida.  The University of Oklahoma needs the University of Texas to have the 

“Red River Showdown” game every year at the Cotton Bowl in Dallas, Texas.  

For those games, and all of college football to function, the Court found that 

some horizontal restraints are necessary through the formation of regulatory 

controls governing competition.29  The Court also recognized that controls of 

this nature are “procompetitive because they enhance [the] public[’s] interest in 

intercollegiate athletics.”30  The problem for the NCAA was that restraints on 

telecasts did not “fit into the same mold [of] rules defining the conditions of the 

contest.”31 

Possibly the bigger issue with the NCAA’s competitive balance justification 

was that the restraints did not actually result in competitive balance.  In fact, 

“The NCAA [did] not claim that its television plan ha[d] equalized [(or even 

attempted to equalize)] competition” among its members.32  The Court noted 

that while the NCAA’s plan was nationwide, there was “no single league or 

tournament” for Division I college football.33  The television plan was not even 

tailored to result in competitive balance as there was no regulation on the 

amount of money that schools could spend on their football programs or the 

ways in which schools could use revenues generated from television broadcasts, 

ticket sales, concessions, or sponsorships.34  Furthermore, the Court found that 

there was “no evidence that [the restraints imposed by the NCAA’s television 

plan] produce[d] any greater measure of equality throughout the NCAA than 

would a restriction on alumni donations, tuition rates, or any other revenue-pro-

ducing activity.”35 

                                                           

27. Id. at 117. 

28. Id. 

29. Id. 

30. Id. 

31. Id. 

32. Id. at 117–18. 

33. Id. at 118. 

34. Id. at 119. 

35. Id. 
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While all of that was true, Justice Stevens and the majority missed the mark 

on one key component, perhaps the most important component and one that 

framed an underlying battle taking place in Board of Regents.  The mistake 

made by the Court was in its position that the plan was not aimed at protecting 

the competitive power of “any readily identifiable group of competitors.”36  

While it is possible the NCAA did not properly present a class of competitors 

that needed protecting via the plan, a vulnerable population of member schools 

most certainly existed.  To locate that class of competitors, the Court needed 

only to look to all Division I football programs that were not part of the class of  

plaintiffs. After all, those were the football programs that stood to lose from the 

Court lifting the limits on college football television broadcasts.  Supporting this 

position is the fact that the class of complainants was not the programs that were 

never featured in broadcasts via the NCAA’s television plan; the class consisted 

of the programs that were featured the most.37 

Joining the Universities of Oklahoma and Georgia as plaintiffs were a  

collection of sixty-four college football programs known as the College Football 

Association (CFA).  These schools represented the “haves” of college football, 

those with lucrative programs that were members of the major athletic  

conferences and/or enjoyed automatic access to the postseason bowls with the 

largest payouts.  These were the programs that wanted more broadcasts and  

revenues for their rank.  On the other side of the aisle was the NCAA, which 

represented the interests for all of its members in Division I, not just those with 

the most successful football programs.  Thus, another way of viewing Board of 

Regents was as a battle between the “haves” and “have-nots” of college football, 

with the Plaintiffs playing the role of the haves and the NCAA serving as the 

representative for and defender of the have-nots.  

Unfortunately, the actual battle between the proverbial haves and have-nots 

of college football was probably well on its way to being lost prior to the first 

filing in Board of Regents because the television plan at controversy did not 

provide for equitable revenue sharing across the Football Bowl Subdivision 

(FBS).38  Had that been the case, then perhaps the Court’s perception of the facts 

would have supported the provision of an exemption from antitrust law for the 

NCAA’s television plan based on the reasons Congress relied on in exempting 

from antitrust law media-rights management for professional sports.39  Instead, 

                                                           

36. Id. at 118. 

37. John J. Siegfried & Molly Gardner Burba, The College Football Association Television  

Broadcast Cartel, 49 ANTITRUST BULL. 799, 802 (2004). 

38. See infra note 71. 

39. Justice Stevens noted that the NCAA failed to provide evidence that its plan “produce[d] any 

greater measure of equality throughout the NCAA than would a restriction on alumni donations, tuition 

rates, or any other revenue-producing activity.” Bd. of Regents, 468 U.S. at 119. 
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the television restraints at issue in Board of Regents merely prevented the  

exacerbation of an already existing disparity in big-time college football.  After 

all, college football’s have-nots were already disadvantaged by their lack of  

access to the payouts provided by the premier bowl games and in the disparity 

existing in the profits pulled from attendance, sponsorship, and alumni  

donations.  

Justice Stevens and the majority should have better appreciated their  

position in relation to this tug-of-war between the haves and have-nots of  

college football.  By stripping the NCAA of regulatory control over  

media-rights management, the Court injected itself into the fray and drastically 

disturbed the balance of power in favor of the haves.  The in-fighting at issue in 

Board of Regents was a type of organizational instability that, in the authors’ 

view, is best left for internal resolution rather than judicial intervention.  Not 

only that, but the majority was mistaken as to the NCAA’s role in managing 

college football media rights for its members—a mistake that was caught in the 

dissent written by Justice White, with whom Justice Rehnquist joined.   

III. THE COURT’S MISTAKE AND HOW BOARD OF REGENTS SHOULD HAVE 

BEEN RESOLVED  

The dissent recognized that the NCAA’s role via the plan extended beyond 

limiting broadcasts.  Specifically, the dissent took a practical and realistic view 

of how broadcast rights for football games were (and still are) actually  

negotiated and sold within the “competitive market[place].”40  And under the 

plan at controversy, the NCAA packaged the broadcast rights for its football-

playing members and negotiated the “real . . . price and terms” of the television 

deals with broadcasters.41  “The selection[s] of games to . . . broadcast w[ere] 

left to the networks” to negotiate with the individual schools “to maximize the 

value of [broadcasts].”42  While the NCAA did not take a hands-on role in  

working with member schools and broadcasters in selecting and managing  

individual game telecasts, that fact did not trivialize the NCAA’s function in 

creating the plan.  Hence, the Court used a heavy-handed application of antitrust 

in meeting consumer interest in more broadcasts.  The Court could have, and 

arguably should have, preserved the NCAA’s cartel control over media rights 

as a joint venture similar to the NFL’s management of rights for its franchises.  

The justifications for exempting the NFL’s cartel control over broadcast rights 

provided a basis for finding a procompetitive purpose for the NCAA’s cartel 

control.  In NFL, the court recognized: 

                                                           

40. Id. at 127–28 (White, J., dissenting). 

41. Id. 

42. Siegfried & Burba, supra note 37, at 801. 
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the teams should not compete too strongly with each other in a 

business way. The evidence shows that in the National  

Football League less than half the clubs over a period of years 

are likely to be financially successful. . . . Under these  

circumstances it is both wise and essential that rules be passed 

to help the weaker clubs in their competition with the stronger 

ones and to keep the League in fairly even balance.43  

 

The court in NFL went on to find that one way that professional sport 

leagues could protect competitive balance on the field is to limit competition off 

the field through restrictions imposed on television broadcasts.44  The  

procompetitive justifications for joint venture management of media rights in 

NFL can be easily applied to the facts at issue in Board of Regents.  And while 

it is true that the court in NFL still found that the specific limitations imposed 

by the NFL’s plan were illegal under the Sherman Act,45 the court did not go as 

far as to strip the league completely of its cartel control over broadcasts.46   

Furthermore, the controversial decision in NFL was the primary catalyst for 

Congress’s exempting league control over broadcasts with the Sports  

Broadcasting Act of 1961.47  The Act expressly exempts from antitrust law the 

sale of a television package consisting of broadcast rights by professional sports 

leagues.48  With the need to protect the NCAA’s weaker programs in mind, the 

Court, in Board of Regents, also could have left unchecked the NCAA’s  

authority over the plan while also advancing consumer welfare by holding that 

the specific restrictions on broadcast output in the plan violated antitrust law. 

By limiting its reach to the broadcast output, the Court would have narrowly 

tailored its application of antitrust law and drastically reduced the case’s impact 

on the battle between the haves and have-nots for control over college football—

allowing the bigger conflict to play out within the organization rather than 

within the halls of the Supreme Court building.  This approach would have been 

more deferential to the NCAA.  Also, the limited approach would have allowed 

the NCAA to still look out for the have-nots by negotiating terms that included 

mandatory broadcasts for less-prominent schools, thereby maintaining some 

 degree of revenue sharing through the plan.  Additionally, preservation of the 

                                                           

43. United States v. NFL, 116 F. Supp. 319, 323 (E.D. Pa. 1953). 

44. Id. at 324. 

45. Id. at 330. 

46. Id. at 326. 

47. 15 U.S.C. §§ 1291–1295 (2016). 

48. Id. § 1291. 
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plan would have left intact a foundation that possibly (even if unlikely) could 

have led to increased management by the NCAA, and this could have resulted 

in more meaningful sharing of media revenue among the member institutions.  

As previously stated, the battle may have already been lost for the have-nots, 

and it is possible that the CFA schools would have eventually wrangled away 

more control from the NCAA internally, or left the NCAA and formed a new 

association.  Yet, whatever would have happened following a narrowly tailored 

Board of Regents would have happened organically.  

Justice Stevens’s heavy-handed approach in Board of Regents did more than 

just end the NCAA’s control over media management for its members; the  

decision set in motion a series of acts that eventually shifted the control over 

media-rights management of football from the NCAA to the conferences.49  

Justice Stevens and the majority may have used Board of Regents to open up a 

market in which individual institutions would compete for the benefit of  

consumers,50 but that is not exactly what happened.  While a few individual 

schools manage all three tiers of their media rights,51 most have deferred  

media-rights management to their respective conferences.52  By ending the 

NCAA’s cartel control over managing broadcast rights for all of its institutions, 

Board of Regents effectively replaced the NCAA with the CFA, which  

controlled broadcasting rights for only its members and excluded all non-CFA 

programs from sharing in the pot.53  The CFA’s cartel control, however, was 

subsequently limited by another antitrust action in Regents of the University of 

California v. American Broadcasting Cos. (ABC Sports).54  In ABC Sports, the 

Ninth Circuit tracked the Court’s reasoning in Board of Regents and found that 

antitrust law would not allow the CFA’s exclusive deal with ABC to block  

Columbia Broadcasting System (CBS) and National Broadcasting Company 

(NBC) from broadcasting University of Notre Dame and Pacific-10 Conference 

(Pac-10) games.55  Following ABC Sports, the CFA managed media rights for 

its original members sans Notre Dame and the Pac-10. But in 1995, the CFA 

lost cartel control and ceased to exist when the SEC and Big East decided to 

                                                           

49. See Alfred Dennis Mathewson, The Bowl Championship Series, Conference Realignment and 

the Major College Football Oligopoly: Revolution Not Reform, 1 MISS. SPORTS L. REV. 321, 334 

(2012). 

50. Justice Stevens criticized the NCAA’s plan in Board of Regents because “[n]o individual school 

[was] free to televise its own games without restraint.”  NCAA v. Bd. of Regents, 468 U.S. 85, 115 

(1984). 

51. Such as Notre Dame, Brigham Young, Army, and Texas.  

52. See Mathewson, supra note 49. 

53. Id. 

54. 747 F.2d 511 (9th Cir. 1984). 

55. See id. at 521. 
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manage their respective media rights.56  

Accordingly, Board of Regents did not accomplish Justice Stevens’s  

vision of media-rights management at the institution/program level.  In fact, 

very few FBS programs manage all three tiers of their media rights.57  The  

dissent was correct: the competitive marketplace for college football broadcasts  

necessitates the collective packaging of rights.58  Looking at what is happening 

today, instead of league-wide cartel control at the NCAA level, college football 

broadcast rights are controlled by a small number of mini-cartels at the  

conference level.  The shift from NCAA management of media rights to  

conference management that resulted from Board of Regents set in motion a 

tectonic shift in power that would reshape college athletics, not just football. 

IV. THE FALLOUT RESULTING FROM BOARD OF REGENTS 

Today, college football consists of mid-major programs (less prestigious 

programs that form the “Group of 5”)59 and a group of conferences that are 

collectively called the Power 5 (P5).60  The P5 includes the Atlantic Coast  

Conference (ACC), Big Ten Conference (Big Ten), Big 12 Conference (Big 12), 

Pacific-12 Conference (Pac-12), and Southeastern Conference (SEC), and  

represents the most powerful football programs in the FBS.61  The P5  

conferences are also those with the most lucrative television contracts—some 

even have their own networks.62  However, it is important to note that not all 

members of the P5 are power programs in terms of their competitive  

contributions to the actual sport of college football.  The schools within the P5 

are fortunate enough to have historical ties to conferences that include  

prominent and very successful programs.  The arbitrariness of conference  

affiliation in P5 conferences has proved harmful to many successful football 

programs that found themselves on the outside looking in, while less successful 

football programs within the P5 have reaped financial benefits from shared  

                                                           

56. See Mathewson, supra note 49, at 334–35. 

57. Our research found that only Notre Dame and Brigham Young control their media rights and 

both are not full participating members of any athletic conference (for all sports).  

58. NCAA v. Bd. of Regents, 468 U.S. 85, 128 (1984) (White, J., dissenting). 

59. The Group of Five consists of the American Athletic Conference, Conference USA, the  

Mid-American Conference, the Mountain West Conference, and the Sun Belt Conference.  Bill Bender, 

Power 5 vs. Group of 5: College Football’s Split Decision, SPORTING NEWS (June 9, 2014), 

http://www.sportingnews.com/ncaa-football-news/4589827-power-5-conferences-autonomy-ncaa-

group-of-5-nick-saban-mike-slive-division-iv-split. 

60. Id. 

61. Id. 

62. Some conferences with their own networks are the SEC Network, the Pac-12 Network, and the 

Big Ten Network. 
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media-rights revenues derived from conference affiliations.  

The P5 conferences were reshaped based on conference realignment from 

their original formations (mostly based on historical alliances) in the 1990s and 

throughout the 2000s.  Board of Regents was a catalyst for conference  

realignment because the process was fueled by conferences desiring the  

acquisition of new, large media markets in order to secure bigger and better 

media deals.63  Conferences cannibalized each other through realignment with 

major conferences raiding other major, and even mid-major, conferences for 

new members for new media markets.  The transition was not orderly, and the 

mass movement of programs from one league to another caused one league to 

close shop (Southwest Conference) and several others to drop football (Big East 

Conference, Big West Conference, and Western Athletic Conference).  In vain 

efforts to remain relevant in football, two conferences and two members from 

realignment-affected leagues actually sued departing members.64  When the 

dust had settled, for the time being, realignment had transformed the most  

prominent football conferences from eight ten-member regional leagues with 

schools in relative proximity to each other to twelve fourteen-member goliaths 

with geographic reaches that stretched across the country.  

In Board of Regents, Justice Stevens recognized that antitrust is a  

mechanism for “consumer welfare prescription,”65 but that conference  

realignment harmed college football consumers because it (1) made travel for 

road games difficult by increasing the distance between schools and (2)  

eradicated many longstanding annual rivalry series by separating rival programs 

into different leagues.66  Furthermore, Board of Regents did not protect  

consumers of mid-major football programs as their favorite schools found  

themselves unable to financially compete with P5 schools for top talent.   

Compounding that problem is the fact that mid-majors make up almost half of 

the FBS.  

                                                           

63. Ronald A. Smith, Intercollegiate Athletic Associations and Conferences, in SPORTS IN AMERICA 

FROM COLONIAL TIMES TO THE TWENTY-FIRST CENTURY (Steven A. Riess ed., 2015). 

64. Christian Dennie, Conference Realignment: From Backyard Brawls to Cash Cows, 1 MISS. 

SPORTS L. REV. 249, 257–64 (2012). 

65. NCAA v. Bd. of Regents, 468 U.S. 85, 107 (1984) (quoting Reiter v. Sonotone Corp., 442 U.S. 

330, 343 (1979)). 

66. Dennie, supra note 64, at 278; see also Conference Realignment Poll, BAYLOR U., 

http://www.baylor.edu/survey/ (last visited June 9, 2016) (showing the results of a survey revealing that 

76% of alumni polled preferred traditional rivalries between schools in close proximity to each other 

over those resulting from conference realignment that creates super conferences); Cody T. Havard & 

Terry Eddy, Qualitative Assessment of Rivalry and Conference Realignment in Intercollegiate  

Athletics, 6 J. ISSUES INTERCOLLEGIATE ATHLETICS 216, 222–27 (2013) (noting a study that  

empirically examined the harm caused to consumers of college football by studying fan reaction to loss 

of traditional rivalry games based on conference realignment).  
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Unfortunately for the mid-majors, the management of media rights for  

college football’s postseason also produced substantial inequity.  Almost since 

its inception, college football’s postseason has been managed by the bowls, 

games produced by bowl committees that pit teams from different leagues 

against each other in a number of mini-championships.67  The national  

champion of college football, however, was decided by various polls that often 

produced conflicting results by crowning different champions.68  In the early 

1990s, the most prominent conferences pulled together with the most powerful 

bowl committees and interested television networks to coordinate college  

football’s postseason in a way that would result in the crowning of a  

champion.69  With no control over regular season broadcast rights or postseason 

bowl games and their broadcast rights, the NCAA had no place at the table in 

these discussions.  Emerging from this unholy alliance of commercially-driven 

partners was an entity that would grow into the nefarious Bowl Championship 

Series (BCS).70 The NCAA manages the playoffs for its football-playing  

members in divisions below what was once called Division I-A71 but does not 

manage the playoff for its premier college football division.  

Before the advent of the playoff for the FBS division, the BCS decided who 

would play in the national title game for sixteen years72 and the damage it did 

to college football is lasting, and likely permanent. The BCS effectively divided 

programs in the premier subdivision of college football into BCS  

programs and non-BCS programs; the non-BCS programs were the mid-major 

programs.73 The BCS schools were those in the premier athletic conferences 

(composed mostly of former CFA programs) that enjoyed automatic access for 

league champions into BCS Bowls (i.e., the premier bowls represented in the 

BCS format).74 But more importantly, the BCS schools were also those that 

                                                           

67. Jodi M. Warmbrod, Comment, Antitrust in Amateur Athletics: Fourth and Long: Why Non-BCS  

Universities Should Punt Rather than Go for an Antitrust Challenge to the Bowl Championship Series, 

57 OKLA. L. REV. 333, 336–39 (2004). 

68. Id. at 338–39. 

69. C. Paul Rogers III, The Quest for Number One in College Football: The Revised Bowl  

Championship Series, Antitrust, and the Winner Take All Syndrome, 18 MARQ. SPORTS L. REV. 285, 

286–87 (2008). 

70. Id. (noting that what would become the BCS was first called the Bowl Coalition and then called 

the Bowl Alliance before changing to the BCS). 

71. Division I-A is now called the Football Bowl Subdivision (FBS).  Divisional Differences and 

the History of Multidivision Classification, NCAA.ORG, http://www.ncaa.org/about/who-we-are/mem-

bership/divisional-differences-and-history-multidivision-classification (last visited June 9, 2016). 

72. See Jude D. Schmit, A Fresh Set of Downs? Why Recent Modifications to the Bowl  

Championship Series Still Draw a Flag Under the Sherman Act, 14 SPORTS LAW. J. 219, 229–30 

(2007). 

73. Rogers, supra note 69, at 287–88. 

74. Id. at 288–89. 
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automatically shared in the television revenues generated by the package and 

sale of the rights to televise the BCS bowl games.75 It took the threat of antitrust 

litigation for mid-major programs to gain limited access to the BCS, which  

allowed the few accessing programs to financially benefit.76 Yet, from its  

inception to its folding, no mid-major program was ever selected to play in the 

BCS Championship program. The lack of financial benefits associated with the 

BCS and the distinction as mid-major were two key variables that made it  

virtually impossible for mid-major programs to compete with BCS schools for 

college football recruits.77  

The truth is that competitive equity never existed in college football, and it 

is highly possible that the landscape of college football would have eventually 

been reshaped no matter the result in Board of Regents.  It is also true that Board 

of Regents set into motion the events that changed college football in ways that 

harmed consumers, particularly the fans of mid-major programs.78  In fact, the 

term “mid-major” did not exist prior to the infusion of commercialization 

through increased media exposure and media-generated revenues made possible 

by Board of Regents.  Thus, no matter what happens in O’Bannon, a lasting 

legacy will remain from Board of Regents in the great disparity in power and 

financial resources that now exist between the haves and have-nots of college 

football.79  These disparities were caused because the Court took a side in the 

battle for control over college football media-rights management, and a strong 

case could be made that the Court chose the wrong side. 

V. JUSTICE STEVENS’S DICTA AND THE MANIPULATED MARKET FOR 

COLLEGE ATHLETES 

Justice Stevens was right about one key fact in his decision in Board of 

Regents: consumers wanted substantially more televised college football than 

the NCAA’s plan provided.  It took a bit of time, but in the wake of Board of 

                                                           

75. Id. (noting that the BCS “guaranteed almost $1 million” to each BCS school while all others 

were  

“receiv[ing] as little as $180,000 before expenses”). 

76. Schmit, supra note 72, at 234. 

77. See Craig A. Depken II & Dennis P. Wilson, Institutional Change in the NCAA and Competitive  

Balance in Intercollegiate Football, in ECONOMICS OF COLLEGE SPORTS 197, 197–209 (John Fizel &  

Rodney Fort eds., 2004) (highlighting a study using both the Herfindahl-Hirschman Index and  

Structure-Conduct-Performance (SCP) measures to examine the influence of regulatory changes on  

competitive balance in college football between 1888-2001 found that the BCS, in just four seasons, 

had a negative effect on competitive balance using the SCP measure). 

78. See generally Brian Goff, College Football ‘Mid Majors’ Face Uncertain Future, FORBES (Sept. 

1, 2014), http://www.forbes.com/sites/briangoff/2014/09/01/college-football-mid-majors-face-uncer-

tain-future/. 

79. See Depken & Wilson, supra note 77.  
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Regents, college football has ballooned into an industry worth billions of  

dollars, in large part due to the monies mined from the leverage of media 

rights.80  The gross commercialization resulting from the influx of media  

money has led former University of Texas football coach Mack Brown to  

believe, “College football is growing closer and closer to being like the 

N.F.L.”81  The industrial growth of NCAA football has also increased the  

competition for college-athlete services and the spending needed to attract them 

to campus.  Yet, the athletes, the most necessary of inputs for the product of 

college football,82 have not financially benefited from the gross increases in 

spending on their sports.  Since 1973, NCAA “amateurism” regulations have 

capped athlete compensation at roughly the same rate, covering only tuition, 

books, and room and board.83  Only recently, starting August 1, 2015, has  

grant-in-aid seen an increase by way of an option for programs to extend athlete 

compensation to include costs of attendance for each school.84  The push for 

this extension was in response to O’Bannon and other antitrust actions lodged 

against the NCAA.85  While a step in the right direction, a cost of attendance 

allowance is just a mere extension of the existing cap on student-athlete  

compensation—one that is not calculated based on revenue.86 

Still, the cap on student-athlete compensation has not slowed competition 

for athlete services.  Instead, the cap has allowed for the inflation of an “arm’s 

race” in which NCAA member institutions compete for college athletes by 

spending on the best coaches and building preposterously lavish facilities.87  

The distorted marketplace for college-athlete services resulting from Board of  
                                                           

80. ESPN has agreed to pay $7.3 billion over twelve years for the rights to televise seven playoff 

games per year.  Based on revenues from this new playoff system, the P5 conferences saw increases in 

base revenues from $28 million in 2013–2014 to about $50 million in 2014–2015, further adding to the 

income disparity between the P5 and the Group of 5.  Marc Tracy & Tim Rohan, What Made College 

Football More Like the Pros? $7.3 Billion, for a Start, N.Y. TIMES (Dec. 30, 2014), http://www.ny-

times.com/2014/12/31/sports/ncaafootball/what-made-college-ball-more-like-the-pros-73-billion-for-

a-start.html?_r=0. 

81. Id. 

82. In re NCAA I-A Walk-On Football Players Litig., 398 F. Supp. 2d 1144, 1150 (W.D. Wash. 

2005). 

83. Mark Snyder, The NCAA’s Grant in Aid Cap: Injustice Forced on Student-Athletes 5 (2015)  

(unpublished comment, Seton Hall University Law School Student Scholarship), http://scholar-

ship.shu.edu/cgi/viewcontent.cgi?article=1695&context=student_scholarship. 

84. Steve Berkowitz & Andrew Kreighbaum, College Athletes Cashing in with Millions in New 

Benefits, USA TODAY (Aug. 19, 2015), http://www.usatoday.com/story/sports/college/2015/ 

08/18/ncaa-cost-attendance-meals-2015/31904839/. 

85. Id. 

86. See id. 

87. Brian Bennett, Arms Race Proves Recession-Proof, ESPN (June 14, 2012), 

http://espn.go.com/college-football/story/_/id/8047787/college-football-facilities-arms-race-proves-

recession-proof. 
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Regents matches predictions made for the market for assistant coaches in Law 

v. NCAA.88  In Law, the Tenth Circuit anticipated that a cap on coach pay would 

not control the constantly spiraling costs for college athletics, as schools would 

merely find other things on which to spend in competition against each other.89  

The Tenth Circuit’s predictions of how a cap on compensation imposed by 

NCAA regulations would result in schools redirecting rather than limiting 

spending proved true, but to the detriment of student-athletes rather than 

coaches.  The redirection of monies at the expense of athletes can be blamed, in 

part at least, on the influence of dicta in Board of Regents, which provided  

federal district and circuit courts with the cover needed to insulate from antitrust 

law the NCAA’s regulation of athlete compensation.  

Student-athlete regulation was not even before the Court, yet Justice  

Stevens addressed the subject with several statements in dicta, including one 

providing that the NCAA “need[ed] ample latitude” in preserving the “revered 

tradition of amateurism.”90  Included in Justice Stevens’s latitude were athlete 

regulations that prevent athletes from being paid because he deemed them  

necessary for protecting consumer interest in safeguarding college football as a 

product distinct from professional football.91  Following Board of Regents, a 

number of district courts and appellate circuits relied on Justice Stevens’s dicta 

in fashioning an application of antitrust law that shielded from review all  

regulation of college athletes.  Most did so by refusing to recognize a relevant 

market for athlete services based on the distinction Justice Stevens drew  

between amateur and professional football.92  

In spite of this, there has been a shift in the conceptual framework as to how 

antitrust applies (or does not) to NCAA student-athlete regulations, and this 

shift emerged from the Ninth Circuit in Tanaka v. University of Southern  

California.93  In Tanaka, a soccer player at the University of Southern  

California challenged a Pac-10 transfer rule that required her to sit out one full 

year prior to her playing for the University of California, Los Angeles on the 

grounds that the rule violated antitrust laws.94  At first blush, the fact that the 

                                                           

88. 134 F.3d 1010 (10th Cir. 1998). 

89. Id. at 1023. 

90. NCAA v. Bd. of Regents, 468 U.S. 85, 120 (1984). 

91. Id. at 101–02. 

92. Thomas A. Baker III, Joel G. Maxcy & Cyntrice Thomas, White v. NCAA: A Chink in the 

Antitrust Armor, 21 J. LEGAL ASPECTS SPORT 75, 91 (2011); see also Smith v. NCAA, 139 F.3d 180, 

185–86 (3d Cir. 1998); Banks v. NCAA, 977 F.2d 1081, 1093 (7th Cir. 1992); McCormack v. NCAA, 

845 F.2d 1338, 1344 (5th Cir. 1988); Pocono Invitational Sports Camp, Inc. v. NCAA, 317 F. Supp. 2d 

569, 587 (E.D. Pa. 2004); Gaines v. NCAA, 746 F. Supp. 738, 745 (M.D. Tenn. 1990).  

93. 252 F.3d 1059 (9th Cir. 2001). 

94. Id. at 1061–62. 
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Ninth Circuit in Tanaka held that the Plaintiff failed to establish a relevant  

market for her services95 seems to match the trend of courts refusing to  

recognize relevant markets for student-athletes following Board of Regents.  A 

closer look, however, reveals that the Ninth Circuit in Tanaka actually  

recognized that relevant product and geographic markets might exist for  

student-athlete services, but the Plaintiff erred in establishing a relevant  

market by restricting the reach of her product and geographic markets to a  

single program and the reach of her anticompetitive effect to herself.96  The 

Ninth Circuit, in Tanaka, left open the possibility that a larger relevant market 

exists in the competition for student-athlete services on a regional or national 

level. In fact, the court actually found that the Pac-10 provided the Plaintiff in 

Tanaka with a definable relevant product market based on the fact that she was 

actively recruited by a number of schools within the league.97  

The shift in approach continued just four years later with a district court 

decision, also out of the Ninth Circuit.  In re NCAA 1-A Walk-On Football  

Players Litigation (Walk-On Football Players) concerned an antitrust challenge 

to NCAA scholarship restrictions that prevented walk-on players from receiving 

athletics-based financial aid.98  The court in Walk-On Football Players looked 

to the Tenth Circuit’s reasoning in Law to find that the market for  

student-athletes was not unlike the market the Tenth Circuit recognized for  

assistant coaches.99  To show a relevant market, plaintiffs must be able to  

establish reasonable product interchangeability and cross-price elasticity.100  

The court in Walk-On Football Players found that those two requirements were 

met by the Plaintiffs’ proof that a dearth of viable substitutes existed for  

student-athletes who desired to compete at the highest level of competition in 

amateur football.101  

Following Walk-On Football Players was White v. NCAA,102 which was the 

first plausible and well-crafted antitrust attack on the NCAA regulations that 

limit student-athlete compensation.  The plausibility in White was found in how 

the Plaintiffs did not attempt to defeat or dismiss the “preservation of  

amateurism” justification, and the smart crafting was found in how the  

Plaintiffs proffered their relevant market.  The Plaintiffs in White understood 

                                                           

95. Id. at 1063–64. 

96. Id. at 1065. 

97. Id. at 1063–64. 

98. In re NCAA I-A Walk-On Football Players Litig.,398 F. Supp. 2d 1144, 1146–47 (W.D. Wash. 

2005). 

99. Id. at 1150. 

100. United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 394–95 (1956). 

101. Walk-On Football Players, 398 F. Supp. 2d at 1150. 

102. White v. NCAA, No. CV 06-999-RGK (MANx), 2006 WL 8066802 (C.D. Cal. Sept. 21, 2006). 
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the uphill battle they would face if they were to wage an attempt at reversing  

decades of decisions that relied on Justice Stevens’s call for ample latitude in 

preserving amateurism at their expense.103  The Plaintiffs were modest in their 

demand and sought incremental gains rather than full-scale assault on the ample 

latitude that Justice Stevens believed the NCAA needed in preserving  

amateurism.104  Specifically, the plaintiffs in White did not challenge the 

NCAA’s authority in enforcing a cap on athlete compensation under the  

antitrust laws.  Instead, the Plaintiffs’ antitrust claims challenged the artificiality 

of the grant-in-aid calculation because it did not cover the full cost of  

attendance.105  

Turning next to their relevant market, the plaintiffs in White carefully  

proffered markets, both in the NCAA’s Division I, consisting of (1) major  

college football programs and (2) major college basketball programs.106  In  

support of these two markets, the plaintiffs asserted that no reasonably  

interchangeable substitutes existed for the would-be student-athletes who  

desired the unique mix of academics and athletics offered at Division I’s highest 

levels for each sport.107  Note that the markets identified in their complaint 

placed the plaintiffs in the position of buyers rather than sellers—the necessary 

“inputs” for making the product as acknowledged in Walk-On Football  

Players.108  By framing the markets in this manner, the Plaintiffs allowed the 

court in White to recognize relevant markets within these sports without having 

to make determinations on the markets for college athlete services.  The 

thoughtful pleading paid off for the Plaintiffs because the court in White denied 

the NCAA’s motion to dismiss and in doing so held that the Plaintiffs’ relevant 

market was legally sufficient to survive judgment as a matter of law.109 Mere 

months later, the NCAA settled the case with the Plaintiffs in White for $10 

million.110  While the case did not proceed to verdict and no precedent was set, 

                                                           

103. See generally Second Amended Complaint for Violation of Section 1 of the Sherman Act, 15 

U.S.C. § 1, White v. NCAA, No. CV 06-0999-RGK (MANx) (C.D. Cal. Sept. 8, 2006), 

http://www.ncaaclassaction.com/complaint.pdf. 

104. Baker, Maxcy & Thomas, supra note 92, at 95. 

105. Second Amended Complaint for Violation of Section 1 of the Sherman Act, 15 U.S.C. § 1, 

supra note 103, at 6. 

106. Id. at 10–11. 

107. Id. at 11–13. 

108. In re NCAA I-A Walk-On Football Players Litig., 398 F. Supp. 2d 1144, 1150 (W.D. Wash. 

2005). 

109. White v. NCAA, No. CV 06-0999-RGK (MANx), 2006 WL 8066802, at *2–4 (C.D. Cal. Sept. 

21, 2006). 

110. Stipulation and Agreement of Settlement Between Plaintiffs and Defendant NCAA, White v. 

NCAA, No. CV06-0999 VBF (MANx), 2008 WL 890625, at *10 (C.D. Cal. Jan. 29, 2008).  The $10 

million was for distribution on a claims-made basis, and the settlement required that students have 
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the Plaintiffs in White set the stage for what would come in O’Bannon and  

provided the plaintiffs in O’Bannon with an antitrust roadmap for attacking the 

NCAA’s compensation cap in a way that would work around Justice Stevens’s 

dicta in Board of Regents.111 

VI. O’BANNON V. NCAA: THE NINTH CIRCUIT TACKLES BOARD OF REGENTS 

On September 30, 2015, the Ninth Circuit addressed arguments in  

O’Bannon that were very similar to those presented in White and held that the 

NCAA’s amateurism rules are not exempt from the rule of reason analysis  

under antitrust law.112  The Ninth Circuit’s order affirmed, in part,113 a district 

court decision that held that the NCAA’s amateurism provisions violated § 1 of 

the Sherman Antitrust Act.114  This section of the Article will summarize the 

specifics of the Ninth Circuit’s decision that effectively ended, for now, the 

quasi-antitrust exemption for NCAA amateurism regulations that emerged from 

Justice Stevens’s dicta in Board of Regents.  

A. First Down: No Quasi-Exemption Exists for Amateurism Rules 

For its first order of business, the Ninth Circuit quickly put to rest the  

notion that the NCAA amateurism rules were “valid as a matter of law.”115  In 

its appeal, the NCAA argued Board of Regents held that rules relating to the 

amateur aspects of college athletics were “presumptively valid.”116  In support 

of its position of a quasi-exemption for its regulation of student-athletes, the 

NCAA relied on three decisions from the Ninth Circuit’s “sister circuits” in 

Smith v. NCAA, McCormack v. NCAA, and Agnew v. NCAA.117  The NCAA was 

not misguided in relying on these three decisions because all three relied on 

Justice Stevens’s dicta in fortifying the NCAA’s amateurism restrictions from 

antitrust review. Oddly, the Ninth Circuit singled out Agnew as the only one 

from the three that came “close to agreeing with the NCAA’s interpretation of 

Board of Regents.”118  

What is odd about that finding is that Smith clearly stands for the position 

that the NCAA’s student-athlete regulations were immune to the antitrust laws.  

                                                           
access to another $218 million that existed within a slush fund used to fund student expenses.  Id. 

111. Baker, Maxcy & Thomas, supra note 92, at 94. 

112. O’Bannon v. NCAA, 802 F.3d 1049, 1063 (9th Cir. 2015). 

113. Id. at 1079. 

114. O’Bannon v. NCAA, 7 F. Supp. 3d 955, 1009 (N.D. Cal. 2014). 

115. O’Bannon, 802 F.3d at 1061–64. 

116. Id. at 1063. 

117. Id. at 1064. 

118. Id. 
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In Smith, the Third Circuit held that the NCAA’s eligibility rules were not  

commercial or business activities because they did not confer to the NCAA a 

commercial advantage.119 The Ninth Circuit recognized this holding in  

O’Bannon.120  But what the Ninth Circuit neglected was the Third Circuit’s  

finding in Smith that even if the regulation at issue was viewed by the court to 

be economics-driven, the court would have still held it to be noncommercial 

because it furthered the NCAA’s procompetitive goals of fair competition and 

the survival of intercollegiate athletics.121  In fact, in Agnew, the Seventh  

Circuit looked to Smith as providing a definitive determination that, within the 

Third Circuit, the NCAA’s eligibility regulations were not commercial and, 

therefore, outside of the Sherman Act’s reach.122  Further, the Seventh Circuit 

in Agnew diverted from Smith’s definitive holding and instead found that the  

antitrust laws apply generally to the NCAA’s Bylaws.123  For the court in  

Agnew, the application of antitrust to NCAA regulations turned on the  

commerciality of any specific NCAA Bylaw based on a relevant market  

analysis.124  This position was in stark contrast to that taken by the same circuit 

in Banks v. NCAA.125  In Banks, the Seventh Circuit held that the NCAA’s  

no-draft rule was incapable of restraining trade in the marketplace for college 

football players “because the NCAA does not exist as a minor league training 

ground for future NFL players. . . .”126  Thus, Agnew was a small step forward 

from Banks for student-athlete plaintiffs, and most definitely did not provide the 

NCAA with a blanket per se presumption of validity, even though the Seventh 

Circuit was not ready to recognize either a relevant education or labor market 

existing within NCAA college athletics.  

What the Ninth Circuit did next was also curious; it took the NCAA’s bait 

by distinguishing between the per se presumption of validity position and the 

NCAA’s argument that its Bylaws were not commercial.  This was curious  

because the Ninth Circuit had no need to distinguish between the per se validity 

and the commerciality arguments.  After all, the fundamental reason that  

decades of decisions had exempted NCAA Bylaws from antitrust review was 

due to the fact that the regulations were found to be noncommercial based on 

Justice Stevens’s dicta in Board of Regents.  Thus, the two positions were  

connected rather than distinguishable, and the Ninth Circuit could have (and 
                                                           

119. Smith v. NCAA, 139 F.3d 180, 185 (3d Cir. 1998). 

120. O’Bannon, 802 F.3d at 1065. 

121. Smith, 139 F.3d at 186. 

122. Agnew v. NCAA, 683 F.3d 328, 339 (7th Cir. 2012). 

123. Id. at 340. 

124. Id. 

125. 977 F.2d 1081 (7th Cir. 1992). 

126. Id. at 1089–90. 
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arguably should have) treated them as such.  

The reason why the Ninth Circuit probably should have addressed these  

positions in one fell swoop, rather than independently, is found in how the court 

countered the NCAA’s noncommercial position. Specifically, the Ninth Circuit 

distinguished the compensation rules in O’Bannon from the regulations at issue 

in Smith and Bassett v. NCAA,127 respectively.128  The problem with this  

approach is that it gave credence to the existence of the per se validity provided 

by the dichotomous approach (which exempted NCAA Bylaws as  

noncommercial) and required the court to engage in a level of analysis that is 

not required under the rule of reason.  Particularly, by distinguishing the  

compensation requirements as commercial, in comparison to the  

noncommercial regulations at issue in Smith and Bassett, the Ninth Circuit  

satisfied a “commerciality” step that is not required under the rule of reason 

analysis.  Instead, the court in O’Bannon should have simply recognized the  

applicability of the Sherman Act to the NCAA’s Bylaws and then followed the 

approach taken in Agnew by addressing the commercial nature of the  

compensation caps through relevant market analysis. 

So why did the Ninth Circuit in O’Bannon go to such exhaustive lengths in 

countering the NCAA’s confounding arguments on the applicability of the  

antitrust laws to its amateurism regulations?  It is possible that the Ninth  

Circuit was just being thorough.  Or perhaps the court’s complex and tedious 

analysis was, in part at least, an act of deference to Justice Stevens and his  

dicta in Board of Regents.  Where Justice Stevens in Board of Regents was  

deferential toward the NCAA with the statement that the association “needs  

ample latitude” to preserve the “revered tradition of amateurism,”129 the Ninth 

Circuit in O’Bannon showed deference to Justice Stevens with its finding that 

nothing in Board of Regents limited the application of antitrust laws to the 

NCAA’s amateurism rules.130  To this end, the Ninth Circuit even stated that it 

did “not treat considered dicta from the Supreme Court lightly” and, where  

applicable, would afford Justice Stevens’s dicta with “appropriate  

deference.”131  But to the Ninth Circuit, that deference did not extend to it using 

what was actually a procompetitive justification (preservation of amateurism) 

to exempt the NCAA’s student-athlete compensation regulations from antitrust 

scrutiny as “automatically lawful. . . .”132  Our review of the decision leads to 
                                                           

127. 528 F.3d 426 (6th Cir. 2008).  In Bassett v. NCAA, the Sixth Circuit held that NCAA regulations  

prohibiting “improper inducements” to athletic recruits were “explicitly non-commercial.”  Id. at 433.  

128. O’Bannon v. NCAA, 802 F.3d 1049, 1066 (9th Cir. 2015). 

129. NCAA v. Bd. of Regents, 468 U.S. 85, 120 (1984). 

130. O’Bannon, 802 F.3d at 1063. 

131. Id. (quoting United States v. Augustine, 712 F.3d 1290, 1295 (9th Cir. 2013)). 

132. Id. at 1063–64. 
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the conclusion that the court in O’Bannon took substantial measures because it 

understood the magnitude of its decision.  By subjecting the NCAA’s  

amateurism regulations to the rule of reason analysis, the Ninth Circuit deviated 

from the line of district and circuit cases that interpreted Justice Stevens’s dicta 

in ways that fortified the NCAA’s amateurism restrictions as noncommercial 

and, therefore, outside of § 1 jurisdiction. Accordingly, the Ninth Circuit in 

O’Bannon may have been a bit clumsy in its analysis on first down, but the court 

gained positive yardage on the play and set the stage for the first step in the rule 

of reason analysis, which focused on the relevant markets. 

B. Second Down: The Markets 

Arguably, no hurdle has been more difficult to clear for student-athlete 

plaintiffs in establishing antitrust claims against the NCAA than step one of the 

rule of reason analysis, which requires plaintiffs to show “significant  

anticompetitive effects within a relevant market.”133  In fact, until O’Bannon, 

no student-driven litigation had ever progressed past this play.  The courts and  

circuits following Board of Regents had been steadfast in failing to find a  

relevant market within NCAA athletics for student-athletes.  While Tanaka, 

Walk-On Football Players, and even White provided the plaintiffs in O’Bannon 

with some traction for overcoming the relevant market hurdle, those cases held 

no precedential value for the Ninth Circuit.  Thus, the Plaintiffs in O’Bannon 

had the very daunting task of convincing the Ninth Circuit to be the first of the 

federal circuits to find a relevant market that would subject the NCAA’s  

amateurism provisions to the second step of the rule of reason analysis.134  

Initially, there were two purported markets at play in O’Bannon based on 

the district court’s determinations.  The first was the college education market.  

This market included the “unique bundles of goods and services” that FBS  

football and Division I basketball schools offer in recruiting against each other 

for the best student-athletes.135  The second market was a “group licensing  

market” for three submarkets in which student-athlete names, images, and  

                                                           

133. Id. at 1070 (quoting Tanaka v. Univ. of S. Cal., 252 F.3d 1059, 1063 (9th Cir. 2001)). 

134. See Agnew v. NCAA, 683 F.3d 328 (7th Cir. 2012).  The case involved an antitrust challenge 

to the cap the NCAA places on football scholarships.  While the Seventh Circuit in Agnew did not find 

a relevant market for student-athlete services, it disagreed with the district court’s determination that a 

relevant market could not be established.  In this instance, however, the court rejected the markets 

proffered by the plaintiffs, which were (1) a market for educational services similar to that which was 

alleged in White, and (2) a labor market for student-athlete services.  Id. at 346.  The primary problem 

the court had with the education product market was that it would include far more than those who were 

scholarship athletes; making the purported market unclear rather than cognizable.  Id.  The problem 

with the court had with the labor market was that the plaintiffs did not provide any evidence supporting 

the existence of the market.  Id. at 346–47. 

135. O’Bannon v. NCAA, 7 F. Supp. 3d 955, 965 (N.D. Cal. 2014). 
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likenesses (NILs) were commercially licensed: (1) live game telecasts, (2) 

sports video games, and (3) game rebroadcasts, advertisements, and other ar-

chived materials.136 

On appeal, however, the Ninth Circuit consolidated the two markets into 

one, the college education market.  In doing so, the court recognized three  

factual findings from the district court that were substantially supported by the 

record: “(1) that a cognizable ‘college education market’ exist[ed]” in the  

compensation for student-athlete recruits through the offering of scholarships 

and other “amenities” (coaching and facility use); (2) the NCAA’s  

compensation rules restrained the competition for student-athlete recruits so that 

programs were unable to offer compensation for the use of student-athlete NILs; 

and (3) the restraint imposed by the NCAA’s “compensation rules . . . ha[d] a 

significant anticompetitive effect on the college education market” by fixing the 

price for college attendance.137 Further, the Ninth Circuit found that the 

NCAA’s appeal “[did] not challenge the district court’s findings,” conceding 

the existence of a relevant college education market.138  Instead, the NCAA  

centered its defense on three “modest” positions for why the Plaintiffs did not 

establish a significant anticompetitive effect.139  

First, the NCAA argued that the Plaintiffs’ inability to show a decrease in 

output of scholarships within the college education market prevented them from 

demonstrating an anticompetitive effect.140  The NCAA pointed to increases in 

opportunities as proof that its regulations were not anticompetitive.141  The  

problem with that position, as the Ninth Circuit so easily pointed out, is that 

“output [reduction] is not the only [type] of anticompetitive effect.”142  Another 

type is found in horizontal “price-fixing . . . by purchasers,” and this is true even 

when the injured parties are sellers rather than consumers.143  The court looked 

to the district court’s determination that the students were harmed by the  

price-fixing agreement that they would only be compensated at the cost of  

grant-in-aid, thus valuing their NILs at zero.144  Thus, the price cap imposed by 

                                                           

136. Id. at 968. 

137. O’Bannon, 802 F.3d at 1070. 

138. Id. 

139. Id. 

140. Id. 

141. Id. 

142. Id. (emphasis omitted). 

143. Id. (alteration in original) (quoting Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 

334 U.S. 219, 235 (1948)).  The court also noted that various types of anticompetitive practices like 

prices raises, output reductions, and market divisions all had the same anticompetitive effects.  Id. at 

1071 (citing Cal. Dental Ass’n v. Fed. Trade Comm’n, 526 U.S. 756, 777 (1999)). 

144. Id. (citing O’Bannon v. NCAA, 7 F. Supp. 3d 955, 972–73 (N.D. Cal. 2014)). 
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the compensation regulations produced anticompetitive effects.145  

Next, the court quickly dismissed the NCAA’s second argument that there 

could be no anticompetitive effect because student-athlete NILs were worth 

nothing.146  The problem with this position is that the NCAA set the value.147  

The Ninth Circuit then rejected the NCAA’s final anticompetitive effect  

position; the argument that, in the absence of a cap, student-athletes had de  

minimis value in their NIL rights.148  The court found that the NCAA’s last 

position was flawed because the “too small to matter” defense was inconsistent 

with the Supreme Court precedent in Catalano, Inc. v. Target Sales, Inc.149 In 

Catalano, the Court stated, “It is no excuse that the prices fixed are themselves 

reasonable.”150  The Ninth Circuit also relied on reasoning in Board of Regents 

in which the Court held that the NCAA’s television plan could have  

anticompetitive effects without need for delving into the details of how much 

the price was fixed.151  Accordingly, the Ninth Circuit in O’Bannon upheld the 

district court’s decision “that the [NCAA’s] compensation rules ha[d] a  

significant anticompetitive effect on the college education market.”152 

C. Third Down: The NCAA’s Procompetitive Justifications 

On third and long, the NCAA found itself with the burden of proving that 

the anticompetitive effects imposed by the compensation regulations were  

justified by offsetting procompetitive effects. To defend its compensation rules, 

the NCAA turned to the same tried, but not always true, justifications on which 

the organization relied on in the few cases that courts found to be at the  

commercial end of the dichotomy: (1) promotion of amateur athletics, (2)  

promotion of competitive balance, (3) the integration of student-athletes within 

the school community, “and (4) increasing output in the college education  

market . . . .”153 At the same time, however, the NCAA focused only on the 

promotion of amateurism in its arguments on appeal.154 For this reason, the 

Ninth Circuit had little difficulty “accept[ing] the district court’s . . . findings 

that the compensation rules [did] not promote competitive balance [or] increase 

                                                           

145. Id. 

146. Id. 

147. Id. at 1069. 

148. Id. at 1071. 

149. Id. (citing Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 650 (1980) (per curiam)). 

150. Catalano, 446 U.S. at 647. 

151. O’Bannon, 802 F.3d at 1072 (citing NCAA v. Bd. of Regents, 468 U.S. 85, 104–05 (1984)). 

152. Id. 

153. Id.; O’Bannon v. NCAA, 7 F. Supp. 3d 955, 999 (N.D. Cal. 2014).  

154. O’Bannon, 802 F.3d at 1072.  
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output in the college education market.”155 

As for the output argument, the Ninth Circuit was left unconvinced by the 

NCAA’s claim that its compensation restrictions were procompetitive on the 

position that they widened student-athlete choice.156  Specifically, the court  

recognized that if the NCAA’s compensation rules were abandoned, or at least 

loosened, then student-athletes would actually have a wider range of choices in 

terms of which schools to select because student-athletes could make  

decisions based on scholarship offerings.157  Further, the Ninth Circuit found 

that lifting the limits on compensation might actually provide student-athletes 

with the financial means to stay in school longer based on income derived from 

the use of their NILs.158  Accordingly, the Ninth Circuit rejected the NCAA’s 

outcome or “choices” argument.159 

The Ninth Circuit, however, was convinced that NCAA compensation rules 

served two purposes: “[(1)] integrating academics with athletics, and [(2)]  

‘preserving the popularity of the NCAA’s product’” through the preservation of 

the “revered tradition of amateurism.”160  The court found that “the  

district court[’s findings] and . . . record support[] . . . a concrete  

procompetitive effect in the NCAA’s commitment to amateurism . . . .”161  The 

court recognized that the premise of this effect is consistent with Justice  

Stevens’s dicta in which he assumed that consumers of college football prefer 

that particular brand to professional football because of the “academic tradition” 

associated with the college product.162 

D. Fourth Down: Alternatives  

The recognition of procompetitive justifications for an anticompetitive  

restraint shifts the burden back to the plaintiff to prove that the defendant’s  

justifications could be met with a virtually effective and less-restrictive  

alternative.163  The Ninth Circuit in O’Bannon added to that burden by  

recognizing Board of Regents’ deferential mandate that the NCAA be afforded 

“ample latitude” as the superintendent of collegiate athletics.164  With that  

                                                           

155. Id. 

156. Id. 

157. Id. at 1073. 

158. Id. 

159. Id. 

160. Id.; NCAA v. Bd. of Regents, 468 U.S. 85, 120 (1984). 

161. O’Bannon, 802 F.3d at 1073.  

162. Id. at 1074 (quoting Bd. of Regents, 468 U.S. at 101–02). 

163. County of Tuolumne v. Sonora Cmty. Hosp., 236 F.3d 1148, 1159 (9th Cir. 2001). 

164. O’Bannon, 802 F.3d at 1074 (quoting Bd. of Regents, 468 U.S. at 120). 
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burden and deference in mind, the Ninth Circuit addressed the two less  

restrictive alternatives that the district court identified: (1) allowing NCAA 

member institutions to extend the compensation limit to cover the full cost of 

attendance; and (2) allowing schools to pay student-athletes a modest amount 

(up to $5,000.00 per year) of deferred cash in exchange for the use of  

student-athlete NILs.165 

The Ninth Circuit agreed with the district court’s first alternative, finding 

that a cost-of-attendance allowance would not tarnish the revered tradition of 

amateurism because the money would be used to cover “legitimate costs” to 

attend school.166  The court could find no evidence in the record “suggest[ing] 

that consumers of college sports would be[] less interested . . . if  

[student-]athletes” were provided the allowance.167 Similarly, the court could 

not find anything in the record supporting the notion that a cost-of-attendance 

allowance “would impede the integration of student-athletes into their  

academic communities.”168  The Ninth Circuit accepted the cost-of-attendance 

alternative over fear mongering from the NCAA and its amici, a collection of 

antitrust law scholars.169  Both the NCAA and the amici cautioned that such a 

finding would open the floodgates to all sorts of new litigation directed at  

incremental changes in NCAA policy.170  Additionally, the NCAA and its amici 

asserted that it is not the role of the courts to make marginal market adjustments 

based on applications of antitrust laws.171 Instead, they believed that the cap 

should have been preserved because it served a “reasonably . . . valid business 

purpose . . . .”172 

While the Ninth Circuit agreed with the NCAA and its amici that, as a  

general rule, “[A]ntitrust law [should not be used] to make marginal  

adjustments to broadly reasonable market restraints,” the court disagreed with 

the argument that a reasonably valid business purpose should trump a  

                                                           

165. Id. at 1074–79 (referencing O’Bannon v. NCAA, 7 F. Supp. 3d 955, 1004–07 (N.D. Cal. 

2014)). 

166. Id. at 1074–75 (quoting O’Bannon, 7 F. Supp. 3d at 983). 

167. Id. at 1075. 

168. Id.  

169. Id.; see also Brief for Law and Economics and Antitrust Scholars as Amici Curiae in Support 

of Appellant, O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015) (Nos. 14-16601, 14-17068), 

http://cdn.ca9.uscourts.gov/datastore/general/2014/11/24/14-16601%20Ami-

cus%20brief%20by%20Law%20&%20Econ%20Scholars.pdf. 

170. O’Bannon, 802 F.3d at 1075; Brief for Law and Economics and Antitrust Scholars as Amici 

Curiae in Support of Appellant, supra note 169, at 3. 

171. O’Bannon, 802 F.3d at 1075; Brief for Law and Economics and Antitrust Scholars as Amici 

Curiae in Support of Appellant, supra note 169, at 13. 

172. O’Bannon, 802 F.3d at 1075. 
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less-restrictive alternative in antitrust analysis.173  What the Ninth Circuit was 

perhaps too polite to address in its response to the NCAA and its amici was the 

audacity of the reasonably valid business purpose position.  Had the court  

accepted the notion that the mere existence of a reasonably valid business  

purpose precludes evidence of a less-restrictive alternative, the Ninth Circuit 

would have effectively altered the rule of reason so as to do away with its third 

prong.  After all, the third step in the rule always follows a court’s finding of 

reasonably valid business purposes that have been labeled as procompetitive 

justifications. Instead, the court recognized that the degree of modification to 

the market is irrelevant as long as the means serves as a less-restrictive  

alternative for achieving the valid business purpose.174 

The Ninth Circuit then addressed the floodgates argument and did so by 

restraining its holding to the specific NCAA restraints that limited  

student-athlete compensation to grant-in-aid.175  The court cautioned potential 

classes of future plaintiffs that its decision was not a declaration of open  

season for shooting down NCAA regulations, stating that courts were not “free 

to micromanage organizational rules or to strike down largely beneficial  

market restraints with impunity.”176  Rather, the Ninth Circuit limited its  

decision to a restraint that it found to be “patently and inexplicably stricter 

than . . . necessary.”177 

Conversely, the Ninth Circuit held that the district court erred in finding a 

less-restrictive alternative that would have allowed student-athletes to profit off 

of their NILs.178 The court contrasted the cost-of-attendance option with NIL 

compensation and found that the two were not equally effective in meeting the 

procompetitive purpose of preserving consumer interest in amateur athletics.179 

The Ninth Circuit found that the district court ignored the premise behind the 

preservation of amateurism justification: “that not paying student-athletes is 

precisely what makes them amateurs.”180  With this finding, the court vacated 

the district court’s injunction that required its members to pay student-athletes 

deferred compensation of up to $5,000 per year for the use of their NILs.181 

                                                           

173. Id. 

174. Id. (citing Am. Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d 1230, 1249 (3d Cir. 1975)). 

175. Id. 

176. Id. 

177. Id. (emphasis omitted). 

178. Id. at 1076. 

179. Id. 

180. Id. (emphasis omitted). 

181. Id. at 1078–79. 
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E. Overtime: Did the Plaintiffs Win, Lose, or Draw in the Ninth Circuit? 

Not long after the opinion went public, a plethora of pundits did the same 

with their opinions on the ramifications of the most high-profile antitrust action 

involving the NCAA since Board of Regents.  Two trains of expert thought 

emerged from the coverage of the case in both traditional and social media: (1) 

the Ninth Circuit’s decision was incredibly significant because it subjected 

NCAA student-athlete regulations to the rule of reason analysis,182 and (2) the 

decision was not significant because the NCAA had already permitted its  

members to provide cost-of-attendance allowances.183  Granted, O’Bannon had 

a negligible impact on the operation of college football, and college athletics for 

that matter.  Yet, those who questioned the case’s importance failed to properly 

appreciate the fact that O’Bannon was the first circuit decision to recognize a 

relevant college education market and subject the NCAA’s amateurism  

provisions to all three steps of the rule of reason analysis.  And in doing so, the 

Ninth Circuit deviated from the de facto exemption from antitrust for the 

NCAA’s amateurism provisions that decades of district and circuit court  

decisions developed based on near dogmatic reliance on Justice Stevens’s dicta 

in Board of Regents.  Thus, there is now a divide in the federal circuits on how 

antitrust law applies to the NCAA’s regulation of student-athletes and whether 

a relevant college education market exists.  

The presence of a possible split among the federal circuits could provide 

either the student-athletes or the NCAA with ammunition for a request of  

certiorari to the Supreme Court following the resolution of the case in the Ninth 

Circuit.  Currently, the case is pending resolution of the student-athletes’ request 

for en banc consideration before the Ninth Circuit.  In addition to O’Bannon, 

there are at least three other antitrust actions (Jenkins v. NCAA, Alston v. NCAA, 

and Pugh v. NCAA) brought by student-athlete plaintiffs that are in early stages 

of litigation. Jenkins is arguably the most threatening of the three because it was 

brought within the Ninth Circuit by famed antitrust and labor law attorney  

                                                           

182. See, e.g., Jason Kurtyka, Post-O’Bannon, the Fight Between Student-Athletes and the NCAA 

Rages On, JEFFREY S. MOORAD CTR. FOR STUDY SPORTS L., http://lawweb2009.law.villa-

nova.edu/sportslaw/?p=3339 (last visited June 9, 2016); Aaron Leibowitz, O’Bannon Ruling Allows 

‘Amateurism’ Argument to Continue—for Now, SPORTS ILLUSTRATED (Oct. 2, 2015), 

http://www.si.com/cauldron/2015/10/01/ed-obannon-ncaa-lawsuit-appeal-decision. 

183. See, e.g., Jeremy Jarrett, The Great Escape: The NCAA Receives a Tremendous Ruling for Now 

and the Future in the O’Bannon Appeal Decision, SPORTS ESQUIRES (Oct. 1, 2015), http://thesportses-

quires.com/the-great-escape-the-ncaa-receives-a-tremendous-ruling-for-now-and-the-future-in-the-

obannon-appeal-decision/; Joe Nocera, O’Bannon’s Hollow Victory Over the N.C.A.A., N.Y. TIMES 

(Oct. 2, 2015), http://www.nytimes.com/2015/10/03/opinion/joe-nocera-obannons-hollow-vic-

tory.html?_r=0; Marc Tracy & Ben Strauss, Court Strikes Down Payments to College Athletes, N.Y. 

TIMES (Sept. 30, 2015), http://www.nytimes.com/2015/10/01/sports/obannon-ncaa-case-court-of-ap-

peals-ruling.html;  
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Jeffrey Kessler and aims to “strike down permanently the restrictions that pre-

vent athletes in Division I basketball and the top tier of college football from 

being fairly compensated for the billions of dollars in revenues that they help 

generate.”184  If the Plaintiffs in Jenkins succeed, the NCAA would not be  

permitted to impose any cap on student-athlete compensation.185  The uphill 

battle for Kessler and his Plaintiffs is in convincing the court to go dramatically 

further than what was done in O’Bannon by rejecting the position asserted by 

Justice Stevens in dicta in Board of Regents that “amateurism” is needed to  

create the product of college football and basketball.  

And this brings us to the multi-billion dollar question, are NCAA  

amateurism provisions necessary to the creation of the product of college  

athletics?  Certainly, aspects of the NCAA’s amateurism regulations (i.e.,  

academic requirements) distinguish college from professional football.   

Further, the possibility exists that some consumers consider academic aspects 

of college football important.  After all, the fact that NCAA athletic programs 

represent universities and alumni, students, faculty, and staff from those schools 

may place value in the fact that NCAA athletes are also students.  Thus, the  

academic nature of college football may be so intertwined with the product that 

it drives some degree of sport consumption.  Perhaps this academic nature is 

what the Ninth Circuit actually referenced when it recognized a procompetitive 

justification for the integration of student-athletes on college campuses.  All the 

same, this position is also nothing more than an assumption that is not supported 

by any empirical economic evidence and “[l]egal presumptions that rest on  

formalistic distinctions rather than actual market realities are generally  

disfavored in antitrust law.”186 

The Ninth Circuit in O’Bannon followed a line of cases that relied on legal 

presumptions inherited from Justice Stevens’s dicta by accepting the NCAA’s 

compensation cap as necessary to the creation of the product of college  

football.  In doing so, the Ninth Circuit linked student-athlete compensation to 

the academic requirements found within the NCAA’s Bylaws.  Yet,  

student-athlete compensation limits can be severed from academic requirements 

while still preserving the academic nature of college football.  Take, for  

example, graduate student assistantships. Graduate assistants are graduate  

students who work for their university in some capacity (e.g., teaching classes 

and assisting with research).187  Compensation provided through graduate  

                                                           

184. Tom Farrey, Jeffrey Kessler Files Against NCAA, ESPN (Mar. 18, 2014), 

http://espn.go.com/ncaa/story/_/id/10620388/anti-trust-claim-filed-jeffrey-kessler-challenges-ncaa-

amateur-model. 

185. Id. 

186. Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 466–67 (1992). 

187. Grant M. Hayden, “The University Works Because We Do”: Collective Bargaining Rights for  
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assistantships varies depending on the academic program and the institution.  It 

is common for graduate students to select institutions, at least in part, based on 

the compensation package provided through a graduate assistantship.  However, 

the graduate students who make those selections are still students and the  

academic nature of their positions and their integration within the institution 

remains intact.  Therefore, even if we take the leap and accept the assumption 

that the NCAA’s academic requirements (i.e., those that make athletes students) 

are necessary to the creation of the product of college athletics, that necessity 

does not justify a horizontal cap on student-athlete compensation.  

Thus, the real issue in cases like O’Bannon and Jenkins is whether caps that 

limit student-athlete compensation are necessary to the creation of the product 

of college athletics.  Framing the issue in this manner, however, should pose a 

problem for the NCAA because a collection of sport management  

professors who wrote as amici in support of the student-athletes in O’Bannon 

could find nothing in their review of relevant sport motivation literature that 

supported the assumption that consumers of college athletics do so because of 

limits on student-athlete compensation.188  In fact, the only study the NCAA 

could produce in support of its position was dismissed by the district court for 

lacking credibility.189  The study was discredited because it included a  

questionnaire with items that were flawed in a way that was found to have  

influenced participant responses.190  Despite the lack of empirical support for 

its position, both the district court and the Ninth Circuit accepted the NCAA’s  

procompetitive justification as valid and both cited Justice Stevens’s dicta from 

Board of Regents in doing so.  

Accordingly, if there is one key takeaway from O’Bannon that future  

classes of student-athlete plaintiffs must note, it is that, for some inexplicable 

reason, they bear the burden of disproving an assumption that consumers care 

about student-athlete compensation.  As Kessler and his Plaintiffs in Jenkins 

and the student-athlete plaintiffs in Alston prepare their materials for trial, they 

would be smart to include any empirical economic evidence that supports the 

position that consumers will still consume college athletics even if the  

student-athletes receive more than what is provided via cost-of-attendance  

allowances.  Specifically, student-athlete plaintiffs must force the hand of the 

court with exacting and irrefutable evidence that disproves the assumption  

                                                           
Graduate Assistants, 69 FORDHAM L. REV. 1233, 1236 (2001). 

188. Brief for Sport Management Professors as Amici Curiae in Support of Plaintiff-Appellee at  

7–8, O’Bannon v. NCAA, 803 F.3d 1049 (9th Cir. 2015) (Nos. 14-16601, 14-17068), 

http://cdn.ca9.uscourts.gov/datastore/general/2015/01/30/14-16601%20amicus%20brief%201-

28%20by%20Sport%20Management%20Profs%20dkt%2057.pdf. 

189. O’Bannon v. NCAA, 7 F. Supp. 3d 955, 975 (N.D. Cal. 2014). 

190. Id. 
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derived from Justice Stevens’s dicta.  

On the other end of the spectrum, any study presented by the NCAA in 

defense of its compensation limits should be required by courts to actually  

evidence that consumption would be affected if student-athletes are  

compensated beyond the cost-of-attendance. Consumer attitudes about  

student-athlete pay are meaningless in the market if they do not influence  

consumption habits. But most importantly, consumer preference should never 

justify horizontal restraints on labor costs. That is what the cost-of-attendance 

cap is—a cost-saving measure disguised as consumer welfare protection.  

VII. CONCLUSION 

In classic Greek mythology, Pandora’s curiosity led her to open a box that 

forever shaped life.191  Pandora was warned by Zeus not to open the box, but 

she did and from it escaped all evils known to man.  The first of all women tried 

quickly to close the box and limit what was let into the world, but it was too 

late.  In 1984, the Supreme Court fully opened an already leaking box with its 

decision in Board of Regents and in doing so let all sorts of problems into  

college football.  Similar to how Pandora attempted to limit what escaped from 

the infamous box, the majority in Board of Regents also tried to control the  

degree of what it unleashed on college football by shielding from antitrust law 

the NCAA’s amateurism provisions, and just like Pandora, the Court’s efforts 

were unsuccessful.  

It is time for a new antitrust approach for big-time college athletics,  

particularly football.  In the shadow of Board of Regents, college football has 

ballooned into a multibillion dollar industry.  The NCAA’s amici of antitrust 

legal scholars argued in their brief, “Antitrust cases are . . . poor vehicles for 

courts and agencies to socially reengineer products and services to their  

liking.”192  Yet, that is exactly what the courts have done by shielding the 

NCAA’s limits on student-athlete compensation from antitrust law.  Courts have 

preserved the “revered tradition of amateurism”193 by preventing inflation of 

athlete compensation; inflation that is expected in a free market.  Thus, the time 

has come to lift the veil of amateurism from the face of college football and 

basketball and subject them to the same antitrust analyses that apply to their 

professional counterparts.  Cases like O’Bannon, Jenkins, and Alston provide 

courts with the opportunity to effect that change.  

                                                           

191. For a detailed account of the Pandora myth, see generally MARK P.O. MORFORD & ROBERT J. 

LENARDON, CLASSICAL MYTHOLOGY (6th ed. 1999). 

192. Brief for Law and Economics and Antitrust Scholars as Amici Curiae in Support of Appellant, 

supra note 169, at 3. 

193. NCAA v. Bd. of Regents, 468 U.S. 85, 120 (1984). 
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No matter what the Ninth Circuit decides in regards to the  

student-athletes’ en banc request, the court’s final resolution of the case likely 

will not end the debate.194  The can will be kicked down the road until it  

eventually reaches the steps of the Supreme Court building.  Whether the case 

that gets there is O’Bannon or some other, the applicability of antitrust to NCAA 

student-athlete seems destined for Supreme Court determination.  This means a 

reconsideration of the reasoning in Justice Stevens’s Board of Regents dicta.  To 

that extent, O’Bannon, or whatever case makes it to the high court, is to Board 

of Regents what Flood was to Federal Baseball Club.  Will that Court make the 

same mistake that Justice Stevens said was made in Flood by preserving an  

antitrust analysis that no longer made sense?  Based on his comments to the 

Sports Lawyers Association, the possibility exists that Justice Stevens would do 

things differently if he could hear the case that challenges his reasoning in Board 

of Regents.  But just as Justice Holmes was not around for Flood, Justice Ste-

vens will have no say in O’Bannon.  The great antitrust jurist now finds himself 

in the same spot as the rest of us, in the cheap seats watching to see how things 

play out. 
 

                                                           

194. At the time this Article was first written, the en banc motion before the Ninth Circuit had yet 

to be heard and decided. The Ninth Circuit has since rejected that request. 
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INTRODUCTION 

The National Collegiate Athletic Association (“NCAA”) has long claimed that its 
amateurism rules constitute legally necessary requirements to preserve consumer demand for 
college sports.  Nevertheless, in the two years since the U.S. Court of Appeals for the Ninth Circuit 
held that the NCAA’s “no pay” rules violated Section 1 of the Sherman Act,  consumer interest in 
big-time college football has only continued to rise.4  

This article provides the first detailed study to show that paying college football players 
does not decrease fan interest in watching college football – thus, substantially debunking the 
NCAA’s myth that amateurism conforms to the requirements of antitrust law. Part I of this article 
details the history of collegiate sports in the United States and the NCAA’s amateurism rules. Part 
II examines the origins and evolution of the NCAA’s procompetitive presumption defense of 
amateurism; a legal fiction that presumes consumer interest in amateurism justifies a quasi-
antitrust exemption for the NCAA’s “no pay” rules. Part III sets the framework for our empirical 
study by describing how the Ninth Circuit’s reasoning in O’Bannon v. National Collegiate Athletic 
Association established the need for an economic investigation into the influence of amateurism 
on consumer demand for the NCAA’s most popular product, college football. Part IV describes the 
methods used for the empirical examination in this study and analyzes the results. Finally, Part V 
concludes with a discussion of the implications drawn from the results of our investigation and 
explains why the findings in our study disprove the presumption that the consumer demand for 
college football depends on preservation of regulations that limit athlete compensation. 

I. A BRIEF HISTORY OF COLLEGE SPORTS AND  NCAA AMATEURISM RULES 

College sports in the United States date back to the 1840s when students at Ivy League 
schools such as Harvard University and Yale University first organized regattas as a form of social 
entertainment.5  Initially, college students supervised their own sporting events.6  But by the late 
1800s, some college administrators had begun to recognize that college sports served as a 
marketing opportunity for their schools.7 Consequently, they began to get involved in overseeing 
their schools’ athletic teams.8 

With the goal of standardizing game rules and leveling the playing field of competition, 
college administrators advocated in favor of forming formal collegiate athletic conferences. 9  
Among the first athletic conferences to establish player eligibility rules was the Big Ten 
Conference, which included a number of large Midwestern universities.10  To ensure that the 
participants in college sports were truly students and not “ringers,” the Big Ten Conference agreed 
that no college athletes should ever receive a paycheck in exchange for their participation in 
organized sports.  They hoped other conferences would adopt identical rules. 

                                                           
4 See O’Bannon v. NCAA, 802 F.3d 1049, 1079 (9th Cir., Sept. 30, 2015) (holding that the NCAA violated 

Section 1 of the Sherman Act by capping college athlete compensation below the full cost of their attendance).  
5 Marc Edelman, The NCAA’s ‘Death Penalty’ Sanction—Reasonable Self-Governance or an Illegal Group 

Boycott in Disguise, 18 LEWIS & CLARK L. REV. 385, 388-89 (2014). 
6 Id. at 389. 
7 Id. 
8 Id. 
9 Id. 
10 Id. 



4 
 

On a national level, a formal organization of collegiate sports emerged in 1905 when 
President Theodore Roosevelt encouraged college presidents to form a more encompassing body 
to address safety risks in college football.11  This new, national body, which became known as the 
National Collegiate Athletic Association, initially included 62 members from across various 
athletic conferences.  In time, it grew to over 1200 members.   The NCAA also moved away from 
a safety-oriented focus and adopted an important role in setting “playing rules, standards or 
amateurisms, standards for academic eligibility, regulations concerning the recruitment of athletes, 
and rules governing the size of athletic squads and coaching staffs.”12   

At present, the NCAA generates close to $1 billion in annual revenues, most of which 
comes from college football and men’s basketball. 13  By adopting formal rules that prevent 
colleges from paying their athletes, much of the revenue derived from college sports remains 
within the system for other pursuits, including paying coaches and athletic directors.14  At present, 
of the 128 head football coaches in the NCAA’s Football Bowl Subdivision, more than seventy-
five earn annual incomes of more than $1 million per year.15  Meanwhile, the head track and field 
coach at the University of Kentucky earns $429,000, and the school’s athletic director makes 
$695,000. 16    Based on the foregoing, it becomes rather difficult to construe college sports as 
“amateur,” despite the NCAA’s heartened adherence to the term “amateurism.” 

II. AMATEURISM, ANTITRUST LAW, AND THE DUBIOUS PRO-COMPETITIVE PRESUMPTION 

A. An Introduction to Section 1 of the Sherman Act 

Given the gross inequity of college sports’ revenue sharing arrangement—an arrangement 
that is skewed  in favor of “management” (administrators, athletic directors and coaches)—it is 
not at all surprising that college athletes have gone to great efforts to seek to reforms.  Some college 
athletes have sought changes through public protest.  Others have sought changes through 
accepting money “under the table.”  Meanwhile, still a third group of college athletes has sought 
change through tangible legal action. 

Although plaintiffs have challenged the NCAA’s amateurism rules under a wide range of 
theories, the  most meaningful legal challenge to the NCAA’s no-pay rules arise under antitrust 
law, and specifically Section 1 of the Sherman Act.  Section 1 of the Sherman Act, in pertinent 
part, states that “[e]very contract, combination[,] … or conspiracy in the restraint of trade or 
commerce … is declared to be illegal.”17  Read literally, Section 1 of the Sherman Act would seem 

                                                           
11 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049, 1054 (9th Cir. 2015).   
12 Board of Regents v. Nat’l Colelgiate Athletic Ass’n, 468 U.S. 85, 88 (1984).  See also O’Bannon, 802 F.3d at 

1054.   
13 NCAA.org (June 12, 2017), http://www.ncaa.org/about/resources/finances/revenue. 
14 Id.  
15 Usatoday.com (June 12, 2017), http://sports.usatoday.com/ncaa/salaries/. 
16 Will Hobson, As NCAA money trickles down, even tennis coaches are outearning professors, THE WASH. POST, 

(June 12, 2017), https://www.washingtonpost.com/sports/colleges/as-ncaa-money-trickles-down-even-tennis-
coaches-are-outearning-professors/2017/03/13/d40d448e-043b-11e7-b9fa-
ed727b644a0b_story.html?utm_term=.4c134b2145d6 

17 Sherman Act §§ 1-7, 15 U.S.C. §§ 1-7 (2006). 
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to prohibit all commercial contracts.18  However, most courts have interpreted Section 1 of the 
Sherman Act to prohibit only those contracts that “unreasonably” restrain trade.19 

To determine whether a particular agreement violates Section 1 of the Sherman Act, a court 
will typically apply a two-part test.20   First, the court will determine whether the alleged restraint 
involves concerted action between two legally distinct entities in a manner that affects interstate 
commerce or “threshold requirements.”21  Then, a court will consider whether the alleged restraint 
“unduly suppresses competition within any relevant market” or a “competitive effects analysis”.22 

In assessing the threshold requirements, a court will begin its analysis by making two 
separate inquiries.23  First, a court will assess whether there exists the presence of “concerted 
action” by considering “whether there is evidence of an agreement, either written or implied, 
between entities that lack a common objective.”24  Then, a court will determine whether the alleged 
restraint affects interstate commerce based on whether the restraint involves “the exchange of 
buying and selling of commodities especially on a large scale involving transportation from place 
to place.”25   

Thereafter, in composing a competitive effects inquiry, a court would apply one of at least 
two different tests.26  On one end of the spectrum, if a restraint is so nefarious that there is high 
probability that the restraint lacks any redeeming value whatsoever, a court will apply the per se 
test, which simply presumes illegality without any further inquiry.27   Meanwhile, on the other end 
of the spectrum, if a court, upon first glance, believes the restraint may have some competitive 
benefit, the court will instead apply a full Rule of Reason inquiry.28  

Under a full Rule of Reason inquiry, a court would need to examine every aspect of an 
alleged restraint, including whether the parties involved had the power to control any relevant 
market, whether the restraint encourages or discourages competition, and whether the restraint 
causes any “antitrust harm,” or, stated otherwise, harm to consumers.29  The Rule of Reason test 
is thus highly fact intensive. 

B. Early Legal Challenges to NCAA Amateurism 

Two federal antitrust decisions from the 1970s set the groundwork for the NCAA’s 
presumption that its amateurism rules comply with antitrust law, albeit both of these cases were 
resolved at the “threshold issues” stage of the antitrust inquiry rather than the competitive effects 
stage. 

                                                           
18 Marc Edelman, A Prelude to Jenkins v. NCAA: Amateurism, Antirust Law, and the Role of Consumer Demand 

in a Proper Rule of Reason Analysis, __ LOUISIANA  L. REV. __, __ (2017) (article on file with author). 
19 Id. 
20 Id. 
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Id. 
26 Id. 
27 Id. 
28 Id. 
29 Id. 
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In the first decision, College Athletic Placement Service, Inc. v. National Collegiate 
Athletic Association, the plaintiff—a company that helped young athletes to find college 
scholarships—brought suit against the NCAA to enjoin the NCAA from preventing high school 
students from paying for scholarship services under the guise of amateurism.  On review, the U.S. 
District Court for the District of New Jersey held that the College Athletic Placement Service could 
not state an antitrust claim within the purview of antitrust laws because the NCAA bylaws related 
to the pursuit of scholarships served for “preserving the educational standards in member 
institutions” and not for any commercial purpose.30  To support this conclusion, the court relied 
on an earlier decision from the U.S. Court of Appeals for the First Circuit—Marjorie Webster 
Junior College, Inc. v. Middles States Association of Colleges—which had held that a college’s 
failure to obtain accreditation from a nonprofit association did not give rise to antitrust harm in 
situations denying accreditation did not amount to marketplace exclusion.   

In the second decision, Jones v. NCAA, a college hockey player who was deemed ineligible 
for competition based on his receipt of an athletic stipend brought suit against the NCAA in the 
U.S. District Court for the District of Massachusetts. Upon review, the court in Jones likewise held 
that the plaintiff could not challenge the NCAA’s rules on antitrust grounds because “the actions 
of the [NCAA] in setting eligibility guidelines has [no] nexus to commercial or business 
activities.”31  In other words, the court in Jones failed to find that the plaintiffs met their threshold 
requirement of showing any commercial activity on the part of the NCAA. 

Interestingly, neither of these two court decisions truly analyzed the competitive effects of 
the NCAA’s longstanding amateurism rules, as both cases were decided in the context of a 
threshold inquiry into the presence (or absence) of interstate commerce.32  Thus, neither case truly 
provides much information about the court’s economic analysis of amateurism.  Indeed, perhaps 
both cases should be removed from the amateurism-antitrust lexicon in their entirety and be 
disregarded as a relic based on old definitions of “interstate commerce.”  Nevertheless, both cases 
from time to time reappear as part of early support for the NCAA’s legal presumption that their 
amateurism rules are procompetitive. 

C. The Supreme Court’s Creation of the Procompetitive Presumption in Board of Regents 

Further groundwork for the NCAA’s “procompetitive presumption defense” emerges from 
the U.S. Supreme Court’s 1984 decision in NCAA v. Board of Regents of the University of 
Oklahoma—a case that seems to eschew the “threshold issues” inquiry in College Athletic 
Placement Service, Inc. and Jones in favor of evaluating NCAA conduct on its competitive merits33 

Board of Regents, in pertinent part, involved a legal challenge by the University of 
Oklahoma and University of Georgia to the NCAA’s efforts to limit the number of games that any 
member school could play on national television.  Both plaintiffs argued that it was tantamount to 

                                                           
30 College Athletic Placement Service, Inc. v. NCAA, No. 74-1144, 1974 WL 998 (D.N.J. Aug. 22, 1974), at *4. 
31 Jones v. NCAA, 392 F. Supp. 295, 303 (D. Mass. 1975). 
32 Baker III, T.A., Maxcy, J.G. and Thomas, C., 2011. White v. NCAA: A Chink in the antitrust armor. Journal 

of Legal Aspects of Sport, 21(1), pp.75-99. 89-90 
33 Thomas A. Baker III & Natasha T. Brison, From Board of Regents to O'Bannon: How Antitrust and Media 

Rights Have Influenced College Football, 26 MARQ. SPORTS L. REV. 331, 342-44 (2016). 
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an illegal group boycott for the NCAA to threaten to “take disciplinary action against any [member 
school] that [scheduled more televised games].”34  

Ultimately, the U.S. Supreme Court agreed with the plaintiffs by holding that: (1) the 
NCAA constituted two or more parties, (2) the NCAA engaged in interstate commerce, and (3) 
the NCAA’s conduct in the television broadcast market was anticompetitive because it “eliminated 
competitors.”35  Nevertheless, even though the NCAA lost this case, it hangs onto certain phrases 
in dicta that it argues solidifies a “procompetitive presumption” about amateurism under antitrust 
law. 

The first point of dicta on which the NCAA relies to establish this purportedly 
“procompetitive presumption” of amateurism appears in the section of the Board of Regents 
decision in which the Court debates whether to review the competitive effects of the NCAA’s 
broadcast-market restraints under the per se test or the Rule of Reason.  In opting to review the 
NCAA’s broadcast restraints under the Rule of Reason rather than the per se test, the Supreme 
Court explains that collegiate sports is a unique industry because certain horizontal restraints on 
competition “are essential if the product is available at all”, and that “in order to preserve the 
character and quality of the ‘product,’ athletes must not be paid, must be required to attend class, 
and the like.”  The Court further opines, as reason in favor of applying the Rule of Reason, that  
the NCAA’s actions “widen consumer choice–not only the choices available to sports fans but also 
those available to athletes—and hence can be viewed as procompetitive.” 

The second point of dicta comes from the final paragraph of the Board of Regents decision, 
in which the majority identifies the NCAA’s critical role in maintaining the “revered tradition of 
amateurism in college sports.”36  Specifically, the majority opinion states that “[t]here can be no 
question but that [the NCAA] needs ample latitude to play that role, or that preservation of the 
student-athlete in higher education adds richness and diversity to intercollegiate athletics and is 
entirely consistent with the goals of the Sherman Act.”37 

Whether these points of dicta should have any legal relevance whatsoever is subject to 
debate.  It is critical to remember that the Supreme Court’s assertions were made in the context of 
whether the review conduct under the Rule of Reason or the per se test and not based on the 
substantive merits of antitrust law.38  Furthermore “the exact language from [Board of Regents] 
actually states that the NCAA’s amateurism rules should be analyzed under the full rule of reason 
by a court because they ‘can be viewed as procompetitive,’” and the word “can” is fundamentally 
different from the word “must.”39 Nevertheless, since the Supreme Court’s ruling in Board of 
Regents, four federal circuits have jumped on these dicta to presume the Supreme Court intended 
to create, at a minimum, a “procompetitive presumption” about amateurism, and, perhaps even, an 
explicit exception to antitrust law for the NCAA’s amateurism rules. 

 

                                                           
34 Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 95. 100 (1984). 
35 Board of Regents v. Nat’l Colelgiate Athletic Ass’n, 468 U.S. 85, 120 (1984). 
36 Id. 
37 Id. 
38 Marc Edelman, A Short Treatise on Amateurism and Antitrust Law: Why the NCAA’s No-Pay Rules Violate 

Section 1 of the Sherman Act, 64 CASE WESTERN RESERVE L. REV. 61, 94 (2013). 
39 Id. 
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D. How Four Federal Circuits Changed a Presumption into an Exemption  
 

Although the Supreme Court’s holding in Board of Regents marked an unequivocal win 
for the plaintiffs, a string of lower court decisions thereafter ran with the decision’s loose dicta 
instead of its holding, in a manner that can best be likened to a bad game of telephone.40  Over 
time, these decisions continuously moved further away from the Supreme Court’s original intent 
in Board of Regents, and helped to indoctrinate into the law of several circuits this bizarre myth 
that the NCAA’s amateurism rules, as a matter of law, conform with antitrust scrutiny.41   

The first lower court decision after Board of Regents to apply the Supreme Court’s loose 
dicta about amateurism in a manner favorable to the NCAA was McCormack v. NCAA, which was 
decided by the U.S. Court of Appeals for the Fifth Circuit in 1988. 42  There, an alumnus of 
Southern Methodist University (“SMU”), along with an SMU football player and several 
cheerleaders challenged the NCAA’s ban for the SMU football program as a punishment for 
paying its athletes.43  

The court, in ruling in favor of the NCAA, cited to Board of Regents for the proposition 
that unlike rules that govern college football broadcasts, rules that determine player eligibility 
“enhance public interest in intercollegiate athletics.”  The court further opined that the NCAA’s 
rules restricting athlete compensation were essential to product creation because they “allowed for 
[college football’s] survival in the face of commercial pressures.”44 The court further concluded, 
without one iota of economic investigation, that “[i]t is reasonable to assume that most of the 
regulatory controls of the NCAA are justifiable means of fostering competition.” 

After McCormack, a similar issue emerged again in the U.S. Court of Appeals for the 
Seventh Circuit decision of Banks v. NCAA.  Banks involved an appeal from the dismissal of a 
former college football player’s antitrust challenge to the NCAA’s “no-draft” and “no-agent” rules. 
There, the court upheld a district court’s dismissal of the case based on the plaintiff’s failure to 
allege an anticompetitive effect within a relevant market.45 However, the court justified the role of 
amateurism in NCAA athletics by citing to the dicta in Board of Regents to conclude that the 
NCAA’s “no-draft” and “no-agent rules” were necessary to preserve the character and quality of 
the NCAA’s products and thereby maintain the “bright line of demarcation” that divides college 
and professional football.46 

Nevertheless, not every judge on the U.S. Court of Appeals for the Seventh Circuit shared 
the majority view.  Indeed Judge Joel Martin Flaum, in his partially dissenting opininion, 
challenged the existence of amateurism by classifying the concept as “chimerical.” 47  More 
specifically, he viewed college football as nothing more than a “free farm system” for the NFL.48 
The majority countered Judge Flaum’s stance on amateurism by calling it “surprisingly cynical.”49  

                                                           
40 The game “telephone” is one in which a participant whispers a message to another and then that participant 

shares the same rumor with a different person and the process repeats down a chain of participants. The point of the 
game is to compare the original message with what was whispered to the last person in the chain. Typically, the 
original message becomes distorted, comically so, through the process.  

41 Id.  
42 McCormack v. Nat’l Collegiate Athletic Ass’n, 845 F.2d 1338 (5th Cir. 1988). 
43 Id. at 1340. 
44 Id. at 1345. 
45 Banks, 977 F.2d at 1094. 
46 Id.  
47 Id. at 1100 (Flaum, J., concurring in part and dissenting in part). 
48 Id. (quoting Fredric C. Klein, College Football: Keeping ‘em Barefoot, WALL ST. J., Sept. 4. 1987, at 15). 
49 Id. at 1092. 
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The issue emerged again in Smith v. NCAA50— a case involving a graduate transfer student 
who challenged the NCAA’s post-baccalaureate bylaw that prohibited her from participating in 
intercollegiate athletics while enrolled in a graduate degree program at an institution that was not 
her undergraduate institution 51  The NCAA denied Smith’s request to spend her remaining 
eligibility playing intercollegiate volleyball at her graduate school despite the fact that the student 
plaintiff was pursuing her degree program of choice, which was not offered at her undergraduate 
institution.52 The Third Circuit affirmed a district court’s dismissal of Smith’s complaint and in 
doing so focused on the “character of the NCAA’s activities” rather than the plaintiff’s injuries.53 
Had the court focused on the character of the specific NCAA activity that was at controversy in 
Smith- the post-baccalaureate bylaw- there would have been no reference to the procompetitive 
presumption because that bylaw did not involve athlete compensation. Instead, the majority in 
Smith characterized all athlete regulation by the NCAA based on the Court’s reasoning in Board 
of Regents that gave rise to the procompetitive presumption.54 Specifically, the court cited Board 
of Regents in finding that NCAA eligibility rules existed to ensure fair competition55and enhance 
public interest in intercollegiate athletics 56 and therefore were not designed to provide the NCAA 
with a commercial advantage.57  

 Unlike the claims asserted in Smith, the controversy before the Sixth Circuit in Bassett v. 
NCAA58 did involve the NCAA’s preservation of amateurism. Although, the plaintiff in Bassett 
was not a student-athlete, but instead a former coach who claimed, among other things, that the 
NCAA’s enforcement of amateurism rules that restricted athlete recruitment violated antitrust law 
by costing him his coaching career.59 In dismissing Bassett’s antitrust claims, the district court 
relied on the Third Circuit’s ruling in Smith that eligibility rules governing amateurism were not 
related to the NCAA’s commercial business activities and therefore were not within the purview 
of antitrust law.60 Actually, the Sixth Circuit labeled the NCAA’s amateurism rules and recruiting 
restrictions as “anti-commercial” because they promoted the “spirit of amateur athletics.”61  

In Agnew v. NCAA62, the Seventh Circuit rejected the interpretation of Board of Regents in 
Smith and Bassett that led those courts to conclude that the NCAA’s regulation of athletes did not 
involve commercial activity. The facts in Agnew involved an antitrust challenge to NCAA bylaws 
that limited scholarships to one year and prevented schools from offering multi-year 
scholarships.63 Twenty years after penning his dissenting opinion in Banks, Judge Flaum wrote 
for the majority in Agnew and in delivering the opinion for the court he maintained his stance that 
a labor market exists for college athletes.64 With this recognition, the court dismissed the non-
                                                           

50 Smith v. Nat’l Collegiate Athletic Ass’n, 139 F.3d 180 (3d Cir. 1998).  
51 Id. at 182.  
52 Id. at 183. 
53 Id. at 183. 
54 Id. at 185-6. 
55 Id. at 185. 
56 Id. at 186 (citing Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 117 (1984). 
57 Id. at 185-86. 
58 Bassett v. Nat’l Collegiate Athletic Ass’n, 528 F.3d 426 (6th Cir. 2008). 
59 Id. 430. 
60 Id. at 430 (citing Smith v. Nat’l Collegiate Athletic Ass’n, 139 F.3d 180, 186 (3d Cir. 1998). 
61 Id. 
62 Agnew v. Nat’l Collegiate Athletic Ass’n, 683 F.3d 328 (7th Cir. 2012). 
63 Id. at 333. 
64 Id. at 346. 
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commercial nature defense and instead found that, “[n]o knowledgeable observer could earnestly 
assert that big-time college football programs competing for highly sought-after high school 
football players do not anticipate economic gain from a household recruiting program.”65 The 
problem for the plaintiffs in Agnew, however, was that they had asserted nothing resembling a 
labor market in their amended complaint.66 

In dicta, Judge Flaum in Agnew addressed the need for preserving amateurism with an 
interpretation of Board of Regents that restricted the procompetitive presumption’s reach to protect 
only those NCAA regulations that courts deemed necessary for preserving the “revered tradition 
of amateurism.” 67 According to the court in Agnew, NCAA regulations that do not safeguard 
amateurism within NCAA athletics are not essential to product creation and therefore should be 
subjected to a more searching rule of reason analysis when challenged under antitrust.68 It should 
not escape notice that Judge Flaum’s description of amateurism as a “revered tradition” was a 
dramatic departure from his suggestion in Banks that the concept of amateurism is “chimerical.”69 
This observation aside, it is his opinion in Agnew that now controls the Seventh Circuit.  

With its description of the procompetitive presumption in Agnew, the Seventh Circuit 
acknowledged the commercial nature of the NCAA’s restrictions while still preserving for the 
NCAA a quasi-exemption from antitrust law that activated anytime amateurism was implicated in 
an antitrust challenge. It should come as little surprise that the NCAA would rely heavily on Agnew 
in its defense to the antitrust challenges to its amateurism restrictions that were before the Ninth 
Circuit in O’Bannon. 

III. O’BANNON V. NCAA: THE NINTH CIRCUIT CHANGES THE GAME AND SETS THE STAGE 
FOR EMPIRICAL TESTS OF THE PROCOMPETITIVE PRESUMPTION 

In 2008, former NCAA All-American basketball player Ed O’Bannon filled a class action 
lawsuit against the NCAA and the Collegiate Licensing Company (“CLC”), the entity that licenses 
the trademarks of the NCAA and a number of its member institutions.70 O’Bannon’s lawsuit 
alleged that the NCAA’s amateurism rules imposed an illegal restraint of trade under Section 1 of 
the Sherman Act.71 Specifically, O’Bannon pointed to the fact that college athletes were unable to 
financially benefit from the use of their likenesses in television broadcasts and in sport video games 
produced by Electronic Arts (“EA”).72 Judge Claudia Ann Wilken heard O’Bannon at the district 
court level and found that the NCAA’s amateurism provisions violated antitrust law because the 
preservation of amateurism could be achieved through two less restrictive alternatives: (1) 
allowing schools to extend the NCAA’s compensation cap to cover the full cost of attendance, and 
(2) the provision of $5,000 per year in deferred compensation to student-athletes at the close of 
their intercollegiate athletic careers.73 The NCAA appealed Judge Wilken’s decision to the Ninth 
                                                           

65 Id. (quoting Agnew, 683 F.3d at 340). 
66 Id. at 346-47. 
67 Id. 
68 Id. at 343. 
69 Banks v. Nat’l Collegiate Athletic Ass’n, 977 F.2d 1081, 1099 (7th Cir. 1992) (Flaum, J., concurring in part 

and dissenting in part). 
70 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049, 1055 (9th Cir. 2015). 
71 Id. 
72 Id. 
73 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 7 F. Supp. 3d 955, 999 (N.D. Cal. 2014), aff’d in part & reversed 

in part, 802 F.3d 1049 (9th Cir. 2015). 
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Circuit. In deciding O’Bannon, the Ninth Circuit deviated from more twenty years of federal 
district and appellate case law from other circuits that interpreted Board of Regents in a way that 
fortified the NCAA’s amateurism rules from rule of reason review. In doing so, the Ninth Circuit 
in O’Bannon opened the door for future classes of student-athlete plaintiffs to challenge the 
preservation of amateurism via antitrust.  

A. The Ninth Circuit rejects the quasi-exemption and the non-commercial activity defenses 

In its appeal, the NCAA argued that Justice Stevens’ dicta in Board of Regents created a 
presumption of validity under antitrust law for all NCAA eligibility rules governing amateurism.74 
The Ninth Circuit disagreed with this read of Board of Regents, finding instead that Justice Stevens’ 
seminal dicta did nothing more than detail why horizontally-imposed restraints for sport products 
like the NCAA’s were not per se illegal and instead should be subjected to rule of reason analysis.75 
The Ninth Circuit noted that it did not take Justice Stevens’ dicta lightly and afforded it the 
deference due; however, no amount of deference to dicta bound the Ninth Circuit to automatically 
validate “every NCAA rule that somehow relates to amateurism.”76 Furthermore, the majority 
found that Justice Stevens’ statements on the role of amateurism in college football did not support 
the “tremendous weight” of the NCAA’s argument “even if the language…were not dicta.”77  

In fact, the Ninth Circuit found that nothing in Board of Regents established an antitrust 
exemption for NCAA regulation of amateurism.78 In making this finding, the Ninth Circuit also 
rejected the NCAA’s interpretation of a decision from its “sister circuit” in Agnew.79 The Ninth 
Circuit found that the Agnew court read Board of Regents too “broadly” in concluding that a 
procompetitive presumption of validity applies when NCAA bylaws clearly exist to preserve 
amateurism or to preserve the student-athlete in higher education.80 The Ninth Circuit found that 
the Agnew court’s “procompetitive presumption” depended on a “dubious proposition” that the 
Court in Board of Regents “blessed” the NCAA’s amateurism rules as “virtually exempt” from 
antitrust scrutiny.81 Conversely, the court doubted that Stevens ever intended to extend antitrust 
exemption status to any of the NCAA’s rules and refused to give the seminal dicta the “aggressive 
construction” that is found in Agnew.82 For the Ninth Circuit, the NCAA had to prove the validity 
of its amateurism rules.83  

The court turned its attention to the possibility that antitrust law did not apply to NCAA 
eligibility rules regulating student-athletes because those rules were not commercial activity and 
therefore not subject to scrutiny under the Sherman Act.84 The court dismissed the non-commercial 
(or anti-commercial) activity argument as “not credible.”85 Like the Seventh Circuit in Agnew, the 
                                                           

74 O’Bannon, 802 F.3d at 1061-66. 
75 Id. at 1063. 
76 Id.  
77 Id. 
78 Id. at 1064. 
79 Id. 
80 Id. (citing Agnew v. Nat’l Collegiate Athletic Ass’n, 683 F.3d 328, 342-43 (7th Cir. 2012)); the Ninth Circuit 

also recognized that like Justice Stevens’ version of the presumption in Board of Regents, the Seventh Circuit’s in 
Agnew was also dicta. 

81 Id. 
82 Id. 
83 Id. 
84 Id. at 1064-65. 
85 Id. at 1065. 
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Ninth Circuit rejected the notion that “big-time” NCAA programs don’t anticipate economic gain 
from their recruitment of high school talents. 86  

Addressing the decisions in Smith and Bassett, the Ninth Circuit stated that it was not 
convinced by either to find that the compensation limits were noncommercial.87 The court found 
that the post-baccalaureate bylaw in Smith could easily be distinguished from compensation limits 
because the rules regulating athlete compensation actually involved money.88 To this end, the 
compensation limits did regulate business activities because the “labor of student-athletes is an 
integral and essential component of the NCAA’s product” and rules setting the price for that labor 
cut into “the heart of the NCAA’s business.”89 The Ninth Circuit admitted that it could not, 
however, easily distinguish the NCAA rules at controversy in Bassett from those before the court 
in O’Bannon because both sets of rules restricted payments to college athletes.90 Rather, the Ninth 
Circuit declared that the Bassett court’s reasoning that “anti-commercial” rules were not 
commercial was “simply wrong.”91 Accordingly, the NCAA’s amateurism regulations at issue in 
O’Bannon were scrutinized by the Ninth Circuit in an application of the rule of reason.  

B. The Ninth Circuit reshapes the procompetitive presumption into a procompetitive 
justification  

In subjecting the NCAA’s amateurism regulations to rule of reason review,92 the Ninth 
Circuit adopted a deferential, rather than skeptical, view of the NCAA’s mission in preserving 
amateurism.93 Deference aside, the fact that the rules have existed for a long time did not matter.94 
What mattered to the Ninth Circuit was whether the amateurism regulations produced a net 
procompetitive effect. The court found two procompetitive effects produced by the amateurism 
rules: (a) the preservation of consumer interest in the NCAA’s sports products; and (b) the 
integration of academics and athletics.95 Of the two, only the first putatively affects consumer 
welfare, but that did not stop the court from valuing both as procompetitive aims.  

Perhaps more important to the resolution of future cases than the actual holding is the way 
in which the court reached its decision that the NCAA’s amateurism rules are procompetitive. The 
court relied on the record as supporting a “concrete procompetitive effect” in preserving the 
NCAA’s version of amateurism based on the concept’s appeal to consumers.96 Furthermore, the 
court read the district court’s reasoning on the appeal of amateurism as “largely consistent” with 
the conclusion in Board of Regents that the “academic tradition” is what differentiated college 
                                                           

86 Id. (quoting Agnew, 683 F.3d 328 at 340) 
87 Id. at 1066. 
88 Id. 
89 Id. 
90 Id. 
91 Id. 
92 The purpose of this study concerns the commercial importance placed by courts on amateurism and our 

examination of O’Bannon is limited to this focus.  
93 Id. at 1066; the Ninth Circuit’s respect for the NCAA’s fidelity to preserving amateurism stood in contrast to 

skepticism from Judge Wilken. In fact, the Ninth Circuit recognized that Judge Wilken “probably underestimated the 
NCAA’s commitment to amateurism” with her refusal to accept the preservation of amateurism as the NCAA’s “core 
principle.” Nevertheless, the majority considered that observation to be irrelevant because the critical question did not 
involve fidelity to amateurism, but whether amateurism produces a procompetitive effect.  

94 Id. 
95 Id. at 1074. 
96 Id. 
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football from its professional counterpart.97 Yet, the Ninth Circuit’s read of the record seemingly 
ignored the fact that the district court did not believe that amateurism serves as a primary driver 
for consumer demand of college sports.98 The district court, instead, concluded that what attracts 
consumers to college sports were aspects unrelated to amateurism, “such as loyalty to their alma 
mater or affinity for the school in their region of the country.”99 If amateurism was not treated as 
a “core component” then it could not be treated as essential to product creation and this finding 
would seemingly remove the regulations from the type of horizontal activity that Board of Regents 
protected from the per se rule’s reach.  

The Ninth Circuit retreated from the district court’s analysis on amateurism’s appeal with 
a recitation of the dicta from Board of Regents that established amateurism as essential to product 
creation.100 If readers are not careful, the recycling of Board of Regents by the court in O’Bannon 
may be misunderstood as nothing more than a deferential reference. Upon closer examination, the 
Ninth Circuit’s reiteration strengthens its insistence that the district court’s amateurism analysis 
was in line with the oft-cited dicta from Board of Regents.   

Accordingly, the Ninth Circuit has not done away with the presumption from Board of 
Regents that consumer demand in college sport depends on the preservation of amateurism. Based 
on O’Bannon, that presumption now serves as a procompetitive justification rather than an actual 
presumption of validity. This distinction is not as subtle as it may seem because O’Bannon makes 
clear that the procompetitive presumption will not serve as an automatic exemption to antitrust 
liability for the NCAA when its rules that implicate amateurism are challenged in antitrust actions. 
The rejection of a quasi-exemption based on the procompetitive presumption means antitrust 
challenges in the Ninth Circuit to NCAA rules that restrict athlete compensation are now subjected 
to the more searching rule of reason review. This review allows student-athlete plaintiffs to proffer 
evidence that discredits the presumption that consumers actually care about amateurism. 
Following O’Bannon, the Ninth Circuit instead applies the procompetitive presumption in a way 
that shifts a burden of disproof to student-athlete plaintiffs. In its application of the less-restrictive 
alternative test, the Ninth Circuit addressed the type of evidence that will not convince it to ignore 
the presumption that consumers care about amateurism. 

C.  The Ninth Circuit’s less-restrictive-alternative analysis: A call for direct market evidence 
and a flawed description of cost-of-attendance.   

Recall that the district court found two less-restrictive means for preserving amateurism 
when it recognized alternatives in (1) the extension of grant-in-aid to cover the full cost-of-
attendance and (2) the provision of deferred compensation for use of athlete NILs. The Ninth 
Circuit agreed with only the first option, and in its analysis of these alternatives the court not only 
tipped its hand concerning the type of evidence needed to overcome the procompetitive 
presumption, it also created the opportunity for the collection of that evidence.    

In addressing the cost-of-attendance alternative, the Ninth Circuit found that all of the 
evidence before the district court showed that raising the cap to cover the full cost of attendance 
                                                           

97 Id. at 1074. 
98 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 7 F. Supp. 3d 955, 2005 (N.D. Cal. 2014). 
99 Id. 
100 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d at 1076 (citing Nat’l Collegiate Athletic Ass’n v. Bd. 

of Regents of the Univ. of Okla., 468 U.S. 85, 102 (1984)). 
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would have “virtually no impact on amateurism.” 101  Included in the evidentiary showing 
referenced by the Ninth Circuit was testimony from NCAA President Dr. Mark Emmert, who 
stated at trial that a cost-of-attendance extension would not violate the NCAA’s principles because 
the money would only cover “legitimate costs.” Furthermore, no evidence in the record suggested 
that a cost-of-attendance extension to athletic scholarship allotments would lessen consumer 
interest in college sports or interfere with the integration of athletes into their academic 
communities.102   

 The majority in O’Bannon, however, rejected the lower court’s alternative of deferred 
compensation for the use of athlete NILs, concluding that this approach was not “virtually as 
effective” as grant-in-aid in preserving the market for amateur athletics.103 In doing so, the majority 
reiterated the presumption from Board of Regents that the caps on college athlete compensation 
preserved consumer demand by preventing college football from morphing into “minor league 
[football].”104 The court noted that being a “poorly-paid professional athlete” is not the same as 
being an “amateur.”105 To reach this conclusion, the majority addressed evidence in the record 
consisting of a survey conducted by Dr. J. Michael Dennis, testimony from sport management 
expert Dr. Daniel Rascher, and testimony from television sports consultant Neal Pilson. An 
examination of how the Ninth Circuit treated the testimonies from Drs. Dennis and Rascher, in 
particular, provides insight into the type of evidence that is unlikely to persuade the court to deviate 
from the procompetitive presumption in future cases.   

 The district court discredited Dennis’ survey-designed survey in which participants were 
asked to provide their opinions on whether college athletes should be paid. The court did so on the 
grounds that the procedures for the survey primed participants to perceive any form of payments 
to athletes as illicit.106 On appeal, the majority highlighted a different threat to the internal validity 
of Dennis’ survey by finding that the survey instrument addressed “the wrong question.”107 The 
Ninth Circuit noted that the district court relied on Dennis’ findings that payments of $200,000 per 
year would alienate the public more than payments $20,000 in reaching a less-restrictive 
alternative that would allow deferred compensation payments limited to $5,000 per year ($20,000 
for four years).108 However, the Ninth Circuit believed that the district court’s use of Dennis’ 
survey was misguided because the issue before the court was never whether small cash payments 
preserved consumer demand more so than bigger cash payments.109 The issue, as recognized by 
the Ninth Circuit, was whether paying athletes any sum of money was virtually as effective in 
preserving amateurism as not paying them at all.110 The court added that “not paying athletes is 

                                                           
101 Id. at 1074-75.  
102 Id. at 1075. 
103 Id. at 1076. 
104 This section of the majority’s opinion again reinforces Justice Stevens’ description of amateurism as necessary 

to the creation of the NCAA’s college sport products. 
105 Id. 
106 Id. at 1059 
107 Id. at 1077. 
108 Id. 
109 Id. 
110 Id. 
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precisely what makes them amateurs” and that amateurism is what “differentiate[d]” college sports 
markets from professional sports markets.111  

Next, the court addressed testimony from Dr. Rascher, a respected economist with research 
and teaching specialization in sport management. Rascher explained to the district court how 
Dennis’ survey was no different than surveys used by Major League Baseball in the 1970s that 
revealed consumer opposition to rising baseball salaries. 112  However, consumer demand in 
baseball didn’t dip with the introduction of free agency and dramatic increases in athlete 
compensation.113 Perhaps more relevant to the facts at issue in O’Bannon, Rascher also explained 
to the district court how consumer interest in the Olympics did not decrease when amateurism 
restrictions were lifted. 114 In fact, Rascher’s testimony proved that consumer interest in the 
Olympics increased substantially after the games were opened to professionals. Like college 
athletics, the concept of amateurism was also once considered as central to the Olympic ideal; it 
was one of the core principles of the modern games.115 Yet, increased commodification of the 
postmodern Olympics through media right sales and sponsorships resulted in claims of hypocrisy 
and exploitation that ultimately pressured the International Olympic Committee (IOC) to lift its 
amateurism restrictions.116 The IOC’s decision to allow professionals to play in the Olympics drew 
strong criticism from those who believed amateurism to be necessary and essential to the operation 
of the games, with one pundit cautioning that “the [Olympics] will be destroyed within eight 
years.”117 The NCAA and its amici mongered similar fears in their defenses of amateurism with 
nothing more than their opinions and the results produced from Dr. Dennis’ dubious survey to 
support their cause. However, neither the lack of credible evidence from the NCAA nor the 
existence of Dr. Rascher’s empirically supported examples influenced the Ninth Circuit’s decision 
concerning the importance consumers place on amateurism. Instead, the majority clung to its 
conclusion regarding consumer interest in amateurism and casually dismissed Dr. Rascher’s 
comparisons with the simple statement that “professional baseball and the Olympics are not fit 
analogues to college sports.”118 Based on the court’s treatment of Dr. Rascher’s testimony, only 
direct evidence of amateurism’s influence on consumer interest in intercollegiate sports has the 
potential to persuade the Ninth Circuit.  

The Ninth Circuit had a bit more difficulty with testimonial evidence produced by the 
NCAA’s witness, a former television executive named Neal Pilson. The NCAA held Pilson out as 
an expert on consumer interest in college athletics. Pilson opined that if college athletes were paid 
for performance, then they would no longer be amateurs, which would “harm the student-athlete 
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market.”119 When pushed as to whether a line existed as to how much compensation could be 
afforded without harming the market, Pilsner responded that he was “not sure.”120 He eventually 
stated that “a million dollars would trouble” him, but “$5,000 wouldn’t.”121 The court pointed to 
Pilson’s testimony as the “sole support” for the district court’s $5,000 deferred stipend for the use 
of NILs.122 The Ninth Circuit took issue with the district court’s finding, concluding that there was 
“simply not enough” evidence to justify a “far-reaching conclusion” that paying students $5,000 
per year would be “as effective” in preserving amateurism within NCAA athletics.123  

However, the Ninth Circuit’s reasons for rejecting Pilson’s testimony and the deferred 
compensation alternative seemingly contradict the court’s reasoning concerning the cost-of-
attendance alternative, as well as its interpretation of the procompetitive presumption. Based on 
the court’s reasoning in O’Bannon, the difference between offering college athletes education-
related compensation and cash sums untethered to educational expenses was a “quantum leap.”124 
The court found that once college athletes are paid cash sums for their performance, then a line 
would be crossed from which there is no return.125 In that event, the court believed that the NCAA 
would have surrendered its amateurism principles entirely and college football would be reduced 
to “minor league status.” 126  However, the Ninth Circuit found that the cost-of-attendance 
calculation for each member institution set a reasonable limit for what colleges could cover for 
student-athletes while allowing the NCAA to preserve consumer interest in its sports 
products. 127 The court’s reasoning on the cost-of-attendance issue is inconsistent with its 
application of the procompetitive presumption because cost-of-attendance stipends are, in fact, 
cash payments to student-athletes that lack any tether to educational expenses.  

The costs associated with attendance under cost-of-attendance formulas were designed to 
provide students and parents with an estimate of the financial amounts in addition to tuition, fees, 
books, and room and board that are thought necessary to attend a particular institution.128 Cost of 
attendance varies from institution to institution, but always includes some mix of personal 
expenses as part of the equation. Personal expenses covered by the cost of attendance may include 
materials needed for matriculation at the institution (e.g., pens, paper, and laptops).129 The personal 
expense aspect of the cost of attendance is a loose calculation generally formulated to capture the 
cost of living as a student at a particular institution.130 With that in mind, the living expenses 
considered could also encompass payments for personal items and services like cell phone bills 
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and laundry. Some schools even recognize social engagement as a consideration in their cost-of-
attendance estimates (i.e., the occasional night out with friends).131  

When student-athletes are provided with their cost-of-attendance stipends, they may use 
that money to purchase items necessary for class like bluebooks or calculators. It’s equally possible 
that many will instead spend their stipends on personal items like video games and Beats by 
Dre®.132 Neither the NCAA nor its member institutions have any control over how student-athletes 
spend their stipends. The Ninth Circuit in O’Bannon warned against paying students cash for their 
athletic performances,133 but that’s exactly what is done with the provision of cost-of-attendance 
stipends. The fact that the amounts for the payments were calculated in consideration of how much 
it costs to attend a university does not change the fact that the payments are, effectively, cash-in-
hand for student-athletes.  

Furthermore, NCAA member institutions set their own cost-of-attendance amounts and 
this has led to variances among programs that now influence student-athlete recruitment. In fact, 
some NCAA coaches have alleged that the cost-of-attendance stipends have disadvantaged their 
recruitment of student-athletes because the institutions for which they coach offer less through 
stipends than rival institutions provide.134 Additionally, claims have also been made that some 
member institutions have increased their cost-of-attendance estimates with the design of gaining 
recruiting advantages in NCAA sports.135 Member institution use of cost-of-attendance stipends 
as a recruiting tool produces the very type of financial competition for athletes that the NCAA’s 
compensation limits serves to prevent.136 

 

IV. AN EMPIRICAL ANALYSIS OF CONSUMER IMPACT ON NCAA AMATEURISM RULES 

This study follows the Ninth Circuit’s reasoning in O’Bannon by being the first to directly 
test the strength of the procompetitive presumption through an examination of the effect that an 
increase in stipends has on consumer interest in NCAA football. A study of this type is now 
possible because the amounts provided to college athletes changed for the first time in forty-two 
years in August 2015. 

                                                           
131 For an example, see Cost of Attendance, UNIV. OF OR., https://financialaid.uoregon.edu/cost_of_attendance 

(last visited Jan. 28, 2017). 
132 For a discussion of the discretionary spending of cost-of-attendance stipends by student-athletes, see Steve 

Berkowitz and Andrew Kreighbaum, “College Athletes Cashing int with Millions in New Benefits,” USA Today, 
August 19, 2015. 

133 O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049, 1077 (9th Cir. 2015). 
134  Jake New, More Money … If You Can Play Ball, INSIDE HIGHER ED (Aug. 12, 2015), 

https://www.insidehighered.com/news/2015/08/12/colleges-inflate-full-cost-attendance-numbers-increasing-
stipends-athletes. 

135 Id. (quoting University of Alabama football coach Nick Saban as saying, “You can't create a system that really 
can almost promote fraud. Even in the NFL, they have a salary cap. When we don't have a cap that makes it equal for 
everybody, it really goes against everything we've tried to do in the NCAA that we've tried to do for parity.” Soon 
after Saban made those remarks, Alabama recalculated its cost-of-attendance and now offers student-athletes one of 
the largest amounts in NCAA football.). 

136 The NCAA’s rules were necessary because without them “no competitor would assume the restraints on athlete 
compensation unilaterally.” See Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 100 
(1984). 

https://financialaid.uoregon.edu/cost_of_attendance


18 
 

 Recall that Justice Stevens’ procompetitive presumption posits that the preservation of 
consumer interest in college football requires that student-athletes not receive cash payments in 
exchange for their athletic participation in NCAA sports.137 For this reason, NCAA eligibility rules 
that restrict student-athlete compensation to cover only educational expenses have been considered 
by courts as “essential” to the creation of the NCAA’s products, college football in particular. An 
essential component of a product is something that should result in consumer reactions when 
modified.138 If consumers prefer a product component but their consumption of that product is not 
dependent on the component remaining unchanged, or existing at all, then the component is not 
essential to product creation in a way that widens consumer choice.139 If caps that limited athlete 
compensation to direct academic costs are “essential” to the creation of college football, making 
it a distinct product alternative to professional football, then a modification that increases 
compensation to include cash payments that students are free to use for non-academic purposes 
should produce a negative consumer response.  

V. RESEARCH DESIGN AND DATA COLLECTION 

In order to analyze how consumer interest may fluctuate based on the increase in stipends 
given to NCAA student-athletes in 2015, this research employs regression analysis, a statistical 
technique commonly used in fields such as economics and political science to examine how 
changes in a dependent variable are related to independent variables.140 Specifically, regression 
analysis has been defined as:  

“analysis of numerical data consisting of values of a dependent variable (response variable) 
and of one or more independent variables (explanatory variables).”141 

While it is possible to have a regression with just two variables (one being a dependent variable, 
and the other an independent variable), researchers more commonly use multiple regression 
analysis; that is, an analysis of one dependent variable and two or more independent variables142. 
The use of multiple explanatory variables allows researchers to control for multiple factors, thus 
providing a more complex understanding of statistical relationships143. Within empirical research 
analyzing economic demand, including the examination of the demand for sports products, 
multiple regression analysis is often employed as the main statistical technique within the 
academic literature.144  

 Furthermore, multiple regression analysis is extremely beneficial for those conducting 
research on complex subjects such as the sales of goods in a marketplace, public policy, and other 
multifaceted issues, as it allows them to build more complex models with multiple variables 
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through which the researcher can examine statistical relationships 145 . Indeed, previous legal 
studies have discussed the need for and value of regressions in providing information that is helpful 
in both legal cases and academic literature. 146 As such, the use of regressions as part of an 
econometric analysis is widely considered to be a rigorous process that requires a great deal of 
expertise and knowledge of both economics and statistical methods.147 Importantly, this statistical 
technique has been recognized as a legitimate methodology to analyze data within antitrust cases 
for the last several decades,148 as antitrust deals with the nexus of economics and the law. 

VI. SPORTS DEMAND AND METHODOLOGY 

 Turning our focus to the specific context of this paper — the economics of demand for 
sports products — we begin by considering the lineage of academic studies focused on this topic. 
Numerous studies149 have examined the demand for sports, with a primary focus on the use of 
attendance numbers to measure consumer interest. Though there has been a recent growth in the 
last several decades, the literature itself dates back to the 1950s150 and 1960s,151 when economists 
began to consider the uniqueness of the sports industry. Following these seminal theoretical works, 
economists in the 1970s and 1980s began to analyze data from professional and collegiate sports 
leagues across the world to try and better understand the intricacies of the sports industry152. 

 Due to the various important ramifications that demand has for the sports industry, the 
interest that consumers have for sports products has received a great deal of attention within the 
literature153. Generally, sports demand research has placed its primary focus on live attendance for 
sporting events, though in recent years there has been a growth in analyzing how individuals 
consume sports through television and other digital channels.154 Consider this lineage of research 
studies from the perspective of a team, owner, and league, demand is of high interest because 
sports consumption of telecasts and tickets is a primary source of revenue for both professional 
and collegiate sports organizations155. Thus, understanding demand allows organizations to make 
decisions that help increase revenues156 or meet other organizational goals.157 Furthermore, it has 
been argued that demand is not just about understanding the ability to maximize interest and profits, 
but that it also has the potential to impact the on-field performance of teams.158 Since increasing 
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revenues allows sports organizations to have greater purchasing power to acquire talent, facilities, 
equipment, coaching, and so forth, ticket sales and broadcast rights have become a vital part of 
helping teams to compete on the field.159 Finally, the demand for sports products is also important 
to other stakeholders, such as marketers wishing to attach their own goods to the popularity of 
sports, or even politicians making decisions in regard to whether a team’s popularity justifies 
spending public funds to finance team facilities.160 

 As the core focus of this paper is an example of how consumer interest for NCAA sporting 
events may be influenced by student-athlete compensation, the following sections will provide an 
empirical analysis of potential statistical relationships. In order to accomplish this, a model is 
created to analyze the demand for NCAA Division-I Football Bowl Subdivision Power Five 
conference regular season games during the 2014 and 2015 seasons. This is accomplished by 
identifying those key variables which theory dictates should be important in examining the demand 
for college football161. Considering the theoretical backing and the specific focus of this research, 
this hypothesis is formulated for this study: 

H1: There is no statistical relationship between the consumer interest for NCAA college 
football and increases in stipends for student-athletes. 

This paper specifically uses a null hypothesis as the basis for the research, as the theoretical and 
empirical literature do not suggest that changes in payments or stipends for athletes will 
significantly change fan interest in sporting contests. 

 Next, it is necessary to identify variables to represent the different categories being 
measured, as well as to collect data so that empirical results can be estimated using regression 
analysis162. In this research, the dependent variables163 are those that measure the demand for home 
college football games. Traditional sports economics studies have long focused on using 
attendance data to measure the demand that consumers have for sporting events164. Thus, the first 
model within this paper measures demand through the use of the attendance numbers announced 
by each institution after home games165. Specifically, this data was gathered by going to the box 
scores and game statistics of every home football contest, and then finding the attendance number 
as reported by the school. These numbers were then cross-checked against other major sports news 
websites such as ESPN.com to ensure that the attendance numbers were consistent.  

The second form of demand analyzed is the viewership numbers166 for telecasts of NCAA 
college football games. In this, the estimated number of households that viewed each game is used 
as the measure of demand167, with these values being derived from the ratings of each game by the 
television channels. It is important to note that less data is available for television demand, as 
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several networks that broadcast college football games do not publish their ratings or viewership 
numbers. Thus, the dependent variables in this study are attendance and the television viewership 
numbers, with each variable included separately in their own regression model168.  

 Turning to independent variables, various factors are included to control for variables 
which may be significant in regards to consumer interest in college football169. First, in measuring 
the quality of the home team, three specific variables are used170. These include: the total number 
of wins a team has coming in to a game, the number of losses, and a variable measuring the Massey 
ranking of the home team before each game171. The Massey ranking was also used to measure the 
strength of each opposing team 172. To account for consumer preferences for NCAA college 
football games173, our study developed measures for the differences in conference affiliation, the 
varying stipend amounts that student-athletes received, and how games were broadcast on 
television. First, a dummy variable is used to capture whether a team is a member of any of the 
Power Five conferences: the Atlantic Coast Conference (ACC), Southeastern Conference (SEC), 
Pac Twelve, Big Twelve, or Big Ten174. As these conferences represent different regions with 
varied traditions and history with regard to consuming and watching college football175, these 
measures of consumer preference not only help to control for differences in conference affiliation, 
but also the makeup of the fan base for each of these conferences. 

 The next variable included within this research is the dollar amount increase in stipends 
(SAStipend) that student-athletes received from the previous academic year. For 2014, the first 
year of the data set, there was no increase for teams from 2013, and thus 2014 values are recorded 
at $0. However, after the NCAA passed new regulations allowing individual conferences and 
schools to decide new stipend amounts to help cover the cost of attendance176, there was a good 
deal of variation in the increased dollar figure that student-athletes received. Using data gathered 
from USA Today’s report177 on stipends, this research uses these values to model the different 
amounts of additional money which schools have paid out to each student-athlete. If one takes the 
two-year average of stipend additions, the value is about $1,650, but the value is skewed by the 
fact that the first year had no increases. Thus, focusing just on the increased payments from 2015, 
the average value across all schools was $3,486 per student. Based on data reported by university 
athletic departments, the lowest increases were $1,250 at Boston College and $1,270 at Michigan 
State. At the opposite end of the spectrum, the highest paying schools were both from the SEC 
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conference, with Auburn paying an additional $5,586 on average to student-athletes, and 
Tennessee providing an extra $5,666178. 

 The last two consumer preference variables are only included in the second model, focused 
on television household viewership numbers179. Specifically, two dummy variables are created. 
The first, OverAir, measures those channels that are broadcast over the air at no cost to the 
consumer: ABC, NBC, CBS, and Fox180. Conversely, the Cable variable indicates when an NCAA 
football game is shown on a paid channel, such as ESPN, FoxSports, etc. Notably, there were many 
more games in our data set which were shown on cable television, as these channels are often 
dedicated to sports, dramatically increasing the number of games that consumers can watch. At 
the same time, the OverAir channels often get the premier matchups for teams because the games 
they broadcast are shown at peak viewership times. Thus, these variables not only help control for 
the differences in cost between these channels, but also account for the varied nature of 
programming and matchups181. 

 Continuing discussion of variables in our model, the next group includes those which 
measure the differences in the quality of viewing 182. First, weather data for each game was 
gathered to measure temperature, wind speed, and whether it was clear, raining, or snowing during 
each game183. Next, timing variables were included to take into account the month of the year and 
the day of the week in which each game took place. These are all dummy variables for the 
following categories: August, September, October, November, December, Weekday, and Weekend. 
These variables are important, as the timing within a season often helps to determine the consumer 
interest in games184. For example, many of the prime matchups in conferences occur during the 
latter months of the football season, while the Power Five teams in this data set play weaker non-
conference opponents (often dubbed “Cupcake” opponents for their relative lack of strength) in 
August and September185. Thus, one would expect that there would naturally be a greater level of 
interest in games that were played later in the season, especially in the months of November and 
December. 

 The last grouping of factors in the function represent the market potential for each school186. 
In this regard, the present study follows previous research187 by employing the adjusted per capita 
income (AdjPCI) and population (Population) for the region in which the team’s academic 
institution’s main campus is located188. Data for these variables was gathered from the Bureau of 
Economic Analysis’ (BEA) data site. Notably, the regional definitions which were used were not 
city level data, but rather the metropolitan and micropolitan statistical areas (MSA)189. Research 
in sports economics often use these regional definitions for the market for sports teams, as they 
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provide a more comprehensive picture of the team’s market area190. Thus, academic studies tend 
to avoid city level data in favor of data from broader regions that span multiple counties which are 
considered to be within a reasonable traveling distance.191  

 While the economic measures of a local market are important in accounting for the 
potential consumers within the academic institution’s area, it is also important to control for the 
actual size of the school, as well as the financial resources available to the athletic department192. 
As students who attend a university may be more inclined than other consumers to attend games 
(and in some cases are provided with free or reduced price tickets), it is critical to account for the 
number of individuals who attend the institution193. To account for that factor, the Enrollment 
variable measures the number of students who are enrolled full-time in an academic institution. 
Additionally, as the athletic department at each institution will have varying financial power 
because of their prior success, consumer interest, television contracts, and so forth194, this research 
also includes the yearly adjusted revenue (also in 2015 dollars) for each athletic department. This 
variable is necessary, as athletic departments that have more revenue (AdjRevenue) may have 
larger market potential than other schools because of things like better television contracts. 
Furthermore, they may have a greater ability to market, build facilities, and attract talent, which in 
turn could lead to better performance on and off the field 195 . The data for Enrollment and 
AdjRevenue were both gathered from the Equity in Athletics Database, a website that reports 
enrollment, financial data, and other information for a university and its athletic department as part 
of their Title IX compliance efforts196. Finally, the last variable is Capacity, which measures the 
yearly capacities for the venue in which each home game was played197. With all the variables 
now defined for use in the empirical models within the research, the subsequent sections of the 
paper will discuss the specific treatment of the data, the regression methods used, and the estimated 
results from the models. 

Lastly, an understanding of our empirical methodology requires special attention to, and 
discussion of, the nature and time span of the data set employed198. Whereas many studies collect 
and examine data which does not include the same entities repeating their appearances, an 
examination of sports teams over time means that most teams will appear multiple times.199 A data 
set of this nature, one where an identified group (in this case, NCAA football teams) appears many 
times, is known as a panel data set200. It is necessary to use specific methods when estimating 
results from the panel data. 
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Generally, when dealing with panel data, it is important to consider the type of effects 
which will be used in the estimation process201. The ideal situation is one where the researcher 
estimates results using both fixed effects (FE) and random effects (RE), and then compares the 
results of these regressions using a Hausman test202. Thus, a Hausman test was conducted on 
models with fixed and random effects, with the tests both returning insignificant results at the five 
percent level (p < 0.05)203. These results and other statistical tests and corrections204 indicate that 
it is appropriate to run the models with random effects. Therefore, the final models for both 
attendance and television demand use a Generalized Least Squares (GLS) regression with random 
effects.205 

VII. RESULTS 

 First, the results for the live attendance viewership model can be found in Table 1. After 
cleaning the data, the model included 697 team-game observations, with each observation 
representing the home-game matchup for a team. The R-squared value for this model returned an 
overall value of 0.9034, which means that this model explains about 90 percent of the variation in 
the data206. Focusing on the main variable of interest within this study, we found that the stipend 
(SAStipend) did not have a significant statistical relationship with attendance207. In other words, 
there is no discernable change in attendance based on changes in the amounts that schools paid to 
their student-athletes. Considering the remaining consumer preference factors measuring team 
membership in different conferences, the model found that the three conferences of the BigTwelve, 
ACC, and SEC were all statistically insignificant, while the PacTwelve was negative and 
significant. As the reference variable was BigTen, this means that there is an observable decline in 
attendance for Pac-Twelve football games when compared to the other power conferences in 
NCAA football208. 

                                                           
201 Nicholas M. Watanabe, Grace Yan, & Brian P. Soebbing, Major League Baseball and Twitter Usage: The 

Economics of Social Media Use, 29, J. SPORT MGMT. 619, 626 (2015).  
202 Damodar N. Gujarati, Basic Econometrics (2000). 
203 Nicholas M. Watanabe, Grace Yan, & Brian P. Soebbing, Major League Baseball and Twitter Usage: The 

Economics of Social Media Use, 29, J. Sport Mgmt. 619, 626 (2015).   
204 The use of a GLS regression is also beneficial for these models, as it allows the inclusion of time-invariant 

factors, whereas a panel OLS regression with fixed-effects would automatically exclude those variables that do not 
change between time periods. Additionally, the results were also run using standard errors that were clustered by team. 
The use of clustered standard errors is a useful statistical technique that allows for the grouping of observations which 
have similar characteristics. In this manner, sport researchers use clustering as a way to treat observations of individual 
teams as being similar to one another in panel data, as is done in the models estimated in this research. Finally, the 
data was tested for any potential multicollinearity which may exist between variables included in both of the models. 
By examining the Variance Inflation Factors (VIF) for all of the variables in this dataset, it was found that some of 
the month dummy variables had high VIF and could thus potentially affect the estimated results from the regression 
models. From this, additional models were run which omitted the problematic variables and found that there was no 
significant difference in the results for all models. Thus, the final models presented in this research include all the 
month variables because their presence does not greatly affect the results. 

205 Watanabe, Yan, & Soebbing, supra note 203, at 626. 
206 The R-squared value reported the observed variation in the data, which is commonly done in sports economics 

research, such as in Grant, Leadley, & Zenon, supra note 194, at 72. 
207 A discussion of the significance of regression results and their meanings is provided by Fisher, supra note 322, 

at 145. 
208 Research by Groza, supra note 169, at 524. highlights that there may be some observable difference between 

conferences in regards to attendance demand. 
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Next, focusing the on-field strength of teams, the variable measuring home-team wins was 
insignificant, while the controls for the number of losses and the Massey ranking of a team had a 
negative relationship with attendance at the one percent level. This means that as teams 
accumulated more losses, consumers tended to lose interest, with each loss causing an average 
reduction of 662 attendees209. At the same time, because the Massey ranking works in reverse 
order, the negative relationship indicates that the higher a team’s ranking, the greater their 
attendance. Furthermore, having the opposing team ranked highly (closer to 1) was also 
significantly related to increased attendance, suggesting that games have higher demand when both 
home and away teams offer better quality210.  

The next set of variables measuring economic factors such as market power were all 
insignificant. That is, there was no statistical relationship between attendance and income level, 
population, enrollment, and athletic department revenue for the institutions measured in this 
dataset. Looking at the quality of viewing, we found that all the weather related variables were 
also insignificant. This suggests that fans who attend NCAA Power Five conference football 
games are not deterred by weather conditions211. Similarly, in examining the factors controlling 
for the timing of the sporting event, we found that the day of the week was insignificant (when 
measuring weekday versus weekend)212, but that most of the month variables were negative and 
significant. This result suggests that the games in December, which are often the deciding games 
for many teams to be placed in bowl games or even the College Football Playoff, may draw larger 
attendance. Notably, attendance in prior months relative to December does generally increase as 
the season progresses, indicating that fan interest does build throughout the NCAA football season. 
Finally, the capacity variables controlling for the supply of seats available for consumers was 
positive and significant, meaning that stadiums with more seats also had higher attendance. 

 Turning to the second model estimated in this research, the analysis provides an 
understanding of variables which are important in determining demand for television viewership 
of NCAA football games. Notably, the data set for television demand has 368 observations, a value 
lower than the live-attendance model because not all games were televised on channels that 
recorded and published the number of households that watched games. Finally, the overall R-
Squared for the GLS regression from Table 2 returned a value of 0.6447, meaning that the model 
explained about 64 percent of the variation in the data. 

 First, focusing on the variable of interest, student-athlete stipends, the regression returned 
similar results as the previous model in that there was no significant relationship with television 
viewership. Thus, both the models for live attendance and television viewership find no statistical 
evidence that the increases in stipends have any relationship with consumer interest in college 
football games. Next, controlling for the conference in which the teams played, the BigTwelve and 
PacTwelve were negative and significant in relation to television viewership. This means that these 
two conferences had significantly less households watch their games in comparison to the other 

                                                           
209 Similarly, Gregory A. Falls & Paul A. Natke, College Football Attendance: A Panel Study of the Football 

Bowl Subdivision, 46, APPLIED ECON. 1093, 1100 (2014). found that as NCAA teams had more wins, attendance grew. 
210 Previous research by Groza, supra note 169, at 525. likewise found that as teams were ranked higher, fans 

were more inclined to attend games.  
211 Falls & Natke, supra note 209, at 1100. estimate similar results in regards to temperature having no effect, 

however, they do find that cloud cover and precipitation caused a decline in consumer interest in college football. 
212 These findings are in line with the results of Falls & Natke, supra note 209, at 1100. 
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Power Five conferences213. The last set of consumer preference variables accounted for whether a 
game was on cable or the free channels214. We found that having games on free channels was 
positive and significant. That is, NCAA football games televised on cable had lower viewership, 
which would be expected as the large number of games on these channels competing in similar 
time slots would likely disperse consumer interest.  

 Moreover, focusing on the on-field performances and quality of teams, the home team’s 
win-loss record had no connection to viewer interest. 215 Rather, the variables measuring the 
Massey ranking for both the home team and the away team were negative and significant, 
indicating that viewers at home were most attracted to games that had two highly ranked teams 
playing against one another.216 Next, none of the economic variables measuring market size had 
any significant relationship with attendance, except for the revenue of the athletic department. That 
is, the positive relationship between athletic department revenues and television viewership would 
seem to indicate that those teams which bring in more money are also the ones whose games had 
higher viewership.217 These findings could also be a result of the fact that television numbers are 
measured at the national-level, and thus measuring local markets may not capture the larger 
audience for NCAA Power Five football games.  

Furthermore, in considering the quality of viewing, all of the weather-related variables218 
were insignificant, probably because households viewing games will not be affected by weather 
conditions when they are watching the game at home. The results from the television model also 
found that day of the week was not a significant determinant of television viewership of NCAA 
football games.219 While the natural expectation would be that weekend games would be higher, 
the early season premier matchups on weekdays and the sheer volume of games on weekends may 
lead to weekday games actually getting higher household viewership numbers than expected. For 
the variables measuring months, all months were insignificant. 

As a last step in the analysis for this research, a Tobit (censored) regression is included to 
take into account that some of the observations for the dependent variables could be skewed and 
thus needs to be accounted for.220 This is especially the case in sports leagues where some teams 
may experience a large number of games which are sold out, and thus creates attendance 
observations which are skewed to the right-hand side of a distribution.221 In order to run the Tobit 
                                                           

213 As noted before, Groza, supra note 169, at 524. finds that there may be some observable difference between 
conferences in regards to attendance demand. 

214 Feddersen & Rott, supra note 154, at 361 (note that the channel a game is on may have an impact on consumer 
interest in watching a game), 

215 These findings run counter to our results for live-attendance, as well as prior studies such as Falls & Natke, 
supra note 209, at 1100. 

216 The result that rankings for home and away teams is similar to that of the attendance model presented earlier, 
as well as other research on consumer interest in college sport, including Groza, supra note 169, at 525. 

217  Grant, Leadley, & Zenon, supra note 194, at 72, argue that revenues are an important determinant in 
understanding behaviors of the college sport marketplace. 

218 As prior noted, Falls & Natke, supra note 209, at 1100, used multiple measures of weather in their modeling 
of college football attendance. 

219 Feddersen & Rott, supra note 154, at 361 (find similar results in regards to the impact of weekends on 
television viewership for German soccer matches). 

220 Prior studies of college football attendance such as Falls & Natke, supra note 209, at 1100, use a Tobit 
regression in order to control for capacity. 

221 Groza, supra note 169, at 523. 
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regression, the same statistical software, data, and model as the previous regressions was employed, 
except in this case the capacity variable was removed from the models. Tobit regressions were 
thus estimated for both attendance and television viewership.  

The results for the television viewership model reported no significant differences from the 
previous models, including the SAStipend variable which remained insignificant. However, the 
Tobit regression for live attendance (Table 3) found a positive relationship between attendance 
and the payment amounts for student-athletes. Thus, the findings from this model suggests that as 
payments to student-athletes increase, consumer interest in attending games rises, but that there is 
no significant change in television viewership. 

CONCLUSION 

While many variables were found to influence the consumption of NCAA Power Five 
football games, the first change in student-athlete compensation in forty-two years did not. At a 
minimum, the results from this study validate the Ninth Circuit’s determination in O’Bannon that 
increases to student-athlete compensation that include the full cost-of-attendance preserve 
consumer interest in college football in a way that is less restrictive than the limits imposed by 
grant-in-aid. For that reason alone, the findings produced by this study contribute significantly to 
the literature concerning the application of antitrust law to NCAA regulations. Additionally, 
inferences can also be drawn that rebut the procompetitive presumption that consumer interest in 
college football is influenced by the NCAA’s caps on student-athlete compensation. Inferences 
that we drew from the results not only extend the literature by making this the first study to produce 
economic evidence that contradicts the procompetitive presumption, they also serve as valuable 
ammunition for current and future antitrust actions that challenge the NCAA’s caps on student-
athlete compensation.  

First, if consumers perceive student-athlete compensation limits as essential to the creation 
of the NCAA’s products, then a significant increase in student-athlete compensation should have 
produced a consumer reaction. After all, an essential component of a product is something that 
should result in consumer reactions when modified.222 Yet, the results revealed no change in 
consumption of Power 5 football games following the first significant increase in student-athlete 
compensation in more than forty-two years. Thus, the results from this study fracture the 
foundation for the procompetitive presumption’s premise that consumer demand for the NCAA’s 
products depends on the existence of eligibility rules that cap student-athlete compensation.  

Second, the results from this study contradict the Ninth Circuit’s determination in 
O’Bannon that consumer demand for college football would be irreparably harmed by schools 
providing student-athletes with cash sums that are untethered to educational costs.223 The Ninth 
Circuit stated that the provision of money to student-athletes for non-educational purposes would 
transform the NCAA’s football products into minor league versions of what the NFL produces.224 
The fundamental flaw with the Ninth Circuit’s reasoning is that cost-of-attendance stipends are 
payments to student-athletes that are untethered to educational costs. Through cost-of-attendance 
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223 O’Bannon, 802 F.3d at 1079. 
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stipends, student-athletes receive payments of money that they can spend as they see fit.225 The 
only tether that ties the NCAA’s cost-of-attendance stipends to education is found in the fact that 
schools consider some education-related expenses in their calculations. 

As for the amounts that student-athletes are afforded through the cost-of-attendance 
stipends, the Ninth Circuit in O’Bannon stated that courts should not focus on dollar amounts in 
preserving consumer interest in amateurism.226 The Ninth Circuit distinguished consumer interest 
in sports involving “poorly-aid professional athlete[s]” from those that involved “amateur” athletes 
and directed courts to focus on prohibiting direct payments to student-athletes that are 
disconnected to educational costs.227Yet, the results from this study failed to find a negative 
influence on the consumption of Power Five football following an increase in student-athlete 
compensation that included some degree of discretionary income. Furthermore, no negative 
influence was found despite allegations from coaches that some institutions have inflated their 
cost-of-attendance stipends in order to gain recruiting advantages.228 If restricting the method of 
payment and limiting student-athlete compensation to educational expenses actually influences 
market demand for the NCAA’s products, then this study should have found a negative change in 
consumer interest in Power Five football following the implementation of the cost-of-attendance 
stipends. Instead, the opposite was found for one important measure of consumer interest because 
the results revealed a correlation between increases in payments to student-athletes and increases 
in attendance at football games.  

The results of this study correlate with similar investigations revealing increases in 
consumer interest in the Olympics prior to the International Olympic Committee’s decision to open 
competition to professional athletes.229 Still, the results do not preclude the existence of a financial 
breaking point at which the amounts provided through stipends to student-athletes harm consumer 
interest in the NCAA’s products. However, even if the NCAA were able to show a decrease in 
consumer demand for its products following increases in student-athlete compensation, that likely 
would not provide enough reason to justify the NCAA’s constraints because the resulting market 
already takes considerations like that into account.230 Therefore, courts should rely on empirically-
produced research, rather than assumptions, in determining the procompetitive nature of 
amateurism by actually measuring consumer interest in the concept. To this end, courts should 
follow the rule of reason in placing the burden on the NCAA to demonstrate, with actual market-
based evidence, that a set limit on student-athlete compensation is needed to preserve consumer 
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interest in its products.231 Without actual evidence of consumer harm, courts in future antitrust 
actions should not recognize a procompetitive justification for the NCAA’s rules that restrict 
student-athlete compensation. 

  

                                                           
231 For the position that antitrust law does not permit competitors to define a product based on restraints on trade 

that lack economic evidence that justifies their role in product creation, see Gabe Feldman, A Modest Proposal for 
Taming the Antitrust Beast, 41 PEPP. L. REV. 249, 255-56 (2014).   



30 
 

APPENDIX 

 

Table 1 GLS Regression Results – Dependent Variable is Attendance 

 

Variable Coefficient Standard Error P-Value 

Temp 8.90 23.33 0.703 

Wind -51.14 51.87 0.324 

Clear 694 432 0.108 

Rain -175 768 0.819 

Snow -741 5,271 0.888 

Massey -71.85 16.69 <0.001*** 

OppMassey -46.31 7.74 <0.001*** 

Wins -238 221 0.282 

Loss -663 311 0.033** 

Capacity 0.8439 0.0798 <0.001*** 

Population -0.0003 0.0003 0.397 

PCI -0.1026 0.1052 0.329 

AdjRevenue 0.0001 0.0001 0.114 

Enrollment 0.0315 0.1341 0.814 

SAStipend -0.1158 0.5118 0.821 

PacTwelve -4,518 2,412 0.061* 

BigTwelve -2,117 2,928 0.470 

ACC -4,848 2,978 0.104 

SEC 1,254 2,785 0.653 

BigTen --- --- --- 

August -5,822 2,756 0.035** 

September -5,395 2,112 0.011** 
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October -4,262 1,569 0.007*** 

November -2,357 923 0.011** 

December --- --- --- 

Weekday -645 895 0.471 

Weekend --- --- --- 

Year 46 1,724 0.979 

constant -76,657 3,470,231 0.982 

    *p<0.10, **p<0.05, ***p<0.01 

 

 

 

 

 

 

 

Table 2 GLS Regression Results – Dependent Variable is Television Viewership 

 

Variable Coefficent Standard Error p-value 

OverAir 1,833,817 426,549 <0.001*** 

Cable 85,122 408,107 0.835 

Temp -5,686 6,763 0.401 

Wind -3,847 15,108 0.799 

Clear -168,160 166,061 0.311 

Rain 109,240 213,213 0.608 

Snow 254,773 399,436 0.524 

Massey -12,769 5,293 0.016** 

OppMassey -34,522 3,358 <0.001*** 
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Wins 113,176 88,296 0.200 

Loss -76,648 76,866 0.319 

Capacity 3.53 8.08 0.662 

Population -0.0070 0.0283 0.806 

PCI -21.07 13.05 0.107 

AdjRevenue 0.0138 0.0068 0.042** 

Enrollment 0.9304 13.65 0.946 

SAStipend -83.71329 101 0.408 

PacTwelve -1,406,375 313,461 <0.001*** 

BigTwelve -1,480,978 272,722 <0.001*** 

ACC -383,371 359,463 0.286 

SEC -227,930 332,750 0.493 

BigTen --- --- --- 

August 838,465 1,065,578 0.431 

September -430,594 846,908 0.611 

October -883,360 692,664 0.202 

November -794,169 587,855 0.177 

December --- --- --- 

Weekday 355,111 249,943 0.155 

Weekend --- --- --- 

Year 394,863 362,007 0.275 

constant -791,000 729,000 0.278 

*p<0.10, **p<0.05, ***p<0.01 
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Table 3 Tobit Regression– Dependent Variable is Attendance (Upper Limit is Capacity) 

 

Variable Coefficient Standard Error p-value 

Temp 24.15 51.81 0.641 

Wind -83.37 108 0.439 

Clear -105 1,076 0.922 

Rain 1,393 1,738 0.423 

Snow -3,608 8,647 0.677 

Massey -327 31.87 <0.001*** 

OppMassey -34.20 16.22 0.035** 

Wins -791 481 0.100* 

Loss 460 527 0.383 

Population -0.0001 0.0002 0.503 

PCI -0.1275 0.0770 0.099* 

AdjRevenue 0.0005 <0.0001 <0.001*** 

Enrollment 0.8173 0.0767 <0.001*** 

SAStipend 1.67 0.7847 0.033** 

PacTwelve -9,523 1,772 <0.001*** 

BigTwelve -9,209 1,951 <0.001*** 

ACC -1,487 1,936 0.443 

SEC 6,653 1,895 <0.001*** 

BigTen --- --- --- 

August -3,448 8,189 0.674 

September -5,462 6,985 0.435 

October -4,741 6,148 0.441 
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November -2,383 5,642 0.673 

December --- --- --- 

Weekday -2,371 1,863 0.204 

Year -6,514 2,912 0.026** 

constant 13,100,000 5,863,826 0.025** 

    *p<0.10, **p<0.05, ***p<0.01 
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	To determine whether a particular agreement violates Section 1 of the Sherman Act, a court will typically apply a two-part test.P19F P   First, the court will determine whether the alleged restraint involves concerted action between two legally distin...
	In assessing the threshold requirements, a court will begin its analysis by making two separate inquiries.P22F P  First, a court will assess whether there exists the presence of “concerted action” by considering “whether there is evidence of an agreem...
	Thereafter, in composing a competitive effects inquiry, a court would apply one of at least two different tests.P25F P  On one end of the spectrum, if a restraint is so nefarious that there is high probability that the restraint lacks any redeeming va...
	Under a full Rule of Reason inquiry, a court would need to examine every aspect of an alleged restraint, including whether the parties involved had the power to control any relevant market, whether the restraint encourages or discourages competition, ...




