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Questions Presented 

I. Whether claims challenging certain statements describing a 

company’s environmental commitments, practices, and risks are 

inactionable under 15 U.S.C. §78j(b) as a matter of law, and whether 

those claims adequately plead scienter. 

 

II. Whether a claim for control person liability under 15 U.S.C. § 78t(a) 

requires an allegation that the control person was a culpable 

participant in the primary violation. 
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Statement of the Case 

Founded in 1962, Red River Exploration Company (“Red River”) is among 

the largest fracking companies in the United States. (R. at 2). The company has 

a history of environmental missteps and risky business decisions. (R. at 2, 4). 

Today, Red River operates fracking sites in the West Texas Darnett Shale and 

the Eagle Ford Shale. (R. at 4-5). Red River is publicly traded, and in early 

2018 the company posted a market capitalization of over $110 billion. (R. at 4). 

James Wilson (“Wilson”) is the Chief Executive Officer of Red River. (R. at 3).  

In late 2017, Red River first received reports from a university geology 

department of low-level seismic activity in the Eagle Ford Shale. (R. at 5). The 

company “felt comfortable that the activity was not related to fracking,” noting 

that the activity was a typical byproduct of wastewater injection.1 Id. Around 

the same time, Red River assessed its wastewater disposal facilities. Id. 

Engineers noted that the system was structurally sound, but that it had “come 

close” to reaching capacity. Id. Wilson determined that an investment in larger 

facilities was unnecessary unless Red River expanded its operations. Id.  

On March 1, 2018, Red River released its annual 10-K Report, explaining 

its environmental practices as follows: (Stmt. 1) “Our commitment to protecting 

                                                        
1 There is ongoing scientific debate about the geological and environmental 
risks of fracking and wastewater injection. While it is well established that 
these operations cause “induced seismicity,” scientists have yet to identify any 
connection between this low-level activity and larger, economically significant 
earthquakes. See David J. Hays, “Is the Recent Increase in Felt Earthquakes in 
the Central US Natural or Manmade?” Department of Interior (March 11, 
2012), https://www.doi.gov/blog/Is-the-Recent-Increase-in-Felt-Earthquakes-
in-the-Central-US-Natural-or-Manmade 
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the environment is unwavering and constant;” (Stmt. 2) “There is no higher 

priority than ensuring that our drilling activity continues to be conducted in a 

manner consistent with protecting the environment and preventing or 

remediating any damage resulting from an environmental occurrence;” (Stmt. 

3) “We continue to conduct frequent environmental practices reviews to assure 

our commitment to environmental best practices and devote our most talented 

personnel and a substantial budget to ensuring protection of the environment;” 

(Stmt. 4) “Our commitment to the environment is demonstrated through our 

investment in and adoption of the latest technology in order to minimize water 

or soil contamination. This commitment differentiates us from our 

competitors;” and (Stmt. 5) “Fracking involves no serious environmental issues 

not associated with conventional drilling.” (R. at 6, 36). 

In May 2018, Red River received a second set of reports that low-level 

seismic activity had been measured in the Eagle Ford Shale. (R. at 7). Based on 

the report, the company decided to conduct an investigation into potential 

earthquake risks during its mid-year environmental practices review scheduled 

for July 2018. Id. This type of investigation is costly and requires Red River to 

shut down its operations. (R. at 5). 

Later that month, CEO Wilson attended a conference of securities 

analysts in the oil and gas industry, where he made the following remarks: 

(Stmt. 6) “I think we have the tightest environmental practices in the West 

Texas oil patch;” and (Stmt. 7) “Candidly, I honestly believe a major 
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environmental event has about a zero percent chance of occurring on our 

property. We just pay too much attention for that to happen.” (R. at 7, 36). 

On May 28, 2018, Red River received a third round of reports of low-level 

seismic activity. (R. at 7). Red River postponed disclosure until the company 

completed its investigation in July. Id. 

On June 1, 2018, Red River released a quarterly 10-Q Report with the 

following risk assessment: (Stmt. 8) “Operations could be subject to disruption 

by natural disasters beyond our control, including…severe storms, fires, 

earthquakes, civil unrest, and terrorist attacks.” (R. at 8).  

Suddenly, on June 10, 2018, mid-level seismic shocks struck the Eagle 

Ford Shale region. (R. at 8). Red River’s wastewater storage facilities suffered 

structural damage, and hazardous contents leaked into groundwater 

reservoirs. Id. After intense media scrutiny, the company’s stock price dropped 

25% by the end of trade that same day. Id. 

On August 1, 2018, state and federal authorities published an 

investigative report about the incident. (R. at 8). The report noted that Red 

River had used excessive blasting in its fracking operations and that its 

wastewater storage tanks were filled beyond capacity at the time of the 

incident. Id. The report was inconclusive as to whether Red River’s excessive 

blasting contributed to seismic activity. Id. 

On August 10, 2018, just nine days after the investigative report was 

released, Teacher Retirement System of Fordham and Fordham Municipal 

Retirement Fund (collectively, “Respondents”) filed a putative class action in 
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the District of Fordham against Red River alleging the following claims: first, a 

claim for securities fraud under Section 10(b) of the Securities Exchange Act of 

1934 (the “1934 Act”) based on the eight identified statements above; and 

second, a claim for control person liability against CEO Wilson under Section 

20(a) of the 1934 Act. (R. at 9).  

Red River and James Wilson (collectively, “Petitioners”) filed a 12(b)(6) 

motion to dismiss on September 10th, 2018, asserting that Respondents’ failed 

to plead materially misleading statements and failed to plead scienter with 

particularity, as required by the Private Securities Litigation Reform Act 

(PSLRA). (R. at 10). Further, Petitioners asserted that the Respondents had 

failed to plead culpable participation for the Section 20(a) claim. (R.10) The 

District Court granted the motion to dismiss. (R. at 10). Respondents appealed, 

and the Fourteenth Circuit reversed on both claims. Red River and Wilson 

appealed, and this Court granted Certiorari on February 1st, 2019. R. at 37).  

 

Standard of Review 

      On appeal, an appellate court reviews denial of a 12(b)(6) motion to 

dismiss de novo. See Institutional Investors Group v. Avaya, Inc., 564 F.3d 242, 

251 (3d Cir. 2009). When reviewing the sufficiency of a securities fraud claim, 

the Court must consider whether the allegations of materiality and scienter 

were pleaded with sufficient particularity Tellabs, Inc. v. Makor Issues & Rights, 

Ltd., 127 S. Ct. 2499, 314 (2007).  
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Summary of the Argument 

Respondents failed to plead a sufficient claim for securities fraud under 

Section 10(b), because Red River made no material misrepresentations or 

omissions, and did not act with a culpable state of mind. Each of the eight 

statements alleged by Respondents are immaterial to a reasonable investor. 

Statements 1 through 4 are general corporate puffery; Statements 5 and 8 are 

risk disclosures without material omissions; and Statements 6 and 7 are 

inactionable statements of opinion. Further, the record shows that Red River 

took reasonable responses to address environmental risks, and it did not 

mislead shareholders with fraudulent intent or conscious recklessness.  

Respondents also failed to allege a Section 20(a) claim for control person 

liability against James Wilson, because they did not allege that Wilson was a 

culpable participant in the alleged fraud. The culpable participation standard 

best effectuates the text and purpose of the securities laws and should be 

adopted by this Court. Therefore, we respectfully ask this Court to dismiss 

Respondents’ complaint.  

 

Argument 

When Congress passed the Securities Exchange Act of 1934, it sought to 

strike a balance between the interests of the public and the operations of 

business. It did not intend to expand the scope of liability beyond intentional, 

fraudulent conduct. Because Respondents failed to allege an actionable 
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securities fraud claim, and failed to plead James Wilson’s culpable, this Court 

should dismiss this action.   

 

I. Respondents’ securities fraud claim under Section 10(b) did not 
adequately plead materiality or scienter under the heightened 
pleading requirements of the PSLRA.  

 
Section 10(b) of the Securities Exchange Act of 1934, operationalized by 

SEC Rule 10b-5, makes it unlawful to “use or employ, in connection with the 

purchase or sale of any security . . ., any manipulative or deceptive device or 

contrivance in contravention of such rules and regulations” prescribed by the 

Securities and Exchange Commission. 15 U.S.C. § 78j(b); 17 C.F.R. § 240.10b-

5. An action for securities fraud under Section 10(b) has six basic elements: (1) 

a material misrepresentation or omission; (2) scienter, i.e., a wrongful state of 

mind; (3) connection with the purchase or sale of a security; (4) reliance; (5) 

economic loss; and (6) loss causation. See Dura Pharm., Inc. v. Broudo, 125 S. 

Ct. 1627, 1631 (2005). In this case, only the elements of materiality and 

scienter have been preserved on appeal. (R. at 12). 

At the pleading stage, plaintiffs must allege both a material 

misrepresentation or omission and scienter with a heightened degree of 

particularity. 15 U.S.C. § 78u-4. First, Claimants must identify “each 

statement alleged to have been misleading [and] the reason or reasons why the 

statement is misleading.” 15 U.S.C. § 78u-4(b)(1). Second, claimants must 

“state with particularity facts giving rise to a strong inference that the 

defendant acted with the required state of mind.” 15 U.S.C. § 78u-4(b)(2).  
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A. General statements about environmental commitments, 
practices, and risks are immaterial as a matter of law. 

 
To survive the pleading stage of a Section 10(b) claim, plaintiffs must 

show that the alleged misrepresentation or omission was material. See 15 

U.S.C. § 78u-4(b)(1). The standard for materiality is met when there is “a 

substantial likelihood that the disclosure…[when] viewed by the reasonable 

investor…significantly altered the ‘total mix’ of information made available.” 

Basic Inc. v. Levinson, 108 S. Ct. 978, 983 (1988). By definition, information 

that an investor “might consider important” is insufficient to show materiality. 

TSC Indus. v. Northway, 96 S. Ct. 2126, 2130 (1976) (emphasis added by the 

Court). Materiality is an objective determination, which requires a showing of 

“substantial likelihood” that the statement “assumed actual significance in the 

deliberations of the reasonable shareholder.” Id.  

Under the statutory requirements of the PSLRA, each allegedly 

misleading statement is examined individually for materiality. 15 U.S.C. § 78u-

4(b). Courts apply this framework by “compartmentalizing the evidence and 

wiping the slate clean after considering each [statement].” In re Westinghouse 

Sec. Litig., 90 F.3d 696, 712 (3d Cir. 1996) (rejecting a “totality of the 

pleadings” approach for materiality). The same framework applies in this case. 

Here, Respondents allege eight statements that are materially misleading 

under Section 10(b). (R. at 9, 36). All eight statements are immaterial for the 

following reasons: (1) Stmts. 1 through 4 are immaterial puffery, (2) Stmts. 5 

and 8 are risk disclosures that do not omit any material information, and (3) 

Stmts. 6 and 7 are immaterial statements of opinion. 
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1. Statements 1 through 4 are immaterial puffery. 

General statements of corporate puffery are immaterial under Section 

10(b). See Grossman v. Novell, Inc., 120 F.3d 1112 (10th Cir. 1997). Puffery 

refers to “[g]eneralized statements of optimism that are not capable of objective 

verification.” Id. These statements are either too general or too vague to affect 

the deliberations of a reasonable shareholder. See ECA & Local 134 IBEW Joint 

Pension Trust of Chi. v. JP Morgan Chase Co., 553 F.3d 187, 206 (2d Cir. 2009). 

Reasonable investors do not interpret such puffery “as a guarantee of some 

concrete fact or outcome,” and thus, these statements cannot support a 

Section 10(b) claim. City of Pontiac Policemen's & Firemen's Ret. Sys. v. UBS AG, 

752 F.3d 173, 185 (2d Cir. 2014). 

Statements about a company’s commitments or priorities are “precisely 

the type of puffery” found immaterial under Section 10(b). Lasker v. N.Y. State 

Elec. & Gas Corp., 85 F.3d 55, 59 (2d Cir. 1996). As a matter of law, a 

company’s commitments or priorities are substantively different than a 

company’s actual capabilities. See City of Pontiac, 752 F.3d at 185-86. 

Reasonable investors understand this distinction. See id. Statements of 

commitments or priorities are “too squishy, too untethered to anything 

measurable, to communicate anything that a reasonable person would deem 

important to a securities investment decision.” City of Monroe Emples. Ret. Sys. 

v. Bridgestone Corp., 399 F.3d 651, 671 (6th Cir. 2005). For example, in 

Lasker, the plaintiff alleged that the defendant made material 

misrepresentations in its annual 10-K by stating that the company had a 
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“commitment to create earnings opportunities.” 85 F.3d at 57-59 (emphasis 

added). This statement was found immaterial as a matter of law, because a 

reasonable investor understands that a general corporate “commitment” does 

not bind the company to any measurable result. Id. at 59. Likewise, the same 

analysis applies to statements of vague corporate priorities. See City of Pontiac, 

752 F.3d at 185-86. For example, in a 10(b) claim brought against BP after the 

Deepwater Horizon oil spill, the plaintiff called attention to BP’s repeated 

statements that “safety was the highest priority.” In re BP P.L.C., 852 F. Supp. 

2d 767, 792 (S.D. Tex. 2012). These statements were found immaterial because 

they did not “communicate anything that a reasonable person would deem 

important to a securities investment decision.” Id. 

Routine industry aphorisms are also immaterial to the reasonable 

investor. See ECA, 553 F.3d at 205-06. These statements are commonplace 

commercial puffery, which includes statements that a company adheres to the 

industry’s “best practices.” Id. This is an industry-specific analysis. Id. Once a 

court determines that language has been pervasively adopted by an industry, 

the court’s “inquiry ends…because such a statement is not material.” Herman 

v. Legent Corp., No. 94-1445, 1995 U.S. App. LEXIS 5568, at *14 (4th Cir. Mar. 

20, 1995). For instance, in ECA et al. v. JP Morgan Chase Co., the defendant 

publicly stated that it “set the standard for best practices in risk management 

techniques.” 553 F.3d at 206. The court dismissed this statement as 

immaterial puffery “for the simple fact that almost every investment bank 

makes these statements.” Id. (emphasis added).  
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Puffery further includes “generalized, positive statements about [a] 

company's competitive strengths.” Southland Sec. Corp. v. INSpire Ins. Sols. 

Inc., 365 F.3d 353, 372 (5th Cir. 2004). A company may broadly compare its 

business practices to competitors without facing liability under Section 10(b). 

See id. Statements of competitive strengths are immaterial unless they assert a 

specific metric that can be measured against competitors, and the company 

falsely reports its performance under that metric. See Emp. Ret. Sys. of Haw. v. 

Whole Foods Mkt., Inc., 905 F.3d 892, 901 (5th Cir. 2018). In Emp. Ret. Sys. of 

Haw. v. Whole Foods Mkt., Inc., plaintiffs alleged that the defendant misled its 

shareholders by touting its “competitive pricing” on grocery items. Id. The Fifth 

Circuit found these statements were not materially misleading, because 

“competitive pricing” is not a specific metric that could measure the company’s 

market performance, and thus the plaintiffs could not allege facts to show it 

was false. Id. Without asserting a measurable standard, a company is merely 

asserting “confidence in its competitiveness,” and such a statement cannot be 

material. See Okla. Firefighters Pension & Ret. Sys. v. Xerox Corp., 300 F. Supp. 

3d 551, 569 (S.D.N.Y. 2018). 

In applying the standards of puffery to this case, each statement is 

assessed individually, as required by the PSLRA. 15 U.S.C. § 78u-4(b)(1). 

Statement 1 is a vague statement of corporate commitment and is 

therefore immaterial puffery. In Stmt. 1, Red River noted in its annual 10-K 

that “Our commitment to the environment is unwavering and constant.” (R. at 

16, 36). This statement reflects no more than a vaguely defined commitment to 
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“the environment” without any concrete representation of facts or outcomes. 

Here, Lasker is on point. 85 F.3d at 59. The statement held immaterial in 

Lasker was a 10-K disclosure about a “commitment to create earnings 

opportunities.” Id. This is virtually identical to Stmt. 1 in this case. A 

reasonable investor understands that a general corporate commitment does not 

bind the company to any measurable result. Id. A reasonable investor would 

interpret Stmt. 1 as no more than general corporate puffery. Thus, Stmt. 1 

cannot provide the basis for an actionable claim of securities fraud. 

For similar reasons, Statement 2 is immaterial puffery. In Stmt. 2, Red 

River stated in its annual 10-K that “There is no higher priority than ensuring 

that our drilling activity continues to be conducted in a manner consistent with 

preventing or remediating any damage resulting from an environmental 

occurrence.” (R. at 14, 36). The language of Stmt. 2 is a declaration of Red 

River’s business priorities—not a representation of its environmental 

capabilities. (R. at 36). Stmt. 2 is too vague to act as a guarantee that Red River 

would take any specific course of action in achieving its environmental 

priorities, or that it was even capable of doing so. Like the immaterial 

statements made in In re BP P.L.C. (“safety [is] the highest priority”), a 

reasonable investor would not consider it material that Red River prioritized 

environmental protection. See 852 F. Supp. at 813-14. Stmt. 2 points only to a 

general, non-cognizable objective, and is thus immaterial puffery.  

Next, Statement 3 is commonplace commercial puffery about best 

practices in the fracking industry. In Stmt. 3, Red River stated in its annual 
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10-K that “We continue to conduct frequent environmental practices reviews to 

assure our commitment to environmental best practices and devote our most 

talented personnel and a substantial budget to ensure protection of the 

environment.” (R. at 14, 36). Like the investment banks in ECA, which parroted 

similar industry aphorisms about risk management, 553 F.3d at 206, almost 

every fracking company makes statements like Stmt. 3. A cursory examination 

of public disclosures by fracking companies reveals that “best practices” 

statements are ubiquitous.2 Stmt. 3 is too vague to provide any concrete facts 

about the frequency of Red River’s “environmental practice reviews,” the size of 

its “substantial budget,” or the qualifications of its “most talented personnel.” 

(R. at 36). Instead, the statement merely echoes the public norms of the 

fracking industry. These generalized statements provide no substantive 

information that a reasonable investor would consider material. 

Finally, Statement 4 is puffery because it is a generalized and 

unverifiable statement about competitive strengths. In Stmt. 4, Red River 

stated in its annual 10-K that “Our commitment to the environment is 

demonstrated through our investment in and adoption of the latest technology 

in order to minimize water or soil contamination. This commitment 

differentiates us from our competitors.” (R. at 17, 36). A generalized and 

unverifiable statement of competitive strengths cannot support a Section 10(b) 

                                                        
2 For example, fracking company Schlumberger Ltd. states on its website that 
the company “has a long-standing HSE commitment to the highest 
standards…as well as to the protection of the environment…” Schlumberger 
Ltd., Health, Safety, and Environment (HSE), https://www.slb.com/hse.aspx 
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claim without reference to a specific metric that conveys a false impression of 

that company’s performance against competitors. Emp. Ret. Sys. of Haw., 905 

F.3d at 901. Stmt. 4 does not assert that Red River made greater investments 

than its competitors, but instead that Red River has a greater environmental 

commitment than its competitors. (R. at 17, 36). As discussed above, general 

corporate commitments are too vague to be material, and cannot be objectively 

measured against competitors. See Okla. Firefighters Pension, 300 F. Supp. at 

569. Stmt. 4 merely conveys Red River’s confidence in its own environmental 

practices, rather than substantive information about its competitive 

capabilities. Thus, Stmt. 4 is immaterial corporate puffery. 

For the foregoing reasons, Stmts. 1 through 4 are different types of 

immaterial puffery that cannot support Respondents’ Section 10(b) claim.  

 

2. Statements 5 and 8 are risk disclosures without 
any material omissions of fact. 

 
Omissions, unlike misstatements, are assessed under a variation of the 

reasonable investor test, asking whether the omitted fact, if disclosed, “would 

have assumed actual significance in the deliberations of the reasonable 

investor.” TSC, 96 S. Ct. at 2132 (emphasis added). An omission about future 

speculative risks is only material when the probability of that risk is balanced 

against its anticipated magnitude. Basic, 108 S. Ct. at 238. This balancing test 

is only satisfied if a reasonable investor would consider each prong significant 

enough to alter the total mix of information. See Hill v. Gozani, 638 F.3d 40, 57 

(1st Cir. 2011). When the probability or magnitude of a future risk is unknown, 
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Section 10(b) does not create a cause of action simply because plaintiffs, with 

the benefit of hindsight, allege the defendant did not disclose “all of the factors 

that contribute to the risk assessment.” Hill at 60. 

Even if a statement is material, it cannot support a securities fraud claim 

unless the corporation had a duty to disclose it. See In re Burlington Coat 

Factory Sec. Litig., 114 F.3d 1410, 1432 (3d Cir. 1997). There is no general 

duty of disclosure; instead, the duty to disclose arises when non-disclosure 

renders a previous statement materially misleading. See Matrixx Initiatives, Inc. 

v. Siracusano, 131 S. Ct. 1309, 1321-22 (2011). For example, the defendant 

pharmaceutical company in Matrixx made public statements in 2003 about the 

safety of a particular drug, despite being aware of negative scientific reports 

and consumer complaints dating back to 1999. Id. at 1314-15. The problem 

was not that the company withheld this information, but that when it made 

public statements in 2003 about the drug’s safety, it omitted material 

information about the veracity of that claim. Id. at 1322-23. Thus, to assess the 

materiality of an omitted fact, Courts must look to whether the defendant had 

a duty of disclosure and failed to act upon it. See id. 

Here, Statements 5 and 8 did not omit any information that would have 

been material to a reasonable investor. In Stmt. 5, Red River stated in its 

annual 10-K that “Fracking involves no serious environmental issues not 

associated with conventional drilling.” (R. at 17, 36). In Stmt. 8, Red River 

stated in its quarterly 10-Q that “Our operations could be subject to disruption 
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by natural disasters beyond our control, including…severe storms, fires, 

earthquakes, civil unrest, and terrorist attacks.” (R. at 17, 36).  

Under the Basic balancing test, an omission is only material when a 

reasonable investor balances the probability of that risk against its anticipated 

magnitude, and finds both factors significant. 108 S. Ct. at 238. The existence 

of low-level seismic activity does not pose any magnitude or probability of risk, 

because low-level seismic activity is omnipresent across virtually every part of 

the United States, occurring thousands of times each year without any 

economic or environmental harms.3  

Any reasonable investor, versed in the very basics of the oil and gas 

industry, understands that low-level seismic activity is a routine geological 

occurrence, not an economic risk. See Omnicare, Inc. v. Laborers Dist. Council 

Constr. Indus. Pension Fund, 135 S. Ct. 1318, 1330 (“[T]he investor takes into 

account the customs and practices of the relevant industry.”). Further, there is 

no correlation between low-level seismic activity and future destructive 

earthquakes4—a fact reasonable investors understand. A reasonable investor is 

not in constant fear that omnipresent low-level seismic activity poses any risk 

to their oil and gas investments. The Basic balancing test does not impute 

materiality simply because the magnitude of a destructive earthquake is 

                                                        
3 The United States Geological Survey recorded 4,246 earthquakes below 
magnitude 2.5 in the continental United States in December of 2018 alone. 
United States Geological Survey Earth Catalog, (December 1, 2018 – December 
31, 2018), https://earthquake.usgs.gov/earthquakes/search/ 
4 See Footnote 1.  
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significant; to be material, there must also be a significant probability of that 

risk arising, which is not the case here. 108 S. Ct. at 238. Thus, the sheer 

frequency of low-level seismic activity, without any associated economic harms, 

belies the importance any reasonable investor would place on this information.  

Moreover, even if these risks were material, Red River was not required to 

disclose them. Risk disclosures, by nature, cannot be all-inclusive. See Hill, 

638 F.3d at 60. The duty to disclose is only violated when non-disclosure 

renders a previous statement misleading. See Matrixx, 131 S. Ct. at 1321-22. 

To hold otherwise would trigger a duty of disclosure for all types of statistically 

improbable events, effectively burying shareholders in trivial improbabilities. 

See TSC, 96 S. Ct. at 2132. Stmts. 5 and 8 are risk disclosures, and neither 

statement is rendered materially misleading in light of omitted facts about low-

level seismic activity. Given that there is no relationship between low-level 

seismic activity and any actual risk to Red River’s operations, non-disclosure of 

this fact did not make any previous statements materially misleading. Thus, 

Stmts. 5 and 8 did not violate Red River’s duty to disclose. 

Red River did not violate a duty to disclose, and a reasonable investor 

would not have considered Stmts. 5 and 8 material to their investment 

deliberations. Thus, Stmts. 5 and 8 cannot support a Section 10(b) claim.  

 

3.  Statements 6 and 7 are immaterial statements of 
opinion. 

 
In the securities markets, this Court has established an acute difference 

between statements of fact, which express certainty about a thing, and 
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statements of opinion, which express a view or sentiment. See Omnicare, 135 

S. Ct. at 1325-26 (2015) (distinguishing between “the coffee is hot” and “I think 

the coffee is hot”). In making an investment decision, a reasonable investor 

views statements of opinion with much greater suspicion than statements of 

fact. See id. at 1327-30. Although statements of opinion are not entirely 

outside the scope of Section 10(b), this Court’s holding in Omnicare clearly 

raised the standard for when a statement of opinion is material. See id.  

Under this framework, materiality is based on whether a statement of 

opinion, given its full context, misleads a reasonable investor by embedding 

untrue statements of fact. Id. at 1328-29. Thus, the materiality of an opinion 

statement must be understood in context, based on a variety of factors like who 

made the statement, whether the statement was written or oral, whether the 

statement had surrounding text or content, and whether the facts were equally 

known to both sides. Id. at 1330. Reasonable investors, for example, recognize 

that publicly traded securities come with industry-specific risks and they 

accept those risks when they invest in notoriously volatile industries. See 

Martin v. Quartermain, 732 F. App’x 37, 43 (2d Cir. 2018) (“[G]old mining is a 

volatile industry and making an investment in a gold mine is therefore 

inherently risky.”).  

In this case, before examining Stmts. 6 and 7, it is important to note that 

the context of these statements substantially undermines their materiality. 

These statements were oral admissions made at a conference by an individual 

corporate officer, who was widely known for making spontaneous comments. 
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(R. at 7). Unlike a corporate press release or public disclosure, these 

statements did not go through any process of bureaucratic review or internal 

verification. Stmts. 6 and 7 are “off-the-cuff judgments, of the kind that an 

individual might communicate in daily life.” Omnicare, 135 S. Ct. at 1330. 

When a CEO is candidly communicating his idiosyncratic thoughts or beliefs, a 

reasonable investor understands that statement does not guarantee an 

investment outcome. See City of Pontiac, 752 F.3d at 185-86. 

 In Statement 6 of this case, Red River CEO James Wilson stated that “I 

think we have the tightest environmental practices in the West Texas oil patch.” 

(R. at 7, 36) (emphasis added). Stmt. 6 was typical language of a CEO who is 

charged with promoting the company’s image, and the statement amounts to 

nothing more than a generally optimistic opinion about the company. Stmt. 6 

contains no facts in support of the expressed opinion, or any indication that 

the statement rested on anything beyond Wilson’s general enthusiasm for his 

company’s activities. No reasonable investor would interpret an unsupported 

opinion about environmental practices, made off-the-cuff during a conference, 

as conveying any substantive information about the company. (R. at 7). A 

statement of opinion is immaterial unless it contains embedded facts that a 

reasonable investor would consider significant. Omnicare, 135 S.Ct. at 1328-

1329. No reasonable investor would find an embedded fact in Stmt. 6 that 

would change their investment calculus. Thus, Stmt. 6 is an immaterial 

statement of opinion. 



P3 

 26 

In Statement 7, Red River CEO James Wilson stated “Candidly, I 

honestly believe a major environmental event has about a zero percent chance 

of occurring on our property. We just pay too much attention for that to 

happen.” (R. at 18, 36) (emphasis added). Though Stmt. 7 involves a 

quantifiable assessment of risk (i.e., “about a zero percent chance”), a 

reasonable investor would not consider that statement material. As a practical 

matter, no reasonable investor believes that shares in a fracking company 

come with “about a zero percent chance” of risk. See Martin, 732 F. App’x at 43. 

Moreover, Red River has a fifty-year history of making risky bets on oil and gas 

exploration. (R. at 2). During that time, the company has dealt with a litany of 

environmental issues including “geological missed calls [and] destructive oil 

field fires.” (R. at 2). Wilson himself built the company on risky bets, drilling for 

oil in places other companies had written off and gambling the entire company 

on the commercial viability of fracking in the late 1990s. (R. at 2-4). 

Reasonable investors evaluate risk in the context of the industry, and no 

reasonable investor would discard fifty years of risky corporate behavior on the 

basis of a single, off-the-cuff opinion by the CEO. Thus, Stmt. 7 is an 

immaterial statement of opinion that cannot support a Section 10(b) claim.  

 

B.  Respondents failed to plead sufficient facts to show that Red 
River acted with scienter. 

 
Under the PSLRA, a Section 10(b) claim only survives the pleading stage 

if the complaint alleges particularized facts indicating that the defendant acted 

with an intent to manipulate or deceive. 15 U.S.C. § 78j(b);15 U.S.C. § 78u-
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4(b)(2). These facts must create a “strong inference” of scienter that is “at least 

as compelling as any opposing inference of nonfraudulent intent.” Tellabs, Inc. 

v. Makor Issues & Rights, Ltd., 127 S. Ct. 2499, 2510 (2007).  

To clear this procedural hurdle, Section 10(b) plaintiffs must allege the 

defendant acted with a mental state embracing an intent to manipulate or 

deceive. Matrixx, 131 S. Ct. at 1323 (2011) (internal citations omitted). 

Manipulation is a term of art that “refers generally to practices…intended to 

mislead investors by artificially affecting market activity.” See Sante Fe Indus. 

v. Green, 97 S. Ct. 1292, 1302 (1977). Deceit refers to “a fraudulent and 

cheating misrepresentation...to deceive and trick another…made with 

knowledge of its falsity or with reckless and conscious ignorance thereof.” 

Black's Law Dictionary 528 (3rd ed. 1933). Knowledge alone is insufficient for 

an inference of scienter, nor is it sufficient to allege that the defendant “should 

have known” that its conduct was misleading. La. Sch. Emples. Ret. Sys. v. 

Ernst & Young, LLP, 622 F.3d 471, 485 (6th Cir. 2010). The question, therefore, 

is whether the plaintiff alleged cogent and compelling facts to show that the 

defendant made misleading public statements with fraudulent intent. See 

Tellabs, 127 S. Ct. at 2510. Fraudulent intent cannot be predicated upon 

explanations that apply generally to all companies, like the desire for corporate 

profitability. See Novak v. Kasaks, 216 F.3d 300, 307 (2d Cir. 2000).  

Recklessness may support an inference of scienter, but in the securities 

fraud context, recklessness is held to a more rigorous standard than in other 

areas of the law. Id. at 308 (defining this standard as “conscious recklessness”). 
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Recklessness is understood as being “a lesser form of intent” rather than “a 

greater degree of ordinary negligence.” Greebel v. FTP Software, Inc., 194 F.3d 

185, 199 (1st Cir. 1999). This is a high bar. For instance, in S. Cherry St., LLC 

v. Hennessee Grp. LLC, the defendant publicly promoted new investment 

opportunities in an obscure hedge fund and promised to conduct due diligence 

into the new venture before investing. 573 F.3d 98 (2d Cir. 2009). The 

defendant never conducted due diligence, and the investment was a Ponzi 

scheme. Id. at 100. In dismissing plaintiff’s claim for securities fraud, the court 

held that the factual allegations in the complaint did not give rise to a strong 

inference that the defendant had fraudulent intent when it invested in a Ponzi 

scheme; instead, an inference of negligence was more likely. Id. at 112-15.  

In this case, Respondents present a novel theory of Section 10(b) 

liability—that a defendant misled shareholders by failing to anticipate risks 

associated with unpredictable natural phenomena. According to Congress, 

such a claim is inactionable under Section 10(b), because it could not have 

been the product of fraudulent intent. See Tellabs, 127 S. Ct. 2507.  

There is nothing in the record to suggest that Red River anticipated a 

destructive earthquake and intended to manipulate market activity by 

withholding this information. The facts support the opposite conclusion. Prior 

to the sudden mid-level earthquake that occurred on June 10, 2018, Red River 

had no knowledge that such an event was imminent. (R. at 6-8). Given that 

Red River had no way of accurately predicting an earthquake, the company was 

forced to choose between a rock and a hard place: either shutting down its 
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operations entirely to investigate reports of low-level seismic activity or ignoring 

the risk altogether. (R. at 5). In the face of these reports, the company chose a 

middle ground. (R. at 5-7). Red River engaged a corporate process to review the 

reports with the company’s environmental compliance team, schedule a 

geological investigation of the property, select a university researcher, and 

conduct engineering assessments of its wastewater storage facilities. (R. 5-7). 

To the extent to these that allegations show culpable conduct at all, they 

merely express that Red River miscalculated an environmental risk. At best, 

these are allegations of negligence, not securities fraud.  

There is no inference, much less a strong inference, of fraudulent intent 

required to support an allegation of recklessness under Section 10(b). See 

Novak, 216 F.3d at 308. In making public statements about its environmental 

commitments and practices, Red River was not motivated by a desire to 

mislead the market; it was instead driven by motivations held by all companies 

to increase profitability and promote its public image. (R. 5-8). These facts do 

not support a particularized inference of fraudulent intent or conscious 

recklessness, and the definition of scienter does not stretch this far. Thus, 

Respondents’ Section 10(b) claim fails for inadequately pleading scienter.  

 

II. The control person liability claim must also be dismissed 
because Respondents did not allege that Wilson was a culpable 
participant. 

 
Respondents have attempted to state a claim for control person liability 

against James Wilson under Section 20(a) of the Securities Exchange Act of 

1934. (R. at 9). The ambiguous wording of Section 20(a), however, has 
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generated some confusion among the Circuit courts about the requirements for 

stating a control person claim.5 While all Circuits agree that a control person 

claim requires (1) a primary violation by a controlled person and (2) control of 

the primary violator by the defendant, the Second, Third, and D.C. Circuits 

also require that a plaintiff additionally allege (3) that the defendant was a 

culpable participant in the alleged conduct. Lanza v. Drexel & Co., 479 F.2d 

1277, 1299 (2d Cir. 1973); Rochez Bros., Inc. v. Rhoades, 527 F. 2d 880, 890 

(3d Cir. 1975). This Court has yet to address the issue of whether plaintiffs are 

required to plead culpable participation to state a control person liability claim. 

The culpable participation standard is closely related to fraudulent intent 

or conscious recklessness. Belmont v. MB Inv. Partners, Inc., 708 F.3d 470, 484 

(3d Cir. 2013). Because culpable participation implies an element of scienter, 

this element must be pleaded with particularity under the PSLRA, with facts 

sufficient to raise a strong inference of a culpable mental state. Lapin v. 

Goldman Sachs Group, Inc. 506 F.Supp.2d. 221, 246 (S.D.N.Y. 2006).  

In contrast, other circuits do not require a plaintiff to allege scienter at 

all under Section 20(a), imposing vicarious liability on any party which 

                                                        
5 See 15 U.S.C. § 78t(a) (2018): 
  

“Every person who, directly or indirectly, controls any person liable 
under any provision of this chapter or of any rule or regulation 
thereunder shall also be liable jointly and severally with and to the 
same extent as such controlled person to any person to whom such 
controlled person is liable (including to the Commission in any 
action brought under paragraph (1) or (3) of section 78u(d) of this 
title), unless the controlling person acted in good faith and did not 
directly or indirectly induce the act or acts constituting the violation 
or cause of action.” 
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exercises control over a primary violator. Harrison v. Dean Witter Reynolds, Inc., 

974 F.2d 873, 878 (7th Cir. 1992). These circuits apply an active control 

standard based on the nature of the control relationship alone. Lapierre v. 

Vesta Ins. Grp., Inc., 526 F.3d 715, 723 (11th Cir. 2008). Under this framework, 

good faith is an affirmative defense, and defendants bear the burden of 

disproving their culpable state of mind. Id. Plaintiffs under this standard are 

not required to conform to the PSLRA’s heightened pleading requirements. Id. 

Here, the complaint lacked any specific allegation that Wilson himself  

was a culpable participant in the alleged primary violation of securities fraud, 

and moreover, the facts as pleaded fail to raise any inference of Wilson’s 

culpable scienter. (R. at 34). Thus, assuming arguendo that Respondents 

alleged a primary violation of Section 10(b) against Red River, Respondents’ 

control person claim must be extinguished if they are required to plead 

culpable participation. Lanza, 479 F.2d at 1299. Because (A) the PSLRA 

unambiguously requires that Section 20(a) claimants plead scienter, and (B) 

the culpable participation standard best effectuates Congressional intent 

behind the securities laws, we encourage this Court to reverse the Circuit 

Court and adopt the culpable participation standard. 

 

A.    The statutory language of the PSLRA unambiguously 
demands that Section 20(a) claimants plead scienter. 

 
The PSLRA requires plaintiffs to plead scienter “in any private action 

arising under [the Securities Exchange Act of 1934] in which the plaintiff may 

recover money damages only on proof that the defendant acted with a 
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particular state of mind.” 15 U.S.C. § 78u-4(b)(2)(A) (emphasis added). Per this 

Court, “the use of the word ‘any’ makes clear that Congress intended…[a] 

particular statutory text to sweep broadly.” Nat’l Ass’n of Mfrs. v. Dept. of 

Defense, 138 S.Ct. 617, 629 (2018). This necessarily means that Section 20(a) 

falls within the purview of the PSLRA’s heightened pleading requirements.  

The statute addresses the precise state of mind required for a control 

person claim, stating that particularized allegations of fraudulent intent or 

conscious recklessness must accompany an action “brought against…a 

controlling person under this chapter.” 15 U.S.C. § 78u-4(b)(2)(B). When the 

text of a statute is plain and unambiguous, this Court “must apply the statute 

according to its terms.” Carcieri v. Salazar, 129 S. Ct. 1058, 1063-64 (2009). 

The text of the PSLRA requires on its face particularized allegations of scienter 

to successfully plead a control person claim under Section 20(a). 15 U.S.C. § 

78u-4(b)(2)(A)-(B). The culpable participation standard encapsulates the text of 

the statute and is the proper pleading requirement under the PSLRA. 

When Congress enacted the PSLRA in 1995, it relied on Second Circuit 

caselaw. S. Rep. No. 104-98 at 15. The Second Circuit created the culpable 

participation standard for Section 20(a) claims well before the PSLRA was 

enacted. Gordon v. Burr, 506 F.2d 1080, 1086 (2d Cir. 1974). Congress’ intent 

to codify this standard is clear; “The Conference Committee language is based 

in part on the pleading standard of the Second Circuit.” H.R. Conf. Rep. No. 

104-369, at 41. Congress specifically noted that the Second Circuit had the 

strictest pleading requirements, and that it intended to set a universal pleading 
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standard based on that body of law. Tellabs, Inc., 127 S. Ct. at 2508. 

Unlike courts applying the culpable participation standard, courts which 

apply the active control standard are ignoring the plain text of the statute. On 

its face, the PSLRA’s heightened pleading requirement provision substantively 

altered the nature of any claims brought under the Securities Exchange Act of 

1934. 15 U.S.C. § 78u-4(b)(2)(A). If a claim requires proof of scienter at any 

point in the litigation, the complaint must, at the very outset of the litigation 

process, create a strong inference that culpable scienter exists. Id.  There is no 

question that Section 20(a) claims require proof of scienter and cannot succeed 

without a showing of scienter at some point in the litigation. Ernst & Ernst v. 

Hochfelder, 96 S. Ct. 1375, 1388 n.28 (1976). Even those Circuits which use 

the active control standard require Section 20(a) plaintiffs to show proof of 

culpable scienter at some point before judgment. E.g; Frank v. Dana Corp., 646 

F.3d 954, 963 (6th Cir. 2011); Metge v. Baehler, 762 F.2d 621, 631 (8th Cir. 

1985). By delaying proof of scienter until after the pleading stage, these courts 

are violating the plain text of the PSLRA. 

Requiring plaintiffs to allege culpable participation at the pleading stage 

properly effectuates the text of the PSLRA. This Court should require plaintiffs 

to plead culpable participation to properly state a claim under Section 20(a). 

 

B. The culpable participation standard best achieves the 
purpose of the securities laws. 

 
When proposing a regulatory scheme governing the sale of securities in 

1933, then-President Roosevelt opined in a letter to Congress that the new acts 
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should “protect the public with the least possible interference to honest 

business.” Letter from President Franklin D. Roosevelt to Congress (Mar. 29 

1933), (Reprinted in H.R. Rep. No. 73-85, at 2 (1933)). In addition to imposing 

primary liability on companies which deliberately defraud investors, Congress 

intended for these acts to create secondary liability for corporate officers and 

directors who materially advanced that fraudulent conduct. Hollinger v. Titan 

Capital Corp., 914 F.2d 1564, 1577 (9th Cir. 1990). Section 20(a) of the 

Securities Exchange Act of 1934 and a parallel provision in the Securities Act 

of 1933 effectuate that purpose. See 15 U.S.C. § 78t(a) (2018). Congress was 

concerned that culpable individuals might escape liability “by organizing 

dummies to undertake the actual things forbidden.”[3] Thus, Section 20(a) was 

meant to expand traditional common law theories of vicarious liability to 

encompass culpable actors who attempted to insulate themselves from liability 

through manipulative or deceptive devices. Lanza, 479 F.2d at 1299. 

This expansion, however, was decidedly limited in scope. While the 

Securities Acts were enacted to impose liability on corporate actors for 

fraudulent or misleading practices, the Senate and House of Representatives 

disagreed sharply on whether uninvolved officers and directors should 

automatically face secondary liability. H.R. Rep. No. 73-85, pt. 1, at 21-23 

(1933). During Congressional negotiations, the Senate proposed that directors 

and officers with any semblance of control over a fraudulent transaction should 

be strictly liable, without regard to individual culpability. Lanza, 479 F2d at 

1294-95 (Citing S. 875, 73d Cong. § 9 (1933)). The House of Representatives 
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countered with a fiduciary standard which attached liability only to those 

directors and officers who intentionally failed to exercise reasonable care. 

Rochez Bros., Inc., 527 F.2d at 890 (citing Kohn v. American Metal Climax, Inc., 

458 F.2d 255 (3d Cir. 1975) (Adams concurring in part). Congress rejected the 

Senate’s “insurer’s liability” approach and ultimately settled on an even stricter 

standard for Section 20(a), one which would only impose control liability on 

officers and directors acting in bad faith. Carpenter v. Harris, Upham & Co., 

Inc., 594 F.2d 388, 394 (4th Cir. 1979). 

Congress intended this standard of liability to capture culpable conduct 

without placing an undue burden on corporations. However, the subsequent 

explosion of securities litigation failed to follow the path Congress intended. 

Attorneys working on behalf of “professional plaintiffs” would routinely file 

securities fraud charges against any company which experienced a substantial 

change in stock price, regardless of the company’s culpability. H.R. Conf. Rep. 

No. 104-369, at 31. In these cases, plaintiffs would cast a wide net of control 

person liability claims, targeting as many deep-pocketed officers and directors 

as possible. Id. Congress noted that this practice imposed two types of coercive 

pressure on officers and directors. Id. First, absent a meaningful procedural 

barrier, defendants would be inundated with costly discovery requests until 

they entered into exorbitant settlement agreements. Central Bank of Denver, 

N.A. v. First Interstate Bank of Denver, N.A., 114 S. Ct. 1439, 1454 (1994) 

(noting that 83% of the costs in securities litigation are imposed during 

discovery). Second, because these claims imposed joint and several liability on 
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all officers and directors named in the complaint, each individual would be 

exposed to the company’s entire scope of liability. H.R. Conf. Rep. No. 104-369, 

at 38. In passing the PSLRA, Congress specifically referred to these practices as 

the primary motivations behind raising pleading standards for these claims. 

H.R. Conf. Rep. No. 104-369, at 31. 

The culpable participant standard for Section 20(a) accomplishes the 

policy goals expressly contemplated by Congress. This standard imposes a 

formidable, but not insurmountable barrier for plaintiffs, requiring them to 

allege facts beyond an officer or director’s mere participation in corporate 

affairs. In re Fed. Nat’l Mortg. Ass’n Sec. Derivative, and “ERISA” Litig., 503 

F.Supp.2d 25, 44 (D.D.C. 2007). This barrier should not be watered down. It 

effectively sorts culpable actors from deep-pocketed, non-culpable officers and 

directors. For example, in Belmont v. MB Inv. Partners, Inc., plaintiffs alleged a 

securities fraud claim against an investment advisor who perpetrated fraud 

through a hedge fund he controlled. 708 F.3d at 477. In addition to asserting 

primary liability under Section 10(b), plaintiffs brought Section 20(a) control 

person liability claims against various officers and directors of the parent 

company, on the sole basis of a parent-subsidiary relationship. Id. The Third 

Circuit noted that the plaintiffs only alleged that the defendants failed to 

exercise sufficient oversight over the subsidiary fund. Id. at 485-486. These 

allegations did not create a strong inference of culpable participation, and the 

claims against all parties besides the culpable advisor were dismissed. Id. at 

487. Belmont exemplifies the effectiveness of the culpable participant standard 
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in sorting meritorious claims from speculative ones at the pleading stage—the 

precise result intended by Congress in passing the PSLRA. Id. This Court 

should adopt the culpable participation standard for Section 20(a) claims. 

While the alternative pleading standard of active control does not, in 

theory, impose insurer’s liability, in practice it leads to virtually identical 

results. Without a meaningful barrier to entry, nonculpable officers and 

directors are exposed to the massive costs of securities litigation, preventing 

companies from attracting the best talent and driving up the cost of liability 

insurance. Central Bank of Denver, N.A., 114 S. Ct. at 1454. “This result has 

injured the entire U.S. economy.” H.R. Conf. Rep. No. 104-369, at 31. For these 

reasons, this Court should not dilute the pleading standards imposed by the 

PSLRA, and should adopt the culpable participation standard. 

 

Conclusion 
 

Because the alleged misstatements identified in the Respondents’ 

securities fraud complaint were immaterial, and Respondents failed to plead 

facts supporting a strong inference of scienter, Respondents failed to state a 

claim for which relief can be granted. Additionally, even if Respondents did 

allege fraud, their claim for control person liability under Section 20(a) failed 

because they did not allege Wilson’s culpable participation. Accordingly, we 

respectfully request that this court reverse the Fourteenth Circuit and dismiss 

the case. 

 


