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QUESTIONS PRESENTED 
 

1. Whether claims challenging certain statements describing a company’s 
environmental commitments, practices, and risks are actionable under 
15 U.S.C. § 78j(b) as a matter of law, and whether those claims 
adequately plead scienter. 
 

2. Whether a claim for control person liability under 15 U.S.C. § 78t(a) that 
fails to plead the control person’s culpable participation in the primary 
violation is sufficient to state a claim.  
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STATEMENT OF THE CASE 
 

Red River, an oil exploration company, was founded in Texas in 1962 by 

James Wilson (“Wilson”). R. at 2. In 1985, Red River became a public company 

and Wilson began serving as chairman and chief executive officer. R. at 2-3. 

The company named Pamela Thompson (“Thompson”) as chief operating and 

environmental officer and Sandra Grimes (“Grimes”) as senior vice president 

and general counsel. R. at 3. Thompson was responsible for environmental 

compliance, while Grimes handled regulatory and litigation disclosures. Id.  

In the late 1990s, Red River began considering investments in a novel 

technology called fracking that allowed for extraction of previously unexplored 

oil and gas. Id. Fracking involves drilling vertical wells through shale rock at 

significant depths and penetrating the shale rock with high-pressure fluids to 

release oil and gas. R. at 4. Much as oil wells do, the process produces 

wastewater that requires subsequent treatment and discharge. Id. Red River 

began investing in fracking in the year 2000 and saw significant returns: by 

2018, it had grown from a company with dim future prospects to one with a 

market capitalization of $110 billion. Id.  

Red River disclosed in its quarterly statements potential environmental 

risks associated with fracking, despite such risks never having impacted the 

company’s operations. Id. In late 2017, the company received reports of low-

level seismic activity at the Eagle Ford Shale, which it determined was likely 

the product of large quantities of wastewater disposal. R. at 5. Because both oil 

wells and fracking produce wastewater, the company determined that the 
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seismic activity was likely not the result of fracking. Id. Wilson 

contemporaneously, after speaking with company engineers about toxic 

wastewater storage capacity, decided against adding additional storage 

capacity at that time. Id.  

In early 2018, Wilson attended an event during which oil and gas 

company executives opined that public statements regarding general 

compliance and environmental protections were beyond the scope of Section 

10(b) of the Securities Exchange Act of 1934 (“Exchange Act”), as long as the 

company avoided making factual assertions regarding corporate responsibility 

or omitting relevant context about environmental conditions. R. at 6. Shortly 

thereafter, Wilson conveyed to Thompson and Grimes that Red River’s public 

statements should emphasize the company’s continuing efforts toward 

environmental compliance and corporate responsibility. Id. Red River thus 

amended its March 2018 Annual Report and Form 10-K to include statements 

that its drilling practices were generally compliant and environmentally 

conscious. See R. at 36, app. A (listing public statements).  

In May 2018, Red River executives made plans to hire a university 

geologist to investigate additional reports of low-level seismic activity at the 

Eagle Ford Shale. R. at 7. At the same time, Wilson spoke publicly about the 

company’s compliant environmental practices, and stated that “a major 

environmental event” was extremely unlikely. Id.  

Red River published its next quarterly statements on June 1, 2018, in 

which it identified environmental risk factors related to natural disasters, such 
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as “severe storms, fires, earthquakes, civil unrest, and terrorist attacks.” R. at 

7-8. On June 3, the Teacher Retirement System of Fordham (“TRSF”) and the 

Fordham Municipal Retirement Fund (“FMRF”) each purchased Red River 

shares worth several million dollars. R. at 8. On June 10, mid-level seismic 

shocks at the Eagle Ford Shale caused destruction to one of Red River’s toxic 

wastewater storage sites, consequently releasing large quantities of wastewater 

in the local groundwater and regional aquifers. Id. Red River’s stock price fell 

from one hundred twenty-six dollars to ninety-four dollars and fifty cents. Id. 

Shortly thereafter, investigations revealed that Red River had been using 

explosives to condition the shale rock for the injection process, but reports 

were inconclusive as to whether blasting had contributed to the seismic 

activity. Id. Federal and state agencies found, however, that fracking was the 

proximate cause of the wastewater leakage. Id. Last, the reports found that the 

company’s wastewater storage tanks were “filled beyond recommended 

capacity.” Id.  

On August 10, 2018, the TRSF and the FMRF (collectively, 

“Respondents”) brought this class action against Red River and Wilson 

(collectively, “Petitioners”) under Sections 10(b) and 20(a) of the Securities 

Exchange Act (“Exchange Act”), alleging that the company made material 

misstatements about its operations and procedures. R. at 9. On September 10, 

Petitioners filed a 12(b)(6) motion to dismiss, for failure to identify actionable 

misstatements of material fact and failure to allege facts sufficient to show 

scienter. R. at 10. Petitioners also moved to dismiss the Section 20(a) claim, 
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asserting that failure to plead a primary violation precludes a Section 20(a) 

claim and, in the alternative, that Respondents failed to plead Wilson’s 

culpable participation. Id. The District Court for the District of Fordham 

dismissed Respondents’ claims in their entirety. Id. On appeal, the Court of 

Appeals for the Fourteenth Circuit reversed. Although it agreed with the district 

court that certain company statements were inactionable, it nonetheless held 

that six particular company statements were actionable under Section 10(b). R. 

at 17. Last, it held that Section 20(a) of the Exchange Act does not require a 

plaintiff to plead culpable participation. R. at 26. Red River and Wilson 

appealed, and this court granted certiorari on February 1, 2019. R. at 37.  

 

STANDARD OF REVIEW 
 
 To survive a motion to dismiss under Federal Rule of Civil Procedure 

12(b)(6), a plaintiff alleging violations of the anti-fraud provisions of the 

Exchange Act, must state with particularity facts that collectively “give rise to a 

strong inference of scienter.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 

U.S. 308, 323 (2007). The complaint must be dismissed unless it gives rise to 

an “inference of scienter cogent and at least as compelling as any opposing 

inference one could draw from the facts alleged.” Id. at 324. An appellate court 

reviews de novo the district court’s ruling on a Rule 12(b)(6) motion to dismiss. 

Solow v. Citigroup, Inc., 507 F. App’x 81, 82 (2d Cir. 2013). 
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SUMMARY OF THE ARGUMENT 
 
 Respondents’ claims must be dismissed because environmental 

statements do not affect the total mix of information upon which any 

reasonable investor would rely. Such statements are not material in the eyes of 

the reasonable investor who affirmatively takes a stake in industry sectors the 

investor is fully aware inherently bear environmental risks. Companies in the 

oil and gas sector are paradigmatic examples of environmentally risky 

practices; that much is indisputable. Section 10(b) claims thus cannot be 

material in any case in which they are based on a company’s allegedly 

inaccurate statements about its environmental practices. Put simply, any 

reasonable investor knows that a company’s value accurately reflects the 

apparent and relevant risks associated with volatile business sectors. As such, 

environmental statements are per se immaterial and do not become material 

simply by dint of unforeseeable environmental misfortunes.  

 In any event, Red Rivers statements were neither material nor made with 

scienter in this case. No reasonable investor when evaluating a company’s 

prospects relies on generalized statements constituting puffery and hyperbole, 

let alone generalized statements regarding environmental practices. It is 

fundamentally understood that companies regularly make self-serving, 

optimistic statements regarding general risk practices. Because investors do 

not make investment decisions on those bases, they should be precluded from 

recasting mere puffery as material once their investment depreciates. Even 

assuming some level of materiality, Respondents have failed to plead 
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particularized facts suggesting scienter. The facts pled do little to discount the 

competing inference that this is merely a case where a company’s rational 

business practices were fortuitously impaired by factors outside its control.   

 Respondents’ Section 20(a) claim must also be dismissed, both because 

their primary Section 10(b) claim fails and because they failed to plead control 

person culpability. Control person claims presume some level of culpability on 

the part of the control person beyond merely the position he assumes. This 

element of culpability is apparent from Section 20(a)’s legislative history and 

must be pleaded under the Private Securities Litigation Reform Act’s (“PSLRA”) 

heightened pleadings standard in cases of securities fraud. Were it otherwise, 

Section 20(a) pleadings would become a near formality once plaintiffs were able 

to identify an applicable control person. Such a low pleading standard 

contradicts congressional intent and relevant principles of secondary liability.  

Read together with other provisions of the securities laws, Section 20(a) 

does not affirmatively impose a burden on control persons to disprove 

culpability. Congress chose its words carefully when it expressly placed 

burdens on defendants in Securities Act claims, but omitted the same in other 

provisions. The fact that Section 20(a) has no express language regarding a 

control person’s burden—together with the PSLRA’s heightened pleading 

standards for fraud claims—is sufficient to require some minimal level of 

pleadings suggesting the control person’s requisite state of mind. Therefore, 

Respondents’ failure to plead Wilson’s culpable participation precludes their 

Section 20(a) claim.   



P1 
 

 13 

ARGUMENT 
 

I. CLAIMS CHALLENGING A COMPANY’S STATEMENTS ABOUT 
ENVIRONMENTAL COMMITMENTS, PRACTICES, AND RISKS ARE 
INACTIONABLE UNDER SECTION 10(B) AS A MATTER OF LAW. 

  
After Congress adopted Section 10(b) of the Securities Exchange Act of 

1934 (codified at 15 U.S.C. §78j(b)),1 the Securities and Exchange Commission 

(“SEC”) promulgated Rule 10b-5. 17 C.F.R. § 240.10b-5. The Rule forbids “the 

making of any ‘untrue statement of a material fact’ or the omission of any 

material fact ‘necessary in order to make the statements made, in the light of 

the circumstances under which they were made, not misleading.’” In re 

Anadarko Petroleum Corp. Class Action Litig., 957 F. Supp. 2d 806, 816 (S.D. 

Tex. 2013) (citing 17 C.F.R. § 240.10b-5). In 1995, Congress passed the Private 

Securities Litigation Reform Act (“PSLRA”), which modified the pleading 

standards of 10b-5. 15 U.S.C. § 78u-4 (2012). Under the PSLRA, plaintiffs 

bringing 10b-5 claims must state with particularity each alleged misstatement, 

why each is misleading, and the basis for such claims. In re Ford Motor Co. Sec. 

Litig., Class Action, 381 F.3d 563, 569 (6th Cir. 2004) (citing 15 U.S.C. § 78u-

4(b)(1)). Lastly, in order to properly plead a claim under Section 10(b), a 

plaintiff must allege that the defendant: (1) made a material misrepresentation 

                                                   
1 Section 10(b) makes it unlawful: 
 

To use or employ, in connection with the purchase or sale of any security registered on a 
national securities exchange or any security not so registered, or any securities-based 
swap agreement any manipulative or deceptive device or contrivance in contravention of 
such rules and regulations as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. 

 
15 U.S.C. § 78j(b) (2012).  
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or omission; (2) with scienter; (3) in connection with the purchase or sale of a 

security; (4) with reliance by the plaintiff; (5) resulting in economic loss; (6) and 

loss causation. Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005).  

A fact is material if “there is a substantial likelihood that a reasonable 

shareholder would consider it important in making an investment decision.” 

Basic Inc. v. Levinson, 485 U.S. 224, 231 (1988). To show materiality, “there 

must be a substantial likelihood that the disclosure of the omitted fact would 

have been viewed by the reasonable investor as having significantly altered the 

‘total mix’ of information made available.” Basic, 485 U.S. at 231-32 (quoting 

TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976)). A company’s 

statements about environmental practices, risks, and commitments 

(“Environmental Statements”) cannot by their nature meet this standard 

because the dangers inherent in industries such as the oil and gas sector are 

so apparent and commonly understood that they do not alter the total mix of 

information available to a reasonable investor. Similarly, plaintiffs have not 

pleaded either knowledge or recklessness in order to show scienter. 

A. Statements covering Environmental Statements are inactionable 
under Section 10(b) because they cannot satisfy materiality.   

 
1. The type of industries where Environmental Statements would ever 

be material are those in which it is commonly understood to carry 
environmental risks that are inherent in the business. 

 
The risks inherent in certain industries make a firm’s Environmental 

Statements inactionable. In the nuclear reactor sector, for example, a company 

need not disclose the risks of its business, just as a manufacturer or retailer 
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need not specify that a substantial portion of its products might lose demand 

in the market. Wielgos v. Commonwealth Edison Co., 892 F.2d 509, 515 (7th 

Cir. 1989) (“Just as a firm needn’t disclose that 50% of all new products vanish 

from the market within a short time, so Commonwealth Edison needn’t 

disclose the hazards of its business, hazards apparent to all serious observers 

and most casual ones.”) (emphasis added). The sectors where Environmental 

Statements could be material (e.g., oil and gas, mining, farming) are those 

where, as in Wielgos, the hazards are so obvious to any investor that they 

cannot possibly impact the “total mix” of information relevant to an investor’s 

decision. Basic, 485 U.S. at 231-32. The very nature of the business implies 

some level of risk to the environment. Those risks are commonly understood by 

the market, and thus cannot be material. See In re Morgan Stanley Info. Fund 

Sec. Litig., 592 F.3d 347, 366 (2d Cir. 2010) (recognizing that mandatory 

disclosures related to mutual fund “did not obligate defendants to make 

disclosures relating to the commonly understood risks associated with 

securities research”) (emphasis added). Nor are risk disclosures misleading 

when they omit “generic risks relied on by plaintiffs.” Id. 

The Wielgos standard thus fatally undercuts the conclusions of the court 

of appeals. It found Statement 82 material, for example, based on the fact that 

fracking is a “notoriously risky industry,” but this conclusion is wide of the 

mark. A reasonable investor who contributes significant capital to a large oil 

                                                   
2 All numbered statements (e.g., Statement 8) correspond to Appendix A in the transcript of the 
record. R. at 36.  
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and gas company knows full well how that company makes its money, as well 

as the risk inherent in the business model. The court thus overstates the 

importance a reasonable investor in fact places on Environmental Statements 

because the reasonable investor already employs that information in her 

investment decision. The court of appeals also acknowledged that Respondents 

must have known of the inherent risks in the industry since they are at least 

casual observers, and most likely serious ones. See Hillson Partners Ltd. P’ship 

v. Adage, Inc., 42 F.3d 204, 213 (4th Cir. 1994) (citing Basic, 485 U.S. at 232-

34) (stating that materiality is not intended to “attribute to investors a childlike 

simplicity,” but rather to ascertain whether the omitted information was 

important to a reasonable investor). Therefore, any potential environmental 

risks will be “commonly understood” by the reasonable investor.3 In re Morgan 

Stanley Info. Fund Sec. Litig., 592 F.3d at 366.    

a. Federal courts have confronted this issue and have found 
Environmental Statements inactionable.  

 
In a case that involved an oil and gas company facing Section 10(b) 

liability after the Deep Water Horizon oil spill in the Gulf of Mexico, the court 

there found that a number of public statements regarding the company’s 

environmental practices were not actionable statements, but mere puffery. In re 

Anadarko Petroleum Corp., 957 F. Supp. 2d at 821. The inactionable 

                                                   
3 To understand the scope of materiality, courts should consider what type of information a 
reasonable shareholder of a large company wants. In a poll of Russell 3000 Companies, the 
Conference Board found that, of shareholder proposals at these companies to increase 
disclosure on environmental issues, support topped out at less than 30%. Only one energy 
company, Kinder Morgan, passed a resolution by majority shareholder vote to increase 
disclosure surrounding sustainability issues. MATTEO TONELLO, THE CONFERENCE BOARD, PROXY 
VOTING ANALYTICS, REPORT 89, 233 (2018). 



P1 
 

 17 

statements parallel those made by Red River here: (1) The company stated that 

“safety is a ‘top priority’ within the company, with employees promoting a 

‘culture of safety’ in which ‘safety is no accident’; and that a ‘safety-first culture 

is a way of life at Anadarko;’” (2) “Anadarko is committed to managing and 

operating its assets in a manner that protects and conserves the environment 

and is consistent with all environmental laws and regulations” and “Anadarko 

will not compromise health or safety in the workplace;” (3) Anadarko expressed 

its ”commitment to . . . protecting the environment across all our operations;” 

(4) “[Anadarko’s CEO] praised Anadarko and its employees for acting as ‘good 

stewards of the environment.’” In re Anadarko Petroleum Corp., 957 F. Supp. 2d 

at 820 (internal citations omitted). Importantly, Anadarko held that such 

statements were per se inactionable. Id. (“Such statements [regarding a 

dedication to the environment] are not actionable as securities fraud.”). The 

court based its conclusion in part on the fact that Respondents made no claim 

or showing “that Anadarko suffered any prior safety mishaps, or that Anadarko 

sought to conceal such mishaps from the public eye,” but instead raised safety 

concerns based only on the one Deepwater Horizon explosion. In re Anadarko 

Petroleum Corp., 957 F. Supp. 2d at 821 n.2.  

As in Anadarko, Respondents here fail to identify any actionable 

statements. They have not made a claim of any prior safety mishaps, nor any 

attempts by Red River to conceal mishaps from the company’s public filings. R. 

at 2-8. The claims simply reflect a “series of mid-level shocks [that] rocked the 

Eagle Ford Shale,” which destroyed one of Red River’s toxic wastewater storage 
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sites. R. at 8. Company statements found inactionable in Anadarko resemble 

many of Red River’s statements here: Safety being a “top priority,” In re 

Anadarko Petroleum Corp., 957 F. Supp. 2d at at 820, is not materially 

dissimilar from “no higher priority than . . . preventing or remediating any 

damage resulting from an environmental occurrence.” R. at 36, app. A, stmt. 2. 

Furthermore, Anadarko expressing its “commitment to . . . protecting the 

environment across all our operations,” In re Anadarko Petroleum Corp., 957 F. 

Supp. 2d at 820, is legally indistinguishable from Red River’s 10-K stating that 

its “commitment to the environment is demonstrated through our investment 

in and adoption of the latest technology.” R. at 36, app. A, stmt. 4. The vague 

general statements in Anadarko did not constitute securities fraud; nor should 

Red River’s in this case. 

Environmental Statements are akin to a financial firm’s risk 

management policies, and both are inactionable. Where a firm has an 

environmental compliance program in place, the failure to properly implement 

the program does not render previous statements actionable when those 

statements are “too general to cause a reasonable investor to rely on them.” 

Diehl v. Omega Protein Corp., 339 F. Supp. 3d 153, 162 (S.D.N.Y. 2018). 

Similarly, a company’s general statements that it employs compliance 

measures are not actionable. Id. at 162-63 (finding such statements 

inactionable even where company executives knew of “rampant corruption and 

the lack of any meaningful compliance function”). Nor does non-compliance 

render a stated company policy misleading under Section 10(b) where, as here, 
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alleged non-compliance affects only one particular company site. In re Plains All 

Am. Pipeline, L.P. Sec. Litig., 245 F. Supp. 3d 870, 898-99 (S.D. Tex. 2017) 

(holding that “problems at a single site in the company’s operations did not 

make a generalized summary of the company’s overall policies misleading to 

investors”).  

b. Compliance with environmental law is wholly distinct from the 
Environmental Statements here. 

 
Non-compliance with environmental laws can create liability, but those 

are not claims Respondents have raised. Misstatements regarding compliance 

with environmental statutes can be actionable given sufficient particularized 

facts. Bricklayers & Masons Local Union No. 5 Ohio Pension Fund v. Transocean 

Ltd., 866 F. Supp. 2d 223, 228 (S.D.N.Y. 2012) (denying motion to dismiss in 

Section 14(a) claim where company had published material misstatements in 

proxy statements regarding compliance with environmental laws). There is a 

clear distinction between Transocean and this case. Environmental Statements 

do not refer to environmental law; rather, they refer to general issues related to 

the environment that are within a company’s discretion. A company has no 

choice in complying with federal regulations and law because those obligations 

are mandatory. However, no reasonable investor would take seriously general 

statements by a company in regards to Environmental Statements that have 

little bearing on the total mix of information available to investors. 
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c. Environmental risks are inherently different from cybersecurity 
risks. 

 
The SEC has long deferred to individual companies to make their own 

determinations of materiality as they relate to environmental issues. Courts 

have supported this view and have accordingly rejected proposals from 

environmentally sensitive investor groups to adopt widely transparent 

disclosure practices. See Nat. Res. Def. Council, Inc. v. SEC, 606 F.2d 1031, 

1054 (D.C. Cir. 1979) (finding that even so-called “ethical investors” were 

indifferent to such comprehensive disclosures).4 The SEC issued guidance in 

2010 relating to environmental issues and climate change that largely deferred 

to a company’s own determinations as to what would satisfy the materiality 

standard under Basic and TSC Industries. SEC. AND EXCH. COMM’N: DISCLOSURE 

REQUIREMENTS AS THEY RELATE TO CLIMATE CHANGE MATTERS. (2010). This 

individualized, firm-centric approach long supported by the SEC endorses the 

view that materiality is a firm’s decision, and could thus be inactionable across 

the board.    

To fully appreciate the lack of change in the SEC’s approach to 

environmental issues, one need look no further than to cybersecurity. In 2011, 

the SEC issued guidance concerning the risks companies face from inadequate 

cybersecurity commitments and procedures. SEC. AND EXCH. COMM’N, CORP. FIN. 

                                                   
4 The use of the term “ethical investors” is significant. Not only does that differentiate an 
“ethical investor” from a “reasonable investor,” it also aligns with how courts have viewed 
investors and shareholders with “special interests” distinct from the interests of the 
shareholders of a company. See Bus. Roundtable v. SEC, 647 F.3d 1144, 1152 (D.C. Cir. 2011) 
(finding that the SEC did not adequately consider how special interest groups would take 
advantage of the proposed rule surrounding proxy access).  
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DIV.: DISCLOSURE GUIDANCE FOR CYBERSECURITY (2011). The guidance informed 

companies that they may be obligated to disclose cybersecurity risks and 

breaches that rise to the level of materiality. The SEC then expanded on its 

initial report by publishing a follow-on report in 2018, where it warned that 

companies should avoid “generic cybersecurity-related disclosure and provide 

specific information that is useful to investors,” while still encouraging a 

company-by-company determination. SEC. AND EXCH. COMM’N, CORP. FIN. DIV.: 

DISCLOSURE GUIDANCE FOR CYBERSECURITY (2018). 

 The difference between cybersecurity risks and environmental risks is 

stark. The SEC notes that it “expect[s] companies to provide disclosure” 

regarding cybersecurity issues precisely because of the unique role that cyber 

threats now play in corporate America. Id. To say that companies “should avoid 

generic cybersecurity disclosure” illustrates the SEC’s unwillingness to accept 

cybersecurity commitments and practices in language consistent with what 

courts have viewed as puffery; rather, the SEC is encouraging companies to 

provide “specific information.” Id. By contrast, with respect to environmental 

risks, the SEC has chosen to defer to the individual determinations of 

companies regarding whether such risks or commitments could be material.  

2. Because Environmental Statements are inactionable under Section 
10(b), Red River’s Statements are not material. 

 
The securities laws preclude allegations of misstatements when those 

statements (1) refer to common knowledge investors presumably understand, 

(2) contain insufficient significant data or information, (3) are vague or 
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hyperbolic such that no reasonable investor would rely on them, or (4) 

accompany sufficient cautionary statements. In re NVE Corp. Sec. Litig., 551 F. 

Supp. 2d 871, 890 (D. Minn. 2007), aff'd, 527 F.3d 749 (8th Cir. 2008). The 

court of appeals incorrectly found Statements 2, 3, 4, 5, 7, and 8 actionable 

when in fact none of those statements amount to significant information on 

which any reasonable investor would rely. 

a. Even if the statements were actionable, they constitute puffery 
and thus cannot support a claim of securities fraud. 

 
Both the district court and court of appeals properly found Stmts. 1 and 

6 to be inactionable puffery, because the statements were too general and 

unrelated to Red River’s business practices or financial success. R. at 16-17. 

Courts invariably reject Section 10(b) claims as inactionable puffery when a 

company’s statements related to “reputation, integrity, and compliance with 

ethical norms.” Lopez v. Ctpartners Exec. Search Inc., 173 F. Supp. 3d 12, 28 

(S.D.N.Y. 2016).  

b. Hyperbole is inactionable.  
 

An alleged misrepresentation is immaterial as a matter of law when it is 

“so vague and such obvious hyperbole that no reasonable investor would rely 

upon [it]”. In re Stratasys Ltd. S'holder Sec. Litig., 864 F.3d 879, 882 (8th Cir. 

2017) (citation omitted). Statement 7 is exactly the type of hyperbole courts 

recognize as immaterial as a matter of law. No reasonable investor would ever 

believe that an oil and gas company has a “zero percent chance” of having an 

environmental accident. In re Stratasys, 864 F.3d at 882. For this same reason, 
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the Second Circuit found the statement “[w]e seek nothing less than zero harm” 

inactionable puffery by a large margin, when made by a firm representative 

discussing the company’s environmental practices. In re Vale S.A. Sec. Litig., 

No. 1:15-CV-09539, 2017 WL 1102666, at *21 (S.D.N.Y. Mar. 23, 2017) 

(finding statements exceedingly vague and aspirational to induce reliance). 

c. This Court’s decision in Omnicare disposes of the calls from 
geologists and subsequent statements regarding Red River’s 
commitment to the environment. 

 
The calls from geologists do not make subsequent statements by Wilson 

to the contrary actionable. As this Court previously recognized: 

[s]uppose, for example, that in stating an opinion about legal compliance, 
the issuer did not disclose that a single junior attorney expressed doubts 
about a practice's legality, when six of his more senior colleagues gave a 
stamp of approval. That omission would not make the statement of 
opinion misleading, even if the minority position ultimately proved 
correct: A reasonable investor does not expect that every fact known to 
an issuer supports its opinion statement. 

 
Omnicare, Inc. v. Laborers Dist. Council Const. Indus. Pension Fund, 135 S. Ct. 

1318, 1329 (2015). Moreover, inaccurate projections or business decisions are 

not fraudulent merely by virtue of hindsight judgments that identify more 

reasonable alternatives. In re HealthCare Compare Corp. Sec. Litig., 75 F.3d 

276, 281 (7th Cir. 1996). 

As such, Wilson’s statements are not actionable simply because some of 

them, months after the fact, happened to be wrong. Wilson and his 

environmental compliance team are entitled to disagree with geologists without 
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risking liability.5 This is fatal to Respondents’ claims, even more so because a 

subsequent investigation was inconclusive as to whether fracking contributed 

to the seismic activity. R. at 8. Even if the investigation had conclusively found 

that fracking was the actual cause of the seismic activity, Respondents would 

still need to show that Red River knew, at the time of the relevant statements, 

that their fracking activity was contributing to the seismic activity. See 

Cutsforth v. Renschler, 235 F. Supp. 2d 1216, 1230 (M.D. Fla. 2002) (citing In 

re Donald J. Trump Casino Securities Litigation, 7 F.3d 357, 368 (3rd 

Cir.1993), cert. denied, 510 U.S. 1178 (1994)) (“In order to establish that the 

statement about expected revenues was false or misleading, the plaintiffs 

would have to demonstrate that the defendants did not genuinely and 

reasonably believe it at the time it was made.”). Respondents have failed to 

plead as much, and thus, any Red River statements contrary to the geologists’ 

opinions are not actionable.   

Additionally, in Omnicare, a hypothetical raised by Justice Kagan in her 

majority opinion involved a low-level employee of the company who voiced 

concern within the typical chain of command. 135 S. Ct. at 1329. At issue here 

are calls from individuals who lack an employer-employee relationship with 

Red River. It thus would be a significant transformation of the securities laws 

                                                   

5 The reasonableness of the compliance team’s conclusion is supported by the United States 
Geological Survey. USGS, Induced Earthquakes, Myths and Misconceptions, 
https://earthquake.usgs.gov/research/induced/myths.php (“Fact 3: Wastewater is produced 
at all oil wells, not just hydraulic fracturing sites.”) (last visited Feb. 26, 2019).  
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for Red River to be held liable for the opinions of non-employees, even if those 

opinions turned out to be true months after the fact. By such logic, if the 

geologists had sent a letter to every company operating within the Eagle Ford 

Shale concerning the low-level seismic activity, the geologists would be creating 

liability for each and every company, merely by those company’s receipt of said 

letter. If, as Omnicare recognized, management can overrule a junior employee 

and avoid liability for securities fraud—even if the junior employee’s prediction 

later turns out to be true—Red River cannot conceivably be liable for public 

statements contrary to information provided by non-employees of the firm.   

B. Respondents have not adequately pleaded scienter; at most, they 
have pled negligence.  

 
  “[T]he question of whether a plaintiff has pled facts supporting a strong 

inference of scienter has an obvious connection to the question of the extent to 

which the omitted information is material.” Fire & Police Pension Ass'n of Colo. 

v. Abiomed, Inc., 778 F.3d 228, 242 (1st Cir. 2015) (quoting City of Dearborn 

Heights v. Waters Corp., 632 F.3d 751, 757 (1st Cir. 2011)). Therefore, “[i]f it is 

questionable whether a fact is material or its materiality is marginal, that tends 

to undercut the argument that defendants acted with the requisite intent or 

extreme recklessness in not disclosing the fact.” Id. (quoting Waters Corp., 632 

F.3d at 757).   

 To adequately show scienter, a plaintiff must show “a mental state 

embracing intent to deceive, manipulate, or defraud.” Tellabs, Inc. v. Makor 

Issues & Rights, Ltd., 551 U.S. 308, 319, 127 S.Ct. 2499, 168 L.Ed.2d 179 
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(2007) (citation omitted). Additionally, under the PSLRA, “the complaint shall 

specify each statement alleged to have been misleading, the reason or reasons 

why the statement is misleading, and, if an allegation regarding the statement 

or omission is made on information and belief, the complaint shall state with 

particularity all facts on which that belief is formed.”6 15 U.S.C.A. § 78u-4.  

A plaintiff can prove scienter in two ways: “by alleging facts that show 

either (1) that the defendant had the motive and opportunity to commit the 

alleged fraud, or (2) strong circumstantial evidence of conscious misbehavior 

or recklessness.”7 Fries v. N. Oil & Gas, Inc., No. 16-CV-06543, 2018 WL 

6493097, at *6 (S.D.N.Y. Dec. 10, 2018) (internal quotation marks and 

citations omitted). In the securities context, recklessness signifies “a highly 

unreasonable omission, involving not merely simple, or even inexcusable 

negligence, but an extreme departure from the standards of ordinary care, and 

which presents a danger of misleading buyers or sellers that is either known to 

the defendant or is so obvious the actor must have been aware of 

it.” Mississippi Pub. Employees’ Ret. Sys. v. Bos. Sci. Corp., 649 F.3d 5, 20 (1st 

Cir. 2011) (internal quotation marks and citations omitted). Lastly, in order to 

make a sufficient showing of scienter, “the allegations in the complaint must be 

cogent and compelling, not simply reasonable, or permissible.” Local 731 I.B. of 

                                                   
6 There is a split among the circuits as to the question of whether plaintiffs must name 
individual plaintiffs responsible for the fraud or can instead plead facts alleging “corporate 
scienter.” The Fourteenth Circuit currently holds that a plaintiff can allege corporate scienter, 
but that issue was not preserved for appeal. Hansen v. Marcus, 619 F.4th 57, 92 (14th Cir. 
2015).   
7 Tellabs also introduced the “tie goes to the plaintiff” rule, and the court of appeals found this 
case to be just that—a tie. 551 U.S. 308 (2007); R. at 21.  
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T. Excavators & Pavers Pension Tr. Fund v. Diodes, Inc., 810 F.3d 951, 957 (5th 

Cir. 2016) (citing Tellabs, 551 U.S. at 323) (internal quotation marks omitted).  

Notably, the court of appeals acknowledged that Respondents never 

pleaded facts in their complaint that Red River had knowledge that their 

statements were false with respect to their environmental standards and 

practices. R. at 21 (“This suggests that Red River had access to 

information . . . .”) (emphasis added). Therefore, plaintiff’s claims should be 

viewed under the “recklessness” standard. Recklessness is distinct from 

negligence, and negligence is not sufficient to make out a claim of securities 

fraud. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 201 (1976). 

While Respondents aver that Red River ignored information from 

university geology departments, they neither establish what advice the 

geologists offered in regards to the low-level seismic activity, nor any 

connection between the low-level seismic activity and the ultimate mid-level 

shock. In re Lululemon Sec. Litig., 14 F. Supp. 3d 553, 581 (S.D.N.Y. 

2014), aff'd, 604 F. App’x 62 (2d Cir. 2015). Respondents are unable to 

definitively connect the two events, because the state and federal investigators 

were not able to do so either. Respondents also allege that Red River chose not 

to disclose the reports of seismic activity in part because of their concern it 

would cause a drop in stock price; this concern has been recognized by courts 

as insufficient to show scienter. Teamsters Local 445 Freight Div. Pension Fund 

v. Dynex Capital Inc., 531 F.3d 190, 196-97 (2d Cir. 2008). Further, in line with 
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Statement 3, Wilson and Red River pledged to include the activity as part of 

their periodical review, thus not ignoring the communications entirely. R. at 7.   

 Further, Respondents do not plead any facts surrounding Red River’s 

blasting practices. It is true that federal and state investigators ultimately 

found the amount of explosives used to be excessive, R. 8; however, 

Respondents have not pleaded any facts surrounding the explosives, the types 

used, nor any internal decision-making by Wilson or Red River surrounding the 

amount and type used. Local No. 38 Int’l Bhd. of Elec. Workers Pension Fund v. 

Am. Exp. Co., 724 F. Supp. 2d 447, 461 (S.D.N.Y. 2010), aff’d, 430 F. App’x 63 

(2d Cir. 2011). Merely relying on the results of an investigation is conclusory, 

without providing any particular facts that defendants knew or should have 

known at the time of the blasting.  

 Recklessness may be found in instances where a company fails to review 

relevant information under a duty to monitor, or ignores obvious signs of fraud. 

S. Cherry St., LLC v. Hennessee Grp. LLC, 573 F.3d 98, 109 (2d Cir. 2009). 

However, Respondents do not plead that Red River ignored the capacity issues 

with respect to wastewater; rather, Wilson stated they would build more 

capacity commensurate with a growth in operations. This is a reasonable 

business decision, considering the storage facility had never reached capacity 

previously. R. at 5. Additionally, Respondents do not plead any facts beyond 

this; they neither claim that the engineers demanded increased capacity, nor 

that a failure to build additional capacity immediately would result in a 

potential disaster. This is significant because a plaintiff must “specifically 
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identify the reports or statements containing [the] information.” Pennsylvania 

Pub. Sch. Employees’ Ret. Sys. v. Bank of Am. Corp., 874 F. Supp. 2d 341, 359 

(S.D.N.Y. 2012) (quoting Teamsters Local 445 Freight Div. Pension Fund v. 

Dynex Capital Inc., 531 F.3d 190, 196 (2d Cir. 2008). 

 Even if this Court were to find the Statements material, the allegations 

supposedly constituting scienter are exactly the type of “fraud by hindsight” 

that courts have uniformly rejected as constituting grounds for a securities 

fraud claim. Pugh v. Tribune Co., 521 F.3d 686, 694 (7th Cir. 2008). The 

plaintiff class has proved no more than negligence. A claim that cannot show 

fraud, or intentional misconduct, fails to plead a Section 10(b) claim. Ernst & 

Ernst, 425 U.S. at 215. 

 

II. CONGRESS INTENDED SECTION 20(A) TO COVER ONLY THOSE 
CONTROL PERSONS WHO ACT WITH SOME MEASURE OF CULPABILITY.  

 
The appellate court incorrectly held that Respondents pleaded a Section 

20(a) claim, relying on nothing more than Wilson’s position at Red River and 

signature on disclosure documents. Such a truncated pleading standard 

directly conflicts with the disfavored approach with which Congress dispensed 

when it adopted a fiduciary standard for controlling persons. See Belmont v. 

MB Inv. Partners, Inc., 708 F.3d 470, 484 n.20 (3d Cir. 2013) (citing Rochez 

Bros., Inc. v. Rhoades, 527 F.2d 880, 885 (3d Cir. 1975)) (recounting Congress’s 

rejection of “insurer’s liability” standard in favor of “fiduciary standard” 
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requiring culpable participation in the primary violation); Lanza v. Drexel & Co., 

479 F.2d 1277, 1299 (2d Cir. 1973) (same).  

To accept Respondents’ pleadings therefore disregards Congress’s 

aversion to insuring the corporation’s wrongdoing against the existence of a 

control person. See, e.g., Belmont, 708 F.3d at 484 n.20 (quoting Rochez Bros., 

527 F.2d at 885) (recognizing that Congress meant to regulate only those 

control persons “who were in some meaningful sense culpable participants in 

the fraud perpetrated by the controlled persons.” (emphasis added)). The 

appellate court’s approach, however, does just that. It applies an unreasonably 

low pleading standard in direct contradiction of congressional intent, of the 

purposes of the PSLRA, and of applicable principles of secondary liability.  

A. Contrary to the view espoused by several circuits, requiring culpable 
participation of the control person conforms to Section 20(a)’s 
structure, purpose, and intent.  

 
As articulated by the Second and Third Circuits, the prima facie elements 

of a Section 20(a)8 control person claim are (1) a primary violation by a 

controlled person, (2) control of the primary violator by the defendant, and (3) 

                                                   
8 Section 20(a) states: 
 

Every person who, directly or indirectly, controls any person liable under any provision 
of this chapter or of any rule or regulation thereunder shall also be liable jointly and 
severally with and to the same extent as such controlled person to any person to whom 
such controlled person is liable (including to the Commission in any action brought under 
paragraph (1) or (3) of section 78u(d) of this title), unless the controlling person acted in 
good faith and did not directly or indirectly induce the act or acts constituting the 
violation or cause of action. 

 
15 U.S.C. § 78t(a) (2012). “Control” is defined as “the possession, direct or indirect, of the 
power to direct or cause the direction of the management and policies of a person, whether 
through the ownership of voting securities, by contract, or otherwise.” 17 C.F.R. § 230.405. 
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the control person’s culpable participation in the primary violation. 

Boguslavsky v. Kaplan, 159 F.3d 715, 720 (2d Cir. 1998).  

1. Properly construed, a plaintiff bringing a Section 20(a) claim must 
plead the control person’s culpable participation. 

 
Without a culpability requirement, a Section 20(a) claim reduces to a 

mere negligence standard demanding little more than the simple naming of 

executive officers. See In re: EZCorp, Inc. Sec. Litig., 181 F. Supp. 3d 197, 212 

(S.D.N.Y. 2016) (quoting Montreal Pension Plan v. Banc of Am. Sec., LLC, 446 F. 

Supp. 2d 163, 190 (S.D.N.Y. 2006)) (stating that without a culpability pleading 

requirement, “[n]aked allegations of control . . . will typically suffice”). Indeed, 

the Supreme Court has recognized that Exchange Act provisions imposing civil 

liabilities require some level of culpability beyond negligence. Ernst & Ernst, 

425 U.S. at 209 n.28 (“Each of the provisions of the 1934 Act that expressly 

create civil liability . . . contains a state-of-mind condition requiring something 

more than negligence.”); see also In re Fed. Nat’l Mortg. Ass’n Sec., Derivative, & 

“ERISA” Litig., 503 F. Supp. 2d 25, 44 (D.D.C. 2007) (requiring culpable 

participation in Section 20(a) claim based on Ernst & Ernst). Were a plaintiff 

allowed to plead anything less than recklessness, Section 20(a) liability could 

extend to some individuals who play little to no role in the day-to-day 

operations and management of a company. See In re Alstom SA, 406 F. Supp. 

2d 433, 490-91 (S.D.N.Y. 2005) (recognizing resulting discouragement of 

corporate participation where directors are subject to liability even when 

lacking “some measure of involvement in alleged wrongdoing . . . beyond just 



P1 
 

 32 

‘being there’”). A proper Section 20(a) claim, therefore, must allege some set of 

facts to suggest the control person’s culpability.  

Those same courts also incorrectly presume the simplicity of Section 

20(a)’s structure. Specifically, those that place the burden on defendant to 

show good faith ignore the equally reasonable interpretation that lack of good 

faith is one element of the prima facie case. See, e.g., Poptech, L.P. v. 

Stewardship Credit Arbitrage Fund, LLC, 792 F. Supp. 2d 328, 332 (D. Conn. 

2011) (noting that requiring plaintiff to show lack of good faith and inducement 

is “fully consistent with the text”). In fact, in contrast to numerous sections of 

the Securities Act of 1933 (“Securities Act”), Section 20(a) of the Exchange Act 

omits any mention of defendant’s supposed burden of proof. Compare 15 

U.S.C. § 77d-1(c)(2)(b) (imposing on issuer “burden of proof” to refute 

presumption of knowledge), 15 U.S.C. § 77k(b) (providing due diligence defense 

for persons other than the issuer “who shall sustain the burden of proof”), and 

15 U.S.C. § 77l(a)(2) (imposing liability for material misstatements and 

omissions in prospectuses on those “who shall not sustain the burden of 

proof”) with 15 U.S.C. § 78t(a) (containing no burden of proof requirement).  

Congress thus could have created a burden of proof for control persons 

had it sought to do so. Pinter v. Dahl, 486 U.S. 622, 650 (1988) (interpreting 

absence of express language in Section 12 of the Securities Act as lack of 

congressional intent to impose liability on collateral participant to public 

offering). These differences in express language are central to understanding 

the scope and standards of the securities laws. See, e.g., Ernst & Ernst, 425 
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U.S. at 206 (emphasizing that the “interdependence of the various sections of 

the securities laws is certainly a relevant factor in any interpretation of the 

language Congress has chosen”). In this view, Congress consciously chose to 

omit language of a control person’s burden because it instead intended for 

plaintiffs to plead, and ultimately prove, facts suggesting the control person’s 

state of mind.  

2. The purpose and intent of Section 20(a) preclude the application of 
minimal pleading standards in a control person claim. 

 
Congress enacted the control person provision to prevent the use of 

“straw parties, subsidiaries, or other agents” by entities and officers to achieve 

indirectly what they could not do directly. Laperriere v. Vesta Ins. Grp., Inc., 

526 F.3d 715, 721 (11th Cir. 2008) (citing H.R. REP. NO. 73-152 (1933)). To 

deter such conduct, Congress ostensibly favored the adoption of a fiduciary 

standard for control persons, with the intent of imposing liability only on those 

“who are in some meaningful sense culpable participants in the acts 

perpetrated by the controlled person.” Carpenter v. Harris, Upham & Co., 594 

F.2d 388, 394 (4th Cir.), cert. denied, 444 U.S. 868 (1979). The liability 

standard Congress enacted thus presumes some level of culpability beyond 

negligence, for control persons who fail to act with due care cannot, without 

more, be fairly said to manipulate the corporate structure in perpetration of 

securities fraud. See Ernst & Ernst, 425 U.S. at 215 (finding that plaintiffs’ 

theory of negligence precluded their securities fraud claims). In other words, 

the control person provisions, much like the fraud claims from which they 
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derive, aim to curb reckless and intentional behavior by corporations and their 

officers. As such, the correct view of a proper Section 20(a) pleading embraces 

the element of culpable participation.  

3. A prima facie culpability element aligns with the parties’ respective 
burdens in a Section 20(a) claim.  
 

The appellate court cites no legal authority for its naked proposition that 

Petitioners’ view “renders the good faith clause of the statute meaningless.” 

R. at 25. The “illogical result” to which the appellate court refers is language 

lifted from a parenthetical statement in a lone footnote quoting an infrequently 

cited law review article. See In re Parmalat Sec. Litig., 375 F. Supp. 2d 278, 308 

n.200 (S.D.N.Y. 2005) (quoting Bradford R. Turner, Brown v. Enstar Group, 

Inc.: The Eleventh Circuit Opens the Door for Expansive Controlling Person 

Liability Under the 1933 and 1934 Securities Acts, 32 GA. L. REV. 323, 346-47 

(1997)).  

Nor is the proposition legally sound. Requiring culpable participation 

renders no part of Section 20(a)’s burden-shifting illogical or redundant. 

Adopting Petitioners’ view merely requires the plaintiff to allege necessary facts 

suggestive of culpability before the burden shifts to the defendant to show a 

lack of culpability. Once the plaintiff has pleaded facts that make culpability 

plausible, the defendant must, if it is to sustain its burden of proof, show why 

competing inferences are more likely. See SEC v. First Jersey Sec., Inc., 101 

F.3d 1450, 1473 (2d Cir. 1996), cert. denied, 522 U.S. 812 (1997) (holding that, 

after plaintiff establishes prima facie case alleging culpable participation, 
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burden shifts to defendant to show good faith and no direct or indirect 

inducement of acts constituting alleged violation). Showing “good faith,” 

moreover, can in some circumstances be sufficient to rebut allegations that the 

defendant acted with a culpable state of mind. See, e.g., Cheek v. United States, 

498 U.S. 192, 203 (1991) (holding that subjectively reasonable, good-faith 

belief can negate evidence showing defendant’s awareness of a legal duty). 

Therefore, the appellate court unnecessarily construes Section 20(a) narrowly 

to effectively relieve Respondents of the corresponding burden in securities 

fraud claims.  

B. The appellate court’s holding fails to reconcile with the pleading 
requirements of the PSLRA.  

 
The appellate court strips the PSLRA’s heightened pleading standards of 

their meaning. The PSLRA was adopted with a view toward reducing the 

number of non-meritorious securities fraud claims. Tellabs, Inc. v. Makor 

Issues & Rights, Ltd., 551 U.S. 308, 322 (2007) (stating that the PSLRA intends 

“to curb frivolous, lawyer-driven litigation, while preserving investors’ ability to 

recover on meritorious claims”). To those ends, Congress amended the 

Exchange Act to require, “in any private action . . . in which the plaintiff may 

recover money damages only on proof that the defendant acted with a 

particular state of mind,” that a plaintiff “state with particularity facts giving 

rise to a strong inference that the defendant acted with the required state of 

mind.” 15 U.S.C. § 78u-4(b)(2). The heightened pleading standard thus requires 

something more from the plaintiff alleging a Section 20(a) claim because the 



P1 
 

 36 

plaintiff must ultimately prove the defendant’s lack of good faith. In re Stone & 

Webster, Inc., Sec. Litig., 414 F.3d 187, 196 n.6 (1st Cir. 2005) (noting that the 

PSLRA’s heightened pleading requirements apply if a Section 20(a) claim 

contains a state-of-mind element). That “something more” is culpable 

participation.  

Excluding the state-of-mind element from a Section 20(a) claim also 

contradicts the structure of the claim, for such a claim is derivative of a 

primary violation requiring a culpable state of mind. It is undisputed that a 

proper Section 10(b) claim must clearly state particular facts suggesting that 

the defendant acted with scienter. Tellabs, 551 U.S. at 319 (noting that scienter 

requires at least a showing of recklessness). Similarly undisputed is the 

inseparability of a Section 20(a) claim from a primary violation of the securities 

laws. See, e.g., In re Stone & Webster, 414 F.3d at 194 (stating the first element 

of Section 20(a) claim as “an underlying violation of the same chapter of the 

securities laws by the controlled entity”).  

Moreover, while pleading scienter in Section 10(b) violations through 

particularized facts necessarily raises a strong inference that the control 

person had a culpable state of mind, see In re Refco, Inc. Sec. Litig., 503 F. 

Supp. 2d 611, 662 (S.D.N.Y. 2007) (“It makes little sense [] to hold that the 

same facts are sufficient to support a claim for primary liability but insufficient 

to support a claim for control liability.”), the converse is also true. That is, a 

Section 20(a) claim cannot survive dismissal without a proper showing of 

culpability under Section 10(b). Pugh v. Tribune Co., 521 F.3d 686, 693 (7th 
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Cir. 2008) (“[T]o state a claim under § 20(a), a plaintiff must first adequately 

plead a primary violation of securities laws . . . .”). Thus, because the PSLRA 

requires particularized facts of culpability in a Section 10(b) claim, its 

heightened pleading standards must likewise apply to a Section 20(a) claim 

that exists only together with the primary violation of securities fraud.  

Respondents have thus failed to satisfy the PSLRA’s pleading 

requirements and their Section 20(a) claims must accordingly be dismissed. 

15 U.S.C. § 78u-4(b)(3)(A) (providing that “the court shall, on the motion of any 

defendant, dismiss the complaint if the [state-of-mind requirements] are not 

met”).  

C. Because Section 20(a) imposes secondary liability, it requires a more 
culpable mens rea than mere negligence. 

 
It defies principles of secondary liability to exclude a mens rea 

requirement from Section 20(a). Indeed, in many instances, secondary liability 

requires showing a more culpable state of mind than otherwise necessary. See, 

e.g., Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844, 854-55 (1982) (holding 

that secondary liability attaches to a manufacturer who intentionally or 

knowingly induces another to infringe a trademark); Decker v. SEC, 631 F.2d 

1380, 2387 n.12 (10th Cir. 1980) (listing cases that require knowledge of 

wrongdoing before imposing secondary liability under aiding and abetting 

claims). Although derivative liability principles at common law require less 

culpability of secondary actors, the purposes of the control person provisions 

and the aims of the PSRLA—especially when considered together—leave no 
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question as to the appropriate standard: the plaintiff must allege the control 

person’s culpable participation in the primary violation.  

D. Respondents’ Section 20(a) claims fail in any event because no 
primary violation occurred. 

 
A necessary element of a proper Section 20(a) claim under any 

articulation is proving a primary violation. See Carpenters Pension Tr. Fund of 

St. Louis v. Barclays PLC, 750 F.3d 227, 236 (2d Cir. 2014) (dismissing Section 

20(a) claims after finding 10b-5 claims lacking); Belmont, 708 F.3d at 484 

(requiring violation of the Exchange Act before secondary liability can attach); 

Lustgraaf v. Behrens, 619 F.3d 867, 873 (8th Cir. 2010) (stating that plaintiff 

must first prove “that a primary violator violated the federal securities laws” 

(internal quotations omitted)); In re Stone & Webster, 414 F.3d at 194 (stating 

the first element of a Section 20(a) claims as “an underlying violation of the 

same chapter of the securities laws by the controlled entity”); Harrison v. Dean 

Witter Reynolds, Inc., 974 F.2d 873, 877 (7th Cir. 1992) (quoting Metge v. 

Baehler, 762 F.2d 621, 631 (8th Cir. 1985)) (stating that plaintiff “must prove 

that the defendant possessed the power to control the specific transaction or 

activity upon which the primary violation is predicated”). Because Respondents 

have failed both to plead scienter and to show that Red River’s statements are 

actionable under Section 10(b) in any event, their Section 20(a) claims must be 

dismissed. 

  



P1 
 

 39 

CONCLUSION 
 
 For the foregoing reasons, Petitioner respectfully requests that this Court 

REVERSE the judgment of the Court of Appeals for the Fourteenth Circuit.  

 

Respectfully Submitted, 

Red River; James Wilson 

         By their attorneys 

 /s/ Team #P1 

Counsel for the Petitioners 

 

 


