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QUESTIONS PRESENTED 

 
1. Whether Petitioners’ statements are actionable as material 

misstatements under Section 10(b) of the Exchange Act, 15 U.S.C. § 

78j(b), and Rule 10b-5, 17 C.F.R. § 240.10b-5, and whether Respondent 

adequately pleaded scienter. 

2. Whether a claim for control person liability under 15 U.S.C. § 78t(a) 

requires respondents to plead culpable participation of the control 

person with particularity.  
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PROCEDURAL HISTORY 
 

 On August 10, 2018, the TRSF and the FMRF (collectively 

“Respondents”) filed a putative class action in the District of Fordham on behalf 

of all the purchasers of Red River common stock between March 2, 2018 and 

August 2, 2018 (the “Class Period”) against Red River and Wilson (collectively, 

the “Petitioners”). Respondents alleged in their complaint a securities fraud 

claim against Red River under Section 10(b) of the Exchange Act, 15 U.S.C. § 

78j(b), and Rule 10b-5, 17 C.F.R. § 240.10b-5 (collectively, “Section 10(b)”). 

Furthermore, the complaint alleged a control person liability claim against 

Wilson under Section 20(a) of the Exchange Act, 15 U.S.C. § 78t(a). 

 Respondents alleged in their complaint that Red River made materially 

misleading statements (Statements 1-8) about their environmental compliance 

and safety measures. Respondents further claimed that Wilson had sufficient 

control over Red River’s actions and should be held liable for the 

misstatements as a control person under Section 20(a). The Respondents 

sought $70 million in compensatory damages and $140 million in punitive 

damages.  

 On September 10, 2018, Petitioners filed a motion to dismiss the action 

for failure to state a claim upon which relief can be granted because the 

complaint failed to identify actionable misstatements of material fact and did 

not adequately plead scienter. Furthermore, Petitioners moved to dismiss the 

Section 20(a) claim because Respondents failed to adequately allege a primary 

violation against Red River and failed to plead Wilson’s culpable participation.  
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 On October 9, 2018, the District Court granted the motion and dismissed 

both claims. However, Respondents filed an appeal with the Court of Appeals, 

which overturned the District Court’s decision, finding that the statements 

were materially misleading, scienter was adequately pled, and that a claim was 

adequately stated against Wilson. Petitioners appealed the Court of Appeals 

ruling and on February 1, 2019, and the United States Supreme Court granted 

a writ of certiorari to hear the case.  

 
STATEMENT OF FACTS 

Red River is a West Texas company that was founded by James Wilson 

(“Wilson”) in 1962. (R. at 2). After some setbacks early on, Wilson took some 

calculated risks that paid off, and his operations soon outpaced his rivals. He 

took the company public in 1985 to satisfy his increasing need for investment 

capital. Red River registered under the Exchange Act, with its common stock 

available on the New York Stock Exchange.  (R. at 3). Wilson served as 

chairman of the board and chief executive officer of Red River and later named 

Pamela Thompson (“Thompson”) as chief operating and environmental officer 

and Sandra Grimes (“Grimes”) as senior vice president and general counsel. 

(Id.). Each whom were highly experienced since they spent their early careers at 

large oil companies and were well versed in regulatory compliance and public 

company disclosure requirements. Wilson found Thompson to be “obsessed 

with environmental compliance” and Grimes specialized in regulatory and 

litigation disclosures. (Id.).   
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In the late 1990s, Wilson met a geology professor who described a 

recently developed technology that facilitated the extraction of previously 

inaccessible oil and gas. The process is called hydraulic fracturing (“fracking”) 

and it involves pulverizing shale rock formations with millions of gallons of 

water, sand and chemicals in order to bring oil and gas to the surface. (Id.). The 

process created millions of gallons of wastewater which would be stored in 

closed container tanks and piped to treatment facilities, where it would be 

treated and expelled underground. (R. at 4).  

Wilson soon decided that Red River would pursue fracking. In 2000, he 

brought in the first deep fracking wells, and by 2018 Red River had a market 

capitalization of over one hundred and ten billion dollars. (Id.). Fracking did 

bring some environmental risks and Wilson did at times disagree with 

Thompson and Grimes about public disclosure requirements. (Id.).   

Over a two-month period in late 2017, Red River received unverified 

reports from university geology departments that there was low-level seismic 

activity in the area of Red River’s fracking operations. (R. at 5). Red River’s 

compliance team looked into the reports and thought the seismic activity was 

attributed to oil drilling, but not fracking. An email exchange in late 2017, 

indicated that the reports did not cause sufficient alarm for disclosure and did 

not require a suspension of fracking activities to investigate further. (Id.).   

While this was going on, Wilson had enlisted a team of engineers to look 

into Red River’s toxic wastewater facilities. (Id.). The engineers found that the 

storage system was structurally sound, but did find that they were reaching 
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capacity and recommended that Red River add additional capacity. Wilson 

thought that he only needed to expand the wastewater storage facilities if he 

expanded operations. (Id.).   

 In January 2018, Wilson sent Thompson and Grimes an email saying 

that their disclosures focused too much on minor environmental mishaps and 

he believed this gave the wrong impression that Red River was not a good 

corporate citizen. (Id.). On February 2, 2018, at a talk at the Midland’s 

Petroleum Club, the general counsel to a gas exploration company expressed a 

rational view towards environmental disclosure requirements, by explaining 

that there was no risk of Section 10(b) exposure in generalized statements 

about a company’s commitment to environmental compliance. (R. at 6). Wilson 

was encouraged by this and instructed Thompson and Grimes to revise Red 

River’s disclosure documents. (Id.).    

The March 1, 2018 Annual Report and Form 10-K stated, “[t]here is no 

higher priority than ensuring that our drilling activity continues to be 

conducted in a manner consistent with protecting the environment and 

preventing or remediating any damage resulting from an environmental 

occurrence,” (Statement 2 – Commitment Statement) and “[o]ur commitment to 

protecting the environment is unwavering and constant” (Statement 1 – 

Commitment Statement). (Id.). They further stated that the company invested 

in “the latest technology in order to minimize surface water or soil 

contamination,” and that this investment differentiated Red River from its 

competitors (Statement 4 – Practices Statement). (Id.). They continued that Red 



Team 9 (P9) 
 

 5 

River “conduct[s] frequent environmental practice reviews to assure our 

commitment to environmental best practices and devote[s] our most talented 

personnel and a substantial budget to ensuring protection of the environment” 

(Statement  - Practices Statement). (Id.). They concluded by noting that the 

fracking process “involves no serious environmental issues not associated with 

conventional drilling” (Statement 5 – Risk Statement). (Id.).   

In early May 2018, Red River received more reports of low-level seismic 

activity and Thompson had heard unverified anecdotal stories of low-level 

seismic activity in South Dakota. (R. at 7). She was concerned and met with 

Wilson and Grimes to evaluate. They decided not to scare investors with 

dubious and unverified reports of seismic activity for fear it would make the 

stock price plummet, and pronounced that an investigation would be 

undertaken in conjunction with the company’s upcoming environmental 

practices review in July. Thompson noted that she would find a prominent 

geologist to conduct the investigation. (Id.).   

Mr. Wilson was not alarmed by reports of possible low-level seismic 

activity and continued expressing his optimistic opinions about Red River’s 

environmental compliance. (Id.). On May 15, 2019, at a conference he stated, “I 

think we have the tightest environmental practices in the West Texas oil patch” 

(Statement 6 – Wilson Statement) and “I honestly believe a major 

environmental event has about a zero percent chance of occurring on our 

property. We just pay too much attention for that to happen” (Statement 7 – 

Wilson Statement). (Id.).   
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On May 28, 2018, Red River received more reports about low-level 

seismic activity in the area, but put off disclosure until after the upcoming 

environmental review. (Id.). On June 1, 2018, Red River filed a Form 10-Q 

announcing the company’s financial and operating results for the quarter. The 

Form 10-Q listed among Red River’s Risk Factors, the plausibility of operations 

being disrupted by “natural disasters beyond our control,” including “severe 

storms, fires, earthquakes, civil unrest, and terrorist attacks” (Statement 8 - 

Risk Statement). (Id.).   

On June 3, 2018, The Teacher Retirement System of Fordham (“TRSF”) 

purchased Red River shares for $27 Million. (R. at 8). On June 7, 2018 the 

Fordham Municipal Retirement Fund (“FMRF”) purchased Red River shares for 

$31 Million. However, on June 10, 2018, mid-level seismic shocks rocked the 

area where Red River was conducting its fracking activities, destroying the 

integrity of Red River’s toxic waste storage site. The wastewater infiltrated the 

West Texas ground water and seeped into the regional aquifers. (Id.).    

The incident made international news and caused Red River’s common 

stock price to plummet from one hundred twenty-six dollars before the disaster 

to ninety-four dollars and fifty cents following the incident. (Id.).   

On August 1, 2018, investigations revealed that Red River was using 

explosives to condition the shale rock for the injection process. However, these 

reports were inconclusive as to whether the blasting contributed to the seismic 

activity. Thompson retained a geologist to assist in environmental investigation 

that concurred in the in conclusion confirming that the correlation between the 
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blasting and the seismic activity was inconclusive. However, the geologist found 

that the storage tanks were filled beyond their recommended capacity. (Id.).   

 
SUMMARY OF THE ARGUMENT 

 
The Respondents did not adequately plead actionable material 

misstatements under Section 10(b) of the Exchange Act and did not adequately 

allege scienter in the manner required by the Private Securities Litigation 

Reform Act of 1995 (“PSLRA”). Respondents failed to plead actionable material 

misstatements under Section 10(b) because Respondents’ allegations were 

made in hindsight and amount only to corporate mismanagement, which the 

Supreme Court has held inactionable. Furthermore, Petitioners’ statements are 

inactionable because they were vague comments upon which no reasonable 

shareholder could have relied, amounting only to “inactionable puffery.” 

Respondents do not properly allege that Petitioners acted with scienter because 

they rely on improper hindsight bias and their allegations do not create a 

sufficiently “cogent” inference of scienter.  

Furthermore, the lower court improperly held that there was a legally 

sufficient claim under Section 20(a) of the Exchange Act, 15 U.S.C. § 78j(b) 

because the Respondents failed to plead culpable participation with 

particularity and failed to properly establish a prima facie case of control 

person liability under Section 20(a). There was no culpable participation 

because the legislative history of Section 20(a) expresses Congress’ intent that 

scienter be possessed by both the primary violator and the secondary control 
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person. Respondents also did not plead sufficient facts to show James Wilson’s 

culpable participation because they do not show his actions were reckless.  

 
ARGUMENT 

 
I. THIS COURT SHOULD OVERRULE THE LOWER COURT’S DECISION 

BECAUSE RESPONDENTS FAILED TO IDENTIFY MATERIALLY 
MISLEADING STATEMENTS AND DID NOT ADEQUATELY PLEAD 
SCIENTER. 

The lower court’s decision was incorrect because Respondents did not 

adequately plead actionable material misstatements under Section 10(b) of the 

Exchange Act and did not adequately allege scienter in the manner required by 

PSLRA. According to Section 10(b), it is illegal to “use or employ, in connection 

with the purchase or sale of any security . . . any manipulative device or 

contrivance in contravention of the rules and regulations” set forth by the 

Securities and Exchange Commission (“SEC”). 15 U.S.C. § 78j(b). Similarly, 

SEC Rule 10b-5 makes it illegal to “make any untrue statements of material 

fact or omit a material fact.” 17 C.F.R. § 240.10b-5. For a claim to be 

actionable under Section 10(b), a plaintiff must show that the defendant (1) 

made material misrepresentations or omissions; (2) with scienter; (3) in 

connection with the purchase or sale of a security; (4) upon which the plaintiff 

relied; (5) causing economic loss as a result of the material misrepresentation. 

See Dura Pharmaceuticals v. Broudo, 544 U.S. 336, 341–42 (2005). 

Respondents do not have an actionable claim because they do not meet 

elements (1) and (2). First, Respondents fail to plead actionable material 

misstatements under Section 10(b) because the claims merely involve 
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allegations of corporate mismanagement made with hindsight and are 

“inactionable puffery.” Second, Respondents fall short of properly alleging that 

Petitioners acted with scienter because they rely on improper hindsight bias 

and their allegations do not create a sufficiently “cogent” inference of scienter. 

Therefore, this Court should overrule the lower court’s decision and find that 

Petitioners’ statements are inactionable under Section 10(b). 

A. The Lower Court’s Decision Was Incorrect Because Respondents Did Not 
Adequately Plead Actionable Misstatements Under Section 10(b) of the 
Exchange Act. 
 

First, the lower court erred because Respondents did not properly plead 

actionable misstatements under section 10(b) of the Exchange Act. Statements 

2–4 are inactionable because the allegations pled were made with the luxury of 

hindsight and amount only to corporate mismanagement, which the Supreme 

Court has clearly and unequivocally held to be inactionable. Furthermore, all 

Petitioners’ statements were unduly vague wherein no reasonable shareholder 

could have relied upon them, and therefore the statements amounted to 

“inactionable puffery.” Thus, this Court should find that the statements are 

inactionable under Section 10(b). 

i. Respondents’ allegations are made in hindsight and amount only 
to corporate mismanagement, which the Supreme Court has held 
inactionable. 

Statements 2–4  are inactionable because they are merely misleading and 

a result of corporate mismanagement. The Supreme Court has held that 

allegations that involve corporate mismanagement are inactionable under 

Section 10(b). See Santa Fe Industries, Inc. v. Green, 430 U.S. 462, 479 (1977) 
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(explaining that federal securities laws could not be invoked to regulate 

“internal corporate mismanagement” and that Section 10(b) and Rule 10b-5 

should not be expanded to “cover the corporate universe”). Similarly courts 

regularly find that allegations involving inadequate procedures and managerial 

ineptitude are inactionable under Section 10(b). See, e.g., In re Lululemon Sec. 

Litig., 14 F. Supp. 3d 553, 574 (S.D.N.Y. 2014); Cutsforth v. Renschler, 235 F. 

Supp. 2d 1216, 1242–44 (M.D. Fla. 2002). Additionally, according to Denny v. 

Barber, “fraud by hindsight” is similarly inactionable. 576 F.2d 465, 470 (2d 

Cir. 1978). A statement must be materially misleading at the time it was made 

to be actionable. See In re MobileMedia Sec. Litig., 28 F. Supp. 2d 901, 925 

(D.N.J. 1998) (noting that “liability cannot be imposed on the basis of 

subsequent events”). 

Likewise, Statements 2–4 are the product of mere corporate 

mismanagement as these statements involved discretionary management 

decisions and did not contain any patently false assertions when they were 

made. First, Statement 2 asserts that Red River’s highest priority was 

“ensuring that [its] drilling activity continues to be conducted in a manner 

consistent with protecting the environment and preventing or remediating 

damage resulting from an environmental occurrence.” (R. at 6). At the time this 

statement was made it was not misleading because Red River was drilling in a 

way that was consistent with “protecting the environment.”  

Red River was not breaking any environmental laws and even took 

positive actions to further environmental compliance. Wilson brought on 
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Pamela Thompson as the chief operating and environmental officer and Sandra 

Grimes as the senior vice president and general counsel, each of whom spent 

their early careers in large oil field service companies and were well educated in 

regulatory compliance and public company disclosure requirements. (R. at 3). 

Thompson was “obsessive” about “environmental compliance” and Grimes over 

“regulatory and litigation disclosure.” (R. at 3). Furthermore, Wilson “engaged 

in discussions with his engineering team about Red River’s toxic wastewater 

storage facilities” which they believed were “structurally sound.” (R. at 5). 

Second, Statement 3 asserts that Red River frequently reviewed its 

environmental practices to “ensure protection of the environment.” (R. at 6). 

This statement is similarly not false. Red River employed experts in 

environmental compliance, and even had a team of engineers look into the 

adequacy of the storage facility. (R. at 3). 

It is true that Red River was notified three times by university geology 

departments about low-level seismic activity, but Red River’s compliance team 

did not find these notifications immediately alarming and instead tabled an 

investigation in conjunction with Red River’s environmental practice’s review 

that was scheduled for the upcoming July. (R. at 7). Accordingly, the reports 

revealed that there was “low-level” seismic activity. An activity that had only 

“potential” consequences—as such, Petitioners were under no direct obligation 

to remedy a merely “potential” issue. (R. 14–15). The earth’s crust is constantly 

in flux and there is always “low-level” seismic activity and it should not 

necessarily be a cause for concern. Furthermore, West Texas is not located on 
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the “Rim of Fire” and is not generally known to be at risk of earthquakes. 

Despite any misgivings, Red River did still investigate the claims and evaluated 

their own practices in light of these reports. The environmental team’s view was 

that the “low-level” seismic activity was most likely caused by the deep 

discharge of waste water from oil wells, and not related to fracking. (R. at 5). 

According to an email exchange from Thompson and Grimes in December 

2017, the seismic reports did not rise to the level of disclosure and did not 

warrant a suspension of fracking activities to investigate further. (R. at 5).  

Indeed it was perhaps a mistake in retrospect to overlook these warnings, but 

it cannot be said that this statement is a misrepresentation. Rather, this is 

simply corporate mismanagement. 

Third, Statement 4 asserts that Red River used “the latest technology” to 

“minimize surface water or soil contamination.” (R. at 6). This is not a 

misstatement. Red River employed a team of engineers and a compliance team 

to minimize the surface water contamination. Wilson even had the engineers 

look at the waste water storage facility and they said the tanks were 

“structurally sound.” (R. at 5). Again, at the time these statements were made 

Wilson believed that these statements were true.  

Respondents are merely playing “Monday morning quarterback” and 

questioning Petitioners’ business decisions from the comfort of hindsight clarity 

now that they have collected information that was unavailable to Petitioners at 

the time the challenged statements were made. Respondents produced no 

actual evidence that the challenged statements were materially misleading at 
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the time they were made. It is only looking in hindsight, after this incident, that 

it can be argued with ease that other actions could have been taken. Perhaps 

there were oversights, but that amounts to corporate mismanagement and thus 

inactionable statements under 10(b).  

Furthermore, a contrary holding would set a dangerous precedent where 

shareholders are able to second guess the business decisions of corporate 

management ex post facto when they do not receive their desired returns. Such 

a holding undermines the longstanding Business Judgment Rule wherein 

courts should defer to the business judgment of corporate executives. See Cede 

& Co. v. Technicolor, Inc., 634 A. 2d 345, 361 (Del. 1993). Respondents are 

merely second-guessing decisions made by Red River management now that 

they have collected opinions of engineers, speculative geological expert reports, 

and investigative reports all conducted after the wastewater spill. Federal 

securities laws were not intended to create a federal cause of action for “a wide 

variety of corporate conduct traditionally left to state regulation.” Santa Fe, 430 

U.S. at 478. However, that is precisely what the lower court’s decision does in 

effect. The board of directors is the “locus of control,” solely in charge of 

management decisions, yet nevertheless the lower court reverts that power to 

transient shareholders. Such a decision erodes the touchstone doctrines 

enshrined in corporate law. 

ii. Petitioners’ statements were “inactionable puffery” because they 
were vague statements upon which no reasonable shareholder 
could have relied 
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Petitioners’ statements are inactionable under Section 10(b) because they 

merely amount to “inactionable puffery.” Alleged misstatements must be 

materially misleading to be actionable under Section 10(b). See Ong v. Chipotle 

Mexican Grill, Inc., 294 F. Supp. 3d 199, 232 (S.D.N.Y. 2018). IBEW Local Union 

No. 58 Pension Tr. Fund & Annuity Fund v. Royal Bank of Scotland Grp. defines 

a statement as materially misleading only if there is a “substantial likelihood 

that a reasonable shareholder would consider it important in deciding how to 

act.” 783 F.3d 383, 389 (2d Cir. 2015). Some statements are inactionable 

because they are “too general to cause a reasonable investor to rely upon 

them.” ECA, Local 134 IBEW Joint Pension Tr. of Chicago v. JP Morgan Chase 

Co., 553 F.3d 187, 206 (2d Cir. 2009). Corporate statements regarding 

“reputation, integrity, and compliance with ethical norms” are the 

“quintessential examples of . . . inactionable puffery” that are too vague or 

general to be considered materially misleading. In re Banco Bradesco S.A. Sec. 

Litig., 277 F. Supp. 3d 600, 647 (S.D.N.Y. 2017). Further, ECA, Local 134 IBEW 

Joint Pension Tr. of Chicago reasons that the failure to provide shareholders 

with any guarantees for representations is indicative of “inactionable puffery.” 

553 F.3d at 206.  

The statements in Appendix A were too vague for a reasonable 

shareholder to rely upon and thus are inactionable. Some of these statements 

merely contain general statements about commitment to the environment and 

maintaining industry standards of “best practices.” For example: Statement 1 

states, “our commitment to the environment is unwavering and constant;” 
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Statement 2 states, “there is no higher priority . . . [than] preventing or 

remediating” environmental damage; Statement 3 states, “we conduct frequent 

environmental practice reviews;” Statement 4 states, our environmental 

commitment “differentiates us from our competitors;” Statement 6 states, “I 

think we have the best environmental practices in the West Texas oil patch;” 

and Statement 7 states, “we just pay too much attention” for an environmental 

problem to occur. (Appx. B) A reasonable shareholder could not rely on these 

statements because they are general statements of “puffery” that every 

company engages in to set them apart from their competitors and would 

certainly not prompt shareholder reliance. Respondents cannot identify any 

statements that gave the shareholders any tangible information about Red 

River’s business operations, let alone material misstatements.  

While these assertions may be boastful and optimistic, they do not 

contain a single misrepresentation. Red River did show commitment to the 

environment by hiring Thompson, a woman with decades of experience in 

environmental compliance to be the compliance officer. (R. at 3). Furthermore, 

there was a team of engineers that declared the storage facilities to be 

“structurally sound.” (R. at 5). Even evaluating the integrity of the storage 

facilities shows that they were committed to the environment. Furthermore, 

after the reports of “low-level” seismic activity, the claims were investigated and 

it was believed by Thompson that this was a result of activities unrelated to 

fracking. (R. at 5). 
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Furthermore, the claims of misrepresentation for the Risk Statements are 

without merit because the claims of “low-level” seismic activity were dubious; 

“low-level” seismic activity is constantly occurring, earthquakes are extremely 

rare in Texas, and the claims were investigated and deemed not from fracking. 

According to TSC Industries, Inc. v. Northway, Inc., “[s]ome information is of 

such dubious significance that insistence on its disclosure may accomplish 

more harm than good.” 426 U.S. 438, 448–49 (1976). A reasonable investor 

would not have wanted such dubious information disclosed on the 10-K’s. The 

likelihood of such a disaster, evaluated at the time, was highly unlikely and 

such an unverified disclosure would have caused the stock prices to plummet. 

Red River was placed in impossible “catch-22”—either be alarmists and 

disclose unverified information, or be optimistic after the environmental 

compliance was in place and not disclose; either way the shareholders would 

have been unhappy. The disclosure of unverified information is neither 

required by law nor beneficial to shareholders and Red River did nothing that 

would warrant liability.  

Moreover, these challenged statements do not purport any guarantees to 

shareholders. These statements were just “puffery.” The only statement that 

could arguably suggest a guarantee is Statement 7, “an environmental event 

has about a zero percent chance of occurring.” (R. at 7). However, it is clear 

that this is just optimistic hyperbole. In a universe of random occurrences, 

nothing has a “zero percent” chance of occurring and any reasonable investor 

would have realized that and would not have relied upon that statement. 
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Furthermore, the danger of an earthquake from fracking was not seen as a 

threat at the time. Red River had only received reports of questionable veracity. 

The reports were investigated by experts and it was found that the “low level” 

seismic activity was not from fracking and the storage facilities were 

“structurally sound.” (R. at 5). At the time the statements were made, Mr. 

Wilson felt assured that the risk of an environmental disaster was miniscule. 

Thus, these statements of “puffery” cannot be actionable material 

misstatements under Section 10(b). 

B. The Lower Court Further Erred Because Respondents Did Not 
Adequately Allege Scienter As Required By The PSLRA. 

The lower court was incorrect in finding that Respondents adequately 

alleged scienter. The PSLRA requires that a Section 10(b) claim must allege 

that the defendant, in making materially misleading statements, acted with 

scienter. 15 U.S.C. §78(u)-4(b)(2). To fulfill the scienter element, the complaint 

must “state with particularity facts giving rise to a strong inference that a 

defendant acted with the required state of mind.” Id. The “required state of 

mind” in a Section 10(b) claim is “an intent to deceive, manipulate, or defraud.” 

Lormand v. US Unwired, Inc., 565 F.3d 228, 251 (5th Cir. 2009). However, the 

scienter element is not satisfied here because the Respondents inadequately 

alleged scienter by relying on improper hindsight bias and the allegations do 

not create a sufficiently “cogent” inference of scienter. 

i.  Respondents inadequately alleged scienter because they relied on 
improper hindsight bias and there was no “intent to deceive” or “severe 
recklessness.”  
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Respondents’ allegations of scienter suffer from the same improper 

hindsight bias that plague their actionable material misstatement claims. 

Section 10(b) does not seek to punish companies for unanticipated events. In re 

MobileMedia, 28 F. Supp. 2d at 925. To show scienter, a plaintiff must plead 

with particularity why the statements were false at the time they were made. 

See Lustgraaf v. Behrens, 619 F.3d 867, 874 (8th Cir. 2010) (finding that 

showing “in hindsight that the statement is false” is insufficient for a 10(b) 

claim).  

Respondents cannot show any evidence of any “intent to deceive” 

because the challenged statements were not false at the time they were made. 

These were general statements of corporate optimism and “puffery” that 

companies routinely issue. Petitioners simply did not foresee the magnitude of 

the environmental disaster, especially after getting scattered dubious reports of 

“low-seismic” activity. The representations were measured at the time they 

were made and did not contain any false assertions. Red River did have various 

systems in place to comport with environmental compliance. It is true that Red 

River had received unverified reports of low-level seismic activity, but these 

allegations were investigated and it was thought by Thompson that it was from 

drilling and not fracking. In retrospect this assumption was incorrect, but it 

was thought to be right at the time and accordingly it cannot be found that 

these statements were issued with an “intent to deceive” shareholders. This is a 

situation of corporate mismanagement, and Petitioners’ Statements do not 

evince an “intent to deceive” at all. 



Team 9 (P9) 
 

 19 

Furthermore, it cannot be said that Petitioners actions amount to “severe 

recklessness.” At the time it was believed that the actions taken following the 

allegations were measured and proper. Red River did not want to needlessly 

cause shareholders anxiety over unverified reports of low level seismic activity 

because it would have a detrimental effect on the share price, and would 

diminish their investment. After the claims were investigated further, after the 

third warning of seismic activity, it was determined by Thompson and Grimes 

that they would revisit the issue of disclosure pending an environmental 

review. This is evinced by the fact that Red River filed a Form 10-Q on June 1, 

2018, announcing that its “operations could be subject to disruption by 

natural disasters . . . including earthquakes,” showing that Red River did not 

“recklessly” keep any information from shareholders.  

Further circumstantial evidence that there was no “intent to deceive” or 

“severe recklessness” is that Wilson attended a talk at the Midland’s Petroleum 

Club on February 2, 2018, and listened to a senior vice president and general 

counsel explain that there was little risk of Section 10(b) exposure in 

generalized statements about a company’s commitment to environmental 

compliance. (R. at 6.). This shows that Wilson was relying, in good-faith, on the 

guidance of an esteemed person in the industry. Therefore, it cannot be said 

that Wilson intended to deceive shareholders or behaved with “severe 

recklessness” in his representations about Red River’s environmental 

compliance.  
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a. Respondents’ allegations do not create a sufficiently “cogent” 
inference of scienter. 

The lower court erred in finding that Respondents adequately pleaded 

scienter because the allegations do not give rise to an adequately strong 

inference of scienter. The PSLRA requires that scienter must be alleged by 

creating a “cogent” inference of scienter that is “at least as compelling as any 

opposing inference one could draw from the facts alleged.” Tellabs, Inc. v. 

Makor Issues & Rights, Ltd., 551 U.S. 308, 324 (2007).  

The only inference that these allegations can possibly lead to are that 

there was corporate mismanagement when the allegations are viewed through 

the unflattering lens of retrospect. Any other inference that these statements 

are the product of anything more than corporate mismanagement is 

significantly outweighed by the competing inference that Red River simply 

thought at the time the allegations were made that they were complying with 

environmental standards to their best efforts. Thompson was brought on as 

environmental compliance officer because of her significant experience in the 

area. (R. at 3). There were risk assessments conducted. (R. at 5). Engineers 

looked at the water storage facilities and deemed them “structurally sound.” (R. 

at 5). Even though there were claims of “low-level” seismic activity, these claims 

were dubious; there is always “low-level” seismic activity in the earth’s crust 

and earthquakes are unheard of in Texas. Despite any apprehensions, Red 

River investigated these claims and believed in good faith that any “low-level” 

seismic activity stemmed from oil drilling activities of other companies and not 

from their fracking activities. (R. at 5). Thus, there is not an adequately strong 
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inference of scienter and Respondents’ implausible claims of material 

misstatements fail. 

Furthermore, Adams v. Baker Hughes Inc., makes clear that “severe 

recklessness” does not refer to gross or inexcusable negligence, but instead 

requires “an extreme departure from the standard of ordinary care” that 

presents a danger of misleading shareholders “that is either known to the 

defendant or is so obvious that the defendant must have been aware of it.” 292 

F.3d 424, 430 (5th Cir. 2002).  

As stated previously, Wilson never intended to deceive shareholders and 

Red River adhered to the ordinary standard of care, operating on the 

information that they had at their disposal at the time. Rather than leading to 

a “cogent” inference of scienter that is at least compelling as the opposing 

interest that can be drawn from the facts, this shows that Red River did not 

“intend to deceive shareholders” and Wilson’s statements were not given with 

“severe recklessness.” Perhaps the statements were careless, but it cannot be 

said that there was anything approaching “severe recklessness.” Therefore, 

there is no “cogent” inference and Respondent did not properly plead scienter.  

 

II. THIS COURT SHOULD OVERRULE THE DECISION OF THE LOWER 
COURT AND DISMISS THE RESPONDENTS CLAIM FOR CONTROL 
PERSON LIABILITY BECAUSE THE RESPONDENTS FAILED TO 
PLEAD CULPABLE PARTICIPATION WITH PARTICULARITY  

 
The lower court improperly held that Respondents stated a legally  
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sufficient claim under Section 20(a) of the Exchange Act, 15 U.S.C. § 78j(b) 

because a legally sufficient claim under the Exchange Act requires 

Respondents to plead culpable participation with particularity. To properly 

establish a prima facie case of control person liability under Section 20(a), the 

Second, Third, and D.C. Circuits require that plaintiffs plead (1) a primary 

violation by a controlled person; (2) control of the primary violator by the 

defendant; and (3) the defendant’s culpable participation in the primary 

violation. See SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1462-63 (2d Cir. 

1996); Rochez Bros., Inc. v. Rhoades, 527 F.2d 880, 885 (3d Cir. 1975); Ernst & 

Ernst v. Hochfelder, 425 U.S. 185, 209 n.28 (1976) (citing Section 20(a) as a 

“state of mind” provision); Frank Kaplan, Control Person Liability – Is Pleading 

and Proof of “Culpable Participation” Required and What Does That Requirement 

Mean, 135, THE BANKING LAW JOURNAL (LexisNexis A.S. Pratt), 498, 401-05 

(2018). The first and second elements of Section 20(a) are not at issue. The 

Respondents contend the third element is at issue: whether it is required to 

plead the defendant’s culpable participation in the controlled person’s fraud.  

This Court should determine that the third element, “culpable participation,” is 

required to be plead by a plaintiff because it provides the greatest amount of 

fairness in assessing control person liability.  

A. The Culpable Participation Element Should Be Required Because The 
Legislative History Of Section 20(a) Expresses Congress’ Intent To 
Require Scienter Be Possessed By Both the Primary Violator And The 
Secondary Control Person 

 
The legislative history of Section 20(a) expresses Congress’ intent to  
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require liability of a secondary control person be based on an element other 

than control. “That element is culpable participation.” Rochez Bros., 527 F.2d 

at 885. In 1933, both the Senate and the House presented their version of the 

standard that should govern controlling persons. Id. These standards differed 

substantially, as the Senate proposed an “insurer’s liability” standard, where 

directors and officers were held to be strictly liable, and the House proposed a 

“fiduciary standard,” which only imposed liability when the individual breached 

her duty of care. S. REP. NO. 73-47, at 5 (1933); Rochez Bros., 527 F.2d at 885 

(citing H.R. REP. NO. 73-85, at 5 (1933); H.R. REP. NO. 73-152, at 26 (1933)); 

Laura Greco, The Buck Stops Where?: Defining Controlling Person Liability, 73 S. 

CAL. L. REV. 169, 177 (1999).  The House version of the statute was ultimately 

adopted, indicating that Congress intended to impose liability on those who 

were both acting as controlling persons and had, “in some meaningful sense 

[acted as] culpable participants in the fraud perpetrated by controlled persons.”  

Rochez Bros., 527 F.2d at 885 (citing Lanza v. Drexel & Co., 479 F.2d 177, 

1299 (2d Cir. 1973)). This adoption further indicated that Congress did not 

intend to allow for controlling persons to act as insurers for the fraudulent 

actions of another. Id.   

Without a narrow interpretation of Congress’s intent to restrict control 

person liability, it would be possible to hold controlling persons liable for any 

wrongdoing of its employees, past or present, regardless of whether the 

controlling person acted in relation to the underlying primary violation. Greco, 

at 177. The controlling person would be held accountable simply for holding a 
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job title, irrespective of his actions within his job. This would be fundamentally 

unfair to the controlling person, as it would not provide an opportunity for her 

to discover or prevent the violation. Further, adherence to this strict liability 

standard is unlikely to deter any future illegal activity. Adherence to this strict 

standard may encourage the increased participation of controlling persons in 

the actions of controlled persons. This increased participation of controlling 

persons would serve to further prevent the fraudulent activities of those they 

control. Id.  

Additionally, this Court should look to the language of Section 20(a) to 

determine that culpable participation is a pleading requirement for a Section 

20(a) claim. Rochez Bros., 527 F.2d at 885. Section 20(a) states, “unless the 

controlling person acted in good faith and did not directly or indirectly induce 

the act or acts constituting the violation of cause of action,” providing 

additional evidence of Congress’ intent to require the secondary control person 

have the same requisite state of mind as the primary violator. Erin Massey, 

Control Person Liability Under Section 20(A): Striking A Balance Of Interests For 

Plaintiffs And Defendants, VI HOUSTON BUS. AND TAX L. J. 110, 115 (2005).   

 Congress’ enactment of the PSLRA further demonstrates the intent 

behind the culpable participation element of Section 20(a). Similar to Congress’ 

intentions behind the adoption of the House’s version of Section 20(a), 

Congress enacted the PSLRA to discourage meritless class action securities 

litigation by creating new procedures in the litigation process that make it more 

difficult for investors to seek recovery for losses. Id. at 116.  Further 
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highlighting Congress’ intention to strengthen the pleading requirements in 

securities litigation, the PSLRA requires that a plaintiff “in any private action 

arising under this chapter in which the plaintiff may recover damages only on 

proof that the defendant acted with a particular state of mind” must “state with 

particularity facts giving rise to a strong inference that the defendant acted 

with the required state of mind.” 15 U.S.C. § 78u-4(b)(2) (2000). This section of 

the PSLRA indicates that plaintiffs must demonstrate the culpable state of 

mind of a defendant in order to establish a claim for control person liability 

because it creates a direct connection between its heightened pleading 

standard and any claim where a certain state of mind is an element of a 

plaintiff’s case. In re Bayer AG Sec. Litig., 2004 U.S. Dist. LEXIS 19593 

(S.D.N.Y. Sept. 30, 2004); Mishkin v. Ageloff, No. 97 Civ. 2690, 19998 WL 

651065 at *23 (S.D.N.Y Sept. 23, 1998) (Preska, J). Because a plaintiff bringing 

a Section 20(a) claim must show culpable participation, the “state of mind” 

element of the controlling person, the PSLRA requires that they also comply 

with the heightened pleading requirements in the complaint. Id.  

 Comporting with the legislative history of Section 20(a), the Supreme 

Court supported the standard for pleading the requisite state of mind in control 

person liability claims in their holding of Hochfelder. 425 U.S. at 209. In 

Hochfelder, the Court specifically references Section 20(a) as one of the 

provisions in the Exchange Act that “contains a state-of-mind condition 

requiring something more than negligence.” Id. This holding represents a 

proper Section 20(a) claim because a pleading that includes culpable 
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participation is the only way for a plaintiff to prove that the defendant acted to 

encourage the violation. The absence of this requirement creates a severe 

injustice by holding individuals liable for actions committed by others which 

they were unaware of.  

 Some circuits that do not require plaintiffs to plead culpable 

participation in a control person liability claim apply the “potential control 

test.” Massey at 118. Although the application of this test varies, the focus is 

typically on whether the defendant had the potential to, or actually did, control 

the primary violator. Id. (citing City of Painesville, Ohio v. First Montauk Fin. 

Corp., 178 F.R.D. 180, 192 (N.D. Ohio 1998). Despite the number of circuits 

using this test, its application comes with a number of problems, and further 

demonstrates why pleading culpable participation should be a requirement of a 

Section 20(a) claim.  

 By holding a defendant liable simply because they occupy a position of 

control resembles insurance, directly contradicting the intentions of Congress 

in the adoption of the House’s statute. Greco at 188. Liability based on the 

potential of control is fundamentally unfair to those who take positions of 

authority within corporations because it carries the possibility of punishing the 

innocent for the wrongdoings of another. The application of the test does not 

provide for an investigation to determine whether the defendant knew about 

the violation or if the defendant could have prevented the violation. Id. This 

also provides motivation for those in positions of control to alter their positions 

so they cannot be found liable within their role. Id. at 189. Additionally, 
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because this test requires a fact-specific inquiry into control, there are 

inconsistent holdings between courts, as “patterns for liability cannot be 

discerned even within circuits that uniformly apply a version of the test.” Id. at 

190. These problems cannot be overlooked. This Court should reject the 

application of the potential control test and require culpable participation to be 

plead as the third element of a Section 20(a) claim to ensure the greatest 

amount of fairness in assessing control person liability.   

This Court should overrule the decision of the lower court and determine 

that culpable participation is required to be plead by a plaintiff in a Section 

20(a) claim because of both the legislative history of the statute and because it 

provides the greatest amount of fairness in assessing control person liability.  

Preventing the requirement of culpable participation in this Court could lead to 

severe injustice by holding defendants liable for incidents which they had no 

knowledge of, or opportunity to prevent.  

B. The Facts Plead By Respondents Do Not Constitute Culpable 
Participation of James Wilson In Red River’s Primary Violation 
Because They Do Not Show His Actions Were Reckless 

 
The complaint plead by Respondents lacked the culpable participation  

allegation of James Wilson, and the facts plead in the complaint could not 

support such an allegation because they do not demonstrate that Wilson was 

negligent in his actions at Red River. While there has not been a unanimous 

adoption of a definition of “culpable participation” amongst the courts that 

require it to be plead, these courts agree that it requires “something more than 

negligence.” Hochfelder, 425 U.S. at 209. Furthermore, the enactment of the 
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PSLRA was to elevate the pleading standards for plaintiffs in securities fraud 

claims. Rieger v. Drabinsky (In re Livient Noteholders Sec. Litig.), 151 F. Supp. 

2d 371, 419 (S.D.N.Y. 2001). As section (b)(2) states, the heightened pleading 

requirements of the PSLRA are required “in any private action . . . in which the 

plaintiff may recover damages only on proof that the defendant acted with a 

particular state of mind.” 15 U.S.C. § 78u-4(b)(2) (2000). The plaintiff must 

“state with particularity facts giving rise to a strong inference that the 

defendant acted with the required state of mind.” Id.   

Combining the standards established by the Supreme Court and the 

PSLRA, courts have agreed that in order to survive a motion to dismiss, a 

plaintiff is required to plead with particularity facts giving rise that the 

defendant acted with intent to deceive, manipulate, or defraud, that “may be 

predicated upon facts . . . constituting strong circumstantial evidence of 

conscious misbehavior or recklessness.” Strougo v. Barclays PLC, 334 F. Supp. 

3d 591, 596 (S.D.N.Y. 2018) (quoting In re Take-Two Interactive Sec. Litig., 551 

F. Supp. 2d 247, 268-69 (S.D.N.Y. 2008)); Rieger, 151 F. Supp at 417.  

Recklessness is further defined as conduct that is at the least highly 

unreasonable and represents “an extreme departure from ordinary standards 

of care . . . to the extent that the danger was either known to defendant or so 

obvious that the defendant must have been aware of it.” Strougo, 551 F. Supp. 

at 596 (quoting Chill v. General Electric Co., 101 F.3d 263, 269 (2d Cir. 1996)).  

Because the pleading requirements of Section 20(a) are similar to the pleading 

of scienter in a §10(b) claim, when a claim fails under §10(b) for failing to plead 
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scienter, it will likely fail under Section 20(a). Levy v. Maggiore, 48 F. Supp. 3d 

428, 461 (E.D.N.Y. 2014).  

The facts alleged in the complaint by Respondents do not support the 

allegation that Wilson acted with recklessness, let alone that he acted in a 

manner that was highly unreasonable. Wilson could not have foreseen an 

environmental disaster of this magnitude based on scattered reports of low-

level seismic activity.  Wilson brought in specialists and consulted with experts 

in the field to ensure both his statements and the fracking complied with the 

practices in place. 

In order to ensure his compliance with environmental practices, Wilson 

appointed Thompson as his chief operating and environmental officer (R. at 3).  

Thompson was so worried about Red River’s adherence to environmental 

compliance that it was referred to as “obsessive.” (Id.). Thompson’s obsessive 

nature allowed Wilson to believe his environmental team when they informed 

him that they were unconcerned with the first reports of low-level seismic 

activity, as well as their belief that it was caused by the deep discharge of 

wastewater. (R. at 5). The fact that Thompson, with her environmental 

expertise, and Grimes, believed this instance of seismic activity was not worth 

disclosure does not demonstrate that Wilson acted recklessly in agreeing with 

them. 

When Wilson instructed Thompson and Grimes to revise his 

environmental disclosure documents, he did so under the advice of a senior 

vice president and general counsel of a gas exploration company, a clear 
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professional in the field. (R. at 6). The statements made in the documents were 

forms of, at most, puffery often used across business practices, and do not 

constitute an intent to deceive, manipulate or defraud. Further, Thompson and 

Grimes adhered to the environmental commitments discussed in these 

statements by immediately setting up an investigation of the low-level seismic 

activity, and taking it a step further by having a prominent geologist conduct 

the investigation. (R. at 7). This investigation gave Wilson the confidence to 

speak of his environmental practices at the oil and gas conference without fear 

that he was making a false statement. (Id.).  Because Wilson did not believe he 

was speaking falsely, his state of mind could not have been found to be 

reckless.  

Based on the information available to him, from his own gained 

knowledge and what he was informed by both Thompson and Grimes, there 

was no way to have known Red River was at risk of an environmental disaster, 

and no way to find Wilson acted recklessly in sharing his understanding of Red 

River’s environmental practices. In addition to failing to plead culpable 

participation, this Court should find that the Respondents failed to plead facts 

with particularity demonstrating that Wilson was reckless in his actions 

CONCLUSION 

 For the foregoing reasons, Petitioners respectfully request that the 

judgment of the lower court be reversed. 

 
 
 


