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QUESTIONS PRESENTED 
 

I. Whether claims challenging certain statements describing a 

company’s environmental commitments, practices, and risks are 

inactionable under 15 U.S.C. § 78j(b) as a matter of law, and whether 

those claims adequately plead scienter. 

 

II. Whether a claim for control person liability under 15 U.S.C. § 78t(a) 

requires an allegation that the control person was a culpable 

participant in the primary violation. 
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STATEMENT OF THE CASE 
  

On June 10, 2018, an earthquake rocked West Texas’ Eagle Ford Shale, 

destroying the integrity of the Red River oil company’s toxic wastewater 

containment sites and poisoning Texas’ soil and waterways. (R. at 8.) The 

quake shocked both the shale and the market. Red River’s common stock, 

previously valued at $126 per share, plummeted to $94 by closing bell. Id. This 

left many investors, including thousands of elderly retirees, with uncertain 

futures. This precipitous fall was, in part, the result of false statements by the 

appellant, James Wilson, Red River’s CEO and board chairman. (R. at 3.) 

Wilson’s statements between February 2018 and the day of the disaster 

painted a false picture of Red River’s drilling practices, lulling shareholders into 

a false sense of security concerning the likelihood of a major ecological event. 

Since the early 2000s, Red River has used fracking, a technique that 

involves the injection of millions of gallons of water, sand, and chemicals at 

extremely high pressure into deep wells, to force oil out of the West Texas 

Shale. (R at 3-4.) According to recent federal and state investigations, Red River 

uses an “excessive” amount of explosives to pulverize the shale in preparation 

for fracking. (R. at 8.) Following the high-pressure injections, Red River stores 

toxic wastewater in containment sites that have filled beyond safe capacity on 

multiple occasions. (R. at 5, 8.) 

Wilson, who founded Red River in 1985 (R. at 2.), recognized as early as 

the 1990’s that fracking would be “highly controversial,” and his environmental 

team expressed hesitation about the risks associated with drilling wells 
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through West Texas aquifers. (R. at 3.) Since Red River first deep drilled in 

2000, the area has seen an increase in low-level seismic activity of the type 

that geologists have attributed to similar fracking in South Dakota. (R. at 7.) 

Citing environmental concerns, Red River engineers have requested expansion 

of toxic wastewater storage facilities because Red River has filled them beyond 

safe capacity. (R. at 5.) Wilson consistently refused, stating he “would expand 

the wastewater storage facilities only if he expanded operations.” Id. 

Beginning in the fall of 2017 and continuing sporadically over the course 

of several months, Wilson received warnings about increased low-level seismic 

activity in the shale from several university geology departments. (R. at 5, 7.) 

Wilson, with consent of his environmental team, directed Red River officials not 

to disclose those reports or to investigate the possible link between the seismic 

activity and Red River’s drilling practices. (R. at 5.) He instead made them wait 

until the annual environmental investigation, which was scheduled for June 

2018. Id. Waiting would ensure that any negative findings would not appear in 

the company’s mandatory disclosures from the end of 2017 into early 2018. 

Wilson’s public statements stand in stark incongruity with his actions. 

Despite warnings from geologists, Wilson decided to keep environmental 

concerns quiet. (R. at 5, 7.) Against the advice of his environmental and 

regulatory experts, Wilson decided to pitch environmental friendliness as a 

selling point for Red River rather than alerting investors to the “environmental 

concerns related to air pollution, groundwater and soil contamination, and 

destruction of rare species’ habitats” associated with fracking. (R. at 4.) 



R6 

11 
 

 After attending a conference in February 2018, where a speaker claimed 

that broad statements about environmental compliance probably would not 

lead to 10(b) fraud claims, Wilson ceased to seek pre-approval from Thompson 

and Grimes and began to make overtly misleading statements about Red 

River’s environmental practices and expectations. (R. at 6.) Between the time of 

the conference and the day that Red River’s storage sites collapsed and filled 

Texas waterways with toxic wastewater, Wilson made eight distinct, false 

statements concerning Red River’s commitment to environmental conservation 

and the likelihood of a major ecological event. These statements appeared in 

two SEC disclosures as well as a speech that Wilson delivered during a 

conference with oil and gas securities analysts. (R. at 7.) All eight statements 

were accessible to current and potential investors in the company and Wilson 

made all eight statements in the weeks leading up to the respondents’ 

purchase of $58 million in Red River shares. (R. at 8.) Wilson’s materially 

misleading claims—which form the basis for this case—are summarized below. 

 
App. A.  
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Respondents, on behalf of those individuals who purchased Red River 

common stock between March 2, 2018 and August 2, 2018, filed a putative 

class action against Red River and Wilson in the District of Fordham on August 

10, 2018. (R. at 8.) Respondents asserted a securities fraud claim against Red 

River under Section 10(b) of the Exchange Act, 15 U.S.C. § 78j(b) and Rule 

10b-5, as promulgated thereunder, 17 C.F.R. § 240.10b-5. (R. at 9.) 

Additionally, Respondents asserted a control person liability claim against 

Wilson under Section 20(a) of the Exchange Act, 15 U.S.C. § 78t(a). Id. The 

District Court improperly granted Red River and Wilson’s motion to dismiss for 

failure to state a claim upon which relief can be granted under Rule 12(b)(6) of 

the Federal Rules of Civil Procedure. (R. at 2.) Respondents appealed to the 

appellate court, at which the court properly determined Respondents to have 

alleged a viable claim against Red River under Section 10(b) of the Exchange 

Act. (R. at 2, 22.) The appellate court also concluded Section 20(a) does not 

require plaintiffs to allege the defendant’s culpable participation in the primary 

violation and accordingly found an adequately stated claim against Wilson 

under Section 20(a) of the Exchange Act. (R. at 22-26.) Red River and Wilson 

appealed to this Court and the Court granted certiorari on February 1, 2019. 

(R. at 37.) 

STANDARD OF REVIEW 
  

To survive a Rule 12(b)(6) motion to dismiss under the Federal Rules of 

Civil Procedure, “a complaint must contain sufficient factual matter, accepted 

as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 
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556 U.S. 662, 678 (2009) (internal citations removed). The appellate standard 

of reviewing a 12(b)(6) dismissal for failure to state a claim is de novo. Lustgraaf 

v. Behrens, 619 F.3d 867, 872 (8th Cir. 2010). 

SUMMARY OF THE ARGUMENT 
 

Respondents alleged sufficient factual matter to support the claim that 

Red River committed a § 10(b) violation. Wilson made eight statements during 

the first half of 2018 that were materially misleading due to implicit and 

explicit embedded untrue assertions. Statements 2–4 are material because they 

went beyond mismanagement-type omissions and deceived investors about the 

quality of Red River’s environmental protection practices. Additionally, all the 

statements constitute more than mere puffery because they were supported by 

untrue underlying facts that altered the total factual mix. Furthermore, Wilson 

made the statements with scienter according to the trend across the circuit 

courts to recognize the extreme recklessness standard of scienter. Wilson 

should and easily could have known that his statements were likely to mislead 

and endanger investors.  

Respondents also stated a legally sufficient § 20(a) claim against Wilson. 

Requiring that a culpable participation element be pled would constitute gross 

judicial overreach because neither the statutory language nor the majority of 

circuits call for it. Because Respondents both pled a § 10(b) claim against 

Appellants and properly alleged that Wilson exercised control over Red River, 

they have satisfied both elements of a § 20(a) claim. 
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ARGUMENT 

The Securities Exchange Act of 1934 (“1934 Act”) applies to all securities 

transactions conducted via national exchange markets. 15 U.S.C. §§ 78a–78b 

(2018). Section 10(b) of the 1934 Act prohibits the use of “any manipulative or 

deceptive device or contrivance in contravention” of the 1934 Act’s investor 

protection laws. § 78j(b). SEC Rule 10b-5 further specifies the sort of deceiving 

behavior the 1934 Act prohibits. 17 C.F.R. § 240.10b–5(b) (2018). The Supreme 

Court of the United States of America has “implied a private cause of action 

from the text and purpose of § 10(b)” which allows deceived investors to seek 

remedy, Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 37 (2011), and the 

Private Securities Litigation Reform Act (“PSLRA”) enumerates the specific 

requirements to which private complaints alleging § 10(b) violations must 

adhere, § 78u-4(b). In turn, § 20 of the 1934 Act imposes joint and several 

liability on the direct and indirect controllers of parties proven liable under § 

10(b). § 78t(a). 

I. Wilson’s false statements about Red River’s environmental 
practices and its expectations regarding the potential for an 
environmental disaster materially misled investors in an 
extremely reckless manner 

A. Respondent properly alleges that Wilson’s false statements about 
Red River’s environmental practices and expectations were material 

 
Materiality is a common element of securities fraud actions and is a § 10(b) 

element. § 78j(b); § 78u-4(b). “SEC Rule 10b–5 implements [§ 10(b)] by making 

it unlawful to, among other things, ‘make any untrue statement of a material 

fact or to omit to state a material fact necessary in order to make the 
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statements made, in the light of the circumstances under which they were 

made, not misleading.’” Matrixx, 563 U.S. at 37 (quoting § 240.10b–5(b)). 

Accordingly, “the complaint shall specify each statement alleged to have been 

misleading, the reason or reasons why the statement is misleading, and, if an 

allegation regarding the statement or omission is made on information and 

belief, the complaint shall state with particularity all facts on which that belief 

is formed.” § 78u-4(b)(1). Of note is that “§ 10(b) and Rule 10b–5(b) do not 

create an affirmative duty to disclose any and all material information. 

Disclosure is required under these provisions only when necessary ‘to make . . 

. statements made, in the light of the circumstances under which they were 

made, not misleading.’ . . . Even with respect to information that a reasonable 

investor might consider material, companies can control what they have to 

disclose under these provisions by controlling what they say to the market.” 

Matrixx, 563 U.S. at 44-45 (quoting 17 CFR § 240.10b–5(b)). 

Because of the “cumulative construction of the securities laws,” the 

nuances of finding materiality transfer across all actions in which materiality is 

an element. Herman & MacLean v. Huddleston, 459 U.S. 375, 386 (1983). A 

plaintiff has satisfied the materiality element when they “show that the 

defendant made a statement that was ‘misleading as to a material fact.’” 

Matrixx, 563 U.S. at 38 (emphasis in original) (quoting Basic Inc. v. Levinson, 

485 U.S. 224, 238 (1988)). Courts should not dismiss a § 10(b) claim “on the 

ground that the alleged misstatements or omissions are not material unless 

they are so obviously unimportant to a reasonable investor that reasonable 
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minds could not differ on the question of their importance.” ECA, Local 134 

IBEW Joint Pension Tr. of Chicago v. JP Morgan Chase Co., 553 F.3d 187, 197 

(2d Cir. 2009) (quoting Ganino v. Citizens Utils. Co., 228 F.3d 154, 162 (2d 

Cir.2000)).  

1.Wilson’s statements were not merely failures to disclose 
mismanagement; they falsely alleged corporate environmental 
practices and priorities in a manner that would have deceived 
a reasonable investor  

 
Statements which constitute nothing more than a failure to disclose 

mismanagement do not satisfy the materiality element because that type of 

statement “is not proscribed by § 10(b),” as securities fraud actions are not a 

means for shareholders to recover from managers who they believe have made 

bad business decisions. Suez Equity Inv'rs, L.P. v. Toronto-Dominion Bank, 250 

F.3d 87, 99 (2d Cir. 2001). However, a statement that constitutes a failure to 

disclose mismanagement can nonetheless be material if that statement would 

materially mislead a reasonable investor. See In re MobileMedia Sec. Litig., 28 F. 

Supp. 2d 901, 926 (D.N.J. 1998). Although “[t]he line between the [actionable] 

nondisclosure of material information and the [inactionable] nondisclosure of 

mismanagement is often difficult to discern,” id., a material nondisclosure 

generally occurs where “the value of disclosure does not depend solely on 

whether there has been a breach of faith or ineptitude on the part of 

management.” Craftmatic Sec. Litig. v. Kraftsow, 890 F.2d 628, 640 (3d Cir. 

1989). Put differently, where “the facts alleged go well beyond mere corporate 

mismanagement ‘in which the essence of the complaint is that shareholders 

were treated unfairly by a fiduciary,’” the mere fact that the nondisclosure 



R6 

17 
 

involves mismanagement does not bar defendant from liability under securities 

fraud laws. Estate of Soler v. Rodriguez, 63 F.3d 45, 55–56 (1st Cir. 1995) 

(quoting Santa Fe v. Green, 430 U.S. 462, 477 (1977)). Where plaintiffs 

complain that defendants “made an affirmative misrepresentation to [them], as 

outside investors, concerning the quality of [certain business facets],” the 

complaint should not be dismissed for merely alleging mismanagement. Suez 

Equity Inv'rs, 250 F.3d at 99 (2d Cir. 2001). 

    Here, the nondisclosures respondents alleged in statements 2–4 are 

material because they go beyond mismanagement and into subject matter that 

would have deceived a reasonable Red River investor regarding the quality of 

Red River’s environmental protection practices. Respondents allege more than 

mismanagement by asserting that Red River, in making those statements, lied 

materially about both the priority of environmentally safe activity and the 

environmental practices themselves.  

Statement 2 and 3, coupled together in the Form 10-K, presented 

investors with the mistaken belief that Red River had “no higher priority than 

ensuring” environmentally conscious activity and that Red River devotes “their 

most talented personnel and a substantial budget to ensure the protection of 

the environment.” (R. at 6.) Although Red River employed an “environmental 

team,” the group failed to adequately screen environmental concerns and make 

the appropriate operational changes. Rather than employing environmental-

risk audits and adopting environmentally-friendly practices after repeated 

reports of low-level seismic activity in areas of active Red River fracking, the 
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“environmental team” dismissed the concerns as requiring neither disclosure 

nor further investigation. (R. at 5, 7.) Had Red River’s environmental team truly 

been “ensuring the protection of the environment,” they would not have 

hesitated to call for “a suspension of fracking in order to investigate” whether or 

not their fracking had caused the late 2017 seismic activity. (R. at 7.) A team 

working “to ensur[e] the protection of the environment” certainly would employ 

more due diligence than stopping short of thoroughly investigating a report 

that has even an “unlikely” chance of linking their company to the threats they 

claim to fight. (R. at 6.)  

Statement 4, also within the same Form 10-K, presents an even more 

egregious claim that the company employs “the latest technology in order to 

minimize water or soil contamination.” Id. There is absolutely no evidence that 

Red River either adopted or invested in technology to minimize contamination. 

Without any evidence that Red River adopted environmentally-conscious 

technology, there is absolutely no truth to be found in Statement 4. A fully 

deceptive statement to investors easily satisfies as materially misleading.  

2. Wilson’s false claims were not mere puffery because they 
repeatedly implied specific facts in a manner that altered the 
“total mix” of information available to investors 

 
“[M]ere puffing” statements are typically not material. Grossman v. Novell, 

Inc., 120 F.3d 1112, 1119 (10th Cir. 1997). “[G]eneral statements about 

reputation, integrity, and compliance with ethical norms” are puffery. Lopez v. 

Ctpartners Exec. Search Inc., 173 F. Supp. 3d 12, 28 (S.D.N.Y. 2016) (quoting 

City of Pontiac Policemen's & Firemen's Ret. Sys. v. UBS AG, 752 F.3d 173, 183 



R6 

19 
 

(2d Cir. 2014) Optimistic statements of opinion are also puffery. Grossman v. 

Novell, Inc., 120 F.3d 1112, 1119 (10th Cir. 1997). “A statement can be 

dismissed as [immaterial] puffery as a matter of law only if . . . it is [either] 

exaggerated or so vague that a reasonable investor would not rely on it in 

considering the ‘total mix’ of facts available.” In re Sci.-Atlanta, Inc. Sec. Litig., 

239 F. Supp. 2d 1351, 1360 (N.D. Ga. 2002) (citing Hoxworth v. Blinder, 

Robinson & Co., Inc., 903 F.2d 186, 200–01 (3rd Cir.1990)), aff'd sub nom. 

Phillips v. Sci.-Atlanta, Inc., 374 F.3d 1015 (11th Cir. 2004).   

Optimistic opinion statements which look like puffery but are also 

supported by untrue underlying facts should not be dismissed as immaterial 

puffery when the untrue underlying facts have altered the total factual mix. 

Omnicare, Inc. v. Laborers Dist. Council Const. Indus. Pension Fund, 135 S. Ct. 

1318, 1327 (2015).  “[S]ome sentences that begin with opinion words like ‘I 

believe’ contain embedded statements of fact." Id. In a hypothetical scenario 

used to mark the difference between factual statements, puffing opinion 

statements, and opinion statements supported by underlying facts, Justice 

Kagan presents a television company’s CEO. Id. Specifically, this CEO 

demonstrates precisely why opinion statements supported by underlying facts 

can be materially misleading. Id.  

The first two example statements are as follows: “[t]he TVs we 

manufacture have the highest resolution available on the market,” and “I 

believe (or I think) the TVs we manufacture have the highest resolution 

available on the market.” Id. at 1326 (emphasis in original). “The first version 
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would be an untrue statement of fact if a competitor had introduced a higher 

resolution TV a month before—even assuming the CEO had not yet learned of 

the new product.” Id. Because that statement is “a determinate, verifiable 

statement about her company's TVs,” it is not puffing; it is misleading. Id. “But 

in the same set of circumstances, the second [statement] would remain true . . 

. . [because] the CEO really did believe, when she made the statement, that her 

company's TVs had the sharpest picture around.” Id. Contrast the second 

statement with this final one: “I believe our TVs have the highest resolution 

available because we use a patented technology to which our competitors do 

not have access.” Id. at 1327. This final statement is more than mere puffery 

because it “affirm[s] not only the speaker's state of mind, . . . but also an 

underlying fact: that the company uses a patented technology. . . .” Id. 

“Accordingly, liability [for making a misstatement] would follow (once again, 

assuming materiality) not only if the speaker did not hold the belief she 

professed but also if the supporting fact she supplied were untrue.” Id. 

Additionally, optimistic opinion statements with underlying facts can 

become material where defendant has repeatedly made such statements over 

time. Richman v. Goldman Sachs Grp., Inc., 868 F. Supp. 2d 261, 277–78 

(S.D.N.Y. 2012). By repeating opinion statements supported by the same 

underlying fact, defendants obligate themselves “to disclose information 

concerning the source of [the fact], since reasonable investors would find that 

such information would significantly alter the mix of available information.” In 

re Providian Fin. Corp. Sec. Litig., 152 F. Supp. 2d 814, 824–25 (E.D. Pa. 2001) 
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For example, a defendant who first makes such a statement in an SEC filing 

has used the formality of the context to emphasize the importance of the 

underlying fact. In re BHP Billiton Ltd. Sec. Litig., 276 F. Supp. 3d 65, 81 

(S.D.N.Y. 2017). Where the underlying fact is untrue, the misstatements on the 

repeated topic are material. Richman, 868 F. Supp. 2d at 277–78. 

Here, as occurred in In re BHP Billiton, defendant repeatedly made 

material opinion misstatements regarding commitments to safety and risk 

within the Form 10-K, a formal SEC filing. In re BHP Billiton, 276 F. Supp. 3d 

at 80–81. The formal context of a Form 10-K emphasized Statements 1–5 as 

being centrally important to Red River’s operations, moving any semblance of 

puffery into materiality that would influence a reasonable investor.  

Statement 7 presents Wilson’s opinion on the likelihood of an 

environmental event, made material by the suggested fact that Red River 

“pay[s] too much attention for that to happen.” (R. at 7.) While the statement 

allegedly expressed Wilson’s “honest[] belie[f] [that] a major environmental 

event has about a zero percent chance of occurring” on Red River’s property, 

the ‘total mix’ of facts available suggest otherwise. Id. Rather than “pay[ing] too 

much attention” to the environmental risks of fracking, Wilson disregarded 

warnings of serious environmental risk and failed to adopt any technology to 

minimize environmental damage. Id.  

Wilson’s consistent dismissal of such environmental risk also runs 

counter to his comment in Statement 8 that “disruption by natural disasters 

[is] beyond [Red River’s] control.” (R. at 8.). In December 2017, when advised 
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that Red River’s wastewater facilities were reaching capacity, Wilson dismissed 

the warnings and decided “he would expand the wastewater storage facilities 

only if he expanded operations.” (R. at 5.) In addition, when drafting 

environmental disclosures, Wilson commented that his staff’s drafts put too 

much emphasis on the “seepage of toxic chemicals into groundwater” because 

they “gave the impression [that] Red River was not a good corporate citizen.” Id. 

Along with these two occasions, Wilson and his team received multiple reports 

of low-level seismic activity occurring near their fracking sites and made no 

meaningful attempts to either investigate their potential responsibility or 

mitigate the risk of an environmental disaster. Repeated dismissals of these 

forewarnings create a ‘total mix’ of facts that make it difficult to understand 

how Wilson could “honestly believe a major environmental event ha[d] about a 

zero percent chance of occurring” and that “disruption by natural disasters [is] 

beyond [Red River’s] control.” (R. at 7–8.)  

Further analysis of the ‘total mix’ of facts produces a collection of 

statements that painted a false corporate image to investors. Wilson’s repeated 

assurances of environmental concern, establish a pattern that would lead a 

reasonable investor to take statements about Red River’s environmental 

practices seriously. Such statements were not anomalous or incidental; they 

formed a central part of Wilson’s marketing strategy. If taken as a whole, 

messages of “commitment to the environment,” high priority for preventing 

environmental damage, tight environmental standards, and close observation 

of environmental phenomena surrounding the fracking sites materially affected 
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the total mix of information available to investors. As a result, they 

convincingly and egregiously misstated the actual beliefs and practices of Red 

River.  

A. Respondents properly allege that Wilson acted with extreme 
recklessness, satisfying the definition of scienter adopted by 
most federal circuit courts  

 
A private claim under § 10(b) must also allege that the securities issuer 

acted with scienter. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 205-06 (1976). 

Scienter, for the purpose of § 10(b) and Rule 10b–5, is a mental state 

encompassing intentional or willful conduct designed to deceive or defraud 

investors by controlling or artificially affecting the price of securities. Id. at 193 

and n.12. A complaint adequately pleads scienter under PSLRA “only if a 

reasonable person would deem the inference of scienter cogent and at least as 

compelling as any opposing inference one could draw from the facts alleged.” 

Matrixx, 563 U.S. at 48. 

The inference that the defendant acted with scienter need not be 

irrefutable, i.e., of the “smoking-gun” genre, or even the “most plausible of 

competing inferences.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 

308, 324 (2007). The court’s job is not to scrutinize each allegation in isolation 

but to assess all of the allegations holistically. Id at 310. Accepting all 

allegations as true and taking them collectively, the court should ask: would a 

reasonable person find the inference of scienter at least as plausible as any 

opposing inference? Id. at 326. 
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1. Every federal circuit court to consider the issue has found 
that extreme recklessness is scienter for the purpose of a § 
10(b) claim 

   
While the Supreme Court has yet to decide the issue, the current state of 

the law weighs strongly in favor of the proposition that recklessness can satisfy 

the scienter requirement in a § 10(b) claim. Although the Court has held that 

negligence alone does not satisfy the scienter requirement, there they explicitly 

declined to answer whether or not recklessness can satisfy the requirement. 

Ernst & Ernst, 425 U.S. at 193, 203. In two subsequent cases—decided post-

PSLRA—the Court explicitly declined to decide the issue, choosing instead to 

assume that recklessness can be sufficient. Matrixx, 563 U.S. at 48; Tellabs, 

551 U.S. at 324. In other words, Ernst & Ernst intentionally left room for the 

possibility that some form of recklessness could qualify as scienter for the 

purpose of a § 10(b) claim and later cases indicate no aversion by the Court to 

treating it as such. 

Every Court of Appeals that has considered the issue since Ernst & 

Ernst, including those deciding after PSLRA’s introduction of heightened 

pleading requirements, has decided that recklessness can qualify as scienter. 

Tellabs, 551 U.S. at 319. The majority of those courts adopt a uniform 

standard for recklessness that satisfies the scienter requirement in a § 10(b) 

case—one commonly referred to as extreme recklessness. The “extreme 

recklessness” standard—now adopted by the Third, Fifth, Eighth, Ninth, Tenth, 

Eleventh, and D.C. Circuits, In re Alpharma Inc. Sec. Litig., 372 F.3d 137, 149 

(3d Cir. 2004); Goldstein v. MCI WorldCom, 340 F.3d 238, 246 (5th Cir. 2003); 



R6 

25 
 

Kushner v. Beverly Enterprises, Inc., 317 F.3d 820, 828 (8th Cir. 2003); Anixter 

v. Home-Stake Prod. Co., 77 F.3d 1215, 1232 (10th Cir. 1996); S.E.C. v. 

Steadman, 967 F.2d 636, 641 (D.C. Cir. 1992); McDonald v. Alan Bush 

Brokerage Co., 863 F.2d 809, 814 (11th Cir. 1989)—was first applied at the 

circuit level to a § 10(b) by the Fifth Circuit. Huddleston v. Herman & MacLean, 

640 F.2d 534, 545 (5th Cir. 1981), as corrected on denial of reh'g (July 13, 

1981), aff'd in part, rev'd in part, 459 U.S. 375 (1983). “Reckless conduct 

sufficient to serve as scienter must involve more than simple, or even 

inexcusable negligence.” Id. The court held that such scienter “requires an 

extreme departure from the standards of ordinary care, . . . which (a) presents 

a danger of misleading buyers or sellers (b) that is either known to the 

defendant or is so obvious that the actor must have been aware of it.” 

Id. (internal citations omitted). Three circuit courts have adopted approaches to 

recklessness that are not identical to that expressed in Huddleston. Infra. Their 

standards, however, represent only minor deviations from the now-standard 

definition of extreme recklessness.  

The Ninth Circuit has adopted the extreme recklessness standard as 

expressed in Huddleston, but emphasizes the necessity of a subjective 

component that extends beyond merely unreasonable behavior. That circuit 

holds that while a court may consider the objective unreasonableness of the 

defendant’s conduct, it must also find that the defendant’s recklessness was 

“intentional” or “conscious.” The court in In re VeriFone Holdings, Inc. Sec. Litig. 

stated that “[t]he ultimate question is whether the defendant knew his or her 
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statements were false, or was consciously reckless as to their truth or falsity.” 

704 F.3d 694, 702 (9th Cir. 2012). The subjective portion of the Ninth Circuit’s 

analysis is implied in the standard definition of extreme recklessness. See id. 

The Ninth Circuit merely emphasizes its centrality to the question of scienter. 

The Second and Seventh Circuits, while explicitly holding that some form 

of recklessness can constitute scienter in a § 10(b) civil suit, have not adopted 

specific definitions for the type of recklessness that satisfies the requirement. 

The Second Circuit has found that recklessness can qualify as scienter at least 

where the defendant owes a fiduciary duty to the defrauded party. Rolf v. Blyth, 

Eastman Dillon & Co., 570 F.2d 38, 44 (2d Cir. 1978), amended sub nom. Rolf v. 

Blyth Eastman Dillon & Co., 1978 WL 4098 (2d Cir. May 22, 1978).The Seventh 

Circuit acknowledges that scienter can be established by “intentional or 

reckless” behavior, at least where the defendant, blinded by a conflict of 

interest, wantonly ignores evidence and fails to disclose that evidence to 

shareholders whose interests lie with the corporation. Bailey v. Meister Brau, 

Inc., 535 F.2d 982, 993 (7th Cir. 1976). 

2. The Supreme Court should explicitly hold that extreme 
recklessness is scienter for the purpose of a § 10(b) claim 
because such a holding would enhance the value of 
executive communication with shareholders 

 
The Supreme Court’s adoption of the extreme recklessness standard for 

scienter in § 10(b) civil fraud claims is the best approach from a policy 

perspective. The extreme recklessness standard would protect the public by 
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setting a baseline of accountability for executives’ public statements without 

chilling the valuable public dialog between companies and their investors. 

First, the extreme recklessness standard is consistent with modern 

expectations that executives, who often play central roles in both management 

and public relations, actually understand the inner workings of the 

corporations they lead. The Sarbanes-Oxley Act’s requirement that executives, 

including specifically CEO’s and CFO’s, sign SEC disclosures regarding their 

companies’ policies, activities, financial status, and projections for the future, 

exemplifies a joint legislative and regulatory push toward heightened 

accountability for such powerful figures. See 15 U.S.C. § 7241(a) (2018). 

Congress and the SEC expect expertise and candor in public companies’ 

statements to regulators. The Supreme Court should accept nothing less of 

executives communicating directly with actual and prospective shareholders. 

As the ease of direct communication via social media increases and 

public access to both new and traditional journalistic outlets spreads, 

executives play an increasingly critical role as conduits between company 

insiders and outsiders. Executives must not escape liability by turning a blind 

eye in order to maintain a favorable narrative. The Supreme Court should 

interpret § 78(j)b in a manner that fosters greater alignment between 

executives’ actual and perceived credibility. To leave extreme recklessness 

unchecked when top management makes statements directly to the public not 

only harms investors but fundamentally clashes with modern expectations of 

corporate executives. 



R6 

28 
 

Second, adopting the standard will not chill the disclosure of relevant 

information by executives. An extreme recklessness standard would not apply 

to innocent, negligent, or even somewhat reckless mistakes. It would merely 

serve as a baseline expectation that would enhance public confidence in 

communication from executives. Shareholders and prospective investors would 

benefit from the knowledge that such communication has some basis in fact, or 

at least sincere belief. Both companies and investors would benefit from the 

heightened trust that would accompany such basic accountability. 

3.Wilson’s open disregard for environmental concerns of which 
he was aware rendered his statements extremely reckless 

 
In the present case, the respondent alleges behavior that satisfies the 

extreme recklessness standard. Circuit courts applying the standard have 

found that circumstantial evidence is admissible to create an inference that the 

defendant acted with extreme recklessness. E.g., Huddleston, 640 F.2d at 545.  

They have also found that reckless disregard of truth or falsity establishes 

scienter. E.g., Rolf v. Blyth, Eastman Dillon & Co., 570 F.2d at 44. Objectively 

obvious danger established liability even absent an actual appreciation by the 

speaker of the omitted material’s significance to the plaintiff. Sundstrand Corp. 

v. Sun Chem. Corp., 553 F.2d 1033, 1046 (7th Cir. 1977). Extreme 

recklessness—if not intent—was at least as probable an inference as the 

alternatives when a corporate defendant chose not to disclose reports of 

adverse events, “not because it believed they were meaningless but because it 

understood their likely effect on the market.” Matrixx, 563 U.S. at 50. 
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Wilson’s habitual resistance to the counsel of Thompson and Grimes, his 

environmental and regulatory compliance experts, evinces a disregard for both 

their expertise and for Red River’s responsibilities as a corporate citizen. His 

choice to ignore the advice of prominent university geologists exposed Red 

River shareholders to obvious danger. Under Wilson’s leadership, Red River 

used “excessive amounts of explosives” to condition the shale rock and 

neglected to expand the capacity of their wastewater storage sites. (R. at 8.) 

Wilson directed his company to engage in these activities even though his 

engineers warned him that the storage sites had already been filled beyond 

their intended capacity on multiple occasions. Id. He did so knowing that 

wastewater posed a great environmental risk.  

Wilson refused to make “potentially market-roiling” (R. at 7.) disclosures 

of low-level seismic activity in the Eagle Ford Shale after receiving warnings 

from university geologists on at least three occasions. After receiving these 

warnings, Wilson refused to engage in an immediate investigation surrounding 

Red River’s environmental practices, instead delaying investigation for nearly 

two months and ensuring that negative findings would not make it into earlier 

SEC disclosures. 

Taken together, the acts alleged by the respondent raise an inference of 

scienter that is at least as strong as any competing inference. Not only were 

Wilson’s statements materially false, they were made with extreme 

recklessness. Wilson should and easily could have known that his statements 
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were likely to mislead and endanger investors. His extreme recklessness was 

the proximate cause of the respondents’ loss. 

II. Respondents satisfy the pleading requirements of § 20(a) by 
establishing Wilson’s status as a control person 

 
Respondents request the Court affirm the court of appeal’s determination 

that plaintiffs are not required to plead culpable participation in order to state 

a legally sufficient claim under § 20(a) of the 1934 Act, 15 U.S.C. § 78t(a) 

(2018), and the court of appeal’s subsequent finding that a § 20(a) claim was 

adequately pled by Respondents against Wilson.  

According to § 20(a), “[e]very person who, directly or indirectly, controls 

any person liable under any provision of this chapter [such as § 10(b)] or of any 

rule or regulation thereunder [such as Rule 10b-5] shall also be liable jointly 

and severally with and to the same extent as such controlled person . . . .” § 

78t(a). As defined by the SEC, the word “control” connotes a “power to direct or 

cause the direction of the management and policies of a person [or 

corporation], whether through ownership of voting securities, by contract, or 

otherwise.” 17 C.F.R. § 240.12b-2 (2018). “There is no concrete test for 

establishing whether a defendant exercises actual power or control . . . . The 

question is an intensely factual one and ‘involve[es] scrutiny of the defendant's 

participation in the day-to-day affairs of the corporation and the defendant's 

power to control corporate actions.” In re Volkswagen “Clean Diesel” Mktg., 

Sales Practices, & Prod. Liab. Litig., 328 F. Supp. 3d 963, 981 (N.D. Cal. 2018) 

(internal citations removed). Specifically, “[c]ontrol over a primary violator may 
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be established by showing that the defendant possessed ‘the power to direct or 

cause the direction of the management and policies of a person, whether 

through the ownership of voting securities, by contract, or otherwise.’” In re 

Parmalat Sec. Litig., 375 F. Supp. 2d 278, 310 (S.D.N.Y. 2005) (citing S.E.C. v. 

First Jersey Securities Inc., 101 F.3d 1472-73 (2d Cir. 1996)).  

1. Requiring plaintiffs to plead culpable participation would 
constitute judicial overreach because the statute clearly 
indicates that good faith is an affirmative defense to control 
person liability 

  
The number of prima facie elements of a § 20(a) claim is disputed 

between the circuit courts of appeals and even within the circuit courts. In re 

Parmalat, 375 F. Supp. 2d at 308 (quoting In re NTL, Inc. Securities Litig., 347 

F.Supp.2d 15, 37 (S.D.N.Y.2004)) (“whether culpable participation must be 

pleaded as well as proven ‘is an interesting question on which courts, both 

within and outside this circuit are deeply divided.’”). See Frank Kaplan, 

“Control Person Liability – Is Pleading and Proof of ‘Culpable Participation’ 

Required and What Does that Requirement Mean?”, THE BANKING LAW JOURNAL, 

401 (July-August 2018) (explaining that the Second,1 Third, and D.C. Circuits 

require culpable participation to be plead, the Fifth and Sixth Circuits are split 

on the issue, and the First Circuit has expressly left the topic open).  

Amidst dispute over a third element of culpable participation, all Circuits 

require a plaintiff to show: “(1) a primary violation of federal securities laws (not 

                                                        
1 Although the article asserts that “there appears to be a disagreement now within [the Second 
Circuit] as to whether the plaintiff must plead and/or prove culpable participation in order to 
establish control person liability,” Respondents acknowledge the appellate opinion by C.J. 
Margolis holds that circuit requires culpable participation to be plead by plaintiffs. 
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at issue here); and (2) that the defendant exercised actual power or control over 

the primary violator.” Howard v. Everex Sys., Inc., 228 F.3d 1057, 1065 (9th 

Cir. 2000); see Donohoe v. Consol. Operating & Prod. Corp., 982 F.2d 1130, 

1138 (7th Cir. 1992) (describing a two-prong test for determining control 

person liability: (1) “whether the alleged control person actually exercised 

general control over the operations of the entity principally liable” and (2) 

whether “such a person possessed the power or ability to control the specific 

transaction or activity upon which the primary violation was predicated, even if 

such power was not exercised.”); Hollinger v. Titan Capital Corp., 914 F.2d 

1564, 1575 (9th Cir. 1990) (holding that “a plaintiff is not required to show 

‘culpable participation’ to establish that a broker-dealer was a controlling 

person under § 20(a). The statute does not place such a burden on the 

plaintiff.”). But see Carpenters Pension Trust Fund of St. Louis v. Barclays PLC, 

750 F. 3d 227, 236 (2d Cir. 2014) (“To state a claim of control person liability 

under § 20(a), ‘a plaintiff must show (1) a primary violation by the controlled 

person, (2) control of the primary violator by the defendant, and (3) that the 

defendant was, in some meaningful sense, a culpable participant in the 

controlled person's fraud.’” (citing ATSI Comm'ns, Inc. v. Shaar Fund, Ltd., 493 

F.3d 87, 108 (2d Cir. 2007))); In re Cannavest Corp. Sec. Litig., 307 F. Supp. 3d 

222, 256 (S.D.N.Y. 2018) (concluding that “‘culpable participation’ is a required 

element of a Section 20(a) claim”); S.E.C. v. Yorkville Advisors, LLC, 305 F. 

Supp. 3d 486, 511 (S.D.N.Y. 2018) (“Among the district courts in this Circuit, 

the weight of well-reasoned authority requires the plaintiff to prove ‘some level 
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of culpable participation at least approximating recklessness in the section 

10(b) context.’”); In re Merck & Co., Inc. Sec., Derivative & Erisa Litig., 2012 WL 

3779309, at *10 (D.N.J. Aug. 29, 2012) (“This Court then turns to the decisions 

from this district espousing the view that the culpable participation of a 

defendant must be pled in order to maintain a § 20(a) claim against him. . . . 

The Court finds that, in light of Iqbal, those decisions, requiring that all 

elements of a control person claim be pled, represent the more sensible 

approach.” (Iqbal, 556 U.S. 662 (internal citations removed))). 

However, § 20(a)’s “language is clear upon its face.” In re Parmalat, 375 F. 

Supp. 2d at 308. Section 20(a) “provides that a ‘controlling person’ is liable 

“unless [he] acted in good faith and did not directly or indirectly induce the act 

or acts constituting the violation or cause of action.” Hollinger, 914 F.2d at 

1575 (quoting § 78t(a)) (emphasis added). Section 20(a) “premises liability solely 

on the control relationship, subject to the good faith defense. According to the 

statutory language, once the plaintiff establishes that the defendant is a 

‘controlling person,’ then the defendant bears the burden of proof to show his 

good faith.” Id. (emphasis added). See also id. at 1572 (further defining § 20(a)’s 

liability as applied to “[e]very person who . . . controls any person liable” which 

connects liability to the control relationship, without requiring a separate 

element of culpable participation to be pled). The language of § 20(a) supports a 

finding that plaintiffs need not plead culpable participation of the defendant, 

but rather that the defendant can raise a “good faith” defense by “‘proving the 

absence of scienter’ and a failure to directly or indirectly induce the violations 
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at issue.” Howard, 228 F.3d at 1065 (citing Arthur Children's Trust v. Keim, 994 

F.2d 1390, 1398 (9th Cir.1993)). Ultimately, “[t]he interpretation most 

consistent with the text is that the defendant bears the burden of establishing 

good faith and lack of inducement, not that the plaintiff must allege the 

opposite in its pleadings.” In re Parmalat, 375 F. Supp. 2d at 308 (S.D.N.Y. 

2005). As mentioned in the Court of Appeals decision, “[i]f culpable 

participation were treated as an element, a defendant would be required to 

prove good faith after a plaintiff has pleaded and proven culpable participation 

– an “illogical result” that renders the good faith clause of the statute 

meaningless.” (R. at 25.) (citing In re Parmalat, 375 F. Supp. 2d at 308 n.200).  

Congressional intent of the statute further supports a finding that § 20(a) 

was not intended to require a culpable participation element. The purpose of § 

20(a) was to “expand, rather than restrict, the scope of liability under the 

securities laws.” S.E.C. v. MGMT Dynamics, Inc., 515 F.2d 801, 812 (2d Cir. 

1975). See also In re Parmalat, 375 F. Supp. 2d at 308. There is no dispute that 

“[t]he intent of Congress in adding this section . . . was obviously to impose 

liability only on those directors who fall within its definition of control and who 

are in some meaningful sense culpable participants in the fraud perpetrated by 

controlled persons.” Lanza v. Drexel & Co., 479 F.2d 1277, 1299 (2d Cir. 1973). 

But, this statement on intent “has no bearing on the question of pleading 

culpable participation. It merely reiterates that an individual must culpably 

have participated in the fraud . . . a requirement that would be satisfied by the 

failure of a control person to establish the statutory good faith defense.” In re 



R6 

35 
 

Parmalat, 375 F. Supp. 2d at 309 (commenting on the intent of Congress as 

stated in Lanza, 479 F.2d at 1299).  

2. Respondents sufficiently plead that Wilson, as Red River’s 
founder, CEO, and board chairman, acted as a control person 

 
Under the textual meaning of § 20(a) of the Exchange Act, Respondents 

have sufficiently plead a 20(a) control person liability claim against Wilson. 

Respondents (1) successfully pled a Section 10(b) claim against Appellants; and 

(2) properly alleged that Wilson exercised control over Red River. To support 

their 20(a) claim, Respondents introduced evidence of Wilson’s control in his 

capacity as chief executive officer (CEO) of Red River for 33 years (1985-2018). 

As CEO of Red River, Wilson was highly involved in the day-to-day affairs of the 

corporation, exercised great control over corporate actions, and directed 

management and policies to reflect his desired outcomes. Wilson even 

introduced the dangers of fracking to Red River in the late 1990’s, “sens[ing] 

immediately” that it would be highly controversial, but ultimately decided to 

take Red River “all in” with fracking. (R. at 4.)  

As Wilson’s corporation engaged in fracking, he consistently directed the 

tone and content of corporate materials, wanting to add a more positive tone to 

public statements and disclosure documents and an unwarranted emphasis 

that environmental risks “never materially impacted Red River’s income or 

operations.” (R. at 4–6). Wilson also engaged in regular dialogue with 

Thompson, Grimes, and his engineering team, but often “felt their concerns 

were overstated” and decided against storage expansion and transparent 
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disclosures. (R. at 5.) Honest disclosures would have properly alerted investors 

to the “environmental concerns related to air pollution, groundwater and soil 

contamination, and destruction of rare species’ habitats” of fracking. (R. at 4.)  

Finally, as the CEO of Red River, Wilson exercised control over the corporate 

image by “[speaking] his mind in meetings with major institutional investors, 

securities analysts, and industry groups” without pre-clearance from Grimes or 

Thompson. (R. at 7.) Ultimately, Wilson exercised great control through his 

participation in day-to-day affairs and direction of management, corporate 

disclosures, and public statements. Because Wilson did not raise a good faith 

defense, no specific showing was required to show Wilson’s state of mind. 

Accordingly, Respondents sufficiently pled a § 20(a) claim for control person 

liability by presenting (1) a primary violation of § 10(b) of the Exchange Act; 

and (2) that Wilson exercised actual power and control over Red River. It is also 

worthy to note that the evidence introduced by Respondents is more than 

adequate to illustrate a showing that Wilson was in control of Red River and 

culpably participated in the fraud. 

CONCLUSION 
 

For the foregoing reasons, we request that the Court affirm the appellate 

court’s findings.  

Respectfully Submitted, 

/s/ Team # R6 

Counsel for the Respondents 

  


