
 
THE SUPREME COURT OF THE UNITED STATES 

 
SPRING TERM, 2019 

 
 

DOCKET NO. 19-132 
 
 
 
 
 
 
 

RED RIVER; JAMES WILSON 
 

Petitioners 
 
 

v. 
 
 

TEACHER RETIREMENT SYSTEM OF FORDHAM; FORDHAM MUNICIPAL 
RETIREMENT FUND, INDIVIDUALLY AND ON BEHALF OF ALL OTHERS 

SIMILARLY SITUATED 
 

Respondents. 
 
 
 
 
 

ON WRIT OF CERTIORARI TO 
 

THE UNITED STATES COURT OF APPEALS FOR THE FOURTEENTH CIRCUIT 
 
 

BRIEF FOR THE RESPONDENTS 
 
 
 
Team R12 
Counsel for the Respondents  
 



R12 

 2 

TABLE OF CONTENTS 
 
TABLE OF CONTENTS .................................................................................... 2 

TABLE OF AUTHORITIES ................................................................................ 3 

QUESTIONS PRESENTED ............................................................................... 5 

STATEMENT OF FACTS .................................................................................. 6 

STATUTORY AND DOCTRINAL BACKGROUND ................................................ 9 

SUMMARY OF ARGUMENT ........................................................................... 11 

ARGUMENT .................................................................................................. 12 

I. Statements Red River and Wilson made regarding the environment are 

actionable under the Securities and Exchange Act of 1934. ........................ 12 

II. There is a strong inference that Red River and Wilson acted with 

scienter. ..................................................................................................... 21 

III. Plaintiffs sufficiently establish a prima facie Section 20(a) case. ......... 24 

CONCLUSION ............................................................................................... 35 

 
  



R12 

 3 

TABLE OF AUTHORITIES 

Cases 
Adams v. Kinder-Morgan, Inc., 340 F.3d 1083, 1108 (10th Cir. 2003)) ............ 28 

Basic Inc. v. Levinson, 485 U.S. 224 (1988) ...................................................... 9 

Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005). ............................. 10 

G.A. Thompson & Co. v. Partridge, 636 F.2d 945, 958 (5th Cir. 1981 .............. 27 

Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1575 (9th Cir. 1990) ............. 32 

Holloway v. Howerdd ..................................................................................... 30 

IBEW Local Union No. 58 Pension Tr. Fund & Annuity Fund v. Royal Bank of 

Scotland Grp., PLC, 783 F.3d 383, 392 (2d Cir. 2015). ................................ 20 

In re Ford Motor Co. Securities Litigation, Class Action, 381 F.3d 563 (2004). . 13, 

17, 19 

In re Harman Intern. Industries, Inc. Sec. Litig., 791 F.3d 90, 109 (D.C. Cir. 

2015) ......................................................................................................... 28 

In re Initial Pub. Offering Sec. Litig., 241 F. Supp. 2d 281, 397 n.185 (S.D.N.Y. 

2003) ......................................................................................................... 34 

In re Int'l Bus. Machines Corp. Sec. Litig., 163 F.3d 102, 107 (2d Cir. 1998) .... 20 

In re Mut. Funds Inv. Litig., 566 F.3d 111, 130 (4th Cir. 2009) ........................ 11 

In re VeriFone Holdings, Inc. Securities Litigation, 704 F.3d 694, 698 (9th Cir. 

2012) ......................................................................................................... 21 

Laperriere v. Vesta Ins. Grp., Inc., 526 F.3d 715, 721 (11th Cir. 2008). ... 10, 25 

Lustgraaf v. Behrens, 619 F.3d 867, 877 (8th Cir. 2010) ................................ 34 

Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 38 (2011) ............. 13, 14, 22 

Metge v. Baehler, 762 F.2d 621, 631 (8th Cir. 1985) ................................ 28, 30 



R12 

 4 

S.E.C. v. Mgmt. Dynamics, Inc., 515 F.2d 801, 812 (2d Cir. 1975) ................... 26 

Salit v. Stanley Works, 802 F. Supp. 728, 735 (D. Conn. 1992) ...................... 31 

Santa Fe Industries, Inc. v. Green, 430 U.S. 462 (1977) ........................... passim 

Suez Equity Inv'rs, L.P. v. Toronto-Dominion Bank, 250 F.3d 87, 99 (2d Cir. 

2001); ........................................................................................................ 18 

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 323 (2007); ........... 21 

TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 n. 10 (1976) ............ 13 

Other Sources 

15 U.S.C. § 78t(a) .................................................................................... 10, 25 

15 U.S.C. §78j(b) ............................................................................................. 9 

15 U.S.C.A. § 78u-4(b)(1)(A-B) (West 1995) .................................................... 10 

17 C.F.R. §240.10b-5(b). ................................................................................. 9 

H.R.Rep. No. 1383, 73rd Cong., 2d Sess. 26 (1934) ....................................... 26 

Brian A. Melhus, Control Person Liability: A Repudiation of Culpable 

Participation, 37 J. Corp. L. 929, 942 (2012)          27 

Lewis D. Lowenfels & Alan R. Bromberg, Controlling Person Liability Under 

Section 20(a) of the Securities Exchange Act and Section 15 of the Securities 

Act, 53 Bus. Law. 1, 11 (1997). ............................................................. 27, 29 

 

 

 
 
  



R12 

 5 

QUESTIONS PRESENTED 
 
 

I. Whether claims challenging certain statements describing a company’s 

environmental commitments, practices, and risks are inactionable under 

15 U.S.C. § 78j(b) as a matter of law, and whether those claims 

adequately plead scienter.  

 

II. Whether a claim for control person liability under 15 U.S.C. § 78t(a) 

requires an allegation that the control person was a culpable participant 

in the primary violation. 
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STATEMENT OF FACTS 

 Mr. Wilson founded Red River in 1962. R. at 2. Red River began as a 

small private oil drilling company. Id. Eventually, and despite “a series of 

environmental problems, geological missed calls, and destructive oil field fires,” 

Red River became “one of the United States’ larger independent oil exploration 

companies.” Id.  

 By 1985, however, Wilson’s drive to grow Red River had “outpaced the 

Houston banks’ appetite for risk associated with his concentrated bets.” Id. So, 

out of options and in need of additional funding, Wilson took Red River public. 

Id. at 3. Over a six-year period, Wilson liquidated eighty-five percent of his 

ownership interest in Red River, and “served as [Red River’s] board chairman 

and chief executive officer.” Id. Red River also “named Pamela Thompson as 

chief operating and environmental officer and Sandra Grimes as senior vice 

president and general counsel.” Id. Both Ms. Thompson and Ms. Grimes were 

experts in their respective fields. Id. Thompson in environmental regulatory 

compliance and Grimes in regulatory and litigation disclosure. Id. However, 

Wilson, used to running Red River independently, chaffed against 

“Thompson[’s] obsesse[sion] over environmental compliance and Grime[‘s] 

[obsession] over regulatory and litigation disclosure.” Id.   

“Fracking brought with it environmental concerns related to air pollution, 

ground water and soil contamination, and destruction of rare species’ 

habitats.” Id. And Red River’s own environmental team “expressed hesitation 
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about the risks associated with drilling wells through West Texas aquifers.” 

However, despite these concerns, Wilson went “all in” on fracking. Id.  

The environmental concerns were not lost on Thompson and Grimes, 

who attempted to keep Red River’s public statements within regulatory 

compliance. Id. However, Thompson’s and Grimes’ policing of these statements 

led to “frequent head butting with Wilson” who maintained his distaste for 

compliance requirements and what he considered bureaucratic red tape.” Id.  

Then, in late 2017, the first two things that would eventually lead to an 

environmental disaster happened. First, multiple university geologists began 

reporting to Red River that seismic activity had been detected in an area it was 

fracking. Id. at 5. Unconcerned by these reports, Red River continued fracking 

and refused to stop fracking operations investigate them. Id. Second, Wilson 

received word from his engineering team that the toxic wastewater containers 

had nearly reached capacity on several occasions. Id. He too was unconcerned 

by this report and did nothing to remedy the issue. Id.  

In January of 2018, Wilson wrote to Thompson and Grimes because he 

was discontent with how much Red River’s environmental disclosures focused 

on “minor environmental mishaps including seepage of toxic chemicals into 

groundwater and methane-related air pollution.” Id. And required any further 

statements by Red River to be more “positive in tone.” Id. at 6.  

Following Wilson’s instructions, Red River’s March 1, 2018 10-K report 

made positive statements about Red River’s commitment to the environment. 
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In early May 2018, Red River again received reports of seismic activity. 

Thompson, Grimes, and Wilson met to discuss the issue, but “decided the 

report did not warrant a potentially market roiling disclosure.” Id. at 7. Instead, 

the three agreed to investigate the phenomenon later in July of that year. Id. 

Following these discussion, on May 15, 2018, Wilson made several 

statements in a conference with securities analysists. 

After these comments were made Red River received more reports of 

seismic activity at its fracking site. Id. But again, decided not to explicitly 

disclose the information to investors. Id. Instead, on June 1, 2018, Red River 

made the following statement in its 10-Q, “operations could be subject to 

disruption by natural disasters beyond our control,” including “severe storms, 

fires, earthquakes, civil unrest, and terrorist attacks.” Id. at 7-8. 

Then on June 3rd, the Teacher Retirement System of Fordham, and on 

June 7th, the Fordham Municipal Retirement Fund (collectively the “Teachers’ 

Fund”) purchased $58 million dollars of Red River stock. Id. at 8.  

 Several days after the Teachers’ Fund purchased these shares, mid-level 

shocks shook Red River’s fracking sight wrecking its toxic wastewater storage 

facilities, which released “millions of gallons of wastewater.” Id. The toxic 

wastewater then “infiltrated the West Texas groundwater and seeped into the 

regional aquifers.” Id. This environmental disaster was well televised, and Red 

River’s stock plunged. Id. A subsequent investigation found that Red River had 

been using “excessive amounts of explosives to condition the shale rock for the 

injection process.” Id. Additionally, while investigators could not conclude that 
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blasting caused the seismic activity, they were certain that fracking was the 

“proximate cause was the proximate cause of the wastewater escaping the 

storage site.” Id. Finally, the investigation found that Red River’s toxic 

wastewater storage facilities were “filled beyond recommended capacity.” Id.  

 In August, believing they had been materially mislead by Red River’s and 

Wilson’s statements, the Teachers’ Fund brought this suit to recover members’ 

lost retirement funds. Id.  

STATUTORY AND DOCTRINAL BACKGROUND 
 

A. Section 10(b) of The Securities and Exchange Act of 1934 

The purpose of the Securities and Exchange Act of 1934 is to 

“implement[] a philosophy of full disclosure.” Basic Inc. v. Levinson, 485 U.S. 

224 (1988). Therefore, Section 10(b) of the Act makes it unlawful to “use or 

employ, in connection with the purchase or sale of any security registered on a 

national securities exchange... any manipulative or deceptive device or 

contrivance” in violation of the Security and Exchange Commission's rules. 15 

U.S.C. §78j(b). To implement Section 10(b) Rule 10b-5 was enacted. Rule 10(b)-

5 makes it unlawful “[t]o make any untrue statement of a material fact or to 

omit to state a material fact necessary in order to make the statements made, 

in the light of the circumstances under which they were made, not misleading.” 

17 C.F.R. §240.10b-5(b). For the purposes of this brief, these sections are 

collectively referred to as Section 10(b).  

 To successfully bring a private cause of action under Section 10(b) the 

plaintiff must show (1) that a material misrepresentation or omission was 
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made; (2) with scienter; (3) in connection with the purchase or sale of a 

security; (4) transaction causation; (5) economic loss; (6) and loss causation. 

Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005). On appeal, only 

materiality and scienter are in dispute. 

 Finally, to prevent frivolous lawsuits, Congress enacted the Private 

Securities Litigation Reform Act of 1995 (PSLRA). The PSLRA requires the 

plaintiff to specify in its complaint “the reason or reasons why the statement is 

misleading, and, ... state with particularity all facts on which that belief is 

formed. 15 U.S.C.A. § 78u-4(b)(1)(A-B) (West 1995). Additionally, when proving 

scienter, the complaint must “state with particularity facts giving rise to a 

strong inference that the defendant acted with the required state of mind.” 15 

U.S.C.A. § 78u-4(b)(2)(A) (West 1995). 

B. Section 20(a) of the Securities and Exchange Act of 1934 

Section 20(a) of the Securities and Exchange Act of 1934 imposes liability 

on individuals or organizations who directly or indirectly control a primary 

violator federal securities laws. See 15 U.S.C. § 78t(a). Referred to as 

controlling-person liability, Section 20(a) prevents “people and entities from 

using straw parties, subsidiaries, or other agents acting on their behalf to 

accomplish ends that would be forbidden directly by the securities laws.” 

Laperriere v. Vesta Ins. Grp., Inc., 526 F.3d 715, 721 (11th Cir. 2008). 

As addressed in this brief, the plaintiff alleges Red River, the controlled 

entity, violated Section 10(b). This satisfies the first prong of a prima facie 

claim under Section 20(a) by establishing the predicate, or primary, securities 
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law violation. Then, according to the majority of courts, the second and final 

prong is satisfied by a two part test to determine a defendant’s control.  

Most Circuits follow some variation of a two part control test to 

determine whether a plaintiff sufficiently alleges defendant is a controlling 

person under Section 20(a). See In re Mut. Funds Inv. Litig., 566 F.3d 111, 130 

(4th Cir. 2009), rev'd sub nom. Janus Capital Grp., Inc. v. First Derivative 

Traders, 564 U.S. 135, 131 S. Ct. 2296, 180 L. Ed. 2d 166 (2011). A minority of 

courts, however, require the plaintiff to prove the defendant’s culpability before 

attaching Section 20(a) liability. Only this additional element is at issue on 

appeal of the Section 20(a) claim.  

SUMMARY OF ARGUMENT 
 
 The Circuit Court’s decision granting summary judgement should be 

affirmed. The purpose of the Securities and Exchange Act of 1934 is to ensure 

issuers disclose risks fully and comprehensibly to investors. Red River and 

Wilson did not do this.  

 To determine whether a person or publicly traded company has misled 

investors by omitting facts, courts first must determine whether the omitted 

facts are material. They do this by using the “total mix standard.” Under the 

total mix standard, Red River and Wilson misled the Teachers’ Fund into 

investing in their fracking operation, because they omitted material facts from 

statements made in Red River’s 10-K, and statements made by Wilson to 

securities analysts. Additionally, Red River and Wilson acted with the requisite 
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scienter, because there is a “strong inference” that they acted with deliberate 

recklessness.  

In a Section 20(a) claim, a Plaintiff must plead a predicate securities 

violation and defendant’s control over the violator, not culpable participation. 

The majority of circuits support a two part control test and reject an additional 

culpable participation requirement when evaluating a plaintiff’s section 20(a) 

claim. This majority view finds support in (1) the statutory language of section 

20(a) (2) the remedial intent of Congress; and (3) the burden shift resulting 

from the statute’s affirmative good faith defense. Requiring a plaintiff to prove 

culpability or some form of intent misplaces the burden of proof and is without 

support in the statute.   

ARGUMENT 
 

I. Statements Red River and Wilson made regarding the 
environment are actionable under the Securities and Exchange 
Act of 1934. 
 

The statements made by Red River and Wilson are actionable under the 

Securities and Exchange Act of 1934, because Red River and Wilson omitted 

material facts that were necessary to ensure their statements were not 

misleading. See Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b), 

17 C.F.R. § 240.10b–5(b). This Court has stated that a fact is material when 

there is “a substantial likelihood that the disclosure of the omitted fact would 

have been viewed by the reasonable investor as having significantly altered the 

‘total mix’ of information made available.” See, e.g., Matrixx Initiatives, Inc. v. 
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Siracusano, 563 U.S. 27, 38 (2011) (quoting Basic Inc., 485 U.S. at 231–32). 

Furthermore, while courts have found certain statements exempt from Section 

10(b) of the Act, neither of the exemptions argued below apply to the 

statements made by Red River and Wilson. See Santa Fe Industries, Inc. v. 

Green, 430 U.S. 462 (1977); In re Ford Motor Co. Securities Litigation, Class 

Action, 381 F.3d 563 (2004). 

a. Under the “total mix standard” both Red River and Wilson made 
misleading statements to the Teachers’ Fund about the 
environmental dangers of their fracking operation. 
 
The “total mix standard” is “fact-specific” and rejects “bright-line rule[s].” 

Matrixx Initiatives, Inc., 563 U.S. at 38-9. The standard determines whether 

statements, like the ones issued in Red River’s 10-K reports and the ones made 

by Wilson to investors, have misled shareholders because they have omitted 

material facts. See, e.g., id. at 39-40. This is not to say that Red River and 

Wilson are required to disclose all material information to its shareholders. Id. 

at 45. Flooding investors with information can be just as dangerous as omitting 

material facts. TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 n. 10 

(1976). However, disclosure was required here, because it was “necessary to 

make statements made, in the light of the circumstances under which they 

were made, not misleading.” Matrixx Initiatives, Inc., 563 U.S. at 44 (quoting 17 

CFR §240.10b-5(b)). 

 For example, in Matrixx Initiatives, Inc., this Court considered a variety 

of factors under the total mix standard when it determined that the omitted 

facts at issue were material. 563 U.S. at 47. In the case, several researchers 
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came forward claiming that the defendant’s cold medication caused some users 

to lose their sense of smell. Id. at 45. The defendant argued that this 

information was immaterial because so few users suffered from this potential 

side effect. Id. at 48. This Court disagreed for several reasons. First, it noted 

that the case was not about a “handful of anecdotal reports.” Id. at 45. The 

reports were filed by “medical professionals and researchers.” Id. Second, the 

defendant had no reason to reject the researchers’ findings because they had 

not conducted their own study of the issue. Id at 46. Finally, the cold 

medication at issue made up a significant portion of the company’s sales. Id. at 

47. Given these factors this Court concluded that investors would find that the 

defendant’s biggest selling cold medication may cause some users to lose their 

sense of smell was material. Id. 

 Like Matrixx Initiatives, Inc., this case is not based on random anecdotal 

reports. R. at 36. From the start, in 2000, Red River’s own environmental team 

“expressed hesitation about the “risks associated with drilling wells through 

West Texas aquifers.” Id. at 4. And by 2017, Red River was receiving calls from 

several university geologists reporting seismic activity in a field it was fracking. 

Id. at 5. Yet, after discussing the seismic activity issue, Thompson and Grimes 

decided not to investigate the reports or disclose them to investors. Id. at 7.  

Instead, they continued fracking operations. Id. at 7.  

 During this time, Wilson’s engineering team at Red River had notified 

him that the “toxic wastewater storage facilities” had “come close to reaching 

capacity.” R. at 5. However, Wilson dismissed their concerns out of hand, and 
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refused to expand the toxic wastewater storage facilities until he further 

expanded operations. Id.  

 Then, in March 2018, Red River mislead investors with statements made 

in its annual 10-K report. R. 36. For example, one statement said, “[t]here is no 

higher priority than ensuring that our drilling activity continues to be 

conducted in a manner consistent with preventing or remediating any damage 

resulting from an environmental occurrence.” Id. Another comment stated, 

“[w]e continue to conduct frequent environmental practices reviews to assure 

our commitment to environmental best practices and devote our most talented 

personnel and a substantial budget to ensure protection of the environment.” 

Id. These statements were made, even though Red River was aware of seismic 

activity at its fracking site and the dangerous condition of its wastewater 

storage facilities. Id. at 5. 

 Two months later, in early May 2018, Red River again received reports 

about seismic activity at one of its sights. Id. at 7. Additionally, Thompson 

heard about seismic activity reports at other fracking sights in South Dakota. 

Id. Now concerned, Thompson reported this news to Wilson and Grimes. Id. 

However, all three agreed not to make their concerns known, fearing the effect 

the information would have on the market. Id. Instead they agreed to 

investigate the issue in July 2018. Id.  

Despite these growing concerns, in mid-May 2018, Wilson mislead 

investors, including the Teachers’ Fund, when he omitted the seismic activity 

and toxic wastewater facilities issues from his statement to investors. Id. He 
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said, “[c]andidly, I honestly believe a major environmental event has about a 

zero percent chance of occurring on our property. We just pay too much 

attention for that to happen.” Id. He also stated, “I think we have the tightest 

environmental practices in the West Texas oil patch,” even though, subsequent 

investigations “by federal and state environmental agencies revealed that Red 

River had been using excessive amounts of explosives to condition the shale 

rock for the injection process.” Id. at 7-8.  

 Furthermore, after Red River began receiving more calls about increased 

seismic activity, it again refused to disclose the environmental danger looming 

over its fracking operation in its June 1, 2018, 10-Q report. Id. at 7. Instead, it 

made a grossly generic statement referring to the continued increase in seismic 

activity. Id. at 7-8. Red River stated potential unforeseeable risks to its 

operation may include “‘natural disasters beyond our control,’ including ‘severe 

storms, fires, earthquakes, civil unrest, and terrorist attacks.’” Id. at 8-9. It was 

only after this generic statement regarding possible risks that the Teachers’ 

Fund purchased shares in Red River. Id. at 9.  

 Moreover, as in Matrixx Initiatives, Inc., Red River and Wilson had no 

reason to dispute the findings of the geologists, because they had not 

investigated the matter themselves. Id. at 5. They speculated that the seismic 

activity might be due to the deep discharge of “massive amounts of 

wastewater.” Id. 5. However, they noted that “oil wells also produce and dispose 

of waste water.” Id. So they assumed any seismic activity occurring was not 

unique to their fracking operation. Id. However, Red River and Wilson never 
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confirmed this hypothesis with an investigation, therefore, they should have 

taken the geologists’ reports of seismic activity seriously and informed their 

investors of the universities’ findings.  

 Finally, again like Matrixx Initiatives, Inc., what makes these facts 

particularly material is that fracking is Red River’s sole source of profit. Id. at 

4. In other words, if anything went wrong with any aspect of the fracking 

operation, then it would have a direct negative impact on the company’s 

profitability. Therefore, Red River and Wilson’s omissions regarding the seismic 

activity, use of excessive amounts of explosives, and their overextended toxic 

wastewater storage tanks, were material and should have been disclosed to 

investors like the Teachers’ Fund.  

b. The misleading statements made by Red River and Wilson were not 
the result of corporate mismanagement, nor were they inactionable 
puffery.  
 
Red River and Wilson’s statements are not exempted from Section 10(b) 

of the Act, because they cannot be categorized as corporate mismanagement or 

inactionable puffery. This Court has recognized that Section 10(b) does not 

“seek to regulate transactions which constitute no more than internal 

corporate mismanagement.” Santa Fe Indus., 430 U.S. 462, at 479. 

Furthermore, lower courts have found inactionable puffery to be statements 

that are “so obviously unimportant to a reasonable investor that reasonable 

minds could not differ on the question of their unimportance.” In re Ford Motor 

Co. Sec. Litig., Class Action, 381 F.3d at 570 (quoting Helwig v. Vencor, Inc., 251 

F.3d 540, 563 (6th Cir. 2001).  
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1. Red River’s and Wilson’s misleading statements regarding the 
environmental dangers of fracking were not the result of internal 
corporate mismanagement. 

 
The corporate mismanagement exception to Section 10(b) is not 

applicable here, because “[r]ather than a post hoc critique of management 

decisions” the Teachers’ Fund allege that Red River and Wilson deceived them 

“into purchasing a financial instrument that they would have otherwise 

avoided.” See Suez Equity Inv'rs, L.P. v. Toronto-Dominion Bank, 250 F.3d 87, 99 

(2d Cir. 2001); Santa Fe Indus., 430 U.S. 462, at 479. Consequently, the 

corporate mismanagement exception applies only when an investor has been 

treated unfairly, or when the corporation has breached a fiduciary duty. See 

Kas v. Fin. Gen. Bankshares, Inc., 796 F.2d 508, 513 (D.C. Cir. 1986) (finding a 

corporate director’s conflict of interest material and actionable under Section 

10(b)). 

The Teachers’ Fund does not assert that Red River and Wilson breached 

a fiduciary duty or that they were treated unfairly. The primary thrust of their 

argument is based on objective facts regarding Red River’s and Wilson’s 

deceptive behavior in misleading the public with statements they made 

concerning the environment. It is undisputed that Red River and Wilson knew 

when they made their statements that seismic activity was occurring at their 

fracking site and that their toxic wastewater storage facilities were stretched 

beyond capacity. R. at 5. Additionally, Thompson, Grimes, and Wilson knew 

about the uptick in seismic readings at their own location and at other fracking 

sites as well. Id. at 7. These reports were not random or anecdotal, but where 
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from professional researchers from several universities. Id. Furthermore, these 

reports were concerning enough to warrant an investigation on Red River’s 

part. Id. However, they still refused to make this “potentially market roiling 

disclosure” to investors. Id. 

Consequently, the Teachers’ Fund invested in Red River after being 

misled by both Red River’s and Wilson’s statements, which incorrectly 

portrayed their fracking operations as having a “zero percent chance” of having 

an environmental disaster, because they “pay too much attention for that to 

happen.” Id. Therefore, because Red River and Wilson’s actions directly conflict 

with the Act’s “philosophy of full disclosure” the statements are not exempted 

under Section 10(b). Santa Fe Indus., 430 U.S. 462, at 478. 

2. Red River’s and Wilson’s statements regarding the environmental 
dangers of fracking were not inactionable puffery. 
 

Red River’s and Wilson’s statements were not mere puffery, because the 

statements either contradicted known facts within the corporation or were 

worded as guarantees. Courts have found statements immaterial if they 

“include vague, soft, puffing statements or obvious hyperbole” upon which a 

reasonable investor would not rely. In re Ford Motor Co. Sec. Litig., Class Action, 

381 F.3d at 570 (quoting In re K–tel Int'l, Inc. Sec. Litig., 300 F.3d 881, 897 (8th 

Cir.2002)). These include “forward-looking” statements of “corporate optimism” 

or “generalized statements of optimism that are not capable of objective 

verification.” In re Ford Motor Co. Sec. Litig., Class Action, 381 F.3d at 570 

(quoting Grossman v. Novell, Inc. 120 F.3d 1112,1119 (10th Cir.1997)). 

However, forward-looking statements are actionable under Section 10(b) when 
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they are “worded as guarantees” or “if the speaker does not genuinely or 

reasonably believe them.” In re Int'l Bus. Machines Corp. Sec. Litig., 163 F.3d 

102, 107 (2d Cir. 1998); IBEW Local Union No. 58 Pension Tr. Fund & Annuity 

Fund v. Royal Bank of Scotland Grp., PLC, 783 F.3d 383, 392 (2d Cir. 2015). 

Red River’s and Wilson’s statements were specifically designed to ease 

investors’ reasonable concerns regarding environmental dangers associated 

with fracking and, consequently, their investment. The statements were 

specific and tied to verifiable facts. For example, Red River stated in its March 

2018 10-K report that “[t]here is no higher priority than ensuring that our 

drilling activity continues to be conducted in a manner consistent with 

preventing or remediating any damage resulting from an environmental 

occurrence.” R. at 36. And yet it knew that its toxic wastewater storage sites 

were operating at a dangerously high capacity. Id. at 5. Also in the report, Red 

River stated, “[w]e continue to conduct frequent environmental practices 

reviews to assure our commitment to environmental best practices and devote 

our most talented personnel and a substantial budget to ensure protection of 

the environment.” Id. at 36. And yet it refused to stop fracking operations and 

investigate the seismic activates that had been reported by professional 

geologists from several universities. Id. at 5.  

Furthermore, Wilson guaranteed that a “major environmental event ha[d] 

about a zero percent chance of occurring on [his] property. [He] just pay[ed] too 

much attention for that to happen.” Id. at 7. This was stated on May 15, 2018, 

after Wilson was told about increased seismic activity where he was fracking 



R12 

 21 

for the second time, and that other fracking sites had also been experiencing 

increased seismic activity. Id. Wilson was so concerned about the seismic 

activity that he authorized Thompson to begin an investigation on the issue. Id. 

However, this investigation was to be postponed until after filing June’s 10-Q 

report to avoid a “market roiling disclosure.” Id. 

Given that fracking is a “notoriously risky industry,” there is no doubt 

that a reasonable investor would have relied on Red River’s and Wilson’s 

statements that guaranteed that their “commitment to the environment is 

unwavering and constant.” Id. at 18, 36. Therefore, Red River’s and Wilson’s 

statements were not inactionable puffery under Section 10(b) of the Act. 

II. There is a strong inference that Red River and Wilson acted with 
scienter. 
 

There is a strong inference that Red River and Wilson acted with scienter, 

because they acted with deliberate recklessness. To determine whether the 

requisite scienter has been shown, courts look at the complaint holistically and 

consider “opposing inferences.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 

U.S. 308, 323 (2007); In re VeriFone Holdings, Inc. Securities Litigation, 704 

F.3d 694, 698 (9th Cir. 2012). After examining the competing inferences, a 

“reasonable person” must find the implication of scienter “cogent and at least 

as compelling as any opposing inference one could draw from the facts alleged.” 

Tellabs, Inc., 551 U.S. at 324. Finally, while circuit courts have recognized that 

“deliberate recklessness,” see, e.g., In re VeriFone Holdings, Inc. Securities 

Litigation, 704 F.3d 694 at 701, can fulfill this requirement, this Court has yet 

to decide definitively on the matter. Matrixx Initiatives, Inc., 563 U.S. at 48. 
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Although, it has assumed that deliberate recklessness has fulfilled the 

requirement in the past. Id. at 48.  

 For example, in In re VeriFone Holdings Inc. Securities Litigation, the 

court held that the plaintiffs had adequately plead scienter because the 

defendants had acted with the requisite deliberative recklessness. 704 F.3d at 

710. The court concluded this after analyzing several factors. In VeriFone, the 

defendants had deliberately ignored gross accounting errors to make their 

merger with a second company appear more profitable than it was. Id. at 704. 

The court first noted that the plaintiffs had sufficiently plead that the 

defendant had motive to fudge its accounting. Id. The defendant “knew it had 

to deliver gross margins and earnings to convince investors” that the merger 

was successful. Id.  

Second, the court found that the defendants had ignored major 

accounting discrepancies even though they took a “hands-on” approach in the 

accounting process. Id. at 710. The court stated that their “complacency” could 

only be described as “willful.” Id. at 706.  

Third, the court found that the “inference in scienter [was] more 

compelling in light of the [defendant’s] statements celebrating the merger as an 

unprecedented success.” Id. at 708.  

Finally, the court considered inferences forwarded by the defendant, 

namely that the accounting errors were simply a product of the complicated 

merger the company was engaged in. Id. After comparing the arguments, the 

court found the mountain of plausible inferences forwarded by the plaintiffs 



R12 

 23 

was at least as compelling as the inference forwarded by the defendant. Id. at 

708. Thus, the court held that the plaintiffs had adequately pled scienter. Id. at 

710.  

 Like In re VeriFone Holdings Inc. Securities Litigation, Red River and 

Wilson acted with the deliberate recklessness required to prove scienter. First, 

Red River and Wilson had motive to withhold information that would 

financially effect their fracking process. Wilson had gone “all in” on fracking. R. 

at 4. He “established new credit facilities” and “[drew] down heavily” plac[ing] a 

singular bet by drilling in West Texas Darnett Shale.” Id. Consequently, Red 

River and Wilson’s financial future were solely tied to the success of their 

fracking operation. Any perceived threat to the viability of fracking was a 

potentially bankrupting one. Therefore, Red River and Wilson had the requisite 

motive to mislead investors like the Teachers’ Fund. 

 Again, like VeriFone, Wilson was a hands-on executive. He knew about 

the dangerous situation his toxic wastewater storage facilities were in. Id. at 5. 

Additionally, he was the one who pushed Thompson and Grimes to make Red 

River’s environmental reports “more positive [in] tone.” Id. at 6. These revised 

environmental reports include Red River’s misleading comments at issue in 

this case. Id at 36. Wilson was also the driving force in not disclosing the 

second report of increased seismic activity at Red River’s fracking site. Id. at 7. 

Thus, like VeriFone, Wilson’s and Red River’s behavior in keeping this 

information from investors can only be described as “willfull.” 
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 Furthermore, the inference in scienter is particularly compelling here, as 

it was in VeriFone, because of the overly optimistic statements made in Red 

River’s annual 10-K report and by Wilson in his meeting with investors. 

Statements like “[c]andidly, I honestly believe a major environmental event has 

about a zero percent chance of occurring on our property,” and “[w]e continue 

to conduct frequent environmental practices reviews to assure our commitment 

to environmental best practices,” and “[o]ur commitment to the environment is 

unwavering and constant” all suggest to investors that Red River and Wilson 

understand their investors’ concerns with fracking and the environment and 

that they are doing everything in their power to mitigate the environmental 

risks associated with the process. Id. at 36. Considering Wilson knew about the 

seismic activity and the toxic wastewater storage issue, and Red River knew 

they were not going to stop fracking to investigate the reports of seismic activity 

in the area, these statements make the “inference of scienter more compelling.” 

 Red River and Wilson may forward competing inferences. For example, 

they may suggest that there was no way anyone could have predicted that their 

fracking site would be subject to “mid-level seismic shocks.” Id. at 8. However, 

like VeriFone, the Teachers’ Fund has forwarded a substantial amount of 

evidence that is at least as compelling as any competing inference Red River or 

Wilson may come up with. Therefore, Red River and Wilson acted with the 

deliberate recklessness required to plead scienter.  

III. Plaintiffs sufficiently establish a prima facie Section 20(a) case.  
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Referred to as controlling-person liability, Section 20(a) prevents “people 

and entities from using straw parties, subsidiaries, or other agents acting on 

their behalf to accomplish ends that would be forbidden directly by the 

securities laws.” Laperriere v. Vesta Ins. Grp., Inc., 526 F.3d 715, 721 (11th Cir. 

2008). 

As previously addressed in this brief, the plaintiff alleges Red River, the 

controlled entity, violated Section 10(b). This satisfies the first prong of a prima 

facie case by establishing the predicate securities law violation. Then, 

according to the majority of courts, the second and final control prong is 

satisfied by a two part test. Teacher’s fund satisfied this two part test.  Under 

this view, Teacher’s Fund need not establish or plead the control person’s, Mr. 

Wilson, culpable participation in the primary securities violation.  

a. The statutory language of 20(a) and remedial intent of Congress 

dictates a focus on a defendant’s control, not state of mind or 

culpability.  

Section 20(a) requires plaintiffs to plead a predicate violation and control, 

not culpable participation. The plain language of Section 20(a) focuses on the 

control a defendant has over a primary violator. Specifically, Section 20(a) 

provides that a defendant who “controls any person liable” under other 

provisions or rules of the Exchange Act “should also be liable . . . to the same 

extent as such controlled person.” 15 U.S.C. § 78t(a). As Congress points out, 

however, Section 20(a) was left without a definition of control for good reason. 

See Metge v. Baehler, 762 F.2d 621, 630 (8th Cir. 1985). A restrictive definition 
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of control was undesirable because, according to Congress,  “[i]t would be 

difficult if not impossible to enumerate or to anticipate the many ways in which 

control may be exerted.” H.R.Rep. No. 1383, 73rd Cong., 2d Sess. 26 

(1934).This intentionally vague definition of control supports the underlying 

remedial intent of Section 20(a). 

Section 20(a)’s intentionally vague definition of control, silence as to 

culpability, and remedial intent supports the view that a Section 20(a) claim 

must only plead a primary violation and defendant’s control over the primary 

violator. As the Eighth Circuit recognized in Myzel v. Fields,  “the statute is 

remedial and is to be construed liberally. It has been interpreted as requiring 

only some indirect means of discipline or influence short of actual direction.” 

386 F.2d 718, 738 (8th Cir. 1967). Additionally, courts continually construe 

Congress’s vague definition of control and the remedial intent of Section 20(a) 

to expand, rather than restrict the scope of liability. See S.E.C. v. Mgmt. 

Dynamics, Inc., 515 F.2d 801, 812 (2d Cir. 1975) (“’[C]ontrolling person’ 

provisions were enacted to expand, rather than restrict, the scope of liability 

under the securities laws.”) (citing Myzel v. Fields, 386 F.2d 718, 737-39 (8th 

Cir. 1967), cert. denied, 390 U.S. 951 (1968)). The remedial intent also informs 

the meaning of control. See Farley v. Henson, 11 F.3d 827, 836 (8th Cir. 1993) 

(recognizing section 20(a) is “remedial and is to be construed liberally. It has 

been interpreted as requiring only some indirect means of discipline or 

influence short of actual direction to hold a controlling person liable.”); 

Richardson v. MacArthur, 451 F.2d 35, 41-42 (10th Cir. 1971)) (same). 
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Therefore, requiring plaintiffs to allege a judicially created culpability 

requirement increases the burden on plaintiffs bringing a Section 20(a) claim. 

This restricts, rather than expands, the remedial purpose of Section 20(a).  

Further, this would be a restriction without any textual support. The 

plain language of Section 20(a) is silent as to culpability. See 15 U.S.C. § 78t(a). 

As the majority of Circuits recognize, the statute’s plain meaning does not 

require participation in the wrongful transaction. See, e.g., G.A. Thompson & 

Co. v. Partridge, 636 F.2d 945, 958 (5th Cir. 1981). Additionally, and as 

commentators have pointed out, Congress could easily add a culpability 

requirement into Section 20(a) if it disagreed with the majority of courts.1 Over 

80 years have passed since the Acts passage, and Congress amendments to the 

Act during that time fail to include a culpability requirement.  

Here, the Circuit Court below reached the same conclusion when it 

found that the term “culpable participation” appears nowhere in the statute. 

R.25. In finding that a Section 20(a) claim does not require plaintiffs to allege 

Defendant Wilson’s culpable participation in the primary violation, the Circuit 

court correctly rejected any requirement that a plaintiff plead a judicially 

created third element.  

                                                        
1 See Brian A. Melhus, Control Person Liability: A Repudiation of Culpable 
Participation, 37 J. Corp. L. 929, 942 (2012); Lewis D. Lowenfels & Alan R. 
Bromberg, Controlling Person Liability Under Section 20(a) of the Securities 
Exchange Act and Section 15 of the Securities Act, 53 Bus. Law. 1, 11 (1997). 
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b. The statute’s affirmative good faith defense and control element avoids 

imposing strict liability on controlling persons and establishes each 

parties burden of proof.  

Section 20(a)’s good faith defense precludes the imposition of strict 

liability and does so without requiring a plaintiff to allege a defendant’s 

culpability. After pleading the existence of a predicate violation and showing 

defendant is a control person, the burden shifts to the defendant. See Metge v. 

Baehler, 762 F.2d 621, 631 (8th Cir. 1985). The defendant, not the plaintiff, 

must demonstrate his actions were taken in good faith and that he did not 

indirectly or directly induce the acts constituting the violation. See In re 

Harman Intern. Industries, Inc. Sec. Litig., 791 F.3d 90, 109 (D.C. Cir. 2015); 

Adams v. Kinder-Morgan, Inc., 340 F.3d 1083, 1108 (10th Cir. 2003)). The text 

of Section 20(a) explicitly provides this good faith defense to Section 20(a) 

lability. See 15 U.S.C. § 78t(a) (removing liability when “the controlling person 

acted in good faith and did not directly or indirectly induce the act or acts 

constituting the violation or cause of action”). When congress created a good 

faith defense, it avoided imposing strict liability on control persons.  

The Section 20(a) claims at issue here stand on their own two feet. The 

burden now correctly shifts to Wilson to prove an affirmative good faith 

defense, not the Teachers’ Fund.  

i. Congress’s rejection of the Senate’s insurer liability standard 

does not support a culpability requirement.  
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While a senate version of Section 20(a) initially proposed an insurer’s 

liability standard, it was rejected. Under that standard any officer or director of 

a corporation would be liable for violations committed by it regardless of his 

personal fault. See Lewis D. Lowenfels & Alan R. Bromberg, Controlling Person 

Liability Under Section 20(a) of the Securities Exchange Act and Section 15 of the 

Securities Act, 53 Bus. Law. 1, 11 (1997). Initially, this may indicate a desire of 

congress to not hold entities strictly liable, and thus require some culpable 

participation. But to then argue that such inference requires a plaintiff to 

allege a defendant’s culpability skips a step. Section 20(a) provides a good faith 

defense, which precludes the possibility that just any officer or director of a 

corporation would be liable regardless of their fault. Therefore, the available 

defense is not strictly liable, and thus precludes a direct inference that 

culpability is a necessary element.  

ii. Plaintiff’s allegation of control presupposes some level of 

participation from a controlling person, and thus further 

avoids imposing strict liability on the controlling person.  

In addition to a good faith defense, a Plaintiff’s allegation of control 

presupposes some level of participation from a controlling person, and thus 

avoids imposing strict liability on the controlling person. When a plaintiff 

pleads Section 20(a)’s control elements, the allegation presupposes some 

participation by a controlling person. While not participation to the extent of 

culpability in the underlying fraud, it surely isn’t none so as to create strict 
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liability for control persons. The Eighth Circuit’s test for analyzing a plaintiff’s 

allegation of control under 20(a) demonstrates this. Its test requires that the 

plaintiff prove two elements. First, an allegation that the control person actively 

participated in operations of controlled person. Second, an allegation that the 

control person possessed actual control over the transaction or activity upon 

which the primary violation is predicated, but not that he necessarily exercised 

it. Metge v. Baehler, 762 F.2d 621, 631 (8th Cir. 1985) (approving this test and 

rejecting a more restrictive culpable participation that requires showing a 

secondary violator’s actual participation in the primary violation).  

In the broker-dealer context, in Metge, the plaintiff failed to demonstrate 

that there was any actual operational control over the controlled it. At most, 

the defendant had only potential control over a few, specific business decisions. 

The defendant lacked actual general operational control, the first prong of the 

control analysis.  

The Eight Circuit relied on Holloway v. Howerdd to define the elements of 

the control test. Holloway provides that “a director's liability [as a controlling 

person] . . . presupposes some extent of actual participation in the 

corporation's operation before the consequences of control may be imposed.” 

377 F. Supp. 754, 761 (M.D. Tenn. 1973), aff'd, 536 F.2d 690 (6th Cir. 1976). 

By requiring some form of participation, section 20(a) is not a mere strict 

liability or insurer’s liability statute.  

The district court in Holloway recognized the spectrum of control 

necessary to impose liability on a defendant. Holloway v. Howerdd, 377 F. 
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Supp. at 761. At one end, simple stock ownership and an emergency 

agreement to serve as a Director is not the type of “control” contemplated by 

the statute. Id. And on the other end, a Director of a corporation who actively 

participates in management and director functions can be found liable as a 

“controlling person” without actively participating in the conduct of the primary 

violation. Id. (“[A]t a minimum, persons sought to be charged with control must 

occupy a director's position at times material to the litigation, and act in a 

manner which directly or indirectly influences the purchase of securities.”). 

Therefore, the element of control “presupposes some extent of actual 

participation in the corporation's operation before the consequences of control 

may be imposed. See Holloway v. Howerdd, 377 F. Supp. 754, 761 (M.D. Tenn. 

1973), aff'd, 536 F.2d 690 (6th Cir. 1976). Furhter, the presupposition of 

participation in interpreting control within the meaning of Section 20(a) gains 

even more traction in light of a defendant’s good faith defense. See Salit v. 

Stanley Works, 802 F. Supp. 728, 735 (D. Conn. 1992) (“This construction is 

particularly apt given that the statute, though its reach is construed broadly, 

exempts from liability any person who acted in good faith or had no role in 

inducing the particular actions complained of.”). 

 This participation and indirect or direct control prohibits any form of 

strict liability or insurer’s status liability. Here, Wilson’s participation as a 

corporate executive doesn’t impose strict liability in light of his control, direct 

and indirect, as Board Chairman and Chief and Executive Officer.  Therefore, 

requiring the plaintiff here to allege culpable participation in a prima facie 
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claim would not only be redundant and improperly shift the burden from the 

defendant to the plaintiff, but it would also overlook the importance of 

plaintiff’s alleging control as presupposing participation.  

iii. Requiring a plaintiff to plead a judicially created culpability 

requirement in addition to the statute’s affirmative good faith 

defense confuses the parties burdens and results in 

redundancy. 

 

Section 20(a)’s good faith provision allows the defendant to demonstrate 

his lack of participation in the underlying violation. However, it is the 

defendant’s burden alone to prove. See Hollinger v. Titan Capital Corp., 914 

F.2d 1564, 1575 (9th Cir. 1990) (“The defendant who is a controlling person, 

and not the plaintiff, bears the burden of proof as to defendant’s good faith.”). 

The Hollinger court rejected the district court’s ruling that a broker-dealer is 

not a controlling person unless the plaintiff proves that the broker-dealer was a 

culpable participant in the violation. Id. The court there focused on the good 

faith defense available to defendant and questioned shifting the burden on the 

plaintiff to prove participation and reasoned that doing so would not accurately 

reflect the plain language of the statute. See Id. See also G.A. Thompson & Co. 

v. Partridge, 636 F.2d 945, 957-960 (5th Cir. 1981) (creating a culpability 

requirement in addition to the already available good faith defense confuses the 

parties obligations). The plaintiff’s prima facie case of control is separate and 
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apart from a defendant’s affirmative opportunity to prove his non-participation. 

See Metge v. Baehler, 577 F. Supp. 810, 816 (S.D. Iowa 1984), aff'd in part, 

rev'd in part, 762 F.2d 621 (8th Cir. 1985) (“Lack of participation and good faith 

constitute an affirmative defense for the controlling person. It is important to 

separate control from the good faith defense since the burden of proof with 

respect to the latter is on the defendant, while the burden of establishing 

control is on the plaintiff.) By imposing a culpability requirement with control, 

Wilson seeks to blur the lines.  

More plainly stated: requiring the plaintiff to allege culpable participation 

while then allowing defendants to raise a good faith defense renders 20(a) 

“redundant.”2 Such a dual requirement results in parties bearing the burden of 

proof on the same issue. This result operates in contrast with the statute’s 

operation, which requires defendant to bear the burden of proof. See Hollinger 

v. Titan Capital Corp., 914 F.2d 1564, 1575 (9th Cir. 1990) (stating that “a 

plaintiff need not make a showing as to defendant’s culpable participation; 

rather, a defendant has the burden of pleading and proving his good faith”).  

                                                        
2 Harold S. Bloomenthal, Securities Law Handbook § 27:69 (2009),  § 27:69 
(criticizing SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1472–73. (2d Cir. 
1996)  for misinterpreting Lanza v. Drexel &Co., and  its failure to recognize the 
redundancy of requiring a plaintiff to plead culpability and requiring a 
defendant to prove he acted good faith). Cf. In re Kummerfeld, 444 B.R. 28 
(Bankr. S.D.N.Y. 2011) (recognizing attachment of control-person liability to 
underlying violations of strict liability sections of Act of 1933 as prohibiting a 
culpable participation requirement when establishing a prima facie case of 
control). 
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Therefore, requiring the plaintiff to allege culpable participation in a 

prima facie claim would not only be redundant and improperly shift the burden 

from the defendant to the plaintiff, but it would also overlook the importance of 

plaintiff’s alleging control.  

c. PSLRA heightened standard does not apply to Section 20(a) claims.  

The text and legislative history of the Private Securities Litigation Reform 

Act of 1995 (PSLRA)  does not change the control analysis. Congress passed 

PSLRA to “curb frivolous securities litigation by way of heightened pleading 

standards in fraud cases.” Lustgraaf v. Behrens, 619 F.3d 867, 877 (8th Cir. 

2010). However, the heightened pleading requirements apply to fraud, not 

control-person liability. See Id. 

First, the PSLRA does not uniformly increase apply the heightened 

pleading standards for all causes of action under the Exchange Act. See 15 

U.S.C. § 78u–4(b)(1). And it is silent with respect to Section 20(a) claims despite 

specifically addressing scienter, an essential element of a section 10(b) claim. 

See Teamsters Local 617 Pension & Welfare Funds v. Apollo Grp., Inc., 690 F. 

Supp. 2d 959, 970 (D. Ariz. 2010). But as the Teamsters court points out, it 

would be illogical to require a plaintiff to prove the controlling person’s scienter 

separate and apart from the corporation’s scienter, when no such requirement 

exists in Section 20(a). Id.  

Second, “the legislative history of the PSLRA, ... specifies that its 

heightened pleading standards only apply to ‘securities fraud’ claims.” In re 

Initial Pub. Offering Sec. Litig., 241 F. Supp. 2d 281, 397 n.185 (S.D.N.Y. 2003) 
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(quoting S.Rep. No. 104–98, at 7, 1995 U.S.C.C.A.N. 679, at 686) (emphasis 

added). Section 20 claims do not require proof of fraud, and therefore requiring 

the application of PSLRA standards would conflict with its own legislative 

history.  

Finally, even in the circuits that do require some form of culpability, it is 

unclear whether the pleading requirement must meet the heightened standard. 

See also Derensis v. Coopers & Lybrand Chartered Accountants, 930 F. Supp. 

1003 (D.N.J. 1996) (finding only control circumstances need to be plead 

because “(1) the facts establishing culpable participation can only be expected 

to emerge after discovery; and (2) virtually all of the remaining evidence, should 

it exist, is usually within the defendant's control.”). The courts own frustration 

with imposing a judicially created culpability requirement is further evidence of 

its incompatibleness with Section 20(a) claims. Therefore, the PSLRA 

requirement should be not apply here.  

CONCLUSION 
 
 Therefore, we respectfully request this court affirm the holding below.  

 

Respectfully Submitted,  
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