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QUESTIONS PRESENTED 

 
I. Whether the pleading standard of 15 U.S.C. § 78j(b) is met where the 

plaintiff alleges specific facts making several of a company’s official 

environmental risk disclosures misleading, including an erroneous 

guarantee than no disaster could occur, and whether the specific facts 

alleged raise a sufficient inference of scienter. 

II. Whether a claim for control person liability under 15 U.S.C. § 78t(a) has 

an additional requirement of culpability beyond the statutorily required 

allegations of (1) a primary violation by (2) a controlled person. 
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Procedural History 

 On August 10, 2018, TRSF and FMRF brought this action under Section 

10(b) of the Securities Exchange Act (“Exchange Act”), against Red River and its 

CEO, James Wilson, alleging securities fraud. (R. at 10.) Additionally, TRSF 

and FMRF brought an action against Wilson under Section 20(a) of the 

Exchange Act alleging control person liability. Id. On September 10, 2018, Red 

River and Wilson filed a Rule 12(b)(6) motion to dismiss, asserting that TRSF 

and FMRF failed to identify actionable misstatements of material fact, and 

further that sufficient facts were not alleged to establish scienter. Id. 

Additionally, Red River and Wilson asserted that TRSF and FMRF had due to 

the failure to adequately allege a violation of Section 10(b), and even if they 

had, they failed to plead Wilson’s culpable participation with particularity. Id.  

 The District Court for the District of Fordham dismissed both claims, 

however the Circuit Court correctly reversed the District Court and held that 

the respondents (1) adequately alleged materially misleading statements and (2) 

properly pleaded scienter, and that (3) Section 20(b) does not require plaintiffs 

to allege defendant’s culpable participation in the primary violation. Id. Red 

River and Wilson appealed, and on February 1, 2019, this Court granted 

certiorari. (R. at 37.) 

Statement of the Facts 
 
 James Wilson founded the Red River Exploration Company (“Red River”) 

in 1962. (R. at 2.) His strategy was predicated on intensely drilling his 

properties to produce more oil than traditional oil companies had estimated the 



  R11 

11 
 

sites contained. (R. at 2.) He took the company public in 1985, becoming the 

firm’s board chairman and chief executive officer. (R. at 2, 3.) Subsequently, 

Red River appointed Pamela Thompson and Sandra Grimes as the chief 

operating and environmental officer and the senior vice president and general 

counsel, respectively. (R. at 3.) Both officers had extensive experience in 

compliance and disclosure requirements for oil field service companies. (R. at 

3.)  

 In the late 1990s, Wilson learned of a technology called hydraulic 

fracking (“fracking”). (R. at 3.) Fracking enables the extraction of otherwise 

inaccessible oil and gas. (R. at 3.) The process pulverizes shale rock with a with 

a chemical solution including sand and water, forcing oil and gas to the 

surface. (R. at 4.) The process sometimes requires explosive blasting to be 

effective. (R. at 4.) Fracking generates millions of gallons of toxic wastewater, 

which is ultimately discharged underground (R. at 4.) Wilson immediately 

perceived that the process would be highly controversial. (R. at 3.) 

 Despite this perception, Wilson made large investments in the 

technology. (R. at 4.) He established deep fracking wells to drill in the West 

Texas Darnett Shale in 2000. (R. at 4.) Wilson’s own environmental team was 

concerned about the risks attendant to this process, including air pollution, 

groundwater contamination, soil contamination, and destroying habitats of 

rare species. (R. at 4.) Wilson frequently created conflict with Thompson and 

Grimes about the content of the firm’s public disclosure documents related to 

these environmental risks. (R. at 4.) These disclosures repeatedly emphasized 
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that these risks had not yet materially impacted the firm’s income or 

operations. 

 Beginning in late 2017, Red River received the first of many phone calls 

reporting seismic activity in an area where Red River operates. Red River’s 

environmental team believed the activity was most likely caused by the 

disposal of wastewater. (R. at 5.) Around the same time, Red River’s 

engineering team shared their concern that the toxic wastewater storage 

system had repeatedly come close to its capacity. (R. at 5.) They recommended 

that its capacity be increased. (R. at 5.) Wilson refused. (R. at 5.) And despite 

this possible connection to the reports of seismic activity, Thompson and 

Grimes did not disclose the reports. (R. at 5.) 

 Wilson has expressed his distaste for what he feels is the “burdensome 

cost” of regulatory compliance. (R. at 3.) Wilson has repeatedly complained to 

Thompson and Grimes that their environmental disclosures focused on the 

firm’s previous environmental mishaps—including seepage of toxic chemicals 

into groundwater and air pollution. (R. at 5.) On Feb 2, 2018, Wilson attended 

a talk by a gas company executive opining that companies incurred only 

limited risk of Section 10(b) exposure by expressing their commitment to 

compliance and environmental protection. (R. at 6.) She also expressed a 

liberal view on opinions about compliance and environmental preparedness—

but only as long as those statements did not include factual assertions or fail 

to include relevant background information or context. (R. at 6.) 
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After this event, Wilson ordered Thompson and Grimes to alter Red 

River’s environmental disclosures to repeatedly emphasize, inter alia, the 

company’s view that its environmental protections were adequate. (R. at 6.) Red 

River’s 10K was subsequently revised and published on March 1, 2018. (R. at 

6.) It contained the following five of the statements at issue in this matter: 

(1) “Our commitment to protecting the environment is unwavering and 

constant.” 

(2) “There is no higher priority than ensuring our drilling activity continues 

to be conducted in a manner consistent with protecting the environment 

and preventing or remediating any damage resulting from an 

environmental occurrence.” 

(3) Red River “conduct[s] frequent environmental practices reviews to assure 

our commitment to environmental best practices and devote[s] our most 

talented personnel and a substantial budget to ensuring protection of the 

environment.” 

(4) Red River invests in “the latest technology in order to minimize surface 

water or soil contamination,” differentiating the company from its 

competitors.  

(5) The fracking process “involves no serious environmental issues not 

associated with conventional drilling.” (R. at 6.) 

Red River again received reports of seismic activity in early May 2018. (R. 

at 7.) Wilson, Thompson, and Grimes met to discuss the reports. (R. at 7.) By 

this point, Thompson had heard evidence linking fracking to seismic activity in 
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South Dakota. (R. at 7.) They again decided against disclosure, which would 

potentially upset markets. (R. at 7.) Instead, they deferred to an investigation to 

accompany the company’s normal environmental practices review two months 

later. (R. at 7.)  

On May 15, 2018, Wilson attended a conference at which he met with major 

investors. (R. at 7.) Because of his new beliefs about environmental disclosure 

requirements, he spontaneously spoke his mind about previously off-limit 

topics. (R. at 7.) He did not clear these statements with either Grimes or 

Thompson. (R. at 7.) He made the following two statements at issue in this 

matter: 

(6) “I think we have the tightest environmental practices in the West Texas 

oil patch.” 

(7) “Candidly, I honestly believe a major environmental event has about a 

zero percent chance of occurring on our property. We just pay too much 

attention for that to happen.” (R. at 7.) 

Red River yet again received calls about seismic activity on May 28, 

2018. (R. at 7.) Even though they were aware of Wilson’s statements at the 

investor conference, Thompson and Grimes continued to postpone disclosure 

until after the environmental review. (R. at 7.) On June 1, 2018, Red River filed 

a 10-Q, which contained the final statement at issue here: 

(8) Red River’s “operations could be subject to disruption by natural 

disasters beyond [their] control,” including “severe storms, fires, 

earthquakes, civil unrest, and terrorist attacks.” (R. at 7, 8). 
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 The plaintiff-respondents, the Teacher Retirement System of Fordham 

(TRSF) and the Fordham Municipal Retirement Fund (FMRF), invested millions 

of dollars in Red River shares two and six days later, respectively. (R. at 8.) 

On June 10, 2018, the ongoing seismic activity escalated into mid-level 

seismic shocks. (R. at 8.) The shocks rocked the Eagle Ford Shale, destroying 

Red River’s toxic wastewater storage facilities. (R. at 8.) Consequently, millions 

of gallons of toxic wastewater permeated West Texas groundwater, even seeping 

into regional aquifers. (R. at 8.) This environmental disaster made international 

news. (R. at 8.) Markets reacted strongly to this critical failure; Red River’s 

stock price immediately plummeted to only three-quarters of its previous value. 

(R. at 8.)  

The failure prompted an investigation by both federal and state 

environmental agencies, concluding that Red River used excessive amounts of 

explosives prior to the injection process. (R. at 8.) While the reports could not 

conclusively determine that blasting had caused the seismic activity, they were 

able to establish that fracking was the proximate cause of the wastewater 

escaping the overburdened storage site—a conclusion shared by a geologist 

retained by Thompson herself. (R. at 8.) They affirmed the fears of Red River’s 

engineering team that the toxic wastewater storage tanks were filled beyond 

capacity. (R. at 8.) 

STANDARD OF REVIEW 

 Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a “complaint 

must contain sufficient factual matter, accepted as true, to state a claim for 
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relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

An appellate court reviews the District Court’s motion to dismiss a claim de 

novo. Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981, 989 (9th Cir. 2009). 

SUMMARY OF THE ARGUMENT 

     This case is about accountability. The functioning of capital markets is 

predicated on access to information. Every theory of efficient markets requires 

some level of knowledge from which informed valuation decisions can be made. 

When firms misrepresent or fail to disclose material facts, the harms are not 

confined to the unlucky investors who relied upon the information. Society is 

affected; costs of capital rise, resources are expended in determining the truth, 

and confidence in our financial system is undermined. The courts must hold 

parties accountable and provide incentives to act according to the best of our 

values. 

     But the pendent matter is about something else, too: the opportunity to 

be heard. When cases are dismissed at the pleading stage, important facts are 

left undiscovered. Not only are companies emboldened to mislead with 

impunity, they recognize that their misfeasance will never even be questioned. 

It is true that Congress enacted the PSLRA to raise the bar on pleadings—

ensuring that only meritorious legislation survived. But they did not intend to 

create insurmountable barriers. Where, as here, the plaintiff duly complies 

with these requirements and pleads specific facts from which a court may 

detect materially misleading statements made with the appropriate mental 
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state, that court is bound to allow the matter to proceed past the pleading 

stage. 

 The plaintiffs have pleaded facts showing far more than their statutory 

burden requires. Not only are the statements each false individually, but they 

also create a misleading impression about material facts when viewed 

holistically and in context. Any reasonable investor with capital engaged in a 

practice with so delicate an environmental relationship needs as much 

information as possible about the specific and imminent environmental risks 

faced by a particular company. And Red River failed to provide that here. 

 Furthermore, the facts create a strong inference that Red River did so 

with scienter. A basic analysis shows that intent to deceive or conscious 

recklessness as to the truth are far more plausible explanations than mere 

incompetence. But this analysis is not even necessary, because case law 

provides for a per se inference of scienter when, as here, adverse reports are 

deliberately withheld. Having pleaded material misrepresentations with 

scienter, a Rule 12(b)(6) motion cannot be granted 

 Finally, the plaintiff-appellees have stated a claim for which relief can be 

granted under Section 20(a) for Control Person Liability. The District Court 

erroneously read a culpability requirement into the prima facie requirements of 

the statute. But the Circuit Court correctly recognized why that cannot be the 

correct interpretation. To read in a culpability requirement is to ignore 

congressional intent, plainly indicated by legislative history, and to create 
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inconsistencies within the text of the statute itself. Consequently, this Court 

should affirm the Circuit Court on the requirements of Section 20(a). 

ARGUMENT 

I.  Appellees pleaded actionable, material misstatements made by Red 
River with scienter according to the requirements of Section 10(b) 
and the PSLRA. 

 
 To protect unwitting investors from being harmed by “manipulative and 

deceptive” practices in the sale of securities, Congress enacted Section 10(b) of 

the Securities and Exchange Act of 1934. 15 U.S.C. § 78j (1934). This act 

vested in the Securities and Exchange Commission (“SEC”) the authority to 

prescribe “rules and regulations” to that end. Id. SEC Rule 10b-5 prohibits 

public companies from making “any untrue statement of material fact.” 17 

C.F.R. §240.10b-5. It further proscribes omitting “a material fact” necessary to 

make any statements made “not misleading,” when accounting for context. Id. 

           A Section 10(b) claim has five elements, two of which are at issue here: 

the defendant (1) made a material misrepresentation or omission, and (2) with 

scienter. See Dura Pharmaceuticals v. Broudo, 544 U.S. 336 (2005); (R. at 12.) 

Companies commit fraud when they make these statements or omissions. 

Consequently, Rule 9 of the Federal Rules of Civil Procedure and the Private 

Securities Litigation Reform Act (PSLRA) require plaintiffs to plead with 

particularity. Fed. R. Civ. P. 9(b); 15 U.S.C. §78u-4(b)(1). Pleadings should 

contain particular circumstances surrounding fraud, including the mental 

state of the declarant(s). Id. 
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Appellees’ pleadings do contain the requisite particularity. The complaint 

alleged both misrepresentations and omissions of material facts because the 

information would have been required as part of the total mix of information 

needed for a reasonable investor to make an informed decision. Additionally, 

they did not fall into any category that cannot form the basis of a Section 10(b) 

claim, like pure corporate mismanagement or inactionable puffery. And 

scienter was adequately pleaded because the facts alleged give rise to a strong 

inference of severe recklessness—a standard endorsed by the PSLRA. Thus, 

this Court should affirm the ruling of the Fordham Circuit Court and hold that 

plaintiff-appellees have stated a claim for which relief may be granted. 

A. These statements were materially misleading because they 
created the false impression that there was no known risk of an 
adverse environmental event due to the company’s superior 
practices. 

 
Broadly, a statement is misleading if it conveys a false impression to a 

reasonable investor. Arnold S. Jacobs, What Is a Misleading Statement or 

Omission Under Rule 10b-5?, 42 Fordham Law Review 243, 245 (1973). 

Whether the impression is false is assessed “in light of the facts existing at the 

time of the release.” SEC v. Texas Gulf Sulfur Co., 201 F.2d 861, 862 (5th Cir. 

1953). Materiality encompasses facts which might reasonably “affect the value 

of the corporation’s stock.” Id. at 849 (quoting List v. Fashion Park, Inc., 340 

F.2d 457, 462 (2d Cir. 1965)). That is to say that every disclosure must be both 

“complete and accurate.” In re Morgan Stanley Info. Fund Sec. Litig., 592 F.3d 

347, 366 (2010) (quoting Glazer v. Formica Corp., 964 F.2d 149, 157 (2d Cir. 

1992)).  
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Representations are to be viewed “together and in context.” Id. 

Statements which merely allege corporate mismanagement without any 

deceptive practices, or constitute only inactionable puffery cannot form the 

basis of a Section 10(b) claim. See Santa Fe Industries, Inc. v. Green, 430 U.S. 

462 (1977); In re Banco Bradesco S.A. Sec. Litig., 277 F. Supp. 3d 600 (S.D.N.Y. 

2017). As the Circuit Court recognized, the District Court’s finding that Red 

River’s statements fell into either or both categories was erroneous. (R. at 13.) 

i. These allegations are more than mere corporate mismanagement 
because pleaded facts allege deceptive or manipulative practices 
evinced by the misleading statements in the record. 

 
In Santa Fe, the Supreme Court distinguished between misfeasance 

giving rise to federal securities actions and that implicating only state law 

claims related to corporate mismanagement. 430 U.S. at 479-80. Later 

decisions have clarified that the force of this decision is merely to preclude the 

application of § 10(b) and Rule 10(b)(5) to cases without any alleged deceptive 

or manipulative practices. See Suez Equity Investors, L.P. v. Toronto-Dominion 

Bank, 250 F.3d 87, 99 (2d Cir. 2001). Even allegations related to 

mismanagement are still actionable if they allege deception. See In re Donna 

Karen Int’l Sec., No.97-CV-2011, 1998 WL 637547 (E.D.N.Y. Aug 14, 1998). If 

defendants choose to speak, they may not violate their obligation not to 

mislead. See In re MobileMedia Sec. Litig., 28 F. Supp. 2d 901, 927 (D.N.J. 

1998). 

The Circuit Court correctly pointed out that appellees pleaded deception 

on the basis of affirmative, misleading statements here. Appellees pleaded 
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sufficient facts to show that each of the five statements in the 10-K filing 

conveyed a false impression to investors. Stmt. 1 (commitment to 

environmental protection “unwavering and constant”) is undercut by several 

pleaded facts—prominently among them Wilson’s distaste for regulatory 

compliance, his refusal to follow the recommendation of his own engineering 

team and the total disregard of the initial reports of seismic activity. (R. at 3, 5). 

The statement erroneously implies to a reasonable investor that none of these 

facts were present at the time the statement was made.  

Stmt. 2 (“no higher priority”) is contradicted by the pleaded fact that, in 

light of concerning reports about toxic wastewater storage and seismic activity, 

Wilson instead focused on making the company’s environmental disclosures 

more positive, rather than more accurate. (R. at 6.)  

Stmt. 3 (“frequent environmental practices reviews”) is rebutted by Red 

River’s failure to timely investigate the seismic activity; instead of addressing a 

pressing concern, they delayed for more than six months after receiving the 

initial reports. (R. at 7.) The term “frequent” implies to a reasonable investor 

that the timeline of the review process was robust enough to handle the rapid 

changes in environmental conditions inherent to a volatile process like 

fracking. The reviews also failed to uncover the excessive use of explosives 

revealed by the post-disaster investigation. (R. at 8.) 

Stmt. 4 (invested “in the latest technology” to prevent water 

contamination) cannot be true in light of the pleaded fact that Wilson refused 

even a rudimentary upgrade to the firm’s toxic wastewater storage facilities 
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despite knowing they frequently exceeded capacity. (R. at 5.) Stmt. 5 (“no risks 

not associated with conventional drilling”) is proven false by the finding that 

fracking proximately caused the toxic wastewater’s untimely discharge (R. at 

8.) Even if not known by Red River at the time, this fact still existed at the time 

because the statement was constructed in absolute terms. It meets the 

standard of Texas Gulf Sulphur Co. because it does not run through Red River’s 

knowledge of the risks.  

When taken “together and in [the] context” of a 10-K filing, these 

statements imply exactly what they were deliberately crafted to imply: that Red 

River’s unique combination of commitment and diligence precluded any risk of 

environmental catastrophe. In re Morgan Stanley, 592 F.3d at 366. 

Consequently, shareholders and prospective investors were justified to not 

worry about a disaster materially affecting the price of the firm’s common 

stock. Given the later occurrence of just such a disaster, these statements are 

evidence of deceptive and manipulative practices by Red River. Alleging 

manipulative practices is what separates actionable misstatements from mere 

corporate mismanagement. This Court should recognize that difference here for 

the purposes of the Rule 12(b)(6) motion. 

ii. These statements are more than inactionable puffery because 
their forms and contexts invited a reasonable investor to rely on 
them as reflecting the true state of Red River. 

 
The District Court erroneously found Stmts. 1, 2, and 4-8 to be 

inactionable puffery. Existing law does not support that conclusion. The Circuit 
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Court correctly recognized this as to Stmts. 2, 4, 5, 7, and 8. However, they 

failed to recognize that Stmts. 1 and 6 are also more than mere puffery. 

 Misstatements are actionable when they are materially misleading or 

demonstrably false. Ong v. Chipotle Mexican Grill, Inc., 294 F. Supp. 3d 199, 

232 (S.D.N.Y. 2018). In contrast, inactionable puffery describes “generalized 

statements of corporate aspiration and optimism … on which no reasonable 

investor would rely.” Id. Quintessential examples are statements regarding 

“reputation, integrity, and compliance with ethical norms” In re Banco 

Bradesco, 277 F. Supp. 3d at 647 (quoting City of Pontiac Policemen's & 

Firemen's Ret. Sys. v. UBS AG, 752 F.3d 173, 183 (2d Cir. 2014)).  

 Context makes a statement more than mere puffery if a reasonable 

investor could “rely on them as reflective of the true state of affairs at the 

[c]ompany.” Id. at 647 (quoting In re Petrobras Sec. Litig., 116 F. Supp. 3d 368, 

381 (S.D.N.Y. 2015). When that context is a statement describing business 

practices, a statement is actionable if it amounts to a guarantee to investors. 

See IBEW Local Union No. 58 Pension Tr. Fund & Annuity Fund v. Royal Bank of 

Scotland Grp., PLC, 783 F.3d 383 (2d Cir. 2015).  

Statements about broad commitments are also actionable when they 

purport to “recognize the company’s past achievements and current goals” or 

tie those commitments to the company’s success because the truth or falsity of 

those statements can be determined. In re Massey Energy Co. Sec. Litig., 883 F. 

Supp. 2d 597, 618 (S.D. W. Va. 2012). And even opinions can be actionably 

misleading when investors can infer the “basis for the issuer’s opinion” because 
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“a reasonable investor expects … that it fairly aligns with the information in the 

issuer’s possession.” Lopez v. CTPartners Exec. Search Inc., 173 F. Supp. 3d 12, 

24 (S.D.N.Y. 2016) (quoting Omnicare, Inc. v. Laborers Dist. Council Const. 

Indus. Pension Fund, 135 S. Ct. 1318, 1327 (2015)) (citation omitted). 

Procedurally, motions to dismiss raising questions about inactionable 

puffery should rarely be granted. This drastic measure should be resorted to 

only where the statements are “so obviously unimportant to a reasonable 

investor that reasonable minds could not differ on the question of their 

unimportance” Mulligan v. Impax Laboratories, Inc., 36 F. Supp. 3d 942, 967 

(N.D. Cal. 2014) (quoting In re Ford Motor Co. Sec. Litig., 381 F.3d 563 (6th Cir. 

2004)). This policy is correct because whether a statement is so obviously 

unimportant is heavily fact-dependent; that is, it is appropriately decided by a 

jury. Bricklayers & Masons Local Union No. 5 Ohio Pension Fund v. Transocean 

Ltd., 866 F. Supp. 2d 223, 241 (S.D.N.Y. 2012). 

Stmt. 1 should not be considered inactionable puffery because it 

purports to “recognize the company’s … current goals.” In re Massey Energy 

Co., 883 F. Supp. 2d at 516. The use of the terms “unwavering” and “constant” 

indicates the company presently intends to comply with environmental 

regulation to its fullest extent. But the factual record pled by appellants clearly 

contradicts this claim; Wilson has repeatedly expressed distaste for complying 

with regulations and has changed the focus of environmental disclosures to be 

oriented at marketing rather than informing. (R. at 3, 5, 7.) 



  R11 

25 
 

Stmt. 2 is not inactionable puffery because it describes a specific 

business practice and guarantees to investors the firm will take 

environmentally protective actions even when they conflict with other goals. 

Royal Bank of Scotland, 783 F.3d. A reasonable investor could rely on this 

statement to determine that the risk of loss due to environmental catastrophe 

is minimal. Again, the record indicates this statement to be false. By ignoring 

the reports of low seismic activity and declining to upgrade the storage capacity 

of the toxic wastewater tanks, Red River prioritized financial interests over 

environmental—including short-term concerns about stock price fluctuations. 

(R. at 5, 7).  

Stmt. 4 makes a specific, measurable claim that purports to describe a 

factual state of affairs at the firm: that the firm invests in the latest technology 

to meet the environmental risks occasioned by fracking. Because the risk of 

fracking is well known, the prudence of this course makes it reasonable for an 

investor to rely on the statement as a faithful portrayal of the response of a 

responsible firm. See In re Banco Bradesco, 277 F. Supp. 3d at 647. And by 

explicitly using this putatively present practice to differentiate Red River from 

other firms, the company elevated the statement into the realm of a statement 

explaining the firm’s success. See In re Massey Energy Co. 883 F. Supp. 2d at 

618. As noted, the statement was, at best, materially misleading in light of 

Wilson’s refusal to even update the toxic wastewater storage facilities to bring 

them in line with current need. (R. at 5.) The statement cannot have been 

inactionable puffery. 
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Likewise, stmt. 5 describes the conditions surrounding a specific 

business practice amounting to a guarantee to investors, making the statement 

actionable. See Royal Bank of Scotland Grp., 783 F.3d 383. To affirmatively 

represent that there are no risks unique to fracking states, in no uncertain 

terms, that reasonable investors should evaluate the risk profile of the 

company identically to traditional oil drilling firms. This statement is 

demonstrably false according to the Ong standard because the environmental 

investigations revealed that the fracking procedure proximately caused the 

wastewater tank to fail—making these risks different from traditional oil 

drilling. 294 F. Supp. 3d at 232. 

According to in In re Morgan Stanley, these statements should be 

evaluated “together and in context.” That these statements were contained in 

the firm’s formal annual filing deepens the certainty that they should be 

interpreted as specific statements suitable for the reliance of a reasonable 

investor. Their specificity rules out the possibility that they articulate only 

favorable information related to “reputation, integrity, and compliance with 

ethical norms” In re Banco Bradesco, 277 F. Supp. 3d at 647. Consequently, 

there is no basis for concluding that these statements were inactionable puffery 

as a matter of law.  

Stmts. 6 and 7 are not mechanically shoehorned into the category of 

puffery just because they are couched in opinion. Stmt. 6 makes an explicit 

comparison between the firm’s actual environmental practices and those of 

other firms in the region. To make this statement coherent, one must assume 
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that the speaker has actual knowledge of these environmental practices and 

has some criteria for gauging their relative efficacy. In other words, the 

statement itself implies that there are “particular facts going to the basis for 

the issuer’s opinion.” Lopez, 173 F. Supp. 3d at 24.  

And stmt. 7 goes so far as to empirically estimate—though inaccurately—

the likelihood of an environmental disaster. To say that something has a zero 

percent likelihood is to guarantee that it cannot happen. To a reasonable 

investor, if the CEO of a major public company makes these statements in his 

official capacity, the most probable explanation is that the statement “fairly 

aligns with information in the issuer’s possession.” Id. Taken together, these 

two statements are most fairly interpreted as a CEO representing his company 

as superior specifically because of their diminutive environmental risk. A 

reasonable investor ought to be able to rely on statements like these, or else 

any communication between management and shareholders is an utter waste 

of resources for all involved. These cannot merely be inactionable puffery. 

Finally, stmt. 8, like stmt. 4, makes a claim that is too specific and 

measurable to be categorically protected by inactionable puffery. It enumerates 

how Red River’s business might be materially harmed by macro-level events. 

The exhaustive, formal nature of a 10-K warrants the maxim that the inclusion 

of one implies the exclusion of others; the statement should be read to explain 

all of the cognizable risks known to the firm at the time of its drafting. So, a 

reasonable investor should be able to rely on the statement for assurance that 

their capital is not subject to destruction from forces concealed from their 



  R11 

28 
 

knowledge. This takes the statement beyond puffery. The statement’s 

misleading nature will be explained in the next section. 

 Especially in light of Mulligan’s direction to avoid finding puffery as a 

matter of law where the statements are “obviously unimportant,” this Court 

should find ample basis for affirming the Circuit Court on those statements 

which it correctly found to be definite and material misstatements. Mulligan, 36 

F. Supp. 3d at 967. This Court should likewise reverse on stmts. 1 and 6 

because the District and Circuit Courts erred in declaring the statements to be 

inactionable puffery. 

iii. Stmts. 5 and 8 were made even more misleading by the omission 
of the reports concerning seismic activity. 

 
Failing to report material information to investors can also give rise to 

liability under Section 10(b). The test of whether omitted information is 

material is whether a reasonable investor would have understood the 

information to “significantly alte[r] the total mix of information made available.” 

TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976). Omitting 

information about known risks is “usually material” to any forward-looking 

statement. Lormand v. US Unwired, Inc., 565 F.3d 228, 248 (5th Cir. 2009). The 

bar triggering an obligation to disclose adverse reports is relatively low; the 

Supreme Court enforced an obligation to disclose unfavorable reports that did 

not even arrive at a statistically significant conclusion. Matrixx Initiatives v. 

Siracusano, 563 U.S. 27 (2011). 

Here, Red River failed to inform investors that it received repeated 

reports of seismic activity with the potential to adversely affect its business. 
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This withholding of information makes stmts. 5 and 8 more misleading—

something explicitly forbidden by SEC Rule 10b-5. Asserting that fracking 

carries no unique environmental risks is a far less compelling statement in 

light of an accelerating trend toward seismic activity in an area where fracking 

is heavily practiced. And, as already mentioned, stmt. 8 should be read as an 

exclusive list of known extraneous risk factors. But there is no mention of the 

escalation of seismic activity in the region. (R. at 8.) 

These omissions are material according to the standard of TSC Industries 

because fracking is a capital-intensive industry attended by numerous possible 

risks; any reasonable investor needs to be apprised of direct information 

concerning actual risks threatening that capital. 426 U.S. at 449. There is 

evidence in the record to support a finding that, of the three executives, at least 

Thompson knew or should have known that the reports were credibly related to 

fracking. (R. at 7.) Even if they did not know, the case is still analogous to 

Matrixx because even unconvincing reports of this destructive magnitude must 

be disclosed to shareholders. 563 U.S. 27.  

 In sum, all eight of the statements are materially misleading because 

they created false impressions, both by their text and context, that minimized 

or entirely withheld the existence of substantial risks to Red River’s business 

operations. The statements do not meet the definitions of either pure corporate 

mismanagement or mere inactionable puffery. And the omission of the reports 

of regional seismic activity further created misleading impressions about the 
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company’s risk profile. This Court should find the pleadings sufficient to state 

a claim for relief on the basis of material misrepresentations. 

B. The pleadings adequately alleged scienter because withholding 
adverse reports creates a strong inference of the exact mental 
state required by PSLRA. 

 
Claims under Section 10(b) are required to allege that the defendant 

acted with scienter. 15 U.S.C. §78u-4(b)(1). The required mental state is an 

“intent to deceive, manipulate, or defraud or severe recklessness." Lormand v. 

US Unwired, Inc., 565 F.3d 228 (5th Cir. 2009) (citing Ind. Elec. Workers' 

Pension Trust Fund IBEW v. Shaw Group, Inc., 537 F.3d 527, 533 (5th Cir. 

2008)). Courts should use a three-step procedure here: (1) accept all of the 

plaintiff’s allegations as true, (2) take into account all of the facts alleged, 

collectively, and determine whether they give rise to a “strong inference of 

scienter,” and (3) take into account plausible opposing inferences. See Tellabs, 

Inc. v. Makor Issues & Rights, 551 U.S. 308 (2007). If the inferences found in (2) 

are at least as strong as those in (3), the plaintiff has properly pleaded scienter. 

Id. In other words, a tie goes to the plaintiff. See ACA Fin. Guar. Corp. v. Advest, 

Inc., 512 F.3d 46 (1st Cir. 2008).  

Here, “intentionally” describes “conscious misstatements with the intent 

to deceive.” Novak v. Kasaks, 216 F.3d 300, 312 (2d Circ. 2000). The court in 

Novak found a satisfactory pleading of fraudulent intent where plaintiffs failed 

to adhere to their own publicly stated policy for marking down the value of old 

inventory and made positive statements about the inventory’s value when it 

was nearly worthless. Id.  “Recklessness” means conscious disregard risk that 
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buyers could be misled.  See Frank v. Dana Corp., 646 F.3d 954 (6th Cir. 

2011). The standard of recklessness is satisfied by dangers sufficiently obvious 

to put a reasonable person on notice. Id. In In re Verifone Holdings, Inc. Sec. 

Litig., the court found the pleading standard for recklessness to be met where 

the firm put pressure on its accounting staff to massage its gross margin to fit 

targets—in part because management had previously touted their strong gross 

margin as evidence of a merger’s success. 704 F.3d 694 (9th Cir. 2012). 

Additionally, some types of alleged facts carry strong per se inferences 

that the required mental state was met. In Matrixx Initiatives, defendants failed 

to disclose reports that their nasal spray was linked to anosmia, a loss of the 

sense of smell. 563 U.S. at 27. Defendants argued that scienter had not been 

adequately pleaded because the most reasonable explanation for its silence was 

that it did not believe the reports were “meaningful.” Id. at 49. The Court 

disagreed. Id. They found the inference that Matrixx acted “recklessly (or 

intentionally, for that matter)” as to the risk of misleading investors to be “at 

least as compelling as, if not more compelling” than the one offered by 

defendants. Id. In other words, the act of withholding adverse reports was 

treated as a fact that per se establishes the inference required by PSLRA. 

Following the Tellabs procedure here, this Court must accept all of the 

following pleaded facts as true. Red River received multiple corroborating 

reports on three different occasions of seismic activity. This operates in 

conjunction with its own engineering team’s assessment that its toxic 

wastewater storage facilities were routinely close to exceeding capacity. 
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Thompson had heard reports of fracking being linked to similar seismic activity 

elsewhere. And there is even evidence in the record suggesting that they did 

not disclose the foregoing because they did not want to impact the company’s 

financial situation. 

These facts are more than sufficient to create a strong inference of 

scienter. They establish conscious perception of factors that presented serious 

risks of harm to their business operations. Like in Novak, the company acted 

contrary to its publicly stated policies of prioritizing environmental protection 

and investing in current technology. They also made increasingly positive 

statements about their environmental risk profile in the face of mounting 

evidence of danger. And the discussion of preserving the firm’s financial 

condition establishes a factual basis for a motive to mislead investors. These 

facts support a strong inference of conscious intent to deceive. 

Even more convincingly, they support the lower standard of conscious 

disregard of the truth. Like in In re Verifone, management (Wilson in this case) 

put pressure on staff responsible for public disclosures to make substantive 

alterations to their statements to fit a pre-existing narrative. Privileging a 

desired perception over the truth is the very definition of reckless disregard.  

On the third and final step, these facts could plausibly support an 

inference of mere incompetence. It is possible that the management team 

completely failed to perceive these risks and consequently saw the reports as 

too negligible to bother disclosing.  However, given the substantial combined 

expertise of Thompson and Grimes in compliance and regulation and Wilson’s 
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long history of guiding the company through environmental mishaps, this 

inference strains credulity. The preponderance of the evidence here favors the 

inference that defendants were, at least, consciously reckless as to the truth of 

whether they faced risk from the seismic activity and overburdened wastewater 

tank.  

But most conclusively, this case concerns the deliberate withholding of 

adverse reports from investors. Matrixx Initiatives establishes as a matter of law 

that the presumption raised by this exact behavior carries a stronger inference 

of reckless malfeasance than innocent incompetence. The heightened pleading 

standards of the PSLRA are definitively met in this case. This Court should 

affirm the findings of the Circuit Court that scienter was properly pleaded. This 

case should be remanded to the trial court for continued proceedings. 

II. CULPABILITY IS NOT A PRIMA FACIE ELEMENT OF A SECTION 20(a) 
CLAIM  
 

 The Circuit Court was correctly held that the only prima facie elements of 

Section 20(a) of the Exchange Act1 are: (1) there is a primary violation by a (2) 

controlled person.. 

                                                             
1 Section 20(a) of the Exchange Act states: 

Every person who, directly or indirectly, controls any person liable under any 
provision of this chapter or of any rule or regulation thereunder shall also be 
liable jointly and severally with and to the same extent as such controlled 
person to any person to whom such controlled person is liable . . . , unless the 
controlling person acted in good faith and did not directly or indirectly induce 
the act or acts constituting the violation or cause of action. 

15 U.S.C. § 78t(a) (2010) (alteration in original). 
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 Excluding culpability as a prima facie element for a Section 20(a) claim is 

consistent with the intent of Congress in drafting this section of the Exchange 

Act. The purpose of this section was to “expand, rather than restrict, the scope 

of liability under the securities laws.” S.E.C. v. Mgmt. Dynamics, Inc., 515 F.2d 

801, 812 (2d Cir. 1975). Requiring plaintiffs to demonstrate prima facie 

culpability lessens the thrust of the statute, in contrast with its purpose. 

 The text of Section 20(a) does not include any language that requiring 

pleading culpability, but instead imposes liability on a control person for the 

primary violation, “unless that person acted in good faith”. This requirement 

appears in a separate clause. The defendant bears the burden of establishing 

good faith, so good faith must an affirmative defense. Therefore, it would 

contravene the statute to require plaintiffs to plead that the control person 

acted in bad faith. It was appropriate for the respondent to not allege 

culpability in the prima facie case, and the Circuit Court was correct in holding 

so. 

A. Congress did not intend to include a culpability requirement in 
the statute 
 

 It is critical to consider Congress’ intent in drafting the statute when 

analyzing its application, and from there decide what the statute ought to 

require of plaintiffs. Control was defined in a broad fashion in order to 

encompass all offenders, as opposed to creating loopholes or avenues for 

escape. H.R. Rep. No. 73-1383, 2d Sess., at 26 (1934). So, it is important to not 

read language into the statute that raises the bar for prosecuting those whom 

the statute was designed to ensnare. 
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 Comparing the proposals by both the House and the Senate before the 

enactment of Section 20(a), there is a distinction between the breadth of the 

conduct that both attempt to encompass. The Senate proposed an “insurer’s 

liability” which would not have a culpability component. Rochez Bros., Inc. v. 

Rhoades, 527 F.2d 880, 885 (3d Cir. 1975) (citing S. Rep. No. 73-47, 1st Sess. 

at 5 (1933)). The House proposed a “fiduciary standard” which imposes a 

necessity of culpability. Id. at 885 (H.R. Rep. No. 73-85, 1st Sess. at 5 (1933); 

H.R. Rep. No. 73-152, 1st Sess. at 27 (1933)). While Congress eventually 

adopted the House version it is important to note that the alternative included 

no good faith defense at all. The necessity of compromise makes it more 

reasonable to hold that the culpability requirement is an affirmative defense, 

rather than an element of the prima facie plea. 

 Through providing a good faith defense for controlling persons, Congress 

was able to avoid automatically placing liability on the controlling person to 

provide insurance for its representatives. Rather, Congress made vicarious 

liability under Section 20(a) dependent on the controlling broker-dealer’s good 

faith. Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1575 (9th Cir. 1990). This 

results in controlling persons being required to prove their good faith satisfying 

the burden of persuasion. Id. 

 The addition of a culpability requirement for the purpose of a prima facie 

plea would unnecessarily narrow the reach of Section 20(a). In Harrison, the 

Seventh Circuit held that such a test “stingily limit[s] the definition of control 

person.” Harrison v. Dean Witter Reynolds, Inc., 974 F.2d 873, 880 (7th Cir. 
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1992). The legislature wanted to avoid creating an increasingly narrow row of 

hoops for the plaintiff to jump through in order to reach an equitable result 

after being targeted with fraudulent activity. And this remains fair to the 

defendant, because they have the ability to raise a good faith defense to escape 

liability. Only those who cannot demonstrate their good faith will be ensnared 

by this statute. 

 Additionally, the heightened pleading requirements of the PLSRA is 

inconsistent with the purpose of the statute. The PLSRA was enacted in order 

to deter securities litigation abuse, and represented a shift away from investor 

protection. Note, Making it Easier to Milk the Cow: The Southern District of New 

York Collapses the Culpable Participation Doctrine and Sidesteps the Private 

Securities Litigation Reform Act, 49 Vill. L. Rev. 551, 560 (2004). However, the 

express purpose of Section 20(a) is to expand the liability that control persons 

may face, so applying the PLSRA to Section 20(a) claims goes against the intent 

of the statute. 

B. A culpable participation requirement is inconsistent with the 
language of Section 20(a) 
 

 The text of Section 20(a) clearly set the “good faith defense” apart from 

the definition of conduct. If there was to be a prima facie pleading requirement, 

the phrase “with that”, or a similar mens rea term would have been added to 

the definition itself. 

 This demonstrates that the defendant bears the burden of bringing an 

affirmative defense of good faith, and Section 20(a) does not have a scienter 

requirement. In re Initial Pub. Offering Sec. Litig., 241 F. Supp. 2d 281, 298 
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(S.D.N.Y. 2012). Therefore, absent a showing by the defendant of good faith, 

the liability is attributed to the person on the basis of control alone. Id.  

 The organization of the statute points to what the prima facie plea ought 

to include. The statute holds that the controlling person is liable “unless [she] 

acted in good faith” 15 U.S.C. § 78t(a). By not including the good faith carve-

out in the beginning of the statute, but rather adding it to the end, it serves as 

a secondary component of the statute. The 9th Circuit has endorsed this 

reading, holding that “the statute premises liability solely on the control 

relationship, subject to the good faith defense.” Hollinger v. Titan Capital Corp., 

914 F.2d 1564, 1575 (9th Cir. 1990) (emphasis added). Therefore, once the 

plaintiff demonstrates that the defendant is a controlling person, the defendant 

has the burden of proof to show their lack of culpability. Id. 

 Furthermore, the addition of the culpability element to the prima facie 

case confuses the responsibilities of the parties. Metge v. Baehler, 762 F.2d 

621, 631 (8th Cir. 1985). Both good faith and participation are affirmative 

defenses in a controlling person action, and the requirement of a bad faith plea 

in the prima facie case nullifies the purpose of good faith being an affirmative 

defense. This is unnecessary, because by the plain meaning of the statute the 

good faith issue can be raised; forcing it upon the plaintiff is duplicative. 

 It is important to separate the control and good faith components 

because they are burdened on different parties. G. A. Thompson & Co. v. 

Partridge, 636 F.2d 945, 958 (5th Cir. 1981). This follows the plain meaning of 

the statute, and imputing this element to the plaintiff is an incorrect reading of 
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Section 20(a). Id. Allowing for this clear distinction enables the plaintiff to focus 

on the control aspect of the statute, which is the main purpose. Muddying their 

focus by requiring a prima facie plea of culpability brings this gray area into 

the forefront of the case, which is an incorrect way to treat an exception 

delineated at the end of the statute. The purpose of the statute is to cover 

persons complicit in the fraud, and for the purposes of the plaintiff, control and 

a primary violation should be the focus of their plea.  

 Courts that use First Jersey to determine that there is a requirement for 

there to be a culpability requirement in the prima facie plea rely on an 

ambiguous ruling that has inconsistencies within itself. SEC v. First Jersey 

Sec., Inc., 101 F.3d 1450, 1473 (2d Cir. 1996). In describing the prima facie 

elements of a claim, the court cited not only Lanza and Gordon, but also 

Marbury Mgmt., which does not include a culpability requirement. Id.; Marbury 

Management, Inc. v. Kohn, 629 F.2d 705 (2d. Cir 1980). The holdings in both 

Lanza and Gordon do not compel that a prima facie plea must include a 

culpability claim. Gordon v. Burr, 506 F.2d 1080, 1085 (2d Cir. 1974); Lanza v. 

Drexel & Co., 479 F.2d 1277, 1299 (2d Cir. 1973). Rather, they highlight the 

requirement that the control person must be culpable to be held liable under 

Section 20(a). Therefore, when the Second Circuit in First Jersey held that the 

prima facie plea includes this element, these cases were misapplied. 

CONCLUSION 

 Because TSRF and FMRF adequately alleged materially misleading 

statements, properly pleaded scienter, and the culpable participation 
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requirement is not an element of the prima facie plea, TSRF and FMRF stated a 

claim upon which relief can be granted. Accordingly, we respectfully ask this 

Court to affirm the 14th Circuit and remand the case for trial at the District 

Court. 

       Respectfully Submitted, 

       /s/ Team # R11 

       Counsel for the Respondents 


