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claims place a ceiling on future innovation.
The concept of converting a mobile video
signal to an HDTV is an abstract concept,
and neither the patents’ individual claims
nor their ordered combination can save it
from that conclusion. As such, Amazon’s
motion to dismiss is GRANTED in full. An
appropriate order shall issue.

,
  

Brian C. DAVISON, Plaintiff,

v.

LOUDOUN COUNTY BOARD
OF SUPERVISORS, et

al., Defendants.

1:16cv932 (JCC/IDD)

United States District Court,
E.D. Virginia,

Alexandria Division.

Signed 01/04/2017
Background:  County resident brought ac-
tion against county board of supervisors
and an official who served as chair of the
board, alleging official violated his First
Amendment and due process rights by
blocking him from official’s social media
page. Official moved to dismiss for failure
to state a claim, and resident moved for
summary judgment.
Holdings:  The District Court, James C.
Cacheris, J., held that:
(1) district court would decline to consider

affidavits submitted by resident and
official in ruling on resident’s motion
for summary judgment;

(2) resident was not estopped from assert-
ing claims against official;

(3) resident adequately alleged that offi-
cial’s page was a limited public forum
under the First Amendment;

(4) resident stated a claim for violation of
his due process rights;

(5) fact that board was a party to action
did not preclude resident’s official ca-
pacity claims against official; and

(6) official was not entitled to qualified
immunity from resident’s claims.

Motions denied.

1. Federal Civil Procedure O2491.5

Complaint allegations, cited by county
resident in support of his motion for sum-
mary judgment in action alleging county
official violated his First Amendment and
due process rights by blocking him from
official’s social media page, did not estab-
lish a factual basis for summary judgment.
U.S. Const. Amends. 1, 14.

2. Federal Civil Procedure O2536.1

In county resident’s action alleging
county official violated his First Amend-
ment and due process rights by blocking
him from official’s social media page, dis-
trict court would decline to consider affida-
vits submitted by resident and official in
ruling on resident’s motion for summary
judgment, since the affidavits were submit-
ted after the close of briefing and on the
eve of the hearing, such that neither party
had an opportunity to meaningfully ad-
dress the allegations contained in the oth-
er’s affidavit.  U.S. Const. Amends. 1, 14.

3. Judgment O570(1), 585(3), 654

County resident was not estopped
from asserting claims against county offi-
cial for violations of his First Amendment
and due process rights, based on official
blocking him from her social media page,
even though resident’s prior claims against
official were dismissed with prejudice,
since resident did not previously raise the
First Amendment and due process claims.
U.S. Const. Amends. 1, 14.
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4. Constitutional Law O2151
 Counties O47

County resident adequately alleged
that social media page of county official,
who served as chair of county board of
supervisors, was a social media site gov-
erned by county’s social media policy,
which encouraged visitors to submit ques-
tions, comments, and concerns within lim-
its, such that official’s page was a limited
public forum under the First Amendment;
resident alleged that official used the page
in connection with her official duties and
incorporated an image of the page into his
complaint which showed that official’s page
included information about her in her ca-
pacity as chair of the board, did not in-
clude any information of a personal nature,
and was visible to the general public.  U.S.
Const. Amend. 1.

5. Constitutional Law O1743
Once it has opened a limited public

forum, for First Amendment purposes, the
government must respect the lawful
boundaries it has itself set.  U.S. Const.
Amend. 1.

6. Constitutional Law O1742
Limited public forums are character-

ized by purposeful government action in-
tended to make the forum generally avail-
able for certain kinds of speech.  U.S.
Const. Amend. 1.

7. Constitutional Law O1730, 2149
A metaphysical forum created by a

government policy is subject to the same
First Amendment analysis regardless of
whether that policy is applied to online
speech.  U.S. Const. Amend. 1.

8. Constitutional Law O1734
Courts look to the policy and practice

of the government to ascertain whether it
intended to designate a non-traditional fo-
rum as a public forum under the First
Amendment.  U.S. Const. Amend. 1.

9. Constitutional Law O2151

 Counties O47

County resident stated a claim against
county official, who served as chair of
county board of supervisors, for violation
of his due process rights under the Four-
teenth Amendment, where he alleged that
official blocked him from her social media
page without providing him an opportunity
to voice objections.  U.S. Const. Amend.
14.

10. Civil Rights O1360

Fact that county board of supervisors
was a party to county resident’s action
alleging that county official who served as
chair of the board violated his First
Amendment and due process rights by
blocking him from her social media page
did not preclude resident’s official capacity
claims against official, since office of the
chair of county board of supervisors was
distinct from the county board of supervi-
sors itself.  U.S. Const. Amends. 1, 14.

11. Civil Rights O1376(4)

County official was not entitled to
qualified immunity from county resident’s
claims alleging official violated his First
Amendment and due process rights by
blocking him from her social media page; it
was well established that online speech
was subject to the same First Amendment
standard as offline speech and that govern-
ment could create a metaphysical limited
public forum for speech by promulgating
policy like county’s social media policy, and
a reasonable government official would
have been put on notice that suppressing
public comment in violation of that policy
would run afoul of the First Amendment
and that depriving an individual of their
First Amendment rights without warning
or recourse implicated that individual’s due
process rights.  U.S. Const. Amends. 1, 14.
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12. Civil Rights O1376(4)
A government official is entitled to

qualified immunity with respect to civil
rights suits against her in her individual
capacity unless (1) the allegations underly-
ing the claim, if true, substantiate the vio-
lation of a federal statutory or constitu-
tional right; and (2) this violation was of a
clearly established right of which a reason-
able person would have known.

Brian C. Davison, Leesburg, VA, pro se.

Julia Bougie Judkins, Martin Schubert,
Bancroft McGavin Horvath & Judkins PC,
Fairfax, VA, for Defendants.

MEMORANDUM OPINION

James C. Cacheris, UNITED STATES
DISTRICT COURT JUDGE

Defendant Phyllis Randall, Chair of the
Loudoun County Board of Supervisors,
blocked Plaintiff Brian Davison from what
Plaintiff claims is her official County Face-
book page. Plaintiff alleges that this violat-
ed his First Amendment and Due Process
rights. Defendant Randall has moved to
dismiss Plaintiff’s claims against her [Dkt.
35], and Plaintiff has in turn moved for
summary judgment on those claims [Dkt.
39]. For the reasons that follow, the Court
will deny both Motions.

I. Background

A detailed discussion of the events giv-
ing rise to this case can be found in the
Court’s Memorandum Opinion [Dkt. 11]
granting in part and denying in part a
previous motion to dismiss. As such, the
Court repeats here only what is germane
to its rulings on the present Motions.

Plaintiff is a resident of Loudoun Coun-
ty, Virginia, who takes ‘‘an interest in rules
of ethics for public officials.’’ Compl. [Dkt.
1] ¶ 1. He filed suit against the Loudoun
County Board of Supervisors and its indi-

vidual members after the Board allegedly
ratified a subordinate’s decision to delete
his comments from the Board’s official Fa-
cebook page.

Plaintiff’s original Complaint referenced
a previous incident during which Defen-
dant Randall allegedly blocked Plaintiff
from commenting on her official Facebook
page. See id. ¶¶ 24, 33. That incident, how-
ever, was not the subject of any of Plain-
tiff’s claims.

All Defendants—including Defendant
Randall—moved to dismiss Plaintiff’s orig-
inal Complaint. In a Memorandum Opin-
ion, the Court granted that Motion in part
and denied it in part. As relevant here, the
Court dismissed Plaintiff’s claims against
the individual members of the Loudoun
County Board of Supervisors, but permit-
ted Plaintiff’s First Amendment and Due
Process claims to proceed against the
Board itself. In doing so, the Court found
Plaintiff had plausibly alleged that Lou-
doun County’s Social Media Comments
Policy, see Compl. Exh. 11 [Dkt. 1–11],
serves to designate the Board’s official Fa-
cebook page as a limited public forum
under the First Amendment.

Plaintiff then filed an Amended Com-
plaint [Dkt. 33] adding claims against De-
fendant Randall based on the incident
mentioned in Plaintiff’s original Complaint.
To wit, Plaintiff alleges that Defendant
Randall utilizes an official Facebook page
in connection with her duties as Chair of
the Loudoun County Board of Supervisors.
See Am. Compl. [Dkt. 33] ¶¶ 5–6. He
claims that Defendant Randall uses her
Facebook page to communicate with her
constituents, and through it ‘‘solicit[s] and
allow[s] public comments and discussions.’’
See id. ¶¶ 5–6, 9. He further contends that,
as an official County social media website,
the County’s Social Media Comments Poli-
cy applies to Defendant Randall’s Face-
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book page. See id. ¶¶ 1, 2, 10;  Compl.
[Dkt. 1] ¶¶ 21, 29–30.

Plaintiff claims that on February 3,
2016, Defendant Randall blocked him from
posting comments to her official Facebook
page. See Am. Compl. [Dkt. 33] ¶ 15. She
allegedly did so because Plaintiff had made
‘‘comments critical of either Randall’s ac-
tions or those of other government officials
of Virginia.’’ Id. Defendant Randall later
acknowledged that she had blocked Plain-
tiff from her Facebook page. See id. ¶ 17.
Plaintiff argues that this violated his First
Amendment and Due Process rights.

On November 17, 2016, Defendant
Randall filed a Motion to Dismiss Plain-
tiff’s claims against her [Dkt. 35]. Plaintiff
subsequently filed a Motion for Partial
Summary Judgment [Dkt. 39] with respect
to his new claims.

II. Legal Standard

‘‘Summary judgment is appropriate only
if taking the evidence and all reasonable
inferences drawn therefrom in the light
most favorable to the nonmoving party, ‘no
material facts are disputed and the moving
party is entitled to judgment as a matter
of law.’ ’’ Henry v. Purnell, 652 F.3d 524,
531 (4th Cir. 2011) (quoting Ausherman v.
Bank of Am. Corp., 352 F.3d 896, 899 (4th
Cir.2003)). An unresolved issue of fact pre-
cludes summary judgment only if it is both
‘‘genuine’’ and ‘‘material.’’ Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247–48,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A
factual dispute is genuine ‘‘if the evidence
is such that a reasonable jury could return
a verdict for the nonmoving party’’ on that
issue. Id. at 248, 106 S.Ct. 2505. It is
material if it ‘‘might affect the outcome of
the suit under the governing law.’’ Id. ‘‘In
the end, the question posed by a summary
judgment motion is whether the evidence
‘is so one-sided that one party must prevail
as a matter of law.’ ’’ Lee v. Bevington, 647
Fed.Appx. 275 (4th Cir. 2016) (quoting
Anderson, 477 U.S. at 252, 106 S.Ct. 2505).

In reviewing a motion to dismiss for
failure to state a claim under Rule 12(b)(6),
the Court ‘‘must accept as true all of the
factual allegations contained in the com-
plaint,’’ drawing ‘‘all reasonable infer-
ences’’ in the plaintiff’s favor. E.I. du Pont
de Nemours & Co. v. Kolon Indus., Inc.,
637 F.3d 435, 440 (4th Cir. 2011) (citations
omitted). Generally, the Court may not
look beyond the four corners of the com-
plaint in evaluating a Rule 12(b)(6) motion.
See Goldfarb v. Mayor & City Council of
Baltimore, 791 F.3d 500, 508 (4th Cir.
2015). ‘‘A court has wide discretion to ex-
clude matters outside of the pleadings’’ in
evaluating such a motion. Norfolk Fed’n of
Bus. Districts v. Dep’t of Hous. & Urban
Dev., 932 F.Supp. 730, 736 (E.D. Va.), aff’d
sub nom. Norfolk Fed’n of Bus. Districts
v. City of Norfolk, 103 F.3d 119 (4th Cir.
1996).

The Court is mindful that Plaintiff is
proceeding in this matter pro se. A ‘‘docu-
ment filed pro se is ‘to be liberally con-
strued,’ and ‘a pro se complaint, however
inartfully pleaded, must be held to less
stringent standards than formal pleadings
drafted by lawyers.’ ’’ Erickson v. Pardus,
551 U.S. 89, 94, 127 S.Ct. 2197, 167
L.Ed.2d 1081 (2007) (quoting Estelle v.
Gamble, 429 U.S. 97, 106, 97 S.Ct. 285, 50
L.Ed.2d 251 (1976)).

III. Analysis
A. Plaintiff’s Motion for Partial

Summary Judgment

[1] Turning first to Plaintiff’s Motion
for Partial Summary Judgment [Dkt. 39],
the Court notes that the Motion does not
cite to any evidence of record. Indeed, it
does not appear that there is, at this point,
any record to speak of in this case. Plain-
tiff amended his Complaint on November
3, 2016, to include for the first time the
claims that are the subject of the instant
Motions. Defendant Randall has not yet
filed an answer to the Amended Complaint
and no discovery has taken place.
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Instead of record evidence, Plaintiff
cites to the allegations of his own Amend-
ed Complaint.1 Those allegations do not
establish a factual basis for summary judg-
ment. As Defendant notes, many of Plain-
tiff’s allegations are disputed and, at this
point, remain only allegations. Material is-
sues of fact—for example, who maintains
Defendant Randall’s Facebook page and
for what purpose—are left unsettled on
the record now before the Court.

The party moving for summary judg-
ment bears the initial burden of ‘‘informing
the district court of the basis for its mo-
tion,’’ and identifying the evidence ‘‘it be-
lieves demonstrate[s] the absence of a gen-
uine issue of material fact.’’ Celotex Corp.
v. Catrett, 477 U.S. 317, 323, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986). Because
Plaintiff’s Motion is supported by mere
allegations, the Court finds that Plaintiff
has not met his initial evidentiary burden.
His Motion must therefore be denied.

[2] The Court notes that both parties
submitted Affidavits [Dkts. 50, 52] in con-
nection with Plaintiff’s Motion. Both, how-
ever, did so after the close of briefing, and
on the eve of the hearing on this matter.
Neither party had an opportunity to mean-
ingfully address the allegations included in
the other’s Affidavit. Neither party makes
any excuse for their late filing. The Court
therefore declines to consider the Affida-
vits in ruling on Plaintiff’s Motion.

B. Defendant Randall’s Motion to
Dismiss

1. Estoppel

[3] Turning to Defendant Randall’s
Motion to Dismiss, Defendant argues first

that Plaintiff’s new claims against her
should be barred because his previous
claims against her were dismissed with
prejudice. It is not clear why this should
be so. Plaintiff did not, before now, bring
claims based on Defendant Randall’s con-
duct with respect to her own Facebook
page. Indeed, in dismissing Plaintiff’s prior
claims against Defendant Randall, the
Court expressly noted that the claims
Plaintiff now brings were not among those
at issue. See Mem. Op. [Dkt. 11] at 18 n.3
(‘‘Defendants also argue at considerable
length that Defendant Randall did not vio-
late Plaintiff’s First Amendment rights by
deleting comments Plaintiff made on her
own Facebook page. But that incident,
while mentioned in passing in Plaintiff’s
Complaint, is neither the subject of this
suit, nor particularly relevant to the in-
stant Motion.’’). That Plaintiff’s prior
claims against Defendant Randall were
dismissed does not bar Plaintiff from
bringing tangentially related claims
against her now.

2. Failure to State a First
Amendment Claim

[4] Defendant Randall next argues
that Plaintiff has failed to plead a violation
of his First Amendment rights.

Loudoun County maintains a Social Me-
dia Comments Policy governing ‘‘Loudoun
County social media sites.’’ See Compl.
Exh. 11 [Dkt. 1–11]. The Court has already
found that Plaintiff has plausibly alleged
the Policy, as applied to official County
Facebook pages, creates a limited public
forum under the First Amendment. See
Mem. Op. [Dkt. 11] at 16–18. Indeed, De-

1. Plaintiff’s Motion also occasionally cites
‘‘Ex 24.’’ The exhibit in question, however,
was not submitted to the Court prior to the
hearing on Plaintiff’s Motion. As such, Defen-
dant Randall had no opportunity to address it.
The exhibit appears to be an image of Defen-
dant Randall’s Facebook page—one including

less detail than the image already appended
to Plaintiff’s Complaint. See Compl. Exh. 18
[Dkt. 1–18]. It is not clear that the exhibit is
properly before the Court on the present Mo-
tions, but even assuming it is, the image does
not warrant summary judgment standing
alone.
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fendants appeared to concede as much in
their first Motion to Dismiss. See Mem. in
Supp. of Mot. to Dismiss [Dkt. 4] at 13–14.
The Attorney for the Commonwealth for
Loudoun County has likewise admitted
that the policy serves such a function in a
related case. See Reply in Support of Mo-
tion to Dismiss [Dkt. 10] at 2, Davison v.
Plowman, No. 1:16–cv–180 (E.D. Va.).

[5] The Court has also previously
found that, when County officials suppress
comments in violation of the County’s So-
cial Media Comments Policy, their actions
implicate the commenters’ First Amend-
ment rights. See Mem. Op. [Dkt. 11] at 16–
18. ‘‘Once it has opened a limited forum,’’
the government ‘‘must respect the lawful
boundaries it has itself set.’’ Rosenberger
v. Rector & Visitors of Univ. of Virginia,
515 U.S. 819, 829, 115 S.Ct. 2510, 132
L.Ed.2d 700 (1995).

Defendant does not contend that her
actions were consistent with the County’s
policy. Instead, she denies that the Coun-
ty’s policy applies to her Facebook page at
all.

In support of this contention, Defendant
Randall notes first that she is not individu-
ally capable of binding the Loudoun Coun-
ty Board of Supervisors. The significance
of that fact eludes the Court. Plaintiff al-
leges that Defendant Randall is an elected
Loudoun County official who uses her Fa-
cebook page to conduct County business,
such as corresponding with her constitu-
ents about her work in the local govern-
ment. See Am. Compl. [Dkt. 33] ¶¶ 5–6.
Whether or not Defendant is capable of
unilateral action on behalf of the Board,
the Loudoun County Social Media Com-
ments Policy can easily be construed to
cover such use of social media by an elect-
ed County official.

Defendant Randall next contends that
she maintains the Facebook page at issue
in her personal capacity, and that Plain-
tiff’s allegation that it is her ‘‘official’’

Facebook page is conclusory. Plaintiff,
however, has incorporated an image of
Defendant Randall’s Facebook page into
his Complaint. See Compl. Exh. 18 [Dkt.
1–18]. Based on that image, one might
reasonably—indeed, easily—infer that
Defendant Randall maintains the Face-
book page at issue in her capacity as
Chair of the Loudoun County Board of
Supervisors.

The website is not Defendant Randall’s
personal Facebook profile. Rather, it is a
Facebook ‘‘Page’’—a public-facing plat-
form through which public figures and
organizations may engage with their audi-
ence or constituency. See Matt Hicks, Fa-
cebook Tips:  What’s the Difference be-
tween a Facebook Page and Group?,
http://tinyurl.com/jtb5hoa (Feb. 24, 2010)
(last visited December 9, 2016);  see also
Bland v. Roberts, 730 F.3d 368, 385 (4th
Cir. 2013), as amended (Sept. 23, 2013)
(‘‘Facebook is an online social network
where members develop personalized web
profiles to interact and share information
with other members,’’ and that can be
used by ‘‘businesses, organizations and
brands TTT for similar purposes.’’) (cita-
tions omitted). The Court notes that De-
fendant Randall’s page is visible to the
general public without the need to first
register for a Facebook account.

The page in question is titled ‘‘Chair
Phyllis J. Randall, Government Official.’’
See Compl. Exh. 18 [Dkt. 1–18]. The
‘‘About’’ section of the page reads ‘‘Chair
of the Loudoun County Board of Supervi-
sors’’ and includes a link to Defendant
Randall’s profile on Loudoun County’s
website. See id. It does not include any
information of a personal nature. The top
of the page features an image of a plaque
reading ‘‘Phyllis J. Randall Chair–At–
Large,’’ as well as an image of what the
Court presumes to be Defendant Randall
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sitting behind the same plaque in front of a
United States flag. See id.

The image appended to Plaintiff’s Com-
plaint includes four posts by Defendant
Randall. The two most recent are specifi-
cally addressed to ‘‘Loudoun,’’ Plaintiff’s
constituency. See id. All pertain to matters
of public, rather than personal, signifi-
cance. Besides one warning of poor weath-
er conditions in Loudoun County, all posts
visible in the image involve Defendant’s
duties as Chair of the Loudoun County
Board of Supervisors. See id. They note
recent events in the local government and
solicit attendees for local government
meetings. See id.

In short, the image of Defendant’s Face-
book page substantiates Plaintiff’s claim
that Defendant Randall uses the ‘‘Chair
Phyllis J. Randall, Government Official’’
Facebook page in connection with her offi-
cial duties. Drawing ‘‘all reasonable infer-
ences’’ in Plaintiff’s favor, E.I. du Pont de
Nemours & Co., 637 F.3d at 440 (4th Cir.
2011), Plaintiff has adequately plead that
Defendant Randall’s Facebook page is a
‘‘Loudoun County social media site[ ],’’
Compl. Exh. 11 [Dkt. 1–11], governed by
the County’s Social Media Comments Poli-
cy.

The Court notes that many of Defen-
dant’s arguments attempt to answer the
wrong question. The Court is not required
to determine whether any use of social
media by an elected official creates a limit-
ed public forum, although the answer to
that question is undoubtedly ‘‘no.’’ Rather,
the issue before the Court is whether a
specific government policy, applied to a
specific government website, can create a
‘‘metaphysical’’ limited public forum for
First Amendment purposes. See Rosenber-
ger v. Rector, 515 U.S. at 830, 115 S.Ct.
2510. That answer to that narrower ques-
tion is undoubtedly ‘‘yes.’’

[6] ‘‘Limited public forums are charac-
terized by ‘purposeful government action’

intended to make the forum ‘generally
available’ ’’ for certain kinds of speech.
Child Evangelism Fellowship of S.C. v.
Anderson Sch. Dist. Five, 470 F.3d 1062,
1067 (4th Cir. 2006) (quoting Goulart v.
Meadows, 345 F.3d 239, 250 (4th Cir.
2003)). At the time of the events giving
rise to this suit, the County maintained a
Policy stating that ‘‘the purpose of Lou-
doun County social media sites is to pres-
ent matters of public interest in Loudoun
County.’’ Compl. Exh. 11 [Dkt. 1–11]. The
Policy provided that visitors were ‘‘encour-
age[d] to submit questions, comments and
concerns,’’ but that ‘‘the county reserve[d]
the right to delete submissions’’ that vio-
lated enumerated rules, such as comments
that include ‘‘vulgar language’’ or ‘‘spam.’’
Id. Such a policy evinces the County’s
purposeful choice to open its social media
websites to those wishing to post ‘‘ques-
tions, comments and concerns’’ within cer-
tain limits.

‘‘[S]ocial networking sites like Facebook
haveTTTemerged as a hub for sharing in-
formation and opinions with one’s larger
community.’’ Liverman v. City of Peters-
burg, 844 F.3d 400, 408 (4th Cir. 2016).
The Fourth Circuit has recently described
Facebook as ‘‘a dynamic medium through
which users can interact and share news
stories or opinions with members of their
community’’ in a manner ‘‘[s]imilar to writ-
ing a letter to a local newspaper.’’ Id. at
410. That Court has repeatedly affirmed
the First Amendment significance of social
media, holding that speech utilizing Face-
book is subject to the same First Amend-
ment protections as any other speech. See
id.;  Bland, 730 F.3d at 385–86.

[7] Defendant Randall contends fur-
ther that the fact Facebook retains a de-
gree of ownership and control over her
Facebook page ‘‘demonstrates the unique
and non-traditional circumstances under
which even an acknowledged ‘official’ Fa-
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cebook page can be deemed a governmen-
tal public forum, limited or otherwise.’’
Mem. in. Supp. of Mot. to Dismiss [Dkt.
36] at 9. But as discussed above, the Coun-
ty has expressly adopted a policy that
governs official Loudoun County social me-
dia websites. As also discussed above,
speech online is treated no differently from
speech offline under the First Amendment.
See Bland, 730 F.3d at 386 n.14. A ‘‘meta-
physical’’ forum created by a government
policy like the County’s social media policy,
see Rosenberger v. Rector & Visitors of
Univ. of Virginia, 515 U.S. 819, 830, 115
S.Ct. 2510, 132 L.Ed.2d 700 (1995), is sub-
ject to the same First Amendment analysis
regardless of whether that policy is applied
to online speech. See Liverman, 844 F.3d
at 407 (‘‘What matters to the First Amend-
ment analysis is not only the medium of
the speech, but the scope and content of
the restriction.’’).

[8] Finally, Defendant Randall con-
tends that ‘‘[n]o individual has the right to
hi-jack an individual’s Facebook page by
relentlessly posting his or her comments at
will, negative or otherwise, or demand that
their comments remain posted indefinitely,
just because the person is also a County
official or employee.’’ Mem. in. Supp. of
Mot. to Dismiss [Dkt. 36] at 9. This argu-
ment both assumes that the Facebook
page in question is maintained by Defen-
dant in her individual capacity—an argu-
ment the Court has rejected for purposes
of the present Motion—and obscures the
relatively narrow issue now before the
Court. The Court is only tasked here with
determining whether Plaintiff has ade-

quately pled that Defendant Randall’s Fa-
cebook page is governed by the County’s
Social Media Comments Policy, and that
her actions failed to comport with that
policy. The Court finds that Plaintiff has
adequately plead as much, and so has stat-
ed a claim under the First Amendment.2

3. Failure to State a Due
Process Claim

[9] Turning to Plaintiff’s claim under
the Due Process Clause of the Fourteenth
Amendment, Defendant contends first that
‘‘[t]he Supreme Court has made a distinc-
tion between cases in which there has been
prior restraint[ ]’’ of speech ‘‘as opposed to
facts such as raised in this case where no
such action occurred and the alleged dis-
ruption is de minimis.’’ Mem. in. Supp. of
Mot. to Dismiss [Dkt. 36] at 9. Plaintiff,
however, has alleged that Defendant im-
posed a prior restraint on his speech.
Moreover, the case Defendant Randall
cites— Board of Regents of State Colleges
v. Roth, 408 U.S. 564, 575 n.14, 92 S.Ct.
2701, 33 L.Ed.2d 548 (1972)—does not rec-
ognize a due process exception for ‘‘de
minimis’’ invasions of First Amendment
rights. Rather, the Supreme Court in that
case held that no constitutional right was
implicated by the facts before the Court.
See id.

Defendant next contends that due pro-
cess required only ‘‘a post-deprivation op-
portunity to voiceTTTobjections,’’ and
Plaintiff was afforded that opportunity in-
sofar as he complained of Defendant
Randall’s actions to other government offi-
cials. Rep. in. Supp. of Mot. to Dismiss

2. The Court emphasizes that it does not now
hold the County’s Social Media Comments
Policy does, in fact, apply to Defendant
Randall’s Facebook page. Rather, based on
the allegations of and exhibits to Plaintiff’s
Amended Complaint, Plaintiff has plausibly
pled that Defendant Randall’s Facebook page
is subject to that policy. Courts ‘‘look[ ] to the
policy and practice of the government to as-

certain whether it intended to designate a
[non-traditional forum] TTT as a public fo-
rum.’’ Cornelius v. NAACP Legal Def. & Educ.
Fund, Inc., 473 U.S. 788, 802, 105 S.Ct. 3439,
87 L.Ed.2d 567 (1985). The record, at this
point, lacks information regarding the prac-
tice of the Loudoun County government with
respect to its social media policy.
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[Dkt. 36] at 6–7. Regardless of whether a
post-deprivation opportunity to be heard
would have satisfied Due Process in this
instance, no such opportunity was provided
Plaintiff. Plaintiff’s unilateral complaints to
other government officials did not consti-
tute ‘‘process’’ provided him by Loudoun
County any more than did Plaintiff’s filing
of this lawsuit. In short, Defendant’s Mo-
tion provides no reason to dismiss Plain-
tiff’s Due Process claim.

The Court notes further that Defendant
Randall’s Reply implies it would be have
been impracticable to provide Plaintiff
with any form of process. Shortly after
Defendant Randall filed the instant Mo-
tion, however, Loudoun County adopted a
new social media policy that employs the
following procedure:

The county’s social media platforms
are administered by designated staff.
When one of the county’s social media
administrators suspects a violation of
the Loudoun County Social Media
Comments Policy, he or she will con-
tact the Public Affairs and Communica-
tions Division of the Office of the
County Administrator, which will re-
view and authorize removal of a com-
ment when appropriate. When appro-
priate and if possible, a social media
administrator will contact the commen-
ter regarding a violation of the coun-
ty’s Social Media Comments Policy to
notify the commenter and/or to request
voluntary removal of the comment. Ap-
peals regarding the Public Affairs and
Communications Division’s decision to
remove a comment may be submitted
via email or phone at 703–777–0113;
the Public Affairs and Communications
Division will respond to appeals within
two business days.

Loudoun County Social Media Comments
Policy, https://www. loudoun.gov/in-
dex.aspx?NID=2779 (last visited Dec. 22,
2016). It therefore appears that affording

Plaintiff process might not have been as
impracticable as Defendant Randall con-
tends.

4. Official Capacity Claims

[10] Defendant next argues that Plain-
tiff’s claims against her in her official ca-
pacity should be dismissed because (1) the
Court dismissed Plaintiff’s prior official-
capacity claims against Defendant Randall
and (2) the Loudoun County Board of Su-
pervisors is already a party to this action.
As to the former argument, again, the
dismissal of Plaintiff’s prior claims against
Defendant Randall has no bearing on
Plaintiff’s ability to bring his new claims.

As to the latter argument, Defendant
misapprehends the nature of an official-
capacity suit. By suing Defendant in her
official capacity, Plaintiff is bringing ‘‘a
suit against [her] office,’’ Will v. Michigan
Dep’t of State Police, 491 U.S. 58, 71, 109
S.Ct. 2304, 105 L.Ed.2d 45 (1989), which is
to say the office of the Chair of the Lou-
doun County Board of Supervisors. That
office is distinct from the Loudoun County
Board of Supervisors itself. And while it is
true that a claim against a government
officer in her official capacity may be dis-
missed when duplicative of claims against
a larger governmental body already named
in the suit, see Mainstream Loudoun v.
Bd. of Trustees of Loudoun Cty. Library,
2 F.Supp.2d 783, 790–91 (E.D. Va. 1998),
that is not the case here.

5. Qualified Immunity

[11] Defendant argues further that she
is entitled to qualified immunity with re-
spect to Plaintiff’s claims against her in
her individual capacity.

[12] A government official is entitled to
qualified immunity with respect to suits
against her in her individual capacity un-
less ‘‘(1) the allegations underlying the
claim, if true, substantiate the violation of
a federal statutory or constitutional right;
and (2) this violation was of a clearly es-
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tablished right of which a reasonable per-
son would have known.’’ Ridpath v. Bd. of
Governors Marshall Univ., 447 F.3d 292,
306 (4th Cir. 2006). Defendant contends
that the law was not ‘‘clearly established’’
here in light of ‘‘the pleaded and acknowl-
edged control and ownership all Facebook
pages by Facebook, which imposes its own
terms and conditions and possesses li-
censed software which allows for deletion
of postings or blocking of individuals by
third parties as well as Facebook.’’ Mem.
in. Supp. of Mot. to Dismiss [Dkt. 36] at 9.

Defendant, however, does not explain
the manner in which this left the law un-
settled. As discussed above, the Supreme
Court has long rejected the proposition
that speech online is subject to a different
First Amendment standard than speech
offline. See, e.g., Reno v. ACLU, 521 U.S.
844, 870, 117 S.Ct. 2329, 138 L.Ed.2d 874
(1997). The Fourth Circuit has already ap-
plied this principle to speech on Facebook.
See Bland, 730 F.3d at 385–86;  see also
Liverman, 844 F.3d at 410–12 (finding a
police chief not entitled to qualified immu-
nity for violating a police officer’s First
Amendment rights in connection with the
officer’s Facebook comments).

It is equally well established that the
government may create a ‘‘metaphysical’’
forum for speech by promulgating a policy
like the County’s Social Media Comments
Policy. See Rosenberger, 515 U.S. at 830,
115 S.Ct. 2510. These principles in combi-
nation would put a reasonable government
official on notice that suppressing public
comment in violation of that policy would
run afoul of the First Amendment—partic-
ularly where, as here, Defendant is alleged
to have engaged in viewpoint discrimina-
tion, something the First Amendment pro-
scribes in virtually all contexts. See, e.g.,
R.A.V. v. City of St. Paul, Minn., 505 U.S.
377, 385–86, 112 S.Ct. 2538, 120 L.Ed.2d
305 (1992). That being so, a reasonable
government official would also be on notice

that depriving an individual of their First
Amendment rights without warning or re-
course implicates that individual’s Due
Process rights. See Bd. of Regents of State
Colleges, 408 U.S. at 575 n.14, 92 S.Ct.
2701;  see also Mem. Op. [Dkt. 11] at 19–
20.

Finally, Defendant contends that
‘‘[t]here is no distinction between the
court’s finding in favor of the Sheriff on his
entitlement to qualified immunity in Bland
[v. Roberts ] and [Defendant’s] entitlement
to qualified immunity in this case.’’ Rep. in.
Supp. of Mot. to Dismiss [Dkt. 36] at 8. In
Bland, the Fourth Circuit found that a
sheriff who declined to reappoint a deputy
in retaliation for the deputy’s act of ‘‘lik-
ing’’ a political rival’s Facebook page was
entitled to qualified immunity. See 730
F.3d at 391. The Court’s decision, however,
rested entirely on its finding that its prior
precedent regarding when sheriffs may
discharge deputies ‘‘sent very mixed sig-
nals.’’ Id.

That precedent has no application here.
In short, Defendant is not entitled to quali-
fied immunity simply because this case
involves a relatively new technology. The
Court confines its qualified immunity anal-
ysis to the brief argument that Defendant
Randall has put forward, and reserves the
question of whether Defendant Randall is
in fact entitled to qualified immunity on
other grounds or on a more fully devel-
oped record. The Court declines, however,
to supply arguments Defendant Randall
has not made.

III. Conclusion

For the foregoing reasons, the Court
will deny both Plaintiff’s Motion for Sum-
mary Judgment [Dkt. 39] and Defendant’s
Motion to Dismiss [Dkt. 35].

An appropriate order will issue.

,
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S.Ct. 1473, 1484, 176 L.Ed.2d 284 (2010).
Here, the appearance of advantages and
disadvantages was warped by rife govern-
ment misconduct.  As such, Dyess’s admis-
sion to drug quantity should not be dispos-
itive in our Apprendi analysis.

Even if plain error applies to this case,
as the majority contends, Cotton does not
control the outcome.  The majority cor-
rectly explains that in Cotton, the Supreme
Court declined to notice plain error under
the fourth prong of the test put forward in
United States v. Olano, 507 U.S. 725, 732,
113 S.Ct. 1770, 123 L.Ed.2d 508 (1993),
because evidence of drug quantity was
‘‘overwhelming,’’ and ‘‘essentially uncontro-
verted.’’  Ante 361 (quoting Cotton, 535
U.S. at 633, 122 S.Ct. 1781).  Ultimately,
the Cotton Court found that while there
may have been plain Apprendi error, there
was ‘‘no basis for concluding that the error
seriously affected the fairness, integrity, or
public reputation of judicial proceedings.’’
Cotton, 535 U.S. at 632–33, 122 S.Ct. 1781.

Unlike in Cotton, the pervasive nature of
the misconduct committed by the govern-
ment in this case has discredited a sub-
stantial amount of the evidence against
Dyess.  For instance, Rader admitted that
she lied when she testified that she created
the demonstrative exhibits illustrating the
quantity of drugs she had observed Dyess
handle.  See J.A. 89–94, 621–24.  As men-
tioned above, the lead investigator created
those exhibits.  J.A. 621.  He then coached
Rader on how to testify about the exhibits,
and became angry and abusive when she
told him she could not remember or did
not know how much drugs she had seen.
J.A. 623–24.

While we may have affirmed the district
court’s finding that sufficient untainted ev-
idence remained to sustain the conviction,
it is undeniable that government miscon-
duct in this case severely weakened the
evidence against Dyess.  The remaining
untainted evidence is not ‘‘overwhelming’’

and ‘‘essentially uncontroverted.’’  See Cot-
ton, 535 U.S. at 633, 122 S.Ct. 1781.  Fur-
ther, it is hypocrisy of the first order for
the government to proclaim that we should
not notice plain error because there has
been no damage to the ‘‘fairness, integrity
or public reputation of judicial proceed-
ings.’’  See id.  The lead investigator’s be-
havior and misconduct undermined the ju-
dicial proceedings in this case.  The best
way for the prosecution to repair that
damage would have been to concede to re-
sentencing in a conciliatory effort to con-
demn this mess to history.  Instead, the
government charges headlong towards se-
curing a life sentence under these trou-
bling circumstances.  I cannot condone
this.  I respectfully dissent.

,
  

Bobby BLAND;  Daniel Ray Carter, Jr.;
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John C. Sandhofer;  Debra H. Wood-
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official capacity as Sheriff of the City
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American Civil Liberties Union;  Ameri-
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Association Of Police Organizations,
Amici Supporting Appellants.
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Background:  Sheriff’s Office employees
brought civil rights action alleging that
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sheriff retaliated against the employees in
violation of their First Amendment rights
by choosing not to reappoint them because
of their support of his electoral opponent.
The United States District Court for the
Eastern District of Virginia, Raymond A.
Jackson, J., 857 F.Supp.2d 599, granted
summary judgment in favor of sheriff, and
employees appealed.
Holdings:  The Court of Appeals, Traxler,
Chief Judge, held that:
(1) First Amendment prohibited Virginia

sheriff’s deputies from being terminat-
ed for their lack of political allegiance
to sheriff;

(2) genuine issues of material fact existed
as to whether certain deputies’ lack of
political allegiance to sheriff was a sub-
stantial basis for their non-reappoint-
ment;

(3) sheriff was entitled to qualified immu-
nity concerning deputies’ First Amend-
ment claims.

Affirmed in part, reversed in part, and
remanded.
Ellen Lipton Hollander, District Judge,
sitting by designation, filed opinion concur-
ring in part and dissenting in part.

1. Constitutional Law O1553
Not only does the First Amendment

protect freedom of speech, it also protects
the right to be free from retaliation by a
public official for the exercise of that right.
U.S.C.A. Const.Amend. 1.

2. Constitutional Law O1925
Although government employees do

not forfeit their First Amendment rights
at work, government may impose certain
restraints on its employees’ speech and
take action against them that would be
unconstitutional if applied to the general
public.  U.S.C.A. Const.Amend. 1.

3. Constitutional Law O1938
A public employee who has a confiden-

tial, policymaking, or public contact role

and speaks out in a manner that interferes
with or undermines the operation of the
agency, its mission, or its public confi-
dence, enjoys substantially less First
Amendment protection than does a lower
level employee.  U.S.C.A. Const.Amend. 1.

4. Constitutional Law O1475(9)
First Amendment generally bars the

firing of public employees solely for the
reason that they were not affiliated with a
particular political party or candidate.
U.S.C.A. Const.Amend. 1.

5. Constitutional Law O1475(3, 9)
In determining whether dismissal of

public employee was permissible under
First Amendment exception for patronage
dismissals of public employees occupying
policymaking positions, court considers
whether employee’s position involved gov-
ernment decisionmaking on issues where
there was room for political disagreement
on goals or their implementation, and, if
so, court then examines the particular re-
sponsibilities of the position to determine
whether it resembles a policymaker, a
privy to confidential information, a commu-
nicator, or some other office holder whose
function is such that party affiliation or
political allegiance is an equally appropri-
ate requirement; first step of the inquiry
requires court to examine the issues dealt
with by the employee at a very high level
of generality, while second step requires a
much more concrete analysis of the specif-
ic position, focusing on the powers inher-
ent in a given office, as opposed to the
functions performed by a particular occu-
pant of that office.  U.S.C.A. Const.
Amend. 1.

6. Civil Rights O1421
 Constitutional Law O1446

With respect to First Amendment as-
sociation claims, public employee bears the
initial burden of proving that his exercise
of his First Amendment rights was a sub-
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stantial or motivating factor in the employ-
er’s decision to terminate him and if em-
ployee satisfies that burden, the employer
will avoid liability if it can demonstrate, by
a preponderance of the evidence, that it
would have made the same employment
decision absent the protected expression.
U.S.C.A. Const.Amend. 1.

7. Constitutional Law O1475(9)
 Sheriffs and Constables O21

First Amendment prohibited Virginia
sheriff’s deputies, who were trained as jail-
ers and had not taken the ‘‘basic law en-
forcement’’ course that Virginia Depart-
ment of Criminal Justice Services required
officers to take before they could exercise
the statutorily granted general arrest pow-
er, from being terminated for their lack of
political allegiance to sheriff; sheriff had
not established that deputies’ duties re-
sembled those of a policymaker, a privy to
confidential information, a communicator,
or some other office holder whose function
was such that party affiliation or political
allegiance was an appropriate require-
ment.  U.S.C.A. Const.Amend. 1.

8. Federal Civil Procedure O2497.1
Genuine issues of material fact existed

as to whether certain deputies’ lack of
political allegiance to sheriff was a sub-
stantial basis for their non-reappointment,
precluding summary judgment in favor of
sheriff on those deputies’ First Amend-
ment free association claims against sheriff
in his individual and official capacities.
U.S.C.A. Const.Amend. 1.

9. Constitutional Law O1681
Use of a single mouse click to produce

a message that user ‘‘likes’’ political candi-
date’s campaign page on social media web-
site constitutes First Amendment protect-
ed speech; liking a political candidate’s
campaign page communicates the user’s
approval of the candidate and supports the
campaign by associating the user with it,
and is the Internet equivalent of displaying

a political sign in one’s front yard.
U.S.C.A. Const.Amend. 1.

10. Constitutional Law O1929

Public employee can speak as a pri-
vate citizen in his workplace, even if the
content of the speech is related to the
speaker’s job.

11. Constitutional Law O1937

For purposes of First Amendment
analysis, public employee was speaking as
a private citizen on a matter of public
concern when he used a single mouse click
to produce a message that he ‘‘liked’’ polit-
ical candidate’s campaign page on social
media website.  U.S.C.A. Const.Amend. 1.

12. Federal Civil Procedure O2497.1

Genuine issue of material fact existed
as to whether deputy’s support for sheriff’s
electoral opponent was a substantial factor
for his non-reappointment, precluding
summary judgment in favor of sheriff on
deputy’s First Amendment free speech
claim against sheriff in his individual and
official capacities.  U.S.C.A. Const.Amend.
1.

13. Federal Courts O269

Eleventh Amendment immunity pro-
tects state agents and state instrumentali-
ties, meaning that it protects arms of the
state and state officials; when a judgment
against a governmental entity would have
to be paid from the state’s treasury, the
governmental entity is an arm of the state
for Eleventh Amendment purposes.
U.S.C.A. Const.Amend. 11.

14. Federal Courts O269, 272

Ex parte Young exception permits a
federal court to issue prospective, injunc-
tive relief against a state officer to prevent
ongoing violations of federal law, on the
rationale that such a suit is not a suit
against the state for purposes of the Elev-
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enth Amendment.  U.S.C.A. Const.Amend.
11.

15. Federal Courts O269
Virginia sheriff was not entitled to

Eleventh Amendment immunity to the ex-
tent that discharged deputies sought rein-
statement based on violations of their con-
stitutional rights; however, to the extent
that the claims sought monetary relief
against the sheriff in his official capacity,
sheriff was entitled to Eleventh Amend-
ment immunity.  U.S.C.A. Const.Amend.
11; West’s V.C.A. § 15.2–1609.

16. Civil Rights O1376(10)
Sheriff was entitled to qualified immu-

nity concerning deputies’ First Amend-
ment claims because in December 2009 a
reasonable sheriff could have believed he
had the right to choose not to reappoint
his sworn deputies for political reasons,
including speech indicating the deputies’
support for the sheriff’s political opponent;
law regarding the legality of a sheriff fir-
ing a deputy for political reasons was not
clearly established as of that date and
would not have been so recognized by a
reasonable sheriff, as opposed to judge
trained in the law.  U.S.C.A. Const.
Amend. 1.

17. Constitutional Law O1947
In cases in which the Elrod–Branti

exception applies, and an employer there-
fore does not violate his employee’s First
Amendment association rights by termi-
nating him for political disloyalty, the em-
ployer also does not violate his employee’s
free speech rights by terminating him for
speech displaying that political disloyalty.
U.S.C.A. Const.Amend. 1.

ARGUED:  James Harrell Shoemaker,
Jr., Patten, Wornom, Hatten & Diamon-
stein, LC, Newport News, VA, for Appel-
lants.  Aaron M. Panner, Kellogg, Huber,

Hansen, Todd, Evans & Figel, P.L.L.C.,
Washington, D.C., for Amicus Facebook,
Inc. Jeff W. Rosen, Pender & Coward, PC,
Virginia Beach, VA, for Appellee.  ON
BRIEF:  Lisa Ehrich, Pender & Coward,
PC, Virginia Beach, VA, for Appellee.  An-
drew E. Goldsmith, Kellogg, Huber, Han-
sen, Todd, Evans & Figel, P.L.L.C., Wash-
ington, D.C., for Amicus Facebook, Inc.
Aden J. Fine, Kathryn A. Wood, American
Civil Liberties Union Foundation, New
York, NY;  Rebecca K. Glenberg, Ameri-
can Civil Liberties Union Of Virginia
Foundation, Inc., Richmond, VA, for Amici
American Civil Liberties Union and ACLU
of Virginia.  J. Michael McGuinness, The
McGuinness Law Firm, Elizabethtown,
NC;  William J. Johnson, National Associa-
tion of Police Organizations, Alexandria,
CA, for Amicus National Association of
Police Organizations.

Before TRAXLER, Chief Judge,
THACKER, Circuit Judge, and ELLEN
LIPTON HOLLANDER, United States
District Judge for the District of
Maryland, sitting by designation.

Affirmed in part, reversed in part, and
remanded by published opinion.  Chief
Judge TRAXLER wrote the opinion, in
which Judge THACKER joined.  Judge
HOLLANDER wrote a separate opinion
concurring in part and dissenting in part.

TRAXLER, Chief Judge:

Six plaintiffs appeal a district court or-
der granting summary judgment against
them in their action against B.J. Roberts
in his individual capacity and in his official
capacity as the Sheriff of the City of
Hampton, Virginia.  The suit alleges that
Roberts retaliated against the plaintiffs in
violation of their First Amendment rights
by choosing not to reappoint them because
of their support of his electoral opponent.
We affirm in part, reverse in part, and
remand for trial.
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I.

Viewing the facts in the light most fa-
vorable to the plaintiffs, as we must in
reviewing an order granting summary
judgment against them, the record reveals
the following.  Bobby Bland, Daniel Ray
Carter, Jr., David W. Dixon, Robert W.
McCoy, John C. Sandhofer, and Debra H.
Woodward (‘‘the Plaintiffs’’) are all former
employees of the Hampton Sheriff’s Office
(‘‘the Sheriff’s Office’’).

Roberts was up for re-election in No-
vember 2009, having served as sheriff for
the prior 17 years.  Jim Adams announced
in early 2009 that he would run against
Sheriff Roberts.  Adams had worked in
the Sheriff’s Office for 16 years and had
become the third most senior officer, with
a rank of lieutenant colonel, when he re-
signed in January 2009 to run.

The Hampton City Police Department
has primary responsibility for law enforce-
ment in Hampton.  However, the Sheriff’s
Office maintains all city correctional facili-
ties, secures the city’s courts, and serves
civil and criminal warrants.  In December
2009, the Sheriff’s Office had 190 appoin-
tees, including 128 full-time sworn deputy
sheriffs, 31 full-time civilians, 3 unassigned
active duty military, and 28 part-time em-
ployees.  Carter, McCoy, Dixon, and San-
dhofer were sworn, uniformed sheriff’s
deputies who worked as jailers in the
Sheriff’s Office Corrections Division.1

They had not taken the Virginia Depart-
ment of Criminal Justice Services’ ‘‘Basic
Law Enforcement’’ course, completion of
which was required in Virginia for an offi-
cer to patrol and have immediate arrest
powers.2  However, they did take the ‘‘Ba-
sic Jailer and Court Services’’ course,

which has about half as long a curriculum
as the Basic Law Enforcement course.
Although they did not have general powers
of immediate arrest, the deputies did have
the authority to make ‘‘incidental arrest[s]
in [the] range of [their] work.’’  J.A. 297.

Bland and Woodward were not deputies,
but rather worked in non-sworn adminis-
trative positions.  Woodward was a train-
ing coordinator and Bland was a finance
and accounts payable officer.

Notwithstanding laws and regulations
prohibiting the use of state equipment or
resources for political activities, see Hatch
Act, 5 U.S.C. § 1501, et. seq.;  22 Va. Ad-
min. Code § 40–675–210 (2012), Sheriff
Roberts used his office and the resources
that he controlled, including his employees’
manpower, to further his own re-election
efforts.  His senior staff often recruited
Sheriff’s Office employees to assist in
these efforts.  For example, he used his
employees to work at his annual bar-
beque/golf tournament political fundraiser,
and his subordinates pressured employees
to sell and buy tickets to his fundraising
events.

The Sheriff won reelection in November
2009.  He subsequently reappointed 147 of
his 159 full-time employees.  Those not
reappointed included the six Plaintiffs as
well as five other deputies and one other
civilian.

On March 4, 2011, the Plaintiffs filed
suit in federal district court against Sheriff
Roberts in his individual and official capac-
ities under 42 U.S.C. § 1983.  All six
Plaintiffs alleged that the Sheriff violated
their First Amendment right to free asso-
ciation when he refused to reappoint them

1. Sandhofer worked as a jailer for most of his
short time in the Sheriff’s Office, although he
worked as a civil process server in the Sher-
iff’s Office Civil Process Division for the final
three months of his tenure.

2. The Virginia Department of Criminal Jus-
tice Services, Division of Law Enforcement,
has the responsibility of overseeing and man-
aging training standards and regulations for
the criminal justice community.
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based on their lack of political allegiance to
him in the 2009 election.  Additionally,
Carter, McCoy, Dixon, and Woodward al-
leged that the Sheriff violated their First
Amendment right to free speech when he
refused to reappoint them because of vari-
ous instances of speech they made in sup-
port of Adams’s campaign.  Among the
remedies Plaintiffs requested were com-
pensation for lost back pay and compensa-
tion for lost front pay or, alternatively,
reinstatement.  The Sheriff answered
Plaintiffs’ complaint and asserted several
affirmative defenses.

Roberts subsequently moved for sum-
mary judgment, and the district court
granted it.  See Bland v. Roberts, 857
F.Supp.2d 599 (E.D.Va.2012).  Regarding
the free-speech claims, the district court
concluded that Carter, McCoy, and Wood-
ward had all failed to allege that they
engaged in expressive speech and that
Dixon had not shown that his alleged
speech was on a matter of public concern.
See id. at 603–06.  Regarding the associa-
tion claims, the court concluded that Plain-
tiffs failed to establish any causal relation-
ship between their support of Adams’s
campaign and their non-reappointment.
See id. at 606–07.  Finally, assuming ar-
guendo that the Sheriff did violate Plain-
tiffs’ First Amendment rights, the district
court concluded he was entitled to quali-
fied immunity on the individual-capacity
claims and Eleventh Amendment immuni-
ty on the official-capacity claims.  See id.
at 608–10.

II.

On appeal, the Plaintiffs maintain that
the district court erred in granting sum-
mary judgment against them.

This court reviews de novo a district
court’s order granting summary judgment,
applying the same standards as the district
court.  See Providence Square Assocs.,
L.L.C. v. G.D.F., Inc., 211 F.3d 846, 850

(4th Cir.2000).  Summary judgment is ap-
propriate ‘‘if the movant shows that there
is no genuine dispute as to any material
fact and the movant is entitled to judg-
ment as a matter of law.’’  Fed.R.Civ.P.
56(a).

[1, 2] The Plaintiffs allege that they
were retaliated against for exercising their
First Amendment rights to free speech
and association.  The First Amendment, in
relevant part, provides that ‘‘Congress
shall make no law TTT abridging the free-
dom of speech.’’ U.S. Const. amend. I. The
Fourteenth Amendment makes this prohi-
bition applicable to the states.  See Fisher
v. King, 232 F.3d 391, 396 (4th Cir.2000).
Not only does the First Amendment pro-
tect freedom of speech, it also protects
‘‘the right to be free from retaliation by a
public official for the exercise of that
right.’’ Suarez Corp. Indus. v. McGraw,
202 F.3d 676, 685 (4th Cir.2000).  Although
government employees do not forfeit their
constitutional rights at work, it is well
established ‘‘that the government may im-
pose certain restraints on its employees’
speech and take action against them that
would be unconstitutional if applied to the
general public.’’  Adams v. Trustees of the
Univ. of N.C.-Wilmington, 640 F.3d 550,
560 (4th Cir.2011) (internal quotation
marks omitted).

[3] The Supreme Court in Connick v.
Myers, 461 U.S. 138, 103 S.Ct. 1684, 75
L.Ed.2d 708 (1983), and Pickering v.
Board of Education, 391 U.S. 563, 88 S.Ct.
1731, 20 L.Ed.2d 811 (1968), has explained
how the rights of public employees to
speak as private citizens must be balanced
against the interest of the government in
ensuring its efficient operation.  In light of
these competing interests, we have held
that in order for a public employee to
prove that an adverse employment action
violated his First Amendment rights to
freedom of speech, he must establish (1)
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that he ‘‘was speaking as a citizen upon a
matter of public concern’’ rather than ‘‘as
an employee about a matter of personal
interest’’;  (2) that ‘‘the employee’s interest
in speaking upon the matter of public con-
cern outweighed the government’s interest
in providing effective and efficient services
to the public’’;  and (3) that ‘‘the employ-
ee’s speech was a substantial factor in the
employee’s termination decision.’’  McVey
v. Stacy, 157 F.3d 271, 277–78 (4th Cir.
1998).3  In conducting the balancing test in
the second prong, we must consider the
context in which the speech was made,
including the employee’s role and the ex-
tent to which the speech impairs the effi-
ciency of the workplace.  See Rankin v.
McPherson, 483 U.S. 378, 388–91, 107
S.Ct. 2891, 97 L.Ed.2d 315 (1987).

Factors relevant to this inquiry include
whether a public employee’s speech (1)
impaired the maintenance of discipline
by supervisors;  (2) impaired harmony
among coworkers;  (3) damaged close
personal relationships;  (4) impeded the
performance of the public employee’s
duties;  (5) interfered with the operation
of the [agency];  (6) undermined the mis-
sion of the [agency];  (7) was communi-
cated to the public or to coworkers in
private;  (8) conflicted with the responsi-
bilities of the employee within the [agen-
cy];  and (9) abused the authority and
public accountability that the employee’s
role entailed.

Ridpath v. Board of Governors Marshall
Univ., 447 F.3d 292, 317 (4th Cir.2006).
Accordingly, ‘‘a public employee who has a

confidential, policymaking, or public con-
tact role and speaks out in a manner that
interferes with or undermines the opera-
tion of the agency, its mission, or its public
confidence, enjoys substantially less First
Amendment protection than does a lower
level employee.’’  McVey, 157 F.3d at 278.

[4] ‘‘This principle tends to merge with
the established jurisprudence governing
the discharge of public employees because
of their political beliefs and affiliation.’’
Id. Such claims must be analyzed under
the principles established by Elrod v.
Burns, 427 U.S. 347, 96 S.Ct. 2673, 49
L.Ed.2d 547 (1976), and Branti v. Finkel,
445 U.S. 507, 100 S.Ct. 1287, 63 L.Ed.2d
574 (1980).  See Fields v. Prater, 566 F.3d
381, 385–86 (4th Cir.2009).  These cases
make clear that the First Amendment gen-
erally bars the firing of public employees
‘‘solely for the reason that they were not
affiliated with a particular political party
or candidate,’’ Knight v. Vernon, 214 F.3d
544, 548 (4th Cir.2000) (internal quotation
marks omitted), as such firings can impose
restraints ‘‘on freedoms of belief and asso-
ciation,’’ Elrod, 427 U.S. at 355, 96 S.Ct.
2673 (plurality opinion);  see Smith v. Frye,
488 F.3d 263, 268 (4th Cir.2007).4  Still, the
Supreme Court in Elrod created a narrow
exception ‘‘to give effect to the democratic
process’’ by allowing patronage dismissals
of those public employees occupying poli-
cymaking positions.  Jenkins v. Medford,
119 F.3d 1156, 1161 (4th Cir.1997) (en
banc).  This exception served ‘‘the impor-
tant government goal of assuring ‘the im-
plementation of policies of [a] new adminis-

3. The Sheriff appropriately does not contend
that the fact that the Plaintiffs were simply
not reappointed—as opposed to being other-
wise discharged—affects the constitutionality
of his actions.  The critical fact for our pur-
poses is that the termination of the Plaintiffs’
employment with the Sheriff’s Office was not
the Plaintiffs’ decision.  See Branti v. Finkel,
445 U.S. 507, 512 n. 6, 100 S.Ct. 1287, 63
L.Ed.2d 574 (1980).

4. ‘‘The ‘right of free association [is] a right
closely allied to freedom of speech and a right
which, like free speech, lies at the foundation
of a free society.’ ’’ Cromer v. Brown, 88 F.3d
1315, 1331 (4th Cir.1996) (quoting Shelton v.
Tucker, 364 U.S. 479, 486, 81 S.Ct. 247, 5
L.Ed.2d 231 (1960)).
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tration, policies presumably sanctioned by
the electorate.’ ’’ Id. (quoting Elrod, 427
U.S. at 367, 96 S.Ct. 2673).  In Branti, the
Supreme Court modified the Elrod test
somewhat to ‘‘recognize[ ] that the labels
used in Elrod ignored the practical reali-
ties of job duty and structure.’’  Id. Under
the test as modified, ‘‘the ultimate inquiry
is not whether the label ‘policymaker’ or
‘confidential’ fits a particular position;
rather, the question is whether the hiring
authority can demonstrate that party affili-
ation [or political allegiance] is an appro-
priate requirement for the effective per-
formance of the public office involved.’’
Branti, 445 U.S. at 518, 100 S.Ct. 1287.

[5] In Stott v. Haworth, 916 F.2d 134
(4th Cir.1990), we adopted a two-part test
for conducting this analysis.  See Fields,
566 F.3d at 386.  First, we consider
whether ‘‘the [plaintiff’s] position involve[s]
government decisionmaking on issues
where there is room for political disagree-
ment on goals or their implementation.’’
Stott, 916 F.2d at 141 (internal quotation
marks omitted).  If it does, we then ‘‘ex-
amine the particular responsibilities of the
position to determine whether it resembles
a policymaker, a privy to confidential infor-
mation, a communicator, or some other
office holder whose function is such that
party affiliation [or political allegiance] is
an equally appropriate requirement.’’  Id.
at 142 (internal quotation marks omitted).
The first step of the inquiry requires us to
examine the issues dealt with by the em-
ployee ‘‘at a very high level of generality,’’
while ‘‘[t]he second step requires a much
more concrete analysis of the specific posi-
tion at issue.’’  Fields, 566 F.3d at 386.  At
the second step, ‘‘courts focus on the pow-

ers inherent in a given office, as opposed
to the functions performed by a particular
occupant of that office.’’  Stott, 916 F.2d at
142.  In this regard, we focus on the job
description for the position in question and
‘‘only look past the job description where
the plaintiff demonstrates some systematic
unreliability, such as where the description
has been manipulated in some manner by
officials looking to expand their political
power.’’  Nader v. Blair, 549 F.3d 953, 961
(4th Cir.2008) (internal quotation marks
omitted).5

[6] Our causation analysis for the asso-
ciation claims is the same as for the speech
claims.  The plaintiff bears the initial bur-
den of proving that his exercise of his
First Amendment rights ‘‘was a ‘substan-
tial’ or ‘motivating’ factor in the employer’s
decision to terminate him.’’  Wagner v.
Wheeler, 13 F.3d 86, 90 (4th Cir.1993);
Sales v. Grant, 158 F.3d 768, 775–76 (4th
Cir.1998).  And if the plaintiff satisfies
that burden, the defendant will avoid liabil-
ity if he can demonstrate, by a preponder-
ance of the evidence, that he would have
made the same employment decision ab-
sent the protected expression.  See Sales,
158 F.3d at 776 (citing O’Hare Truck
Serv., Inc. v. City of Northlake, 518 U.S.
712, 725, 116 S.Ct. 2353, 135 L.Ed.2d 874
(1996)).

Plaintiffs challenge the district court’s
rulings with regard to the merits of both
their association and their speech claims as
well as with regard to qualified and Elev-
enth Amendment Immunity.  We begin
our analysis with the merits of Plaintiffs’
association claims and will then address
the merits of the speech claims before

5. We note that in cases in which the Elrod–
Branti exception applies, and an employer
thus can terminate his employees for political
disloyalty, he may also terminate them for
speech that constitutes such disloyalty.  See
Jenkins v. Medford, 119 F.3d 1156, 1164 (4th

Cir.1997) (en banc) (holding that because
pleadings established that Elrod–Branti excep-
tion applied, deputies failed to state a First
Amendment speech retaliation claim that dep-
uties were dismissed for campaigning against
the sheriff).
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turning to Eleventh Amendment and quali-
fied immunity.

A. Merits of Association Claims

We conclude that Carter, McCoy, and
Dixon at least created genuine factual dis-
putes regarding whether the Sheriff violat-
ed their association rights, but that San-
dhofer, Woodward, and Bland did not.

1. Elrod–Branti

[7] With regard to these claims, we
start by asking whether the Sheriff had
the right to choose not to reappoint the
Plaintiffs for political reasons.  Certainly
there is legitimate disagreement over the
goals and implementation of the goals of a
sheriff’s office;  accordingly, the outcome
of the Stott test will turn on the outcome in
Stott ’s second step.  See, e.g., Knight, 214
F.3d at 548–51.  Thus, it is that part of the
test on which we focus our attention.

Carter, McCoy, and Dixon all occupied
the same position in the Sheriff’s Office.6

They were uniformed jailers and they held
the title of sheriff’s deputy.  Because they
held that title, much of the debate between
the parties concerning the application of
the Elrod–Branti test to these three men
relates to our decision in Jenkins.  In
Jenkins we analyzed the First Amend-
ment claims of several North Carolina
sheriff’s deputies who alleged that the
sheriff fired them for failing to support his
election bid and for supporting other can-
didates.  In so doing, we considered the
political role of a sheriff, the specific duties
performed by sheriff’s deputies, and the
relationship between a sheriff and his dep-
uties as it affects the execution of the
sheriff’s policies.  See Jenkins, 119 F.3d at
1162–64.  We generally concluded that
deputies ‘‘play a special role in implement-

ing the sheriff’s policies and goals,’’ that
‘‘[t]he sheriff is likely to include at least
some deputies in his core group of advis-
ors,’’ that deputies ‘‘exercis[e] significant
discretion in performing their jobs’’ when
they are on patrol, that ‘‘[t]he sheriff relies
on his deputies to foster public confidence
in law enforcement,’’ that he expects them
to provide him with the ‘‘truthful and accu-
rate information’’ the sheriff needs, and
that sometimes deputies serve as the sher-
iff’s general agents whose acts can expose
the sheriff to civil liability.  See id. at
1162–63.  We therefore concluded ‘‘that in
North Carolina, the office of deputy sheriff
is that of a policymaker, and that deputy
sheriffs are the alter ego of the sheriff
generally, for whose conduct he is liable.’’
Id. at 1164.  On that basis, we determined
‘‘that such North Carolina deputy sheriffs
may be lawfully terminated for political
reasons under the Elrod–Branti exception
to prohibited political terminations.’’  Id.;
see also id. (‘‘We hold that newly elected
or reelected sheriffs may dismiss deputies
either because of party affiliation or cam-
paign activity.’’).  We reasoned that ‘‘[b]e-
cause they campaigned for [the sheriff’s]
opponents, the deputies in the instant case
had no constitutional right to continued
employment after the election, and so have
failed to state a claim under 42 U.S.C.
§ 1983.’’  Id.

Had Jenkins ’s analysis ended there, our
Elrod–Branti review of Carter’s, McCoy’s,
and Dixon’s claims would be quite straight-
forward.  But Jenkins ’s analysis did not
end there.  Several judges dissented from
the majority’s decision, and the resulting
opinions included an exchange of particular
relevance here. The dissent maintained
that ‘‘the majority broadly holds that all
deputy sheriffs in North Carolina—regard-

6. We do not address whether Sandhofer,
Woodward, or Bland could be terminated for
lack of political allegiance because, as we will
discuss, they have not created genuine factual

disputes regarding whether lack of political
allegiance was a substantial basis for their
non-reappointment.
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less of their actual duties—are policymak-
ing officials.’’  Id. at 1166 (Motz, J., dis-
senting).  The dissent contended that had
a proper Elrod–Branti review been con-
ducted, focusing on ‘‘analysis of the partic-
ular duties of each deputy,’’ the result of
the case would have been different.  Id.

For its part, the majority flatly rejected
the dissent’s claim that the decision was
not based on the duties of the deputies
before the court.  The majority stated:

We limit dismissals based on today’s
holding to those deputies actually sworn
to engage in law enforcement activities
on behalf of the sheriff.  We issue this
limitation to caution sheriffs that courts
examine the job duties of the position,
and not merely the title, of those dis-
missed.[FN66] Because the deputies in the
instant case were law enforcement offi-
cers, they are not protected by this limi-
tation.[FN67]

FN66. See Stott, 916 F.2d at 142;  Zorzi v.
County of Putnam, 30 F.3d 885, 892 (7th Cir.
1994) (dispatchers not involved in law enforce-
ment activities or policy, so political affiliation
inappropriate job requirement).

The dissent manifests a misunderstanding
of our holding.  It applies only to those who
meet the requirements of the rule as we state
it, and does not extend to all 13,600 officers
in North Carolina, as the dissent suggests.
FN67. Amended Complaint, ¶ 19.

Id. at 1165 (majority opinion).  Respond-
ing to the conclusion that the deputies’ law
enforcement duties made their political
loyalty to the sheriff an appropriate re-
quirement for the effective performance of
the deputies’ jobs, the dissent emphasized
that the only relevant allegations in the
plaintiffs’ complaint were that the depu-
ties’ ‘‘job requirements consisted of per-
forming ministerial law enforcement
duties for which political affiliation is not
an appropriate requirement’’ and that none
of the plaintiffs ‘‘occupied a policymaking
or confidential position.’’  Id. at 1166
(Motz, J., dissenting) (internal quotation
marks omitted).

That brings us to the question of how to
read Jenkins.  Despite a significant
amount of language in the opinion seem-
ingly indicating that all North Carolina
deputies could be terminated for political
reasons regardless of the specific duties of
the particular deputy in question, and de-
spite the dissent’s allegation that the ma-
jority indeed held that all North Carolina
deputies may be fired for political reasons,
the majority explicitly stated that it ana-
lyzed the duties of the plaintiffs and not
merely those of deputies generally.  See
id. at 1165 (majority opinion).  In the end,
the majority explained that it was the dep-
uties’ role as sworn law enforcement offi-
cers that was dispositive and suggests that
the result might have been different had
the deputies’ duties consisted of working
as dispatchers.  See id. at 1165 & nn. 66–
67.  Accordingly, to be true to Jenkins, we
too must consider whether requiring politi-
cal loyalty was an appropriate requirement
for the effective performance of the public
employment of the deputies before us in
light of the duties of their particular posi-
tions.

According to their formal job descrip-
tion, the deputies’ duties and responsibili-
ties were to ‘‘[p]rovide protection of jail
personnel and the public,’’ ‘‘[p]rovide
safekeeping and welfare of prisoners,’’
‘‘[p]rotect[ ] TTT society by preventi[ng]
TTT escapes,’’ ‘‘[c]onduct security rounds,’’
‘‘[s]upervise inmate activities,’’ ‘‘[p]rovide
cleaning supplies to inmates to clean
their cells,’’ ‘‘[p]ass out razors on appro-
priate days,’’ ‘‘[e]scort inmates throughout
the jail as required,’’ ‘‘[m]aintain floor log
of daily inmate activities,’’ ‘‘[e]nsure in-
mates are [fed],’’ ‘‘[r]un recreation and
visitation as scheduled or authorized,’’
‘‘[a]nswer inmate correspondences and
grievances,’’ and ‘‘[s]upervise laundry de-
tail.’’  J.A. 602.  None of the men had
leadership responsibilities, nor were they
confidants of the Sheriff.



378 730 FEDERAL REPORTER, 3d SERIES

These duties are essentially identical to
those of the plaintiff in Knight v. Vernon.
In that case, we considered whether the
district court erred in granting summary
judgment against a sheriff’s office employ-
ee on her First Amendment political firing
claim on the basis that the employee could
be lawfully terminated for political rea-
sons.  See Knight, 214 F.3d at 548.  Un-
like Carter, McCoy, and Dixon, Knight did
not have the title of sheriff’s deputy, but
Knight worked for a North Carolina sher-
iff’s department as a low-level jailer.  See
id. at 549, 550.  Noting that ‘‘[t]he central
message of Jenkins is that the specific
duties of the public employee’s position
govern whether political allegiance to her
employer is an appropriate job require-
ment,’’ see id. at 549, we closely examined
the duties of Knight’s job in applying the
Elrod–Branti analysis at the summary
judgment stage:

As a jailer Ms. Knight was responsible
for the processing, supervision and care,
and transportation of inmates.  Ms.
Knight’s processing duties included fin-
gerprinting new inmates, obtaining their
personal data (addresses, next of kin,
etc.), marking and storing their personal
belongings, routing them for physical
examinations, and arranging for their
initial baths and changes into clean
clothing.  Ms. Knight’s daily supervision
and care duties involved monitoring in-
mates every half hour, distributing and
logging their medications and supplies,
serving them food, and managing their
visitors.  Occasionally, Ms. Knight filled
in as a cook when help was short in the
jail’s kitchen.  Finally, Ms. Knight as-
sisted in transporting inmates to prisons
and medical facilities.

Id. at 546.  In holding that Jenkins did not
allow the sheriff to terminate Knight for
political reasons, we contrasted Knight’s
duties with those of the deputy sheriffs in
Jenkins.  We noted that ‘‘a deputy is a
sworn law enforcement officer [and thus]

has the general power of arrest, a power
that may be exercised in North Carolina
only by an officer who receives extensive
training in the enforcement of criminal
law.’’  Id. at 550.  We also noted that ‘‘[a]
sworn deputy is the sheriff’s alter ego:  he
has powers conterminous with his princi-
pal, the elected sheriff.’’  Id. (internal quo-
tation marks omitted).  In contrast, we
explained that the jailer’s authority ‘‘is
much more circumscribed’’ and ‘‘[h]er
training, which is much more limited than
that of a deputy, is concentrated on mat-
ters of custodial care and supervision.’’
Id. We noted that ‘‘exercising the power of
arrest is not one of the job duties of a
jailer,’’ and Knight ‘‘was not out in the
county engaging in law enforcement activi-
ties on behalf of the sheriff,’’ and she was
not ‘‘a confidant of the sheriff.’’  Id. We
further noted that she neither ‘‘advise[d]
him on policy matters’’ nor was ‘‘involved
in communicating the sheriff’s policies or
positions to the public.’’  Id. Although we
recognized that the job of jailer involves
the exercise of some discretion, we con-
cluded that ‘‘a jailer does not exercise the
‘significant discretion’ ’’ that the North
Carolina deputies generally exercise.  Id.
at 551.  Rather, because she ‘‘worked
mostly at the jail performing ministerial
duties,’’ she was ‘‘not entrusted with broad
discretion,’’ and ‘‘[t]he sheriff did not rely
on her for assistance in implementing his
law enforcement platform.’’  Id. at 550.
We therefore determined that the sheriff
had not established as a matter of law that
political loyalty was an appropriate re-
quirement for Knight’s performance of her
job as a jailer.

We conclude that the near identity be-
tween the duties of the deputy plaintiffs in
this case and Knight’s duties warrants the
same result here.  Although Sheriff Rob-
erts points to various differences between
Knight and the plaintiffs here that he
claims make this case more like Jenkins
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and less like Knight, we conclude that
none of them is sufficiently significant to
justify a different outcome.

First, although the Sheriff correctly
points out that Carter, McCoy, and Dixon
were all sworn deputies, the oath that they
took was simply to support the federal and
Virginia constitutions and faithfully and
impartially discharge their duties to the
best of their ability.  See Va.Code Ann.
§ 49–1;  Thore v. Chesterfield Cnty. Bd. of
Supervisors, 10 Va.App. 327, 391 S.E.2d
882, 883 (1990).  No one contends that
these men took a law enforcement officer’s
oath, as the Jenkins plaintiffs did.  See
N.C. Gen.Stat. § 11–11.  In any event, in
Knight we specifically rejected the argu-
ment that the result in Knight would have
been different even had Knight taken a
law enforcement officer’s oath, noting that
it is the specific duties of the public em-
ployees that must be the focus of the
Elrod–Branti inquiry.  See Knight, 214
F.3d at 551.  Because Knight’s duties were
‘‘essentially custodial’’ and she, unlike the
deputies in Jenkins, was not empowered to
stand in for the sheriff on a broad front,
we held that she could not be required to
be politically loyal to the sheriff.  Id.

Sheriff Roberts notes that the deputies
in the present case, like those in Jenkins,
were entitled to stand in for their sheriff in
one way that Knight could not, namely, by
making an arrest.  It is true that in Virgi-
nia sheriff’s deputies are, like sheriffs,
statutorily authorized to make arrests un-
der a wide range of circumstances.  See
Va.Code Ann. § 19.2–81(A)(2).  That all
deputies have been granted general arrest
powers by statute, however, does not mean
that exercising those powers was an appre-
ciable part of the duties of their particular
positions.  In fact, Carter, McCoy, and
Dixon were trained as jailers, and it is
undisputed that they did not take the ‘‘Ba-
sic Law Enforcement’’ course that the Vir-
ginia Department of Criminal Justice Ser-

vices requires officers to take before they
may exercise the statutorily granted gen-
eral arrest power.  And, while the evi-
dence in the record was that the deputies
were authorized to make arrests for of-
fenses occurring before them in the course
of their ‘‘everyday responsibilities,’’ J.A.
297, the Plaintiffs offered evidence that
their technical authorization to make ar-
rests had no appreciable effect whatsoever
on the job duties of their position.  Ac-
cording to the declarations of Carter,
McCoy, and Dixon, not only had none of
them ever made an arrest, but they were
not even aware they had the authority to
do so.  In fact, Adams stated in his decla-
ration that in his 16 years at the Hampton
Sheriff’s Office, during which he rose to
the level of third most senior officer, he
could not recall a sheriff’s deputy making a
single arrest.  Thus, at this stage of the
litigation, the Sheriff has not established
that the jailers’ arrest duties were suffi-
ciently significant that they would affect
whether their political allegiance to the
Sheriff was an appropriate requirement
for the effective performance of their jobs.

The Sheriff also notes that Carter,
McCoy, and Dixon each sought and re-
ceived approval to perform ‘‘ ‘Extra Duty
Employment’ comprising security work
outside of the Sheriff’s Office during which
they were in uniform and armed.’’  J.A. 84.
It is hard to see how this fact could signifi-
cantly impact our Elrod–Branti analysis at
this stage, however, considering that the
record is silent concerning what duties the
plaintiff deputies had concerning this ‘‘ex-
tra’’ work.  Moreover, the Sheriff did not
make any showing that such apparently
optional work ‘‘outside of the Sheriff’s Of-
fice,’’ J.A. 84, was part of ‘‘the specific
duties of the public employee[s’] position.’’
Knight, 214 F.3d at 549.

In sum, we hold that at this stage of the
litigation, the Sheriff has not demonstrated



380 730 FEDERAL REPORTER, 3d SERIES

that the duties of Carter, McCoy, and Dix-
on differed from Knight’s duties in any
significant way, and we conclude that
Sheriff Roberts has not shown that their
duties resembled those of ‘‘a policymaker,
a privy to confidential information, a com-
municator, or some other office holder
whose function is such that party affiliation
[or political allegiance] is an equally appro-
priate requirement.’’  Stott, 916 F.2d at
142.  Accordingly, he also has not demon-
strated that political allegiance was an ap-
propriate requirement for the jailers’ per-
formance of their jobs.  Accord DiRuzza
v. County of Tehama, 206 F.3d 1304, 1310–
11 (9th Cir.2000) (holding that sheriff did
not establish application of Elrod–Branti
exception as a matter of law in the case of
a California deputy sheriff who worked as
a jailer).  Thus, we hold that the Sheriff
was not entitled to summary judgment on
the basis that he could terminate Carter,
McCoy, and Dixon for their lack of political
allegiance to him.

2. Causation

[8] We now turn to the issue of wheth-
er the Plaintiffs’ lack of political allegiance
to the Sheriff was a substantial basis for
the Sheriff’s decision not to reappoint
them.  See Wagner, 13 F.3d at 90.  For
reasons that we will explain, we conclude
that Carter, McCoy, and Dixon have all at
least created a genuine factual dispute re-
garding whether lack of political allegiance
was a substantial basis for their non-reap-
pointment, but that Sandhofer, Woodward,
and Bland have not.

Carter and McCoy

In the late summer of 2009, Carter and
McCoy visited Adams’s campaign Face-
book page and made statements on the
page indicating their support for his cam-
paign.  Specifically, Carter ‘‘liked’’ the
page and ‘‘wrote and posted a message of
encouragement’’ that he signed.  J.A. 570.
McCoy also ‘‘posted an entry on the page
indicating [his] support for [Adams’s]
campaign.’’  J.A. 586.7  Carter’s and
McCoy’s Facebook actions became well-
known in the Sheriff’s Office as many
were shocked because ‘‘they appeared not
to be supporting the sheriff.’’  J.A. 681.8

Colonel Bowden, who was the second
most senior officer in the Sheriff’s Office,
learned of Carter’s and McCoy’s presence
on Adams’s Facebook Page and informed
Sheriff Roberts.

In the late summer of 2009, Carter and
Ramona Jones 9—also a Hampton sheriff’s
deputy—co-hosted a cookout (‘‘the August
cookout’’) attended by many Sheriff’s Of-
fice employees, including Adams.  The
next day at work, Jones was approached
by her supervisor, Lieutenant Crystal
Cooke, who told Jones that she had heard
that Adams had attended her cookout.
Jones truthfully told Cooke that Carter
had invited Adams.  Shortly thereafter,
then-Captain Kenneth Richardson ap-
proached Jones and asked her who had
attended.  She told him that Adams had
been there, and Richardson ‘‘state[d] that
the event had the appearance of a cam-
paign event and said specifically that ‘it
does not look good.’ ’’ J.A. 702.  Jones told

7. Both men also verbally expressed their sup-
port for Adams to several people, and al-
though both had volunteered and worked vig-
orously for Roberts’s past campaigns, they did
not volunteer at all for Roberts in the 2009
election.

8. McCoy testified that he ‘‘was approached by
ten or 15 people’’ who asked him why he

would risk his job with the posting when he
was only 18 months away from becoming
eligible for retirement.  J.A. 162. Indeed,
McCoy eventually took his posting down.

9. Jones was named Ramona Larkins at the
time.
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Richardson, as she had told Cooke, that it
was Carter who had invited Adams, and
Richardson responded that Jones ‘‘needed
to explain that to the Sheriff.’’  J.A. 702.
Indeed, the Sheriff learned about the cook-
out and that Adams had attended.  Pic-
tures showing Sandhofer and McCoy at
the event were posted on Facebook by
early October.

In early September, Sheriff Roberts ad-
dressed his employees’ support for Adams
in speeches he gave during the various
shift changes.  He expressed his disap-
proval with the decision of some to support
Adams’s candidacy on Facebook.  He stat-
ed that he would be sheriff for as long as
he wanted and thus that his train was the
‘‘long train.’’  J.A. 572 (internal quotation
marks omitted).  He indicated that
Adams’s train was the ‘‘short train’’ and
that those who openly supported Adams
would lose their jobs.  J.A. 572(internal
quotation marks omitted).  Additionally,
after the conclusion of the meeting that
occurred before Carter’s shift change, the
Sheriff angrily approached Carter and
‘‘ma[de] several intimidating statements.’’
J.A. 572.  He then added, ‘‘You made your
bed, and now you’re going to lie in it—
after the election, you’re gone.’’  J.A. 572
(internal quotation marks omitted).

The Sheriff represented that his heated
exchange with Carter after one of Rob-
erts’s ‘‘long train’’ speeches pertained to
Carter’s objections about disciplinary pro-
ceedings concerning Carter’s wife rather
than to Carter’s support of Adams.10  In-

deed, the Sheriff testified that that conver-
sation was the reason that he chose not to
reappoint Carter.  Carter flatly denied
that Roberts made any reference to Car-
ter’s wife during that conversation, howev-
er.11

If a jury credited Carter’s account of
their heated exchange, however, it could
reasonably conclude that Roberts was not
telling the truth in an attempt to cover up
his illegal retaliation.  See Reeves v. Sand-
erson Plumbing Prods., Inc., 530 U.S. 133,
147, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000)
(explaining that ‘‘[p]roof that the defen-
dant’s explanation is unworthy of credence
is TTT one form of circumstantial evidence
that is probative of intentional discrimina-
tion, and it may be quite persuasive’’).
The Sheriff, after all, had specifically
warned his employees not to support
Adams through Facebook and had told
Carter that his support for Adams would
cost him his job.  For these reasons, we
conclude that a reasonable jury could find
that Carter’s lack of political allegiance to
the Sheriff was a substantial motivation for
the Sheriff’s decision not to reappoint him.

Based on the evidence of Roberts’s
strong animus toward those of his employ-
ees who supported Adams, a reasonable
jury could also conclude that Roberts’s
knowledge of McCoy’s support for Adams
would have strongly motivated Roberts not
to reappoint McCoy.  Roberts claimed his
primary reason for not reappointing
McCoy was that McCoy had had ‘‘heated
arguments with deputies when he was in

10. Carter’s wife was also a Sheriff’s Office
employee.

11. According to Carter’s declaration, Carter
worked for the Sheriff’s Office for more than
11 years, performed his job ‘‘in an exemplary
manner,’’ and always received performance
evaluations of ‘‘above average.’’  J.A. 568.
Neither his first- nor his second-level supervi-
sor indicated at any time prior to his termi-
nation that they had any concerns regarding

his performance.  Carter conceded that he
had had several disciplinary actions taken
against him for mistakes he made in allowing
prisoners to be released prematurely.  How-
ever, the only formal discipline in his record
was more than five years old at the time he
was not reappointed, and the Sheriff did not
testify that those past disciplinary actions
played any part in his decision not to reap-
point Carter.
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civil’’ and that Roberts ‘‘switched him up
and brought him back to corrections.’’
J.A. 102.  McCoy, however, stated that he
had worked in the Sheriff’s Office for more
than 21 years and always received ‘‘above
average’’ or ‘‘outstanding’’ evaluations, and
that at no time prior to his non-reappoint-
ment did his immediate supervisor or sec-
ond-level supervisor indicate that they had
any problems with his performance.  In
light of the Sheriff’s threat that supporters
of Adams would lose their jobs and his
specific statement of disapproval of em-
ployees being on Adams’s Facebook page,
we conclude that a reasonable jury could
conclude that McCoy’s lack of political alle-
giance to Roberts was a substantial moti-
vation for the Sheriff’s decision not to
reappoint him.

Dixon

Plaintiffs presented evidence that Dixon
performed his job ‘‘in an exemplary man-
ner’’ during his more than 13 years with
the Sheriff’s Office, always earning per-
formance evaluations of at least ‘‘above
average’’ and earning a rating of ‘‘out-
standing’’ in his last evaluation.  At no
time did his first-or second-level supervi-
sor express concerns with his performance.

Dixon voiced his opposition to Sheriff
Roberts’s candidacy on Election Day to
Frances Pope, who was working the polls
for Roberts’s campaign.  On Dixon’s way
out, referring to the Sheriff’s campaign
material, he told Pope that she should
‘‘just throw that stuff away’’ (‘‘the polling-
place comment’’).  J.A. 581 (internal quota-
tion marks omitted).  Dixon spoke in a
friendly, nonconfrontational tone and did
not use any expletives.  Dixon also had an
Adams bumper sticker on his car that he
was ‘‘pretty sure people saw.’’  J.A. 148.

The Sheriff denies that Dixon was not
reappointed because of his lack of political
allegiance.  Rather, the Sheriff represents
that Dixon in fact was let go because he
used profanity in making the polling-place
comment, although the Sheriff does not
indicate the source of his belief and admits
that he never sought Dixon’s side of the
story before replacing him.12  See Appel-
lee’s brief at 10;  J.A. 99 (stating that ‘‘[I]t
was [the Sheriff’s] understanding’’ that
Dixon said, ‘‘You can take this f–––ing
s–––, stuff, and throw it in the trash can.’’).
For his part, Dixon denies using any pro-
fanity in making the polling-place com-
ment.  We conclude that if a jury credited
Dixon’s testimony, it could also reasonably
find that the Sheriff knew Dixon had not
used profanity and that his support for
Adams, as revealed by the polling-place
comment and bumper sticker, substantially
motivated him not to reappoint Dixon.
See Reeves, 530 U.S. at 147, 120 S.Ct. 2097.

Sandhofer

In contrast, we conclude that Plaintiffs
have failed to create a genuine factual
dispute regarding whether Sandhofer’s po-
litical disloyalty to Sheriff Roberts was a
substantial basis for his non-reappoint-
ment.  The Sheriff had used Sandhofer—
who had experience working for a down-
town marketing organization—for signifi-
cant marketing efforts and fundraising in
2008.  As a result, Colonel Bowden asked
Sandhofer in 2009 to obtain prominent sign
locations among downtown Hampton busi-
nesses in conjunction with the 2009 elec-
tion.  Sandhofer agreed to help the Sheriff
in this way, even though he actually never
followed through.  Sandhofer also was or-
dered by Lieutenant Miranda Harding to
work the polls on Election Day, but he

12. The Sheriff testified that he also consid-
ered the fact that Dixon transferred multiple
times between working in the jail and in civil

process after requesting to be a training offi-
cer but later deciding that he could not han-
dle the pressures of that position.
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declined on the basis that his ‘‘family
comes first.’’  J.A. 169.  Additionally, he
verbally expressed his support for Adams
to several people, as discreetly as possible,
and he attended the August cookout and
was depicted in pictures of the cookout
posted on Facebook.  Plaintiffs further
point out that Sandhofer’s girlfriend drove
him to work and to campaign debates in
her car, which had an Adams bumper
sticker affixed to it.  Sergeant John Mey-
ers ‘‘mentioned’’ the sticker to Sandhofer
on at least one occasion.  J.A. 591.

We conclude that this evidence is simply
too thin to create a genuine factual dispute
regarding whether Sandhofer’s lack of po-
litical allegiance to the Sheriff was a sub-
stantial basis for his non-reappointment.
Sandhofer admitted attending a reception
for the Sheriff’s campaign at the mayor’s
house at the Sheriff’s request.  And, he
admitted agreeing to help the Sheriff lo-
cate signs for the 2009 election, although
he never actually located any of the signs.
Furthermore, while he refused to work the
polls on Election Day, the reason he gave
had nothing to do with supporting Adams.
Without more, there simply is not suffi-
cient evidence that the Sheriff identified
Sandhofer as an Adams supporter, even
assuming that the Sheriff believed his girl-
friend was supporting Adams.  And there
was no reasonable basis for a jury to con-
clude that the Sheriff would have declined
to reappoint Sandhofer based simply on
his lack of affirmative assistance to the
Sheriff’s 2009 campaign.  We therefore
conclude that the district court properly
granted summary judgment to the Sheriff
on Sandhofer’s claim.

Woodward

We also conclude that Woodward did not
create a genuine factual dispute concern-
ing whether her lack of political allegiance
to the Sheriff was a substantial basis for
her non-reappointment.

During her more than 11 years with the
Sheriff’s Office, Woodward’s performance
evaluations had always been ‘‘above aver-
age’’ or ‘‘outstanding.’’  J.A. 601 (internal
quotation marks omitted).  According to
Woodward, ‘‘[i]t was very well known with-
in the office that [she] was close to Jim
Adams.’’  J.A. 600.  In early 2009, Wood-
ward’s former supervisor and mentor,
Deborah Davis, became the treasurer of
Adams’s campaign.  Woodward also in-
formed several of her coworkers that she
supported Adams’s candidacy, although
she generally tried to keep her support
quiet to protect her job.

During Roberts’s prior campaigns,
Woodward had worked ‘‘tireless[ly]’’ hand-
ing out flyers, working the polls, placing
yard signs, attending campaign events, and
selling and purchasing tickets. J.A. 599.
In light of her support for Adams, howev-
er, she did none of those things in 2009,
except for purchasing golf tournament
tickets (because she felt coerced).

In the summer of 2009, Woodward no-
ticed that her colleague, Lieutenant
George Perkins, was circulating a petition
to place the Sheriff’s name on the ballot.
Woodward complained to Sergeant Sharon
Mays, Sergeant Meyers, Perkins himself,
and others, on the basis that Perkins was
not a Hampton resident and only Hampton
residents could circulate such petitions.
She also learned that another non-resident
was circulating petitions and she had vari-
ous conversations with Mays about that as
well.

In the end, however, we conclude that it
would be mere speculation for a jury to
conclude that Woodward was let go be-
cause of lack of political allegiance to Rob-
erts.  Outside of her petition complaints,
there is no significant evidence that would
support an inference that the Sheriff be-
lieved Woodward was supporting Adams.
Woodward conceded that she shared her
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preference for Adams only with people she
thought would keep her feelings secret.
And Woodward maintained that the peti-
tion complaints were not based on the fact
that Roberts was the subject of the peti-
tions but on the principle that they should
not be circulated in the workplace by a
non-Hampton resident.  There is no evi-
dence that the Sheriff or others did not
take her complaints at face value or other-
wise assumed that her true goal was to
work against Roberts’s campaign.

The Sheriff testified that the reason he
did not reappoint Woodward and Bland
was that he expected that the number of
deputies he would be allocated by the
Compensation Board would be reduced,
based on the declining population of the
Hampton City Jail. See Va.Code Ann.
§ 15.2–1609.1. Woodward and Bland count-
ed against that allotment and the Sheriff
maintains that he decided he needed to
have deputies in Woodward’s and Bland’s
positions.  Although Woodward’s and the
Sheriff’s accounts are in conflict concern-
ing whether he ever offered Woodward the
opportunity to become a deputy, we con-
clude that that conflict is simply not a
sufficient basis for a reasonable inference
that her lack of political allegiance to Rob-
erts was a substantial motivation for her
non-reappointment.

Bland

Finally, we determine that Plaintiffs
failed to create a genuine factual issue
concerning whether a lack of political alle-
giance was a substantial basis for the
Sheriff’s decision not to reappoint Bland.
Bland had a financial position in the Sher-
iff’s Office Administration Division.  He
had worked with the Sheriff’s Department
for more than nine years, performed ‘‘in an
exemplary manner,’’ and received perform-
ance evaluations of ‘‘above average.’’
Bland had declined to provide significant

volunteer assistance to the Sheriff’s 2009
campaign after having provided many
types of support for the Sheriff’s past cam-
paigns.  He was also known to be very
close to Deborah Davis, who had left the
Sheriff’s Office in 2008 to become Adams’s
campaign treasurer in early 2009.

However, Bland admitted purchasing
raffle tickets for the Sheriff’s fundraising
golf tournament, and he also admitted
helping to set up electronic equipment the
night of the election.  He further admitted
that he did not actively support Adams’s
campaign in any way and that Woodward
was the only person he even told of his
intention to vote for Adams.13  Something
more would be necessary in order to war-
rant a reasonable inference that Bland’s
lack of political allegiance to Sheriff Rob-
erts was a substantial basis for the Sher-
iff’s decision not to reappoint him.

B. Merits of Free–Speech Claims

The Plaintiffs next argue that the dis-
trict court erred in granting summary
judgment against them on their speech
claims.  We conclude that Carter, McCoy,
and Dixon at least created genuine factual
disputes regarding whether the Sheriff vi-
olated their free-speech rights, but that
Woodward did not.

Carter

The first question to be addressed with
regard to the speech claims is whether the
conduct that the employee maintains pre-
cipitated his non-reappointment constitut-
ed speech at all.  Carter’s conduct consist-
ed of his ‘‘liking’’ Adams’s campaign page
on Facebook.  The district court concluded
that ‘‘merely ‘liking’ a Facebook page is
insufficient speech to merit constitutional
protection’’ and that the record did not
sufficiently describe what statement

13. Indeed, even Bland’s wife did not know that he favored Adams.
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McCoy made.  Bland, 857 F.Supp.2d at
603.  To consider whether this conduct
amounted to speech, we first must under-
stand, as a factual matter, what it means
to ‘‘like’’ a Facebook page.

‘‘Facebook is an online social network
where members develop personalized web
profiles to interact and share information
with other members.’’  Lane v. Facebook,
Inc., 696 F.3d 811, 816 (9th Cir.2012).
Members can share various types of infor-
mation, including ‘‘news headlines, photo-
graphs, videos, personal stories, and activ-
ity updates.’’  Id. Daily more than 500
million Facebook members use the site
and more than three billion ‘‘likes’’ and
comments are posted.  See Brief of Face-
book, Inc. as Amicus Curiae, at 3.

Every Facebook user has a profile,
which ‘‘typically includes, among other
things, the User’s name;  photos the User
has placed on the website (including one
photo that serves as the User’s profile
photo);  a brief biographical sketch;  a list
of individual Facebook Users with whom
the User [interacts, known as ‘friends’];
and TTT a list of Facebook ‘Pages’ the
User has Liked.’’  Id. at 4 (footnote omit-
ted).  ‘‘[B]usinesses, organizations and
brands,’’ can also use ‘‘Pages’’ for similar
purposes.  What is a Facebook Page?, Fa-
cebook, http://www.facebook.com/help/
281592001947683 (last visited Sept. 17,
2013).

When a user logs on to Facebook, his
home page is the first thing that he typi-
cally sees.  Included on a home page is a
news feed, ‘‘which, for most Users, is the
primary place where they see and interact
with news and stories from and about their
Friends and Pages they have connected
with on Facebook.’’  Brief of Facebook,
Inc. as Amicus Curiae, at 5;  see What is
News Feed, Facebook, http://www.
facebook.com/help/327131014036297 (last
visited Sept. 17, 2013).  It ‘‘is a constantly
updating list of stories from people and

Pages that [the User] follow[s] on Face-
book.’’  What is News Feed?, Facebook,
http://www.facebook.com/help/
327131014036297 (last visited Sept. 17,
2013).

‘‘Liking’’ on Facebook is a way for Face-
book users to share information with each
other.  The ‘‘like’’ button, which is repre-
sented by a thumbs-up icon, and the word
‘‘like’’ appear next to different types of
Facebook content.  Liking something on
Facebook ‘‘is an easy way to let someone
know that you enjoy it.’’  What does it
mean to ‘‘Like’’ something?, Facebook,
http://www.facebook.com/help/
452446998120360 (last visited Sept. 17,
2013).  Liking a Facebook Page ‘‘means
you are connecting to that Page. When you
connect to a Page, it will appear in your
timeline and you will appear on the Page
as a person who likes that Page. The Page
will also be able to post content into your
News Feed.’’ What’s the difference between
liking an item a friend posts and liking a
Page?, Facebook, http://www.facebook.
com/help/452446998120360 (last visited
Sept. 17, 2013).

[9] Here, Carter visited the Jim
Adams’s campaign Facebook page (the
‘‘Campaign Page’’), which was named ‘‘Jim
Adams for Hampton Sheriff,’’ and he
clicked the ‘‘like’’ button on the Campaign
Page. When he did so, the Campaign
Page’s name and a photo of Adams—which
an Adams campaign representative had se-
lected as the Page’s icon—were added to
Carter’s profile, which all Facebook users
could view.  On Carter’s profile, the Cam-
paign Page name served as a link to the
Campaign Page. Carter’s clicking on the
‘‘like’’ button also caused an announcement
that Carter liked the Campaign Page to
appear in the news feeds of Carter’s
friends.  And it caused Carter’s name and
his profile photo to be added to the Cam-
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paign Page’s ‘‘People [Who] Like This’’
list.

Once one understands the nature of
what Carter did by liking the Campaign
Page, it becomes apparent that his conduct
qualifies as speech.14  On the most basic
level, clicking on the ‘‘like’’ button literally
causes to be published the statement that
the User ‘‘likes’’ something, which is itself
a substantive statement.  In the context of
a political campaign’s Facebook page, the
meaning that the user approves of the
candidacy whose page is being liked is
unmistakable.  That a user may use a
single mouse click to produce that message
that he likes the page instead of typing the
same message with several individual key
strokes is of no constitutional significance.

Aside from the fact that liking the Cam-
paign Page constituted pure speech, it also
was symbolic expression.  The distribution
of the universally understood ‘‘thumbs up’’
symbol in association with Adams’s cam-
paign page, like the actual text that liking
the page produced, conveyed that Carter
supported Adams’s candidacy.  See Spence
v. Washington, 418 U.S. 405, 410–11, 94
S.Ct. 2727, 41 L.Ed.2d 842 (1974) (per
curiam) (holding that person engaged in
expressive conduct when there was ‘‘[a]n
intent to convey a particularized message
TTT, and in the surrounding circumstances
the likelihood was great that the message

would be understood by those who viewed
it’’);  see also Tobey v. Jones, 706 F.3d 379,
388 n. 3 (4th Cir.2013).

In sum, liking a political candidate’s
campaign page communicates the user’s
approval of the candidate and supports the
campaign by associating the user with it.
In this way, it is the Internet equivalent of
displaying a political sign in one’s front
yard, which the Supreme Court has held is
substantive speech.  See City of Ladue v.
Gilleo, 512 U.S. 43, 54–56, 114 S.Ct. 2038,
129 L.Ed.2d 36 (1994).  Just as Carter’s
placing an ‘‘Adams for Sheriff’’ sign in his
front yard would have conveyed to those
passing his home that he supported
Adams’s campaign, Carter’s liking
Adams’s Campaign Page conveyed that
message to those viewing his profile or the
Campaign Page.15 In fact, it is hardly sur-
prising that the record reflects that this is
exactly how Carter’s action was under-
stood.  See J.A. 160 (McCoy’s testimony
that in light of Carter’s liking Adams’s
Campaign Page, ‘‘everybody was saying
that TTT Carter is out of there because he
supported Adams openly’’);  see also J.A.
793 (Sheriff’s Office employee stating that
Roberts had said that ‘‘certain employees
were on the Facebook page of his oppo-
nent, Jim Adams, indicating their support
of Adams for Sheriff’’).

14. The Supreme Court has rejected the notion
that online speech is somehow not worthy of
the same level of protection as other speech.
See Reno v. ACLU, 521 U.S. 844, 870, 117
S.Ct. 2329, 138 L.Ed.2d 874 (1997);  see also
Ashcroft v. ACLU, 542 U.S. 656, 124 S.Ct.
2783, 159 L.Ed.2d 690 (2004).

15. Indeed, in holding that an ordinance ban-
ning signs at residences except for those signs
fitting within particular exceptions violated
the plaintiff-resident’s free-speech rights, the
Gilleo Court highlighted several aspects of
displaying political signs at one’s residence
that apply as well to liking a Facebook cam-
paign page:

Displaying a sign from one’s own resi-
dence often carries a message quite distinct
from placing the same sign someplace else,
or conveying the same text or picture by
other means.  Precisely because of their
location, such signs provide information
about the identity of the ‘‘speaker.’’ TTT

Residential signs are an unusually cheap
and convenient form of communication.
Especially for persons of modest means or
limited mobility, a yard or window sign
may have no practical substitute.

City of Ladue v. Gilleo, 512 U.S. 43, 56–57,
114 S.Ct. 2038, 129 L.Ed.2d 36 (1994).
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[10, 11] The second part of McVey ’s
first prong, concerning whether Carter
was speaking as a private citizen on a
matter of public concern, need not detain
us long.  The Sheriff does not dispute that
Carter’s speech, if it was speech, was made
in his capacity as a private citizen.  Cf.
Garcetti v. Ceballos, 547 U.S. 410, 421, 126
S.Ct. 1951, 164 L.Ed.2d 689 (2006) (holding
that employee does not speak as a private
citizen when his speech is ‘‘pursuant to
[his] official duties’’).  And, it is well estab-
lished that an employee can speak as a
private citizen in his workplace, even if the
content of the speech is ‘‘related to the
speaker’s job.’’  Id.;  see Pickering, 391
U.S. at 564–65, 88 S.Ct. 1731 (holding that
letter to local newspaper from teacher con-
cerning school board policies was protect-
ed speech).  Further, the idea expressed
in Carter’s speech—that he supported
Adams in the 2009 election—clearly relat-
ed to a matter of public concern.  See
Citizens United v. Fed. Election Comm’n,
558 U.S. 310, 329, 130 S.Ct. 876, 175
L.Ed.2d 753 (2010) (describing political
speech as ‘‘central to the meaning and
purpose of the First Amendment’’);  McIn-
tyre v. Ohio Elections Comm’n, 514 U.S.
334, 346, 115 S.Ct. 1511, 131 L.Ed.2d 426
(1995) (‘‘Discussion of public issues and
debate on the qualifications of candidates
are integral to the operation of the system
of government established by our Consti-
tution.  The First Amendment affords the
broadest protection to such political ex-
pression in order to assure the unfettered
interchange of ideas for the bringing about
of political and social changes desired by
the people.’’ (internal quotation marks
omitted)).

Next, on the record before us, Carter’s
interest in expressing support for his fa-
vored candidate outweighed the Sheriff’s
interest in providing effective and efficient
services to the public.  Carter’s speech
was political speech, which is entitled to
the highest level of protection.  See Meyer

v. Grant, 486 U.S. 414, 422, 425, 108 S.Ct.
1886, 100 L.Ed.2d 425 (1988) (describing
constitutional protection of ‘‘core political
speech’’ as being ‘‘at its zenith’’ (internal
quotation marks omitted));  see also Con-
nick, 461 U.S. at 152, 103 S.Ct. 1684 (‘‘We
caution that a stronger showing [of disrup-
tion] may be necessary if the employee’s
speech more substantially involved matters
of public concern.’’).  Indeed, the public’s
interest in Carter’s opinions regarding the
election may have had particular value to
the public in light of his status as a Sher-
iff’s Office employee.  See, e.g., Waters v.
Churchill, 511 U.S. 661, 674, 114 S.Ct.
1878, 128 L.Ed.2d 686 (1994) (plurality
opinion) (‘‘Government employees are of-
ten in the best position to know what ails
the agencies for which they work;  public
debate may gain much from their informed
opinions.’’).  In contrast, despite the Sher-
iff’s reference to the need for harmony and
discipline in the Sheriff’s Office, nothing in
the record in this case indicates that Car-
ter’s Facebook support of Adams’s cam-
paign did anything in particular to disrupt
the office or would have made it more
difficult for Carter, the Sheriff, or others
to perform their work efficiently.  See
Goldstein v. Chestnut Ridge Volunteer
Fire Co., 218 F.3d 337, 356 (4th Cir.2000)
(holding that ‘‘generalized and unsubstan-
tiated interests’’ ‘‘in maintaining morale
and efficiency’’ within the fire department
did not outweigh plaintiff’s speech inter-
est).  The Sheriff’s case in this regard is
especially weak considering that he has
failed to show that the jailers occupied any
‘‘confidential, policymaking, or public con-
tact role’’ in the Sheriff’s Office.  McVey,
157 F.3d at 278.

[12] Finally, for the same reasons that
we hold that Carter has created a genuine
factual issue regarding whether he was
terminated because of his lack of political
allegiance to the Sheriff, we conclude that
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Carter has created a genuine factual issue
concerning whether his Facebook support
for Adams was also a substantial factor.
The Sheriff warned Carter that his sup-
port of Adams would cost him his job, and
a jury reasonably could take the Sheriff at
his word.

McCoy

Our application of the McVey test to
McCoy’s speech claim is very similar to
our application of it to Carter’s.  McCoy
presented evidence that he engaged in
First Amendment speech when he ‘‘went
on Jim Adams’ campaign Facebook page
and posted an entry on the page indicating
[his] support for his campaign.’’  J.A. 586;
see also J.A. 156 (stating that he ‘‘went on
[Adams’s] Facebook page’’ and ‘‘posted
[his] picture TTT as a supporter’’).  Indeed,
the evidence indicated that many in the
Sheriff’s Office were ‘‘shocked’’ by the
posting because it indicated that McCoy
was ‘‘not TTT supporting the sheriff.’’  J.A.
681.  The district court concluded that
McCoy did not sufficiently allege that he
engaged in speech because the record did
not sufficiently describe what statement
McCoy made.  See Bland, 857 F.Supp.2d
at 604.

Certainly a posting on a campaign’s Fa-
cebook Page indicating support for the
candidate constitutes speech within the
meaning of the First Amendment.16  For
the same reasons as applied to Carter’s
speech, McCoy’s speech was made in his
capacity as a private citizen on a matter of
public concern, namely, whether Adams
should be elected Hampton Sheriff.  That
the record does not reflect the exact words

McCoy used to express his support for
Adams’s campaign is immaterial as there
is no dispute in the record that that was
the message that McCoy conveyed.  Addi-
tionally, although many were shocked that
McCoy would so openly support Sheriff
Roberts’s opponent, nothing in the record
indicates that his speech created any sort
of disruption or explains how the Sheriff’s
interest in operating the Sheriff’s Office
efficiently could outweigh McCoy’s interest
in supporting the Sheriff’s opponent in the
election.  See Goldstein, 218 F.3d at 356.

Further, for the same reasons that we
conclude that a reasonable jury could find
that McCoy’s political disloyalty was a sub-
stantial motivation for the Sheriff’s deci-
sion not to reappoint him, such a jury
could also find that McCoy’s (politically
disloyal) speech was also a substantial mo-
tivation for his non-reappointment.  With
the Sheriff having specifically warned his
employees not to support Adams through
Facebook and having threatened that
Adams supporters would not be reappoint-
ed, a jury could reasonably find that the
Sheriff simply followed through with his
threat by not reappointing McCoy.

Dixon

Dixon alleges he was not reappointed
because he displayed an Adams bumper
sticker on his car and because he made the
polling-place comment.  The district court
concluded that there was no evidence that
Roberts or other senior Sheriff’s Office
employees had knowledge of his bumper
sticker and that the polling-place comment
was merely a personal grievance rather

16. At oral argument, the Sheriff argued for
the first time that McCoy did not actually
intend his statement of support to be posted
on the Campaign Page, and thus that the
message did not constitute speech.  That
McCoy may have intended his expression of
support to be kept private rather than made
public, however, does not deprive it of its

status as speech.  See, e.g., Rankin v. McPher-
son, 483 U.S. 378, 387, 107 S.Ct. 2891, 97
L.Ed.2d 315 (1987) (holding that constable’s
office employee engaged in protected speech
when she made a private political remark that
was overheard by a third person she did not
realize was in earshot).
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than a statement touching on a matter of
public concern.  See Bland, 857 F.Supp.2d
at 605.

Although the evidence that the Sheriff
or his senior officers knew of Dixon’s
bumper sticker was thin, to say the least,
the Sheriff admits that he terminated Dix-
on because of the polling-place comment.
And, the statement that Pope should ‘‘just
throw [her Roberts campaign materials]
away’’ clearly constituted speech on a mat-
ter of public concern—the merits of Rob-
erts’s campaign—made in Dixon’s capacity
as a private citizen.  See McIntyre, 514
U.S. at 346, 115 S.Ct. 1511;  cf. Cohen v.
California, 403 U.S. 15, 18, 91 S.Ct. 1780,
29 L.Ed.2d 284 (1971) (concluding that
California ‘‘lack[ed] power to punish’’ the
wearing of a jacket bearing the plainly
visible words ‘‘F – –k the Draft’’ based on
‘‘the underlying TTT evident position on the
inutility or immorality of the draft’’).  Dix-
on represented that he made the state-
ment in a nonconfrontational, friendly
manner, and no specific evidence in the
record indicated how his support for
Adams might have created a lack of har-
mony in the Hampton Sheriff’s Office.

As for causation, the Sheriff does not
deny the fact that Dixon’s polling-place
comment was the reason he was not reap-
pointed.  The Sheriff simply maintained
that he believed Dixon used profanity in
making the comment—although he does
not explain the source of his belief.  Were
a jury to credit Dixon’s denial of that
charge, it could reasonably conclude that
what actually motivated the Sheriff not to
reappoint Dixon was the fact that Dixon
voiced his disapproval of the Sheriff’s can-
didacy.

Woodward

Woodward’s alleged protected speech
occurred when she complained about Lieu-
tenant George Perkins’s circulation of a
petition in support of Sheriff Roberts on
the basis that Perkins was not a Hampton
resident.  As we have already explained,
however, we conclude that it would be
speculative for a jury to conclude that
Woodward’s complaint regarding the peti-
tion was based on anything other than the
reasons she voiced at the time, which were
unrelated to the question of whether she
supported Adams or Roberts in the elec-
tion.  We therefore conclude she has not
created a genuine factual dispute regard-
ing whether her complaint was a substan-
tial motivation for her non-reappointment.

C. Eleventh Amendment Immunity

Plaintiffs next argue that the district
court erred in ruling that Eleventh
Amendment immunity would bar claims
advanced against the Sheriff in his official
capacity.  We agree to the extent that the
Plaintiffs seek the remedy of reinstate-
ment.

[13, 14] The Eleventh Amendment to
the United States Constitution provides:
‘‘The Judicial power of the United States
shall not be construed to extend to any
suit in law or equity, commenced or prose-
cuted against one of the United States by
Citizens of another State, or by Citizens or
Subjects of any Foreign State.’’  Eleventh
Amendment immunity protects unwilling
states from suit in federal court.  See Will
v. Michigan Dep’t of State Police, 491 U.S.
58, 70–71, 109 S.Ct. 2304, 105 L.Ed.2d 45
(1989);  Edelman v. Jordan, 415 U.S. 651,
662–63, 94 S.Ct. 1347, 39 L.Ed.2d 662
(1974).17  This immunity also protects

17. Although the language of the Eleventh
Amendment does not explicitly apply to suits
brought against a state by one of its own
citizens, the Amendment has been construed

to bar such suits.  See Equity in Athletics, Inc.
v. Department of Educ., 639 F.3d 91, 107 n. 12
(4th Cir.2011).
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‘‘state agents and state instrumentalities,’’
Regents of the Univ. of Cal. v. Doe, 519
U.S. 425, 429, 117 S.Ct. 900, 137 L.Ed.2d
55 (1997), meaning that it protects ‘‘arm[s]
of the State’’ and State officials, Mt.
Healthy City Sch. Dist. Bd. of Educ. v.
Doyle, 429 U.S. 274, 280, 97 S.Ct. 568, 50
L.Ed.2d 471 (1977).  When a judgment
against a governmental entity would have
to be paid from the State’s treasury, the
governmental entity is an arm of the State
for Eleventh Amendment purposes.  See
Cash v. Granville Cnty. Bd. of Educ., 242
F.3d 219, 223 (4th Cir.2001).  The Su-
preme Court, however, delineated an ex-
ception to the application of the Eleventh
Amendment in Ex parte Young, 209 U.S.
123, 28 S.Ct. 441, 52 L.Ed. 714 (1908).
That exception ‘‘permits a federal court to
issue prospective, injunctive relief against
a state officer to prevent ongoing viola-
tions of federal law, on the rationale that
such a suit is not a suit against the state
for purposes of the Eleventh Amendment.’’
McBurney v. Cuccinelli, 616 F.3d 393, 399
(4th Cir.2010).18  The operation of the
Eleventh Amendment in this case thus
depends on whether Sheriff Roberts is an
arm of the State and, if so, whether the Ex
parte Young exception applies.

The district court determined that Virgi-
nia sheriffs are constitutional officers, see
Va. Const. Art. VII § 4;  Va.Code Ann.
§ 15.2–1609;  Jenkins v. Weatherholtz, 909
F.2d 105, 107 (4th Cir.1990), and that sher-
iffs are arms of the State, see Blankenship
v. Warren Cnty., 918 F.Supp. 970, 973–74
(W.D.Va.1996).  The district court also de-
termined that ‘‘the State would be liable to

pay adverse judgments won against the
Sheriff in his official capacity.’’  Bland, 857
F.Supp.2d at 610.  Thus, the court con-
cluded, ‘‘a suit against the Sheriff in his
official capacity is in fact a suit against the
State.’’  Id. Finding no evidence of abroga-
tion or waiver of immunity by the Com-
monwealth, the district court reasoned
that ‘‘the Sheriff is immune from suit for
claims against him in that capacity.’’  Id.

Plaintiffs do not dispute that the Com-
monwealth would be liable to pay any mon-
ey judgment against the Sheriff.  Howev-
er, citing Edelman, 415 U.S. at 664–65, 94
S.Ct. 1347, Plaintiffs contend that Elev-
enth Amendment immunity does not apply
to the claims against the Sheriff in his
official capacity because Plaintiffs’ re-
quests for reinstatement and lost pay are
equitable claims to which the immunity
does not apply.

[15] Because reinstatement is a form
of prospective relief, the refusal to provide
that relief when it is requested can consti-
tute an ongoing violation of federal law
such that the Ex parte Young exception
applies.  See Coakley v. Welch, 877 F.2d
304, 307 (4th Cir.1989);  State Emps. Bar-
gaining Agent Coal. v. Rowland, 494 F.3d
71, 96 (2d Cir.2007).  Plaintiffs are there-
fore correct that the Sheriff is not entitled
to Eleventh Amendment immunity to the
extent that they seek reinstatement.  See
Coakley, 877 F.2d at 307;  State Emps.
Bargaining Agent Coal., 494 F.3d at 96.
As we have explained, however, to the
extent that the claims seek monetary re-
lief, they are claims against an arm of the

18. ‘‘[A] State’s sovereign immunity is a per-
sonal privilege which it may waive at plea-
sure.’’  College Sav. Bank v. Florida Prepaid
Postsecondary Educ. Expense Bd., 527 U.S.
666, 675, 119 S.Ct. 2219, 144 L.Ed.2d 605
(1999) (internal quotation marks omitted).
However, there is no indication of any waiver
in this case.  Nor has there been any Con-
gressional abrogation of the Commonwealth’s

immunity.  See Lee–Thomas v. Prince George’s
Cnty. Pub. Sch., 666 F.3d 244, 249 (4th Cir.
2012) (‘‘ ‘Congress may abrogate the States’
Eleventh Amendment immunity when it both
unequivocally intends to do so and acts pur-
suant to a valid grant of constitutional author-
ity.’ ’’ (quoting Board of Trustees of Univ. of
Ala. v. Garrett, 531 U.S. 356, 363, 121 S.Ct.
955, 148 L.Ed.2d 866 (2001))).
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State.  See Cash, 242 F.3d at 223.  Thus,
to the extent that the claims seek mone-
tary relief against the Sheriff in his official
capacity, the district court correctly ruled
that the Sheriff is entitled to Eleventh
Amendment immunity.

D. Qualified Immunity

[16] The Sheriff argues that even if
some of the Plaintiffs created genuine fac-
tual disputes concerning whether he violat-
ed their association or free-speech rights
by not reappointing them, he is neverthe-
less entitled to qualified immunity to the
extent that the claims are asserted against
him in his individual capacity.

A government official who is sued in his
individual capacity may invoke qualified
immunity.  See Ridpath, 447 F.3d at 306.
‘‘Qualified immunity protects government
officials from civil damages in a § 1983
action insofar as their conduct does not
violate clearly established statutory or con-
stitutional rights of which a reasonable
person would have known.’’  Edwards v.
City of Goldsboro, 178 F.3d 231, 250 (4th
Cir.1999) (internal quotation marks omit-
ted).  In determining whether a defendant
is entitled to qualified immunity, a court
must decide (1) whether the defendant has
violated a constitutional right of the plain-
tiff and (2) whether that right was clearly
established at the time of the alleged mis-
conduct.  See Walker v. Prince George’s
Cnty., 575 F.3d 426, 429 (4th Cir.2009).
However, ‘‘judges of the district courts and
the courts of appeals [are] permitted to
exercise their sound discretion in deciding
which of the two prongs of the qualified
immunity analysis should be addressed
first in light of the circumstances in the
particular case at hand.’’  Pearson v. Cal-
lahan, 555 U.S. 223, 236, 129 S.Ct. 808, 172
L.Ed.2d 565 (2009).

In analyzing whether the defendant has
violated a constitutional right of the plain-
tiff, the court should identify the right ‘‘at

a high level of particularity.’’  Edwards,
178 F.3d at 251.  For a plaintiff to defeat a
claim of qualified immunity, the contours
of the constitutional right ‘‘must be suffi-
ciently clear that a reasonable official
would understand that what he is doing
violates that right.’’  Hope v. Pelzer, 536
U.S. 730, 739, 122 S.Ct. 2508, 153 L.Ed.2d
666 (2002) (internal quotation marks omit-
ted).

We conclude that the Sheriff is entitled
to qualified immunity concerning Carter’s,
McCoy’s, and Dixon’s claims because in
December 2009 a reasonable sheriff could
have believed he had the right to choose
not to reappoint his sworn deputies for
political reasons, including speech indicat-
ing the deputies’ support for the Sheriff’s
political opponent.

Simply put, Jenkins sent very mixed
signals.  Although we conclude today for
the reasons discussed earlier that Jenkins
is best read as analyzing the duties of the
particular deputies before the court, much
of the opinion’s language seemed to indi-
cate that a North Carolina sheriff could
terminate his deputies for political reasons
regardless of the duties of their particular
positions.  Truthfully, the Jenkins majori-
ty opinion reads almost like two separate
opinions that are in tension with one an-
other.  All of the majority’s analysis up to
the opinion’s final page concerns deputies
generally or North Carolina deputies, and
references particular duties of deputies
without indicating that the plaintiffs had
those duties, see, e.g., 119 F.3d at 1162
(‘‘The sheriff is likely to include at least
some deputies in his core group of advis-
ors.  Deputies on patrol work autonomous-
ly, exercising significant discretion in per-
forming their jobs.’’ (footnote omitted)).
This analysis leads up to the broad conclu-
sion that ‘‘North Carolina deputy sheriffs
may be lawfully terminated for political
reasons under the Elrod–Branti exception
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to prohibited political terminations.’’  Id.
at 1164.  The majority rejected our earlier
decision in Jones v. Dodson, 727 F.2d 1329
(4th Cir.1984), where we concluded that no
deputy could ever be a policymaker and
held instead that ‘‘district courts are to
engage in a Stott-type analysis, examining
the specific position at issue, as we have
done here today.’’  Jenkins, 119 F.3d at
1164.  The majority later announced an
even broader ‘‘h[o]ld[ing]’’ possibly not
even limited to North Carolina sheriffs
when it declared that ‘‘newly elected or re-
elected sheriffs may dismiss deputies ei-
ther because of party affiliation or cam-
paign activity.’’  Id.

As if this language were not already
strong support for a broader reading of
Jenkins, as we have pointed out, the dis-
sent in Jenkins read it that way as well,
accusing the majority of ‘‘hold[ing] that all
deputy sheriffs in North Carolina—re-
gardless of their actual duties—are policy-
making officials.’’  Id. at 1166 (Motz, J.,
dissenting);  see also id.  (‘‘This all-encom-
passing holding is made without any inqui-
ry into the actual job duties of the depu-
ties before us.’’);  id.  (‘‘The majority TTT

engages in no analysis of the particular
duties of each deputy.’’);  id.  (‘‘[T]he ma-
jority TTT finds that all North Carolina
deputy sheriffs are policymakers—without
ever considering the positions held by each
of the deputies at issue or their specific
job duties.’’).

Additionally, Knight v. Vernon, while
important to our decision regarding the
merits of Carter’s, McCoy’s, and Dixon’s
constitutional claims, did not clearly estab-
lish that the broader reading of Jenkins
was incorrect.  Although Knight worked in
a sheriff’s office, she was not a deputy.
See Knight, 214 F.3d at 546.  It is true
that the Knight majority opined that
Knight’s sheriff would not have had the
right to fire her for political reasons even
if she had taken the oath of a law enforce-

ment officer (like the plaintiffs in Jenkins
took and like the Knight dissent concluded
Knight took).  See id. at 551;  id. at 555
(Widener, J., concurring and dissenting).
But the Knight majority’s explanation for
why it was immaterial whether Knight had
taken the law enforcement officer oath
could itself be reasonably taken as support
for the broad reading of Jenkins.  The
Knight majority stated:

As we emphasized in Jenkins, we ‘‘ex-
amine the job duties of the position,’’ 119
F.3d at 1165, and Ms. Knight’s duties as
a jailer were essentially custodial.  She
simply lacked the special status of a
deputy sheriff, who is empowered to
stand in for the sheriff on a broad front.

Id. at 551 (emphasis added).  A sheriff
reasonably reading Jenkins as painting all
deputies with a broad brush could well
have viewed Knight as doing the same, or,
at the very least, not weighing in on the
issue.  See also id. at 550 (‘‘The responsi-
bilities of a jailer, such as Ms. Knight, are
routine and limited in comparison to those
of a deputy sheriff, who may be fired for
his political affiliation.’’);  id.  (‘‘A jailer is
not the sheriff’s ‘second self’ in the sense
that a deputy is.’’).

The broader reading of Jenkins is also
in line with a statement from another of
our opinions, which was issued after
Knight.  In Pike v. Osborne, 301 F.3d 182
(4th Cir.2002), we held that, on a claim
that a sheriff terminated a dispatcher for
political affiliation reasons, the sheriff was
entitled to qualified immunity because in
December 1999 it was not clearly estab-
lished that a sheriff in Virginia could not
lawfully terminate, for political affiliation
reasons, a dispatcher who was privy to
confidential information.  See Pike, 301
F.3d at 186 (Hamilton, J., concurring in
the judgment);  id.  (Broadwater, J., con-
curring in the judgment) (adopting Judge
Hamilton’s reasoning).  Judge Hamilton
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began his analysis in that case with the
statement, ‘‘The law of this circuit is clear
that sheriffs in Virginia have the right to
lawfully terminate their deputies for politi-
cal affiliation reasons.’’  Id. (citing Jen-
kins ).  He then proceeded to explain why
the law was nevertheless not clear regard-
ing whether a dispatcher with access to
confidential information, who was not a
deputy, could be terminated for political
affiliation reasons.  See id.19

For the reasons we explained in review-
ing the merits of the Elrod–Branti issue,
we believe that this language, while con-
sistent with the Jenkins dissent’s charac-
terization of Jenkins ’s reasoning, is an
overstatement in light of the Jenkins ma-
jority’s specific rejection of the dissent’s
characterization of its analysis.  Neverthe-
less, considering the conflicting signals
that Jenkins and Pike sent, we conclude
that a reasonable sheriff in December
2009 could have believed that he was au-
thorized to terminate any of his deputies
for political reasons.20

If we were deciding what the law was in
December 2009 regarding the legality of a
sheriff firing a deputy for political reasons,
we would agree with our colleague in dis-
sent that the law was that a sheriff could
not fire for political reasons a deputy sher-
iff with the limited duties of a jailer.
Where we believe we differ in our assess-
ment of this case is in whether that law
was clearly established and would have
been so recognized not by a judge trained
in the law, but by a reasonable sheriff.

For the reasons stated previously, we
believe we have sent mixed signals as to
when a sheriff could fire a deputy for
political reasons and we have been unclear
as to when he could and when he could
not.  Some parts of our en banc decision in
Jenkins indicate he could do so and other
parts would prohibit it.  The dissent in
Jenkins expressed its own confusion as to
what the holding of Jenkins was and lan-
guage in our cases since, as well as those
from other courts, have interpreted the
holding in Jenkins broadly and consistent
with the Sheriff’s.  In short, we under-
stand why a sheriff would not find the law
in this situation clear, particularly given
that he is a lay person.

We do not expect sheriffs to be judges
and to have the training to sort through
every intricacy of case law that is hardly a
model of clarity.  See Lawyer v. City of
Council Bluffs, 361 F.3d 1099, 1108 (8th
Cir.2004) (holding that defendants were
entitled to qualified immunity because
‘‘[p]olice officers are not expected to parse
code language as though they were partici-
pating in a law school seminar’’);  Lassiter
v. Alabama A & M Univ. Bd. of Trustees,
28 F.3d 1146, 1152 n. 8 (11th Cir.1994)
(‘‘Even if some legal expert would have
then concluded that a hearing was re-
quired, defendants would still be due quali-
fied immunity if reasonable university offi-
cials would not have known about it.’’),
overruled on other grounds by Hope v.
Pelzer, 536 U.S. 730, 122 S.Ct. 2508, 153
L.Ed.2d 666 (2002).  Rather, in consider-

19. Other courts have, at times, also described
Jenkins ’s holding broadly.  See, e.g., Hall v.
Tollett, 128 F.3d 418, 428 (6th Cir.1997) (stat-
ing that Jenkins ‘‘held that political affiliation
is an appropriate requirement for deputy
sheriffs’’);  Fields v. County of Beaufort, 699
F.Supp.2d 756, 764 (D.S.C.2010) (‘‘The
Fourth Circuit determined that the office of
deputy is that of a policymaker, and therefore,
the deputies were lawfully terminated for po-
litical reasons.’’).

20. We emphasize that even a sheriff who read
the specific holding of Jenkins as limited to
North Carolina deputies involved in law en-
forcement could still have reasonably con-
cluded that, if we were squarely presented
with the issue, we would hold that a sheriff
could terminate any of his deputies for politi-
cal reasons regardless of their particular
duties.
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ing whether constitutional rights were
clearly established for qualified-immunity
purposes, we view the issue from ‘‘the
layman’s perspective,’’ Ross v. Reed, 719
F.2d 689, 696 n. 8 (4th Cir.1983), recogniz-
ing that ‘‘[p]articularly with regard to legal
conclusions, lay officers obviously cannot
be expected to perform at the level achiev-
able by those trained in the law,’’ Kroll v.
United States Capitol Police, 847 F.2d 899,
906 (D.C.Cir.1988) (Robinson, J., concur-
ring in the judgment) (footnote omitted).

[17] We note that in cases in which the
Elrod–Branti exception applies, and an
employer therefore does not violate his
employee’s association rights by terminat-
ing him for political disloyalty, the employ-
er also does not violate his employee’s free
speech rights by terminating him for
speech displaying that political disloyalty.21

See Jenkins, 119 F.3d at 1164 (holding that
because pleadings established that Elrod–
Branti exception applied, deputies failed to
state a First Amendment speech retalia-
tion claim that deputies were dismissed for
campaigning against the sheriff).  Thus, a
reasonable sheriff in December 2009 who
believed that the Elrod–Branti exception
applied to his deputies could have also
reasonably believed that he could choose
not to reappoint them for their speech
indicating their political disloyalty to him.
And Carter’s and McCoy’s Facebook activ-
ity and Dixon’s bumper sticker and poll-
ing-place comment certainly fall into that
category.  For this reason, we conclude
that the Sheriff was entitled to qualified

immunity concerning the claims of Carter,
McCoy, and Dixon.22

E. Conclusion

In sum, as to the claims of Sandhofer,
Woodward, and Bland, we conclude the
district court properly analyzed the merits
of the claims, and we therefore affirm the
grant of summary judgment in favor of the
Sheriff.  As to the claims of Carter,
McCoy, and Dixon, the district court erred
by concluding that the Plaintiffs failed to
create a genuine dispute of material fact
regarding whether the Sheriff violated
their First Amendment rights.  Neverthe-
less, the district court properly ruled that
the Sheriff was entitled to qualified immu-
nity on Carter’s, McCoy’s, and Dixon’s
claims seeking money damages against the
Sheriff in his individual capacity, and that
the Sheriff was entitled to Eleventh
Amendment immunity against those claims
to the extent they seek monetary relief
against him in his official capacity.  The
Sheriff is not entitled to Eleventh Amend-
ment immunity, however, on Carter’s,
McCoy’s, and Dixon’s claims to the extent
the remedy sought is reinstatement.

III.

Accordingly, for the foregoing reasons,
we reverse the grant of summary judg-
ment to the Sheriff regarding Carter’s,
McCoy’s, and Dixon’s reinstatement
claims, and we remand these claims to the
district court for further proceedings.  We

21. ‘‘[O]nly infrequently will it be ‘clearly es-
tablished’ that a public employee’s speech on
a matter of public concern is constitutionally
protected, because the relevant inquiry re-
quires a particularized balancing that is sub-
tle, difficult to apply, and not yet well-de-
fined.’’  DiMeglio v. Haines, 45 F.3d 790, 806
(4th Cir.1995) (internal quotation marks omit-
ted);  see also McVey v. Stacy, 157 F.3d 271,
277 (4th Cir.1998).

22. Plaintiffs maintain that the Sheriff is not
entitled to qualified immunity because the
Sheriff’s testimony demonstrated that he actu-
ally realizes that he cannot fire his employees
on the basis of their political opposition to
him.  However, qualified immunity depends
not on what the actual sheriff knew at the
time of his deposition but on what a hypotheti-
cal, objectively reasonable sheriff would have
known in December 2009.
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otherwise affirm the grant of summary
judgment to the Sheriff.

AFFIRMED IN PART, REVERSED
IN PART, AND REMANDED.

ELLEN LIPTON HOLLANDER,
District Judge, concurring in part and
dissenting in part:

I concur in Chief Judge Traxler’s excel-
lent opinion, with one exception.  The ma-
jority concludes that, at the relevant time,
‘‘a reasonable sheriff could have believed
he had the right to choose not to reappoint
his sworn deputies for political reasons,’’
Maj. Op. at 391, and, on this basis, it
determines that Sheriff Roberts is protect-
ed by qualified immunity with respect to
his discharge of Carter, Dixon, and
McCoy.  In my view, when these deputies
were discharged in December 2009, the
law was clearly established that a sheriff’s
deputy with the job duties of a jailer could
not be fired on the basis of political affilia-
tion.  Therefore, I respectfully disagree
with the majority’s ruling as to qualified
immunity.

In general, ‘‘the practice of patronage
dismissals is unconstitutional under the
First and Fourteenth Amendments.’’  El-
rod v. Burns, 427 U.S. 347, 373, 96 S.Ct.
2673, 49 L.Ed.2d 547 (1976) (plurality);  see
Branti v. Finkel, 445 U.S. 507, 516–17, 100
S.Ct. 1287, 63 L.Ed.2d 574 (1980) (recog-
nizing, generally, that ‘‘the First Amend-
ment prohibits the dismissal of a public
employee solely because of his private po-
litical beliefs’’).  Based on what is known
as the Elrod–Branti doctrine, ‘‘public em-
ployees who allege that they were dis-
charged TTT solely because of their parti-

san political affiliation or nonaffiliation
state a claim for deprivation of constitu-
tional rights secured by the First and
Fourteenth Amendments.’’  Elrod, 427
U.S. at 349, 96 S.Ct. 2673.  This case
concerns the scope of ‘‘a narrow exception’’
to that baseline rule, Maj. Op. at 374,
which frames the qualified immunity anal-
ysis.

Pursuant to the exception to the Elrod–
Branti doctrine, dismissal based on politi-
cal affiliation is lawful if ‘‘the hiring au-
thority can demonstrate that party affilia-
tion is an appropriate requirement for the
effective performance of the public office
involved.’’  Branti, 445 U.S. at 518, 100
S.Ct. 1287.  The Supreme Court’s formula-
tion of the doctrine clearly puts the onus
on the employer to establish that a partic-
ular employee comes within the exception
to the rule barring discharge of a public
employee based on political affiliation.
The majority correctly concludes that, in
the light most favorable to plaintiffs, they
were dismissed in violation of their rights
under the First Amendment.1  This, in
turn, requires consideration of Sheriff
Roberts’ defense of qualified immunity.

‘‘Qualified immunity balances two impor-
tant interests—the need to hold public offi-
cials accountable when they exercise pow-
er irresponsibly and the need to shield
officials from harassment, distraction, and
liability when they perform their duties
reasonably.’’ Pearson v. Callahan, 555 U.S.
223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565
(2009).  The qualified immunity analysis
involves two inquiries:  first, whether the
facts alleged, ‘‘[t]aken in the light most
favorable to the party asserting the injury,

1. As the majority observes, both the free ex-
pression and political affiliation claims of
Carter, McCoy, and Dixon stand or fall on the
question of whether those plaintiffs come
within the exception to the Elrod–Branti rule
because, ‘‘in cases in which the Elrod–Branti
exception applies, and an employer thus can

terminate his employees for political disloyal-
ty, he may also terminate them for speech
that constitutes such disloyalty.’’  Maj. Op. at
375 n. 5. Accordingly, the qualified immunity
analysis applies equally to the free expression
and political affiliation claims of these three
deputies.
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TTT show the officer’s conduct violated a
constitutional [or statutory] right,’’ Saucier
v. Katz, 533 U.S. 194, 201, 121 S.Ct. 2151,
150 L.Ed.2d 272 (2001);  and second,
whether the right at issue ‘‘ ‘was clearly
established in the specific context of the
case—that is, [whether] it was clear to a
reasonable officer that the conduct in
which he allegedly engaged was unlawful
in the situation he confronted.’ ’’ Merchant
v. Bauer, 677 F.3d 656, 662 (4th Cir.)
(citation omitted), cert. denied, ––– U.S.
––––, 133 S.Ct. 789, 184 L.Ed.2d 582
(2012).  The ‘‘two inquiries TTT may be
assessed in either sequence.’’  Id. at 661–
62.

‘‘To be clearly established, a right must
be sufficiently clear ‘that every reasonable
official would [have understood] that what
he is doing violates that right.’  In other
words, ‘existing precedent must have
placed the statutory or constitutional ques-
tion beyond debate.’ ’’ Reichle v. Howards,
––– U.S. ––––, 132 S.Ct. 2088, 2093, 182
L.Ed.2d 985 (2012) (quoting Ashcroft v. al-
Kidd, 563 U.S. ––––, 131 S.Ct. 2074, 2078,
2083, 179 L.Ed.2d 1149 (2011)) (some in-
ternal quotation marks and citations omit-
ted).  The issue is ‘‘assessed in light of the
legal rules that were ‘clearly established’
at the time’’ of the disputed conduct.  Mes-
serschmidt v. Millender, ––– U.S. ––––,
132 S.Ct. 1235, 1245, 182 L.Ed.2d 47 (2012)
(citation and some internal quotation
marks omitted).  Accordingly, we must
consider the state of the law in December
2009, when Sheriff Roberts discharged
Carter, Dixon, and McCoy.

As to the first prong of the inquiry,
which evaluates the merits of the claim of
constitutional violation, the majority deter-
mines that, in the light most favorable to
plaintiffs, Sheriff Roberts improperly dis-
missed them.  In reaching that conclusion,
the majority engages in a careful analysis
of Jenkins v. Medford, 119 F.3d 1156 (4th
Cir.1997) (en banc), cert. denied, 522 U.S.

1090, 118 S.Ct. 881, 139 L.Ed.2d 869
(1998), and Knight v. Vernon, 214 F.3d 544
(4th Cir.2000).  In my view, these same
cases are dispositive as to the second
prong of the qualified immunity inquiry.
Jenkins and Knight clearly established
that the Elrod–Branti doctrine requires
consideration of a deputy’s actual job re-
sponsibilities, rather than the title of the
position.

The Supreme Court’s formulation of the
doctrine, of course, is paramount.  In El-
rod, a newly elected Democratic sheriff
discharged several Republican employees
of the Sheriff’s Office ‘‘solely because they
did not support and were not members of
the Democratic PartyTTTT’’ 427 U.S. at
350–51, 96 S.Ct. 2673.  One of the dis-
charged employees was ‘‘Chief Deputy of
the Process Division and supervised all
departments of the Sheriff’s Office’’ at a
certain location;  another employee was a
courthouse ‘‘bailiff and security guard’’;  a
third employee was a process server in the
office.  Id. On First Amendment grounds,
the employees sued in federal court to
enjoin their termination.  Three justices of
the Supreme Court, joined by two concur-
ring justices, held that the district court
should have granted the injunction.  See
id. at 373, 96 S.Ct. 2673.  The three-justice
plurality opined that ‘‘the practice of pa-
tronage dismissals is unconstitutional’’ be-
cause ‘‘any contribution of patronage dis-
missals to the democratic process does not
suffice to override their severe encroach-
ment on First Amendment freedoms.’’  Id.
at 373, 96 S.Ct. 2673.

The two concurring justices articulated
an exception to that general principle,
viewing the case as presenting only a ‘‘sin-
gle substantive question’’:  ‘‘whether a non-
policymaking, nonconfidential govern-
ment employee can be discharged or
threatened with discharge from a job that
he is satisfactorily performing upon the
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sole ground of his political beliefs.’’  Id. at
375, 96 S.Ct. 2673 (Stewart, J., concurring)
(emphasis added).2  The concurring jus-
tices ‘‘agree[d] with the plurality’’ that
such an employee could not be dismissed
on the basis of political affiliation.  Id.

Four years later, in Branti, supra, 445
U.S. 507, 100 S.Ct. 1287, a majority of the
Court reaffirmed Elrod ’s holding, in the
context of the imminent firing of two Re-
publican assistant public defenders by a
Democratic public defender.  See id. at
508–09, 100 S.Ct. 1287.  In so doing, the
Branti Court reformulated the Elrod con-
currence’s exception to the prohibition of
dismissals on the basis of political affilia-
tion for ‘‘policymaking’’ or ‘‘confidential’’
employees.  The Branti Court said:
‘‘[T]he ultimate inquiry is not whether the
label ‘policymaker’ or ‘confidential’ fits a
particular position;  rather, the question is
whether the hiring authority can demon-
strate that party affiliation is an appropri-
ate requirement for the effective perform-
ance of the public office involved.’’  Id. at
518, 100 S.Ct. 1287.  It concluded that the
assistant public defenders did not fall into
the exception to the general rule barring
termination on the basis of political affilia-
tion, even though, in some respects, they
were involved in policymaking or privy to
confidential information.  Id. at 519–20,
100 S.Ct. 1287.3

Consistent with Elrod and Branti, this
circuit’s case law has long required courts
to ‘‘ ‘examine the particular responsibilities
of the position’ ’’ to determine whether a

given public employee comes within the
exception to the rule against patronage
dismissals.  Maj. Op. at 375 (quoting Stott
v. Haworth, 916 F.2d 134, 142 (4th Cir.
1990)).  In Stott, the court articulated a
two-part test to guide the analysis.  The
first part requires examination of ‘‘ ‘wheth-
er the position at issue, no matter how
policy-influencing or confidential it may be,
relates to partisan political interests TTT

[or] concerns.’ ’’ Stott, 916 F.2d at 141 (ci-
tations and some internal quotation marks
omitted).  If the position does ‘‘ ‘involve
government decision-making on issues
where there is room for political disagree-
ment on goals or their implementation,’ ’’
the second ‘‘ ‘step is to examine the partic-
ular responsibilities of the position to de-
termine whether it resembles a policymak-
er, a privy to confidential information, a
communicator, or some other office holder
whose function is such that party affiliation
is an equally appropriate requirement.’ ’’
Id. at 141–42 (citation omitted).  The court
recognized political affiliation as an appro-
priate job requirement ‘‘ ‘when there is a
rational connection between shared ideolo-
gy and job performance.’ ’’ Id. at 142 (cita-
tion omitted).

This circuit’s Elrod–Branti case law has
continued to adhere to Stott ’s focus on the
job responsibilities of a given position. See,
e.g., Fields v. Prater, 566 F.3d 381, 386–87
(4th Cir.2009) (applying Stott analysis);
Nader v. Blair, 549 F.3d 953, 959–62 (4th
Cir.2008) (same).  Commenting on the test
endorsed by Stott, the court said in Jen-

2. Because the concurring justices’ votes were
necessary to the judgment, their more narrow
view stated the holding of the Court under the
‘‘narrowest grounds’’ doctrine of Marks v.
United States, 430 U.S. 188, 97 S.Ct. 990, 51
L.Ed.2d 260 (1977).

3. In two subsequent cases, the Supreme
Court extended the Elrod–Branti doctrine in
ways that are not germane to this case.  See
Rutan v. Republican Party of Illinois, 497 U.S.

62, 110 S.Ct. 2729, 111 L.Ed.2d 52 (1990)
(holding that Elrod–Branti doctrine also ap-
plies to ‘‘promotion, transfer, recall, and hir-
ing decisions’’);  O’Hare Truck Service, Inc. v.
City of Northlake, 518 U.S. 712, 116 S.Ct.
2353, 135 L.Ed.2d 874 (1996) (holding that
Elrod–Branti doctrine applies ‘‘where govern-
ment retaliates against a[n] [independent]
contractor, or a regular provider of services,
for the exercise of rights of political associa-
tion or the expression of political allegiance’’).
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kins, 119 F.3d at 1162:  ‘‘Our cases have
moved TTT to position-specific analyses.’’

The majority’s conclusion that, at the
relevant time, the law as to deputy sheriffs
was not clearly established is based largely
on its belief that Jenkins sent ‘‘very mixed
signals’’ as to the status of a sheriff’s
deputy under the Elrod–Branti doctrine.
Maj. Op. at 391.  Jenkins, which involved
the termination of ten North Carolina
sheriff’s deputies, contains instances in
which the court used broad language that,
according to the majority here, arguably
suggested that a Sheriff could terminate a
deputy for political reasons, without re-
gard to actual duties.  Id. But, the Jenkins
majority took pains to define the scope of
its holding and to resolve any ‘‘tension’’
created by its language.  Id. at 391–92.

The Jenkins majority stated that, ‘‘in
North Carolina, the office of deputy sheriff
is that of a policymaker, and TTT deputy
sheriffs are the alter ego of the sheriff
generally, for whose conduct he is liable,’’
and concluded from this ‘‘that such North
Carolina deputy sheriffs may be lawfully
terminated for political reasons under the
Elrod–Branti exception to prohibited polit-
ical terminations.’’  Jenkins, 119 F.3d at
1164.  The Jenkins majority also said:
‘‘We hold that newly elected or reelected
sheriffs may dismiss deputies either be-
cause of party affiliation or campaign ac-
tivity.’’  Id.

These statements cannot be read in iso-
lation, however.  The Jenkins majority
was engaged in overruling the court’s ear-
lier decision in Jones v. Dodson, 727 F.2d
1329 (4th Cir.1984), which had held that
deputy sheriffs could not be fired on the
basis of political affiliation, ‘‘no matter
what the size of the office, or the specific
position of power involved, or the custom-
ary intimacy of the associations within the
office, or the undoubted need for mutual
trust and confidence within any law en-
forcement agency.’’  Id. at 1338.  The Jen-

kins Court announced, 119 F.3d at 1164:
‘‘We disagree with Dodson to the extent it
suggests that no deputy sheriff can ever be
a policymaker.’’

The dissent in Jenkins maintained that
the majority ‘‘refus[ed] to engage in the
proper Elrod–Branti analysisTTTT’’ Id. at
1171 (Motz, J., dissenting).  Pointing to
the broad, categorical language employed
by the Jenkins majority, the dissent rea-
soned that the majority had found that ‘‘all
(more than 4,600 in 1988) North Carolina
deputy sheriffs are policymakers,’’ thereby
‘‘call[ing] into question whether the numer-
ous North Carolina state troopers (more
than 1,100 in 1988) and police officers
(more than 7,900 in 1988) are also ‘policy-
makers’ who can be dismissed at will by
each new political regime.’’  Id. (emphasis
in original).

In response, the Jenkins majority ex-
pressly rejected the dissent’s construction
of its holding, explaining that its holding
was ‘‘limit[ed]’’ to ‘‘those deputies actually
sworn to engage in law enforcement activ-
ities on behalf of the sheriff.’’  Id. at 1165
(emphasis added).  Further, the Jenkins
majority insisted that its holding ‘‘applies
only to those who meet the requirements
of the rule as we state it,’’ id. at 1165 n. 66,
and did ‘‘not extend to all 13,600 officers in
North Carolina, as the dissent suggests.’’
Id. It reasoned that the ‘‘deputies in the
instant case’’ fell within the Elrod–Branti
exception ‘‘[b]ecause’’ they were ‘‘law en-
forcement officers.’’  Id. at 1165 (emphasis
added).

Of import here, the Jenkins majority
directed that ‘‘the district courts are to
engage in a Stott-type analysis, examining
the specific position at issueTTTT’’ Id. at
1164 (emphasis added).  Moreover, the
Jenkins majority directly admonished
sheriffs within the Fourth Circuit, stating:
‘‘We issue this limitation to caution sher-
iffs that courts examine the job duties of
the position, and not merely the title, of
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those dismissed.’’  Id. at 1165 (emphasis
added).  This directive is particularly sa-
lient, given that qualified immunity is
predicated on the notion that ‘‘a reason-
ably competent public official should know
the law governing his conduct.’’  Harlow v.
Fitzgerald, 457 U.S. 800, 818–19, 102 S.Ct.
2727, 73 L.Ed.2d 396 (1982);  accord Tru-
lock v. Freeh, 275 F.3d 391, 400 (4th Cir.
2001), cert. denied, 537 U.S. 1045, 123 S.Ct.
621, 154 L.Ed.2d 517 (2002).

Notably, the majority here acknowl-
edges ‘‘the Jenkins majority’s specific re-
jection of the dissent’s characterization of
its analysis.’’  Maj. Op. at 393.  But, even
assuming that Jenkins left the state of
circuit precedent unclear as to the applica-
tion of the Elrod–Branti doctrine to depu-
ty sheriffs, the court’s subsequent decision
in Knight v. Vernon, supra, 214 F.3d 544,
laid to rest any ambiguity with respect to
sheriff’s deputies serving as jailers.

In Knight, the district court had relied
on Jenkins in granting summary judgment
to a sheriff who fired a jailer, based on the
district court’s conclusion that the role of a
jailer is similar to the role of a deputy.
See Knight v. Vernon, 23 F.Supp.2d 634,
646 (M.D.N.C.1998), rev’d in part, aff’d in
part on other grounds, 214 F.3d 544 (4th
Cir.2000).  This court disagreed, thereby
clarifying any possible confusion as to the
proper construction of Jenkins.

The court expressly held that ‘‘a sheriff
cannot insist on political loyalty as a job
requirement for a county jailerTTTT’’ 214
F.3d at 548.  It reasoned that ‘‘political
allegiance to [the sheriff] was not an ap-
propriate requirement for the performance
of [the] job [of] jailer,’’ id. at 550, and this
would be so even if the jailer had taken the
oath of a deputy sheriff.  Id. at 551.4  In

its analysis, the majority reiterated that
the ‘‘central message of Jenkins is that the
specific duties of the public employee’s
position govern whether political allegiance
to her employer is an appropriate job re-
quirement.’’  Id. at 549 (emphasis added).

Focusing on the particular job duties of
a jailer, the Knight majority emphasized
the ‘‘circumscribed,’’ ‘‘routine,’’ and ‘‘limit-
ed’’ responsibilities of the position, in con-
trast to those of a sheriff’s deputy with
‘‘the general power of arrest.’’  Id. at 550.
It noted that ‘‘exercising the power of ar-
rest is not one of the job duties of a jailer.
Her duties are simply to supervise and
care for inmates in the county jail.’’  Id.
The Knight majority also observed:  ‘‘Ms.
Knight was not out in the county engaging
in law enforcement activities on behalf of
the sheriff.  She was not a confidant of the
sheriff, and she did not advise him on
policy matters.  Nor was she involved in
communicating the sheriff’s policies or po-
sitions to the public.’’  Id.

In its analysis of the merits, the majori-
ty here acknowledges that the job duties of
Carter, McCoy, and Dixon were ‘‘essential-
ly identical to those of the plaintiff in
Knight v. Vernon.’’  Maj. Op. at 377–78.
It goes on to say, in the context of their
termination, that ‘‘the near identity be-
tween the duties of the deputy plaintiffs in
this case and Knight’s duties warrants the
same result here.’’  Id. at 378.  I readily
agree with the majority that there is no
cognizable distinction for purposes of the
Elrod–Branti doctrine between the jailer
in Knight and the jailers in this case.  As I
see it, that should end the qualified immu-
nity inquiry.

To be sure, the jailers here were sworn
deputy sheriffs.  But, they did not exercise

4. According to the Knight majority, the record
was clear that Knight never took a law en-
forcement officer’s oath.  Knight, 214 F.3d at
546.  The dissent disagreed.  See id. at 555
(Widener, J., dissenting).  But, of significance

here, the majority determined, in the alterna-
tive, that ‘‘even if Ms. Knight did take such an
oath, it would not change our decision.’’  Id.
at 551 (majority).
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law enforcement responsibilities (or, at
least, have raised a genuine factual dispute
as to whether they did). The district court
asserted that, because the ‘‘officers in this
case were sworn, uniformed deputies,’’
they had ‘‘the power of arrest.’’  Bland v.
Roberts, 857 F.Supp.2d 599, 609 (E.D.Va.
2012).  But, as the majority observes, see
Maj. Op. at 379, the deputies here could
not lawfully exercise the arrest power, ex-
cept in extraordinary circumstances, be-
cause they had been trained as jailers
rather than as law enforcement officers,
and the arrest power was not an apprecia-
ble aspect of their duties.  Indeed, the
undisputed record evidence is that no dep-
uty in the Sheriff’s Department had made
an arrest in the preceding sixteen years.

Moreover, as the majority points out,
the record is clear that, although the jail-
ers in this case took an oath, they did not
take a law enforcement officer’s oath.  See
Maj. Op. at 378–79.  This renders the find-
ing of qualified immunity weaker still, be-
cause the Knight Court concluded that
even a jailer who does take a law enforce-
ment officer’s oath cannot be discharged
on the basis of political affiliation.  See
Knight, 214 F.3d at 551.

In contrasting the role of a ‘‘jailer’’ with
that of a ‘‘deputy sheriff, who may be fired
for his political affiliation,’’ id. at 550, the
Knight Court was referring to the type of
deputy discussed ‘‘in Jenkins ’’:  a deputy
who ‘‘is a sworn law enforcement officer’’
and who ‘‘has the general power of arrest,
a power that may be exercised in North
Carolina [and Virginia] only by an officer
who receives extensive training in the en-

forcement of criminal law.’’  Id. A reason-
able sheriff reading Knight would realize
that such a description of a ‘‘deputy’’ did
not encompass Carter, McCoy, and Dixon,
who served as jailers, and would have
heeded the court’s warning in both Knight
and Jenkins that ‘‘ ‘courts examine the job
duties of the position, and not merely the
title, of those dismissed.’ ’’ Knight, 214
F.3d at 549 (quoting Jenkins, 119 F.3d at
1165) (emphasis in Knight ).

In support of its view that the pertinent
law was not clearly established when plain-
tiffs were discharged in December 2009,
the majority places unwarranted emphasis
on Pike v. Osborne, 301 F.3d 182 (4th
Cir.2002).  In that case, the court held that
a sheriff was entitled to qualified immunity
in connection with the termination in 1999
(i.e., before Knight was decided) of two
dispatchers, based on their political affilia-
tion.  In a concurrence, one member of the
panel concluded that the law was not clear-
ly established ‘‘on the point of whether
sheriffs in Virginia can lawfully terminate
for political affiliation reasons dispatchers
with privity to confidential information.’’
Pike, 301 F.3d at 186 (Hamilton, J., con-
curring) (emphasis added).5  The concur-
rence prefaced its discussion of the sher-
iff’s entitlement to qualified immunity with
a statement upon which the majority here
relies:  the ‘‘law in this circuit is clear that
sheriffs in Virginia have the right to law-
fully terminate their deputies for political
affiliation reasons.’’  Id. at 186 (citing Jen-
kins ).

But, this assertion was clearly dicta, be-
cause Pike did not involve sheriff’s depu-
ties.6  And, privity to confidential informa-

5. The opinion, although labeled a concur-
rence, was joined by one of the other two
judges on the panel.

6. ‘‘Dictum is ‘statement in a judicial opinion
that could have been deleted without seriously
impairing the analytical foundations of the
holding—that, being peripheral, may not have

received the full and careful consideration of
the court that uttered it.’ ’’ Pittston Co. v.
United States, 199 F.3d 694, 703 (4th Cir.
1999) (citation omitted);  accord New Cingular
Wireless PCS, LLC v. Finley, 674 F.3d 225,
241 (4th Cir.2012).
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tion, upon which Pike ’s holding turned, is
not at issue here.  The majority acknowl-
edges that the Pike concurrence over-
stated the holding of Jenkins.  Maj. Op. at
393.  As of December 2009, Jenkins, as
well as Stott and Knight, were part of the
clearly established law of this circuit.  In
my view, it sets a troubling precedent if
this circuit’s clearly established law can be
undone by dicta.

Stott emphasized the importance of ana-
lyzing job duties in cases such as this one.
Speaking en banc, the Jenkins Court ex-
pressly admonished sheriffs that ‘‘courts
examine the job duties of the position, and
not merely the title, of those dismissed.’’
Jenkins, 119 F.3d at 1165 (emphasis add-
ed).  And, Knight reinforced that point,
characterizing it as the ‘‘central message
of Jenkins.’’  Knight, 214 F.3d at 549.
Knight also made clear that a sheriff may
not terminate a jailer for political reasons,
even if the jailer took an oath as a law
enforcement officer.  See Knight, 214 F.3d
at 551.  Pike did not alter any of this.

The salient facts of this case are so close
to the facts in Knight that any reasonable
sheriff would have predicted that both
cases would yield the same result.  To the
extent that there is any distinction be-
tween Knight and this case, it concerns
only the title of the positions held by the
employees.  Yet, it was clearly established
that the title itself is of no legal signifi-
cance.  Therefore, Sheriff Roberts should
have known that he could not discharge his
jailers on the basis of their political affilia-
tion.

The majority is correct in stating that,
in considering whether the law was clearly
established for purposes of qualified immu-
nity, we look to the perspective of a lay-
person, not a lawyer.  See Maj. Op. at
393–94.  And, as the Supreme Court rec-
ognized in Hope v. Pelzer, 536 U.S. 730,
739, 122 S.Ct. 2508, 153 L.Ed.2d 666
(2002), the ‘‘contours’’ of the constitutional

right ‘‘ ‘must be sufficiently clear [so] that
a reasonable official would understand that
what he is doing violates that right.’ ’’ (Ci-
tation omitted).  Yet, the Supreme Court
also underscored that the ‘‘very action in
question’’ need not have ‘‘ ‘previously been
held unlawful’ ’’ if, ‘‘in the light of pre-
existing law the unlawfulness [is] appar-
ent.’’  Id. (citations omitted).  See also
Wilson v. Kittoe, 337 F.3d 392, 403 (4th
Cir.2003) (qualified immunity may be de-
nied even in the absence of ‘‘ ‘a case hold-
ing the defendant’s identical conduct to be
unlawfulTTTT’ ’’) (citation omitted).

‘‘Qualified immunity extends to protect
officials ‘who commit constitutional viola-
tions but who, in light of clearly estab-
lished law, could reasonably believe that
their actions were lawful.’ ’’ Williams v.
Ozmint, 716 F.3d 801, 805 (4th Cir.2013)
(quoting Henry v. Purnell, 652 F.3d 524,
531 (4th Cir.) (en banc), cert. denied, –––
U.S. ––––, 132 S.Ct. 781, 181 L.Ed.2d 488
(2011));  accord Durham v. Horner, 690
F.3d 183, 188 (4th Cir.2012).  It is intend-
ed to ‘‘protect[ ] public officials from ‘bad
guesses in gray areas.’ ’’ Durham, 690
F.3d at 190 (quoting Maciariello v. Sum-
ner, 973 F.2d 295, 298 (4th Cir.1992), cert.
denied, 506 U.S. 1080, 113 S.Ct. 1048, 122
L.Ed.2d 356 (1993)).  There were no gray
areas here.

In 1997, this court delivered an unequiv-
ocally clear message to lay sheriffs.  Di-
rectly addressing sheriffs, the Jenkins
Court announced:  ‘‘We TTT caution sher-
iffs that courts examine the job duties of
the position, and not merely the title, of
those dismissed.’’ Jenkins, 119 F.3d at
1165.  Any person capable of serving as a
sheriff surely would have understood that
directive, which was subsequently reiterat-
ed in Knight, and would have grasped
what all the members of this panel agree
was ‘‘the law TTT in December 2009 re-
garding the legality of a sheriff firing a



402 730 FEDERAL REPORTER, 3d SERIES

deputy for political reasons.’’  Maj. Op. at
393.7

In sum, Sheriff Roberts’ dismissal of
Carter, McCoy, and Dixon on the basis of
their political allegiance, if ultimately prov-
en, cannot be excused on the basis of
qualified immunity.  Therefore, I respect-
fully dissent from the portion of the major-
ity opinion that upholds the finding of
qualified immunity for Sheriff Roberts
with respect to the First Amendment
claims lodged by Carter, McCoy, and Dix-
on.

,
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ON REQUEST FOR POLL ON
REHEARING EN BANC

PER CURIAM:

The court having polled at the request of
a member of the court (see Internal Oper-
ating Procedure accompanying 5TH CIR. R.
35, ‘‘Requesting a Poll on Court’s Own
Motion’’), and a majority of the judges who
are in regular active service and not dis-
qualified not having voted in favor (see

7. The majority has correctly disregarded
Sheriff Roberts’ subjective understanding of
the law in applying the objective analysis
called for by the qualified immunity doctrine.
See Maj. Op. at 394 n. 22. It is worth noting,
however, that there is no indication that Sher-
iff Roberts was laboring under a misappre-
hension of the law.  At his deposition, Rob-
erts stated that he did not believe he was

entitled to fire the plaintiffs ‘‘for political rea-
sons.’’  JA 96.  Instead, Roberts disputed
plaintiffs’ claim that he fired them for politi-
cal reasons.  As the court unanimously con-
cludes, see Maj. Op. at 380–83, there are
genuine disputes of material fact as to the
basis for Roberts’ termination of Carter,
McCoy, and Dixon.
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General Business Law - Article 11 Employment Agencies 
 

§ 170.  Application of article.   

 

This article shall apply to all employment agencies in the state. 

 

§ 171. Definitions.  

 

Whenever used in this article: 

 

1.  "Commissioner" means the industrial commissioner of the state of New York, except that in the 

application of this article to the city of New York the term "commissioner" means the 

commissioner of consumer affairs of such city. 

 

2. a. "Employment agency" means any person (as hereinafter defined) who, for a fee, procures or 

attempts to procure: 

 

 (1)  Employment or engagements for persons seeking employment or engagements, or 

 

 (2)  Employees for employers seeking the services of employees. 

 

 b. "Employment agency" shall  include  any  person  engaged  in  the practice  of  law  who  

regularly  and  as part of a pattern of conduct, directly or indirectly, recruits, supplies, or  attempts  

or  offers  to recruit  or  supply,  an  employee  who  resides outside the continental United States 

(as defined in section one hundred eighty-four-a of  this article)  for  employment  in  this  state  

and  who  receives  a fee in connection with the arrangement for the admission into this  country  

of such workers for employment. 

 c. "Employment agency” shall include any person who, for a fee, renders vocational guidance 

or counselling services and who directly or indirectly: 

 

 (1)  Procures or attempts to procure or represents that he can procure employment or 

engagements for persons seeking employment or engagements; 

 

     (2) Represents that he has access, or has the capacity to gain access, to jobs not otherwise 

available to those not purchasing his services; or 

     

 (3) Provides information or service of any kind purporting to promote, lead to or result in 

employment for the applicant with any employer other than himself. 

      

 d. "Employment agency" shall include any nurses' registry and any theatrical employment 

agency (as hereinafter defined). 

      

 e. "Employment agency" shall not include:  

(1) any  employment  bureau conducted by a duly incorporated bar association, 

hospital, association of registered professional nurses, registered medical institution, or by a duly 

incorporated association or society of professional engineers, or by a duly incorporated 

association or society of land surveyors, or by a duly incorporated association or society of 

registered  architects;  (2) any  speakers'  bureau  as defined in subdivision eleven hereof; (3) any 

organization operated by or under the exclusive control of a bonafide nonprofit educational,  
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religious, charitable or eleemosynary institution; (4) any person, firm, corporation or  organization  

defined and  regulated  by  sections  one hundred ninety-one through one hundred ninety-three of 

this chapter. 

     

3. "Fee" means anything of value, including any money or other valuable consideration  charged,  

collected, received, paid or promised for any service, or act rendered or to  be  rendered  by  an  

employment agency,  including  but  not limited to money received by such agency or its emigrant 

agent which  is  more  than  the  amount  paid  by  it  for transportation,  transfer  of baggage, or 

board and lodging on behalf of any applicant for employment. 

 

4. "Agency manager" means the person designated by the applicant for a license who is 

responsible for the direction and operation of the placement activities of the agency at the 

premises covered by the license. 

 

5. "Placement employee" shall mean any agency manager, director, counsellor, interviewer, or 

any other person employed by an employment agency who spends a substantial part of his time 

interviewing, counselling or conferring with job applicants or employers for the purpose of placing 

or procuring job applicants, but shall not include employees of an employment agency who are 

primarily engaged in clerical occupations. 

 

6.  "Nurses'  registry" means any employment agency, bureau, office or other  place  which  

procures  or  attempts  to  procure  employment  or engagements   for  nurses  licensed  pursuant  

to  article  one  hundred thirty-nine of the education law as a registered professional  nurse  or 

licensed practical nurse. 

 

7.  "Person" means any individual, company, society, association, corporation, manager, 

contractor, subcontractor, partnership, bureau, agency, service, office or the agent or employee of 

the foregoing. 

 

8.  "Theatrical employment  agency" means any person (as defined in subdivision seven of this 

section) who procures or attempts  to  procure employment or engagements for an artist, but such 

term does not include the business of managing entertainments, exhibitions or performances, or 

the artists or attractions constituting the same,  where  such  business only incidentally involves 

the seeking of employment therefor. 

  

8-a.  "Artist" shall mean actors and actresses rendering services on the legitimate stage and in the 

production of motion pictures, radio artists, musical artists, musical organizations, directors of 

legitimate stage, motion picture and radio productions, musical directors, writers, 

cinematographers, composers, lyricists, arrangers, models, and other artists and persons 

rendering professional services in motion picture, theatrical, radio, television and other 

entertainment enterprises. 

  

9.  "Theatrical engagement" means any engagement or employment of an artist. 

 

10. "Emigrant agent" shall mean any person, on behalf of an employment agency who, for a fee, 

procures or attempts to  procure employment  for persons outside  the state or outside the 

continental United States seeking such employment, or employees from outside the state or 

outside the continental United States for employers seeking the services of such employees. 
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11. "Speakers' bureau" means any person whose principal business is to provide lecture  

business management and promotional services on behalf of lecturers or speakers  and  procures 

on behalf of a lecturer or speaker,  speaking engagements to appear in lecture programs 

established by an individual  or  institutional  sponsor  and  who  charges  a  fee, directly or 

indirectly, to such lecturer or speaker. 

Whenever used in this article words in the singular shall include the plural. 

 

§ 172.  License required.  

 

No person shall open, keep, maintain, own, operate or carry on any employment agency unless 

such person shall have first procured a license therefor as provided in this article. Such license 

shall be issued by the commissioner of labor, except that if the employment agency is to be 

conducted in the city of New York such license shall be issued by the commissioner of consumer 

affairs of such city. Such license shall be posted in a conspicuous place in said agency. 

 

§ 173.  Application for license.  

 

1. An application for such license shall be  made  to  the  commissioner  of  labor,  except  that  if  

the employment agency is to be conducted in the city of New York the application for such license  

shall  be  made  to  the  commissioner  of consumer affairs of such city. If the employment agency 

is owned by an individual such application shall be made by such individual; if it is owned by a 

partnership such application shall be made by all partners; if it is owned by an association or 

society, such application shall be made by the president and treasurer thereof, by whatever  title 

designated; if it is owned by a corporation, such application  shall  be made  by  all  its  officers  

and,  if  the  stock of the corporation is publicly traded, by all stockholders holding ten percent or 

more of  the stock  of such corporation.  A conformed or photostatic copy of the minutes showing 

the election of such officers shall be attached to such application.  

 

If the applicant will conduct business under a trade name or if the applicant is a partnership, the 

application for a license shall be accompanied by a copy of the trade name or partnership 

certificate duly certified by the clerk of the county in whose office said certificate is filed. Such 

trade name shall not be similar or identical to that of any existing licensed agency. 

 

2.  a. Such application shall be written and in the form prescribed by the commissioner and shall 

state truthfully the name and address of the applicant;  the name under  which  the employment  

agency  is  to  be conducted; the street and number of the  building  or  place  where  the 

business  is  to be conducted; the business or occupations engaged in by the applicant 

theretofore; the name and address of  the  individual  who will  be  responsible  for  the direction 

and operation of the placement activities of the agency, whether such individual be  the applicant 

or another; the length of time such individual has spent as a placement employee; a description  

of  the  duties  of  such  individual  when so engaged;  the  name  and  present address of the last 

employer to employ such individual as a placement employee; and such other  information as 

may be  prescribed  by  the commissioner. If such individual is not the applicant, the application 

for a license shall be accompanied by an application for an agency manager permit by the 

individual who will be responsible for the direction and operation of the placement activities of the 

agency. An application for an agency manager permit shall be on such form as prescribed by the 

commissioner. 

 

    b. The application for a license shall be accompanied by samples or accurate facsimiles of  



6 
 

 

 

each and every form which the applicant for a license will require applicants for employment to 

execute, and such forms must be approved by the commissioner before a license may be issued. 

The commissioner shall approve any such forms which fairly and clearly represent contractual 

terms and conditions between the proposed employment agency and applicants for employment, 

such as are permitted by this article. The commissioner shall make all forms required pursuant to 

this article available to employment agencies in languages other than English, including any other 

language that the commissioner determines, in his or her discretion, based on the size of the New 

York population that speaks each language and any other factor that the commissioner deems 

relevant. An employment agency shall not be penalized for errors or omissions in the non-English 

portions of any forms provided by the commissioner. 

    

    c. If the applicant for a license intends to recruit persons who reside in a state outside this state 

for employment as domestic or household employees, or to recruit persons from outside the 

continental United States for domestic or household employment, or is to provide or arrange for 

lodging of applicants for employment or other persons doing business with the agency, he shall so 

state in the application for a license, and give the address where such lodging will be provided.  

Such application shall be accompanied by the statements of at least two reputable residents of 

the state, subscribed and affirmed by such residents as true under the penalties of perjury, except 

that where the agency is to be conducted in New York city, the statements shall be of at least two 

reputable persons who reside or do business in such city, to the effect that the applicant is a 

person of good moral character. 

 

§ 174.  Procedure upon application; grant of license.    

 

    1. Upon the receipt of an application for a license, the commissioner shall cause the  name  

and  address  of  the  applicant,  the  name  under which the employment agency is to be 

conducted, and the street and number of the place where the agency is to be  conducted,  to be 

posted on the commissioner's website, as well as in a conspicuous place in his  public office.  

Such agency shall be used exclusively as an employment agency and for no other purpose, 

except as hereinafter provided.  The commissioner shall investigate or cause to be investigated 

the character and responsibility of the applicant and agency manager and shall examine or cause 

to be examined the premises designated in such application as the place in which it is proposed 

to conduct such agency. 

    The commissioner shall require all applicants for licenses and agency managers to be 

fingerprinted. Such fingerprints shall be submitted to the division of criminal justice services for a 

state criminal history record check, as defined in subdivision one of section three thousand thirty-

five of the education law, and may be submitted to the federal bureau of investigation for a 

national criminal history record check. The criminal history information, if any, received by the 

commissioner shall be considered in accordance  with  the  provisions of article twenty-three-A of 

the correction law and subdivisions fifteen and sixteen  of  section  two  hundred  ninety-six  of  

the executive law. A reasonable  time  before  making  a  determination  on  the  application 

pursuant  to  this  subdivision,  the  commissioner  shall  provide  the applicant with a copy of the 

applicant's criminal  history  information, if  any.  Where such criminal history information is 

provided, the commissioner shall also provide a copy of article twenty-three-A of the correction 

law, and inform such applicant of his or her right to seek correction of any incorrect information 

contained in such criminal history information pursuant to the regulations and procedures 

established by the division of criminal justice services. 

    2. Any person may file, within one week after such application is so posted, a written protest  

against the issuance of such license. Such protest shall be in writing and signed by the person  
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filing the same or his authorized agent or attorney, and shall state reasons why the said license  

should not be granted. Upon the filing of such protest the commissioner  shall  appoint  a  time  

and place for the hearing of such application, and shall give at least five days' notice of such time 

and place to the applicant and the  person  filing  such  protest.  The commissioner may 

administer oaths, subpoena witnesses and take testimony in respect to the matters contained in 

such application and protests or complaints of any character for violation of this article, and may 

receive evidence in the form of affidavits pertaining to such matters. If it shall appear upon such 

hearing or from the inspection, examination or  investigation  made by the commissioner that the 

applicant or agency manager is not a person of good character or responsibility; or that  he or the 

agency manager has not had at least two years’ experience as a placement employee, vocational 

counsellor or in related  activities, or other satisfactory business experience which similarly tend to 

establish the  competence  of  such individual to direct and operate the placement activities of the 

agency; or that the place where such agency is to be conducted  is  not  a suitable place therefor; 

or that the applicant has not complied with the provisions of this article; the  said  application shall  

be  denied  and  a license shall not be granted. Each application should be granted or refused 

within thirty days from the date of its filing. 

    3. Any license heretofore issued shall run to the first Tuesday of May next following the date 

thereof and no later, unless sooner revoked by the commissioner. On and after May first, nineteen 

hundred seventy-six, licenses  shall  run  to  May  first,  nineteen  hundred  seventy-eight; 

thereafter to May first of every second year. A separate license shall be required for each branch 

of any agency. 

    4. No license shall be granted to a person to conduct the business of an employment agency in 

rooms used for living purposes or where boarders or lodgers are kept or where meals are served 

or where persons sleep or in connection with a building or premises where intoxicating liquors are 

sold to be consumed on the premises, excepting cafes and restaurants in office buildings. No 

license shall be granted to a person to conduct the business of an employment agency where the 

name of the employment agency directly  or indirectly expresses or connotes any limitation, 

specification or discrimination as  to  race, creed, color, age, sex, national origin, disability or 

marital status, and the lack of intent on the part of the applicant for the license to make any  such  

limitation, specification or discrimination shall be immaterial, except that any presently licensed 

employment agency bearing a name which directly or indirectly expresses or connotes any such 

limitation, specification o discrimination may continue to use its present name and may have its 

license renewed using its present name, provided that it display under such name, wherever it 

appears, a statement to the effect that its services are rendered   without limitation, specification 

or discrimination as to race, creed, color, age, sex, national  origin, disability or marital status. 

 

§ 175.  Form and contents of license.  

 

    1. Every license shall contain the name of the person licensed, a designation of the city, town 

or village, street and number of the place in which the person licensed is authorized to carry on 

the said employment agency, and the number and date of such license.  If the licensee is a 

corporation, the license shall be issued in the name of the corporation and the names of the 

president and treasurer individually and as officers.  All other officers of the corporation and all 

stockholders of a corporation whose stock is not publicly traded holding ten percent or more of the 

stock of such corporation shall be deemed licensees. 

    2.  It shall be the duty of the licensee to notify promptly the commissioner of any changes of the 

persons licensed or deemed to be licensees, and of any material change in the ownership or 

operation of the agency. 
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§ 176.  Assignment or transfer of license; change of location; additional locations.  

 

A license granted as provided in this article shall not be valid for any person other than the person 

to whom it is issued or any place other than that designated in the license and shall not be 

assigned or transferred without the consent of the commissioner. Applications for such consent 

shall be made in the same manner as an application for a license, and all the provisions of 

sections one hundred seventy-three and one hundred seventy-four shall apply to applications for 

such consent.  The location of an employment agency shall not be changed without the consent 

of the commissioner, and such change of location shall be indorsed upon the license. A person 

who has obtained an employment agency license in accordance with the provisions of this article, 

may apply for an additional license to conduct an additional employment agency, in accordance 

with the provisions of section one hundred seventy-three. The manner of application, and the 

conditions and terms applicable to the issuance of such license shall be the same as for an initial 

or original license except that the said license shall not extend beyond the termination date of the 

original license.   An additional bond shall be furnished to the commissioner issuing the additional 

license, and the terms of said bond shall be such as to make it payable as well to the people of 

the state of New York or of the city of New York, as the case may be. 

 

§ 177.  Bonds and license fees.  

 

   1. Every person licensed under the provisions of this article to carry on the business of an 

employment agency shall pay to the commissioner a license fee in accordance with the following 

schedule before such license is issued.  The minimum fee for said license shall be five hundred 

dollars, and for an agency operating with more than four placement employees, seven hundred 

dollars, provided, however, that if the license is to run less than one year, the fee shall be two 

hundred fifty dollars and three hundred fifty dollars respectively, and if the license is to run less 

than six months, the fee shall be one hundred twenty-five dollars and one hundred seventy-five 

dollars respectively.  For the purpose of determining the license fee which an employment agency 

shall pay, the applicant for such license shall state in his application to the commissioner the  

average number  of  placement  employees  employed by the applicant's employment agency 

during the preceding calendar year; or, in the event that the applicant  has  not  previously 

conducted an employment agency under the provisions of this article, he or she shall state the 

average number of placement employees which he or she reasonably expects will be employed 

by the employment agency during the calendar year in which the license is issued. If the 

application for a license is denied or withdrawn, one-half of the license fee provided herein shall 

be returned to the applicant.  He or she shall also deposit before such license is issued, with the 

commissioner, a bond in the penal sum of five thousand dollars with two or more sureties or a 

duly authorized surety company, to be approved by the commissioner, provided, however, that if 

the applicant will engage in the recruitment of domestic or household employees from outside the 

continental United States, or will conduct a modeling agency the bond shall be in the penal sum of 

ten thousand dollars. 

    2. The bond executed as provided in subdivision one of this section shall be payable to the 

people of the state of New York or of the city of New York, as the case may be,  and  shall  be  

conditioned  that  the person applying for the license will comply with this article, and shall pay all 

damages occasioned to any person by reason of any misstatement, misrepresentation, fraud or 

deceit, or any unlawful act or omission  of any licensed person,  his agents or employees, while 

acting within the scope of their employment, made, committed or omitted  in  the  business  

conducted under such license, or caused by any other violation of this article in carrying on the 

business for which such license is granted. The bond also shall be conditioned that the person  
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applying for the license shall pay the commissioner all fines imposed pursuant to section one 

hundred eighty-nine of this article. 

    3.  If at any time the surety or sureties become financially irresponsible in the judgment of   

the commissioner or insolvent the licensed person shall, upon notice from the commissioner, file a 

new bond, subject to the provisions of this section. The failure to file a new bond, within ten days 

after such notice, in the discretion of the commissioner, shall operate as a revocation of such 

license and the license shall be thereupon returned to the commissioner. 

 

§ 178.  Action on bond.   

All claims or suits brought in any court against any licensed person may be brought in the  name  

of the person damaged  upon  the bond deposited by such licensed person as provided in section 

one hundred seventy-seven and may be transferred and assigned as other claims for damages in 

civil suits. The amount of damages claimed by plaintiff, and not the penalty named in the bond, 

shall determine the jurisdiction   of the court in which the action is brought.  The commissioner 

may institute a suit against the bond on behalf of any person damaged.  Where such licensed 

person has departed from the state with intent to defraud his creditors or to avoid the service of a 

summons in an action brought under this section, service shall be made upon the surety in the 

manner provided for service of a summons. A copy of such summons shall be mailed to the last 

known post office address of the residence of the licensed person and the place where he 

conducted such employment agency, as shown by the records of the commissioner. 

 

§ 179. Registers and other records to be kept.  

It shall be the duty of every licensed person to keep a register, approved by the commissioner, in 

which shall be entered, in the English language, the date of the application for employment, the 

date the applicant started work and the name and address of every applicant from whom a fee or 

deposit is charged, the amount of the fee or deposit and the service for which it is received or 

charged. Such licensed person shall also enter in same or in a separate register, approved by the 

commissioner, in the English language, the name and address of every employer from whom a 

fee is received or charged or to whom the licensed person refers an applicant who has paid or is 

charged a fee, the date of such employer's request or assent that applicants be furnished, the 

kind of position for which applicants are requested, the names of the applicants sent from whom a 

fee or deposit is received or charged with the designation of the one employed, the amount of the 

fee or deposit charged, and the rate of salary or wages agreed upon. It shall also be the duty of 

every licensed person to keep complete and accurate written records in the English language of 

all receipts and income received or derived directly from the operation of his employment agency, 

and to keep records concerning job orders. No such licensed person, his agent or employees, 

shall make any false entry in such records. It shall be the duty of every licensed person to 

communicate orally or in writing with at least one of the persons mentioned as references for 

every applicant for work in private families, or employed in a fiduciary capacity, and the result of 

such investigation shall be kept on file in such agency for a period of at three years. Every register 

and all records kept pursuant to the requirements of this article shall be retained on the premises 

of the agency concerned for three years following the date on which the last entry thereon was 

made. 

 

§ 181. Contracts, statements of terms and conditions, and receipts.  

It shall be the duty of every employment agency to give to each applicant for employment: 

    1. A true copy of every contract executed between such agency and such applicant, which shall  

have printed on it or attached to it a statement setting forth in a clear and concise manner the 

provisions of sections one hundred eighty-five and one hundred eighty-six of this article. 
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    2. For class "C" theatrical employment:  

 (a) Such contract in blank shall be first approved by the commissioner and his/her determination 

shall be reviewable by certiorari. Each contract shall include the gross commission or fees to be 

paid by the artist to the theatrical employment agency consistent with Section 185 of the General 

Business Law attached hereto.  Each such contract shall also include the name, address, phone 

number and license number of the theatrical employment agency in addition to the name of the 

artist, the type of services covered by the contract, and all terms and conditions associated with 

the payment of such commission or fees. The theatrical employment agency shall keep on file a 

copy of each contract entered into with an artist and provide a copy of each contract to the artist. 

    (b) Separate from the contract, the agency shall provide to the artist, at the time of each 

audition or interview for specific employment, information as to the name and address of the 

person to whom the artist is to apply for such employment, the service to be performed, the 

anticipated rate of compensation, where such compensation is known prior to the audition or 

interview, and any other material terms and conditions of such employment that are known by the 

agency prior to the audition or interview. Such information may be provided by electronic 

communication. 

  3. For all other employment, including class  "A"  and "A-1" employment,  each  contract  shall  

include,  but not be limited to, the following:  information as to the name and address of the 

person to whom the applicant is to apply for such employment, the  name,  the  address, the  

mailing address, and the  telephone  number of the employer; the address or addresses of 

employment, the kind of service to be performed; the anticipated rate of wages or compensation; 

the anticipated hours  of work per day and number of days to be worked per week; the agency's 

fee for the applicant based on such anticipated wages or  compensation;  any provision  to  the  

employee,  and  costs associated with that provision including housing, health insurance, 

healthcare,  sick  leave,  holidays and  retirement  benefits;  whether  such  employment  is  

permanent  or temporary, the anticipated period of employment, the name and address of the 

person authorizing the hiring of such applicant;  and  the  cost  of transportation if the services are 

required outside of the city, town or village  where  such  agency  is  located. If the job is a 

conditionally fee-paid job, the conditions under which the applicant will be required to pay a fee 

shall be clearly set forth in a separate agreement in ten-point type signed by the job applicant. 

    4. (a) This paragraph shall apply to all classes of employment except for class "C" theatrical 

employment. The employment agency shall provide to each applicant, a separate document 

accompanying each contract summarizing the terms and conditions of the contract.  This 

document shall be entitled "terms and conditions" and shall include the language that the 

document is not a contract and that such document is not legally binding. The terms and 

conditions shall be provided in plain and commonly understood terms and language which shall 

aid the job applicant in understanding the transaction and such document shall limit the use of 

technical terms whenever possible. 

     (b)  The terms and conditions shall conform to any templates established by the commissioner 

and be made available to employment agencies in such manner as determined by the 

commissioner. In developing such templates, the commissioner shall afford the public an 

opportunity to submit comments on such templates. 

    (c) The commissioner may promulgate rules and regulations necessary to carry out the 

provisions of this section. 

    (d)  An employment agency shall not be penalized for errors or omissions in the non-English 

portions of any templates provided by the commissioner. 

 5.  A receipt for any fee, deposit, consideration, or payment which such agency receives from 

such applicant, which shall have printed or written on it the name of the applicant, the name and 
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address of the employment agency, the date and amount of such fee, deposit, consideration or 

payment or portion thereof for which the receipt is given, the purpose for which it was paid, and 

the signature of the person receiving such payment. If the applicant for employment has been 

recruited from outside the state for domestic or household employment the receipt shall have 

printed on it, or attached to it, a copy of section one hundred eighty-four of this article. Except as 

provided for class “C” theatrical employment, the receipt shall also include, immediately above the 

place for signature of the person receiving payment, set off in a box and printed in bold capital 

letters, the following statement:  "An employment agency may not charge you, the job applicant, a 

fee before referring you to a job that you accept. If you pay a fee before accepting a job or pay a 

fee that otherwise violates the law, you may demand a refund, which shall be repaid within seven 

days". For class “C” employment such receipt shall state: “A theatrical employment agency may 

not charge you, the artist, a fee before referring you to a job that you accept. A theatrical 

employment agency may charge you, the artist, a fee after an agency represents you in the 

negotiation or renegotiation of an original or pre-existing employment contract. If you pay a fee 

that otherwise violates the law, you may demand a refund, which shall be repaid within seven 

days." 

6. The completed original or duplicate-original copy of each such contract, statement of terms and 

conditions, receipts, and any other documents given to the applicant shall be retained by every 

employment agency for three years following the date on which the contract is executed or the 

payment is made, and shall be made available for inspection by the commissioner or his or 

her duly authorized agent or inspector, upon his or her request. Notwithstanding the other 

provisions of such contracts, the monetary consideration to be paid by the applicant shall not 

exceed the fee ceiling provided in subdivision eight of section one hundred eighty-five of this 

article. 

§ 182.  Cards to be furnished nurses; registry records.  

A nurses' registry shall send out to practice nursing only persons duly licensed pursuant to article 

one hundred thirty-nine of the education law as a registered professional nurse or licensed 

practical nurse. Every nurses' registry, before sending a person out to practice nursing, shall 

investigate such person's educational qualifications and verify such person's licensure and current 

registration.  At least two current written references shall be required of such person.  The record 

of such investigation and verification shall be kept on file in the registry.  

   Every nurses' registry that sends out any such person shall at such time give to such person 

and send to the employer of such person a card stating  (1)  such person's  name, address and 

salary, (2) whether such person is a registered professional nurse or licensed  practical  nurse, (3)  

the  number  of the current registration certificate issued to such person by the education 

department, and (4) a statement that the  record of  such  person's  educational  qualifications  

and  experience  in the practice of nursing is on file in such registry and that a copy thereof will  be  

sent to such employer on request. A copy of such card shall be kept on file in the registry. 

    The record of investigation and verification and the card-copy required by this section to be 

kept on file shall be open to inspection by any duly authorized agent of the university of the state 

of New York, and every nurses' registry shall furnish a complete list of its registrants on request of 

such agent. 

 

§ 184.  Recruitment of domestic or household employees who are residents of other 

states; findings and policy.  

The acute shortage of domestic or household employees in this state has led to extensive 

recruitment of such employees from other states in the continental United States.  Social, 

economic and community problems occur in the process of recruiting and relocating unskilled 

employees from outside the state for such household employment.  It is hereby declared to be the 

public policy of the state to encourage the recruitment of such employees from outside the state 



12 
 

only under circumstances and conditions which will safeguard and protect the interests of such 

employees, their employers and the public at large.  Incident to such recruiting are factors and 

considerations which do not exist in the recruitment of workers from within the state which impose 

certain responsibilities upon employment agencies engaged in such recruiting.   Likewise, such 

employment agencies incur costs in the recruiting and placement of employees from without the 

state which are not entailed in recruiting residents of the state. Therefore, in order to provide 

sound and responsible practices and procedures for such recruitment and adequate regulation 

thereof, the following provisions of this section are deemed to be in the interest of the public 

safety and welfare. 

1. No employment agency, directly or indirectly, shall accept applications from persons who  

reside in a state outside New York, procure or offer  to  procure  employment  of  persons  as   

domestic or household employees who are residing in states outside of this state previous to their 

application for employment, except as provided in this section and in the applicable provisions of 

other sections of this article.  As used in this section, the term "state" applies to the forty-eight 

states on this continent, and the District of Columbia, but does not include the state of Alaska. 

    2.  An employment agency which engages in such recruitment, offer or procurement as 

described in subdivision one, directly or indirectly, shall furnish to the commissioner a written list 

containing the name and address of all emigrant agents from whom it accepts job applicants.  If 

such emigrant agents are required to be licensed in the places in which they are recruiting 

employees, no employment agency, directly or indirectly, shall accept applicants from persons 

other than duly licensed emigrant agents. 

    3.  No employment agency shall, directly or indirectly, procure or offer to procure domestic or 

household employment for a person who is under the age of eighteen years and resides outside 

of the state. 

    4.  If an employment agency engages in the recruitment of domestic or household employees 

from outside of the state, it shall: 

    (a) Enter into its register the following information, in addition to the register entries prescribed 

in section one hundred seventy-nine of this article: (1) the last home address and birth date of all 

applicants for such employment whom the employment agency is responsible for bringing  into 

New York state; (2) the name and address of the emigrant agent, if any, through whom such 

applicant was obtained;  (3)  the name and address of all persons to  whom the employment 

agency has made payments in connection with the recruitment of the applicant and amounts of 

such payments; (4) the total  charges  made  by  the  agency  to  the applicant  include, to be 

separately designated: (A) agency fee; (B) any charges for transportation, and (C) any other 

charges in connection with placement. 

    (b) Respecting applicants from out of the state for whom the agency is responsible, directly or 

indirectly, for bringing into New  York  state, the  agency shall have the following additional 

obligations:  (1) direct that the transportation of such applicants shall  be  by  duly  licensed 

common  carrier  for  passengers  where  transportation  to  New York is arranged for or 

authorized, directly or indirectly,  by  the  employment agency;  (2) provide solely at agency 

expense suitable lodging and meals for the applicant if he or she is not placed in employment the 

day he or she  arrives at the office of the employment agency, from the time he or she reports at 

such agency until he or she is placed, or is returned  to the  place from which he or she was 

recruited, or is given the option of returning to such place as provided in  part  (3)  hereof,  and  

provide solely  at  the  agency's expense meals and lodging for the applicant at any time the 

applicant is not  employed  during  the  thirty-day  period following  the day the applicant arrives at 

the office of the employment agency unless the applicant unreasonably refuses  to  accept  

comparable employment  offered  by  the  agency;  (3)  provide  the return fair and reasonable 

allowance for one day's meals to the  applicant  or  employee should the employment terminate 

within thirty days and such applicant or employee  is without employment, or should no placement 

be made, and the employee desires to return to the place from which he was recruited. The bond 
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pursuant to section one hundred seventy-seven of this article shall secure performance of the 

aforementioned undertaking and that required by  provision  (2)  above  and  the  provisions  of  

section one hundred seventy-eight concerning actions on bonds shall be  applicable  thereto; (4)  

give an applicant before being brought to this state a written statement on a form approved by the 

commissioner showing the nature  and duties  of the job for which the applicant is recruited, the 

anticipated wages, the amount of the agency fee based on such wages, the amount  for 

transportation  that the applicant will have to repay if such amount has been advanced by the 

agency, and the amount of  any  other  advances  or charges. The statement also shall indicate  

when such amounts are payable to the agency.  A copy of such statement shall be kept on file by 

the agency, and the copy shall have indicated on it when and by whom the original statement was  

given to the applicant; (5) communicate from New York state with the reference with which the   

agency is  required  to check,  and no worker shall be induced, encouraged, invited or requested 

to come to New York state for employment unless communication shall have been made at least 

one  day  prior  thereto;  and  (6)  not  require  an applicant  to  pay  the agency fee and any 

advances or charges at a rate greater than in four equal installments payable at the end of the 

first, second,   third,   and   fourth   weeks   following   the    employment, notwithstanding  the 

provisions of subdivisions two and three of section one hundred eighty-five, or any other provision 

of this chapter. 

    5. Notwithstanding the maximum fee schedule provided for in section one hundred eighty-five 

of this article, the maximum fee to be charged a job applicant for placement in employment under 

this section shall not exceed, as a percentage of the first full month's salary or wages the 

following: 

  

  where no meals or lodging are provided ............................ 15 % 

  where one meal per work day is provided .......................... 18 % 

  where two meals per work day are provided ...................... 21 % 

  where three meals per work day and lodging are provided and 

  where the first full month's salary or wages is: 

  less than $130 .................................................................... 26 % 

  at least $130 but less than $150 ........................................ 28 % 

  at least $150 or more ......................................................... 30 % 

  

    5.  Subsequent placement. If employment terminates within thirty days, and the agency is 

responsible for the placement of the employee with another employer within such thirty-day 

period, the agency may charge the maximum fee provided by subdivision four of this section.  If 

such subsequent placement is made after such thirty-day period, the fee provisions of section one 

hundred eighty-five shall apply. 

 

§ 184-a.  Recruitment of domestic or household employees from outside the continental 

United States.  

   1. Purposes. The recruitment of domestic or household employees from outside the continental 

United States involves special problems and special services not encompassed in other sections 

of this article. This section is enacted to establish adequate regulation and to provide responsible 

practices and procedures for such recruitment and is in the interests of employers, employees, 

employment agencies and the public. 

    2. Application. a. The provisions of this section, and the applicable provisions of other sections  

of this article, shall apply to an employment agency which directly or indirectly  recruits,  supplies,  

or offers  to  recruit  or  supply,  or  participates  in any manner in the recruitment or supply of any 

person who resides outside the  continental United  States  for employment within the continental 

United States as a domestic or household employee. The provisions of sections one hundred 

eighty-four and one hundred eighty-five, and of subdivisions two, three, and four of section one 
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hundred eighty-six of this article, are excluded from the application of this section. 

       b. The term "continental United States" as used in this section means the forty-eight states on 

this continent and the District of Columbia, but does not include the state of Alaska. 

    3.  Responsibilities.  a. No such agency shall directly or indirectly supply or participate in the 

supply of any person who is under the age of eighteen years at the time of his emigration to the 

United States. 

    b. Such agency shall have the following additional responsibilities: 

    (1)   Confirm the statements  in  the  employee's  application  for employment relating to the 

age  and  references  given,  and  fully  and accurately  inform the employer before the employer 

agrees to employ the applicant, of the applicant's statements relating to his qualifications, age, 

experience, references and related matters. 

    (2) Provide the applicant for employment with a statement of job conditions in a form approved 

by the commissioner. The statement shall fully and accurately describe the  nature  and  terms  of  

employment, including  wages,  hours  of  work, agency fee and the advances, if any, which are 

specifically authorized by this section. Such statement shall also clearly indicate when the 

applicant will be required to pay such fee, and advances. The statement shall be in the English 

language, and if the applicant's native language is other than English, the statement shall also be 

in such language. This statement shall be mailed to the applicant prior to the time the applicant 

signs an employment agreement. The agency shall keep on file a duplicate copy of such 

statement, which shall have indicated on it when and by whom it was mailed to the applicant, and 

the certificate of mailing shall be attached thereto. 

    (3)  Reduce to writing any contractual agreement with the employer or with the employee. 

    (4) If the agency arranges for the employee's travel, it shall provide that the transportation be 

by common carrier. The agency shall meet or arrange for the employer to meet the employee at 

the port of arrival. 

    (5)  a. Provide the employee with suitable meals and lodging solely at agency expense from the 

time the employee arrives until the beginning of employment, or at any time within ninety days 

after arrival, upon notice that the employee is without employment. 

    b. If the employer discharges the employee without giving the agency advance notice  of  at 

least three business days, the agency may charge the employer the actual cost of providing  

suitable  meals  and  lodging incurred because of the failure to give such notice, but in no event 

for more  than five consecutive calendar days. Such charge, however, may not be made where 

unusual circumstances would create an undue burden on the employer to provide meals and 

lodging to the employee after the discharge of the employee. 

    c.   If the employee unreasonably refuses to accept comparable employment offered by the 

agency, the obligation provided by this paragraph shall terminate. 

    (6)  If within ninety days after arrival the employee (a) has become disabled and is unable to 

continue work as evidenced by a certificate from  a  doctor  designated  by  the  consulate  of  the  

country of his nationality; and (b) is in financial distress and wishes  to  return to the country from 

which he came, the agency shall provide return fare and a reasonable allowance for meals while 

traveling. 

    (7)  If the employee is hospitalized within ninety days after arrival, and the employee is in 

financial distress and unable to meet the cost of hospitalization, the agency shall be responsible   

for reasonable hospitalization costs incurred during such ninety-day period, provided, however, 

that this responsibility shall be deemed to be met if the agency provides a basic twenty-one day 

hospitalization insurance policy approved by the commissioner. This provision shall in no way 

prevent an agency from requiring the employer to agree to provide the same basic twenty-one 

day hospitalization insurance policy for the employee, but the employee may not be required to 

pay the premium for such policy covering the first ninety days. Any person or organization 

damaged by the  failure  of  an  agency  to  comply  with  this  paragraph or with paragraphs (5) 

and (6) of this subdivision may bring an  action  on  the agency bond as provided in this article. 
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    (8)  Comply with all of the applicable laws and regulations of the country from which the 

employee is recruited. 

    (9) If prior to the arrival of the employee in the United States, either the employee or the 

employer cancels the employment agreement, the agency shall notify in writing the central  

immigration office of the New York state department of labor within ten days of receiving notice of 

the cancellation. 

    4.  Fees and disbursements.   

    a. Circumstances permitting fees. Such agency shall not charge or accept a fee or other 

consideration unless in accordance with the terms of a written contract, the form which has been 

approved by the commissioner, and unless the agency has been responsible for the employment 

of the employee. 

    b. Maximum fee. (1) The total maximum fee that such agency may charge for any placement 

shall not exceed eleven percent of the employee's agreed or anticipated first full year's wages, 

and of this total maximum fee not more than twenty-five percent may be charged the employee. 

Nothing herein shall be construed as prohibiting an agency from making an agreement with an 

employer under which the employer agrees to pay the total maximum fee provided by this 

subdivision, but in such event, no fee shall be charged the employee.  

    (2) If the agreement between the employer and employee provides for an additional wage 

payment on completion of the contract of employment, and if such additional payment is payable 

to the employee on a monthly pro-rata basis in the event that the employment terminates for any 

reason before the completion of the contract, such additional payment may be considered part of 

the employee's first full year's wages. 

    (3) If an employee is provided meals or lodging, the value of such meals or lodging shall not be 

included in determining the employee's first full year's wages. 

     c. Deposits or advance fee. An agency may require an employer to pay a deposit or advance 

the fee before an employee is employed, and such deposit or advance shall be offset against the 

fee charged the employer. 

     d. Employer's cancellation fee. The agency shall be entitled to a fee from the employer not 

exceeding twenty-five dollars if the employer cancels his job order before the acceptance of the 

job offer by the employee. If the cancellation occurs after such acceptance and before certification 

for alien employment by the appropriate governmental agency, the fee shall not exceed fifty 

dollars.  If the cancellation occurs after such acceptance and after such certification, the fee shall 

not exceed seventy-five dollars. No cancellation fee, however, shall be payable if within a 

reasonable time after the employer  placed his job order the agency failed  to  make  reasonable 

efforts to supply a job applicant to the employer. 

     e. Employee's payments; when payable. The agency fee charged to the employee and any 

advances made to the employee for transportation, visa fee and medical examination, and such 

other advances as are specifically authorized by the commissioner, shall be payable at a rate  not  

greater than  six equal installments, at the end of each of the first six months of employment. If the 

employer, on behalf of the employee, advances the employee's  agency  fee  or other authorized 

costs, the contract between the employer and the agency shall  provide  that  the  employee  is  

not required to repay the employer the money advanced at a rate greater than such six equal 

monthly installments. 

    f. Termination of employment.  

   (1) Notwithstanding any other provision of this section, if the employment terminates for any 

reason within ninety days, the following fees may be charged the employer and may be charged 

the employee: 

     (a) Fifty percent of the maximum fee provided by paragraph b of this subdivision, and 

     (b)  If the employment terminates after thirty days, an additional fee computed by prorating 

the remaining fifty percent of the maximum fee on the basis of the number of days worked during 

such sixty-day period.   
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(2) If after termination, subsequent placements are made by the agency to such employer or of 

such employee, the total termination fees payable by such employer and such employee shall not  

exceed the maximum fees provided by paragraph b of this subdivision for the initial placement. 

         g. Subsequent placement with another employer.  If employment terminates within ninety 

days and the agency is responsible for the placement of the employee with another employer 

within such ninety-day period, the maximum fee that the agency may charge for such subsequent 

placement shall be the fee provided by paragraph b of this subdivision. If such subsequent 

placement is made after such ninety-day period, the fee provisions of section one hundred eighty-

five of this article shall apply to such placement, notwithstanding subdivision two of this section. 

    h. Employee's refusal of employment.  Notwithstanding any other provision of this section, if the 

employee after  arrival in this country, refuses to accept the employment for which he was 

recruited  or another  comparable  position  offered  by  the  agency, he shall pay an agency fee of 

not  to  exceed  twenty-five  dollars,  and  shall  remain personally  responsible to his employer for 

any and all advances made in his behalf. 

    i. Limitations and charges.  Except for the advances specifically provided in paragraph e. of this 

subdivision, an agency shall not directly or indirectly make any charge or require any advances 

whatever. Such prohibited charges include, but are not limited to attorney's fees and finance 

charges. 

    5.  Emigrant agent.  a. Such agency shall furnish to the commissioner the names and 

addresses of all emigrant agents it utilizes. Only a duly licensed emigrant agency may be utilized, 

directly or indirectly, by the employment agency if such emigrant agent is required to be licensed 

in the place where he is recruiting employees. 

    b. Any fee paid to an emigrant agent shall be considered part of the maximum fee which an 

agency may charge as provided by this section. 

    6. Registers. In addition to the entries prescribed in section one hundred  seventy-nine  of  this  

article, such agency shall enter in its register the following information: (a) the last home address 

and  birth date  of all applicants for employment who were recruited by the agency; (b) the name 

and address of the emigrant agent,  if any,  through whom such  applicant  was obtained; (c) the 

fee, if any, paid to the emigrant agent by the agency, job applicant or employer which shall be 

separately stated; (d) the charges or advances made to the job applicant for agency fee, 

transportation and visa fee, and such charges or advances shall  be separately  listed  and the 

total indicated; and (e) the manner in which the employee's age and references were confirmed. 

    7. Recordkeeping. Such agency shall retain for inspection: (a) copies of all forms prepared or 

received on behalf of an employee and submitted to any governmental agency in connection with 

immigration requirements; and (b) copies of executed contracts between the agency and the 

employer and between the agency and the employee. The copies shall be retained on the 

premises of the agency for three years. 

 

§ 185.  Fees.    

1. Circumstances permitting fee.  

An employment agency shall not charge or accept a fee  or  other  consideration  unless  in 

accordance with the terms of a written contract with a job applicant and after  such agency has 

been responsible for referring such job applicant to an employer or such employer to a job 

applicant and where as a result thereof such job applicant has been employed by  such  

employer,  except for  class  "C" employment: (a) after an agency has been responsible for 

referring an artist to an employer or such employer  to  an  artist  and where  as  a  result  thereof  

such  artist  has  been  employed by such employer; or (b) after an agency represents an artist in 

the negotiation or renegotiation of an original or pre-existing employment contract  and where  as  

a  result  thereof  the  artist  enters  into a negotiated or renegotiated employment contract. For 

class "C" employment pursuant to this paragraph, an employment agency shall provide an artist  

with a statement setting forth in a clear and concise manner the provisions of this section and  
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section one hundred eighty-six of this article.  The maximum fees provided for herein for all types  

of placements or employment may be charged to the job applicant and a similar fee may be 

charged to the employer  provided,  however,  that  with  regard  to placements in class "B" 

employment, a fee of  up  to  one  and  one-half times  the  fee  charged  to  the  job  applicant  

may be charged to the employer. By agreement with an employment agency, the employer may 

voluntarily assume payment of the job applicant's fee. The fees charged to employers by any 

licensed person conducting an employment agency for rendering services in connection with, or 

for providing employment in classes "A", "A-1" and "B", as hereinafter defined in  subdivision  four 

of  this  section  where  the  applicant  is  not charged a fee shall be determined by agreement 

between the employer and the employment  agency. No fee shall be charged or accepted for the 

registration of applicants for employees or employment. 

2. Size of fee; payment schedule.  

The gross fee charged  to  the  job applicant  and  the  gross  fee  charged  to the employer each 

shall not exceed the amounts  enumerated  in  the  schedules  set  forth  in  this section,  for any 

single employment or engagement, except as hereinabove provided; and such fees shall be 

subject to the  provisions  of  section one  hundred  eighty-six  of  this article. Except as otherwise 

provided herein, and except for class "C" employment, an employment agency shall not require 

an  applicant  while  employed  in  the continental United States, and paid weekly to pay any fee 

at a rate greater  than  in  ten equal  weekly  installments each of which shall be payable at the 

end of each of the first ten weeks of employment, or if paid  less  frequently, in five equal 

installments, each of which shall be payable at the end of the  first five pay periods following his 

employment, or within a period of ten weeks, whichever period is longer. An employer's fee shall 

be due and payable at the time the applicant begins employment, unless otherwise determined by 

agreement between the employer and the agency. 

3.  Deposits, advance fees. An employment agency shall not require or accept a deposit or 

advance fee from any applicant. 

4. Types of employment. For the purpose of placing a ceiling over the fees charged by persons 

conducting employment agencies, types of employment shall be classified as follows: 

 Class "A"--domestics, household employees, unskilled or untrained manual workers and 

laborers, including agricultural workers; 

Class "A1"--non-professional trained or skilled industrial workers or mechanics; 

Class "B"--commercial,  clerical,   executive,   administrative   and professional employment,  

all employment outside the continental United States, and all other employment not included 

in classes "A", "A1",  "C" and "D"; 

Class "C"--theatrical engagements; 

Class "D"--nursing engagements as defined in article one hundred thirty-nine of the 

education law. 

5.  Fee ceiling: For a placement in class "A" employment the gross fee, including the deposit if 

any, shall not exceed, in percentage of the first full month's salary or wages, the following: 

  

  where no meals or lodging are provided ............................ 10 % 

  where one meal per working day is provided ........................ 12 % 

  where two meals per working day are provided ...................... 14 % 

  where three meals and lodging per working day are provided.... 18 % 

  

Where all parties to the employment agreement understand or agree at the time the employment 

is entered into that it shall be for a period shorter than one month, the gross fee shall not exceed 

ten per cent, twelve per cent, fourteen per cent or eighteen per cent respectively of the salary or 

wages actually paid. 

6. Fee ceiling: For a placement in Class "A1" employment the gross fee shall not exceed one 

week's wages where all parties to the employment agreement understand or agree at the time the 
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employment is entered into that it shall be for a period for ten weeks or more. Where all parties to 

the employment  contract  agree  and  understand  at  the  time  the employment  contract  is  

entered  into  that  it  shall be for a period shorter than ten weeks, the gross fee shall not exceed 

ten per cent of the wages or salary actually received. 

7.  Fee ceiling: For a placement in Class "B" employment the gross fee shall not exceed, in 

percentage of the first full month's salary or wages, the following: 

 

  where such first full month's salary or wages is 

  less than $750 ..............................................................  25 % 

  at least $ 750 but less than $ 950 .................................  35 % 

  at least $ 950 but less than $1150 ................................  40 % 

  at least $1150 but less than $1350 ............................... 45 % 

  at least $1350 but less than $1500 ...............................  50 % 

  at least $1500 but less than $1650 ...............................  55 % 

  at least $1650 or more ..................................................  60 % 

  

Provided however, that where the placement is for employment in which the applicant will be paid 

on a straight commission basis or on the basis of a drawing account plus commissions, the gross 

fee shall be based on percentages in the above schedule applied to an amount equivalent to one-

twelfth of the estimated first year's earnings, as estimated by the employer. Where all parties to 

the employment contract agree and understand at the time the employment contract is entered 

into that it shall be for a period shorter than four months the gross fee shall not exceed fifty 

percent of the fee prescribed in the schedule in this subdivision or ten percent of the wages or 

salary actually received, whichever is less. 

8. Fee ceiling: For a placement in class "C" employment the gross fee shall  not  exceed,  for  

a  single engagement, ten per cent of the compensation payable to the applicant, except  that  for  

employment  or engagements  for  orchestras  and  for  employment or engagements in the opera 

and concert fields such fees shall not exceed twenty per  cent  of the compensation. 

9.  Fee ceiling: For a placement in class "D" employment the gross fee shall not exceed, for a 

single engagement, the following: 

    (1)  for private  nursing  duty, five per cent of the salary or wages received each week through 

the first ten weeks of that engagement  only, and such fee shall be due and payable at the end of 

each such week; 

    (2)  for any other nursing duty, the amount of the first week's salary or wages unless the first 
year's computed salary or wages to be  derived for  at  least  one  year's employment is twenty-
five hundred dollars or more, in which event the gross fee shall not exceed,  in  percentage  of 
such salary or wages, the following: 
  

    where such first year's salary or wages is 

  at least $2500 but less than $3000 ............................. 2 1/2 % 

  at least $3000 but less than $3500 ............................. 3     % 

  at least $3500 but less than $4000 ............................. 3 1/2 % 

  at least $4000 but less than $4500 ............................. 4     % 

  at least $4500 but less than $5000 ............................. 4 1/2 % 

  $5000 or more ............................................................. 5     % 

 

10. Notwithstanding any other provision of law to the contrary, no fee may be charged  or  

collected  for  services rendered by an employment agency not licensed pursuant to section one 

hundred seventy-two of  this article at the time such services were rendered. In an action to 

collect a fee, the court shall void all or any part of an agreement or contract with an employment 

agency that did not have a valid license at the time the contract was entered into or services were 

rendered; however, such contract shall not be considered void if a court finds a good faith effort 
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by an employment agency to maintain its license despite clerical error or delay by the department 

of labor or the New York city department of consumer affairs. 

 

§185-a. Domestic dayworkers who are transported to the place of employment. 
1. Purposes. The lack of adequate local transportation in certain suburban and urban 

communities of the state has caused employment agencies to provide transportation to daily 
domestic workers, to and from their places of employment. This service rendered by the 
employment agencies has resulted in assured and continued employment on a regular 
basis for domestic workers who do not wish to sleep-in and for continuous and certain 
household employees for householders desiring day domestic workers only. This section is
 enacted to provide adequate compensation  for such services, to encourage their 
continuation and to establish adequate regulations. 

2. Application. a. The provisions of this section, and the applicable provisions of other 
sections of this article, shall apply to an employment agency which makes placements of 
domestic workers in households where the domestic employee is supplied with at least 
one meal, and where the agency transports the domestic worker to and from the 
employment agency or a location selected by the employment agency by a vehicle under the 
sole control and operation of the employment agency, all at no charge to the domestic 
employee. 

b. The term placement as used in this section means a single day's employment 
pursuant to the employment agreement. 

3. Responsibilities. a. Every employment agency making placements pursuant to 
the provisions of this section shall transport employees to householders in a vehicle under the 
sole control and operation of the employment agency. Such vehicle shall be operated 
in compliance with applicable laws governing occupancy, insurance and safety. 

b. Such agency shall be responsible for the transportation of the employee to the point of 
origination at the conclusion of the working day. If the point of origination shall be other than 
the office of the employment agency or the home of the employee, notice thereof shall 
be given to the commissioner for his approval prior to its utilization. 
4. Maximum fee. a. Notwithstanding any other provision of this article, the 

maximum fee that may be charged by such agency for a placement of this type of 
employment shall be charged to the employer only, and shall not exceed an amount based 
on the daily wage paid to the employee, the following: 

 

Where such daily wage is 
at least $11.00 but less than $12.00 ............................. $4.00 
at least $12.00 but less than $13.00 ............................. $4.25 
at least $13.00 but less than $14.00 ............................. $4.50 
at least $14.00 but less than $15.00 ............................. $4.75 
at least $15.00 but less than $16.00 ............................. $5.00 

 

For each additional dollar of daily wage beginning at $16.00, an additional fee of 25 
cents may be charged; for each dollar of daily wage less than $11.00 the fee shall be reduced 
by 25 cents. The value of meals shall not be included in determining the employee's wages. 

b. No charge shall be made to either employee or householder for any transportation 
provided hereunder. 

c. Notwithstanding any other provision of this article a written contract with either 
the domestic employee or employer shall not be required in order for the agency to charge 
or collect a fee. 

5. Registers. Such agency shall enter in the same or separate registers 
approved by the commissioner, the following information, instead of the register 
entries prescribed in section one hundred seventy-nine of this article. 

(1) The name, address and date of first application for employment of each domestic 
worker, and the name and address of at least one of the former employers or persons to 
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whom such applicant is known; 
2. The name and address of every employer from whom a fee is received or charged, the 

name of each domestic employee employed by the employer, the date of employment, the 
fee charged or received from the employer and the rate of wages or salary agreed upon. 

6. Statement of job conditions. Each agency shall give each employee and employer a 
statement of job conditions in a form approved by the commissioner. The statement 
to the employee shall fully and accurately describe the nature and terms of employment, 
including wages, numbers of hours of work, responsibility of the agency for transportation, 
and the responsibility of the employer for the payment of the fee and to provide the 
employee with one meal. The statement to the employer shall include the foregoing, and in 
addition the agency fee and the responsibility of the employer to provide the employee 
with one meal. Such statement as aforesaid shall be given prior to the first placement by the 
agency and need not be repeated unless changed. 

 

§ 186.  Return of fees.  

1. Excessive fee: Any employment agency which collects, receives or retains a fee or other 

payment contrary to or in excess of the provisions of this article, shall return the fee or the excess 

portion thereof within seven days after receiving a demand therefor. 

2.  Failure  to  report:  If  a  job  applicant accepts employment and thereafter fails to report for 

work,  the  gross  fee  charged  to  such applicant  shall  not  exceed  twenty-five  per  cent of the 

maximum fee allowed by section one hundred eighty-five of this  article.  If a job applicant accepts 

employment and fails to report for work, no fee shall be charged to the employer. 

3. Termination without employee's fault. If a job applicant accepts employment  and  reports  for  

work, and thereafter such employment is terminated without fault of the employee, the gross fee 

charged to  such employee  and  to  the employer each shall not exceed ten percent of the salary 

or wages received by such employee, and in no  event  shall  such fee exceed the maximum fee 

allowed by section one hundred eighty-five of this  article.  However, if  such  employee  is a 

domestic or household employee recruited from a state outside of this state  the  fee  of  the 

employer  shall  not  exceed  thirty-three  and one-third percent of the wages or salary actually 

earned. 

 4. Termination under all other circumstances:  If a job applicant accepts  employment and reports 

for work, and thereafter such employment is terminated under any other circumstances, the gross  

fee  charged  to such  employee  and the employer each shall not exceed fifty per cent of the 

salary or wages received by such employee, and  in  no  event  shall such  fee  exceed  the  

maximum  fee  allowed  by  section  one  hundred eighty-five of this article. 

 

§ 187. Additional prohibitions.  

An employment agency shall not engage in any of the following activities or conduct: 

    (1) Induce or  attempt  to  induce  any  employee  to  terminate  his employment  in  order  to  

obtain  other employment through such agency, provided, however, that this provision shall not 

apply  to  an  employee not  placed  in  employment  by  the employment agency who is offered 

an executive administrative or professional position where the first year's compensation is 

$12,000.00 or more or procure or attempt to procure  the discharge of any person from his 

employment. 

    (2)  Publish or cause to be published any false, fraudulent or misleading information,    

representation, promise, notice or advertisement. 

    (3)  Advertise in newspapers or otherwise, or use letterheads or receipts or other written or 

printed matter, unless such advertising or other matter contains the name and address of the 

employment agency, the word "agency" and the agency's license number. 

    (4)  Direct an applicant to an employer for the purpose of obtaining employment without having 

first obtained a bona fide order therefor; however, a qualified applicant may be directed to an 

employer who has previously requested that he regularly be accorded interviews with applicants 
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of certain qualifications if a confirmation of the order is sent to the employer. Likewise an  

employment agency may attempt to sell the services of an applicant to an employer from whom  

no job order has been received as long as this fact is told to the applicant before he is directed to  

the employer. Any applicant who is referred to an employer contrary  to  the  provisions  of  this  

subdivision  without  obtaining employment thereby, shall be reimbursed by the employment 

agency for all ordinary and necessary travel expenses incurred by the  applicant  as  a result  of  

such  referral,  within twenty-four hours of making a demand therefor. 

    (5) Send or cause to be sent any person to  any  employer  where  the employment  agency  

knows,  or  reasonably  should  have known, that the prospective employment is or would be in 

violation of state  or  federal laws  governing minimum wages or child labor, or in violation of 

article sixty-five of the education law  relating  to  compulsory  education  or article  four of the 

labor law, or, that a labor dispute is in progress, without notifying the applicant of such fact, and 

delivering  to  him  a clear written statement that a labor dispute exists at the place of such 

employment,  or  make  any  referral  to  an  employment  or  occupation prohibited by law. 

    (6) Send or cause to be sent any person to any place  which  the employment  agency  knows  

or reasonably should have known is maintained for immoral or illicit purposes; nor knowingly  

permit  persons  of  bad character,  prostitutes,  gamblers,  procurers or intoxicated persons to 

frequent such agency. 

    (7) Compel any person to enter such agency for any purpose by the use of force. 

    (8)  Engage in any business on the premises of the employment agency other than the 

business of operating an employment agency, except as owner, manager, employee or agent, the 

business of furnishing services to employers through the employment of temporary employees. 

    (9) Receive or accept any valuable thing or gift as a fee or in lieu thereof,  nor  divide  or share, 

either directly or indirectly, the fees herein allowed, with contractors,  subcontractors,  employers  

or  their agents,  foremen  or  any  one  in  their employ, or if the contractors, subcontractors or 

employers be  a  corporation,  any  of  the  officers, directors or employees of the same to whom 

applicants for employment are sent. 

    (10)  Require applicants for employees or employment to subscribe to any publication or 

incidental service or contribute to the cost of advertising. 

    (11)  Make or cause to be made or use any name, sign or advertising device bearing a name 

which may be similar to or may reasonably be confused with the name of a federal, state, city, 

county or other government agency. 

    (12) Refuse to return on demand of an applicant any baggage or personal property belonging 

to such applicant. 

    (13)  Charge an applicant any fee for a placement in a job which the agency advertised or 

represented to the job applicant to be a fee-paid job. 

    (14) Refer an applicant to a specified bank or credit organization for purposes of obtaining a 

loan. 

 

§ 188. Copies of law to be posted.  

1. Every licensed person shall post in a conspicuous place in the main room of such agency 

sections one hundred seventy-eight, one hundred eighty-one, one hundred eighty-five, and  one  

hundred  eighty-six,  of  this article. Such poster shall also contain the name and address of the 

commissioner charged with the enforcement of this article in the place where the agency is 

located. 

 2.  The commissioner, in conjunction with the director of the office for new Americans, shall 

develop, establish and implement a public awareness campaign regarding the rights of job 

seekers. Such public awareness campaign shall be made available to the public by any means 

deemed appropriate by the commissioner and the director of the office for new Americans. Any 

materials developed and disseminated to job seekers according to this subdivision must also be  
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distributed to licensed employment agencies. 

 

§ 189.  Enforcement of provisions of this article.  

   1. This article, article nineteen-B of the labor law and sections 37.01, 37.03 and 37.05 of  the  

arts  and  cultural  affairs  law  shall  be  enforced  by  the commissioner of labor, except that in 

the city of New York this  article and  such  sections  shall  be  enforced by the commissioner of 

consumer affairs of such city. In addition to the powers of the commissioner, the attorney general 

may enforce the provisions of this article to the extent permitted under section sixty-three of the 

executive law. 

    2.  To effectuate the purposes of this article, article nineteen-B of the labor law and sections 

37.01,  37.03  and  37.05  of  the  arts  and cultural  affairs  law, the commissioner or any duly 

authorized agent or inspector designated by  such  commissioner,  shall  have  authority  to 

inspect  the  premises,  registers, contract forms, completed contracts, statements of terms and 

conditions, receipt  books,  application  forms, referral forms, reference forms, reference reports 

and financial records of  fees  charged  and  refunds  made of each employment agency, and any 

other record that the employment agency is required to maintain pursuant to this article, which are 

essential to the operation  of  such  agency, and of each applicant for an employment agency 

license, as frequently as necessary  to  ensure compliance with this article and such sections. In 

no event shall any employment agency be inspected less frequently than once every eighteen 

months. Inspections may consist of in-person visits to employment agencies or the review of 

records as described in this subdivision or both.  The commissioner shall also have authority to 

subpoena records and witnesses or otherwise to conduct investigations of any employer or other 

person where he or she has reasonable grounds for believing that such employer or person is 

violating or has conspired or is conspiring with an employment agency to violate this article or 

such sections. 

    3.  To effectuate the purposes of this article, the commissioner may make reasonable 

administrative rules within the standards set in this article.  Before such rules shall be issued, the 

commissioner shall conduct a public hearing, giving due notice thereof to all interested parties.  

No rule shall become effective until fifteen days after it has been filed in the office of the 

department of state, if it is a rule of the industrial commissioner, or in the office of the clerk of the 

city of New York, if it is a rule of the commissioner of licenses of such city, and copies thereof 

shall be furnished to all employment agencies affected at least fifteen days prior to the effective 

date of such rule. 

    4. Complaints against any such licensed or unlicensed person may be made orally or  in  

writing  to  the  commissioner,  or  be sent in an affidavit  form  without  appearing  in  person,  

and  may be made by recognized  employment  agencies,  trade  associations,  or  others. The 

commissioner may hold a hearing on a complaint with the powers provided by section one 

hundred seventy-four of this article. If a hearing is held, reasonable notice thereof, not less than 

five days, shall be given in writing to said person by serving upon the person either personally, by 

mail, or by leaving the same with the person in charge of his office, a concise statement of the 

facts constituting the complaint, and the hearing shall commence before the commissioner with 

reasonable speed but in no event later than two weeks from the date of the filing of the complaint. 

The commissioner when investigating any matters pertaining to the granting, issuing, transferring, 

renewing, revoking, suspending or cancelling of any license is authorized in his discretion to take 

such testimony as may be necessary on which to base official action. When taking such testimony 

he may subpoena witnesses and also direct the production before him of necessary and material 

books and papers. A daily calendar of all hearings shall be kept by the commissioner and shall be 

posted in a conspicuous place in his public office for at least one day before the date of such 

hearings. The commissioner shall render this decision within thirty days from the time the matter  
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is finally submitted to him.  The commissioner shall keep a record of all such complaints and  

hearings.  The office of new Americans shall, pursuant to section ninety-four-b of the executive  

law, receive complaints and where appropriate refer such complaints to the attorney general or 

other federal, state or local agency authorized by law to take action on such complaint. 

    5. Upon a finding that the licensed person or his agent, employee  or anyone acting on his 

behalf is guilty of violating any provision of this article  or  is  not  a person of good character and 

responsibility, the commissioner may suspend or revoke the license of such licensed  person. Any 

employment agency found to have violated any provision of this article shall be subject, for the 

first offense, to a civil penalty not to exceed one thousand dollars per violation, and, for each 

subsequent offense within six years of such previous offense, to a civil penalty, not to exceed five 

thousand dollars per violation. Upon notice of violation of this article or when it is determined that 

there has been a violation of this article by an employment agency, the commissioner may 

provide  the  employment  agency  with  a  specific time period for such employment agency to 

cure  or  correct  such  violation  or  take  other ameliorative  action  as  directed  by  the 

commissioner, the successful completion of which shall prevent the imposition  of  penalties  on  

the employment  agency  for such violation. Whenever such commissioner shall suspend or 

revoke the license of any employment agency, or shall levy a fine against any agency, said 

determination shall be subject to judicial review in proceedings brought pursuant to article 

seventy-eight of the civil practice law and rules. Whenever an employment agency's license is 

revoked, another license or agency manager permit shall not be issued within three years from 

the date of such revocation to said licensed person or his agency manager or to any person with 

whom the licensee has been associated in the business of furnishing employment or 

engagements. Deputy commissioners, or other officials designated to act on behalf of the 

commissioner, may conduct hearings and act upon applications for licenses, and revoke or 

suspend such licenses, or levy fines against an employment agency. 

    6. If any provisions of this article or the application thereof to any person or circumstances is 

held unconstitutional, the remainder of the article and the application of that provision to other 

persons and circumstances shall not be affected thereby. 

 

§ 190.  Penalties for violations.   

Any person who violates and the officers of a corporation and stockholders holding ten percent or 

more of the stock of a corporation which is not publicly traded, who knowingly permit  the  

corporation  to  violate  sections  one  hundred seventy-two,  one  hundred  seventy-three,  one 

hundred seventy-six, one hundred eighty-four, one hundred eighty-four-a, one hundred eighty-

five, one hundred  eighty-five-a, one hundred  eighty-six,  or  one  hundred eighty-seven  of  this 

article shall be guilty of a misdemeanor and upon conviction shall be subject to a fine not to 

exceed  two  thousand  five hundred  dollars  per  violation,  or imprisonment for not more than 

one year, or both, by any court of competent jurisdiction. The violation of any other provision of 

this article shall be punishable by a fine not to exceed five hundred dollars or imprisonment for not 

more than thirty days. Criminal proceedings based upon violations of these sections shall be 

instituted by the commissioner and may be instituted by any persons aggrieved by such 

violations. 

 

§ 191.  Definition.  

Whenever used in this article: "employer fee paid employment agency" means any person who on  

behalf of employers  procures or attempts to procure employees for "Class B" employment (as 

defined in section  one hundred eighty-five of this article) and who in no instance charges  a  fee  

directly,  or  indirectly,  to  persons  seeking  such employment  even  though  a  fee may be 

charged to employers seeking the services of such employees, and who engages in no activity   
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constituting the operation of an employment agency as defined in section one hundred seventy- 

one of this chapter and who  in  no  instance  enters  into  any arrangement  through  which  the   

employer fee paid employment agency receives remuneration or any other thing of value from any 

person, firm or corporation which collects fees from applicants. 

 

§ 192.  Prohibited activities.  

An employer fee paid employment agency shall not engage in any of the following activities or 

conduct: 

    1. Direct an applicant to an employer for the purpose of obtaining employment  without  having  

first  obtained a bona fide order therefor; however, a qualified applicant may be directed to an  

employer  who  has previously  requested  that  it  regularly  be  accorded interviews with 

applicants of certain qualifications if a confirmation of the  order is sent to the employer.  Likewise 

an agency may attempt to sell the services of an applicant to an employer from which no job order 

has been received as long as this fact is told the applicant before the applicant is directed to the 

employer.  Any applicant who  is  referred  to  an employer   contrary  to  the  provisions  of  this  

subdivision  without obtaining employment thereby, shall be reimbursed by the agency for  all 

ordinary and  necessary  travel expenses incurred by the applicant as a result of such referral, 

within twenty-four hours  of  making  a  demand therefor. 

    2.  Send or  cause  to  be  sent any person to any employer where the agency knows, or 

reasonably should  have  known,  that  the  prospective employment  is  or  would  be  in  violation  

of  state  or federal laws governing minimum wages or child  labor,  or  in  violation  of  article 

sixty-five  of  the  education  law  relating to compulsory education or article four of the labor law, 

or, that a labor dispute is in  progress, without  notifying  the applicant of such fact, and delivering 

to him or her a clear written statement that a labor dispute exists at  the  place of such 

employment, or make any referral to an employment or occupation prohibited by law. 

    3. Require applicants for employment to subscribe to any publication or incidental service or 

contribute to the cost of advertising. 

    4.  Make or  cause  to  be  made or use any name, sign or advertising device bearing a name 

which may be  similar  to  or  may  reasonably  be confused  with  the  name  of  a  federal,  state, 

city, county or other government agency. 

 

§ 193. Penalties for violation.  

Any person violating the provisions of section one hundred ninety-two of this article shall be guilty 

of a class A misdemeanor and shall be subject to a fine not to exceed one thousand dollars or 

imprisonment for not more than one year or both. 

Criminal  proceedings  based  upon violations may be instituted by the commissioner or may be  

instituted  by  any  person  aggrieved  by  such violation. 

 

§ 194. Employment agency fees; reimbursement from employee to employer prohibited.  

1. As used in this section: 

    (a) "Commissioner" means the commissioner of labor. 

    (b)   "Employer"   means   an individual, partnership, association, corporation, legal 

representative, trustee, receiver,  trustee in bankruptcy  or  common  carrier  by  rail,  motor, 

water, air or express company  doing  business  or  operating  within  the  state.  The   term 

"employer" shall not include a governmental agency. 

    (c)  "Employee" means any person employed for hire by any employer in any employment. 

2. No employer or its agent shall require, request, suggest or knowingly permit any employee of 

such employer to reimburse the employer for the cost of a fee paid by the employer to an 

employment agency or to an employer fee paid employment agency or to make any other  
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payment on account of the employee's termination or resignation from employment. 

3. (a) If the commissioner determines that an employer or its agent has violated a provision  

of this section, the commissioner shall issue to the employer an order which shall describe the 

alleged violation.  In addition to directing reimbursement to the employee and requiring the further 

payment to the employee of a sum in the amount equal to payment requested or received from 

that employee, such order may direct payment to the commissioner for deposit in the treasury of 

the state of a further sum as a civil penalty not to exceed five hundred dollars. 

    (b)  Any order issued under paragraph (a) of this subdivision shall be deemed a final order of 

the commissioner and not subject to review by any court or agency unless within thirty days 

following service of the order the employer files a petition with the industrial board of appeals for a 

review of the order. 

    (c) Provided that no proceeding for administrative or judicial review pursuant  to  this  chapter  

shall then be pending and that the time for initiation of such proceeding shall have expired, the  

commissioner  may file  with  the county clerk of the county where the employer resides or has a 

place of business the order of the commissioner, or  the  decision of the industrial board of 

appeals containing the amount found to be due including  the  civil  penalty,  if  any.  The filing of 

such order or decision shall have the full force and effect of a judgment duly docketed in the office 

of such clerk. The order or decision may be enforced by and in the name of the commissioner in 

the same manner, and with like effect as that prescribed by the civil practice law and rules for the 

enforcement of a money judgment. 

    (d) The civil penalty provided for in this section shall be in addition to and may be imposed with 

any other remedy or penalty provided for in this chapter. 

4. No agreement by an employee or prospective employee to reimburse an employer for the cost 

of a fee of an employment agency or an employer fee paid employment agency or to become 

liable to the employer for any payment on account of the employee's termination or resignation 

from employment shall be enforceable. 

 

Arts and Cultural Affairs Law - Article 37 
 
 
§ 37.01. Definitions 

 
As used in sections 37.03 and 37.05 of this article: 

 
1. "Person" means any individual, company, society, association, corporation, manager, 

contractor, subcontractor, partnership, bureau, agency, service, office or the agent or 
employee of the foregoing. 

 
2. "Fee" means anything of value, including any money or other valuable consideration 

charged, collected, received, paid or promised for any service, or act rendered or to be 
rendered by an employment agency, including but not limited to money received by such 
agency or its emigrant agent which is more than the amount paid by it for transportation, 
transfer of baggage, or board and lodging on behalf of any applicant for employment. 

 
3. "Theatrical employment agency" means any person (as defined in subdivision one hereof) 

who procures or attempts to procure employment or engagements for an artist, but such term 
does not include the business of managing entertainments, exhibitions or performances, or the 
artists or attractions constituting the same, where such business only incidentally involves the 
seeking of employment therefor. 

4. "Theatrical engagement" means any engagement or employment of an artist in  
employment described in subdivision three of this section. 
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5. "Artist" shall mean actors and actresses rendering services on the legitimate stage and in 
the production of motion pictures, radio artists, musical artists, musical organizations, directors 
of legitimate stage, motion picture and radio productions, musical directors, writers, 
cinematographers, composers, lyricists, arrangers, models, and other artists and persons 
rendering professional services in motion picture, theatrical, radio, television and other 
entertainment enterprises. 

 
 

§ 37.03. Theatrical Employment; Contracts. Contracts between a theatrical employment 
agency and an artist shall include the gross commission or fees to be paid by the artist to 
the theatrical employment agency consistent with Section 185 of the General Business Law 
attached hereto.  

Such contracts shall contain no other conditions and provisions except such as are equitable 
between the parties thereto and do not constitute an unreasonable restriction of business. In 
addition, such contracts in blank shall be first approved by the commissioner and his/her 
determination shall be reviewable by certiorari.  

Each such contract shall also include the name, address, phone number and license number of 
the theatrical employment agency in addition to the name of the artist, the type of services 
covered by the contract, and all terms and conditions associated with the payment of such 
commission or fees.  The theatrical employment agency shall keep on file a copy of each contract 
entered into with an artist and provide a copy of each contract to the artist.  

Separately from the contract, the agency shall provide to the artist, at the time of each audition or 
interview for specific employment, information as to the name and address of the person to whom 
the artist is to apply for such employment, the service to be performed, the anticipated rate of 
compensation, where such compensation is known prior to the audition or interview, and any 
other material terms and conditions of such employment that are known by the agency prior to the 
audition or interview. Such information may be provided by electronic communication. 

 
§ 37.05. Theatrical Employment; Financial Investigations and Security 

 
A theatrical employment agent shall investigate whether or not any employer (person, firm or 
corporation) who is offering employment to an applicant for employment, has defaulted in the 
payment of salaries, fees or other compensation to any performer or group of performers or has 
left stranded any performing companies or individuals or groups, during the five years 
preceding the date of the application. An agent shall not procure or undertake to procure 
employment or engagements on the part of any performer or groups of performers for an 
employer who has failed to pay salaries, fees or other compensation, or who has left stranded 
any performer or groups of performers or any performing companies or individuals during the 
five years preceding the date of the application, unless such employer (person, firm or  
corporation) shall provide sufficient security for the direct benefit of the performer or performers 
and in an amount ample to pay the performer or performers their full compensation for the 
specified employment or engagement designated in the employment or engagement contract. 
The provisions of this section shall not apply to employment or engagements in modeling. 
 
§ 37.07. Performing artists; ads for availability of employment.  
 
  1. It shall be unlawful for any person, firm, corporation, association, or agent or employee 
thereof, holding itself out to the public by any designation indicating a connection with show  
business including, but not limited to, talent agent, talent scout, personal manager, artist 
manager, impresario, casting director, public relations advisor or consultant, promotion advisor  
or consultant, to (a) Make, publish, disseminate, circulate or place before the public or cause 
directly or indirectly to be made, published, disseminated, circulated or placed before the public 
in this state an advertisement, solicitation, announcement, notice or statement which 
represents that such person, firm, corporation or association has employment available or is 
able to secure any employment in the field of show business, including, but not limited to, 
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theatre, motion pictures, radio, television, phonograph records, commercials, opera, concerts, 
dance, modeling or any other entertainments, exhibitions or performances when an advance 
fee of any nature is a condition to such employment; or (b) Accept from a member of the public 
any fee, retainer, salary, advance payment or other compensation of any nature in return for 
services or otherwise, other than (i) repayment for advances or expenses actually incurred for 
or on behalf of such member of the public, or (ii) agreed commissions, royalties or similar 
compensation based upon payments received by or on behalf of such member of the public as 
a result of his employment in the field of show business. 
  2. Whenever there shall be a violation of this section, an application may be made by the 
attorney general in the name of the people of the state of New York to a court or justice having 
jurisdiction to issue an injunction, and upon notice to the defendant of not less than five days, to 
enjoin and restrain the continuance of such violations; and if it shall appear to the satisfaction of 
the court or justice that the defendant has, in fact, violated this section, an injunction may be 
issued by such court or justice, enjoining and restraining any further violation, without requiring 
proof that any person has, in fact, been injured or damaged thereby. In any such proceeding, 
the court may make allowances to the attorney general as provided in paragraph six of 
subdivision (a) of section eighty-three hundred three of the civil practice law and rules, and 
direct restitution. In connection with any such proposed application, the attorney general is 
authorized to take proof and make a determination of the relevant facts and to issue subpoenas 
in accordance with the civil practice law and rules. 
 
§ 37.09. Protection of aerial performers from accidental falls.  
 
  1. No person shall participate in any public performance or exhibition on a trapeze, tightrope, 
wire, rings, ropes, poles, or other aerial apparatus which requires skill, timing or balance and 
which creates a substantial risk to himself or others of serious injury from falling, unless there 
shall be provided for such performance a safety belt, life-net, or other safety device of similar 
purpose suitably constructed and placed to arrest or cushion his fall and minimize the risk of 
such injury. No owner, agent, lessee, manager or other person in charge of a circus, carnival, 
fair, theatre, moving-picture house, public hall, or other public place of assembly, resort or 
amusement, shall permit any person to take part in a performance specified herein without 
providing such safety device. Any such aerial performance or exhibition without such safety 
device in which the height of possible fall is more than twenty feet, shall be presumed to create 
a substantial risk of serious injury. 
  2. The commissioner of labor may make rules supplementary to this section designating 
safety devices of an approved type, strength and location and otherwise effectuating the 
purposes hereof. The commissioner may also grant variations pursuant to the provisions of 
section thirty of the labor law. Violations of this section shall be punishable as provided in 
section two hundred thirteen of the labor law for violations thereunder. 
  3. In acting upon an application for a variation, the board may take into consideration the 
availability, in whole or part, of practicable safety devices for a particular type of performance or 
exhibition and the history and nature of the accidents incurred in such performance or 
exhibition. The provisions of subdivision one of this section and the rules of the board issued 
pursuant to this section shall be inapplicable to any performance or exhibition concerning which 
a variation has been issued to the extent specified in such variation. 
 
§ 37.11. Prevention of personal injuries at carnivals, fairs and amusement parks.  
 
The commissioner of labor may make rules guarding against personal injuries in the assembly,  
disassembly and use of amusement devices and temporary structures at carnivals, fairs and 
amusement parks to persons employed at or to persons attending the carnivals, fairs and 
amusement parks where the carnivals, fairs and amusement parks are located outside the city 
of New York, and where the carnivals, fairs and amusement parks are located within the city of 
New York, the department of buildings of the city of New York may make and enforce such 
rules. 
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Department of Consumer Affairs 
Title 6, Subchapter M: Employment Agencies 

 
5-241  Records. It shall be the duty of each licensed agency to keep its financial records on 
a monthly or quarterly basis and such records shall be brought up to date not later than (30) 
days after the expiration of such period.  All such records shall be kept at the principal place of 
business for a period of three (3) years and shall be made available for inspection during 
normal business hours to the Commissioner of Consumer Affairs of the city of New York, or his 
duly authorized representatives. 
 
5-242  Applications for License – Corporation.     (a)  A corporate applicant for a license 
shall list on the original application, or a renewal application, the names and addresses of all its 
officers and all stockholders holding ten percent (10%) or more of the stock of said corporation.  
A true and certified copy of the minutes electing such officers shall be attached to the 
application. 
 
(b) The licensee shall notify the Department of Consumer Affairs within thirty (30) days in 
writing of any change of its officers or principal stockholders.  In the event of a change of 
officers a true and certified copy of the minutes shall be attached to such notification. 
 
5-243  Trade Name and Partnership Certificates.    (a)  If the applicant conducts business 
under a trade name or if the applicant is a partnership, then the application for a license must 
be accompanied by a copy of the trade name or partnership certificate duly certified by the 
Clerk of the County in whose office said certificate is filed. 
 
(b) Such trade name shall not be similar or identical to that of any existing licensed agency. 
 
5-244 Fingerprinting.    (a)  Every applicants for a license, if he is a natural person, shall be 
fingerprinted in the office of the Department and the fingerprints shall be filed with and made 
part of the original application. 
 
(b) If the applicant is a partnership each member thereof shall be fingerprinted and the 
fingerprints shall be filed with and made a part of the original application.  In the event of a 
change in the members of a partnership, each new member shall appear at the office of the  
 
Department within thirty (30) days after such change, be fingerprinted, and the fingerprints shall 
be filed with and made a part of the application. 
 
 (c) If the applicant is a corporation, all the officers and all stockholders holding ten percent 
(10%) or more of the stock of the corporation shall be fingerprinted, and the fingerprints shall be 
filed with and made part of the original application.  In the event of any change of officers or 
stockholders of any corporate licensee, such new officers or stockholders shall appear at the 
office of the Department within thirty (30) days after such change, be fingerprinted, and the  
fingerprints shall be filed and made part of the licensee’s application. 
 
(d) Whenever an applicant for a license does not have the required two years’ experience, 
then the manager so designated shall be fingerprinted and the fingerprints shall be filed with 
and made a part of the original application. 
 
5-245  Premises. (a)  An agency may share premises, provided that the sharing is with an 
unrelated entity or with an entity permitted by New York General Business Law Paragraph 
187(8).  The agency shall not directly or indirectly suggest to an applicant that he or she 
purchase the services or products of the entity sharing the premises.  For purposes of this 
section, “unrelated” shall mean that no exchange of the proceeds or sharing of profits in any 
form takes place between the agency and the entity, and that they do not have any officers, 
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directors, partners, shareholders, principals, managers, executives, administrators, 
salespersons, or job-placement counselors in common. 
(b) Every room of an employment agency shall be properly and adequately lighted and 
ventilated. 
 

(c) The premises of every licensed agency shall be kept in a suitable and sanitary condition. 
 

(d) Every employment agency shall be provided with running water and suitable and 
adequate washing facilities.  Where both males and females are employed or dealt with in such 
agency, separate facilities shall be provided for each sex. 
 
5-246  Referral Cards. (a)  Whenever a licensed agency refers an applicant for a position 
to an employer where it reasonably knows or should have known that a labor dispute is in 
progress, then it shall be the duty of the licensee to deliver to the applicant a statement in large 
and bold lettering, to the effect that the employees in such place of employment are engaged or 
involved in a labor dispute. 
 
(b) Whenever a licensed agency shall refer an applicant for employment to an employer who 
has agreed to pay to the agency the fee for the employee, or where the agency has agreed not 
to charge said applicant a fee for such referral, then the referral card shall clearly set forth the 
terms under which the employer has agreed to pay the fee for the applicant or the terms under 
which the applicant shall not be required to pay the fee. 
 
5-247 Recruitment of Domestic or Household Employees from Without the State. 
(a)  No employment agency shall recruit domestic or household employees outside the State 
of New York as provided in Paragraph 184 of the General Business Law without notifying the 
Commissioner of Consumer Affairs of the City of New York in writing. 
 
(b) Every employment agency engaged in such recruitment shall keep on file in its principal 
place of business for a period of three (3) years a written record indicating or setting forth the 
name and address of the premises where such applicant is lodged and receipt, signed by the 
applicant, setting forth the number of meals and the date and place where such meals were 
served to the applicant. 
 
5-248  Prohibited Practices.    (a)  No employment agency shall discriminate against any 
individual because of his age, race, creed, color, national origin, religion, or sex, in receiving, 
classifying, disposing or otherwise acting upon applications for its services, in referring an 
applicant or applicants to an employer or employers or with respect to any guidance, training or 
apprenticeship program. 
 
(b) No employment agency shall: 

(1) print or circulate or cause to be printed or circulated any statement, advertisement 
  or publication, or 
 
 
(2) use any form of application for employment, or 
(3) use any business name, trade name or display name, or 
 
(4) make any inquiry in connection with prospective employment, which expresses,  
  directly or indirectly, any limitation, specification or discrimination as to age, race, 
  creed, color, national origin, religion, or sex, or any intent to make any such  
  limitation, specification or discrimination, unless based upon a bona fide   
  occupational qualification. 

 
(c) No employment agency engaged in securing or obtaining positions for applicants in the 
modeling field shall directly or indirectly refer any applicant to a particular school or course for 
modeling, nor induce, suggest, or encourage choice of such school or course. 
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5-249  Definitions of GBL, Paragraph 171. Terms. As used in Paragraph 171 of GBL, 
Article 11, the following terms shall have the meanings indicated: 
 
Applicant. “Applicant” means a person seeking employment. 
 
Employment Agency.   
(1)  “Employment Agency” shall include all persons who, for a fee, render vocational guidance 
or counseling services, and who directly or indirectly represent, by any means, that: 

(i) they obtain or attempt to obtain employment for an applicant; or 
(ii) they will or may arrange interviews with employers for an applicant, or 
(iii) they have or may make contacts with employers which may improve an 
applicant’s chances to obtain employment, or 
(iv) they have knowledge of job openings or positions which is not available to the 
public, or 
(v) they have knowledge of job openings or positions which cannot be obtained with 
reasonable effort from other sources, or 
(vi) they maintain or sell a list or lists of job openings or positions unless all of the 
information contained in the list or lists appears in, and is part of, a newspaper or other 
publication in general circulation, and this fact is disclosed to consumers. 

 
(2) “Employment Agency” also shall include all persons who, for a fee, render vocational 
guidance or counseling services, and who directly or indirectly represent, by any means, that: 

(i) they provide information about job search techniques or job search strategies; or 
(ii) they assist an applicant in any attempt to present to employers the availability or 
qualifications, or both, of the applicant for a position or class of positions. Such 
representations include, but are not limited to, representations that they “market” or 
“promote” applicants. 

 
Person. “Person” means any individual, company, society, association, corporation, 
manager, contractor, subcontractor, partnership, bureau, agency, service, office, or the agent 
or employee of the foregoing. 
   
Vocational Guidance or Counseling Services.    “Vocational Guidance or Counseling  
Services” means services which consist of one or more oral presentations and which: 
(1) provide information concerning the qualifications generally required for one or more 
positions or class of positions; or 
(2) assess, or attempt to assess, the suitability of a person seeking employment for one or 
more positions or class of positions; or 
(3) provide information concerning the availability of one or more positions or class of 
positions. 
 
5-250  Display of Sign. Every licensee must post conspicuously at his or her place of 
business a sign, at least 12 inches by 18 inches in dimension with letters at least 1-inch high,  
reading as follows: 
 
“The Department of Consumer Affairs of the City of New York has issued the following 
license(s) to this business: 
    Licensee: [name appearing on licenses(s)] 
    License Title(s): [type(s) of license(s) held] 
    License No(s): [corresponding number(s) of license(s) held] 
The Department of Consumer Affairs is located at (Insert the Department’s current address). 
Phone No.: (insert the Department’s current phone number).” 
 
5-251 Display of License.     Every licensee must post conspicuously his or her license at the 
licensee’s place of business.  A licensee may post a copy of the license at the licensee’s place 
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of business only if the original is available at such place of business for inspection by any 
person. 
 
5-252 Notice of Hearing and Subpoena Duces Tecum. A licensee must appear in person at 
the Department to answer a notice of hearing or a subpoena duces tecum served upon that 
licensee.  If the licensee is an individual, he or she must appear; if a partnership, one of its 
general partners must appear; and if a corporation, one of its officers must appear.  A notice of 
hearing or subpoena duces tecum may be served by ordinary mail addressed to the licensee’s 
place of business.  They may also be served by ordinary mail addressed to the residence of an 
individual licensee; the residence of a general partner of a partnership licensee; or the 
residence of an officer or principal stockholder of a corporate licensee. 
 
5-253  Change of Address. A licensee shall notify the Department in writing of any change of 
address within 10 days of the change.  This requirement applies to the address of the licensed 
business, and to the resident addresses of: individual licensees, all partners or partnership 
licensees, and the officers and principal stockholders of corporate licensees. 
 
5-254 Judgments.    A licensee or license applicant must satisfy any outstanding judgment 
against him or her that has been obtained by a consumer and that relates to activities for which 
a license is required: 
(a) within thirty (30) days from the date of entry of the judgment; or 
(b) if the judgment has been stayed or appealed, within thirty (30) days from the date the 

stay is lifted or the appeal decided; or 
(c) according to a payment schedule the parties agree upon. 
 
5-255 Response to Consumer Complaints. A licensee or license applicant must respond 
in writing to the Department about any consumer complaint sent to the licensee or applicant by 
the Department.  The response must be made within 20 days of the date the complaint is sent 
to the licensee or applicant and must set forth the licensee’s or applicant’s position regarding 
the transaction which is the subject of the complaint, including the facts which the licensee or 
applicant believes justify its position.  The licensee or applicant must respond to subsequent 
communications from the Department concerning the complaint within 10 days after receiving a 
communication. 
 
5-256  Proof of Surety Bond. No license or renewal shall be issued unless the licensee 
or applicant submits proof that every bond required by the Department for the license is in 
effect and does not expire prior to the end of the licensing period.  Except where otherwise 
provided, all such bonds must allow any person aggrieved by the bondholder’s breach of the 
conditions of the bond to proceed against the bond. 
 
5-257  Lost or Mutilated Licenses.  
Lost license.  A licensee shall immediately report, in an affidavit, the loss of a license issued  
to him or her by the Department, requesting the issuance of a new license.  Replacement 
licenses are issued at the discretion of the Department. 
 
(b) Mutilated license.  Should a license issued by the Department to any licensee become  
mutilated or otherwise illegible, the holder of the license shall promptly surrender it to the  
Department and request the issuance of a new license.  The request shall be made upon a 
form provided by the Department. 
 
(c) Fee.  A fee of fifteen dollars ($15) shall be charged for the issuance of a replacement 
license.  This fee shall be paid when the affidavit for a lost license is filed or when a mutilated or 
otherwise illegible license is surrendered and a request for the issuance of a new license is 
filed.  This fee will be refunded should the Department decide not to issue the replacement 
license. 
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5-258  Late Renewal Fee.   Any licensee who files for a license renewal more than one (1) 
month, but not less than three (3) months, after the expiration date of the license must pay to 
the Department, in addition to any other fees or penalties provided by law, the sum of $20 or 20 
percent of the licensee fee, whichever is greater. 
 
 Any licensee who files for a license renewal more than three (3) months after the 
expiration date of the license must pay to the Department, in addition to any other fees or 
penalties provided by law, the sum of $50 or 30 percent of the license fee, whichever is greater. 
 











































































Music Business Reading, Viewing and Listening Selections 
With Emphasis on the Concert Industry 

 
NEWSLETTERS:  
 
Billboard Billboard Subscription 
AMPLIFY Amplify magazine 
Music Business Worldwide Link    
The Lefsetz Letter Link     
MediaREDEF / MusicREDEF  
HITS Daily Double Link  

 
 

READING LIST: 
 
Passman, Donald. (2015) All You Need to Know About the Music Business: Ninth Edition. 
Amazon  
 
Graham, Bill & Greenfield, Robert. (2004) Bill Graham Presents: My Life Inside Rock & Out. 
Amazon 
 
Goodman, Fred. (1998) The Mansion on the Hill: Dylan, Young, Geffen, Springsteen, and the 
Head-On Collision of Rock and Commerce. Amazon 
 
Budnick, Dean. (2012) Ticket Masters: The Rise of the Concert Industry and How the Public 
Got Scalped. Amazon 
 
Chang, Jeff. (2005) Can’t Stop Won’t Stop: A History of the Hip-Hop Generation. Amazon 
 
Miller, James Andrew. (2016) Powerhouse: The Untold Story of Hollywood’s Creative Artists 
Agency. Amazon  
 
Summers, Jazz. (2013) Big Life. Amazon 
 
Vogel, Harold L. (2014) Entertainment Industry Economics: A Guide for Financial Analysis 
Amazon 
 
Waddell, Ray, Barnet, Rich and Berry, Jake. (2007) This Business of Concert Promotion and 
Touring: A Practical Guide to Creating, Selling, Organizing, and Staging Concerts Amazon 
 
Atkins, Martin, et al. Tour Smart: And Break The Band  
 
Rose, Frank. (1995) The Agency: William Morris and the Hidden History of Show Business. 
Amazon 
 
 

https://subscribe.billboard.com/sub/?p=bbl&f=sale
http://ampthemag.us8.list-manage.com/subscribe?u=6b7f0d28a318978ae93633789&id=3db035a4e3
https://www.musicbusinessworldwide.com/
http://lefsetz.com/wordpress/
https://redef.com/channel/media/feed
https://redef.com/channel/music
http://hitsdailydouble.com/


VIEWING LIST:  
 

Who the F**k is Arthur Fogel? (Documentary, 2013) IMDB | Vimeo | Amazon |  Hulu 
 
Music Moguls: Masters of Pop, Money Makers (BBC Documentary) YouTube  
 
Muscle Shoals (Documentary, 2013) IMDB | Amazon  
 
Supermensch: The Legend of Shep Gordon (Documentary, 2013) IMBD | Netflix  
 
Inventing David Geffen (PBS American Masters Documentary, November 20, 2012 ) YouTube | 
PBS 
 
20 Feet From Stardom (Documentary, 2013) IMBD | Amazon 
 
 
LISTENING LIST: 
Freakonomics Radio Why Is the Live-Event Ticket Market So Screwed Up? 
 
The Bob Lefsetz Podcast: Podcast Link 

Interviews with Nathan Hubbard of Ticketmaster, John Boyle of Insomniac Music 
festival, Andrew Oldham – former Manager of the Rolling Stones, and more. 

 
Promoter 101 Podcast: Promoter 101 The Podcast  

Paradigm's Joe Atamian and Live Nation's Sean Striegel 
Paradigm's Lee Anderson, AEG (UK) Toby Leighton-pope, RCA's Nick Light  
Paradigm’s Todd Walker, the Bowery Presents’ Josh Bhatti and Mark Kates 

 
 
ARTICLES: 
“From Beyoncé to Springsteen, almost every big concert goes through Live Nation CEO Michael 
Rapino”  | Recode, May 26, 2016 Audio Link 
 
“Ari Emanuel and Patrick Whitesell Unleashed: WME-IMG's Strategy, IPO Plans, China and the 
Doubters”, The Hollywood Reporter, March 30, 2016 | Article Link 
 
 
MUSIC BLOGS & MEDIA 
Follow some or all of these blogs and media outlets via social media or an RSS feed tool such as 
Feedly 
3hive 
Agent vs. Promoter 
All Things Go 
All Music  
Alphabet Bands 
Antiquiet 

http://freakonomics.com/podcast/live-event-ticket-market-screwed/
https://itunes.apple.com/us/podcast/the-bob-lefsetz-podcast/id1316200737?mt=2
https://soundcloud.com/promoter101
https://soundcloud.com/promoter101/promoter-101-57-paradigms-joe-atamian-live-nations-sean-striegel-a-story-from-tony-conway
https://www.spreaker.com/user/promoter101/promoter-101-24-paradigms-lee-anderson-a
https://soundcloud.com/promoter101/promoter-101-54-paradigms-todd-walker-the-bowery-presents-josh-bhatti-and-mark-kates
https://www.recode.net/2016/5/26/11714072/michael-rapino-live-nation-ticketmaster-beyonce-springsteen-disneyland
https://www.hollywoodreporter.com/features/ari-emanuel-patrick-whitesell-unleashed-879003


Aquarium Drunkard 
Billboard 
Blabbermouth 
Breaking More Waves 
Brooklyn Vegan 
Buddyhead 
Buzzbands.la 
Clash Magazine 
CMJ 
Consequence of Sound 
Disco Naivete 
DIY Music Biz 
Drowned In Sound 
Ear Buddy 
FACT Magazine 
Gapers Block 
Gorilla Vs. Bear 
Guardian Music 
hypebot 
Hype Machine 
Indie Shuffle 
IQ Magazine  
JamBase 
Kings of A&R 
Mediabase – requires (free) sign up. Great resource for radio market information.  
Music Feeds  
My Old Kentucky Blog 
NPR Music 
NME 
NYT Music 
Paste Magazine 
Pigeons & Planes 
Pitchfork 
Pollstar ConcertWire 
Pretty Much Amazing 
Rawkblog 
Rollo & Grady 
Spin 
Stereogum 
The A.V. Club  
The Daily Swarm 
The FADER 
The Line of Best Fit 



The Math Rock Blog 
The Needle Drop 
The Quietus 
The Wild Honey Pie 
The PRP 
Triple J Music News 
Song Exploder 
Hollywood Reporter 
 



 
 

  

ENGAGEMENT AGREEMENT 
 
Agreement made this, [DATE], by and between [ARTIST COMPANY] (“Producer”) f/s/o [ARTIST 
NAME] ("Artist") and [PURCHASER COMPANY] ('Purchaser'). 
 
It is mutually agreed between the parties as follows: 
 
Purchaser hereby engages the Producer to furnish the Artist to perform the engagement (hereinafter referred to as 'the 
engagement') subject to all of the Terms and Conditions herein set forth, including those on the face of this Agreement 
and those entitled 'Riders' and 'Terms and Conditions'. 

 
Date of Engagement: [DATE OF ENGAGEMENT] 

 

Hours of Performance / Set Length: [TIME SLOT] 
 

 
Venue Name: [VENUE NAME] 
Venue Location: [VENUE ADDRESS] 

  
Venue Information:  [CAPACITY / AGE RESTICTION / TICKET PRICING] 
 
Artist Guarantee: ________ U.S. Dollars (US$ #####)   
  

 Artist must be billed as: [ARTIST BILLING] 
 
 Merchandise Rate: [MERCHANDISE RATE SPLIT] 
 

PURCHASER TO PROVIDE: 
Flights: [INDICATE WHETHER COSTS ARE INCLUDED IN 

GUARANTEE OR IN ADDITION] 
Hotels: # Room(s) (Type of Rooms) 

 

Ground: All Local Ground By Professional Car Service. 
Per Diem: $### Meal Buyout 

 
 

PAYMENT SCHEDULE: 
Deposit: ________ U.S. Dollars (US$ #####) due on or before [DEPOSIT 

DEADLINE DATE] 
 
Balance: ________ U.S. Dollars (US$ #####) due on or before 

[BALANCE DEADLINE DATE]  
 

Purchaser additionally expresses that Purchaser has read and fully agrees to the Artist Rider and Additional 
Terms and Conditions, which are deemed incorporated herein and made a part hereof, and the provisions of any 
Artist performance rider annexed hereto. Please sign and initial all pages. 

 
 

Purchaser: Producer: 
 

[PURCHASER COMPANY]     [ARTIST COMPANY]  
 

 
By:__________________________________  By:________________________________ 
 
Title:_________________________________ Title:_______________________________ 

  



 
 

  

 
ADDITIONAL TERMS AND CONDITIONS 

The following additional terms and conditions are incorporated in and are made part of the contract attached hereto. 

 
1. BILLING / ADVERTISING / PROMOTION / ON SALE: 

(a) Unless otherwise indicated in the contract, ARTIST is to receive 100% sole exclusive headline billing in all forms 
of display, advertising and publicity, including, but not limited to, program, fliers, signs and marquees. For the avoidance of doubt, no 
other performer shall receive credit or billing in any advertising without the prior written consent of PRODUCER. 

(b) No other performer shall receive billing equal to or greater than ARTIST and PRODUCER reserves the right of 
prior written approval over the type and quantity of billing for all support acts or other performers in connection with the Engagement. 

(c) It shall be PURCHASER’s sole responsibility to properly promote and advertise this Engagement. 
(d) This Engagement shall not be announced or advertised in any way without PRODUCER’s prior written approval. 

This includes press releases, text messages, teasers, social media blasts, or any other form of public announcement.  
(e) PRODUCER and PURCHASER shall mutually designate an announcement date and the on-sale date for the 

Engagement.  
(f) PRODUCER shall have the right to supply or approve (in writing) all artwork, announcements, listings, 

advertisements and other materials in connection with the Engagement, it being understood and agreed that no such materials shall be 
released or distributed without such approval. Any failure to comply with the foregoing shall constitute a material breach of this 
Agreement. In such event, in addition to PRODUCER’s other rights and remedies (all of which are reserved), no ad fees will be charged 
to the PRODUCER at settlement, and a minimum penalty of $100 per occurrence will be charged to PURCHASER.  

 (g) All artwork is to use official PRODUCER logo(s) and photo(s), shall include ARTIST’s websites and social 
media outlets, and is subject to written approval by PRODUCER before it is distributed to the public. Proofs must be sent to 
PRODUCER’s Agency for approval no less than 30 days prior to the Engagement, and not less than 48 hours prior to any imposed print 
deadlines such that there is enough time to make any necessary changes.  

 (h) UNDER NO CIRCUMSTANCES may local or national corporate entities be tagged onto or included in 
advertisements absent PRODUCER’s express prior written consent. There can further be no sponsorships in stand-alone ads, without 
management prior written approval. 

 (i) There shall be no radio station presents/co-promotes or radio promotional comps without prior written permission 
from Producer, record label or management. For the avoidance of doubt, PURCHASER shall neither represent, nor authorize or permit 
any other person or entity to represent, that the Engagement is being promoted, sponsored, co-promoted or co-sponsored by any product 
or service, or by any person or entity manufacturing, distributing, selling or otherwise dealing in or associated, directly or indirectly, 
with any product or service (including any newspaper, magazine, radio or television station, or any other entertainment medium). 

(j) PURCHASER shall only use print ads, radio spots and television spots which have been approved by 
PRODUCER in writing prior to dissemination  or broadcast, as applicable. All radio and television advertising shall only use music 
designated or approved in writing by PRODUCER. No music recorded by any person or group other than PRODUCER shall be used in 
any advertising in connection with the Engagement. 

(k) All marketing plans are to be submitted and approved by PRODUCER in writing prior to on-sale. 
(l) Promotional Meet & Greet and interview requests are subject to prior written approval by PRODUCER, which 

PRODUCER may approve or disapprove in its sole discretion. 
(m) All advertising to be billed at net cost. 

 
2. SHOW SCHEDULE: 

(a) Prior to executing this Agreement, PURCHASER shall inform PRODUCER in writing of any mandatory union 
breaks, curfews, fire regulations, minimum and maximum light level requirements, maximum sound level limits, requirements relating 
to the presence of uniformed police within the venue, and any other unique regulations or peculiarities. PURCHASER’s failure to do so 
(or any omission therefrom) shall be deemed a representation and warranty by PURCHASER that the foregoing do not exist, and 
PRODUCER shall not be liable for any costs, fines or other expenses incurred due to non-adherence to the foregoing. As between 
PRODUCER and PURCHASER, PURCHASER shall be solely responsible for any overtime charges, fines, penalties and other costs 
which arise from any violation of any of the foregoing.  
 (b) All show times must be confirmed and are subject to PRODUCER’s prior written approval. Any changes to any 
show schedule times must be confirmed in writing by PRODUCER. If, through no fault of PRODUCER, PRODUCER’s set time is 
delayed for more than thirty (30) minutes, for any reason whatsoever, PRODUCER has the right to not perform, shall retain all monies 
previously paid by PURCHASER as partial compensation and PURCHASER shall remain liable for payment of the full balance of the 
Guarantee, with no further obligation of PRODUCER whatsoever. Further, if PRODUCER, in its sole judgment, determines that its set 
time may be delayed because the set time(s) of any or all of the other performers at the engagement is/are running over the allotted 
times, PRODUCER has the right to demand that PURCHASER shorten any other performers' set times. If PURCHASER fails to do so, 
PRODUCER shall have the right not to perform, shall retain all monies previously paid by PURCHASER as partial compensation and 
PURCHASER shall remain liable for payment of the full balance of the Guarantee, with no further obligation of PRODUCER or 
ARTIST whatsoever. In the event that PURCHASER shortens other performers' set times but PRODUCER’s set time is still delayed 
thirty (30) minutes or more PRODUCER will have the right, in its sole discretion, to choose not to perform, shall retain all monies 
previously paid by PURCHASER as partial compensation and PURCHASER shall remain liable for payment of the full balance of the 
Guarantee, with no further obligation of PRODUCER or ARTIST whatsoever. 

(c) PRODUCER shall have the right of prior written approval and final approval over any and all supporting acts 
and/or other performers and their respective order of performance and performance length.  No other performer’s equipment may appear 
on stage during PRODUCER’s sound check or performance. 

 
 
 



 
 

  

 
3. SOUND CHECK REQUIREMENTS (in addition to the production/technical requirements stipulated in the Artist Rider): 

(a) The ARTIST reserves the right to a thorough sound check prior to the doors opening to the public at the venue. 
The ARTIST reserves the right to 60 minutes of set up and, in addition, at least 60 minutes of exclusive time on the house sound system 
with the aid of the sound technician working the venue the day of the Engagement. 
**NOTE: If one or more of the backline or sound check requirements are not complied with the PRODUCER reserves the right 
to cancel the Engagement and the PURCHASER will be liable to the PRODUCER for the full Guarantee specified for the 
Engagement.** 

(b) The show production schedule (including without limitation, load-in, load-out, sound check and all other 
production call times) shall be subject to PRODUCER’s prior written approval and shall be advanced with PRODUCER or its authorized 
representative not later than one week prior to Engagement. PURCHASER's failure to comply herewith shall be deemed a material 
breach of this Agreement and PRODUCER shall have the right to not perform the Engagement and shall be entitled to receive the full-
Guarantee with no further obligation to PURCHASER. 

 
4. VENUE SOUND ENGINEER:  The PURCHASER shall provide ONE competent sound engineer. The PRODUCER may 
provide their own FOH soundperson, who shall have the ability to, at his discretion, attenuate, or remove completely any compression 
or limiting that may be inserted into the main FOH mix. 
 
5.  PRODUCTION AND PERFORMANCE CONTROL:  The PRODUCER and their personnel shall maintain 100% creative 
control of the production and presentation of the ARTIST’s performance, which includes, but is not limited to, the following provisions: 

(a) There are to be no stage announcements whatsoever provided that the foregoing shall not be construed to limit 
required announcements for emergency or security problems and/or concerns. 

(b) The volume of the Engagement, both onstage and through the house system, shall be determined exclusively by 
the PRODUCER (within the limits of equipment capacity). If venue has dB restrictions, such shall be made known to PRODUCER in 
writing at the time of signing of this Agreement. PRODUCER shall not be responsible to pay any penalty or fine in connection with DB 
limits. 

(c) All production kills will be made according to ARTIST’s technical rider and coordinated through the ARTIST’s 
Production Manager and Tour Manager.  There shall be no reduction in the Guarantee due to production kills. 

(d) All music played in the venue before and after the Engagement, between acts and during all intermissions shall 
be subject to PRODUCER’s prior approval, or at the PRODUCER’s election, furnished by the Tour Manager. 

(e) PURCHASER shall not utilize, display or permit any third party or entity to utilize or display, before, during or 
after a Engagement, any film, video or other audio-visual program without prior written approval of PRODUCER. 

(f) The house lights shall not be turned up during a Engagement unless and until cued by the Tour Manager or 
PRODUCER’s Lighting Director. 

 
6. FACILITIES: 

(a) PURCHASER agrees to furnish at its sole cost and expense in connection with the Engagement, all that is necessary for the 
proper and lawful presentation of the Engagement, including, without limitation, a suitable venue, well-heated, ventilated, lighted, clean and in 
good order, stage curtains, microphones in number and quality required by PRODUCER, dressing rooms (clean, comfortable, properly heated 
and air-conditioned and near the stage), all necessary electricians and stage hands, all necessary first class lighting, tickets, house programs, all 
licenses (including musical performing rights licenses), special police, ushers, ticket sellers, ticket takers, appropriate and sufficient advertising in 
all media and PURCHASER shall pay all other necessary expenses in connection therewith. 

(b) PURCHASER shall also provide at its sole cost and expense all necessary equipment for the Engagement hereunder as 
provided on the face of the contract, or as designated in the attached ARTIST Rider, unless otherwise agreed by PRODUCER and PURCHASER 
in writing. Exact requirements to be advised if same differs from ARTIST Rider specifications. 

(c) PURCHASER will pay for all performing rights licenses and fees in connection with the Engagement including ASCAP 
and BMI. 

(d) PURCHASER agrees to pay all amusement taxes, if applicable. 
(e) PURCHASER shall comply with all regulations and requirements of any union(s) that may have jurisdiction over any of 

the said materials, facilities and personnel to be furnished by PURCHASER and PRODUCER hereunder. 
(f) If any damage or loss is caused to the ARTIST's equipment because of unconditioned power, improper power 

conversion, unstable table / riser, or any other similar reason not directly caused by the PRODUCER, it is the sole responsibility of the 
PURCHASER to pay one hundred percent (100%) of the amount of damages incurred within five (5) business days after the submission 
of an invoice. 
 
7. SIGNS / PLACARDS/SPONSORSHIPS:   

(a) There shall be no signs, placards, banners, logos or any other advertisement material advertising any 
product, service or company inside the venue or at the rear of or on or around the stage during the entire Engagement without the 
PRODUCER's express prior written permission. Additionally, there shall be no national, state, municipal or other flag or banner in the 
stage or Engagement area prior to or during a Engagement without the PRODUCER's express prior written permission. In any venue 
where such permanent signage is present, the venue agrees to turn off backlit signs but will not cover or remove signage, subject to 
venue management approval.  

(b) The Engagement shall not be sponsored or in any manner tied to any commercial 
product, service, or entity without the PRODUCER's express written permission. Any and all sponsorship requests must have a written 
proposal sent to the PRODUCER and it must be approved in writing by PRODUCER.  

(c) PURCHASER agrees that this Agreement is NOT contingent on PURCHASER obtaining corporate or any other 
type of sponsorship whatsoever.  

(d) No advertising, sponsorship, or other type of commercial endorsement allowed on ticket faces or in any flyer, 
handbill, poster or other promotional or publicity material unless approved in writing by PRODUCER.  
 



 
 

  

 
8. TICKET DATA: 

 (a) Subject to local laws, PURCHASER agrees to make available to PRODUCER’s Agency, within five (5) business 
days of the completion of the Engagement, a full and detailed database of all ticket purchasers’ details (names, addresses, etc.) as secured 
via the ticketing process; and to ensure that the appropriate language has been placed on the actual tickets prior to on sale to ensure the 
information may both be forwarded to and used by the PRODUCER. 

 (b) PURCHASER agrees to provide PRODUCER’s Agency and any authorized PRODUCER representative final 
attendance and final ticket prices on the day of the show within 48 hours after the Engagement. 
 
9. SECURITY (in addition to any additional security requirements set forth in the ARTIST Rider): 

(a) The PURCHASER shall guarantee proper security at all times to ensure the safety of the ARTIST, auxiliary 
personnel, instruments, all equipment, costumes and personal property during and after the Engagement. Particular security must be 
provided in the areas of the stage, dressing rooms and all exits and entrances to the auditorium and mixing consoles. Security protection 
is to commence upon arrival of the ARTIST at the venues, until all equipment is repacked into transportation and ARTIST personnel 
have left the premises.  

(b) All backstage passes, stage access passes, and guest passes shall be issued only by PRODUCER's authorized 
representative, and neither PURCHASER nor venue management shall issue any such passes. No passes originating from another artist’s 
show or from PURCHASER, except those issued by PRODUCER's authorized representative, shall be valid. 
 
10. RECORDING THE PERFORMANCE: 

(a) There shall be absolutely NO audio and/or video recording, live broadcasts, webcasts, photography, and/or any 
other recording, broadcast and/or exploitation of ARTIST or ARTIST's performance unless express prior written permission has been 
granted by PRODUCER, which permission may be withheld or granted in PRODUCER’s sole discretion. PURCHASER acknowledges 
and agrees that, PRODUCER and/or ARTIST shall, throughout the universe in perpetuity, be the sole and exclusive owner (as works 
made for hire) of, and PRODUCER and/or ARTIST hereby reserves all rights with respect to, any and all material which displays, 
duplicates or reproduces all or any part of the activities of ARTIST and/or other persons in connection with the performance, this 
Engagement, or otherwise in connection with ARTIST's professional and personal life (including so-called “behind the scenes” and 
“making of” activities). All of the foregoing are herein collectively referred to as the “Reproductions”.  

(b) It is hereby agreed and understood that PRODUCER may be filming and recording the performances for potential 
future use and exploitation; there is to be no origination fees, location fees, usage fees, royalties or other sums due PURCHASER, venue 
management or any third party for any such use or exploitation. PURCHASER acknowledges and agrees that PRODUCER and 
PRODUCER's designees shall have the sole and exclusive right to make and authorize the making of any Reproduction, in their sole 
discretion, and that the Reproductions may contain scenes in which PURCHASER’s personnel appear recognizably and/or in which 
PURCHASER’s name, or PURCHASER’s personnel’s names, sounds, voices, photographs, likenesses, appearances, performance 
and/or Engagements, activities or any combination of the foregoing are used (the “Scenes”). PURCHASER, on behalf of itself and 
PURCHASER’s personnel, hereby grants to PRODUCER and ARTIST, throughout the universe in perpetuity, the right to distribute, 
advertise, promote, exploit or otherwise use the Scenes by any and all means in any and all media. PURCHASER, on behalf of itself 
and PURCHASER’s personnel, hereby releases PRODUCER, ARTIST and their respective affiliates from any claims and causes of 
action which PURCHASER and/or PURCHASER’s personnel might have arising from the manner in which PURCHASER and/or any 
of PURCHASER’s personnel are depicted in the Scenes. 

(c) The only professional photographers that will be allowed to shoot during PRODUCER's Engagement or otherwise 
photograph PRODUCER at or around the venue will be PRODUCER's approved professional photographers or other photographers 
explicitly approved by PRODUCER's Tour Manager, Manager or Agent. PURCHASER shall use commercially reasonable efforts to 
prevent anyone not specifically authorized by the PRODUCER or an authorized representative to enter the venue with any audio and/or 
audio-visual recording device or mechanism.  
 
11. INSURANCE:   
(a) PURCHASER agrees to provide public and general liability insurance coverage, including without limitation, public and 
general liability automobile, liability, and comprehensive coverage, in an amount not less than $5,000,000 per occurrence to 
protect against any claim for personal injury or property damage otherwise brought by or on behalf of any third party, person, firm, or 
corporation as a result of or in connection with the Engagement(s). The policy shall name PRODUCER, ARTIST, each individual 
member of ARTIST and their respective employees, directors, officers, principals, representatives, and shareholders as additional 
insureds.  
(b) In addition, PURCHASER shall maintain in effect (a) workers' compensation insurance (or the equivalent thereof if 
workers' compensation insurance is not available) covering all of its employees, subcontractors, and other personnel under the control, 
direction, or authority of PURCHASER, whether directly or indirectly, who are involved in the installation, operation, and/or 
maintenance of equipment provided by PURCHASER, and (b) hired and non-owned automobile insurance. PURCHASER shall 
supply PRODUCER with certificates of insurance showing coverage of the above at least ten (10) business days prior to the 
Engagement date; provided, however, that if PURCHASER does not provide such certificate by the foregoing date, PRODUCER  
may, in its sole discretion, terminate this Agreement. If PURCHASER has not provided certificates of insurance as set forth herein, 
PRODUCER may elect to perform the show; provided, however, that PURCHASER will be responsible nonetheless for the insurance 
coverage specified herein. PRODUCER’s failure to request, review or comment on any such certificates shall not affect 
PRODUCER’s rights or PURCHASER’s obligations hereunder. 
(c) The insurance policies described herein will contain provisions requiring the insurance company to give PRODUCER at 
least ten (10) days prior written notice of any revision, modification, or cancellation. Any proposed change in certificates of insurance 
will be submitted to PRODUCER for written approval prior to any such change taking effect.  
 
12. INDEMNIFICATION: 

(a) PURCHASER shall indemnify, protect, and hold PRODUCER, ARTIST and the individual performing members 
of ARTIST, as well as PRODUCER’s and ARTIST’s respective agents, employees, representatives, officers, and directors, harmless, 



 
 

  

from and against any claim, demand, action, loss, cost, damage, or expense whatsoever (including, without limitation, reasonable 
attorneys' fees) arising out of or in connection with the Engagement, including, but not limited to:  

1. Any claim, demand, or action made by any third party, as a direct or indirect consequence of the Engagement;  
2. Any and all loss, damage, and/or destruction occurring to PRODUCER's, ARTIST’s, and/or their respective employees', 

contractors', or agents' instruments and equipment at the place of the Engagement, including, but not limited to, damage, loss, or 
destruction caused by forces beyond the parties' control;  

3. A breach or alleged breach of any warranty, representation, or agreement made by PURCHASER hereunder in 
connection with the Engagement, including, without limitation, any failure by PURCHASER to perform any agreement entered into 
between PURCHASER and any third party; and  

4. Damage or injury to any patrons, or the venue, or any fixture or personal property therein, caused by fans or any others 
not engaged by PRODUCER’s. For the avoidance of doubt, no claim, deduction, or offset will be made by PURCHASER in respect of 
same, unless proof of such damage and the cause thereof is provided to PRODUCER, and PRODUCER’ expressly agrees to such claim, 
deduction, or offset in writing. 

(b) If an insurable risk occurs, resort to the procedures set forth in the insurance policies required hereunder, and any 
resulting remedies, will be the sole remedy of PURCHASER.  
 
13. MERCHANDISING: 

(a) PRODUCER shall have the exclusive right to sell goods (including, but not limited to, compact discs, tapes, 
records, and items of clothing) on the premises of the place of Engagement. The house commission rate set forth on the face page of 
this agreement shall be the only such commission that applies. For the purposes of this agreement, said commission rate shall apply to 
the sale of clothing and novelty items only. The sale of recorded product of any kind shall be exempt from said commission. The agreed 
payment shall include all house commissions and shall be the only payment made with respect to merchandising rights during this 
engagement. The PURCHASER agrees that no party, including PURCHASER, will appropriate the ARTIST’s name or likeness for any 
merchandising use whatsoever. For venues of 1,000 cap or larger, PURCHASER shall provide adequate security to ensure that no 
"bootleg" merchandise shall be sold within venue grounds. This prohibition includes any and every type of poster intended for sale at 
the venue or elsewhere at any time. 

(b) PURCHASER agrees to provide a secure, clean, well-lit, and highly visible area suitable for merchandise sales. 
At PRODUCER’s request, at least one merchandising stand accessible to the general public shall be available outside the venue near 
the main ticket office of the venue. 
 
14. PAYMENT/SETTLEMENT/BOX OFFICE: 

(a) If a deposit is noted on the contract face page, then a deposit of stated amount shall be made by PURCHASER in 
the form of a money order or certified check to, and in the name of Agency pursuant to the payment terms contained in the contract. It 
is understood and agreed that if deposits are not received on or before the due date, PRODUCER shall have the right to cancel the 
Engagement and the full amount of the Guarantee shall nevertheless be due to PRODUCER. The balance due after the Engagement 
shall be paid by PURCHASER to PRODUCER’s representative by cash, wire transfer, money order, or certified check not later than 
thirty minutes after the end of PRODUCER’s Engagement. 

(b) If the full price agreed upon involves a percentage after a break point, that break point represents the maximum 
total of all accepted expenses pertaining to this engagement increased by an agreed percent to allow for PURCHASER profit. Any 
compensation, travel expenses, per diems, taxes or related overhead incurred in connection with a stage manager or production manager 
working for or on behalf of PURCHASER shall not be included in PURCHASER’s show expenses in connection with this Engagement. 
All expenses related to any such person shall be borne solely by PURCHASER. All approved variable expenses will be calculated after 
any approved parking and/or facility fees and approved state taxes have been deducted. (Variables will be calculated on the net net). 
Notwithstanding the foregoing, unless PURCHASER advises Agency promptly after submission of this agreement to PURCHASER of 
any and all taxes which may be required to be withheld from monies earned by PRODUCER from this engagement, any such tax shall 
be paid by PURCHASER (and, when applicable, shall not be a deductible expense in calculating the break point). No taxes of any kind 
shall be deductible unless such taxes are actually paid by PURCHASER and PURCHASER does not receive or is not entitled to any 
form of tax deduction, credit or other offset of such taxes. All expenses are high-end budgets. These expenses should only go down. If 
any budgeted expenses should increase, written approval from PRODUCER representation is required. All budgeted expenses will be 
actualized at time of settlement with original copies of invoices and be calculated as show costs. Details of all expenses must be made 
available along with copies of all supporting invoices and receipts to the PRODUCER’s representative. In house nut situations, there 
will be no "caps" or charge backs for any production elements that would penalize the PRODUCER. For any deals with "Sell Out" 
bonuses, "Sell Out" is defined as 95% of sellable capacity. "Sellable Capacity" is defined as legal capacity less mutually agreed comps 
and production kills. 

(c) PURCHASER shall first apply any and all receipts derived from the entertainment presentation to the payments 
required hereunder. All payments shall be made in full without any deductions whatsoever. 

(d) PRODUCER shall have the right to have a representative present in the box office at all times. Said representative 
shall have the right to enter the box-office and inspect the records of the PURCHASER and venue relating to the gross receipts of this 
engagement. There can be ABSOLUTELY NO PRE-PULLED TICKETS prior to on-sale date and time, with the exception of approved 
presale and auction sales. There may be surprise ticket audits moments before on sale to ensure no other holds or tickets have been 
pulled from the system prior to going on sale. 

(e) In the event that the compensation payable to PRODUCER hereunder is based in whole or in part on the box 
office receipts, PRODUCER shall have the right to set a limit on the number of complimentary admissions to be allowed by the house. 
PURCHASER agrees that at no time will the house list be in excess of twenty (20) people. All ticket holds must be approved by 
management at least 2 days prior to on sale. PRODUCER shall have the right to set a limit to the number of free admissions authorized 
by PURCHASER. If PURCHASER is unable to accurately determine the number of persons admitted free, PURCHASER agrees to 
accept as binding a reasonable estimate made by PRODUCER’s representative. 

(f) PURCHASER shall not itself, nor shall it authorize or allow others (including the venue) to sell so-called "VIP" 
ticket packages or any other ticket packages in connection with the engagement without PRODUCER’s prior, written consent and 
approval. Should PRODUCER consent and approve of any such ticket packaging in connection with the engagement, PRODUCER 



 
 

  

shall have approval over the terms of such packaging and sales, and shall share in the revenue derived thereof, in an amount to be 
mutually agreed by all parties. 

(g)  It is understood and agreed there will be no charge-backs to PRODUCER under any circumstances. 
(h) All prices for the tickets and the scaling of the venue shall be approved in writing by PRODUCER prior to the 

sale of any tickets. Any changes to ticket scaling, ticket prices (including type of seating/standing) are subject to written approval. In 
the event of any increase in capacity PRODUCER and PURCHASER are to negotiate a bonus in good faith. 

(i) All invoices, bills, receipts, and other books and records of PURCHASER shall be retained by PURCHASER for 
a period of not less than three hundred sixty five (365) days after the date of the applicable Engagement, during which time an authorized 
representative of PRODUCER shall have the right to inspect all invoices, bills, receipts and other books and records of PURCHASER 
with respect to the Engagement. 

(j) All ticket faces to list net ticket price with any additional fees listed separately. 
 
15. ADDITIONAL WARRANTIES AND REPRESENTATIONS/ MISCELLANEOUS PROVISIONS: 

(a) PURCHASER hereby warrants that he/she is of sound mind and of legal age to enter into this binding contract. 
The person executing this agreement on PURCHASER’s behalf warrants his/her authority to do so, and such person hereby personally 
assumes liability for any payments due under this agreement. 

(b) A representative of PURCHASER capable of making any decisions pertaining to this engagement must be present 
at the place of Engagement from the time the PRODUCER and/or crew is scheduled to arrive and shall remain through the time of their 
load-out and all requirements of the contract and rider are fulfilled. This representative must have copies of this entire agreement together 
with any and all information pertaining to this engagement in his/her possession. 

(c) The PURCHASER warrants that all terms outlined in this contract and rider are strictly confidential between the 
PURCHASER and the PRODUCER. Any disclosure by PURCHASER regarding PRODUCER’s Guarantee, additional provisions, 
technical requirements, or other confidential information contained herein will be considered a material breach of this Agreement. 

(d) Any requirement hereunder to obtain PRODUCER’s approval shall be deemed to require the prior written 
approval of PRODUCER or PRODUCER’s authorized representative, it being understood and agreed that such approval may be granted 
in any form of writing, including, without limitation, via email. 

(e) Nothing in this Agreement shall require the commission of any act contrary to applicable law or to any rules or 
regulations of any union, guild or similar body having jurisdiction over the services and personnel to be furnished by PRODUCER to 
PURCHASER hereunder. In the event of any conflict between any provision of this Agreement and any such law, rule or regulation, 
such law, rule or regulation shall prevail and this Agreement shall be curtailed, modified, or limited only to the extent necessary to 
eliminate such conflict. 

(f) PURCHASER shall not have the right to assign or transfer this Agreement, or any provision thereof. 
(g) The waiver of any breach of any provision of this Agreement shall not be deemed a continuing waiver, and no 

delay in exercise of a right shall constitute a waiver. 
(h) Nothing herein contained shall ever be construed as to constitute the parties hereto as a partnership, or joint 

venture, nor to make PRODUCER and/or ARTIST liable in whole or in part for any obligation that may be incurred by PURCHASER, 
in PURCHASER's carrying out any of the provisions hereof, or otherwise. THE PERSON EXECUTING THIS AGREEMENT ON 
PURCHASER'S BEHALF WARRANTS HIS/HER AUTHORITY TO DO SO. 

(i) This Agreement may be executed in two (2) or more counterparts, each of which shall be deemed an original and 
all of which taken together shall constitute one (1) and the same instrument.  Delivery of an executed counterpart of a signature page to 
this Agreement by telecopier or electronic delivery (i.e. PDF format), including electronically signed versions of the same shall be as 
effective as delivery of a manually executed counterpart of this Agreement and shall be sufficient to bind the parties to the terms and 
conditions of this Agreement. 
 
16. DEFAULT 

(a) In the event PURCHASER refuses or neglects to provide any of the items herein stated and/or fails to make any 
of the payments as provided herein, or otherwise commits any material breach of PURCHASER’s obligations hereunder, then without 
limiting PRODUCER’s other rights or remedies, PRODUCER shall have the right to refuse to render services or otherwise perform 
under this Agreement and shall have the right to retain any amounts theretofore paid to or on behalf of PRODUCER. Furthermore, in 
such Engagement PURCHASER will remain liable to PRODUCER for the full Guarantee specified for the Engagement.  

(b) In addition, if on or before the date of any scheduled Engagement, PURCHASER has failed, neglected, or refused 
to perform any contract with any other performer for any earlier engagement, PRODUCER’s Agent shall have the right to demand 
immediate payment of all guaranteed compensation hereunder. If PURCHASER fails or refuses to immediately make such payment, 
said Agent shall have the right to cancel this engagement by notice to PURCHASER to that effect. In such an Engagement, PRODUCER 
shall have the right to retain any amounts theretofore paid to or on behalf of PRODUCER. 

(c) Should PURCHASER cancel this engagement under any circumstance, other than an Act of God, more than 45 
days before the Engagement, the PURCHASER shall immediately remit to Agency, a wire transfer, certified check or money order in 
the amount of fifty percent of the full Guarantee specified for the Engagement. Should PURCHASER cancel this engagement under any 
circumstance, other than an Act of God, 0-45 days before the Engagement, the PURCHASER shall immediately remit to Agency, a wire 
transfer, certified check or money order in the amount of one hundred percent of the full Guarantee specified for the Engagement. If 
PURCHASER cancels the engagement, PURCHASER will also incur full financial responsibility for all non-refundable flights, hotel 
accommodations, and vehicle rentals, related to the Engagement. PRODUCER agrees to furnish PURCHASER with receipts for travel 
and hotel costs. 

(d) Please note that none of the requirements of the ARTIST Rider can be invalidated by the failure of PRODUCER 
personnel to advance the engagement with any member of PURCHASER’s production staff. Failure to provide any of the requirements 
of this rider may result in the cancellation of the Engagement. In case of such cancellation, PURCHASER shall remain liable to the 
PRODUCER for the full Guarantee specified for the Engagement. 
 
 
 



 
 

  

17. LIMITATION OF LIABILITY 
In the event of an alleged material breach of this Agreement by PRODUCER, PURCHASER agrees that the maximum damages which 
PURCHASER may seek to recover will be limited to necessary out-of-pocket expenses directly incurred by PURCHASER relating to 
the Engagement, including out-of-pocket costs, taking into account any amounts that PURCHASER recovered or could have recovered 
using its best efforts to mitigate its damages. Notwithstanding the foregoing, PURCHASER will not be entitled to recover any alleged 
lost profits or similar damages.  
 
18. FORCE MAJEURE 

(a) The PRODUCER’s obligations hereunder are subject to suspension or cancellation by PRODUCER in the event 
of ARTIST (or any key member thereof) sickness, illness, incapacity, inability to perform, accident, failure of means of transportation, 
Act of God, riot, strike, labor difficulty or restriction, epidemic, any act of public authority, failure of transportation, or any other cause, 
similar or dissimilar, beyond PRODUCER or ARTIST’s reasonable control.  In such event, there shall be no claim for damages or 
expenses by PURCHASER and PRODUCER and ARTIST’s obligations in connection with the Engagement shall be deemed waived. 

(b) If, as a result of a Force Majeure Event (as defined below), PRODUCER or ARTIST is unable to or is prevented 
from performing the Engagement or any portion thereof or any material obligation  under the Agreement, then PRODUCER and 
ARTIST’s obligations hereunder will be fully excused, there shall be no claim for damages or expenses by PURCHASER.  
Notwithstanding the foregoing, (i) PRODUCER shall be entitled to payment for services rendered up until the time of inability to 
perform by reason of such Force Majeure Event; and (ii) in the event of nonperformance due to such Force Majeure Event, if ARTIST 
was otherwise present and ready, willing and able to perform as scheduled, then PRODUCER shall be entitled to payment of the full 
Guarantee hereunder. 

(c) A “Force Majeure Event” is defined as one or more of the following causes which renders performance 
impossible, impractical, or unsafe: death, illness of, or injury to ARTIST or a member of ARTIST’s immediate family, any of ARTIST’s 
musicians; theft, loss, destruction, or breakdown of instruments or equipment owned or leased by ARTIST; fire; threat(s) or act(s) of 
terrorism; riot(s) or other form(s) of civil disorder in, around, or near the Engagement(s) venue; strike, lockout, or other forms of labor 
difficulties; any act, order, rule, or regulation of any court, government agency, or public authority; act of God; absence of power or 
other essential services; failure of technical facilities; failure or delay of transportation not within PRODUCER’s reasonable control; 
severe inclement weather (noting that the Engagement shall proceed regardless of incumbent weather, however if conditions become so 
severe as to threaten safety of either party or the audience, the Force Majeure Event class shall apply); and/or any similar or dissimilar 
cause beyond PRODUCER’s or PURCHASER's reasonable control.  
 
19. ROLE OF AGENT.  It is expressly understood by the PURCHASER, PRODUCER and ARTIST that Agency, its employees 
and its managers, do not assume any liability for any action(s) taken by the PRODUCER, ARTIST, the PURCHASER or anyone 
connected with the venue or its operator(s). It is further understood that Agency, its employees and its managers do not assume liability 
for any claim of any type of damages arising out of the Engagement that is the subject of this contract. 
 
20. CHOICE OF LAW/FORUM.  This agreement shall be construed in accordance with the laws of the State of [      ] and shall 
be deemed entered into in that State. Solely the courts located in the State of Illinois shall have jurisdiction and venue with regard to any 
claim arising out of or in connection with this agreement. 
 
21. AGREEMENT PREVAILS.  In case of any conflict of terms, the terms contained within the contract and ARTIST Rider 
shall prevail over all others. All terms of the contract and ARTIST rider are specifically accepted by the PURCHASER unless they are 
waived by the PRODUCER or their representative. Such waiver shall be effective only if initialed by the PRODUCER or their 
representative. 
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Synopsis
Background: Comedians' heirs brought copyright
infringement action against producers of theatrical
production based on comedians' “Who's On First?”
routine. The United States District Court for the Southern
District of New York, George B. Daniels, J., 151
F.Supp.3d 419, granted producers' motion to dismiss.
Heirs appealed.

Holdings: The Court of Appeals, Reena Raggi, Circuit
Judge, held that:

[1] purpose and character of use factor weighed against
fair use defense;

[2] nature of copyrighted work factor weighed against fair
use defense;

[3] amount and substantiality of use factor weighed
against fair use defense;

[4] factor considering effect of use on potential market for
copyrighted work weighed against fair use defense;

[5] heirs failed to plausibly allege a valid copyright interest
in “Who's On First?” routine based on contract in which
comedians agreed to license use of comedy routines to film
production company for use in movies;

[6] heirs failed to plausibly allege a valid copyright interest
in “Who's On First?” routine based on work-for-hire
agreements; and

[7] heirs failed to plausibly allege a valid copyright interest
in “Who's On First?” routine based on allegations that
routine merged into film production company's movies so
as to avoid the need for creators to renew the copyright.

Affirmed as modified.

West Headnotes (26)

[1] Federal Courts
Pleading

Federal Courts
Dismissal for failure to state a claim

Court of Appeals reviews de novo a
judgment of dismissal for failure to state
a claim, accepting all factual allegations in
the amended complaint and its incorporated
exhibits as true and drawing all reasonable
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inferences in plaintiffs' favor. Fed. R. Civ. P.
12(b)(6).

Cases that cite this headnote

[2] Copyrights and Intellectual Property
Nature of statutory copyright

Copyright protection is based on the
economic philosophy that encouragement of
individual effort by personal gain is the best
way to advance public welfare.

1 Cases that cite this headnote

[3] Copyrights and Intellectual Property
Nature of statutory copyright

The monopoly created by copyright rewards
the individual author, but only in order to
benefit the public.

2 Cases that cite this headnote

[4] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Some opportunity for fair use of copyrighted
materials is necessary to promote progress in
science and art. 17 U.S.C.A. § 107.

1 Cases that cite this headnote

[5] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

In reviewing challenged determination of fair
use, the court necessarily discusses statutory
factors of fair use individually, at the same
time that the court heeds the Supreme
Court's instruction that the factors must be
viewed collectively, with their results weighed
together, in light of the purposes of copyright.
17 U.S.C.A. § 107.

2 Cases that cite this headnote

[6] Copyrights and Intellectual Property
Dramatic works, pantomimes, and

choreographic works

Purpose and character of use factor weighed
against fair use defense to copyright
infringement claim based on comedians'
“Who's On First?” routine brought by
comedians' heirs against producers of
theatrical production; the dramatic purpose
served by the routine in theatrical production
appeared to be as a “McGuffin,” that is,
a theatrical device that set up the plot but
was of little or no significance in itself, and
producers' commercial use of the routine was
not transformative, rather, it duplicated to a
significant degree the comedic purpose of the
original work. 17 U.S.C.A. § 107.

Cases that cite this headnote

[7] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Fair use inquiry properly considers whether
the new work merely supersedes the objects
of the original creation, or instead adds
something new, with a further purpose or
different character, altering the first with new
expression, meaning, or message. 17 U.S.C.A.
§ 107.

1 Cases that cite this headnote

[8] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Fair use is not limited to transformative
works. 17 U.S.C.A. § 107.

2 Cases that cite this headnote

[9] Copyrights and Intellectual Property
Fair use and other permitted uses in

general
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Copyrights and Intellectual Property
Dramatic works, pantomimes, and

choreographic works

Focus of fair use inquiry is not simply
on the new work, i.e., on whether that
work serves a purpose or conveys an overall
expression, meaning, or message different
from the copyrighted material it appropriates,
rather, the critical inquiry is whether the new
work uses the copyrighted material itself for
a purpose, or imbues it with a character,
different from that for which it was created,
otherwise, any play that needed a character
to sing a song, tell a joke, or recite a poem
could use unaltered copyrighted material with
impunity, so long as the purpose or message
of the play was different from that of the
appropriated material. 17 U.S.C.A. § 107.

1 Cases that cite this headnote

[10] Copyrights and Intellectual Property
Dramatic works, pantomimes, and

choreographic works

Nature of copyrighted work factor weighed
against fair use defense to copyright
infringement claim based on comedians'
“Who's On First?” routine brought by
comedians' heirs against producers of
theatrical production; original comedy sketch
created for public entertainment was at the
heart of copyright's intended protection, and
even if producers could justify their dramatic
need to use a small, identifiable segment of
the routine, that did not justify having their
characters perform, verbatim, some dozen
variations on the routine's singular joke. 17
U.S.C.A. § 107.

1 Cases that cite this headnote

[11] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

While secondary user of noncreative
information can more readily claim fair use

based on a greater need to disseminate factual
works than works of fiction or fantasy, the
secondary user of a creative work must justify
his use, usually by explaining the functional
or creative rationale behind its quotation. 17
U.S.C.A. § 107.

Cases that cite this headnote

[12] Copyrights and Intellectual Property
Dramatic works, pantomimes, and

choreographic works

Amount and substantiality of use factor
weighed against fair use defense to copyright
infringement claim based on comedians'
“Who's On First?” routine brought by
comedians' heirs against producers of
theatrical production; while the portion of the
routine copied by producers took less than
two minutes to perform, it plainly revealed
the singular joke underlying the entire routine,
and producers repeatedly exploited that joke
through a dozen variations, which manifested
substantial copying. 17 U.S.C.A. § 107.

Cases that cite this headnote

[13] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

In assessing fair use factor regarding amount
and substantiality of use of copyrighted
material, court considers not only the quantity
of the materials used but also their quality and
importance. 17 U.S.C.A. § 107.

1 Cases that cite this headnote

[14] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Even a substantial taking of copyrighted
material can constitute fair use if justified. 17
U.S.C.A. § 107.
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Cases that cite this headnote

[15] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Fair use factor regarding the effect of the
use upon the potential market for or value
of the copyrighted work focuses on whether
the secondary use usurps demand for the
protected work by serving as a market
substitute. 17 U.S.C.A. § 107.

5 Cases that cite this headnote

[16] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

In weighing fair use factor regarding the effect
of the use upon the potential market for
or value of the copyrighted work, a court
properly looks to not only the extent of
market harm caused by the particular actions
of the alleged infringer, but also whether
unrestricted and widespread conduct of the
sort engaged in by the defendant would result
in a substantially adverse impact on the
potential market for the original. 17 U.S.C.A.
§ 107.

1 Cases that cite this headnote

[17] Copyrights and Intellectual Property
Dramatic works, pantomimes, and

choreographic works

Factor considering effect of use on potential
market for copyrighted work weighed against
fair use defense to copyright infringement
claim based on comedians' “Who's On First?”
routine brought by comedians' heirs against
producers of theatrical production, as heirs
alleged the existence of a traditional and active
derivative market for licensing the routine. 17
U.S.C.A. § 107.

1 Cases that cite this headnote

[18] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

Court considering fair use properly identifies
and weighs relevant harm to the derivative
market for a copyrighted work, which market
includes uses that creators of original works
might license others to develop. 17 U.S.C.A.
§ 107.

1 Cases that cite this headnote

[19] Copyrights and Intellectual Property
Fair use and other permitted uses in

general

In assessing harm posed to a licensing market
for copyrighted work, for purposes of fair use
analysis, a court's focus is not on possible
lost licensing fees from defendants' challenged
use, rather, a court properly considers the
challenged use's impact on potential licensing
revenues for traditional, reasonable, or likely
to be developed markets. 17 U.S.C.A. § 107.

1 Cases that cite this headnote

[20] Copyrights and Intellectual Property
Requisites and validity

Comedians' heirs failed to plausibly allege a
valid copyright interest in “Who's On First?”
routine based on contract in which comedians
agreed to license use of comedy routines to
film production company for use in movies.

Cases that cite this headnote

[21] Contracts
What law governs

Where contract does not have a choice of law
provision, the controlling law would be the
contract's “center of gravity,” which typically
is the place of contracting or performance.
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2 Cases that cite this headnote

[22] Contracts
Language of contract

Under New York and California law, the best
evidence of the parties' intent is the language
used in their contract.

Cases that cite this headnote

[23] Contracts
Application to Contracts in General

Under New York and California law, where
contract language is clear and unambiguous,
courts will enforce an agreement according
to its terms, without looking outside the four
corners of the document.

Cases that cite this headnote

[24] Copyrights and Intellectual Property
Works made for hire

Comedians' heirs failed to plausibly allege a
valid copyright interest in “Who's On First?”
routine based on work-for-hire agreements,
as the routine was first performed more than
two years before comedians entered into the
agreements.

1 Cases that cite this headnote

[25] Copyrights and Intellectual Property
Joint works;  contributions to collective

works

Comedians' heirs failed to plausibly allege a
valid copyright interest in “Who's On First?”
routine based on allegations that routine
merged into film production company's
movies so as to avoid the need for creators
to renew the copyright, as routine was
created and performed by comedians well
before movies were filmed and comedians
continued to perform routine for years
after, and comedians' license agreement with

company contemplated such independent
performances.

1 Cases that cite this headnote

[26] Copyrights and Intellectual Property
Joint works;  contributions to collective

works

Authors of freestanding works that are
incorporated into a film may copyright these
separate and independent works. 17 U.S.C.A.
§ 101.

1 Cases that cite this headnote

*171  Appeal from the Southern District of New York

Attorneys and Law Firms

JONATHAN D. REICHMAN (Jonathan W. Thomas,
on the brief), Kenyon & Kenyon LLP, New York, New
York, for Plaintiffs–Appellants.

MARK J. LAWLESS, Law Office of Mark J. Lawless,
New York, New York, for Defendants–Appellees.

*172  Before: Jacobs, Calabresi, Raggi, Circuit Judges.

Opinion

Reena Raggi, Circuit Judge:

In this action for copyright infringement, plaintiffs,
successors-in-interest to the estates of William “Bud”
Abbott and Lou Costello, appeal from a judgment of
dismissal entered in the United States District Court for
the Southern District of New York (George B. Daniels,
Jr., Judge ) in favor of defendants, who include the
producers of Hand to God and the play's author, Robert
Askins. See TCA Television Corp. v. McCollum, 151
F.Supp.3d 419 (S.D.N.Y. 2015). Plaintiffs assert that
the district court erred in concluding from the amended
complaint that defendants' use of a portion of the iconic
Abbott and Costello comedy routine, Who's on First?, in
Act I of Hand to God was so transformative as to establish
defendants' fair use defense as a matter of law. See Fed.
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R. Civ. P. 12(b)(6). Defendants here not only defend
the district court's fair use determination but also argue
that affirmance is warranted, in any event, by plaintiffs'
failure to plead a valid copyright interest. The district
court rejected that argument. See TCA Television Corp. v.

McCollum, 151 F.Supp.3d at 430–31. 1

For the reasons explained herein, we conclude that
defendants' verbatim incorporation of more than a
minute of the Who's on First? routine in their
commercial production was not a fair use of the material.
Nevertheless, we affirm dismissal because plaintiffs fail
plausibly to allege a valid copyright interest.

I. Background
The following facts derive from plaintiffs' amended
complaint, incorporated exhibits, and documents
susceptible to judicial notice. See Goel v. Bunge, Ltd.,
820 F.3d 554, 559 (2d Cir. 2016) (acknowledging that,
on motion to dismiss, courts may consider documents
appended to or incorporated in complaint and matters of
which judicial notice may be taken); Island Software &
Comput. Serv., Inc. v. Microsoft Corp., 413 F.3d 257, 261
(2d Cir. 2005) (stating that court may take judicial notice
of copyright registrations). For purposes of this appeal,
we presume these facts to be true. See Anschutz Corp. v.
Merrill Lynch & Co., 690 F.3d 98, 102 (2d Cir. 2012).

A. Abbott and Costello's Who's on First? Routine
Abbott and Costello were a popular mid-Twentieth
Century comedy duo. One of their routines,
commonly referred to as Who's on First? (also,
the “Routine”), has become a treasured piece of

American entertainment history. 2  The Routine's humor
derives from misunderstandings that arise when Abbott
announces the roster of a baseball team filled with such
oddly named players as “Who,” “What,” and “I Don't
Know.” A rapid-fire exchange reveals that “who's on first”
need not be a question. It can be a statement of fact, i.e., a
player named “Who” is the first baseman. Later parts of
the routine reveal, after similar comic misunderstandings,
that a player *173  named “What” is the second baseman,
and one named “I Don't Know” is the third baseman.

B. Agreements Pertaining to Rights in the Routine
The parties cite various contracts and copyright filings
spanning more than 40 years as relevant to claimed rights
in the Routine.

1. Abbott and Costello's Agreements with UPC

a. The July 1940 Agreement

Abbott and Costello first performed Who's on First? in
the late 1930s, notably on a 1938 live radio broadcast
of The Kate Smith Hour. The Routine was published
for purposes of federal copyright law when Abbott and
Costello performed a version of it in their first motion

picture, One Night in the Tropics (“Tropics”). 3

The team appeared in Tropics pursuant to a July 24, 1940
contract (the “July Agreement”) with Universal Pictures
Company, Inc. (“UPC”). The July Agreement guaranteed
Abbott and Costello a minimum of five weeks' work at a
pay rate of $3,500 per week. In turn, Abbott and Costello
(the “Artists”) agreed to grant UPC (the “Producer”)
certain rights and to furnish it with certain items. We
reproduce the relevant text here, adding bracketed signals
and highlighting to distinguish various provisions:

[1] The Artists expressly give and
grant to the Producer the sole
and exclusive right to photograph
and/or otherwise reproduce any
and all of their acts, poses, plays
and appearances of any and all
kinds during the term hereof, and
[2] further agree [a] to furnish
to the Producer, without charge
to it, the material and routines
heretofore used and now owned
by the Artists for use by the
Producer in the photoplay in which
they appear hereunder and for
which the Producer shall have
the exclusive motion picture rights,
and [b] to record their voices
and all instrumental, musical and

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037847019&pubNum=0007903&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_7903_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037847019&pubNum=0007903&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_7903_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038752107&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_559
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038752107&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_559
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006869660&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_261
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006869660&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_261
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006869660&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_261
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028417821&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_102
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028417821&pubNum=0000506&originatingDoc=I5f460680901011e69981dc2250b07c82&refType=RP&fi=co_pp_sp_506_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_102


Kay, Harrison 2/28/2018
For Educational Use Only

TCA Television Corp. v. McCollum, 839 F.3d 168 (2016)

2016 Copr.L.Dec. P 30,998, 120 U.S.P.Q.2d 1248, 44 Media L. Rep. 2421

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 7

other sound effects produced by
them, and [c] to reproduce and/or
transmit the same, either separately
or in conjunction with such acts,
poses, plays and appearances as
the Producer may desire, and
further [3] give and grant to the
Producer solely and exclusively all
rights of every kind and character
whatsoever in and to the same, or
any of them, perpetually, including
as well the perpetual right to
use the names of the Artists and
pictures or other reproductions of
the Artists' physical likenesses, and
recordations and reproductions of
the Artists' voices, in connection
with the advertising and exploitation
thereof.

J.A. 168–69.

b. The November 1940 Agreement

On November 6, 1940, only days before Tropics's public
release, Abbott and Costello entered into a new multi-
year/multi-picture agreement with UPC (the “November

Agreement”). 4  That contract terminated *174  the July
Agreement without prejudice to, among other things,
UPC's “ownership ... of all rights heretofore acquired,”
including those “in or to any ... material furnished or
supplied by the Artists.” Id. at 162. In the November
Agreement, Abbott and Costello agreed “to furnish and
make available to the Producer all literary and dramatic
material and routines heretofore used by the Artists either
on the radio or otherwise and now owned by the Artists,”
and acknowledged that “the Producer shall have the right
to use said material and routines to such extent as the
Producer may desire in connection with any photoplay in
which the Artists render their services hereunder and in
connection with the advertising and exploitation of such
photoplay.” Id. at 129. Abbott and Costello agreed that
they would “not use or license, authorize or permit the use
of any of the material and/or routines” so referenced “in
connection with motion pictures” by others than UPC for

specified times. Id. Nevertheless, they reserved the right to
use materials and routines created by them (without the
assistance of UPC writers) “on the radio and in personal
appearances.” Id. at 129–30.

2. UPC Registers a Copyright for Tropics

In November 1940, UPC registered a copyright for
Tropics with the United States Copyright Office, which it
renewed in December 1967. See id. at 36, 39–40.

3. UPC Uses an Expanded Version of
the Routine in The Naughty Nineties and

Registers a Copyright for that Movie

In 1945, Abbott and Costello performed an expanded
version of Who's on First? in another movie for UPC, The
Naughty Nineties. That version maintains the core of the
Routine—with “Who” on first base, “What” on second,
and “I Don't Know” on third—but several new players
take the field: left fielder “Why,” center fielder “Because,”
pitcher “Tomorrow,” catcher “Today,” and shortstop “I
Don't Care.”

In June 1945, UPC registered a copyright for The Naughty
Nineties with the United States Copyright Office, which it

renewed in 1972. See id. at 37, 41–42; Am. Compl. ¶ 45. 5

4. The 1944 Copyright Registration for
“Abbott and Costello Baseball Routine”

In April 1944, a work entitled “Abbott and Costello
Baseball Routine” was registered with the Copyright
Office “in the name of Bud Abbott and Lou Costello, c/
o Writers War Board.” J.A. 114. The certificate indicates
that this “Baseball Routine” was published on “March

13, 1944” in “ ‘Soldier Shows,’ No. 19.” Id. 6  The record
*175  suggests that this registration was not renewed,

prompting the Copyright Office to conclude that the work
had entered the public domain in 1972, and, on that
ground, to reject a 1984 application for a derivative work
registration filed by the children of Abbott and Costello
based on the 1944 registration.
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5. The 1984 Quitclaim Agreement

Plaintiffs do not rely on the 1944 registration to support
their copyright claim here. Rather, they claim to have
succeeded to UPC's copyright interests in the Routine as
performed in Tropics and The Naughty Nineties based
on a quitclaim agreement dated March 12, 1984 (the
“Quitclaim”).

In the Quitclaim, which was subsequently recorded
with the Copyright Office, UPC's successor-in-interest,
Universal Pictures (“Universal”), granted Abbott &
Costello Enterprises (“A & C”), a partnership formed

by the heirs of Abbott and Costello, 7  “any and all” of
Universal's rights, title, and interest in the Routine. Id.
at 45. Universal stated that it did so relying upon A &
C's representation that it was “a partnership composed of
the successors in interest to the late Bud Abbott and Lou
Costello” and, therefore, “the owner of copyright in and
to the Routine.” Id. at 46.

A & C dissolved in 1992, with 50% of its assets transferred
to TCA Television Corporation, a California entity owned
by Lou Costello's heirs, and the other 50% divided evenly
between Bud Abbott's heirs, Vickie Abbott Wheeler and
Bud Abbott, Jr. Wheeler would later transfer her 25%
interest to a California partnership, Hi Neighbor, and
Abbott, Jr. would transfer his 25% interest to Diana
Abbott Colton. It is by operation of the Quitclaim and
the referenced dissolution and transfer agreements that
plaintiffs TCA Television, Hi Neighbor, and Colton now
claim a copyright interest in Who's on First?.

C. Hand to God
As described in the amended complaint, Hand to God
(the “Play”) is “a dark comedy about an introverted
student in religious, small-town Texas who finds a creative
outlet and a means of communication through a hand
puppet, wh[ich] turns into his evil or devilish persona.”
Am. Compl. ¶ 58. After two successful off-Broadway runs,
Hand to God opened to critical acclaim on Broadway
in the spring of 2015. Through press coverage, plaintiffs
learned that Hand to God incorporated part of the

Routine in one of its “key scene[s],” without license or
permission. Id. at ¶ 63. While the Play was still in previews
for its Broadway opening, plaintiffs sent defendants a
cease and desist letter. Defendants' failure to comply with
that request prompted this lawsuit.

1. The Relevant Scene

Plaintiffs allege that the Play infringes their copyright
in the Routine by using its first part—that is, the part
pertaining to first baseman “Who”—in Act I, Scene 2.
In that scene, which occurs approximately 15 minutes
into the Play, the lead character, “Jason,” and the girl
with whom he is smitten, “Jessica,” have just emerged
from the basement of their church, where they had been
participating in a Christian puppet workshop. Jason tries
to impress Jessica by using his sock puppet, “Tyrone,” to
*176  perform, almost verbatim, a little over a minute of

Who's on First?. Jason plays the Bud Abbott role, while

Tyrone assumes Lou Costello's character. 8

When Jason somewhat bashfully concludes the “Who”
part of the Routine, Jessica compliments him by saying,
“That's really good,” and asks, “Did you come up with
that all by yourself[?]” Suppl. App'x 21. When Jason
answers, “Yes,” the audience laughs at what it recognizes
as a lie. Id.; see Am. Compl. ¶ 64. The answer, however,
triggers a different response from the puppet, which,
seemingly of its own volition, calls Jason a “Liar,” and
states that the comic exchange they just performed is
“a famous routine from the [F]ifties.” Suppl. App'x 21.
Jason corrects Tyrone, stating that the sketch is from
the “Forties.” Id. Tyrone then insults Jessica, telling her
that she would know the Routine's origin if she “weren't
so stupid.” Id. Jason and Jessica each order Tyrone
to “shut up” to no effect. Id. at 22. Instead, as the
scene continues, Tyrone vulgarly divulges Jason's physical
desire for Jessica. Only after a seeming physical struggle
with Tyrone is Jason able to remove the puppet from his
hand and thereby end Tyrone's outburst. Jason tries to
apologize to Jessica, but she quickly exits, leaving Jason—
in the words of the stage direction *177  —“[d]efeated by
what he ca[ ]n't defeat.” Id. at 24.
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The scene foreshadows darker and more disturbing
exchanges between Jason and the puppet that will occur
as the Play proceeds.

2. Promotional Materials

Plaintiffs allege that, in online promotional materials for
the Play, defendants used a “video clip” of Jason and his
puppet performing Who's on First? to “stoke interest” in
and sell tickets for the Play. Am. Compl. ¶¶ 69, 89. These
promotional materials are not part of the court record.

D. District Court Proceedings
On June 4, 2015, plaintiffs filed this action in the Southern
District of New York, claiming both federal and common
law copyright infringement. Defendants promptly moved
to dismiss, arguing, inter alia, that (1) plaintiffs did not
hold a valid copyright; (2) the Routine was in the public
domain; and (3) Hand to God's incorporation of the
Routine was sufficiently transformative to qualify as a
permissible fair use, not prohibited infringement.

On December 17, 2015, the district court granted
defendants' motion to dismiss. It declined to do so on
either of the first two grounds argued by defendants,
concluding that, at the 12(b)(6) stage, plaintiffs had
“sufficiently alleged a continuous chain of title” to
the Routine to survive dismissal. TCA Television Corp.
v. McCollum, 151 F.Supp.3d at 431. Instead, the
court concluded that dismissal was warranted because
defendants' use of Who's on First? in Hand to God was
“highly transformative” and a non-infringing fair use. Id.
at 434, 437.

This appeal followed.

II. Discussion

A. Dismissal Was Not Properly Based on Fair Use

1. Standard of Review

[1] We review de novo a judgment of dismissal under Fed.
R. Civ. P. 12(b)(6), accepting all factual allegations in the

amended complaint and its incorporated exhibits as true
and drawing all reasonable inferences in plaintiffs' favor.
See Concord Assocs., L.P. v. Entm't Props. Tr., 817 F.3d
46, 52 (2d Cir. 2016). The challenged dismissal here is
based on the district court's determination that plaintiffs
could not succeed on their copyright infringement claim
because the Rule 12(b)(6) record established defendants'
fair use defense as a matter of law.

[2]  [3] Our review of that decision is necessarily informed
by certain basic copyright principles. First, the law
affords copyright protection to promote not simply
individual interests, but—in the words of the Constitution
—“the progress of science and useful arts” for the
benefit of society as a whole. U.S. Const. art I, § 8,
cl. 8. As the Supreme Court has explained, copyright
protection is based on the “economic philosophy ... that
encouragement of individual effort by personal gain is
the best way to advance public welfare.” Mazer v. Stein,
347 U.S. 201, 219, 74 S.Ct. 460, 98 L.Ed. 630 (1954).
In short, the “monopoly created by copyright ... rewards
the individual author,” but only “in order to benefit the
public.” Harper & Row Publishers, Inc. v. Nation Enters.,
471 U.S. 539, 546, 105 S.Ct. 2218, 85 L.Ed.2d 588 (1985)
(internal quotation marks omitted); see Fox Film Corp.
v. Doyal, 286 U.S. 123, 127, 52 S.Ct. 546, 76 L.Ed.
1010 (1932) (“The sole interest of the United States and
the primary object in conferring the monopoly lie in the
general benefits derived by the public from the labors of
authors.”).

[4]  *178  Second, and consistent with this public
purpose, the law has long recognized that “some
opportunity for fair use of copyrighted materials” is
necessary to promote progress in science and art.
Campbell v. Acuff–Rose Music, Inc., 510 U.S. 569, 575,
114 S.Ct. 1164, 127 L.Ed.2d 500 (1994); Iowa State Univ.
Research Found., Inc. v. Am. Broad. Cos., 621 F.2d 57,
60 (2d Cir. 1980) (stating that fair use doctrine “permits
courts to avoid rigid application of the copyright statute
when, on occasion, it would stifle the very creativity
which that law is designed to foster”). The doctrine of
fair use, derived from common law, is now codified in
the Copyright Act of 1976, Pub. L. No. 94–553, 90 Stat.
2541. See 17 U.S.C. § 107. That codification does not
so much define “fair use” as provide a non-exhaustive
list of factors to guide courts' fair use determinations.
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This affords the doctrine a certain “malleability” that
can challenge judicial application. 4 Melville B. Nimmer
& David Nimmer, Nimmer on Copyright (hereinafter
“Nimmer”) § 13.05, at 13–156 (Matthew Bender, rev. ed.,
2016).

Courts most frequently address a proffered fair use
defense at summary judgment. See, e.g., Blanch v. Koons,
467 F.3d 244, 250 (2d Cir. 2006) (explaining that court may
resolve fair use question at summary judgment if there
are no genuine issues of fact); see also Harper & Row
Publishers, Inc. v. Nation Enters., 471 U.S. at 560, 105
S.Ct. 2218 (stating that appeals court may decide fair use
where “district court has found facts sufficient to evaluate
each of the statutory factors”). Nevertheless, this court has
acknowledged the possibility of fair use being so clearly
established by a complaint as to support dismissal of a
copyright infringement claim. See Cariou v. Prince, 714
F.3d 694, 707 (2d Cir. 2013) (granting defendant partial
summary judgment on fair use and citing approvingly to
Brownmark Films, LLC v. Comedy Partners, 682 F.3d
687 (7th Cir. 2012) (rejecting argument that fair use could
not be decided on motion to dismiss)).

On de novo review here, we conclude that defendants'
entitlement to a fair use defense was not so clearly
established on the face of the amended complaint and its
incorporated exhibits as to support dismissal.

2. The Statutory Framework for Analyzing Fair Use

In the preamble to 17 U.S.C. § 107, Congress states
that “the fair use of a copyrighted work ... for purposes
such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship,
or research is not an infringement of copyright.” As the
words “such as” indicate, the listing is “illustrative and not
limitative.” 17 U.S.C. § 101; see Harper & Row Publishers,
Inc. v. Nation Enters., 471 U.S. at 561, 105 S.Ct.
2218. Four nonexclusive factors—incorporating common
law traditions—are properly considered in “determining
whether the use made of a work in any particular case is
a fair use.” 17 U.S.C. § 107. These statutory factors are as
follows:

(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or
value of the copyrighted work.

Id.; see generally Folsom v. Marsh, 9 F.Cas. 342, 348
(C.C.D. Mass. 1841) (Story, J.) (explaining that common
law courts *179  “deciding questions of this sort” should
“look to the nature and objects of the selections made, the
quantity and value of the materials used, and the degree
in which the use may prejudice the sale, or diminish the
profits, or supersede the objects, of the original work”).

[5] In reviewing the challenged determination of fair
use in this case, we necessarily discuss these factors
individually, at the same time that we heed the Supreme
Court's instruction that the factors must be viewed
collectively, with their results “weighed together, in light
of the purposes of copyright.” Campbell v. Acuff–Rose
Music, Inc., 510 U.S. at 578, 114 S.Ct. 1164.

a. Purpose and Character of the Use

(1) Transformative Use

[6] The first statutory fair use factor considers the
purpose and character of the secondary use. In this regard,
the uses identified by Congress in the preamble to § 107—
criticism, comment, news reporting, teaching, scholarship,
and research—might be deemed “most appropriate” for
a purpose or character finding indicative of fair use.
Nimmer § 13.05[A][1][a], at 13–162; see Authors Guild v.
Google, Inc., 804 F.3d 202, 215 (2d Cir. 2015) (noting that
providing commentary or criticism on another's work is
“[a]mong the best recognized justifications for copying”).

The challenged use here does not appear to fit
within any of these statutory categories. Nevertheless,
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the district court concluded that defendants' use was
“transformative,” indeed, so “highly transformative” as
to be “determinative” of fair use. TCA Television Corp.
v. McCollum, 151 F.Supp.3d at 434–35. The district
court explained that by having a single character perform
the Routine, the Play's authors were able to contrast
“Jason's seemingly soft-spoken personality and the actual
outrageousness of his inner nature, which he expresses
through the sock puppet.” Id. at 436. This contrast was “a
darkly comedic critique of the social norms governing a
small town in the Bible Belt.” Id. This reasoning is flawed
in that what it identifies are the general artistic and critical
purpose and character of the Play. The district court did
not explain how defendants' extensive copying of a famous
comedy routine was necessary to this purpose, much less
how the character of the Routine was transformed by
defendants' use.

[7]  [8] The Supreme Court has stated that “the goal
of copyright ... is generally furthered by the creation of
transformative works.” Campbell v. Acuff–Rose Music,

Inc., 510 U.S. at 579, 114 S.Ct. 1164. 9  But *180  how
does a court decide “whether and to what extent the new
work is ‘transformative’ ”? Id. Campbell instructs that a
court properly considers “whether the new work merely
supersedes the objects of the original creation, or instead
adds something new, with a further purpose or different
character, altering the first with new expression, meaning,
or message.” Id. (emphases added) (alterations, citations,
and internal quotation marks omitted).

[9] As the highlighted language indicates, the focus of
inquiry is not simply on the new work, i.e., on whether that
work serves a purpose or conveys an overall expression,
meaning, or message different from the copyrighted
material it appropriates. Rather, the critical inquiry is
whether the new work uses the copyrighted material itself
for a purpose, or imbues it with a character, different
from that for which it was created. See id. Otherwise, any
play that needed a character to sing a song, tell a joke,
or recite a poem could use unaltered copyrighted material
with impunity, so long as the purpose or message of the
play was different from that of the appropriated material.

In sum, even if, as the district court concluded, Hand
to God is a “darkly comedic critique of the social

norms governing a small town in the Bible Belt,”
TCA Television Corp. v. McCollum, 151 F.Supp.3d
at 436, and even if the Play's purpose and character
are completely different from the vaudevillian humor
originally animating Who's on First?, that, by itself, does
not demonstrate that defendants' use of the Routine in the
Play was transformative of the original work.

We made this point in Cariou v. Prince, 714 F.3d 694.
There, the defendant, a self-styled “appropriation artist,”
id. at 699, had taken plaintiff's copyrighted photographs
—“serene and deliberately composed” portraits of
Rastafarian men—and altered them to create “crude and
jarring” collages, id. at 706. Defendant acknowledged
that he had not used the photographs to “comment
on” the original works. Id. at 707. Instead, both works
had an underlying artistic purpose, but defendant stated
that he had sought to change the original material
“into something that's completely different.” Id. (internal
quotation marks omitted). Reversing a district court
award of summary judgment in favor of plaintiff,
this court ruled that, although commentary frequently
constitutes fair use, it is not essential that a new creative
work comment on an incorporated copyrighted work to

be transformative. See id. at 706. 10  Rather, “to qualify
as a fair use” in the absence of such a different purpose,
the new work “generally must alter the original with ‘new
expression, meaning, or message.’ ” Id. (quoting Campbell
v. Acuff–Rose Music, Inc., 510 U.S. at 579, 114 S.Ct.

1164). 11

*181  Cariou concluded that the challenged artworks
there satisfied this standard because they not only strove
for “new aesthetics with creative and communicative
results distinct from” that of the copyrighted material,
but also gave the incorporated photographs “new
expression,” thereby admitting a transformative purpose.
Id. at 708. Indeed, where the defendant's use so “heavily
obscured and altered” the original photographs as
to make them “barely recognizable” within the new
work, the court ruled that transformative purpose (and
ultimately fair use) was established as a matter of law.
Id. at 710. But where lesser changes retained certain of
the original work's aesthetics, the court could not say “for
sure” that their incorporation into the defendant's works
had “transformed [the original] work enough to render
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it transformative.” Id. at 711. As to those works, Cariou
remanded for further proceedings. Id.

Insofar as Cariou might be thought to represent the high-
water mark of our court's recognition of transformative
works, it has drawn some criticism. See Kienitz v. Sconnie
Nation LLC, 766 F.3d 756, 758 (7th Cir. 2014) (expressing
skepticism as to Cariou's approach and criticizing reliance
on transformativeness as substitute for the statutory
factors, which threatens to override the copyright owner's
exclusive right to prepare derivative works); see also
Nimmer § 13.05[B][6], at 13.224.20 (stating with respect
to Cariou: “It would seem that the pendulum has swung
too far in the direction of recognizing any alteration
as transformative, such that this doctrine now threatens
to swallow fair use. It is respectfully submitted that a
correction is needed in the law.”). We need not defend
Cariou here, however, because our point is that even
scrupulous adherence to that decision does not permit
defendants' use of Who's on First? in Hand to God to be
held transformative.

Far from altering Who's on First? to the point where it is
“barely recognizable” within the Play, Cariou v. Prince,
714 F.3d at 710, defendants' use appears not to have
altered the Routine at all. The Play may convey a dark
critique of society, but it does not transform Abbott and
Costello's Routine so that it conveys that message. To
the contrary, it appears that the Play specifically has its
characters perform Who's on First? without alteration so
that the audience will readily recognize both the famous
Routine and the boy's false claim to having created it.
Indeed, it is only after Who's on First? is performed
—at some length, almost verbatim, and with the Play's
characters mimicking the original *182  timing, tone, and
delivery of Abbott and Costello—that the boy's lie about
creating the classic Routine—no part of the Routine—
becomes the triggering event for the puppet to assume an
independent persona.

Defendants nevertheless maintain that using the Routine
for such a “dramatic,” rather than comedic, purpose was
transformative. Appellees' Br. 18 (stating that Play's use
of Routine was “far cry” from original “comedy schtick”).
The argument will not bear close scrutiny. The “dramatic”
purpose served by the Routine in the Play appears to be
as a “McGuffin,” that is, as a theatrical device that sets

up the plot, but is of little or no significance in itself. 12

To advance the plot of the Play, specifically, to have the
puppet Tyrone take on a persona distinct from that of
Jason, defendants needed Jason to lie about something
and for Tyrone to call him on it. But the particular
subject of the lie—the Routine—appears irrelevant to that
purpose. Such unaltered use of an allegedly copyrighted
work, having no bearing on the original work, requires
justification to qualify for a fair use defense. See Authors
Guild v. Google, Inc., 804 F.3d at 215 (stating that “taking
from another author's work for the purpose of making
points that have no bearing on the original may well be
fair use, but the taker would need to show a justification”).

More than the Routine's ability to capture audience
attention is necessary to provide such justification. As
the Supreme Court has cautioned, where a secondary
use “has no critical bearing on the substance or style
of the original composition, which the alleged infringer
merely uses to get attention ..., the claim to fairness in
borrowing from another's work diminishes accordingly
(if it does not vanish).” Campbell v. Acuff–Rose Music,
Inc., 510 U.S. at 580, 114 S.Ct. 1164. Nor is a different
conclusion warranted because defendants here place the
unaltered Routine in a sharply different context from its
original authors. See id. at 598, 114 S.Ct. 1164 (Kennedy,
J., concurring) (observing that courts should not afford
fair use protection to persons who merely place characters
from familiar copyrighted works into novel or eccentric
settings).

The fact that, even as a McGuffin, the Routine is quite
funny, also cannot justify its use in the Play. That
humor is an achievement of the Routine's creators, not
of the playwright who takes advantage of it without
transforming the Routine's aesthetic. Moreover, the Play
appropriates the Routine's humor not incidentally, but
extensively by having the characters perform some dozen
of the original exchanges on the comic ambiguity of the
words “who's on first.” No new dramatic purpose was
served by so much copying. Cf. Campbell v. Acuff–Rose
Music, Inc., 510 U.S. at 589, 114 S.Ct. 1164 (concluding
that copying of song for parodic purpose was fair where
it was not “excessive” in relation to that purpose as
secondary user took only what was necessary to evoke
original). The only purpose served by the extent of
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defendants' taking is identically comedic to that of the
original authors, that is, to have two performers expand
on a singular joke in order to generate increasing audience
laughter. As this court has recognized, there is “nothing
transformative” about using *183  an original work “in
the manner it was made to be” used. On Davis v. Gap,
Inc., 246 F.3d 152, 174 (2d Cir. 2001); see Ringgold v.
Black Entm't Television, Inc., 126 F.3d 70, 79 (2d Cir.
1997) (concluding that purpose factor favored copyright
owner where defendant used “work for precisely a central
purpose for which it was created”). Defendants' use of
the Routine, not briefly as the basis for a dramatic lie,
but extensively for its original comedic effect, cannot be
deemed transformative.

In sum, nothing in the 12(b)(6) record shows that the
Play imbued the Routine with any new expression,
meaning, or message. Nor does any new dramatic purpose
justify defendants' extensive copying of the Routine.
Accordingly, the district court erred both in finding
defendants' use of the Routine transformative and in
concluding, on that basis, that a fair use defense was

established as a matter of law. 13

(2) Commercial Purpose

The first statutory factor specifically instructs courts
to consider whether copyrighted materials are used for
a commercial purpose or for a nonprofit educational
purpose, the former tending “to weigh against a finding
of fair use.” Campbell v. Acuff–Rose Music, Inc., 510
U.S. at 585, 114 S.Ct. 1164 (internal quotation marks
omitted). There is no question here that defendants' use
of Who's on First? in Hand to God was for a commercial
purpose. Nevertheless, the district court discounted that
fact upon finding the use “highly transformative.” TCA
Television Corp. v. McCollum, 151 F.Supp.3d at 434–35;
see Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 579,
114 S.Ct. 1164 (recognizing that “the more transformative
the new work, the less will be the significance of other
factors, like commercialism, that may weigh against a
finding of fair use”). Because we here conclude that
defendants' use was not transformative, let alone “highly
transformative,” we conclude that the district court erred
in discounting Hand to God's commercial character. See

Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 579–81,

114 S.Ct. 1164. 14

This conclusion applies with particular force here where
plaintiffs allege that defendants not only used an
unaltered and appreciable excerpt of the Routine in a
commercial play but also featured the Routine in the
Play's advertising, conduct which reasonably qualifies
as commercial exploitation weighing strongly against
fair use. See id. at 585, 114 S.Ct. 1164 (observing that
use of copyrighted work “to advertise a product, even
in a parody, will be entitled to less indulgence under
the first factor of the fair use enquiry than the sale
of a parody for its own sake”); American Geophysical
Union v. Texaco Inc., 60 F.3d 913, 922 (2d Cir.
1994) (stating that fair use claim will not be sustained
when secondary use can fairly be *184  characterized
as “commercial exploitation” (internal quotation marks
omitted)); Consumers Union of U.S., Inc. v. Gen. Signal
Corp., 724 F.2d 1044, 1049 (2d Cir. 1983) (observing that
some infringement actions involve copying of creative
expression for “purpose of having that precise form of
expression advance someone else's commercial interests—
for example, using well-known copyrighted lines to attract
attention to an advertisement”). Indeed, to the extent
defendants excessively copied from the Routine even
within the Play, their advertising focus on the Routine's
comic exchanges raises particular commercial exploitation
concerns.

Thus, defendants' commercial use of the Routine was
not transformative. Rather, it duplicated to a significant
degree the comedic purpose of the original work. As such,
the first statutory factor, far from weighing in defendants'
favor, weighs in favor of plaintiffs.

b. Nature of Copyrighted Work

[10]  [11] The second statutory factor, “the nature of the
copyrighted work,” also weighs in plaintiffs' favor. As the
Supreme Court has observed, certain “works are closer
to the core of intended copyright protection than others,
with the consequence that fair use is more difficult to
establish when the former works are copied.” Campbell
v. Acuff–Rose Music, Inc., 510 U.S. at 586, 114 S.Ct.
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1164. Like the district court, we conclude that Who's
on First?, an original comedy sketch created for public
entertainment, lies at the heart of copyright's intended
protection. See id. (recognizing that creative expression
created for public dissemination is at core of “copyright's
protective purposes”); On Davis v. Gap, Inc., 246 F.3d
at 175 (concluding that second factor favored plaintiff
because copyrighted work was “in the nature of an artistic
creation”). Thus, while the secondary user of noncreative
information can more readily claim fair use based on
the law's recognition of “a greater need to disseminate
factual works than works of fiction or fantasy,” Harper
& Row Publishers, Inc. v. Nation Enters., 471 U.S. at
563, 105 S.Ct. 2218; see Authors Guild v. Google, Inc.,
804 F.3d at 220 & n.21 (explaining that factual works
“often present well justified fair uses” because “there is
often occasion to test the accuracy of, to rely on, or to
repeat their factual propositions,” which “may reasonably
require quotation”), the secondary user of a creative work
must justify his use, usually by explaining the functional
or creative rationale behind its quotation, see Pierre N.
Leval, Toward a Fair Use Standard, 103 Harv. L. Rev.
1105, 1113 (1990) (explaining that, in considering whether
quotation is fair, courts must consider utility of each
challenged passage).

Defendants argue that their use was justified by the
dramatic need to use an instantly recognizable “cultural”
touchstone in the relevant scene. Appellees' Br. 15.
Defendants do not explain, however, why Jason's lie had
to pertain to a cultural touchstone, as opposed to any
obvious tall tale—e.g., inventing the Internet, traveling
to Mars, out-swimming Michael Phelps. See generally
Leval, Toward a Fair Use Standard, 103 Harv. L. Rev.
at 1111 (observing that court considering fair use must
determine not only if justification for copying exists, but
also “how powerful, or persuasive, is the justification”).
But even assuming defendants' professed dramatic need,
they do not explain why the cultural touchstone had to
be the Routine—or even a comedy sketch—as opposed
to some other readily recognizable exchange, including
those already in the public domain. Most troubling, even
if defendants could justify their dramatic need to use a
small, identifiable segment of the Routine, that does not
justify having their characters perform, *185  verbatim,
some dozen variations on the Routine's singular joke. As
already noted, the purpose of such extensive use was to

provoke audience laughter in exactly the same way as the
Routine's creators had done.

In sum, because defendants' use of the Routine cannot be
deemed transformative, and because the record is devoid
of any persuasive justification for the extent of defendants'
use, the creative nature of the Routine weighs strongly
against a fair use defense.

c. Amount and Substantiality of Use

[12]  [13] The third statutory factor asks whether “ ‘the
amount and substantiality of the portion used in relation
to the copyrighted work as a whole’ ... are reasonable
in relation to the purpose of the copying.” Campbell v.
Acuff–Rose Music, Inc., 510 U.S. at 586, 114 S.Ct. 1164
(quoting 17 U.S.C. § 107(3)). In assessing this factor, we
consider not only “the quantity of the materials used”
but also “their quality and importance.” Id. at 587, 114
S.Ct. 1164; see Harper & Row Publishers, Inc. v. Nation
Enters., 471 U.S. at 565, 105 S.Ct. 2218 (stating that
“fact that a substantial portion of the infringing work
was copied verbatim is evidence of the qualitative value
of the copied material, both to the originator and to the
plagiarist who seeks to profit from marketing someone
else's copyrighted expression”).

While acknowledging that the portion of the Routine used
by defendants was “instantly recognizable” and “more
than merely the ‘introductory premise,’ ” the district court
decided—without explanation—that this factor tipped
only “slightly” in plaintiffs' favor in light of defendants'
transformative use. TCA Television Corp. v. McCollum,
151 F.Supp.3d at 434. We reject the district court's
transformative use determination for reasons already
explained. On de novo review, we further conclude that
the third statutory factor weighs strongly in favor of
plaintiffs.

While the portion of the Routine copied by defendants
takes less than two minutes to perform, it plainly reveals
the singular joke underlying the entire Routine: that
words understood by one person as a question can
be understood by another as an answer. Moreover,
defendants repeatedly exploit that joke through a dozen
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variations. This manifests substantial copying. See Harper
& Row Publishers, Inc. v. Nation Enters., 471 U.S. at
548, 565–66, 105 S.Ct. 2218 (concluding that third factor
favored plaintiffs where defendants copied approximately
300 words verbatim in light of “expressive value of the
excerpts”); Castle Rock Entm't v. Carol Publ'g Grp., Inc.,
955 F.Supp. 260, 269 (S.D.N.Y. 1997) (citing Harper
& Row as support for proposition that copying even
few words of challenged work can constitute substantial
taking if it amounts to taking heart of original work), aff'd,
150 F.3d 132 (2d Cir. 1998).

[14] Even a substantial taking, however, can constitute
fair use if justified. See Authors Guild, Inc. v. HathiTrust,
755 F.3d 87, 98 (2d Cir. 2014) (acknowledging that
some purposes require copying entirety of copyrighted
work); see also Leval, Toward a Fair Use Standard,
103 Harv. L. Rev. at 1123 (explaining that, under third
factor, “an important inquiry is whether the selection
and quantity of the material taken are reasonable in
relation to the purported justification”). But, as already
explained, defendants offer no persuasive justification for
their extensive use of the Routine. Cf. Authors Guild,
Inc. v. HathiTrust, 755 F.3d at 98 (stating that “crux” of
third factor inquiry is whether “no more was taken than
necessary” (internal quotation marks omitted)).

*186  d. Effect on Potential
Market for Copyrighted Work

[15]  [16] The final statutory factor considers “the effect
of the use upon the potential market for or value of
the copyrighted work,” 17 U.S.C. § 107(4), focusing
on whether the secondary use usurps demand for the
protected work by serving as a market substitute, see
Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 592, 114
S.Ct. 1164 (stating that role of courts is to distinguish
between “biting criticism that merely suppresses demand
and copyright infringement, which usurps it” (alterations
and internal quotation marks omitted)). In weighing
this factor, a court properly looks to “not only the
extent of market harm caused by the particular actions
of the alleged infringer, but also whether unrestricted
and widespread conduct of the sort engaged in by the
defendant would result in a substantially adverse impact

on the potential market for the original.” Id. at 590,
114 S.Ct. 1164 (alteration and internal quotation marks
omitted).

[17] The district court weighed this factor in defendants'
favor, concluding that the Play's use of the Routine could
not reasonably be expected to usurp the market for Abbott
and Costello's original performance. See TCA Television
Corp. v. McCollum, 151 F.Supp.3d at 434–35. In so doing,
however, the district court disregarded the possibility of
defendants' use adversely affecting the licensing market
for the Routine. See id. at 434 (citing Cariou v. Prince,
714 F.3d at 708 (stating that fourth factor “does not focus
principally on the question of damage to [a] derivative
market”)).

[18] While derivative markets are not the principal focus
of the fourth inquiry, that does not mean that they are
irrelevant. See Campbell v. Acuff–Rose Music, Inc., 510
U.S. at 593, 114 S.Ct. 1164 (recognizing that evidence
of substantial harm to derivative market would weigh
against fair use). A court considering fair use properly
identifies and weighs relevant harm to the derivative
market for a copyrighted work, which market includes
uses that creators of original works might “license others
to develop.” Id. at 592, 114 S.Ct. 1164; see American
Geophysical Union v. Texaco Inc., 60 F.3d at 929 (“[T]he
impact on potential licensing revenues is a proper subject
for consideration in assessing the fourth factor.”).

[19] To be clear, in assessing harm posed to a licensing
market, a court's focus is not on possible lost licensing
fees from defendants' challenged use. See American
Geophysical Union v. Texaco Inc., 60 F.3d at 929
n.17 (explaining that fourth factor would always favor
copyright owner if courts focused on loss of potential
licensing fees from alleged infringer); see also Leval,
Toward a Fair Use Standard, 103 Harv. L. Rev. at
1124 (“By definition every fair use involves some loss
of royalty revenue because the secondary user has not
paid royalties.”). Rather, a court properly considers the
challenged use's “impact on potential licensing revenues
for traditional, reasonable, or likely to be developed
markets.” American Geophysical Union v. Texaco Inc.,
60 F.3d at 930; accord Swatch Grp. Mgmt. Servs. Ltd. v.
Bloomberg L.P., 756 F.3d 73, 91 (2d Cir. 2014).
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Plaintiffs here alleged the existence of a traditional—and
active—derivative market for licensing the Routine. See
Am. Compl. ¶¶ 40, 81–83 (alleging that plaintiffs receive
“regular” requests to license Who's on First?, which they
frequently grant). Further, they alleged market harm. See
id. at ¶ 83 (alleging that defendants' unlicensed use of
Who's on First? negatively affected commercial market
for future licensing). Accepting these allegations as true
at this *187  stage of the litigation, we conclude that
this factor weighs in favor of plaintiffs. See On Davis v.
Gap, Inc., 246 F.3d at 175–76 (concluding that fourth
factor favored copyright owner where defendants' taking
caused both loss of royalty revenue and “diminution
of [owner's] opportunity to license to others who might
regard [owner's] design as preempted by [defendant's]
ad”).

In sum, on the 12(b)(6) record, all four statutory factors
weigh in favor of plaintiffs and against a defense of fair
use. Because, at this stage of the proceeding, defendants
have identified no other equitable factors as here relevant
to the fair use analysis, we conclude that the dismissal
of plaintiffs' amended complaint on the ground of fair
use was error. Nevertheless, for reasons explained in the
next section of the opinion, we conclude that dismissal
was warranted because plaintiffs did not plausibly allege
a valid copyright interest in the Routine.

B. Dismissal for Failure To Plead a Valid Copyright

Defendants argue that, even if we reject dismissal on the
basis of a fair use defense, we should affirm because
plaintiffs fail plausibly to plead ownership of a valid
copyright in the Routine. See Feist Publ'ns, Inc. v.
Rural Tel. Serv. Co., 499 U.S. 340, 361, 111 S.Ct. 1282,
113 L.Ed.2d 358 (1991) (identifying two elements of
infringement: (1) ownership of valid copyright and (2)
copying original elements of work). Defendants assert that
Abbott and Costello's Who's on First? Routine fell into
the public domain in 1968, when the initial copyright
term for Tropics expired. Defendants concede that UPC's
registration for that movie protected the Routine—
first published therein—from entering the public domain
through the term of that copyright, see Shoptalk, Ltd. v.
Concorde–New Horizons Corp., 168 F.3d 586, 592 (2d

Cir. 1999), but they assert that only Abbott and Costello,
as the Routine's authors, could renew the copyright in that
work—as distinct from Tropics—which the team failed to

do. 15

In disputing this challenge, plaintiffs argue that UPC had
the right to renew the copyright in the Routine because (1)
Abbott and Costello assigned ownership of their common
law copyright in the Routine to UPC in either the July
or November Agreement, (2) the Routine as published
in Tropics was a “work for hire” owned by UPC, and
(3) the Routine merged into Tropics so as to support a
single copyright. Plaintiffs maintain that, under any of
these theories, UPC's renewal of the Tropics copyright
also maintained copyright protection for the Routine, so
that they now hold a valid copyright in that work by
virtue of UPC's transfer of its rights in the Routine in the
Quitclaim.

We identify no merit in any of the theories relied
on by plaintiffs to support their copyright claim
and, accordingly, we affirm dismissal of the amended
complaint for failure to plead a valid copyright.

1. Copyright Assignment
[20] In rejecting defendants' copyright invalidity

challenge, the district court thought that “[t]he contract
language, together with UPC's subsequent registration
*188  of the copyrights” for Tropics and The Naughty

Nineties, might admit a finding of “implied assignment
of the initial copyright from Abbott and Costello.” TCA
Television Corp. v. McCollum, 151 F.Supp.3d at 429;
see Nimmer § 10.03[B][2], at 10–56.2(6) (explaining that
pre-1978 assignment of common law copyright could
be effectuated orally or implied from conduct). The
conclusion is flawed in two respects. First, as detailed in
this section, the July and November Agreements clearly
express the parties' intent for Abbott and Costello to
license the use of, not to assign copyrights in, their existing
comedy routines for use in UPC movies in which the team
appeared. Second, and requiring no further discussion in
the face of clear contract language, UPC's registration
(and renewal) of copyrights in its movies says nothing
about what Abbott and Costello intended to convey in
the two agreements because UPC would have taken such
action to protect its independent movie rights in any event.
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See generally Faulkner v. Nat'l Geographic Soc'y, 220
F.Supp.2d 237, 239 (S.D.N.Y. 2002) (noting that under
1909 Copyright Act, proprietor of collective work had
right to renew copyright in collective work itself).

[21]  [22]  [23] Turning then to the agreements, we
note at the outset that neither contract has a choice of
law provision. Thus, the controlling law would be the
contract's “center of gravity,” which typically is the place
of contracting or performance. Lazard Freres & Co. v.
Protective Life Ins. Co., 108 F.3d 1531, 1539 (2d Cir. 1997)
(internal quotation marks omitted). The July Agreement
was executed in New York with expected performance
in California. The November Agreement was also to be
performed in California and may have been executed
there, where UPC was located and Abbott and Costello
were then completing Tropics. Any uncertainty on the
latter point is irrelevant, however, because New York
and California law both instruct that contracts must be
interpreted according to the mutual intent of the parties
at the time the contract was formed. See Welsbach Elec.
Corp. v. MasTec N. Am., Inc., 7 N.Y.3d 624, 629, 825
N.Y.S.2d 692, 695, 859 N.E.2d 498 (2006); AIU Ins. Co.
v. Superior Court, 51 Cal.3d 807, 821, 274 Cal.Rptr. 820,
799 P.2d 1253, 1264 (1990). Both states recognize that the
best evidence of the parties' intent is the language used
in their contract. See Brad H. v. City of New York, 17
N.Y.3d 180, 185, 928 N.Y.S.2d 221, 224, 951 N.E.2d 743
(2011); AIU Ins. Co. v. Superior Court, 51 Cal.3d at 822,
274 Cal.Rptr. 820, 799 P.2d at 1264. Thus, where contract
language is clear and unambiguous, courts will enforce an
agreement according to its terms, without looking outside
the four corners of the document. See Brad H. v. City of
New York, 17 N.Y.3d at 185, 928 N.Y.S.2d at 224, 951
N.E.2d 743; AIU Ins. Co. v. Superior Court, 51 Cal.3d at
822, 274 Cal.Rptr. 820, 799 P.2d at 1264.

The July Agreement employing Abbott and Costello for
“one feature photoplay,” J.A. 165, states that the team
would furnish UPC with “routines heretofore used and
now owned by Artists for use by the Producer in the
photoplay in which they appear hereunder and for which
the Producer shall have the exclusive motion picture
rights,” id. at 169 (emphases added). The longer-term
November Agreement similarly states that the team would
furnish UPC with all “routines heretofore used by the
Artists either on the radio or otherwise and now owned

by the Artists,” and that UPC would “have the right
to use said material and routines to such extent as the
Producer may desire in connection with any photoplay
in which the Artists render their services hereunder.”
Id. at 129 (emphases added). As the highlighted *189
language in each agreement makes plain, Abbott and
Costello furnished UPC with their routines for a limited
purpose: use in any movies in which the team appeared

under the respective agreements. 16  This is unmistakably
the language of an exclusive, limited-use license, not the
assignment of copyright. See Compendium of Copyright
Office Practices § 12.2.1 (1973) (stating that license is
“exclusive or non-exclusive grant of permission to use a
copyrighted work for certain purposes”).

A clause in the July Agreement granting UPC “all rights
of every kind and character whatsoever in and to the
same ... perpetually” warrants no different conclusion.
J.A. 169. This language appears in the same sentence as
that quoted in the preceding paragraph and, thus, “all
rights ... in and to the same” can only be understood
to reference UPC's motion picture rights, not the team's

common law copyright in its routines. 17  Indeed, in the
November Agreement, wherein the team grants UPC
the right to photograph and reproduce their “acts,” the
“perpetual” right “to use the same” is expressly granted
“only in connection with the photoplays in which the
Artists appear hereunder and in connection with the
advertising and exploitation thereof.” Id. at 127. The
November Agreement states that “the Producer shall not
have the right to use the Artists' names or likenesses or
reproductions of their voices in radio broadcasts (except
as hereinafter expressly permitted) independent of ...
motion picture productions or in commercial tie-ups.” Id.
at 128.

Other language in the November Agreement further
confirms that Abbott and Costello granted UPC only a
license to use their routines. The team therein agreed “that
they w[ould] not use or license, authorize or permit the
use of any of the material and/or routines” furnished to
UPC under the agreement “in connection with motion
pictures for any person, firm or corporation other than
the Producer, at any time prior to the termination of the
employment of the Artists under this agreement or one
year after the general release of the photoplay in which
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used, whichever is later.” Id. at 129. The fact that the
Agreement limits Abbott and Costello's ability to use or
license specified material (i.e., material created before the
agreements) only “in connection with motion pictures,”
and only for a limited time, plainly indicates the parties'
understanding that the team retained ownership of the
copyright in their pre-agreement material and granted
UPC only a license. See P.C. Films Corp. v. MGM/
UA Home Video Inc., 138 F.3d 453, 456 (2d Cir. 1998)
(explaining that under 1909 Copyright Act, “transfer of
anything less than the totality of rights commanded by
copyright was automatically a license rather than an
assignment [of] the copyright”).

Thus, the language of the July and November
Agreements, by itself, clearly belies plaintiffs' claim that
Abbott and Costello therein conveyed their common
law copyright in the Routine to UPC. That conclusion
is reinforced by the very Quitclaim on which plaintiffs'
claimed ownership of the Who's on First? copyright
depends. To secure the Quitclaim of UPC's *190  interests
in the Routine (then held by its successor, Universal),
plaintiffs' predecessors-in-interest therein represented that
they owned the copyright in the Routine. In short, the
parties to the Quitclaim understood Abbott and Costello
not to have transferred, but to have retained, ownership
of the Routine's copyright.

Accordingly, plaintiffs cannot state a plausible
infringement claim based on a 1940 transfer of copyright
ownership from Abbott and Costello to UPC in either
the July or November Agreement. The record does not

support such assignment. 18

2. Work Made for Hire
[24] Plaintiffs maintain that, even if the July and

November Agreements cannot be construed to have
assigned copyrights, they are work-for-hire agreements.
They argue that UPC, “[a]s the author under a work-
for-hire agreement of the films ..., properly registered its
copyright in these two films with the Copyright Office, and
thereafter timely renewed their copyright registrations.”
Appellants' Br. 9; see Estate of Burne Hogarth v. Edgar
Rice Burroughs, Inc., 342 F.3d 149, 156–57 (2d Cir. 2003)
(explaining that, under 1909 Copyright Act, employer was
legal author and, therefore, had renewal rights).

The argument is defeated by plaintiffs' own allegation—
which we must accept as true—that the Routine was first
performed in March 1938, more than two years before
Abbott and Costello entered into the July and November
Agreements with UPC. See Am. Compl. ¶ 32. Insofar as
Abbott and Costello had already performed Who's on
First? in 1938, they plainly did not create the Routine
at UPC's “instance and expense” in 1940, as would be
required for it to be a work-for-hire. Playboy Enters., Inc.
v. Dumas, 53 F.3d 549, 554 (2d Cir. 1995) (stating that
work is considered “for hire” when made at hiring party's
instance and expense, i.e., “when the motivating factor
in producing the work was the employer who induced
the creation” (internal quotation marks omitted)); see
also Urantia Found. v. Maaherra, 114 F.3d 955, 961
(9th Cir. 1997) (“An employment (or commissioning)
relationship at the time the work is created is a condition
for claiming renewal as the proprietor of a work made for
hire.” (internal quotation marks omitted)).

Plaintiffs seek to avoid this conclusion by noting
defendants' (1) concession—at least for purposes of their
motion to dismiss—that new material was added to
the Routine for Tropics, see TCA Television Corp. v.
McCollum, 151 F.Supp.3d at 431; and (2) failure to
establish “the contents, language or scope of protectable
expression of the 1938 radio broadcast,” Appellants'
Reply Br. 22. We are not persuaded.

On review of a motion to dismiss, courts must draw all
reasonable inferences in plaintiffs' favor. Even applying
that principle here, it is not plausible to infer that the
Routine, as performed in 1938, did not already contain the
initial series of exchanges about a person named “Who”
playing first base for the simple reason that there is no
Routine without at least that part. Further, because that
is the part of the Routine appropriated in Hand to God,
plaintiffs must plausibly allege a valid copyright in that
material, regardless of later additions. Thus, to the extent
plaintiffs' copyright claim rests on a theory of work-for-
hire, it was their burden to plead facts showing that the
appropriated parts *191  of the Routine had not existed
in the 1938 iteration of Who's on First?, but were first
created for Tropics so as to be covered by the copyright
and copyright renewal of that movie. See Feist Publ'ns,
Inc. v. Rural Tel. Serv. Co., 499 U.S. at 361, 111 S.Ct.
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1282 (stating that to establish infringement claim, plaintiff
must demonstrate, among other things, ownership of valid
copyright).

3. Merger of Routine in Motion Pictures
[25] Finally, plaintiffs argue that even if their copyright

ownership claim cannot rest on either an assignment or
work-for-hire theory, it is plausible because “so much of
the Routine as was used in the Movies ‘merged’ with the
Movies to become a ‘unitary whole.’ ” See Appellants'
Reply Br. 28. Thus, the Routine was not separately
registerable; rather it was protected by UPC's statutory
registration and its renewal of the copyrights for movies
using the Routine.

[26] This argument also fails because, as this court
recently observed, “authors of freestanding works that
are incorporated into a film ... may copyright these
‘separate and independent works.’ ” 16 Casa Duse, LLC
v. Merkin, 791 F.3d 247, 259 (2d Cir. 2015) (emphasis
added) (quoting 17 U.S.C. § 101); see id. at 257 (noting
that separate copyrights may be necessary where motion
picture incorporates “separate, freestanding pieces that
independently constitute ‘works of authorship’ ”). Who's
on First? was such a freestanding work within Tropics.
As already noted, plaintiffs acknowledged in the amended
complaint that the Routine (1) was prepared and existed
on its own for some years before it was performed in
Tropics, see Am. Compl. ¶ 32; and (2) was performed
independently from the films “thousands of times” on
the radio and elsewhere, see id. at ¶¶ 34–35; see also
J.A. 129 (stating in November Agreement that “Artists
reserve the right to use on the radio and in personal
appearances” all preexisting routines). The Quitclaim
representation that plaintiffs' predecessors-in-interest still
owned the Routine's copyright in 1984 is also at odds with
the argument that the Routine had so merged with Tropics
as to admit a single copyright owned by UPC.

Neither Garcia v. Google, Inc., 786 F.3d 733 (9th Cir.
2015) (en banc), nor Richlin v. Metro–Goldwyn–Mayer
Pictures, Inc., 531 F.3d 962 (9th Cir. 2008), relied on by
plaintiffs, is to the contrary. In Garcia, the Ninth Circuit
reversed a panel decision holding that an actor's five-
second contribution to a movie was sufficiently creative
to entitle her to register a copyright in her performance.

The en banc court explained that “[t]reating every acting
performance as an independent work” would be a
“logistical and financial nightmare.” Garcia v. Google,
Inc., 786 F.3d at 743. This case is not analogous. While the
screen actor's performance there was so “integrated into”
the filmed work as to be “inseparable from” it, see 16 Casa
Duse, LLC v. Merkin, 791 F.3d at 254, Who's on First? is
a freestanding comedy routine performed by Abbott and
Costello not only years before the first frame of Tropics
was ever filmed but also for many years thereafter. Thus,
the concerns at issue in Garcia are not present here.

As for Richlin, the Ninth Circuit did not there hold,
as plaintiffs contend, that an author is “not entitled
to an independent copyright by reason of inclusion of
his [story] treatment's material in [a] motion picture.”
Appellants' Reply Br. 27–28 (emphasis in original).
Rather, the court there assumed that plaintiffs' story
treatment was independently copyrightable when it held
that plaintiffs had “failed to secure a federal copyright
for it.” *192  Richlin v. Metro–Goldwyn–Mayer Pictures,
Inc., 531 F.3d at 976. Thus, the court acknowledged
that “publication of a motion picture with notice secures
federal statutory copyright protection for all of its
component parts,” but observed “that does not mean
that the component parts necessarily each secure an
independent federal statutory copyright.” Id. at 975–
76. The movie's publication protected so much of the
treatment as was disclosed therein, but it “did not
constitute publication of the Treatment ‘as such’—i.e., as
a work standing alone.” Id. at 973.

This reasoning undermines rather than supports plaintiffs'
merger theory. The plaintiffs in Richlin “clearly intended”
that the treatment “be merged into inseparable or
interdependent parts of a unitary whole.” Id. at 967. That
is not this case. As already explained, the Routine was
created and performed by Abbott and Costello well before
Tropics was filmed, and the team continued to perform
it for years after. Indeed, the Agreements' licensing of
the Routine's performance in Tropics and The Naughty
Nineties contemplated such independent performances. In
these circumstances, we conclude that the Routine did not
merge into UPC's films so as to avoid the need for its
creators to renew the copyright. See 16 Casa Duse, LLC
v. Merkin, 791 F.3d at 259.
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In sum, because plaintiffs fail plausibly to allege that
(1) Abbott and Costello assigned their common law
copyright in Who's on First? to UPC; (2) the Routine,
as appropriated by defendants in Hand to God, was first
created for UPC as a work-for-hire; or (3) the Routine so
merged with the UPC movies in which it was performed
as to become a unitary whole, we conclude that plaintiffs
did not plead their possession of a valid copyright in the
Routine, as required to pursue their infringement claim.

Accordingly, even though the district court erred
in dismissing plaintiffs' amended complaint based on
defendants' fair use of the appropriated material, we
affirm dismissal based on plaintiffs' failure plausibly to
allege a valid copyright.

III. Conclusion
To summarize, we conclude as follows:

1. Dismissal was not supported by fair use because all four
relevant factors weigh in plaintiffs' favor:

a. Defendants' verbatim use of over a minute of Who's
on First? in their commercial production, Hand to God,
was not transformative because defendants neither used

so much of the Routine for a different purpose nor
imbued the original with a different message, meaning,
or expression;

b. Defendants failed persuasively to justify their use of
the Routine, as a secondary user who appropriates a
creative work without alteration must do;

c. Defendants' use of some dozen of the Routine's
variations of “who's on first” was excessive in relation
to any dramatic purpose; and

d. Plaintiffs allege an active secondary market for the
work, which was not considered by the district court.

2. Dismissal is warranted by plaintiffs' failure plausibly to
plead ownership of a valid copyright. Their efforts to do
so on theories of assignment, work-for-hire, and merger
all fail as a matter of law.

Accordingly, the judgment of dismissal is AFFIRMED.

All Citations

839 F.3d 168, 2016 Copr.L.Dec. P 30,998, 120 U.S.P.Q.2d
1248, 44 Media L. Rep. 2421

Footnotes
1 Defendants do not cross-appeal the district court's denial of dismissal on the ground of copyright invalidity; rather, they

argue it as an alternative ground for affirmance, even if plaintiffs' fair use challenge prevails. In this opinion, we first
address plaintiffs' challenge to the fair use determination supporting dismissal because if we were to identify no error in
that ruling there would be no need to consider defendants' proposed alternative ground for affirmance.

2 In 1999, Time magazine named the Routine the best comedy sketch of the Twentieth Century. See Am. Compl. ¶ 37;
Best of the Century, Time, December 31, 1999, at 73.

3 Viewing the facts in the light most favorable to plaintiffs, the district court discussed in some detail why (1) before Tropics's
release, the Routine was protected by common law copyright; and (2) the movie's release could constitute “publication” of
the Routine, extinguishing any common law right and requiring registration and deposit with the federal Copyright Office
to claim any statutory copyright protection. See TCA Television Corp. v. McCollum, 151 F.Supp.3d at 427–30.

4 Plaintiffs' amended complaint cites only the November Agreement with UPC as the relevant contract. See Am. Compl.
¶ 43. By the time that agreement was signed, however, Abbott and Costello presumably had already finished their work
on Tropics—including any additions to the Routine reflected in that movie. Thus, it would appear that the team's work on
Tropics was pursuant to the July Agreement, discussed supra at I.B.1.a. The discrepancy does not affect our analysis
here because, in the district court, defendants conceded that, at least for purposes of their motion to dismiss, the July
Agreement had “in effect, been pleaded” by plaintiffs in support of their claim. Sept. 9, 2015 Hr'g Tr. 2–3.

5 By operation of the Sonny Bono Copyright Term Extension Act, Pub. L. No. 105–298, 112 Stat. 2827 (1998), the renewal
term for Tropics will not expire until 2035 and that for The Naughty Nineties will not expire until 2040. See 17 U.S.C.
§ 304(b).
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6 The George Mason University Libraries, in their “Guide to the John C. Becher Soldier Show Collection, 1940–1953,”
indicates that “Soldier Shows” refers to entertainments “made by soldiers for soldiers,” with the object of “mass
participation” to raise morale. J.A. 208–09. Because the record here is devoid of any information about either Soldier
Shows generally or Soldier Shows, No. 19 in particular, we make no assumptions about the content of the material that
is the subject of the 1944 copyright registration.

7 Bud Abbott died in 1974; Lou Costello died in 1959. See Bud Abbott, Straight Man to Lou Costello, Is Dead, N.Y. Times,
April 25, 1974, at 42; Lou Costello, 52, Dies on Coast; Comic Had Teamed with Abbott, N.Y. Times, Mar. 4, 1959, at 31.

8 The Routine is used in the Play as follows:
JASON .... You wanna see something[?]
JESSICA Ummm.
JASON You'll like it.
JESSICA Yeah?
JASON I think you'll like it.
JESSICA Okay.
JASON Okay.

Jason slicks back his hair. Takes a deep breath and then says ...
JASON Well Costello, I'm goin' to New York with you. You know Buck Harris the Yankee[s'] manager gave me a

job as coach as long as you're on the team.
TYRONE Look Abbott, if you're the coach, you must know all the players.
JASON I certainly do.
TYRONE Well I've never met the guys. So you'll have to tell me their names and then I'll know who's playing on

the team.
JASON Oh I'll tell you their names, but you know it seems to me they give these ball players now-a-days very

particular names.
As he starts he's a little aspergersy. As he goes on he gets more and more comfortable.

TYRONE You mean funny names?
JASON Well let's see we have on the bags, Who's on first, What's on second, I don't know is on third ...
TYRONE That's what I want to find out.
JASON I say Who's on first, What's on second, I don't know's on third.
TYRONE Are you the manager?
JASON Yes.
TYRONE You gonna be the coach too?
JASON Yes.
TYRONE And you don't know the fellows' names.
JASON Well I should.
TYRONE Then who's on first?
JASON Yes?
TYRONE I mean the fellow's name.
JASON Who.
TYRONE The guy on first.
JASON Who.
TYRONE The first baseman.
JASON Who.
TYRONE The guy playing ...

Jason is really into it. Jessica is giggling a bit. But you can imagine him going into it all alone on a Saturday
night.

JASON Who is on first.
TYRONE I'm askin['] you who's on first.
JASON That's the man's name.
TYRONE That's whose name.
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JASON Yes.
TYRONE Well go ahead and tell me.
JASON That's it.
TYRONE That's who?
JASON Yes.

Jason reaches a pause in the routine and looks out at her. He becomes aware of what he's doing.
JESSICA What are you doing[?] Don't stop.
JASON I ...

He gets red.
JESSICA What?
JASON I can't remember anymore.

Suppl. App'x 17–21 (emphases added).

9 The idea that “transformative” purpose could support fair use was put forth by our colleague, Judge Leval, in a seminal
article, “Toward a Fair Use Standard.” See 103 Harv. L. Rev. 1105, 1111 (1990) ( “[T]he question of justification turns
primarily on whether, and to what extent, the challenged use is transformative. The use must be productive and must
employ the quoted matter in a different manner or for a different purpose from the original. A quotation of copyrighted
material that merely repackages or republishes the original is unlikely to pass the test.... If, on the other hand, the
secondary use adds value to the original—if the quoted matter is used as raw material, transformed in the creation of new
information, new aesthetics, new insights and understandings—this is the very type of activity that the fair use doctrine
intends to protect for the enrichment of society.”).
Fair use is not limited to transformative works. See Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 579, 114 S.Ct. 1164.
But because the only purpose found by the district court and relied on by defendants is the creation of a transformative
work, in analyzing this factor, we necessarily focus on whether a finding of transformative purpose could be made as a
matter of law on a Rule 12(b)(6) motion.

10 Even if such commentary is not essential to fair use, it remains the case, even after Cariou, that commentary or criticism
on another's work is “[a]mong the best recognized justifications for copying” because such commentary or criticism is in
the public interest and frequently requires quoting the copyrighted work to be effective. Authors Guild v. Google, Inc., 804
F.3d at 215; see Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 580–81, 114 S.Ct. 1164 (explaining that if new work
“has no critical bearing on the substance or style of the original composition ... the claim to fairness in borrowing from
another's work diminishes accordingly (if it does not vanish), and other factors, like the extent of its commerciality, loom
larger”). Hand to God may be a “critique of the social norms governing a small town in the Bible Belt,” TCA Television
Corp. v. McCollum, 151 F.Supp.3d at 436, but defendants have not argued that it is a commentary or criticism of Who's
on First?. Thus, such transformative purposes do not justify defendants' challenged use here.

11 In Swatch Group Management Services Ltd. v. Bloomberg L.P., 756 F.3d 73 (2d Cir. 2014), we stated in dictum that
“a secondary work can be transformative in function or purpose without altering or actually adding to the original work.”
Id. at 84 (internal quotation marks omitted). But that statement must be read in context. We were there discussing the
fair use of data, not the creation of new artistic work as in Cariou. In the former context, we recognized that “the need to
convey information to the public accurately may in some instances make it desirable and consonant with copyright law
for a defendant to faithfully reproduce an original work without alteration.” Id. That is not this case. Defendants used a
verbatim portion of Who's on First? in Hand to God. The unaltered use of such creative material within another creative
work has a weaker claim to fair use protection. See Campbell v. Acuff–Rose Music, Inc., 510 U.S. at 579, 114 S.Ct. 1164;
Cariou v. Prince, 714 F.3d at 706; see also Nimmer § 13.05[A][2][a], at 13–187 (recognizing that “scope of fair use is
greater when informational type works, as opposed to more creative products[,] are involved” because there is “greater
license to use portions” of “work more of diligence than of originality or inventiveness” (internal quotation marks omitted)).
For such an appropriation to be deemed “fair use,” the new creative work must either use the copyrighted work for a
different purpose or imbue it with a different character, so as to alter the expression, meaning, or message of the original.

12 See 3 Oxford English Dictionary Additions Series 285 (1997) (defining “McGuffin” as “particular event, object, factor,
etc., which ... acts as the impetus for the sequence of events depicted, although often proving tangential to the plot it
develops”); see also Merriam–Webster's Collegiate Dictionary 744 (11th ed. 2003) (defining “MacGuffin” as “object, event,
or character in film or story that serves to set and keep the plot in motion despite usu[ally] lacking intrinsic importance”).
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13 We note that even a correct finding of transformative use is not necessarily determinative of the first statutory factor,
much less of fair use. See Authors Guild v. Google Inc., 804 F.3d at 218; Leval, Toward a Fair Use Standard, 103 Harv.
L. Rev. at 1111 (recognizing that “existence of ... transformative objective does not ... guarantee success in claiming fair
use” because “transformative justification must overcome factors favoring the copyright owner”).

14 This court has sometimes assigned little weight to the commercial nature of a secondary use even absent a transformative
purpose. See, e.g., Castle Rock Entm't, Inc. v. Carol Publ'g Grp., Inc., 150 F.3d 132, 142 (2d Cir. 1998). But where, as
here, defendants justify their use solely by reference to a transformative purpose, commercialism cannot automatically
be discounted absent a finding of such purpose. See Blanch v. Koons, 467 F.3d at 254 (discounting commercial nature
of secondary use only because new work was substantially transformative).

15 Because both parties seemingly concede that the Routine was protected from entering the public domain through at
least Tropics's initial copyright term, we need not determine whether Tropics's publication automatically divested Abbott
and Costello of their common law copyright and injected it into the public domain. See Roy Export Co. Establishment of
Vaduz, Liechtenstein v. Columbia Broad. Sys., Inc., 672 F.2d 1095, 1101–02 (2d Cir. 1982).

16 Plaintiffs acknowledged as much in the district court when they argued that the agreements' language “represented a
clear grant of rights to UPC in all previous acts and routines created by Abbott and Costello ... if used in any motion
pictures produced by UPC in which Abbott & Costello provided their services.” Pls.' Mem. Opp. Mot. Dismiss at 7, TCA
Television Corp. v. McCollum, No. 15–cv–4325 (GBD), ECF No. 61 (emphasis added).

17 See supra p. 173 (quoting relevant sentence in July Agreement in full).

18 Because the agreements cannot be construed to effect an assignment of the Routine's copyright to UPC, we need not
decide whether they further conveyed the Routine's renewal rights. See Corcovado Music Corp. v. Hollis Music, Inc.,
981 F.2d 679, 684 (2d Cir. 1993) (recognizing strong presumption against conveyance of renewal rights).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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