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Ms. Luck is a Senior Staff Attorney at Mobilization for Justice, where she represents tenants in its 
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Project.  Ms. Luck has litigated complex landlord-tenant matters involving a wide variety of housing in 
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and Advocating Emotional Support Animals in No-Pet Housing, 48 Clearinghouse Review: Journal of 
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Timed Agenda 
 
 
I. Introduction           2 minutes 

 
II. General Concepts          15 minutes 

 
A. N.Y. Rules of Professional Conduct, Rule 1.14 
B. Reasonable Accommodations 
C. Least Restrictive Alternative 

 
III. Practical Techniques for Working with Challenging Clients  60 minutes 
 

A. Establishing the Relationship 
B. Creating Structure 
C. Refocusing the Client 
D. De-escalating the Situation 
E. Setting Boundaries 
F. Delusions and Hallucinations 
G. Referring for Treatment 
H. Involving Family Members, Friends, or Treatment Providers 

 
IV. GAL’s and Article 81 Guardians      30 minutes 

 
A. Definitions 
B. Who Needs a GAL? 
C. Duties and Powers of a GAL 
D. Who Needs an Article 81 Guardian? 

 
V. Working with Adult Protective Services     5 minutes 

 
VI. Conclusion         3 minutes 

 
 
CLE credit for the program has been approved in accordance with the requirements of the 
New York State CLE Board for a maximum of 2 transitional and non-transitional credits: 
1.5 professional practice, .5 ethics. 
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 Guardian: “A guardian is a person lawfully invested with the power, and charged  with the 
duty, of taking care of the person and managing the property and rights  of another person, who, for 
some peculiarity of status, defect of age,  understanding, or self-control, is considered incapable of 
administering his or her  own affairs.”  Black’s Law Dictionary (Revised 4th ed. 1968). 
 

Ad Litem: “For the suit; for the purposes of the suit; pending the suit.”  Black’s Law Dictionary 
(Revised 4th ed. 1968).  Once a case is completed, the guardian ad litem is released from his duty 
to the client and another appointment is required for a new proceeding.  Kirso Prop. Co. v. Brief, 
6/29/98 N.Y.L.J. 30, col. 3 (App. Term 2d Dep’t).   

 
I. Guardians ad litem 
 
A. Who Needs a Guardian Ad Litem? 
 
CPLR § 1201:   “A person shall appear by his guardian ad litem if he is an infant and has no guardian of 
his property, parent, or other person or agency having legal custody, or adult spouse with whom he 
resides, or if he is an infant, person judicially declared to be incompetent, or a conservatee as defined in 
§77.01 of the mental hygiene law and the court so directs because of a conflict of interest or other cause, 
or if he is an adult incapable of adequately prosecuting or defending his rights.”  (Emphasis added). 
 

1. Appointment Is Mandatory 
 

Once it is determined that a party meets one of the CPLR § 1201 criteria, appointment of a 
guardian ad litem is mandatory.  State v. Kama, 267 A.D.2d 225, 226, 699 N.Y.S.2d 472, 473 
(App. Div. 2d Dep’t 1999) (appointment of guardian ad litem is mandatory, such that default 
judgment against incompetent adult for whom no guardian ad litem has been appointed must be 
vacated); Oneida National Bank & Trust v. Unczur, 37 A.D.2d 480, 483-84, 326 N.Y.S.2d 458, 
461-62 (App. Div. 4th Dep’t 1971) (the court lacks jurisdiction with respect to an adult who is 
incompetent and for whom no guardian ad litem has been appointed).  See also CPLR § 321 
(stating that a “party, other than one specified in section 1201 of this chapter, may prosecute or 
defend a civil action in person or by attorney,” which indicates that a party described in CPLR § 
1201 may not appear unless a guardian ad litem is appointed).   

 
2. Party Represented by Counsel 

 
Once the court determines that a party satisfies the criteria under CPLR § 1201, a guardian ad 
litem must be appointed even if the party is represented by counsel.  Kushner v. Mollin, 144 
A.D.2d 649, 650, 535 N.Y.S.2d 41, 42 (App. Div. 2d Dep’t 1988) (supreme court in a medical 
malpractice action erred by not conducting a hearing to determine whether the plaintiff who was 
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represented by counsel required the appointment of a guardian ad litem); 466 Assocs. v. Murray, 
151 Misc.2d 472, 477-78, 573 N.Y.S.2d 360, 363-64 (Civ. Ct. N.Y. Cty. 1991) (directing that a 
hearing be scheduled to determine whether a guardian ad litem should be appointed for 
respondent who was facing eviction, even though respondent was represented by counsel and 
over objections by respondent’s counsel). 

 
B.  Persons Incapable of Adequately Protecting Their Rights 
 
An “adult incapable of adequately prosecuting or defending his rights” includes a person who suffers 
from a mental impairment that does not rise to the level of incompetency. Anonymous v. Anonymous, 3 
A.D.2d 590, 594, 162 N.Y.S.2d 984, 988 (App. Div. 2d Dep’t 1957); see also Fales v. State of New 
York, 108 Misc.2d 636, 637, 438 N.Y.S.2d 449, 449-450 (Ct. Cl. 1981).  Residence in a psychiatric 
institution creates a rebuttable presumption that person is unable to adequately prosecute or defend his or 
her rights.  Application of Weingarten v. State of New York, 94 Misc.2d 788, 790, 405 N.Y.S.2d 605, 
607 (Ct. Cl. 1978).  Persons deemed incapable of protecting their rights include: 
 

1. A person suffering from a “want of understanding.”  Limited v. Cohen, 4/11/91 N.Y.L.J. 
29, col. 1 (App. Term 1st Dep’t).  

 
2. A person who, at the time of the action, is a patient in a mental health center of a general 

hospital.  Safarty v. Safarty, 83 A.D.2d 748, 749, 443 N.Y.S.2d 506 (App. Div. 4th Dep’t 
1981). 

 
3. A person who is comatose. Weldon v. Long Island Coll. Hosp., 142 Misc.2d 61, 64, 535 

N.Y.S.2d 949, 951 (Sup. Ct. Kings Cty. 1988); Leibowitz v. Hunter, 45 Misc.2d 580, 581-
82, 257 N.Y.S.2d 434, 436 (Sup. Ct. N.Y. Cty. 1965). 

 
4. A person suffering from dementia. Reton v. Kirby, 88 A.D.2d 979, 451 N.Y.S.2d 795, 796 

(App. Div. 2d Dep’t 1982); Vinokor v. Balzaretti, 62 A.D.2d 990, 403 N.Y.S.2d 316 
(App. Div. 2d Dep’t 1978); Bocina v. Schlau, 125 Misc.2d 682, 684, 480 N.Y.S.2d 93, 95 
(Sup. Ct. Suffolk Cty. 1984). 

 
5. A person who has Down’s Syndrome. Kushner v. Mollin, 144 A.D.2d 649, 535 N.Y.S.2d 

41, 42 (App. Div. 2d Dep’t 1988).   
 

6. A person whose physical impairments include brain injuries, Carrasquillo v. Holliswood 
Hosp., 37 A.D.3d 509, 510, 829 N.Y.S.2d 693, 694 (App. Div. 2d Dep’t 2007), but not 
where physical impairments do not extend to mental capabilities and the person is still 
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capable of adequately prosecuting or defending his rights. Southern Indus., Inc. v. Esskay 
Fabrics, Inc., 81 A.D.2d 647, 438 N.Y.S.2d 341, 342 (App. Div. 2d Dep’t 1981).  

 
Practice Tip:  How to determine whether to seek the appointment of a guardian ad litem 
for one’s client: 

 
Presume that the client has the capacity to adequately prosecute or defend his or her rights.  
Interview the client as you would any other client.  Let the client participate as much as 
possible so that you can get a sense of the client as a person and the possible deficits that 
you will have to work with.  The goal should be to preserve client autonomy.  

 
During the interview, ask questions to ascertain whether:  

 
• the person understands the nature of the proceeding  

 
• the person understands how (s)he came to be in the proceeding  

 
• the person understands the consequences of the proceeding  

 
• the person can act to make decisions in the case  

 
• the person can act to do what is necessary to participate in the prosecution or 

defense of the case  
  

If, after the interview, you have questions or concerns about the person’s capacity, you 
should consider moving for the appointment of a guardian ad litem.1  

                                                 
1 Whether the person has capacity to retain counsel is another question that may arise.  The standard is low.  Absent a judicial 
finding of incompetence or an Article 81 order taking away the ability of the person to contract or placing similar restrictions, 
the person can retain counsel and sue.  Sengstack v. Sengstack, 4 N.Y.2d 502, 509, 176 N.Y.S.2d 337, 342 (1958). 
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C.   Procedure for Appointment of a Guardian Ad Litem  
 

1. Court May Appoint a Guardian Ad Litem on Its Own Initiative and Without a 
Hearing 
 

CPLR Rule 1202 clearly contemplates that the issue of the appointment of a guardian ad litem for 
an adult who has not been judicially declared to be incompetent may be raised by the court “upon 
its own initiative.”  Rule 1202 is silent as to what type of proceeding, showing, or hearing, if any, 
might be required prior to the appointment of a guardian ad litem.  Consequently, the pertinent 
jurisprudence reflects a great deal of judicial flexibility in the appointment of guardians ad litem.  
See, e.g., Brewster v. John Hancock Mutual Life Ins. Co., 280 A.D.2d 300, 720 N.Y.S.2d 462 
(App. Div. 1st Dep’t 2001) (Appellate Division, on its own initiative, ordered lower court to 
appoint a guardian ad litem for plaintiff); Anonymous v. Anonymous, 256 A.D.2d 90, 681 
N.Y.S.2d 494 (App. Div. 1st Dep’t 1998) (affirming appointment of guardian ad litem on lower 
court’s own initiative, based upon that court’s observation of the defendant and over the 
defendant’s objection); New York Life Ins. Co. v. V.K., 184 Misc.2d 727, 735, 711 N.Y.S.2d 90, 
96-97 (Civ. Ct. N.Y. Cty. 1999) (where New York Department of Social Services, not a party to 
the action, moved for appointment of a guardian ad litem pursuant to CPLR Rule 1202(a)(2) as 
“friend” of tenant, without a hearing the court found that the report of a psychiatrist who 
conducted one interview with tenant sufficed to establish by a preponderance of the evidence that 
guardian ad litem should be appointed); Silver & Junger v. Miklos, 8/24/94 N.Y.L.J. 23 col. 4 
(Civ. Ct. Bronx Cty.) (guardian appointed without a hearing, based primarily upon a report of a 
psychiatric examination that concluded that tenant was “in need of psychiatric help,” which was 
bolstered by a letter landlord’s agent had written to Protective Services for Adults that stated 
tenant was “not capable of rationally making decisions” for himself). 
 
2. Who May Make a Motion to Appoint a Guardian ad litem?  
 
CPLR Rule 1202(a) states: “The court in which an action is triable may appoint a guardian ad 
litem at any stage in the action upon its own initiative or upon the motion of:  1) an infant party if 
he is more than fourteen years of age; or 2) a relative, friend2 or a guardian, committee of the 
property, or conservator; or 3) any other party to the action if a motion has not been made under 
paragraph one or two within ten days after completion of service.”  

 
  a. Plaintiff or Petitioner 

 
                                                 
2 The term “friend” is broadly construed by the courts.  It has been held that “friends” include attorneys and former guardians 
ad litem.  Soybel v. Gruber, 132 Misc. 2d 343, 347, 504 N.Y.S.2d 354, 357 (Civ. Ct. N.Y. Cty. 1986). 
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Courts have held that a plaintiff or petitioner has an affirmative duty to alert the court if 
the party has knowledge that an adversary is suffering from a mental incapacity.  A party 
must be diligent in raising this issue to the court and not merely notify the court that the 
adversary’s mental condition may be an issue.  In re Foreclosure of Tax Liens by Ithaca, 
283 A.D.2d 703, 705, 724 N.Y.S.2d 211, 213 (App. Div. 3d Dep’t 2001); New York Life 
Ins. Co. v. V.K., 184 Misc.2d 727, 737, 711 N.Y.S.2d 90, 97 (Civ. Ct. N.Y. Cty. 1999).  
The party’s duty to notify the court is triggered once he has knowledge of the adversary’s 
mental condition, even if the party determines that (s)he believes that (s)he has insufficient 
knowledge to move for the appointment of a guardian ad litem. State v. Getelman, 9/7/93 
N.Y.L.J. 25, col. 6 (Sup. Ct. Alb. Cty.)  Failure to do so may be a fraud which may allow 
the adversary to move to set aside any judgment.  CPLR § 1201 advisory committee’s 
note; State v. Kama, 267 A.D.2d 225, 226, 699 N.Y.S.2d 472, 473 (App. Div. 2d Dep’t 
1999); but see Mills v. Mills, 111 A.D.3d 1306, 1307, 974 N.Y.S.2d 717, 719 (App. Div. 
4th Dep’t 2013)(the defendant failed to establish that the lower court was required to 
appoint a guardian ad litem before granting default judgment); In re Estate of Bobst, 234 
A.D.2d 7, 8, 651 N.Y.S.2d 26, 27 (App. Div. 1st Dep’t 1996); Sarfaty v. Sarfaty, 83 
A.D.2d 748, 749, 443 N.Y.S.2d 506, 507 (App. Div. 4th Dep’t 1981).    

 
b.   New York City Human Resources Administration, Department  of 
Social Services, Division of Adult Protective Services (APS)   

 
If APS determines the motion is warranted, pursuant to its authority under Social Services 
Law § 473, et seq., and 18 NYCRR § 457, it will move for appointment of a guardian ad 
litem. Cases can be referred to APS by the court, by counsel for either party, or by a New 
York City Marshal. See New York City Marshals Handbook of Regulations, Chap. IV, 
Eviction and Legal Possession Procedures, § 6-7 Social Service Call-Ins, available at 
https://www1.nyc.gov/assets/doi/downloads/pdf/marshals/NYC_Marshals_Handbook.pdf.  

   
  c. Respondent’s Counsel 
   

The tenant’s attorney may also move for the appointment of a guardian ad litem. Keep in 
mind that you must act in accordance with your client’s wishes and “maintain a 
conventional relationship with the client.” N.Y. Rules of Professional Conduct, Rule 
1.14(a). If your client does not consent for you to move for the appointment of a guardian 
ad litem, you must consider whether you can make the motion against her wishes. Rule 
1.14 further provides: 
 

When the lawyer reasonably believes that the client has diminished capacity, is at 
risk of substantial physical, financial or other harm unless action is taken and 
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cannot adequately act in the client's own interest, the lawyer may take reasonably 
necessary protective action, including consulting with individuals or entities that 
have the ability to take action to protect the client and, in appropriate cases, 
seeking the appointment of a guardian ad litem, conservator or guardian. 

 
Rule 1.14(b). 
 
When considering protective measures that you could take against a client’s wishes, you 
should be guided by the concept of the “least restrictive alternative.” Least restrictive 
alternative is a concept in disability law and advocacy in which a person with a disability 
is entitled to maintain her autonomy and independence to the greatest extent possible. 
Therefore, you should not petition for the appointment of an Article 81 guardian if a 
guardian ad litem would be sufficient. Likewise, your client might be willing to 
voluntarily take steps that would eliminate the need for a guardian ad litem. Some 
voluntary steps that can resolve landlord/tenant issues include signing up for automatic 
bill paying, assigning a family member to be their representative payee, or accepting home 
care services or other health care treatment.  
 
Another alternative to moving for a guardian ad litem is referring your client to APS. As 
with any protective action, this must be approved by the client or done in accordance with 
Rule 1.14. In some cases, a referral to APS is preferable to directly moving for the 
guardian ad litem as the tenant’s attorney because the ultimate decision about making the 
motion is made by a third party—APS. This can preserve the trust between attorney and 
client. 
 

Practice tip: Consider whether a guardian ad litem is truly necessary. The standard for the 
appointment of a guardian ad litem is fairly vague. Unless your client has such diminished 
capacity that a court would look askance at your failure to move for a guardian ad litem, the 
decision to move for a guardian ad litem is often a judgment call and part of your litigation 
strategy. In Housing Court, guardians ad litem appointed for tenants who are represented often 
don’t do anything. In addition, guardians ad litem are not bound by attorney/client privilege (even 
if they are attorneys), and are not advocates. See Section E.2 below. Therefore, they can share 
harmful facts with opposing counsel or the judge, and can make recommendations that you and 
your client disagree with.  

 
Despite the drawbacks, moving for the appointment of a guardian ad litem can be beneficial if 
your client’s mental illness or other capacity issue is likely to be a significant factor in the 
litigation. Once a judge has determined that a tenant needs a guardian ad litem, any capacity-
related delays are easier to explain and have greater credibility. Therefore, if you expect that your 



 
Working with Clients with Mental Illness 

Dinah Luck, Senior Staff Attorney, Mobilization for Justice 
Meaghan Whyte, Staff Attorney, Mobilization for Justice 

 
May 11, 2018 

 
 

 

client will struggle with deadlines and appointments, whether for a one-shot deal or for discovery 
or even for appearing in court, moving for a guardian ad litem establishes your client’s limitations 
for the Court before you find yourself scrambling to explain why you need more time to comply 
with a stipulation or order. 

 
3.  Timeframe for the Motion to Appoint a Guardian Ad Litem   
 

 Ten days after completion of service, any party (including the plaintiff or 
petitioner) may move for an appointment. CPLR Rule 1202(a)(3).  Thereafter, the 
motion may be made “at any stage in the action.”  CPLR Rule 1202(a); a party 
may even move for appointment of a guardian ad litem before commencing or 
appearing in an action. Weldon v. Long Island Coll. Hosp., 142 Misc.2d 61, 64, 
535 N.Y.S.2d 949, 951 (Sup. Ct. Kings Cty. 1988).  A plaintiff/petitioner should 
seek appointment of a guardian ad litem prior to obtaining a default judgment.  
CPLR § 1203; Rand v. Lockwood, 65 Misc.2d 182, 183, 316 N.Y.S.2d 950, 951 
(Sup. Ct. Nassau Cty. 1970) (vacating default judgment and stating that as a person 
incapable of adequately defending his rights, defendant “should have been 
represented in the action by a guardian ad litem and, indeed, it is questionable 
whether any appearance by the defendant… either pro se or by an attorney, 
without the appointment of a guardian ad litem, would have been authorized.”).  

 
 The court may move sua sponte for appointment of a guardian ad litem at any 

stage of the litigation when it observes that a party may not have the capacity to 
adequately prosecute or defend his or her rights.  CPLR Rule 1202(a); Anonymous 
v. Anonymous, 3 A.D.2d 590, 594, 162 N.Y.S.2d 984, 988 (App. Div. 2d Dep’t 
1957); City of New York v. Tillis, 2/9/00 N.Y.L.J. 29, col. 4 (Civ. Ct. N.Y. Cty.).   

 
 A court may appoint a guardian ad litem after a trial has been conducted or a 

stipulation signed. Kushner v. Mollin, 144 A.D.2d 649, 650, 535 N.Y.S.2d 41, 42 
(App. Div. 2d Dep’t 1988)(supreme court in a medical malpractice action erred by 
not conducting a hearing to determine whether the plaintiff, whose mother had 
signed a stipulation of settlement and who was represented by counsel, required 
the appointment of a guardian ad litem); Kalimian v. Driscoll, 7/20/92 N.Y.L.J. 23, 
col. 4 (App. Term 1st Dep’t) (vacating a jury verdict adverse to a tenant in a 
landlord/tenant proceeding, directing the appointment of a guardian ad litem and 
stating “[t]he fact that tenant was represented by counsel in the trial proceedings is 
of little, if any, relevance in determining whether she was prejudiced by the 
absence of a guardian ad litem”).  The determination that a guardian ad litem 
should have been appointed earlier in the proceedings is a ground for vacating a 
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judgment or stipulation. See Kushner, supra at 649, 535 N.Y.S.2d at 42; Kalimian 
v. Driscoll, 7/20/92 N.Y.L.J. 23, col. 4 (App Term 1st Dep’t).  

 
Practice Tip:  It is important to recognize that the symptoms of a person’s disabilities can ebb 
and flow depending upon many factors, e.g., whether the person is taking (or not taking) 
prescribed medication, whether the medicine is effective, life stressors, including the stress of the 
litigation, etc.   At the beginning of the representation the person may have the requisite capacity, 
but as the case proceeds may not.   

 
Thus you may be arguing lack of capacity at different points in time: 

 
 Pre-answer motion – argue the person is not presently able. 
 Post-answer motion – argue the person has become unable or that it has just come to your 

attention that the person is unable. 
 Post-stipulation (pro se) – argue the person was not able to understand terms and 

consequences of the agreement 
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4. Standard for Appointment of a Guardian Ad Litem 
 

a. Incompetence Is Not Required 
 
A finding of incompetency is not required for appointment of a guardian ad litem.  
Application of Ciena, 8 A.D.2d 877, 187 N.Y.S.2d 59, 61 (App. Div. 3d Dep’t 1959); 
Application of Weingarten, 94 Misc.2d 788, 790, 405 N.Y.S.2d 605, 607 (Ct. Cl. 1978).  
CPLR § 1201 “does not set a standard of incompetency . . . but rather sets forth a lesser 
standard of an individual who does not appear able to adequately defend or prosecute 
his/her rights in the individual proceeding” before the court.  Kings 28 Assocs. v. Raff, 
167 Misc.2d 351, 354, 636 N.Y.S.2d 257, 259 (Civ. Ct. N.Y. Cty. 1995); Application of 
Weingarten, 94 Misc.2d 788, 789-90, 405 N.Y.S.2d 605, 606-07 (Ct. Cl. 1978) (court 
need not make a finding that litigant is incompetent in order to appoint a guardian ad 
litem). 

 
Practice Tip:  Many judges do not understand the difference between a guardian ad litem 
and an Article 81 guardian – you must educate the court. See Section II below for a 
discussion of Article 81 guardians. 

 
b. Mental Condition Impedes Participation in Litigation 
 
The standard for appointment of guardian ad litem is whether the litigant’s mental 
condition would “impede his ability to assist in the presentation of and defense of his 
case” to any degree.  Grasso v. Matarazzo, 180 Misc.2d 686, 687, 694 N.Y.S.2d 837, 838 
(App. Div. 2d Dep’t 1999). 

 
The standard of proof required to establish grounds for a guardian ad litem is a 
preponderance of the evidence.  New York Life Ins. Co. v. V.K., 184 Misc.2d 727, 729, 
711 N.Y.S.2d 90, 92 (Civ. Ct. N.Y. Cty. 1999). 
 

5. Contents of a Motion for Appointment of a Guardian Ad Litem  
 

a. Notice of Motion 
 

i. Attorney affirmation including facts reflecting the client’s inability to adequately 
prosecute or defend his or her rights. The affirmation and supporting memorandum of law 
should also include a request to seal the record of the motion. See N.Y.C. Civ. Ct. 
Advisory Notice, “Sealing of Housing Court files containing psychiatric evaluations,” 
(January 30, 2013), available at 
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https://www.nycourts.gov/Courts/nyc/SSI/directives/DRP/DRP199.pdf (last visited 
December 14, 2017), attached hereto as Exhibit A. A sample affirmation is attached hereto 
as Exhibit B.  

 
Practice Tip:  You need to include facts that demonstrate the client’s inability to 
adequately prosecute or defend his or her rights.  This should be supported by a 
sworn statement of a doctor (who may submit an affirmation pursuant to CPLR § 
2106), social worker or other person with knowledge of the client’s mental 
impairment.  A sample is attached hereto as Exhibit C. Draft the supporting 
affirmations and affidavits with as little information as possible – enough to 
support the minimal standard, but not so much as to reveal embarrassing 
information that could be used against your client.  It may also offend your client 
who must be served with the motion.  This is not the time to try to establish how 
disabled your client is.  If the court needs further information, offer to show 
additional information in camera and take back the material you provide to the 
court for review or request that it be sealed. 

 
ii. The proposed guardian ad litem’s consent to appointment. Pursuant to CPLR 

Rule 1202(c), “[n]o order appointing a guardian ad litem shall be effective until 
a written consent of the proposed guardian has been submitted to court together 
with an affidavit stating facts showing his ability to answer for any damage 
sustained by his negligence or misconduct.” If you do not have a proposed 
guardian ad litem, the Court will appoint one from the approved pool of 
guardians ad litem and obtain the consent to appointment. 

 
Practice Tip:  Housing court judges have appointed guardians ad litem without 
requiring affidavits of ability to answer for damage.  Most, however, require the 
proposed guardian ad litem’s consent.  

 
 b.   Supporting memorandum of law 

 
  As an example, see Exhibit D. 
 

6.  Service 
 

The motion must be served as any other motion pursuant to CPLR § 2103.  The motion must be 
served upon the litigant for whom the guardian ad litem is being proposed.  CPLR Rule 1202(b).   
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A guardian ad litem must be appointed with notice to the potential ward and proof that the ward is 
incapable of defending his or her rights.  In re Feminella, 14 Misc.3d 476, 478-79, 824 N.Y.S.2d 
705, 707 (Sup. Ct. Nassau Cty. 2006); Bocina v. Schlau, 125 Misc.2d 682, 683, 480 N.Y.S.2d 93, 
94 (Sup. Ct. Suffolk Cty. 1984); Application of Weingarten, 94 Misc.2d 788, 789-90, 405 
N.Y.S.2d 605, 606-0 (Ct. Cl. 1978).   

 
  7.  Factual Determination by the Court  

 
a. The court does not have to hold a hearing; it can rely on the   parties’ 
papers. Silver & Junder v. Miklos, 8/24/94 N.Y.L.J.   23, col. 4 (Civ. Ct. 
Bronx Cty.).   

  
b. The court may rely on its own observations of a party in determining whether he or 

she is incapable of adequately defending his or her rights. Kalimian v. Driscoll, 
3/6/91 N.Y.L.J. 22, col. 3 (Civ. Ct. N.Y. Cty.). 

 
c. The court may require that a hearing be conducted on whether a person is 

incapable of adequately prosecuting or defending his or her rights.  Shad v. Shad, 
167 A.D.2d 532, 533, 562 N.Y.S.2d 202, 203 (App. Div. 2d Dep’t 1990). 

 
D.   Duties and Powers of a Guardian Ad Litem  
 

1. A guardian ad litem has a fiduciary duty to act in the best interest of his or her ward.  
Pettas v. Pettas, 88 Misc.2d 955, 957, 389 N.Y.S.2d 537, 539 (Sup. Ct. Nassau Cty. 1976).  

 
2. “A guardian ad litem is an officer of the court with powers and duties strictly limited by 

law and he may act only in accordance with the instructions of the court and within the 
law under which he is appointed.”  De Forte Jr. v. Liggett & Myers Tobacco Co., 42 
Misc.2d 721, 723, 248 N.Y.S.2d 764, 766 (Sup. Ct. Kings Cty. 1964); see also, In re 
Greene, 20 Misc.3d 599, 603, 860 N.Y.S.2d 396, 399 (Surr. Ct. Westchester Cty. 2008).   
 
The guardian ad litem has a duty to make a thorough, fair, and objective report to the court 
of information acquired.  In re Estate of Daniels, 11 Misc.3d 1074(A), 816 N.Y.S.2d 694 
(Surr. Ct. Dutchess Cty. 2006); In re Estate of Gormely, 2 Misc.3d 233, 234, 772 
N.Y.S.2d 464, 465 (Surr. Ct. Kings Cty. 2003); Riley v. Erie Lackawanna R.R. Co., 119 
Misc.2d 619, 621, 463 N.Y.S.2d 986, 987 (Sup. Ct. Chautauqua Cty. 1983). 

  
3. A guardian ad litem may recommend but may not approve or refuse a settlement on his or 

her own for a party who is incapable of adequately prosecuting or defending his rights.  
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1234 Broadway LLC v. Lin, 25 Misc.3d 476, 883 N.Y.S.2d 864 (Civ. Ct. N.Y. Cty. 
2009); accord Tudorov v. Collazo, 215 A.D.2d 750, 627 N.Y.S.2d 419 (App. Div. 2d 
Dep’t 1995); Trotta v. Phelan, 161 Misc.2d 853, 857, 615 N.Y.S.2d 596, 598 (Sup. Ct. 
Suffolk Cty. 1994), aff’d 207 A.D.2d 1046, 617 N.Y.S.2d 112 (App. Div. 4th Dep’t 
1994); Sutherland v. City of New York, 107 A.D.2d 568, 569, 483 N.Y.S.2d 307, 308 
(App. Div. 1st Dep’t 1985), aff’d, 66 N.Y.2d 800, 497 N.Y.S.2d 906 (1985); De Forte  v. 
Liggett & Myers Tobacco Co., 42 Misc.2d 721, 723, 248 N.Y.S.2d 764, 766 (Sup. Ct. 
Kings Cty. 1964).   

 
But see, In re Feliciano v. Nielsen, 290 A.D.2d 834, 835, 736 N.Y.S.2d 510, 512 (App. 
Div. 3d Dep’t 2002) (quoting from dicta from the Court of Appeals in In re Aho, 39 N.Y.2d 
241, 247, 383 N.Y.S.2d 285, 288 (1976), the court states that a guardian ad litem may act 
contrary to the wishes of the ward); Broadcom West Dev. Co. v. Perez, 36 Misc.3d 
1239(A) (Civ. Ct. N.Y. Cty. 2010); New York Life Insurance v. V.K., 184 Misc. 2d 727, 
732-33, 711 N.Y.S.2d 90, 95 (Civ. Ct. N.Y. Cty. 1999). 

  
4.   A guardian ad litem is authorized to review and recommend a settlement to the court.  

Under CPLR §1207 and Rule 1208, a guardian ad litem is authorized to actually settle a 
case if the ward is an infant or judicially declared incompetent, but not if the ward is a 
person who is incapable of adequately prosecuting or defending his rights.  Jeanette 
Zelhof, Andrew Goldberg & Hina Shamsi, Protecting the Rights of Litigants with 
Diminished Capacity in the New York City Housing Courts, 3 Cardozo Pub. L. Pol'y & 
Ethics J. 733, 751-52, 756-60 (2006).   

  
5. What happens when the guardian ad litem and the ward disagree on settlement?  There is 

no simple answer to this question.  Courts are divided over whether the guardian ad litem 
must accede to the ward’s personal preferences.  Compare In re Aho, 39 N.Y.2d 241, 247, 
347 N.E.2d 647, 651 (1976) (stating in dicta that a guardian ad litem may take the wishes 
of a ward into account in determining the best interests of the ward, but it is the 
determination of the guardian ad litem that will prevail); In re Feliciano, 290 A.D.2d 834, 
736 N.Y.S.2d 510 (App. Div. 3rd Dep’t 2002) (upholding lower court’s approval of a 
settlement recommended by guardian ad litem but opposed by ward); New York Life Ins. 
Co. v. V.K., 184 Misc. 2d 727, 732-33, 711 N.Y.S.2d 90, 95 (stating in dicta that guardian 
ad litem, after assessing a ward’s best interests may act to advance those interests even if 
they are contrary to the ward’s wishes and if the guardian ad litem is required to take a 
position adverse to the ward), with 1234 Broadway LLC v. Lin, 25 Misc.3d 476, 883 
N.Y.S.2d 864 (vacating stipulation signed by Guardian ad litem when ward requested 
vacatur based on her lack of consent to the stipulation); In re Estate of Bernice B., 176 
Misc.2d 550, 553, 672 N.Y.S.2d 994, 997 (interpreting provisions of the Surrogate’s Court 
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Procedure Act to hold that “a [guardian ad litem] cannot bind her adult ward to a 
settlement of which the ward disapproves unless the ward’s incapacity to participate in the 
litigation (or in its settlement) has been established under the special procedural 
safeguards afforded by the Mental Hygiene Law.”).  Jeanette Zelhof, Andrew Goldberg & 
Hina Shamsi, Protecting the Rights of Litigants with Diminished Capacity in the New York 
City Housing Courts, 3 Cardozo Pub. L. Pol'y & Ethics J. 733, 764 (2006).    New York 
County Lawyers Association’s Report on Resources in the Housing Court (approved by 
the Board of Directors, February 5, 2007), pp. 11-13, recommends that the court “evaluate 
the respondent to determine whether the respondent has sufficient capacity to decide how 
the case should be resolved.  If the [person has sufficient capacity], the Court should refer 
the case for trial or other proceedings; if not, the [guardian ad litem] should refer the case 
to Adult Protective Services (APS) for an Article 81 proceeding.”   

 
Practice Tip:  Because the order appointing the guardian ad litem may define the scope of the 
guardian ad litem’s role, a party interested in having the guardian perform specific tasks may 
want to make specific requests in the motion or submit a proposed order itemizing those tasks.  In 
a summary eviction proceeding, the guardian ad litem should do the following:  

 
• Review the court file. 
• Interview the ward and establish a relationship with him or her. 
• Ascertain the wishes of the ward. 
• Contact caseworkers, friends and family members, as necessary. 
• Arrange for legal representation if the ward has not retained counsel.  
• In a nonpayment proceeding: determine ability to pay arrears and ongoing rent; work with 

social services agencies to obtain payment if the ward qualifies; work to obtain needed repairs 
and/or abatements; refer for financial management.  In a holdover proceeding: work with 
tenant to cure basis for holdover, e.g., arrange for heavy duty cleaning services, provide the 
landlord access to make repairs, etc. 

• Attend court proceedings.  
• Where appropriate, file, or refer to APS to file, an Article 81 guardianship proceeding. 
• Participate in settlement negotiations and make recommendations to the court. 
• Report to the court.  
• Fill out a Case Summary form.  

 
E.    Court Oversight of a Guardian Ad Litem 
 
The court has a “continuing obligation to supervise the guardian ad litem’s work.” BML Realty Group v. 
Samuels, 15 Misc.3d 30, 31-32, 833 N.Y.S.2d 348, 349 (App. Term 1st Dep’t 2007); see also, Adelphi 
Assocs., LLC v. Gardner, 13 Misc.3d 132(A), 856 N.Y.S.2d 496 (App. Term 2d and 11th Jud. Dists. 
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2008). In the BML nuisance holdover proceeding, the court vacated a stipulation of settlement entered 
into by a guardian ad litem for an elderly blind mentally ill tenant, relying on its “responsibility, in 
particular, for overseeing settlements of proceedings involving those who are unable to defend 
themselves.”  Id.  The guardian ad litem did not meet with the tenant or visit the apartment before 
stipulating to his terminating a 30-year tenancy and the court held that “[g]ood cause to vacate the 
stipulation [was] demonstrated where . . . it appears that a party has ‘inadvertently, inadvisably or 
improvidently entered into.”  Id.   

 
In determining whether the guardian ad litem upheld his fiduciary duty, the court assesses whether the 
guardian ad litem:  
 

1.  Met with the ward and tried to make a home visit.   
 

2. Determined what the ward desires as an outcome of the case. 
 

3. Investigated and weighed all factors in the case and recommends a settlement that is in the 
best interests of the ward and that also has taken into account the ward’s desires, if 
feasible. 

 
4.  Developed a plan to assist the ward in obtaining repairs, monies or other assistance 

needed to comply with the proposed stipulation. 
 

5. Taken all steps to follow through the plan to assist the ward. 
 

6.  Informed the court if the ward agrees or disagrees with the proposed settlement. 
 

7.  Taken all steps to get the ward to come to court or to locate the ward if missing. 
 
See N.Y.C. Civ. Ct. Advisory Notice, “Settlements in GAL Cases” (Mar. 8, 2007), available at 
https://www.nycourts.gov/Courts/nyc/SSI/directives/AN/gal.pdf, and N.Y.C. Civ. Ct. Advisory Notice, 
“Guardians Ad Litem Signing Stipulations” (October 14, 2009), available at 
https://www.nycourts.gov/Courts/nyc/SSI/directives/AN/GAL-SigningStips.pdf  (last visited December 
14, 2017), attached hereto as Exhibit E. 
 
The Advisory Notices also provides that all stipulations recommended by a GAL should be reviewed by 
a judge. The 2007 Advisory Notice also states that stipulations recommended by guardians ad litem who 
are admitted attorneys should be reviewed by a judge as if the guardian ad litem were a non-attorney.   
 
F.   Compensation of a Guardian Ad Litem 
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CPLR § 1204 provides: “A court may allow a guardian ad litem a reasonable compensation for his 
services to be paid in whole or part by any other party or from any recovery had on behalf of the person 
whom such guardian represents or from such person’s other property. No order allowing compensation 
shall be made except on an affidavit of the guardian or his attorney showing the services rendered.”    
 
APS compensates guardians ad litem at the rate of $600 per case. 
 
G.   Indemnification of a Guardian Ad Litem    

 
New York State provides for the defense of an employee in a civil action arising out of any alleged act or 
omission which occurred or is alleged to have occurred while the employee was acting within the scope 
of his public employment or duties. N.Y. Pub. Off. Law § 17(2)(a).    
 
Employee:  N.Y. Pub. Off. Law § 17(1)(a) defines “employee” as “any person holding a position by 
election, appointment or employment in the service of the state . . .whether or not compensated, or a 
volunteer expressly authorized to participate in a state-sponsored volunteer program, but shall not include 
an independent contractor.”  Thus, those serving as guardians ad litem who accept the $600 fee are not 
entitled to representation or indemnification. 
 
Volunteer:  Guardians ad litem participating in a state-sponsored program and working for their wards 
pro bono qualify as volunteers under Public Officers Law §17(1)(a). 2006 N.Y. Op. Att'y Gen. 3 (Apr. 6, 
2006).  They are viewed as working for a state-sponsored program because they work for a program 
administered by the Civil Court, are supervised by the State, are selected and trained by the State, and the 
court has the discretion to remove them if they do not act in the best interests of the ward.  Id.  
 
Independent Contractor:  The Court of Appeals and the Attorney General’s office have found that 
guardians ad litem are independent contractors if they are not subject to State control and supervision.  In 
re O’Brien v. Spitzer, 7 N.Y.3d 239, 243, 851 N.E.2d 1195, 1196 (2006); 2006 N.Y. Op. Att’y Gen. 5, 6 
(Oct. 24, 2006).  
 
 
 
H. Removal of a Guardian Ad Litem 
 
A guardian ad litem may be removed if his actions do not serve the best interests of the ward, and his 
conduct harms or prejudices the ward.  New York City Housing Auth. v. Maldonado, 4/13/05 N.Y.L.J. 
19, col. 3 (Civ. Ct. Bronx Cty.); see also, In re Estate of Lockwood, 309 A.D.2d 708, 709, 766 N.Y.S.2d 
423, 425 (App. Div. 1st Dep’t 2003) (guardian ad litem removed because “his beclouded view of the 
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facts and other derelictions were jeopardizing the infants’ interests”); Albanese v. Lee, 272 A.D.2d 81, 
707 N.Y.S.2d 171, 172 (App. Div. 1st Dep’t 2000) (guardian ad litem removed because he ignored his 
ward’s wishes and best interest by allowing the ward’s father to visit the family even though he acted 
violently against the mother); De Forte v. Liggett & Myers Tobacco Co., 42 Misc.2d 721, 723, 248 
N.Y.S.2d 764, 766 (Sup. Ct. Kings Cty. 1964) (“rights of an infant cannot and should not be lost through 
the obdurate, unreasonable, and uninformed conduct and opinion of the guardian ad litem”); In Pomeroy 
Co. v. Thompson, 9/19/02 N.Y.L.J. 20, col. 6 (Civ. Ct N.Y. Cty.) (guardian ad litem removed because he 
failed to secure funds for the ward’s rent which resulted in the ward’s eviction). 
 
I. Vacating Judgments 
 
CPLR § 1203 states “no default judgment may be entered against an adult incapable of adequately protecting 
his rights for whom a guardian ad litem has been appointed unless twenty days have expired since the 
appointment.”   
 
Courts have found that under CPLR §1203 no default judgment can be entered against an individual 
incapable of defending his rights until a guardian ad litem has been appointed. See e.g., Fischer v. Fischer, 
21 A.D.3d 554, 555, 800 NYS2d 586 587 (App. Div. 2d Dep’t 2005) (holding that “CPLR 1201 and 1203 
require, before a judgment may be entered on default, [the appointment of a guardian ad litem] for an adult 
who is incapable of adequately protecting his or her rights.”); Oneida National Bank and Trust Co. v. 
Unczar, 37 A.D.2d 480, 483-84, 326 N.Y.S.2d 458, 461-62 (App. Div. 4th Dep’t 1971) (ruling that CPLR 
1201 and 1203 are to be read together “and interpreted as requiring the appointment of a guardian ad litem in 
every case where the defendant is an adult incapable of adequately protecting his rights, before a default 
judgment may be entered against him.”); Barone v. Cox, 51 AD2d 115, 118, 379 NYS2d 881, 884 (App. 
Div. 4th Dep’t 1976) (where defendant was an adult incapable of adequately defending her rights, it was 
error for special term to deny a timely motion to vacate a default judgment which had been entered against 
defendant); N.Y.C. Civ. Ct. Advisory Notice, “Default Judgments in GAL Cases” (Mar. 8, 2007), 
available at https://www.nycourts.gov/Courts/nyc/SSI/directives/AN/default.pdf (last visited December 
14, 2017), attached as Exhibit F. 
 
In many instances, the court is only apprised of the potential need for a guardian ad litem after judgment and 
issuance of a warrant of eviction. Unczar, 37 A.D.2d at 483, 326 N.Y.S.2d at 461; Cox, 51 A.D.2d at 117-
18, 379 N.Y.S.2d at 883-84; Sarfaty v. Sarfaty, 83 A.D.2d 748, 749, 443 N.Y.S.2d 506, 507 (App. Div. 4th 
Dep’t 1981); State of New York v. Kama, 267 A.D.2d 225, 226 699 N.Y.S.2d 472, 473 (App. Div. 2d Dep’t 
1999). New York courts have consistently favored vacating judgments entered against a respondent in need 
of a guardian ad litem, even in the latter stages of the eviction process.  
 
 
II. Article 81 of the Mental Hygiene Law 
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Unlike CPLR Article 12 Guardians ad litem, Mental Hygiene Law (“MHL”) Article 81 Guardians are 
tasked with acting as surrogate decision-makers on behalf of their wards.  Article 81 Guardians are 
appointed by the Supreme Court after a hearing in which the Court makes a determination that the 
appointment of such Guardian is “necessary” to provide for the personal and/or property needs, and that a 
person agrees to such appointment or is incapacitated as defined by statute.  MHL § 81.02.  An Article 81 
Guardianship proceeding affords extensive due process rights and procedural protections to Persons 
alleged to be incapacitated, including requiring clear notice and personal service, a hearing and right to 
trial by jury, and a detailed order setting forth the narrowly tailored powers of a Guardian, if one is 
appointed.  MHL §§ 81.07, 81.11, 81.12, 81.15. 
 
A. Definitions 

“Guardian” means “a person who is eighteen years of age or older, a corporation, or a public agency, 
including a local department of social services, appointed in accordance with terms of this article by the 
Supreme Court, the Surrogate’s Court, or the County Court to act on behalf of an incapacitated person in 
providing for personal needs and/or for property management.”  MHL § 81.03(a). 
 
“AIP” is the Respondent in an Article 81 Guardianship proceeding. 
 
“Least restrictive form of intervention” means that the powers granted by the court to the guardian with 
respect to the incapacitated person represent only those powers which are necessary to provide for that 
person's personal needs and/or property management and which are consistent with affording that person 
the greatest amount of independence and self-determination in light of that person's understanding and 
appreciation of the nature and consequences of his or her functional limitations. MHL § 81.03(d). 
 
B. Power to Appoint a Guardian 

 
Under Article 81, the Court may appoint a guardian for a person if the court determines (1) that the 
appointment is necessary to provide for the personal needs of that person, including food, clothing, 
shelter, health care, or safety and/or to manage the property and financial affairs of that person; and (2) 
that the person agrees to the appointment, OR that the person is incapacitated as defined in the following 
subsection. MHL § 81.02(a). 

 
1. Standard for Appointment 

“The determination of incapacity shall be based on clear and convincing evidence and shall 
consist of a determination that a person is likely to suffer harm because (1) the person is unable to 
provide for personal needs and/or property management; and (2) the person cannot adequately 
understand and appreciate the nature and consequences of such inability” MHL § 81.02(b). 
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2. What the Court Considers 

In making a determination of incapacity, the Court “shall give primary consideration to the 
functional level and functional limitations” of the AIP.  MHL § 81.02(c).  “Functional level” and 
“functional limitations,” as defined by statute, are the ability to provide for and manage one’s 
personal needs, and any behaviors or conditions that impair one’s ability to provide for and 
manage such needs.  MHL §§ 81.03(b), (c).  In considering the functional level and limitations of 
a AIP (“AIP”), the Court must assess the AIP’s ability to manage their activities of daily living – 
including, but not limited to, banking, housekeeping, money management, and grooming – as 
well as the AIP’s “understanding and appreciation of the nature and consequences” of any 
inability to manage their activities of daily living, the AIP’s preferences, wishes, and values 
regarding management of their activities of daily living, and the nature and extent of the AIP’s 
property and finances.  MHL § 81.02(c); In the Matter of Carole L, 136 A.D.3d 917, 919, 26 
N.Y.S.3d 133, 135 (App. Div. 2d Dep’t 2016) (discussing Petitioner’s burden of proof). 

 
C. Procedure for the Appointment of a Guardian 
 

1. Order to Show Cause and Petition 

A proceeding for the appointment of a Guardian is commenced by the filing of an Order to Show 
Cause and Petition.  MHL § §§ 81.07, 81.08.  The Order to Show Cause contains a “legend,” with 
statutory form language which informs the AIP of their rights in the proceeding and the name and 
address of the Court Evaluator, and their lawyer, if the Court has appointed one.   MHL § 
81.07(d).  Upon filing of the Order to Show Cause, the Court must hold a hearing within 28 days 
of the signing of the Order to Show Cause.  MHL § 81.07(b)(1).  Adjournments of the hearing are 
only granted for “good cause”.  Id.  The Order to Show Cause and Petition must lay out the 
powers the Guardian would have the authority to exercise if the Petition is granted.  MHL § 
81.07(b)(5).  The Order to Show Cause and Petition must be personally served upon the AIP no 
fewer than 14 days before the scheduled hearing date.  MHL § 81.07(e)(2)(i).   

 
2. Appointment of Counsel 

A person for whom a Guardian is sought has the right to the counsel of their choice.  MHL § 
81.10(a).  The Court is obligated to appoint counsel in a number of circumstances, including 
when the AIP requests counsel, if the AIP contests the Petition, if the Petition requests the 
authority to consent to major medical or dental treatment or move the AIP to a facility outside the 
community, where the Petition requests a Temporary Guardian, if there is a conflict between the 
Court Evaluator’s role in the proceeding and the AIP, or “at any time the court determined that 
appointment of counsel would be helpful to the resolution of the matter.”   MHL § 81.10(c).  The 
Court of Appeals has recognized the importance of representation in Article 81 hearings, as 



 
Working with Clients with Mental Illness 

Dinah Luck, Senior Staff Attorney, Mobilization for Justice 
Meaghan Whyte, Staff Attorney, Mobilization for Justice 

 
May 11, 2018 

 
 

 

“constitutionally protected liberty interests” are at stake in such hearings.  Matter of St. Luke’s-
Roosevelt Hosp. Center, 89 N.Y.2D 889, 891, 653 N.Y.S.2d 257 (1996).    
 

Practice Tip: Mental Hygiene Legal Service (MHLS) is often appointed as Counsel to the 
AIP in Guardianship proceedings, in particular when the AIP is indigent.  See MHL § 81.10.  
MHLS attorneys will often reach out to determine your client’s wishes in regards to the 
Guardianship proceeding or the posture of the underlying matter; please make sure to get your 
client’s permission before speaking with them. 

 
3. Appointment of Court Evaluator 

In an Article 81 proceeding, a court evaluator is appointed at the time of the issuance of the order 
to show cause to conduct an extensive investigation and make a comprehensive report the Court 
about the allegations contained in the Petition.  MHL § 81.09.  The Court Evaluator is also tasked 
with informing the Court whether the AIP has “available resources sufficient and reliable to 
provide” for their needs without the appointment of a Guardian.  MHL § 81.09(c)(5)(vi).  The 
Court Evaluator has wide latitude in access to financial and medical records of the AIP. MHL § 
81.09(d). The Court Evaluator may also speak to third parties, including medical personnel, and 
may hire independent medical and psychiatric experts.  MHL § 81.09(c),   In re: Kufeld, 51 
A.D.3d 483, 859 N.Y.S.2d 119 (App. Div. 1st Dep’t 2008) (medical records may not be 
admissible but can assist court evaluator in completing his or her report to the Court).  The role of 
the Court evaluator is that of “an independent investigator” to assist the Court in assessing the 
“totality of the circumstances” and assuring that the due process rights of the AIP are not violated.  
Matter of Application of Lichtenstein, 223 A.D.2d 309 at 313, 646 N.Y.S.2d 94 at 98 (App. Div. 
1st Dep’t. 1996) (An insufficient Court Evaluator’s report, standing alone, is not sufficient 
grounds for reversal alone, report and investigatory duties crucial to the proceeding).   
 
 Practice Tip:  Often the Court Evaluator will reach out to any party that is involved, to 
get a clear picture of the events and circumstances leading to the Petition seeking a Guardian.  
Again, be sure to consult your client and get permission to speak to the Court Evaluator.  In 
addition, your client cannot be compelled to speak to the Court Evaluator, nor should you be 
drafted to assist the Court Evaluator in meeting with your client if your client does not wish to 
meet with them.  See In re: Heckl, 66 A.D.3d 1344, 886 N.Y.S.2d 295 (App. Div. 4th Dep’t 2007) 
(AIP has no statutory obligation to meet with and speak to Court Evaluator). 
 
4. Hearing 

The appointment of an Article 81 Guardian is “a drastic intervention in a person’s liberty” and 
“may not be made only on the basis of documents and other papers filed with the Court.”  See In 
re Panartos, 308 A.D.2d 350, 351, 764 N.Y.S.2d 87, 87-88 (1st Dep’t 2003) (discussing the 
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statutory requirement of a hearing before a guardian may be appointed under Article 81 of the 
Mental Hygiene Law).  There must be a hearing before an Article 81 Guardian is appointed, and 
that hearing must be conducted in the presence of the AIP.  MHL § 81.11, In re: Banks, 138 
A.D.3d 519, 28 N.Y.S. 3d 321 (App. Div. 1st Dep’t. 2016) (remanding matter for new hearing to 
afford “AIP” the opportunity to be present at hearing as there is an overarching value in a court 
observing AIP firsthand).   

 
Further, the Court cannot expand the powers of the Guardian without a hearing on notice, as the 
expansion of powers of the Guardian implicate a Respondent’s liberty interests.  See Eggleston v. 
Gloria N., 55 A.D.3d 309, 865 N.Y.S. 2d 49 (App. Div. 1st Dep’t. 2008) (sua sponte order of 
Court granting Guardian power to place incapacitated person in nursing home without hearing 
deprived the incapacitated person of her right to due process), In re: Drayton, 127 A.D.3d 526, 8 
N.Y.S. 3d 65 (App. Div. 1st Dep’t. 2015) (voiding stipulation of settlement entered into by 
Guardian and landlord as it violated due process rights of the Incapacitated Person where 
Guardian did not have power to relocate Incapacitated Person outside community without hearing 
on notice).   

 
5. Right to Trial by Jury 

An additional due process feature of Article 81 is the right to a trial by jury.  If the AIP or their 
counsel raises an issue of fact to be resolved and demands a jury trial, the court “shall order a trial 
by jury thereof.”  MHL § 81.11(f).  The court must make a determination as to whether factual 
issues exist, and allow the Respondent to develop a record of those facts.  Patarnos, 308 A.D.2d 
350, 352. 

 
6. Findings 

The Court must make an extensive record of the proceeding, including whether the Respondent 
agrees to the appointment of a Guardian, the functional limitations of the AIP or their inability to 
understand and appreciate the nature and consequences of such functional limitations, the 
necessity of the appointment of a Guardian, the specific powers of the Guardian, which constitute 
the least restrictive form of intervention, and the duration of the Guardianship.  MHL § 81.15.   

 
7. “Least Restrictive Form of Intervention” 

The powers of the Guardian must be narrowly tailored to the individual, to constitute the least 
restrictive form of intervention, and must afford a person the greatest amount of independence 
and self-determination.  MHL §§ 81.02, 81.03.  Even where a person is found to be incapacitated, 
a Guardian should only be appointed as a “last resort,” if there are not sufficient alternatives to 
protect the individual.  Matter of Maher, 207 A.D.2d 133, 140, 621N.Y.S. 2d 617, 621 (App. Div. 



 
Working with Clients with Mental Illness 

Dinah Luck, Senior Staff Attorney, Mobilization for Justice 
Meaghan Whyte, Staff Attorney, Mobilization for Justice 

 
May 11, 2018 

 
 

 

2d Dep’t 1994); see also Matter of Lowe, 180 Misc. 2d 404, 688 N.Y.S. 2d 389 (Sup. Ct. Queens 
Cty. 1999) (health care proxy and durable power of attorney executed by individual prior to 
becoming incapacitated obviated need for appointment of Guardian). 

 
C. Provisional Remedies 

Often, in particular when Adult Protective Services is involved, there are allegations of an imminent risk 
to the AIP.  The alleged imminent risk may be the threat of eviction and homelessness, the waste or 
disposal of property of the AIP, or danger to their health and safety.  Where these alleged risks exist, the 
Court may, at any time, including before a hearing, authorize two provisional remedies.  MHL § 81.23. 

 
 
1. Temporary Restraining Order 

Pursuant to Mental Hygiene Law § 81.23(b), the Court may enjoin any person, other than the AIP 
from selling, assigning, or disposing of property, or doing any act or omission that would 
endanger the health, safety or welfare of the AIP.  MHL § 81.23(b)(1).  This application is part of 
the Order to Show Cause, and must be done on notice to any person or entity who is to be 
restrained.  Id.  This often takes the form of an injunction on the landlord and City Marshals from 
evicting a AIP.   

 
As part of the Access to Justice Program, New York County has an integrated Guardianship part, 
Part 25/I, which hears both the Petition for Guardianship and the underlying housing court 
matter3.  As of July 2017, Hon. Shawn T. Kelly, AJSC is presiding in Part I.  This part does not 
adjourn applications for a Guardian on the first appearance, and prefers to have counsel for the 
AIP in any underlying landlord-tenant proceeding present for the first appearance to get a better 
understanding of any issue of incapacity arising from the housing court proceeding.   

 
2. Temporary Guardian 

Where the Court finds a showing of “danger in the reasonably foreseeable future to the health and 
wellbeing” of the AIP, or the danger of “waste, misappropriation, or loss of [their] property,” the 
Court may appoint a Temporary Guardian.  MHL § 81.23(a)(1).  As with the powers of a 
permanent Guardian, the powers should be narrowly tailored to constitute the least restrictive 
form of intervention.  Id.  Notice of the appointment shall be given to the AIP and any person 
with custody or control over the person or property of the AIP.  MHL § 81.23(a)(2).   

 

                                                 
3 https://www.nycourts.gov/ip/nya2j/diverseneeds/integratedpart.shtml 
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Where APS is involved, or the AIP is in housing court, often the Temporary Guardian is given 
powers to resolve the housing court proceeding.  These powers can, and often do, include the 
power to consent to and carry out Heavy Duty Cleanings, the power to apply for one shot deals or 
other emergency grants, and the power to temporarily relocate the AIP.  While the statute requires 
a showing that these powers are necessary to protect the health and safety of the AIP, these 
powers are granted before a hearing, so arguably the AIP is not afforded the due process rights 
required by statute.   

 
D. Practical Tips for Tenant Defense Attorneys 

Upon application, the record of the proceeding may be sealed and the proceeding may be closed to the 
public for “good cause shown.”  MHL § 81.14.  While the application must be made by a party to the 
proceeding, this provision is important to keep in mind where your client is the respondent in a 
Guardianship proceeding and the housing court matter has not been adjudicated.  Closing the record and 
court room during the proceeding may prevent a landlord from using the proceeding as a means for a 
“discovery device” to be used against your client in the future.  Application of Barrios-Paoli, 173 Misc. 
2d 1032, 1033, 662 N.Y.S.2d 925 (Sup. Ct. N.Y. Cty. 1997).   
 
On occasion, a person who has been adjudicated incapacitated will seek out representation from a legal 
services provider.  Before agreeing to represent anyone with a Guardian, it is important that advocates 
determine whether the Person has capacity to retain counsel.  While the standard is low, if a person has 
been adjudicated incapacitated or has been adjudicated a “Person in Need of a Guardian,” the specific 
powers of the Guardian must be taken into account to determine whether you can be retained as counsel.  
Two common powers that restrict a person’s ability to retain counsel outside their Guardian are “enter 
into Contracts” and “retain counsel and/or an accountant.”  Absent a judicial finding of incompetence or 
an Article 81 order taking away the ability of the person to contract or placing similar restrictions, the 
person can retain counsel and sue.  Sengstack v. Sengstack, 4 N.Y.2d 502, 509, 176 N.Y.S.2d 337, 342 
(1958). 
 
However, orders appointing permanent Guardians are often inconsistent, and will often, in the case of 
underlying housing court proceedings, include the power for the Guardian to “defend or maintain any 
judicial action or proceeding to a conclusion until an executor or administrator is appointed.”   MHL § 
81.21(a)(20).  Some judges may be explicit in the order that you or your organization stay on in the 
underlying housing court action.  Unfortunately, orders are often inconsistent and/or poorly drafted, and 
where there is no explicit provision for your organization to stay on as counsel, your client’s ability to 
direct litigation has been removed by the Court. 
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Main Street Legal Services at CUNY School of Law has an excellent resource for pro se individuals 
seeking to become a Guardian for a relative or loved one.  It can be found here4. 

 
 
 
 

                                                 
4 http://www.law.cuny.edu/academics/clinics/elder/Becoming-A-Guardian-Without-A-Lawyer.pdf 


