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Michael T. Contos 
Associate, Marcus, Rosenberg & Diamond LLP 
Michael T. Contos counsels clients in the 
commercial real estate and construction industries, 
representing construction management firms and 
general contractors; commercial, institutional and 
residential real estate developers, owners and 
operators; and hotel owners and operators. As a 
business partner to his clients, he provides sound 
legal advice and has a keen understanding of the 
real estate and construction business climate. 
 
Mr. Contos litigates cases in state and federal 
courts, before various alternative dispute resolution 
bodies and administrative agencies. He has a 
reputation as a litigator who develops creative 
solutions to complex disputes. 
 
Mr. Contos is experienced in prosecuting and 
defending construction and real estate-related 
disputes including complex construction and 
design disputes; delay claims, acceleration and 
consequential damage claims; surety bond claims; 
lien and trust fund issues; lease and ownership 
matters; access disputes and general contract 
matters. He negotiates and structures construction 
and real estate projects on behalf of his clients 
through all phases of completion. 
 
Mr. Contos is a member of the faculty of New 
York University, where he teaches hospitality and 
tourism law. He graduated with honors from the 
Fordham University School of Law and previously 
worked in the construction litigation group at John 
E. Osborn, P.C. 
 
Alex D’Amico 
Cybersecurity Associate, Morrison Mahoney 
LLP 
Alex is an associate in the New York office of 
Morrison Mahoney. He concentrates his practice in 
the areas of data privacy and insurance fraud 
law.  Alex handles complex actions pursued under 
theories such as common law fraud and civil 
racketeering (RICO).  Alex also has extensive 
experience in aviation, maritime, and insurance 
coverage matters.  
 
Alex is a member of the International Association 
of Privacy Professionals (IAPP) and has earned its 

designation of Certified Information Privacy 
Professional (CIPP/US). 
 
Edgar De Leon 
Founding Partner, The De Leon Firm, PLLC 
Edgar De Leon is a graduate of the Fordham 
University School of Law (J.D.) and Hunter 
College (M.S. & B.A.). He has worked as a 
Detective-Sergeant and an attorney for the New 
York City Police Department (“NYPD”). His 
investigative assignments included investigating 
hate motivated crimes for the Chief of Department 
and allegations of corruption and serious 
misconduct by members of the service for the 
Deputy Commissioner of Internal Affairs and the 
Chief of Detectives. While assigned to the NYPD 
Legal Bureau, Mr. De Leon litigated both criminal 
and civil matters on behalf of the Police 
Department. He conducted legal research on 
matters concerning police litigation and initiatives 
and advised members of the department on matters 
relating to the performance of their official duties. 
Mr. De Leon has counseled NYPD executives and 
law enforcement and community based 
organizations domestically and internationally, 
concerning policy and procedure development in 
police related subjects including cultural diversity. 
In 2005, Mr. De Leon was part of an international 
team that traveled to Spain and Hungary. Working 
under the auspices of the Office for Democratic 
Institutions and Human Rights (“ODIHR”), a 
subdivision of the Organization for Cooperation 
and Strategy in Europe (“OCSE”), the team drafted 
a curriculum and implemented the first ever 
training program for police officers in the 
European Union concerning the handling and 
investigation of Hate Crimes. 
In January of 1999, Mr. De Leon retired from the 
NYPD with the rank of Sergeant S.A. (Special 
Assignment) and began his private law practice. In 
2003, he was one of the founding partners of De 
Leon & Martin, PLLC, now known as The De 
Leon Firm, PLLC. The firm practices in the areas 
of criminal defense, matrimonial/family law, 
employment litigation and general litigation 
matters. Mr. De Leon has worked on a per-diem 
basis representing members of the NYPD 
Patrolman's Benevolent Association. Mr. De Leon 
also serves as Impartial Hearing Officer for the 
New York State Department of Education, 
whereby he adjudicates claims arising under the 
Individuals with Disabilities in Education Act 
(“IDEA”). He has on many occasions trained 



newly appointed Impartial Hearing Officers and 
has been a speaker for the New York State Bar 
Association’s continuing legal education class on 
special education law. Mr. De Leon has also 
served as a Trial Officer for the New York City 
Housing Authority where he adjudicated cases 
concerning employee discipline pursuant to the 
New York Civil Service Law § 75, and currently 
serves as a Hearing Officer for the City of New 
York - Office of Administrative Trials & Hearings 
(“OATH”). OATH is the City's central 
independent administrative law court, that is 
responsible for holding hearings on summonses 
issued by a variety of City agencies. 
 
Mr. De Leon has served as a member of the advisory 
board of the Advanced Systems Technology 
Corporation (“AST”) located in Lawton, Oklahoma 
and Instructional Systems Incorporated (ISI) 
located in Hackensack, New Jersey. He counseled 
both companies in legal and related issues regarding 
computer-based training in the area of cultural 
diversity for the law enforcement community and 
private security industry nationwide. Mr. De Leon 
also served on the Board of Directors of Loisaida, 
Inc., a not- for-profit corporation founded in 1979, 
to address the problem of social and economic 
disenfranchisement of poor and low-income 
residents in the Lower East Side of Manhattan. In 
September of 2003, Mr. De Leon was appointed by 
the Mayor of the City of New York, Michael R. 
Bloomberg, to serve on the Mayor's Committee on 
City Marshals. He served on the committee until the 
end of the Mayor’s term in office in 2013. Mr. De 
Leon also served as the President of the Puerto 
Rican Bar Association (“PRBA”) from June 1, 2004 
to June 1, 2005. All PRBA Presidents serve a one-
year term. In June of 2012, Mr. De Leon was elected 
to the Board of Directors of Equal Justice USA 
(“EJUSA”) where he served a one-year term. 
EJUSA is a national, grassroots organization 
working to build a criminal justice system that is 
fair, effective, and humane, starting with repeal of 
the death penalty and increased services to families 
of homicide victims. Mr. De Leon has served as a 
legal analyst and frequent guest on Court TV and 
the WWRL Radio show, Legally Speaking. 
 
Mr. De Leon currently sits as a board member of 
the New York State Association of Criminal 
Defense Lawyers. He has at various times been a 
member of the American Bar Association, the New 
York State Association of Criminal Defense 

Lawyers, the New York State Bar Association 
(Criminal and Family Law Section Member), the 
Association of the Bar of the City of New York, 
the New York County Lawyers Association (Civil 
Rights and Small Firm Committee Member), the 
Hispanic Bar Association of New Jersey, the 
Puerto Rican Bar Association and the Dominican 
Bar Association. He is a recipient of the Network 
for Woman's Services Commitment to Justice 
Award in 2000, the Borough of Manhattan 
Community College's Latino Honor Society 
Award for 2001, the Fordham University School of 
Law LALSA Alumni Award for 2004 and the El 
Diario - Most Notable and Outstanding Latinos 
Award in 2012. Mr. De Leon is admitted to 
practice law in the state and federal courts of New 
York and New Jersey. 

Veronica Dunlap 
Director of Strategic Initiatives, National 
Network for Safe Communities 
Veronica Dunlap is Director of Strategic Initiatives 
at the National Network for Safe 
Communities. Ms. Dunlap previously served as 
Counsel in the Office of the General Counsel at the 
New York City Department of Consumer Affairs 
(DCA). She was among the founding attorneys of 
DCA's “The Initiative” – a project aimed at 
restoring the civil rights of people with criminal 
convictions with the ultimate goal of allowing 
those people to sit on juries. Prior to DCA, Ms. 
Dunlap began her legal career as Associate 
General Counsel at the National Action Network, 
Inc. (NAN). While at NAN, she was involved with 
legal programming at NAN’s House of Justice 
including a community roundtable with 
community leaders, officers from the NYPD 32nd 
Precinct, and Deputy Commissioner Tracie Keesee 
that led to substantive changes in the NYPD cadet-
training manual. Ms. Dunlap also founded Passion 
& Purpose Harlem, a community organization that 
promotes arts education for at-risk youth; 
mentored pre-law students at John Jay College of 
Criminal Justice; and mentored high school 
students through the National Black MBA 
Association’s “CASH” college prep program. 

Prior to pursuing a career in public interest, Ms. 
Dunlap performed on stages throughout the US 
and in several countries as a classically trained 
dancer. She is a proud graduate of both George 
Washington University, where she was a 
Presidential Merit Scholar and received a B.A. in 
International Affairs, cum laude, and Fordham 



University School of Law where she received her 
Juris Doctor & M.B.A. in Finance. Ms. Dunlap is 
the recipient of the 2016 Heroine of Excellence 
Award for her work in community advocacy and 
was a 2017 Council of Urban Professionals 
Fellow. She is also a noted contributor to the New 
York City Bar Association 2016 publication 
“Street Smarts for Women Lawyers.” 
 
Loren Forrest 
Partner, Holland & Knight 
Loren L. Forrest, Jr. is a partner in Holland & 
Knight's New York office and practices 
exclusively in the firm's Labor, Employment and 
Benefits Group where he represents management 
in all aspects of employment litigation, labor 
relations management and human resources 
counseling. Mr. Forrest has extensive experience 
litigating employment issues and representing 
management before the state and federal courts in 
New York and Connecticut, the National Labor 
Relations Board, the United States Equal 
Employment Opportunity Commission, the United 
States Department of Labor, the New York State 
Division of Human Rights and the Connecticut 
Commission on Human Rights and Opportunities. 
 
Mr. Forrest advises employers on a wide variety of 
employment policies and practices, including, but 
not limited to employee handbooks, 
accommodations for individuals with disabilities, 
racial and sexual harassment investigations, wage 
and hour compliance, anti-harassment training and 
matters arising under the National Labor Relations 
Act. He also represents employers in breach of 
contract, defamation and restrictive covenant 
actions in state and federal court.   
 
Mr. Forrest represents a broad range of clients in 
the areas of wage and hour, EEO and labor law 
compliance, and provides counsel on white collar 
exemptions, employee misclassifications and 
complex overtime calculations. He also advises 
many types of hospitality clients on tip sharing and 
tip pooling, service charge and commission-based 
pay issues. He also advises home healthcare 
agencies on a variety of wage and hour, general 
employment and traditional labor issues.   
 
Mr. Forrest has extensive experience related to 
anti-harassment and discrimination issues, 
employee accommodations and employee 
discipline. He counsels clients on the ever-

expanding application of the National Labor 
Relations Act on non-unionized workplaces, with a 
particular emphasis on employees' use of social 
media and the expanding definition of "protected 
concerted activity," as defined by the National 
Labor Relations Board.   
 
In addition, Mr. Forrest represents and advises 
clients on ADA access and accommodation issues. 
His substantial experience includes the defense of 
several clients facing federal and state disability 
access claims, including the negotiation of a 
voluntary compliance agreement with the U.S. 
Department of Justice on behalf of a firm client.   
 
Natalya Johnson 
Senior Associate, Riker, Danzig, Hyland & 
Perretti LLP 
Natalya Johnson focuses her law practice on the 
representation and counsel of management in 
employment law issues and business litigation. 
Natalya actively litigates in federal and state courts 
and in alternative dispute resolution forums. She 
has handled matters on behalf of financial 
institutions, not-for-profit organizations, and 
Fortune 500 companies.  In addition to her 
litigation practice, Natalya regularly counsels 
clients on various types of employment matters, 
including restrictive covenants, discrimination, and 
retaliation cases. 
Natalya earned her J.D. from Cornell Law School. 
At Cornell, she served as the General Editor for 
the Cornell Journal of Law and Public Policy and 
on the Cornell Law School Moot Court Board. 
Natalya earned her bachelor’s degree with 
departmental honors and distinction in 
Government studies and graduated magna cum 
laude from Cornell University.  
  
Natalya is a past board member of the Executive 
Board of Directors of the Cornell Law School 
Alumni Association. She also sits on the inaugural 
board of the Alumnae Law Coalition of Cornell. In 
2018, she was elected President of the Cornell 
Black Lawyers Alumni Network. Natalya 
frequently speaks and writes about matters 
concerning employment law, social media, and 
diversity in the law. Natalya also has held 
leadership roles in the Garden State Bar 
Association, an affiliate organization of 
the National Bar Association and currently serves 
as Chair of the GSBA’s CLE committee. 
Committed to pro bono service, she is also a 



member of a committee for lawyers supporting the 
legal services organization, Volunteer Lawyers for 
Justice.  Natalya has been included in the Super 
Lawyers “Rising Star” list published by Thomson 
Reuters every year since 2016.  In 2018, Natalya 
received the Young Lawyer Award from the 
Garden State Bar Association for her dedicated 
service to the legal profession and the community. 

Chris J. McNamara 
Litigation Associate, Willkie Farr & Gallagher 
LLP 
Christopher McNamara is an associate in the 
Litigation Department. His focus includes complex 
commercial litigation, corporate governance, and 
government investigations. Chris has represented 
public and private companies in a range of disputes 
in state and federal courts, including breach of 
contract, fraud, securities litigation, bankruptcy, 
and employment litigation. 
 
Kenneth Montgomery 
Attorney, The Law Office of Kenneth J. 
Montgomery 
After graduating Hampton University and 
Fordham Law School Kenneth Jamal Montgomery 
became an Assistant District Attorney in the 
Brooklyn District Attorney’s Office in 1997. As an 
Assistant District Attorney Montgomery worked in 
the busy red zone, sex crimes unit, juvenile 
designated felonies unit, grand jury and 
investigations, complaint room, and the Gang 
violent crime unit. As an assistant prosecutor he 
presented hundreds of cases to the grand jury, 
interviewed and prepped hundreds of witnesses, 
investigated several conspiracy and violent crime 
cases concerning gang members, and successfully 
prosecuted over thirty jury and bench trials. After 
resigning in the fall of 2001, Montgomery briefly 
practiced in commercial litigation and was also 
hired as an adjunct Professor at Fordham Law 
School where he still currently lectures 2nd and 
3rd year students in Trial advocacy. 
 
Montgomery has successfully defended hundreds 
of clients charged with murder, terrorism, 
conspiracy, robbery, firearm possession, rape, 
DWI, fraud, drug sales and other serious crimes in 
both Federal and State court. He is a member of 
both the EDNY and SDNY Federal CJA panels. 
 
Montgomery is counsel to several plaintiffs’ cases 

involving wrongful death, medical malpractice, 
personal injury, and construction accidents. 
 
As a Civil Rights litigator, Montgomery has 
successfully sued the New York City Police 
Department and City of New York for excessive 
force and 1983 violations in both Federal and State 
Court. 
 
Matt Putorti 
Senior Associate, Pillsbury, Co-Chair, Fordham 
Law Schools Recent Graduate Committee 
Matt Putorti ’11 is a senior associate at Pillsbury 
and co-chair of Fordham Law Schools Recent 
Graduate Committee. He is a commercial litigator 
who focuses on advising and advocating for 
individual and corporate policyholders in 
insurance recovery matters. Matt has worked 
extensively on matters involving commercial 
general liability, property, business interruption, 
media, and directors and officers liability 
insurance. Litigating insurance and non-insurance 
cases in federal and state courts, as well as in 
alternative dispute resolution processes, has 
provided him with a diverse range of experience 
and knowledge that he applies to all matters on 
which he works. 
 
Matt is a member of the Pillsbury team 
representing the cities of New York, Philadelphia, 
and San Francisco in their path-breaking suit 
against the Department of Defense and the military 
branches. The suit seeks to ensure those 
government agencies comply with their legal 
obligation to report conviction and dishonorable 
discharge information to the national criminal 
background check system for gun sales. 
 
Anthony Ricco 
Adjunct Professor of Law, Fordham Law 
School 
Anthony L. Ricco specializes in state and federal 
criminal defense litigation, particularly capital 
defense litigation.  Over the past two decades, Mr. 
Ricco has represented over 50 defendants in 
federal death penalty prosecutions throughout our 
county. 
 
Throughout his career, Mr. Ricco has received 
many professional recognitions and honors, 
including his induction as a Fellow in the 
American College of Trial Lawyers in 2010; and 
various awards from both local, regional and 



national Bar associations, including the New York 
State Association of Criminal Defense Lawyers’ 
Hon. Thurgood S. Marshall Award for Outstanding 
Criminal Practitioner in 2016.   However, Mr. 
Ricco is most proud of the fact that in 2008 he was 
the recipient of the United States Court of Appeals 
for the Second Circuit and the American Inns of 
Court Professionalism Award, as it reflects a 
recognition of his long time commitment to 
providing opportunities for younger attorneys. 
 
During his career Mr. Ricco has handled numerous 
high profile and controversial cases, including, 
inter alia, the World Trade Center bombing 
conspiracy case (USA v. Omar Abdel Rahman, et. 
al.); the U.S. Embassy bombing case (USA v. 
Usama Bin Laden, et. al.); and counsel for one of 
the police officers in the so-called Sean Bell police 
murder case in New York; and many of New York 
City, State and Federal politicians. 
 
Mr. Ricco has been married for 30 years and has 
two children; his daughter is a 2011 graduate of 
Loyola University School of Law and his son is a 
2012 graduate of Penn State University. 
 
Stacie Trott 
Partner, Duval & Stachenfeld LLP 
Ms. Trott has developed an extensive expertise 
spanning many key areas of commercial real estate 
law, specializing in international/cross-border 
transactions.  This includes acquisitions, sales, 
financings (representing borrowers) and joint 
ventures (representing both money partners and 
operating partners).  Ms. Trott has worked on 
transactions in the U.S., Europe (London, Ireland, 
Spain, Switzerland, France, Germany, the 
Netherlands and Denmark) and Asia (Hong Kong, 
the People’s Republic of China, Japan and Korea). 
  
A few of Ms. Trott’s representative transactions 
include, the acquisition and financing of a hotel in 
London, United Kingdom, the acquisition of a 
shopping center in Stockton-on-Tees in North East 
England, the acquisition of an office, retail, ground 
rent and freehold interest of property in London, 
United Kingdom and the negotiation of the joint 
venture and management agreements, and the 
acquisition and financing of mixed-use real 
property located in Madrid, Spain and the 
negotiation of the joint venture and management 
agreements. As well as the acquisition of mixed-
use commercial retail and office real property 

located in Dusseldorf, Germany and the 
negotiation of the joint venture and management 
agreements, the acquisition of a portfolio of ten 
office properties located in the Ranstad area of the 
Netherlands and the negotiation of the joint 
venture and management agreements and finally 
the acquisition and financing of a hotel in Dublin, 
Ireland and the negotiation of the joint venture and 
hotel management agreements. 
 
In 2006, Ms. Trott received her J.D. from Fordham 
University School of Law and her B.A from 
Boston University in 1999. She is admitted to 
practice in New York.  
 

Michael Yim 
Partner, Putney, Twombly, Hall & Hirson LLP 
MICHAEL D. YIM is a Partner at Putney, 
Twombly, Hall & Hirson LLP.  His labor & 
employment law practice is multidisciplinary and 
international in scope.  Michael offers extensive 
skill in resolving complex wage and hour claims, 
including class actions with millions of dollars in 
dispute. He regularly serves as lead counsel in 
high-stakes matters, and works diligently with 
each client to develop comprehensive strategies for 
all workplace issues.  Notably, his practice 
includes executive employment strategies such as 
noncompetition, trade secrets and cross-border 
mobility and compensation, as well as 
discrimination, whistleblower and other labor-
related matters. 

Michael represents a broad range of international 
and domestic clients, and is known and consistently 
valued for his creative and aggressive solutions for 
all types of employment problems. In addition to his 
proven legal acuity, Michael's industry experience 
is both broad and deep, and includes hospitality, 
financial services, retail, manufacturing, technology 
and lifestyle businesses, to name only a few. 
  
Michael is a graduate of Fordham University 
School of Law where he was a Crowley Scholar and 
recipient of the Dean’s Special Achievement 
Award.  
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FOREWORD

For almost 60 years, the legal community of California has benefited
from the publication of the California Style Manual. The manual provides a
guide to standard legal style in the appellate courts, and benefits litigants
and jurists alike by establishing a common stylistic base that permits read-
ers to focus readily on substance rather than form.

In the 14 years since publication of the third edition of the Style
Manual, much has changed in the processes used for creating legal docu-
ments. A personal computer on the desk is now the rule rather than the
exception for most lawyers and judges. At the same time, the availability of
diverse reference resources has expanded the ease and scope of research.
This latest revision of the manual reflects and responds to many of the
changes that the legal profession has experienced, while maintaining a
steady hold on the practices that have served the courts and the profession
so well. I extend my appreciation to the Reporter of Decisions and those
who have assisted him in the task of revising this valuable reference tool.

Ronald M. George
Chief Justice of California
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SUPREME COURT APPROVAL

To the Reporter of Decisions:
Pursuant to the authority conferred on the Supreme Court of Cali-

fornia by Government Code section 68902, the California Style Manual,
Fourth Edition, as submitted to this court for review is approved and
adopted as the official organ for the styles to be used in the publication of
the Official Reports.

Dated: December 21,1999
Ronald M. George
Chief Justice of California
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PREFACE

The fourth edition of the California Style Manual endeavors to con-
tinue a tradition started in 1942 by Bernard E. Witkin, as Reporter of Deci-
sions, with the first edition of the manual. In the subsequent 58 years, the
California Style Manual has evolved from a guide primarily intended for
court staffs, the Reporter of Decisions Office, and the Official Reports pub-
lisher to become the standard for legal office style in California. In addition
to Bernard E. Witkin, the contributors to this tradition have been William
Nankervis, who wrote the second edition in 1961, and Robert E. Formichi,
who edited the second revised edition (1976) and the third edition (1986).

Since publication of the third edition in 1986, revolutionary changes
have occurred in the nature and sources oflegal reference material (e.g., the
Internet and other modes of legal research by computer) and in how legal
documents are produced by computer. Reflecting these changes and main-
taining the style manual as a comprehensive, convenient, and current refer-
ence for California appellate styles required a collaborative effort drawing
on the experience and expertise of many. Listed below are those who
reviewed drafts of various chapters, and those who otherwise contributed to
the editing of this fourth edition. Special thanks, however, for the enthusi-
astic contributions of the Reporter's staff, and for the careful review of all
chapters by Peter Belton, the Supreme Court's senior attorney with 40 years
of service.

Peter Belton, Supreme Court Attorney
Hal Cohen, Supreme Court Attorney
Guy Colburn, Supreme Court Attorney
Brenda Cox, Reporter's Office Legal Editor
Sheila D'Ambrosio, Reporter's Office Legal Editor
Irene Dieter, Court of Appealjudicial Assistant
Robert Dobbs, West Group Copyeditor
Steve Gilmartin, Contract Copyeditor
Blair Hoffman, Supreme Court Attorney
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CALIFORNIA STYLE MANUAL

Robin D. Kojima, West Group Attorney Editor
Edith V. Lavin, Reporter's Office Legal Editor
Levin, Court of Appeal Attorney
Terry Mead, Supreme Court Attorney
Bennett N. Miller, West Group Editor
Herbert F. Miller, West Group Attorney Editor
Christine Miklas, Administrative Office of the Courts
Iris Okura, West Group Editor
Eric Ratner, Supreme Court Attorney
Geraldine Rausch, Assistant Reporter of Decisions
Robert Reichman, Supreme Court Attorney
Milton Roberts, Reporter's Office Legal Editor
Victor Rowley, Administrative Office of the Courts
Carol D. Sakamoto, Reporter's Office Legal Editor
Jeffrey Shea, West Group Attorney Editor
Alma Sifuentes, Court of Appeal judicial Assistant
Cynthia Sletto, West Group Director and Managing Editor
Kayko Sonoda, Court of Appeal judicial Assistant
Ted Stroll, Supreme Court Attorney
Norm Vance, Supreme Court Attorney
Sue Walenta, Supreme Court Judicial Assistant
Katie Willsey, Court of Appealjudicial Assistant

San Francisco
January 2000

Edward W. Jessen
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§ 1:1 CALlFORNIA STYLE MANUAL

A. GENERAL RULES OF CITATION
§ 1:1 Initial references; full citations

[A] Running heads or equivalents

Case citations begin with the opinion title. Follow exactly the short-
ened title used in the running head of a paper-based reporter or a shortened
title shown in a computer-based source. When a running head title, or the
computer version equivalent, is not available, exercise discretion in shorten-
ing the title while providing sufficient information to identify the opinion.
When even a shortened title is unwieldy, an abbreviated form (a short cite)
may be used for subsequent references (see [C), below).

[B) Italics for opinion titles

Italicize the opinion title in its entirety, including the "v." and,
where relevant, the designation "ex rel." References to trial court and
administrative adjudicatory matters should be similarly italicized.

(People v. Barton (1995) 12 Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d
531].)

(In re Marriage of Gowan (1997) 54 Cal.AppAth 80 [62 Cal.Rptr. 453].)
in Adoption of Chad T. (1995) 39 Cal.AppAth 1107 [46 Cal.Rptr.2d

147], ...
Traverso v. People ex rei. Dept. of Transportation (1996) 46 Cal.App.4th

1197

[C) Short cites; multiple opinions with identical titles

If an opinion title that will be cited often in the document is
unwieldy, a shortened form of the case name (a short cite) may be adopted
for subsequent references. Although not required to use shortened case
names, the author may specifically adopt a shortened form (i.e., by enclos-
ing the shortened form in parentheses immediately after the initial cite),
which is then used for all subsequent references to that opinion.

(Zamudio v. State of California (1998) 62 Cal.AppAth 673 [73 Cal.Rptr.2d
79] (hereafter Zamudio).) ... But as the court noted in Zamudio, supra,
62 Cal.AppAth at page 677, ...

The provisions of an insurance policy must be considered in their full
context (E.g., Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1,
18-19 [44 Cal.Rptr.2d 370] (Waller).) ... Plaintiffs rely on Waller,
supra, 11 Cal.4th at page 23, for reversal.

When citing different opinions with identical running heads, insert
the last names of real parties in interest (if any) in parentheses to distin-
guish the cases. When the opinions do not have designated real parties in
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CASE AUTHORITY § 1:1

interest, adopt a short cite incorporating roman numerals to distinguish the
two opinions.

Los Angeles County Dept. of Children etc. Services v. Superior Court
(Charles SJ (1997) 60 Cal.AppAth 1088 [70 Cal.Rptr.2d 658] and Los
Angeles County Dept. of Children etc. Services v. Superior Court
(Shawn BJ (1996) 51 Cal.AppAth 1257 [59 Cal.Rptr.2d 613] both
illustrate ....

Appellant relies on State Compensation Ins. Fund v. Workers' Compo
Appeals Bd. (Brown) (1982) 130 Cal.App.3d 933 [182 Cal.Rptr. 171]
and State Compensation Ins. Fund v. Workers' Compo Appeals Bd.
(McDowell) (1977) 76 Cal.App.3d 136 [142 Cal.Rptr. 654].

(People V. Superior Court (Alvarez) (1997) 14 Cal.4th 968 [60 Cal.Rptr.2d
93,928 P.2d 1171].)

(People V. Superior Court (Romero) (1996) 13 Cal.4th 497 [53 Cal.Rptr.2d
789,917 P.2d 628].)

Nevertheless, under the approach of the United States District Court in
Fireman's Fund Ins. Companies V. Ex-Cell-O Corp. (ED.Mich. 1992)
790 F.Supp. 1318, 1338 (hereafter Ex-Cell-O I), and Fireman's Fund Ins.
Companies V. Ex-Cell-O Corp. (ED.Mich. 1992) 790 F.Supp. 1339,
1346 (hereafter Ex-Cell-O /I) ....

[D] Court and date parenthetical

The first time an opinion is cited in full, indicate the year of filing in
parentheses immediately following the title. If the court and jurisdiction are
not discernible from the citation to the reporter (see [E], below), include
the court abbreviation within the parenthetical, before the date. For
recently filed opinions for which no reporter citation is available, add the
full date and docket number to the parenthetical.

For citing the opinions of other states, see sections 1:28-1:31; for
citing recently filed opinions, see sections 1:3, 1:18.

People v. Marshall (1997) 15 Cal.4th 1
California V. Romero (1983) 463 U.S. 992
Spurgeon v. Mission State Bank (8th Cir. 1945) 151 F.2d 702
Mcinnis V. Shapiro (ND.1I1. 1968) 293 F.Supp. 327
Gressler v. New York Life Ins. Co. (Utah 1945) 163 P.2d 324
English v. State (Okla.Crim.App. 1969) 462 P.2d 275
Bridges v. Robinson (1959) 24 Cal.Comp.Cases 59
the recent United States Supreme Court decision in Kansas V. Hendricks

(June 23,1997, No. 95-1649) _ U.S. _ [65 U.5.L. Week 4564,1997
WL 338555].

[E] Volume and page numbers

After the court and date parenthetical, complete the citation with a
reference to the opinion's location in the relevant reporter. Provide the

5



§ 1:2 CALIFORNIA STYLE MANUAL

volume number, reporter abbreviation, and the page number on which the
opinion begins. When referring to an opinion as a whole, give the inception
page of the case. If discussing or quoting from the opinion, give the incep-
tion page and the page or pages on which cited material appears (i.e., the
point page). If no paper-based reporter citation is available, a citation to a
computer version is sufficient (e.g., a Westlaw or Lexis citation). If neither a
paper-based nor a computer-based citation is available, see sections 1:3,
1:18, and 1:34[A].

in Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 336, 876, ...
Packard v. P.T.& T. Co. (1970) 71 Cal. P.U.c. 469

[F] Parallel citations

Depending on the jurisdiction, an opinion may appear in multiple
paper-based reporters and computer-based sources. Parallel citations are
citations to alternate sources for an opinion. Parallel citations follow an offi-
cial or primary citation and are always enclosed in brackets. Opinion
authors are not required to provide parallel citations in opinions; parallel
citations are added during editorial preparation of the opinion for Official
Reports publication. In some circumstances (e.g., recently filed United
States Supreme Court opinions), parallel citations will be available before
the official citation (see §§ 1:3, 1:32[B]). In this situation, use the parallel
citation throughout, including for point page references.

(O'Connor v. Ortega (1987) 480 U.S. 709 [107 S.Ct. 1492,94 L.Ed.2d
714].)

and in People v. Mayfield (1997) 14 Cal.4th 668 [60 Cal.Rptr.2d 1,928
P.2d 485], ...

(Nederv. Uniied Stsies (1999)_U.S._[119 S.Ct. 1827, 1831, 144
L.Ed.2d 35].)

§ 1:2 Subsequent references

[A] In general

After an opinion is first cited in a document, it is not cited in full
again. Later references to that opinion use abbreviated citation forms to save
space, facilitate the flow and readability of text, and signal that the opinion
has been previously introduced.

[B] Subsequent references in different paragraph

Once an opinion is cited in full, the first reference in any subsequent
paragraph must include the case name, supra (to signal a prior full cite and
the omission of some elements of that citation), the reporter, and the volume
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CASE AUTHORITY § 1:2

and page numbers. If the first subsequent reference is to a point page within
the opinion, either provide the inception page for the opinion followed by the
point page, or use "at page" (or "at p." in parentheses) without the inception
page. Some authors prefer mixing the "at page" and inception/point page
styles within a lengthy document to periodically provide the inception page
throughout.

(Silacci v. Abramson, supra, 45 Cal.AppAth 558.)
(Silacci v. Abramson, supra, 45 Cal.AppAth 558, 562.)
(Silacci v. Abramson, supra, 45 Cal.AppAth at p. 562.)
Nasongkhla v. Gonzalez, supra, 29 Cal.AppAth Supp. 1.
(Nasongkhla v. Gonzalez, supra, 29 Cal.AppAth at pp. Supp. 3-4.)

[C 1 Subsequent references in same paragraph

To repeat an identical citation to an opinion within the same para-
graph, ibid. may be used when no intervening authority is cited. To repeat a
citation to an opinion with a different point page, id. may be used. Ibid. and
id. are used only to refer to the immediately preceding citation in the same
paragraph. Citations within quoted passages do not constitute intervening
authority. Ibid. and id. may not be used when the citation being referred to is
one of two or more in a string citation. References within footnotes are
styled as references in different paragraphs (see [B], above), not as refer-
ences in the same text paragraph.

The conduct of the plaintiff in Khawar v. Globe lnternei., Inc. (1998) 19
Cal.4th 254, 267 [79 Cal.Rptr. 178] did not make him a public figure.
His role in the underlying controversy was "trivial at best." (Ibid.)

The California Supreme Court declined to characterize the plaintiff as a
public figure in Khawar v. Globe tnternet., Inc. (1998)19 Cal.4th 254,
267 [79 Cal.Rptr. 178]. The court also declined to adopt a neutral
reportage privilege in that case. (Id. at p. 273.)

(People v. Flood, supra, 18 Cal.4th 470,504-507; id. at pp. 548, 550-554
(dis. opn. of Kennard, J.).)

To repeat a case citation in the same paragraph when there is inter-
vening authority, supra may be used to signal that the case was cited in full
earlier and elements of the full citation have been omitted. A shortened case
name followed by a point page reference is also sufficient for second and
subsequent references within the same paragraph, whether or not there is
intervening authority. Provided no other cases are cited in that paragraph, a
subsequent reference may be limited to a volume and point page citation
without the case name.

Burglary is not committed by placing a stolen check in a bank's window
chute, based on the court's decision in People v. Davis (1998) 18
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§ 1:3 CALlFORNIA STYLE MANUAL

Cal.4th 712, 724 (disapproving People v. Ravenscroft (1988) 198
Cal.App.3d 639). However, burglary "may be committed by using an
instrument to enter a building." (People v. Davis, supra, at p. 717.)

A penalty provision is separate from the underlying offense. (People v.
Wolcott (1992) 10 Cal.App.4th 1584, 1596-,-1598; People v. Bryant
(1983) 34 Cal.3d 92, 101.) The jury does not consider the penalty
allegation until it first reaches a verdict on the substantive offense.
(Bryant, at p. 101.)

(Cheong v. Antablin, supra, at p. 1069.)
(16 Cal.4th at p. 1069.)
(Cheong, at p. 1069.)

§ 1:3 Citing recently filed opinions; computer-based sources

Many opinions are available very shortly after filing through various
computer-based sources, including Westlaw, Lexis, and the Internet.
Paper-based versions of opinions are published by California legal newspa-
pers within a day or two of filing. Within a few weeks of filing, officially
published opinions, or opinions otherwise designated for inclusion in a
paper-based reporter, will generally be available, with editorial enhance-
ments and a permanent volume and page citation, in advance pamphlets for
the particular reporter. The rest remain generally available only through
computer-based sources.

Use volume and page citations to a paper-based reporter if available.
In the interim, and for opinions available only through computer-based
sources, follow the styles provided in this section. After the opinion title
(see § l:l[A]), provide the full date and docket number in parentheses.
Court and jurisdiction information (see § 1:1[D1) must be provided before
the date within the parentheses, unless leaving blanks for the volume and
pages on either side of a reporter designation will signal the court and juris-
diction. Do not, however, use blanks with a reporter designation unless it is
certain that the opinion will be published therein. Providing docket num-
bers aids in locating opinions across a broad range of computer-based
sources. It is helpful, but not necessary, to provide a citation to the San
Francisco Recorder's California Daily Opinion Service (C.D.O.5.), the Los
Angeles and San Francisco Daily Journal's Daily Appellate Report (D.A.R.),
Westlaw, Lexis, or a similar source (e.g., the Internet URL).

(Knowles v. Iowa (Dec. 8, 1998, No. 97-7597) _U.S._ [1998 DAR.
12417].)

(Knowles v. Iowa (Dec. 8, 1998, No. 97-7597) _U.S._ [1998 CD.O.S.
8954].)

(Knowles v. Iowa (Dec. 8, 1998, No. 97-7597) _U.S._ [1998 WL
840933].)
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(Knowles v. Iowa (Dec. 8,1998, No. 97-7597) _U.S._
<http://www.supct.law.comell.edu/supct>.)

Kansas v. Hendricks (June 23,1997, No. 95-1649) _ U.S. _ [1997 WL
338555]

(Process Gas Consumers Group v. Federal Energy Regulatory Commission
(D.C. Cir., Oct. 23, 1998, No. 93-1405) _ F.3d _ [1998 WL
735869].)

(Process Gas Consumers Group v. Federal Energy Regulatory Commission
(D.c. Cir., Oct. 23, 1998, No. 93-1405) _ F.3d_
<http://www.lI.georgetown.edu/Fed-Ct/cadc.html>.)

(Craft v. Campbell Soup (9th Cir., Dec. 2, 1998, No. 98-15060) _F.3d
_ [1998 WL 828105].)

(Ghana v. Pierce (9th Cir., Nov. 5,1998, No. 97-35588) 1998 WL
790346.)

(Washington Metropolitan Transit Authority v. One Parcel of Land (D.Md.,
Nov. 23, 1993, Civ. A. No. HAR-88-618) 1993 U.SDist. Lexis 18485.)

(Banks v. Jockey International, Inc. (ND. Miss., Mar. 9,1998, No.
4:96CV253-S-B) _ F.Supp. _ [1998 WL 102752].)

(Roe v. Kidder Peabody & Co., Inc. (SD.N.Y., Apr. 18, 1990, No. 88 Civ.
8507) 1990 WL 52200.)

(Roe v. Kidder Peabody & Co., Inc. (SD.N.Y., Apr. 9,1990, No. 88 Civ.
8507) 1990 U.S. Dist. Lexis 4536.)

(Macklin v. Retirement Plan for Employees of Kansas Gas and Electric (U.S.
Dist. Ct., D.Kan., Nov. 13, 1995, Civ. A. No. 94-2402-GTV) 1995 WL
708418.)

Shuster v. Lyons (Conn.Super.Ct., Aug. 7, 1997, No. CV910036302S) 1997
WL 472419

State v. Higgs (Ohio Ct.App., Jan. 12, 1990, No. WD-89-6) 1990 WL 1351
Jones v. State (Tex.App., Nov. 29, 1995, No. 04-95-00334-CR) 1995 WL

699987

For citing recently filed California opinions, see section 1:18; for
administrative agency decisions, see section 1:22; for opinions from other
states, see sections 1:28-1:31; for federal opinions, see sections 1:32-1:35.

§ 1:4 Introductory signals: see; cf.; compare with; accord

Introductory Signals precede the citation and provide information
about the nature and strength of the cited authority. The signal applies to all
the cited authorities that it introduces, until another signal appears or the
group of citations ends.

When a case is cited as the source of a quotation, or when a case
directly supports the proposition stated in the text, no introductory signal is
appropriate. Citations to weaker support, however, should be introduced by
the word "see." Thus, "see" should precede citations to cases that only indi-
rectly support the text, citations to supporting dicta, and citations to a

9



§1:5 CALIFORNIA STYLE MANUAL

concurring or dissenting opinion. Never use "see" to support a direct quote.
In the latter instances, insert an explanatory parenthetical note indicating
"dicta," "cone. opn.," or "dis. opn." (see § 1:10). Secondary authority may be
introduced by "see," but need not be.

"See also" may be used to indicate additional authority that indi-
rectly supports the proposition. "See generally" introduces helpful back-
ground authority. "E.g.," (Latin: exempli gratia, meaning "for example") or
"see, e.g.," may be used to introduce opinions cited as examples of the
stated proposition's application.

The signal "d." (Latin: confer, meaning "compare with") is used to
introduce a decision that is sufficiently analogous to lend support to the
proposition, as where a cited case applies a similar statute. The word
"accord" is a signal used after a primary authority has been cited, and intro-
duces decisions, including those from other jurisdictions, holding squarely
in accord. "Accord" is also used when the author wishes to quote from one
opinion and then cite other supporting authorities.

To contrast decisions, use the form "Compare ... with .... " To cite
cases squarely to the contrary of the proposition stated, or the primary
authority cited, use the term "contra." "But see" may be used to indicate a
holding or dictum that is somewhat contrary to, or inconsistent with, the
main authority.

(Bennett v. Spear (1997) 520 U.S. 154.)
(See Bennett v. Spear (1997) 520 U.S. 154, 162.)
(See Bennett v. Spear (1997) 520 U.S. 154,165 [dicta].)
(See Chandler v. Miller (1997) 520 U.S. 305, 323 (dis. opn. of Rehnquist,

J.).)
(See also Chandler v. Miller (1997) 520 U.S. 305.)
(See generally Chandler v. Miller (1997) 520 U.S. 305.)
(See, e.g., Chandler v. Miller (1997) 520 U.S. 305.)
(ct. Bennett v. Spear (1997) 520 U.S. 154, 166.)
(Compare Bennett v. Spear (1997) 520 U.S. 154 with Chandler v. Miller

(1997) 520 U.S. 305.)
(Accord, Bennett v. Spear (1997) 520 u.s. 154, 166.)
(Contra, Bennett v. Spear (1997) 520 U.S. 154, 166.)
(But see Bennett v. Spear (1997) 520 U.S. 154, 166.)

§ 1:5 Order of cited authority

[A] General rules

The order of cited opinions is not governed by rigid rules. Citation
sequence is arranged to best support the proposition stated, generally with
the most pertinent case or cases cited first. Customarily, cases are cited in the
following order: first, cases that directly support the proposition stated;
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second, cases that indirectly support it; third, cases with dicta in accord;
fourth, cases that are analogous; fifth, cases with contrary holdings; and last,
cases with contrary dicta. When quoting from an opinion, always list that
opinion first, and include the page number on which the quoted matter
appears. If additional opinions that indirectly support the quoted matter fol-
low, they should be preceded with the signal "see also." For the sequence of
multiple opinions within any of the~e categories, see [D], below.

[B] Type of authority

Constitutional and statutory citations generally are given priority
over case citations. When a constitutional provision or statute is cited
together with cases construing it, the statutory cite should precede the
cases. References to secondary authorities should follow citations of consti-
tutions, statutes, and cases.

[C] Date

Cite decisions of the same court in reverse chronological order, with
the most recent opinions first. Generally, all panels of a court sit as one
court. For example, several Ninth Circuit Court of Appeals opinions would
be cited in reverse chronological order, regardless of which panels issued
the opinions.

[D] Level of court; federal and out-of-state courts

United States Supreme Court case citations precede all others; Cali-
fornia cases generally precede those of other jurisdictions, and California
Supreme Court cases precede Court of Appeal cases. Federal cases (except for
the United States Supreme Court) come next, followed by citations from
other states, in alphabetical order by state. Decisions of the highest court of a
jurisdiction should precede those of the lower courts, regardless of the dates
of the cases.

§ 1:6 Parenthetical description of case

If helpful, the relationship of a cited opinion to the text discussion
can be illuminated by a short parenthetical description after the citation.
Use parentheses when the citation is part of the main text; use brackets if
the citation is within parentheses. The parenthetical comment may describe
the holding or facts, or may quote from the opinion. Keep the comment or
quote brief for maximum effectiveness. A brief parenthetical generally does
not commence with a capital letter unless otherwise required, nor does it

11



§ 1:7 CALIFORNIA STYLE MANUAL

conclude with punctuation. Parenthetical comments or quotes that are full
sentences or multiple sentences are disfavored. If used, they may commence
with or without a capital letter and should conclude without sen-
tence-ending punctuation. Consistent treatment throughout the document
is, however, paramount.

and this conclusion is supported by People v. Beach (1983) 147 Cal.App.3d
612 [195 Cal.Rptr. 381] (relocation away from home community as
unreasonable condition of probation).

(See Martin v. Dentfield School Dist. (1983) 35 Cal.3d 294 [197 Cal.Rptr.
570, 673 P.2d 240] [employment rights of tenured school teacher on
reappointment after emergency layoff].)

(Cf. Ghirardo v. Antonioli (1996) 14 Cal.4th 39, 51 [57 Cal.Rptr.2d 687,
924 P.2d 996] [HA person is enriched when he receives a benefit at
another's expense"].)

§ 1:7 Punctuation in series of citations

In the text, two or more opinions cited in a series may be separated
either by commas or by semicolons. Within parentheses, citations should
always be separated by semicolons.

Douglas v. California (1963) 372 U.S. 353 [83 S.Ct. 814, 9 L.Ed.2d 811],
Gideon v. Wainwright (1963) 372 U.S. 335 [83 S.Ct. 79, 29 L.Ed.2d
799], and Hamilton v. Alabama (1961) 368 U.S. 52 [82 S.Ct. 15,77
L.Ed.2d 114] apply.

(Civ. Code, §§ 1430, 1431, 1659, 1660; Knightv. McMahon (1994) 26
Cal.App.4th 747, 754, fn. 2 [31 Cal.Rptr.2d 832]; Fried v. Municipal
Court (1949) 94 Cal.App.2d 376, 378 [210 P.2d 883]; 1 Witkin,
Summary of Cal. Law (9th ed. 1987) Contracts, § 213, p. 222; see also
47 Am.Jur.2d (1995) Judgments, § 71, p. 185.)

When citing two opinions dealing with a Single cause, separate the
cites with a comma, not a semicolon, both in the text and in parentheses.

(Damar Electric, Inc. v. City of Los Angeles (1994) 9 Cal.4th 161 [36
Cal.Rptr.2d 521, 885 P.2d 934], same cause (1995) 41 Cal.App.4th 810
[48 Cal.Rptr.2d 822].)

§ 1:8 Citation to footnote

To refer to a footnote, insert the page number, or numbers, on which
it appears, then add "footnote" (or "fn." if cite is in parentheses) and the
footnote number. To refer to a footnote and to the text it accompanies, use
"and," or the ampersand if within parentheses.

(People v. Carpenter (1997) 15 Cal.4th 312, 380, fn. 4 [63 Cal.Rptr. 2d 1,
935 P.2d 708].)

12
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(In re Kimberly F. (1997) 56 Cal.App.4th 519, 529, fn. 14 [65 Cal.Rptr. 2d
495].)

(Granberry v. Islay Investments (1995) 9 Cal.4th 738, 750 & fn. 7 [38
Cal.Rptr.2d 650, 889 P.2d 970].)

in Granberry, supra, 9 Cal.4th at page 750 and footnote 7, the court
considered ....

§ 1:9 Citation to appendix

To refer to material in an appendix, insert the page number where
the material appears, then add "appendix" (or "appen." if in parentheses):

(Legislature v. Reinecke (1972) 6 Cal.3d 595, 604-605, appen.)

§ 1:10 Citation of lead, plurality, concurring, or dissenting opinion

When citing to an opinion that is not the majority opinion, identify
it as such in parentheses after the cite, by adding "dis. opn.," "cone. opn.,"
"plur. opn.," "dis. &. cone. opn.," or "lead opn." Always use parentheses,
whether the cite itself is within parentheses or in the text. The opinion
author's name is optional, but is usually included for minority opinions.

An opinion is characterized as a plurality opinion when it has more
signatories than any other opinion supporting the judgment in the cause,
but less than a majority. The term "lead" is used when there is no majority
opinion and at least two other opinions in the cause have the same number
of signatories. The lead opinion is the one designated by the court to state
the court's judgment in the cause.

When a separate opinion is cited in its entirety, provide the incep-
tion pages for both the separate opinion and the opinion as a whole. If a
point page citation is made to a separate opinion, omit the inception page of
that opinion.

The result in California Regents v. Bakke, supra, 438 U.S. 265 at pages
319-320 (lead opn. of Powell, J.) suggests that. . . . .

(Price Waterhouse v. Hopkins (1989) 490 U.S. 228, 240 [109 S.Ct. 1775,
1785, 104 L.Ed.2d 268] (plur. opn. of Brennan, J.).)

(See Asgari v. City of Los Angeles (1997) 15 Cal.4th 744, 762 [63 Cal.Rptr.
842,937 P.2d 273] (dis. opn. of Mask, J.).)

(See People v. Harris (1994) 9 Cal.4th 407, 455-456 [37 Cal.Rptr.2d 200,
886 P.2d 1193] (cone. & dis. opn. of Kennard, J.).)

To cite point pages in a majority opinion and a separate opinion in
the same case, cite to the majority opinion first (either with or without "maj.
opn. of_" in parentheses), insert a semicolon, then use "id." for the cita-
tion to the separate opinion.
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(Davis v. City of Berkeley, supra, 51 Cal.3d at p. 243 (maj. opn. of
Kennard, J.); see id. at pp. 244-245 (dis. opn. of Mosk, J.).)

(Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 863 [50 Cal.Rptr.2d
242, 911 P.2d 429]; see id. at p. 912 (cone. & dis. opn. of Werdegar,
J.).)

(Thing v. La Chusa, supra, 48 Cal.3d at p. 651 (maj. opn.): see id. at p. 669
(cone. opn. of Kaufman, J.); id. at p. 682 (dis. opn. of Broussard, J.).)

§ 1:11 Noting subsequent history of cited case

[A] Citation styles

Citations should note an opinion's prior or subsequent history only
if it is significant on the point for which the opinion is cited. Citing a denial
of certiorari by the United States Supreme Court, or denial of a petition for
review by the California Supreme Court, to suggest approval by the higher
court is disfavored, particularly for denial of review by the California
Supreme Court. (See Advisory Com. com., Cal. Rules of Court, rule 28.)

The following examples emphasize different procedural aspects of a
cited case's subsequent history.

Grant or denial of review or certiorari
(Employment Div., Ore. Dept. of Human Res. v. Smith (1990) 494 U.S.

872, rehg. den. (1990) 496 U.S. 913 [110 S.ct. 2605,110 L.Ed.2d
285].)

(Aydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183 [77 Cal.Rptr.2d
537,959 P.2d 1213], rehg. den. Oct. 14, 1998.)

(Steiner v. Showboat Operating Co. (9th Cir. 1994) 25 F.3d 1459, 1464,
cert. den. (1995) 513 U.S. 1082 [115 S.ct. 733, 130 L.Ed.2d 636].)

(Copeland v. MBNA America, N.A. (Colo.Ct.App. 1994) 883 P.2d 564,
565-566, cert. granted (Colo. 1994) 883 P.2d 564.)

(Lewis v. Sacramento County (9th Cir. 1996) 98 F.3d 434, cert. granted
June 2,1997, _U.S. _ [117 S.ct. 2406, 138 L.Ed.2d 173].)

(Harmon v. Thornburgh (D.C Cir. 1989) 878 F.2d 484, 489 [278 App.D.C
382], cert, den. sub nom. Bell v. Thornburgh (1990) 493 U.S. 1056 [110
S.Ct. 865, 107 L.Ed.2d 949].)

(Matter of Care and Treatment of Hendricks (1996) 259 Kan. 246 [912
P.2d 129], cert. granted sub nom. Kansas v. Hendricks (1996) _ U.S.
_ [116 S.Ct. 1540, 134 L.Ed.2d 643].)

(Raulerson v. State (Fla.Dist.Ct.App. 1997) 699 So.2d 339, review granted
Mar. 5, 1998, No. 91611, 709 So.2d 537 [table].)

Modification or subsequent opinion
(American Economy Ins. Co. v. Reboans, Inc. (N.D.Cal. 1994) 852 F.Supp.

875, sub. opn. (N.D.Cal. 1994) 900 F.Supp. 1246.)
(Jones v. McKenzie (D.CCir. 1987) 833 F.2d 335, 339 [266 App.D.C 85],

opn. mod. 878 F.2d 1476, 1477.)
(People v. Ramos (1982) 30 Cal.3d 553, 575 [180 Cal.Rptr. 266, 639 P.2d

908], judg. vacated and cause remanded sub nom. California v. Ramos
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(1983) 463 U.S. 992 [103 S.Ct. 3446,77 L.Ed.2d 1171], sub. opn. People v.
Ramos (1984) 37 Cal.3d 136 [207 Cal.Rptr. 800, 689 P.2d 430].)

Disapproval, vacation, or remand
(People v. Gamez (1991) 235 Cal.App.3d 957, 966-969 [286 Cal.Rptr.

894], disapproved on another ground in People v. Gardeley (1996) 14
Cal.4th 605, 624, fn. 10 [59 Cal.Rptr.2d 356, 927 P.2d 713].)

(Resolution Trust Corp. v. Diamond (2d Cir. 1994) 18 F.3d 111, 113, judg.
vacated and cause remanded for further consideration in light of
O'Melveny & Meyers v. FDIC (1994) 512 U.S. 79 [114 S.Ct. 2048,129
L.Ed.2d 67].)

(People v. Bacigalupo (1991) 1 Cal.4th 103, 127 [2 Cal.Rptr.2d 335, 820
P.2d 559], judg. vacated and cause remanded (1992) 506 u.s. 802 [113
S.Ct. 32, 121 L.Ed.2d 5], reaffd. (1993) 6 Cal.4th 457 [24 Cal.Rptr.2d
808,862 P.2d 808].)

Affirmance or reversal
(U.S. v. Gaudin (9th Cir. 1994) 28 F.3d 943, 951 (in bank), affd. (1995)

515 U.S. 506 [115 S.Ct. 2310, 132 L.Ed.2d 444].)
(Smiley v. Citibank (1995) 11 Cal.4th 138 [44 Cal.Rptr.2d 441, 900 P.2d

690], affd. (1996) 517 U.S. 735 [116 S.Ct. 1730,135 L.Ed.2d 25].)
(Melley v. Gillette Corp. (1985) 19 Mass.App.Ct. 511 [475 N.E.2d 1227],

affd. (1986) 397 Mass. 1004 [491 N.E.2d 252].)
(American Home Prod. v. Liberty Mut. Ins. Co. (S.D.N.Y. 1983) 565

F.Supp. 1485, affd. as mod. (2d Cir. 1984) 748 F.2d 760.)
(Ashmus v. Calderon (9th Cir. 1997) 123 F.Bd 1199, revd. on jurisdictional

grounds sub nom. Calderon v. Ashmus (1998) _ U.S. _ [118 S.Ct.
1694,140 L.Ed.2d 970].)

(Malone v. City of Silverhill (Ala.Crim.App. 1989) 575 So.2d 101, revd. on
other grounds (Ala. 1990) 575 So.2d 106.)

(Texas Utilities flee. v. Gold Kist (Tex.Ct.App. 1991) 817 s.w.za 749,
revd. on other grounds (Tex. 1992) 830 S.W.2d 91.)

(New Castle County v. Continental Cas. Co. (CNA) (D.Del. 1989) 725
F.Supp. 800, affd. in part & revd. in part (3d Cir. 1991) 933 F.2d 1162.)

For citing subsequent and related history in California opinions,
and the effect of the publication rules on citability, see sections 1:17,
1:25-1:27.

[B) Frequently used abbreviations for subsequent history

affirmed .
affirmed by memorandum opinion.
affirmed under the name of
affirming ....
appeal dismissed
appeal pending .
certiorari . . . .
certiorari denied

affd.
affd. memo
affd. sub nom.
affg.
app. dism.
app. pending
cert.
cert. den.
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§ 1:12 CALIFORNIA STYLE MANUAL

certiorari granted.
denied ...
dismissed.
judgment.
modified
opinion ..
petition ..
rehearing denied
rehearing granted.
reversed .
reversing .
review denied. . .
review dismissed .
review granted . .
subsequent opinion.
under the name of .

cert. granted
den.
dism.
judg.
mod.
opn.
petn.
rehg. den.
rehg. granted
revd.
revg.
review den.
review dism.
review granted
sub.opn.
sub nom.

B. CALIFORNIA OPINIONS
1. Basiccitation styles
§ 1:12 Official Reports and parallel citations

California opinions are published in paper-based and computer-
based versions of the Official Reports, which provide the most authoritative
report of California opinions. Unofficial versions of California opinions are
also available in the paper-based California Reporter, and Supreme Court
opinions are included in the Pacific Reporter. Both the California Reporter
and Pacific Reporter are parts of the National Reporter System. Com-
puter-based versions of California opinions are available from multiple
sources, including official versions on CD-ROM and Westlaw. Note that not
all unofficial versions of California opinions contain clerical corrections to
text or citational corrections and enhancements made during the Official
Reports editing process.

In addition to providing citations to the Official Reports, the better
practice is to also provide a parallel citation to one or both paper-based
unofficial reporters. Opinions, however, are customarily filed without par-
allel citations, particularly for California opinions, but those citations are
added as enhancements for Official Reports publication. The style used in
the Official Reports is to provide the official citation followed by all parallel
citations for the first reference to the case. Point pages for parallel citations
are not provided unless the authoring justice's staff does so. Parallel cita-
tions are not included for subsequent references.

For parallel citations generally, see section 1:1[Fl.
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§ 1:13 California Supreme Court opinions

California Reports, the official reporter for opinions of the Califor-
nia Supreme Court, is now in the fourth series. The series are cited as
Cal.4th, Cal.3d, Ca1.2d, and Cal.

People v. Superior Court (Romero) (1996) 13 Cal.4th 497
People v. Noab (1971) 5 Cal.3d 469
Unsk v. Unsk (1969) 70 Cal.2d 272
Arnold v. Hopkins (1928) 203 Cal. 553

The most widely used unofficial reporters for Supreme Court opin-
ions are the California Reporter and Pacific Reporter. Give the parallel cita-
tion in brackets after the Official Reports citation.

Waller v. Truck Ins. Exchange Co. (1995) 11 Cal.4th 1 [44 Cal.Rptr.2d 370,
900 P.2d 619]

Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54 Cal.Rptr. 104,416
P.2d 801]

§ 1:14 California Court of Appeal opinions

California Appellate Reports, the official reporter for published
opinions of the California Courts of Appeal, is now in its fourth series. The
series are cited as Cal.App.4th, Cal.App.3d, Cal.App.2d, and Cal.App.

People v. White (1995) 32 Cal.App.4th 638
Carlisle v. Kanaywer (1972) 24 Cal.App.3d 587
Redsted v. Weiss (1945) 71 Cal.App.2d 660
People v. Barbera (1926) 78 Cal.App. 277

The most widely used unofficial reporter for Court of Appeal opin-
ions is the California Reporter, which is now in its second series
(Cal.Rptr.Zd). Until 1960, the unofficial reporter for Court of Appeal opin-
ions was the Pacific Reporter. Give the parallel citation in brackets after the
Official Reports citation.

Estate of Anderson (1997) 56 Cal.App.4th 235, 237 [65 Cal.Rptr.2d 307]
(People v. Brew (1991) 2 Cal.App.4th 99 [2 Cal.Rptr.2d 851].)
Board of Supervisors v. Superior Court (1989) 207 Cal.App.3d 552, 557

[254 Cal.Rptr. 905]
Dynamic Ind. Co. v. City of Long Beach (1958) 159 Cal.App.2d 294,

298-299 [323 P.2d 768]

§ 1:15 Superior court appellate division opinions

The published opinions of superior court appellate divisions are
reported in volumes of the California Appellate Reports, in a separate sec-
tion, or "Supplement," after the Court of Appeal opinions. For an appellate
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§ 1:16 CALIFORNIA STYLE MANUAL

division citation, always insert "Supp." before the page number. The unoffi-
cial California Reporter also publishes opinions of appellate divisions.

(People v. Trapane (1991) 1 Cal.AppAth Supp. 10, 12.) ... (People v.
Trapane, supra, 1 Cal.AppAth at p. Supp. 13.)

People v. Foretich (1970) 14 Cal.App.3d Supp. 6, 10
Helgeson v. Farmers Ins. Exchange (1953) 116 Cal.App.2d Supp. 925
People v. Cardas (1933) 137 CaI.App.Supp. 788

§ 1:16 Trial court case references

Titles of California trial court cases are italicized, including the "v."
In parentheses following the case title, provide court information, the year
of judgment, and the docket number. If the text identifies the trial court,
that information may be excluded from the citation.

(People v. Hood (Super. Ct. Santa Cruz County, 1986, No. 1234).)
(Owens v. Harding (Super. Ct. S.F. City and County, 1991, No. 5678).)
(Richards v. Davis (Mun. Ct., Downey Judicial Dist., L.A. County, 1986, No.

1234).)
(People v. Green (Super. Ct. Merced County, 1985, No. 543).)

§ 1:17 Cases pending on appeal; related subsequent history

[A] Citation styles

To note the procedural posture of a case pending but undecided in a
California appellate court, include the docket number and other material
information in the citation.

Caution: Rule 977 of the California Rules of Court prohibits citing or
relying on superseded Court of Appeal opinions. The grant of review by the
Supreme Court renders the Court of Appeal opinion superseded and makes
it noncitable (see Cal. Rules of Court, rule 976; see also § 1:25). Merely not-
ing that cases are pending in the Supreme Court, however, is generally not
read as a violation of rule 977. To refer to such cases, provide the Official
Reports volume and page designation for the Court of Appeal opinion.

If a Court of Appeal opinion is ordered published pending, or upon,
disposition of review by the Supreme Court, any citation to the Court of
Appeal opinion should include reference to the grant of review, the Supreme
Court's publication order, and any subsequent action by the Supreme Court
(see Cal. Rules of Court, rule 977(d)). Once the Supreme Court disposes of the
review, the Court of Appeal opinion is no longer pending on appeal. Thereaf-
ter, the citation rules and styles for nonpublished opinions apply, unless the
Supreme Court's disposition directs the opinion to be, or remain, published.

An identical question is presently pending before our Supreme Court in
Jones v. Smith review granted June 10, 1998, 5012345.
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(Smith v. Lewis, review granted June 12, 1998, 5012345.)
in Fireman's Fund Ins. Co. v. Superior Court (1997) 65 Cal.App.4th 1205,

review granted December 23,1997,5065447, ordered published August
10,1998, review dismissed as improvidently granted October 14,1998.

(In re Marriage of Nguyen (E012345, rehg. granted July 18, 1998).)
(Chang v. Smith (8012345, app. pending).)
(Howard v. Flint (A012345, app. pending, argued May 11,1998).)
(Grace v. Larsen (1992) 100 Cal.App.4th 200, petn. for review pending,

petn. filed June 1, 1998, time for grant or denial of review extended to
Aug. 30, 1998.)

In re Allen (order to show cause issued Oct. 11, 1998, F012345).
People v. Birkett (1997) 54 Cal.App.4th 1438, review granted September

3,1997,5062379.

In the following example, opinions identified by case names without
citations were not published by the Court of Appeal; those with Official
Reports citations were published until superseded by the Supreme Court's
grant of review (see Cal. Rules of Court, rule 977):

The California Supreme Court has granted review of several appellate
decisions addressing this issue. (People v. Allen, review granted Oct. 29,
1997,5054125; People v. Superior Court (Branham), review granted
Oct. 29, 1997, 5063653; People v. Gainey, review granted Oct. 29,
1997,5064917; People v. Rizo (1998) 61 Cal.App.4th 573, review
granted May 13,1998,5068729; People v. Maupin (1998) 62
Cal.App.4th 290, review granted June 17, 1998,5069616.)

[B] Docket numbers

The docket numbers of California appellate cases are six-digit num-
bers preceded by a letter that indicates the appellate district. No distinction
is made between civil and criminal cases. The Fourth Appellate District's
divisions have separate letters, D, E, and G.

5123456 Supreme Court
A123456 First Appellate District (San Francisco)
B123456 Second Appellate District (Los Angeles)
C123456 Third Appellate District (Sacramento)
D123456 Fourth Appellate District, Division One

(San Diego)
Fourth Appellate District, Division Two
(Riverside)
Fourth Appellate District, Division Three
(Santa Ana)
Fifth Appellate District (Fresno)
Sixth Appellate District (San jose)

E123456

G123456

F123456
H123456
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§ 1:18 Citing recently filed California opinions

Official Reports citations must be provided if available, but these cita-
tions may not be available for several weeks after an opinion is filed. As-filed
versions of Supreme Court and published Court of Appeal opinions are gen-
erally first available to the public from the judicial branch's Internet Web site
at <hup://www.courtinfo.ca.gov/opinions>. and soon thereafter from various
commercial sources. Pending availability of an Official Reports citation, fol-
low the styles provided in this section. It is helpful, but not necessary, to pro-
vide a citation to the California Daily Opinion Service (CD.OS), Daily
Appellate Report (DAR.), Westlaw, Lexis, or a similar source (e.g., the
Internet URL). For citing recently filed opinions generally, see section 1:3.

If necessary, shorten the opinion title (see § 1:1 [A]). This is followed
by a parenthetical for the date of filing and docket number. Leave blanks for
volume and page designations for the appropriate reporter, i.e., Cal.4th or
Cal.App.4th.

People v. Franklin (May 3,1999,5068112) _ Cal.4th_
(People v. Massie (Nov. 30,1998,5010775) _CaI.4th_ [98 DAR.

12109].)
(Taggares v. Superior Court (Mitchel/) (Mar. 13, 1998, 0027874)_

Cal.App.4th _ [98 CD.0.5. 1878].)
(People v. Weiss (Sept. 10, 1998, A078098) _ Cal.App.4th _ [1998 WL

598556].)
Smith v. Jones (Mar. 17, 1998, A495005) _ Cal.AppAth _ [1998

Cal.App. Lexis 4567]
Silva v. Lucky Stores, Inc. (June 29,1998, F026156) _ CaI.App.4th_

<http://www.courtinfo.ca.gov/opinions>
Silva v. Lucky Stores, Inc. (June 29,1998, F026156) _ CaI.App.4th_

<http://www.callaw.com>

Where the citation involves a point page reference in addition to the
inception page, a reference to the point page or pages is necessary to assist
the reader in accurately identifying the material cited. The reference is made
in brackets; providing page numbers only (see first example) signals refer-
ence to the pagination of the court's filed opinion, but the source of page ref-
erences must otherwise be specified (see second and third examples).

(A v. B (May 19,1997,5012345) _ Cal.4th _ [pp. 8-12].)
(People v. Valentine (Mar. 25,1999,8119774) _ Cal.App.4th _ [99

DAR. 2801,2802-2803].)
(See People v. Valentine, supra, _ Cal.App.4th _ [99 DAR. 2801,

2802-2803] .)

§ 1:19 Advance pamphlet citations

Opinions reported in the advance pamphlets of the Official Reports
are subject to becoming superseded and noncitable. (See Cal. Rules of
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Court, rules 976 &: 977; see also §§ 1:25-1:27.) Before citing an advance
pamphlet opinion, check the Cumulative Subsequent History Table in the
back of the most recent advance pamphlet to ensure that a rehearing or
modification was not ordered or that the Supreme Court did not grant
review or expressly direct that the opinion should not be published. The
unofficial California Reporter has a similar table. Commercial services (e.g.,
Westlaw and Lexis) may also be consulted to determine citability.

The Official Reports advance pamphlets carry the pagination that
will appear in the later-published bound volumes. Thus, once an opinion
appears in the advance pamphlet, that page and volume information can
generally be used for the permanent citation. The advance pamphlet appel-
late division opinions are paginated differently from the Court of Appeal
opinions; this pagination is noted on the front cover of the advance pam-
phlets. For citing appellate division opinions, see section 1:15.

§ 1:20 Citation to opinion modifications in advance pamphlets

If a court modifies an opinion after filing, the modification is incorpo-
rated into the initial advance pamphlet report of the opinion if there is time to
do so. When a modification cannot be incorporated in the initial report, the
modification order is published at the back of the next available advance
pamphlet on "a," "b," "c," etc. pages. The modification is later incorporated
into the bound volume report of the opinion. Pending the bound volume
report of the opinion in this circumstance, the modification should be noted
as follows:

(Rodney F. v. Karen M. (1998) 61 Cal.AppAth 233 [72 Cal.Rptr.2d 399],
mod. 61 Cal.AppAth 1311d.)

Sometimes, modifications add extensively to an opinion. If there
was not time to incorporate the modification into the initial advance pam-
phlet report, and the opinion as modified will not fit into the original range
of pages, the opinion is reprinted in its entirety, as modified, in a later pam-
phlet with a new citation. The initial opinion and citation are deleted; refer
only to the subsequent citation in the later advance pamphlet. Modifica-
tions not incorporated in the initial advance pamphlet report are noted in
the Cumulative Subsequent History Table that appears toward the end of
each Official Reports advance pamphlet.

§ 1:21 California Unreported Cases and other early reports

Early opinions that were omitted from the Official Reports were sub-
sequently published in a compilation called California Unreported Cases
(Cal.Unrep.). Although characterized as "unreported," these opinions are
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not within the ambit of California Rules of Court, rule 977, and may be cited
and relied on (see § 1:25).

Hughes v. Mendocino County (1884) 2 Cal.Unrep. 333

The form of citation for other early California reports is as follows:

Coffey's Probate Decisions: Estate of Emeric (1890) 5 Coffey's Prob. Dec.
286

Labatt's District Court Reports: People v. Whithurst (1858) 2 Labatt 178
Myrick's Probate Court Reports: Estate of Hite (1879) Myrick's Prob. Rep.

232

Also, be aware that there were two different printings of California
Reports, first series, and the pagination differs very slightly between the
original and Robert Desty's reprinted version. This can, in some instances,
cause a variance in point pages, but not in the inception page. The computer
versions of the Official Reports were derived from the original printing and
pagination, and citations in published opinions are reconciled to the origi-
nal printing during the Official Reports editing process.

§ 1:22 California administrative adjudications

[A] In general

Some California agencies issue official compilations of administra-
tive decisions. Provide citations to official compilations if available. If no
official compilation is available, cite to a topical reporter (i.e., ongoing com-
pilations of opinions, administrative decisions, and other materials focused
on selected areas of law, such as labor or tax law) or a computer-based
source, if available. If citing to an official compilation, a topical reporter
citation may also be provided as a parallel citation in brackets. A citation to
a topical service should identify the agency unless it is otherwise clear from
the title of the topical reporter.

Some state agencies make decisions available shortly after filing on
the agency's Web site. Many agency decisions are also available very shortly
after filing through other computer-based sources, including Westlaw and
Lexis. A citation to computer-based material should include the names of
the parties or the proceeding, the full date (month, day, year), the issuing
agency, the docket or decision number, and the Internet URL or a Westlaw
or Lexis cite (see § 1:3).

Follow the citation forms provided below for specific California
agency decisions; for citing federal administrative decisions, see sections
1:35,2:44, and 2:45; for regulatory reporters and services, see section 2:16;
for topical reporters and services generally, see section 3:9.
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[B] California workers' compensation cases

Opinions of the California Workers' Compensation Appeals Board
are reported in California Compensation Cases (Cal.Comp.Cases); those of
its predecessor, the Industrial Accident Commission of California (1911 to
1935) are reported in the Decisions of the Industrial Accident Commission
(I.A.C). Cite these decisions as follows:

Czarnecki v. Golden Eagle Insurance Company (1998) 63 Cal.Comp.Cases
742

Rabin v. Metzger (1934) 20 lAC. 20

For workers' compensation cases that do not appear in California
Compensation Cases, cite to the unofficial California Workers' Compensa-
tion Reporter (Cal. Workers' Compo Rptr.). Provide the title, year, docket
number, volume and page.

Smith v. ESIS,Inc. (1996) SBA 74576,74580,24 Cal. Workers' Camp. Rptr.
139

Waldman v. Safeway Stores, Inc. (1983) OAK 85358, 11 Cal. Workers'
Camp. Rptr. 201

[C] Taxation decisions

Cite opinions of the State Board of Equalization (SBE) and legal rul-
ings of the California Franchise Tax Board to the California Tax Reporter
(Commerce Clearing House). Include title, date, reporter abbreviation, pub-
lisher in parentheses, and paragraph number. The page number is optional.

(Appeal of Harvey (1992) 5 SBE57 [Cal. Tax Rptr. (CCH) ~ 402-272].)
(Appeal of DPF, Inc. (Oct. 28,1980) [1978-1981 Transfer Binder] Cal.Tax

Rptr. (CCH) ~ 206-430, p. 14,965-36.)
(In re Appeal of Doric Foods Corporation (Dec. 5, 1990) Cal.Tax Rptr.

(CCH) ~ 401-688.)
(Cal. Franchise Tax Bd., Legal Ruling No. 402 (Jan. 27, 1977) [1971-1978

Transfer Binder] Cal.Tax Rptr. (CCH) ~ 89-526, pp. 8624-8625.) [Note:
Title is not italicized for nonediudicstory proceedings contained in orders,
rulings, and notices.]

[D] Public Utilities Commission decisions

The California Public Utilities Commission (Cal.P.U.C) was origi-
nally called the California Railroad Commission (CR.C). Thus, volumes I
through 46 of this commission's decisions are cited as CR.C Volume 47
and following are cited as Cal.P.U.C and Cal.P.U.C2d.

Matter of Truck Owners' Association (1938) 41 c. R.C. 184
Packard v. P.T. & T. Co. (1970) 71 Cal. P.U.c. 469, 471
SoCal Gas Co. (1983) 10 CaI.P.U.C.2d 773, 785
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CaI.P.U.c., Ruling No. 9812015 (Dec. 17, 1998)
<http://www.cpuc.ca.gov>

(In re Pacific Gas and Electric Co. (CaI.P.U.c., Apr. 22,1999) No. A
95-10-024,99-04-068 [1999 WL 589171].) [Cite does not otherwise
show agency; agency name is therefore provided.]

(In re Pacific Gas and Electric Co. (CaI.P.U.c., 1999) 194 Pub.Utl.RepAth
(West) 1.) [Cite is to national topical service; agency name is therefore
provided.]

The citation style for the commission's unpublished opinions
includes the name, the year, and a reference to the decision number.

Southern California Edison Co. (1983) Cal. P.U.c. Dec. No. 83-09-007

[E] Agricultural Labor Relations Board

Decisions of the Agricultural Labor Relations Board (ALRB) are
numbered serially each year. Because the bound volumes are not consecu-
tively paginated, the point pages refer to the filed decision. Insert the name,
date in parentheses, the volume number and abbreviation, decision num-
ber, and any point page.

(Gallo Vineyards, Inc. (1995) 21 ALRB No.3.)
(Tepusquet Vineyards (1984) 10 ALRB No. 29, pp. 7-8.)

[F] Public Employment Relations Board

Decisions of the Public Employment Relations Board (PERB) are
issued individually, then compiled in the unofficial Public Employee
Reporter for California (PERC), which, because of its wide distribution, is
used as a parallel citation. After the title, which is often the respondent's
name, insert the year, the PERB decision number, and a parallel cite to the
PERC volume and paragraph number where the decision appears, with any
point page number.

(California State Employees Association (Carrillo) (1997) PERBDec. No.
1199-$ [21 PERC1128099, p. 330].)

(Redwoods Community College District (1996) PERBDec. No. 1141 [20
PERC1127048].)

[G] Fair Employment and Housing Commission

The decisions of the Fair Employment and Housing Commission
(FEHC) are published by California Continuing Education of the Bar. The
compilation is entitled FEHC Precedential Decisions and is made up of
two-year binders. The citation contains the case title, year, case number,
name of the compilation, years of the binder (noted on the spine), the
abbreviation CEB and the decision number, and any page number.
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(Dept. Fair Empl. & Hous. v. Silver Arrow Express (Nov. 5,1997) No. 97-12,
FEHC Precedential Decs. __ , CEB_, p. _.) [Style when citation to
reporter is not yet known.]

(Dept. Fair Empl. & Hous. v. Madera County (1990) No. 90-03, FEHC
Precedential Decs. 1990-1991, CEB 1, p. 26.)

(Dept. Fair Empl. & Hous. v. Davis Realty Co. (1987) No. 87-02, FEHC
Precedential Decs. 1986-1987, CEB 5, p. 1.)

§ 1:23 Attorney General opinions

Cite opinions of the Attorney General by volume, page, and year
(not by opinion number). Note: the year is placed in parentheses following
the page reference. Advance sheets carry the same pagination as the bound
volume. Some opinions have titles, but not all do.

(80 Ops.CaI.Atty.Gen. 203 (1997).)
(Revocation of Parole, 66 Ops.CaI.Atty.Gen. 239, 240 (1983).)
(Open Meeting Requirements, 66 Ops.CaI.Atty.Gen. 252, 253 (1983).)

Cite opinions of the Attorney General, prior to publication in the
advance sheets, using a full date, as follows:

(_ Ops.CaI.Atty.Gen. _(Sept. 4,1996).)
(Issuing of Bench Warrant, _ Ops.CaI.Atty.Gen. _, _ (Sept. 4,1996)

[filed opn. p. 4].)

Indexed advice letters to the Attorney General's clients are occasion-
ally cited. After 1980, the Attorney General discontinued the indexed letter
classification system, although many post-1980 letters are now published as
Attorney General opinions and are so cited. The style for citation of
pre-1980 letters is as follows:

(Cal. Atty. Gen., Indexed Letter, No. IL 76-133 (July 21, 1976).) [Indexed
letters are not italicized.]

§ 1:24 State Bar Court opinions

Cite State Bar Court opinions as follows:

In the Matter of Layton (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 366

2. Effect of California publication rules
§ 1:25 Overview

Citability of California appellate opinions is governed by California
Rules of Court, rules 976,976.1, and 977. Only published opinions, or the
published portions of partially published opinions, may be cited or relied
on by courts or parties. All opinions of the Supreme Court are published;
Court of Appeal opinions are published if they are ordered published by the
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court rendering the opinion or by the Supreme Court. The Court of Appeal
may order publication only while it has jurisdiction over the cause, which
typically lapses 30 days after the opinion is filed. When the Court of Appeal
orders publication, either at the time of filing or later, the term "certified for
publication" is commonly used. Opinions are immediately citable if filed
with certification for publication, or immediately upon the later filing of an
order for publication. These requirements are similarly applicable to opin-
ions of superior court appellate divisions.

Published opinions that become superseded are no longer citable.
Opinions become superseded by an order for rehearing by the court render-
ing the opinion or by a grant of review by the Supreme Court. (Cal. Rules of
Court, rules 976(d), 977(a).) In addition, the Supreme Court has plenary
authority to order that opinions other than its own not be published. (Cal.
Rules of Court, rules 976(c), 979.)

Conversely, the Supreme Court also has plenary authority to order
opinions published at any time, including upon or after the grant of review,
which otherwise renders an opinion superseded. (Cal. Rules of Court, rules
976(c) 1St (d), 977(d), 978.)

An opinion that is not considered published may be cited or relied
on only when it is relevant under the law of the case, res judicata, or collat-
eral estoppel, or when the opinion is relevant to a criminal or disciplinary
proceeding because it states the reasons for a decision affecting the same
party in another such proceeding. When citing an opinion pursuant to this
exception, a copy of the opinion must be provided to the court and all par-
ties. (Cal. Rules of Court, rule 977(b) 1St (c).)

Although California Rules of Court, rules 976,976.1, and 977 do not
affect citability of opinions from other jurisdictions, rule 977(c) does require
that copies be provided to the court and all parties for cited opinions available
only from a computer-based source (e.g., Westlaw, Lexis, or the Internet).

Because published appellate court opinions are, for up to six months
or so after filing, particularly susceptible to becoming superseded or
ordered not published by the Supreme Court, check for citability in the
Cumulative Subsequent History Table in each Official Reports advance
pamphlet or a similar source of subsequent history information.

§ 1:26 Citation styles for exceptions

[A] Nonpublished opinions

When it is appropriate to cite a nonpublished California appellate
opinion under one of the exceptions stated in California Rules of Court, rule
977(b) (see § 1:25), provide the title and, in parentheses, the filing date and
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docket number. Unless the text notes that the opinion is nonpublished, par-
enthetically note that fact. Also use this style when it is appropriate to cite an
opinion ordered not published by the Supreme Court following an initial cer-
tification for publication by the court filing the opinion. For an opinion
ordered not published, do not provide the former Official Reports citation,
and do not provide a citation to an unofficial reporter in which the opinion
may remain reported. Providing the date and docket number for the Supreme
Court's order to not publish the opinion is helpful, but it is not required.

(Jackson v. Kinney (Jan. 20,1997, A012345) [nonpub. opn.l.)
Subsequent reference: (Jackson v. Kinney, supra, A012345.)
(People v. Harrison (Dec. 18, 1997) D024993, opn. ordered nonpub. Apr.

1,1998.)
(Salazar v. Honig (May 10,1988,8026629) review den. and opn. ordered

non pub. Sept. 1, 1988, 5006146.)
we draw the operative facts, as did the Court of Appeal, from the complaint

and from the record in an appeal (Drever Partners, Inc. v. Stephenson
(Aug. 12, 1996, A071120, A071148) [nonpub. opn.]) in a related
action.

reversed the trial court's order in a nonpublished opinion. (Garfield Medical
Center v. Belshe (Mar. 25, 1997, 8093645).)

[B] Supreme Court's grant of review

Do not cite or rely on a Court of Appeal opinion that is the subject of
a grant of review that is pending in the Supreme Court unless one of the
exceptions stated in California Rules of Court, rule 977(b) applies, or the
Supreme Court has expressly ordered the opinion published. The citation
must include reference to the grant of review and any subsequent action by
the Supreme Court. (Cal. Rules of Court, rules 976(d), 977; see also § 1:25.)
After disposition of the review by the Supreme Court, absent an express
publication order, a Court of Appeal opinion is considered unpublished.
This is so even if the Supreme Court dismisses review as improvidently
granted. A citation, if appropriate, follows the style for unpublished opin-
ions, except that reference to the grant of review and subsequent action by
the Supreme Court is made.

To permit tracking pending review, review granted Court of Appeal
opinions remain available within the Official Reports in the Review Granted
Opinions Pamphlets, which are issued twice yearly. The opinions also remain
available, with appropriate notation, in computer versions of the Official
Reports during the pendency of review. If citing a review granted opinion is
appropriate, provide the citation from the initial reporting of the opinion
(i.e., the citation in the Review Granted Opinions Pamphlet). Also include
information as to the grant of review and any subsequent action by the

27



§ 1:27 CALlFORNIA STYLE MANUAL

Supreme Court. If, on disposition of the review by the Supreme Court, an
opinion is ordered published, or ordered to remain published, the opinion is
re-reported in the Official Reports with explanatory history, and the original
citation from the initial report of the opinion is superseded.

(Green v. Rodriguez (1998) 56 Cal.AppAth 557 [65 Cal.Rptr.2d 679],
review granted May 16, 1998, 5012345.)

(Green v. Rodriguez (1998) 56 Cal.AppAth 557 [65 Cal.Rptr.2d 679],
review granted on specified issues May 16,1998,5012345.)

(. .. review granted on statute of frauds issue May 16,1998,5012345,
cause ordered at large on all issues June 13,1998.)

(. .. review granted May 16, 1998, 5012345, argument limited to issue of
novation of contract June 13, 1998.)

(People v. Sovereign (1993) 27 Cal.AppAth 317 [20 Cal.Rptr.2d 413],
review granted 5ept. 16, 1993, 5033934, opn. ordered pub. pending
review Oct. 13, 1994.)

(Fireman's Fund Ins. Co. v. Superior Court (1997) 65 Cal.AppAth 1205 [78
Cal.Rptr.2d 418], review granted Dec. 23, 1997,5065447, ordered pub.
Aug. 12, 1998.)

(People v. Barillas (1996) 45 Cal.AppAth 1233, 1239-1241 [53
Cal.Rptr.2d 418], review dism. as improvidently granted and opn.
ordered pub. Oct. 24, 1996.)

(People v. Harbolt (1997) 61 Cal.AppAth 123 [71 Cal. Rptr. 2d 459],
review granted Oct. 15, 1997, 5063658, opn. ordered par. pub. Feb. 11,
1998.)

review was granted October 11, 1990, 5016988, the opinion was ordered
published December 11, 1991, and review was dismissed as
improvidently granted on February 13,1992, with directions that the
opinion remain published.

Anderson v. Owens-Illinois, lnc., review granted Oct. 19, 1995, 5047602,
briefing deferred pursuant to rule 29.3, Cal. Rules of Court.)

§ 1:27 Conforming references to superseded opinions; Reporter's Notes

If an appellate court inadvertently cites an opinion that has been
superseded under rule 976(d), California Rues of Court, or if a cited opin-
ion becomes superseded after the court files its opinion, the court should,
when possible, remedy the citation by modification or grant of rehearing.
When modification or rehearing is not possible, a Reporter's Note is often
employed to achieve conformity with rule 977's prohibition on citing super-
seded opinions. Reporter's Notes are also sometimes used to provide subse-
quent history information. Reporter's Notes are used only as expressly
directed by the Reporter of Decisions Office.

Superseded by grant of rehearing
(Smith v. Jones* (CaI.App.).)

"Reporter's Note: Rehearing granted June 1,1997, A012345.
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(Smith v. Jones* (CaI.App.).)

*Reporter's Note: Rehearing granted June 1,1997. For the subsequent
opinion, see 300 Cal.AppAth 207 [350 Cal.Rptr.2d 482].

(Smith v. Jones* (CaI.App.).)

*Reporter's Note: Rehearing granted June 1, 1997, A012345. The
subsequent opinion was filed September 5,1997, but was not certified
for publication.

Superseded by Supreme Court order to not publish
(Smith v. Jones* (CaI.App.).)

*Reporter's Note: Opinion A012345 deleted upon direction of Supreme
Court by order dated June 1,1997.

Superseded by Supreme Court grant of review
(People v. Nelson* (CaI.App.).)

*Reporter's Note: Review granted on May 29,1996,5053008. On
September 2,1998, the cause was transferred to Court of Appeal,
Second Appellate District, Division Five, with directions. Opinion was
filed January 7, 1999, not for publication.

People v. Bierman* (CaI.App.)

*Reporter's Note: Review granted on November 12,1997,5064007, and
cause transferred to Court of Appeal, Second Appellate District, Division
Seven, with directions.

Foster-Gardner, Inc. v. National Union Fire Ins. Co. * (CaI.App.)

*Reporter's Note: Review granted October 15,1997,5063425. For
Supreme Court opinion, see 18 Cal.4th 857 [77 Cal.Rptr.2d 107,959
P.2d 265].

C. CASES FROM OTHER STATES
§ 1:28 Official reporters and regional reporters; universal citations

The opinions of other jurisdictions are usually available from several
paper-based and computer-based sources. Provide the National Reporter
System (e.g., Atlantic Reporter, North Western Reports, and New York
Supplement) citation for opinions reported therein. A citation to a state's
official reports, if any, may be provided, if available, for the initial citation,
with the National Reporter System citation set forth in brackets as a parallel
citation. For subsequent citations to that opinion, however, cite only to the
National Reporter System. (As to citation styles in general for the opinions
of other states, see §§ 1:29, 1:31.)
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(Batavia Lodge No. 196 v. N. Y. State Div. of Human Rights (1974) 35
N.Y.2d 143 [359 N.Y.S.2d 25, 316 N.E.2d 318].) ... (Batavia Lodge No.
196 v. N. Y. State Div. of Human Rights, supra, 316 N.E.2d at p. 320.)

(Roberts v. Automobile Club of Michigan (1984) 138 Mich.App. 488 [360
NW.2d 224, 227-228].) ... (Roberts, supra, 360 N.W.2d at p. 228.)

(Enlund v. Buske (1971) 160 Conn. 327 [278 A.2d 815].)
Or: (Enlund v. Buske (Conn. 1971) 278 A.2d 815.)
(Hawkins v. Kane (1998) 7 Neb.Ct.App. 220 [582 NW.2d 620].)
Or: (Hawkins v. Kane (Neb.Ct.App. 1998) 582 N.W.2d 620.)
(Martin v. Allianz Life Ins. Co., 1998 N.D. 8 [573 NW.2d 823].) [Note: 8 is

the opinion number under North Dakota's citation system, not a page
number.]

Or: (Martin v. Allianz Life Ins. Co. (N.D. 1998) 573 NW.2d 823.)
(McKibben v. Grigg, 1998 N.D.App. 5, ~ 18 [582 N.W.2d 669, 673].)

[Note: Instead of point page cites, paragraph numbers are used under
North Dakota's citation system.]

Or: (McKibben v. Grigg (N.D.Ct.App. 1998) 582 NW.2d 669, 673.)

The above examples for North Dakota reflect a universal citation,
which is a style employed by courts in a few jurisdictions to provide a cita-
tion useful in both paper-based and computer-based reports of opinions.
The universal citation consists of the year and sequentially assigned num-
bers for filed opinions within that year. Most universal citation styles also
number the paragraphs of opinions to facilitate "pinpoint citation" by refer-
ring to numbered paragraphs.

§ 1:29 Citation styles

If available, defer to the running head title from the National
Reporter System regional reporter, or the state's official reporter, if a cita-
tion to that reporter is being provided with the first citation (see § 1:28).
Otherwise, shorten the opinion title (see § 1:1 [AD and italicize it in its
entirety, including the "v." (see § l:1[BD.

The title is followed by a parenthetical designating the state and year
of filing (see § 1:1 [DD. If the court is not the state's highest court, a court
designation is added after the state. For lower court designations, use the
standard abbreviations set forth in The Bluebook: A Uniform System of
Citation (l6th ed. 1996). If an official state reporter citation is included
with the initial citation, however, the state designation is omitted. If the
official state reporter designation clearly identifies the court, then the court
designation is also omitted (see last example below). The citation is com-
pleted with the volume number, reporter designation, and page numberts).

(LSP Ass'n v. Town of Gilford (N.H. 1997) 702 A.2d 795.)
(State v. Stouffer (Ohio Ct.App. 1971) 276 N.E.2d 651.)
(State Department of Highways v. Johns (Alaska 1967) 422 P.2d 855.)
(Mutual Finance Co. v. Martin (Fla. 1953) 63 So.2d 649.)
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(Stewart v. Hechinger (Md.Ct.App. 1997) 702 A.2d 946.)
(English v. State (Okla.Crim.App. 1969) 462 P.2d 275.)
(lvey v. State (Fla.Dist.Ct.App. 1975) 308 So.2d 565.)
(Jaynes v. State (Ind.Ct.App. 1982) 437 N.E.2d 137.)
(First Interstate Bank v. Bland (Tex.Ct.App. 1991) 810 S.W.2d 277.)
(Ransom v. Ransom (1985) 235 Ga. 656 [324 S.E.2d 437].)
(Roberts v. Automobile Club of Michigan (1984) 138 Mich.App. 488 [360

NW.2d 224].)

§ 1:30 State and reporter abbreviations

[A] State abbreviations

For citations, use the following abbreviations for states or territories
within parentheses. Abbreviations are not used for Alaska, Hawaii, Idaho,
Iowa, Ohio, and Utah.

Ala. Fla.
Ariz. Ga.
Ark. Ill.
Cal. Ind.
Colo. Kan.
Conn. Ky.
Del. La.
D.C. Me.

Md.
Mass.
Mich.
Minn.
Miss.
Mo.
Mont.
Neb.

Nev.
N.C.
N.D.
N.H.
N.j.
N.M.
N.Y.
Okla.

[B] Abbreviations for regional reporters

Atlantic Reporter. . . . . . . . .
Atlantic Reporter, Second Series . . .
New York Supplement .
New York Supplement, Second Series
North Eastern Reporter. . . . . . . .
North Eastern Reporter, Second Series.
North Western Reporter . . . . . . . .
North Western Reporter, Second Series
Pacific Reporter. . . . . . . . .
Pacific Reporter, Second Series. . . . .
South Eastern Reporter .
South Eastern Reporter, Second Series.
Southern Reporter .
Southern Reporter, Second Series .
South Western Reporter .
South Western Reporter, Second Series

Or.
Pa.
P.R.
R.!.
S.c.
S.D.
Tenn.
Tex.

Vt.
Va.
Wash.
W.Va.
Wis.
Wyo.

A.
A.2d
N.Y.s.
N.Y.s.2d
N.E.
N.E.2d
N.W.
N.W.2d
P.
P.2d
S.E.
S.E.2d
So.
So.2d
S.W.
S.W.2d

See The Bluebook: A Uniform System of Citation (l6th ed. 1996)
table T.l, page 165 et seq. for additional abbreviations for opinion reporters.
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§ 1:31 Early, renumbered, and reprinted state reports

Many early American state reports bore the name of the person who
reported the series, with succeeding reporters naming and numbering the
particular volumes they reported. Most jurisdictions have renumbered their
reports or reprinted them sequentially. For practicality, cite the renum-
bered or reprinted reports alone. When citing an opinion that has not been
renumbered or reprinted, give the case name, year, jurisdiction, reporter
designation, and page. If the court cited is not of last resort, note the
authoring court within parentheses.

(Dale v. M'Evers (N.Y. 1823) 2 Cowen 118.)
(Hawkins v. Johnson (Ind. 1832) 3 Blackford 46.)

For citing to early United States Supreme Court reports, see section
1:32[D].

D. FEDERAL CASES
§ 1:32 United States Supreme Court opinions

[A] In general; opinion title

For the opinion title, follow the running head title from the official
United States Supreme Court Reports, which is abbreviated as U.s. The title
is printed in italics. If the United States Supreme Court Reports title is
unavailable, use the running head title in one of the two paper-based unoffi-
cial reporters, the Supreme Court Reporter, which is abbreviated as S.Ct., or
the Supreme Court Reports, Lawyer's Edition, which is abbreviated as L.Ed.
and L.Ed.2d for the second series. Otherwise (e.g., for very recently filed
opinions or when a computer-based version is relied upon), shorten the
title if necessary (see § 1:1[A]). The year of filing is given in parentheses,
and the citation is completed with the volume number, reporter abbrevia-
tion, and page nurnberts). (For citing recently filed Supreme Court opin-
ions, see § 1:3.)

[B] Official reports and parallel citations

Provide official United States Supreme Court Reports citations
whenever possible, but particularly for the first citation to the opinion in
the document. Also provide, in brackets, a parallel citation to an unofficial
reporter, if possible, with the first citation to the opinion. For subsequent
references to the same opinion, official citations are preferred, but citations
to an unofficial reporter are acceptable.
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If the official citation is not yet available, use blanks with the first
citation to signal omitted volume and page information and provide a paral-
lel citation to an unofficial reporter. For subsequent references to the same
opinion, cite only to the unofficial reporter, or continue using blanks for
omitted information from the official citation and citing to an unofficial
reporter in brackets.

(Norman v. Reed (1992) 502 U.S. 279, 286 [112 S.Ct. 698, 116 L.Ed.2d
711].) ... (Norman v. Reed, supra, 502 U.S. at p. 288.)

(Old Chiefv. United States (1997) 519 U.S. _ [117 S.Ct. 644, 649].) ...
(Old Chief v. United States, supra, 117 S.Ct. at p. 649.)

(Old Chiefv. United States (1997) 519 U.S. _ [136 L.Ed.2d 524, 527].) ...
(Old Chiefv. United States, supra, 136 L.Ed.2d at p. 527.)

Roberts v. Galen of Virginia, Inc. (1999) _ U.S. _, _ [119 S.Ct. 685,
687, _ L.Ed.2d ~ ... (See Roberts v. Galen of Virginia, lnc., supra,
_ U.S. at p. _ [119 S.Ct. at p. 687.)

(see Knowles v. Iowa (1998) 525 U.S. _,_ [119 S.Ct. 484, 487-488,
142 L.Ed.2d 492]) ... (Knowles v. Iowa, supra, 525 U.S. at p. _ [119
S.Ct. at pp. 487-488].)

Note that for opinions, the Official Reports publisher adds parallel
citations to the unofficial reporters throughout as necessary. The publisher
also adds citations to the official reporter, if available, if the opinion cites
only to an unofficial reporter.

[C 1 Cases pending before the Supreme Court

To note that a matter is pending before the Supreme Court, provide
a citation to the lower court opinion, followed by the date certiorari was
granted, and the United States Supreme Court Reports and parallel unoffi-
cial citations for the grant of certiorari. Adding the Supreme Court's docket
number after the date certiorari was granted is helpful but not mandatory. If
the official citation is unavailable, use blanks for the page and volume
numbers.

(Lewis v. Sacramento County (9th Cir. 1996) 98 F.3d 434, 442, cert.
granted June 2,1997, _ U.S. _ [117 S.Ct. 2406, 138 L.Ed.2d 173].)

(Matter of Care and Treatment of Hendricks (1996) 259 Kan. 246 [912
P.2d 129], cert. granted sub nom. Kansas v. Hendricks (1996) _ U.S.
_ [116 S.Ct. 1540, 134 L.Ed.2d 643].)

Pro-Choice Network of Western New York v. Schenck (2d Cir. 1995) 67
F.3d 377, cert. granted Mar. 18, 1996, No. 95-1065, _ U.S. _ [116
S.Ct. 1260, 134 L.Ed.2d 209].

(People v. Tuileepe (1992) 4 Cal.4th 569, 595 [15 Cal.Rptr.2d 382, 842
P.2d 1142], cert. granted Dec. 6, 1993, No. 93-5131, __ U.S. __
[114 S.Ct. 598, 126 L.Ed.2d 563].)
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(Thompson v. Keohane (9th Cir. 1994) 34 F.3d 1073, cert. granted Jan. 23,
1995, _ U.S. _ [115 S.Ct. 933,130 L.Ed.2d 879].)

See also section 1:11 for noting subsequent history, and section 1:17
for noting matters pending on appeal in California courts.

[D] Early United States Reports

Reporters' names are often used in the citation of the United States
Supreme Court Reports for volumes 1 through 90 of United States Reports.
This parallel reference to the reporter is optional.

(Buchanan v. Alexander (1846) 45 U.S. (4 How.) 20 [11 LEd.
857].) or

(Buchanan v. Alexander (1846) 45 U.S. 20 [11 L.Ed. 857].)

See section 1:31 as to early, renumbered state reports.

§ 1:33 Intermediate federal appellate opinions

[A] United States Courts of Appeals

Except for the Supreme Court, there is no official reporter for the
federal courts. United States Courts of Appeals opinions are unofficially
reported in the Federal Reporter. Abbreviations for the Federal Reporter
(Fed., F.2d, F.3d) do not indicate the court of decision, thus that informa-
tion follows the opinion title (see § 1:1[A]) in a parenthetical with the year
of decision. The Bluebook: A Uniform System of Citation (16th ed. 1996)
abbreviations are used for the courts.

Opinions not reported in the Federal Reporter are often available
from a computer-based source (e.g., Westlaw, Lexis, and Internet services).
When citing an opinion apparently available only via a computer-based
source, provide the complete date of the decision (i.e., month, day, and
year) and the docket number. Use blanks in conjunction with a reporter
designation only if it is certain that the opinion will be published therein.
(See also § 1:3.)

(Scott v. Ross (9th Cir. 1998) 151 F.3d 1247.)
(Cybor Corp. v. FAS Techs., Inc. (Fed.Cir. 1998) 138 F.3d 1448.)
(United States v. Johnson (7th (ir. 1994) 32 F.3d 265.)
(Alomar v. Dwyer (2d Clr. 1971) 447 F.2d 482.)
(McLaughlin v. Cheshire (D.C. Cir. 1982) 676 F.2d 855.)
(Stewart v. Wright (8th Cir. 1906) 147 Fed. 321.)
(Craft v. Campbell Soup (9th Cir. Dec. 2,1998, No. 98-15060) _F.3d_

[1998 WL 828105].)
(Ghana v. Pierce (9th Cir. Nov. 5, 1998, No. 97-35588) 1998 WL 790346.)
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[B] Specialized federal appellate courts

Reports of certain specialized federal appellate courts, before those
courts were merged into the United States Courts of Appeals for the Federal
Circuit in 1982, and other appellate courts, were indexed separately in the
Federal Reports. The citation, therefore, is similar to other federal appellate
citations except that the court's abbreviation (not Fed.Cir.) appears in the
date parenthetical. The first page of the opinion provides the proper court
name; use The Bluebook abbreviations, but without spaces, for these courts.

Temporary Emergency Court of Appeals
(Pacific Coast Meat Job. Ass'n, Inc. v. Cost of Living Coun.

(Temp.Emer.Ct.App. 1973) 481 F.2d 1388.)

United States Court of Claims
(Tibbals v. United States (Ct.CI. 1966) 362 F.2d 266, 269.)

United States Court of Customs and Patent Appeals
(Application of Winslow (CCPA 1966) 365 F.2d 1017.)

[C] Early circuit court decisions

Decisions from the old circuit courts, abolished January 1,1912, use
c.c., abbreviating circuit court, and the appropriate district and state. States
with only one district use D. after c.c., before the state abbreviation.

(Barthet v. City of New Orleans (CCED.La. 1885) 24 Fed. 563.)
(United States v. Iron Silver Mine Co. (CCD.Colo. 1885) 24 Fed. 568.)
United States v. Hand (CCD.Pa. 1810) 26 F.Cas. 103 (No. 15,297).

§ 1:34 Federal trial court opinions

[A] Federal Supplement; computer-based sources and topical
reporters

Federal trial court decisions are unofficially reported in the Federal
Supplement, which includes cases determined in the United States District
Courts; the Special Court, Regional Rail Reorganization Act; the United
States Court of International Trade; and rulings of the Judicial Panel on
Multidistrict Litigation. Until 1980, the Federal Supplement also contained
decisions of the United States Customs Court. Cites to the Federal Supple-
ment (F.Supp.) must, following the opinion title (see § 1:l IAl), specify the
court of decision in a parenthetical with the year of decision. The Bluebook:
A Uniform System of Citation (16th ed. 1996) abbreviations are used for the
courts, but spaces are not used following periods in the abbreviations.

Federal trial court opinions are also available from computer-based
sources (e.g., Westlaw, Lexis, and Internet services), and are also often
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available in topical reporters (i.e., ongoing compilations focusing on
selected areas of the law, such as labor or tax law, and often including
full-text judicial opinions).

When citing an opinion from a computer-based source, provide the
complete date of the decision (i.e., month, day, and year) and the docket
number (see also § 1:3).]udicial opinions from topical reporters are cited in
the same style as federal administrative adjudications (see § 1:35). Exam-
ples are included below.

United States District Courts
(Jackson v. East Bay Hosp. (N.D.Cal. 1997) 980 F.Supp. 1341.)
tClsion Production Corp. v. Petera (DWyo. 1994) 854 F.Supp. 843.)
(U.S. v. Baez-Ortega (D.P.R. 1995) 906 F.5upp. 740.)
(Williams v. Dark (ED.Pa. 1993) 844 F.Supp. 210.)
(Hinkfuss v. Shawano County (E.DWis. 1991) 772 F.Supp. 1104.)
(American Airlines v. Austin (D.D.C. 1991) 778 F.Supp. 72.) [Note: This is

the District of Columbia district court.]
United States v. Nieves (S.D.NY 1985) 608 F.Supp. 1147, 1149-1150.
(Pascutoi v. Washburn-McReavy Mortuary (D.Minn. 1975) 11 Fair

EmpI.Prac.Cas. (BNA) 1325.)
(In re Healthcare Services Group, Inc. Securities Litigation (ED.Pa. 1993)

Fed. Sec. L. Rep. (CCH) "l 97,374, pp. 95,978-95,979.)
Cytryn v. Cook (ND.Cal. 1990) [1990 Transfer Binder] Fed. Sec. L. Rep.

(CCH) "l 95,409
(Washington Metropolitan Transit Authority v. One Parcel of Land (D.Md.

Nov. 23, 1993, Civ. A. No. HAR-88-618) 1993 U.S.Dist. Lexis 18485.)
(F.tC. v. Solomon Trading Co. (D. Ariz. 1994) 1994-1 Trade Cas. (CCH)

"l70,267.)

United States Court of International Trade
(Cultivos v. Miramonte S.A. v. U.S. (Ct.lnternat.Trade 1997) 980 F.Supp.

1269.)

United States Customs Court
(General Instrument Corporation v. United States (Cust.Ct. 1973) 359

F.Supp. 1390.)

Judicial Panel on Multidistrict Litigation
(In re Rio Hair Naturalizer Products Liability Lit. (J.P.M.L. 1995) 904

F.Supp. 1407.)

[B] Federal Rules Decisions (F.R.D.)

Federal Rules Decisions is an unofficial reporter for opinions, deci-
sions, and rulings involving the Federal Rules of Civil Procedure and the
Federal Rules of Criminal Procedure. Follow the general citation style set
forth in [AI.

(Harrison v. Edison Brothers Apparel Stores, Inc. (M.D.N.C. 1993) 146
F.R.D. 142.)
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Roberts v. Homelite Div. of Textron, Inc. (N.D.lnd. 1986) 109 F.RD. 664, 668.

Federal Rules Decisions also contains some monographs relevant to
federal civil procedure. They are cited in the same manner as law review
articles (see § 3:8):

Service of Process Abroad: A Nuts and Bolts Guide (1988) 122 F.RD. 63.
(Kaufman, Appel/ate Advocacy in the Federal Courts (1977) 79 F.R.D. 165,

171.)

[C] Federal Claims Reporter (Fed.Cl.)

The Federal Claims Reporter unofficially reports cases decided in
the United States Court of Federal Claims since 1992 and claims appeals
decided by the Federal Circuit and the United States Supreme Court. Fol-
low the general citation style set forth in [A].

(American Airlines, Inc. v. U.S. (Fed.CI. 1998) 40 Fed.Cl, 712.) [trial court]
(Stanley v. U.S. (Fed.Cir. 1998) 40 Fed.CI. 1023.) [appel/ate court]

[D] Federal bankruptcy, tax, and other decisions

There are various other specialized topical reporters for federal
opinions, including the Bankruptcy Reporter (RR.), Tax Court Memoran-
dum Decisions (T.C.M.) and the Reports of the United States Tax Court
(T.c.). Follow the general citation style set forth in [A], except that since
Tax Court Memorandum Decisions and Reports of the United States Tax
Court specifies the court, that information is not included with the date.

In re CFLC, Inc. (Bankr. 9th Cir. 1997) 209 B.R. 508, 513.
(In re County of Orange (Bankr. CD.Cal. 1997) 219 B.R. 543, 551.)
Siewart v. C.I.R. (1979) 72 T.C 326, 332-333.
Kong v. Commissioner (1990) 60 T.CM. (CCH) 696
(Gamma Farms v. United States (ND.Cal. 1990) 90-2 U.S.Tax Cas. (CCH)

~ 50,378, pp. 85,165-85,166.)

§ 1:35 Federal agency adjudications

As with California administrative agencies (see § 1:22), some federal
agencies issue official compilations of administrative decisions. Cite to offi-
cial compilations if available. If no official compilation is available, cite to a
topical reporter or a computer-based source, if available (e.g., Westlaw,
Lexis, or the Internet, including Web sites for particular agencies). If no
such source is available, provide relevant identifying information (i.e., the
names of the parties or the proceeding, the full date of the decision, the issu-
ing agency, and the docket number or its equivalent). If citing to an official
compilation, a topical reporter citation may also be provided as a parallel
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citation in brackets. A citation to a topical service should identify the agency
unless it is otherwise clear from the title of the topical reporter.

When citing administrative decisions, set forth the title (see § 1:1[A]),
a parenthetical for the adjudicating agency (if necessary) and year of decision,
the volume number, reporter abbreviation, and publisher parenthetical (e.g.,
Commerce Clearing House (CCH) or Bureau of National Affairs, Inc.
(BNA)), and paragraph, section, or page number. The adjudicating agency
does not have to be identified in the date parenthetical if the reporter abbrevi-
ation identifies the adjudicating agency. Follow The Bluebook: A Uniform
System of Citation (16th ed. 1996) rules for names and abbreviations for both
official and unofficial publications and services. A citation to computer-based
material should include the names of the parties or the proceeding, the full
date (month, day, year), the issuing agency, the docket or decision number,
and the Internet URL or a Westlaw or Lexis cite (see also § 1:3).

(Elite Limousine Plus (1997) 324 NLRB 992.) [Note: The Decisions and
Orders of the National Labor Relations Board, which is abbreviated
NLRB, is an official reporter for the board, and NLRB identifies the
source of the opinion.]

(Frontier Hotel (Nov. 8, 1982) 265 NLRB No. 46, p. 1.) [Note: This
example is to the advance pamphlet version of a decision.]

(Roe v. Kidder Peabody & Co. (SD.NY. 1990) 52 Fair EmpI.Prac.Cas.
(BNA) 1865.)

(City of Pasadena (1990) 96 Lab.Arb.Rep. (BNA) 26, 29.)

E. INTERNATIONAL CASES
§ 1:36 English decisions

[A] Opinions up to 1864

Early English decisions were reported in numerous series, usually
designated by the name of the individual who served as reporter. Most of
these early opinions were then collected and reprinted in a series called
English Reports-Full Reprint (Eng.Rep.), consisting of 176 volumes with
a two-volume table of cases. Because the early reporter series are not gener-
ally available, no practical purpose is usually served by citing to them-a
citation to the English Reports is sufficient. Include the year in parentheses,
then the volume and page numbers with the reporter abbreviation. If the
deciding court is provided, include the abbreviation in the date
parenthetical.

(M'Naghten's Case (1843) 8 Eng.Rep. 718.)
(Tulk v. Moxhay (Ch. 1848) 41 Eng.Rep. 1143.)
(Armory v. Delamirie (K.B. 1722) 93 Eng.Rep. 664.)
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If an opinion was not reprinted in the English Reports, cite to the par-
ticular reporter series that published the decision, using the same citation for-
mat as above. Standard law dictionaries such as Black's Law Dictionary and
Ballentine's Law Dictionary contain tables of abbreviations for these report-
ers. Use a calendar year for the citation, not a court term or regnal year.

[B] Opinions after 1864

Most opinions reported after 1864 appear in a series called Law
Reports, which is divided according to the deciding court and the year. For
citing to other examples, see The Bluebook: A Uniform System of Citation
(l6th ed. 1996) table T.2, page 276 et seq. The general format is as follows:

(Board of Education v. Rice (1911) App.Cas. 179.)

§ 1:37 Other nations' court decisions

When referring to reports from another country, cite to the official
or primary source and, where available, parallel publications. Give the date
in parentheses, along with the jurisdiction's abbreviation. Citations from
computer-based sources of opinions are also acceptable. For further infor-
mation, consult The Bluebook: A Uniform System of Citation (16th ed.
1996) table T.2, page 276 et seq.

(Bouley v. Rochambeau (Fr. 1963) D. Jur. 555.)
Dominelli Service Stations v. Petro-Canada, Inc. (1992) Ont. Lexis 199,

200 [construing Landlord and Tenant Act].
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CHAPTER 2

CONSTITUTIONS, STATUTES,
RULES, AND RELATED MATERIALS

A. CONSTITUTIONS
§ 2:1 General considerations; abbreviations
§ 2:2 United States Constitution and amendments
§ 2:3 California Constitution
§ 2:4 New, former, amended, or redesignated provisions

B. CALIFORNIA CODES, STATUTES, REGULATIONS,
ORDINANCES, AND CHARTERS
§ 2:5 General guidelines

[A] Official version of codes
[B] Short forms for code citations
[C] Order of authority
California code sections
California code subdivisions and other enumerations
Code abbreviations
Annotated codes
Recent enactments; advance legislative services
Statutes and Amendments to the Codes; session laws
Uncodified initiative acts
Uncodified statutes
Repeals, reenactments, and amendments
Statutory titles and headings
[A] Titles
[B] Headings

§ 2:6
§ 2:7
§ 2:8
§ 2:9
§ 2:10
§ 2:11
§ 2:12
§ 2:13
§ 2:14
§ 2:15
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§ 2:16 Regulatory material
[A] California Code of Regulations; Office of Administrative

Law
[B] Other regulatory material
[C] Topical services

§ 2:17 Local ordinances, codes, and charters
[A] Ordinances
[B] Codes
[C] Charters

C. CALIFORNIA STATE AND LOCAL COURT RULES;
STATE BAR RULES
§ 2:18 California Rules of Court
§ 2:19 Local appellate court rules, policies, and practices
§ 2:20 Local trial court rules
§ 2:21 Standards of judicial Administration, Code ofJudicial

Conduct, and Commission on Judicial Performance
policies and rules

§ 2:22 Judicial Council reports and comments
§ 2:23 State Bar rules and standards

D. CALIFORNIA LEGISLATIVE HISTORY AND
GOVERNMENTAL MATERIALS
§ 2:24 General guidelines
§ 2:25 Bills and subsequent legislative action

[A] Senate and Assembly bills
[B] Subsequent legislative action on bills
[C] Pre-1973 bills

§ 2:26 Senate and Assembly resolutions
§ 2:27 Constitutional amendments
§ 2:28 Legislative committee reports and analyses

[A] Reports on specific legislation
[B] Reports not related to specific legislation

§ 2:29 Legislative Counsel opinions, reports, and digests
[A] Opinions and reports
[B] Digests
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§ 2:30 Other legislative sources
§ 2:31 Legislative journals, Governor's messages, and executive

orders
[A] Legislative journals
[B] Governor's messages and executive orders

§ 2:32 Government reports from departments and agencies
[A] Reports on specific legislation
[B] Reports not related to specific legislation

§ 2:33 Law Revision Commission reports, recommendations, and
comments

§ 2:34 Ballot pamphlets
[A] Citation to pamphlet
[B] Name of measure

§ 2:35 Letters and memoranda
§ 2:36 Internet sources of legislative history information

E. FEDERAL STATUTES, RULES, AND OTHER MATERIALS
§ 2:37 United States Code
§ 2:38 Public Laws and Statutes at Large
§ 2:39 Popular names
§ 2:40 Internal Revenue Code
§ 2:41 Congressional bills and resolutions

[A] Bills
[B] Resolutions
[C] Citation abbreviations

§ 2:42 Congressional reports, documents, hearings, debates, and
addresses
[A] Reports
[B] Documents
[C] Committee hearings
[D] Debates and floor proceedings
[E] Messages and addresses

§ 2:43 Treaties and international agreements
§ 2:44 Federal administrative rules and regulations-Code of Federal

Regulations
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§ 2:45 Agency documents; topical services
§ 2:46 Federal court rules
§ 2:47 United States Code Congressional and Administrative News
§ 2:48 Executive orders and presidential proclamations

F. MODEL CODES AND STANDARDS; UNIFORM LAWS

§ 2:49 Model codes and uniform laws
§ 2:50 American Bar Association codes, standards, and opinions
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A. CONSTITUTIONS
§ 2:1 General considerations; abbreviations

Use roman numerals to designate articles of both the United States
and California Constitutions. Use arabic numbers for sections, clauses, and
amendments. Do not use abbreviations outside of parentheses, but within
parentheses use abbreviation styles shown in sections 2:2 and 2:3. For capi-
talization rules, see section 4:10[A].

§ 2:2 United States Constitution and amendments

References to the United States Constitution should include the
descriptive words "federal," "United States," or similar designation, unless
the federal document is clearly understood from the context. Within paren-
theses, the abbreviation "U.S." is always before the abbreviation "Const."

The due process clause of the United States Constitution forbids
enforcement.

The Fourteenth Amendment to the United States Constitution ....
Article IV, sections 3 and 8 of the United States Constitution vest

jurisdiction in the federal government.
(U.S. Const., art. I, § 5, c1.3.)
(U.S. Const., art. VI.)
(U.S. Const., 6th Amend.)
(U.S. Const., 4th & 5th Amends.)

§ 2:3 California Constitution

References to the California Constitution may omit the descriptive
words "state" and "California" if no confusion will result, but within paren-
theses, the abbreviation "Cal." is always used before the abbreviation
"Const."

(Cal. Const., art. VI, § 10.)
(Cal. Const., arts. IV, V & VI.)
(Cal. Const., art. VI, § 1; id., art. III, § 1.)
(Cal. Const., art. XIII, § 28, subd. (f), par. (3).)
Article XXII, section 22 of the state Constitution provides that .
but article I, section 24 of the California Constitution provides .
as the Constitution provides (art. IV, § 21, subd. (b», ...
the Constitution's court unification provisions (art. VI, § 23, subds. (aHc»

require that ....
(Cal. Const., art. IX, § 9, subd. (b), 2d par.) ....

For citing proposed constitutional amendments, see section 2:27.
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§ 2:4 New, former, amended, or redesignated provisions

The text or a footnote should clearly signal that a citation is to a pro-
vision that was recently added, repealed, amended, or renumbered. Refer-
ences to the former 1849 California Constitution in its entirety should also
be signalled.

(Cal. Const., art. VI, § 10, former art. VI, § 5.)
(See former art. XXIV, § 4, now art. VII, § 4.)
(Cal. Const., art. I, § 31, added by initiative, Gen. Elec. (Nov. 5, 1996),

commonly known as Prop. 209.)
(Cal. Const. of 1849, art. IV, § 37.)
Prior to its amendment in 1974, former article VI, section 19 of the

California Constitution provided: ...
The double jeopardy clause first appeared in the California Constitution of

1849, article I, section 8, where the language tracked the federal
guaranty. The provision was moved essentially unchanged to article I,
section 13 of the California Constitution of 1879, and finally came to
rest in article I, section 15.

Browne, Report of the Debates in the Convention of California on the
Formation of the State Constitution (1850) (hereafter Browne) ...

(Browne, Rep. of Debates in Convention of Cal. on Formation of State
Const. (1850) pp. 225-231.)

2 Willis and Stockton, Debates and Proceedings, California Constitutional
Convention 1878-1879, pages 924-981 (hereafter Debates)

(2 Willis & Stockton Debates and Proceedings, Cal. Canst. Convention
1878-1879, pp. 1038-1039, 1478-1481.)

(Cal. Const. Revision Com., Proposed Revision (1966) p. 63.)
Former article I, section 18 read: "Neither slavery, nor involuntary servitude,

unless for the punishment of crime, shall ever be tolerated in this State."
and section 17, subdivision (a) of article XVI (former art. XIII, § 42) ....
former article XX, section 22 (now art. XV, § 1) ....
Article XIII C, section 21 requires majority voter approval.
Article VI, section 16,2 addresses judicial elections.
article II, section 10? provides ....
Pursuant to article I, section 16 of the California Constitution4

....

(See Cal. Const., art. XIII, § 1, as adopted Nov. 5, 1974l

1. Added by initiative measure adopted by the California voters in the November 5,1996,
General Election.

2. Amendment adopted June 2,1998.
3. New section adopted June 8,1976. The provisions of this section were transferred from article

IV, former section 24.
4. At the time this case was argued the appropriate constitutional provision was article I, section

7. Its number was changed by vote of the people on November 5,1974.
5. Former article XIII, section 1, was substantially consistent in the parts pertinent to this appeal.
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B. CALIFORNIA CODES, STATUTES, REGULATIONS,
ORDINANCES, AND CHARTERS

§ 2:5 General guidelines

The following sections provide general guidance on citation styles
for statutes, rules, regulations, and related materials most often relied on in
legal writing. For sources not specifically covered here, the information
provided should be inversely proportional to the availability of the source
(i.e., provide more information for obscure material). For capitalization
rules, see section 4:1O[Bj.

[A] Official version of codes

There is no designated official version of California's codes, but the
Legislative Counsel maintains all California codes on the Internet at
<http://www.leginfo.ca.gov>. Commercial versions of the California codes
(e.g., West's Annotated California Codes and Deering's California Codes)
have been enhanced with publishers' headings, enactment notes, and other
addenda that are not part of the actual enactments. The most authoritative
version of each enactment is that set forth in the Statutes and Amendments
to the Codes (see § 2:11).

For example, the heading "Libel, what is" appears in many pub-
lished versions of Civil Code section 45. That heading was added by pub-
lishers and is not part of the official text of the statute, nor is a note after the
section reading "Enacted 1872." The section numbers and subdivision des-
ignations are those of the statutes themselves, however, and may be
included in a quote.

[Bj Short forms for code citations

To avoid repetitive references to a single code or set of rules, the
code name may be omitted after the initial citation if a footnote or paren-
thetical reference explains that all un designated section references will be to
that code. Only one code designation, however, may be omitted in this
manner in each document (e.g., opinion or brief). When the code name has
been omitted, subsequent references simply refer to section numbers, but
watch for clarity if an undesignated code section is juxtaposed in the same
sentence or paragraph with citations designating different codes. In this
context, all code citations in the sentence or paragraph should be desig-
nated, notwithstanding a parenthetical or footnote to the contrary.
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Code of Civil Procedure section 6311 provides that a jury trial may be
waived by written consent filed with the clerk. Section 631 also provides,
however, that the court may aI/ow a jury trial even after a party has
waived a jury, (§ 631, subd. (d).)

1. All further statutory references are to the Code of Civil Procedure unless otherwise indicated.

Where the author does not employ a parenthetical or footnote to
omit a code designation throughout, the code designation may nonetheless
be omitted for subsequent references to the same section within a para-
graph, provided the first reference in the paragraph designates the code.
Omitting code designations in this manner is only suggested for facilitating
the flow of text and readability; thus code designations should generally not
be omitted for parenthetical citations. Within parentheses, a code designa-
tion is preferred, but id. may be used instead of the code designation
provided the designation was given earlier in the paragraph, there are no
intervening citations, and there is some change from the prior cite. When
there is no change and no intervening citations, ibid. may be used. (Note:
supra is never used with code cites.)

[C] Order of authority

The order of citations is not governed by rigid rules. Citation
sequence is arranged to best support the proposition stated, generally with
the most pertinent authority cited first. When quoting from a statute or rule,
always list it first. Constitutional and statutory citations generally are given
priority over case cites. When a constitutional provision or statute is cited
together with cases construing it, the statutory cite should precede the
cases. References to secondary authorities should follow citations of consti-
tutions, statutes, and cases.

When several equally relevant statutory authorities from the same
code are cited, cite them in numerical order. When citing out-of-state stat-
utes or rules, list them in alphabetical order by state.

§ 2:6 California code sections

Outside parentheses, use unabbreviated code names and spell out
"section" before the code section number. For subdivisions, insert a comma
after the code section number and spell out "subdivision." Commas are gen-
erally used following the subdivision designations within sentences. Use
the singular with "et seq."

Civil Code section 51
Civil Code sections 51 and 51.2
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Civil Code section 1000 et seq.
Civil Code sections 1006 et seq., and 1013 et seq.
Section 844 of the Penal Code
Section 1203.1 b of the Penal Code
Probate Code section 233, subdivision (b), provides ...
The Tahoe Regional Planning Compact, Government Code section 66801,

article VII, subdivision (a), requires ....
Elections Code, division 15, chapter 1 (§ 15000 et seq.)

Within parentheses, use code abbreviations followed by a comma
and the section symbol (§) before the code section number. For subdivi-
sions, insert another comma after the code section number and use the
abbreviation "subd." Use a double section symbol (§§) for citing more than
one section, but only one section symbol when using "et seq." (If a section
symbol is unavailable, use the abbreviations "sec." or "sees." as appropri-
ate.) Use a comma or ampersand (Sr) to separate multiple subdivisions of
the same code. Citations to multiple codes, or code cites combined with
other authority, in the same parenthetical are separated by semicolons.

(Bus. & Prof. Code, § 16700 et seq.)
(Code Civ. Proc., § 564, subd. (a).)
(Pen. Code, § 1203.1ab.)
(Civ. Code, §§ 1810.2-1812.12.)
(Pen. Code, §§ 118, 118a, 126.)
(Prob. Code, §§ 610 et seq., 670 et seq.)
(Evid. Code, § 700; see Pen. Code, § 1321.)
(Pen. Code, § 1016; Evid. Code, § 1300; Teiilebaum Furs, Inc. v. Dominion

Ins. Co. Ltd. (1962) 58 Cal.2d 601, 605--606 [25 Cal.Rptr. 559, 375
P.2d 439].)

Parenthetical statutory citations embedded within a sentence are not
punctuated with a period. If, however, the parenthetical citation stands
alone after the end of a full sentence, it is completed with a period.

Because defendant could not satisfy the second prong (Code Civ. Proc.,
§§ 391.1, 391.2), his motion was denied.

A "health care provider" includes clinics licensed pursuant to the Health
and Safety Code (Health & Saf. Code, § 1200) and individuals licensed
pursuant to the Business and Professions Code (Bus. & prof. Code,
§ 657, subd. (bj), (See also Bus. & Prof. Code, § 2060.)

§ 2:7 California code subdivisions and other enumerations

Outside parentheses, insert a comma after the code section number
and spell out "subdivision." There is no comma following the subdivision
designation unless the grammatical context requires it. For parenthetical
citations, insert a comma after the code section number and use the
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abbreviation "subd." Sometimes, repeated use of "subdivision" in text and
"subd." in connection with oft-repeated citations is unwieldy. For not more
than a few oft-repeated citations, a short-cite form omitting "subdivision" (or
"subd.") for each citation may be expressly adopted. For example: "Penal
Code section 243, subdivision (0 (hereafter Penal Code section 243(0)."

As a general rule, do not use additional terms to designate subparts
of subdivisions. To refer to multiple subparts of a single subdivision, use the
singular form, "subdivision": e.g., Probate Code section 1951, subdivision
(b)(l) and (3). Within parentheses, use a comma or ampersand (Sr) to sep-
arate multiple subdivisions ofthe same code (e.g., "Code Civ. Proc., § 437c,
subds. (a) &: (b)"; or "Code Civ. Proc., § 437c, subds. (a), (b)").

A potential for citational imprecision results from the various styles
used over the years in numbering or designating code sections and subdivi-
sions. Subdivisions are generally designated alphabetically by lowercase let-
ters in parentheses, but numerical designations are sometimes used, and
some designations may use words rather than figures for numbers. Like-
wise, the Legislature has not always used parentheses in designating subdi-
visions. And not all alphabetically or numerically designated enumerations
within sections are characterized as subdivisions. For example, enumera-
tions of material encompassing only a portion of the substantive content are
not subdivisions (see, e.g., Civ. Code, § 47, subd. (b)).

As a result, be exact in citing California code sections. Subdivisions
should be specified as such, and a statute's precise terminology, if any,
should be used to describe enumerations of material that are not subdivi-
sions. Within subdivisions, likewise track a statute's precise terminology
for enumerations of material. If a section or subdivision has several unnum-
bered or unlettered paragraphs, specific paragraphs should be referenced
(e.g., second paragraph outside parentheses; 2d par. within parentheses).

Code of Civil Procedure section 526, which has subdivisions (a) and
(b), is followed by separate sections designated as 526a and 526b. If a cita-
tion reads "section 526(a)," precisely what is the author citing?

Welfare and Institutions Code section 707 has various enumera-
tions, several described as "criteria," as portions of different subdivisions.
(Cite these criteria as, e.g., Welf, &: Inst. Code, § 707, subd. (e), criteria (A)
&: (C).) Similarly, Penal Code section 190.3 has no subdivisions, but a por-
tion of the section consists of alphabetically designated "factors" that must
be described as such (e.g., Pen. Code, § 190.3, factor (g).)

Additional examples:
Civil Code section 1782, subdivision (a)(1).
and subdivision (b)(2) of section 2019 of the Code of Civil Procedure ....
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Penal Code section 1170.12, subdivisions (b)(1 )(A) and (8), and (c)(2)(A)(i)
(Civ. Code, § 48.9, subds. (c)(1) & (d).)
(Civ. Code, § 48.9, subd. (c)(1), (2).)
(Civ. Code, §48a, subd. 4(a), (c).)
(Code Civ. Proc., § 262.8, subd. (b).)
(Gov. Code, § 66801, art. V, subd. (bl.)
(Pen. Code, § 261, subd. (a)(1), (2) & (4).)
(Code Civ. Proc., § 437c, subds. (a)-(c).)
(Pen. Code, § 243, subd. (f)(1 )-(6).)
(Pen. Code, § 1203.1c, subd. (c).)
Civil Code section 48a, subdivision 2, states: ...
under section 437c, subdivisions (/) and (0), of the Code of Civil

Procedure ....
(Civ. Code, §§ 45a, 46, subds. 1, 2 & 4.)
(Code Civ. Proc., § 26, subd. Two.)
(Code Civ. Proc., § 337, subd. 3.)
(Code Civ. Proc., § 340, subd. (1).)
(Code Civ. Proc., § 2025, subds. (I), (n) & (0).)
(Pen. Code, § 26, par. One.)
(Pen. Code, § 190.3, factors (a), (b) & (d).)
(Welf. & Inst. Code, § 707, subd. (e), criteria (A) & (C).)
(Pen. Code, § 1389, art. III, subd. (a).)
Section 596 of the Penal Code, second paragraph, provides ....
This section does not apply to control of predatory animals. (Pen. Code,

§ 596, 2d par.)
in former section 526, second subdivision 4 of the Code of Civil

Procedure ....
(Former Code Civ. Proc., § 526, 2d subd. 4.)

§ 2:8 Code abbreviations

These are the abbreviations for California codes:

Business and Professions Code
California Code of Regulations

(see § 2:16)
California Uniform Commercial Code*
Civil Code
Code of Civil Procedure
Corporations Code
Education Code

Bus. &: Prof. Code
Cal. Code Regs.

Cal. U. Com. Code
Civ. Code
Code Civ. Proc.
Corp. Code
Ed. Code

* Section 1101 of California's Uniform Commercial Code states that the code may be cited
as the Uniform Commercial Code, but clarity requires adding "California" in citations to
California's version to distinguish it from the national Uniform Commercial Code. (See
Bank of America v. LaHana (1998) 19 Cal.4th 203, 206, fn. 1.)
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Elections Code
Evidence Code
Family Code
Financial Code
Fish and Game Code
Food and Agricultural Code
Government Code
Harbors and Navigation Code
Health and Safety Code
Insurance Code
Labor Code
Military and Veterans Code
Penal Code
Probate Code
Public Contract Code
Public Resources Code
Public Utilities Code
Revenue and Taxation Code
Streets and Highways Code
Unemployment Insurance Code
Uniform Commercial Code

Elec. Code
Evid. Code
Fam. Code
Fin. Code
Fish & G. Code
Food &: Agr. Code
Gov. Code
Harb. &: Nav. Code
Health &: Saf. Code
Ins. Code
Lab. Code
Mil. &: Vet. Code
Pen. Code
Prob. Code
Pub. Contract Code
Pub. Resources Code
Pub. Util. Code
Rev. &: Tax. Code
Sts. &: Hy. Code
Unemp. Ins. Code
Cal. U. Com. Code

or U. Com. Code
Veh. Code
Wat. Code
Welf. &: Inst. Code

Vehicle Code
Water Code
Welfare and Institutions Code

Abbreviations frequently used in the parenthetical citation of the
codes include:

and following. et seq. pages pp.
article art. paragraph par.
articles arts. paragraphs pars.
chapter. ch. part. pt.
chapters. chs. parts pts.
clause. cl. section §
clauses cls. sections. §§
division. div. subdivision . subd.
divisions divs. subdivisions subds.
following. rsn. title . tit.
page. p. titles. tits.
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For capitalization rules pertaining to code citations, see section
4:10[D].

§ 2:9 Annotated codes

To cite to publisher-added materials from annotated codes, describe
the material, note the volume number (if any), the publisher and code, year
of the volume's publication (or supplement), provision to which the mate-
rial refers, and page. West's code volumes are numbered; Deering's are not.
Subsequent citations to publisher-added material are treated in the same
manner as citations to other books (see § 3:1).

(See Historical and Statutory Notes, 26B West's Ann. Ed. Code (1994 ed.)
fall. § 24600, p. 536.)

(Cal. Law Revision Com. com., 32 West's Ann. Gov. Code (1995 ed.) fall.
§ 845, p. 452.)

(Sen. Com. on Judiciary, com. on Assem. Bill No. 3212 (1965 Reg. Sess.)
reprinted at 29B pt. 4 West's Ann. Evid. Code (1995 ed.) fall. § 1200,
pp.3-4.)

(Cal. Law Revision Com. com., 53 West's Ann. Prob. Code (1997 supp.)
fall. § 6454, p. 181.)

(Legis. Com. com., Deering's Ann. Code Civ. Proc., § 1710.45 (1998 supp.)
p.147.)

(See cases collected in Deering's Ann. Code Civ. Proc. (1981 ed.) fall. §
1263.320 under heading Comparable Sales, pp. 281-283.)

The Legislature's intent is evident from an examination of the selected
language. (See Legis. Com. com., Deering's Ann. Corp. Code (1977 ed.)
fall. § 110, p. 24.)

The official code comment on section 9207, prepared by the American Law
Institute and National Conference of Commissioners on Uniform State
Laws, is in agreement. (See Official Comments on U. Com. Code,
Deering's Ann. Cal. U. Com. Code (1986 ed.) fall. § 9207, p. 448.)

(Cal. Law Revision Com. com., reprinted at 29B pt. 1 West's Ann. Evid.
Code, supra, fall. § 210 at p. 23.)

(Code commrs., note fall., Ann. Pen. Code, § 484 (1st ed. 1872, Haymond
& Burch, commrs. annotators) pp. 188-190.)

(See Code commrs. note fall. 1 Ann. Civ. Code, §26 (1st ed. 1872, Haymond
& Burch, Commrs.-annotators) p. 3 (hereafter Haymond & Burch).

§ 2:10 Recent enactments; advance legislative services

When the effect of recent enactments or amendments is relevant,
include citational information for such changes. Refer to the session year,
chapter, and section numbers enacting the change. A complete citation to
the Statutes and Amendments to the Codes (i.e., with a page number) will
generally not be possible for several years after enactment due to the lag in
issuing this publication (see § 2:11).
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Civil Code section 1366.3 (added by Stats. 1996, ch. 1101, § 3) provides in
pertinent part: ...

Penal Code section 190.6, as amended by Statutes 1996, chapter 1086,
section 1, provides: ...

(Prob. Code, § 1460, as amended by Stats. 1996, ch. 863, § 5.)
(Code Civ. Proc., § 403, added by Stats. 1996, ch. 713, § 1.)
(Gov. Code, § 8686, subd. (b), as amended by Stats. 1997, 1st Ex. Sess.,

ch.4X.)

In addition to providing a citation to the session year, chapter, and
section number, a parallel citation to an advance legislative service (e.g.,
Deering's California Advance Legislative Service or West Group's California
Legislative Service) may be of temporary assistance. In citing to an advance
legislative service, include the pamphlet number, publisher and title, and
page of the pamphlet on which the enactment is located. (The advance leg-
islative services are not designed or intended to be permanent publications;
thus the citations are customarily deleted from the bound volumes of the
Official Reports.)

(Pen. Code, § 502.8, as amended by Stats. 1997, ch. 554, § 1, No.5
Deering's Adv. Legis. Service, p. 2781.)

(Health & Saf. Code, § 25208.16, as amended by Stats. 1997, ch. 330, § 1,
NO.6 West's Cal. Legis. Service, p. 1946.)

§ 2:11 Statutes and Amendments to the Codes; session laws

The session laws or chaptered laws enacted in each legislative session
are published in the permanent bound volumes known as the Statutes and
Amendments to the Codes. The California Legislature convenes in regular
two-year sessions on the first Monday in December of each even-numbered
year and adjourns on November 30 of the following even-numbered year (for
example, the 1997-1998 Regular Session ran from December 2, 1996,
through November 30,1998). The Governor may also at various times cause
the Legislature to assemble in an extraordinary session (e.g., to enact various
flood relief measures). (Cal. Const., art. IV, § 3.)

When a bill is enacted, it is assigned a chapter number by the Secre-
tary of State. (Gov. Code, § 9510.) Although a regular legislative session
spans two years, each year's enacted bills are separately numbered. Thus,
for example, the Statutes of 1999 are the bills enacted from December 1998
until December 31, 1999; the Statutes of 2000 are the bills enacted after
December 31,1999, until the end of the session. (Gov. Code, § 9510.5.)

The effective date of a statute is sometimes specified in the bill itself.
Measures with an urgency designation are usually effective immediately
upon enactment. Otherwise, statutes become effective as provided in
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Government Code section 9600 (generally on the January 1 that follows 90
days after enactment).

Unlike codes, which arrange statutes by subject matter, the Statutes
and Amendments to the Codes arrange the statutes in chronological order.
Laws enacted in extraordinary session are usually published in the following
year's Statutes. Citations to Statutes are treated in the same manner as cita-
tions to code sections (see § 2:5). Page.numbers for the Statutes and Amend-
ments to the Codes are not available for several years after each session. If
page numbers are unavailable, a reference only to the chapter suffices.

(Stats. 1949, ch. 456, § 1, p. 799.)
(Stats. 1996, ch. 162, § 3.20(a).)
(Stats. 1957, 1st Ex. Sess.1956, ch. 10, § 1, p. 298.)
Section 1042 was enacted by Statutes 1919, chapter 178, section 7, pages

267-268.

§ 2:12 Uncodified initiative acts

The texts of all initiative measures adopted by the electorate within
the previous year must eventually be published at the beginning of the Stat-
utes and Amendments to the Codes volumes for that year. (See Gov. Code,
§ 9766, subds. (d), (e).') To cite an uncodified original initiative act, give the
Statutes reference and year, the page number, and the initiative section, if
any. For example, section 2 of the Usury Law, as first enacted, is cited as
(Stars. 1919, p. lxxxiii, § 2). There have been periods, however, when this
has not been the case. In that case, cite to one of the annotated codes that
include initiative measures.

In citing initiative measures in the annotated codes, do not include
publishers' unofficial section numbers. To illustrate: the Chiropractic Act,
as amended, is published in West's Annotated Business and Professions
Code volumes as "sections 1000-1 to 1000-19." But that is merely the pub-
lisher's classification as a finding aid; the act has never formally been made
part of the Business and Professions Code and should not be cited as such.
Instead, give the name of the act and the provision number, then add a cita-
tion in the style of a cite to publisher-added material. (See § 2:9.)

Section 10, subdivision (b) of the Chiropractic Act lists causes for suspension
of a practitioner's license. (3A West's Ann. Bus. & Prof. Code (1990 ed.)
p. 225.) or (Deering's Ann. Bus. & Prof. Code (1998 supp.) appen. I, foil.
§ 25761, p. 91.)

Defendant argues that under the Usury Law, section 3, he is not so restricted.
(Deering's Ann. Uncod. Measures 1919-1 (1973 ed.) p. 78.) or (10 West's
Ann. Civ. Code (1985 ed.) fall. § 1916.12, p. 178.)
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Similarly, cite a legislative amendment to an uncodified initiative
measure by naming the act and the provision, followed by a cite to an anno-
tated code. Because uncodified initiative measures are sometimes difficult
to locate and identify, an explanatory footnote is often useful; see, for exam-
ple, Cartwright v. Board of Chiropractic Examiners (1976) 16 Ca1.3d 762,
764, fn. 1 [129 Cal.Rptr. 462]:

Following disciplinary proceedings under section 10 of the Chiropractic
Act.' ...

1. The Chiropractic Act is an initiative measure appearing in West's Annotated Business and
Professions Code following section 1000 and in the appendix to Deering's Business and
Professions Code.

If the uncodified act is very recent, cite to the ballot pamphlet or to
an advance legislative service. See section 2:10 for advance legislative ser-
vices; section 2:34 for ballot pamphlets.

§ 2:13 Uncodified statutes

Some statutes have never been codified. A number of these statutes
have been collected and appear in such works as Deering's Water-
Uncodified Acts and Deering's Uncodified Initiative Measures and Statutes,
and have been assigned chapter numbers or other sequential designations
by publishers. The appropriate citation style includes a reference to both
the session laws and the independent collection.

(Stats. 1992, ch. 776, § 1, p. 3727, West's Ann. Wat.-Appen. (1995 ed.)
ch. 134, p. 938.) or

(Stats. 1992, ch. 776, § 1, p. 3727, Deering's Ann. Wat.-Uncod. Acts
(1997 supp.) Act 6915, p. 275.)

§ 2:14 Repeals, reenactments, and amendments

Use "former" when citing a statute that has been repealed. Similarly,
note "former" if there has been an intervening substantive change in the
statute. If, following amendment, the subdivisions within a section have
been redesignated, the prior version should be referred to as "section 246,
former subdivision (c)(l)," or "section 12, former subdivision 2, now sub-
division (b)." The "former" signal is given each time the provision is cited,
unless the author, by footnote or parenthetical, declares in some way that all
references are either to an earlier version or to the present identical
but renumbered version. When dealing with repeals, or repeals and
reenactments, it is helpful to track the language and history of former ver-
sions by including citations to the Statutes and Amendments to the Codes
with the inception cite.
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That sentence was added to former Government Code section 31461 in
1993 (Stats. 1993, ch. 396, § 3, p. 2238) in a subdivision that was
repealed by the 1995 amendment (Stats. 1995, ch. 558, § 1).

Former Code of Civil Procedure section 1032, enacted in 1933, was
repealed in 1986 and replaced by a new Code of Civil Procedure section
1032 addressing the same subject matter. (Stats. 1986, ch. 377, §§ 5-6,
pp.1578-1579.)

Former Civil Code section 34.5, as amended (Stats. 1987, ch. 1237, § 2, p.
4396, repealed by Stats. 1993, ch. 219, § 2, p. 1578) read in full: ...

(Former Civ. Code, § 2975, added by Stats. 1959, ch. 528, § 2, p. 2496
and repealed by Stats. 1963, ch. 819, § 2, p. 1997, eft. Jan. 1,1965.)

Former Civil Code section 4700, subdivision (a), was repealed and
reenacted as section 4009 of the Family Code without substantive
change. (Stats. 1992, ch. 162, § 3, p. 464 [repealing Civ. Code
provision]; Stats. 1992, ch. 162, § 10, p. 582 [enacting Fam. Code
§4009].)

The dismissal statutes were repealed and reenacted as Code of Civil
Procedure section 583.110 et seq. in 1984 without substantive change.
(Stats. 1984, ch. 1705, § 4, p. 6176 [repealed]; Stats. 1984, ch. 1705,
§ 5, pp. 6176-6181 [reenacted].)

In 1970, Insurance Code section 11580.1, former subdivision (d) was
repealed (Stats. 1970, ch. 300, § 3, p. 573), but similar language was
added to section 11580.1 as subdivision (b)(4) the same year (Stats.
1970, ch. 300, § 4, p. 573).

§ 2:15 Statutory titles and headings

[A] Titles

A comprehensive legislative scheme encompassing several consecu-
tive sections of a particular code may be cited by its popular title, with a sec-
tion reference to the code:

The Cartwright Act, contained in division 7 of the Business and Professions
Code (§ 16700 et seq.), limits ... The Unruh Civil Rights Act (Civ. Code,
§ 51 et seq.).

The Davis-Stirling Common Interest Development Act (Civ. Code, § 1350
et seq.) addresses ...

and the Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.) applies
to ....

in the Enforcement of Judgments Law (Code Civ. Proc., § 680.010 et
seq.) ....

in the Agricultural Labor Relations Act of 1975 (Lab. Code, div. 2, pt. 3.5,
ch. 1, § 1140etseq.).

If the legislative scheme involves several codes or numerous
nonconsecutive sections from a single code, cite the title of the act and the
relevant year and chapter for the statute or statutes.
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The Determinate Sentencing Act (Stats. 1976, ch. 1139, p. 5061) as
amended (Stats. 1977, ch. 165, p. 639) requires ....

For additional examples of popular titles of statutes, see section 4:1 O[B].

[B] Headings

Legislative enactments often contain headings introducing code sec-
tions, articles, chapters, and divisions. Exercise caution in relying on these
headings as some expression of legislative intent. Some enactments specify
that the headings are to be disregarded (e.g., Prob. Code, § 4), and some
headings are added by a publisher, not by the Legislature (see § 2:5[A)). A
publisher's headings are not an indication of legislative intent.

§ 2:16 Regulatory material

[A] California Code of Regulations; Office of Administrative Law

The California Code of Regulations is the official compilation of all
state agency regulations. It includes material covered by the Administrative
Procedure Act (Gov. Code, § 11340 et seq.), including agency guidelines,
bulletins, manuals, instructions, orders, standards, and rules. Currently, the
code contains 27 titles. Twenty-six of the titles (titles 1-23 and 25-27) are
published in looseleaf binders. Those titles are also available on the Internet
through the Office of Administrative Law at <http://ccr.oal.ca.gov>, on
CD-ROM, through online legal research services (e.g., Westlaw and
Lexis), and on microfiche. Title 24 (Building Standards) is published sep-
arately. Information on its availability can be obtained through the Build-
ing Standards Commission at <http://www.bsc.ca.gov>. The California
Code of Regulations was called the California Administrative Code until
January 1, 1988.

Cite a regulation by its title number and section number. For new or
recently amended regulations, it is advisable to provide the register year,
register issue number, and date relating to that action. New regulations are
published in weekly updates in the California Regulatory Code Supple-
ment. Each week's update is identified by register year and issue number.
Citations to regulations are treated in the same manner as citations to codes
(see § 2:5).

(Cal. Code Regs., tit. 14, § 925.4.)
(Cal. Code Regs., tit. 22, § 100170, subd. (a)(6).)
Industrial Welfare Commission wage order No. 4-89 regulates employee

overtime. (Cal. Code Regs., tit. 8, § 11040, subd. 3(A)(1), (2).)
under California Code of Regulations, title 14, section 925.4, ...
emergency regulations affecting steelhead fishing (Cal. Code Regs., tit. 14,

§§ 7.00, 7.50, Register 98, No.7 (Feb. 6, 1998) pp. 14-24.8) ....
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the fee schedule for the Bureau of Private Postsecondary and Vocational
Education (Cal. Code Regs., tit. 5, § 74015, Register 98, NO.2 (Jan. 9,
1998) p. 402.21).

The Guidelines for the Implementation of the California Environmental
Quality Act (Cal. Code Regs., tit. 14, § 15000 et seq.; hereafter
Guidelines) ....

[B] Other regulatory material

Notices of proposed regulatory changes and summaries of new regu-
lations promulgated by California state agencies are published by the Office
of Administrative Law in the California Regulatory Notice Register (known
familiarly as the notice register or Z register). The notice register contains
notices and summaries, not text of regulations. Citations should give the
notice register year and issue number, and the page on which the item is
located.

(Cal. Reg. Notice Register 98, No. 24-Z, p. 1595.)

Regulatory material not subject to inclusion in the California Code
of Regulations (e.g., advice letters or case-specific interpretations) is dis-
seminated by the issuing agency, often via the agency's Web site. A citation
to such material should include the issuing agency, item, date, and page.

(Cal. Dept. of Justice, Div. of Law Enforcement, Information Bull. No.
92-22-BCID, July 29, 1992.)

(Consumer Product Safety Com., Off. of Gen. Counsel, Advisory Opn.
No. 312 (Mar. 6, 1991) p. 3.)

[C] Topical services

For areas of the law subject to close government regulation, various
topical services provide compilations of administrative and regulatory
material (e.g., regulations, rules, notices, orders, letters, reports, memo-
randa, and administrative adjudications). Citations to these topical ser-
vices, when available, are helpful. Include as much of the following
information as is practical in the sequence suggested: (1) A description of
the item cited; (2) in parentheses, the date of adoption, filing, or issuance, if
applicable; (3) volume, if applicable; (4) publication title; (5) a parentheti-
cal identifying the publisher; and, (6) paragraph, section, or page designa-
tions. (The term "transfer binder" in some publications is used to designate
the volume that holds materials pending hardcover binding.) Subsequent
citations can use supra in place of the date.

(Cal. Franchise Tax Bd., Notice No. 97-4 (June 2, 1997) Cal. Tax Reports
(CCH) ~ 402-923.)
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(Cal. Franchise Tax Bd., Legal Ruling No. 402 (Jan. 27, 1977) [1971-1978
Transfer Binder] Cal. Tax Reports (CCH) ~ 89-526, pp. 8624-8625.)

California Department of Health Care Services, All County Welfare
Directors Letter No. 89-54 (July 24,1989) [1988-1991 Transfer Binder]
Medi-Cal Guide (CCH) paragraph 7108, pages 2915-2916 ...

(Legal Ruling No. 348, Cal. Tax Reports (CCH) ~ 204-903, supra, at
p.14,417.)

(Opn. Letter No. 1575, supra, Lab. L. Reports (CCH) ~ 31,440 at
p.43,760.)

The following are examples for citing administrative adjudications
(see also ch. 1):

Appeal of Union Carbide Corporation (Apr. 5, 1984) Cal. Tax Reports
(CCH) paragraph 400-813, page 23,211 ...

(Appeal of Hagen (Apr. 9,1986) 4 SBE587, Cal. Tax Reports (CCH) ~
401-312.)

(Appeal of DPF, Inc. (Oct. 28,1980) [1978-1981 Transfer Binder] Cal. Tax
Reports (CCH) ~ 206-430, p. 14,965-36.)

Furnish v. Merlo, supra, 128 Lab. Cas. (CCH) ~ 57 at page 755 ...

Topical services may also include pertinent judicial opimons
reviewing administrative adjudications and other regulatory action. A cita-
tion to a topical service may be included when these judicial opinions are
cited. For California Court of Appeal opinions, however, be sure the opin-
ion is citable under rule 977, California Rules of Court. For citing judicial
opinions generally, including those in topical services, see chapter 1; for cit-
ing analytical material in topical services, see chapter 3.

§ 2:17 Local ordinances, codes, and charters

Identify the ordinance, code, or chapter, then the section or ordi-
nance number. Use the exact designations (numbers, letters, symbols) of
the local enactments. Within parentheses, use the abbreviations in section
2:8, above. Always abbreviate "number" (No.). When the enactment cited is
not in force at the time of citation, specify the pertinent dates. The words
"charter," "ordinance," "resolution," and the like are capitalized only when
used with the name of the political subdivision or entity or when there is a
short cite. These citations are treated in the same manner as citations to
codes and regulations (see §§ 2:5, 2:16[A]). Supra is not used with subse-
quent citations.

[A] Ordinances

San Jose Ordinance No. 24680 added section 17.10.600 to the San Jose
Municipal Code.

City of Escondido Ordinance No. 91-3, section 65
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Section 17.12.010.1 of the Roseville Sign Ordinance specifically prohibits: ...
In resolution No. 94-73, the Albany City Council submitted the issue to the

voters.
(L.A. Res. No. 1234.)
(Santa Ana Ord. No. NS-2160, adding art. VIII, § 10-400 et seq. to Santa

Ana Mun. Code.)

[B] Codes

Los Angeles County Code section 22.08.160 P ...
Los Angeles Municipal Code former section 91.0303(a)5 was found

unconstitutional as applied.
Subdivisions (a)(2) and (c) of section 178 of the San Francisco Planning Code

require ....
Santa Monica Municipal Code parts 9.04.06.030 and 9.04.04.100 address

zoning.
(Nevada County Land Use and Development Code, art. 29, § L-II 29.2.)
(S.F. Planning Code, § 178, subds. (a)(2) & (c).)
(Santa Monica Mun. Code, pt. 9.12.010.)
(Lafayette Mun. Code, § 8-608, subd. (9).)
(Sac. County Code, ch. 9.87, § 9.89.020.)

[C] Charters

San Diego City Charter, article IX, section 143 ...
Santa Monica City Arts Commission Charter (hereafter Charter) ....

Charter section II states ....
Section 5.101 of the Charter of the City and County of San Francisco

(hereafter Charter section 5.101) ...
(Sac. County Charter, § 71-F(h).)
(S.F. Charter, §§ 8.102, 8.103.)

C. CALIFORNIA STATE AND LOCAL COURT RULES;
STATE BAR RULES

§ 2:18 California Rules of Court

Give the title of the rules, followed by a comma, the word "rule," and
the number. Do not use the designation "subdivision" (or "subd." in paren-
theses) when citing to California Rules of Court, State Bar rules and stan-
dards, appellate court local rules, trial court local rules, or Judicial Council
sources. Citations to West's or Deering's Annotated Rules of Court, includ-
ing State Bar rules, follow the style for citations to annotated codes (see §
2:9). An authoritative version of the Rules of Court, including recent
amendments, is available on the Internet through the California Judicial
Council at <http://www.courtinfo.ca.gov/judicialcouncilJ>.

California Rules of Court, rule 224.
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under California Rules of Court, rule 421 (a)(1), (b)(2) ....
California Rules of Court, rules 4 and 5.
according to the Advisory Committee comment, California Rules of Court,

rule 28(e)(2) ....
(Cal. Rules of Court, rule 976.)
(Cal. Rules of Court, rules 106, 107(b), 976(c).)
(Cal. Rules of Court, rule 416(a), (b) & (di.)
(Cal. Rules of Court, rule 423(a)(2), (3) & (b)(5), (6).)
(Advisory Com. com., 23 pt. 2 West's Ann. Codes, Rules (1996 ed.) foil. rule

435, p. 66.)
(Advisory Com. com, Deering's Ann. Codes, Rules (1988 ed.) foil. rule 435,

p.168.)

For capitalization of rules material, see section 4:10[C].

§ 2:19 Local appellate court rules, policies, and practices

Give the court of origin (including the division, if applicable), the
name of the provisions cited, and the specific provision being cited. Include
the provision's descriptive heading if the author's context for the cite does
not make that redundant. Appellate court rules and related material are
available from various commercial sources and also on the Internet at the
judicial branch's Web site at <http://www.courtinfo.ca.gov.>

(Cal. Supreme Ct., Internal Operating Practices and Proc., VII A,
Submission.)

(Cal. Supreme Ct., Policies Regarding Cases Arising from Judgments of
. Death, policy 2-6.)

(Ct. App., First Dist., Local Rules of Ct., rule 2(a), Docketing statements.)
(For requirements for augmentation of record on appeal, see Ct. App., First

Dist., Internal Operating Practices and Proc., III A, Procedures for
processing cases, Appeals, § 25(c).)

(Ct. App., First Dist., Policy Statement A, Assignment of writ petitions.)
(Ct. App., Second Dist., Local Rules, rule 2(a), Augmentation of record.)
(Ct. App., Second Dist., Div. Four, Internal Practices, IV, Oral argument.)
(Ct. App., Third Dist., Internal Practices, VI, Regular appeals; Oral

argument.)
(Ct. App., Third Dist., Internal Practices, appen. A-2, Augmentation of

record.)
(Ct. App., Fourth Dist., Local Rules, rule 1, Service of writ petitions.)
(Ct. App., Fourth Dist., Div. One, Internal Practices and Proc., VI A,

Screening and Processing of Cases.)
(Ct. App., Fifth Dist., Internal Practices, III C, Writs.)
(Ct. App., Sixth Dist., Internal Practices, II F, Settlement.)

§ 2:20 Local trial court rules

Local court rules are available from commercial sources and also
directly from many courts via the Internet. The judicial branch's Web site at
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-chttp.z/www.courtinfo.ca.gov» provides links to Web sites for local courts,
including rules. In citing local court rules, give the court of origin, the name
of the provisions cited (rules of court, internal practices, standards, etc.),
and the particular provision and number.

The Superior Court of Alameda County, Local Rules, rule 5.1 so provides.
(Super. Ct. Alameda County, Local Rules, rule 5.1.)
(Super. Ct. Contra Costa County, Stds. of Prof. Courtesy, std. IV.)
(Super. Ct. L.A. County, Local Rules, rule 10.16.)
(Super. Ct. L.A. County, Local Rules, rule 13.1.)
(Super. Ct. Kern County, Rules for Admin. Civil Litigation, rule 10.)
(Super. Ct. Alameda County, Local Rules, rule 13.1, Briefs.)
(Super. Ct. LA County, Local Rules, rule 11.0 (c), Writ jurisdiction.)

§ 2:21 Standards of Judicial Administration, Code of Judicial Conduct,
and Commission on Judicial Performance policies and rules

Judicial responsibilities and conduct are defined by the Standards of
Judicial Administration Recommended by the Judicial Council and the Cal-
ifornia Code of Judicial Ethics, which are divisions I and II, respectively of
the Appendix to California Rules of Court. Judicial conduct is also regu-
lated by the Policy Declarations of the Commission on judicial Performance
and the Rules of the Commission on Judicial Performance. For citation pur-
poses, give the name of the provisions and the provision number.

(Cal. Stds. Jud. Admin., § 8.5.)
(Cal. Code Jud. Ethics, canon 5A(3).)
canon 3B(7)(a) of the California Code of Judicial Ethics, as

amended, ...
Section 9, California Standards of Judicial Administration, addresses

continuances.
Rules of the Commission on Judicial Performance, rule 126 ...
rule 126 of the Rules of the Commission on Judicial Performance ...
(Rules of Com. on Jud. Performance, rule 126.)
Policy Declarations of the Commission on Judicial Performance,

policy 1.1 '"
(Policy Declarations of Com. on Jud. Performance, policy 1.1.)

§ 2:22 Judicial Council reports and comments

The Judicial Council is charged with recommending procedures and
adopting rules for improving the administration of justice and the courts.
(Cal. Const., art. VI, § 6.) Many reports and recommendations, including
those by committees and advisory committees, are available on the Internet
through the California Judicial Council at <http://www.courtinfo.ca.gov/
judicialcouncil/» .
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(Judicial Council of Cal., Ann. Rep. (1994) p. xiii [total number of
authorized judicial positions as of June 30, 1993].)

(Judicial Council of Cal., Rep. on Sen. Bill No. 1668 and Assem. Bill No.
3139 (1985-1986 Reg. Sess.) Mar. 21, 1986, p. 2.)

(Judicial Council of Cal., Advisory Com. Rep., Achieving Equal Justice for
Women and Men in the California Courts (1996) p. 318.)

(Jud. Council of Cal., Admin. Off. of cts., Rep. on Court Statistics (1997)
Fiscal Year 1995-1996 Data and Statewide Trends for California
Appellate and Trial Courts, p. 21.)

(Judicial Council of Cal., com., reprinted at 14 West's Ann. Code Civ. Proc.
(1973 ed.) foil. § 415.50, p. 561.)

(Judicial Council of Cal., com., reprinted at Deering's Ann. Code Civ. Proc.
(1991 ed.) foil. § 415.50, p. 676.)

(See Rules on Appeal, adopted by Judicial Council of Cal. Mar. 30,1943,
eff. July 1, 1943, printed at 22 Cal.2d 1,28.)

(Judicial Council Forms, form AB-11 0.)

§ 2:23 State Bar rules and standards

The rules and procedures of the State Bar of California are often
included in commercial compilations of rules (e.g., annual desktop editions
of California rules by various publishers). Provide the name of the provi-
sions and the provision number. If the author's context does not indicate
the source of the rule (i.e., the State Bar), then the cite should include an
appropriate reference.

(Rules and Regs. of State Bar, art. I, § 2.)
(Rules Regulating Admission to Practice Law, rules II, § 1 & X, § 6.)
(Rules Prof. Conduct, rule 1-1 00(D)(2).)
(Rules Proc. of State Bar, rule 51 (c)(4).)
(Rules Proc. of State Bar, tit. IV, Stds. for Atty. Sanctions for Prof.

Misconduct, std. 1.7.)
(State Bar Ct. Rules of Prac., rule 1110(a).)
(State Bar Stds. Certif. Crim. L., § 5.1.4.) [Also, Certif. Fam. L.; Certif. Tax

L.; Certif. Workers' Compo L.; Certif. Immig. and Nat. L.; Certif. Estate
Planning, Trust and Prob. L.]

article I, section 2 of the Rules and Regulations of the State Bar.
the State Bar Rules Regulating Admission to Practice Law, rule 5, section 4

provides ....
Rule 3-110(A) of the Rules of Professional Conduct ...
Rule 7-106(A) of the State Bar Rules of Professional Conduct ...
rule 201 (a) of the Rules of Procedure of the State Bar ...
Rules of Procedure of the State Bar, title IV, Standards for Attorney

Sanctions for Professional Misconduct, standard 1.2(b)(iii) (all further
references to standards are to this source) .... As stated in standard
1.2(b)(ii), ... (See std. 1.2(b)(iv).)

rule 111 O(a) of the State Bar Court Rules of Practice sets forth ....
Section 3.1.1 of the State Bar Standards for Certification in Criminal Law ...
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D. CALIFORNIA LEGISLATIVE HISTORY AND
GOVERNMENTAL MATERIALS

§ 2:24 General guidelines

In recent years legislative and governmental materials have become
more readily accessible for interpreting statutory provisions. For a descrip-
tion of these sources, see Henke's California Law Guide (3d ed. 1995) chap-
ters 4, Legislative Intent, and 11, Law Libraries and Legal Databases, and
also appendix A, PublishersNendors of California Legal Information. Also,
Web sites for some law school libraries provide guides on conducting a leg-
islative history search, with descriptions of legislative source material. In
addition, some opinions have mentioned the Legislative Intent Service,
which is a commercial service providing legislative history documents and
analyses in a report format for particular enactments.

While citation style is fairly standardized for frequently cited materi-
als (see §§ 2:25-2:29), formulaic styles cannot, as a practical matter, be pro-
vided for the diversity of items now readily available. As to items for which a
specific style and example is not given, provide as much of the following
information as possible in the order listed:

1. Name of the item's author or the issuing entity (not to be con-
fused with a bill's author, who is not usually included in legislative history
citations);

2. Name or description of the document;
3. Legislative bill to which the document applies;
4. Legislative session;
5. Date of the document or action taken;
6. Volume and name of the publication in which the document is

contained; and
7. Section number or page number where the document can be

found.

§ 2:25 Bills and subsequent legislative action

[A] Senate and Assembly bills

Each two-year legislative session convenes on the first Monday in
December of even-numbered years and adjourns on November 30 of the fol-
lowing even-numbered year. Bills introduced into the Legislature have a life
until the session ends and are numbered consecutively for the two-year
period. Designate the house of introduction, number assigned, legislative
session, and any section number. (See also § 2:11.)

(Sen. Bill No. 123 (1993-1994 Reg. Sess.) § 1.)
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(Assem. Bill No. 123 (1995-1996 Reg. Sess.)§ 1.)
(Assem. Bill No. 971 (1993-1994 Reg. Sess.)as introduced Mar. 3,1993.)
(Sen. Bill No. 11X (1997-19981st Ex. Sess.).)

[B] Subsequent legislative action on bills

References to legislative action following a bill's introduction should
specify (in addition to house of introduction, number, and legislative session)
the acting entity, the action taken, and the date of action. The examples below
include two cites with cross-references to the house's final history for that
session.

It is noteworthy that Senate Bill No. 18 (1991-1992 Reg. Sess.)was
amended by the Assembly on May 25,1992.

(Assem. Amend. to Sen. Bill No. 18 (1991-1992 Reg. Sess.)May 25,1992.)
(Sen. Amend. to Assem. Bill No.1 (1995-1996 Reg. Sess.)June 12, 1995.)
(Conf. Amend. to Sen. Bill. No. 1989 (1979-1980 Reg. Sess.)Aug. 27,

1980.)
(Sen. Bill No. 958, approved by Governor, Sept. 30, 1991, Sen. Final Hist.

(1991-1992 Reg. Sess.) p. 598.)
(Assem. Bill No. 770, 3d reading June 25,1987,1 Assem. Final Hist.

(1987-1988 Reg. Sess.) p. 575.)

For citing legislative committee analyses and reports, see sec-
tion 2:28.

[C] Pre-1973 bills

Until 1973, a regular legislative session lasted only one year. Bills
introduced during extraordinary sessions were numbered independently of
the regular session. Designate the house of introduction, number assigned,
legislative session, and any section number.

(Sen. Bill No. 176 (1972 Reg. Sess.)§ 1.)
(Assem. Bill No. 20 (1971 1st Ex. Sess.) § 4.)

§ 2:26 Senate and Assembly resolutions

Cite legislative resolutions in the same manner as bills. Designate
house of introduction, resolution number, and legislative session.

(Sen. Res. NO.1 (1991-1992 Reg. Sess.).)
(Assem. Res. NO.1 (1995-1996 Reg. Sess.I.)

Adopted concurrent resolutions (relating to business of the Legisla-
ture) and joint resolutions (relating to the federal government) are assigned
resolution chapter numbers. They are published in Statutes and Amend-
ments to the Codes, and that source should be cited once a citation is avail-
able. The session parenthetical is inserted after the Stats. year designation.
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(Sen. Cone. Res. No.1, Stats. 1991 (1991-1992 Reg. Sess.) res. ch. 126,
par. 8.5, p. 6171.)

(Assem. Cone. Res. No. 162, Stats. 1990 (1989-1990 Reg. Sess.) res. ch.
165, pp. 8383-8384.)

(Assem. Joint Res. No. 21, Stats. 1988 (1987-1988 Reg. Sess.) res. ch. 3,
pp.6051-6052.)

Senate Joint Resolution No. 10 (1995-1996 Reg. Sess.) resolution chapter
70, relative to the federal government's role in state transportation
projects ....

§ 2:27 Constitutional amendments

Cite proposed amendments in the same manner as bills (see § 2:24).
When the proposed constitutional amendment is not adopted by the Legisla-
ture, Simply designate the house of introduction, number assigned, and leg-
islative session. For amendments proposed by other bodies, do not include
a session designation.

(Sen. Const. Amend. NO.1 (1997-1998 Reg. Sess.l.)
(Assem. Const. Amend. NO.1 (1997-1998 Reg. Sess.).)
(Cal. Const. Revision Com., Proposed Revision (1966) p. 63.)
(Cal. Const. Revision Com., Final Rep. and Recommendations to Governor

and Legis. (1996) pt. III, Changing K-12 Education, item No. 23.)

Constitutional amendments adopted by the Legislature are assigned
consecutive chapter numbers. They appear in Statutes and Amendments to
the Codes and should be cited to that source. Give the house of introduction
and number, the legislative session, the "Stats." year, the resolution chapter
number, and the page number.

(Sen. Const. Amend. No.6, Stats. 1988 (1987-1988 Reg. Sess.) res. ch. 67,
pp. 6115-6116.)

(Assem. Const. Amend. No.4, Stats. 1978 (1977-1978 Reg. Sess.) res. ch.
77, pp. 4819-4820.)

For citing repealed, new, recently amended, or transferred sections
of the California Constitution, see section 2:4.

§ 2:28 Legislative committee reports and analyses

[A] Reports on specific legislation

Provide the committee name, the document cited (analysis, com-
ment, report, etc.), the bill to which it applies, the legislative session, a date
identifying the version of the legislation (if material) and the page at which
the cited matter is located.
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(Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill
No. 1324 (1993-1994 Reg. Sess.)as amended May 27,1995, par. 6.)

(Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1827 (1993-1994 Reg.
Sess.) as amended Mar. 26, 1994.)

(Assem. Com. on Transportation, Rep. on Sen. Bill No. 1209 (1993-1994
Reg. Sess.) as amended July 14, 1993, p. 3.)

(Sen. Rules Com., Off. of Sen. Floor Analyses, Rep. on Sen. Bill No. 1531
(1993-1994 Reg. Sess.) May 10,1994, p. 2.)

(Assem. Com. on Consumer Protection, Governmental Efficiency and
Economic Development, Rep. on Assem. Bill No. 1382 (1991-1992 Reg.
Sess.) May 8,1991 [proposed amendment].)

(Sen. Com. on Judiciary, com. on Assem. Bill No. 3212 (1965 Reg. Sess.)
reprinted at 29B pt. 4 West's Ann. Evid. Code (1995 ed.) foil. § 1200,
pp.3-4.)

(Cal. Dept. Corrections, Estimates and Statistical Analysis Section, Analysis
of Sen. Bill No. 1857 (1983-1984 Reg. Sess.)Apr. 9, 1984, attachment
A) [Note: Date is the date of the analysis.]

as stated at pages 1-2 of the report by the Senate Committee on the
Judiciary on Assembly Bill No. 162 (1989-1990 Reg. Sess)as introduced.

[B] Reports not related to specific legislation

Name the committee, the title and date of the report or hearing, and
the page on which the cited material appears. If the volume's contents are
not consecutively numbered (e.g., the Appendix to the Senate joumal),
relocate the page number designation to avoid confusion (see Sen. J. exam-
ples below).

(Sen. Select Com. on Children and Youth, Rep. on Child Abuse Reporting
Laws, Juvenile Court Dependency Statutes, and Child Welfare Services
(Jan. 1988) p. L)

(Assem. Select Com. on Cal. Wine Production and Economy, Interim
Hearing on Wine and Grape Research and its Impact on Cal. Wine
Industry (Oct. 16, 1991), testimony of Linda Bisson, p. 78.)

(Assem. Com. on Elections, Reapportionment and Const. Amends, hg. on
redistricting, identification of communities of interest in the Mid and
Lower San Joaquin Valley areas (June 20, 1991), letter of Roberto G.
Romandia, p. 130.)

as noted in the Senate Permanent Factfinding Committee Report on Natural
Resources, Geothermal Resources, section 1, page 9, Appendix to
Senate Journal (1967 Reg. Sess.),

For citing individual documents not collected in a volume, see sec-
tion 2:35.
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§ 2:29 Legislative Counsel opinions, reports, and digests

The Legislative Counsel drafts legislation, renders legal opinions,
provides legal counsel to legislative committees and state agencies, and
summarizes bills. If the document cited concerns a bill, identify the bill and
the legislative session.

[A] Opinions and reports

Include the opinion number and date. Citations to an opinion pub-
lished in a legislative journal should include that cross-reference.

(Ops. Cal. Legis. Counsel, No. 22732 (Sept. 26, 1986) School Facilities Fees:
Special School Taxes, p. 4.)

(Ops. Cal. Legis. Counsel, No. 18082 (July 9, 1986) p.11.)
The opinion of the Legislative Counsel of California, No. 32596, filed

December 17,1993, entitled California Marketing Act of 1937: Issuance
of Marketing Orders, at page 2, states ....

(See Ops. Cal. Legis. Counsel, No. 15616 (June 30,1982) Mobilehome
Residency Law (Assem. Bill No. 2429) 10 Assem. J. (1981-1982 Reg.
Sess.) pp. 17855-17856.)

(Legis. Counsel, Rep. on Sen. Bill No. 1140 (1961 Reg. Sess.) p. 1.)

[B] Digests

Identify the document and note the legislative session. If the digest
appears in the Summary Digest section of Statutes and Amendments to the
Codes, follow the examples below:

(Legis. Counsel's Dig., Sen. Cone. Amends. to Assem. Bill No. 888
(1995-1996 Reg. Sess.).)

(Legis. Counsel's Dig., Sen. Cone. Res. NO.4 (1985-1986 1st Ex. Sess.).)
(See Legis. Counsel's Dig., Sen. Bill No. 1870,6 Stats. 1982 (1981-1982

Reg. Sess.) Summary Dig., p. 430.)
(Legis. Counsel's Dig., Assem. Bill No. 162 (1989-1990 Reg. Sess.)4 Stats.

1989, Summary Dig., p. 121.)
as the Legislative Counsel's Digest of Assembly Bill No. 307 (3 Stats. 1971

(Reg. Sess.)Summary Dig., p. 11) notes ....

§ 2:30 Other legislative sources

Other offices in the Capitol are regularly involved in providing
research and analysis of legislation (e.g., under the Joint Legislative Budget
Committee, the Legislative Analyst's Office provides fiscal and policy analy-
ses of legislation, including ballot initiatives). Identify the author or agency,
the document, bill, legislative session, document date, if available, and page.

(Legis. Analyst, analysis of Assem. Bill No. 3833 (1983-1984 Reg. Sess.)p. 1.)
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(Legis. Analyst, Rep. to Joint Legis. Budget Com., analysis of 1974-1975
Budget Bill, Sen. Bill No. 1525 (1973-1974 Reg. Sess.) p. 626.)

(Sen. Democratic Caucus, analysis of Assem. Bill No. 493 (1983-1984 Reg.
Sess.) as amended Sept. 7, 1983, p. 2.)

(Sen. Republican Caucus, analysis of Assem. Bill No. 3833 (1983-1984 Reg.
Sess.) p. 2.)

(Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 2079
(1989-1990 Reg. Sess.)June 7,1990, p. 1.)

(Assem. Off. of Research, 3d reading analysis of Assem. Bill No. 114
(1989-1990 Reg. Sess.) June 30, 1989, p. 2.)

For Legislative Analyst's ballot summaries, see section 2:34; for leg-
islative committee reports, see section 2:28.

§ 2:31 Legislative journals, Governor's messages, and executive orders

The Assembly Journal and Senate Journal volumes contain the daily
minutes of the legislative proceedings of each house. These volumes also
contain some committee reports, Governor's messages on legislation signed
or vetoed, records of votes, and other material. Identify the author and the
item, and provide the volume designation, legislative session, and page.

[A] Legislative journals

(Sen. Com. on Judiciary, Rep. on Assem. Bills Nos. 25 & 68 (1983-1984
Reg. Sess.)3 Sen. J. (1983-1984 Reg. Sess.) p. 4882.)

as the vote record showed. (4 Assem. J. (1993-1994 Reg. Sess.) p. 6464.)
as the vote record showed. (3 Sen. J. (1983-1984 Reg. Sess.) p. 4882.)

[B] Governor's messages and executive orders

(Governor's veto message to Assem. on Assem. Bill No. 2414 (Sept. 30,
1994) 6 Assem. J. (1993-1994 Reg. Sess.) p. 9470.)

(Governor's veto message to Assem. on Assem. Bill No. 3476 (Sept. 20,
1992) Recess1. No. 24 (1991-1992 Reg. Sess.) p. 10271.)

(Governor's veto message to Sen. on Sen. Bill No. 937 (1991-1992 Reg.
Sess.) Sen. Daily File (Sept. 26, 1992) p. 68.)

(Governor's budget message to Leg. (Nov. 9,1981) 10 Assem. J. (1981 1st
Ex. Sess.) p. 3.)

(Governor's Exec. Order No. W-15-91 (July 17,1991).)
(Governor's Objections to Budget Act of 1991, Stats. 1991, ch. 118, pp.

791-810.)

§ 2:32 Government reports from departments and agencies

Give the author or agency, name of the report (for specific legisla-
tion, legislative session information is parenthetically included with the
name), date of the report, and any chapter, table, section, and page.
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[A] Reports on specific legislation

(Cal. Youth and Adult Correctional Agency, analysis of Sen. Bill No. 2079
(1989-1990 Reg. Sess.)Aug. 31, 1990, p. 1.)

(Cal. Dept. of Industrial Relations, Enrolled Bill Rep. on Assem. Bill No. 276
(1989-1990 Reg. Sess.) prepared for Governor Deukmejian (Sept. 19,
1989) pp. 1, 4.)

(Cal. Highway Patrol, Enrolled Bill Rep. on Assem. Bill No. 766 (1987-1988
Reg. Sess.)Sept. 18, 1987.)

(Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 3374
(1977-1978 Reg. Sess.)Aug. 30, 1978, p. 3.)

[B] Reports not related to specific legislation

(Cal. Dept. of Corrections, Cal. Prisoners and Parolees, 1993 and 1994
(1996) Behavior of Inmates in CDC Institutions, p. 67.)

(Cal. Highway Patrol, Statewide Integrated Traffic Records System
(SWITRS), Ann. Rep. of Fatal and Injury Motor Vehicle Traffic Accidents
(1990) table 6C: Fatal and Injury Truck Accidents by County,
1986-1990, p. 39.)

(Cal. P.U.c. and Cal. Dept. Health Services, Rep. to Legis., Potential Health
Effects of Electric and Magnetic Fields from Electric Power Facilities
(1989) p. C-20.)

(Com. on Cal. State Government Organization and Economy, The
Bureaucracy of Care (1983) pp. 128-129 (hereafter Bureaucracy of
Care).)

(Cal. Dept. of Housing and Community Development, A Survey of Second
Unit Ordinances in Cal., An Approach to Increasing the Housing Supply
(Nov. 1982) pp. 25-26,42,44.)

§ 2:33 Law Revision Commission reports, recommendations, and
comments

The Law Revision Commission is a statutory body charged with
making recommendations and reports on updating California law. Note
from the examples that citation forms differ depending on whether the
source cited is the California Law Revision Commission Reports or one
of the annotated codes, which sometimes include material from the com-
mission as editorial enhancements. When using the print version of
an annotated code rather than the original source, include the date of publi-
cation for the code volume and the section to which the commission's
report or comment pertains (see also § 2:9). California Law Revision
Commission materials are available on the commission's Web site at
-chttpv/www.clrc.ca.gov/».

(Recommendation: Inheritance by Foster Child or Stepchild (Oct. 1997) 27
Cal. Law Revision Com. Rep. (1997) p. x6 [preprint copy].)
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Recommendation on Unfair Competition Litigation (Nov. 1996) 26
California Law Revision Commission Report (1996) page 232 ...

(Recommendation Relating to Uniform Durable Power of Attorney Act
(Dec. 1980) 15 Cal. Law Revision Com. Rep. (1980) p. 357.)

(Cal. Law Revision Com. com., 29B West's Ann. Evid. Code (1995 ed.) foil.
§ 351, p. 180.)

(See Cal. Law Revision Com. com., Deering's Ann. Fam. Code (1994 ed.)
foil. § 3021, p. 226.)

(7 Cal. Law Revision Com. Rep. (1965) p. 1, reprinted in Deering's Ann.
Evid. Code (1986 ed.) foil. § 1502, p. 518].)

§ 2:34 Ballot pamphlets

[A] Citation to pamphlet

Ballot pamphlets for state elections, issued by the Secretary of State,
contain arguments, analyses, and texts of measures submitted to the elec-
torate. For citation purposes, ballot pamphlets are identified by date and
type of election. State elections are designated as primary or general or spe-
cial. (Elec. Code, § 9081; see Elec. Code, § 9084 [contents].) Other elec-
tions are local (municipal, district, school district, etc.), consolidated (with
a state election), emergency, or recall. (See Elee. Code, § 10000 et seq.)
Voter pamphlets are prepared by local elections officials. (Elec. Code, §
13307; see Elec. Code, §§ 13308, 13312.)

(Ballot Pamp., Primary Elec. (June 2,1998) argument in favor of Prop. 220,
p.10.)

(Ballot Pamp .• Primary Elec. (June 2, 1998) text of Prop. 220, p. 65 et seq.)
(See Ballot Pamp., Gen. Elec. (Nov. 7, 1972), argument in favor of Prop. 11,

pp. 26-27; id., rebuttal to argument against Prop. 11, p. 28.)
(Santa Clara County Sample Ballot and Voter Information Pamp., Gen. Elec.

(Nov. 5, 1996) analysis of Measure A by county counsel, p. 20)
(hereafter Pamphlet).) ... (Pamphlet, supra, text of Measure A, pp.
020-021.)

(S.F. Voter Information Pamp. (Nov. 6,1990) pp. 126, 142, 152.)
according to the analysis of Proposition 32 by the Legislative Analyst,

printed in the ballot pamphlet for the General Election of November 6,
1994.

[B] Name of measure

If the name used is the measure's official name (e.g., Measure A,
Proposition 13) capitalize the name throughout. Voter measures also often
become known by a popular name (e.g., the "Victims' Bill of Rights," the
"Three Strikes" law). Authors may adopt such popular names for use in the
opinion, brief, or other document by enclosing the adopted name with quo-
tation marks for the first use, then using the name thereafter without
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quotation marks, or by parenthetically adopting the name without quota-
tion marks after the first citation to the official cite. Adopted popular names
are capitalized at the discretion of the author.

Article I, section 1 of the California Constitution (the Privacy Initiative) was
added in 1972. (Ballot Pamp., Gen. Elec. (Nov. 7, 1972), argument in
favor of Prop. 11, pp. 26-27; id., rebuttal to argument against Prop. 11,
p.28.)

The Fair Responsibility Act of 1986 (Civ. Code, §§ 1431-1431.5), known as
Proposition 51, begins with a statement of "Findings and Declaration of
Purpose" (Civ. Code, § 1431.1).

Penal Code section 1170.12 is the codification of the initiative version of
the "Three Strikes" law (Prop. 184, as approved by voters, Gen. Elec.
(Nov. 8, 1994».

In June 1978, California voters approved Proposition 13, also known as the
"Jarvis-Gann Property Tax Initiative," which added article XIII A to the
state Constitution.

The residential growth control initiative commonly known as Proposition A
is found in chapter 32A of the City of Oceanside Municipal Code.

§ 2:35 Letters and memoranda

When a letter or memorandum is incorporated in a volume, such as a
legislative report (see § 2:28) or a commercial publication (see § 2:16), cite to
that work. When it is a stand-alone item (e.g., part of the record in the pro-
ceeding at issue) cite to it separately. Provide the author or authoring agency,
a description of the document (e.g., letter or memorandum), the legislative
bill and session (if applicable), the date of the document, and the volume and
page number of the publication containing the document, if any. (For general
guidelines on citing legislative history material, see § 2:24.)

(Chief Counsel Richard B. Inglehart, letter to Assemblyman Bob Epple, Jan.
12,1994.)

(Lawrence E. Green, Cal. Land Title Assn., letter to Sen. Quentin Kopp, Apr.
5, 1993.)

(Paul Gladfelty, Associated Gen. Contractors of Cal., memo to Dan
Friedlander, Chief of Staff to Sen. Quentin Kopp, May 3,1993.)

(PERSAsst. Exec. Officer Sandra C. Lund, memo to PERSChief Executive
Officer Dale Hanson, Nov. 12, 1992, p. 1.) [This example assumes the
PERSacronym was previously specified by the author as an adopted
name.]

(State Bd. of Equalization, letter of intent to Governor Deukmejian re Sen.
Bill No. 124 (1989-1990 Reg. Sess.)June 7,1990.)

(Gen. Legis. Counsel, League of Cal. Cities, letter to Governor Edmund G.
Brown, Jr. (1977-1978 Reg. Sess.) Sept. 15, 1978, Governor's chaptered
bill files, ch. 1113.)

73



§ 2:36 CALIFORNIA STYLE MANUAL

(Sen. Russell, sponsor of Sen. Bill No. 901 (1987-1988 Reg. Sess.), letter to
Governor, Aug. 28,1988.) [Order of information is slightly modified in
this example to permit clearer identification of author.]

and State Board of Equalization Letters to County Assessors Nos. 89/34,
Base-Year Value Corrections (Apr. 7,1989),90-/03, Proposition 58 (Jan.
10,1990), and 91/53, Refunds Resulting From Base Year Value
Corrections (July 16,1991).

The letter from Senator Maddy to which this initial section of the statute
referred appears in the Journal of the Senate (1989-1990 Reg. Sess.)
volume 5, pages 8463-8465.

§ 2:36 Internet sources of legislative history information

Much legislative information is accessible via the Internet from vari-
ous state offices and agencies. Many of these can be reached through links on
the State of California's Web site at -chttpv/www.ca.gov/s/s-, or through direct
Internet addresses (see below). Information found on state government Web
sites should be cited in the manner otherwise prescribed in this manual for
the information (see, for example, § 2:24, which provides guidelines for cit-
ing legislative information when no specific example is provided). In addi-
tion to the cite, it is helpful to note that the Internet was relied on as the
source, particularly for material not otherwise readily available. In noting
such reliance, include as much of the Uniform Resource Locator (URL) (i.e.,
the Internet address) information as is necessary to facilitate locating the
material on the Web site. The URL information is placed in angled brackets,
followed by the date the Web site was visited, signalled by the phrase "as of'
in conjunction with the date, using regular brackets when the citation is in
parentheses.

(Ballot Pamp., Primary Elec. (June 2, 1998) argument in favor of Prop. 220,
p. 10, at <http://Primary98.ss.ca.govlVoterGuide/Propositions/220.htm>
[as of Feb. 25, 1999].)

The following is a sampling of government Internet sources for Cali-
fornia legislative material:

State of California's Web site
<http://www.ca.gov/s/>
This site provides links to the executive, judicial, and legislative government

branches, and to most state offices and agencies.

Official California Legislative Information [Legislative Counsel of California]
<http://www.leginfo.ca.gov/>
This site, maintained by the Legislative Counsel, contains a comprehensive

collection of legislation information. At present, the Bill Information link
allows access to all bills introduced from the 1993-1994 session forward,
including bill texts, amendments, committee analyses, bill digests, votes,
and status. The California Law link provides access to all 29 California
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codes, the state Constitution, and uncodified statutes. The Daily Updates
link allows status checks on the current legislative session, including
legislation, as well as any veto messages.

California Secretary of State
<http://www.ss.ca.gov/>
The ballot pamphlets of current and recent state elections (from 1996

forward) can be found at this site, with full texts of all ballot measures,
including the analyses of the Legislative Analyst, arguments, and
rebuttals.

Legislative Analyst's Office
<http://www.lao.ca.gov/>
This site hosts a list of all Legislative Analyst's Office reports and

publications from 1985 to the present, most of which can be accessed
directly from the site.

E. FEDERAL STATUTES, RULES, AND OTHER MATERIALS

§ 2:37 United States Code

The preferable citation for codified statutes currently in force is to
the United States Code (U.s.C), but the United States Code Annotated
(U.S.CA.) and the United States Code Service (U.s.CS.) are also accept-
able. Cite the title number, the code compilation, and the section number.
Neither the word "subdivision" nor the abbreviation "subd." is used with
federal statutes. For codified statues, it is usually not helpful to cite the Pub-
lic Law or Statutes at Large instead of providing the code cite, but a Statutes
at Large reference is helpful for superseded provisions and other circum-
stances described in section 2:38. Rarely, language in the codified version
will differ from the Public Law or Statutes at Large version; the latter con-
trols and should be cited in such circumstances.

(7 u.s.c. § 5.) or (7 U.S.c.A. § 5.) or (7 u.s.c. S. § 5.)
(26 u.s.c. § 2056(b)(7)(B)(v).)
(42 u.s.c. §§ 2000e(b), 12111 (5)(A).)
(52 Stat. 821, 15 u.s.c. § 717 et seq.)
(86 Stat. 770, as amended, 5 u.s.c. Appen. §§ 1-15.)
(50 u.s.c. Appen. § 510.)
(Fair Labor Standards Act of 1938, § 13(b)(11), 29 U.s.C § 213(b)(11 ).)

[Citation is to section 13 of the Act, which is section 213 of title 29.]
the Age Discrimination in Employment Act (29 U.s.c. § 621 et seq.),
the Americans with Disabilities Act (42 U.s.c. § 12111 et seq.).
This definition applies to section 1983 of title 42 of the United States Code.
Title I of ERISAwas codified as subchapter I of chapter 18 of title 29 of the

United States Code. (See hist. notes, 29 U.S.c.A. (1999) foil. § 1002,
p.731.)

Title 42 United States Code section 2000bb-1 states: ...
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The Railroad Retirement Act of 1937, 50 Statutes at Large 309, as
amended, 45 United States Code section 228b(a)4 ....

under title VII of the Civil Rights Act of 1964 (42 USc. § 2000e et seq.) as
amended by the Equal Employment Opportunity Act of 1972 (Pub.L.
No. 92-261, 86 Stat. 103).

§ 2:38 Public Laws and Statutes at Large

The Statutes at Large volumes contain the chronological compilation
of all enactments for each congressional session. A Statutes at Large citation
indicates the volume and the page (e.g., 100 Stat. 298). In most instances, cit-
ing to the codified version of statutes (i.e., citing to the United States Code) is
preferred, but a citation to the Statutes at Large should be made when refer-
ring to (1) a recent enactment, (2) a repealed or superseded law, (3) an
uncodified law, or (4) an enactment scattered among several titles, making a
United States Code reference impractical. A Statutes at Large citation is also
helpful when referring to a law's enactment, amendment, or repeal.

A bill is assigned a public law number immediately upon enactment
(e.g., Pub.L No. 105-100). The number before the hyphen is the congres-
sional session and the second number is the number of the enactment for
that session. Federal laws first appear in separate pamphlets as slip laws and
later in the bound Statutes at Large as session laws.

Cite the act name, the public law number, the section or chapter
cited, the full date, the Statutes at Large volume and page, and the reference
source, if any. If the law has no formal name, use "Act of' plus the date.

Congress has now passed the Child Support Performance and Incentive Act
of 1999 (Pub.L. No. 105-200 (July 16,1998) 112 Stat. 645, 1998 U.S.
Code Congo & Admin. News, No.7). [US Code Congo & Admin. News
reference is an optional parallel cite.]

The AFDC program was amended by the Welfare Reform Act of 1996.
(Pub.L. No. 104-193 (Aug. 22, 1996) 110 Stat. 2105.) [Note: This
example assumes the AFDC acronym was previously defined.]

(Antiterrorism and Effective Death Penalty Act of 1996, Pub.L. NO.1 04-132
(Apr. 24,1996) 110 Stat. 1214, 1217; see also 28 U.S.CA § 2244.)

(Act of Feb. 20, 1905, ch. 592, § 1-23,33 Stat. 724.)
(Act of Aug. 27, 1958, Pub.L. No. 85-767, § 2, 72 Stat. 899.)
whereas under the Civil Rights Act of 1991 (Pub.L. No.1 02-166 (Nov. 21,

1991) 105 Stat. 1071) ....
The federal Fair Housing Amendments Act of 1988 (Pub.L. No. 100-430,

§ 13(a) (Sept. 13, 1988), 102 Stat. 1636) has been codified in 42 United
States Code section 3601 et seq. in the Fair Housing Act.

For citing to the United States Code Congressional and Administra-
tive News, see section 2:47.
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§ 2:39 Popular names

Providing an act's popular name, if any, often assists in identification
and may be helpful as an abbreviated form to avoid lengthy repetition.

Defendant contends that the Americans with Disabilities Act of 1990 (ADA)
(42 USc. § 12111 et seq.) mandates an additional jury instruction.
However, the ADA ....

Respondents rely on the wording of the Wagner-O'Day Act (41 USc.
§§ 46-48 (1938» (hereafter Wagner) .... Wagner came into being as
a response to ....

Jurisdiction is covered in section 1964(c) of title 18 of the United States
Code, which is part of the Racketeer Influenced and Corrupt
Organizations Act (RICO); it provides that a person injured by a RICO
violation may sue in any appropriate United States district court. (Pub.L.
No. 91-452, tit. IX (Oct. 14, 1970) 84 Stat. 944.)

§ 2:40 Internal Revenue Code

The Internal Revenue Code, appearing under title 26 of the United
States Code with identical section numbering, is sometimes cited by its own
name without a parallel reference to either the United States Code or the
Statutes at Large.

Several Internal Revenue Codes have been enacted. If the citation is
to the current code, the date of enactment is unnecessary. If an author is
comparing an earlier and a later provision, code enactment dates should be
included. It is also helpful to cite to the Statutes at Large when citing a
superseded or repealed code provision (see § 2:38).

(Int.Rev. Code, § 7237(c).)
Internal Revenue Code of 1986 section 1012.
Section 61 of the Internal Revenue Code (26 USc. § 61) defines gross

income.

§ 2:41 Congressional bills and resolutions

Note the house, number, legislative session, section (if any), page,
and year.

[A] Bills

(H.R. No. 49, 105th Cong., 1st Sess.,§ 2, p. 1 (1997).)
(Sen. No. 2301, 105th Cong., 2d Sess.(1998).)

[B] Resolutions

(H.Res. No. 20, 105th Cong., 1st. Sess. (1997).)
(Sen.Res. No. 79, 105th Cong., 1st Sess.(1997).)
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After adoption, single house resolutions are cited to the Congressio-
nal Record; joint resolutions are cited to the Statutes at Large or the Con-
gressional Record.

(Sen.Res. No. 10, 100th Cong., 1stSess. (1991) 100Cong. Rec.100.)
(Sen.J.Res. No. 59, 86th Cong., 1st Sess. (1959) 73 Stat. 111.)
(H.Con.Res. No. 10, 100th Cong., 2d Sess. (1991) 150 Stat. 150.)

[CJ Citation abbreviations

House Bill No. 46
Senate Bill No. 28
House Resolution No.5
Senate Resolution No. 103
House Concurrent Resolution No. 114
Senate Concurrent Resolution No. 22
House Joint Resolution No. 10
Senate Joint Resolution No.3

H.R. No. 46
Sen. No. 28
H.Res. No.5
Sen.Res. No. 103
H.Con.Res. No. 114
Sen.Con.Res. No. 22
H.J.Res. No. 10
Sen.J.Res. No.3

§ 2:42 Congressional reports, documents, hearings, debates, and
addresses

The reports, documents, debate transcripts, and other material gen-
erated by Congress appear in many published and computerized sources.
The Congressional Record (Cong. Rec.) contains a verbatim record of all
congressional debates, proceedings, and activities. It is published daily and
compiled in bound form at session's end. Because it is repagtnated in its
compiled edition, a citation to the daily edition should so indicate.

The Journals of both the House and Senate also record daily
proceedings. The United States Code Congressional and Administrative
News prints bills, reports, and other documents. In addition, bills, reports,
and documents of both houses are available on the Internet at
<http://www.house.govlWe1come2.html> (House of Representatives) and
<http://www.senate.govlhome.html> (Senate). Congress also publishes
reports and documents as separate, stand-alone items.

[AJ Reports

Give the document and number, the Congress and session, and the
page and year. In 1969 (91st Cong.) the number of the Congress became
part of the report number.

(H.R.Rep. No. 103-88, 1st Sess., pp. 3, 6, 7 (1993).)
(Sen.Rep. No.1 03-361, 2d Sess. (1994), reprinted in 1994 U.S. Code Congo

& Admin. News, p. 3262.)
(Sen.Rep. No. 103-111, 1st Sess., p. 9 (1993), reprinted in 1993 U.S. Code

Congo & Admin. News, p. 1898.)
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[B] Documents

Give the title, house, document number, Congress and session, year,
and page.

(Engle Central Valley Project Docs., H.R.Doc. No. 246, 85th Cong., 1st
Sess., pt. 2 (1957) pp. 698-702.)

(Recommendations for Soc. Security Legislation, SenDoc. No. 208, 80th
Cong., 2d Sess. (1949) at p. 38.)

[C] Committee hearings

Give the house and committee, any subcommittee, the Congress and
session, and the section and page numbers. The title of the hearings, if
included, should begin the citation. If specific testimony is cited, insert the
witness's name at the end of the citation.

(Religious Freedom Restoration Act of 1990, Hearings before House Com.
on Judiciary, Subcom. on Civil and Constitutional Rights on H.R. No.
5377, 101st Cong., 2d Sess.,§ 99, at p. 122 (1990), written testimony
of Rep. Solarz.)

(Abortion Clinic Violence, Oversight Hearings before House Com. on
Judiciary, Subcom. on Civil and Constitutional Rights, 99th Cong., 1st
and 2d Sess.(1987).)

(Hearings before House Com. on Ways and Means on H.R. No. 5076, 96th
Cong., 2d Sess.(1980).)

(Hearings before Sen. Com. on Finance on Sen. No. 1130, 74th Cong., 1st
Sess.,at pp. 1311, 1328 (1935).)

(Hearings before House Com. on Interior and Insular Affairs, Subcom. on
Indian Affairs and Public Lands, on Sen. No. 1214, 95th Cong., 2d Sess.,
pp. 191-192 (1978), testimony of Tribal Chief Calvin Isaac, Mississippi
Band of Choctaw Indians.)

[D] Debates and floor proceedings

Cite to the Congressional Record, or to the Senate Journal (Sen. J.)
or House Journal (H.R.J.) if the material does not appear in the Congressio-
nal Record. Early debates are also reported in the Congressional Globe and
are cited in a similar manner.

(Remarks of Rep. Clay, Debate on H.R. No. 4280, 98th Cong., 2d Sess.
(1984), reprinted in ERISA: Selected Legislative History 1974-1985 (BNA
1986) p. 252.)

(House Debate on H.R. No. 8442, 74th Cong., 2d Sess.,80 Congo Rec.
8102 (daily ed. May 27,1936).)

(Remarks of Rep. Montague, 55 Congo Rec. 4922 (1917).)
(Remarks of Sen. Humphrey, 106 Congo Rec. 7266 (daily ed. Apr. 8,

1960).)
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(Remarks of Sen. Smith, Sen. J., 100th Cong., 2d Sess. (1981) p. 1234.)
(Remarks of Sen. Grimes, Congo Globe, 38th Cong., 1st Sess. (1864)

p.2123.)

[E] Messages and addresses

(See Pres. Nixon, radio and television address, Aug. 15. 1971, reprinted in
1971 U.S. Code Congo & Admin. News, No.7, at p. 1933.) [Note: This
cite is to an advance pamphlet.]

President Nixon's Message to Congress on Revenue Sharing (117 Congo
Rec. 5811 (daily ed. Feb. 4,1971» ....

For citing to the United States Code Congressional and Administra-
tive News, see section 2:47.

§ 2:43 Treaties and international agreements

Indicate title, type of document (treaty, agreement, protocol, etc.),
subject of agreement, subject country, and date of signing. In most cases,
the document's title will supply this information. Lengthy titles may be
paraphrased. Cite to United States Treaties and Other International Agree-
ments (U.5.T.); pre-1950 treaties and agreements are generally cited to the
Statutes at Large. Parallel citations may be made to the Department of State's
collection, which is in three series: Treaty Series (T.5.) 1908-1945, Execu-
tive Agreement Series (E.A.S.) 1929-1945, and Treaties and Other Interna-
tional Acts Series (T.I.A.S.) 1945 to date. Each document is identified by
number within its series.

(Convention Between United States and United Kingdom for Avoidance of
Double Taxation, Dec. 31, 1975,31 U.S.T. 5670, 5677, T.I.A.S. No.
9682.)

(Extradition Treaty Between United States of America and United Mexican
States, Agreement of May 4, 1978,31 U.S.T. 5059, 5065, T.I.A.S. No.
9656.)

(Convention on the Service Abroad of Judicial and Extrajudicial Documents
in Civil or Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, T./AS.
No. 6638 (hereafter the Hague Service Convention).)

(Treaty of Transit of Military Aircraft with Mexico, Apr. 1, 1941, par. 3, 55
Stat. 1191, T.S. No. 971.)

(Education: Financing of Exchange Programs with the Republic of Korea,
Agreement of Sept. 24, 1971, U.S.T. 2056, T.I.A.S. No. 7240 (eft. Nov.
26, 1971 ).) [Note: When an additional date is material (such as
effective date), include it in a parenthetical at the end.]

For the citation of charters, resolutions, and records of international
organizations, see The Bluebook: A Uniform System of Citation (Loth ed.
1996) section 20.1, p. 139 et seq.
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§ 2:44 Federal administrative rules and regulations - Code of Federal
Regulations

In general, when referring to administrative regulations and rules,
cite to the Code of Federal Regulations (C.F.R.) or to the Federal Register
(Fed.Reg.), which is the daily supplement to the regulations. (If the mate-
rial is not published in C.F.R. or Fed.Reg., or is not customarily cited by
referring to those publications, use the style described in § 2:45.) Federal
regulations are designated as "parts" in text, even though the section sym-
bol is used in parenthetical citations.

The Code of Federal Regulations is divided into 50 titles, and thus the
C.F.R. cite is to the title number and part number. The Federal Register cite,
however, is to the volume number and page number. In parentheses, insert
the year of the C.F.R. edition (from the volume's spine), or the date of the
Fed.Reg. edition. Providing the common name of the regulations is optional.

(Foreign Assets Control Regs, 31 CF.R. § 500.808 (1998).)
(32 CF.R. § 581.3(c)(5) (1997).)
(Hague Internat. Child Abduction Convention, text and legal analysis, 51

Fed.Reg. 10504 (Mar. 26, 1986).)
(Off. Alien Prop., vesting order No. 2506, 8 Fed.Reg. 16343 (Dec. 4,

1943).)
Part 97.105 of the Federal Communication Commission regulations

(47 CF.R. (1997» provides ....
The appropriate HHS regulation, 45 Code of Federal Regulations part

201.3(a) (1997), provides ....
On July 29,1971, the USDA issued new regulations. (7 CF.R. §§ 270-274,

36 Fed.Reg. 14102-14120, amended Apr. 19, 1972,37 Fed.Reg. 7724.)
See also Guidelines for State Courts; Indian Child Custody Proceedings (44

Fed.Reg. 67584 et seq. (Nov. 26, 1979».

§ 2:45 Agency documents; topical services

In many instances, documents may only be obtained from the issu-
ing agency, although many agencies make documents available on agency
Web sites. A great deal of administrative material is also available in topical
services. Follow the citation styles in section 2:16[ C] for topical services.
Cite federal agency documents by providing the name of the issuing agency,
title of the document, date, and the page of the document where the cited
material is found. Quite a few federal agencies have official reporters. If
these are used, follow the citation style in section 2:32 for agency citations,
or in section 2:36 for Internet sources.

The following examples include references to documents made
available by issuing agencies and documents compiled in topical services:
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(Off. of Comptroller of the Currency, interpretative letter (Feb. 17, 1995)
pp.9-11.)

(Municipal Solid Waste Task Force, U.S. Environmental Protection Agency,
The Solid Waste Dilemma: An Agenda for Action (Feb. 1989) pp. 1-2.)

(Off. of Research and Statistics, Soc. Sec. Admin., Dept. of Health, Ed. and
Welf., Nat. Health Ins. Proposals, as introduced in 97th Cong., 2d Sess.
(May 1981) p. 4.)

(Off. of Technology Assessment, U.S. Cong., Biological Effects of Power
Frequency Electric and Magnetic Fields (1989) p. 4 (hereafter OTA
Report).)

(U.S. Dept. Commerce, Statistical Abstract (1996 ed.) table 799, p. 533.)
(Fed. Deposit Ins. Corp., advisory opn. FDIC No. 92-47 (July 8,1992)

[1992-1993 Transfer Binder] Fed. Bank. L. Rep. (CCH) ~ 81,534, p.
55,731.)

(See Securities and Exchange Com., Special Study of Securities Markets,
H.R.Doc. No. 95, 88th Cong., 1st Sess., pt. 2, pp. 355-356 (1963)
(hereafter referred to as Special Study).)

(Fed. Trade Com., Enforcement Policy With Respect to Physician
Agreements to Control Medical Prepayment Plans (1981) 1033 Antitrust
Trade Reg. Rptr. (BNA) 1-1, 1-8.)

(Remarks of Rep. Clay, Debate on H.R. 4280, 98th Cong., 2d Sess. (1984),
reprinted in ERISA: Selected Legislative History 1974-1985 (BNA 1986)
p.252.)

§ 2:46 Federal court rules

Citations to federal court rules include a reference to the relevant
United States Code title (e.g., title 28 for the federal rules of evidence and civil
procedure; title 18 for the federal rules of criminal procedure). The date is not
generally included, but if a rule has been recently amended, provide the
amendment date to avoid confusion. Give the general name of the rules, the
number of the particular rule cited, and the United States Code reference.

(Fed. Rules Civ.Proc., rule 4,28 USC.)
(Fed. Rules Civ.Proc., rule 12(c), 28 USC.)
(Fed. Rules Crim.Proc., rules 35, 37(a)(12), 18 USC.)
(Fed. Rules App.Proc., rule 9(c), as amended Apr. 29, 1994,28 USC.

[West's Cal. Rules of Court (Fed. ed. 1998 rev.) p. 24].)
(Fed. Rules Evid., rule 804(a)(4), (b)(1), 28 USC.)
Rule 23 of the Federal Rules of Civil Procedure (28 USC.) provides ....
rule 1007 of the Federal Rules of Evidence (28 U.s.c'), effective July 31,

1993, ...

For local federal court rules and rules of the United States Supreme
Court, provide the name of the rules (specifying "Civ.," "Crim.," etc., where
appropriate), the particular court, and the rule number.

(U.S. Supreme Ct. Rules, rule 10.)
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(U.S. Cir. Ct. Rules (9th Cir.), rule 3-1.)
(U.S. Dist. Ct., Local Civ. Rules, Northern Dist. Cal., rule 11-1 (b).)
(U.S. Dist. Ct., Local Civ. Rules, Central Dist. Cal., rule 1.0 [West's Cal.

Rules of Court (Fed. ed. 1998 rev.) p. 549].)
and rule 3-1, United States Circuit Rules (9th Cir.) [West's Cal. Rules of

Court (Fed. ed. 1998 rev.) p. 14] in part provides ....

§ 2:47 United States Code Congressional and Administrative News

The United States Code Congressional and Administrative News
(U.s. Code Congo &: Admin. News) publishes all laws enacted during each
congressional session, legislative history, proclamations, executive orders,
and reorganization plans. Each year's volumes are numbered. The advance
pamphlet's pagination differs from that of the later bound volume, but the
statutes printed in each volume bear only their permanent Statutes at Large
references, not page numbers. (See also § 2:38.) Cite the year, publication,
pamphlet number (if citation is to an advance pamphlet), and page number
(if any).

(1991 U.S. Code Congo & Admin. News, at pp. 374-375.)
(Pub.L. No. 105-124 (Dec. 1, 1997) 111 Stat. 2534, 1997 U.S. Code Congo

& Admin. News.)
The legislative history is described in 1998 United States Code

Congressional and Administrative News, No.7, at page 281. [Note: This
citation is to the advance pamphlet.]

(For legis. hist., see 1997 U.S. Code Congo & Admin. News, pp.
1217-1224.)

§ 2:48 Executive orders and presidential proclamations

Cite to the daily Federal Register, which publishes all executive
orders and presidential proclamations, or title 3 of the Code of Federal Reg-
ulations (C.F.R.), which publishes only those of general interest. Always
give the date of the document. The C.F.R. cite must include the edition year
as well (see § 2:44). Parallel cites, when available, are also helpful.

(Exec. Order No. 12832,58 Fed.Reg. 5905 (Jan. 19, 1993).)
(Exec. Order No. 13090, 63 Fed.Reg. 36153 (June 29,1998),1998 U.S.

Code Congo & Admin. News, No.7, p. B93.) [Parallel cite to an advance
pamphlet.]

(Exec. Order No. 11615, 36 Fed.Reg. 15727 (Aug. 17, 1971) as amended
by Exec. Order No. 11617, 36 Fed.Reg. 17813 (Sept. 2, 1971).)

(Pres. Proc. No. 6257, 56 Fed.Reg. 10353 (Mar. 7, 1991), 1991 U.S. Code
Congo & Admin. News, p. A26.)

(Pres. Proc. No. 6616 (Oct. 20, 1993),3 C.F.R. 142 (1994).)
is found in Executive Order No. 9788, 11 Federal Register 11981 (Oct. 14,

1946), 50 United States Code Annotated, appendix, section 6, note.
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and Executive Order No. 12742, 56 Federal Register 1079 (Jan. 8, 1991), 1991
United States Code Congressional and Administrative News, page B5, states
that ....

See Executive Order No. 13067 (Nov. 3,1997) 3 Code of Federal
Regulations (1998) page 230, regarding trade with Sudan.

F. MODEL CODES AND STANDARDS, UNIFORM LAWS
§ 2:49 Model codes and uniform laws

When citing the text of a section, name the model code and give the
section number. When citing to the Code and Commentaries, or to the
commentaries alone, refer to the Code and Commentaries, designate the
type of reference (commentary, note, etc.), and give the section and page
numbers. A citation to an annotated uniform laws compilation should fol-
low the style for annotated code references (see § 2:9). For citation of
Restatements, see chapter 3.

(Model Pen. Code, § 250.3.)
(Model Pen. Code, § 2.02, subd.(2)(b)(ii).)
(Model Pen. Code & Commentaries, com. to § 221.1, p. 67.)
(Model Pen. Code & Commentaries, com. 2 to § 2.02, p. 235, fn. 11.)
in 2 American Law Institute, Principles of Corporate Governance: Analysis

and Recommendations (1994) section 7.12, pages 164-165.
based on the earlier Model Code of Evidence, rule 401.
That act can be found in 9B West's Uniform Laws Annotated (1987)

Uniform Parentage Act, page 287.
(1 West's U. Laws Ann. (1994 supp.) U. Com. Code, com. to § 1-203,

p.30.)
(7 West's U. Laws Ann. (1985) U. Arbitration Act, § 12, subd. (a).)
(3B West's U. Laws Ann. (1992) U. Com. Code, pp. 127-129.)
(8 West's U. Laws Ann. (1983) U. Prob. Code (1969) § 2-109, pp. 66-67.)
(9B West's U. Laws Ann. (1987) U. Parentage Act, comrs. note, pp.

287-290.)
(7B West's U. Laws Ann. (1998 supp.) U. Securities Act of 1985, § 605,

subd. (c).)

§ 2:50 American Bar Association codes, standards, and opinions

The American Bar Association has issued both a Model Code of Pro-
fessional Responsibility (in 1969) and Model Rules of Professional Conduct
(in 1983). Give the volume number (if any), the name of the code, standard,
or opinion, and designate the provision and number (or letter). A citation to
standards includes a date for identification and a page reference. A citation
to an opinion includes the opinion number, date, and page.

(ABA Model Rules Prof. Conduct, rule 1.16(a)(1 ).)
(ABA Model Code Prof. Responsibility, DR 7-107(E).)
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American Bar Association Model Code of Professional Responsibility,
Disciplinary Rule 7-107(E).

rule 5.6 of the American Bar Association Model Rules of Professional
Conduct.

and see the American Bar Association Model Code of Professional
Responsibility, Ethical Considerations 7-10 and 7-37.

3 American Bar Association Standards for Criminal Justice (Zd ed. 1980)
standard 15-3.4, page 15.90 ...

(See 4 ABA Stds. for Crim. Justice (2d ed. 1980) com. to std. 21-3.2,
p. 21.42.)

(ABA Project on Stds. for Crim. Justice, Administration of Criminal Justice
(1974), The Defense Function, p. 101 et seq.) [Published in book form.]

(ABA Stds. for Lawyers Who Represent Children in Abuse and Neglect
Cases (1996) std. G-1.)

(ABA Com. on Prof. Ethics, opn. No. 91-359 (1991) p. 4.)
(2 ABA Informal Ethics Opns., informal opn. No. 917 (1985) p. 65.)
(ABA Recent Ethics Opns., informal opn. No. 1325 (Mar. 31, 1975) p. 2.)
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CHAPTER 3

TREATISES, TEXTBOOKS,
RESTATEMENTS, PERIODICALS,
AND OTHER SECONDARY SOURCES

§ 3:1

§ 3:2

§ 3:3

§ 3:4
§ 3:5
§ 3:6
§ 3:7

§ 3:8

§ 3:9
§ 3:10

Treatises, textbooks, practice guides, and Witkin
[A] Citation to volume
[Bj Citation to supplement
[C] Citation to volume and supplement
[D] Subsequent references to publication: ibid., id., supra,

and short cites
Continuing Education of the Bar and Center for Judicial
Education and Research publications
Legal encyclopedias, Blackstone's Commentaries
[A] Legal encyclopedias, generally
[B] Abbreviations for legal encyclopedias
[Cj Blackstone's Commentaries
Dictionaries
Jury instructions: CALJIC and BAJI
Restatements
Annotated reporters
[A] General guidelines
[B] Citation to supplement
[C] Abbreviations for annotated reporters
Law reviews and bar journals
[A] General guidelines
[Bj Abbreviations for frequently cited law reviews and

journals
Topicallaw reporters and services
Legal citation manuals
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§ 3:11 Magazines
§ 3:12 Newspapers
§ 3:13 Books, essays, pamphlets, reference works, and interviews

[A] General rule
[B] Books
[C] Essays
[D] Pamphlets
[E] Reference works
[F] Interviews
[G] The Bible and Shakespeare
[H] Films, television shows, songs, and poems

§ 3:14 Miscellaneous studies, reports, hearings, manuals, and
speeches

§ 3:15 Computer-based sources
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§ 3: 1 Treatises, textbooks, practice guides, and Witkin

[A] Citation to volume

Give the volume number (if any), author, title, edition (if more than
one), year of publication for the particular volume cited, section or para-
graph number, and page number, if available (some computer-based publi-
cations do not have page numbers; it is not necessary to reference the
paper-based version merely for this information). When citing a footnote or
endnote, put the note number after the number of the page on which the
note begins. Chapter titles are recommended but not essential. Always use
arabic numbers for volume designations.

Within parentheses, abbreviate the word "California." Also abbrevi-
ate words such as "paragraph" and "page," and use "§" for the word "sec-
tion." Note that when setting forth titles of treatises, textbooks, practice
guides, and the Witkin publications within parentheses, only California is
abbreviated (i.e., as CaL). No abbreviations are used outside parentheses.
For citing to CD-ROM versions of publications, see section 3:15.

The order of citation is not governed by rigid rules. References to
secondary authorities generally follow citations to constitutions, statutes,
and cases. When quoting, always cite the quoted authority first.

(4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 800,
pp. 977-978.)

(2 Herlick, Cal. Workers' Compensation Law (5th ed. 1994) Liens, § 17.4,
p.17-10.)

(Prosser & Keeton, Torts (5th ed. 1984) § 33, p. 201, fn. 78.)
1 Witkin and Epstein, California Criminal Law (Zd ed. 1988) section 13,

page 17.

If there are two authors, give both their names, connected by "and"
(or &: if in parentheses); if there are more than two, use only the first named
author and et al. Use last names only.

(2 Ehrman & Flavin, Taxing Cal. Property (3d ed. 1997) General Valuation
Principles, § 17:19, pp. 44-46.)

(Grodin et aI., The Cal. State Constitution: A Reference Guide (1993)
pp. 243-244.)

(4 Levy et aI., Cal. Torts (1993) Defamation Defenses and Privileges,
§ 45.12[4], p. 45-66.)

Use the title that appears on the volume's title page. Exceptions:
(1) The word "on" may be omitted from titles consisting of the author's
name and the subject connected by "on," such as "Couch on Insurance";
(2) Prosser and Keeton's treatise (Law of Torts) is often abbreviated as, sim-
ply, Torts.
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(5 Couch on Insurance (3d ed. 1997) § 78:2, p. 78-9.) or (5 Couch,
Insurance (3d ed. 1997) § 78:2, p. 78-9.)

(1 Nimmer on Copyright (1997) Subject Matter of Copyright, § 2.03,
p. 2-28.) or (1 Nimmer & Nimmer, Copyright (1997) Subject Matter
of Copyright, § 2.03, p. 2-28.)

(6 Powell on Real Property (1998) Real Estate Investment Trusts,
§ 44.01 [5], p. 44-9.)

(6 Williston on Contracts (4th ed. 1995) § 13:9, p. 490.)
(Prosser & Keeton, Torts (5th ed. 1984) § 33, p. 201, fn. 78.)
Prosser and Keeton on Torts (5th ed. 1984) section 33, page 201 , footnote

78, ...

When a treatise is commonly known by the name of a revising edi-
tor, substitute the reviser's name for the number of the edition.

(8 Wigmore, Evidence (McNaughton ed. 1961) § 2286, p. 531.)
(4 Wigmore, Evidence (Chadbourn ed. 1972) § 1083, pp. 216-217.)
(6C Appleman, Insurance Law and Practice (Buckley ed. 1979) § 4463,

p.623.)
(1A Appleman, Insurance Law and Practice (rev. ed. 1981) § 311, p. 311.)
(5 Appleman on Insurance 2d (Holmes ed. 1998) § 24, p. 3.)

Looseleaf publications often update the title page when new or
replacement pages are published. Use the date on the current title page as
the publication year (but not the date on a separate title page for supple-
mental materials). When citing a specific looseleaf page, it is sometimes
helpful to add the release or revision date indicated on the bottom of that
page (e.g., if the material discussed has recently undergone significant
change); insert the date information exactly as indicated on the page. If a
looseleaf page is from the original printing, it may not have a revision date.

(4 Ballantine & Sterling, Cal. Corporation Laws (4th ed. 1998) § 484.01,
p. 23-49 (reI. 72-4/99).)

(2 Wilcox, Cal. Employment Law (1998) Employee Torts, § 30.07[1],
p. 30-47 (reI. 11- 3/95).)

4 Manaster and Selmi, California Environmental Law and Land Use Practice
(1998) Growth Management and Development Limits, section 63.27,
page 63-25 (7/97).

Additional examples of commonly cited publications:
in 10 Witkin, Summary of California Law (9th ed. 1989) Parent and Child,

section 15, page 52.
7 Witkin, California Procedure (4th ed. 1997) Judgments, section 145, page

659.
(1 Witkin & Epstein, Cal. Criminal Law (2d ed. 1988) Crimes Against the

Person, § 512, p. 579.)
(1 Witkin, Cal. Evidence (3d ed. 1986) Circumstantial Evidence, § 287,

pp. 257-258.)
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(3 Erwin et aI., Cal. Criminal Defense Practice (1997) Speedy Trial, ch. 62,
p. 62-15 (reI. 35- 5/96).)

(2 Miller & Starr, Cal. Real Estate (2d ed.1989) § 3:11, p. 71.)
(1 Herlick, Cal. Workers' Compensation Law (5th ed. 1994) § 10.18,

p. 10-33.)
(2 McCormick, Evidence (4th ed. 1992) Hearsay, § 251, p. 118.)
(2 Wharton's Criminal Law (15th ed. 1994) § 140, pp. 248-249.)
(2 LaFave, Search and Seizure (3d ed. 1996) § 4.9(e), p. 649.)
(4 Mallen & Smith, Legal Malpractice (4th ed. 1996) Litigation, § 32.1,

p. 128.)

The Rutter Group publications are cited by authorts), title, and with
expanded date parenthetical. The paragraph designations suffice for the
Rutter Group publications, although the author may include page numbers
if available. Because paragraph numbers include a colon and page numbers
are hyphenated, use "to" when a cite includes multiple paragraphs or pages.

(Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter
Group 1997) ~ 10:106 et seq., p. 10-43 et seq.)

(Croskey et aI., Cal. Practice Guide: Insurance Litigation (The Rutter Group
1997) ~ 3:33, p. 3-6.)

(Eisenberg et aI., Cal. Practice Guide: Civil Appeals and Writs (The Rutter
Group 1997) ~~ 8:15 to 8:18, pp. 8-4 to 8-6 (rev. # 1,1998).)

Hogoboom and King, California Practice Guide: Family Law (The Rutter
Group 1998) paragraph 12:100, page 12-20.4.

[B] Citation to supplement

The term "supplement" generally describes any update material
issued at regular intervals (e.g., every year) for a publication, including
update material issued in softcover pamphlets for bound volumes or
looseleaf publications (but not looseleaf pages issued to replace or add to
the main text) and the update inserts for the inside back cover of bound vol-
umes, which are sometimes called "pocket parts." When citing to a supple-
ment or pocket part, include "supp." in the parenthetical and provide the
section, paragraph, or page of the supplement. When citing to an update
alone, the parent volume's edition and date are omitted.

(3A Corbin on Contracts (1998 supp.) § 654E.)
(9 Witkin, Cal. Procedure (1999 supp.) Appeal, § 11A, p. 5.)
(7 Witkin, Summary of Cal. Law (1999 supp.) Constitutional Law, § 134,

p.88.)
(2 Ehrman & Flavin, Taxing Cal. Property (1998 supp.) § 32:03, p. 130.)
8 Witkin, California Procedure (1999 supp.) Enforcement of Judgment,

section 389C, pages 44-45.
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[C] Citation to volume and supplement

A single citation can refer to the same section of both a volume and
its supplement, as in the following examples, if the reference is intended to
be a general citation to text discussion. However, a single citation to both
volume and supplement cannot be used if point pages are provided; in that
case, use id. for the supplement reference.

(See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989 & 1998 supp.)
Punishmentfor Crime, § 1418.)

(See 5 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989 & 1998 supp.)
Trial, § 2590.)

(2 Harper et aI., Law of Torts (1986 & 1998 supp.) § 6.12.)
(See 2 Witkin, Cal. Procedure (4th ed. 1996) Courts, § 342, p. 411; id.

(1994 supp.) § 397, p. 32.)

[D] Subsequent references to publication: ibid., id., supra, and
short cites

To repeat an identical reference in the same paragraph, without any
intervening citation, use ibid. To cite the same volume and a different page
or section, use id. and insert the new page or section number. Ibid. and id.
are used only to refer to the immediately preceding authority cited in the
same paragraph.

Use supra when the subsequent reference is in a different paragraph,
or when the subsequent reference is in the same paragraph, but with inter-
vening citations to other authority. A citation in a footnote appended to a
paragraph is considered intervening for purposes of using supra.

When a subsequent reference is in a different paragraph, give the
volume number (if any), the author's name, the title, the word supra (omit-
ting the edition and year, to Signal that it was previously cited), and the sec-
tion and page number. After this information is provided once in a
paragraph, subsequent supra references in the same paragraph may be fur-
ther abbreviated. Typically, the volume number, if any, the author's name,
and the section and page information will suffice: for example, 6 Witkin,
supra, § 748 at p. 83 after an inception cite in the same paragraph to 6
Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 732, p. 60.

For multivolume works, use supra for subsequent references to differ-
ent volumes with the same publication date as the volume first cited. When
the publication year is different, the citation is treated as an initial cite.

When a particular reference work will be cited often in a document,
the author may adopt an abbreviated form of citation (i.e., a short cite) for
subsequent references requiring the supra Signal. Adopting a short cite is
typically done by setting forth the short cite in parentheses immediately
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following the initial cite, prefaced by the word "hereafter," if desired. A
short cite typically allows the title to be omitted from subsequent refer-
ences, but it may not be used to omit information deemed necessary for
identifying and locating cited material.

the court concluded that the point was valid. (See 2 Koch, Administrative
Law and Practice (1997) § 2.23, pp. 105-107.) The next contention is
based on the same legal theory (ibid.) and can be so considered.
(Note: Both cites to same volume and page.)

the court based its holding on that theory (2 Corbin, Contracts (1995) § 5.28,
p. 142). A possible exception to that theory (id. at p. 147) is raised by
appellants. (Note: Two cites to same volume, different pages.)

For a discussion of defendant's contention, see Fleming on Torts (3d ed.
1965) pages 491 to 492. This view is also held by other authorities (see,
e.g., Prosser on Torts (Bd ed. 1964) p. 865), but in light of the facts of
this case a better solution is available to us (Fleming, supra, at p. 493).
(Note: Initial reference and subsequent reference in same paragraph
with intervening citation.)

The crime of conspiracy calls for several distinctions, both in connection
with double jeopardy and with double punishment. (3 Witkin & Epstein,
Cal. Criminal Law (2d ed. 1989) Punishment, § 1413, p. 1673.)

A conspiracy is a distinct offense from the substantive crime for purposes of
double jeopardy. (3 Witkin & Epstein, Cal. Criminal Law, supra, § 1413,
p. 1674.) (Note: Initial reference followed by a subsequent reference in
a new paragraph.)

(2 Witkin, Cal. Procedure (4th ed. 1996) Courts, § 40, p. 67.) ...
(3 Witkin, supra, Actions, § 161, p. 231.) (Note: Both volumes
published in 1996, thus permitting "supra" for the subsequent cite.)

But: (1 Witkin, Cal. Procedure (4th ed. 1996) Attorneys, § 47, p. 77.) ...
(9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 827, p. 853.) (Note:
Volumes published in different years, thus precluding use of supra.)

discussed in 5 Witkin and Epstein, California Criminal Law (2d ed. 1988)
Trial, section 2905, page 3555 (hereafter Witkin & Epstein).

"An attack on the defendant's attorney can be seriously prejudicial as an
attack on the defendant himself, and, in view of the accepted doctrines
of legal ethics and decorum [citation], it is never excusable." (5 Witkin &
Epstein, supra, Trial, § 2914, p. 3570.) (Note: Initial reference adopting
a short cite with a subsequent reference in a different paragraph.)

(People v. Slack (1989) 210 Cal.App.3d 937, 940 [258 Cal.Rptr. 702];
1 LaFave & Scott, Substantive Criminal Law (1986) Justification and
Excuse, § 5.4, pp. 627-640 (hereafter LaFave); 1 Wharton's Criminal
Law (15th ed. 1993) Defenses, § 90, pp. 614-628 (hereafter Wharton);
Perkins & Boyce, Criminal Law (3d ed. 1982) Impelled Perpetration, § 2,
pp. 1064-1072 (hereafter Perkins).) "However, the 'modern cases
have tended to blur the distinction between duress and necessity.'''
(LaFave, supra, at p. 628; see also Perkins, supra, at pp. 1064-1065.)
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(Note: Adoption of multiple short cites with subsequent references in a
different paragraph.)

For use of ibid., id., and supra with citations to opinions, see chapter
1; for use with annotated codes and compilations of legislative materials,
see chapter 2.

§ 3:2 Continuing Education of the Bar and Center for Judicial
Education and Research publications

The publications of the California Continuing Education of the Bar
(Cont.Ed.Bar) and the California Center for Judicial Education and
Research (CJER) are cited by volume number (if any), author, title, paren-
thetical with publisher and publication year, and section and page number
(if any). The author of an individual chapter is not given, but the use of
chapter titles is encouraged. If the publication is a second or later edition,
the style is "(Cont.Ed.Bar 2d ed. [year])" or "(CJER 2d ed. [year])." If the
section number is given, the page number is needed only if it assists the
reader in quickly locating the material.

(Cal. Criminal Law: Procedure and Practice (Cont.Ed. Bar 4th ed. 1998)
§§ 39.4, 42.7, pp. 1060, 1149.)

(Cal. Tort Guide (Cont.Ed. Bar 3d ed. 1996) Animals, § 3.2, p. 67.)
(Employment Law Compliance for New Businesses (ContEd.Bar 1997)

Employment Agreements, § 3.22, p. 3-10.)
(Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed. Bar 2d ed.

1990) § 1.3, p. 5.)
(1 Cal. Liability Insurance Practice: Claims and Litigation (Cont.Ed.Bar 1994)

§ 1.28, pp. 1-21 to 1-22.)
(1 Jefferson, Cal. Evidence Benchbook (ContEd.Bar 3d ed. 1997) Hearsay

and Nonhearsay Evidence, § 1.45, p. 31.)
(1 Kostka & Zischke, Practice Under the Cal. Environmental Quality Act

(ContEd.Bar 1997) §§ 12.3-12.6, pp. 459-466.)
As explained in 2 California Conservatorships and Guardianships

(ContEd.Bar 1990) sections 15.88-15.89, pages 872-875, ...
(Heafey, Cal. Trial Objections (Cont.Ed.Bar 6th ed. 1998) Unduly

Inflammatory, § 30.2, p. 342.)
(Cal. Judges Benchbook: Civil Proceedings Before Trial (CJER 1995) Law

and Motion, § 6.81, p. 276.)
(CJER Felony Sentencing Handbook (CJER 1997) p. 11.)
in CJERMandatory Criminal Jury Instructions Handbook (CJER 1997)

Selected Common Instructional Errors, section 3.13.

When citing a supplement to a Continuing Education of the Bar or
CJER volume, add "supp." to the expanded parenthetical, as follows:

(Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed.Bar 1997
supp.) § 1.14.)
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California Attorney's Damages Guide (ContEd.Bar 1998 supp.) section
2.33A, page 91, ...

(Cal. Judges Benchbook: Civil Trials (CJER 1995 supp.) Witnesses, § 8.90.)

For citing to an updated looseleaf or topical reporter published by
Continuing Education of the Bar, see section 3:9. For citing to CD-ROM
versions of Continuing Education of the Bar materials, see section 3:15.

§ 3:3 Legal encyclopedias, Blackstone's Commentaries

[A] Legal encyclopedias, generally

Citations to legal encyclopedias should include the volume number,
encyclopedia title, the volume's publication year, the subject, section num-
ber, footnote number (if citing to footnote), and page number. If the cita-
tion is simply a general reference, the page number may be omitted. If the
citation is outside of parentheses, the encyclopedia title and words such as
"page" and "section" are spelled out; if within parentheses, they are
abbreviated.

(5 CJ.S. (1993) Appeal and Error, § 641 & fn. 41, p. 65.)
(7 Cal.Jur.3d (1989) Attorneys at Law, § 43.)
(47 Am.Jur.2d (1995) Judgments, § 717, p. 185.)
That issue is covered in 55 American Jurisprudence Second (1996)

Mortgages, section 366, page 99. It is discussed further in 55 American
Jurisprudence Second, supra, Mortgages, section 367.

[B] Abbreviations for legal encyclopedias

American Jurisprudence
American Jurisprudence Second
California Jurisprudence
California Jurisprudence Second
California Jurisprudence Third
Corpus Juris
Corpus Juris Secundum

Am.Jur.
Am.Jur.2d
Cal.Jur.
Cal.Jur.2d
Cal.Jur.3d
CJ.
CJ.S.

[C] Blackstone's Commentaries

Several editors have republished Blackstone's Commentaries on the
Laws of England, with annotations. These editions note the original page
number with an asterisk (the star paging system). When citing the Com-
mentaries directly from these annotated reprints, omit the date and edition,
and use the original page numbers. However, when citing to an annotation,
note the editor, publication date, edition, and annotation page number.

2 Blackstone's Commentaries 296 or
2 Blackstone, Commentaries 296
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(2 Jones's Blackstone (1916) pp. 2387, 2390.)
1 Cooley's Blackstone (4th ed. 1899) page 142, footnote 4.

§ 3:4 Dictionaries

Citations to dictionaries should include the volume number (if any),
title (from the title page), edition, publication year of volume (from the
copyright page), and page number. Noting the column number is optional.
If the citation is in parentheses, use abbreviations for "page" and "column,"
and use "Diet."

(American Heritage Dict. (2d college ed. 1982) p. 476.)
(See Black's Law Dict. (6th ed. 1990) p. 810, col. 2.)
(See Black's Law Dict. (7th ed. 1999) p. 810, col. 2.)
(5 Oxford English Dict. (2d ed. 1989) p. 556.)
(Oxford English Dict. (2d ed. CD-ROM 1994).)
(Webster's 3d New Internat. Dict. (1981) p. 1206.)
(Webster's New World Dict. (3d college ed. 1991) p. 450.)
(Webster's 9th New Collegiate Dict. (1989) pp. 28-29.)
(Bander, Law Dict. of Practical Definitions (1966) p. 4.)
(Garner, Dict. of Modern Legal Usage (2d ed. 1995) p. 842.)
(17A Words and Phrases (1958) p. 63.)
in 16 Words and Phrases (1997 supp.) at page 7, column 2.
from Webster's New International Dictionary (2d ed. 1941) page 18 ...
defined by Webster's Third New International Dictionary (1981) at page

786.
In Webster's Ninth New Collegiate Dictionary (1989) page 105 ...
found in Webster's College Dictionary (1991) at page 32.
Ballentine's Law Dictionary (3d ed. 1969) at page 489 states: ...
5 Oxford English Dictionary (2d ed. 1989) page 556.
in 1 Schmidt, Attorney's Dictionary of Medicine (1998) page A-111.
in the American Heritage Dictionary, supra, at page 489.

§ 3:5 Jury instructions: CALJIC and BAJI

California Jury Instructions, Civil, Book of Approved Jury Instruc-
tions, is cited as BAJI, and California Jury Instructions, Criminal, is cited as
CALJIe. Both sets are prepared by the Committee on Standard Jury Instruc-
tions of the Superior Court of Los Angeles County. Each set is generally
updated once or twice a year; the updates are cumulative for new or revised
versions of instructions still in force.

Use the abbreviations BAJI and CALJIC both in the body of a sen-
tence and within parentheses, and always use the abbreviation "No." for
"number." Whenever a jury instruction given or requested at trial is quoted
or described in detail, or when identification of the jury instruction is
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merely for background of context (i.e., the instruction is not an issue on
appeal), only the title and number are given. For example:

BAJI No. 6.20 was not given.
As given at defendant's trial, CAUIC No. 2.21.2 states: "A witness who

is willfully false in one material part of his or her testimony is to be
distrusted in others. You may reject the whole testimony of a witness
who willfully has testified falsely as to a material point, unless, from all
the evidence, you believe the probability of truth favors his or her
testimony in other particulars."

In the present case, as to the issue of malice, the trial court instructed the
jury (pursuant to a modified version of BAJI No. 7.05) that the qualified
privilege "is lost ... if the person making the statement was: [1]] 1.
Motivated by hatred or ill-will toward the plaintiff which induced the
publication; or [1]] 2. Without a good-faith belief in the truth of the
statement. "

The guilt and penalty juries received standard instructions identifying a wide
range of factors bearing on credibility (CALJIC No. 2.20), and explaining
that discrepancies within or between witness accounts could be the
product of innocent misrecollection or honest differences in perception
and do not necessarily mean such testimony should be discredited
(CALJIC No. 2.21.1). With the approval of both parties, the trial court
also gave the standard instruction concerning false testimony at each
phase of trial (CALJIC No. 2.21.2).

If the historical development of an instruction is relevant, provide the
edition and date, in addition to the instruction number, the first time the
instruction is cited. For new or revised instructions printed only in the
annual supplement or pocket part, include the year the instruction was added
or revised, its status as new, revised, or re-revised, and the bound volume edi-
tion that the instruction updates. These guidelines also apply when referring
to use notes or comments following CALJIC or BAJI instructions. For subse-
quent citations, supra may be used to signal the prior citation and substitute
for parenthetical volume and date information (see also § 3:l[D]).

BAJI No. 2.60 (7th ed. 1986) previously required .
and former CALJIC No. 9.44 (5th ed. 1988), which .
(CALJIC No. 2.27 (6th ed. 1997).)
(BAJI No. 2.21 (8th ed. 1994).)
(BAJI No. 7.70 (1992 re-rev.) (7th ed. 1986).)
(BAJI No. 7.91 (1995 new) (8th ed. 1994).)
was based on BAJI No. 9.00.7 (1997 rev.) (8th ed. 1994).
and CALJIC No: 3.02 (1994 rev.) (5th ed. 1988) previously stated ...
(Com. to CALJIC No. 2.50.01 (6th ed. 1996) p. 362.)
(Use Note to BAJI No. 2.02 (8th ed. 1994) p. 142.)
Use Note to BAJI No. 3.60 (1997 rev.) (8th ed. 1994) page 220 points

out ....
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and the Comment to BAJI No. 6.00.2 (8th ed. 1994) at page 242 states
that ....

§ 3:6 Restatements

Cite Restatements by title and section number. If the citation is
within parentheses, use abbreviations for "comment," "illustration,"
"appendix," "subdivision," and "page," and "s" for "section." The date of
the Restatement is optional. When citing a comment or illustration, give the
page number. (When citing an original Restatement in parentheses, a
comma is inserted for clarity between "Rest." and the title.)

section 100 of the Restatement Second of Trusts.
the Restatement Second of Agency, section 433.
the Restatement Second of Torts, section 868, comment c, page 275 ...
the Restatement Second of Trusts (§ 96, com. d, illus. 1, p. 245).
(Rest., Conf. of Laws, § 22.)
(Rest., Contracts, § 342, com. a, p. 561.)
(Rest., Contracts, § 479, com. a, illus. 1, p. 915.)
(Rest., Property, Future Interests (1936) § 157.)
(Rest.2d Agency, §§ 39, 76, com. c, p. 196.)
(Rest.2d Agency, § 39, com. b, p. 130.)
(Rest.2d Torts, §§ 302, 302A, 431.)
(Rest.2d Trusts, § 108, com. f. p. 239.)
(See Rest.2d Agency (appen.) § 164, reporter's notes, pp. 249-252.)

When citing a draft version of a Restatement that has not been
approved and promulgated, or when citing a proposed final draft, use the
following forms:

the Restatement Second of Judgments, section 68.1 (Tent. Draft No.3,
1976), denying preclusive effect to an unreviewable judgment.

(Rest.3d Torts, Products Liability (Tent. Draft No.2, Mar. 13, 1995) § 8.)
(Rest.3d Property, Servitudes (Tent. Draft No.1, Apr. 5, 1989) § 2.1, com.

c., p. 7.)
(Rest., Law Governing Lawyers (Tent. Draft No.4, supra) § 209, subd. (2).)
(Rest., Torts (Proposed Final Draft No.2) § 91.)

§ 3:7 Annotated reporters

[A] General guidelines

A citation to an annotation in a selective reporter consists of the word
"Annotation" (or "Annot." if the cite is within parentheses), the annotation
title (recommended but not required), the volume's publication date, the vol-
ume number, the name of the reporter, and the inception page. Provide the
section or footnote number. Include the point page if quoting or if otherwise
necessary to assist the reader in locating the cited material. As with law
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reviews (see § 3:8), the word "page" or abbreviation "p." is not used in the ini-
tial reference to an annotation. Always abbreviate the title of the reporter (see
below for abbreviations). The author's name is never given.

When giving the annotation title, use the title's original hyphenation
and other punctuation. Do not use italics. In some volumes, annotation
titles are published in all capital letters; when citing these, only use initial
capital letters. Use initial capital letters for all words except articles C'a,"
"an," "the"), coordinating conjunctions ("or," "and," etc.), and preposi-
tions of four letters or fewer ("into," "from," "of," "for," "to," etc.).

Annotation, Minor's Entry into Home of Parent as Sufficient to Sustain
Burglary Charge (1994) 17 A L.R.5th 111 , 116, section 2 ....

Annotation, Determination of Materiality of Allegedly Perjurious Testimony
in Prosecution Under 18 USCS §§ 1621, 1622 (1975) 22 AL.R.Fed. 379.

Annotation (1983) 20 AL.RAth 23, and cases cited, ...
Cases from other jurisdictions on this general subject are collected in

Annotation (1981) 7 AL.RAth 1146.
(Annot., Exclusion of Public During Criminal Trial (1956) 48 AL.R.2d 1436.)
(Cases collected in Annot., 92 AL.R.Fed. 893.)
(An not. , Recovery of Damages for Expense of Medical Monitoring to

Detect or Prevent Future Disease or Condition (1994) 17 AL.R.5th 327,
340.)

(An not. (1994) 19 AL.R.5th 439 [collecting casesl.)
(Cf. Annot., What Constitutes Single Accident or Occurrence Within

Liability Policy Limiting Insurer's Liability to a Specified Amount Per
Accident or Occurrence (1988) 64 AL.RAth 668.)

(See Annot., Event Triggering Liability Insurance Coverage as Occurring
Within Period of Time Covered by Liability Insurance Policy Where Injury
or Damage Is Delayed-Modern Cases (1993) 14 AL.R.5th 695, 729, §
6, and cases cited.)

(Annot., Mistake of Law as Ground for Annulment of Compromise, 1916D
Am. & Eng.Ann.Cas. 347, 349.)

[B] Citation to supplement

(See Annot., Liability of Property Owner for Damages from Spread of
Accidental Fire Originating on Property (1994) 17 AL.R.5th 547, 620,
§ 9, and later cases (1997 supp.) p. 18.)

(See Annot., Propriety of Lesser-Included-Offense Charge to Jury in Federal
Homicide Prosecution (1991) 101 AL.R.Fed. 615, and later cases (1997
supp.) p. 26.)

(See generally Annot., Admissibility of Hearsay Evidence in Probation
Revocation Hearings (1982) 11 AL.RAth 999 (1993 supp.) § 4 and
cases cited.)
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Annotation, Award of Custody of Child Where Contest Is Between Child's
Grandparent and One Other Than Child's Parent (1970) 30 AL.R.3d
290,316, section 14, and later cases (id. (1998 supp.)).

See generally Annotation, Admissibility of Hearsay Evidence in Probation
Revocation Hearings (1982) 11 AL.RAth 999 (1993 supp.) section 4,
and cases cited.

[C] Abbreviations for annotated reporters

American and English Annotated Cases Am. & Eng.Ann.Cas.
American Annotated Cases Ann.Cas.
American Decisions Am.Dec.
American Law Reports AL.R.
American Law Reports, Second Series AL.R.2d
American Law Reports, Third Series AL.R.3d
American Law Reports, Fourth Series AL.RAth
American Law Reports, Fifth Series AL.R.5th
American Law Reports, Federal Series AL.R.Fed.
Lawyers' Reports Annotated L.RA
Lawyers' Reports Annotated (New Series) L.RA(N.S.)

§ 3:8 Law reviews and bar journals

[A] General guidelines

In citing articles from law reviews and bar journals, list the author,
the title of the article (in italics), the date, the volume number, the abbrevia-
tion of the periodical, the inception page, and any point pages. The title of
the periodical is always abbreviated, whether the citation is in text or in a
parenthetical citation. As with annotations (see § 3.7) the word "page" or
abbreviation "p." is not used in the initial reference to a law review article. If
there are two authors, give both names, connected by "and" (or "Sr" in
parentheses); if there are more than two, use only the first named author
and "et al." Use last names only. Notes and comments are cited in the same
manner as articles, except that "Note" and "Comment" are used instead of
the author, even when the note or comment is signed. Again, a shortened
title may be used for subsequent references. Do not abbreviate "Comment"
in this context within parenthetical citations.

Abbreviate "Law Review" as "L'Rev.," and "Law Journal" as "L.J."
Insert a space between the abbreviation of the school or the journal and
"L'Rev." or "L.J." For abbreviations of some commonly cited journals, see
the list in [B] below. For abbreviations of other law reviews and journals,
consult The Bluebook: A Uniform System of Citation (l6th ed. 1996)
abbreviations.

Do not shorten the article's title in the first reference. Follow the
title's punctuation. Use quotation marks only if the original title does. In
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some law reviews, article titles are published in capital letters only; if so,
change the capitalization to initial capital letters. (For initial capitals in
annotation titles, see § 3:7[A].) For subsequent references after the first full
citation, an abbreviated reference (short cite) can be used (e.g., the author's
name or a shortened version of the title).

(Faigman & Wright, The Battered Woman Syndrome in the Age of Science
(1997) 39 Ariz. L.Rev. 67 (hereafter Battered Woman Syndrome).)

(Sullivan, Unconstitutional Conditions (1989) 102 Harv. L.Rev. 1415,
1443.)

(Lessig, The Zones of Cyberspace (1996) 48 Stan. L.Rev. 1403.)
(Delgado, Rodrigo's Fifteenth Chronicle: Racial Mixture, Latino-Critical

Scholarship, and the Black-White Binary (1997) 75 Tex. L.Rev. 1181
(hereafter Delgado).)

(Rubin, Peer Sexual Harassment: Existing Harassment Dodrine and Its
Application to School Children (1997) 8 Hastings Women's LJ. 141
(hereafter Rubin).)

(Hill, Defamation and Privacy Under the First Amendment (1976) 76
Colum. L.Rev. 1205, 1284, fn. omitted.)

That issue was discussed in Friendly, "Some Kind of Hearing" (1975) 123
U.Pa. L.Rev. 1267, 1269-1270, footnote 10 (hereafter Friendly) .... In
Friendly, supra, at page 1270, ...

(Note, Hacking Through the Computer Fraud and Abuse Ad (1997) 31
U.c. Davis L.Rev. 283.)

(Comment, The Limitations of Trademark Law in Addressing Domain
Disputes (1997) 45 UCLA L.Rev. 1487 (hereafter Domain Disputes).)

(See Comment, Corporal Punishment in the Public Schools (1971) 6
Harv.C.R.-c.L. L.Rev. 583.)

(See Note, Should We Believe the People Who Believe the Children?: The
Need for a New Sexual Abuse Tender Years Hearsay Exception Statute
(1995) 32 Harv. J. on Legis. 207, 237 (hereafter Note).) ... (See Note,
supra, 32 Harv. J. on Legis. at pp. 238-239.)

As explained in Note, State Civil Service Law-Civil Service Restridions on
Contra ding Out by State Agencies (1980) 55 Wash. L.Rev. 419,
434-435, footnotes 76-84, and cases cited (hereafter State Civil
Service) ... (See State Civil Service, supra, 55 Wash. L.Rev. at p. 435.)

[B] Abbreviations for frequently cited law reviews andjoumals

A partial list of commonly cited law reviews and journals and their
abbreviated forms follow. For other law reviews and journals, consult The
Bluebook and the Index to Legal Periodicals.

California Law Review (UC Berkeley; Boalt Hall)
California Western Law Review
Ecology Law Quarterly
Harvard Civil Rights-Civil Liberties Law Review
Harvard Law Review

Cal. L.Rev.
Cal. Western L.Rev.
Ecology L.Q.
Harv.C.R.-C.L. L.Rev.
Harv. L.Rev.
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Hastings Constitutional Law Quarterly
Hastings Law Journal
Loyola University of Los Angeles Law Review
Pacific Law Journal
Pepperdine Law Review
San Diego Law Review
Santa Clara Law Review
Southern California Law Review
Southwestern University Law Review
Stanford Law Review
U.C.LA Law Review
U.c. Davis Law Review
University of San Francisco Law Review

Hastings Const. L.Q.
Hastings L.J.
Loyola LA L.Rev.
Pacific L.J.
Pepperdine L.Rev.
San Diego L.Rev.
Santa Clara L.Rev.
So.Cal. L.Rev.
Sw.U. L.Rev.
Stan. L.Rev.
UCLA L.Rev.
U.c. Davis L.Rev.
U.S.F. L.Rev.

§ 3:9 Topical law reporters and services

Topical reporters and services are ongoing compilations of deci-
sions, administrative materials, and analytical material focusing on selected
areas of law, such as labor or tax law. Covered here are citation styles for
analytical material and other secondary reference matter included in some
topical reporters and services.

Some topical reporters and services equally fit the description for law
reviews and journals (see § 3:8), particularly reporters or services whose con-
tent is mostly or exclusively analytical. The citation styles are thus similar.
Because topical reporters and services are produced in a variety of formats, no
uniform or formulaic citation style for analytical material is feasible. Include
as much of the following information as is practical, in the sequence sug-
gested, to facilitate identifying and locating cited material: (1) a description of
the item cited (e.g., author and italicized title, where applicable); (2) a paren-
thetical for the publisher and date of publication (publisher is optional); (3)
the volume (and issue) number; (4) publication title, abbreviated; and (5)
page, paragraph, or section designations. Abbreviate the publication title
both in parentheses and in the text. "Law Reporter" is abbreviated as
"L.Rptr.," and "Law Reports" is abbreviated as "L'Rep."

In Suarez, From the Jaws of Defeat: Miranda After Peevy, volume 1998,
No.7, Cal. Crim. Defense Prac. Rptr. 406, the author revisits .... [Note:
This cite is to a monthly pamphlet not yet integrated into its yearly
binder; the date parenthetical is omitted because the volume
designation provides it.]

(Dynamic Concepts, Inc. v. Truck Ins. Exchange (1998) 98 Cal.Tort Rptr.
107-111.) [Note: This cite is to a summary and commentary, not a
verbatim report of the opinion.]

in Fraser, Telecommunications Competition Arrives: Is Universal Service
Out of Order? (1995) volume 15, No.4, Cal. Reg. L.Rptr. 1,5.
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(Fellmeth, Unfair Competition Act Enforcement by Agencies, Prosecutors,
and Private Litigants: Who's on First? (1995) vol. 15, No.1, Cal. Reg.
L.Rptr. 1, 8.)

(Chin, Significant Developments in Real Estate Sales (Cont.Ed. Bar 1998) 21
Real Prop. L.Rptr. 72, 73.)

(See Stokes, The SLAPP Statute: A Three- Year Retrospective on a
Constitutional Experiment (CantEd. Bar 1996) 17 Civ. Litigation Rptr.
411,415.)

Eastman, Correcting the Ten Most Common Misconceptions About CEQA
(ContEd.Bar 1998) 21 Real Prop. L.Rptr. 97.

In Turner, California's Summary Adiudication Procedure (Cont.Ed.Bar
1997) 19 Civ. Litigation Rptr. 88, Justice Turner observed that ....

If the text material in a looseleaf publication has undergone recent
Significant change, it is sometimes helpful to provide the release or revision
date indicated on the bottom of the page; insert the date exactly as indicated
(see also § 3:l[A]).

(1 Cal. Trial Practice: Civil Procedure During Trial (ContEd.Bar 3d ed. 1995)
Handling Trials Efficiently, § 1.9, p. 13 (rev. 3/97).)

For citing judicial opinions reported in topical law reporters and
services, see chapter 1; for citing administrative regulatory material, see
chapter 2.

§ 3: 10 Legal citation manuals

When citing legal citation manuals, list the title, edition, date of
publication, and section number. The page number is optional and may be
added if it assists the reader in locating the reference quickly. When the cita-
tion is in parentheses, use the abbreviations "p." for page, "§" for section,
"&" for "and," and "9[" for paragraph.

(Cal. Style Manual (4th ed. 2000) § 1:28 et seq.)
pursuant to the California Style Manual, supra, section 1:16 et seq.
(The Bluebook: A Uniform System of Citation (16th ed. 1996) §§ 14.1,

14.2, pp. 93-94.)
and The Bluebook, supra, T-15, page 319 et seq., contains a listing of

topical services.

§ 3:11 Magazines

When citing magazine articles, note the author's name (if any), title
of article (in italics), date, name of publication, and page number. In gen-
eral, legal magazines and other professional publications use a citation for-
mat similar to law reviews and journals and do not use "page" or "p." before
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the page number in a full citation. General interest magazines do use
"page," "p.," or "pp." in the citation.

(Davis et al., Prevalence and Incidence of Vertically Acquired HIV Infection
in the United States (Sept. 20,1995) 274 JAMA 952.)

(Gladwell, Do Parents Matter? (Aug. 17, 1998) The New Yorker, at p. 57.)
Booth, The Bad Samaritan (Sept. 7,1998) Time, at page 59.
in Mann, Who Will Own Your Next Good Idea? (Sept. 1998) The Atlantic

Monthly, pages 61-62, ...

§ 3:12 Newspapers

When citing newspaper articles, note author's name (if any), title of
article (in italics), name of publication, date (in parentheses: month, day,
year), page, and column number (optional). In citing newspapers that num-
ber each section separately, include the section designation with the page
number (e.g., p. A22). "Page" and "column" are spelled out when the refer-
ence is not in parentheses. Always abbreviate the month.

(Budnick, Muzzling the Campaign Watchdog, S.F. Recorder (Apr. 7, 1998)
p. 1.)

(Carrizosa, Unwed Father Can't Try to Prove Paternity, S.F. Daily J. (Apr. 7,
1998) p. 1.)

(Silberfeld, Scientific Law of Unintended Consequences, Nat.L.J. (Jan. 19,
1998) p. A22.)

(Smith, Now as Then, S.F. Chronicle (Mar. 7,1989) p. 2, col. 4 (hereafter
Smith).) ... (Smith, supra, p. 3, col. 1.)

in Frantz, Sweepstakes Could Face Restrictions, N.Y. Times (Sept. 2, 1998)
page A18, column 6, ...

(Wall StreetJournal (Aug. 21, 1998) p. 1, col. 6.)

§ 3:13 Books, essays, pamphlets, reference works, and interviews

[A] General rule

When citing books, essays, pamphlets, reference works, or inter-
views, list author, title (not italicized, except for essays), edition (if more
than one) and year of publication in parentheses, and page number where
relevant. Noting the publisher is optional, but it may be included where
there are multiple editions of a work. If there are two authors, name both,
using last names, connected by "and" (or an ampersand (Sr) if cite is in
parentheses); if there are more than two, list only the first named author fol-
lowed by "et al." Use the abbreviation "p." for "page" when the citation is in
parentheses.
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[B] Books

(Rifkin, The Biotechnical Century (1998) pp. 137-139.)
(See Normand et aI., Under the Influence: Drugs and the American Work

Force (1994) pp. 220-223 (hereafter Drugs and the American Work
Force).)

(Carter, The Culture of Disbelief (1993) p. 100.)
(Williams, Alchemy of Race and Rights (1991) p. 223.)
(Darwin, The Origin of Species (J.M. Dent 1971).)
(Bartlett, Familiar Quotations (11th ed. 1941) p. 98.)
(Madeleine, Monetary and Banking Theories of Jacksonian Democracy

(1943) pp. 22-24.)
Alderman and Kennedy, The Right to Privacy (1995) pages 131-132.
Evans and Nelson, Wage Justice (1989) page 20.

For the Bible and Shakespeare, see [Gl, below.

[C] Essays

When citing an individual essay from a book of collected essays,
note the author and title of the essay, followed by the word "in," the title and
editor of the collection, the date of the book's publication, and the page
number. Essay titles are italicized. When citing collections with two editors,
name both, using "and" or "&." If there are more than two editors, name
only the first and use "et al." for the others. (If the editor is also the essay
author, omit the editor notation.)

(Hassoun, Water Between Arabs and Israelis: Researching Twice-Promised
Resources in Water, Culture & Power (Donahue & Johnston edits.,
1998) p. 313.)

(Lubiano, Black Ladies, Welfare Queens, and State Minstrels: Ideological
War by Narrative Means in Race-ing Justice, En-gendering Power:
Essayson Anita Hill, Clarence Thomas, and the Construction of Social
Reality (Morrison edit., 1992) pp. 323, 332.)

Finkelman, Chief Justice Hornblower of New Jersey and the Fugitive Slave •
Law of 1793 in Slavery and the Law (1997) pages 113-114, ... [Note:
This essay author also edited the book, so no separate notation as editor
is necessary.]

[D] Pamphlets

When citing a pamphlet, note the source, title, date of publication,
section heading if desired, and page number. Use the abbreviation "p." for
page when the citation is in parentheses.

(Cal. Dept. Personnel Admin., Computer User's Handbook (Mar. 1997)
appen. B.)
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(Cal. Public Employees' Retirement System, Understanding CaIPERS:A
Guidebook for Public Officials (1995) Glossary of Terms, p. 35.)

(Nat. Council of Juvenile and Family Ct. Judges, Making Reasonable Efforts:
Steps for Keeping Families Together (undated) p. 19.)

For ballot pamphlets and other governmental material or legislative
history in pamphlet form, see Chapter 2.

[E] Reference works

Cite reference works by giving the title, the edition (if any) and date
of publication (in parentheses, unless the date is part of the title), the name
of the chapter or table (if desired), and the page number.

(See Cal. Statistical Abstract (1995) table D-12, p. 60.)
(Statistical Abstract of U.S. (94th ed. 1973) table 47, p. 38.)
(Wash. Information Directory 1997-1998, ch. 11, p. 351.)
World Almanac (1996) Employment, Labor Unions, page 157.

For government reports in general, see section 2:32; for Law Revi-
sion Commission reports, recommendations, and comments, see sec-
tion 2:33; for dictionaries, see section 3:4; and for miscellaneous studies,
reports, hearings, and manuals, see section 3: 14.

[F] Interviews

Cite an interview by giving the name of the article in italics, the per-
son interviewed (in parentheses), the source of the interview (magazine,
newspaper, and so forth), the date of the interview, and the page number.

Military Spendings: Impact on Business (interview with David Packard,
Deputy Sect. of Defense) U.S. News & World Report (Aug. 3,1970)
page 44 ....

[G] The Bible and Shakespeare

Cite the Bible by setting forth the book, chapter, and verse. Adding
translation or edition information is optional. The title, the Bible, is not ital-
icized. The names of books of the Bible are not abbreviated.

"thou shalt love him as thyself." (Leviticus 19:33-19:34.)
In the Old Testament (Holy Bible (New Am. Catholic ed. 1950», the Lord

spoke to Moses and said .... "

When citing Shakespeare, or any play, include the name of the play,
the act (in roman numerals), and the scene; the line of the quoted text is
optional.
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As Shakespeare wrote, "with all my imperfections on my head .... n

(Hamlet, act I, scene 5, line 66.)
Moreover, it seems to us that the Board "doth protest too much."

(Shakespeare, Hamlet, act III, scene 2, line 242.)

[H] Films, television shows, songs, and poems

Titles of films are set forth like book titles, in roman type, with initial
letters capitalized. The date parenthetical contains the name of the studio
that released the film and the date of release. This information is widely
available on the Internet.

(Platoon (Hemdale Film Corp. 1986).)
(The Godfather (Paramount Pictures 1972).)
A film called The Sandlot (Twentieth Century Fox 1993) ...

Titles of television shows and television series are set forth in italics.
If relevant, include a parenthetical for the television station or network, and
the date of broadcast.

on the daytime television show The Bold and the Beautiful.
for a television news show, Mornings on 2. After the interviewer ....
Roddenberry developed a television series entitled Star Trek.
a segment of On Scene: Emergency Response (KNBC television broadcast,

Sept. 29, 1990) ....

Titles of songs and poems are enclosed in quotation marks.

a clip of his performance of the James Brown song" Please, Please, Please."
Emily Dickinson's beautiful poem "Not in Vain."
(Wordsworth (1807) "The World Is Too Much With Us.")
"Long may our land be bright / With freedom's holy light .... "

(••America," 4th verse.)

§ 3: 14 Miscellaneous studies, reports, hearings, manuals, and speeches

Cite the author (if the author is institutional, cite the subunit, if any,
listed as the preparer and the general body of which the subunit is a part);
the title of the study, report, hearing, manual, or speech; the date (in paren-
theses); the section heading if desired; and the page number. Use the abbre-
viation "p." for "page" when the citation is in parentheses.

(ABA Section on Legal Education and Admissions to Bar, ABA
Comprehensive Guide to Bar Admission Requirements 1997-98 (1997)
chart VII: Foreign Law School Graduates, p. 47.)

(Admin. Off. of U.S. Cts., Electronic Case Files in the Federal Courts
(Discussion Draft, Mar. 1997) Authentication, Security, and Preservation
of the Litigation Record, p. 23.)
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(Nat. Inst. on Drug Abuse, U.S. Dept. Health & Human Services,
Pharmacokinetics, Metabolism and Pharmaceuticals of Drugs of Abuse,
NIDA Research Monograph No. 173 (1997) p. 112.)

(Nat. Centerfor State Cts., 1995 Ann. Rep., p. 6.)
(White House Domestic Policy Council, Health Security: The President's

Report to the American People (1993) pp. 14-15.)
(Supreme Jud. Ct., Commonwealth of Mass., Reinventing Justice 2022

(1992) appen., Technology and Justice Task Force Rep., p. 98.)
(Little Hoover Com., Unsafe in Their Own Homes: State Programs Fail to

Protect Elderly (Nov. 1991) p. 16.)
(See generally U.N. Gen. Assem., Universal Declaration of Human Rights

(Dec. 1948) Res. No. 217A (111).)
(President's Com. on Law Enforcement and Admin. of Justice, Rep. (1967)

The Challenge of Crime in a Free Society, p. 143.)
(John N. Turner, Minister of Justice and Atty. Gen. of Canada, address to

North American Judges Assn. Conf. (Dec. 1, 1969) Justice for the Poor.)
quoting the remarks of Honorable M. McAllister, Associate Justice of the

Supreme Court of Oregon, which appeared in the Report of Proceedings
of the National Defender Conference, National Defender Project of the
National Legal Aid and Defender Association, May 14-16,1969, pages
157,161.

quoting the American Bar Association's Project on Minimum Standards for
Criminal Justice, Eliminating Frivolous Appeals, Standards Relating to
Criminal Appeals (Approved Draft 1970) page 63.

§ 3:15 Computer-based sources

Most material treated in this chapter is available in both print-based
and computer-based versions. The computer-based versions are generally
available through the Internet, online legal research services (e.g., Westlaw
and Lexis), or on CD-ROM (i.e., compact disc-read only memory). For cit-
ing computer-based versions of opinions, see chapter 1; for online statutory
and legislative materials, see chapter 2.

Computer-based versions are generally cited in the same manner as
print-based versions. If page numbers from print-based versions are not
included in the computer-based version, citing the section, paragraph, or
similar designation will suffice. When citing supplemental update material
from a computer-based source, use the term "supplement" (see also
§ 3:1 [B]).

When a CD-ROM is used as the source for a citation, provide the
name of the publisher and date of issuance for the CD-ROM being used, in
parentheses.

(1 Cal. Trial Practice: Civil Procedure During Trial (ContEd.Bar CD-ROM
Apr. 1998) Handling Trials Efficiently, § 1.9.)
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(94 Cal. Forms of Pleading and Practice (Matthew Bender CD-ROM May
1998) Bankruptcy, § 94.10, p. 94-12.)

Some material may only be available from a computer-based source,
or the author may wish to signal that a computer-based source was relied
upon. In that case, to the extent possible, provide the author, title of the
article or other material, publisher or similar entity, and the date. Provide
the Westlaw or Lexis cite for material found thereon, or at least identify the
database, library, or file on Westlaw or Lexis in which the material is
located. For material found on the Internet, provide as much of the Uniform
Resource Locator (URL), in angled brackets « », as is necessary to facili-
tate locating the material on the Web site, and the date the material was read
or downloaded from the Internet site, which is signalled in parentheses (or
brackets if the citation as a whole is parenthetical) by the phrase "as of' in
conjunction with the date. 1£necessary a URL may be divided between lines
at any"/" in the address.

(Levenson, It's a Criminal Trial, Not a Political Referendum (Aug. 31,
1995) Westlaw, OJ-COMM, 1995 WL 511232.)

(Alden, Editorial Opinion (May 3,1998) <http://www.legal.com/
News/1371editorial.htm> [as of Sept. 21,1998].)

(Wilks, The Community Standards Conundrum in a Borderless World:
Making Sense of Obscenity Law in Cyberspace (Spring 1998) Institute
for Cyberspace Law and Policy <http://www.gse.ucla.edu/iclp/
flwilks.htm> [as of Nov. 3, 1998].)

in Fenigstein & Kaufman, Trade Wind: The Arrival of Online Securities
Offerings (June 1996) Institute for Cyberspace Law and Policy <http://
www.gse.ucla.edu/iclp/te.html> (as of June 18, 1996).

In addition, capitalize "Internet," "Web," and "World Wide Web."
Also, "Web site" is two words. Capitalize "Web," but not "site."
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CHAPTER 4

STYLE MECHANICS:
CAPITALIZATION, QUOTES,
NUMBERS, ITALICS, AND PUNCTUATION

A. CAPITALIZATION
§ 4:1 State courts

[A] General guidelines
[B] Appellate courts
[C] Trial courts

§ 4:2 Federal courts
[A] General guidelines
[B] Appellate courts
[C] Trial courts

§ 4:3 Judicial officers
[A] General guidelines
[B] Justices and judges; jurors
[C] Prosecutors and other attorneys

§ 4:4 Administrative agencies, bodies, and districts
[A] General guidelines
[B] State bodies
[C] Local bodies and districts
[D] The State Bar

§ 4:5 Executive and administrative officers
[A] General guidelines
[B] Federal and state officers
[C] Local and district officers

III
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§ 4:6

§ 4:7

§ 4:8

§ 4:9
§ 4:10

§ 4:11

Legislative bodies and officers
[Aj General guidelines
[Bj National and state bodies and officers
[Cj Local bodies and officers
States, counties, cities, towns, and geographic terms
[A] States and counties
[B] Cities and towns
[Cj Geographic terms
Proper names, derivative words, numbered items, and
labeled items
Headings and subheadings
Constitutions, amendments, statutes, and rules
[A] Constitutions and amendments
[Bj Statutes, popular names, government programs, and

familiar doctrines
[Cj Rules
[D] Title, division, part, chapter, article, section
Party designations
[A] People as party
[Bj Substitute designations for parties

B. QUOTED MATERIAL

§ 4: 12 Exact correspondence with original; fragments
§ 4:13 Noting omissions

[A] Omission at beginning of quoted sentence
[Bj Omission in middle of quoted sentence
[C] Omission at end of quoted sentence
[D] Omission following a quoted complete sentence
[E] Omission of significant portions of intervening material

[1] Omission from single paragraph
[2] Omissions from consecutive paragraphs
[3] Omission of entire paragraphs

[F] Omission of citations
[G] Omission of footnotes

§ 4:14 Bracketed substitutions for omissions
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§ 4:15 Error in quoted source
[A] Quote exactly
[B] Misspelled words
[C] Error obvious
[D] Error not obvious
[E] Multiple errors
[F] Error of omission

§ 4:16 Explanatory insertions in quoted material
§ 4:17 Completing citations within quoted material
§ 4:18 Adjusting quoted sentence for author's sentence
§ 4:19 Original paragraph formatting not followed
§ 4:20 Line spacing and margins; multipara graph quotes and

block quotes
§ 4:21 Multiparagraph quotes and adopted opinions, for opinion

authors
[A] Multiparagraph quotes
[B] Adopted opinions

§ 4:22 Quotations within quoted material
§ 4:23 Quotation marks with other punctuation
§ 4:24 Quotation marks for emphasis
§ 4:25 Footnotes in quoted material

[A] Footnotes in original included
[B] Footnotes added to original
[C] Footnotes added when adopting major portion of

another text
§ 4:26 Strike-out type in quoted material
§ 4:27 Italics and underscoring in quoted material

[A] Emphasis in original
[B] Emphasis added to quoted material

c. NUMBERS
§ 4:28 General rules governing numbers
§ 4:29 Dates
§ 4:30 Time
§ 4:31 Numbers indicating sequence
§ 4:32 Percentages, fractions, and ordinals
§ 4:33 Money
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D. ITALICS
§ 4:34 Consistent use of italics
§ 4:35 Indicating italics in manuscript
§ 4:36 Italicizing Latin and foreign language words and phrases

[A] Modern usage
[B] Latin and other foreign terms that are not italicized
[C] Latin and other foreign terms that are italicized

§ 4:37 Use with anglicized words
§ 4:38 Italics for emphasis
§ 4:39 Italics with citations

[A] Case names
[B] Citation cross-references
[C] Subsequent history references
[D] Statutes and session laws

E. HYPHENS

§ 4:40 General guidelines
§ 4:41 Compound adjectives
§ 4:42 Compound numbers and units of measurement
§ 4:43 Other common uses of hyphens

[A] General rules
[B] Hyphenated terms

§ 4:44 Hyphens not used
[A] General rules
[B] Nonhyphenated terms

§ 4:45 Word division

F. COMMAS, SEMICOLONS, AND COLONS

§ 4:46 General use of commas, semicolons, and colons
§ 4:47 Commas with names
§ 4:48 Commas, semicolons, and colons in series
§ 4:49 Commas, semicolons, and colons with quotation marks
§ 4:50 Commas with dates
§ 4:51 Commas with numbers and figures
§ 4:52 Commas or colons following introductory phrases
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§ 4:53 Capital letter following colon
§ 4:54 Commas with adjectives
§ 4:55 Semicolons separating independent clauses

G. PARENTHESES AND BRACKETS
§ 4:56 General use of parentheses and brackets
§ 4:57 Citations
§ 4:58 Designation of opinion authors
§ 4:59 Brackets, summarized

H. APOSTROPHES
§ 4:60 Apostrophe with possessives

[A] Possessive of singular nouns
[B] Possessive of plural nouns
[C] Joint and individual possession
[D] Possessive of compound nouns
[E] Possessive pronouns, adjectives, and nouns before

gerunds
§ 4:61 Apostrophe with established designations
§ 4:62 Apostrophe with numbers, letters, acronyms, and

abbreviations
§ 4:63 Apostrophe with contractions

•

I. MISCELLANEOUS RULES
§ 4:64 Acronyms
§ 4:65 Spelling

[A] General preferences
[B] "Er" and "or" endings

§ 4:66 Footnote or endnote numbering and style
§ 4:67 Trademarks
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A. CAPITALIZATION
§ 4:1 State courts

[AJ General guidelines

Capitalize references to state courts when full or accepted formal
names are used. Use lowercase when a partial name is given or the reference
is to a court or courts generally. Always capitalize partial names when
describing the Supreme Court of California (e.g., the Supreme Court) or
one of the California Courts of Appeal (e.g., the Court of Appeal, Fourth
District, Division Two).

In referring to a trial court, capitalize "department," "law and
motion department," etc., only when used as a part of a formal title, as in the
caption of a pleading. Otherwise use lowercase, e.g., "The matter was trans-
ferred to the law and motion department."

[BJ Appellate courts

Supreme Court of California
California Supreme Court
Supreme Court (capitalize even when standing alone)
the Florida Supreme Court
the Washington and Oregon courts
the New Mexico Court of Appeals
the state's high court
Court of Appeal, Fourth Appellate District, Division One
Division One of the Court of Appeal, Fourth Appellate District
Court of Appeal (capitalize even when standing alone)
Fourth Appellate District (capitalize even when standing alone)
Fourth District Court of Appeal
Division Two (capitalize even when standing alone)
the court
the appellate court

[C J Trial courts

Superior Court of San Bernardino County
the superior court
the court
Superior Court of the State of California for the County of Tuolumne
San Francisco Superior Court
Lassen Superior Court
EI Dorado County Superior Court
unified (or consolidated) superior and municipal courts
the appellate division (or former appellate department)
the superior court appellate division (or former superior court appellate

department)
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Appellate Division of the Superior Court of Los Angeles County
the Small Claims Division of the Alameda County Superior Court
Juvenile Court of Los Angeles County
the Tehama County Juvenile Court
the probate department of the superior court
the juvenile court
Municipal Court for the Los Angeles Judicial District of Los Angeles County
Municipal Court for the Los Angeles Judicial District
the municipal court
Small Claims Court for the Alameda Judicial District of Alameda County
the small claims court
Small Claims Division of the Municipal Court for the Glendale Judicial

District of Los Angeles County
the Amador County Small Claims Court

§ 4:2 Federal courts

[A] General guidelines

Capitalize names of federal courts when full or accepted formal titles
are used, not when a partial name is given or the reference is to a court or
courts generally. Note the exception for the abbreviated reference to the
Supreme Court of the United States: Supreme Court is capitalized even
when standing alone.

[B] Appellate courts
United States Supreme Court
Supreme Court of the United States
Supreme Court (capitalize even when standing alone)
the court
the high court
United States Court of Appeals, Ninth Circuit
Ninth Circuit Court of Appeals
the Ninth Circuit
the circuit court
the circuit court of appeals
the court of appeals

[C] Trial courts
United States District Court
United States District Court for the Eastern District of Arkansas
the district court
the federal district court
United States Court of Federal Claims
the claims court
Tax Court of the United States
the tax court
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§ 4:3 Judicial officers

[A] General guidelines

In general, capitalize titles that immediately precede a person's
name. Generally, when a personal title is lengthy, it is preferable to place it
after the person's name, set off with commas, in lowercase. But capitalize
titles of judicial officers, even when used following the person's name, if the
complete and formal title of the office is being provided. Capitalize certain
formal, complete titles, even when standing alone (e.g., Chief Justice;
Attorney General, State Public Defender).

[B] Justices and judges; jurors

Chief Justice William H. Rehnquist
Chief Justice Ronald M. George
Chief Justice or Acting Chief

Justice (capitalize even when
standing alone)

Kathryn M. Werdegar, Associate
Justice of the California
Supreme Court

Justice Baxter
the associate justice
the justice
Ming W. Chin, a Supreme Court

justice
a justice of the Supreme Court
Assigned Justice Arthur G.

Scotland
the assigned justice
Presiding Justice Roger W. Boren
Presiding Justice of the Court of

Appeal, Second Appellate
District, Division Two

the presiding justice
Acting Presiding Justice J. Gary

Hastings
Acting Presiding Justice of the

Court of Appeal, First
Appellate District, Division
One

the Acting Presiding Justice, the
Honorable J. Gary Hastings

Associate Justice Richard D. Huffman
Presiding Judge Gary Klausner
the presiding judge
Acting Presiding Judge William

Hopkins
the acting presiding judge
Judge Mary Jo Levinger
the judge
a judge of the Superior Court of Santa

Clara County
Temporary Judge John Smith
the temporary judge
Commissioner Beverly

Daniels-Greenberg
the commissioner
Referee Marilyn Mackel
the referee
a referee of the superior court's

juvenile dependency division
Juror NO.3
Juror Smith
Prospective Juror Smith
the jurors
the jury
Jury Foreperson Jones

For designating trial judges on filed opinions, see sections 5:28--5:32;
for listing appellate justices on filed opinions, see sections 5:33-5:39.
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[C] Prosecutors and other attorneys

the Attorney General of California the State Public Defender (capitalize
Attorney General Lockyer even when standing alone; specific
the California Attorney General individual's title)
the Attorney General (capitalize the Madera County Public Defender

even when standing alone) the public defender
Assistant Attorney General Green San Diego Public Defender John
Joan Green, an assistant attorney Jimenez

general the public defender's office
Deputy Attorney General Jones Contra Costa County Public
the deputy attorney general, John Defender's Office

James James Eli and Mary Moore, deputy
Deputy Attorneys General Janet state public defenders

Smith and Timothy Jones Jane Drew, a deputy state public
District Attorney Roth defender
the district attorney the alternate public defender
Assistant District Attorney Brown County Counsel Anderson
the assistant district attorney, Assistant County Counsel Clark

SusanBrown John Brown, the principal deputy
Deputy District Attorney White county counsel
a deputy district attorney Defense Attorney Joyce Davenport
John White, the deputy district Defense Counsel Jones

attorney Janet Jones, defense counsel
the Office of the District Attorney Prosecutor Wong

of Monterey County Dennis Wong, the prosecutor
the Solano County District Attorney JesseSmith

Attorney's Office plaintiff's attorney, JesseSmith
the district attorney's office the chief deputy county counsel, Mary
the District Attorney of Butte Smith

County Reporter of Decisions Office
the Sutter County District Reporter of Decisions

Attorney

§ 4:4 Administrative agencies, bodies, and districts

[A] General guidelines

Capitalize designations of governmental administrative units when
using full or accepted formal titles. In general, do not capitalize words such
as "commission," "department," "district," or "board" when standing alone,
even when referring to a specific governmental unit. When adopted as
abbreviated references or short cites, however, such words may be capital-
ized, at the author's discretion. Many of the following examples include, in
parentheses, typical abbreviated references frequently used by opinion
authors. For abbreviated or short form references to a state, city, or a geo-
graphic unit, see section 4:7; for acronyms, see section 4:64.
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[B] State bodies

Board of Prison Terms
Contractors State License Board

(Board)
State Board of Equalization (SBE)
the board
California Law Revision

Commission
Law Revision Commission
California State Lands

Commission (Commission)
Public Utilities Commission (PUC)
the commission
Department of Health Services

(DHS)
Department of Industrial

Relations

[C] Local bodies and districts
San Diego Fire Department
the fire department
Stockton Civil Service Commission
the civil service commission
Oakland Police Department
the police department
Grand Jury of San Bernardino

County
the grand jury
Los Angeles County jail

[D] The State Bar
State Bar of California
the bar
the bench and bar
California State Bar
the State Bar
the State Bar Court

Department of Transportation
(Caltrans)

Department of Youth Authority (CYA)
Employment Development

Department (EDD)
the department
Environmental Protection Agency

(EPA)
the agency
the Judicial Council of California
Judicial Council
the council
the Administrative Office of the

Courts (AOC)
Regents of the University of California
the Regents

the Ceres police station
Board of Education of the City of

Modesto (Board)
Tulare Irrigation District
East Bay Municipal Utility District

(EBMUD)
the respondent district
Palo Verde Unified School District of

Riverside County (District)
a school district in Riverside County

the court
the Committee of Bar Examiners of

the State Bar
the committee
the Committee of Bar Examiners

§ 4:5 Executive and administrative officers

[A] General guidelines

Capitalize titles immediately preceding the names of government
officers, both executive and administrative. Capitalize full or accepted for-
mal titles, even when standing alone. Capitalize titles denoting unusual
preeminence or distinction (e.g., the President, Vice-President, or the
Governor) when used as a substitute for the name. Capitalize titles oflocal
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officials only when used in an adjective form preceding the officeholder's
name or with the name of the political subdivision.

But do not capitalize titles of subordinate executive or administra-
tive officers. Do not capitalize nouns denoting corporate or organizational
officers in the private sector. When a title is lengthy, place it after the name,
set off with commas, in lowercase.

[B] Federal and state officers
President Grant
the President (when referring to

the President of the United
States)

the president of John Doe
Company

former President Carter
President-elect Allyson Jones

(when referring to the
president-elect of the United
States)

Vice-President Gore (when
referring to the Vice-President
of the United States)

the vice-president of the firm
Governor Smith
the governor of each state
Goodwin J. Knight, Governor of

California
the Governor (when referring to

the Governor of California)
Cruz Bustamante, the Lieutenant

Governor of California

[C] Local and district officers
Mayor Green
the mayor, Charles Green
Mayor of the City and County of

San Francisco
City Manager Goldstein
the city manager
assistant city manager James
Chief of Police Chang
the chief of police
Santa Barbara Fire Chief
Chief Ramirez
the fire chief
Los Angeles Police Officer Jones
Jones, a Los Angeles police officer
Sheriff Green

the Lieutenant Governor (when
referring to the Lieutenant
Governor of California)

Chairperson of the State Water
Resources Control Board

the chair
the chairperson
Chairman Lucas and Chairwoman

Miranda
Commissioner of the Department of

Corporations
defendant commissioner
Director of the Department of

Alcoholic Beverage Control
Director of the Employment

Development Department
C. Green, a deputy director of the

Department of Employment
Development

Insurance Commissioner
Commissioner Quackenbush

the sheriff
the Sheriff of Los Angeles County
the Sacramento County Sheriff's

Department
the Sierra Sheriff
the Sierra County Sheriff
a deputy sheriff of Los Angeles

County
the police investigator
district attorney investigator Brian

Moore
a Los Angeles County Sheriff's

investigator
Water Commissioner Brown
the water commissioner
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§ 4:6 Legislative bodies and officers

[A] General guidelines

In general, capitalize titles denoting state or national legislative
office both preceding and following the name, and when titles are used as a
substitute for the name. Titles denoting local office are capitalized only
when preceding the name or when the full or accepted formal title is used.
Local office titles are generally not otherwise capitalized.

[B] National and state bodies and officers
the United States Congress
Congress
congressional
the Senate
Senator Smith
the Senator (referring to a specific

person)
the upper house
the House of Representatives
the lower house
the House
the Sixty-third Congress
the 89th Congress
Congressman Twille and

Congresswoman Barnes or
Congressmember Mendez

the California Legislature
the Legislature (capitalize even

standing alone if referring to
the California Legislature)

Nevada Legislature
Legislature of Nevada
the legislature (when not referring

to California)

[C] Local bodies and officers
the Board of Supervisors of Marin

County
the Mendocino County Board of

Supervisors
the board
Boardmember Green (but a board

member)
Supervisor Blue
the supervisor
Chairman Adams and

Chairwoman Lee

the legislative branch (whether or not
referring to California)

a legislative department
the Assembly (when referring to

California)
Assemblyman Brown and

Assemblywoman Green or
Assemblymember Black

an Assembly member
members of the Assembly
state legislators
the Senate
senatorial districts
Senate district
Senate Committee on the Judiciary
the committee
Assembly Constitutional Amendment

Committee
the amendment committee
Joint Budget Committee
a joint committee
the Rules Committee
a rules committee
Committee on Revenue and Taxation
the Jones committee (not formal title)

the City Council of Berkeley
the Berkeley City Council
the council
the city council
Council member Elizabeth Gee (but a

council member)
John Smith, chair of the city's civil

service board
chair of the civil service board
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§ 4:7 States, counties, cities, towns, and geographic terms

In general, capitalize words such as "state," "city," "town," etc., only
when part of a proper name. When adopted as abbreviated references or
short cites, however, such words may be capitalized at the author's discre-
tion. A few of the following examples include, in parentheses, typical abbre-
viated references. For abbreviated or short cite references to administrative
agencies, districts, etc., see section 4:4.

[A] States and counties

State of California
the state
the Commonwealth of Virginia
New York State
a state
States of Nevada and California
respondent states
several western states
Solano County

[B] Cities and towns

Redwood City
defendant city
Town of Arnold (Town)

the county
County of Solano (County)
appellant county
Los Angeles and Riverside Counties
defendant counties
City and County of San Francisco

(S.F.)
respondent city and county

the town
City of Los Angeles
City of Rancho Mirage (City)

[C] Geographic terms

Capitalize geographic terms that are commonly used as proper
names (e.g., the BayArea). Use lowercase for other geographic descriptions
that do not apply to one geographic entity or have not been commonly
accepted as proper names (e.g., the northwest).

Pacific Ocean
the West
west, western
the Pacific Northwest
the northwest
the North Coast
northern coast
Sierra Nevada
Big Sur
the Bay Area
the La Jolla area of San Diego
the bay region
the East Bay
San Joaquin Valley
the valley
the Central Valley

Southern California
Port of Los Angeles
the harbor
San Fernando Valley
San Joaquin Delta
American River
Sacramento and San Joaquin Rivers
Monterey Bay
the bay
Clear Lake
Lakes Tahoe and Arrowhead
the lake
Oakland Estuary
Santa Monica Beach
Griffith Park
the park
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§ 4:8 Proper names, derivative words, numbered items,
and labeled items

Capitalize otherwise common nouns and adjectives (and their plu-
ral forms) when part of a proper name. In some instances a company, news-
paper, periodical, etc., will employ, and become commonly recognized by,
"The" as a part of its proper name. To facilitate indexing, "the" is disre-
garded in tables, indexes, and running heads, but "the" may be capitalized
in text if it facilitates recognition.

State of California
Folsom State Prison
the state prison at Folsom
Folsom Prison
San Francisco County Jail (but Los

Angeles County jail
the county jail
Alameda County
the County of Alameda
the Bay Bridge
Roosevelt Dam
Market Street
Sunset Boulevard
Santa Monica Boulevard

San Bernardino Freeway
the freeway
State Route 99 or Route 99
Interstate Highway 5 or Interstate 5
U.S. Highway 101
The Hartford
the highway
the Democratic Party
the party
The New York Times
the Page Investment Co. (rthe" not

part of proper name, nor does it
facilitate recognition)

Common words derived from proper nouns are generally not
capitalized.

anglicized
arabic numbers
biblical
herculean
french fries

Adding a number, letter, or date to a common noun to indicate
sequence, or for convenience in referring to material, does not form a
proper noun; therefore do not capitalize that noun. (But follow the number-
ing style used in the complaint when referring to its paragraphs or counts;
i.e., spelling out, or using arabic numbers or roman numerals.)

appendix A exhibit A
article I July 9th order
chapter 6 paragraph 17
clause 4 part 2
count one room 28
count II rule 12
division 3 (but Division Three schedule A

when referring to a California section 12
appellate court) title VI

volume 9

pasteurize
quixotic
roman numerals
venetian blinds
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§ 4:9 Headings and subheadings

Use the same styling for all headings at the same heading level; and
use different styles for different heading levels. For example, if major head-
ings are all uppercase (all capital letters), then headings at the next level
down (subheadings) should be a style other than all uppercase. Capitaliza-
tion, italicization, and other style elements for headings and subheadings
are otherwise at the author's discretion.

When using initial capitals as part of a heading or subheading, capi-
talize all words except (1) articles C'a," "an," "the"), (2) coordinating con-
junctions ("or," "and," etc.), (3) prepositions of four letters or fewer
("into," "from," "of," "for," "to," etc.), and (4) any word preceded by a con-
nective hyphen, such as the word "murder" in "Felony-murder Rule." Capi-
talize the first and last words regardless of what part of speech they are; for
example, Was the Evidence AllIn? or An Option Was Not Exercised. Capi-
talize the first word following a colon, dash, or similar break; for example,
Comparative Negligence: A New Theory.

Extended headings or subheadings normally are more in the nature
of complete sentences rather than abbreviated topic titles. The preferred
style is to use italics and to capitalize only the first word of the heading.
(See, e.g., San Clemente Ranch, Ltd. v. Agricultural Labor Relations Board
(1981) 29 Cal.3d 874,883.)

§ 4:10 Constitutions, amendments, statutes, and rules

[A] Constitutions and amendments

Capitalize the word "Constitution" when referring to a specific con-
stitution, including both the California and federal Constitutions, but not
when referring to constitutions in general. Derivative words such as "con-
stitutional" are not capitalized, nor are "federal" and "state" capitalized
when preceding "Constitution."

Prosecution by information, authorized by the state Constitution, is not in
contravention of the federal Constitution. Several other state
constitutions have similar language. Notwithstanding the constitutional
right. ...

Constitutions, constitutional amendments, and parts thereof are
capitalized in the following manner:

United States Constitution
the Constitution of the United States
the California Constitution
the New York Constitution
article VI, clause 2 of the United States Constitution
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Fourteenth Amendment to [of] the United States Constitution
Fifth, Sixth, and Fourteenth Amendments
14th Amendment
the Bill of Rights (but a patients' bill of rights)
equal protection clause
supremacy clause
commerce clause of the United States Constitution
due process clause
section 8 of article I of the California Constitution
article I, section 8 of the California Constitution
former section 2 3/4 of article /I of the California Constitution

For citation styles for constitutions, see sections 2:1-2:4.

[B] Statutes, popular names, government programs, and
familiar doctrines

Capitalize all official titles of statutes, popular names, uniform laws,
and government programs. (See § 2:15 for statutes, § 2:34 for initiative
measures.)

Aid to Families With Dependent Children (AFDC)
(now Temporary Assistance for Needy Families [TANF])

Beverly-Killea Limited Liability Company Act
California Environmental Quality Act (CEQA)
California Law Enforcement Telecommunications System (CLETS)
California Public Records Act
California Tort Claims Act
California Uniform Commercial Code
California Work Opportunity and Responsibility to Kids Act (CaIWORKS)
Civil Action Mediation Act
Civil Discovery Act of 1986
Consumer Legal Remedies Act
Crime Victims Justice Reform Act (Prop. 115)
Determinate Sentencing Act of 1976
Determinate Sentencing Act (but determinate sentencing law)
Domestic Violence Prevention Law
Employee Retirement Income Security Act (ERISA)
Enforcement of Judgments Law
Fair Employment and Housing Act (FEHA)
Lanterman-Petris-Short Act (LPS)
Meyers-Milias-Brown Act
Parental Kidnapping Prevention Act
Restitution Fund
Social Security
Social Security Act (but Social Security number)
State Civil Service Act
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Temporary Assistance for Needy Families (TAN F) (formerly Aid to Families
With Dependent Children [AFDC])

"Three Strikes" law (quotation marks omitted after first usage;
capitalization retained throughout; see § 2:34)

three strikes law (no quotation marks; see § 2:34)
Tort Claims Act
Trial Court Delay Reduction Act of 1986
Uniform Interstate Family Support Act (UIFSA)
Unfair Practices Act (but unfair competition law)
Uniform Limited Partnership Act
Uniform Parentage Act (UPA)
Uniform Reciprocal Enforcement of Support Act (URESA)
Unruh Act (applying to retail installment sales)
Unruh Civil Rights Act (Civ. Code, § 51 et seq.) (Note: Do not short cite as

"Unruh Act," to avoid confusion with Unruh Act relating to retail
installment sales)

Usury Law
Workers' Compensation Act (but workers' compensation law)

In referring to a particular statute previously cited by its full name,
do not capitalize "act," "statute," or "code" when it stands alone (e.g., "The
act provides: ... "). The author may, however, adopt "Act," "Statute," etc., as
a short form of citation following the full cite. Do not capitalize "federal" or
"state" preceding the name of the statute unless it is in the official name; for
example, "federal Social Security Act."

Do not capitalize names of familiar doctrines or the unofficial or
generic names of statutes.

the last clear chance doctrine
the lemon law
the statute of frauds
the statute of limitations
res ipsa loquitur

[C] Rules

Capitalize "Rule" when it is part of a proper name, but not when it
precedes a number: for example, "The California Rules of Court," but
"Under rule 5-104 of the Rules of Professional Conduct .... "

For citation styles for state and local rules, see sections 2: 18-2:23.

[D] Title, division, part, chapter, article, section

Capitalize "title," "division," "part," "chapter," "article," "section,"
"appendix" and so forth only when used as part of an actual title or heading.
Do not capitalize the words or their abbreviations when merely referring to
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them or using them as part of a citation: for example, "(Cal. Const., art. VI,
§ 4)." However, when a word starts a citation within parentheses after the
end of a full sentence, that word begins a sentence, and it should be capital-
ized; for example, "The Constitution limits the power to grant pardons. (Art.
V, § 8.)"

For abbreviations for constitutional citations, see section 2:3; for
statutory code abbreviations, see section 2:8; for capitalization of proper
names and numbered or labeled items, see section 4:8.

§ 4: 11 Party designations

[A] People as party

When the People of the State of California is a party litigant, the
word "People" is capitalized when standing alone. Do not capitalize "peo-
ple" if the reference is to the people as a group and not as a party to litiga-
tion. For example:

Evidence was introduced by the People.
The people have not voted on that issue.

[B] Substitute designations for parties

Ordinarily, a party's trial designation is not capitalized in text (plain-
tiff, defendant, appellant, respondent, personal representative, etc.), whether
the designation is used alone or in conjunction with a party's name.

He pointed to plaintiff Jones.
He was substituted for a Doe defendant.
They attempted to serve the defendant but were unsuccessful.

When a case involves a party or entity with a long, cumbersome
name, the author may, for convenience, adopt a short form of the name for
subsequent references.

Bridge and Construction Company (hereafter Plaintiff) entered into a
contract with American British Commercial Bank and Trust Company
(hereafter Bank) and Waste Management of the Desert (hereafter Waste
Management). (Subsequent references to "Plaintiff," "Bank," and
"Waste Management" would be capitalized, consistent with the
adopted form.)

B. QUOTED MATERIAL
§ 4: 12 Exact correspondence with original; fragments

Quoted material should correspond exactly with its original source in
wording, spelling, capitalization, internal punctuation, and citation style.
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Any deviations must be indicated or explained. Explanatory or other material
inserted within the quotation must be placed in brackets or otherwise noted.

When a source is not quoted in full, care must be taken to convey
this fact to the reader. Any break in the sequence of quoted words or other
quoted matter must be noted (see §§ 4:13-4:18). But if only a fragment or
short clause is quoted, it is not necessary to signal that portions are missing
before or after, as long as the reader will not be misled. For example:

Section 820, subdivision (a) expressly declares that" lelxcept as otherwise
provided by statute," a public employee is liable for injurious acts or
omissions "to the same extent as a private person."

Similarly, there is no need to note the omission of material preced-
ing or following a quoted complete sentence or sentences. Some situations,
however, may call for indicating such omissions; as, for example, where an
author quotes a single sentence from a legal document, trial testimony, or a
statute with multiple sentences, and desires to signal that the original pas-
sage is more extensive than quoted (see § 4:13[D]).

For placement of commas, semicolons, and other punctuation with
quotation marks, see section 4:49.

§ 4:13 Noting omissions

[A] Omission at beginning of quoted sentence

If material is omitted from the beginning of a quoted sentence, and
the quote starts a sentence in the quoting document, capitalize the quote's
first letter and place it within brackets. An ellipsis is not needed, as the capi-
tal letter in brackets Signals the omission. If the quoted material does not
start a sentence, retain the lowercase for the first letter of the quote; again,
an ellipsis is not necessary, as using lowercase for the quote's first letter
signals the omission. (For adjusting a quotation to fit the author's sentence,
see § 4:18.)

"[T]he motive, as noted, is not an element of arson."
On the other hand, "the motive, as noted, is not an element of arson."

[B] Omission in middle of quoted sentence

If material is omitted from the middle of a quoted sentence, note the
omission with an ellipsis set off by a space before the first ellipsis point and
after the last ellipsis point.

"A valid defense ... is indicated."
The contract provides: "Lessor shall pay taxes ... and other governmental

levies."
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[C] Omission at end of quoted sentence

If material is omitted from the end of a quoted sentence, the omis-
sion should be noted with a space, an ellipsis, another space, a period, and
the closing quotation mark. In this case, there is no space between the final
period and the closing quotation mark. For other punctuation with quota-
tion marks, see section 4:23.

"For these reasons, we conclude that section 1385(a) does permit a
court acting on its own motion to strike prior felony conviction
allegations .... "

The "plaintiff in a small claims action shall have no right to appeal the
judgment on the plaintiff's claim .... " (Code Civ. Proc., § 116.710,
subd. (a).)

If the quoted portion of the sentence ends with punctuation (for
example, a comma or semicolon), the preferred approach is to terminate the
quotation before the punctuation and add the punctuation that is appropri-
ate to the quoting sentence (see § 4:49). If, however, the author wishes to
retain the punctuation, an ellipsis is inserted after the punctuation. (Thus,
the quote's punctuation substitutes for the first ellipsis point, and is fol-
lowed by two ellipsis points and the sentence's period.)

The court noted, "The complaint was ignored "
The court noted, "The complaint was ignored, "
The court noted, "The complaint was ignored; "

[D] Omission following a quoted complete sentence

If a complete sentence is quoted, there is no need to indicate that the
text continues after the portion quoted. If so desired, however, signal the
omission of continuing material by using an ellipsis immediately after the
quoted sentence's period. There is no space between the final ellipsis point
and the closing quotation mark.

The court noted, "The facts are distinguishable." [or]
The court noted, "The facts are distinguishable .... "

[E] Omission of significant portions of intervening material

[1] Omission from single paragraph

If two or more quoted phrases or sentences from a Single paragraph
are not quoted in the same order as in the original, they may not be com-
bined in one set of quotation marks, but must instead be enclosed in sepa-
rate quotation marks. If the phrases or sentences do appear in the same
order as in the original, signal the omission of intervening material by using
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an ellipsis, or else enclose each phrase or sentence in separate quotation
marks. However, combining phrases from several sentences of the original
into a single quotation is discouraged, even when omissions are appropri-
ately Signaled. The author should instead paraphrase with appropriate attri-
bution, or use separate quoted phrases.

[2] Omissions from consecutive paragraphs

When quoting a portion of one paragraph and a portion from the fol-
lowing paragraph, without following the source's original paragraph for-
matting, use the paragraph symbol in brackets [9[] to signal where text from
the new paragraph begins.

The relevant portion of the letter provides: "Acme was prepared to go
forward with performance on the 23d. [~] However, the goods were not
ready for shipment until the 29th .... [~] We deny that we are
responsible for the delay."

"As a general guide, those convictions that are for the same crime should
be admitted sparingly .... [~] ... One important consideration ... is
the magnified effect of such convictions."

For consolidating original paragraphs, see section 4: 19; for
multiparagraph quotations, see section 4:21.

[3] Omission of entire paragraphs

When omitting one or more paragraphs from a quoted passage, use
two bracketed paragraph symbols separated by an ellipsis.

"Duress consists in: [~] ... [~] 2. Unlawful detention of the property of any
such person."

[F] Omission of citations

To note the omission of citations, use the word "citation" or "cita-
tions" in brackets at the point of each omitted citation or string of citations.

"This is the general rule. [Citations.] However, ... "
"All the elements are present, including evidence of a threat [citations] and

prior presence in the building [citation]."

It is also permissible, although not preferred, to note "citation omit-
ted" after the quotation's citation, provided that ellipses are inserted at each
point where citations were omitted. This method is discouraged because it
does not signal to the reader whether the ellipses mean omitted text or omit-
ted citations, or both.

"This is the general rule .... However, exceptions abound." (People v. Ross
(1978) 44 Cal.3d 25, 28, citations omitted.)
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[G] Omission of footnotes

Indicate that footnotes have been omitted from within a quotation
by placing "Fn. omitted" or "Fns. omitted" in brackets before the closing
quotation marks, or by placing "fn. omitted" or "Ins. omitted" within paren-
theses after the citation.

"We follow the established rule. [Fn. omitted.]" (A v. B (1990) 50 Cal.3d
100.)

"We follow the established rule." (C v. D. (1980) 100 Cal.App.3d 100, fn.
omitted.)

§ 4: 14 Bracketed substitutions for omissions

Quoted material can be omitted, and new material substituted for it,
by enclosing the substitution in brackets when it is clear that the bracketed
material replaces what appeared in the original. Do not use ellipses in con-
junction with brackets when there is a deletion and substitution of material
within a quote. For explanatory bracketed insertions, see section 4:16; for
adjusting the quote to fit the author's sentence, see section 4:18.

Original: "It is provided that the Bureau of Labor Statistics of the United
States Department of Labor shall determine the proper ratio."

With substitution: "It is provided that the [bureau] shall determine the
proper ratio. "

§ 4:15 Error in quoted source

[A] Quote exactly

Even when the original contains an obvious error, quote it exactly
but note that the error is intentionally quoted, or insert a correction, using
one of the following methods.

[B] Misspelled words

Indicate by inserting" [sic]" after the error. Alternatively, the author
may substitute the correctly spelled word in brackets, if the author is certain
of what was meant.

"The judgment was a bar to those preceedings [sic]."
"The court exercised it's [sic] discretion."
"The court exercised [its] discretion."

Do not indicate a spelling error by spelling the word correctly and
italicizing the corrected letter or letters; the reader does not know if the ital-
icized letter is a printer's error, was italicized in the original, or is in lieu of
an undisclosed letter.
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[C] Error obvious

When a passage does not read properly or the tense of a verb is
incorrect or some other obvious flaw appears, indicate the error by inserting
"[sic]" within the quote following the error or by inserting "(Sic.)" after the
quotation. Be careful that there is in fact an error and not merely a change in
usage or an alternative usage.

"The judgment were [sic] annulled."
"By count three charged the defendant was with arson." (Sic.)
"The majority have misconstrued the statute." (Note: No [sic]; alternate

usage.)

[D] Error not obvious

When the error is not obvious, insert correcting information in
brackets within the quotation or, in parentheses or a footnote, provide the
changes or explanations necessary to clarify the passage.

"Section 1234 of the Penal Code is not applicable." (The intended citation
is to section 1324, not section 1234.)

"Section 1234[1)of the Penal Code is not applicable."

1The intended citation is to section 1324, not section 1234.

[E] Multiple errors

When a quoted document contains many errors, such as might be
found in the will or a letter of an illiterate person, it may be preferable to
indicate the errors by italicizing or underlining the erroneous portions.
Notify the reader of the technique adopted in an explanatory parenthetical
note or a footnote.

The testamentary document involved is set out below.' [Or, instead of a
footnote:]

The testamentary document involved is set out below. (Italicized portions
denote spelling and grammatical errors in the original.)

"May 19,1873,
Fresno, California

"I John Brown herebye give my hole estate to my wife. Aul other ayers get
nothing .... "

1 Italicized portions denote spelling and grammatical errors in the original.

[F] Error of omission

Note an error of omission by inserting the missing letter or word in
brackets.
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"The court[s] have followed the rule."
"The patient then [began] hemorrhaging."

§ 4:16 Explanatory insertions in quoted material

If it is necessary to insert a word or short clause to explain or clarify
the meaning of the quotation, place the inserted matter in brackets. This
technique for explaining or clarifying within quoted matter should not,
however, be employed to rewrite or to accomplish a de facto paraphrasing
of the original language.

"Such an order [denying a new trial] is not appealable."
"The reason offered in this case [for the late filing] was unconvincing."

When the source quoted already has material in brackets and the
author wishes to add more material, note the distinction between the old
and the new.

The court determined, therefore, that she should not "be placed in the
dilemma of awaiting 'jurisdictional' decisions [of one tribunal] while the
clock of limitations tick[ed] in her ears." (A v. B (1990) 225 Cal.App.3d
100, 110, first bracketed insertion added.)

Another way to indicate which brackets are from the original and
which are added is to use an explanatory footnote.

1 Insertions added by this court are placed in brackets and italicized to
distinguish them from the bracketed insertions appearing in the original
material.

§ 4: 17 Completing citations within quoted material

When quoting a sentence that cites a case by name or by short cite
only, or with an incomplete citation (e.g., "In People v. Hart, supra, 65
Cal.App.4th at p. 905, defendant contended .... "), and the case has not
already been cited in the quoting document, complete the citation in brack-
ets, with appropriate punctuation. For example, a citation in a quoted sen-
tence that reads, "This is the holding of People v. Hines, supra, 15 Ca1.4th at
pp. 1044-1045" should be completed by adding the date and any parallel
citations, in brackets.

As that court noted, "This is the holding of People v. Hines [(1997)] 15
Cal.4th [997,] 1044-1045 [64 Cal.Rptr.2d 594, 938 P.2d 388]."

Similarly, an original quote that reads, "for the reasons stated in
Agnello and the explanation of that decision in Walder .... " would be
adjusted by completing the citations, in brackets.
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This court reversed Smith's conviction, holding that "for the reasons stated in
Agnello [v. United States (1925) 269 u.s. 20 [46 S.Ct. 4, 70 L.Ed. 145]]
and the explanation of that decision in Wolder [v. United States (1954)
347 U.S. 62 [74 S.Ct. 354, 98 L.Ed. 503]] .... " (Note: If the author later
cites the same case outside the quoted passage, it will not be necessary to
repeat the complete citation. The completed full citation within the quote
will serve as the opinion author's initial cite, and the author may use
"supra" for subsequent cites to the same opinion.)

§ 4:18 Adjusting quoted sentence for author's sentence

When a quoted sentence, or the beginning of a quoted sentence, falls
in the middle of the author's sentence, the quoted sentence or beginning of
sentence should follow copy and start with a capital letter. If only a frag-
ment of the original sentence is quoted, however, it need not retain the orig-
inal capital letter; instead, readability is enhanced by putting the first letter
in lowercase, in brackets.

The court rejected the argument, stating, "Nor does section 1281.6 excuse
respondent's alleged misfeasance."

The concurring opinion discussed other aspects of "[u]nfairness in
arbitration sufficiently extreme to justify court intervention. "

Similar minor adjustments may be made to adjust verb tense, plu-
rals, etc., of the quoted sentence to fit the author's text:

These rules are little more than the "outmoded carryover[s] of the past."

§ 4:19 Original paragraph formatting not followed

While it is best to follow the paragraph formatting of the original
material, it is sometimes necessary to consolidate into one paragraph a
quote consisting of multiple short paragraphs, such as a numbered list or a
statute with several short subdivisions. When consolidating several quoted
paragraphs into one paragraph, insert the symbol [1] in brackets at the
appropriate location.

"The remoteness of the prior conviction is a factor. [~] A special and even
more difficult problem arises .... "

"The department concluded that: [~] 1. The premises sought to be licensed
are in a residential area; [~] 2. Issuance of the license would aggravate
an existing police problem."

§ 4:20 Line spacing and margins; multiparagraph quotes and
block quotes

Quoted matter may either use the same line spacing and margins as
the rest of the text, or may be block-indented. (For judicial opinion authors,
see § 4:21.)
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When the quotation uses the same margins and line spacing as the
text and is more than one paragraph long, the entire quotation, including
the initial paragraph, should be set forth in separate paragraphs, using the
original paragraphing. An opening quotation mark precedes each quoted
paragraph, and a closing quotation mark follows the last quoted paragraph
only. As with shorter quotes, the citation may precede or follow the quote; if
the citation follows the quote, include it in the quote's last paragraph,
immediately after the closing quotation mark.

To block-indent a quote, indent from both left and right margins.
Further indent the first line of the blocked quote if the quoted material
starts a new paragraph in the original. Single-space each paragraph, but
double-space between paragraphs. Do not enclose block quotes in quota-
tion marks (except, of course, for quotation marks in the original). If the
citation follows the quote, it is not indented, but is placed at the left-hand
margin of the next line after the quote.

See also California Rules of Court, rules 15 (quotations longer than
two lines in appellate briefs), and 20l(c) (line spacing in papers filed in
superior court), and any local court rules.

§ 4:21 Multiparagraph quotes and adopted opinions, for opinion authors

[A] Multiparagraph quotes

To quote several paragraphs from another source, judicial opinion
authors should observe the rules set forth in section 4:20 for multi-
paragraph quotes that are not indented. (See, e.g., Manufacturers Life
Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 286-289 (cone. opn. of
Mosk,].).)

The block quote is not recommended for opinion authors, as opin-
ions published in the Official Reports do not use the block quote format,
regardless of the quote's length. If an opinion author nevertheless wishes to
use a block quote for a filed opinion, follow the rules for block quotes set
forth in the preceding section, with one exception: Because the Official
Reports publisher automatically converts block-indented quotes to unin-
dented quotes, opinion authors must use quotation marks with block
quotes, observing the same punctuation rules as for quotes that are not
indented (i.e., opening quotes before each separate paragraph; closing quo-
tation marks after the last paragraph only; reversing quotation marks for
internal quotes, etc.). (See § 4:22.) If the quote's citation follows the quote,
place it following the closing quotation mark, in the last indented para-
graph, not in a new paragraph.
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[B] Adopted opinions

When a court adopts a prior opinion or quotes extensively from a
cited decision, opinion authors may omit quotation marks entirely, using
instead a footnote or an explanatory note in the text to inform the reader
that the matter presented is quoted. (See, e.g., Municipal Court v. Superior
Court (Gonzalez) (1993) 5 Ca1.4th 1126, 1129.) After notifying the reader
that customary quotation marks will not be used, follow the original exactly
except for material that, if quoted directly from the original, would be out of
context. For example, if a Supreme Court opinion adopts a lengthy quota-
tion from a Court of Appeal opinion that refers to "this court," the author of
the Supreme Court opinion should adjust it to "[the Court of Appeal]."

If the context of the opinion does not clearly signal the point at
which the lengthy quotation concludes, note the end before continuing
with the opinion text, as in the following examples:

[End of quotation from the opinion of Justice Mosk.]
[We end our quotation from the Court of Appeal opinion.]

If an author wants to delete portions of a lengthy quotation or
adopted opinion, or make additions, or both, an explanatory footnote can
be used.

1 Empty brackets [ ] denote deletions from the Court of Appeal opinion.
1 Brackets enclosing material (other than parallel citations) denote insertions

or additions by this court, unless otherwise specified.
1 Empty brackets [ ] indicate deletions from the Court of Appeal opinion;

brackets with material enclosed (aside from parallel citations) indicate
matter added by this court, unless otherwise specified.

If, after adopting one of the foregoing footnotes, the opinion author
adds a new disposition sentence or paragraph to an adopted opinion, the
author should enclose the new material in brackets, following empty brack-
ets, to signal that the original disposition or paragraph was deleted and that
the bracketed disposition or paragraph was not part of the original opinion.

we have determined that no action lies. [] [The judgment is accordingly
reversed.]

See generally, as illustrations of adopted opinions, Arriaga v. County
of Alameda (1995) 9 Ca1.4th 1055, 1059; Municipal Court v. Superior Court
(Gonzalez) (1993) 5 Ca1.4th 1126,1129; O'Harev. Superior Court (1987) 43
Ca1.3d 86,90; Estate of McDill (1975) 14 Ca1.3d 831,833-834; People v.
Cantrell (1973) 8 Ca1.3d 672, 677; see also section 4:25 (footnotes in
quoted material).
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§ 4:22 Quotations within quoted material

After the opening quotation mark, alternate single and double quo-
tation marks to indicate internal quotations within quotations. Under this
practice, the quoting author reverses the quotation marks that appear in the
quoted source: A double mark becomes a single mark and a single becomes
a double. Use alternating quotation marks in this manner for each level of
internal quote, even if several reversals are required. Internal quotation
marks may not be omitted.

Original: A state law implicates the right to travel when it actually deters
such travel [citations], when impeding travel is its primary objective
[citations], or when it "uses any classification" that serves to "penalize
the exercise of that right."

Quotation: The court held: "A state law implicates the right to travel when
it actually deters such travel [citations], when impeding travel is its
primary objective [citations], or when it 'uses any classification' that
serves to 'penalize the exercise of that right.'''

§ 4:23 Quotation marks with other punctuation

Place the final period and the comma, whether present in the origi-
nal or added by the author, within the closing quotation marks. Place other
punctuation marks within quotation marks only if they are present in the
original.

The officer's testimony was "really very weak," since the prosecutor was
unable to "trace it back to its source."

One note read, "We are ... entitled to a refund"; another, "Unfair tax!";
still another, "Why not waive nonpayment?"

"Who was present?" the witness was asked.
Was the witness asked, "Who was present?" (Note that no additional

question mark is needed.)
Was the defendant heard to say, '" confess"?
The officer shouted, "Halt!"

For omissions at end of quoted sentence, see section 4: 13 [Cj; for use
of commas, semicolons, and colons with quotation marks, see section 4:49.

§ 4:24 Quotation marks for emphasis

Quotation marks are sometimes used to emphasize words or
phrases, although most authorities now discourage the practice. Italic
typeface is generally better used for this purpose. Quotation marks may
also be used when referring to a word as a word (e.g., the word "insured"
means ... ), for unfamiliar or slang words, or for words used ironically.
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The "better" theory is ....
He "bookrnarked" the Web site.
The city passed an "anticonversion" ordinance covering residential hotels.

Whether quotation marks should be used for emphasis, and when,
are within the author's discretion, but extensive use for emphasis dilutes the
effect and can be distracting for the reader. Further, the reader may be con-
fused if quotation marks for emphasis are used in conjunction with actual
quotations.

§ 4:25 Footnotes in quoted material

[A] Footnotes in original included

To include an original footnote from a quote, replace the original
footnote number in the quote with a new footnote number, in brackets, in
sequence with the author's footnotes. Then, at the bottom of the page, after
the footnote number, either 0) insert the original footnote's text, in quotes
(see, e.g., Manufacturers Life Ins. Co. v. Superior Court (995) 10 Ca1.4th
257,286-289 (cone. opn. of Moskj.)'), or (2) paraphrase the original foot-
note as an indirect quote, without quotation marks. Do not enclose the foot-
note number at the bottom of the page in brackets.

The following example shows the footnote number in brackets
within the quote, and the two possible methods for setting forth the quoted
footnote, at the bottom of the page:

The court was unpersuaded. "Dismissal of the felony-murder ... special
circumstance constituted no bar under any of the principles defendant
suggests-whether double jeopardy, res judicata, or collateral
estoppel.[3l" (People v. Davis (1995) 10 CalAth 463, 514.)

3" Dismissal of the charges put defendant in the same position he would
have been in if they had not been filed." [or]

31n a footnote at this point, the court noted that dismissal of those charges
put defendant in the same position he would otherwise have been in if
they had not been filed.

[B] Footnotes added to original

To add a footnote to a quotation, number the footnote consecutively
with others in the text. Then place the footnote number in the quote,
enclosing the number in brackets to signal that it is an addition. At the bot-
tom of the page, the brackets are omitted and the footnote is treated as any
other. (See, e.g., City of Los Angeles v. Public Utilities Com. (975) 15 Ca1.3d
680,688, fn. 10.) The following example illustrates a quote to which a foot-
note has been added, in sequence with another footnote:
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"The net receipts directlyC3Jattributable to Smith, Inc. are to be paid to it."
(Smith-Jones contract, p. 3.) The contract as initially signed was filed in
the Shasta County Recorder's oftice.4

3The word "directly" was added on July 10.
4The record establishes that the filing took place on July 12.

For omitting footnotes from original quoted language, see section
4: 13 [G1; for placement of footnote number, see section 4:66.

[C] Footnotes added when adopting major portion of
another text

See, e.g., O'Hare v. Superior Court (1987) 43 Ca1.3d 86,99, footnotes
12-13; Mehl v. People ex rel. Dept. Pub. Wks. (1975) 13 Ca1.3d 710, 714,
717-718, footnotes 1-4; People v. Rojas (1975) 15 Ca1.3d 540, 544-545,
footnote 2, 551, footnote 7. For lengthy quotations and adopted opinions,
see section 4:21; for footnote placement, see section 4:66.

§ 4:26 Strike-out type in quoted material

When a quotation contains strike-out type, use the word processor's
strike-out feature or draw a line through the middle of the words to appear
as strike-out type. For example:

" ... the trustee to distribute the eOff)US of tne trust principal on the death
of the beneficiary."

§ 4:27 Italics and underscoring in quoted material

[A] Emphasis in original

If the matter quoted contains words or phrases that are italicized or
underscored (or both) in the original, follow the original italics or underscor-
ing exactly. The quotation marks themselves Signal that the quotation is iden-
tical to the original source in all respects, including the emphasis; thus, it is
unnecessary to add "original italics," or similar language, after the quote. In
rare instances, where the context requires, the author may wish to add a par-
enthetical note after the quote to clarify the source of italics or to stress that
even the original author stressed the emphasized language. For example:

The court observed that what was involved was not a contractual deadline,
but a "time schedule with respect to the filing and processing of
grievances." (98 Cal.App.3d at p. 270, original italics.)

By the same token, if original italics or underscoring is not needed,
they may be omitted, with a parenthetical note to that effect, such as "italics
omitted" or "italics and underscoring omitted," at the end of the quote.
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The court observed that what was involved was not a contractual deadline,
but a "time schedule with respect to the filing and processing of
grievances." (98 Cal.App.3d at p. 270, italics omitted.)

When quoted matter itself contains a quotation with italics, signal
the source of the italicized phrase, using a parenthetical note, such as "ital-
ics added by [name of case]." The phrase "original italics" is confusing in
this context and should not be used.

[B] Emphasis added to quoted material

If italics are added to quoted matter, insert a parenthetical note after
the quoted passage. The notation is placed at the end of the entire quota-
tion, not directly following the italicized word or expression.

Section 6012, subdivision (a)(3) specifically provides that the "gross
receipts" should not be reduced by the cost of "materials, labor ... or
any other expense." (Italics added.)

Under this set of circumstances we decline to extend liability to "an
independent contractor of the public entity." (§ 814:4, italics added.)

When adding italics to quoted material that already contains italics,
insert a parenthetical note at the end of the quotation to indicate which itali-
cized portions are new. For example:

The case is distinguished on the ground that "there the action was solely to
prevent the doing of certain acts by such officials and by the other
defendants in the future." (59 Cal.App.2d at p. 797, second italics
added.)

Damages for fear of cancer are recoverable upon proof that (1) due to
defendant's negligence, "plaintiff is exposed to a toxic substance which
threatens cancer; and (2) the plaintiff's fear stems from a knowledge,
corroborated by reliable medical or scientific opinion," that, more likely
than not, the plaintiff will develop cancer due to the exposure. (13
Cal.4th at p. 913, first italics in original, second italics added.)

For other insertions into quoted matter, see section 4:16.

C. NUMBERS

§ 4:28 General rules governing numbers

The following styles are used in the Official Reports, to achieve con-
sistency and uniformity. These rules indicate when numbers are to be
spelled out and when they are to be written as figures. The rules may be var-
ied for emphasis, to maintain uniformity in a series of numbers (14 apples,
21 oranges, and 7 bananas), or for consistency when quoted matter has fol-
lowed a different rule. General rules are indicated first, followed by
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narrower rules applicable to specific circumstances. When a conflict exists,
follow the more specific rule.

1. Follow copy exactly when quoting.
2. Use words for numbers that start sentences.
3. Use words for numerals zero to nine (except for dates, percent-

ages, numbers with decimals, clock time, money, or technical,
scientific, or statistical matter).

4. Use figures for the numbers 10 and greater, except when begin-
ning a sentence.

5. Use figures in all tabular work.
6. When one number follows another, use a comma to separate

them (e.g., ofthe 500, 300 did not vote).
7. Where two numbers describing the same item occur together,

express one of them with a figure to avoid confusion (e.g., there
were six 5-foot logs; twenty $5 bills).

For hyphens with compound numbers (e.g., forty-five, twenty-one),
see section 4:42; for commas with numbers and figures, see section 4:51; for
apostrophes with numbers and figures, see section 4:62.

§ 4:29 Dates

Use figures for dates and spell out holidays (the 1930's, the '30's, the
Fourth of'july, Cinco de Mayo); but note: the 4th ofJuly (when not referred
to as a holiday).

When only the month and day are given, the date may be July 25
(preferred), or July 25th, or the 25th of July. If the year is added, usejuly 25,
1994; avoid the use in text of July 25th, 1994, 25 July 1994, or 7/25/94.
When only the month and year are given, no comma separates them: July
2001, not July, 2001.

When an author adds an ordinal suffix such as "th" to the day of
the month, the abbreviations are Ist, 2d (not Znd), 3d (not 3rd), 4th, 5th,
and so forth.

To denote a span of time, the author should use either the "en" dash
(the shorter dash on a word processor, or one hyphen), or the word "to."
Note that the closing year in a span of years is given in its entirety, not
abbreviated to the last two digits.

1996 to 1997; 1996-1997 (not 1996-97)
April to August
June to August 1997
June-August 1997
June 1, 2002, to August 1, 2003
June 1, 2002-August 1, 2003
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When a sequence of month, day, and year is not immediately fol-
lowed by a period, semicolon, colon, dash, bracket, or parenthesis, insert a
comma after the year. When a date is used as a modifier, the comma after
the year is strongly preferred, but it may be omitted. For more examples of
commas with dates, see section 4:49.

The meeting on July 10, 1999, was the committee's last. [but]
The March 23,1999, report so stated. [or]
The March 23,1999 report so stated.

§ 4:30 Time

Use figures for clock time. Use "p.m." and "a.m.," not "P.M." and
"A.M." (Writing the time with a colon and two additional characters is
preferred: e.g., 12:00 noon is preferred to 12 noon; 1:00 p.m. is preferred
to 1p.m.)

4:05 p.m.
10:00 o'clock in the evening (not 10:00 o'clock p.m.)
10:00 p.m. and 2:00 a.m.
about 6:00 p.m. (not at about 6:00 p.m. or at about 6 p.m.)

When referring to a period of time composed of several parts (years,
months, days, etc.), do not separate the parts with commas.

He was sentenced to 10 years 11 months and 2 days.
He served 10 years 11 months.

§ 4:31 Numbers indicating sequence

Use figures with numbers indicating sequence (as distinct from
numbers indicating amount, length, or other measure). Note that commas
are generally not used in numbers indicating sequence (i.e., section 25003,
not section 25,003).

order 9
count 2
paragraph No. 21
interrogatory No. 6
docket No. 2160
item 4
part III
S.F. No. 18761; ov. No. 10280; case No. A012345
page 4, pages 278-288 (not pages 278-88)

§ 4:32 Percentages, fractions, and ordinals

Use figures for percentages. The word "percent" is spelled out
except in tables, which use the percent symbol (%).
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6 percent
6.5 percent (not 6.5% except in tables)
21 percent
the bonus was between 2 and 10 percent [the word "percent" follows the

last number]
0.10 percent, or more, of alcohol (or 0.1 percent)

Spell out fractions standing alone (e.g., one-half, one-third, etc.) or
when followed by "of a" or "of an" (or where these expressions are implied).
Insert a hyphen between the numerator and denominator of a fraction,
unless either element already contains a hyphen (for compound numbers,
see § 4:42). Do not spell out a portion of a fraction and express the other
part as a figure. Use figures for fractions with numbers 10 and higher.

two-thirds of a foot (not 2-thirds foot or % of a foot)
one-half inch
two-thirds majority
five-hundredths (but 5 one-hundredths)
45/50
21/35
a half-inch
a half-hour
a half-mile
half an inch
half a dozen
three and one-half (but 10Y2)

For ordinals, apply the rules in section 4:28 (general rules governing
numbers), and spell out numbers first through ninth.

first 22d
second 23d
third 24th
fourth third century
10th 20th century
21st

§ 4:33 Money

Use figures for units of currency. Use the dollar sign ($) rather than
the word "dollars," but spell out "cents."

4 cents (not 4tt) $1 bill
$0.04 $5 bills (but twenty $5 bills)
85 cents $17.95
$0.85 $179.95
$2 (not $2.00) $1,000 (not a thousand dollars)
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Exceptions: Spell out indefinite sums of money (e.g., thousands of
dollars); and for round amounts of $1 million and greater, use figures
together with the words "million" or "billion," to enhance readability.

$4 million (not $4,000,000)
$4.6 million (not $4,600,000 or 4.6 million dollars)
$4.5 million (not four and one-half million)
but $4,567,785
$950,000 to $1 million
$500,000 (not $500 thousand)
a $200-a-week job
a $5,000 grant
$2,000-$3,000 (the dollar sign is used with both figures)
$8 billion (not $8,000,000,000)
$8.2 billion (not $8,200,000,000 or 8.2 billion dollars)
$4.25 billion (not four and one-quarter billion dollars)
The claim involved many thousands of dollars; but he earned millions.

Numbers written with "million" or "billion" are usually limited to
one place beyond the decimal point, but exceptions may be made for
readability.

The buyer offered $1.8 million, and the seller made a counteroffer of $1.85
million.

D. ITALICS
§ 4:34 Consistent use of italics

Because italics are used extensively in legal writing, consistent use is
essential. The following sections indicate approved styles. Keep in mind,
however, that the modern tendency is to minimize the use of italics.

§ 4:35 Indicating italics in manuscript

Italics is the normal convention for providing emphasis. Generally, do
not use underscoring to signal italics if word processing software provides an
italics font. There are, however, some special circumstances where under-
scoring might be used, even though an italics font is available (e.g., to provide
special emphasis, or where it is added to quoted matter that is already
italicized) .

Under the circumstances the trial court "correctly concluded that section
832 of the Civil Code does not absolve a negligent excavator. "
(Underscoring added.)

For adding emphasis to quoted material, see section 4:27.
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§ 4:36 Italicizing Latin and foreign language words and phrases

[A] Modem usage

In legal writing many Latin and foreign words and phrases are in
such common use that they have now become a part of the legal idiom and
do not need to be distinguished by italics. If the word or phrase is not in
common usage, italics are used. If emphasis is desired, italics are used
whether or not the word is otherwise italicized.

The following lists contain many of the Latin and foreign words and
phrases that are used with some frequency in legal writing. They are divided
into those words that should not be italicized and those that should be.

[B] Latin and other foreign terms that are not italicized

actus reus
addendum
ad hoc
ad hominem
ad infinitum
ad litem
ad valorem
a fortiori
alias
alter ego
amici curiae
amicus curiae
anno Domini
antebellum
a priori
apropos
arguendo
assumpsit
attache
bona fide
caveat emptor
certiorari
d.
chose
chose in action
circa
compos mentis
consortium
contra
corpus
corpus delicti
coup de grace
de facto
de jure

de minimis
de novo
dicta
dictum
duces tecum
e.g.
en banc
ergo
errata
erratum
et al.
et cetera, etc.
et seq.
ex contractu
ex delicto
ex officio
ex parte
ex post facto
fait accompli
forum non conveniens
habeas corpus
i.e.
in camera
in extenso
in extremis
in forma pauperis
in futuro
in haec verba
in limine
in loco parentis
in pari delicto
in pari materia
in personam
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in propria persona
(in pro. per.)

in rem
in situ
inter alia
interim
in terrorem
inter vivos
in toto
ipse dixit
ipso facto
laissez faire (n.)
laissez-faire (adj.)
lis pendens
mala in se
mala prohibita
malum in se
malum prohibitum
mandamus
mens rea
mesne profits
modus operandi
nee (or ne )
nisi
nisi prius
nolle prosequi
nolo contendere
nom de plume
non compos mentis
non sequitur
nunc pro tunc
obiter
obiter dictum
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onus
pendente lite
per annum
per capita
per diem
perse
per stirpes
petit larceny
post hoc
postmortem
prima facie
pro bono
pro bono publico
pro forma
propria persona (pro. per.)
pro rata
pro se
pro tanto

pro tempore
quantum meruit
quasi
quid pro quo
quo warranto
ratio decidendi
res
res gestae
res ipsa loquitur
res judicata
respondeat superior
resume
scienter
seriatim
sine qua non
situs
stare decisis
status quo

status quo
ante
sua sponte
sub silentio
sui generis
sui juris
supersedeas
ultimatum
ultra vires
verbatim
versus
via
vice
vice versa
vis-a-vis
viva voce
viz.
voir dire

[C] Latin and other foreign terms that are italicized
ab ante ex proprio vigore
ab initio ferae naturae
ad damnum ff.
ad diem fundus officio
ad finem haec verba
ad idem ibid.
alterius id.
animo revocandi idem
animus idem sonans
ante in capite
a posteriori in curia
autrefois acquit inc/usio unius est exc/usio alterius
autrefois convid in esse
causa mortis infra
conditio sine qua non in perpetuum
consideratum est per curiam in posse
coram nobis in praesenti
coram vobis in re
cum testamento annexo in statu quo
cy pres interesse
damnum absque iniurie inter se
de bene esse inter sese
del credere judgment non obstante veredido
de son tort lex domicilii
donatio causa mortis lex locus contradus
eiusdem generis lex non scripta
en masse lac. cit.
ex curia locus delidi
expressio unius locus in quo
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locus poenitentiae
mala fide
mobilia sequuntur personam
ne plus ultra
op. cit.
parens patriae
pari ratione
passim
per autre vie
per curiam
post
post facto
post-factum
profit a prendre
pro hac vice
qua
quaere

quare clausum fregit
quo animo
quoad hoc
raison d'eire
scire facias
semble
sic
simpliciter
stet processus
sub [udice
sub nom.
supra
ubi supra
ut infra
ut supra
vide ut supra

§ 4:37 Use with anglicized words

A foreign language phrase is generally treated as a single unit. Either
italicize the whole phrase or none of it, depending on whether or not the
phrase as a whole has become anglicized. Take care to determine how much
of a phrase is foreign; only the foreign portion is italicized.

administrator de son tort

§ 4:38 Italics for emphasis

Italics are frequently employed to give emphasis or prominence to
words or expressions. Whether italics should be used for emphasis, and
when, are within the author's discretion, but extensive use of italics for
emphasis is generally disfavored.

§ 4:39 Italics with citations

[A] Case names

Case names are italicized whether or not they are within a citation.
This rule applies to trial court case names (see § 1:16) as well as appellate
cases (see § 1:14).

a pre-Boykin decision
Notwithstanding Smith
a Jones instruction
Defendant was given Miranda warnings
the trial court action, Garcia v. Superior Court (Super. Ct. S.F., 1999, No.

994499)
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[B] Citation cross-references

The cross-reference words ante, ibid., id., infra, post, and supra are
always italicized. For use of these words with case authority, see chapter 1;
for use with secondary authority, see chapter 3.

[C] Subsequent history references

Words denoting the subsequent history of cited opinions (see § 1:11)
and the abbreviated forms of these words are generally not italicized. A few
such words are italicized by tradition (e.g., sub nom., per curiam).

[D] Statutes and session laws

Do not italicize the following words or their abbreviations: article,
chapter, clause, division, section, subdivision, subsection, title. If these
words appear italicized in quoted matter, however, follow the original (see
§4:27). Also follow copy where the letters I and a are italicized to avoid con-
fusion with their look-alike digits. (See, e.g., Pen. Code, § 602.2, subd. (I);
15 u.s.c. § 16810.)

E. HYPHENS
§ 4:40 General guidelines

Avoid using hyphens except when they improve the flow of the sen-
tence, resolve ambiguity, or assist the reader in comprehending the author's
meaning. When in doubt about hyphenating a word or phrase, first check
the dictionary for use or nonuse of hyphens. Otherwise, the following sec-
tions provide gUidelines on hyphenation for California legal writing, and
the United States Government Printing Office Style Manual (1984 ed.) pro-
vides comprehensive information and lists on hyphenation.

§ 4:41 Compound adjectives

When two or more words combine to serve as a compound adjective
(or adjective phrase), they are often connected by a hyphen. If one of the
words contains a prefix, the entire adjective phrase, including the prefix,
may require hyphens to avoid ambiguity. If the result is too cumbersome,
consider using a different construction.

agreed-upon price
ready-to-wear garment
13-day period
two-year-old boy
non-revenue-producing plant (but nonrevenue reasons)
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non-civil-service position
non-death-qualified jurors
anti-death-penalty views (but antisympathy instruction)
anti-speed-trap law
non-interest-bearing account

If a sentence containing a compound adjective is readable and clear
without a hyphen, however, then omit the hyphen. A hyphen is not used
with common legal terms (see § 4:44).

A civil rights bill was introduced.
This public utility rule is fundamental.
The civil service examination was held as scheduled.
The topic of the lecture was land use planning.
Many public school districts were affected.

Do not hyphenate compound adjectives containing an adverb end-
ing in "ly."

highly refined material
fully discounted note
constitutionally required admonition
federally mandated payment

If a compound adjective is not customarily spelled with a hyphen,
and the phrase follows the noun modified, the hyphen is deleted, as in the
following examples:

Before noun: The court by a four-to-three vote affirmed the judgment.
After noun: The court's vote of four to three affirmed the judgment.
Before noun: He drank the crystal-clear spring water.
After noun: The spring water was crystal clear.
Before noun: They ordered fire-tested synthetic material.
After noun: The material had been fire tested.
BUT:
Before noun: Just an old-fashioned love song.
After noun: We're old-fashioned.

§ 4:42 Compound numbers and units of measurement

Hyphenate compound numbers from twenty-one to ninety-nine if
spelling out those numbers. Also hyphenate modifying phrases that contain
numerical first elements. Fractions are hyphenated when spelled out, but
no additional hyphen is used between the numerator and the denominator
when either is already hyphenated. Technical units of measurement are
generally hyphenated. For spelling out numbers, see section 4:28; for spell-
ing out fractions and percentages, see section 4:32.
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Compound numbers
forty-five
one hundred forty-five (but one hundred forty)

Adjectives with numerical first elements
an eight-hour day
four-to-three vote
three-to-one ratio
12-inch ruler
.45-caliber gun
12-gauge shotgun
nine-millimeter handgun
two-sided issue (but twofold)
60-day note
four-week vacation (but four weeks' vacation or one year's probation; see

§ 4:60[8])
19th-century weapon
$5-per-bushel wheat
110-volt line
five-gallon jug
four-month continuance
six-foot man (but six feet tall, and 5 feet 10 or 11 inches tall)
five-year-old boy (but a two year old)
7-Eleven store (correct name)

Fractions
three five-hundredths (if spelling out; normally 3/500ths)
three-fourths
a half-inch; half an inch
a half-mile; half a mile
a half-hour; one-half hour
half an hour
two and one-half to three hours (or two and a half to three hours)
half a mile
half a dozen
Three and one-half shares of stock were delivered.
The officer found one-half ounce of heroin.
The window was open one-third of an inch.

Avoid the construction "half of 1 percent"; use 0.5 percent instead.
(Adding the zero makes the decimal more visible.)

Technical units of measurement
passenger-mile
board-foot
kilowatt-hour
foot-pounds
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Number compounds
Hyphens are used in both parts of number compounds having a

common element that is only expressed once.

three- and four-foot lengths
10- to 20-unit apartment house
three- to six-pound bags
three-, four-, and five-inch openings
but three to four feet wide

§ 4:43 Other common uses of hyphens

[A] General rules

Hyphens are often used in the following situations:
1. With compounds composed of nouns and prepositions.

case-in-chief
face- to-face
hand-to-hand

2. To avoid ambiguity of meaning.
re-collect (as distinct from recollect)
re-cover (as distinct from recover)

3. To join certain prefixes to words.
cross- (as in cross-defendant, cross-complaint)
self- (as in self-incrimination)
quasi- (as in quasi-community property)

4. To join prefixes to a capitalized word.
pro-British mid-June
anti-French all-American

5. To join a Single capital letter to form a common word
(a letter compound).
A-bomb S-curve
D-Day T-square
I-beam X-ray

6. "Felony-murder" and like constructions used as compound
adjectives.
felony murder (noun)
felony-murder rule (adj.)
felony-murder robbery (adj.)
felony-murder special circumstances (adj.)
felony-murder special-circumstance allegation (adj.)
felony-murder-robbery special-circumstance rule (adj.)
but robbery felony murder (noun)
felony-murder-robbery special circumstances (adj.)
multiple-murder conviction (adj.)
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multiple-murder special-circumstance instruction (adj.)
robbery murder (noun)
robbery-murder instruction (adj.)

7. To join a prefix to a number.
post-1995 amendment
pre-1960 conviction

[B] Hyphenated terms

The following terms should be hyphenated unless they appear in
quoted matter and were not hyphenated in the original:

alcohol-related (adj.) cross-purpose
all-American cross-question
all-or-nothing (adj.) cross-reference
anti-abortion cross-section
attorney-client relationship ex-contemner
at-will employee ex-felon
blood-alcohol level (adj.) ex-Governor
blood-to-breath partition ratio (adj.) ex-husband
brother-in-law (etc.) ex-servicemember
by-product ex-wife
case-in-chief ex-vice-president
co-administrator great-grand parent
co-author I-beam
co-executor in-laws
co-obligor long-standing (adj.)
co-occupant long-term (adj.) (but longtime)
co-op mid-Atlantic
co-owner mid-June
court-appointed (adj.) mother-in-law (etc.)
court-martial multiple-murder rule (adj.)
cross-appeal murder-for-hire law (adj.)
cross-bidding off-duty (adj.)
cross-check off-hours
cross-claim (noun or verb) off-ramp and on-ramp (of a
cross-complainant freeway)
cross-complaint off-season
cross-country off-street (adj.)
cross-date off-the-record (adj.)
cross-defendant out-of-date
cross-examination out-of-state (adj.)
cross-examine parent-child relationship
cross-immunity pre-1900
cross-index quasi-community property
cross-interrogate quasi-contract
cross-interrogatory quasi-corporation
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quasi-specific performance
re-advised
rear-end collision
recross-examination
right-angle intersection
right-hand (adj.)
right-of-way (noun)
safe-deposit box
second-guess
self-control
self-defense
self-imposed
self-incrimination
7-Eleven store (but Kmart store)
single-family dwelling
sister-in-law
so-called

to tape-record (verb)
tape-recorded (adj.)
but a tape recording
time-barred
un-American
vice-president
V-shaped
Wal-Mart stores
well-being
well-informed (adj. preceding noun)
well-known (adj. preceding noun,

but "it was well known.")
well-off (adj. preceding noun)
well-settled (adj. preceding noun)
well-spoken (adj. preceding noun)
X-ray

§ 4:44 Hyphens not used

[AJ General rules

Hyphens are not used in the following situations:
1. With compound verbs, if the meaning is unambiguous. However,

compound verbs that are used to modify an immediately follow-
ing noun are hyphenated.

The defendant was forum shopping. (but a forum-shopping litigant)
The process server hand delivered the summons. (but a hand-delivered

invitation)
The attorney and the judge doubled up on the witness. (but doubled-up

accommodations)

2. With compound adjectives that have a number or letter as a
second element.

section 21 situation Class B regulation

3. With compound adjectives in quotation marks, unless the
compound is customarily hyphenated.

"blue sky" law but "ill-humored" judges

4. With compound adjectives whose first word is a comparative
or superlative, unless a hyphen is necessary to avoid ambiguity.

the greatest income period
the lowest production group
a lesser known exception
the most wanted fugitive
the more qualified candidate (but the more-polished apples)
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5. With a series of adjectives before a noun when the adjectives
do not convey a single concept. For commas with adjectives,
see section 4:54.

a brown thatched cottage
but a black-and-white TV; a brown-eyed child

6. With certain common prefixes used before nouns, unless
a hyphen is necessary to separate two adjacent vowels.

antitrust coworker
midterm but co-owner
nonrefundable pretrial, posttrial

7. With common phrases and legal terms of art when used
as adjectives.

case law
child support
civil rights
civil service
common law
due process
equal protection
guilt phase
just compensation

land use
law of the case
penalty phase
public utilities
state law
successor in interest
tenant in common
third party
work product

[B] Nonhyphenated terms

The following terms should not be hyphenated, unless they appear
in quoted matter and were hyphenated in the original:

above described coconspirator
above quoted cocounsel
above referred to codefendant
airmail coemployee
antenuptial colessee
anti sympathy instruction colessor
antitrust commingle
attorney at law common law (adj. or noun)
audiotape common sense (noun)
backlog commonsense (adj.)
backpay cooperative
bank book coparty
bloodstain coplaintiff
board member cosign
boilerplate cotenants
bondsman cotrustor
bylaw counteraffidavit
case law courthouse
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courtroom
coworkers
decision maker
decisionmaking
double counting
extrahazardous
eyewitness
fact finder
but factfinding (adj.)
felony murder (noun)
but felony-murder rule (adj.)
fingerprint
firefighter
firefighting
first degree (adj.)
first degree felony murder
but first degree felony-murder

instruction
first degree murder
first degree murder instruction
footprint
getaway
grand theft auto
guilt phase error
half brother (etc.)
jailhouse
judgment roll
Kmart store
but 7-Eleven store
land use (adj.)
layperson
lineup
midterm
minibike
misdemeanor manslaughter (noun)
but misdemeanor-manslaughter

rule (adj.)
mobilehome
motor home
no contest
nonpayment
nosebleed
note taker
but notetaking
palm print
passerby
patdown
patsearch
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penalty phase error
postmortem (adj.)
postoffense
posttraumatic
posttrial
postverdict
preempt
pretrial
pro rata
purchase money
redirect examination
reenter
reexamine
second degree (adj.)
shoe print
soleprint
special circumstances
special circumstance

instruction
and felony-murder special

circumstance
but felony-murder special-

circumstance instruction
statewide
stepchild (etc.)
stickup
streetcar
subject matter
successor in interest
tenant in common
third party claim
tortfeasor
torture murder (noun)
but torture-murder allegation

(adj.)
to wit
twofold
venire member
but venirepersons
Videotape
voiceprint
whistleblower
word processing
word processor
work product
work product doctrine (adj.)



STYLE MECHANICS § 4:47

§ 4:45 Word division

Never manually divide words for cosmetic effect at the end of lines
in a computer word processing environment. If word processing software
has a utility for dividing words in that context, it may be used in lieu of man-
ually dividing words, although clarity is enhanced by avoiding the division
of words at the ends of lines under any circumstances.

F. COMMAS, SEMICOLONS, AND COLONS
§ 4:46 General use of commas, semicolons, and colons

The comma is an indispensable tool in conveying meaning and in
emphasizing or de-emphasizing thought. The present trend is to avoid
using a comma when it does not improve clarity or enhance the flow of the
ideas presented, particularly in shorter sentences. In more complex sen-
tences, however, commas are often necessary to create clear associations
between modifying phrases or clauses and the parts of the sentence modi-
fied. When the use of a comma becomes critical to the meaning of a docu-
ment or other text, or creates an ambiguity, it is better to recast the sentence
to avoid any interpretation problems. (See Russell v. Bankers Life Co. (1975)
46 Cal.App.3d 405,411,415.)

The semicolon is often used to join together ideas too closely related
in meaning for each to stand as a separate sentence, but not closely related
enough for a comma, such as statements of contrast. It may also be used as a
"full stop" pause to divide distinct thoughts joined in a single sentence; to
separate long sentences with multiple clauses following a colon; and to pre-
vent ideas, words, phrases, or clauses from running together. It demon-
strates greater emphasis than is available with the comma. In its most
common use, a semicolon divides a series when there is a comma in one or
more sections of the series.

A colon is often used to introduce a formal statement, a quotation, or
a series or list. Traditionally it also was used between two related clauses
that formed a Single sentence, or before a clause that illustrated the preced-
ing clause. Current usage often separates such clauses with a semicolon or
breaks the clauses into separate sentences. If the clause following a colon
would, if standing alone, constitute a complete sentence, the clause should
generally commence with a capital letter.

§ 4:47 Commas with names

Use commas before and after "Jr." and "Sr." when they follow a per-
son's name. Commas are also used to set off academic degrees, such as
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"M.D." and "Ph.D." from the name. Commas are not used when roman
numerals follow the name.

Frank Jones, Jr., appeared for the defendants.
Walter Hunter, MD., signed the death certificate.
Peter Smith III appeared for appellants.

§ 4:48 Commas, semicolons, and colons in series

The use of a comma before "and," "or," or "nor" when these con-
junctions precede the last of a series of three or more words, phrases, letters,
or figures is optional unless required for clarity.

one, two, three, and four
one, two, three or four, and five

When a series contains lengthy or complex items, or when one or
more items contains a comma, the items should be separated by semicolons,
not commas. In a series separated by semicolons, use a semicolon before the
last "and." A colon is often used to introduce such a series or list.

Rocco speaks of "three elements: (1) neglectful conduct by the parent in
one of the specified forms; (2) causation; and (3) 'serious physical harm
or illness' to the minor, or a 'substantial risk' of such harm or illness."

A colon is not used, however, when a series or list is preceded by an
introductory phrase, e.g., "namely," "for instance," or "that is," and the
phrases in the series are not grammatically complete, or when the list is a
complement or object of an element in the introductory phrase.

Defendants had alternative courses of conduct to avoid tort liability,
namely, (1) writing a "full disclosure" letter revealing all relevant facts
regarding the employee's background, or (2) writing a "no comment"
letter omitting any affirmative representations.

Dr. Chong would testify (1) that radiation therapy combined with a radical
hysterectomy is just as successful a method of treatment, and (2) that
the applicable standard of care required defendant to discuss this and
other options with plaintiff prior to surgery.

For the use of commas in a series of citations, see section 1:7.

§ 4:49 Commas, semicolons, and colons with quotation marks

Use commas to set off direct quotes, unless the sentence flows into
the quote. Commas are not used with indirect quotes.

The witness testified, "I saw nobody."
The witness testified that she "saw nobody."
The witness testified that she saw nobody.
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If a comma immediately follows a quoted word or phrase, place the
comma inside the closing quotation mark. Place a semicolon or colon out-
side quotation marks.

"Counsel," said the judge, "please limit your argument."
One note read, "We protest this unfair tax"; another, "Boycott!"

If a quoted phrase ends with a semicolon, end the quote before the
semicolon, and add the punctuation mark appropriate to the quoting sen-
tence, such as a period or comma. The following example illustrates a
quoted fragment whose original semicolon is replaced by a comma:

Original: "Destruction was total; nothing was spared."
Quoted fragment: Observing, "Destruction was total," the court upheld the

verdict.

For use of ellipses at the end of a quoted sentence, see section
4: 13 [C]; for use of other punctuation with quotation marks, see section 4:23.

§ 4:50 Commas with dates

When the month, day, and year are given (see § 4:29), commas
should be placed before and after the year. When a date is used as a modi-
fier, the comma after the year is strongly preferred, but it may be omitted. If
only the month and year are noted, no commas are used.

The accident occurred on April 10, 1998, in San Diego.
The accident occurred in April 1998 in San Diego.
The November 24, 1998, codicil provided that ....
The November 24,1998 codicil .... (comma optional)

§ 4:51 Commas with numbers and figures

Use a comma to separate numbers to avoid confusion.

Of the 100, 42 were present.
Instead of three, four appealed.

In adjective phrases, do not use a comma between parts of an expres-
sion of time.

a five-year four-month period
a sentence of 3 years 11 months 15 days

Use a comma in numbers having four or more digits.

1,200
12,000
120,000
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Do not use commas with numbers that indicate sequence (see §4:31):

page 1003
section 25003
docket No. 15167
S.F. No. 22861
Civ. No. 11260

Fractions do not take commas unless one number is five or more
digits. For rules on when to spell out fractions, see section 4:32.

60/2500
60/25,000

§ 4:52 Commas or colons following introductory phrases

A comma is generally used after introductory participial, adverbial,
or prepositional phrases, and after introductory dependent clauses.

Anticipating later developments, counsel agreed to the stipulation.
Without further ceremony, we shall dispose of the final issue by observing

that. ...
Around the corner, defendant was hiding with the contraband.
While Rome burned, Nero fiddled.

A colon is used to introduce a formal statement or extract.

The earliest public nuisance statute thus bore a feature that marks the entire
field even today: Public nuisances are offenses against, or interferences
with, the exercise of rights common to the public.

§ 4:53 Capital letter following colon

If material following a colon is a quotation or a formal statement,
capitalize the first word following the colon.

After quoting the text of section 370, we observed: "Iflhe prescribed act
may be anything which alternatively is injurious to health or is indecent,
or offensive to the senses .... "

The task force has concluded as follows: The application to the committee
on tenure and retention should be approved.

§ 4:54 Commas with adjectives

Use commas when the adjectives are both of the same degree; that is,
the word "and" could replace the comma without changing the phrase's
meaning. For use of hyphens with compound adjectives, see section 4:41;
for omitting hyphens with adjectives, see section 4:44[A].

a short, decisive opinion
a long, meritless complaint
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Do not use commas when the last adjective and the noun are so
closely related that together they form a noun phrase or a single idea.

light denim jacket (denim iecket is a noun phrase)
cheap fur coat (fur coat is a noun phrase)

§ 4:55 Semicolons separating independent clauses

When a word such as "then," "however," "hence," "indeed," or
"accordingly" is used as a transitional adverb between independent clauses
of a compound sentence, place a semicolon before it. Some authors may
prefer to convert the clauses into separate sentences.

Those prerequisites are lacking in this case; accordingly, we reverse.

G. PARENTHESES AND BRACKETS
§ 4:56 General use of parentheses and brackets

Parentheses and brackets are used to indicate extraneous, explana-
tory, incidental, and interpolated matter. Use brackets, not parentheses, to
insert matter into a quote. Brackets may also be used to indicate a second
parenthetical statement within parentheses, although the preference, for
stylistic reasons, is that sentences so structured be recast.

Insertions by author in own text:

The first defendant (Smith) was found not guilty,
The first defendant (Smith [charged with manslaughter]) was found not

guilty,

Insertion by author into quoted matter:

"The first defendant [Smith] was found not guilty."

Parenthetical descriptive statements following case citations in
parentheses are enclosed in brackets. For example:

(Commonwealth Coatings Corp. v. Continental Casualty Co. (1968) 393
U.S. 145, 148-149 [89 S.Ct. 337, 21 L.Ed.2d 301] [observing that
arbitration may require greater oversight than judicial proceedings].)

Alternate parentheses with brackets for multiple parentheses within
parentheses.

The penalties imposed for those offenses (Pen. Code, § 207 [one to 25
years in prison (see Pen. Code, § 208)]; Pen. Code, § 261, subds. 2 and
3 [three years to life (Pen. Code, §§ 264, 671)]) are indeed severe.

Exceptions that always use parentheses within parentheses: Always
use parentheses for references to opinion authors (see § 4:58), adopting a
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short form or abbreviated reference (see § 5:8), and certain citational ele-
ments (e.g., dates), even when occurring within parentheses. For example:

(Toland v. Sunland Housing Group (1998) 18 CalAth 253 (hereafter
Toland).)

(Toland, supra, 18 Cal. 4th at p. 281 (cone. & dis. opn. of Werdegar, J.).)

§ 4:57 Citations

In general, use parentheses around a citation, whether it appears
within a sentence or following the end, and use brackets to enclose any
unofficial parallel citations. If the citation forms an integral part of the sen-
tence, do not use parentheses around it, but brackets are still used around
any parallel citations. In addition, abbreviated case references expressly
adopted by the author are always placed in parentheses, whether they
appear within text or within a citation.

"When statutory language is clear and unambiguous, there is no need for
construction and courts should not indulge in it." (People v. Overstreet
(1986) 42 Cal.3d 891, 895 [231 Cal. Rptr. 213, 726 P.2d 1288]; see also
People v. Valladoli (1996) 13 Cal.4th 590, 597 [54 Cal.Rptr.2d 695,
918 P.2d 999].)

One such legal barrier exists "where ... a parent of the foster child or
stepchild" "refuses to consent to the adoption." (Sen. Com. on
Judiciary, Rep. on Assem. Bills Nos. 25 & 68 (1983-1984 Reg. Sess.)3
Sen. J. (1983-1984 Reg. Sess.) p. 4882 (hereafter Senate Committee on
Judiciary Report).)

In American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307 [66
Cal.Rptr.2d 210, 940 P.2d 797], the California Supreme Court
considered this very question.

§ 4:58 Designation of opinion authors

Enclose references to opinion authors in parentheses, even if the
case citation appears within parentheses. For citation oflead, plurality, con-
curring, and dissenting opinions, see section 1:10.

Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 578
(cone. opn. of Baxter, J.).

(People ex reI. Gallo v. Acuna (1997) 14 Cal.4th 1090, 1132 (dis. opn. of
Mask, J.).)

(See Harris, supra, 401 U.S. at p. 232 [91 S.Ct. at p. 649] (dis. opn. of
Brennan, J.); People v. May, supra, 44 Cal.3d at pp. 333-334 (dis. opn.
of Mosk, J.); People v. Disbrow (1976) 16 Cal.3d 101, 113 [127
Cal.Rptr. 360, 545 P.2d 272]; id. at p. 116 (cone. opn. of Wright, C. J.);
see also State v. Durepo (Me. 1984) 472 A.2d 919, 927 (cone. & dis.
opn. of Glassman, J.).)
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§ 4:59 Brackets, summarized

In pairs, brackets indicate that the material enclosed within is one of
the following:

1. An author's explanatory insertion into a quotation (for inser-
tions, see § 4:16; for adding footnotes, see § 4:25[B]).

2. A correction or notation of an error in a quotation (see § 4:15).
3. A parenthetical statement within parentheses (see § 4:56).
4. A parallel citation (see § 1:1[F]), whether in parentheses or in the

body of a sentence (see § 4:56).
5. A signal showing the original paragraph formatting of a quoted

passage, where significant portions are omitted (see § 4:13[£]),
or where paragraphs are consolidated (see § 4:19).

6. A capitalization (see § 4: 13 [A]) or other adjustment of a quote
(see § 4: 18).

7. A substitution for an omission in quoted material (see § 4:14).
8. The completion of a citation within a quotation (see § 4:17).
9. A signal to introduce and conclude a lengthy quotation (see

§ 4:21).

H. APOSTROPHES
§ 4:60 Apostrophe with possessives

[A] Possessive of singular nouns

To form the possessive of singular nouns (including proper names),
the general rule is to add an apostrophe and an s, whether or not the word
itself ends in an s or s-sound.

Burns's poems
day's trip
driver's permit
horse's mouth
Mr. Jones's lawsuit

The term "attorney fees" is preferred, but "attorney's fees" or "attor-
neys' fees" may be used at the author's discretion. Whichever term is used,
consistency within the document is required.

press's deadline
UPS's responsibility
witness's affidavit
a year's probation

[B] Possessive of plural nouns

To form the possessive of plural nouns (including proper names)
that end in an s, add an apostrophe only. For plural nouns not ending in an
s, add an apostrophe and an s.
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plaintiffs' arguments
experts' opinions
doctors' reports
jurors' hostility
in five years' time
women's club

the Joneses' lawsuit
the Regents' compensation
two weeks' vacation
but a two-week vacation
witnesses' affidavits
children's rights

[Cj joint and individual possession

To note joint possession, the apostrophe is used with the last ele-
ment of the series. To note individual possession, the apostrophe is used
with each element.

Wah and Green's assets (the assets they possess together)
Wah's and Green's assets (the assets they each individually possess)

[D] Possessive of compound nouns

Place the "apostrophe s" Cs) nearest to the thing possessed.

attorney at law's oath
Attorney General's report
AI Martinez, Jr.'s objections
sister-in-Iaw's property
somebody else's problem
the wife's attorney's delay
the Administrative Office of the Court's (AOC) standard procedures

[E] Possessive pronouns, adjectives, and nouns before gerunds

Possessive pronouns such as "hers," "ours," "theirs," "yours," "its,"
"itself," and "whose" do not take an apostrophe. Possessive adjectives such
as "another's," "each other's," "one's," "someone's," and "somebody's" take
an apostrophe, as do nouns before gerunds.

The court relied on its prior holding. (possessivepronoun)
Each took the deposition of the other's expert witness. (possessive

adjective)
The district attorney's removing his coat was part of his trial strategy.

(gerund)

§ 4:61 Apostrophe with established designations

Whether an apostrophe is to be used with the name of a firm, organi-
zation, institution, book, or place depends entirely upon the official desig-
nation of the firm or organization. For example, if a firm is incorporated
as and uses the name "Blacks Elevator Company" rather than "Black's Ele-
vator Company," do not add an apostrophe. However, where the authentic
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title is not ascertainable from the record or otherwise, use the normal pos-
sessive forms.

The apostrophe should not be used with names of countries and
other organized bodies ending in an "s" or after words more descriptive
than possessive.

editors handbook
homeowners association
House of Representatives committee
Massachusetts laws
merchants exchange
Reporter of Decisions Office
technicians guide
United States possessions
Department of Veterans Affairs (formerly Veterans Administration)

§ 4:62 Apostrophe with numbers, letters, acronyms, and abbreviations

Use an apostrophe and an "s" to form plurals of numbers and letters.

The 6's were not legible.
Her name is spelled with two l's,
He was born in the 1960's.

For acronyms and abbreviations, use an apostrophe and an "s" to
form the plural and to form the possessive.

The covenants, conditions, and restrictions (CC&R's) ....
All environmental impact reports (EIR's) must comply with the provisions of

the California Environmental Quality Act (CEQA). CEQA's requirements
include ....

California Federal Savings and Loan (Cal. Fed.) generally requires a
minimum deposit of $2,000. Cal. Fed.'s requirements ....

§ 4:63 Apostrophe with contractions

The apostrophe is used to note the omission of letters or numbers in
contracted expressions. Although occasionally used with numbers, con-
tractions are generally not otherwise used in formal legal writing.

they're the summer of '99 the '80's (preferred: the 1980's)
o'clock spirit of '76 it's ("it is," not the possessive)

Do not use an apostrophe to denote omissions to form abbrevia-
tions such as "ass'n," "comm'n." and "comm'rs." (Use: "assn.," "com.," and
"comrs.")
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I. MISCELLANEOUS RULES
§ 4:64 Acronyms

The periods and spaces in acronyms of governmental agencies and
other organized bodies are usually omitted.

AFL-CiO (American Federation of Labor and Congress of Industrial
Organizations)

GM (General Motors)
MIT (Massachusetts Institute of Technology)
NLRB (National Labor Relations Board)
UCLA (University of California at Los Angeles)

If an acronym is commonly known and appears in dictionaries, no
parenthetical designation is required.

AIDS IRS
CIA LSD
FBI PCP
HIV

The first reference to lesser known abbreviated designations should
either be preceded or followed by a spelled-out reference. Thereafter only
the abbreviated form is used.

The VA (Department of Veterans Affairs) was not represented at the
hearing.

The California Environmental Quality Act's (CEQA) main provisions ....
The compact disc (CD) was distributed.
The program could be uploaded from a CD-ROM (compact disc-read only

memory).

Use restraint in adopting acronyms. Readers cannot be expected to
recall the referents for a multiplicity of acronyms in a document. Never
reduce a case to an acronym.

§ 4:65 Spelling

[A] General preferences

Many words have two acceptable spellings. To achieve uniformity of
usage for the Official Reports, Webster's Third New International Dictio-
nary has been selected as the defining authority for preferred spellings of
words. If Webster's gives more than one spelling, the first is preferred. For
hyphenation rules see sections 4:43 and 4:44.
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[B] "Er" and "or" endings

To achieve uniformity in the use of words ending with "er" or "or,"
the spellings indicated below are preferred and are followed in the Official
Reports:

abettor
adjuster
adviser
bailor
condemner
consignor
contemner
conveyor
distributor
endorser
examiner

franchisor
grantor
indemnitor
inspector
insurer
intervener
lender
libeler
lienor
mortgagor
objector

offeror
optionor
pledgor
promisor
relator
settlor
supervisor
supporter
surveyor
transferor
vendor

§ 4:66 Footnote or endnote numbering and style

A footnote number should be placed as close as possible to the text
that is footnoted, provided the placement will not seriously disrupt the nat-
ural flow of the sentence. For appellate opinions, the word processing foot-
note utility must be used. Footnotes are numbered consecutively within an
opinion; majority and minority opinions are numbered independently. To
refer to matter contained in an earlier footnote, use another footnote.

4 See footnote 2, ante, page 10.

Footnotes are single-spaced and commence on the same page as the
text to which they refer. The first line of each footnote should be indented,
and there should be double-spacing between footnotes. Footnotes are gov-
erned by the same citation, abbreviation, and other style rules that apply to
text; and they are treated as separate paragraphs of text. Font and font size
should be the same for the footnote text and the body of the document.

A footnote to a direct quotation should generally be placed at the
end of the quotation, and the footnote number is normally placed outside
the closing quotation marks. For adding a footnote within a quoted sen-
tence, see section 4:25.

The statement was "vital to the outcome. ,,1

A footnote number at the end of a parenthetical expression or cita-
tion is placed after the closing parenthesis or citation.

(Plaintiff complained vociferously to the landlord.) 1

We rejected this contention in another case. (In re Williams (1969) 1 Cal.3d
168 [81 Cal. Rptr. 784,460 P.2d 984].)11
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If the footnote refers to a particular citation in a series of citations
within parentheses, the number should follow that citation.

(People v. Maddox (1967) 67 Cal.2d 647 [63 Cal. Rptr. 371,433 P.2d 163];
Gov. Code, § 37103;419 Ops.CaI.Atty.Gen. 153 (1952).5)

An asterisk (*) is used with a footnote to note a parenthetical, edito-
rial, or clarifying procedural matter before the text of the opinion starts. A
second note of this type on anyone page is identified by a dagger et) and a
third is identified by a double dagger C''). An asterisk or dagger is used with
reporter's notes. (See, e.g., In re Spence (1974) 36 Cal.App.3d 636,642.)

§ 4:67 Trademarks

Avoid using product names if identification of a specific product is
not critical to the discussion. A trademark is in the nature of a proper name,
and when it is used in an opinion or court document, it should normally be
capitalized. No trademark or registration symbol is required.

Trademark Common name
Advil ibuprofen
Anacin, Bufferin, etc. aspirin, buffered aspirin
Coca-Cola, Pepsi soft drink, cola drink
DissoMaster child support computation software
Dumpster large trash receptacle
Kleenex tissue
Levi's jeans, denim pants
Mace irritant spray
Scotch tape cellophane tape
7-Eleven convenience store
Sheetrock wallboard
Tylenol acetaminophen
Valium tranquilizer
Xerox photocopy
Ziploc bag plastic sandwich bag; baggie
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CHAPTER 5

EDITORIAL POLICIES
FOLLOWED IN OFFICIAL REPORTS

A. GENERAL RULES
§ 5:1 Racial, ethnic, and gender designations

[A] Racial and ethnic designations
[B] Gender-neutral style

§ 5:2 Stylistic considerations
[A] Omit needless words
[B] Use the active voice
[C] Use verbs instead of nominalizations
[D] Collective nouns

§ 5:3 Editorial format and enhancement of opinions for
Official Reports

§ 5:4 Furnishing lower court information
§ 5:5 Diagrams, photocopies, photographs, and other

appendix material
§ 5:6 Citing to sources not generally available-clerk's and

reporter's transcripts
§ 5:7 Use of supra, infra, ante, and post for internal opinion

references
§ 5:8 Abbreviated or short-form reference

B. PROTECTIVE NONDISCLOSURE OF IDENTITY
§ 5:9 Policy regarding nondisclosure of victim or minor
§ 5:10 Application to minors, juvenile court law
§ 5:11 Adult plaintiffs action for wrongdoing committed during

plaintiffs minority
§ 5:12 Jurors and witnesses
§ 5:13 Lanterman-Perris-Short conservatees
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C. LISTING OF COUNSEL
§ 5:14 Collecting information; sources
§ 5:15 Listing of attorneys and firms

[A] In general; what constitutes appearance
[B] Names of law firms, law corporations, and legal services

organizations
[C] Names of attorneys
[D] Multiple parties with separate representation
[E] Semicolons in counsel listing

§ 5:16 Use of clients' names in counsel listing
§ 5:17 Sequence of names; appeals
§ 5:18 Sequence of names; original proceedings commenced in

appellate court
§ 5:19 Amicus curiae
§ 5:20 Official titles of public attorneys
§ 5:21 Change of public attorney during pendency of appellate court

proceedings
§ 5:22 Criminal cases; court-appointed counsel
§ 5:23 Party in propria persona
§ 5:24 Nonattorneys
§ 5:25 Opinion covering two cases
§ 5:26 Substitution of attorneys
§ 5:27 Counsel on intervention

D. DESIGNATION OF TRIAL JUDGE
§ 5:28 General rule and exceptions
§ 5:29 Trial judges in counties with unified courts (Cal. Const., art.

VI, § 23)
§ 5:30 Trial judges sitting under assignment
§ 5:31 Temporary judges sitting by stipulation
§ 5:32 Commissioners and referees without stipulation

E. NAMES OF JUSTICES ON OPINIONS
§ 5:33 General guidelines
§ 5:34 Single or majority opinion
§ 5:35 Concurring and dissenting opinions
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§ 5:36 Order of opinions
§ 5:37 Justices sitting under assignment
§ 5:38 Supreme Court; order of names
§ 5:39 Disqualification or nonparticipation

F. MODIFICATION OF OPINIONS
§ 5:40 Formal order required

[A] In general; time limitations
[B] Sample modification order

§ 5:41 Modification before advance pamphlet publication
§ 5:42 Modification after advance pamphlet publication; the "a" page
§ 5:43 Notation that opinion was modified
§ 5:44 Correction of clerical errors

G. PARTIAL PUBLICATION
§ 5:45 General guidelines; retaining enough material for

interpretation of opinion
§ 5:46 Omitting major segments of opinion
§ 5:47 Omitting subparts or unstructured segments of opinion
§ 5:48 Retaining footnote numbering
§ 5:49 Retaining numbering and lettering for topic headings
§ 5:50 Minority opinions
§ 5:51 Partial publication ordered by Supreme Court

H. PUBLICATION PROCEDURES FOR OFFICIAL REPORTS
§ 5:52 Procedures for rule 976(e), California Rules of Court
§ 5:53 Proofreading, answering queries, returning corrected proofs

of opinions
§ 5:54 Procedures for superior court appellate division opinions
§ 5:55 Memorials; procedure for publication
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A. GENERAL RULES
§ 5:1 Racial, ethnic, and gender designations

[A] Racial and ethnic designations

The racial or ethnic identity of an individual should be mentioned
only if relevant and necessary. References should normally track the identi-
fication terms found in the record (e.g., African-American, not Black, if the
record consistently reflects that usage). When a racial or ethnic identifica-
tion is necessary, be as specific as the context allows (e.g., Salvadoran or
Central American, rather than Hispanic, if the record provides that informa-
tion). Capitalize terms used to designate race and ethnicity, including Black
and White.

The defendant, who is Mexican-American, objected to the prosecutor's use
of peremptory challenges to strike three Hispanic prospective jurors.

Since defendant had demonstrated a bias against Asians, and the three
assault victims are Korean, defendant was charged with violating Penal
Code section 422.6, which prohibits an injury to a person because of a
specified characteristic such as race or national origin.

For identification terms not based on the record, references should be
based on a recognized authority (e.g., current government publications that
report demographic data). Authorities providing comprehensive terms for
racial or ethnic identification include: the annual California Statistical
Abstract published by the California Department of Finance; the annual Vital
Statistics of California published by the Department of Health Services; the
annual Statistical Abstract of the United States published by the United States
Department of Commerce; and the Standards for Maintaining, Collecting,
and Presenting Federal Data on Race and Ethnicity published by the Office of
Management and Budget, replacing Statistical Policy Directive No. 15.

Do not alter designations used in quoted authorities to reflect con-
temporary usage. Maintaining the integrity of the quoted matter is normally
preferred.

[B] Gender-neutral style

When writing in general terms, use gender-neutral language. (See
Cal. Rules of Court, rule 989.) This requires awareness that not all judges,
lawyers, parties or witnesses are male, and avoidance of "he" as a generic
pronoun. "He" becomes "he or she"; "him" becomes "him or her." Overuse
of disjunctive pronouns to maintain gender neutrality can be distracting,
but the following suggestions for maintaining a gender-neutral style will
minimize use of disjunctive pronouns.
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1. Repeat the noun instead of using the pronoun: "If title has
passed from him to a third person ... " becomes "If title has
passed from the debtor to a third person .... "

2. Replace the possessive pronoun with an article: Use "the
right to" instead of "his right to."

3. Replace the suffix "-man": Terms such as "fireman" and
"policeman" can be replaced with other nouns, such as
"firefighter" and "police officer."

4. Use the suffix "-er"/"-or": Terms such as "draftsman" and
"workman," and archaic terms such as "adminstratrix" or
"executrix," are replaced with "-er" and "-or" equivalents,
such as "drafter," "worker," "administrator," or "executor."

5. Use the plural instead of the singular: "A defendant who
retains his own counsel ... " becomes "Defendants who retain
their own counsel .... "

6. Recast the sentence to avoid using a pronoun altogether.

§ 5:2 Stylistic considerations

Instruction on what constitutes good legal wntmg is generally
beyond the scope of this manual. Legal writers should, of course, strive for
clarity, conciseness, and readability. A direct, economic style reduces the
risk of ambiguity in opinions and other legal writings.

[A] Omit needless words

Avoid wordy constructions and wordy idioms. Thus, "he was aware
of the fact that," is replaced by "he knew"; "because of the fact that"
becomes "because"; and "in order to" can often be replaced by "to." Con-
structions such as "the important fact in this situation is that" can usually be
omitted entirely without any change in the sentence's meaning.

[B] Use the active voice

In general, prefer the active voice to the passive voice. Observing
this rule produces sentences that are clearer, more direct, and less wordy.
Thus, "Appellant argued that the court should have applied the second
rule" is more concise and vigorous than "It was argued by appellant that the
second rule should have been applied by the court."

[C] Use verbs instead of nominalizations

Nominalization is the process, often unintentional, of turning verbs
into nouns; though grammatically correct, it can import a host of needless
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words into a sentence. Legal writing, particularly writing consisting of long
and complex sentences, can be enhanced by removing unwanted
nominalizations and replacing them with their base verbs. For example,
"The parties stipulated to dismiss" is shorter and more direct than "The par-
ties entered into a stipulation to dismiss." Similarly, "He agreed to sell the
house" is more direct than "He agreed to the sale of the house"; and "The
court referred to" should replace "The court made a reference to."

[D] Collective nouns

Collective nouns like "the jury," "the majority," "the Legislature,"
"the committee," and "the board" are usually singular and take Singular
verbs and singular pronouns. "The court" is always singular.

The faculty was badly divided on the tenure vote.
The board has denied the application.
The committee has the matter under submission.
The jury returned its verdict.
The court is unlikely to reverse its decision.

§ 5:3 Editorial format and enhancement of opinions for
Official Reports

The State of California's publishing contract for the Official Reports
requires that bound volumes and advance pamphlets be printed substan-
tially in the appearance, manner, and style presently used in the fourth
series. The format and styles, physical and editorial, prescribed in this man-
ual are incorporated by reference in the publication contract to describe, in
part, the publisher'S editorial responsibilities.

§ 5.4 Furnishing lower court information

To provide the publisher with essential editorial information for
publishing an opinion for the Official Reports, the court must designate the
trial court and provide the trial and appellate court case numbers. The court
must also list the appearances of counsel (see §§ 5:14-5:27) and the trial
court judge or judges whose ruling or rulings are challenged (see
§§ 5:28-5:32).

Typical editorial information examples follow.
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CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT
DIVISION FIVE

THE PEOPLE,
Plaintiff and Respondent,

v.
HARRY HORN,

Defendant and Appellant.

B012345
(Super. ct. No. A 654321)

APPEAL from a judgment [or order or summary judgment] of the Superior Court of Los
Angeles County, Susan B. Miller, Judge. Affirmed.

Rodney H. Fan, under appointment by the Court of Appeal, for Defendant and
Appellant.

Sidney L. Star, Attorney General, Linda Heard, Chief Assistant Attorney General, R.
Leigh Locke, Assistant Attorney General, and Hans C. Strom, Deputy Attorney General,
for Plaintiff and Respondent.

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRSTAPPELLATE DISTRICT
DIVISION ONE

ANN A. SMITH et aI., )
Plaintiffs and Respondents, ) A012345

v. ) (Super. Ct. No. A 654321)
SOUTHERN PACIFIC COMPANY, )

Defendant and Appellant; )
PUBLIC EMPLOYEES RETIREMENT)

SYSTEM )
Intervener and Appellant. )

APPEAL from a judgment of the Superior Court of the City and County of San
Francisco, Mary M. Mars, Judge. Affirmed.

John Jones and Douglas E. Severn for Defendant and Appellant.
Frank Forrest, Attorney General, June Jacobs, Assistant Attorney General, and Arthur

Orr, Deputy Attorney General, for Intervener and Appellant.
No appearance for Plaintiffs and Respondents.

177



§ 5:5 CALIFORNIA STYLE MANUAL

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT
DIVISION FIVE

JAMES CASTRO,
Petitioner,

v.
THE SUPERIOR COURT OF
SANTA BARBARA COUNTY,

Respondent;
CHARLES ENT et aI.,

Real Parties in Interest

B012345
(Super. Ct. No. A 654321)

ORIGINAL PROCEEDINGS in mandate. Walter Murray, Judge. Petition denied.
Richard Roe for Petitioner.
No appearance for Respondent.
Flower, Flower & Martinez and Richard Martinez for Real Parties in Interest.

§ 5:5 Diagrams, photocopies, photographs, and other appendix
material

If illustrative material necessary for understanding the opinion is
included as an appendix, provide a copy that is clear and legible. Photocopies
of poor quality are difficult or impossible to satisfactorily incorporate in the
Official Reports. Computer-generated graphic image files are preferable when
available. Appendix material consisting of text should be in the same word
processing format as the opinion itself. If appendix material cannot be
included with the computer version of a published opinion, that omission
should be noted at the top of the first page of the computer version.

Photographs or other illustrative material are included as an appen-
dix at the end of the opinion, with an appropriate reference in parentheses
or in a footnote. If a case contains multiple opinions (e.g., a dissenting opin-
ion), the appendix should follow the last opinion, even if only one of the
earlier opinions refers to it.

(A copy of plaintiff's letter of resignation is attached as appendix A, post,
page 77.) or

*See appendix A, post, page 123, for a diagram of the encroachment.

§ 5:6 Citing to sources not generally available-clerk's and reporter's
transcripts

Opinion authors normally should not indicate the source or page for
an excerpt or quotation from the record. Identify a document by referring to
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the document itself and not to the record. To signal that abstracted materi-
als are from the record, use a general reference to the particular transcript as
a whole and avoid using page references.

§ 5:7 Use of supra, infra, ante, and post for internal opinion references

Opinion authors should use ante (before) and its opposite, post
(after) to refer to earlier or later parts, pages, or footnotes within an opinion.
Ante is also used in a concurring or dissenting opinion to refer to the major-
ity or lead opinion; post is used in a majority or lead opinion to refer to a
concurring or dissenting opinion. By contrast, supra (above) is used in cita-
tions to signal that an authority external to the opinion has been cited previ-
ously, and also as a substitute for an earlier, more complete reference.
Because supra is reserved for citations, and infra (below) is the opposite of
supra, infra is not often used, and it should never be paired with ante.

(Ante, fn. 1) or (At pp. 25-30, post)
(Maj. opn. ante, at pp. 26-27)

§ 5:8 Abbreviated or short-form reference

To enhance readability and reduce repetition of long and unwieldy
names, an abbreviated or short form reference is used. Like an acronym, it is
a word or short phrase that stands for a longer phrase. Occasionally, the ref-
erent for a shortened form is clear and obvious (e.g., Standard Oil instead of
Standard Oil of California). When it is not, expressly adopt the short form
of reference by placing the short form in parentheses after the full title or
name. Do not use quotation marks; the word "hereafter" is optional. After
adoption, use the abbreviated reference only.

The Teachers Union Manual of Practices and Goals (hereafter Manual)
contains that statement.

Defendant Acme Restaurant, Baking and Pastry Supplies and Services
(Acme) filed a motion.

For abbreviated case titles, see section 1:l[C]; for codes, see sec-
tion 2:5[B]; for treatises, see section 3:l[D]; for law review titles, see sec-
tion 3:8 [A]; for names of administrative agencies or geographical units, see
sections 4:4[A] and 4:7; for statutes or acts, see section 4:10[B]; and for
names of parties, see section 4: 11.

B. PROTECTIVE NONDISCLOSURE OF IDENTITY
§ 5:9 Policy regarding nondisclosure of victim or minor

The Supreme Court has issued the following policy statement to all
appellate courts: "To prevent the publication of damaging disclosures
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concerning living victims of sex crimes and minors innocently involved in
appellate court proceedings it is requested that the names of these persons
be omitted from all appellate court opinions whenever their best interests
would be served by anonymity. Anonymity, however, is inappropriate for
homicide victims, who are to be identified whenever possible." Thus, a
homicide victim's name is not suppressed even if a sex crime was also com-
mitted against that victim.

Individuals entitled to protective nondisclosure are described by first
name and last initial, or by referring to them by their status. Do not use mid-
dle names or middle initials, street addresses, or full birth dates. The name
"Anonymous" and other fictitious names should be avoided absent a court
order under Penal Code section 293.5 (lane Doe or John Doe designation).

Susan T.
The complaining witness
the 10-year-old child
the victim (Mary)
Anna B., not Anna Marie B. or Anna M. B.

§ 5: 10 Application to minors, juvenile court law

The identity of minors involved in juvenile court proceedings, or
innocently involved in appellate court proceedings, should be protected
both in the title and in the body of an opinion, generally by using the first
name and last initial. If a parent has the same last name as the minor, the
parent's last name should be suppressed as well. If the minor's first name is
so unusual as to defeat the objective of anonymity, only the minor's initials
should be used.

In re CHANTAL 5., a Person Coming
Under the Juvenile Court Law.

RIVERSIDE COUNTY DEPARTMENT
OF PUBLIC SOCIAL SERVICES,

Plaintiff and Respondent,
v.

RANDALL 5.,
Defendant and Appellant. (title]

A petition charged John E., a minor, with burglary.
The two minors, K.D. and J.D., were removed from their parents' home.
Fred E. testified at the juvenile court hearing of his daughter Mary E.

The nondisclosure policy does not apply where the minor is held to
answer as an adult in criminal proceedings. However, nondisclosure is
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followed when a minor successfully seeks relief in a collateral proceeding,
such as a petition for a writ of mandate to compel the juvenile court to
reconsider its determination that he or she was not amenable to treatment
under juvenile law.

§ 5:11 Adult plaintiff's action for wrongdoing committed during
plaintiff's minority

Protective nondisclosure should not be applied to an adult who is
bringing an action for wrongdoing committed against him or her during the
plaintiffs minority. (See, e.g., Sellery v. Cressey (1996) 48 Cal.App.4th 538;
Doyle v. Fenster (1996) 47 Cal.App.4th 1701.)

§ 5:12 Jurors and witnesses

After a verdict in a criminal matter, court records containing juror
personal identifying information are sealed, and that information remains
confidential (Code Civ. Proc., §§ 206, 237). In such cases, care must be
taken to ensure that protected jurors not be identified in opinions. Initials
or juror identification numbers, or similar identification adopted by local
court rules or policies, may be used instead of names.

Similarly, the identities of victims or witnesses in criminal matters
may be subject to protective nondisclosure. (See, e.g., Pen. Code, § 1054.7.)
Again, care must be taken to ensure that those persons not be identified in
opinions.

§ 5:13 Lanterman-Perris-Short conservatees

Welfare and Institutions Code section 5325.1, subdivision (b), part
of the Lanterman-Petris-Short Act (Wel£. & Inst. Code, § 5000 et seq.) pro-
tects a conservatee's right to dignity, privacy, and care. Accordingly, the
identity of such conservatees should not be disclosed. (See, e.g., Conserva-
torship of Susan T. (1994) 8 Ca1.4th 1005.)

C. LISTING OF COUNSEL
§ 5:14 Collecting information; sources

To ensure accuracy in the listing of counsel for the Official Reports,
it is essential that the opinion author's staff and other court personnel care-
fully examine all filings, appearances at oral argument, and pertinent corre-
spondence in the original record.
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§ 5:15 Listing of attorneys and firms

[A] In general; what constitutes appearance

An opinion published in the Official Reports lists the names of attor-
neys and law firms appearing of record on appeal. Where multiple parties
on the same side are all represented by the same counsel, a single listing for
those parties' counsel is sufficient. Where multiple parties on the same side
have separate representation, however, the counsel listing should show
which counsel represents which parties. For use of clients' names in counsel
listing, see section 5:16.

Filing an appellate brief or other substantive document, adopting a
filed brief, or participating at oral argument constitutes an appearance for
listing purposes. When the Supreme Court reviews a Court of Appeal deci-
sion, counsel appearances in both courts are listed in any resulting Supreme
Court opinion. Likewise, counsel appearances in both courts are listed if the
Court of Appeal's opinion survives the Supreme Court's review, in whole or
in part, and also when the Supreme Court dismisses review as improvi-
dently granted and orders the Court of Appeal decision to remain pub-
lished. Attorneys or firms appearing only in the trial court are not listed.

In general, give the names of individuals and firms as spelled in
the briefs, except where there is an obvious error. If the briefs differ as to
spelling, consult the California State Bar's online membership records
-chttpv/www.calsb.org», a current edition of one of the California attorney
directories, or the telephone directory. If the difference is merely that an
attorney's name is spelled in full on one brief and abbreviated on another,
use the full spelling. Examine all briefs and party files, as firm names and
participating attorneys may change between briefs.

The counsel listing is not considered a substantive part of the opin-
ion and may be clerically corrected without modification if errors are noted
after filing.

[B] Names of law firms, law corporations, and legal services
organizations

List the firm name first, then the attorneys appearing from that firm.
The variety of firm names presents occasional challenges in striking the
proper balance between brevity, fidelity to the firm name, and avoidance of
unnecessary repetition. Firm names that are a combination of attorney names
are listed that way. And names made up of a Single surname plus words indi-
cating association retain that full name (e.g., Gutierrez &: Associates, Coudert
Brothers, Becker Law Offices,]acob Associates, and Goldman Law Firm). But

182



EDITORIAL POLICIES FOLLOWED IN OFFICIAL REPORTS § 5: 15

words added to indicate corporate status or the form of association (such as
"a Law Corporation," "LLP," and "APC') are omitted.

Firm names made up of one attorney's full name plus words indicat-
ing association will be listed as the firm name plus the attorney's name. For
example, Law Offices of David King and David King, David King and Asso-
ciates and David King, and David King Law Office and David King. If David
King did not appear, the firm would be listed, in conjunction with the attor-
ney or attorneys who personally appeared, as Law Offices of David King and
]ohn Smith, David King and Associates and]ane Minor, etc.

With some exceptions, follow the firm's punctuation. Most firms
use the ampersand (Sr), but some firms use "and," and some use both, as
]ones &: Smith and Black. (Where the ampersand is used on one brief and
the word "and" on another, use the ampersand.) Similarly, where a firm
name omits commas, the commas should likewise be omitted from the
counsel listing.

Nontraditional law firm names should also be listed, such as the
ABC Law Group, provided the firm is authorized to act in that name (i.e., as
a law corporation pursuant to the Law Corporation Rules of the State Bar).
Court staffs should accept the record at face value and are not expected to
verify, merely for the sake of the counsel listing, that a firm is authorized to
act under its name. Legal services organizations, such as Neighborhood
Legal Services, are also included as law firm names.

If a client changes firms, or an attorney changes firms, having
appeared for the client during the appeal while at both firms, then both
firms are listed. If a firm changes its name during the appeal and files
appearances under different names, list both names. For example, if briefs
were filed under "Smith &:jones," but by oral argument the firm name had
changed to Smith]ones and Carter, then list both versions of the firm name.
For example, Smith &:]ones, Smith]ones &: Carter. Do not include a name
change occurring after the last appearance.

[C] Names of attorneys

List all attorney names that appear on the briefs; also list all attorneys
who participate in oral argument. Include all attorneys who formally adopt a
brief. Do not rely only on the list of attorneys on the first page of a brief, but
include also the participating attorneys on the signature page at the back.

For example, the first page may list Black &: Blue and ]ohn Blue for
Plaintiff and Respondent, while the signature page lists Black &: Blue and
]ohn Blue, by Fred Green. Fred Green's name must be added, and the listing
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would be Black &. Blue,]ohn Blue and Fred Green for Plaintiff and Respon-
dent. Where a brief is signed "by" a member of the law firm, replace "by" with
"and", and show counsel as "[Law Firm] and [Attorney] for [Party]."

In addition, consult the court's minutes for the date of oral argu-
ment, which must list names of attorneys who argued the case.

If an individual attorney has changed his or her name after the brief
was filed, and the new correct name can be verified, use the attorney's name
at the time the opinion is filed. Once an attorney has appeared of record in
the reviewing court, his or her name is listed in reporting the decision and
cannot be withdrawn at a later date either unilaterally or by stipulation. (See
also § 5:26.)

Do not list nonattomeys (see § 5:24) unless the party appeared in
propria persona (see § 5:23). Do not use the words "of counsel" in listing
attorneys, even if those words appear on the briefs.

[D] Multiple parties with separate representation

Where there are multiple parties with the same trial and appellate
designations, so that there is an "et al." in the title (e.g., all designated as
Plaintiffs and Appellants), but they do not share the same counsel, list those
parties' counsel separately, showing which parties each counsel represents.
Where, however, several counsel represent several parties with the same
designations, there is no need to break down representation on a
party-by-party basis, and those counsel are all listed together.

Criminal appeal with several "ei el." indigent criminal defendants, each
represented by a sole praditioner. Listing shows defense counsel and
party name and designation:

Leslie C. Sanchez, under appointment by the Supreme Court, for Defendant
and Appellant Ernesto Ortega.

Maureen J. Brady, under appointment by the Supreme Court, for
Defendant and Appellant Brandon Conner.

Richard D. Rosen, under appointment by the Supreme Court, for Defendant
and Appellant Maurice Arendt.

Civil appeal with several plaintiffs/appellants, all represented by the same
law firms and attorneys, and with defendants/respondents represented
by separate firms and attorneys. Listing shows defendants' counsel
separately, with defendants' names and designations; plaintiffs' counsel
are categorized by party designation only:

Wasser, Cohen and Cassel, Charles R. Pearce, Gary J. Smith; Ghilotti &
C1eese,Thomas J. Ghilotti and Justin A. Crown for Plaintiffs and
Appellants.
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Daniel E. Lungren, Attorney General, Lois Copeland, Assistant Attorney
General, Paul Espinosa and Ramon Reilly, Deputy Attorneys General, for
Defendant and Respondent California State Lottery Commission.

Lahr, Ripple & Ruvin, Melanie W. Grey, Greg S. French; Wilson and
Connolly, David C. Wilson and Jeri E. Brown for Defendant and
Respondent Account-tex, Inc.

An attorney appearing in propria persona and for other, but not all,
defendants/appellants; counsel for remaining defendants/appellants,
and other counsel, are categorized by party designation alone:

Jo Smith, in pro. per., and for Defendants and Appellants Acme Co. and
Mary A. Le.

Douglas C. Benedict for Defendants and Appellants.
Forrest and Myers and Robert F. Forrest for Plaintiffs and Respondents.

[E] Semicolons in counsel listing

Use semicolons to separate a law firm and its attorneys (or a sole
practitioner) from unrelated counsel representing the same party or parties.
This allows readers to more clearly see affiliations of attorneys and their law
firms. For example:

Two firms representing the only defendant!respondent:
Smith and Avakian, Mary R. Avakian, John P. Jackson; Clark & Ng and

David T. Clark for Defendant and Respondent.

One firm and two sole practitioners representing the only
defendant! respondent:

Lee, Mikami and Koh, Christopher Lee, Elizabeth Koh; Mark Golden; and
John Baker for Defendant and Respondent.

§ 5:16 Use of clients' names in counsel listing

In counsel listings, the parties are generally identified by their trial
and appellate status only (e.g., Plaintiff and Appellant, Defendant and
Respondent, Intervener and Appellant, Petitioner (in an original proceed-
ing in reviewing court), Respondent, and so on).

Where two or more parties have the same status (e.g., both are plain-
tiffs and appellants), and are represented by different counsel, follow the
procedure outlined in section 5:15[D].

§ 5: 17 Sequence of names; appeals

Regardless of whether the appellant was the plaintiff, defendant,
intervener, and so forth, in the trial court, counsel are named in the follow-
ing order:

1. Counsel for appellants.
2. Counsel for amicus curiae on behalf of appellants.
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3. Counsel for respondents.
4. Counsel for amicus curiae on behalf of respondents.
5. Counsel for Minor, Conservatee, etc.

(See, e.g., Ramirez v. Plough (1993) 6 CalAth 539, 542; In re Marriage of
Perry (1998) 61 Cal.AppAth 295 [counsel for minor].)

If the plaintiff and defendant both appeal, show first the counsel for
the plaintiff and then the counsel for the defendant. If an intervener alone
appeals, the intervener's counsel will be listed first as cou~sel for appellant.
The same rule applies for a third party claimant, or a real party in interest,
appealing alone.

Where there is no appearance for a party on appeal, that fact should
be noted; for example, "No appearance for Defendant and Respondent."
However, if a nonappearing party is listed in the title for the purpose of
identification only, or if there is no appellate designation, omit any refer-
ence to that party in the counsel listing. (See, e.g., Fairmont Ins. Co. v. Frank
(1996) 42 Cal.App.4th 457.)

Where the amicus curiae does not appear in support of any particu-
lar litigant's position or where the amicus curiae's support status is not clear
(see § 5:19), list the amicus curiae counsel last.

§ 5:18 Sequence of names; original proceedings commenced in
appellate court

For original proceedings commenced in appellate court, counsel are
named in the following order:

1. Counsel for petitioner.
2. Counsel for amicus curiae on behalf of petitioner.
3. Counsel for respondent.
4. Counsel for amicus curiae on behalf of respondent.
5. Counsel for real party in interest.
6. Counsel for amicus curiae on behalf of real party in interest.

(See, e.g., California State Auto. Assn. Inter-Ins. Bureau v. Superior Court
(1990) 50 Cal.3d 658.)

Where there is no appearance for a party, as is frequently the case
where a court is a respondent, that fact should be noted; for example, "No
appearance for Respondent."

Where the proceeding seeking a writ was commenced in the trial
court and the pending matter is an appeal from the trial court ruling, follow
the rules for the listing of counsel in appeals (see § 5:17).
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§ 5:19 Amicus curiae

If an amicus curiae (friend of the court) brief is filed in support of a
party to the appeal, list the name of amicus curiae counsel, the amicus
curiae entity or individual, and the trial and appellate status of the party on
whose behalf the amicus curiae brief was filed. Where counsel does not
appear in support of any particular litigant's position or where the amicus
curiae's support status is not clear, the listing omits reference to any party to
the appeal. The listing should also indicate when an individual appears as
an amicus curiae at the court's invitation.

Chung & Golden and Dennis T. Chung for Timber Harvest Association as
Amicus Curiae on behalf of Defendant and Respondent.

Shearman & Stickland, Jason F. Doten and Shirley S. Gutman for Majority
Systems, Inc., as Amicus Curiae on behalf of Plaintiff and Respondent.

Jennifer S. Parks for Youth and Children's Fund as Amicus Curiae on behalf
of Real Party in Interest.

Alma S. Rodriguez for Coastal Arts Foundation as Amicus Curiae.
Karen Harris as Amicus Curiae, upon the request of the Supreme Court.
or upon the request of Chief Justice Black.
or upon the request of the Court of Appeal.

If two or more individuals or entities file an amicus curiae brief, use
the plural, Amici Curiae. If these individuals or entities all share the same
counsel, no separate counsel listing is needed. If the amici curiae are sepa-
rately represented (i.e., multiple amicus curiae briefs are filed), then sepa-
rate counsel listings should indicate which counsel represent which amicus
curiae (see § 5: 15 [D1). And if an amicus curiae brief is filed on behalf of one
party, but there are other parties on the same side, then the counsel listing
should also identify which party the brief was filed for.

Sanches and Singh and Lester R. Sanches for 97 California Cities and the
California Association of Counties as Amici Curiae on behalf of
Defendant and Respondent.

O'Malley and Rossi and John P. Rossi for Save the Lakes Foundation and
Fresh Air Foundation as Amici Curiae on behalf of Plaintiff and
Respondent Mountain Homeowners Association.

If amici curiae counsel are attorneys for the state, a city, or a county
(see § 5:20), that designation should be shown; for example, Attorney Gen-
eral, Deputy Attorney General, City Attorney, District Attorney, County
Counsel, and so on. For such public entity counsel, place the name of the
city or county in parentheses after the designation of each chief officer, but
not after the names of the deputies, as follows:

Casey J. Smith, Attorney General, Jody S. Jacobs, Deputy Attorney General,
John P. Jones, District Attorney (Tulare), Thomas Reilly, Deputy District
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Attorney, Mary Pollak, District Attorney (Merced) and Edward P. Apple,
District Attorney (Kern), for Counties as Amici Curiae on behalf of
Defendant and Appellant.

(See, e.g., Rider v. County of San Diego (1991) 1 Cal.4th 1,5; California
Fed. Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.3d 1, 5.)

§ 5:20 Official titles of public attorneys

In order to avoid space-consuming recitations of the frequently
changed and often lengthy titles of attorneys for state, county, city, and
other governmental agencies, the Official Reports does not list those formal
titles. A limited number of short titles, more descriptive than official, are,
however, listed. These are: Attorney General, District Attorney, City Attor-
ney, Public Defender, and County Counsel.

List assistants and deputies of these officers as follows: Assistant
Attorney General, Deputy Attorney General, Deputy Public Defender, Chief
Deputy State Public Defender, Deputy State Public Defender, Principal
Deputy County Counsel, and so on. If more than one assistant or deputy
appears, use one pluralized designation: Assistant Attorneys General, Dep-
uty District Attorneys, Deputy Public Defenders. Because "counsel" is both
singular and plural, two or more deputies should be referred to as Deputy
County Counsel. Public attorneys are listed before private attorneys in each
paragraph listing counsel.

John Bruce, Attorney General, Mary Thorton, Chief Assistant Attorney
General, N. Fred Green, Assistant Attorney General, Edmund Redding
and Charles Bluff, Deputy Attorneys General, for Plaintiffs and
Appellants.

Ben Fujiyama, State Public Defender, Betty Gee and Barry Brown, Deputy
State Public Defenders, for Defendant and Appellant.

Martha Moore, County Counsel, Douglas Nguyen and Mark Rodrigo,
Deputy County Counsel, for Defendant and Respondent.

Barnes and Ruggieri and Francis R. Ruggieri, City Attorney, for Defendant
and Respondent.

§ 5:21 Change of public attorney during pendency of appellate court
proceedings

If a new public attorney takes office while an action is pending in the
appellate courts, list both new and old officeholders only if both appeared of
record. Filing a brief, adopting a filed brief, or participating at oral argument
constitutes an appearance for purposes of the counsel listing; merely hold-
ing a government position as public attorney during the pendency of the
appeal, however, does not. For example:

188



EDITORIAL POLICIES FOLLOWED IN OFFICIAL REPORTS § 5:22

1. Where a brief was filed by Attorney General John First, but no
subsequent appearance is made by new Attorney General Jane Second
(or her deputies), then only Attorney General John First and the
participating deputies would be listed as counsel, even if the case is
decided while Jane Second is Attorney General.

2. Where both Attorneys General, through their deputies, file briefs, then
both are listed. An example of proper designation would be John First
and Jane Second, Attorneys General, Helen Help and Harry Support,
Chief Assistant Attorneys General, Mary Smart and William Bright,
Deputy Attorneys General, for Plaintiff and Respondent. (See, e.g.,
People v. Cooper (1991) 53 Cal.3d 1158, 1160.)

3. Where Attorney General John First files a brief and Attorney General
Jane Second files no brief but she (or a deputy) argues the case, that is
considered to be an appearance and both Attorneys General are then
listed, with any participating assistants and deputies.

4. Where an appeal or other appellate court proceeding was commenced
while Attorney General John First was in office, but no appearance for
the public entity was made during that period, then Attorney General
First should not be listed.

5. A waiver of oral argument is not considered an appearance.

§ 5:22 Criminal cases; court-appointed counsel

Where counsel is appointed by an appellate court in a criminal case,
the fact of appointment is noted. A law firm cannot be listed as appointed
counsel, nor can any of the appellate projects that work with appellate courts
to provide and support appointed counsel. Only the individual attorney's
name is listed.

Judith Jacobs, under appointment by the Supreme Court, for Defendant
and Appellant.

Lisa Green and John Robinson, under appointments by the Court of Appeal,
for Defendants and Appellants.

When the same attorney is appointed in both the Court of Appeal
and the Supreme Court, use: "Caroline Tom, under appointment by the
Supreme Court, for Defendant and Appellant." But where the Supreme
Court appoints a new attorney to represent the defendant in that court, and
does not appoint previous counsel to continue representation in the
Supreme Court, use: "Caroline Tom, under appointment by the Supreme
Court, and Joe Oakes, under appointment by the Court of Appeal, for
Defendant and Appellant."

Where the State Public Defender is appointed, note the fact of
appointment as follows:

Eric Smith, State Public Defender, under appointment by the Supreme
Court [or Court of Appeal], and Victoria Torres, Deputy State Public
Defender, for Defendant and Appellant.
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If the participating attorney is a panel attorney working with the
State Public Defender's Office, but is not a staff member of that office, list his
or her name after that office's participating members. Where the State Pub-
lic Defender is not appointed by the court but a defendant is nevertheless
represented by that office, follow the style noted in section 5:20. (Gov.
Code, § 15421.)

§ 5:23 Party in propria persona

When a party appears as his or her own attorney, or appears for her-
self or himself and others, or as executor, receiver, and so forth, the party is
listed in the counsel listing, with the words "in pro. per." Only an individual
can be listed as "in pro. per." Do not use this designation for a law firm that
is representing itself.

William S. Teller, in pro. per., for Defendant and Appellant.

Where a party appears as his or her own attorney, and counsel is
later retained or appointed by an appellate court, the forms are as follows:

Linda O'Donnell, in pro. per.; and Jerome Luna for Plaintiff and
Respondent. [Retained.]

Sammy Khayat, in pro. per.; Floyd & Foster and Nathan L. Foster for
Petitioner. [Retained.]

Karen Green, in pro. per.; and James Rudnicki, under appointment by the
Supreme Court [or Court of Appeal]. for Defendant and Appellant.
[Appointed.]

If a party appearing in pro. per. is also represented by counsel, the
name of the party in pro. per. is listed first, to show that he or she alone is
appearing in propria persona.

James Sharp, in pro. per.; Hillier, Riven & Dale and Harvey Dale for Plaintiffs
and Respondents.

Mason B. Kiddie, in pro. per.; Bogart & DiFilippo and Michael DiFilippo for
Petitioners.

Jane R. Heath, in pro. per., and for Defendants and Appellants.

§ 5:24 Nonattorneys

Except for parties in propria persona (§ 5:23), do not list non-
attorneys (such as certified law students), even though they may have
argued a case with the appellate court's permission or assisted other attor-
neys in preparing appellate court briefs.
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§ 5:25 Opinion covering two cases

If necessary to avoid confusion as to representation where an opin-
ion covers two or more cases, include the pertinent appellate court docket
number in the counsel listing. For example: "for Plaintiff and Respondent in
No. B012345" or "for Plaintiff and Appellant in No. B012399," and so forth.
(See, e.g., Rosenberg v. Superior Court (1998) 67 Cal.App.4th 860.)

§ 5:26 Substitution of attorneys

Where an attorney has filed a brief or otherwise appeared in the
appeal, but thereafter there is a substitution or withdrawal of attorneys
under California Rules of Court, rule 48(b), list as counsel both the retiring
attorney and the new attorney. A substitution of attorneys does not negate
an appearance by the retiring attorney prior to the substitution or
withdrawal.

§ 5:27 Counsel on intervention

A person seeking to intervene in an action is called a "Movant" until
permission to intervene is granted. Counsel will thus be shown as "for
Movant" if permission has been denied and as "for Intervener" if permission
has been granted. (See, e.g., Sinclair Paint Co. v. State Ed. of Equalization
(1997) 15 Cal. 4th 866 [permission granted]; Mar v. Sakti lnternai. Corp.
(1992) 9 Cal.App.4th 1780 [permission denied].)

D. DESIGNATION OF TRIAL JUDGE
§ 5:28 General rule and exceptions

The trial judge's name is provided to identify the source of the ruling
or action from which the appeal or other review is sought. A typical listing
would be: Superior Court of Lassen County, No. 12345, Sandra A. Dart,
Judge (see sample opinion title page, § 5:4). Where the appeal is from sev-
eral rulings made by different judges, include the names of all judges whose
decisions are challenged: Superior Court of Kern County, No. 12345, Mary
Whyte and Fred Bogosian.judges. However, do not include a judge whose
ruling is not being contested, as, for example, where he or she merely con-
tinued the matter or sat on an immaterial preliminary motion.

The trial judge's name is also provided for original proceedings in
the appellate court arising from a lower court, including grant or denial of a
writ by a lower court. For writ proceedings in the Court of Appeal that do
not arise from a trial judge's ruling, no trial judge is designated. Also, rul-
ings of the Workers' Compensation Appeals Board, the Alcoholic Beverage
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Control Appeals Board, the Public Employment Relations Board, and the
Agricultural Labor Relations Board have no trial court number or judge.

§ 5:29 Trial judges in counties with unified courts
(Cal. Const., art. VI, § 23.)

Superior courts of counties whose courts have unified under Cali-
fornia Constitution, article VI, section 23, are still denominated Superior
Court of __ County, and not "Consolidated Court" or "Unified Court,"
or similar denomination. (Cal. Const., art. VI, §§ 4, 23, subds. (b), (c).)

§ 5:30 Trial judges sitting under assignment

Information that the trial judge was sitting under assignment should
be provided in the filed opinion, usually in a parenthetical note after the
judge's or justice's name. Also include the judge or justice's regular superior
court and county or Court of Appeal district and note whether the judge or
justice is retired. Include a retired appellate justice's former appellate dis-
trict, but not division. In the Official Reports, this information appears in an
unnumbered footnote.

Superior Court of Marin County, No. 665168, Robert Fairley, Judge.
(Retired Judge of the Marin Sup. Ct. assigned by the Chief Justice
pursuant to art. VI, § 6 of the Cal. Const.) [Do not use the word
"County" in the parenthetical.]

Superior Court of Orange County, No. 98765, Janet Jefferson, Judge.
(Judge of the Mun. Ct. for the L.A. Jud. Dist. assigned by the Chief
Justice pursuant to art. VI, § 6 of the Cal. Const.)

Superior Court of Los Angeles County, No. YC002229, Mark Jacobson,
Judge. (Retired judge of the L.A. Sup. Ct. assigned by the Chief Justice
pursuantto art. VI, § 6 ofthe Cal. Const.)

Other designations indicating retired judges or justices sitting under
assignment are: Retired judge of the municipal court; Retired judge of the
former municipal court; Retired Associate Justice of the Supreme Court;
Retired Associate Justice of the Court of Appeal, Second District. (See, e.g.,
Flatt v. Superior Court (1994) 9 Cal. 4th 275; Pro-Family Advocates v. Gomez
(1996) 46 Cal.App.4th 1674.)

For appellate justices sitting under assignment, see section 5:37.

§ 5:31 Temporary judges sitting by stipulation

Where a court commissioner, referee, retired judge or justice, or
other attorney is sitting as a temporary judge by stipulation of the parties,
use the designation Temporary Judge, not judge pro tern. or pro tempore
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(see Cal. Const., art. VI, § 21), with a parenthetical notation. Information as
to a retired judge or justice's former court is not listed for individuals sitting
as a temporary judge. In the Official Reports, this information will appear in
an unnumbered footnote.

Superior Court of Butte County, No. 12345, Ann Forrest, Temporary Judge.
(Pursuant to Cal. Const., art. VI, § 21.)

(See Howard v. Thrift Drug & Discount Stores (1995) 10 Cal.4th 424; Hsu
v. Abbara (1995) 9 Cal.4th 863; Cal. Rules of Court, rules 244,532.)

§ 5:32 Commissioners and referees without stipulation

Where a court commissioner or referee who has not been qualified
by stipulation to serve as a temporary judge is nevertheless empowered to
perform subordinate judicial duties or to decide uncontested actions and
proceedings, and the determination in such situations is challenged, use
Commissioner, Juvenile Court Referee, or similar designation, but without
the parenthetical notation referred to in section 5:31; for example, Keith
Stone, Commissioner; Marsha Murray, Juvenile Court Referee. (See In re
Joseph D. (1993) 19 Cal.App.4th 678; In re Marriage of Grissom (1995) 30
Cal.App.4th 40; Freedom Newspapers, Inc. v. Orange County Employees
Retirement System (1993) 6 Cal.4th 821; Cal. Const., art. VI, § 22; Code Civ.
Proc., §§ 259,638-645.1; Cal. Rules of Court, rule 532.2.)

E. NAMES OF JUSTICES ON OPINIONS
§ 5:33 General guidelines

Under the California Constitution, a valid judgment generally
requires concurrence of a qualified majority of the justices present at oral
argument-four out of seven justices in the Supreme Court, and two out of
three justices in the Court of Appeal. (Cal. Const., art. VI, § § 2, 3.) The parties
may, however, stipulate to a decision by fewer justices than heard the argu-
ment; also, oral argument may be waived and the cause deemed submitted on
the briefs. Thus, the names of all participating justices are given with the
opinion. Additionally, every opinion requires designation of the Chief Justice
(or Acting Chief Justice) for Supreme Court opinions, and of the Presiding
Justice (or Acting Presiding Justice) for Court of Appeal opinions.

The Official Reports does not list the names of participating justices
in the same manner as the as-filed versions of opinions. In the as-filed opin-
ion, the author's name is placed at the end, followed by the names of those
who concurred and dissented, in seniority sequence. In the Official Reports,
the author's name is placed at the start of the opinion, and the concurring
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justices are listed at the end, followed by the word "concurred." For exam-
ple, jones, P.]., and Smith, ]., concurred.

If a concurring or dissenting justice authors an opinion, participat-
ing justices are noted in the same fashion as in the majority opinion.

§ 5:34 Single or majority opinion

For a single (unanimous) or majority opinion, provide the justices'
last names, in capital letters, followed by C. j., P. j., or j., as the case may be.
If a justice is acting as Chief justice or as Presiding justice, use the form
"JONES, Acting c.]." or "JONES, Acting P.]." There is one space between
the "c." and "]." and the "P." and "]." In the as-filed opinion, list the
authoring justice immediately after the opinion, followed by the words
"WE CONCUR" or "I CONCUR," then the narnets) of the concurring jus-
ticets) in order of seniority.

If two justices sitting on the same appellate court have the same last
name, distinguish them by inserting the first name or initials in parentheses
after the last name, as in STONE (S. ].), P.].; VOGEL (MIRIAM A.),]. Use
this form only when omitting the name or initials may cause confusion. The
name of a trial court judge assigned to an appellate court should be distin-
guished in the same fashion, to avoid confusion with another judge with the
same last name sitting at the same trial or appellate court level.

If the opinion is by the court, with no specified authoring justice,
use THE COURT (not Per Curiam or By the Court). The names of the par-
ticipatingjustices are then listed in an unnumbered footnote, including the
designation of Presiding justice or Chiefjustice.

§ 5:35 Concurring and dissenting opinions

If a justice files a concurring or dissenting opinion, the justice's
name is placed at the beginning of that opinion, followed by the word,
"Concurring" or "Dissenting." For example: JONES,]., Dissenting. If the
opinion commences with the words "I concur" or "I dissent" it is unneces-
sary to insert the additional words "Concurring" or "Dissenting." If the
opinion is both a concurring and a dissenting opinion and that fact does not
appear from the first sentence of the opinion, use JONES,]., Concurring
and Dissenting.

Note, however, that if one of three Court of Appeal justices on a
panel dissents, and one of the remaining two use the designation "con-
curred in the result," the opinion could be problematical. (See Amwest
Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243.)
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The name of any justice who concurs in a concurring or dissenting
opinion is placed at the end of that opinion in the same style as for concur-
rence in the main opinion (see § 5:33).

When several justices join as authors of a dissenting or concurring
opinion, all the names are listed in full capital letters in the order of senior-
ity. (See Treu v. Kirkwood (1954) 42 Ca1.2d 602,621; Estate of Dow (1957)
48 Ca1.2d 649, 654.)

§ 5:36 Order of opinions

When a decision has two or more opinions, the order of opinions,
unless otherwise directed by the court, is: main opinion, concurring opin-
ion, concurring and dissenting opinion, and dissenting opinion. If there are
two opinions in the same category, for example, two separate concurrences,
the sequence is based on the author's seniority with the court.

The main opinion may be a majority opinion, a plurality opinion, or a
lead opinion. A majority opinion is signed by more than half of the justices; a
plurality opinion is Signed by the greatest number of justices, but not by a
majority. A lead opinion occurs when two or more opinions have the same
number of signatures, but less than a majority (e.g., if the justices are divided
3-3-1,2-2-2-1, or 1-1-1). In such instances, the court selects which opinion
reflects the court's disposition, and that is designated as the lead opinion.

§ 5:37 Justices sitting under assignment

If a participating justice has been assigned from another division,
another appellate district, or a trial court, an unnumbered footnote after the
justice's name should contain the justice's usual court and the fact of assign-
ment. If the assigned justice is retired, give that information as well. (An
assigned justice may not sit as Acting Presiding justice in his or her tempo-
rary assigned division.)

BLACK, J.*

*Retired Associate Justice of the Supreme Court, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.

HALLORAN, J.*

* Retired Associate Justice [or Presiding Justice] of the Court of Appeal, First
Appellate District, assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.
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When the assignment is made by the Acting Chief Justice, the foot-
note should read: *Assigned by the Acting Chief Justice pursuant to article
VI, section 6 of the California Constitution.

When an assignment is made to the Supreme Court, the designation
includes the title of the justice and the court and division-for example: Pre-
siding [or Associate] Justice of the Court of Appeal, First Appellate District,
Division Two, assigned by the Chiefjustice pursuant to article VI, section 6
of the California Constitution. A presiding justice of a Court of Appeal who
is assigned to the Supreme Court sits there as a justice rather than as a pre-
siding justice.

For trial judges sitting under assignment, see section 5:30.

§ 5:38 Supreme Court; order of names

The names of the justices of the Supreme Court, when listed as con-
curring or dissenting, should be given in the order of seniority, with the
exception that the Chief Justice always heads the list when included
therein. When a justice is Acting Chief justice, list that name first regardless
of the justice's normal position in the order of seniority.

If an assigned justice participates (see § 5:37), that name is shown at
the end of the list with an appropriate footnote.

§ 5:39 Disqualification or nonparticipation

If a justice is disqualified, or deems himself or herself disqualified,
that fact is sometimes noted in a separate paragraph after the main opinion
and the names of the concurring justices and before any dissenting opinion.
The wording is usually taken from the court's minutes. The following forms
have been used:

Jones, J., being disqualified, did not participate therein.
or Jones, J., deeming himself disqualified, did not participate.
or Smith, J.,* sat in place of the Chief Justice, who deemed herself

disqualified. [Footnote then notes Smith's assignment, see § 5:37.]

If a justice does not participate for a reason other than disqualifica-
tion, the assignment information is usually sufficient, but if the justice
wishes to note the absence from participation, the following are examples
for doing so:

Jones, J., did not participate therein.
or Jones, J., did not participate in the hearing or determination of this

matter.
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F. MODIFICATION OF OPINIONS
§ 5:40 Formal order required

[A] In general; time limitations

All modifications of opinions, whether by addition, deletion, or sub-
stitution, must be made before the decision becomes final in the modifying
court. Modifications must be made by formal court order, with the concur-
rence of a qualified majority of the court, and entered in the court's minutes.
Although a qualified majority must concur in the modification, modifica-
tion orders are often signed only by the presiding justice.

Upon filing, modification orders for published opinions are made
available on the judicial branch's Web site at <http://www.courtinfo.ca.gov>.
It is then either incorporated into the opinion before publication (see § 5:41),
or published separately in the advance pamphlets (see § 5:42).

A formal modification order has traditionally been filed for changes
that alter the written opinion as to substance, argument, or authority cited,
or that would add to or omit any consequential portion of the as-filed opin-
ion. Clerical corrections may be made without formal order. If there is a
doubt and the court still retains jurisdiction, the better practice is to make a
formal order of modification.

[B] Sample modification order

When adding, deleting, or substituting material in the original opin-
ion, note these guidelines:

1. When the opinion is published in the advance sheets, refer to that
version to identify the page and language affected, rather than to
the as-filed opinion.

2. Identify the affected paragraph, line, language, or footnote as pre-
cisely as possible, using quotation marks to identify the words or
phrases to be changed. If the words to be changed are themselves
in quotation marks in the opinion, it is better to repeat the entire
passage as adjusted to avoid any ambiguity.

3. Preferably, indicate the new language by indenting or otherwise
setting it off on the modification page.

4. Prominently indicate the publication status (certified for publi-
cation, certified for partial publication, or not for publication) of
the opinion modified.

5. Note whether or not the modification changes the judgment; a
change to the judgment extends the time for finality. (Cal. Rules
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of Court, rule 24(a), (b).) It is commonplace to state that the
judgment has been affected anytime there is any change to an
opinion's dispositional language.

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT
DIVISION ONE

LINDSAY HARRIS,
Plaintiff and Respondent,

v.

B012345
(Super. Ct. No. 54321)
ORDER MODIFYING OPINION
AND DENYING REHEARING,
CERTIFYING OPINION FOR
PUBLICATION
[NO CHANGE IN JUDGMENT]

or
[CHANGE IN JUDGMENT]

XYZ INSURANCE COMPANY,
Defendant and Appellant.

THE COURT:
It is ordered that the opinion filed herein on November 1, 1998, be

modified as follows:
1. On page 1, second sentence of the first full paragraph, the word

"limited" is changed to "absolute" so the sentence reads:

The absolute liability issue is moot.

2. On page 2, the second full paragraph, beginning "The question of" is
deleted and the following paragraph is inserted in its place:

Without concluding that the questioned instructions are a paragon
of clarity, we do deduce that, taken together, they correctly
state the law.

3. On page 3, line 3 of footnote 10, the word "material" is to be inserted
between the words "only" and "evidence" so that the sentence reads:

The only material evidence on that issue was the engineer's report.

4. At the end of the last paragraph on page 4, after the sentence ending
"as revealed by company records," add as footnote 12 the following
footnote, which will require renumbering of all subsequent footnotes:

12 Statements filed on July 1, 1994, disclosed this.

5. The paragraph commencing at the bottom of page 5 with "The jury
had" and ending at the top of page 6 with "for the court" is modified to
read as follows:

The jury had the policy before it as an exhibit and
could refer to it if necessary. However, the interpretation
of the policy was entirely a matter for the court.
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6. On page 8, at the end of footnote 16, after the word" mind" add the
following:

(See Cozens v. Superior Court (1973) 31 Cal.App.3d 441.)

[There is no change in the judgment.] or [This modification changes the
judgment.]

Respondent's petition for rehearing is denied.

The opinion in the above-entitled matter filed on November 1, 1988,
was not certified for publication in the Official Reports. For good cause it
now appears that the opinion should be published in the Official Reports
and it is so ordered.

In the preceding example, if the opinion had already appeared in the
advance pamphlet when the modification order was filed, the initial para-
graph would so indicate, and the page references would be to the Official
Reports pagination rather than to the original as-filed pagination, as follows:

It is ordered that the opinion filed herein on November 1, 1996, and
reported in the Official Reports (50 Cal.App.4th 100) be modified in the
following particulars:

1. On page 123, line 14 of the first full paragraph, ...

If the modification order refers to the as-filed opinion pagination
and the modification is published on an "a" page in the advance pamphlet
(see § 5:42), the publisher will automatically adjust the references to fit the
Official Reports pagination.

§ 5:41 Modification before advance pamphlet publication

When a modification order is received in time, the changes can be
incorporated into the opinion for publication in the advance pamphlet. A
boldface legend on the opinion's inception page states that the advance
pamphlet opinion is printed as modified; for example, "[As modified Nov.
1, 1996]." In the bound volume, the fact of modification is noted at the end
of the opinion, along with any other history notations.

§ 5:42 Modification after advance pamphlet publication; the "a" page

If a modification order is received too late for changes to be incorpo-
rated for the advance pamphlet, and if it is short enough not to affect the
opinion's pagination, the order is published separately in the next available
advance pamphlet as an "a" page following the reported cases. For example,
if the last reported opinion ends on page 567 of an advance pamphlet, a
modification order for an opinion in a previous pamphlet would begin on
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page 567a and continue on 567b, 567c, and so forth. The modification
is then incorporated into the opinion for publication in the Official
Reports bound volume, and the opinion's original citation stays the same. In
the bound volume, the fact of modification is noted at the end of the opin-
ion with any other history notations.

If the modification's length affects the opinion's pagination, then the
entire modified opinion is reprinted in a later advance pamphlet, with a dif-
ferent citation. In the bound volume, the opinion is omitted from its origi-
nal location, and a note directs readers to turn to a later page or volume.
Pending publication of the affected bound volumes, the case is listed in the
Cumulative Subsequent History Table in the advance pamphlets, to alert
researchers to refer to the later version of the opinion (see § 1:20).

To minimize such reprintings, it is suggested that appellate court staffs
consider advising the Reporter of Decisions when a lengthy modification is
forthcoming. With advance knowledge of a lengthy modification, reprinting
the opinion in its entirety at a new location can generally be avoided.

§ 5:43 Notation that opinion was modified

All modification orders, even those directing that a few words or a
short passage be added, deleted, or modified, are noted immediately follow-
ing the opinion in the bound volume and in computer versions. (See, e.g.,
Andres v. Young Men's Christian Assn. (1998) 64 Cal.App.4th 85,93.)

§ 5:44 Correction of clerical errors

Although an opinion must be modified on formal order before it
becomes final, a clerical error may be corrected even after the opinion is final.
If the error is discovered before the advance pamphlet publication cutoff date,
normally the first seven court days after filing, advising the Reporter of Deci-
sions will often permit a clerical correction before publication.

G. PARTIAL PUBLICATION
§ 5:45 General guidelines; retaining enough material for interpretation

of opinion

A majority of the court rendering a decision may certify the opinion
for partial publication by having the authoring justice note at the top,
CERTIFIED FOR PARTIAL PUBLICATION.* The author's unnumbered
footnote (the page 1 footnote) advises the reader that only certain portions
of the opinion meet the publication standards of California Rules of Court,
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rule 976(b), and that, accordingly, only those portions are published and
citable. (See Cal. Rules of Court, rules 976.1, 977(a).) The published part of
the opinion must retain enough facts and procedural history to enable the
reader to understand the rule of law set forth. (Cal. Rules of Court, rules
976,976.1.) The court's disposition must be included in the published part.
If protective nondisclosure is appropriate (see §§ 5:9-5:13), it should be
used in both the published and nonpublished portions.

The page 1 footnote must clearly indicate which parts of the opinion
are not to be published. This is generally done by referring to the opinion's
internal structure (i.e., the outline structure). A typical page 1 footnote,
therefore, might read:

*Pursuantto CaliforniaRulesof Court, rules976(b) and 976.1, this opinion
iscertifiedfor publicationwith the exceptionof parts III and V.or

"Parts IIIand Vof this opinionare not certifiedfor publication.(SeeCal.
Rulesof Court, rules976(b), 976.1.) or

*Parts4 and 6 through 8 are not ordered published,as they do not meet
the standards for publicationcontained in rule976(b) of the California
Rulesof Court. or

*UnderCaliforniaRulesof Court, rules976(b) and 976.1, onlythe Factual
and ProceduralBackground,parts I, IV,and X of the Discussion,and the
Dispositionare certifiedfor publication.

§ 5:46 Omitting major segments of opinion

When a major segment of an opinion is not to be published, the out-
line number or letter identifying this material is nonetheless included, with
the author's heading, if any. An unnumbered footnote at that point refers
the reader back to the "page 1 footnote" that explains the omission (see
§ 5:45). The omitted material is then represented by a Single line of dots.
Where, however, consecutive segments are to be omitted, their headings are
not printed unless the author advises the Reporter of Decisions to include
them. The omitted material is again represented by a single line of dots, as
shown in the following example. (For additional examples, see ]ordy v.
County of Humboldt (1992) 11 Cal.App.4th 735, 747; Peaplev. Lopez (1992)
11 Cal.App.4th 844, 851.)

C. DELAYANDDUEPROCESSOF LAW*[orV.-VII.*]

*Seefootnote, ante, page 1.
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§ 5:47 Omitting subparts or unstructured segments of opinion

More complex omissions from publication may require more
detailed instructions. Some authors designate the omitted material by using
bracketed statements in the text of the as-filed opinion; for example: [The
portions of this opinion that follow (parts V-VIII) are deleted from publica-
tion.] If later portions are to be published, another bracketed sentence
might note: [The remainder of this opinion is to be published.].

Where the portions to be omitted from publication are not entire
parts or major segments of the opinion, a footnote direction in the style of
an opinion modification may be used.

CERTIFIED FOR PARTIAL PUBLICATION*

*Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified
for partial publication. The portions directed to be published follow.'

"Note to the Reporter of Decisions: This opinion is to be published in full with the
following exceptions:

(1) Omit the last full paragraph commencing at the bottom of page 7 beginning with
"The trial court held" and all subsequent paragraphs and related footnotes through the
first full paragraph at the top of page 11 ending with the words, " ... was adversely
affected."

(2) At the end of the first full paragraph on page 14, omit the third sentence, beginning
with the words, "He was later detained .... "

§ 5:48 Retaining footnote numbering

In partial publication, when an unpublished part of the opinion con-
tains footnotes, do not renumber any subsequent published footnotes. Not
only is this task unnecessary, but renumbering can also cause confusion
when footnote references are made by minority opinion authors or by coun-
sel in their petitions for rehearing and review. Additionally, the accuracy of
the author's internal cross-references is at risk when original sequences are
changed. Readers will recognize that the broken footnote numbering is the
result of the omission of parts of the opinion.

§ 5:49 Retaining numbering and lettering for topic headings

Do not renumber or reletter to give the partial opinion the appear-
ance of sequential continuity; the published opinion must dearly indicate
omissions (see § 5:46).
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§ 5:50 Minority opinions

Where part of the minority opinion is directed to unpublished por-
tions of the majority or lead opinion, the minority opinion should omit
from publication those portions relating to unpublished portions of the
majority opinion. Where the minority opinion speaks only to the unpub-
lished portions of the main opinion, it should generally be omitted in its
entirety. (See People v. Delgado (1983) 149 Cal.App.3d 208.) The majority
opinion's partial publication instructions should not be employed to inhibit
publication of a minority opinion in the cause.

§ 5:51 Partial publication ordered by Supreme Court

"After granting review, after decision, or after dismissal of review
and remand as improvidently granted, the Supreme Court may order the
opinion of the Court of Appeal published in whole or in part." (Cal. Rules of
Court, rule 976(d).) The Reporter of Decisions and the publisher will fol-
low the Supreme Court's partial publication instructions in the same man-
ner described in the foregoing sections, except that the opinion's heading
statement will read, ORDERED PARTIALLY PUBLISHED* rather than
CERTIFIED FOR PARTIAL PUBLICATION.* The accompanying unnum-
bered footnote will then describe the Supreme Court's order of partial
publication.

* Pursuant to California Rules of Court, rule 976(d), the Supreme Court by
order dated January 10, 1999 [or, by opinion filed January 10, 1999 (if
that is the case)], directed this Court of Appeal opinion to be published
with the exceptions of parts III and V.

H. PUBLICATION PROCEDURES FOR OFFICIAL REPORTS
§ 5:52 Procedures for rule 976(e), California Rules of Court

The Official Reports publication contract obligates the State of Cali-
fornia, through the Reporter of Decisions Office, to provide computer
versions of published opinions to the publisher on the day of filing (or the
day a postfiling publication order is filed), as close to the actual filing
time as is practical. This requirement also facilitates making published
opinions available to the public on the judicial branch Web site
<http://www.courtinfo.ca.gov>. Also, California Rules of Court, rule 976(e)
provides that "[tlwo copies of each opinion of the Supreme Court, and two
copies of each opinion of a Court of Appeal or of an appellate [division] of a

203



§ 5:53 CALIFORNIA STYLE MANUAL

superior court which the court has certified as meeting the standard for publi-
cation specified in [rule 976] subdivision (b) shall be furnished by the clerk
to the Reporter of Decisions. The Reporter of Decisions shall edit the opin-
ions for publication as directed by the Supreme Court. Proof sheets of each
opinion in the type to be used in printing the reports shall be submitted by the
Reporter of Decisions to the court which prepared the opinion for examina-
tion, correction and final approval." Courts must also forward a copy of the
opinion, and of any modification, directly to the Official Reports publisher.

§ 5:53 Proofreading, answering queries, returning corrected proofs
of opinions

Pursuant to California Rules of Court, rule 976(e), each opinion is
edited for publication by the Reporter of Decisions. The Reporter of Deci-
sions Office makes necessary revisions, additions, and adjustments to the
editorial materials and notes style, printing and other errors perceived on
galley proofs, which are then submitted as adjusted to the authoring court
for examination, proofreading, correction, and final bound volume
approval. Due to the high volume of published opinions, not all the printing
and other errors that a slower reading would disclose are caught. Therefore,
the Reporter of Decisions must rely on careful proofreading by each justice's
staff to ensure fidelity of publication.

A due date for return of a galley proof is prominently noted on the
title page of an edited opinion forwarded to the originating court. Timely
return of a submitted galley proof is essential to meet contract-based com-
mitments to the Official Reports publisher, but accommodations are almost
always possible if a court requires extra time and so advises the Reporter of
Decisions Office.

Although no substantive changes may be made during the editing
process described by rule 976(e), California Rules of Court, the proofread-
ing and correction process affords opinion authors a final opportunity to
resolve ambiguities, correct grammatical lapses, and make other changes
within the bounds of clerical correction.

§ 5:54 Procedures for superior court appellate division opinions

In addition to the editorial information that must be furnished with
all appellate court opinions certified for publication (see § 5:4), an appellate
division opinion submitted for publication must indicate that it was certi-
fied for publication within the time that the appellate division retained
jurisdiction. When available, computer versions of appellate division opin-
ions that are to be published should be sent to the Reporter of Decisions
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along with file-stamped paper copies. This may be done by electronic mail.
The opinion should specify that a copy was also forwarded to the appropri-
ate Court of Appeal after the judgment became final in the appellate divi-
sion, to allow the Court of Appeal to elect to transfer the cause to itself. (See
Cal. Rules of Court, rules 62(a), (b), 106, 107(b), 976(c).)

When the period for transfer by the Court of Appeal on its own
motion has expired (see Cal. Rules of Court, rule 62(b)), or before that if
the Court of Appeal has actually denied transfer, the clerk of the appellate
division should forward to the Reporter of Decisions a letter indicating (1)
that a copy of the opinion stamped "Certified for Publication" was submit-
ted to the appropriate Court of Appeal, noting the date submitted; (2) that
the Court of Appeal received the opinion, noting the date received; and (3)
that the Court of Appeal either filed an order declining to transfer the case,
noting the date of such order, or that the Court of Appeal has not trans-
ferred it within the jurisdictional time.

Upon receipt of such a letter from the clerk, the Reporter of Deci-
sions will then proceed with publication procedures. If, however, the Court
of Appeal has transferred the cause to itself, the appellate division clerk
should advise the Reporter of Decisions of that fact. These opinions are pub-
lished in the Official Reports on supplemental pages, or Supp. pages, at the
end of volumes containing opinions of the Court of Appeal.

§ 5:55 Memorials; procedure for publication

On occasion, a bound volume of the Official Reports is dedicated to
the memory of a justice or other distinguished member of the legal
community.

Memorials are published, upon court direction, in the next bound
volume of the Official Reports on completion of the publication procedures.
Where a justice was in office at the time of his or her death, the memorial is
normally published in the bound volume in which that justice's final opin-
ions will appear. The "In Memoriam" is published immediately following
the last reported opinion of the particular volume. The justice's name is
indexed in the table of cases as "Jones, Hon. john ]., Memorial for" and "In
Memoriam-Hon. John]. Jones."

Customarily the In Memoriam is introduced editorially by a dated
history of all courts on which the justice sat, a notation of the date and place
of the memorial, and an identification of the clerk, reporter, and bailiff in
attendance. (See, e.g., 43 Cal.3d 1421; 203 Cal.App.3d 1531.)

To prepare the memorial for publication, the originating court
should collect all the editorial information noted above, edit the memorial
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for publication, then forward the memorial and editorial information to the
Reporter of Decisions. The Reporter of Decisions then prepares the memo-
rial for galley publication. When the memorial is printed, a sufficient num-
ber of preliminary galleys will be returned to the originating court so that
the court can distribute one galley to each of the parties participating in the
memorial service for approval. When the court has obtained the approval of
all parties, a dated galley with all adjustments indicated is returned to the
Reporter of Decisions with the notation, "O.K. to print as adjusted."
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CHAPTER 6

CASE TITLES

A. GENERAL RULES
§ 6:1 Purpose of title
§ 6:2 Types of titles
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§ 6:5 Consolidated and coordinated cases
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C. SPECIFIC TITLES
§ 6:21 Adoption proceedings
§ 6:22 Arbitration proceedings
§ 6:23 Conservatorship proceedings
§ 6:24 Criminal proceedings
§ 6:25 Disciplinary proceedings against attorneys
§ 6:26 Disciplinary proceedings against judges
§ 6:27 Estates, conservatorships, and guardianships

[A] Double titles
[B] Single titles

§ 6:28 Extraordinary writ proceedings
[A] Original proceedings in appellate court
[B] Appeal from original proceedings in trial court

§ 6:29 Family Code proceedings
[A] Appellate designations in general
[B] Appeals concerning joined parties

§ 6:30 Forfeiture of bail
§ 6:31 Guardianship proceedings
§ 6:32 Habeas corpus proceedings
§ 6:33 In rem proceedings

[A] Escheat
[B] Forfeiture of illegally used property

§ 6:34 Interpleader
§ 6:35 Intervention
§ 6:36 Juvenile court proceedings

[A] Direct appeals
[B] Writ proceedings

§ 6:37 Nonadversary proceedings
§ 6:38 Parental rights termination proceedings
§ 6:39 Probate proceedings

[A] Estate administration
[B] Will contests
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§ 6:40 Quo warranto proceedings
§ 6:41 Sanction awards against nonparties
§ 6:42 Special proceedings
§ 6:43 State Bar nondisciplinary proceedings
§ 6:44 Supersedeas writs
§ 6:45 Third party creditor claims
§ 6:46 Third party lien claims
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A. GENERAL RULES
§ 6: 1 Purpose of title

The opinion title is an important informational aid for noting the
type of proceeding and identifying parties and their roles in the litigation. It
is not necessarily an index to all the parties, a complete description of each
party's status (as executor, trustee, etc.), or a definitive statement of each
party's respective litigation position (as plaintiff, defendant, cross-
defendant, appellant, etc.). Generally, the appellate opinion title identifies
parties appearing before the reviewing court, parties who will be affected by
the reviewing court's judgment, or parties whose identification is essential
to understanding the action.

While the primary purpose of this chapter is to assist court staffs, the
Reporter of Decisions Office, and the Official Reports publisher in styling
titles, these rules are also intended to assist attorneys in filing appellate
briefs and papers with properly styled appellate titles.

In contrast to appellate titles, the complaint in the trial court must
include the names of all parties, but in subsequent pleadings or other fil-
ings, it is sufficient to state the name of the first party on each side with an
appropriate indication of other parties. (Code Civ. Proc., § 422.40.) (For
the use of "et al.," see § 6:3.)

§ 6:2 Types of titles

The full appellate title appears in the caption of the opinion. An
abbreviated version appears at the top of each page of the Official Reports
version of the opinion. This "running head" title is ordinarily used for cita-
tion purposes (see also § I: 1[AJ). While running head or otherwise abbrevi-
ated titles may employ a variety of standard abbreviations (e.g., "&r," "Co.,"
"Ins."), full titles use abbreviations only if they are part of a party's true legal
name. (See Vikco Ins. Services, Inc. v. Ohio Indemnity Co. (1999) 70
Cal.App.4th 55.)

§ 6:3 Format oftitle

The party who initiated the action in the trial court (the plaintiff,
petitioner, or cross-complainant) is listed first (i.e., above the "v."), regard-
less of which party appeals. In an appeal by both the plaintiff and defendant,
both are called "Appellant" and neither is called "Respondent"; it is implicit
that both are respondents to each other's appeal. (The terms "cross-
appellant" and "cross-respondent" are never used in appellate titles and should
be avoided in the body of opinions. ) When there are several parties with
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identical trial and appellate court designations, only the first party is named
for title purposes. The designation "et al." signals that there are additional
parties. (For exceptions in death penalty cases and workers' compensation
proceedings, see §§ 6:24 and 6:48.)

In titles, include "The" when it is the first word of a party's proper
name, but note that "The" is disregarded for tabling and indexing pur-
poses (e.g., "The Ajax Company" would be tabled as "Ajax Co." for the
Official Reports).

When a surname contains an intermediate capital, with a prefix that is
the equivalent of "the," "of," "son of," etc. (e.g., LaMarr, De Forrest, MacDon-
ald, etc.), the initial letter is a full capital, and the rest of the prefix is in small
capitals (e.g., LAMARR,DEFORREST, MACDONALD). Use this form regard-
less of whether the surname is written as one or two words. Do not use per-
sonal degrees or titles (C.P.A., M.A., M.D., Dr., Rev., Hon., etc.) in opinion
titles.

In addition to identifying the parties, identify the appellate court and
list the appellate docket number or numbers and the trial court docket
number or numbers, if any, in the caption portion of the opinion. For com-
puter versions of opinions that will not show the court's dated file stamp,
insert the filing date in the upper left corner of the first page, using the fol-
lowing style: Filed 1/2/00. If the opinion includes an appendix that is not
available in the same format as the computer version, include a statement to
that effect following the file date. A notation indicating the publication sta-
tus of opinions must also be part of the main title for opinions of the Courts
of Appeal and superior court appellate divisions (see Cal. Rules of Court,
rule 976). The customary language is "CERTIFIED FOR PUBLICATION,"
"CERTIFIED FOR PARTIAL PUBLICATION*" and "NOT TO BE
PUBLISHED." (For partially published opinions, the asterisk footnote pro-
vides the publication instructions.) Because all Supreme Court opinions are
published, a publication status notation is not used. (See also §§ 1:25,
5:40[B]4, 5:45 et seq.)

Typical title pages are:

Filed 1/2/00
IN THE SUPREME COURT OF CALIFORNIA

THE PEOPLE,
Plaintiff and Respondent,

v.
JOSEPH GREEN,

Defendant and Appellant.

5012345
Ct.App. 2/3 B012345
(Super. Ct. No. A-54321)
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Filed 12/2/99 Appendix not available electronically

CERTIFIED FOR PUBLICATION [or]
CERTIFIED FOR PARTIAL PUBLICATION* [or]

NOT TO BE PUBLISHED

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRSTAPPELLATE DISTRICT

DIVISION FOUR

WILLIAM G. L1TILE,
Plaintiff and Appellant,

v.
SMITH PLUMBING, INC., et aI.,

Defendants and Appellants.

Filed 4/24/00

A012345
(Super. Ct. No. A 54321)

CERTIFIED FOR PUBLICATION

APPELLATE DIVISION OF THE SUPERIOR COURT
OF THE STATE OF CALIFORNIA FOR THE COUNTY OF LOS ANGELES

THE PEOPLE,
Plaintiff and Respondent,

v.
CHRIS LEE,

Defendant and Appellant.

Filed 7/6/00

Super. Ct. Crim. A.
No. 12345
(Municipal Court for the Los Angeles
Judicial District of Los Angeles
County No. 54321)

CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION TWO

MARIA GONZALES et aI.,
Plaintiffs and Appellants,

v.
ACME COMPANY,

Defendant and Respondent.

MARIA GONZALES et aI.,
Petitioners,

v.
THE SUPERIOR COURT OF
LOS ANGELES COUNTY,

Respondent;
ACME COMPANY,

Real Party in Interest.

B012345
(Super. Ct. No. 54321)

B0123456
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For title styles when multiple cases are consolidated or coordinated
for disposition by a single opinion, see section 6:5.

§ 6:4 Appeals involving multiple parties at trial

If the first person or entity named as plaintiff or defendant appeals,
name that party (with "et al." if others also appeal); generally ignore those
who do not appeal. When the first plaintiff or defendant does not appeal
from an adverse decision, but others do, omit the first name and substitute
the next named party who does appeal.

In the following examples, assume that the plaintiffs in the trial
court were A, B, and C and that the defendants were D, E, and F.

1. If the decision below is in favor of defendants and only A
appeals, the title is:

A, Plaintiff and Appellant, v. D et aI., Defendants and Respondents.

2. If the decision below is in favor of defendants but only C
appeals, the title style is:

C, Plaintiff and Appellant, v. D et aI., Defendants and Respondents.

3. If the judgment below allows a recovery by the first plain-
tiff (A) but denies relief to the other plaintiffs, who then appeal, the title is:

Bet aI., Plaintiffs and Appellants, v. D et aI., Defendants and
Respondents.

4. If the judgment below is in favor of plaintiffs and the first
defendant (D) does not appeal, the title is:

A et aI., Plaintiffs and Respondents, v. E et aI., Defendants and
Appellants.

Sa. If Band C appeal a partial summary judgment in favor of D and
D also appeals, assuming there is only one appellate docket number (see §
6:5), the title is:

Bet aI., Plaintiffs and Appellants, v. D, Defendant and Appellant.

[or]
5b. If D's appeal is directed against A as well as Band C:

A, Plaintiff and Respondent; Bet aI., Plaintiffs and Appellants, v.
D, Defendant and Appellant.

6. Same scenario as Sa, but there are separate appellate
docket numbers assigned to the initial appeal by D and the subsequent
appeal by Band C (see also § 6:5); the titles are:

Bet aI., Plaintiffs and Respondents, v. D, Defendant and Appellant.
Bet aI., Plaintiffs and Appellants, v. D, Defendant and Respondent.
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7. Assuming an action was dismissed as to the first defen-
dant (D) and only B appeals D's dismissal from the case and assuming also
the remaining defendants appeal an adverse judgment in favor of all of the
plaintiffs, if there is one appellate docket number, the title is:

A et aI., Plaintiffs and Respondents; B, Plaintiff and Appellant, v.
D, Defendant and Respondent; E et aI., Defendants and Appellants.

8. Same scenario as 7, but there are separate appellate
docket numbers assigned to the initial appeal by B and the subsequent
appeal by E and F (see also § 6:5); the titles are:

B, Plaintiff and Appellant, v. D, Defendant and Respondent.
A et aI., Plaintiffs and Respondents, v. E et aI., Defendants and

Appellants.

The foregoing examples eliminate from the main title the names of
persons who are not parties to the appeal. The style does not, however,
eliminate the names of parties who will be affected by the appeal merely
because they fail to make an appearance in the reviewing court. For exam-
ple, if A appealed from a judgment in favor of defendants D, E, and F, it
would make no difference whether D filed a brief, joined in a codefendant's
brief, or failed to appear; in each instance the title is:

A, Plaintiff and Appellant, v. D et aI., Defendants and Respondents.

On the other hand, parties who generally would be excluded from
the title will remain in the title if they make an appearance on appeal or if
they are essential for the identification of the proceedings. For instance, if
plaintiffs A and B obtain a favorable judgment and plaintiff C appeals an
adverse judgment, ordinarily A and B would be omitted from the appellate
title. If B nevertheless files a respondent's brief on appeal, B's appearance
must be reflected in the title as follows:

B, Plaintiff and Respondent; C. Plaintiff and Appellant, v.
D et aI., Defendants and Respondents.

For retention of parties for identification purposes, see sections
6:34,6:41,6:45,6:46.

§ 6:5 Consolidated and coordinated cases

[AJ Consolidated cases

When separate cases are consolidated for trial or for appellate
review, a multiple title is required setting out each case's title unless the
titles are completely identical in every respect. If, for example, plaintiff A is
an appellant in one case and a respondent in another, separate titles will be

216



CASE TITLES § 6:5

required for each case and the titles are to be listed in chronological order by
docket number. Likewise, if A is the plaintiff and appellant in the first case
and B is the plaintiff and appellant in the second case, separate titles are
required even if D is the defendant and respondent in both cases; it is not
appropriate to combine the cases using a title of "A et al." But if the identity
of the parties and their respective litigation designations are identical in
each case on appeal, only a single title is used, with all applicable trial or
appellate court docket numbers listed for the consolidated cases. Whenever
there are multiple docket numbers from either the trial court or the appel-
late court, the necessity of multiple titles should be considered. Multiple
titles will never be appropriate, however, if there is only one docket number
each from both the trial and appellate courts.

MERVYN'S, Plaintiff and Appellant, v.
ANGELINA REYES,as City Clerk, etc., et aI., Defendants and Respondents;
SHERMAN L. LEWIS III, Real Party in Interest and Respondent.
- -- -- -- - - - - - -- -- -- - -- - - - - ---- - - - - - - ------ - ---- - --- - - - ---- - - - -- -- -- - -- -- - ------ ---
MERVYN'S, Plaintiff and Appellant, v.
ANGELINA REYES,as City Clerk, etc., et aI., Defendants and Respondents;
SHERMAN L. LEWIS III, Real Party in Interest and Appellant.
(Mervyn'S v. Reyes (1998) 69 Cal.AppAth 93 [both titles listed due to
different appellate designations for Real Party in Interest].)

GENERAL MOTORS CORPORATION, Plaintiff and Appellant, v.
CITY AND COUNTY OF SAN FRANCISCO, Defendant and Respondent.
(General Motors Corp. v. City and County of San Francisco (1999) 69
Cal.AppAth 448 [multiple cases consolidated in appellate court; identical
titles] .)

PEGGY ANN BUCKLEY et aI., Plaintiffs and Respondents, v.
CALIFORNIA COASTAL COMMISSION, Defendant and Appellant.
---------------------------------------------------------------------------------
PEGGY ANN BUCKLEY et aI., Cross-complainants and Respondents, v.
CALIFORNIA COASTAL COMMISSION, Plaintiff, Cross-defendant and

Appellant.
(Buckley v. California Coastal Com. (1998) 68 Cal.AppAth 178 [two cases
consolidated in trial court with single appellate case number; appeal from
judgments on main complaint in the first case and cross-complaint in the
second case].)

(See also Cairns v. County of Los Angeles (1997) 62 Cal.AppAth 330 [three
actions consolidated in the trial court]; Putnam v. Clague (1992) 3
Cal.AppAth 542 [three appeals consolidated in the Court of Appeall.)

Where there are more than four actions with distinct titles, use only
the title of the first case with a bracketed reference to the remaining actions.
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List the running-head-type titles and trial or appellate court docket num-
bers for the additional cases in an asterisk footnote. For example:

MARK K., Plaintiff and Appellant, v. ROMAN CATHOLIC ARCHBISHOP
OF LOS ANGELES, Defendant and Respondent.

[And four other cases.*]

*John K. v. Roman Catholic Archbishop (No. BC153772); Michael M. v.
Roman Catholic Archbishop (No. KC023297); Christopher D. v. Roman
Catholic Archbishop (No. NC019503); Scott G. v. Roman Catholic
Archbishop (No. NC019504).

(See Mark K. v. Roman Catholic Archbishop (1998) 67 Cal.AppAth 603
[multiple trial court cases]; Rosenberg v. Superior Court (1998) 67
Cal.AppAth 860 [multiple appellate cases].)

[B] Coordinated cases

Under coordination procedures, separate actions with common issues
that are pending in several different counties or courts may be transferred to
one court and coordinated for trial (Code Civ. Proc., §§ 404--404.9; Cal. Rules
of Court, rules 1500-1550). In appeals of such coordinated actions, use the
title assigned by the Judicial Council, such as "Cases Relating to Crash of
Flight 1040" or "Consolidated Toxic Tort Actions," in lieu of the typical
adversary titles. Also list the Judicial Council coordination proceeding num-
ber as "CJJP No. 1234" in addition to the other trial and appellate court docket
numbers. (See In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572,
except that adversary portion of the title would now be omitted.)

If there is no subject matter title assigned by the Judicial Council, fol-
low the guidelines listed in section 6:5 [A] for consolidated cases. (See 20th
Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216 [adversary titles used for
three coordinated actions]; California School Employees Assn. v. Del Norte
County Unified Sch. Dist. (1992) 2 Cal.App.4th 1396 [first case title listed with
four other cases from various jurisdictions identified in asterisk footnote].)

§ 6:6 Grouping litigants in cases with cross-complaints

In a case with a cross-complaint, group all parties with identical trial
and appellate designations together and list each group separately. If an
appeal concerns only the ruling on the cross-complaint, name the
cross-complainant first, above the "v.," and drop the trial court designations
of "Plaintiff' and "Defendant." A single action with cross-complaints or
complaints in intervention is still just one action, with a single title, assum-
ing there is only one docket number in both the trial and appellate courts.
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For example, assume A sues D, E, and F. F then cross-complains
against A, D, and E, and additionally names G et al. as cross-defendants:

1. If defendant F appeals adverse judgments on both A's com-
plaint and F's cross-complaint, the title is:

A, Plaintiff, Cross-defendant and Respondent, v. D et aI., Defendants,
Cross-defendants and Respondents; F, Defendant, Cross-complainant
and Appellant; G et aI., Cross-defendants and Respondents.

2. If plaintiff A appeals an adverse judgment on A's complaint
and F appeals an adverse judgment on F's cross-complaint, assuming there is
only one appellate docket number, the title is:

A, Plaintiff, Cross-defendant and Appellant, v. D et aI., Defendants,
Cross-defendants and Respondents; F, Defendant, Cross-complainant
and Appellant; G et aI., Cross-defendants and Respondents.

3. If plaintiff A appeals an adverse judgment on A's com-
plaint, and F loses on the cross-complaint but elects not to appeal, the title
reverts to the simple A v. D style because the cross-complaint is not
involved in the appeal: .

A, Plaintiff and Appellant, v. D et aI., Defendants and Respondents.

4. If F obtains a favorable judgment against A, D, and E on the
cross-complaint but appeals the judgment insofar as it denies recovery against
Get al., assuming that is the only ruling challenged on appeal, the title is:

F, Cross-complainant and Appellant, v. G et aI., Cross-defendants and
Respondents.

In rare instances, a cross-complainant may be listed above the "v."
along with the plaintiff. For example, assume plaintiff A sues defendant D; D
cross-complains against A, G, and H; and A in turn cross-complains against
D, G, and H and joins J and K as additional cross-complainants (see Code Civ.
Proc., § 389). If A, J, and K appeal, the title is:

A, Plaintiff, Cross-defendant and Appellant; J et aI., Cross-complainants
and Appellants, v. D, Defendant, Cross-complainant and Respondent; G
et aI., Cross-defendants and Respondents.

In the preceding example, note that J et al. are listed above the
"v." along with the plaintiff only because they were (1) joined as cross-
complainants (2) by the plaintiff. Both of those very specific requirements
must be met before a cross-complainant qualifies to be listed above the v.
when a party designated as a plaintiff is also listed in the same title. Note
also that A's additional designation of "Cross-complainant" and D's addi-
tional designation of "Cross-defendant" are not listed in the title above due
to the prohibition of listing more than three designations for a party or
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similarly situated group of parties. Generally, drop the latest trial court des-
ignation or designations when there are more than three; always retain the
party's appellate designation.

(See Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th
38; Wilson, McCall & Daoro v. American Qualified Plans, Inc. (1999) 70
Cal.App.4th 1030; California Pacific Homes, Inc. v. Scottsdale Ins. Co.
(1999) 70 Cal.App.4th 1187; Gordon v. Hamm (1998) 63 Cal.App.4th
1324.)

B. LITIGATION DESIGNATIONS
§ 6:7 Use of party designation in text and titles

In briefs and opinions, generally use the trial designations or per-
sonal names in referring to the parties (i.e., do not use "Appellant" and
"Respondent"). Ordinarily, the issues arose in the trial court and are more
easily followed by retaining those designations. Occasionally, it may be sim-
pler to use appellate designations if the issues relate to proceedings in the
reviewing court. Be consistent, however, in how parties are designated. Do
not refer to the same party successively, for example, as "Plaintiff,"
"Respondent," and "Board."

Some lower court designations are "Petitioner" and "Respondent," for
example, in marital dissolution actions, trust administration proceedings,
and writ proceedings. To avoid a confusing combination with appellate des-
ignations, the lower court designations are either dropped (see § 6:29) or
adjusted (see §§ 6:28,6:42) for appellate court titles. Accordingly, the use of
trial designations in those opinions is discouraged.

§ 6:8 Class actions

When a party files a class action lawsuit, it is not necessary to iden-
tify the other plaintiffs as a class, and the title follows the style of an ordi-
nary action, using "et al." (See Code Civ. Proc., § 382; StorMedia Inc. v.
Superior Court (1999) 20 Cal.4th 449; Granberry v. Islay Investments (1995)
9 Cal.4th 738.)

§ 6:9 Corporations

A corporation has all the powers of a natural person in carrying out its
business activities (Corp. Code, § 207), including the capacity to sue and be
sued. (See also Corp. Code, § 17003, subd. (b) [powers of limited liability
corporation].) Do not abbreviate any word of a corporate name in an opinion
title unless the abbreviated form is part of the corporation's legal name.
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Do not note that an entity is "a corporation" or "a California corpo-
ration," since that fact is usually apparent from the title or will appear in the
body of the opinion. Also, do not add "etc." after a corporate name.

§ 6:10 Government officers

When suit is brought by or against a government officer in his or her
official capacity, the title should so note: "A, as City Treasurer, etc.," or "as
County Auditor, etc.," or "as Insurance Commissioner, etc.," or "as Attor-
ney General, etc.," or "as Director of Finance, etc." Do not list "offices" or
"positions" such as Office of the Attorney General, Attorney General, or
Director of the Department of Motor Vehicles in titles.

AMERICAN ACADEMY OF PEDIATRICSet aI., Plaintiffs and Respondents, v.
DANIEL E. LUNGREN, as Attorney General, etc., et aI., Defendants and
Appellants.
(American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307.)

THE PEOPLEex reI. BILL LOCKYER, as Attorney General, etc., Plaintiff and
Respondent, v.
SHAMROCK FOODS COMPANY, Defendant and Appellant.
(People ex reI. Lockyer v. Shamrock Foods Co. (1999) 73 Cal.AppAth
1396.)

RICHARD LAKE, Plaintiff and Appellant, v.
SALLY R. REED,as Director, etc., Defendant and Respondent.
(Lake v. Reed (1997) 16 CalAth 448.)

For substitution of parties when a government officer changes dur-
ing pendency of an appeal, see section 6:19; for quo warranto proceedings,
see section 6:40.

§ 6:11 Government bodies

Generally state any geographic description before the name of a par-
ticular body; e.g., use "Riverside County Board of Supervisors" not "Board of
Supervisors of Riverside County." Courts are the exception; they are listed in
the following manner: "The Superior Court of Fresno County," "The Supe-
rior Court of the City and County of San Francisco," or "The Municipal
Court for the East Los Angeles Judicial District of Los Angeles County."

When an action involves a state board or department rather than the
State of California itself, the title should show the name of that particular
body, not the State of California. (See, e.g., Yamaha Corp. of America v. State
Bd. of Equalization (1998) 19 Ca1.4th 1; California Correctional Peace Offi-
cers Assn. v. State Personnel Rd. (1995) 10 Ca1.4th 1133; d. § 6:20 for suits in
name of state or People.) Look to the California Constitution or codes to
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determine if "California" or "State" is part of the state body's actual name. If
there is no specific agency, board, commission, department involved, the
style is "City of," "County of," or "State of." (See Rider v. City of San Diego
(1998) 18 Ca1.4th 1035.)

Note that the specific divisions of the Department of Industrial Rela-
tions are listed after the department itself, as follows: Department of Industrial
Relations, Division of Labor Standards Enforcement. (See C & C Partners, Ltd.
v. Department of Industrial Relations (1999) 70 Cal.App.4th 603.)

An "office," e.g., "Office of the Governor," is generally a mere descrip-
tion, and it is not to be used as a party name. An exception exists where
"Office" is part of the official name of an agency created by law, e.g., the
Office of Statewide Health Planning and Development (see Health &: Saf.
Code, § 127000).

§ 6:12 Individuals doing business under fictitious names;
sole proprietorships

When a party is doing business under a fictitious name, as with a
sole proprietorship, ignore that fact for title purposes. Do not use descrip-
tions such as "DBA," "doing business as," or "etc." to indicate the fictitious
name. Thus, if defendant D is sued as "D, doing business under the name of
D's Realty Co.," the title is:

A, Plaintiff and Appellant, v. D, Defendant and Respondent.

For designation of partnerships and unincorporated associations,
see section 6:14.

§ 6:13 Natural persons; aliases

Except as otherwise provided by statute, an action must be prose-
cuted in the name of the real party in interest. (Code Civ. Proc., § 367.)
Therefore disregard the fact that a person has used an alias or is "also known
as" a different name. When it appears from the pleadings or other reliable
documentation that a person is suing or being sued under an alias, or that
his or her name is misspelled, use the correct name, not the alias or the inac-
curate spelling. Do not use "AKA" to indicate the alias or explanations like
"erroneously sued as" in titles.

§ 6:14 Partnerships or associations

Any partnership or other unincorporated association may sue and
be sued in the name it has assumed. (Code Civ. Proc., § 369.5, subd. (a); see
Corp. Code, §§ 15048 [registered limited liability partnerships], 15054
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[foreign limited liability partnerships]; see also Corp. Code, §§ 16101,
subds. (4), (6) &: (7), 16111, 16307, subd. (a) [governing partnerships
formed on or after jan. 1, 1997, and governing all partnerships on and after
jan. 1, 1999].)

Do not parenthetically note that an entity is "a partnership" or "an
association," since that fact is usually apparent from the title or will appear
in the body of the opinion. Do not add "etc." after a partnership or associa-
tion name.

When the partnership or association is named first, followed by its
members' names, use the firm's name and "et al." (e.g., AJAX PROPERTIES
et al.). If the first named party is a member of the entity, it is not necessary to
note that a partnership or association is involved (e.g., TOM SMITH et al.).
(See San Mateo Community College Dist. v. Half Moon Bay Limited Partner-
ship (1998) 65 Cal.App.4th 401.)

§ 6:15 Persons acting in representative capacity

If a party is involved in an action in a representative capacity, indi-
cate that capacity in the title. Use "etc.," after the person's status
(e.g.,"jOHN JONES, as Administrator, etc.," "as Executor, etc.," "as Per-
sonal Representative, etc.," "as Trustee, etc.," "as Trustee in Bankruptcy,
etc.," "as Special Administrator, etc.," "as Supervisor, etc.," "as judge of the
Superior Court, etc.," and so forth. Trusts and estates, for example, gener-
ally cannot appear in their own right. The trustees, executors, or personal
representatives, in their representative capacities, must be the named par-
ties (see §§ 6:27, 6:47).

If a person appears in both a representative and an individual capac-
ity, the designation is "JOHN JONES, Individually and as Executor, etc." But
if the person appears individually and as guardian ad litem of a minor or an
incompetent person; "et al." is used to describe representation of the
unnamed minor or legally incompetent person; no notation of representation
is otherwise made in the title.

§ 6:16 Minors

Minors lack capacity to sue or be sued and must be represented
either by a guardian ad litem or guardian of the estate. (See Code Civ. Proc.,
§ 372, subd. (a); Fam. Code, § 6500 ["minor" is an individual under 18
years of age].) Although the guardian appears for the minor, the minor is
the party and is named as such. In the title, "etc." is used in place of "by
__ , his guardian ad litem." (See 4 Witkin, Cal. Procedure (4th ed. 1997)
Pleading, § 62, pp. 119-120.) The title therefore is:
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MICHAEL RANDALL, a Minor, etc., et aI., Plaintiffs and Respondents, v.
ORANGE COUNTY COUNCIL, BOY SCOUTS OF AMERICA, Defendant
and Appellant.
(Randall v. Orange County Council (1998) 17 Cal.4th 736.)

For protective nondisclosure, see section 6: 18; for adoption proceed-
ings, see section 6:21; for conservatorship and guardianship proceedings, see
sections 6:23 and 6:31; for habeas corpus proceedings involving minors, see
section 6:32; and for juvenile court proceedings, see section 6:36.

§ 6:17 Incompetent persons

An incompetent person must appear either by a guardian or conser-
vator of the estate, or by a guardian ad litem appointed by the court. (Code
Civ. Proc., § 372, subd. (a).) Usually, the incompetent person, not the guard-
ian, is the party and is named as such. (See 4 Witkin, Cal. Procedure (4th ed.
1997) Pleading, § 62, pp. 119-120.) In the title, "etc." is used in place of "by
__ , her guardian." When the issue before the appellate court is whether
the party is or is not incompetent, do not use the designation "an Incompe-
tent Person" following the individual's name. When competency is not an
issue, typical titles are:

JOSE CALDERON, an Incompetent Person, etc., Plaintiff and Respondent, v.
ELOISEANDERSON, as Director, etc., Defendant and Appellant.
(Calderon v. Anderson (1996) 45 Cal.AppAth 607.)

REGENCY HEALTH SERVICES,INC., Petitioner, v.
THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
LOIS FAYE SETTLES,an Incompetent Person, etc., Real Party in Interest.
(Regency Health Services, Inc. v. Superior Court (1998) 64 Cal.AppAth
1496.)

For conservatorship and guardianship proceedings, see sections
6:23 and 6:31.

§ 6:18 Protective nondisclosure for titles

Publication of the names of innocent victims of sex crimes and the
names of minors who, without blame, are caught up in the type of case in
which damaging disclosures are made serves no useful legal or social pur-
pose. Thus, the Supreme Court has issued the following policy memoran-
dum to all appellate courts: "To prevent the publication of damaging
disclosures concerning living victims of sex crimes and minors innocently
involved in appellate court proceedings it is requested that the names of
these persons be omitted from all appellate court opinions whenever their
best interests would be served by anonymity." Protective nondisclosure is
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also used in titles concerning individuals found to be gravely disabled
within the definition of the Lanterrnan-Petris-Short Act (WelL &: Inst.
Code, § 5000 et seq.), which governs the involuntary treatment of the
mentally ill in California. (Protective nondisclosure is treated more fully
in §§ 5:9-5: 13.)

The prevailing California appellate court practice is to not disclose
the identity of minors in either the title or body of opinions reviewing juve-
nile court proceedings. (See In re Cindy L. (1997) 17 Cal.4th 15; In re Tracy
L. (1992) 10 Cal.App.4th 1454.) The preferred reference style is to identify
a minor by first name and last name initial, although the use of initials alone
is acceptable. If the minor's first name is so unusual as to defeat the objec-
tive of anonymity, then the minor's initials alone should be used. (See
T.N.G. v. Superior Court (1971) 4 Ca1.3d 767, 770, fn. 1.) To carry out this
nondisclosure policy, it is necessary to also suppress the identity of parents
and others bearing the minor's last name (d. § 6:24). The terms "Anony-
mous," "John Doe," and "Jane Doe" are not used.

Protective nondisclosure for minors does not apply when a minor is
prosecuted as an adult in a criminal proceeding. (See People v. Macias
(1997) 16 Cal.4th 739; but see People v. Joe T. (1975) 48 Cal.App.3d 114,
121 [criminal proceeding was a nullity and the matter was remanded to the
juvenile courtl.) When a minor seeks relief in a collateral proceeding, such
as a petition for reconsideration of the court's determination that the minor
was not amenable to treatment and must be prosecuted under the general
criminal law, and relief is denied, the protective nondisclosure style is not
used. (Compare Jimmy H. v. Superior Court (1970) 3 Cal.3d 709 [relief
granted] with Bryan v. Superior Court (1972) 7 Ca1.3d 575 [relief denied].)
Likewise, where the People successfully challenge a ruling finding a minor
amenable to treatment under the juvenile court law, the minor's full name is
used. (See People v. Superior Court (Jones) (1998) 18 Cal.4th 667.)

§ 6: 19 Substitution of parties

When one party is formally substituted for another because of death,
transfer of interest, bankruptcy, liquidation, receivership, or other reason, the
original party's name is dropped from the title and the new party's name is
inserted. (See San Mateo Community College Dist. v. Half Moon Bay Limited
Partnership (1998) 65 Cal.App.4th 401.) When litigation is continued by a
substituted party in a representative capacity, the status of the representative
should be shown. (See Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288;
Plattnerv. City of Riverside (1999) 69 Cal.App.4th 1441; §§ 6:15, 6:27[A]J
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When a party has transferred his or her interest in the subject matter
. of an action, and the successor continues the action in the original party's
name, there is no need to change the case title. (See Stark v. Shaw (1957)
155 Cal.App.2d 171, 182.)

When a public official is a party in his or her official capacity (see §
6: 10), the officeholder on the date the opinion is filed is named as the party,
not a predecessor who may have held office at the time of trial. No formal
substitution is required when there is a change in office for a public official
being sued in his or her official capacity. (See Weadon v. Shahen (1942) 50
Cal.App.2d 254,259-260.)

§ 6:20 Suits in name of the state or the People

When litigation is initiated by a private individual, governmental
official, or branch of the state, in the name of the state or the People, the
relator's name is given, with "ex rel."

THE PEOPLE ex reI. DEPARTMENT OF TRANSPORTATION, Plaintiff and
Appellant, v. MARY MOOR, Defendant and Respondent.

THE PEOPLE ex reI. JOHN JONES, as Attorney General, etc., Plaintiff and
Respondent, v. COUNTY OF SAN MATEO et aI., Defendants and
Appellants.

(See People ex reI. Gallo v. Acuna (1997) 14 Cal.4th 1090; State of Cal. ex
reI. State Lands Com. v. Superior Court (1995) 11 Cal.4th 50.)

An appearance in intervention in the name of the state or the People
by a private individual, governmental official, or branch of the state is styled
in the same fashion. (See Friends of Cuyamaca Valley v. Lake Cuyamaca Rec-
reation & Park Dist. (1994) 28 Cal.App.4th 419.)

C. SPECIFIC TITLES
§ 6:21 Adoption proceedings

For an appeal from an order or judgment after a petition for adop-
tion, the usual form of double title is:

Adoption of JOHN INFANT, a Minor. EDITH ADOPTER, Plaintiff and
Appellant, v. SONYA MOTHER, Defendant and Respondent.

If the opinion contains damaging disclosures, the appellate policy of
protective nondisclosures applies (see § 6:18), resulting in the use of an
anonymous title, with corresponding anonymous party references in the
text of the opinion as well:

Adoption of JOHN I., a Minor. EDITH A., Plaintiff and Appellant, v.
SONYA M., Defendant and Respondent.
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The vast majority of adoption cases use protective nondisclosure.
(See Adoption of Zachariah K. (1992) 6 Cal.App.4th 1025; Adoption of
Lindsay C. (1991) 229 Cal.App.3d 404.)

If relief from an adoption ruling is sought by a petition for a writ of
habeas corpus, mandate, or prohibition, the usual titles for such proceed-
ings are followed. (See §§ 6:28, 6:32; see also Los Angeles County Dept. of
Children etc. Services v. Superior Court (1998) 62 Cal.App.4th 1 [mandate];
San Diego County Dept. of Pub. Welfare v. Superior Court (1972) 7 Ca1.3d 1
[prohibition, mandate, and habeas corpus]; In re Richard M. (1975) 14
Ca1.3d 783 [habeas corpus proceeding to obtain custody] .)

§ 6:22 Arbitration proceedings

In the superior court, arbitration proceedings should use an adver-
sary title. The "In re" form, which implies an in rem or ex parte proceeding,
is not appropriate. The title should follow the general rules for ordinary
appeals in civil actions. (See, e.g., Law Offices of Ian Herzog v. Law Offices of
Joseph M. Fredrics (1998) 61 Cal.App.4th 672.)

Proceedings commenced in the appellate courts seeking relief by
writ, as, for example, for a writ of mandate to set aside a trial court order
granting a motion to compel arbitration or vacating an arbitration award,
follow the title styles applicable to original writ proceedings. (See § 6:28;
see also Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980.)

§ 6:23 Conservatorship proceedings

A double title is used in conservatorship proceedings (see § 6:27 for
distinction between double and single titles). The conservatorship is
described first, followed by the adversary title. "Petitioner" and "Objector"
are the trial court designations used for the parties in the adversary title.
Conservatorships may be of the person, of the estate, or both.

Conservatorship of the Estate [or Person, or Person and Estate] of
JANE SPADE. RALPH BROWN, as Conservator, etc., Petitioner and
Appellant, v. MARY CLARK, Objector and Respondent.

Do not use lengthy conservatorship titles, such as "In the Matter of
the Conservatorship oOANE SPADE," or "In re the Matter of Conservator-
ship of the Estate of JANE SPADE."

Conservatorship of the Person and Estate of ANGELA D.
ROBERT D. et aI., as Coconservators, etc., Petitioners and Respondents, v.
ANGELA D., Objector and Appellant.
(Conservatorship of Angela D. (1999) 70 Cal.AppAth 1410 [appeal by
conservatee] .)
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Conservatorship of the Estate of LEWIS MICHAEL GEIGER.
GERALD M. GEIGER, as Conservator, etc., Petitioner and Appellant, v.
UNITED STATES DEPARTMENT OF JUSTICE, Objector and Respondent;
BIRGIT CARLSEN GEIGER, Intervener and Appellant.
(Conservatorship of Geiger (1992) 3 Cal.App.4th 127 [case involving
intervener].)

(See also Conservatorship of Coombs (1998) 67 Cal.App.4th 1395; O'Brien
v. Dudenhoeffer (1993) 16 Cal.App.4th 327 [civil action brought by
conservator to void the transfer of real propertyl.)

For persons acting in a representative capacity, see section 6:15; for
minors and incompetent persons, see sections 6:16 and 6:17; for guardian-
ship proceedings, see section 6:31.

§ 6:24 Criminal proceedings

In ordinary criminal prosecutions and appeals, the plaintiffs name is
"The People." Defendants are designated in the same manner as in ordinary
civil actions. (See Pen. Code, §§ 684, 685.) "Et al." is used for multiple
defendants charged in the same complaint if all are involved in the appeal.
In death penalty cases, however, where multiple defendants sentenced to
death are involved in the appeal, all of their names are listed in the title; "et
al." is not used. (See People v. Champion (1995) 9 Cal.4th 879.) If the first
named defendant does not appeal, that name is omitted, and the title will
show instead the name of the first defendant who does appeal (see § 6:4).
When the prosecution uses an alias in the initial pleadings and the defen-
dant's true name is discovered later, the main title should carry the true
name (see § 6:13). Similarly, the use of protective nondisclosure for crimi-
nal defendants is not appropriate. Typical title styles are:

THE PEOPLE, Plaintiff and Respondent, v. JOHN JONES, Defendant and
Appellant.

THE PEOPLE, Plaintiff and Respondent, v. JANE SMITH et aI., Defendants
and Appellants.

A coram nobis or coram vobis proceeding is regarded as part of the
original action rather than a new adversary action; thus it takes the title of
the original case. (See People v. Chaklader (1994) 24 Cal.App.4th 407; Betz
v. Pankow (1993) 16 Cal.App.4th 931, fn. 5.)

(See also People v. Fernandez (1999) 70 Cal.App.4th 117 [appeal from an
order extending a prisoner's commitment pursuant to the Mentally
Disordered Offender Act (Pen. Code, § 2960 et seq.)]; People v. Mercer
(1999) 70 Cal.App.4th 463 [appeal from civil commitment under the
Sexually Violent Predators Act (Welf. & Inst. Code, § 6600 et seq.)]; but see
Hubbart v. Superior Court (1999) 19 Cal.4th 1138 [challenge to civil
commitment by petition for writ of prohibition].)
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§ 6:25 Disciplinary proceedings against attorneys

The form of title for opinions concerning review of discipline
imposed by the State Bar Court is:

In re ASHLEY ATTORNEY on Discipline.

This general form is used regardless of the specific type of discipline
imposed by the State Bar Court (e.g., disbarment, suspension, interim sus-
pension, or reprimand).

For nondisciplinary State Bar proceedings, see section 6:43.

§ 6:26 Disciplinary proceedings against judges

When a disciplinary determination by the Commission on Judicial
Performance is reviewed by the Supreme Court, the style of title is:

JOHN JONES, a Judge of the Superior Court, Petitioner, v.
COMMISSION ON JUDICIAL PERFORMANCE, Respondent.

(See Oberholzer v. Commission on Judicial Performance (1999) 20 Cal.4th
371.)

§ 6:27 Estates, conservatorships, and guardianships

[A] Double titles

Since all estate administration cases (i.e., conservatorship, guardian-
ship, and probate cases) and will contests have a dual aspect, two titles are
necessary: a description of the conservatorship, decedent's estate, or guard-
ianship involved, followed by the title of the adversary proceeding between
the parties.

Estate of EVELYN J. CONDON, Deceased.
MICHAEL R. CONDON et aI., Petitioners and Respondents, v.
CAROLINE M. McHENRY, Objector and Respondent.
(Estate of Condon (1998) 65 Cal.AppAth 1138.)

For specific probate titles, see section 6:39; for conservatorship and
guardianship titles, see sections 6:23 and 6:31.

[B] Single titles

When the action brought by or against the executor, conservator, or
other representative is not part of the probate or conservatorship proceed-
ing, but rather is an independent civil action, such as a complaint to enforce
a contract between the decedent and third parties, the title style is:
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RUSSELLRUOFF, Individually and as Conservator, etc., Plaintiff and
Appellant, v.
HARBOR CREEKCOMMUNITY ASSOCIATION et aI., Defendants and
Respondents.
(Ruoff v. Harbor Creek Community Assn. (1992) 10 Cal.AppAth 1624.)

MICHAEL O'BRIEN, as Conservator, etc., Plaintiff and Appellant, v.
JACK DUDENHOEFFER et aI., Defendants and Respondents.
(O'Brien v. Dudenhoeffer (1993) 16 Cal.AppAth 327.)

(See also Freedom Newspapers, Inc. v. Superior Court (1992) 4 Cal.4th 652
[executor substituted for party who died during pendency of appeal];
Transamerica Homefirst, Inc. v. Superior Court (1999) 69 Cal.AppAth 577
[public guardian involved on behalf of conservatee].)

An estate is not recognized as a legal entity and cannot sue or be
sued. The executor or personal representative for the estate is the named
party (see § 6:15). It is improper to name "The Estate of A" as a party. (See 4
Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 59, pp. 116-117; Tanner
v. Estate of Best (1940) 40 Cal.App.2d 442,445; see also Code Civ. Proc., §
369, subd. (a)(1).) An exception exists under Probate Code sections 550
and 552 when a claim involves a decedent who was insured against liability.
(See Escobedo v..Estate of Snider (1997) 14 Cal.4th 1214.)

§ 6:28 Extraordinary writ proceedings

[A] Original proceedings in appellate court

In an original proceeding commenced in an appellate court, desig-
nate the parties as "Petitioner," "Respondent," and "Real Party in Interest."
(See Cal. Rules of Court, rule 56(a); Code Civ. Proc., § 1107.)

ELBERTERNESTDAVIDSON et aI., Petitioners, v.
THE SUPERIOR COURT OF FRESNO COUNTY, Respondent;
CITY OF MENDOTA, Real Party in Interest.
(Davidson v. Superior Court (1999) 70 Cal.AppAth 514.)

[B] Appeal from original proceedings in trial court

On appeal from a trial court decision on an application for a writ in
an original proceeding, the parties are redesignated as "Plaintiff' and
"Defendant." The name of the real party in interest is added when appropri-
ate and all parties are given appellate designations:

DRY CREEKCITIZENS COALITION et aI., Plaintiffs and Appellants, v.
COUNTY OF TULARE et aI., Defendants and Respondents;
ARTESIA READY MIX CONCRETE, INC., Real Party in Interest and
Respondent.
(Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.AppAth 20.)
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CALIFORNIA CASUALTY INSURANCE COMPANY, Plaintiff and Appellant, v.
THE MUNICIPAL COURT FOR THE CULVER JUDICIALDISTRICT OF LOS
ANGELES COUNTY, Defendant and Respondent;
CHARLOTIE ANNE EMILE, Real Party in Interest and Respondent.
(California Casualty Ins. Co. v. Municipal Court (1998) 66 Cal.AppAth
1410.)

This style was adopted to avoid the confusion that would otherwise
result when a party is a "Respondent" in the lower court and a "Respondent"
or "Appellant" on appeal. For example, if the respondent below appeals, the
appellate title designation, if not adjusted, would be "Respondent and Appel-
lant." And if the respondent below is the respondent on appeal, the unad-
justed designation would be "Respondent and Respondent."

For designations in special proceedings, see section 6:42.

§ 6:29 Family Code proceedings

[A] Appellate designations in general

The party initiating a proceeding under the Family Code generally is
the petitioner, and the other party is the respondent. (Cal. Rules of Court,
rules 1210, 1281.) But confusion would result by designating a party as
"Respondent" in the lower court and "Appellant" and "Respondent" on
appeal. Thus, opinion and brief titles for this type of case drop the lower
court designations of "Petitioner" and "Respondent" entirely, retaining
only appellate court descriptions.

List first the party who initiated the trial court proceedings, regard-
less of whether that party is appellant or respondent on the appeal (see
§ 6:3). If a party has changed his or her name, use the current name for the
adversary title, but retain the name used during the marriage for the "In re
the Marriage of __ " part of the title. If both the former husband and wife
appeal and are described as "Appellant," the counsel listing should identify
counsel as "for Appellant jane jones" and "for Appellant Fred jones,"
respectively.

In re the Marriage of JANE and FREDJONES.
JANE JONES, Respondent, v. FREDJONES, Appellant.

In re Marriage of FRED SIMPSON and JANE JONES.
FRED SIMPSON, Respondent, v. JANE JONES, Appellant.

In re the Marriage of MARY L. and JON E. HOKANSON.
MARY L. PALMER, Appellant, v. JON E. HOKANSON, Appellant.
(In re Marriage of Hokanson (1998) 68 Cal.AppAth 987.)
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[B) Appeals concemingjoined parties

California Rules of Court, rules 1250-1256 allow the joinder of par-
ties who claim an interest in a Family Code proceeding. The usual style of
title on an appeal involving joined parties is:

In re the Marriage of JANE and FREDJONES.
JANE JONES, Respondent, v. FREDJONES, Respondent;
NORMA HEATH et aI., Appellants.

In re the Marriage of MARY K. and JAMES M. ODDINO.
MARY K. ODDINO, Appellant, v. JAMES M. ODDINO, Respondent;
HUGHES AIRCRAFT COMPANY NON-BARGAINING RETIREMENT PLAN,
Respondent.
(In re Marriage of Oddino (1997) 16 Cal.4th 67.)

In re the Marriage of JANE and FREDJONES.
MARY GRANDPARENT et aI., Appellants, v. JANE JONES et aI.,
Respondents.

§ 6:30 Forfeiture of bail

In an appeal from a proceeding to forfeit bail posted in a criminal
matter, or to set aside forfeiture (see Pen. Code, § 1305), the usual style of
title is:

THE PEOPLE, Plaintiff and Respondent, v.
FRONTIER PACIFIC INSURANCE COMPANY, Defendant and Appellant.
(People v. Frontier Pacific Ins. Co. (1999) 69 Cal.App.4th 1093.)

The proceeding does not take the title of the criminal action to which
it is collateral. Forfeiture proceedings of this type ordinarily are civil in
nature. (See People v. North Beach Bonding Co. (l974) 36 Cal.App.3d 663.)

For titles in forfeiture actions of illegally used property, see section
6:33[B).

§ 6:31 Guardianship proceedings

The double titles in guardianship proceedings consist of a guardian-
ship title describing the type of guardianship involved and an adversary title
(see also § 6:27 for distinction between double and single titles). The guard-
ianship title also describes the person's incapacity with one of the following
notations: a Minor, an Incompetent Person, or an Insane Person.

When only the guardianship of the estate is involved, use:
Estate of ADAM JONES, a Minor [or an Incompetent Person, or an Insane

Person].
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When only the guardianship of the person is involved, use:
Guardianship of ADAM JONES, an Insane Person.

When the guardianship of both the person and estate is involved, use:
Guardianship of the Person and Estate of ADAM JONES, an Incompetent

Person.

When multiple wards are involved:
Guardianship of the Persons and Estates of ADAM JONES et aI., Minors.

Never use "In re the" or "In the Matter of the" as a preface to the
guardianship title. The adversary title, using "Petitioner" and "Objector" for
the trial court party designations, follows after the guardianship title.

Guardianship of Z.C.W. et aI., Minors.
KATHLEEN c., Petitioner and Appellant, v.
LISA W., Objector and Respondent.
(Guardianship of z.e. w. (1999) 71 Cal.AppAth 524 [protective
nondisclosure usedl.)
Guardianship of SYDNEY SIMPSON et aI., Minors.
ORENTHAL J. SIMPSON, Petitioner and Respondent, v.
LOUIS BROWN et aI., Objectors and Appellants.
(Guardianship of Simpson (1998) 67 Cal.AppAth 914.)

Guardianship of the Person and Estate of ETHAN S., a Minor.
WAYNE S. et aI., Petitioners and Respondents, v.
LEWIS HEADRICK, as Guardian, etc., Objector and Appellant.
...... ----_ .._------ ..-----_ ....----_ .._----_ ... _-------------------------------
WAYNE S., Plaintiff and Respondent, v.
LEWIS HEADRICK, Defendant and Appellant.
(Guardianship of Ethan S. (1990) 221 Cal.App.3d 1403 [consolidated
casesl.)

For persons acting in representative capacity, see section 6:15; for
minors and incompetent persons, see sections 6:16 and 6:17; and for pro-
tective nondisclosure, see section 6:18.

§ 6:32 Habeas corpus proceedings

Use a single title, without a secondary adversary title for every
habeas corpus proceeding, regardless of whether it is an original proceeding
for relief or an appeal from the grant or denial of relief and regardless of
whether the proceeding is criminal or civil. (See In re Mikhail (1999) 70
Cal.App.4th 333 [original proceeding]; In re Rhodes (1998) 61 Cal.App.4th
101 [appeal].) Never use "Ex Parte," "In the Matter of the Application of,"
"On Application of," or "Petition of." The title for an adult is: "In reJOHN
JONES on Habeas Corpus."
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When the writ is sought by or on behalf of a minor and it is collateral
to a juvenile court proceeding or contains damaging disclosures, use pro-
tective nondisclosure for the minor (see §§ 6:16,6:18): for example, "In re
MARY S., a Minor, on Habeas Corpus."

§ 6:33 In rem proceedings

[AJ Escheat

Usually, the form of title in escheat actions is the adversary form
used in civil actions generally.

KENNETH CORY, as State Controller, Plaintiff and Appellant, v.
CROCKER NATIONAL BANK, Defendant and Respondent.
(Cory v. Crocker National Bank (1981) 123 Cal.App.3d 665 [action against
a corporate defendant for accounting, escheat, and report and delivery of
unclaimed property].)

But if the state seeks the escheat of property of an estate or if an heir
files a claim to an escheated estate, and the action is taken in the probate
court, the title will follow the double-title rules for probate proceedings (an
estate title and an adversary title):

Estate of FRED BORN, Deceased.
THE STATE OF CALIFORNIA, Petitioner and Respondent, v.
TOM SMITH, as Executor, etc., Objector and Appellant.

Estate of GEORGE SUPECK, Deceased.
NICK SUPECK et aI., Petitioners and Appellants, v.
THE STATE OF CALIFORNIA, Claimant and Respondent.
(Estate of Supeck (1990) 225 Cal.App.3d 360 [erroneous party designations
corrected in this exarnplel.)

[BJ Forfeiture of illegally used property

In actions to declare a forfeiture, the first named defendant is usually
the thing proceeded against. Although the thing proceeded against cannot
take action as a respondent or appellant, it should continue to be designated
as defendant for the purpose of identifying the case. On a separate title line,
the person asserting an ownership or possessory interest in the property is
designated as defendant (not claimant) along with the appropriate appellate
designation of appellant or respondent.

THE PEOPLE, Plaintiff and Appellant, v. ONE PURSESEINE NET,
Defendant; JOHN MELVILLE, Defendant and Respondent.

THE PEOPLE, Plaintiff and Respondent, v. $5,000 UNITED STATES
CURRENCY, Defendant; IRENE SMITH, Defendant and Appellant.
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THE PEOPLE, Plaintiff and Respondent, v. ONE 1986 TOYOTA PICKUP,
Defendant; ROBERTO DE LA TORRE, Defendant and Appellant.

THE PEOPLE, Plaintiff and Respondent, v. MENDOCINO COUNTY
ASSESSOR'SPARCEL NO. 056-500-09, Defendant; RAFAEL PRIETO
TARRADAS, Defendant and Appellant.

(See People v. 6344 Skyway, Paradise, California (1999) 71 Cal.App.4th
1026; People v. One 1986 Cadillac Deville (1999) 70 Cal.App.4th 157;
People v. $241,600 United States Currency (1998) 67 Cal.App.4th 1100;
People v. Parcel No. 056-500-09 (1997) 58 Cal.App.4th 120; People v. Ten
$500 etc. Traveler's Checks (1993) 16 Cal.App.4th 475.)

§ 6:34 Interpleader

In interpleader cases the plaintiff interpleader is usually a stake-
holder, who delivers money or property as directed by the court below and
is then discharged. (See Code Civ. Proc., § 386.) In preparing the appellate
title, identify and distinguish rival defendants. The plaintiff interpleader's
name is retained, without an appellate designation, to identify the proce-
dural origin of the appeal.

MICHAEL D. BRADBURY, as District Attorney, etc., Plaintiff, v.
JACK D. KAISER et aI., Defendants and Respondents;
FRANCHISE TAX BOARD, Defendant and Appellant.
(Bradbury v. Kaiser (1992) 3 Cal.App.4th 1257.)

If the plaintiff interpleader is not fully discharged (e.g., when the
plaintiff is discharged only to the extent of the funds or property delivered
and remains liable for a deficiency, or when the court requires additional
deposits, or when the validity of the order of discharge is challenged), its
name is retained on appeal with an appellate designation.

OLD FAITHFUL INSURANCE CO., Plaintiff and Respondent, v.
TOM SMITH, Defendant and Appellant;
JACK BLACK, Defendant and Respondent.

When the interpleader action is commenced by a defendant's
cross-complaint (see Code Civ. Proc., § 386), the same principles apply. If
the defendant is fully discharged below, retain the name for identification
only; if the defendant remains a party, provide an appellate designation as
well. (See, e.g., City of Glendale v. Roseglen Constr., Inc. (1970) 10
Cal.App.3d 777; for cross-complaint titles, see § 6:6.)

§ 6:35· Intervention

In cases of intervention, the terms "Plaintiff in Intervention" and
"Defendant in Intervention" are not used, and the order of names on appeal
is plaintiff, defendant, and intervener:
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WESTERN TELCON, INC., et aI., Plaintiffs and Appellants, v.
CALIFORNIA STATE LOTTERY, Defendant and Respondent;
CALIFORNIA-NEVADA INDIAN GAMING ASSOCIATION, Intervener and
Respondent.
(Western Telcon, Inc. v. California State Lottery (1996) 13 Cal.4th 475.)

AMWEST SURETY INSURANCE COMPANY, Plaintiff and Respondent, v.
PETEWILSON, as Governor, etc., et aI., Defendants and Respondents;
CHARLES QUACKENBUSH, as Insurance Commissioner, etc., Defendant
and Appellant;
VOTER REVOLT, Intervener and Appellant.
(Am west Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243.)

The party moving to intervene is a "Movant" until the motion is
granted. In the example above, if Voter Revolt had appealed from an order
denying leave to intervene, it would have been designated "Movant and
Appellant" instead of "Intervener and Appellant."

RILEY O'DELL et aI., Plaintiffs and Respondents, v.
FREIGHTLINER CORPORATION, Defendant and Respondent;
ROLLINS LEASING CORPORATION, Movant and Appellant.
(O'Dell v. Freightliner Corp. (1992) 10 Cal.AppAth 645.)

Occasionally an appeal is taken from a judgment determining the
movant or intervener's rights, and either the plaintiff or defendant is not
actively involved in the appeal. That party's name and trial designation
should nevertheless appear in the title for identification purposes.

LEER. STAFFORD et aI., Plaintiffs and Appellants, v.
TOAN MACH, Defendant;
ALLSTATE INSURANCE COMPANY, Intervener and Respondent.
(Stafford v. Mach (1998) 64 Cal.AppAth 1174.)

APISAMA NASONGKHLA et aI., Plaintiffs and Respondents, v.
GEORGE GONZALEZ et aI., Defendants;
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, Movant
and Appellant.
(Nasongkhla v. Gonzalez (1994) 29 Cal.AppAth Supp. 1.)

Where the appellate court permits intervention in a pending original
proceeding, the intervener is listed last in the title.

DEPARTMENT OF ALCOHOLIC BEVERAGECONTROL, Petitioner, v.
ALCOHOLIC BEVERAGECONTROL APPEALS BOARD et aI., Respondents;
ANHEUSER-BUSCH, INC., Real Party in Interest;
CALIFORNIA BEERAND BEVERAGEDISTRIBUTORS, Intervener.
(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control
Appeals Bd. (1999) 71 Cal.AppAth 1518.)

For titles concerning third party creditor claims and third party lien
claims, see sections 6:45 and 6:46.
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§ 6:36 Juvenile court proceedings

[A] Direct appeals

An appeal from a juvenile court order or judgment uses a double
title. To avoid confusion, replace the trial designations used in the proceed-
ings below ("Petitioner," "Respondent") with "Plaintiff' and "Defendant"
for the appellate title. The first title identifies the minor, using protective
nondisclosure (see § 6:18); the adversary title follows.

The identity of the initiating party in the adversary title depends on
the kind of proceeding involved. A Welfare and Institutions Code section
300 proceeding, to declare a neglected or abused minor a "dependent" of
the court, is filed in the name of the county's chief probation officer or the
county welfare department, and it usually names the parent or guardian as
the responding party. (See Welf. &: Inst. Code, §§ 215, 272; Cal. Rules of
Court, rules 1405(c), 1406(b).)

In re CINDY L., a Person Coming Under the Juvenile Court Law.
LOS ANGELES COUNTY DEPARTMENT OF CHILDREN AND FAMILY
SERVICES,Plaintiff and Respondent, v.
EDGAR L., Defendant and Appellant.
(In re Cindy L. (1997) 17 Cal.4th 15.)

A Welfare and Institutions Code section 601 or section 602 proceed-
ing, to declare a delinquent child a "ward" of the court, usually names the
minor as the responding party. A section 601 proceeding is filed in the name
of the county's chief probation officer, whereas a section 602 proceeding is
filed in the name of the People. (See Welf. &: Inst. Code, § 650, subds. (a) &:
(c); Cal. Rules of Court, rule 1406(b); see also Welf. &: Inst. Code, § 650,
subd. (b) [truancy proceeding under Wel£. &: Inst. Code, § 601.3 filed by
probation officer or district attorney].)

In re MANUEL G., a Person Coming Under the Juvenile Court Law.
THE PEOPLE, Plaintiff and Respondent, v.
MANUEL G., Defendant and Appellant.
(In re Manuel G. (1997) 16 Cal.4th 805.)

Supplemental proceedings after a section 601 or 602 wardship pro-
ceeding may be commenced under Welfare and Institutions Code sections
777 and 778; the title on appeal is adjusted accordingly. The respondent
normally is the person or public entity with custody of the juvenile when
the supplemental petition is filed. For example, a parent may petition the
juvenile court under section 778 to set aside one of its orders. In an appeal
after that petition, the basic form of title is:
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In re MARY C, a Person Corning Under the Juvenile Court Law.
SUSAN C, Plaintiff and Appellant, v.
SAN BERNARDINO COUNTY WELFARE DEPARTMENT, Defendant and
Respondent.

By contrast, a supplemental proceeding under Welfare and Institu-
tions Code section 777 is initiated by the probation officer or prosecutor.
(See In re Marco A. (1996) 50 Cal.App.4th 1516; In re Babak S. (1993) 18
Cal.App.4th 1077.)

[B] Writ proceedings

Petitions to test juvenile court orders by application for writ of man-
date, prohibition, or habeas corpus follow the title styles for such proceed-
ings (see §§ 6:42, 6:46). Titles in writ proceedings do not use the
nonadversary "In re MARY c., a Person Coming Under the]uvenile Court
Law." title.

SAN DIEGO COUNTY DEPARTMENT OF SOCIAL SERVICES,Petitioner, v.
THE SUPERIOR COURT OF SAN DIEGO COUNTY, Respondent;
SYLVIA A., a Minor, et aI., Real Parties in Interest.
(San Diego County Dept. of Social Services v. Superior Court (1996) 13
Cal.4th 882.)

ELIJAH R., Petitioner, v.
THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
LOS ANGELES COUNTY DEPARTMENT OF CHILDREN AND FAMILY
SERVICESet aI., Real Parties in Interest.
(EIi;ah R. v. Superior Court (1998) 66 Cal.AppAth 965.)

§ 6:37 Nonadversary proceedings

Several types of cases, somewhat similar in nature to probate pro-
ceedings, originate in a lower court as nonadversary proceedings but later
become contested. For these, use a double title, with the nonadversary title
followed by the adversary title.

In re Establishment of SAN DIEGO COMMERCE as a Newspaper of General
Circulation.
SAN DIEGO COMMERCE, Petitioner and Respondent, v.
SAN DIEGO DAILY TRANSCRIPT, Contestant and Appellant.
(In re San Diego Commerce (1995) 40 Cal.AppAth 1229.)

In re MISSION INSURANCE COMPANY et al. in liquidation.
CHARLES QUACKENBUSH, as Insurance Commissioner, etc., Plaintiff and
Respondent, v.
IMPERIAL CASUALTY AND INDEMNITY COMPANY, Defendant and
Appellant.
(In re Mission Ins. Co. (1995) 41 Cal.AppAth 828.)

238
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In re JOHN BEAN to Establish Fact of Death of MARY BEAN, Deceased.
JOHN BEAN et al., Petitioners and Respondents, v.
JOSEPH SPROUT, as State Controller, Objector and Appellant.
(See, e.g., In re Lewis (1969) 271 Cal.App.2d 371.)

Similar double title styles are used with voluntary dissolution, liqui-
dation, and conservation statutory proceedings involving entities such as
banks, building and loan associations, charitable associations and corpora-
tions, insurance companies, etc. (See, e.g., In re American Reserve Ins. Co.
(1983) 138 Cal.App.3d 906 [liquidation]; In re Metropolitan Baptist Church
of Richmond, Inc. (1975) 48 Cal.App.3d 850 [voluntary dissolution]; In re
Cole's Check Service, Inc. (1963) 215 Cal.App.2d 332 [trust funds set aside
pursuant to Fin. Code, § 12300.3].)

§ 6:38 Parental rights termination proceedings

A proceeding initiated by an individual to have minors declared free
from parental custody and control, under Family Code section 7820, takes
the following title style:

In re BRYCEC, a Minor.
VERNON S., Petitioner and Appellant, v.
JEROME C, Objector and Respondent.
(In re Bryce C. (1995) 12 Cal.4th 226 [stepfather's petition to declare a
minor free of the father's custody and controll.)

Challenges to terminations of parental rights instituted by a county
department of social services are titled in accordance with section 6:36.

For protective nondisclosure, see section 6:18.

§ 6:39 Probate proceedings

[A] Estate administration

Probate proceedings generally take double titles (see § 6:27 for dis-
tinction between double and single titles). First list the nonadversary title
(e.g., Estate of MARCIA JONES, Deceased), followed by an adversary title.
As shown below, use "Estate of A, Deceased." for the first title. Ignore
lengthier descriptions, such as "In the Matter of the Estate of A, Deceased,"
which may appear on printed forms and transcripts.

The first party named in the adversary title is the one who initiated
the particular proceeding (i.e., the party seeking relief or court confirma-
tion by filing the first petition, application, or motion that is directly
involved in the appeal). The initiating party is designated as "Petitioner"
and the adversary party is identified as "Objector" or "Claimant,"
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depending on which designation most nearly reflects the facts. Normal
appellate court designations are added, and appearances in a representative
capacity should be noted (see § 6:15).

Estate of GEORGE RAYMOND GILKISON, Deceased.
JAMES L. GILKISON, as Executor, etc., Petitioner and Respondent, v.
C. RUSSELLKING, Claimant and Respondent.
(Estate of Gilkison (1998) 65 Cal.App.4th 1443.)

Estate of DORIS C. McCRARY, Deceased.
HELEN L. CARNAHAN, as Executor, etc., Petitioner and Respondent, v.
STANTON M. ALWARD et aI., Objectors and Appellants;
ELIZABETH S. JOCHIM, Claimant and Respondent.
(Estate of McCrary (1997) 54 Cal.App.4th 100.)

For guardianship estates, see section 6:31.

[B] Will contests

Actions to contest a will also require a double title, as described in
[A]. The adversary title depends on the nature of the will contest (e.g., con-
tests before probate, after probate, or by complaint in intervention).

Will contests before probate:
On trial of the contest under Probate Code section 8250, the contes-

tant is in effect the plaintiff and the petitioner seeking probate is the defen-
dant. Nevertheless, use "Petitioner" for the proponent of the will (normally
the party seeking appointment as executor or administrator) and "Contes-
tant" for the party challenging its admission into probate.

Estate of A, Deceased.
B, Petitioner and Appellant, v.
C, Contestant and Respondent.
(See Estate of Smith (1998) 61 Cal.AppAth 259; Estate of Crabtree (1992)
4 Cal.App.4th 1119.)

Estate of A, Deceased.
B, Petitioner and Appellant, v.
C, Contestant and Respondent;
D et al., Claimants and Appellants. [Other parties appearing in support of
the will are generally designated "Claimants and Appellants. "l

Will contests after the will is admitted to probate:
Normally the initiating party, who files a petition to revoke the will

from probate, is denominated the "Contestant" (see Prob. Code, § 8270),
and the proponent is described as "Claimant" or "Objector," depending on
which of these terms most nearly fits the facts. (See § 6:15 as to representa-
tive capacity.)
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When some parties do not share identical trial and appellate court
designations, list each nonidentical group separately (see § 6:4). The follow-
ing example is for an appeal following the probate court's revocation of a will
where the contestant (C) petitioned to revoke; the beneficiaries (B et al.)
appeared in support of the will; and others (D et al.), who will take if the will
fails, but who did not initiate the contest, appeared in support of revocation.

Estate of A, Deceased.
C, Contestant and Respondent, v.
Bet aI., Claimants and Appellants;
D et aI., Claimants and Respondents.

(See also Estate of Hermon (1995) 39 Cal.App.4th 1525.)

Intervention:
When a party with sufficient interest to contest a will intervenes in a

pending will contest, the title style is:

Estate of A, Deceased.
B, Petitioner and Respondent, v.
C et aI., Contestants and Appellants;
TOM SMITH, Intervener and Appellant.

§ 6:40 Quo warranto proceedings

When the action is commenced by the Attorney General, follow the
style noted in section 6:10 for public officers. Actions brought in the name
of the state or the People upon the relation of a private party follow the style
noted in section 6:20. (See, e.g., People ex rd. Fund American Companies v.
California Ins. Co. (1974) 43 Cal.App.3d 423.)

Occasionally a quo warranto proceeding will be instituted by a legis-
lative body of a county, city and county, or municipal corporation. (See
Code Civ. Proc., § 8U.) The style of title for such a proceeding is:

COUNTY OF RIVERSIDEex reI. BOARD OF SUPERVISORS, Plaintiff and
Appellant, v. JOHN GREEN et aI., Defendants and Respondents.

§ 6:41 Sanction awards against nonparties

On review of a sanction award against nonparties, such as a litigant's
attorney, generally no respondent is named unless sanctions are to be paid
to a party instead of the court. The names of the plaintiff and defendant are
retained, however, to identify the underlying case. The name of the person
sanctioned, the trial court designation of "Objector," and the appropriate
appellate designation (usually "Appellant") are added to the title of the
action in which sanctions were awarded. (See, e.g., Trans-Action Commer-
cial Investors, Ltd. v. Firmaterr, Inc. (1997) 60 Cal.App.4th 352.)
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A, Plaintiff, v.
B, Defendant;
MALCOLM ATTORNEY, Objector and Appellant.

§ 6:42 Special proceedings

The Code of Civil Procedure defines a "special proceeding" nega-
tively: "An action is an ordinary proceeding in a court of justice by which
one party prosecutes another for the declaration, enforcement, or. protec-
tion of a right, the redress or prevention of a wrong, or the punishment of a
public offense." (Code Civ. Proc., § 22.) "Every other remedy is a special
proceeding." (Code Civ. Proc., § 23; see generally Code Civ. Proc., § 1063 et
seq.) Ordinarily, parties to "special proceedings" in the trial court are desig-
nated as "Plaintiff' and "Defendant." (Code Civ. Proc., § 1063.) The appel-
late title customarily uses "Appellant" and "Respondent" (see § 6:7).

In some special proceedings, however, the initiating party in the trial
court is designated "Petitioner" and the opponent is the "Respondent." On
appeal from such a proceeding, it would be confusing if the party designa-
tions below were used in conjunction with appellate designations (e.g., des-
ignations like "Petitioner and Respondent," "Respondent and Respondent,"
or "Respondent and Appellant"). To avoid this result, the petitioner in the
trial court is characterized as "Plaintiff' and the respondent in the trial court
is listed as "Defendant" (see §§ 6:28, 6:47).

§ 6:43 State Bar nondisciplinary proceedings

Titles of Supreme Court opinions reviewing decisions and determi-
nations described in California Rules of Court, rule 952(d) use the typical
civil adversary title style. Typical titles for such opinions are:

LEW WARDEN, Plaintiff and Appellant, v.
THE STATE BAR OF CALIFORNIA et aI., Defendants and Respondents.

RAYMOND L. BROSTERHOUS et al., Plaintiffs and Appellants, v.
THE STATE BAR OF CALIFORNIA et aI., Defendants and Respondents.

(See Warden v. State Bar (1999) 21 Cal.4th 628; Brosterhous v. State Bar
(1995) 12 Cal.4th 315; Johnson v. State Bar (1993) 12 Cal.AppAth 1561.)

Review of determinations concerning admission to the State Bar are
titled as follows.

In re JOSEPH MENNA on Admission.
(In re Menna (1995) 11 Cal.4th 975.)

For titles in attorney disciplinary proceedings, see section 6:25.
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§ 6:44 Supersedeas writs

When a petition for a writ of supersedeas is filed to stay proceedings
pending appeal, the petition and any opinion rendered must bear the same
title as the appeal. It should not be entitled in the name of the applicant
against the trial court. The proper form of title is:

THOMAS PECSOK et aI., Plaintiffs and Appellants, v.
SAMUEL BLACK et aI., Defendants and Respondents.
(Pecsok v. Black (1992) 7 Cal.AppAth 456.)

§ 6:45 Third party creditor claims

In creditor attachment cases, a third party may enter the litigation
and claim a prior right to the property attached. Though this is in the nature
of intervention, the third party is designated as "Third Party Claimant."

KAICHEN'S METAL MART, INC., Plaintiff and Appellant, v.
FERRO CAST COMPANY, Defendant and Respondent;
ROHR INDUSTRIES, INC., Third Party Claimant and Respondent.
(Kaichen's Metal Mart, Inc. v. Ferro Cast Co. (1995) 33 Cal.AppAth 8.)

Even if the dispute on appeal is only between the plaintiff (or defen-
dant) and the third party, retain the uninvolved party's name and trial court
designation in the title for identification purposes.

ROBERT M. CASSEL, Plaintiff and Respondent, v.
THEODORE A. KOLB et aI., Defendants;
UNION BANK OF CALIFORNIA, N.A., Third Party Claimant and Appellant.
(Cassel v. Kolb (1999) 72 Cal.AppAth 568.)

For titles with intervening parties, see section 6:35.

§ 6:46 Third party lien claims

In some situations, a third party may seek to establish a lien on a
cause of action or on any judgment subsequently obtained. For example, a
judgment creditor may seek a lien on the debtor's cause of action or, in a
personal injury action, a medical insurer may seek reimbursement, from the
anticipated judgment, of medical expenses incurred by the injured plaintiff.
These claims are in the nature of intervention, but "Claimant" is used to
designate the third party in this type of action. The terms "judgment credi-
tor" and "judgment debtor" are not used in titles.

Generally, the dispute on appeal will involve only the plaintiff or the
defendant in addition to the third party; retain the uninvolved party's name
and trial court designation in the title for identification purposes.
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VICTOR TAPIA, a Minor, etc., Plaintiff and Respondent, v.
WENDY LAURIE POHLMANN, Defendant;
COUNTY OF SAN DIEGO, Claimant and Appellant.
(Tapia v. Pohlmann (1998) 68 Cal.App.4th 1126.)

For titles with intervening parties, see section 6:35.

§ 6:47 Trusts

Similar to estates (see § 6:27), trusts are not recognized as legal enti-
ties and cannot sue or be sued. Only trustees can be named as parties, thus it
is improper to name "The ABC Trust" as a party. (See Prob. Code, §§ 17200,
subd. (a), 17200.1; see also Code Civ. Proc., § 369, subd. (a)(l).) Addi-
tionally, the description "Trustee of the ABC Trust" is not properly listed as
a party name; the trustee's name is listed followed by "as Trustee, etc."
"Trustees of the California State University" is an official board name, not a
description, so it is properly used in titles (see Ed. Code, § 66600).

Trust administration cases do not use a nonadversary title, such as
"In re the Matter of the Charles G. Adams Trust," to identify the trust. In
addition, the lower court designations of "Petitioner" and "Respondent" are
changed to "Plaintiff' and "Defendant" in accordance with section 6:42.

BERNARD A. LECKIE, as Trustee, etc., Plaintiff and Appellant, v.
COUNTY OF ORANGE et aI., Defendants and Appellants.
(Leckie v. County of Orange (1998) 65 Cal.App.4th 334.)

MARTHA B. NOGGLE et aI., Plaintiffs and Respondents, v.
BANK OF AMERICA NT & SA, as Trustee, etc., Defendant and Appellant.
--------------------------------------------------------------------- ....----------
MARTHA B. NOGGLE et aI., Plaintiffs and Appellants, v.
BANK OF AMERICA NT & SA, as Trustee, etc., Defendant and Respondent.
(Noggle v. Bank of America (1999) 70 Cal.App.4th 853.)

Proceedings under the California Uniform Transfer to Minors Act
(Prob. Code, § 3900 et seq.) are titled like trust cases except that the fidu-
ciary party description is "as custodian, etc."

For representative capacity, see section 6:15.

§ 6:48 Workers' compensation proceedings

Because the Workers' Compensation Appeals Board and the same
insurance companies are involved in a great many of these cases, the name
of a respondent in addition to the board is always used in opinions review-
ing Workers' Compensation Appeals Board decisions.
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STATE FARM FIREAND CASUALTY COMPANY, Petitioner, v.
WORKERS' COMPENSATION APPEALS BOARD and PATRICK A.
LEONARD, JR., Respondents.
(State Farm Fire & Casualty Co. v. Workers' Compo Appeals Bd. (1997) 16
Cal.4th 1187.)

Use the term "et at" only if there are three or more respondents.

JENNIFER HENRY, Petitioner, v.
WORKERS' COMPENSATION APPEALS BOARD, MAMMOTH
MOUNTAIN SKI AREA et al., Respondents.
(Henry v. Workers' Compo Appeals Bd. (1998) 68 Cal.App.4th 981.)
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INDEX

"A" PAGE
Modification of opinion in advance

pamphlet, § 5:42

ABBREVIATIONS
See also index heading CITATIONS
Apostrophe with abbreviation, § 4:62
Books, §§ 3:3[Bl, 3:7[Cl, 3:8[B]

California Codes, citations, § 2:8
Case reports, §§ 1:30[B], 5:8
Case titles, generally, § 6:2
Constitutions, § 2: 1
Corporate name, case titles, § 6:9
Federal statutes, § 2:41 [C]
Law reviews, § 3:8[B]
Official Reports, editorial information, § 5:8
Regional reporters, § 1:30[B]
Subsequent history, abbreviations frequently

used for, § 1:11 [B]
Table of Abbreviations, p. xvii

ACCORD
Use of, citations, § 1:4

ACRONYMS
General discussion, § 4:64
Apostrophe with, § 4:62

ACT
Capitalization, § 4:10[B]

ACTING CHIEF JUSTICE
Capitalization of title, § 4:3 [A]
Designation on opinions, §§ 5:33, 5:37

ADDRESSES
Citation, § 5:9

ADJECTIVES
Apostrophe with possessives, § 4:60[E]
Commas with, § 4:54
Hyphens, compound adjectives, § 4:41

ADMINISTRATION OF ESTATE
Case titles, probate proceedings, § 6:39 [A]

ADMINISTRATIVE BODIES
Capitalization, § 4:4

ADMINISTRATIVE BODIES, continued
Citations

Federal agency adjudication, § 1:35
State agency adjudication, § 1:22

ADMINISTRATIVE REGULATIONS
Citations

California, § 2:16[A]
Federal, § 2:44

ADMINISTRATOR
Case titles, § 6: 15

ADMISSION TO PRACTICE LAW
Citation of rules, § 2:23

ADOPTED OPINIONS
General discussion, § 4:21 [B]

ADOPTION PROCEEDINGS
Case titles, § 6:21

ADVANCE LEGISLATIVE SERVICES
Citation, § 2: 10

ADVANCE SHEETS OR PAMPHLETS
Citation styles, §§ 1:19, 1:20,2:10
Clerical errors, correction of, § 5:44
Editorial format, § 5:3
Modification of opinion

After advance pamphlet publication,
§ 5:42

Before advance pamphlet publication,
§ 5:41

AGRICULTURAL LABOR RELATIONS
BOARD

Citation style, § 1:22 [E]

ALIAS
Case title, use in, § 6: 13

A.M.
Use of, § 4:30

AMENDMENTS
Capitalization, § 4:10[A]

Citations
California Codes, §§ 2:11,2:14
Constitutional amendments, § 2:27
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AMERICAN BAR ASSOCIATION
Citation, model codes and standards, § 2:50

AMICI CURIAE
Listing of counsel names in briefs, § 5: 19

ANGLICIZED WORDS
Italics, use with anglicized words, § 4:37

ANNOTATED CASE REPORTS
Citation, § 3:7

ANNOTATED CODES
Citation, §§ 2:9, 2:12

ANONYMOUS TITLES
Case titles, §§ 6:18, 6:21
Official Reports, editorial policies, § 5:9

ANTE
Italics, §§ 4:36[C], 4:39[B]

Use of, § 5:7

APOSTROPHES
General discussion, § 4:60 et seq.
Abbreviations, apostrophe with, § 4:62
Acronyms, apostrophe with, § 4:62
Adjectives, apostrophe with possessives,

§ 4:60[E]
Compound nouns, possessive of, § 4:60[D]
Contractions, apostrophe with, § 4:63
Established designations, apostrophe with,

§ 4:61
Gerunds, possessive nouns before, § 4:60[E]
joint and individual possession, § 4:60[C]
Letters, apostrophe with, § 4:62
Numbers, apostrophe with, § 4:62
Omission of letters or figures in contracted

expressions, use, § 4:63
Plural nouns, possessive of, § 4:60[B]
Possessives, apostrophe with, § 4:60
Pronouns, apostrophe with possessives,

§ 4:60[E]
Singular noun, possessive of, § 4:60[Aj

APPEALS
Case title. See index heading CASETITLES

APPEARANCE
Listing of counsel, what constitutes

appearance, § 5:15[A]

APPELLATE COURTS
Capitalization, § 4:1 [B], 4:2[B]

Case title, original proceedings in appellate
court, § 6:28[Aj

Citation of appellate court rules, § 2:19
Listing of counsel, § 5:18, 5:21

APPENDIX
Capitalization of word, § 4:10
Citation, § 1:9
Use, with opinions, § 5:5

ARBITRATION PROCEEDINGS
Case titles, § 6:22

ARTICLE
Capitalization, § 4: 10 [D]

ASSEMBLY
Citation of bills and resolutions, §§ 2:25,

2:26
Citation to Assembly journal, § 2:31 [A]
Members of, capitalization, § 4:6

ASSIGNED JUDGES
Designation of trial judge sitting under

assignment, § 5:30
Names on opinions, justices sitting under

assignment, § 5:37

ASSOCIATE JUSTICE
Capitalization of title, § 4:3[B]
Trial judge sitting under assignment, § 5:30

ASSOCIATIONS
Case titles, § 6: 14

ASTERISK
Use of, § 4:66

ATTACHMENT
Case titles, § 6:45

ATTORNEY GENERAL
Capitalization, § 4:3[C]
Citation of opinions, § 1:23
Listing of counsel, §§ 5:20, 5:21
Quo warranto proceedings, § 6:40

ATTORNEYS
Capitalization, § 4:3 [C]
Disciplinary proceedings, case title, § 6:25
Names, listing. See index heading OFFICIAL

REPORTS-EDITORIAL POLICIES
Nondisciplinary proceedings, case title,

§ 6:43

Rules
Rules of Professional Conduct, § 2:23
State Bar Court Rules of Practice and

Procedure, § 2:23
State Bar Standards, § 2:23

Substitution of, § 5:26

BAIL FORFEITURE PROCEEDINGS
Case titles, § 6:30
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BAJI
Citation, § 3:5

BALLOT PAMPHLETS
Citation, § 2:34

BANKRUPTCY DECISIONS
Citations, § 1:34[D]

BAR ASSOCIATION
See index heading STATEBARASSOCIATION

BIBLE
Citation, § 3:13[G]

BILLS, CITATION OF
Federal statutes, § 2:41 [A]
Pre-1973 California bills, § 2:25[C]
Senate and Assembly bills, § 2:25[A]
Subsequent legislative action on bills,

§ 2:25[B]

BLACKSTONE'S COMMENTARIES
Citation, § 3:3[C]

BLOCK QUOTES
General discussion, § 4:20

BOARD OF SUPERVISORS
Capitalization, § 4:6[C]

BOOKS
Abbreviations, §§ 3:3[B], 3:7[C], 3:8[BI
Annotated reports, abbreviations, § 3:7
Bible, § 3:13[G]
Citation, general1y, § 3:1 et seq.
Dictionaries, §§ 3:4, 4:40
Encyclopedias, § 3:3
Essays, col1ections of, § 3: 13[ C]
Ibid. subsequent references to publication,

§ 3:I[D]
Id. subsequent references to publication,

§ 3:I[D]
Judicial Council reports, § 2:22
Law reviews, § 3:8
Law Revision Commission reports, § 2:33
Manuals, § 3:14
Practice guides, § 3: I
Reference works, § 3:13[E]
Restatements, § 3:6
Short cites, subsequent references to

publication, § 3: I [D]
Supplement, citation to, § 3:I[C]
Volume, citation to, § 3:I[A]
Volume and supplement, citation to,

§ 3:I[C]
Witkin series, § 3:1

BRACKETS
See also index heading PARENTHESES
Computer-based sources, reference to URL,

§ 3:15
General use of, § 4:56, 4:59
Omissions, bracketed substitutions for,

§ 4:14
Paral1el citations, §§ 1:1 [F], 1:13, 1:14,

1:22,1:32,1:35
Quotations, bracketed substitutions for

omissions, § 4: 14

BRIEFS
Case titles, litigation designations, § 6:7
Listing of counsel on briefs, §§ 5:15, 5:19

BUT SEE
Use of, in citations, § 1:4

CALIFORNIA ADMINISTRATIVE
ADJUDICATIONS

Citations, § 1:22

CALIFORNIA ADMINISTRATIVE
REGULATIONS

Citation, § 2:16[A]

CALIFORNIA CODES
See index heading CODES, CALIFORNIA

CALIFORNIA CONTINUING EDUCATION
OF BAR

Citation of materials, § 3:2

CALIFORNIA COURT OF APPEAL
OPINIONS

Citation, § 1:14

CALIFORNIA JURY INSTRUCTIONS
Citation, § 3:5

CALIFORNIA LEGISLATIVE HISTORY
See index heading LEGISLATIVEHISTORY

ANDGOVERNMENTMATERIALS

CALIFORNIA RAILROAD COMMISSION
Decisions, citation, § 1:22[D]

CALIFORNIA REPORTS
Citation, §§ 1:13, 1:21

CALIFORNIA RULES OF COURT
See index heading RULESOF COURT

CALIFORNIA SUPREME COURT
See index heading SUPREMECOURTOF

CALIFORNIA

CALIFORNIA UNREPORTED CASES
Citation, § 1:21

CALJIC
Citation, § 3:5
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CAPITALIZATION
General discussion, § 4: 1 et seq.
Act, § 4:1O[B]
Acting Chief justice, § 4:13[A]
Administrative agencies, bodies, and

districts, § 4:4
A.m., § 4:30
Amendments, § 4:1O[AJ
Appellate courts

Federal courts, § 4:2[B]
State courts, § 4:1 [B]

Appendix, § 4:10
Article, § 4:10[D]
Associate justice, § 4:3[B]
Attorney General, § 4:3[C]
Attorneys, § 4:3 [C]
Bar associations, § 4:4[DJ
Board of supervisors, § 4:6[ C]
Chair, chairperson, §§ 4:5[B], 4:6[C]
Chapter, § 4:1O[D]
Chief Justice, § 4:3[AJ
Cities, § 4: 7 [B]
City council, § 4:6[C]
City manager, § 4:5[C]
Clause, §§ 4:8, 4:1O[AJ
Colon, capital letter following, § 4:53
Commissioner, § 4:3[B]
Congress, § 4:6[B]
Constitutions, § 4:1O[A]
Council, § 4:4[B], 4:6[CJ
Count, § 4:8
Counties, § 4:7[A]
Derivative words, § 4:8
Districts, § 4:5[C]
Division, § 4: 10 [D J
Executive officers, § 4:5
Exhibit, § 4:8
Familiar doctrines, § 4:1O[B]
Federal courts, § 4:2
Federal officers, § 4:5[B]
Geographic terms, generally, § 4:7[C]
Government programs, § 4:10[B]
Governor, § 4:5[BJ
Headings, § 4:9
House of Representatives, § 4:6 [B]
Judicial officers, § 4:3
Jurors, § 4:3[BJ

CAPIT ALIZA TION, continued
Justices and judges, § 4:3[BJ
Juvenile court, § 4:1 [C]
Labeled items, § 4:8
Legislative bodies and officers, § 4:6
Legislative committees, § 4:6[B]
Local bodies, §§ 4:4[C], 4:5[C], 4:6[C]
Mayor, § 4:5[CJ
Municipal courts, § 4:1[C]
National bodies and officers, legislative

bodies and officers, § 4:6[BJ
Numbered items, § 4:8
O'clock, § 4:30
Part, § 4:1O[D]
Party designations, § 4: 11
People, party designations, § 4:11 [A]
Plaintiff, § 4: 11 [B]
P.m., § 4:30
Popular names, § 4:10[BJ
Presiding judge, § 4:3[B]
Presiding justice, § 4:3[BJ
Proper names, § 4:8
Prosecuting attorneys, § 4:3 [C]
Public defenders, § 4:3[C]
Referees, § 4:3[B]
Respondent, § 4:11 [B]
Rules of court, § 4:10[C]
Senate, § 4:6[BJ
Small claims court, § 4: 1 [C]
State Bar Association, § 4:4[D]
State bodies, generally, § 4:7[A]
Statute offrauds, § 4: 10[B]
Statute of limitations, § 4: 10 [BJ
Statutes, § 4:1O[BJ
Subheadings, § 4:9
Substitute designations for parties, § 4:11 [B]
Supreme Court of California, § 4:1[BJ
Temporary judge, § 4:3[B]
Title, § 4:1O[DJ
Towns, § 4:7[B]
Trial courts

Federal courts, § 4:2[CJ
State courts, § 4: 1 [CJ

Uniform laws, § 4:10[BJ
Vice-president, § 4:5[BJ

CAPITAL PUNISHMENT APPEALS
Case titles, § 6:24
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CASE REPORTS
See also index heading CITATIONS
Abbreviations, §§ 1:30[B], 5:8
Annotated, § 3:7
Early state reports, § 1:31
Editorial policies in Official Reports. See

index heading OFFICIAL
REPORTS-EDITORIAL POLICIES

English case reports, § 1:36
Regional and state reports, §§ 1:28, 1:30[B]
Renumbered reports, § 1:31
Unreported California decisions, § 1:21

CASE TITLES
General discussion, § 6:1 et seq.
See also index heading CITATIONS
Abbreviations in, § 6:2
Administration of estate, probate

proceedings, § 6:39[A]
Adoption proceedings, § 6:21
Aliases, litigation designations, § 6: 13
Appeals

Adoption proceedings, § 6:21
Arbitration proceedings, § 6:22
Consolidated and coordinated cases, §

6:5
Criminal proceedings, § 6:24
Cross-complaints, grouping litigants in

cases with, § 6:6
Extraordinary writ proceedings

Appeal from original proceedings in
trial court, § 6:28[B]

Appellate court, original proceedings
in, § 6:28[A]

Family Code proceedings, § 6:29
Habeas corpus proceeding, § 6:32
Interpleader, § 6:34
Intervention, § 6:35
joined parties, appeals concerning,

§ 6:29[B]

juvenile court proceedings, direct
appeals, § 6:36[A]

Multiple parties at trial, appeals
involving, § 6:4

Original proceedings in appellate court,
§ 6:28[A]

Third party claims, §§ 6:45, 6:46
Arbitration proceedings, § 6:22
Associations, § 6: 14
Attachment, § 6:45

CASE TITLES, continued
Attorneys, disciplinary proceedings against,

§ 6:25
Bail forfeiture, § 6:30
Bank dissolution proceedings, § 6:37
Capitalization, § 4:1O[D]
Children and minors

Litigation designations, § 6:16
Protective nondisclosure of names,

§§ 5:9-5:11, 6:18
Termination of parental rights

proceedings, § 6:38
Class actions, litigation designations, § 6:8
Conservatorships

General discussion, § 6:23
Double titles, § 6:27[A]
Single titles, § 6:27[B]

Consolidated cases, § 6:5[A]
Contest of will, probate proceedings,

§ 6:39[B]
Coordinated cases, § 6:5[B]
Coram nobis proceedings, § 6:24
Corporations, litigation designations, § 6:9
Creditor's claims, third parties, § 6:45
Criminal matters, §§ 6:24, 6:33[B]
Cross-complaints, grouping litigants in

cases with, § 6:6
Direct appeals, juvenile court proceedings, §

6:36[A]
Disciplinary proceedings

Attorneys, disciplinary proceedings
against, § 6:25

judges, disciplinary proceedings against,
§ 6:26

State Bar nondisciplinary proceedings, §

6:43
Disclosure, protective nondisclosure of

names, § 6:18
Double titles. See index heading DOUBLE

TITLES
Escheat actions, § 6:33 [Aj
Estates, single and double titles, § 6:27
Family Code proceedings, § 6:29
Fictitious name, individual doing business

under, § 6:12
Forfeiture

Bail forfeiture, § 6:30
In rem proceedings, forfeiture of illegally

used property, § 6:33[B]
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CASE TITLES, continued
Format of title, § 6:3
Government bodies, § 6:11
Government officers, § 6:10
Grouping litigants in cases with

cross-complaints, § 6:6
Guardianships

General discussion, § 6:31
Double titles, § 6:27[A]
Single titles, § 6:27[B]

Habeas corpus proceedings, § 6:32
Incompetent persons, §§ 6:16, 6:17
In rem proceedings, § 6:33
Interpleader, § 6:34
Intervention, § 6:35
Joined parties, appeals concerning,

§ 6:29[B]
Judges, disciplinary proceedings against,

§ 6:26
Juvenile court proceedings, § 6:36
Lien claims, third parties, § 6:46
Litigation designations, generally, § 6: 7 et

seq.
Multiple parties at trial, appeals involving,

§ 6:4
Natural persons, § 6:13
Nonadversary proceedings, § 6:37
Officers of government, litigation

designations, § 6:10
Original proceedings in appellate court,

§ 6:28[A]
Parental rights termination proceedings,

§ 6:38
Parties

Appeals involving multiple parties at
trial, § 6:4

Substitution of parties, § 6:19
Text, use of party designation in, § 6:7

Partnerships, litigation designations, § 6: 14
People, suit in name of the state or, § 6:20
Probate proceedings, § 6:39
Protective nondisclosure for titles, litigation

designations, § 6:18
Purpose of title, § 6: 1
Quo warranto proceedings, § 6:40
Representative capacity, persons acting in,

§ 6:15
Sanction awards against nonparties, § 6:41

CASE TITLES, continued
Sex crime, protective nondisclosure of

names, § 6:18
Single titles, § 6:27[B]
Sole proprietor, § 6:12
Special proceedings, § 6:42
State, suit in name of, § 6:20
State Bar nondisciplinary proceedings,

§ 6:43
Substitution of parties, litigation

designations, § 6:19
Supersedeas writ, § 6:44
Termination of parental rights proceedings,

§ 6:38
Text, use of party designation in, § 6:7
Third parties

Creditor's claims, § 6:45
Interpleader, § 6:34
Lien claims, § 6:46

Trusts, § 6:47
Types of titles, § 6:2
Workers' compensation proceedings, § 6:48
Writs

Extraordinary writ proceedings, § 6:28
Juvenile court proceedings, § 6:36[B]
Supersedeas writ, § 6:44

CERTIFIED FOR PUBLICATION
Notation that opinion is, §§ 1:25, 5:4, 5:40,

5:45,5:47,5:51,6:3

CERTIORARI
Granted or denied by United States Supreme

Court, noting in citation, § 1:11

CERTIORARI PROCEEDINGS
Case titles, § 1:32[ C]

CF.
Use of, § 1:4

CHAIR, CHAIRPERSON
Capitalization, §§ 4:5[B], 4:6[C]

CHAPTER
Abbreviation, § 2:8
Capitalization, § 4:10[DJ

CHARITABLE ASSOCIATIONS
Dissolution, case title, § 6:37

CHARTERS
Citation, § 2: 17 [C]

CHIEF JUSTICE
Capitalization, § 4:3[A]
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CHILDREN AND MINORS
Juvenile court. See index heading JUVENILE

COURT
Protective nondisclosure of names,

§§ 5:9-5:11, 6:18

CITATIONS
Abbreviations

California Codes, § 2:8
Case reports, §§ 1:30[B], 5:8
Case titles, generally, § 6:2
Constitutions, § 2:1
Corporate name, § 6:9
Federal codes, § 2:36 et seq.
Law reviews, § 3:8[B]
Subsequent history, abbreviations

frequently used for, § 1:I1[B]
Accord, use of, § 1:4
Addresses, § 5:9
Administrative adjudications, § 1:22
Advance legislative services, California

Codes, § 2:10
Advance pamphlets, §§ 1:19, 1:20
Agricultural Labor Relations Board,

§ 1:22[E]
American Bar Association materials, § 2:50
Annotated California Codes, §§ 2:9, 2:11,

2:14
Appeals

Advance pamphlets, §§ 1:19, 1:20
Agricultural Labor Relations Board,

§ 1:22[E]
Attorney General opinions, § 1:23
California Court of Appeal opinions,

§ l:l4

California Supreme Court opinions,
§1:13

California Unreported Cases and other
early reports, § 1:21

California workers' compensation cases,
§ 1:22[B]

Docket numbers, pending appeal cases,
§l:l7[B]

Fair Employment and Housing
Commission, § 1:22[G]

Modification of opinions in advance
pamphlets, citation to, § 1:20

Official Reports, § 1:12
Parallel citations, § 1:12
Public Employment Relations Board,

§ 1:22[F]

CITATIONS, continued
Public Utilities Commission decisions,

§ 1:22[0]
Recently filed California opinions,

citation of, § 1: 18
Related subsequent history, cases

pending appeal, § 1:17
State Bar Court opinions, § 1:24
Style of citation for subsequent history,

§ 1:I1[A)
Superior court appellate division

opinions, § 1:15
Taxation decisions, § 1:2i[C]
Trial court case references, § 1:16
United States Supreme Court opinions,

§ 1:32

Appendix, citation to, § 1:9
Assembly Journal, § 2:31[A]
Attorney General opinions, § 1:23
BAJl, § 3:5
Ballot pamphlets, § 2:34
Bankruptcy decisions, § 1:34[0]
Bills

Federal statutes, § 2:41 [A]
Pre-1973 California bills, § 2:25[C]
Senate and Assembly bills, § 2:25 [A]
Subsequent legislative action on bills,

§ 2:25[B]
Blackstone's commentaries, § 3:3 [C]
California bills. See Bills, this index heading,

above
California Codes. See index heading CODES,

CALIFORNIA
California Code of Regulations, § 2:16[A]
California Court of Appeal opinions, § 1:14
California Railroad Commission, § 1:22[0]
California Statutes, headings, § 2:15[B]
California Supreme Court opinions, § 1:13
California Unreported Cases and other early

reports, § 1:21
California workers' compensation cases,

§ 1:22[B]

CALJIC, § 3:5
Case authority, generally, § 1:1 et seq.
Case names, italics with citations, § 4:39[A]
Case reports, see index heading CASE

REPORTS
C£., use of, § 1:4
Codes, California. See index heading

CODES, CALIFORNIA
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CITATIONS, continued
Compare with, use of, § 1:4
Computer-based sources of material and

information, §§ 1:3, 1:34[A], 3:15
Concurring opinion, citation to, § 1:10
Constitutions. See index heading

CONSTITUTIONS
Court rules. See index heading RULESOF

COURT
Date, order of cited authority, § 1:5[C]
Date parenthetical, § 1:1 [D]
Dictionaries, § 3:4
Different paragraphs, subsequent references,

§ 1:2[BJ
Dissenting opinion, citation to, § 1:10
Docket numbers, pending appeal cases,

§ 1:17[B]
Early California reports, § 1:21
Early state reports, § 1:31
Early u.s. reports, § 1:32[D]
Encyclopedias, § 3:3
English decisions, § 1:36
Et aI., use of, § 3: 1

Fair Employment and Housing
Commission, § 1:22[G]

Federal agency adjudications, § 1:35
Federal Claims Reporter, § 1:34[C]
Federal courts

General discussion, §§ 1:32-1 :35
Intermediate federal appellate opinions,

§ 1:33
Order of cited authority, § 1:5[D]
Trial court opinions, § 1:34

Federal Reports, § 1:33
Federal Rules Decisions, § 1:34[B]
Federal statutes, § 2:41[C]
Federal Supplement, § 1:34[A]
Footnotes. See index heading FOOTNOTES
Full case citations, § 1:1
General rules for case citations, §§ 1:1-1:11
Governor's messages and executive orders,

§ 2:31[B]

Headings, California statutes, § 2:15[BJ
History of cited case, § 1:11

Ibid., subsequent references to publication,
§ 3:1[D]

Id., subsequent references to publication,
§ 3:1[D]

Identical titles, two opinions with, § I: 1[ C]

CITATIONS, continued
Initial references, § 1:1
Intermediate federal appellate opinions,

§ 1:33
International cases, §§ 1:36, 1:37
Introductory signals, § 1:4
Italics, § 4:39
Law reviews, § 3:8
Lead opinion, citation to, § 1:10
Legislative committees, reports and

analyses, § 2:28
Legislative journals, § 2:31[A]
Level of court, order of cited authority,

§ 1:5[D]
Local charters, § 2: 17 [C]
Local rules of court, § 2:20
Magazines, § 3:11
Manuals, § 3:14
Model codes, §§ 2:49, 2:50
Nonpublished opinions, § 1:26[A]
Official Reports, § 1:12
Opinions. See index heading OPINIONS
Order of authority, §§ 1:5, 2:5[CJ
Other states, courts of, §§ 1:5[D], 1:28-1:31
Page number, § 1:1[E]
Pamphlets, § 3:13[DJ
Parallel citations, §§ 1:1 [F], 1:12, 1:32[B]
Parentheses, §§ 1:1[D], 1:6,4:57
Periodicals, §§ 3:8, 3:11
Plurality opinion, citation to, § 1:10
Public Employment Relations Board,

§ 1:22[F]
Public Utilities Commission decisions,

§ 1:22[D]
Punctuation in series of citations, § 1:7
Recent enactments, California Codes, § 2:10
Recently filed California opinions, generally,

§§ 1:3,1:18
Reenactments, California Codes, § 2:14
Regional reporters, § 1:30[B]
Registers, §§ 2:44, 2:48
Regulatory material, California Code of

Regulations, § 2:16
Related subsequent history, cases pending

appeal, § 1:17
Renumbered reports, § 1:31
Repeals, California Codes, § 2:14
Restatements, § 3:6
Rules of court. See index heading RULESOF

COURT
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CITATIONS, continued
Running heads or equivalents, § 1:l[A]
Same paragraph, subsequent references,

§ 1:2[C]
Sections, § 2:6
See

Italics with, § 4:39
Use of, § 1:4

Senate Journal, § 2:31[A]
Services, §§ 1:22, 1:34[A], 1:35, 2:16[C],

2:45,3:9
Session laws, §§ 2:11, 4:39[D]
Short cites, §§ 1:l[C], 2:5[B]

Sources not generally available, § 5:6
State Bar Court opinions, § 1:24
Subdivisions and other enumerations, § 2:7
Sub nom., § 1:11[B]

Subsequent references
General discussion, § 1:2[A]
Different paragraphs, § 1:2[B]
Same paragraph, § 1:2[C]
Supra, use of, §§ 1:2,2:5,2:9,3:1,5:7

Superior Court Appellate Division opinions,
§ 1:15

Supreme Court of California opinions,
§ 1:13

Supreme Court of United States opinions,
§ 1:32

Tax decisions
Federal, § 1:34[D]
State, § 1:22[C]

Time or date
Order of cited authority, date of,

§ 1:5[C]
Parenthetical, date, § 1: l[D]
Recently filed California opinions,

generally, §§ 1:3, 1:18
Titles, California statutes, § 2:15[A]
Topical reporters

Generally, § 3:9
California regulatory material, § 2:16[Cj
Federal trial court opinions, § 1:34[A]

Trial court case references, § 1:16
Type of authority, order of cited authority,

§ 1:5[B]

Uncodified initiative acts, California Codes,
§ 2:12

Uncodified statutes, California statutes,
§ 2:13

CITATIONS, continued
Uniform laws. See index heading UNIFORM

LAwS
Universal citations, other states, § 1:28
Unreported early California decisions, § 1:21
Volume number, citation to, §§ 1:l[E],

3: l[A], 3: 1 [C]

Workers' compensation decisions, § 1:22[B]

CITIES
Capitalization, § 4:7[B]

CITY COUNCIL
Capitalization, § 4:6[C]

CITY MANAGER
Capitalization, § 4:5[C]

CITY OFFICERS
Capitalization, § 4:5[C]

CLASS ACTIONS
Case title, designation of parties, § 6:8

CLAUSE
Abbreviation, § 2:8
Capitalization, §§ 4:8, 4:10[A]
Semicolons separating independent clauses,

§ 4:55

CLERICAL ERRORS
Correction in opinions, § 5:44

CLERK'S TRANSCRIPT
Citation, § 5:6

CLIENTS
Names of clients used in counsel listing,

§ 5:16

CLOCK TIME
Numerals with, § 4:30

CODE OF FEDERAL REGULATIONS
Citation, § 2:44

CODE OF JUDICIAL CONDUCT,
CALIFORNIA

Citation, § 2: 21

CODE OF REGULATIONS, CALIFORNIA
Citation, § 2:16

CODE, UNITED STATES
Citation, §§ 2:37, 2:47

CODES, CALIFORNIA
General discussion, §§ 2:5, 2:11
Abbreviations, § 2:8
Advance legislative services, § 2: 10
Amendments, §§ 2:11, 2:14
Annotated codes, § 2:9
California Code of Regulations, § 2: 16
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CODES, CALIFORNIA, continued
Former, use of § 2: 14
Headings, as part of, § 2:15[B]
Local codes and ordinances, § 2: 17
Official version, § 2:5 [A]
Order of authority, § 2:5 [C]
Recent enactments, § 2:10
Reenactments, § 2: 14
Repeals, § 2:14
Sections, § 2:6
Session laws, § 2:11
Short forms for code citations, § 2:5[B]
Subdivisions and other enumerations, § 2:7
Titles and popular names, § 2:15[A]
Uncodified initiative acts, § 2: 12
Uncodified statutes, § 2: 13

COLLECTIVE NOUNS
Official Reports, § 5:2[D]

COMMAS, SEMICOLONS, AND COLONS
General discussion, § 4:46 et seq.
Adjectives, commas with, § 4:54
Capital letter following colon, § 4:53
Dates, commas with, § 4:50
Editorial information, semicolons in counsel

listing, § 5:15 [E]
Independent clauses, semicolons separating,

§ 4:55
Introductory phrases, commas or colons

following, § 4:52
Names, commas with, § 4:47
Numbers and figures, commas with, § 4:51
Quotation marks, commas, semicolons and

colons with, § 4:49
Series, commas, semicolons and colons in,

§ 4:48

COMMENT IN LAW REVIEW
Citation, § 3:8[A]

COMMISSIONER
Capitalization, § 4:3 [B1
Designation of trial judge, commissioners

without stipulation, § 5:32

COMMISSION ON JUDICIAL
PERFORMANCE

California state and local court rules, § 2:21

COMMITTEES
Citation of state legislative committee

reports and analyses, § 2:28
Federal committee hearings, § 2:42[Cl
State legislative committees, capitalization,

§ 4:6[B]

COMPARE ... WITH
Use of, § 1:4

COMPOUND ADJECTIVES
Hyphens, § 4:41

COMPOUND NOUNS
Apostrophes, possessive of compound

nouns, § 4:60[DJ

COMPOUND NUMBERS
Hyphens, compound numbers and units of

measurement, § 4:42

COMPUTERS
Citations, computer-based sources of

material and information, §§ 1:3,
1:34[A], 3:15

CONCURRING AND DISSENTING
OPINIONS

Citation, § 1:10
Names of justices on opinions, §§ 5:33,

5:35,5:38

CONGRESS
Bills and resolutions, citation, § 2:41
Capitalization, § 4:6[B]
Debate, § 2:42
Reports and documents, citation, § 2:42

CONGRESSIONAL AND ADMINISTRATIVE
NEWS

Citation, § 2:47

CONJUNCTIONS
Comma, use of in series, § 4:48

CONSECUTIVE PARAGRAPHS
Quotations, noting omissions from

consecutive paragraphs, § 4:13[E] [2]

CONSERVATORS AND CONSERVATORSHIP
Case titles, §§ 6:23,6:27
Lanterman-Petris-Short conservatees, § 5:13

CONSISTENCY
Italics, consistent use of, § 4:34

CONSOLIDATED CASES
Case titles, § 6:5 [A]

CONSTITUTIONS
Abbreviations, § 2: 1
Amendments

Amended provisions, § 2:4
California legislative history, § 2:27

California Constitution, generally, § 2:3
California Constitutional Conventions,

Debates and Proceedings, § 2:4
California legislative history and

amendments §§ 2:24, 2:27
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CONSTITUTIONS, continued
Capitalization, § 4:10[A]
Citation, generally, § 2: 1
Former provisions, § 2:4
New provisions, § 2:4
Redesignated provisions, § 2:4
United States Constitution and

amendments, § 2:2

CONTEST OF WILL
Case title, probate proceedings, § 6:39[B]

CONTINUING EDUCATION OF THE BAR
Citation of materials, § 3:3

CONTRA
Use of, § 1:4

CONTRACTED WORDS OR FIGURES
Apostrophe with, § 4:63

COORDINATED CASES
Case titles, § 6:5 [B]

CORAM NOBIS PROCEEDINGS
Case titles, § 6:24

CORPORATIONS
Capitalization of names, § 4:8
Case title, litigation designations, § 6:9

CORRECTION OF OPINIONS
Clerical errors, § 5:44

COUNCIL
Capitalization, §§ 4:4[B], 4:6[C]

COUNSEL
See index heading ATTORNEYS

COUNT
Capitalization, § 4:8

COUNTIES
Capitalization, § 4:7[A]

COUNTY ORDINANCES
Citation, § 2:17[A]

COURT-APPOINTED COUNSEL
Listing of court-appointed counsel, § 5:22

CREDITOR'S CLAIMS
Case title, third parties, § 6:45

CRIMINAL CASES
Case titles, §§ 6:24, 6:33[B]
Death penalty appeals, case title, § 6:24
Listing of counsel in criminal cases, § 5:22

CROSS-COMPLAINTS
Case titles, grouping litigants in cases with

cross-complaints, § 6:6

CROSS-REFERENCES
Cross-references, italicizing, § 4:39[B]

DAGGER SYMBOL
Use of, § 4:66

DASHES
Use of, § 4:29

DATES
Citations §§ I:l[D], I:5[C]
Numbers and figures, § 4:29

DEATH OF JUSTICE
Publication of memorials, § 5:55

DEATH OF LITIGANT
Case title, substitution of party, § 6:19

DEATH PENALTY APPEALS
Case titles, § 6:24

DEBATES
California Constitutional Convention,

citation, § 2:4
United States Congress, citation, § 2:42 [D]

DECIMALS
Numbers and figures, §§ 4:28, 4:33, 4:42

DEERING'S ANNOTATED CALIFORNIA
CODES

Citation, § 2:5[A]

DEGREES
Case title, degrees not to be used in, § 6:3
Commas with names and degrees, § 4:47

DENIAL OF REHEARING
Noting subsequent history, § 1:11 [B]

DEPARTMENTS
Capitalization

Administrative departments, § 4:4
Executive departments, § 4:5

Citation, government and agency reports,
§§ 2:32, 2:45

DERIVATIVE WORDS
Capitalization, § 4:8

DIAGRAMS
Copies, legibility and clarity of, § 5:5

DICTA
Citation, § 1:4

DICTIONARIES
Citations, § 3:4
Hyphenating words, aid for, § 4:40

DIFFERENT PARAGRAPHS
Citations, subsequent references, § I:2[B]
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DIGESTS
Citation, § 2:29[BJ

DISCIPLINARY PROCEEDINGS
Attorney, case title, § 6:25
Judges, case title, § 6:26
Rules of Professional Conduct, citation

§ 2:23
Standards for attorney sanctions, § 2:23

DISJUNCTIVE PRONOUNS
Gender-neutral style, policies followed in

Official Reports, § 5:1[B]

DISQUALIFICATION OF JUSTICE
Notation of, § 5:39

DISSENTING OPINIONS
Citation, § 1:10
Names of justices on dissenting opinions,

§§ 5:33, 5:35, 5:38

DISSOLUTION OF MARRIAGE
Case title, § 6:7

DISSOLUTION OF ORGANIZATION
Case title, § 6:37

DISTRICT ATTORNEYS
Capitalization, § 4:3 [C]
Names listed on opinion, §§ 5:19, 5:20

DISTRICTS
Capitalization, § 4:5[C]

DIVISION
Capitalization, § 4:10[D]

DOCKET NUMBERS
Citations, pending appeal cases, § 1:17[B]

DOCTRINES
Capitalization of familiar doctrines,

§ 4:1O[B]

DOUBLE TITLE STYLES
Conservatorship proceedings, § 6:23
Family Code proceedings, § 6:29
Guardianship proceedings, § 6:31
Nonadversary proceedings, § 6:37
Probate proceedings, § 6:39

EARLY STATE REPORTS
Citation, § 1:31

EARLY UNITED STATES REPORTS
Citations, § 1:32[D]

EDITORIAL POLICIES
See index heading OFFICIAL

REPORTS-EDITORIAL POLICIES

EMPHASIS
Italics, § 4:38
Quotations, § 4:24

ENCYCLOPEDIAS
Citation, § 3:3

ENDNOTE
Numbering and style, § 4:66

END OF QUOTED SENTENCE
Noting omissions, § 4:13 [C]

ENGLISH CASE REPORTS
Citation, § 1:36

ENTIRE PARAGRAPHS
Quotations, noting omission of entire

paragraphs, § 4:13[E][3]

"ER" AND "OR"
Endings, § 4:65[B]

ERRORS
Official Reports, correction of clerical

errors, § 5 :44

ESCHEAT ACTIONS
Case titles, § 6:33 [AJ

ESSAYS
Citation, § 3:13[C]

ESTABLISHED DESIGNATIONS
Apostrophe with, § 4:61

ESTATES
Case titles, § 6:27

ET AL.

Use of, §§ 3:1, 6:4, 6:5, 6:6, 6:8, 6:14, 6:15,
6:24,6:48

ETHNIC DESIGNATIONS
Official Reports, editorial policies, § 5:l[A]

ETSEQ.
Citation, use with, § 2:8

EXECUTIVE OFFICERS
Capitalization of titles, § 4:5

EXECUTIVE ORDERS
Citation, §§ 2:31 [B], 2:48

EXHIBIT
Capitalization, § 4:8

EXPLANATORY INSERTIONS
Quotations, § 4:16

EX REL.

Use of, §§ U[B], 6:20

EXTRAORDINARY WRITS
Case titles, § 6:28
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FAIR EMPLOYMENT AND HOUSING
COMMISSION

Citation, § 1:22[Gl

FAMILIAR DOCTRINES
Capitalization, § 4:10[B]

FAMILY CODE PROCEEDINGS
Case titles, § 6:29

FEDERAL CASE REPORTS
Citation, §§ 1:32-1:35

FEDERAL CLAIMS REPORTER
Citations, § 1:34[C]

FEDERAL CODES
Citation, §§ 2:37-2:40

FEDERAL CONSTITUTION
Citation, § 2:2

FEDERAL COURT RULES
Citation, § 2:46

FEDERAL COURTS
Capitalization, § 4:2
Citation, §§ 1:32-1:35
Rules of court, § 2:46

FEDERAL OFFICERS
Capitalization, § 4:5[B]

FEDERAL REGISTER
Citation, §§ 2:44, 2:48

FEDERAL REGULATIONS, CODE OF
Citation, § 2:44

FEDERAL REPORTER
Citation, § 1:33[A]

FEDERAL RULES DECISIONS
Citation, § 1:34[B]

FEDERAL RULES OF PROCEDURE
Citation, § 2:46

FEDERAL STATUTES
Citation, § 2:37

FEDERAL SUPPLEMENT
Citation, § 1:34[A]

FICTITIOUS NAME
Alias, use in case title, § 6: 13

Individual doing business under fictitious
name, case title, § 6: 12

FIGURES
See index heading NUMBERS

FILMS
Citation, § 3:13[H]

FLOOR PROCEEDINGS
Citation, congressional floor proceedings,

§ 2:42[D]

FOOTNOTES
Asterisk, use of, § 4:66
Citations, § 1:8
Dagger symbol, use of, § 4:66
Noting assignment of judges, §§ 5:30, 5:37
Numbering, § 4:66
Omission of footnotes in quoted material,

§ 4:13[G]
Partially published opinions, §§ 5:47,5:48;

5:47,5:51
Quoted material, footnotes in, § 4:25
Reporter's notes, § 1:27
Retention of footnote numbering, § 5:48
Style, § 4:66

FOREIGN CASES
Citation, §§ 1:36, 1:37

FOREIGN WORDS AND PHRASES
Italics, § 4:36

FORFEITURES
Bail forfeiture proceedings, title style, § 6:30
Illegally used property, title style for,

§ 6:33[B]

FORMAT
See index heading OFFICIAL

REPORTS--EDITORIALPOLICIES

FORMER
Use of, § 2:14

FRACTIONS
Numbers and figures, § 4:32

FRAGMENTS
Quotations, § 4:12

GALLEYS
See index heading OPINION GALLEYS

GENDER
Editorial information, gender-neutral style,

§ 5:l[B]

GEOGRAPHIC TERMS
Capitalization, § 4: 7 [C]

GERUNDS
Apostrophes, possessive nouns before

gerunds, § 4:60[E]

GOVERNMENT AGENCIES
Capitalization, § 4:4
Citation of reports, §§ 2:32, 2:45
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GOVERNMENTAL BODIES
Case titles, § 6:11

GOVERNMENTAL OFFICERS
Capitalization, §§ 4:5, 4:6
Case titles, generally, § 6:10
Change of officers during litigation, § 6: 19
Quo warranto proceedings, § 6:40

GOVERNMENT PROGRAMS
Capitalization, § 4:10[B]

GOVERNOR
Capitalization, § 4:5[B]
Citation of Governor's messages and

executive orders, § 2:3l[B]

GUARDIANSHIP PROCEEDINGS
Case titles, §§ 6:27, 6:31

HABEAS CORPUS PROCEEDINGS
Case titles, § 6:32

HEADINGS
Capitalization, § 4:9
Citation of statutory headings, § 2: 15 [B]
Opinion headings, style, § 5:49

HEARINGS
Citation, §§ 2:25[B], 2:28, 2:42[C], 3:14

HISTORY OF CASE
Citation, § 1:11

HOUSE OF REPRESENTATIVES
Capitalization, § 4:6[B]

HYPHENS
General discussion, § 4:40 et seq.
Common uses, generally, § 4:43
Compound adjectives, § 4:41
Compound numbers and units of

measurement, § 4:42
Division of words, rules governing, § 4:45
Limitations on use, § 44:4
Lists of hyphenated or nonhyphenated

terms, §§ 4:43 [B], 4:44[B]

Measurement, units of, § 4:42
Nonhyphenated terms, list of, § 4:44[B]
Numbers, compound numbers and units of

measurement, § 4:42
Word division, § 4:45

IBID.
Citation, subsequent references to

publication, § 3: 1 [D]

ID.
Citation, subsequent references to

publication, § 3:1[D]

IDEM
Italics, § 4:36[C]

IDENTICAL TITLES
Citations, two opinions with identical titles,

§ l:l[C]

ILLEGALLY USED PROPERTY
Forfeiture, case title, § 6:33[B]

INCOMPETENT PERSONS
Case titles, §§ 6: 16, 6: 17

INDEPENDENT CLAUSES
Semicolons separating independent clauses,

§ 4:55

INDEXES
Memorial for justices, § 5:55

INFRA
Italics, § 4:36[ C]
Use of, § 5:7

INITIAL REFERENCES
Citations, § 1: 1

INITIATIVE ACTS
Citation, §§ 2:12, 2:34

IN PROPRIA PERSONA
Listing of counsel names on opinions,

§ 5:23

IN REM PROCEEDINGS
Case titles, § 6:33

INSTRUCTIONS TO JURY
Citation, § 3:5

INTERNAL REVENUE CODE
Citation, § 2:40

INTERNATIONAL AGREEMENTS
Citation, § 2:43

INTERNATIONAL CASES
Citations, §§ 1:36, 1:37

INTERNET
California legislative history and

governmental materials, Internet
sources, §§ 2:5, 2:36

California opinions, Internet sources § 1:18
California regulatory material, § 2: 16
recently filed opinions, Internet sources,

§§ 1:3, 1:18
rules of Court, Internet sources,

§§ 2:18-2:20,2:22

INTERPLEADER
Case title, § 6:34
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INTERVENTION
Case title, § 6:35
Listing of counsel names on opinions,

§ 5:27

INTERVIEWS
Citation, § 3:13[F]

INTRODUCTORY PHRASES
Commas or colons following introductory

phrases, § 4:52

INTRODUCTORY SIGNALS
Citations, § 1:4

ITALICS
General discussion, § 4:34 et seq.
Anglicized words, use with, § 4:37
Case names, italics with citations, § 4:39[A]
Citations, italics with

Case names, § 4:39[A]
Citation cross-reference, § 4:39[B]
Opinion titles, italics for, § 1:1 [B]
Statutes, subdivisions of, § 4:39[D]
Subsequent history references, § 4:39 [C]

Consistent use of, § 4:34
Emphasis, italics for, § 4:38
Foreign words and phrases, §§ 4:36[B],

4:36[C]
Indication of, § 4:35
Latin words and phrases, §§ 4:36[B],

4:36[C]
List of words not to be italicized, § 4:36 [B]
List of words to be italicized, § 4:36 [C]
Marking manuscript, § 4:35
Modem usage, § 4:36[A]
Quotations, § 4:27
Subsequent history references, § 4:39[ C]

JOINED PARTIES
Case title, appeals concerning joined parties,

§ 6:29[B]

JOINT AND INDIVIDUAL POSSESSION
Apostrophes, § 4:60[Cj

JOURNALS
Law reveiws, § 3:8
legislative citations, § 2:3l[A]

jR.

Punctuation, § 4:47

JUDGES
Assignedjudges, §§ 5:30, 5:37
Capitalization of names, § 4:3[Bj

JUDGES, continued
Disciplinary proceedings against judges,

case title, § 6:26
Names in Official Reports. See index

heading OFFICIALREPORT5--
EDITORIALPOLICIES

Temporary judge, sitting by designation,
§ 5:31

JUDICIAL ADMINISTRATION STANDARDS
Citation, § 2:21

JUDICIAL CONDUCT, CODE OF
Citation, § 2:21

JUDICIAL COUNCIL
Documents, citation, § 2:22

JUDICIAL OFFICERS
Capitalization, § 4:3

JURY AND JURY TRIAL
Capitalization ofterms, § 4:3[B]
Citation, instructions to jury, § 3:5
Protective nondisclosure of identity of

jurors, § 5:12

JURY INSTRUCTIONS
Citation, § 3:5

JUSTICES
See index heading JUDGES

JUVENILE COURT
Capitalization, § 4: l[ C]
Case titles, § 6:36
Protective nondisclosure of identity, § 5: 10

LABELED ITEMS
Capitalization, § 4:8

LANTERMAN-PETRIS-SHORT
CONSERVATEES

Protective nondisclosure of identity, § 5:13

LATIN WORDS AND PHRASES
Italics, §§ 4:36[B], 4:36[C]

LAW CORPORATIONS
Listing counsel names on opinions,

§ 5:15[B]

LAW FIRMS
Listing of counsel names on opinions,

§ 5:15[B]

LAW REVIEWS
Abbreviations, § 3:8[B]
Citation, § 3:8

LAW REVISION COMMISSION
Annotated codes, § 2:9
Citation of documents, § 2:33
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LEAD AND PLURALITY OPINIONS
Citation, § 1:10

LEGAL CITATION MANUALS
Citation, § 3:10

LEGAL ENCYCLOPEDIAS
Citation, § 3:3

LEGAL SERVICES ORGANIZATIONS
Listing of counsel names on opinions,

§ 5:15[BJ

LEGISLATIVE BODIES
Capitalization, § 4:6

LEGISLATIVE COMMITTEES
Citation, § 2:28 et. seq.
Capitalization, § 4:6[BJ
Reports and analyses, citation, § 2:28

LEGISLATIVE COUNSEL
Opinions, reports, and digests, § 2:29

LEGISLATIVE HISTORY AND MATERIALS
Amendments to Constitution, § 2:27
Assembly Journal, § 2:31[A]
Ballot pamphlets, § 2:34
Citation, generally, § 2:24 et seq.
Committee reports and analyses, § 2:28
Committees, capitalization, § 4:6[BJ
Department and agency reports, § 2:32
Executive orders, § 2:31 [B]
Final histories, § 2:25[B]
Governor's messages to legislature,

§ 2:31[B]
Internet sources of legislative history

information, § 2:36
Law Revision Commission reports,

recommendations, and comments,
§ 2:33

Legislative Counsel
Digests, § 2:29 [B]
Opinions, § 2:29[A]

Letters and memoranda, § 2:35
Resolutions, § 2:26
Senate and Assembly actions, §§ 2:25 [AJ,

2:26
Senate Journal, § 2:31[A]

LETTERS
Apostrophe with, § 4:62
California legislative history and

governmental materials, § 2:35
Hyphen with, § 4:43 [A]

LEVEL OF COURT
Citations, order of cited authority, § 1:5[DJ

LIENS
Case title, third party lien claims, § 6:46

LINE SPACING
Quotations, § 4:20

LISTS OR LISTINGS
Counsel. See index heading OFFICIAL

REPORTS-EDITORIAL POLICIES
Hyphenated or nonhyphenated terms, lists

of, §§ 4:43[B], 4:44[BJ

Italics, foreign words and phrases,
§§ 4:36[B], 4:36[C]

LOCAL ADMINISTRATIVE BODIES
Capitalization, §§ 4:4[C], 4:5[Cl, 4:6[C]

LOCAL CHARTERS
Citation, § 2:17

LOCAL COURT RULES
See index heading RULESOF COURT

LOCAL GOVERNMENTAL BODIES
Capitalization, § 4:7

LOCAL LEGISLATIVE BODIES
Capitalization, § 4:6[CJ

LOCAL OFFICERS
Capitalization of titles, § 4:5[ C]

LOCAL ORDINANCES, CODES, AND
CHARTERS

Citation, § 2: 17

MAGAZINES
Citation, § 3:11

MANUALS
Citation, generally, § 3: 14
Legal citation, § 3: 10

MARGINS
Quotations, § 4:20

MAYOR
Capitalization, § 4:5[C]

M.D.
Punctuation, § 4:47

MEASUREMENT
Hyphens, units of measurement, § 4:42
Numbers and figures, § 4:28

MEMORIAL FOR JUSTICES
Publication of, § 5:55

MIDDLE OF QUOTED SENTENCE
Noting omissions in, § 4:13[B]

MINORITY OPINIONS
Partial publication, § 5:50
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MINORS
See index heading CHILDRENANDMINORS

MISSPELLED WORDS
Quotations, error in quoted source,

§ 4:15[B]

MISTAKE OR ERROR
Official Reports, correction of clerical

errors, § 5:44

MODEL CODES
Citation, §§ 2:49, 2:50

MODERN ENGLISH
Preferred over Latin phrases, § 4:36[A]

MODIFICATION OF OPINIONS
"A" page, modification after advance

pamphlet publication, § 5:42
Advance pamphlet publication, §§ 5:41,

5:42
Correction of clerical errors, § 5:44
Formal order required, § 5:40
Mistakes or errors, correction of clerical

errors, § 5:44
Notation of, § 5:43
Sample modification order, § 5:40[Bj
Time limitations, formal order required,

§ 5:40[Aj

MONEY
Numbers, § 4:33

MONTH, DAY, AND YEAR
Commas between, use of, § 4:29

MULTIPARAGRAPH QUOTES
General discussion, §§ 4:20, 4:21 [A]

MULTIPLE ERRORS
Quotations, multiple errors in quoted

source, § 4:15[E]

MULTIPLE PARTIES
Case title, appeals involving multiple parties

at trial, § 6:4
Listing of counsel for multiple parties with

separate representation, § 5:15[D]

MUNICIPAL COURTS
Capitalization, § 4:I[C]

NAMES OR NAMING
Attorneys, listing of names of. See index

heading OFFICIALREPORTS-
EDITORIALPOLICIES

Case titles. See index heading CASETITLES
Commas with names, § 4:47
Fictitious names, §§ 6: 12, 6: 13

Geographic terms, capitalization, § 4:7[Cj

NAMES OR NAMING, continued
Italics with citations, names of cases,

§ 4:39[A]
Judges and justices. See index heading

OFFICIALREPORTS-EDITORIAL
POLICIES

Parentheses, designation of opinion author,
§ 4:58

NATIONAL BODIES AND OFFICERS
Capitalization, § 4:6[B]

NATURAL PERSON
Case titles, § 6: 13

NEEDLESS WORDS
Omission of needless words, editorial

policies, § 5:2 [Aj

NEWSPAPERS
Citation, § 3:12

NONADVERSARY PROCEEDINGS
Case title, § 6:37

NONATTORNEYS
Official Reports, listing of counsel, § 5:24

NONDISCLOSURE
Protective nondisclosure of names in

opinions, §§ 5:9-5:13, 6:18

NONHYPHENATED TERMS
List of, § 4:44 IBj

NON PUBLISHED OPINIONS
Citation styles for exceptions, § 1:26IA]

NOTE IN LAW REVIEW
Citation, § 3:8

NUMBERS
General discussion, § 4:28 et seq.
Apostrophe, with contracted numbers,

§ 4:62
Capitalization of numbered items, § 4:8
Commas used with, § 4:51
Footnotes, numbering and style, § 4:66
Fractions, § 4:32
Hyphens, compound numbers and units of

measurement, § 4:42
Measurement, § 4:28
Money, § 4:33
Month, day, and year, § 4:29
Official Reports, retaining numbering and

lettering for topic headings, § 5:49
Ordinals, § 4:32
Percentages, use of figures to express, § 4:32
Sequence, numbers indicating, § 4:31
Time, §§ 4:29, 4:30
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O'CLOCK
Capitalization, § 4:30

OFFICE OF ADMINISTRATIVE LAW
California regulations, citation, § 2:16[A)
Regulatory Notice Register, citation,

§ 2:16[B)

OFFICERS
Case title, officers of government, § 6: 10

OFFICIAL REPORTS-EDITORIAL POLICIES
"A" page modification after advance

pamphlet publications, § 5:42
Abbreviated reference, § 5:8
Active voice, use of, § 5:2[B)
Advance pamphlet publication, modification

of opinions, §§ 5:41,5:42
Amicus curiae briefs, listing of counsel,

§ 5:19
Ante, use of, § 5:7
Appeals, sequence of counsel names, § 5: 17
Appearance of counsel, what constitutes,

§ 5:15[A]
Appendix material, § 5:5
Assignment

Justices sitting under assignment, names
on opinions, § 5:37

Trial judges sitting under assignment,
designation of, § 5:30

Briefs, listing of counsel on amicus curiae
briefs, § 5:19

California Rules of Court, Rule 976(e),
publication procedures for Official
Reports, § 5:52

Change of public attorney during pendency
of appellate court proceedings, § 5:21

Citation style, generally, § 1:12
Citation to sources not generally available,

§ 5:6
Clerical errors, correction of, § 5:44
Clerk's transcripts, § 5:6
Clients' names used in counsel listing,

§ 5:16
Collecting information, listing of counsel,

§ 5:14
Collective nouns, § 5:2[D)
Commissioners without stipulation,

designation of trial judge, § 5:32
Concurring opinion, names of justices on,

§ 5:35

OFFICIAL REPORTS-EDITORIAL
POLICIES, continued

Conservatorship, Lanterman-Petris-Short
conservatees, § 5: 13

Correction of clerical errors, modification of
opinions, § 5:44

Counties with unified courts, designation of
trial judges in, § 5:29

Court-appointed counsel, listing of, § 5:22
Criminal cases, listing of counsel, § 5:22
Designation of trial judge, exceptions,

§ 5:28
Diagrams, inclusion, § 5:S
Disqualification, names of justices on

opinions, § 5:39
Dissenting opinion, names of justices on

opinions, § 5:35
Enhancement of opinions for Official

Reports, § 5:3
Ethnic designations, § 5:1[A]
Footnote numbering, retention of, § 5:48
Format, § 5:3
Gender-neutral style, § 5:l[B)
Headings, retaining numbering and lettering

for topic headings, § 5:49
Infra, use of, § 5:7
In propria persona party, listing of counsel,

§ 5:23
Internal opinion references, § 5:7
Interpretation of opinion, retaining enough

material for, § 5:45
Intervention, listing of counsel on, § 5:27
Jurors, protective nondisclosure of identity,

§ 5:12
Juvenile court law, protective nondisclosure

of identity, § 5: 10
Lanterman- Petris-Short conservatees,

protective nondisclosure of identity,
§ 5:13

Law corporations, listing of counsel names,
§ 5:15[B)

Law firms, listing of counsel names,
§ 5:15[B]

Legal services organizations, listing of
counsel names, § 5:15[B]

Letters, retaining numbering and lettering
for topic headings, § 5:49
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OFFICIAL REPORTS-EDITORIAL
POLICIES, continued

Listing of counsel
Amicus curiae briefs, § 5:19
Appeals, sequence of names, § 5: 17
Appearances, what constitutes,

§ 5:15[AJ
Appellate court, §§ 5: 18; 5:21
Briefs, amicus curiae briefs, § 5:19
Change of public attorney during

pendency of appellate court
proceedings, § 5:21

Clients' names used in counsel listing,
§ 5:16

Court-appointed counsel, § 5:22
Criminal cases, § 5:22
Information and sources, § 5:14
In propria persona party, § 5:23
Intervention, counsel on, § 5:27
Law corporations, names of, § 5:15[BJ
Law firms, names of, § 5:15[BJ
Legal services organizations, names of,

§ 5:15[B]
Multiple parties with separate

representation, § 5:15[DJ
Nonattorneys, § 5:24
Official titles of public attorneys, § 5:20
Opinion covering two cases, § 5:25
Original proceedings commenced in

appellate court, sequence of names,
§ 5:18

Party in propria persona, § 5:23
Public attorneys, §§ 5:20, 5:21
Self-representation, § 5:23
Semicolons in counsel listing, § 5: 15 [E]
Separate representation, multiple parties

with, § 5:15[0]
Sequence of names, §§ 5:17, 5:18
Substitution of attorneys, § 5:26

Lower court information, § 5:4
Majority opinion, names of justices on

opinions, § 5:34
Major segments of opinion, omissions in,

§ 5:46
Memorials, publication procedures, § 5:55
Minority opinions, partial publication,

§ 5:50
Mistake or error, correction of clerical

errors, § 5:44

OFFICIAL REPORTS-EDITORIAL
POLICIES, continued

Modification of opinions
"A" page, modification after advance

pamphlet publication, § 5:42
Advance pamphlet publication, §§ 5:41,

5:42
Correction of clerical errors, § 5:44
Formal order required, § 5:40
Mistakes or errors, correction of clerical

errors, § 5:44
Notation of, § 5:43
Sample modification order, § 5:40[B]
Time limitations, formal order required,

§ 5:40[A)
Multiple parties with separate

representation, listing of counsel,
§ 5:15[0]

Names of justices on opinions
General guidelines, § 5:33
Assignment, justices sitting under,

§ 5:37
Concurring opinion, § 5:35
Disqualification, § 5:39
Dissenting opinion, § 5:35
Majority opinion, § 5:34
Nonparticipation, § 5:39
Official Reports, generally, § 5:33
Order of opinions, § 5:36
Single opinion, § 5:34
Supreme Court order of names,

§ 5:38
Norninalizations, use of verbs instead of,

§ 5:2[C]
Nonattorneys, listing of counsel, § 5:24
Nonparticipation, names of justices on

opinions, § 5:39
Notation of modification of opinions,

§ 5:43
Numbers, retaining numbering and lettering

for topic headings, § 5:49
Official titles of public attorneys, listing of

counsel, § 5:20
Omission of needless words, § 5:2[A)
Order or sequence, justice'S names on

opinions, § 5:36
Original proceedings commenced in

appellate court, sequence of names,
§ 5:18
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OFFICIAL REPORTS-EDITORIAL
POLICIES, continued

Partial publication
General guidelines, § 5:45
Footnote numbering, retention of,

§ 5:48
Headings, retaining numbering and

lettering for topic headings, § 5:49
Interpretation of opinion, retaining

enough material for, § 5:45
Minority opinions, § 5:50
Omissions

Major segments of opinion, § 5:46
Parts of opinion, § 5:47
Unstructured segments of opinion,

§ 5:47
Supreme Court order for, § 5:51

Party in propria persona, listing of counsel,
§ 5:23

Pending actions, change of public attorney
during pendency of appellate court
proceedings, § 5:21

Photocopies, use of, § 5:5
Photographs, use of, § 5:5
Policy regarding nondisclosure of identity

victim or minor, §§ 5:9, 5:11
Post, use of for Official Reports, § 5:7
Proofreading, § 5:53
Protective nondisclosure of identity in

opinions, §§ 5:9-5:13, 6:18
Public attorneys, official title, § 5:20
Racial designations, § 5:1[A]
Referees or references

Short-form reference, § 5:8
Stipulation, referees with, § 5:31
Stipulation, referees without, § 5:32

Reporter's transcripts, § 5:6

Return of corrected proofs of opinions,
§ 5:53

Sample modification order, § 5:40[B]
Self-representation, listing of counsel, § 5:23
Semicolons in counsel listing, § 5:15[E]

Separate representation, multiple parties
with, § 5:15[D]

Short-form reference, § 5:8
Single opinion, names of justices on, § 5:34
Sources of information, listing of counsel,

§ 5:14

OFFICIAL REPORTS-EDITORIAL
POLICIES,continued

Stipulation
Referees without stipulation, § 5:32
Temporary trial judges sitting by, § 5:31

Stipulations, §§ 5:31, 5:32
Substitution of attorneys, § 5:26
Superior Court Appellate Division opinions,

§ 5:54
Supra, use of, § 5:7
Supreme Court order

Names of justices on opinions, § 5:38
Partial publication, § 5:51

Temporary judges sitting by stipulation,
designation oftrial judge, § 5:31

The "A" page, modification after advance
pamphlet publication, § 5:42

Time limitations, formal order required,
§ 5:40[A]

Topic headings, retaining numbering and
lettering for, § 5:49

Transcripts, § 5:6
Trial judge, designation of, §§ 5:28-5:32
Unified courts, designation of trial judges in

counties with, § 5:29
Unstructured segments of opinion, partial

publication, § 5:47
Verbs, use of instead of nominalizations,

§ 5:2[CI
Victim or minor, policy regarding

nondisclosure of, §§ 5:9-5:11
Witnesses, protective nondisclosure of

identity, § 5: 12

OMISSIONS
Official Reports, § 5:2 [A]

Quotations. See index heading QUOTATIONS

OP. CIT.
Italics, § 4:36[B]

OPINION GALLEYS
Memorials, § 5:55

Official Reports, publication procedures,
§ 5:53

OPINIONS
By "The Court," § 5:34
Citation. See index heading CITATIONS
Clerical errors in, correction, § 5:44
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OPINIONS, continued
Concurring and dissenting

Citation, § 1:10
Names of justices on opinions, §§ 5:33,

5:35,5:38
Designation of author, § 4:58
Division of words, § 4:45
Headings, style, § 5:49
Italics for opinion titles, § 1:1 [B]
Majority opinion, order or sequence, § 5:36
Minority opinion, partial publication, § 5:50
Modification. See index heading OFFICIAL

REPORTS-EDITORIAL POLICIES
Official Reports. See index heading

OFFICIALREPORTS-EDITORIAL
POLICIES

Partial publication, §§ 5:45-5:50
Plurality or lead, § 1:10
Prior and subsequent history, § 1:11
Superseded opinions, §§ 1:25, 1:27
Unpublished opinions, § 1:25
Unreported early opinions, citation, § 1:21

ORDER OR SEQUENCE
Citations, order of authority, §§ 1:5, 2:5[C]
Numbers indicating sequence, § 4:31
Official Reports, justice's names on

opinions, § 5:36
Original proceedings commenced in

appellate court, sequence of names in,
§ 5:18

Renumbered state reports, other states,
§ 1:31

ORDERS, EXECUTIVE
Citation, §§ 2:31[B], 2:48

ORDINALS
Numbers and figures, § 4:32

ORDINANCES
Citation, § 2:17[A]

"OR" ENDINGS
Spelling, § 4:65[B]

ORIGINAL PROCEEDINGS
Extraordinary writ proceedings, case titles,

§ 6:28[A]
Sequence of names in original proceedings

commenced in appellate court, § 5:18

OTHER STATES, CITATIONS
Abbreviations, § 1:30
Early state reports, § 1:31

OTHER STATES, CITATIONS, continued
Official reporters and regional reporters,

§ 1:28
Order of cited authority, out-of-state courts,

§ 1:5[D]
Regional reporters, abbreviations, § 1:30 [BI
Renumbered state reports, § 1:31
Reprinted state reports, § 1:31
Styles of citation, § 1:29
Universal citations, § 1:28

PAGE NUMBER
Citations, § 1:1[E]

PAMPHLETS
Ballot pamphlets, citation, § 2:34
Citation, § 3:13[D]

PARALLEL CITATIONS
General discussion, §§ 1:I[F], 1:12, 1:32[B]

PARENTAL RIGHTS TERMINATION
PROCEEDINGS

Case title, § 6:38

PARENTHESES
See also index heading BRACKETS
Citations, §§ 1:1[D], 1:6,4:57
Court parenthetical, § 1:1[D]
Description of case, parenthetical, § 1:6
Designation of opinion author, § 4:58
Summaries, bracketed, § 4:59

PARTIAL PUBLICATION OF OPINIONS
See index heading OFFICIALREPORTS-

EDITORIALPOLICIES

PARTIES
Alias, use of, § 6: 13
Capitalization, § 4: 11
Case title. See index heading CASETITLES
In propria persona, § 5:23
Joined parties, appeals concerning,

§ 6:29[B]
Multiple parties, §§ 5: 15 [D], 6:4
Protective nondisclosure of names in

opinions or case titles, §§ 5:9-5:13, 6:18

PARTNERSHIPS
Case title, litigation designations, § 6:14

PART
Capitalization, § 4: 10 [D]

PENDING ACTIONS
Appeals, citation, § 1:17
Change of public attorney during pendency

of appellate court proceedings, § 5:21
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PEOPLE
Capitalization, § 4:11 [A]
Case title, § 6:20

PERCENT
Numbers and figures, § 4:32

PERCENTAGES
Numbers and figures, § 4:32

PER CURIAM
Italics, § 4:36[ C]

PERIODICALS
Citation, §§ 3:8, 3:11

PERIODS
Acronyms, nonuse of periods in, § 4:64
Quotations, § 4:23
Statutory citations, § 2:6

PHOTOCOPIES
Reproduction of, legibility, § 5:5

PHOTOGRAPHS
Clarity and legibility of, § 5:5

PLACE NAMES
Cities and towns, § 4:7[BJ
Geographic terms, § 4:7[C]
States and counties, § 4:7[A]

PLAINTIFF
Capitalization, § 4: 11 [B]

PLURALITY OPINION
Citation, § 1:10

PLURALS
Apostrophes, use of, §§ 4:60[B], 4:62
Capitalization, § 4:8
Collective nouns, § 5:2[D]
Quotations, adjustment of verb tense, § 4: 18

P.M.
Use of, § 4:30

POCKET PARTS
Citation, §§ 3:1[B], 3:5

POEMS
Citation, § 3:13[H]

POPULAR NAMES OF ACTS
Capitalization, § 4: 10 [B]
Citation, § 2:39

POSSESSIVE
Apostrophe used to form, § 4:60

PRACTICE GUIDES
Citation, § 3: 1

PRE-1973 CALIFORNIA LEGISLATION
Citation, § 2:25[Cj

PRESIDENT
Capitalization, § 4:5 [B]
Citation of proclamations and executive

orders, §§ 2:31 [B], 2:48

PRESIDING JUDGE OR JUSTICE
Capitalization, § 4:3 [B]
Designation on opinion, §§ 5:34, 5:37

PRIOR AND SUBSEQUENT HISTORY
Citation, § I: 11

PROBATE PROCEEDINGS
Case titles, § 6:39

PROFESSIONAL JOURNALS
Citation, § 6:8

PRONOUNS
Apostrophe with possessives, § 4:60[E]
Gender-neutral style, § 5:1

PROOFREADING
Opinions, editorial policies, § 5:53

PROPER NAMES
Alias, use of, § 6: 13
Capitalization, § 4:8

PROPRIA PERSONA
Listing names of persons appearing in,

§ 5:23

PROSECUTING ATTORNEYS
Capitalization, § 4:3[C]

PROTECTIVE NONDISCLOSURE
Adult plantiffs, § 5: 11
Deceased crime victims, § 5:9
jurors and witnesses, § 5:12
Lanterman-Petris-Short conservatees, § 5:13
Minors, §§ 5:9, 5:10
Names in opinions or case titles,

§§ 5:9-5:13, 6:18

PUBLICATION
See also index heading OFFICIALREpORTS-

EDITORIALPOLICIES
Rules, generally, § 1:25 et seq.

PUBLIC ATTORNEYS
Name listed on opinion, style of, §§ 5:20,

5:21

PUBLIC DEFENDERS
Capitalization, § 4:3[C]

PUBLIC EMPLOYMENT RELATIONS BOARD
Basic citation styles, § 1:22[F]

PUBLIC LAWS
Citation, § 2:38
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PUBLIC UTILITIES COMMISSION
DECISIONS

Citation, § I:22[D]

PUNCTUATION
See also index headings for specific types of

punctuation
Citations, punctuation in series of, § 1:7
Emphasis, quotation marks for, § 4:24
Quotation marks with other punctuation,

§ 4:23

QUERIES
Official Reports, publication procedures,

§ 5:53

QUOTATION MARKS
See also index heading, QUOTATIONS
As emphasis, § 4:24
With other punctuation, §§ 4:23, 4:49
With quotations, § 4:12 et seq.

QUOTATIONS
General discussion, § 4: 12 et seq.
Added material

Footnotes, §§ 4:25[BI, 4:25[C]
Italics and underscoring, § 4:27[B]

Adjusting quoted sentence for author's
sentence, § 4: 18

Adopted opinions, § 4:21[B]
Beginning of quoted sentence, noting

omissions, § 4:13[A]
Block quotes, § 4:20
Bracketed substitutions for omissions,

§ 4:14
Completing citations within quoted

material, § 4: 17
Consecutive paragraphs, noting omissions

from, § 4:13[E] [2]
Ellipsis, use of to indicate omissions, § 4: 13
End of quoted sentence, noting omissions,

§ 4:13[C]
Entire paragraphs, noting omission of,

§ 4:13[E] [3]

Error in quoted source
Exact quotation, § 4:I5[A]
Misspelled words, § 4:I5[B]
Multiple errors, § 4:I5[E]
Obvious or not obvious error,

§§ 4:I5[CI, 4:I5[D]

Exact correspondence with original, § 4: 12
Explanatory insertions into quoted material,

§ 4:16

QUOTATIONS, continued
Footnotes

Added footnotes, §§ 4:25[BI, 4:25[CI
Noting omission of, § 4:13[G]
Original, footnotes in original included,

§ 4:25[A]
Fragments, § 4: 12
Intervening material, noting omission of

significant portions of, § 4: 13 [E]
Italics and underscoring in quoted material,

§ 4:27
Line spacing, § 4:20
Margins, § 4:20
Middle of quoted sentence, noting

omissions, § 4:13[B]
Misspelled words, error in quoted source,

§ 4:I5[B]
Multiparagraph quotes, §§ 4:20, 4:21 [A]
Omissions

Beginning of quoted sentence, § 4:13[A]
Bracketed substitutions, § 4: 14
Citations, omission of, § 4:13[F]
Complete sentence, omission following,

§ 4:13[D]
Consecutive paragraphs, omissions

from, § 4:13[E] [2]
Ellipsis, use to show omission, § 4: 13
End of quoted sentence, § 4: 13 [C]
Entire paragraphs, omission of,

§ 4:13[E] [31
Error of omission in quoted source,

§ 4:I5[F]
Footnotes, omission of, § 4:13[G]
Intervening material, omission of

significant portions of, § 4: 13 [E]
Middle of quoted sentence, § 4:13[B]
Single paragraph, omission from,

§ 4:13[E] [I]
Original material

Emphasis, italics and underscoring in
quoted material, § 4:27[A]

Footnotes in quoted material, § 4:25[A]
Formatting not followed, § 4:19

Punctuation, quotation marks with other
punctuation, §§ 4:23, 4:49

Quotations within quoted material, § 4:22
Single paragraph, noting omission from,

§ 4:13[E] [I]
Strike-out type in quoted material, § 4:26
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QUO WARRANTO PROCEEDINGS
Case titles, § 6:40

RACIAL DESIGNATION
Official Reports, editorial policies, § 5:l[A]

RAILROAD COMMISSION, CALIFORNIA
Citation of decisions, § 1:22[D]

REAL PARTIES IN INTEREST
Case titles, litigation designation, § 6: 13

RECENT DECISIONS
Citation, §§ 1:3,1:18, 1:32, 1:33

RECENT ENACTMENTS
Citation, California statutes, § 2: 10

REENACTMENTS
Citations, California Codes, § 2:14

REFEREES
Capitalization, § 4:3[B]
Stipulation, referees sitting by, § 5:31
Trial judge, designation of, § 5:32

REFERENCE BOOKS
Citation, § 3:13[E]

REGIONAL REPORTS
Citation, § 1:30[B]

REGULATIONS
See index heading CALIFORNIA

ADMINISTRATIVEREGULATIONS,
CITATIONS,RULESANDREGULATIONS

REGULATORY NOTICE REGISTER
Citations, § 2: 16

REHEARING
Noting subsequent history of case, § 1:11

RELATED SUBSEQUENT HISTORY
Citations, cases pending appeal, § 1:17

RENUMBERED STATE REPORTS
Citation, § 1:31

REPEALS
Citations, California Codes, § 2: 14

REPORTER'S NOTES
Use of, § 1:27

REPORTER'S TRANSCRIPT
Citation, § 5:6

REPORTS
See also index heading CASEREPORTS
California legislative history and

governmental materials, § 2:29[A]
Congressional reports, citation, § 2:42[A]
Judicial Council reports and comments,

§ 2:22

REPORTS, continued
Official Reports. See index heading

OFFICIALREPORTS--EDITORIAL
POLICIES

Other states. See index heading OTHER
STATES

REPRESENTATIVE CAPACITY
Case title, persons acting in representative

capacity, § 6: 15

REPRINTING
Other states, reprinted state reports, § 1:31

RESOLUTIONS
California Senate and Assembly resolutions,

citation, § 2:26
Congressional resolutions, citation,

§ 2:41[B]

RESPONDENT
Capitalization, § 4: 11 [B]

RESTATEMENTS
Citation, § 3:6

RULES AND REGULATIONS
California Code of Regulations, § 2:16
Capitalization, § 4:IO[C]
Code of ludicial Conduct, § 2:21
Commission on Judicial Performance,

§ 2:21
Court rules. See index heading RULESOF

COURT
Judicial Administration Standards, § 2:21
Local ordinances, § 2: 17
Rules of Professional Conduct, § 2:23
State Bar rules, § 2:23

RULES OF COURT
General discussion, § 2: 18 et seq.
Appellate court rules, policies, and

practices, § 2: 19
Capitalization, § 4: 10 [C]
Citation, § 2: 18
Judicial Conduct Code, § 2:21
Judicial Council reports and comments,

§ 2:22
Local court rules, § 2: 19
Publication procedures for Official Reports,

Rule 976(e), § 5:52
Trial court rules, § 2:20

RUNNING HEADS
Citation, as title, § 1:1 [A]
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SAME PARAGRAPH
Citations, subsequent references, § 1:2[C]

SANCTIONS
Case title, sanction awards against

nonparties, § 6:41

SECTIONS
Abbreviation, § 2:8
Capitalization, § 4:10[D]
Citations, § 2:6

SECTION SYMBOL
Use of, §§ 2:6, 3:6

SEE
Use in citation, § 1:4

SELF-REPRESENTATION
Listing of counsel names, § 5:23

SEMICOLONS
See index heading COMMAS,SEMICOLONS,

ANDCOLONS

SENATE
Capitalization, § 4:6[B]
Citation to Senate journals, § 2:42

SEQUENCE
See index heading ORDERORSEQUENCE

SERIES
Commas, semicolons, and colons in series,

§ 4:48

SESSION lAWS
Citations, federal, § 4:39[D]
Citations, state, § 2: 11
Italics, § 4:39 [D]

SEX CRIMES
Protective nondisclosure of names, case

titles, § 6:18
Protective nondisclosure policy, § 5:9

SHAKESPEARE
Citation, § 3:13[G]

SHORT CITES
Citation, generally, § 1:l[C]
Subsequent references to publication,

§ 3:1[D]

SHORT-FORM REFERENCE
Official Reports, § 5:8

SHORT FORMS
Citations, § 2:5[B]

SIC
Error symbol, § 4:15

SINGLE PARAGRAPH
Quotations, noting omission from single

paragraph, § 4:13[E][I]

SINGLE TITLES
Case titles, § 6:27[B]

SINGULAR NOUN
Apostrophes, possessive of singular noun,

§ 4:60[A]

SMAll CLAIMS COURT
Capitalization, § 4:1[C]

SOLE PROPRIETOR
Case title, litigation designations, § 6:12

SONGS
Citation, § 3:13[H]

SPECIAL PROCEEDINGS
Case title, § 6:42

SPEECHES
Citation, § 3:14

SPELLING
General discussion, § 4:65

SR.
Punctuation, § 4:47

STANDARDS OF JUDICIAL
ADMINISTRATION

Citation, § 2:21

STATE ABBREVIATIONS
General discussion, § 1:30[A]

STATE BAR
Attorney nondisciplinary proceedings, case

title, § 6:43
Capitalization, § 4:4[D]
Citations

Journals, § 3:8
Rules and standards, § 2:23
State Bar Court, opinions, § 1:24

STATE BOARD OR DEPARTMENT
Administrative adjudications, § 1:22
Capitalization, § 4:4[B]
Regulatory material, § 2:16

STATE BODIES
Capitalization, § 4:7[ C]

STATE OFFICERS
Capitalization, § 4:5

STATES
Abbreviations, § 1:30
Case title, suit in name of state, § 6:20
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STATUTE OF FRAUDS
Capitalization, § 4:1O[B]

STATUTE OF LIMITATIONS
Capitalization, § 4: 10 [B]

STATUTES
Capitalization, § 4: 10 [B]
Citation. See index heading CODES,

CALIFORNIA
Italics, § 4:39[0]
Popular names, § 2:15

STIPULATION
Designation of trial judge, editorial policies

of Official Reports, §§ 5:31, 5:32

STRIKE-0UT TYPE
Quotations, strike-out type in, § 4:26

STUDIES
Citation, § 3: 14

SUBDIVISIONS AND OTHER
ENUMERATIONS

Citations, § 2:7

SUBHEADINGS
Capitalization, § 4:9

SUB NOM.
Italicizing, § 4:39 [0]

SUBSEQUENT HISTORY
Citations, § l:ll, 1:17
Italics, § 4:39 [C]
Table in Official Reports, §§ 1:19, 1:20,

1:25,5:42

SUBSEQUENT REFERENCES
Citations, § 3:1 [0]

SUBSTITUTES OR SUBSTITUTION
Capitalization, substitute designations for

parties, § 4:ll[B]
Case title, substitution of parties, § 6: 19
Listing of counsel, substitution of attorneys,

§ 5:26

SUMMARIES
Parentheses, § 4:59

SUPERIOR COURT
Citation of opinions, § 1: I 5
Publication procedures for opinions, § 5:54

SUPERSEDEAS WRIT
Case title, § 6:44

SUPPLEMENTS
Citation to supplement, §§ 3:1[B], 3:1[C],

3:7[B]

SUPRA
Use of, §§ 1:2,2:5,3:1,5:7

SUPREME COURT OF CALIFORNIA
Assigned justice, names on opinions, § 5:37
Capitalization, generally, § 4:1[B]
Citation of opinions, § 1:13
Official Reports. See index heading

OFFICIALREPORTS-EDITORIAL
POLICIES

Publication of Supreme Court's grant of
review, citation styles for exceptions,
§ 1:26[B]

SUPREME COURT OF UNITED STATES
Capitalization, § 4:2
Citations, § 1:32

TAX DECISIONS
Citation, federal, § 1:34[0]
Citation, state, §§ I:22[C], 2:16[C]

TELEVISION SHOWS
Citation, § 3:13[H]

TEMPORARY JUDGE
Capitalization, § 4:3[B]
Designation as trial judge, § 5:31

TERMINATION OF PARENTAL RIGHTS
PROCEEDINGS

Case title, § 6:38

TEXT
Case title, use of party designation in text,

§ 6:7

TEXTBOOKS
Citation, § 3: I

THE "A" PAGE
Modification of opinion after advance

pamphlet publication, § 5:42

THIRD PARTIES
Case title. See index heading CASETITLES

TIME OR DATE
See also index heading DATES
Capitalization, § 4:30
Citations. See index heading CITATIONS
Commas with dates, § 4:50
Modification of opinions, § 5:40[A]
Numbers, §§ 4:29,4:30

TITLES
See also index heading CASETITLES
Citations, California statutes, § 2:15[A]
Official titles of public attorneys, § 5:20
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TOPICAL SERVICES
California administrative agencies,

§ 2:16[C]
Citation, generally, § 3:9
Federal agencies, § 2:45
Federal trial court opinions, § 1:34[A]

TOPIC HEADINGS
Official Reports, retaining numbering and

lettering for topic headings, § 5:49

TOWNS
Capitalization, § 4:7[BJ

TRADEMARKS
General discussion, § 4:67

TRANSCRIPTS
Official Reports, citing to clerk's transcripts,

§ 5:6

TREATIES
Citation, § 2:43

TREATISES
See index heading BOOKS

TRIAL COURTS
Capitalization, §§ 4:l[C], 4:2[C]

Citation, § 2:20

TRUSTS AND TRUSTEES
Case title, § 6:47

UNCODIFIED CALIFORNIA STATUTES
Citation, § 2: 13

UNDERSCORING
General discussion, § 4:27

UNIFORM LAWS
Capitalization, § 4: 10 [B]
Citation, § 2:49

UNITED STATES
Generally, see index headings beginning

FEDERAL

UNITED STATES CODE CONGRESSIONAL
AND ADMINISTRATIVE NEWS

Citation, § 2:47

UNITED STATES SUPREME COURT
See index heading SUPREMECOURTOF

UNITED STATES

UNSTRUCTURED SEGMENTS OF OPINION
Partial publication, § 5:47

VERBS
Use of verbs instead of nominalizations in

Official Reports, § 5:2[ C]

VICE-PRESIDENT
Capitalization, § 4:5[B]

VICTIM OF CRIME
Protective nondisclosure of name, § 5:9

VOLUME AND VOLUME NUMBER
Citation, §§ 1:1 [E], 3:1 [A], 3:1 [C]

WEST'S ANNOTATED CALIFORNIA CODES
Citation, § 2:5 [A]

WILLS
Case title, contest of will, .§ 6:39 [B1

WITKIN SERIES
Citation, § 3: 1

WITNESSES
Protective nondisclosure of identity of

witnesses in opinions, § 5:12

WORD DIVISION
Hyphens, § 4:45

WORKERS' COMPENSATION DECISIONS
Case titles, § 6:48
Citation, § 1:22[B]

WRITS
Case title. See index heading CASETITLES
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ABOUT THIS MANUAL 

The New Jersey Manual on Style sets standards for the 

formatting and presentation of judicial opinions.  It is divided 

into four sections:  (1) opinion form, (2) the system of citations, 

(3) style, and (4) a summary of the exceptions from the Bluebook 

rules.  Bluebook rules will be denoted as “BBR” and New Jersey 

Court Rules will be denoted as “Rule” or “R.” 
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 3 

 
I.  OPINION FORM 

 The caption and attorney appearance sections in Supreme Court 

opinions should follow the “Supreme Court of New Jersey Guidelines 

for Writing Captions,” and the Appellate Division opinions should 

follow the “Appellate Division Guidelines for Captions and 

Attorney Appearance Sections in Memos and Opinions” (collectively, 

Captions Guidelines).  

 An opinion should first state the title (giving the names of 

the parties and their trial and any appellate court designations) 

and, in appellate opinions, the dates the matter was argued (or 

submitted) and decided.  In trial court opinions, only the date 

the case was decided is necessary.   

Next, in appellate decisions, the opinion should list the 

court or agency from which the appeal was taken and a citation to 

the opinion below if reported.  Next appears the listing of the 

attorneys who participated, which follows the Captions Guidelines.  

Where one attorney argued the cause, but other attorneys were of 

record, of counsel, on the brief, etc., the listing of the latter 

should appear in parentheses.  All titles, such as Messrs., Mr. 

and Ms., should be eliminated from the designation of the parties’ 

legal representatives.  

Thus, in appellate opinions in argued cases, the appearances 

should follow this style:  John R. Brown argued the cause for 
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respondent (Brown & Jones, attorneys; James Roche, of counsel; 

John R. Brown and Thomas Smith, on the brief).  Where an appellate 

case was not argued, the format would be:  Brown & Jones, attorneys 

for respondent (Joseph Brown, on the brief).  However, in trial 

court opinions, the proper style of appearances is:  John R. Brown 

for plaintiff (Brown & Jones, attorneys). 

 At the beginning of the trial court opinion or in a signed 

Appellate Division opinion, insert the last name of the judge who 

authored the opinion, followed by the abbreviation J.A.D., J.S.C., 

etc. (see Rule 1:37-3 for abbreviations).  If a judge is 

temporarily assigned to the court, the abbreviation of his or her 

permanent office should be followed by:  (temporarily assigned).  

A retired judge, recalled and assigned pursuant to N.J.S.A. 43:6A-

13, should use his or her permanent title at the time of retirement 

followed by:  (retired and temporarily assigned on recall). 

 The prefatory language, “The opinion of the court was 

delivered by,” should be used in signed Appellate Division 

opinions, but not in trial court opinions.  In Supreme Court 

opinions, the appropriate language is “JUSTICE SMITH delivered the 

opinion of the Court.”  In all unsigned opinions, the language 

should be “PER CURIAM.” 
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II.  SYSTEM OF CITATIONS 

 In preparing opinions, judges should generally follow the 

system of citations contained in the current edition of The 

Bluebook:  A Uniform System of Citation, published by the Harvard 

Law Review Association (Bluebook).  However, that system is subject 

to the limited exceptions set forth in this manual.  This section 

provides an easy reference to the most frequently used forms of 

citation in the Bluebook and identifies the limited exceptions to 

Bluebook rules that should be used in opinions of the New Jersey 

courts.  The authorized exceptions from the Bluebook system of 

citation are listed on pages 29 and 30 of this manual. 

 A.  Introductory Signals & the Structure of Citations 

 A signal introducing a citation shows the degree of support 

the citation gives to the proposition stated.  BBR 1.2 describes 

the appropriate form of introductory signals and when each signal 

should be used.  BBR 1.3 details the order of signals, and BBR 1.4 

describes the order in which authorities should be presented within 

each signal.  Additional information about an authority may be 

given parenthetically.  BBR 1.5. 

 B.  Case Names 

 Case names in both textual sentences and citation clauses and 

sentences should conform to BBR 10.2.1.  In citation clauses and 

sentences, case names should be further abbreviated as required by 

BBR 10.2.2.  The case name should be as it appears at the beginning 
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of the opinion in the official reporter, as modified by the 

provisions of BBR 10.2.1.  For example, the only names required in 

case citations are the surname or corporate name of the first-

listed party on each side.  Omit words indicating multiple parties, 

such as “et al.”  In long case names, omit words not necessary for 

identification.  Abbreviate “in the matter of,” “petition of,” and 

similar expressions to “In re.”  BBR 10.2.1(b). 

 Do not rely on the running heads or citations prepared by 

legal publishers for proper abbreviations because they often fail 

to follow the Bluebook’s requirements. 

 C.  Reporters 

 A reported decision of a New Jersey court should be cited 

solely to one of the New Jersey reporters.  The following examples 

correctly cite New Jersey cases:  

          1 N.J. 102 (1948). 
1 N.J. Super. 102 (App. Div. 1948). 
1 N.J. Super. 322 (Ch. Div. 1948). 
1 N.J. Super. 600 (Law Div. 1948). 
3 N.J. Super. 450 (Cty. Ct. 1949). 
9 N.J. Tax 259 (Tax 1987). 
182 N.J. Super. 179, 3 N.J. Tax 482 (Tax 1981). 
130 N.J. Eq. 102 (Ch. 1940). 
130 N.J. Eq. 214 (E. & A. 1941). 
130 N.J. Eq. 380 (Prerog. Ct. 1941). 
130 N.J.L. 242 (Sup. Ct. 1943). 
130 N.J.L. 511 (E. & A. 1943). 
10 N.J. Misc. 885 (Dist. Ct. 1932). 
10 N.J. Misc. 942 (Dep’t Labor 1932). 
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 In addition, “C.P.” should be used for the former Common Pleas 

Court; “Cir. Ct.” for the former Circuit Court; “Cty. Dist. Ct.” 

for the former County District Court; and “J. & D.R. Ct.” for the 

former Juvenile and Domestic Relations Court. 

 A citation to a decision of the Supreme Court of the United 

States should be made only to the official U.S. Reports if the 

decision has been paginated there -- without parallel cites:   

Miranda v. Arizona, 384 U.S. 436 (1966).     

If the case has not yet been paginated within the United States 

Reports but has been paginated in the Supreme Court Reporter, 

provide a U.S. cite with underscoring to denote unavailable page 

numbers and also the S. Ct. cite:   

Lewis v. Clarke, 581 U.S. ___, 197 S. Ct. 631, 641 (2017).   

For “Id.” cites, it is necessary to give only the S. Ct. page. 

If neither the U.S. Reports nor the Supreme Court Reporter 

has been paginated, cite to the U.S. Reports and to the slip 

opinion, available -- with the reporter number -- on the Supreme 

Court’s website (https://www.supremecourt.gov/opinions/ 

opinions.aspx): 

Cooper v. Harris, 581 U.S. ___ (2017) (slip op. at 4). 

 Except as noted above, the reporter, court, and date of 

decision should be cited in conformity with BBR 10.3, 10.4, and 

10.5 and table T1 of the Bluebook.   
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If a state court decision is published in a regional reporter, 

such as Atlantic or Pacific, the citation should be solely to that 

reporter.  If a state court decision is not published in a regional 

reporter, it should generally be cited to the other sources listed 

in table T1 of the Bluebook.  However, if a published opinion of 

a state court is not available in a regional reporter or a state 

reporter, cite to Lexis if available there.  If the opinion is not 

available in any of those sources, use public domain citations.  

Otherwise, do not use public domain format citations.  

 The reporter citations generally should be followed by 

parentheses with the jurisdiction, the abbreviated name of the 

court, and the year of decision.  The name of a state should be 

omitted if it appears in the reporter title.  If a decision is by 

the state’s highest court, only the abbreviated state name and the 

year of the decision should be provided.  BBR 10.4(b).  The 

following examples correctly cite the decisions of federal and 

other state courts:  

751 F.2d 90 (2d Cir. 1984). 

275 F. 348 (2d Cir. 1921). 

43 F. Supp. 99 (W.D. Pa. 1940). 

220 S.E.2d 130 (Ga. 1975). 

571 A.2d 157 (Conn. App. Ct. 1990). 

351 So. 2d 21 (Fla. 1977). 

279 Cal. Rptr. 625 (Ct. App. 1991). 

561 N.Y.S.2d 562 (App. Div. 1990). 
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 A citation to a decision of a state administrative agency 

reported in the New Jersey Administrative Reports, which contains 

state-agency decisions issued through 1990, should be cited: 

  12 N.J.A.R. 129 (Div. on Civil Rights 1986).  
 
The parentheses following the volume and page of the administrative 

reports should set forth the name of the agency issuing the 

decision and the date of the final agency decision.  There is no 

need to give the date of the Administrative Law Judge’s initial 

decision, unless the final agency decision appears in a different 

place from the initial decision of the Administrative Law Judge.  

In that event, both decisions should be cited with each citation 

bearing the date of that decision, subject to BBR 10.5(c). 

 The New Jersey Administrative Reports Second is a set of 

loose-leaf binders with separate pagination for each state agency.  

It contains state-agency decisions issued from 1991 through June 

1997.  It should be cited: 

91 N.J.A.R.2d 10 (Div. on Civil Rights).   
 

 The number preceding N.J.A.R.2d refers to the year the final 

agency decision was rendered.  The number following N.J.A.R.2d is 

the cited page of the reports of the particular agency indicated 

in the parentheses. 

 The New Jersey Administrative Reports ceased publication 

after June 1997.  Agency decisions after that date should be cited 

to Lexis if they are published there, in the following format: 



 10 

Bacon v. Dep’t of Educ., 2002 N.J. AGEN LEXIS 616 
(Sept. 23, 2008). 
 

If the decision is not available on Lexis, cite to the Rutgers Law 

School website, http://njlaw.rutgers.edu/collections/oal/, if 

there, using the following format: 

Dep’t of Envtl. Prot. v. Naylor, EFG 277-99, 
initial decision, (June 22, 1999), 
http://njlaw.rutgers.edu/collections/oal/html/
initial/efg277-99_1.html. 
 

 If the decision is not published on either Lexis or the 

Rutgers website, indicate the name of the case, agency, and docket 

number (if there is one), whether the case is a final or initial 

decision, and the date: 

Doe v. Dep’t of Envtl. Prot., DEP 1000-02, 
initial decision, (Jan. 1, 2002). 

 
 Note, however, that unpublished administrative opinions, like 

unpublished judicial opinions, may be cited only in the limited 

circumstances set forth in Rule 1:36-3. 

 A citation to an opinion of the Public Employment Relations 

Commission should be cited: 

In re Borough of Montvale, P.E.R.C. No. 81-
52, 6 N.J.P.E.R. ¶ 11259, 1980 N.J. PERC 
LEXIS 186 at 22 (1980).   

 
 
D.  To-Be-Published & Unpublished Opinions; Multiple Opinions  

 Opinions of New Jersey courts that have been approved for 

publication but do not yet appear in the advance sheets should be 

cited:   
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State v. Smith, ___ N.J. ___, ___ (2017) (slip op. at 7).   

 When one of the express purposes detailed in Rule 1:36-3 is 

present and an unpublished opinion may therefore be cited, the 

appropriate form of citation for a New Jersey opinion would be:  

State v. Wilson, No. A-4605-91 (App. Div. July 2, 
2014) (slip op. at 7). 

 
And, also limited to the uses set forth in Rule 1:36-3, unpublished 

out-of-state cases should be cited: 

Gibbs v. Frank, No. 02-3924, 2004 U.S. App. 
LEXIS 21357, at *18 (3d Cir. Oct. 14, 2004).  
 
Commonwealth v. Litt, No. 1059-EDA-14, 2015 Pa. Super. 
Unpub. LEXIS 1297, at *8 (Pa. Super. Ct. May 8, 2015). 

 
 If a decision has dissenting or concurring opinions, “supra” 

and “infra” should not be used in one opinion to refer to another. 

Instead, “ante” should be used to refer to any opinion that 

precedes the author’s, and “post” to any that follows it.  If the 

decision is going to be published, a “slip op.” designation should 

also be used. 

 Thus, a majority opinion should refer to a concurring or 

dissenting opinion as “Post at ___ (slip op. at 2).”  A dissenting 

opinion should refer to the majority or concurring opinion as “Ante 

at ___ (slip op. at 3).”  A concurring opinion would cite the 

majority as “Ante at ___ (slip op. at 3)” and a dissent as “Post 

at ___ (slip op. at 2).”  For multiple dissents or concurrences, 

the appropriate citation is determined by the sequence in which 
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the opinions occur, with “ante” for those that appear before the 

author’s and “post” for those that appear after. 

 When there have been multiple successive opinions with one 

name, give the cases numbered short forms as follows: 

Abbott v. Burke (Abbott XXI), 206 N.J. 332, 362 (2011). 

 E.  Prior & Subsequent History 

 Refer to BBR 10.6.3 & 1.5(b) for the order in which 

parentheticals should appear.  Whenever a decision that was decided 

en banc is cited in full, include an “(en banc)” parenthetical.  

For all cases cited in full, give the entire subsequent history of 

the case, including dispositions in the United States Supreme 

Court.  As BBR 10.7 provides, include discretionary dispositions 

in higher courts (such as certiorari denied in the United States 

Supreme Court) only if the case cited is less than two years old 

or the denial of review is particularly relevant, and omit the 

history on remand or any denial of a rehearing unless relevant to 

the point for which the case is cited.   

 Give prior history only if significant to the point for which 

the case is cited or if the disposition cited does not intelligibly 

describe the issues in the case, as in a Supreme Court disposition 

without full opinion.  BBR 10.7.  The prior or subsequent history 

of a case is appended to the primary citation and is introduced 

and explained by underscored words, which are generally set off by 

commas, between the citations.  For example:    
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State v. Blome, 459 N.J. Super. 227 (App. 
Div.), certif. denied, 228 N.J. 458 (2016). 

 
State v. Maure, 240 N.J. Super. 269 (App. 
Div. 1990), aff’d o.b., 123 N.J. 457 (1991). 

 
 However, phrases that are followed by a case citation as their 

direct object are not followed by a comma: 

Nesmith v. Walsh Trucking Co., 123 N.J. 547 
(1991), rev’g on dissent 247 N.J. Super. 
360, 371-73 (App. Div. 1989). 

 
 The following is a partial list of abbreviations for 

explanations of prior or subsequent case history:  “aff’d,” for 

“affirmed”; “aff’g” for “affirming”; “aff’d o.b.,” for “affirmed 

on opinion below”; “rev’d,” for “reversed”; “rev’d on dissent,” 

for “reversed on the basis of dissent”; “rev’g” for “reversing”; 

“certif. denied,”  for “certification denied”; and “cert. denied,” 

for “certiorari denied.”  See T8 for a full list. 

 When citing a case with several different decisions in the 

same year, include the year only with the last cited decision in 

that year, unless the exact date of decision is required for either 

decision under BBR 10.5(d): 

  United States v. Eller, 114 F. Supp. 2d 284  
(M.D.N.C.), rev’d, 208 F.3d 716 (4th Cir. 2016),  
cert. denied, 582 U.S. ___, 347 S. Ct. 934 (2017). 
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 F.  Constitutions, Statutes, Rules, Commentary, & Regulations 

 See infra Part III.B. for rules on capitalizing titles and 

sections of constitutions in textual sentences. 

In citations, the present New Jersey Constitution should be 

identified as N.J. Const. art. IV, § 7, ¶ 2.  There should be a 

space between the symbol and the numeral.  BBR 6.2(c).  Citations 

to the pre-1947 Constitutions should indicate the year of adoption:  

N.J. Const. of 1844 art. IV, § 1, ¶ 3.   

 The United States Constitution should be cited as U.S. Const. 

art. I, § 9, cl. 2, and amendments should be cited as U.S. Const. 

amend. XIV, § 2. 

 New Jersey statutes should be cited as N.J.S.A. (not R.S. or 

N.J.S.), followed by the applicable sections but no section symbol; 

dates should be included only when particularly relevant, as when 

a statute has been amended after the relevant time period:  

N.J.S.A. 2C:43-6(c) (2013).  Pamphlet laws should be cited as  

L. 1961, c. 5, § 1.  New Jersey Senate and Assembly bills should 

be cited as S. 1284 (2014) and A. 421 (2014).  When citing both 

the Senate and the Assembly bills for a single law, use a slash:  

S. 946/A. 1910 (2014). 

 When citing legislative history, refer to BBR 13.  If the 

document you want to cite is not covered by those examples, give 

the title of the document and sufficient information to identify 
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the legislation to which the document refers.  That will usually 

require showing the number of the bill.  For example: 

Sponsor’s Statement to S. 1234 15-16 (L. 
1999, c. 345). 

 
S. Cty. & Mun. Gov’t Comm. Statement to S. 
1234 4 (Mar. 1, 1981). 

 
Mun. Gov’t Comm. Statement to S. 763 50 
(May 3, 1980). 

 
Governor’s Veto Statement to S. 763 (June 
22, 1980). 

 
Cty. & Mun. Gov’t Study Comm’n, Forms of 
Municipal Government in New Jersey 25 
(Jan. 15, 2009). 

 
Pub. Hearing Before S. Law & Pub. Safety 
Comm., S. Con. Res. 123 2 (2004). 

 
The citation may vary with the information available and may 

include the page number and, if the document has no date, the year 

that the bill was enacted or the date of the bill itself.  The 

pamphlet law cites should be provided in parentheses when context 

warrants their inclusion.   

 Federal statutes should be cited as 5 U.S.C. § 352. 

 Citations to federal, New Jersey, or other state statutes 

that do not appear in U.S.C. or N.J.S.A. should be in the form set 

forth in BBR 12 and in table T1 of the Bluebook. 

 When citing to an entire act, the proper form is N.J.S.A. 

17:10-1 to -26, not N.J.S.A. 17:10-1 et seq.  BBR 3.3(b). 
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 When citing to a subsection of a statute, the subsection must 

be in parentheses.  BBR 3.3(a).  When citing to multiple 

subsections, do not use dashes:  N.J.S.A. 2A:162-20(a) to (b).  

 Court Rules effective on or after September 8, 1969, should 

be cited as R.; those effective between September 1953 and 

September 7, 1969, should be cited as R.R.  A comment in the 

annotated Rules should be cited as Pressler & Verniero, Current 

N.J. Court Rules, cmt. 2 on R. 2:3-2 (2016).  A later cite to a 

comment should be:  Pressler & Verniero, cmt. 2 on R. 2:3-2.  

Appendices to the New Jersey Court Rules are now only at 

www.gannlaw.com.  They should be cited as:  Child Support 

Guidelines, Pressler & Verniero, Current N.J. Court Rules, 

Appendix IX-A to R. 5:6A, www.gannlaw.com (2017).  A citation to 

other guidelines in the rule book that are not in the appendix 

should be cited as:  Guidelines for Operation of Pretrial 

Intervention in New Jersey, Pressler & Verniero, Current N.J. Court 

Rules, Guideline 1, following R. 3:28 at 1190 (2016). 

 Current rules of evidence should be cited as N.J.R.E. 

803(a)(1).  The 1967 rules should be cited as Evid. R. 63(1)(a).  

A comment in the annotated Rules of Evidence should be cited as 

Biunno, Weissbard & Zegas, Current N.J. Rules of Evidence, cmt. 1 

on N.J.R.E. 803(a)(1) (2015). 
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 A comment in the annotated Code of Criminal Justice should be 

cited as Cannel, N.J. Criminal Code Annotated, cmt. 11 on N.J.S.A. 

2C:11-3 (2015-2016). 

 Cite the New Jersey Administrative Code as N.J.A.C. 12:18-

2.27 and the New Jersey Register as 46 N.J.R. 77(a) (Jan. 6, 2014).   

 Cite a regulation in the Code of Federal Regulations as FTC 

Credit Practices Rule, 16 C.F.R. § 444 (1999). 

 G.  Citations of Treatises, Law Reviews, & Other Materials 

 When citing treatises, books, and other nonperiodic 

materials, you must include:  volume, if more than one (BBR 3.1); 

author or editor (BBR 15.1 and 15.2); title (BBR 15.3); page, 

section, or paragraph, if only part of a volume is cited (BBR 3.1, 

3.2, 3.3); edition, if more than one has appeared; publisher, if 

not the original one; and date (BBR 15.4).  For example:  

6 James W. Moore et al., Moore’s Federal 
Practice, § 56.10 (3d ed. 1999). 
 

Generally, the author’s full name as it appears on the 

publication should be given the first time a work is cited, 

including any designation such as “Jr.” or “III.”  Degrees and 

professional titles should not be noted.  BBR 15.1.  Do not 

abbreviate middle names to middle initials unless the author does 

so.  If a work has more than two authors, use the first author’s 

name followed by “et al.”  BBR 15.1(b).  For example: 

Laurence H. Tribe, American Constitutional 
Law § 15-4 at 1314 (2d ed. 1987). 
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Reynolds Robertson & Francis R. Kirkham, 
Jurisdiction of the Supreme Court of the 
United States § 445 (Richard F. Wolfson & 
Phillip B. Kurland eds., 2d ed. 1951). 

 
6 James W. Moore et al., Moore’s Federal 
Practice ¶ 56.07 (2d ed. 1988). 
 

However, New Jersey permits, when citing standard treatises that 

are commonly referred to in a shortened form, the first name and 

initials of the author to be omitted and the title of the book 

abbreviated.  For example: 

5 Williston on Contracts § 661 (Jaeger ed. 
1961). 
 
6 Wigmore on Evidence § 1819 (Chadbourn rev. 
1976). 
 
McCormick on Evidence (Cleary ed., 3d ed. 
1984). 
 
Pressler & Verniero, Current N.J. Court 
Rules, cmt. 2 on R. 2:3-2 (2017). 

 
 Cite law review articles by author, title of work, volume 

number, periodical name, first page of the work and page or pages 

on which specific material appears, and date enclosed in 

parentheses at the end of the citation.  BBR 16.1.  The author’s 

full name should be supplied in the same form as in a citation to 

a book or treatise.  For example: 

Randall L. Kennedy, Racial Critiques of 
Legal Academia, 102 Harv. L. Rev. 1745 
(1989). 
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Signed and titled student notes and comments should be cited in 

the same manner as any other signed article in a law review, except 

that the designation of the piece should appear before the title 

of the work to indicate it is student-written.  BBR 16.1.  For 

example: 

Dawn M. Johnsen, Note, The Creation of Fetal 
Rights:  Conflicts with Women’s Constitutional 
Rights of Liberty, Privacy, and Equal 
Protection, 95 Yale L.J. 599 (1986). 

 
Cite unsigned notes, comments and shorter commentary by the 

designation as given by the periodical, such as “Note” or 

“Comment.”  BBR 16.1.  For example: 

Note, From Private Places to Personal 
Privacy:  A Post-Katz Study of Fourth 
Amendment Protection, 43 N.Y.U. L. Rev. 968 
(1968). 

 
 The New Jersey Practice series should be cited as 6 N.J. 

Practice, Wills and Administration § 661, at 241 (Alfred C. Clapp 

& Dorothy G. Black) (rev. 3d ed. 1984). 

 Restatements should be cited as Restatement (Third) of Unfair 

Competition § 3 (Am. Law Inst. 1995), and comments in a Restatement 

should be cited as Restatement (Second) of Conflicts of Laws § 305 

cmt. b, illus. 1 (Am. Law Inst. 1977).  BBR 12.9.4.  If a 

Restatement contains a subtitle, retain the subtitle in the 

citation, as in:  Restatement (Third) of Prop.:  Wills and Donative 

Transfers § 2.1 (Am. Law Inst. 1999). 
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 The style for annotations is:  Andrea Levinson Ben-Yosef, 

Annotation, Hog Breeding, Confining, or Processing Facility as 

Constituting Nuisance, 93 A.L.R.5th 621 (2001).  BBR 16.7.6. 

Gann books should be cited: 
 
Dreier, Keefe & Katz, Current N.J. Products 
Liability & Toxic Torts Law § 10:3 (2012). 
 

 Encyclopedias should be cited as 89 C.J.S. Trusts § 146 

(1955); 17A Am. Jur. 2d Contracts § 74 (1991). 

 Dictionaries should be cited:  Ballentine’s Law Dictionary 

1190 (3d ed. 1969); Black’s Law Dictionary 712 (9th ed. 2009).  

That is a departure from BBR 15.8(a). 

 Model Jury Charges should be cited: 

Model Jury Charges (Criminal), “Recklessly 
Endangering Another Person (N.J.S.A. 2C:12-
2b(2))” (rev. Apr. 19, 2004). 
 
Model Jury Charges (Civil), 2.12, “Personnel 
Manual Creating a Contract” (approved Jan. 
1997). 

 
 Administrative Directives issued by the Judiciary should be 

cited:  

Administrative Directive #21-06, “Approved 
Jury Selection Standards” (Dec. 11, 2006). 
 

Executive orders issued through 1995 should be cited to the 

Laws of New Jersey books: 

  Exec. Order No. 151 (Dec. 11, 1986), 1 Laws of 
          New Jersey 1986 1069. 
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Because the Laws of New Jersey are not easily accessible after 

1995, cite to the New Jersey Register for executive orders 

issued in 1996 and later:   

  Exec. Order No. 1 (Jan. 20, 2010), 42 N.J.R.  
          575(a)-77 (Feb. 16, 2010). 

The orders and cites to the Register can be found in Lexis. 

 H.  Short Citation Forms 

 Note that New Jersey no longer uses “supra” to refer to 

previously cited sources.  When an authority has been fully 

cited previously, “id.” or “ibid.” should be used when 

appropriate.  A published case that has already been cited in 

full in the same general discussion should be shortened to:  

Miranda, 384 U.S. at 478. 

 In the rare case in which an unpublished case may be cited 

pursuant to Rule 1:36-3, its short form would be as follows:  

Smith, slip op. at 8. 
 
But cite a case that will be published:  

 
Smith, ____ N.J. ____ (slip op. at 8). 
 

 When citing to a treatise or law review article, use a short 

form that consists of the last name(s) of the author or authors of 

the work, or when there is no author, the title of the article, 

followed by a comma. 

 For example: 

Tribe, § 15-1. 
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Kennedy, 102 Harv. L. Rev. at 1758. 
 
Note, From Private Places to Personal Privacy, 
43 N.Y.U. L. Rev. at 985. 

 
 “Id.” should be used to cite to the immediately preceding 

authority.  Thus, if there is a citation to State v. Bull, 227 

N.J. 555, 561 (2017) (quoting State v. Purnell, 161 N.J. 44, 53 

(1999)), and the next citation is to Bull, it should be cited as:  

Id. at 563.  “Ibid.” should be used to indicate the same source at 

the same page as the immediately preceding authority.  When there 

are two sources cited equally, however -- e.g., State v. Bull, 227 

N.J. 555, 561 (2017); State v. Purnell, 161 N.J. 44, 53 (1999) -- 

then neither id. nor ibid. could be used in the next cite. 

 I.  Pages & Footnotes 

 Where the principle for which a case or other source is cited 

is stated on a particular page or pages, the relevant page or pages 

should always be indicated as follows:  State v. Jarbath, 114 N.J. 

394, 404 (1989); Sisler v. Gannett Co., 104 N.J. 256, 280-81 

(1986).  Always retain the last two digits but drop other 

repetitious digits:  Baker v. Carr, 369 U.S. 186, 195-96 (1962).  

BBR 3.2(a).  Cite nonconsecutive pages by giving the individual 

page numbers separated by commas:  Township of Wayne v. Ricmin, 

Inc., 124 N.J. Super. 509, 514, 517 (App. Div. 1973).   

To cite a footnote, give the page on which the footnote begins 

followed by “n.” and the footnote number, with no space between 
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the “n.” and the number:  Abbott v. Burke, 119 N.J. 287, 370 n.34 

(1990).  See BBR 3.2(b) for further instructions.  

 Text in footnotes should begin two spaces after the number:   

         1  Footnote starts here.  

Footnotes should be in the same font (including size) as the main 

text.  If there is more than one footnote on a page, skip a line 

between them. 

 J.  Underscoring 

 Where the Bluebook says to italicize, the New Jersey practice 

is to underline instead, as shown throughout this manual.  

Introductory signals such as Cf. and See; words or phrases used to 

introduce prior or subsequent case histories; the names of cases, 

constitutions, court rules, law reviews, and restatements; and id. 

and ibid. should be underscored. 

 K.  Internet & Other Non-Print Materials 

 Citation to internet, electronic media, and other non-print 

resources generally should follow BBR 18. 

If material is available in a printed source, citation 

generally should be to the printed material.  BBR 18.2.  If there 

is an authenticated, official, or exact copy of the printed source, 

it may be appropriate to include a URL along with the citation of 

the traditional medium, if doing so would substantially improve 

access to the source information or if the source “is so obscure 

that it is practically unavailable.”  BBR 18.2.1(b).  In such a 
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case, cite the printed source first, then append the URL directly 

to the end of the citation set off only by a comma.  For example: 

In re Montes, ACJC No. 2013-130 (Mar. 28, 
2014 (slip op. at 22), 
http://www.judiciary.state.nj.us/pressrel/ 
2014/ACJC%20Presentement%20Montes.pdf.   

 
Note that citations to sources readily available on the Judiciary’s 

website should not provide URLs; such sources include model jury 

charges, court rules, rules of evidence, notices to the bar, and 

administrative directives.  

 The Bluebook distinguishes between direct citations to 

internet sources, BBR 18.2.2, and traditional citation formats to 

which a URL should be appended, BBR 18.2.1(b).  Direct internet 

citations generally should follow BBR 18.2.2, except text shown in 

the Bluebook as italics or all caps should be underlined instead. 

III.  STYLE 

 A.  Quotations 

 Follow BBR 5.1, 5.2, and 5.3 on formatting, altering, and 

omitting portions of quotations. 

A quotation of fewer than fifty words should be included in 

the regular text.  Longer quotations should be indented ten spaces 

(one inch) from the side margins and single spaced.  Indenting a 

quote this way takes the place of quotation marks before and after 

the quote.  A block quote that is taken entirely from a single 

source should not be surrounded by quotation marks. 
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 A citation to the source of an indented quotation should be 

placed in brackets immediately below the quotation.  For example: 

There is no requirement that police stop a 
person who enters a police station and states 
that he wishes to confess to a crime, or a 
person who calls the police to offer a 
confession or any other statement he desires 
to make.  Volunteered statements of any kind 
are not barred by the Fifth Amendment. . . . 

 
[Miranda, 384 U.S. at 478.] 
 

A “see also” cite after a block quote should begin at the left 

margin; it should not be part of the block quote citation. 

To show an omission within a quotation, use an ellipsis, which 

is “three periods separated by spaces with a space before the first 

and after the last period (“_._._._”).”  BBR 5.3.  Ellipses should 

be used even when only one word is omitted.  See BBR 5.3. 

An ellipsis is never correct at the beginning of a quotation 

or at the end of a quotation if it ends with a complete sentence.  

If words at the end of a sentence are omitted, do not replace them 

with [.].  Use an ellipsis followed by the final punctuation of 

the sentence.  BBR 5.3(b)(iii).  If one or more entire paragraphs 

are eliminated from a block quote, indent and insert four periods 

(._._._.) separated by spaces on a new line.  BBR 5.1(a)(iii).  Do 

not insert an ellipsis for an omitted footnote or citation; 

indicate such an omission by a parenthetical phrase -- (footnote 

omitted) or (citation omitted)) -- immediately following the 

citation to the quoted source.  BBR 5.3 and 5.4(c). 
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 If language at the beginning of an original sentence is 

omitted, do not use an ellipsis.  Instead, capitalize the first 

letter and place it in brackets if it is not already capitalized.  

Thus:  “[C]ompulsory process must be available for the production 

of evidence.”  BBR 5.3(b)(i). 

 When the writer underscores part of a quotation for emphasis, 

that should be noted by the parenthetical phrase 

“(emphasis/emphases added)” after the citation.  Do not indicate 

“(emphasis in original).”  BBR 5.2(d)(iii).  Any editing inside a 

quotation should appear in brackets.  BBR 5.2(a).  No parenthetical 

is needed to indicate that you have altered the quoted text; 

however, if the text you are quoting already contains an 

alteration, an “(alteration(s) in original)” parenthetical should 

be included in your citation.  Alteration and emphasis 

parentheticals thus work in opposite ways.  

B.  Punctuation, Capitals, & Foreign Expressions 

 Two spaces should follow every sentence and citation.  Thus, 

aside from use within citations, periods and colons should be 

followed by two spaces.  When quoting from a text that uses only 

one space after periods and colons, add a second space. 

Periods and commas are always placed inside quotation marks.  

A colon, semicolon, question mark, or exclamation point should be 

placed inside the quotation marks only if it is part of the quoted 

material; otherwise, it is outside the ending quotation mark. 
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 Where no day is included, a comma should not separate the 

month from the year, e.g., “March 2014.”  (Do not write “March of 

2014.”)  Where a day is included, it should be written as a numeral, 

not an ordinal, i.e., “March 15, 2014,” not “March 15th, 2014.”   

 Numbers zero through ninety-nine should be spelled out; 

figures should be used for any number over ninety-nine.  However, 

where there is a series of numbers in the same sentence and any 

are over ninety-nine, all are to be put in figures.  BBR 6.2(a) 

(but see exceptions in that rule).  A sum of money should be 

written as “$50,” not “$50.” or “$50.00.” 

 Avoid unnecessary capitals.  Do not capitalize “a.m.” or 

“p.m.”  Capitalize nouns referring to people or groups only when 

they identify specific persons, officials, groups, government 

offices, or government bodies (Rule 8(c)(i)): 

Judge Cedarbaum 
Captain Sam Jones 
the Board 
the Agency 
the DEP 
the Legislature 
the Governor 

 
But: 

the legislative hearings 
the gubernatorial veto 
administrative agencies 

 
Capitalize “Court” only when naming a court in full or when 

referring to the Supreme Court of the United States (BBR 8 

(c)(ii)), or to the Supreme Court of New Jersey (a New Jersey 
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exception to the Bluebook rule).  “State” should be capitalized if 

it is part of the full title of a state, if the word it modifies 

is capitalized, or when referring to a state as a governmental 

actor or party to litigation.  BBR 8(c)(ii).  For example: 

the State of New Jersey 
the State Commissioner of Education 
the State relitigated the issue 
 

Capitalize references to sections within constitutions in 

sentences, for example:  “The Fourth Amendment of the Federal 

Constitution and Article I, Paragraph 7 of our State Constitution 

prohibit unreasonable searches and seizures.”  BBR 8(c)(ii).  But 

the adjective “constitutional” should not be capitalized:  The 

voters approved the state constitutional amendment. 

 Use of Latin expressions like “inter alia” and “sub judice” 

should be avoided because English equivalents are readily 

available (for example, “among other things”; “the present case”).  

Latin expressions not commonly used as part of the English language 

should be underlined, except when they are not italicized in 

Black’s Law Dictionary.  Common non-emphasized terms include: 

ad hoc 
ad valorem 
contra 
de facto 
de novo 
dictum/a 
en/in banc 
ex officio 
ex parte 

in camera 
in limine 
in personam 
per se 
pro bono 
pro rata 
pro se 
quantum meruit 
quasi 

res ipsa 
loquitur 
res judicata 
respondeat 
superior 
scienter 
sua sponte 
ultra vires
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IV.  LIST OF NEW JERSEY EXCEPTIONS TO THE BLUEBOOK  
 
 1. A citation to a decision of a New Jersey court should be 

solely to the applicable New Jersey reporter. 

 2. A citation to a decision of the Supreme Court of the 

United States should be made only to the decision in the official 

United States Reports, if there is one.  If there is no decision 

yet in the United States Reports, citation should be to the U.S. 

Reporter, with blanks as appropriate, and to the Supreme Court 

Reporter.  If there is no citation yet in Supreme Court Reporter, 

cite to the slip opinion. 

 3. Citations to statutes should include the date of the 

statute only when that date is significant, such as a statute that 

was later modified.  New Jersey statutes should be cited solely to 

the New Jersey Statutes Annotated.  Citations to federal statutes 

should be solely to the United States Code.  Citations to statutes 

from other jurisdictions should follow the Bluebook, aside from 

the date rule. 

 4. An abbreviated form of citation may be used in citing 

standard treatises that are commonly known in a shortened form. 

 5. A short form of citation should be used for repeat 

citations of cases as well as other authorities unless id. or ibid. 

is appropriate. 

6. Capitalize “Court” when referring to the Supreme Court 

of New Jersey or the Supreme Court the United States. 
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 7. Underlining should be used instead of italics. 

 8. “Ibid.” should be used to indicate the same source at 

the same page as the immediately preceding authority.  Id. 

signifies the same source but at a different page.  (Id. at 423). 

     9. A citation to the source of an indented quotation should 

be placed in brackets immediately below the quotation. 

 10. If a non-New Jersey case is found in a regional reporter, 

use only that cite.  Otherwise, use the sources in table T.1 of 

the Bluebook, but cite to Lexis if the decision is not in a regional 

or state reporter and use a public domain citation if the case is 

also not available on Lexis. 

 11. Dictionaries should be cited in this way:  Black’s Law 

Dictionary 712 (9th ed. 2009). 
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FOREWORD

I want to thank our State Reporter, William J. Hooks, for
inviting me to submit this Foreword to the newly revised 2017
Official Style Manual of the New York State Law Reporting
Bureau. Mr. Hooks and his excellent staff not only publish the
Official Reports, the permanent record of the decisions and
proceedings of the New York State courts, but also publish and
maintain the Official Style Manual, which has long served as the
authoritative reference work on legal citation for the New York
courts and the lawyers who practice before them.

No judge writing an opinion or lawyer drafting a brief can do
so properly without citing to pertinent legal authorities — stat-
utes, regulations, prior court decisions, and treatises and second-
ary materials — to support their conclusions and arguments. This
technical language of “legal citation,’’ which is absolutely essen-
tial to legal writing, would be impossible to master without a
widely accepted guide that promotes consistency, conciseness and
precision. Happily, the Bureau’s excellent Style Manual achieves
all these goals — balancing the need to provide enough informa-
tion about references so that readers can follow a line of argument
to its legal sources with the need to keep the writing as clear and
uncluttered as possible.

This year, the Bureau has revised the Style Manual to update
citation formats, add citation examples, clarify existing rules and
add new rules to keep pace with the rapid growth of electronic
materials and legal research technologies.

Among the many notable additions designed to facilitate
precision and clarity in judicial writings are new or amended
rules clarifying the mandatory elements of initial citations and
omitting unnecessary information in shortened citation to previ-
ously cited sources, such as the use of “supra’’ as an element of a
short form citation. Citation formats and examples have been
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provided for new sources of New York authority, including the
Guide to New York Evidence being compiled by the Judicial
Advisory Committee on Evidence established last year. The Style
Manual has been expanded to provide enhanced guidance on
citation of electronic materials and Internet sources. Finally, this
edition reflects the Unified Court System’s policy of recognizing
privacy and safety concerns, including guidance on redaction of
personal identifying and other private information in judicial
writings.

On behalf of our Judiciary and the entire legal profession, I
extend my appreciation and gratitude to the Law Reporting
Bureau for its always competent and diligent work, and for its
responsiveness and commitment to excellence in continually
updating the phenomenal resource that is the Official Style
Manual.

iv



PREFACE TO THE 2017 EDITION

For more than 60 years, the New York Law Reports Style Manual
has been issued by the Law Reporting Bureau with the approval of
the Court of Appeals as a guide for New York judges and their staffs
in the preparation of opinions for publication in the Official
Reports. It also prescribes the style applied by the Law Reporting
Bureau in editing the opinions for publication in the Reports.
Although not binding on them, many lawyers find the Manual
useful in preparing papers for submission to New York courts. The
Style Manual provides a guide for opinion writers and editors in
five primary areas: citation, abbreviation, capitalization, quota-
tion, and word style and usage. In addition, it specifies for editors
the format and typographical standards for the Reports. Moreover,
the Style Manual provides guidance to assist the courts with
applying the Unified Court System’s policy to protect the personal
privacy and safety interests that are implicated in Internet publi-
cation of judicial opinions. This Edition continues to add and adapt
style rules and policies that promote modern practices emphasiz-
ing clarity, brevity and use of plain English in judicial decisions; it
also facilitates broad access to the law by encouraging citation of
reliable, official sources that are publicly available online at no
cost.

General References

This Manual supplements general citation and style authorities,
providing more detail on New York materials and a more specific
focus on judicial opinions. General authorities should be consulted
on matters not covered by this Manual. These authorities include:

The Bluebook: A Uniform System of Citation (20th ed 2015)

Coleen Barger, ALWD Guide to Legal Citation (6th ed 2017)

Bryan A. Garner, The Redbook: A Manual on Legal Style (3d ed
2013)

The Chicago Manual of Style (17th ed 2017)

Webster’s Third New International Dictionary (2002), and Web-
ster’s Third New International Dictionary, Unabridged Online
(http://unabridged.merriam-webster.com/)

Black’s Law Dictionary (10th ed 2014)
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Gerald Lebovits, Advanced Judicial Opinion Writing (7.4 ed 2004)

Richard C. Wydick, Plain English for Lawyers (5th ed 2005)

Notes for Use and Important Changes

The 2017 Edition updates citation formats and examples, adds new
examples, clarifies some existing rules, and provides new rules
where necessary. It incorporates all electronic updates since 2013.
The revisions are premised on the input of the staff of the Law
Reporting Bureau and various state courts and other users, and
review of various writing and style authorities. In updating and
revising the 2017 Edition, the Law Reporting Bureau remained
committed to conforming to modern style practices, reducing
unnecessary variations from standard style authorities, and com-
piling an extensive array of citation format examples for New York
source material. The most noteworthy of the changes found in this
Manual are:

1. Citation Style:

• In accordance with standard authorities and to minimize
interruption of text, revised rules clarify the information that
should be omitted from subsequent references to cases pre-
viously cited in full (1.3 [a]), provide guidance on the proper
use of supra and short-form references to previously cited
authority (1.3 [b] [2]) and articulate the standard for use of
sub nom. in case history (2.2 [a] [5]). In addition, use of
short-form citations and id. are encouraged where appropri-
ate and numerous examples of short-form references are
included for cases (1.3 [b] [2]), statutes (3.1 [b] [1] [c]) and
secondary authorities (1.3 [b] [2]).

• The 2017 Edition embraces the continuing migration of legal
research from print to electronic sources by providing guid-
ance on the elements of electronic citation generally (1.5),
and updating source specific rules and sample citations for
electronic services (2.4 [a]), Internet material (2.4 [a] [3]; 7.1
[d]), CD-ROM material (7.3 [c]), New York Law Journal and
other online decisions (2.2 [a] [8]; 2.2 [b] [2], [3]), and e-books
(7.9). It adds citation formats for Internet sources that have
been cached to avoid link rot (7.1 [d] [3]), sources found in
commercial electronic databases (7.1 [d] [8]), and documents
appearing in the New York State Courts Electronic Filing
System (NYSCEF) (7.7). A new provision differentiates direct
and parallel citation of Internet sources (7.1 [d] [7]).
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• Because treatises and similar authority published in both
print and online often lack consistent page numbering and
are not always updated simultaneously, the legend “[Note:
online version]’’ is used in this Edition to distinguish ex-
amples of citation formats for the same material that is
available in both print and online sources. The legend is
added to facilitate the author’s choice of format for citation to
the precise source referenced.

• Additional or revised forms of citation have been provided for
commission and agency documents and materials (2.4 [b]
[1]); statutes (3.1-3.3; Appendix 4); regulations, court rules
and jury instructions (4.1-4.2); and legal periodicals, trea-
tises and other works (7.2-7.6).

• The list of official public domain citations adopted by various
jurisdictions was updated (Appendix 2 [D]).

• The rule for citation of out-of-state case law has been revised
to direct primary citation to the official, online decisions that
are freely available on the Internet (2.3 [c] [1]).

• Citation formats have been added for the following sources,
among others: the Guide to New York Evidence (New York’s
first publication of its rules of evidence compiled by Chief
Judge DiFiore’s Judicial Advisory Committee on Evidence)
(4.1 [e]); Model Colloquies for trial judges (drafted and
published by the Unified Court System’s Criminal Jury
Instructions and Model Colloquy Committee) (4.1 [d]); the
new Rules for Attorney Disciplinary Matters (4.1 [b] [6]); and
documents available online through NYSCEF (7.7).

2. Abbreviation:

• The list of abbreviations for words appearing in parentheti-
cal citations of appellate history, statutes and legislative
materials, rules and regulations, treatises and legal docu-
ments has been reorganized and rules have been added for
capitalization and italicization of those words (Appendix 3).

3. Quotations:

The Style Manual’s section on omitting or altering language in
quoted material has been expanded to add examples of proper
ellipsis use and revised to clarify the rules governing omissions
from or alterations of the source text.
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• New rules illustrate the use of an ellipsis to indicate omission
of a paragraph(s) from a multi-paragraph quotation (11.1 [c]
[1]), and the use of an ellipsis with a period to indicate
omission of a full sentence(s) between quoted sentences (11.1
[c] [2]).

• The style for indicating omission of brackets or ellipses from
quoted text has been added to rule 11.1 (c) (1).

• The rules governing alterations that appear in the source of
a quotation (11.1 [d]) and omission of internal quotation
marks from quotations within quotations (11.2 [c]) have been
clarified.

4. Word Style and Usage:

• The rule on redaction of personal identifying information has
been revised to provide guidance for consistent redaction of
personal identifying and other private information through-
out particular writings and in related appellate decisions
(12.4).

• Examples have been added to the list showing the style of
particular words, with a continuing modern style emphasis
on reducing excessive use of hyphens and capitalization
(Appendix 5).

Other Notes:

The rules on capitalization are essentially unchanged. The general
rule that use of “down style’’ (lowercase) is preferred has been
explicitly articulated to avoid overuse of capitalization (10.1 [a]).
The rules on formulation of case summaries (appeal statements)
have been updated and examples have been added (Appendix 8).
Guidance is now included for use of paragraph and section head-
ings in decisions (13.2). The model citational footnote opinion has
been retained (Appendix 7).

Exceptions and Changes

Deviations from the rules stated in this Manual are permitted
where application of a rule would adversely affect the clarity or
readability of an opinion. The Law Reporting Bureau welcomes
suggestions for improvement of the Style Manual. Send them to:
reporter@nycourts.gov.
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Internet Version of this Manual

Changes to this Manual will be posted to the Bureau’s Internet site
at http://www.nycourts.gov/reporter/styman_menu.shtml. Use of
the Internet version is strongly recommended not only for updates,
but also to gain the advantages of word searching, hypertext
linking and coordinating use of the Manual with the New York
Official Reports Citator.
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RULES REQUIRING CITATION TO OFFICIAL REPORTS

“New York decisions shall be cited from the official reports, if any.”
(CPLR 5529 [e].)

“Where New York authorities are cited in any submissions, New
York Official Law Report citations shall be included, if available.”
(Rules of Ct of Appeals [22 NYCRR] § 500.1 [g].)

“Where New York authorities are cited in any paper, New York
Official Law Report citations must be included.” (Rules of Ct of
Appeals [22 NYCRR] § 510.1 [a].)

“New York decisions shall be cited from the official reports, if any.”
(Rules of App Div, 1st Dept [22 NYCRR] § 600.10 [a] [11].)

“New York decisions shall be cited from the official reports, if any.”
(Rules of App Div, 4th Dept [22 NYCRR] § 1000.4 [f] [7].)
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PART I: CITATION STYLE

1.0 CITATION STYLE IN GENERAL

Contents of Section

1.1 ELEMENTS OF A CITATION
1.1 (a) Case Citation Elements

1.1 (b) Statutory Citation Elements

1.1 (c) Citation to Range of Pages, Sections or Similar

Elements

1.2 PLACEMENT OF CITATIONS
1.2 (a) Where to Place

1.2 (b) Citations in Running Text

1.2 (c) Citations within Parentheses

(1) How to Reference

(2) Punctuation

1.2 (d) Citations in Footnotes

1.2 (e) Citational Footnote Style

1.2 (f) Footnote Numbers in Relation to Punctuation

1.3 REFERENCE TO PREVIOUSLY CITED AUTHORITY
1.3 (a) Options for Referencing Previously Cited

Authority

1.3 (b) Short-Form References

(1) Shortened Case Names and Popular Names

(2) Shortened Citations

1.3 (c) Subsequent Reference to Immediately Preceding

Authority

1.3 (d) Subsequent Reference to Parallel Citations

1.4 INTRODUCTORY SIGNALS
1.4 (a) Citations Introduced by Signals

1.4 (b) Signal Word Serving as a Verb

1.5 ELECTRONIC SOURCES IN GENERAL
1.5 (a) Electronic Services

1.5 (b) Internet Material

1.5 (c) CD-ROM Material

1.5 (d) New York Slip Opinions

1.5 (e) Unreported and Unofficially Reported New York

Opinions Published Online

1



1.5 (f) Unreported New York Appellate Motion Decisions

Published Online

1.5 (g) E-Books

1.1 ELEMENTS OF A CITATION

1.1 (a) Case Citation Elements

Include the court, omitting any information made redundant
by the citation itself, pertinent jurisdictional information and
year of decision for all full case references, including references
to appellate history.

1.1 (b) Statutory Citation Elements

1.1 (c) Citation to Range of Pages, Sections or Similar
Elements

Separate numerals with a hyphen and no spaces. Do not
truncate the second numeral in the range.

Example:

Penal Law §§ 125.21-125.25, not §§ 125.21-25

Jiannaras v Alfant, 27 NY3d 349, 351-352, not 27 NY3d 349,
351-52

1.2 PLACEMENT OF CITATIONS

1.2 (a) Where to Place

Citations in the traditional format of the Official Reports are
embedded in the text of the opinion using citations in running
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text (§ 1.2 [b]) or within parentheses (§ 1.2 [c]). In this format,
citations in footnotes, if any, are styled as provided in section
1.2 (d).

As an alternative to the traditional format, citations may be
placed exclusively in footnotes using the citational footnote
style (§ 1.2 [e]).

Unless otherwise indicated, the examples in this Manual are
shown as citations within parentheses.

1.2 (b) Citations in Running Text

The term “citation in running text” indicates an authority
referred to in the text of a sentence, as in the examples below:

The situation in Rogers v Rogers (63 NY2d 582 [1984], revg 98
AD2d 999 [2d Dept 1983]) mirrors the situation in this deci-
sion.

The clear and convincing evidence standard discussed in
Solomon v State of New York (146 AD2d 439, 440 [1st Dept
1989], quoting Addington v Texas, 441 US 418, 427 [1979]) was
not met here.

Plaintiff did not sustain a serious injury within the meaning of
Insurance Law § 5102 (d).

1.2 (c) Citations within Parentheses

The term “citation within parentheses” refers to any citation
that appears entirely within parentheses.

(1) How to Reference

Citations within parentheses may be referenced as in the
examples below:

The clear and convincing evidence standard was not met
here (see Solomon v State of New York, 146 AD2d 439, 440
[1st Dept 1989], quoting Addington v Texas, 441 US 418, 427
[1979]).

The facts in this decision are not unusual (see George C.
Miller Brick Co., Inc. v Stark Ceramics, Inc., 9 Misc 3d 151
[Sup Ct, Monroe County 2005, Fisher, J.]).

Plaintiff did not sustain a serious injury (Insurance Law
§ 5102 [d]).

(2) Punctuation

Place the final period in a sentence ending with a paren-
thetical as follows:

CITATION STYLE IN GENERAL 1.2
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Such is the law (People v Moran, 2 AD3d 216 [1st Dept
2003]).

or

Such is the law. (People v Moran, 2 AD3d 216 [1st Dept
2003].)

not

Such is the law (People v Moran, 2 AD3d 216 [1st Dept
2003].)

Place the parenthetical within the sentence (as in first
example above) if it relates to the sentence alone. Place it
outside the sentence (as in second example above) if it
relates to more than one preceding sentence.

1.2 (d) Citations in Footnotes

In a footnote containing text, citations in running text or
within parentheses may be used. Some examples are:

* The holding in Solomon v State of New York (146 AD2d 439,
440 [1st Dept 1989]) remains good law. [Note: running text]

* The issue was last visited in 1989. (Solomon v State of New
York, 146 AD2d 439, 440 [1st Dept 1989].) [Note: parenthetical]

In a footnote containing only a citation, use the parenthetical
citation style, but omit the opening and closing parentheses
and change the internal brackets to parentheses. Some ex-
amples are:

* Solomon v State of New York, 146 AD2d 439, 440 (1st Dept
1989).

* See e.g. Penal Law § 125.25 (1) (a).

1.2 (e) Citational Footnote Style

The citational footnote style is an alternative to the tradi-
tional placement of citations, using footnotes only for the
citational content that would otherwise appear in the body of
an opinion if either the running text citation style (§ 1.2 [b])
or the citations within parentheses style (§ 1.2 [c]) were used.
If used, the citational footnote style should be used for all
citations in the opinion. See Appendix 7 for a model opinion
formatted in the citational footnote style. Apply the following
rules based upon the location where citational content would
be placed in the traditional format.
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(1) Running Text Style

Place the case name in running text and the volume—
report—page or other bibliographic information in the foot-
note and eliminate the parentheses enclosing the citation.
The footnote number should be placed at the point in the
text where the citation would appear if the citation were
placed in the text.

Example:

The situation in Rogers v Rogers1 mirrors the situation in
this decision.

1. 63 NY2d 582 (1984), revg 98 AD2d 999 (2d Dept 1983).

(2) Citations within Parentheses Style

Place the footnote number at the point where the paren-
thetical citation would appear if the parenthetical citation
were placed in the body of the opinion. Place the citation in
the footnote and eliminate the parentheses enclosing the
citation.

Example:

The facts in this decision are not unusual.1

1. See George C. Miller Brick Co., Inc. v Stark Ceramics,
Inc., 9 Misc 3d 151 (Sup Ct, Monroe County 2005, Fisher,
J.).

(3) Textual Footnotes

When using the citational footnote style, citations that
appear within textual footnotes should not be placed within
parentheses.

Example:

2. The effect of the deregulation on the structure and
organization of the natural gas industry is detailed in
General Motors Corp. v Tracy, 519 US 278, 283-297 (1997).

1.2 (f) Footnote Numbers in Relation to Punctuation

Place footnote numbers wherever appropriate to indicate the
subject of the reference and after any punctuation marks
appearing at that location.
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Example:

County Court denied defendant’s motion;16 the Appellate Di-
vision reversed, vacated the judgment, restored the indictment
to the preplea stage and reinstated the prosecution’s notice of
intent to seek the death penalty.17

1.3 REFERENCE TO PREVIOUSLY CITED AUTHORITY

1.3 (a) Options for Referencing Previously Cited
Authority

To reference previously cited authority use a short-form
reference or “id.” where appropriate. A full citation may be
repeated if a short form or id. is unsuitable. The subsequent
citation should omit any reference to jurisdiction, date and
optional information (§ 2.2 [a] [7]), and history. A short-form
reference should provide sufficient information to avoid con-
fusion with distinct previous citations.

1.3 (b) Short-Form References

(1) Shortened Case Names and Popular Names

Subsequent references to a case in running text or within
parentheses may use a shortened case name. The short-
ened form of the case name is usually the name of the first
nongovernmental party (for example, “Krom” for “People v
Krom” and “Albouyeh” for “Albouyeh v County of Suffolk”).
Popular names for cases (for example, “the Central Park
Jogger case”) may be used when desired.

(2) Shortened Citations

Do not use ‘‘supra’’ to shorten a subsequent citation. Do not
add ‘‘supra’’ to a full citation of a source that has been
previously cited in full. See section 12.6 for use of ‘‘supra’’
and ‘‘infra’’ as internal cross-references. Subsequent refer-
ences to cases and statutes may be shortened as follows:

(Matter of Murphy, 6 NY3d at 43)

(Murphy, 6 NY3d 36) [Note: shortened case name with citation
to initial page of decision]

(Murphy, 6 NY3d at 43)

(Murphy at 43)

(6 NY3d at 43)
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(§ 205.05)

Subsequent references to periodicals, treatises and similar
works may be shortened by omitting the author’s name or
the title, in whole or in part, as follows:

(Harper Lee, To Kill a Mockingbird 49-50 [1982]) [Initial]

(Harper Lee [or Lee] at 53) [Subsequent]

(David H. Kaye et al., The New Wigmore: Expert Evidence
§ 4.5 at 148 [2004]) [Initial]

(Expert Evidence § 4.7) [Subsequent]

1.3 (c) Subsequent Reference to Immediately Preceding
Authority

When a subsequent reference is made to an immediately
preceding authority, “id.” may be used:

(id.) [Note: identical reference to an immediately preceding authority]

(id. at 495) [Note: reference to an immediately preceding authority at
a different page]

(id. § 468-a) [Note: reference to an immediately preceding authority
at a different section]

Capitalize “Id.” when it is the first term in a separate citational
sentence (§ 1.2 [c] [2]).

1.3 (d) Subsequent Reference to Parallel Citations

Where parallel citations are provided in the first reference,
subsequent references that include a pinpoint page should
supply the pinpoint page for each parallel citation. Thus, (New-
bold v Arvidson, 105 Idaho 663, 672 P2d 231 [1983]) becomes
(Newbold, 105 Idaho at 667, 672 P2d at 235).

1.4 INTRODUCTORY SIGNALS

1.4 (a) Citations Introduced by Signals

Citations may be introduced by signals that indicate the
purpose for which the citations are made and their degree of
support or contradiction concerning a proposition. Do not place
a comma between the signal and citation. Consult standard
citation authorities for information regarding the use of sig-
nals, their order when using two or more and the order of
authorities after each signal.
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The following examples illustrate the use of introductory
signals:

(e.g. Dalton v Pataki, 5 NY3d 243 [2005])

(see Dalton v Pataki, 5 NY3d 243 [2005])

(but see Dalton v Pataki, 5 NY3d 243 [2005])

(cf. Matter of Oglesby v McKinney, 28 AD3d 153 [4th Dept
2006])

(but cf. Matter of Oglesby v McKinney, 28 AD3d 153 [4th Dept
2006])

(accord Matter of Oglesby v McKinney, 28 AD3d 153 [4th Dept
2006])

(see also Penal Law § 20.00)

(compare Penal Law § 210.40, with CPL 320.10)

(see e.g. CPL 40.50)

(but see e.g. People v McConnell, 11 Misc 3d 57 [App Term, 2d
Dept, 9th & 10th Jud Dists 2006])

(see generally People v McConnell, 11 Misc 3d 57 [App Term, 2d
Dept, 9th & 10th Jud Dists 2006])

(compare Klein v Eubank, 87 NY2d 459 [1996], with Shapiro v
McNeill, 92 NY2d 91 [1998])

(compare Klein v Eubank, 87 NY2d 459 [1996], and D’Amico v
Crosson, 93 NY2d 29 [1999], with Shapiro v McNeill, 92 NY2d
91 [1998])

(contra Koehler v Koehler, 182 Misc 2d 436 [Sup Ct, Suffolk
County 1999])

1.4 (b) Signal Word Serving as a Verb

Do not italicize a signal word that serves as a verb of a
sentence:

For a discussion of Executive Law § 63 (2), see Matter of
Johnson v Pataki (91 NY2d 214 [1997]).

1.5 ELECTRONIC SOURCES IN GENERAL

Cite an electronic source if it is the sole source of material
referenced or if the print version is not readily available. A
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citation to an electronic source requires information identify-
ing the particular material referenced, and is likely also to
require information about the location where the source of that
material may be accessed (e.g. a website or an online service).
Where the location or content of an electronic source is subject
to change, a “last updated” or “last accessed” date should be
included. If the format of an electronic source prevents precise
citation to particular material referenced, add the necessary
navigation instructions to the citation. Pinpoint citation is not
possible if the electronic source is in a format (e.g. HTML) that
does not contain fixed reference points, but may be included if
the source is in a format (e.g. PDF) that contains fixed
pagination, paragraph numbering or location numbers. Elec-
tronic government sources designated “official” or authenti-
cated by some method involving encryption should be cited
when available. The rules for citing specific types of electronic
sources appear in the sections listed below. In addition, the
legend ‘‘[Note: online version]’’ is used in this Manual to
distinguish examples of citation formats for the same material
that is available in both print and online sources.

1.5 (a) Electronic Services

Electronic services (e.g. Westlaw, Lexis) are cited as indicated
in section 2.4 (a) (1) and (2).

1.5 (b) Internet Material

Internet material is cited as indicated in section 2.4 (a) (3) and
section 7.1 (d).

1.5 (c) CD-ROM Material

CD-ROM material is cited as indicated in section 7.3 (c).

1.5 (d) New York Slip Opinions

Slip opinions scheduled for publication in the print Official
Reports are cited as indicated in section 2.2 (a) (8).

1.5 (e) Unreported and Unofficially Reported New York
Opinions Published Online

Trial court and Appellate Term opinions published online only
with or without abstracts published in the print Official
Reports are cited as indicated in section 2.2 (b) (2). Opinions
published in the online version of the New York Law Journal
are cited as indicated in section 2.2 (b) (3).
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1.5 (f) Unreported New York Appellate Motion Decisions
Published Online

Appellate motion decisions published online but not in the
print Official Reports are cited as indicated in section 2.2 (b)
(2).

1.5 (g) E-Books

E-books are cited as indicated in section 7.9.
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2.0 CASES

Contents of Section

2.1 CASE NAMES
2.1 (a) New York Cases

(1) Cases Officially Reported

(2) Cases Not Officially Reported

2.1 (b) Supreme Court of the United States Cases

2.1 (c) Other Cases

2.2 NEW YORK COURT DECISIONS
2.2 (a) Decisions Officially Reported

(1) Basic Citation Style

(2) Pinpoint Page Citation

(3) Case Citation Containing Footnotes

(4) Citation Referencing Multiple-Page Quotation

(5) Citation Including Appellate History

(6) Multiple Citations; Citation Quoting or Citing

Another

(7) Jurisdiction and Date; Optional Information

(8) Citation to Slip Opinions

2.2 (b) Unofficially Reported or Unreported Decisions

(1) New York Parallel Unofficial Citations

(2) Citation to Unreported Cases

(3) Citation to the New York Law Journal

(4) Discontinued Unofficial Report

2.3 FEDERAL AND OUT-OF-STATE DECISIONS
2.3 (a) Supreme Court of the United States

(1) Citation to Official Reports

(2) Citation to Unofficial Reports

2.3 (b) Other Federal Courts

(1) Reported Federal Cases

(2) Unreported Federal Cases

2.3 (c) Out-of-State and Unofficial Case Citations

(1) Where Official Reports Available

(2) Where Official Reports Unavailable

(3) Citing Reports Known by Name of Reporter

(4) Public Doman (Vendor or Medium Neutral)

Citation

2.4 OTHER SOURCES OF DECISIONS
2.4 (a) Electronic Case Citations

CASES 2.0
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(1) Online Services

(2) Citing Tabular Cases

(3) Internet Material

2.4 (b) Commission, Agency and Ethics Opinions

(1) Commission and Agency Documents and

Materials

(2) Ethics Opinions

2.1 CASE NAMES

2.1 (a) New York Cases

(1) Cases Officially Reported

First, Second and Third Series Cases

Case names for New York decisions reported in the
first, second and third series of the New York Official
Reports can be found in the Official Case Name and Citation
Locator at http://www.nycourts.gov/reporter/Citator_Menu.
shtml. The case name for a decision is also provided in the
“Cite Title As” field in the online Official Reports. Case
names found in the Table of Cases in the printed Official
Reports should not be used when they differ from the
electronic version. To cite a companion case whose title is
different than the official case name, formulate a case name
as described in section 2.1 (a) (2).

(2) Cases Not Officially Reported

If a case has not been officially reported, formulate a case
name using the citation naming conventions found in stan-
dard citation manuals and apply the abbreviations listed in
Appendix 1. Also see examples of case names in Appendix 6.

2.1 (b) Supreme Court of the United States Cases

Case names for the Supreme Court of the United States cases
are found on the Supreme Court website at http://www.
supremecourt.gov/opinions/casefinder.aspx. Retain the abbre-
viations provided. If the case does not appear in the Supreme
Court’s listing, formulate a case name using the citation
naming conventions found in standard citation manuals and
apply the abbreviations listed in Appendix 1.

2.1 (c) Other Cases

For any other case, use the case name found in standard
citation services, or formulate a name by applying citation
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naming conventions found in standard citation manuals. In
either event, use the abbreviations listed in Appendix 1.

2.2 NEW YORK COURT DECISIONS

2.2 (a) Decisions Officially Reported

(1) Basic Citation Style

Cite to the Official Reports as follows:

(O’Connell v Corcoran, 1 NY3d 179 [2003])

(Matter of Cornell Univ. v Beer, 16 AD3d 890 [3d Dept 2005])

(Matter of Gernold, 9 Misc 3d 427 [Sur Ct, Erie County
2005])

(2) Pinpoint Page Citation

To refer to a pinpoint page in a decision:

(People v Ramos, 90 NY2d 490, 495 [1997])

(Matter of Cornell Univ. v Beer, 16 AD3d 890, 894 [3d Dept
2005])

Where the pinpoint page is the same as the initial page or
where the decision comprises one page, repeat the initial
page for a pinpoint citation as follows:

(Matter of Allen v Black, 275 AD2d 207, 207 [1st Dept
2000])

(3) Case Citation Containing Footnotes

Cases Containing Single Footnote

Citation to the sole footnote in a decision is designated by
a lowercase “n” as follows:

(People v Wilson, 93 NY2d 222, 226 n [1999])

Cases Containing More Than One Footnote

Where a case contains more than one footnote, the citation
should indicate the number of the footnote being cited as
follows:

(Desiderio v Ochs, 100 NY2d 159, 168 n 3 [2003])

CASES 2.2
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Case Citation Containing Multiple Footnotes

Cite multiple footnotes appearing on the same page as
follows:

(Matter of Black Radio Network v Public Serv. Commn. of
State of N.Y., 253 AD2d 22, 25 nn 2, 3 [3d Dept 1999])

Citation Referencing Pinpoint Page and Footnote

Cite to both a pinpoint page and a footnote on the same
page as follows:

(City of New York v 330 Cont. LLC, 60 AD3d 226, 229-230,
230 n 3 [1st Dept 2009])

(People v Kozlowski, 11 NY3d 223, 242 and n 10 [2008])

(4) Citation Referencing Multiple-Page Quotation

In citing a single quotation that runs over two or more
pages, give the pages at which it begins and ends, sepa-
rated by a hyphen, rather than a comma:

(Matter of Sayeh R., 91 NY2d 306, 316-317 [1997])

(5) Citation Including Appellate History

Show appellate history as follows:

(Flores v Lower E. Side Serv. Ctr., 3 AD3d 459 [1st Dept
2004], revd 4 NY3d 363 [2005])

(D’Angelo v Cole, 108 AD2d 541 [4th Dept 1985], mod 67
NY2d 65 [1986])

(National City Bank v Gelfert, 257 App Div 465 [2d Dept
1939], revd 284 NY 13 [1940], revd 313 US 221 [1941])

(Garden Homes Woodlands Co. v Town of Dover, 95 NY2d
516 [2000], revg 266 AD2d 187 [2d Dept 1999])

(Matter of Rosenblum v New York State Workers’ Compen-
sation Bd., 309 AD2d 120 [1st Dept 2003], affg 190 Misc
2d 588 [Sup Ct, NY County 2002])

(Gross v Sandow, 5 AD3d 901 [3d Dept 2004], lv dismissed
and denied 3 NY3d 735 [2004])

(People v Ferber, 96 Misc 2d 669 [Sup Ct, NY County 1978],
affd 74 AD2d 558 [1st Dept 1980], revd 52 NY2d 674
[1981], revd 458 US 747 [1982])
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(Kaufman v Eli Lilly & Co., 65 NY2d 449 [1985], modfg 99
AD2d 695 [1st Dept 1984], which affd 116 Misc 2d 351 [Sup
Ct, NY County 1982])

(Ferres v City of New Rochelle, 112 AD2d 918 [2d Dept
1985], lv granted 67 NY2d 603 [1986])

(Marco v Sachs, 10 NY2d 542 [1962], rearg denied 11 NY2d
766 [1962])

(People v Rowe, 152 AD2d 907 [4th Dept 1989], affd for
reasons stated below 75 NY2d 948 [1990])

(N.A. Kerson Co. v Shayne, Dachs, Weiss, Kolbrenner, Levy,
59 AD2d 551 [2d Dept 1977], affd on concurring op of
Suozzi, J., 45 NY2d 730 [1978])

(Henderson v Manhattan & Bronx Surface Tr. Operating
Auth., 74 AD3d 654 [1st Dept 2010], appeal dismissed 15
NY3d 951 [2010])

When the case name changes in a material aspect in
subsequent proceedings, include the different case name in
appellate history and precede it with the abbreviation sub
nom. Generally, use sub nom. where one party name
changes on appeal (e.g. Eric Schneiderman is substituted
for Andrew Cuomo as Attorney General). However, do not
use sub nom. where the name “People’’ or “State’’ changes
to “New York.’’ It is unnecessary to use a sub nom. reference
for denials of certiorari, including instances where mul-
tiple criminal defendants are named in a single decision
and separate denials of certiorari are reported.

Examples:

(National Westminster Bank, U.S.A. v Ross, 130 BR 656,
679 [SD NY 1991], affd sub nom. Yaeger v National
Westminster, 962 F2d 1 [2d Cir 1992])

(Mental Hygiene Legal Serv. v Spitzer, 2007 WL 4115936,
2007 US Dist LEXIS 85163 [SD NY, Nov. 16, 2007, No. 07
Civ 2935, Lynch, J.], affd sub nom. Mental Hygiene Legal
Servs. v Paterson, 2009 WL 579445, 2009 US App LEXIS
4942 [2d Cir, Mar. 4, 2009, No. 07-5548-cv])

(People v Payton, 45 NY2d 300 [1978], revd 445 US 573
[1980]) (Sub nom. unnecessary as 445 US 573 case name is
Payton v New York)

(People v Pepper, 53 NY2d 213 [1981], cert denied 454 US
967 [1981], 454 US 1162 [1982]) [Note: decision involving
multiple defendants and certiorari denials]
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For a listing of appellate history abbreviations, see Appen-
dix 3.

(6) Multiple Citations; Citation Quoting or Citing
Another

Where multiple citations are given, the style is:

(cf. Edkins v Board of Educ. of City of N.Y., 261 App Div
1096 [2d Dept 1941], revd 287 NY 505 [1942]; Brown v
Rosenbaum, 262 App Div 136 [1st Dept 1941], affd 287 NY
510 [1942]; Broderick v Aaron, 264 NY 368 [1934])

(see Hill v St. Clare’s Hosp., 107 AD2d 557 [1st Dept 1985],
mod 67 NY2d 72 [1986]; cf. McDermott v Torre, 56 NY2d
399 [1982]; Holzberg v Flower & Fifth Ave. Hosps., 32
NY2d 716 [1973], affg 39 AD2d 526 [1st Dept 1972])

(People v Alonzo, 16 NY3d 267, 270 [2011], quoting People
v Moffitt, 20 AD3d 687, 690 [3d Dept 2005])

(People v Alonzo, 16 NY3d 267, 269 [2011], citing People v
Bauman, 12 NY3d 152 [2009])

(7) Jurisdiction and Date; Optional Information

Add the specific court, if not apparent from the citation,
and the year of decision in brackets following the citation.
The precise date of decision and judge’s name are optional,
but may also be supplied in brackets. Do not include
jurisdiction, date and optional information in references to
previously cited authority. See section 1.3.

Examples:

(Iazzetti v City of New York, 94 NY2d 183 [Dec. 2, 1999,
Kaye, Ch. J.])

(Ponce v St. John’s Cemetery, 222 AD2d 361, 364 [1st Dept
1995, Rubin, J., dissenting])

(LaManna v Carrigan, 196 Misc 2d 98 [Civ Ct, Richmond
County 2003, Vitaliano, J.])

(Anderson v Scannapieco, 54 Misc 3d 242 [Sup Ct, Putnam
County, Aug. 9, 2016])

Decision Type

Using decision type indicators is optional:

(Hernandez v Robles, 7 NY3d 338 [2006 plurality])
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(Arbanil v Flannery, 31 AD3d 588 [2d Dept 2006 mem])

(Matter of Anonymous, 37 AD3d 970 [3d Dept 2007 per
curiam])

Court Abbreviations

References to courts within citations should be abbreviated
as follows:

Appellate Division App Div

Chancery Court Ch Ct

City Court [city name] City Ct

Civil Court of the City of
New York

Civ Ct, [county name]
County

County Court [county name] County Ct

Court of Appeals (Federal) [circuit No.] Cir

Court of Appeals (State) Ct App

Court of Claims Ct Cl

Criminal Court of the City of
New York

Crim Ct, [county name]
County

District Court (Federal) D [forum]

District Court (State) [Nassau or Suffolk] Dist Ct

Drug Treatment Court Drug Treatment Ct

Family Court Fam Ct

Housing Part Hous Part

Judicial District Jud Dist

Justice Court [town/village name] Just Ct

Police Court Police Ct

Superior Court Super Ct

Supreme Court (Federal) US

Supreme Court (State) Sup Ct

Supreme Court,
Appellate Term

App Term

Surrogate’s Court Sur Ct

(8) Citation to Slip Opinions

Opinions scheduled for publication in the Official Reports
are cited as follows:

(People v Daly, — Misc 3d —, 2011 NY Slip Op 21371 [Crim
Ct, NY County 2011])
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(Franklin Corp. v Prahler, — AD3d —, 2011 NY Slip Op
07947 [4th Dept 2011])

(Tkeshelashvili v State of New York, — NY3d —, 2011 NY
Slip Op 08451 [2011])

2.2 (b) Unofficially Reported or Unreported Decisions

(1) New York Parallel Unofficial Citations

Parallel unofficial citations are not used for officially re-
ported New York State cases.

(2) Citation to Unreported Cases

Unreported New York Slip Opinions with Published
Abstracts

A number of opinions not selected for full publication in the
Miscellaneous Reports are published in abstract form in
the printed Miscellaneous 3d Reports and in full text in the
Slip Opinion Service and online Official Reports. Each
opinion is assigned a Miscellaneous 3d citation as well as a
unique Slip Opinion citation that is paginated to permit
pinpoint page references.

Cite as follows:

(Matter of Lee v Chin, 1 Misc 3d 901[A], 2003 NY Slip Op
51455[U] [Sup Ct, NY County 2003])

Pinpoint page reference:

(Matter of Lee v Chin, 1 Misc 3d 901[A], 2003 NY Slip Op
51455[U], *9 [Sup Ct, NY County 2003])

(Matter of Lee v Chin, 1 Misc 3d 901[A], 2003 NY Slip Op
51455[U], *1-3 [Sup Ct, NY County 2003])

(Matter of Lee v Chin, 1 Misc 3d 901[A], 2003 NY Slip Op
51455[U], *1, *3 [Sup Ct, NY County 2003])

Subsequent short-form citation:

(Lee, 2003 NY Slip Op 51455[U], *7), not (Lee at *7)

Unreported New York Slip Opinions without Pub-
lished Abstracts

Unreported slip opinions not abstracted in the Miscella-
neous Reports are cited as follows:
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(Hwang v Cunningham, 2011 NY Slip Op 33038[U] [Sup
Ct, Nassau County 2011])

Unreported Appellate Motion Decisions

Most Appellate Division and Appellate Term motion deci-
sions are not published in print. They are cited as follows:

(Blair v Pierre, 2006 NY Slip Op 78812[U] [2d Dept 2006])

Other Unreported Cases

Cite unreported cases not published in the New York Slip
Opinion Service using citation naming conventions found
in standard citation manuals and include any information
that would be useful in identifying the case:

(Keenan v Dayton Beach Park No. 1 Corp., Sup Ct, Queens
County, June 5, 1990, Hentel, J., index No. 10302/84)

(Sinha v Sinha, Sup Ct, NY County, Oct. 3, 2003, Hoahng,
Special Ref.)

(People v Moody, Sup Ct, NY County, Oct. 17, 1985, Neco, J.,
indictment No. 84-201)

(Paul v State of New York, Ct Cl, Mar. 14, 2008, Minarik, J.,
claim No. 109802, UID No. 2008-031-051)

(People v Boss, Sup Ct, Albany County, Feb. 17, 2000,
Teresi, J., slip op at 4)

(3) Citation to the New York Law Journal

Where a case is not officially reported or published as an
unreported case in the New York Slip Opinion Service, but
appears in the New York Law Journal, cite as follows:

(Matter of Lutz, NYLJ, Mar. 28, 1986 at 15, col 5 [Sur Ct,
NY County 1986])

(People v Shulman, NYLJ, Apr. 2, 1999 at 35, col 6, at 36,
col 1 [Suffolk County Ct 1999])

(Tryon v Westermann, NYLJ, Oct. 6, 2000 at 30, col 5 [Sup
Ct, Nassau County 2000, Austin, J.])

For online version of the New York Law Journal:

(Matter of Parisi, NYLJ 1202538693000 [Sur Ct, Queens
County 2011])
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Pinpoint page reference:

(Matter of Parisi, NYLJ 1202538693000, *7 [Sur Ct,
Queens County 2011])

(4) Discontinued Unofficial Report

Where the choice lies between an unofficial report that is
current and a discontinued unofficial report, the current
report should be cited:

(National Mahaiwe Bank v Hand, 30 NYS 508 [Sup Ct,
Gen Term, 1st Dept 1894])

not

(National Mahaiwe Bank v Hand, 80 Hun 584 [Sup Ct,
Gen Term, 1st Dept 1894])

2.3 FEDERAL AND OUT-OF-STATE DECISIONS

2.3 (a) Supreme Court of the United States

(1) Citation to Official Reports

Supreme Court of the United States cases are cited from
the United States Reports where available:

(Ohralick v Ohio State Bar Assn., 436 US 447 [1978])

Include whatever optional information is desired:

(Sandin v Conner, 515 US 472 [1995, Rehnquist, Ch. J.])

(2) Citation to Unofficial Reports

When the citation to the United States Reports is unavail-
able, supply a blank citation to the United States Reports
with a parallel citation to an unofficial report as follows:

(Greene v Fisher, 565 US —, —, 132 S Ct 38, 42-43 [2011])

or

(Greene v Fisher, 565 US —, —, 181 L Ed 2d 336, 339-340
[2011])

2.3 (b) Other Federal Courts

(1) Reported Federal Cases

Cite other federal court decisions as follows:
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(United States v Seltzer, 227 F3d 36 [2d Cir 2000])

(Dennis v Warren, 779 F2d 245 [5th Cir 1985]; Schultz v
Frisby, 619 F Supp 792 [ED Wis 1985])

(Mavrovich v Vanderpool, 427 F Supp 2d 1084 [D Kan
2006])

(United States v Gridley, 725 F Supp 398 [ND Ind 1989])

Include whatever optional information is desired:

(Jean v Collins, 221 F3d 656 [4th Cir 2000 en banc])

(2) Unreported Federal Cases

(Lonf v Apfel, 1 Fed Appx 326 [6th Cir 2001])

(Packer v City of Toledo, 1 Fed Appx 430 [6th Cir 2001])

(Lewis v Bloomburg Mills, US Dist Ct, SC, Dec. 30, 1982,
Hemphill, J.)

(Govic v New York City Tr. Auth., US Dist Ct, SD NY, 89 Civ
7062, DiCarlo, J., 1989)

2.3 (c) Out-of-State and Unofficial Case Citations

(1) Where Official Reports Available

Out-of-state cases are cited to the state official reports
where available, including online versions for jurisdictions
that publish cases in electronic format only, followed by the
parallel National Reporter System citation:

(Newbold v Arvidson, 105 Idaho 663, 672 P2d 231 [1983])

(State v Nichols, 2016-NMSC-001, 363 P3d 1187 [2015])

(2) Where Official Reports Unavailable

Where an out-of-state case is cited only to the National
Reporter System because no official citation is available,
the name of the jurisdiction should be added in abbreviated
form in brackets:

(Brinker v First Natl. Bank, 37 SW2d 136 [Tex Commn App
1931])
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(3) Citing Reports Known by Name of Reporter

When citing reports known by name of the reporter, except
New York and English reports, the jurisdiction should be
added in abbreviated form in brackets after the name of
the reporter:

(Meade v M’Dowell, 5 Binn [Pa] 195 [Sup Ct 1812])

(4) Public Domain (Vendor or Medium Neutral) Ci-
tation

When a public domain citation is provided, supply a
parallel citation to a published source:

(Alberte v Anew Health Care Servs., 232 Wis 2d 587, 595,
605 NW2d 515, 519, 2000 WI 7, ¶ 12 [2000])

If the only source is a website, supply additional informa-
tion using section 2.4 (a) (3). Appendix 2 (D) contains a list
of jurisdictions that have adopted a public domain citation.

2.4 OTHER SOURCES OF DECISIONS

2.4 (a) Electronic Case Citations

(1) Online Services

Citation to a case contained in an electronic service (e.g.
Westlaw or Lexis) is permissible only when the case is not
published in book form. Provide the case name, citation,
court, decision date and docket or index number. If the
source is Westlaw or Lexis, and access to both is available,
cite both services:

(Savitt v Vacco, 1998 WL 690939, *7, 1998 US Dist LEXIS
15582, *21-22 [ND NY, Sept. 28, 1998, No. 95-CV-1842
(RSP/DRH)])

(Beasley v Hub City Texas, L.P., 2003 WL 22254692, *2 n 3,
2003 Tex App LEXIS 8550, *5 n 3 [Sept. 29, 2003, No.
01-03-00287-CV])

(Fulton Bank, N.A. v UBS Sec., LLC, 2011 BL 286582 [ED
Pa, Nov. 7, 2011, No. 10-Civ-01093]) [Bloomberg Law]

(2) Citing Tabular Cases

Citation for tabular cases where the full text is published
only on Westlaw and Lexis:
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(Regal v General Motors Corp., 266 Wis 2d 1060, 668 NW2d
562 [2003] [table; text at 2003 WL 21537821, *3, 2003 Wis
App LEXIS 634, *13-14 (2003)])

(United States v Hollingsworth, 81 F3d 171 [9th Cir 1996]
[table; text at 1996 WL 138583, 1996 US App LEXIS 8610
(1996)])

Pinpoint page reference:

(1996 WL 138583, *3, 1996 US App LEXIS 8610, *9)

(3) Internet Material

Citation to decisions posted on the Internet is permitted
where the material is not readily available in print. Pro-
vide the uniform resource locator (URL) precisely as it
appears in the Internet browser; the case name or docu-
ment title; the precise identifier, such as case citation or
number; and the date of the decision, adding if applicable
the date that the decision was updated or corrected. Add
pinpoint citations, if any, after the precise identifier. The
name of the author may be added if desired:

(Applications of a Child with a Disability [Board of
Educ. of Kenmore-Tonawanda Union Free Sch. Dist.], http:
//www.sro.nysed.gov//decisionindex/1996/96-55-96-66.htm
[NY St Educ Dept, Off of St Review, Decision Nos. 96-55 &
96-66, Nov. 20, 1996, Eldridge, SRO, last accessed Jan. 10,
2007])

(Application of Red & White Ferries, Inc., http://docs.
cpuc.ca.gov/PUBLISHED/FINAL_DECISION/3598.htm
[Cal Pub Util Commn Decision No. D0011040 (Nov. 21,
2000, as corrected through Nov. 27, 2000)])

(Gilbow v Travis, 2009 Ark App 254 [Apr. 8, 2009], http://
opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?
docid=38737)

2.4 (b) Commission, Agency and Ethics Opinions

(1) Commission and Agency Documents and
Materials

Cite as follows:

(31 PERB ¶ 3050 [1998])

(11 Ops Counsel SBRPS No. 37 [2002])

(9 Ops Counsel SBEA No. 84 at 153 [1991]) [Note: pre-1994]
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(1937 Ops Atty Gen 113) [Note: pre-1983]

(1999 Ops Atty Gen No. 99-F3 at 1011) [Note: formal opinion]

(2006 Ops Atty Gen No. 2006-F4) [Note: formal opinion]

(1932 Atty Gen [Inf Ops] 206) [Note: pre-1983]

(1999 Ops Atty Gen No. 99-5) [Note: informal opinion]

(12 Ops St Comp No. 8208 at 276 [1956]) [Note: pre-1978]

(2001 Ops St Comp No. 2001-3)

(1998 Ops St Comp No. 98-10 at 26)

(39 US Atty Gen 132)

(NY Dept of Social Servs Admin Directive 96 ADM-8 at 20)

(Dept of Corr Servs Directive No. 4911 § III-A-2)

(NY City Campaign Fin Bd Advisory Op No. 2007-2)

(NY City Dept of Bldgs Operations Policy and Procedure
Notice No. 4/98)

(NY St Div of Hous & Community Renewal Advisory Op
No. 92-1)

(NY St Dept of Taxation & Fin Advisory Op No. TSB-A-
O6[2]M)

(34 NY PSC 1524 [Op No. 94-24])

(2000 NY PSC Op No. 96-12 at 31) [Note: online opinions]

(Ruling on Confidential Trade Secret Status of Testimony
and Exhibits, NY PSC Case No. 02-C-1425 [Oct. 8, 2004])
[Note: online documents]

(36 Ed Dept Rep 508 [Decision No. 13,787]) [Note: decisions
in volumes 1-49]

(51 Ed Dept Rep, Decision No. 16,256) [Note: decisions in
volume 50 and above]

(Comm on Open Govt OML-AO-3899 [2004]) [Note: Open
Meetings Law Advisory Opinion]

(Comm on Open Govt FOIL-AO-13559 [2002]) [Note: FOIL
Advisory Opinion]
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(Ops Gen Counsel NY Ins Dept No. 02-07-23 [July 2002])
[Note: online opinions]

(NY St Ins Dept 2002 Circular Letter No. 25, RE: Applica-
bility, Guidelines and Procedures for Compliance with the
Provisions of the Terrorism Risk Insurance Act 2002;
Guidelines for the Use of Limitations for Acts of Terrorism
in Commercial Property/Casualty Policies)

(Dept of Corr & Community Supervision Directive No.
6922 § II)

(NY St Off of Children & Family Servs Admin Directive
11-OCFS-ADM-01)

Some suggested forms of commission and agency document
citations in running text are as follows:

New York State Division of Housing and Community
Renewal Advisory Opinion No. 92-1 provides . . .

2001 Opinions of the State Comptroller No. 2001-3
provides . . .

Supply case name information where applicable. For ex-
ample:

(Matter of Freeport Union Free Sch. Dist. [Freeport Educ.
Off. Assn.], 31 PERB ¶ 4021 [1998])

(Matter of Monroe County Civ. Serv. Empls. Assn., Inc.,
Local 1000, AFSCME, AFL-CIO, Monroe County Part-Time
Empl. Unit, Local 828 [County of Monroe], 44 PERB ¶ 4576
[2011, Fitzgerald, ALJ]) [Note: Acceptable PERB administra-
tive law judge opinion; use of the ALJ’s name is optional]

(AmBase Corp. v Commissioner of Internal Revenue, TC
Memo 2001-122 [2001])

(Matter of Kyte, 2012 WL 2992105, 2012 NY Tax LEXIS 64
[NY St Div of Tax Appeals DTA No. 824871, July 12, 2012])

(Employer: NYC Tr. Auth., 2002 WL 231989, *1, 2002 NY
Wrk Comp LEXIS 87935, *3 [WCB No. 0975 4254, Feb. 7,
2002])

(2) Ethics Opinions

Cite as follows:

(11 Advisory Comm on Jud Ethics Op 91-68 [1991])
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(Advisory Comm on Jud Ethics Op 06-82 [2006]) [Note:
online opinions]

(NY St Ethics Commn Advisory Op 94-21 [1994])

(NY St Bar Assn Comm on Prof Ethics Op 656 [1993])

(Bar Assn of Nassau County Comm on Prof Ethics Op 2-89
[1989])

(ABA Comm on Ethics and Prof Responsibility Formal Op
342 [1975])

(NY City Bar Assn Comm on Prof Ethics Formal Op 2011-2
[2011])

(AMA Code of Med Ethics, Ops on Prac Matters E-8.081)

(2005 Ann Rep of NY Commn on Jud Conduct at 155)

(53 Rec of Assn of Bar of City of NY at 450 [1998])

(Matter of Gomez, NY City Conflicts of Interest Bd Case
No. 2012-095)

Some suggested forms of ethics opinions in running text
are as follows:

New York State Bar Association Committee on Professional
Ethics Opinion 656 (1993) provides . . .

New York City Bar Association Committee on Professional
Ethics Formal Opinion 2011-2 (2011) provides . . .
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3.0 STATUTES AND LEGISLATIVE MATERIALS

Contents of Section

3.1 NEW YORK STATUTES AND LEGISLATIVE
MATERIALS
3.1 (a) Statutory Abbreviation Style in General

3.1 (b) Statutory Citation Style

(1) Basic Citation Form

(2) Citation Strings and Multiple Statutory Citations

(3) Statutory Amendments, Additions and

Renumbering

(4) Former Statutes

3.1 (c) Nonstatutory Material in Statutory Compilations

3.1 (d) Session Laws and Unconsolidated Laws

3.1 (e) Model Codes, Proposed Codes and Uniform Laws

3.1 (f) Legislative and Other Materials

3.2 FEDERAL STATUTES AND LEGISLATIVE MATERIALS
3.2 (a) Federal Statutory Abbreviations

3.2 (b) Federal Statutory Citation Style

3.2 (c) Federal Legislative Materials

3.3 OUT-OF-STATE STATUTES

3.1 NEW YORK STATUTES AND LEGISLATIVE
MATERIALS

3.1 (a) Statutory Abbreviation Style in General

The statute name abbreviations listed in Appendix 4 should be
used for statutory citations within parentheses. Either the full
name or the abbreviated name may be used in running text.

3.1 (b) Statutory Citation Style

Use the basic citation form below for the initial citation to a
statute.

(1) Basic Citation Form

(a) Citations within Parentheses

Citations should appear within parentheses as follows:

(Penal Law art 80)

(Town Law § 199 [1] [a])
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(ECL 11-0703 [4] [b])

(General Municipal Law § 50-e [3] [d])

(CPLR 5602 [b] [2] [iii])

(Domestic Relations Law § 236 [B] [6] [a] [3])

(b) Citations in Running Text

Use the statute’s terminology when specifying its
divisions. For example, if the statute refers to its
“subdivisions,” “subsections,” “paragraphs,” “subpara-
graphs,” etc., use that terminology. If the statute does
not use any such terminology, use “subdivision,”
“paragraph,” “subparagraph,” “clause” in descending
order.

Some suggested forms of statutory citations in running
text are as follows:

Town Law § 199 provides . . .

Section 199 of the Town Law provides . . .

Penal Law article 80 provides . . .

Article 80 of the Penal Law provides . . .

Town Law § 199 (1) (a) provides . . .

Subdivision (1) of Town Law § 199 provides . . .

Paragraph (a) of Town Law § 199 (1) provides . . .

Subdivision (1) (a) of Town Law § 199 provides . . .

Subdivision (1) of section 199 of the Town Law
provides . . .

Subparagraph (iii) of CPLR 5602 (b) (2) provides . . .

Civil Practice Law and Rules § 5602 (b) (2) (iii)
provides . . .

CPLR 5602 (b) (2) (iii) provides . . .

Title 1 of article 3 of the RPTL provides . . .

Under article 23, title 27 of the Environmental Conser-
vation Law . . .
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(c) Short-Form References

A short-form reference may be used for subsequent
citations to the same statute. See section 1.3.

(§ 205.05)

(id. § 468-a)

Defendant moved pursuant to CPL 440.10 to vacate
the judgment of conviction. A 440.10 motion may be
denied without a hearing when . . .

(2) Citation Strings and Multiple Statutory Citations

(a) Parallel Hierarchy

Citations within Parentheses

References to parts, subdivisions, paragraphs, sub-
paragraphs, clauses, etc., of sections of statutes cited in
parallel hierarchy (divisions of sections of the same
rank or hierarchy) should appear within parentheses
as follows:

(Town Law § 199 [1], [3])

(CPLR 5602 [a], [b])

(Mental Hygiene Law § 9.27 [b] [1]-[10])

(Penal Law § 125.25 [1] [a], [b])

The comma is inserted between divisions of the same
rank.

Citations in Running Text

Some suggested forms of citation of parallel hierarchy
in running text are as follows:

Town Law § 199 (1), (3) provide . . .

Subdivisions (1) and (3) of Town Law § 199 provide . . .

Penal Law § 125.25 (1) (a) and (b) provide . . .

Recovery under Labor Law § 200 or § 240 is condi-
tioned upon . . .

Recovery under Labor Law §§ 200 and 240 is condi-
tioned upon . . .
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(b) Ascending Hierarchy

Citations within Parentheses

References to divisions of sections of statutes cited in
ascending hierarchy (divisions followed by more inclu-
sive divisions of the section) should appear within
parentheses as follows:

(Town Law § 199 [1] [a]; [3])

(CPLR 5602 [a] [1] [ii]; [b] [2])

(Vehicle and Traffic Law § 1193 [2] [b] [12]; [c] [1])

The semicolon is inserted at the point where a follow-
ing division is of a more inclusive character than the
preceding one.

Citations in Running Text

Some suggested forms of ascending hierarchy citations
in running text are as follows:

Town Law § 199 (1) (a) and (3) provide . . .

Subdivisions (1) (a) and (3) of Town Law § 199
provide . . .

(c) Multiple Sections of Statute with Section
Symbol

Citations within Parentheses

In citations of multiple sections of a statute, place two
section symbols before the first section cited. The form
is:

(Town Law §§ 199 [1]; 200)

(Town Law §§ 198, 199 [1] [a], [b]; [3]; 200)

(Labor Law §§ 200 [1], [4]; 220-a [2]; see also 220-c,
220-d)

Citations in Running Text

In citing multiple sections of a statute in running text,
the form is:

Town Law §§ 198, 199 (1) (a), (b) and (3) and 200
provide . . .
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Tax Law §§ 1132 (e) and 1139 (a) and 20 NYCRR 534.7
provide . . .

(d) Multiple Sections of Statute without Section
Symbol

Citations within Parentheses

Where the form of statutory citation omits the section
symbol (e.g. CPL, CPLR, ECL, EPTL, PRHPL, RPAPL,
SCPA), citations of multiple sections of the statute
appear as follows when cited within parentheses:

(CPL 30.20 [2]; 100.05)

(CPLR 5601 [a], [b] [2]; 5602 [a] [1] [ii])

(CPLR 3211 [a] [7]; 3212; see also 1003)

Citations in Running Text

When citations omitting the section symbol appear in
running text, the form is:

CPLR 5601 (a), (b) (2) and 5602 (a) (1) (ii) provide . . .

(3) Statutory Amendments, Additions and
Renumbering

(a) Basic Statutory Amendment

Citations within Parentheses

Cite as follows:

(Abandoned Property Law § 103 [a], as amended by L
1944, ch 498)

Citations in Running Text

Cite as follows:

Abandoned Property Law § 103 (a) (as amended by L
1944, ch 498) provides . . .

(b) Statutory Addition and Amendment

Citations within Parentheses

Cite as follows:
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(Energy Law § 12-103, as added by L 1978, ch 649, § 1,
as amended by L 1980, ch 556, § 1)

Citations in Running Text

Cite as follows:

Energy Law § 12-103 (as added by L 1978, ch 649, § 1,
as amended by L 1980, ch 556, § 1) provides . . .

(c) Renumbering of Statute

Citations within Parentheses

Cite as follows:

(UCCA 1812, as renum by L 1976, ch 156, § 8)

Citations in Running Text

Cite as follows:

UCCA 1812 (as renum by L 1976, ch 156, § 8)
provides . . .

(4) Former Statutes

(a) Basic Form

Cite statutes referred to in a historical context as:

(former Penal Law § 210 [5] [a])

(Court of Claims Act former § 12-a, now § 8)

When cited in running text, internal brackets are
changed to parentheses:

Former Penal Law § 210 (5) (a) provided . . .

(b) More Precise Form

When greater precision is desired, the following forms
may be used:

Citations within Parentheses

(Judiciary Law former § 434)

(Judiciary Law § 434 [former (6)])

(Education Law § 2518 [1] [former (a)])
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Citations in Running Text

RPTL former 306 stated . . .

Judiciary Law former § 434 provided . . .

Former section 434 of the Judiciary Law provided . . .

Judiciary Law § 434 (former [6]) provided . . .

Education Law § 2518 (1) (former [a]) provided . . .

3.1 (c) Nonstatutory Material in Statutory Compilations

(1) In General

Commercial statutory compilations often provide commen-
taries, statutory histories, reviser’s notes, etc., following a
statute or in an appendix. They are cited as follows:

(2) Citations within Parentheses

Cite as follows:

(McKinney’s Cons Laws of NY, Book 1, Statutes § 51)

(McKinney’s Cons Laws of NY, Book 621⁄2, UCC 2-716, NY
Annotations at 258 [2002 ed])

(McKinney’s Cons Laws of NY, Book 2, Constitution, Con-
stitutional Interpretation § 43 [1969 ed])

(McKinney’s Cons Laws of NY, Book 1, Statutes § 94,
Comment at 190 [1971 ed])

(Reviser’s Notes, McKinney’s Cons Laws of NY, Book 58A,
SCPA 2226 [now 2227] at 292 [1967 ed])

(David D. Siegel, Practice Commentaries, McKinney’s Cons
Laws of NY, Book 7B, CPLR C3219:1)

(David D. Siegel, Practice Commentaries, McKinney’s Cons
Laws of NY, CPLR C3219:1) [Note: online version]

(Peter Preiser, 1985 Supp Practice Commentary, Mc-
Kinney’s Cons Laws of NY, Book 11A, CPL 240.50, 1991
Supp Pamph at 203)

(Richard A. Givens, Supp Practice Commentaries, Mc-
Kinney’s Cons Laws of NY, Book 23A, General Obligations
Law § 5-701, 1991 Pocket Part at 8-9)
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(Advisory Comm Notes, reprinted following NY CLS, Book
4A, CPLR 105 at 48 [1999 ed])

(William C. Donnino, Practice Commentary, McKinney’s
Cons Laws of NY, 2005 Electronic Update, Penal Law
§ 250.45)

(Law Rev Commn Comments, reprinted in McKinney’s Cons
Laws of NY, Book 34A, Mental Hygiene Law § 81.10 at 130
[2006 ed])

(Brett S. Ward, Practice Insights, NY CLS, Book 44,
Family Ct Act § 1051, 2008 Cum Supp at 224)

(Bruce A. Rich, Practice Commentaries, McKinney’s Cons
Laws of NY, 2011 Electronic Update, Limited Liability
Company Law at part 3.8)

(Patrick M. Connors, 2013 Practice Commentaries, Mc-
Kinney’s Cons Laws of NY, Book 7B, CPLR 3012-b, 2014
Pocket Part at 18)

(see Vincent C. Alexander, Practice Commentaries, Mc-
Kinney’s Cons Laws of NY, Book 7B, CPLR 6501 at 464
[2010 ed])

(3) Citations in Running Text

Cite as follows:

McKinney’s Consolidated Laws of NY, Book 1, Statutes
§ 51 provides . . .

According to Constitutional Interpretation § 43 (Mc-
Kinney’s Cons Laws of NY, Book 2, Constitution [1969 ed])
. . .

David D. Siegel, Practice Commentaries (McKinney’s Cons
Laws of NY, Book 7B, CPLR C3219:1) explains . . .

David D. Siegel, Practice Commentaries (McKinney’s Cons
Laws of NY, CPLR C3219:1) explains . . . [Note: online
version]

Peter Preiser, 1985 Supplementary Practice Commentary
(McKinney’s Cons Laws of NY, Book 11A, CPL 240.50, 1991
Supp Pamph at 203) discusses . . .

As explained in Richard A. Givens, Supplementary Practice
Commentaries (McKinney’s Cons Laws of NY, Book
23A, General Obligations Law § 5-701, 1991 Pocket Part at
8-9) . . .
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The Advisory Committee Notes following CPLR 105
(reprinted in NY CLS, Book 4A at 48 [1999 ed]) provide
background . . .

According to the Reviser’s Notes (McKinney’s Cons Laws
of NY, Book 58A, SCPA 2226 [now 2227] at 292 [1967 ed])
. . .

As explained in Brett S. Ward, Practice Insights (NY CLS,
Book 44, Family Ct Act § 1051, 2008 Cum Supp at 224)
. . .

Law Revision Commission Comments (reprinted in Mc-
Kinney’s Cons Laws of NY, Book 34A, Mental Hygiene Law
§ 81.10 at 130 [2006 ed]) state . . .

According to Patrick M. Connors in his 2013 Practice
Commentaries (McKinney’s Cons Laws of NY, Book 7B,
CPLR 3012-b, 2014 Pocket Part at 18) . . .

Vincent C. Alexander (Practice Commentaries, McKinney’s
Cons Laws of NY, Book 7B, CPLR 6501 at 464 [2010 ed])
has indicated . . .

3.1 (d) Session Laws and Unconsolidated Laws

(1) In General

New York session laws may be cited when referring to a
statutory enactment not contained in the consolidated laws
or to indicate the addition, amendment, renumbering or
repeal of a consolidated law or division thereof. Citation
may be made to the appropriate session and chapter as
well as to the act’s popular name or short title, if any. In
addition, if the enactment is contained in McKinney’s
Unconsolidated Laws of New York or New York Consoli-
dated Laws Service Unconsolidated Laws, a citation to
these compilations may be included. Subsequent refer-
ences to an unconsolidated law’s popular name or short
title may appear in an abbreviated form (e.g. Emergency
Tenant Protection Act of 1974 [ETPA] or Rent Stabilization
Law of 1969 [RSL]), using a section sign (ETPA § 5).

(2) Citations within Parentheses

Cite as follows:

(L 1962, ch 21, as amended)

(Abandoned Property Law § 103 [a], as amended by L 1944,
ch 498)
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(Nassau County Administrative Code § 5-14.0 [L 1939, chs
272, 701-709, as amended])

(McKinney’s Uncons Laws of NY § 8605 [Local Emergency
Housing Rent Control Act § 5, as added by L 1962, ch 21,
§ 1, as amended])

(CLS Uncons Laws of NY ch 249-A, § 1 [5] [Local Emergency
Housing Rent Control Act § 5, as added by L 1962, ch 21, § 1,
as amended])

(2004 McKinney’s Session Law News of NY, No. 1 at A-14
[Apr. 2004])

(1813 Rev L of NY, 36th Session, ch IV, § VI [1 Van Ness
and Woodworth rev at 326])

(McKinney’s Uncons Laws of NY § 6266 [3] [Urban Devel-
opment Corporation Act (UDCA) § 16 (3), as added by
L 1968, ch 174, § 1, as amended])

Subsequent Citation:

(Uncons Laws § 6266 [3] [UDCA § 16 (3)]) or (UDCA § 16
[3]) or (Uncons Laws § 6266 [3])

(Emergency Tenant Protection Act of 1974 [ETPA] § 5
[McKinney’s Uncons Laws of NY § 8625 (L 1974, ch 576,
sec 4, § 5, as amended)])

Subsequent citation:

(ETPA § 5 [Uncons Laws § 8625]) or (ETPA § 5) or (Uncons
Laws § 8625)

(3) Citations in Running Text

Cite as follows:

Laws of 1962 (ch 21, as amended) or chapter 21 of the Laws
of 1962 (as amended)

Abandoned Property Law § 103 (a) (as amended by L 1944,
ch 498)

Nassau County Administrative Code § 5-14.0 (L 1939, chs
272, 701-709, as amended)

McKinney’s Unconsolidated Laws of NY § 8605 (Local
Emergency Housing Rent Control Act § 5, as added by L
1962, ch 21, § 1, as amended)
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Consolidated Laws Service Unconsolidated Laws of NY
chapter 249-A, § 1 (5) (Local Emergency Housing Rent
Control Act § 5, as added by L 1962, ch 21, § 1, as amended)

Emergency Tenant Protection Act of 1974 (ETPA) § 5 (Mc-
Kinney’s Uncons Laws of NY § 8625 [L 1974, ch 576, sec 4,
§ 5, as amended])

Urban Development Corporation Act (UDCA) (L 1968, ch
174, § 1, as amended) § 31-a (McKinney’s Uncons Laws of
NY § 6281-a)

McKinney’s Unconsolidated Laws of NY § 6266 (3) (Urban
Development Corporation Act [UDCA] § 16 [3], as added by
L 1968, ch 174, § 1, as amended)

3.1 (e) Model Codes, Proposed Codes and Uniform Laws

Cite as follows:

(Model Penal Code § 210.2 [Proposed Official Draft 1962])

(Model Code of Evidence rule 502 [1942])

(Uniform Adoption Act [1994] § 1-101, 9 ULA [part 1A] 20
[1999])

Uniform Parentage Act [2000] § 101, ULA Parentage § 101
[2008]) [Note: online version]

(Proposed NY Code of Evidence § 506 [a] [1982])

When citing in running text, convert internal brackets to
parentheses.

3.1 (f) Legislative and Other Materials

Cite as follows:

(1964 NY Legis Doc No. 12 at 10)

(21st Ann Rep of Chief Admin of Cts at 15)

(21st Ann Rep of NY Jud Conf at 403)

(14th Ann Rep of Jud Conf on CPLR, reprinted in 21st Ann Rep
of NY Jud Conf, ch 6 at 278, 293)

(Governor’s Mem approving L 1989, ch 750, 1989 NY Legis Ann
at 326)
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(Mem of Off of Ct Admin, 1990 McKinney’s Session Laws of NY
at 2937)

(Simplification of Discovery and the Use of Non-Party Business
Records, 2002 Rep of Advisory Comm on Civ Prac to Chief
Admin Judge of Cts of St of NY, reprinted in 2002 McKinney’s
Session Laws of NY at 2164)

(1985 Rep of Advisory Comm on Civ Prac, reprinted in 1985
McKinney’s Session Laws of NY at 3432)

(Rep of Law Rev Commn, 1984 McKinney’s Session Laws of NY
at 2933-2934)

(1994 Rep of NY Law Rev Commn at 27)

(1995 Rep of Advisory Comm on Crim Law and Pro at 43)

(Harmonizing Inconsistent Distributions, 2006 Rep of Sur Ct
Advisory Comm at 25)

(Staff Notes of Temp St Commn on Rev of Penal Law and Crim
Code, 1964 Proposed NY Penal Law [Study Bill, 1964 Senate
Intro 3918, Assembly Intro 5376] § 25.05 at 264)

(Staff Comment of Temp St Commn on Rev of Penal Law and
Crim Code, 1967 Proposed NY CPL 205.40 at 274)

(Interim Rep of Temp St Commn on Rev of Penal Law and Crim
Code, 1962 NY Legis Doc No. 41 at 8)

(1968 Study Bill and Commn Rep of Temp Commn on Rev of
Penal Law and Crim Code, Introductory Comments at xviii)

(2004 Extraordinary Session NY Senate Bill S1-A § 1 [July 20,
2004])

(1981 NY Assembly Bill A2566)

(1982 NY Senate-Assembly Bill S9566, A12451)

(Mem of Assembly Rules Comm, Bill Jacket, L 1989, ch 659)

(Rep of Legal Div, Comm on Gen Welfare at 12-13, Local Law
Bill Jacket, Local Law No. 39 [1991] of City of NY)

(4th Rep of Temp St Commn on Estates, 1965 NY Legis Doc No.
19 at 24)

(3 Rev Rec, 1938 NY Constitutional Convention at 2204)
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(Problems Relating to Bill of Rights and General Welfare, 1938
Rep of NY Constitutional Convention Comm, vol 6 at 12)

(Governor’s Approval Mem, Bill Jacket, L 1996, ch 635 at 54,
1996 NY Legis Ann at 459) [Note: provide a parallel citation to
McKinney’s Session Laws or New York Legislative Annual if avail-
able]

(Sponsor’s Mem, Bill Jacket, L 1994, ch 222)

(Senate Introducer’s Mem in Support, Bill Jacket, L 1996, ch
600 at 11) [Note: Bill Jacket cumulatively paginated]

(Letter from St Ins Dept, June 30, 1980 at 3, Bill Jacket, L
1998, ch 586) [Note: reference to pagination of document]

(NY Reg, Sept. 28, 1994 at 37-41)

(City Rec, June 30, 1986 at 1700)

(Executive Order [Pataki] No. 39 [9 NYCRR 5.39])

(NY City Executive Order No. 52 of 1967 § 5 [a] [2])

(NY Senate Debate on Senate Bill S2850, Mar. 6, 1995 at 1912)

(Council of City of NY Intro No. 1266, § 2, proposing amend-
ment to Administrative Code § 8-502 [a] [June 13, 1989])

(Civ Ct of City of NY, Legal/Statutory Mem 152A [eff June 21,
2004])

(Proposed Legislation to amend Domestic Relations Law
[“DRL”] § 117 and Estates, Powers and Trusts Law [“EPTL”]
§§ 2-1.3 and 3-3.3, Veto Jacket, Veto 106 of 1984 at 50)

(L 2002, ch 11, Governor’s Program Bill Mem No. 102, 2002 NY
Legis Ann at 7)

(Rep of Comm on Gen Welfare, 2005 NY City Legis Ann at 536)

(Dept of Audit and Control Mem in Opposition, Bill Jacket, L
1967, ch 193)

(Admin Order of Chief Admin Judge of Cts AO/245/08)

When citing in running text, convert internal brackets to
parentheses.
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3.2 FEDERAL STATUTES AND LEGISLATIVE MATERIALS

3.2 (a) Federal Statutory Abbreviations

Use the abbreviations listed in Appendix 4 as applicable.

3.2 (b) Federal Statutory Citation Style

(1) In General

Cite the United States Code if therein. Federal Public
Laws or United States Statutes at Large may be cited to
refer to an enactment not contained in the United States
Code or to indicate the addition, amendment, renumbering
or repeal of a law contained in the United States Code.

(2) Citations within Parentheses

Cite as follows:

(Homeland Security Act of 2002, 6 USC § 101 et seq., as
added by Pub L 107-296, 116 US Stat 2135)

(Social Security Act § 208 [42 USC § 408])

(Pub L 105-298, 112 US Stat 2827 [105th Cong, 2d Sess,
Oct. 27, 1998] [termed the “Sonny Bono Copyright Term
Extension Act”], amending 17 USC § 301 [c])

(Pub L 106-74, tit V, § 531, 113 US Stat 1109, amending
Multifamily Assisted Housing Reform and Affordability Act
of 1997 § 524 [42 USC § 1437f Note])

(Act of May 31, 1790 § 1 [1st Cong, 2d Sess, ch 15], 1 US
Stat 124, reprinted in Lib of Cong, Copyright Enactments,
1783-1900 at 30-32)

(Jones Act, 46 USC Appendix § 688)

(50 USC Appendix § 525)

(3) Citations in Running Text

Cite as follows:

Homeland Security Act of 2002 (6 USC § 101 et seq., as
added by Pub L 107-296, 116 US Stat 2135)

Title VII of the Civil Rights Act of 1964 (42 USC, ch 21,
§ 2000e et seq.)

Section 208 of the Social Security Act (42 USC § 408)
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Jones Act (46 USC Appendix § 688)

50 USC Appendix § 525

This principle is contained in title VII of the Civil Rights
Act of 1964 (42 USC, ch 21, § 2000e et seq.) . . .

3.2 (c) Federal Legislative Materials

Cite as follows:

(57 Fed Reg 48451 [1992], codified at 15 CFR 1150.1 et seq.)

(HR Rep 730, 95th Cong, 2d Sess at 25, reprinted in 1978 US
Code Cong & Admin News at 9130, 9134)

(S Rep 86-658, 86th Cong, 1st Sess, reprinted in 1959 US Code
Cong & Admin News at 2548)

(151 Cong Rec H3052-01 [May 5, 2005])

(Rep of Senate Judiciary Commn at 4, S Rep 103-361, 103rd
Cong, 2d Sess, reprinted in 1994 US Code Cong & Admin News
at 3259, 3260)

(HR Rep No. 103-392, 103rd Cong, 1st Sess, republished at
1993 WL 484758)

When citing in running text, convert internal brackets to
parentheses.

3.3 OUT-OF-STATE STATUTES

3.3 (a) Generally

The general rules of parenthetical and running text citation
should be observed when referring to out-of-state statutes.
Within parentheses the name of the statutory compilation
should be abbreviated, e.g. “(NJ Stat Ann)”; however, in run-
ning text, either the abbreviation or the full name, e.g. “New
Jersey Statutes Annotated,” may be used. In addition, the
relevant jurisdiction’s designation of statutory divisions should
be used. For example, some states refer to the first division of
a section as a subsection or the first division of an article as a
paragraph. Furthermore, use any abbreviations provided in an
out-of-state compilation’s prescribed form of statutory citation.
Citation to either the annotated or unannotated compilation is
acceptable.

STATUTES AND LEGISLATIVE MATERIALS 3.3

41



3.3 (b) Citations within Parentheses

Cite as follows:

(Fla Stat § 733.710)

(Cal Penal Code § 1324.1)

(Tex Fam Code Ann § 102.003 [a] [9])

3.3 (c) Citations in Running Text

Cite as follows:

Florida Statutes § 733.710

California Penal Code § 1324.1

Texas Family Code Annotated § 102.003 (a) (9)
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4.0 REGULATIONS, COURT RULES, JURY INSTRUCTIONS,
COLLOQUIES AND NEW YORK EVIDENCE GUIDE

Contents of Section

4.1 NEW YORK RULES, REGULATIONS, INSTRUCTIONS,
COLLOQUIES AND NEW YORK EVIDENCE GUIDE
4.1 (a) Basic Citation Form

4.1 (b) Particular Rules and Regulations

(1) Rules of the City of New York

(2) Rules of the Court of Appeals

(3) Rules of the Appellate Division

(4) Uniform Rules for the New York State Trial

Courts

(5) Rules of the Chief Administrator of the Courts

(6) Rules of Professional Conduct, Rules for

Attorney Disciplinary Matters, Code of

Professional Responsibility, Rules Governing

Judicial Conduct and Code of Judicial Conduct

(7) Rent Statutes and Regulations

(8) New York State Building Code

(9) International Property Maintenance Code

and International Fire Code

(10) New York City Building Code

(11) New York State Agency Regulations

4.1 (c) Pattern Jury and Criminal Jury Instructions

(1) Pattern Jury Instructions

(2) Criminal Jury Instructions

4.1 (d) Model Colloquies

4.1 (e) Guide to New York Evidence

4.2 FEDERAL RULES AND REGULATIONS
4.2 (a) Basic Citation Form

4.2 (b) Particular Rules and Regulations

(1) Federal Rules of Civil Procedure

(2) Federal Rules of Criminal Procedure

(3) Federal Rules of Evidence

(4) Federal Rules of Bankruptcy Procedure

(5) Federal Rules of Appellate Procedure

(6) Local Rules of the Untied States Court of Appeals
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4.1 NEW YORK RULES, REGULATIONS, INSTRUCTIONS,
COLLOQUIES AND NEW YORK EVIDENCE GUIDE

4.1 (a) Basic Citation Form

(1) Citations within Parentheses

The Official Compilation of Codes, Rules and Regulations
of the State of New York is cited within parentheses as
follows:

Unit Cited Example

Title (12 NYCRR [Department of
Labor])

Subtitle (9 NYCRR subtit A)

Chapter (12 NYCRR ch IV)

Part (12 NYCRR part 39)

Subpart (12 NYCRR subpart 23-1)

Section (12 NYCRR 39.8)
(12 NYCRR 23-1.7)

Subdivision (12 NYCRR 39.8 [c])

Subdivision and
paragraph

(12 NYCRR 23-1.7 [b] [1])

Appendix material (12 NYCRR Appendix
A-10, table 2)

Multiple citations (12 NYCRR 39.4 [d]; 39.5,
39.8 [c] [1])
(12 NYCRR 23-1.7 [b] [1];
23-1.8, 23-1.0)
(12 NYCRR parts 23, 27, 32)
(12 NYCRR parts 23-27)

Range of sections (6 NYCRR 248-1.1—248-11.1)

(2) Citations in Running Text

When cited in running text, internal brackets are changed
to parentheses as follows:

12 NYCRR 23-1.7 (b) (1)

(3) Using Name of State Agency

To incorporate the name of a specific agency in the citation,
see section 4.1 (b) (11).
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4.1 (b) Particular Rules and Regulations

(1) Rules of the City of New York

(a) Citations within Parentheses

Cite as follows:

(Personnel Rules and Regs of City of NY [55 RCNY
Appendix A] ¶ 4.7.1)

(Rules of City of NY Dept of Parks and Recreation
[56 RCNY] § 1-01)

Also may be cited as:

(56 RCNY 1-01)

(b) Citations in Running Text

Cite as follows:

Personnel Rules and Regulations of City of New York
(55 RCNY Appendix A) ¶ 4.7.1

Rules of City of New York Department of Parks and
Recreation (56 RCNY) § 1-01

Also may be cited as:

56 RCNY 1-01

(2) Rules of the Court of Appeals

(a) Citations within Parentheses

Cite as follows:

(Rules of Ct of Appeals [22 NYCRR] § 500.11)

(b) Citations in Running Text

Cite as follows:

Rules of the Court of Appeals (22 NYCRR) § 500.11

(3) Rules of the Appellate Division

(a) Citations within Parentheses

Cite as follows:
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(Rules of App Div, 2d Dept [22 NYCRR] § 670.3)

(Rules of App Div, All Depts [22 NYCRR] § 1215.1)

(b) Citations in Running Text

Cite as follows:

Rules of the Appellate Division, Second Department
(22 NYCRR) § 670.3

Rules of the Appellate Division, All Departments
(22 NYCRR) § 1215.1

or

Pursuant to section 670.3 of the Rules of the Appellate
Division, Second Department (22 NYCRR) . . .

(4) Uniform Rules for the New York State Trial
Courts

(a) Citations within Parentheses

Cite as follows:

(Uniform Rules for Trial Cts [22 NYCRR] § 202.5)

(b) Citations in Running Text

Cite as follows:

Uniform Rules for Trial Courts (22 NYCRR) § 202.5

(c) Particular Uniform Rules

Citations within Parentheses

Cite as follows:

(Uniform Rules for Sur Ct [22 NYCRR] § 207.6)

Citations in Running Text

Cite as follows:

Uniform Rules for Surrogate’s Court (22 NYCRR)
§ 207.6

(5) Rules of the Chief Administrator of the Courts

(a) Citations within Parentheses

Cite as follows:
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(Rules of Chief Admin of Cts [22 NYCRR] § 130-1.1)

(b) Citations in Running Text

Cite as follows:

Rules of the Chief Administrator of the Courts
(22 NYCRR) § 130-1.1

(6) Rules of Professional Conduct, Rules for Attorney
Disciplinary Matters, Code of Professional Re-
sponsibility, Rules Governing Judicial Conduct
and Code of Judicial Conduct

(a) Generally

Effective April 1, 2009, the Rules of Professional Con-
duct (22 NYCRR 1200.0) replaced the Code of Pro-
fessional Responsibility as the governing rules for
attorney conduct in New York. Matters occurring be-
fore April 1, 2009, are governed by the Code of Profes-
sional Responsibility and should cite that code and
include references to both the Disciplinary Rule and its
companion NYCRR provision.

(b) Citations within Parentheses

Cite as follows:

(Rules of Professional Conduct [22 NYCRR 1200.0]
rules 1.2 [d]; 3.4 [a] [6]; 8.4 [c], [d], [h])

(Rules of Professional Conduct [22 NYCRR 1200.0]
rules 1.1 Comment [2]; 1.8 Comment [8] [rev Jan.
2017])

(Rules for Attorney Disciplinary Matters [22 NYCRR]
§ 1240.1)

(Code of Professional Responsibility DR 1-102 [a] [7]
[22 NYCRR 1200.3 (a) (7)])

(Code of Professional Responsibility DR 9-101 [a]; DR
9-102 [22 NYCRR 1200.45 (a); 1200.46])

(Code of Professional Responsibility Canons 3, 4)

(Rules Governing Judicial Conduct [22 NYCRR]
§§ 100.2 [A], [B]; 100.3 [B] [1])

(Code of Judicial Conduct Canon 2)
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(c) Citations in Running Text

Cite as follows:

Rules of Professional Conduct (22 NYCRR 1200.0) rule
1.4 (a) (3)

or

rule 1.4 (a) (3) of the Rules of Professional Conduct (22
NYCRR 1200.0)

Comment (8) of Rules of Professional Conduct (22
NYCRR 1200.0) rule 1.8 (rev Jan. 2017)

Rules for Attorney Disciplinary Matters (22 NYCRR)
§ 1240.1

Code of Professional Responsibility EC 2-19, EC 7-23

Code of Professional Responsibility DR 1-102 (a) (7) (22
NYCRR 1200.3 [a] [7])

Code of Professional Responsibility DR 9-101 (a) and
DR 9-102 (22 NYCRR 1200.45 [a]; 1200.46)

Code of Professional Responsibility Canons 3, 4

Rules Governing Judicial Conduct (22 NYCRR)
§§ 100.2 (A) and (B) and 100.3 (B) (1)

Code of Judicial Conduct Canon 2

(7) Rent Statutes and Regulations

(a) Citations within Parentheses

Cite as follows:

(Emergency Housing Rent Control Law § —, as added
by L 1946, ch 274)

(Emergency Tenant Protection Act of 1974 [ETPA] § —,
as added by L 1974, ch 576, § 4)

(Emergency Tenant Protection Regulations [9 NYCRR]
§ —)

(Local Emergency Housing Rent Control Act § —, as
added by L 1962, ch 21, § 1)

(Loft Law [Multiple Dwelling Law art 7-C] § —)
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(NY City Loft Board Regulations [29 RCNY] § —)

(NY City Rent and Eviction Regulations [9 NYCRR]
§ —)

(NY City Rent and Rehabilitation Law [Administrative
Code of City of NY] § —)

(NY St Rent and Eviction Regulations [9 NYCRR] § —)

(Rent Stabilization Code [9 NYCRR] § —)

(Rent Stabilization Law of 1969 [Administrative Code
of City of NY] § —)

(b) Citations in Running Text

Either abbreviations or the full names may be used in
running text. Internal brackets are changed to paren-
theses as follows:

New York City Loft Board Regulations (29 RCNY) § —

(8) New York State Building Code

(a) Citations within Parentheses

Cite as follows:

(Building Code of NY St § 101.4.1 [2002])

(b) Citations in Running Text

Cite as follows:

Building Code of New York State § 101.4.1 (2002)

(9) International Property Maintenance Code and
International Fire Code

(a) Citations within Parentheses

Cite as follows:

(International Property Maintenance Code § 301.1
[2015])

(International Fire Code § 5102.1 [2015])

(b) Citations in Running Text

Cite as follows:
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International Property Maintenance Code § 301.1
(2015)

International Fire Code § 5102.1 (2015)

(10) New York City Building Code

(a) Citations within Parentheses

Cite as follows:

(NY City Building Code [Administrative Code of City of
NY, tit 28, ch 7] § BC 105.6.1)

(1968 Building Code of City of NY [Administrative
Code of City of NY] § 27-232)

(b) Citations in Running Text

Cite as follows:

New York City Building Code (Administrative Code of
City of NY, tit 28, ch 7) § BC 105.6.1

1968 Building Code of City of New York (Administra-
tive Code of City of NY) § 27-232

(11) New York State Agency Regulations

(a) Citations within Parentheses

Cite as follows:

(Department of Health Regulations [10 NYCRR]
§ 59.2)

(Department of Financial Services Regulations [11
NYCRR] § 65-1.1)

(11 NYCRR 60-2.3 [f] [INSURING AGREEMENTS] [I]
[c])

(b) Citations in Running Text

Cite as follows:

Department of Health Regulations (10 NYCRR) § 59.2

Department of Financial Services Regulations (11
NYCRR) § 65-1.1
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11 NYCRR 60-2.3 (f) (INSURING AGREEMENTS) (I)
(c)

4.1 (c) Pattern Jury and Criminal Jury Instructions

(1) Pattern Jury Instructions

Citation to charge:

(PJI 2:225)

Citation to comment:

(1 NY PJI3d 2:225 at 1225 [2007])

(1B NY PJI3d 2:150 at 841-843 [2010])

(NY PJI 2:225, Comment, Caveat 2) [Note: online trea-
tise]

(2 NY PJI2d 3:45 at 425 [2009])

Citation to requests to charge:

(1A NY PJI3d, General Principles—Requests to
Charge at 9 [2016])

In running text, convert internal brackets to parenthe-
ses.

(2) Criminal Jury Instructions

Citation to online revised material

Citation to charge:

(CJI2d[NY] Penal Law § 125.27)

(CJI2d[NY] Culpable Mental States—Intent)

(CJI2d[NY] Penal Law art 265, Intent to Use Unlaw-
fully and Justification)

(CJI2d[NY] Statements [Admissions, Confessions]—
Custodial Statements)

Citation to charge and endnote:

(CJI2d[NY] Accessorial Liability n 8)

Citation including revision date:
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(CJI2d[NY] Accessorial Liability [last rev July 29,
2002])

(CJI2d[NY] Accessorial Liability [as rev July 29, 2002])
[Note: to emphasize specific revision]

Charge to former crimes:

(CJI2d[NY] Penal Law former § 130.35 [1])

Capital charges:

(CJI2d[NY] Capital Sentencing; Preliminary Instruc-
tions and Voir Dire)

Citation to unrevised material

Citation to charge and text:

(1 CJI[NY] 8.01 at 377)

Citation to charge:

(1 CJI[NY] 8.03)

(CJI2d[NY] Defense, Justification: Use of Deadly
Physical Force in Defense of a Person) [Note: replaces
Penal Law § 35.15]

In running text, convert internal brackets to parenthe-
ses.

4.1 (d) Model Colloquies

Model colloquy scripts prepared by the Unified Court
System Committee for Criminal Jury Instructions and
Model Colloquies are cited as follows.

Citations within parentheses:

(NY Model Colloquies, Bail Admonitions)

Citations in running text:

New York Model Colloquies, Bail Admonitions states
. . .

or

NY Model Colloquies, Bail Admonitions provides . . .
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4.1 (e) Guide to New York Evidence

Provisions of the Guide to New York Evidence prepared
by the Chief Judge’s Judicial Advisory Committee on
Evidence are cited as follows.

Citations within parentheses:

(Guide to NY Evid rule 8.03, Admissibility of Hearsay)

(Guide to NY Evid rule 8.03, Admissibility of Hearsay,
Note at 3)

Citations in running text:

Guide to New York Evidence rule 8.03 (Admissibility of
Hearsay) . . .

or

As explained in rule 8.03 of the Guide to New York
Evidence (Admissibility of Hearsay), . . .

or

The Guide to New York Evidence (rule 8.03, Admissi-
bility of Hearsay, Note at 3) explains . . .

Citation of revised provisions:

Use the appropriate citation format above and add a
parenthetical specifying the revision date.

(Guide to NY Evid rule 8.03, Admissibility of Hearsay
[rev July 29, 2017])

4.2 FEDERAL RULES AND REGULATIONS

4.2 (a) Basic Citation Form

(1) Citations within Parentheses

The Code of Federal Regulations is cited within parenthe-
ses as follows:

Unit Cited Example

Title (7 CFR [Agriculture])

Subtitle (7 CFR subtit A)

Part (7 CFR part 8)

Chapter (42 CFR ch IV)
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Unit Cited Example

Section (7 CFR 8.6)

Paragraph (7 CFR 8.6 [a])

Paragraph and
subparagraph

(7 CFR 8.6 [a] [1])

Multiple citations (7 CFR 8.6, 8.7-8.9)

(2) Citations within Parentheses Including Date

Include date if greater precision is required, as follows:

(7 CFR 8.6 [2000])

(3) Citations in Running Text

When cited in running text, internal brackets are changed
to parentheses as follows:

7 CFR 8.6 (2000)

4.2 (b) Particular Rules and Regulations

(1) Federal Rules of Civil Procedure

(a) Citations within Parentheses

Cite as follows:

(Fed Rules Civ Pro rule 4 [b])

(b) Citations in Running Text

Cite as follows:

Federal Rules of Civil Procedure rule 4 (b)

(2) Federal Rules of Criminal Procedure

(a) Citations within Parentheses

Cite as follows:

(Fed Rules Crim Pro rule 8 [a])

(b) Citations in Running Text

Cite as follows:

Federal Rules of Criminal Procedure rule 8 (a)
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(3) Federal Rules of Evidence

(a) Citations within Parentheses

Cite as follows:

(Fed Rules Evid rule 804 [b] [6])

(b) Citations in Running Text

Cite as follows:

Federal Rules of Evidence rule 804 (b) (6)

(4) Federal Rules of Bankruptcy Procedure

(a) Citations within Parentheses

Cite as follows:

(Fed Rules Bankr Pro rule 9007)

(b) Citations in Running Text

Cite as follows:

Federal Rules of Bankruptcy Procedure rule 9007

(5) Federal Rules of Appellate Procedure

(a) Citations within Parentheses

Cite as follows:

(Fed Rules App Pro rule 10)

(b) Citations in Running Text

Cite as follows:

Federal Rules of Appellate Procedure rule 10

(6) Local Rules of the United States Court of Appeals

(a) Citations within Parentheses

Cite as follows:

(Second Cir Local Rule 46.2)
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(b) Citations in Running Text

Cite as follows:

Second Circuit Local Rule 46.2
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5.0 CONSTITUTIONS

Contents of Section

5.1 GENERAL RULE

5.2 EXAMPLES

5.3 HISTORICAL CONSTITUTIONAL MATERIAL

5.1 GENERAL RULE

Cite English language constitutions by country or state.

5.2 EXAMPLES

5.2 (a) Citations within Parentheses

When cited within parentheses, both the name of the country
or state and the word “Constitution” should be abbreviated, as
in the following examples:

(NY Const art VI)

(NY Const, art VI, § 35)

(US Const, art III, § 3)

(US Const, art VI, cl 2)

(US Const, art I, § 8 [3])

(US Const, 14th Amend, § 1)

(US Const 14th, 15th Amends)
or

(US Const Fourteenth Amend)
or

(US Const Amend XIV)

(1821 NY Const, art I, § 1)

(US Const, art I, § 8, cl 3)

5.2 (b) Citations in Running Text

When constitutional citations appear in running text, either
abbreviations or full names may be used. Some suggested
forms are as follows:
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NY Constitution article VI

New York Constitution article VI

NY Constitution, article VI, § 35

US Constitution, article III, § 3

United States Constitution, article III, § 3

US Constitution, article VI, clause 2

article VI (cl 2) of the US Constitution

US Constitution, 14th Amendment, § 1

article I (§ 8 [3]) of the US Constitution

article I, § 8 (3) of the US Constitution

US Constitution 14th Amendment
or

US Constitution Fourteenth Amendment
or

US Constitution Amendment XIV
or

Fourteenth Amendment of the United States Constitution
or

Fourteenth Amendment to the United States Constitution

1821 New York Constitution, article VII, § 6

US Constitution, article I, § 8, clause 3

New York State Constitution, article XVI, § 3

5.3 HISTORICAL CONSTITUTIONAL MATERIAL

Cite historical constitutional material as follows:

(Madison, Federalist No. 43)
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6.0 TREATIES AND INTERNATIONAL AGREEMENTS

Contents of Section

6.1 GENERAL RULE

6.2 EXAMPLES

6.1 GENERAL RULE

Treaties signed before 1949 are contained in and cited to the
United States Statutes at Large. Treaties signed since 1949 are
contained in and may be cited to United States Treaties and Other
International Agreements (UST) (the official source). Those trea-
ties signed since 1945 are also published in and may be cited to the
Treaties and Other International Acts Series (TIAS) (the unofficial
source).

6.2 EXAMPLES

6.2 (a) Citations within Parentheses

Cite as follows:

(Treaty of Ghent, 8 US Stat 218 [1814])

(Bermuda Multilateral Telecommunications Agreement, 60 US
Stat 1636, TIAS No. 1518 [1945])

(Hague Convention on the Taking of Evidence Abroad in Civil
or Commercial Matters, 23 UST 2555, TIAS No. 7444 [1970])

(Warsaw Convention art 17, 49 US Stat 3000, 3018, reprinted
following 49 USCA § 40105)

(Convention for International Carriage by Air art 2, May 28,
1999, reprinted in S Treaty Doc No. 106-45, 1999 WL
33292734, 1999 UST LEXIS 175 [Montreal Convention])

(Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, art II, § 2, reprinted following 9 USCA § 201)

6.2 (b) Citations in Running Text

Cite as follows:

Treaty of Ghent (8 US Stat 218 [1814])
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Bermuda Multilateral Telecommunications Agreement (60 US
Stat 1636, TIAS No. 1518 [1945])

Hague Convention on the Taking of Evidence Abroad in Civil or
Commercial Matters (23 UST 2555, TIAS No. 7444 [1970])

Warsaw Convention article 17 (49 US Stat 3000, 3018, re-
printed following 49 USCA § 40105)

Convention for International Carriage by Air article 2 (re-
printed in S Treaty Doc No. 106-45, 1999 WL 33292734, 1999
UST LEXIS 175 [May 28, 1999] [Montreal Convention])

Article II, § 2 of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (reprinted following 9
USCA § 201)
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7.0 LEGAL PERIODICALS, TREATISES AND OTHER WORKS
AND DOCUMENTS

Contents of Section

7.1 GENERAL RULES
7.1 (a) Page References

7.1 (b) Names of Authors

7.1 (c) Titles

7.1 (d) Internet Material

(1) Generally

(2) Citation Style to Website

(3) Citation to a Document or Page on a Website

(4) Weblog Citation

(5) Pinpoint Citation

(6) Navigation Instructions

(7) Direct or Parallel Citation

(8) Commercial Electronic Databases

7.2 PERIODICALS, NEWSPAPERS AND BOOKS
7.2 (a) General Style

7.2 (b) Student-Authored Works

7.3 TREATISES
7.3 (a) General Style

7.3 (b) Omitted Title Material

7.3 (c) CD-ROM Material

7.4 DICTIONARIES AND ENCYCLOPEDIAS

7.5 AMERICAN LAW REPORTS (ALR) ANNOTATIONS
7.5 (a) General Style

7.5 (b) Author’s Name

7.6 RESTATEMENTS

7.7 LEGAL DOCUMENTS

7.8 MANUALS, HANDBOOKS, GUIDELINES AND
REPORTS

7.9 E-BOOKS
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7.1 GENERAL RULES

7.1 (a) Page References

Some electronic sources do not contain pagination; therefore,
page references are not required when citing those sources.
Where the source contains pagination, a page reference may be
included if greater precision is desired.

7.1 (b) Names of Authors

Use of the full names of authors is preferred, except for certain
treatises noted in section 7.3 (a). Separate two authors’ names
with an ampersand. Separate more than two with commas and
an ampersand before the final name or place the phrase “et al.”
after the first author’s name.

7.1 (c) Titles

Titles of legal periodicals, treatises and other works and
documents are set in roman. Titles of articles and chapters
within those sources are set in italics.

7.1 (d) Internet Material

(1) Generally

A website itself or specific content on a website may be cited.
To cite a website, provide the name of the website, the
uniform resource locator (URL) precisely as it appears in the
Internet browser and the date the website was accessed. To
cite specific content, provide the name of the author, if any;
a description of the content, such as a heading or document
title; the publication date; the precise URL; and, in order of
preference, the date that the content was last updated or
accessed. Add a page reference or other pinpoint citation if
desired after the description. If the particular document or
page referenced cannot be directly accessed using the URL,
add the necessary navigation instructions to the citation.

(2) Citation Style to Website

(New York State Law Reporting Bureau, http://www.
nycourts.gov/reporter/ [last accessed Apr. 12, 2017])

(Internal Revenue Service, https://www.irs.gov/ [last ac-
cessed Apr. 12, 2017])

(3) Citation to a Document or Page on a Website

(Gerald Lebovits, Judgment Writing in Kenya and the
Common-Law World, 2 Kenya L Rev 218 [2008-2010],
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available at https://works.bepress.com/gerald_lebovits/169/
[last accessed Apr. 19, 2017])

(See Paul Arnsberger, Charities and Other Tax-Exempt
Organizations, 2000, Statistics of Income Bulletin, US
Government Printing Office [fall 2003], available at
https://www.irs.gov/pub/irs-soi/00eochin.pdf [last accessed
Apr. 19, 2017])

If an Internet document or page is no longer available at
the original URL, but has been preserved through caching,
cite as follows:

(Regents Proposal on State Aid to School Districts for
2004-05 at 48, cached at http://www.nycourts.gov/reporter/
webdocs/Regents_Item.htm, formerly available at http://
emsc32.nysed.gov/stateaidworkgroup/2004-05%20RSAP/
RSAP0405.htm)

(4) Weblog Citation

For citations to weblogs (blogs), follow the general citation
style above, including the author’s name, the name of the
weblog, the title of the article or entry, the URL and the
date of the posting, as follows:

(Eugene Volokh, The Volokh Conspiracy, Sorry, Your View-
point Is Excluded from First Amendment Protection,
http://volokh.com/posts/1145577196.shtml [Apr. 20, 2006])

(Todd Henderson, Opinion analysis: Justices decline to
extend sovereign immunity to tribe employees, SCOTUS-
blog [Apr. 25, 2017, 10:20 p.m.], http://www.scotusblog.
com/2017/04/opinion-analysis-justices-decline-extend-
sovereign-immunity-tribe-employees/)

(5) Pinpoint Citation

(A. Joseph Warburton, Trusts Versus Corporations: An
Empirical Analysis of Competing Organizational Forms at
2 n 3 [Jan. 1, 2010], College of Law Faculty Scholarship
Paper 84, http://surface.syr.edu/lawpub/84 [click down-
load])

(6) Navigation Instructions

(NY St Cts Electronic Filing [NYSCEF] Doc. No. 38,
Westreich aff, exhibit 1, at 1, https://iapps.courts.state.ny.
us/nyscef/CaseSearch [complete CAPTCHA, search by case
index No. 650793/2014, click on index No. hyperlink])
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(7) Direct or Parallel Citation

Precede the URL with the term ‘‘available at’’ when the
Internet material is also available in print, but omit the
term when the Internet is the sole source of the material.

(8) Commercial Electronic Databases

For citations to a document contained in a commercial
electronic database (e.g. Thomson Reuters Westlaw or
Lexis), provide a complete citation to the document in
accordance with general citation style, and also provide the
name of the database if not apparent from the citation. If
the database assigns an identifier (a unique series of
letters or numbers) to the document, include that informa-
tion. For guidance as to the specific use of commercial
electronic databases in case citations, see section 2.4 (a).

7.2 PERIODICALS, NEWSPAPERS AND BOOKS

7.2 (a) General Style

Generally, cite as follows:

(Trevor W. Morrison, Constitutional Avoidance in the Executive
Branch, 106 Colum L Rev 1189, 1221-1222 [2006])

(John C. Welsh, 1996-97 Survey of New York Law, Estates and
Trusts, 48 Syracuse L Rev 623 [1998])

(Recent Case, Constitutional Law—Free Speech Clause—Sixth
Circuit Classifies Computer Source Code as Protected Speech,
114 Harv L Rev 1813, 1813 n 1 [2001])

(23 Siegel’s Practice Review, New Filing System at 3 [Sept.
1994])

(Joseph T. McCann, Standards for Expert Testimony in New
York Death Penalty Cases, 68 NY St BJ 30 [July/Aug. 1996])

(Tom Perrotta, Panel Upholds Sanctions Against Union Over
Strike, NYLJ, Oct. 6, 2006 at 1, col 3)

(Daniel J. Tucker, Outside Counsel, No-Fault Independent
Medical Examination, NYLJ, Nov. 4, 2005 at 4, col 2)

(Virginia R. Richard, Hey, You, Get Off Of My Trademark!,
NYLJ, Jan. 24, 2005 at S10, col 1) [Note: citation for special
section]

(Gail E. Cutter, The Dreaded “NO OFFER” Decision, A first-aid
kit for prevention, treatment and cure, NYLJ Mag, May 2005 at
30)
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(Zoning Variances, “Practical Difficulties” No Longer Need be
Shown by Applicant Seeking Area Variances, David D. Siegel,
NY St L Dig No. 432 at 3-4 [Dec. 1995])

(Trivial Pursuit: Don’t Judge a Defect by Its Size, David L.
Ferstendig, NY St L Dig No. 661 at 3 [Dec. 2015])

(Harper Lee, To Kill a Mockingbird 49-50 [1982])

(Nicholas Confessore, No-Name, Brand-Name or Phony: It’s All
Here, NY Times, Oct. 9, 2006, § B at 1, col 1)

(Brian L. Schorr, Limited Liability Companies: Features and
Uses, 62 CPA J [Issue 12] 26 [Dec. 1992])

7.2 (b) Student-Authored Works

Both “Note” or “Comment” and the author’s name are used in
a law review citation, as follows:

(Jake Seligman, Comment, Electric Vehicles and Time-of-Use
Rates: The Impending Role of the New York State Public Service
Commission in Regulating Our Transportation Future, 28 Pace
Envtl L Rev 568 [2011])

(Charles T. Fenn, Note, Supreme Court Justices: Arguing before
the Court after Resigning from the Bench, 84 Geo LJ 2473
[1996])

7.3 TREATISES

7.3 (a) General Style

Generally, cite as follows:

(Arthur Karger, Powers of the New York Court of Appeals § 9:5
at 313 [3d ed rev 2005])

(Prosser & Keeton, Torts § 44 at 309-310 [5th ed 1984])

(Jerome Prince, Richardson on Evidence § 8-254 et seq. [Farrell
11th ed 1995])

(Jerome Prince, Richardson on Evidence § 4-501 [Farrell 11th
ed 1995, 2008 Supp])

(2 Dan B. Dobbs et al., Torts § 359 at 436-437 [2d ed 2011])

(11 Richard A. Lord, Williston on Contracts § 32:6 at 432 [4th
ed 1990])
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(8 Warren’s Weed, New York Real Property § 92.16 [5th ed
2004])

(8-92 Warren’s Weed, New York Real Property § 92.16 [2006])
[Note: online treatise]

(3 Warren’s Negligence in New York Courts § 80.01 [2] at 80-5
[2d ed 2005])

(3-80 Warren’s Negligence in New York Courts § 80.01 [2]
[2005]) [Note: online treatise]

(11 Warren’s Heaton, Surrogate’s Court Practice § 194.01 [5] at
194-14 [7th ed 2006])

(11-194 Warren’s Heaton, Surrogate’s Court Practice § 194.01
[5] [2006]) [Note: online treatise]

(3A Doris Jonas Freed et al., Law and the Family New York
§ 11:11 at 98 [2d ed rev 1993])

(1 Robert F. Dolan, Rasch’s Landlord and Tenant—Summary
Proceedings § 1:14 at 88 [4th ed 1998])

(4 James J. White & Robert S. Summers, Uniform Commercial
Code § 30-3 at 17 [Practitioner’s 6th ed 2010])

(David H. Kaye et al., The New Wigmore: Expert Evidence
§ 4.3.1 at 148 [2d ed 2011])

(9 John Henry Wigmore, Evidence § 2450 at 163 [James H.
Chadbourn rev 1981])

(17 Steven Plitt et al., Couch on Insurance 3d § 240:1 [1995])

(ABA/BNA Lawyer’s Manual on Professional Conduct 51:217
[2002])

(6 Eric M. Holmes & Mark S. Rhodes, Holmes’ Appleman on
Insurance 2d § 34.1 [1996])

(1 Wayne R. LaFave, Search and Seizure § 1.4 [d] at 119-120
[4th ed 2004])

(Alan D. Scheinkman, New York Law of Domestic Relations
§ 2:20 at 87 [2d ed 11 West’s NY Prac Series 2009])

(Daniel Finkelstein & Lucas A. Ferrara, Landlord and Tenant
Practice in New York § 4:149 at 4-63 [West’s NY Prac Series,
vol F, 2006])
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(1 West’s McKinney’s Forms Civil Practice Law and Rules
§ 2:203 [Mar. 2017 update]) [Note: online treatise]

(5-10 New York Civil Practice: EPTL § 10-10.1) [Note: online
treatise]

(2 William Blackstone, Commentaries on the Laws of England
at 429 n 30 [John L. Wendell ed 1847])

(3 Wharton’s Criminal Law § 381 at 457 [Torcia 15th ed])

(1 Howard Leventhal, Charges to the Jury and Requests to
Charge in a Criminal Case in New York § 5:23 [1988 rev ed])

(1 Howard Leventhal, Charges to the Jury and Requests to
Charge in a Criminal Case in New York § 18:15 [1988 rev ed &
Oct. 2016 Update]) [Note: online treatise]

(Siegel, NY Prac § 184 at 323 [5th ed 2011])

(Weinstein-Korn-Miller, NY Civ Prac ¶ 8501.01 [2d ed 2004])

(7-5232 Weinstein-Korn-Miller, NY Civ Prac CPLR ¶ 5232.23)
[Note: online treatise]

7.3 (b) Omitted Title Material

Where the title of a legal treatise begins with language such as
“Law of,” “Handbook on” or “A Treatise on,” that prefatory
material is omitted from the citation title.

7.3 (c) CD-ROM Material

If a CD-ROM is the sole source of material referenced, cite it as
in the example below. Add the date of the version being cited,
and provide the word “CD-ROM” in a parenthetical if “CD-
ROM” is not mentioned in the title.

(R. Franklin Balotti & Jesse A. Finkelstein, Delaware Law of
Corporations and Business Organizations on CD-ROM [3d ed
1998])

(School Law [33rd ed 2010] [CD-ROM])

7.4 DICTIONARIES AND ENCYCLOPEDIAS

Cite as follows:

(Black’s Law Dictionary 712 [10th ed 2014])
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(Black’s Law Dictionary [10th ed 2014], mens rea) [Note: online

version]

(1 Am Jur 2d, Accession and Confusion § 2)

(12 NY Jur 2d, Buildings, Zoning, and Land Controls § 60)

(8 Fletcher, Cyclopedia of Corporations § 3890 [2006]) [Note: online

version]

(8 Fletcher, Cyclopedia of Corporations § 3890 at 171 [Perm ed])

(1A CJS, Actions § 75)

(10A Carmody-Wait 2d § 70:461 at 448)

(Webster’s Third New International Dictionary, Unabridged
[Merriam-Webster 2002], contaminant [http://unabridged.merriam-
webster.com/unabridged/contaminant]) [Note: online subscription ver-

sion]

(Merriam-Webster Online Dictionary, contaminant [https://www.
merriam-webster.com/dictionary/contaminant]) [Note: online free

version]

7.5 AMERICAN LAW REPORTS (ALR) ANNOTATIONS

7.5 (a) General Style

Generally, cite as follows:

(Ann K. Wooster, Comment Note, Application of Supreme
Court’s Apprendi Doctrine to Drug Quantity Element in Fed-
eral Narcotics Prosecutions, 14 ALR Fed 2d 1, § 12)

(Marjorie A. Shields, Annotation, Liability of Clinical Labora-
tories for Negligence, 19 ALR6th 793, 824, § 16)

(Carolyn Kelly MacWilliam, Annotation, Individual and Cor-
porate Liability for Libel and Slander in Electronic Communi-
cations, Including E-mail, Internet and Websites, 3 ALR6th
153)

(Marjorie A. Shields, Annotation, Constitutionality of Legisla-
tive Prayer Practices, 2006 ALR6th 3)
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7.5 (b) Author’s Name

An author’s name should be used in the citation if provided.
Otherwise, cite as follows:

(Annotation, Hospital’s Liability for Injury or Death to Patient
Resulting from or Connected with Administration of Anes-
thetic, 31 ALR3d 1114, § 7)

7.6 RESTATEMENTS

Cite as follows:

(Restatement [Second] of Conflict of Laws § 305, Comment b,
Illustration 1)

(Restatement [Second] of Agency § 20)

(Restatement of Restitution § 104 [a], [b])

(Restatement [Third] of Torts: Products Liability § 5)

(Restatement [Third] of Foreign Relations Law § 1)

(Restatement [Third] of Property [Mortgages] § 5.2)

(Restatement [Second] of Judgments [Tent Draft No. 5] § 61,
Comment c)

(Restatement [Third] of Property [Mortgages] § 5.4, Reporter’s
Note, Comment c)

7.7 LEGAL DOCUMENTS

Cite as follows:

Transcript: (tr at 3); (Pargament tr at 42, lines 18-25; at 43, lines
4-6)

Affidavit: (aff of defendant at 6)

Affirmation: (affirmation of defendant’s counsel at 3)

Testimony: (testimony of John Smith, May 14, 2002, ¶ 6)

Pleadings: (Smith complaint at 2); (petition ¶ 7)

Exhibits: (plaintiff’s exhibits 3, 15, 18); (Nagle aff, exhibit E, ¶ 4)
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Briefs: (brief for respondents-appellants, available at 2005 WL
4013583, *2); (brief for defendants-respondents in Davenport v

County of Nassau, 245 AD2d 331 [1997], available at 1997 WL
34663982)

New York State Courts Electronic Filing Documents (Same case as
that which is subject of decision):

(NY St Cts Elec Filing [NYSCEF] Doc No. 548 at 12, 13)

(NY St Cts Elec Filing [NYSCEF] Doc No. 548, complaint)

(NY St Cts Elec Filing [NYSCEF] Doc No. 548, complaint at 15)

Subsequent short-form citation:

(NYSCEF Doc No. 548, complaint)

(NYSCEF Doc No. 548 at 14)

New York State Courts Electronic Filing Documents (Different
case than that which is subject of decision):

(NY St Cts Elec Filing [NYSCEF] Doc No. 13, protective order, in
McMahon v New York Organ Donor Network, Inc., Sup Ct, NY
County, index No. 156669/2012)

Subsequent short-form citation:

(NYSCEF Doc No. 13, protective order, in McMahon)

7.8 MANUALS, HANDBOOKS, GUIDELINES AND
REPORTS

Cite as follows:

(American Arbitration Association Rules for Arbitration of Supple-
mentary Uninsured/Underinsured Motorist Insurance Disputes
and Uninsured Motorist Insurance Disputes in the State of New
York § 16)

(Centers for Medicare and Medicaid Services, State Medicaid
Manual § 3259.6 [C])

(Financial Industry Regulatory Authority [FINRA] Manual rule
13804) [Note: replaces NASD Manual]
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(National Arbitration Forum Code of Procedure rule 5)

(New York Automobile Insurance Plan Manual § 18 [2] [9] [b])

(New York City Housing Authority [NYCHA] Management
Manual, ch V, § E [1] [a])

(2004 New York State Department of Health, Medicaid Update, vol
19, No. 3 [Mar. 2004])

(New York State Department of Health MEVS Provider Manual
§ 13.1)

(Official Staff Interpretations of Federal Reserve System Board of
Governors, 12 CFR part 226, Supp I, ¶ 28 [d] [1] [eff Jan. 14, 2008])

(Sex Offender Registration Act: Risk Assessment Guidelines and
Commentary at 4 [Nov. 1997] or [2006]) [Note: paginated Commen-

tary]

(Sex Offender Registration Act: Risk Assessment Guidelines and
Commentary, risk factor 8 [Nov. 1997] or [2006]) [Note: unpaginated

Risk Factor Guidelines]

(United States Department of Housing and Urban Development
Handbook 4350.3 REV-1, ch 5, ¶ 5-5 [A] [1])

(U.S. Government Accountability Office, Report to Congressional
Requesters, U.S. Postal Service: Delivery Performance Standards,

Measurement, and Reporting Need Improvement at 11 [GAO-06-
733, July 2006])

(New York Manual for Workers Compensation & Employers Li-
ability Insurance [2008], Administrative Rules and Procedures [A]
at P-1 [issued Mar. 13, 2013])

(New York Manual for Workers Compensation & Employers Li-
ability Insurance [2008], Rule V [B] [1] at R-29 [issued Oct. 1,
2008])

(New York Manual for Workers Compensation & Employers Liabil-
ity Insurance [2008], Classifications [BUILDING OPERATION—
COMMERCIAL] at C-15 [eff Oct. 1, 2012])
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(New York Manual for Workers Compensation & Employers Li-
ability Insurance [2008], Rulings and Interpretations § I [K] [3] at
D-8 [issued Oct. 1, 2008])

(Michael D. Green et al., Reference Guide on Epidemiology, in
Federal Judicial Center, Reference Manual on Scientific Evidence
at 336 [2d ed 2000])

(New York Law Reports Style Manual § 1.2 [e] [2017])

(New York Law Reports Style Manual § 4.1 [d] [2012 & 2015
Cum Electronic Update], http://www.nycourts.gov/reporter/New_
Styman.htm) [Note: online version]

7.9 E-BOOKS

Cite an e-book as in the example below. Include the e-book edition
and the type of e-reader used. To provide a pinpoint citation, use a
fixed reference point such as a location number.

(Charles M. Scanlan, The Clergyman’s Hand-book of Law [Kindle
ed])

(Gary Shaw, Canudo on Evidence Laws of New York [OverDrive ed
2016])
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PART II: OTHER STYLE ISSUES

8.0 TITLES OF ACTIONS AND PROCEEDINGS

Contents of Section

8.1 GENERAL RULES OF TITLE FORMULATION
8.1 (a) Parties at Trial Level

8.1 (b) Parties at Appellate Level

8.1 (c) Parties with Same Status

8.1 (d) Full Names and Initials

8.1 (e) Representative or Official Capacity

8.1 (f) Terms Omitted

8.1 (g) Parties in Transferred Proceedings, etc.

8.1 (h) Nonappealing Parties

8.2 COMMON TITLE STYLES
8.2 (a) Action with Party Suing in a Representative

Capacity

8.2 (b) Proceedings against an Unnamed Public Official

8.2 (c) Criminal Action against Multiple Defendants

8.2 (d) Appellate Action with Some Parties Not

Participating in Appeal

8.2 (e) Appellate Proceedings with Cross-Appealing

Parties

8.3 TITLES IN VARIOUS ACTIONS AND PROCEEDINGS

8.4 PERSONAL IDENTIFYING INFORMATION

8.1 GENERAL RULES OF TITLE FORMULATION

8.1 (a) Parties at Trial Level

Typically, the parties in an action are referred to, at the trial
level, as Plaintiff and Defendant (in the event of impleader one
might find Third-Party or Fourth-Party Plaintiffs and Defen-
dants); in a proceeding the parties are referred to as Petitioner
and Respondent. In criminal actions, the prosecuting authority
is usually described as “The People of the State of New York”
and is referred to as Plaintiff. In habeas corpus proceedings
and other proceedings brought in the name and on behalf of the
People of the State of New York, the caption should begin with
the words “The People of the State of New York ex rel.” and the
petitioning party is referred to as Petitioner and the opposing

75



party as Respondent. In claims against the State, the prosecut-
ing party is referred to as Claimant and the State as Defen-
dant.

8.1 (b) Parties at Appellate Level

On the appellate level, parties are referred to according to their
status on appeal, e.g. Appellant or Respondent. Cross-appealing
parties are designated Appellant-Respondent and Respondent-
Appellant, the first party to appeal being Appellant-Respondent.
In impleader situations, Third-Party Plaintiff-Appellant, Third-
Party Defendant-Respondent and the like should be used.

8.1 (c) Parties with Same Status

Generally, where there is more than one party sharing the same
status (i.e. Defendants, Appellants), only the name of the first
named party of that status should appear in the title followed by
“et al.” However, in a criminal action with multiple defendants,
up to five defendants may be listed in the title followed by an “et
al.” in the event of more than five criminal defendants. In
addition, where the person or entity omitted is not a party to the
action or proceeding (most commonly the children in child
neglect, abuse or custody proceedings) “and Another” or “and
Others” should be used instead of et al. (e.g. In the Matter of
Kaitlyn S. and Another, Children Alleged to be Abused).

8.1 (d) Full Names and Initials

The full names of parties may be used; middle names need not
be abbreviated.

8.1 (e) Representative or Official Capacity

If a party is sued or suing in a representative or official
capacity, that capacity should be set forth in the title. In
addition, if a suit is brought “on Behalf” of an entity or “by” a
representative, official or guardian, this should be so desig-
nated. Also, where a party is identified solely by a person’s
governmental office (e.g. “Attorney General of the State of New
York”), the name of the officeholder need not be supplied.

8.1 (f) Terms Omitted

Omit the words “the Application of” and “for a judgment under
CPLR article 78” in CPLR article 78 proceeding titles.

8.1 (g) Parties in Transferred Proceedings, etc.

Where a proceeding commenced in Supreme Court is trans-
ferred to the Appellate Division, the parties are designated
Petitioner and Respondent, not Appellant and Respondent.
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However, in unemployment insurance and workers’ compen-
sation proceedings that are appealed directly to the Appellate
Division from the Unemployment Insurance Appeal Board or
Workers’ Compensation Board, the parties are referred to by
their status on appeal, i.e. Appellant and Respondent.

8.1 (h) Nonappealing Parties

In appellate titles, nonappealing parties who do not partici-
pate in the appeal as appellants or respondents are not
named unless they are the first listed party
(Plaintiff/Defendant or Petitioner/Respondent), e.g. Jan
Wojtowicz, Jr., Respondent, et al., Plaintiffs, v Agnes
Sweeney, Defendant, and Sol Zigman, Appellant. In an appel-
late action or proceeding title, omit captions of adjunct
actions or proceedings (e.g. third-party or consolidated ac-
tions or proceedings) that are not part of the appeal. Use a
suitable notation, for example (And Two Other Proceedings.)
or (And a Third-Party Action.).

8.2 COMMON TITLE STYLES

8.2 (a) Action with Party Suing in a Representative
Capacity

Kathleen M. Rice, as District Attorney of the County of
Nassau, Plaintiff, v Milton Bialostok, Defendant.

8.2 (b) Proceedings against an Unnamed Public Official

In the Matter of Medical Malpractice Insurance Association et
al., Petitioners, v Commissioner of Department of Health of the
State of New York, Respondent.

8.2 (c) Criminal Action against Multiple Defendants

The People of the State of New York, Plaintiff, v Dennis
Charles and Fritz DePass, Defendants.

8.2 (d) Appellate Action with Some Parties Not
Participating in Appeal

Republic National Bank, Appellant, v Sylvia Greenwald et al.,
Defendants, and Public Equities Corp. et al., Respondents.

8.2 (e) Appellate Proceedings with Cross-Appealing
Parties

In the Matter of Alan Kane, Respondent-Appellant, v Thomas
J. Bannon, Appellant-Respondent, and Keith J. Laing et al.,
Respondents, et al., Respondent.
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[Note: The Respondents in the above example are separately listed
because the first Respondents are parties to the appeal and conse-
quently are named, whereas the second Respondent is not participat-
ing in the appeal and thus is unnamed. Although each is a “Respon-
dent,” their statuses are different (the first being Respondents in an
Appellant/Respondent context, the second a Respondent in the
Petitioner/Respondent context) and accordingly they are not com-
bined in the title.]

8.3 TITLES IN VARIOUS ACTIONS AND PROCEEDINGS

See Appendix 6.

8.4 PERSONAL IDENTIFYING INFORMATION

See section 12.4.
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9.0 APPEARANCES OF COUNSEL

Contents of Section

9.1 GENERAL STYLE

9.2 AMICUS CURIAE

9.3 APPEARANCES ON OWN BEHALF
9.3 (a) Non-Attorney Appearing on Own Behalf

9.3 (b) Non-Attorney Appearing on Own Behalf

and by Attorney

9.3 (c) Attorney Appearing on Own Behalf

9.3 (d) Attorney Appearing on Own Behalf and for

Client

9.3 (e) Attorney Appearing on Own Behalf and by

Attorney

9.3 (f) Attorney Appearing on Own Behalf and by

Attorney, and for Client

9.3 (g) Law Firm Appearing on Own Behalf

9.4 APPEARING SPECIALLY

9.5 NAME AND TITLE OF PUBLIC OFFICIALS

9.6 ATTORNEY GENERAL APPEARING IN CASES
INVOLVING CONSTITUTIONALITY OF STATUTE

9.7 OUT-OF-STATE ATTORNEY

9.8 ATTORNEY APPEARING AS COURT EVALUATOR

9.9 ATTORNEY FOR CHILD

9.1 GENERAL STYLE

Use the firm or legal organization name and individual names of
appearing attorneys, unless only the firm or legal organization
name(s) or attorney(s) name(s) is available. Where the middle
name or names of an attorney are given, use them. Include the
city, village or town of the firm, legal organization or attorney(s)
appearing for each party, when available. The following examples
are illustrative:
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Thompson, Evans & Burns, New York City (Robert V. Levy of
counsel), for Smithtown Teachers Association, appellant.

Arthur J. Stone, Watertown (Dennis D. Linden of counsel), for
respondent.

P. David Soares, District Attorney, Albany (Kenneth C. Weafer of
counsel), for respondent.

Richard McDowell, P.C., Mineola, for defendant.

Law Offices of John Smith, Albany, for plaintiff.

Law Offices of John Smith, Albany (Albert James of counsel) and
New York City (Alice Hastings of counsel), for plaintiff.

Legal Aid Society, New York City (David A. Crow of counsel), for
appellant.

Charles J. Hynes, District Attorney, Brooklyn (Keith Dolan and
Leonard Joblove of counsel), for respondent.

Attorney or Firm Representing Multiple Parties

Harwood Lloyd, LLC, New York City (Gregg A. Ilardi and Levi W.

Barrett of counsel), for Bowe-Permac, Inc. and another, appellants-
respondents.

Fitzgerald, Morris, Baker & Firth, Glens Falls (Thomas A. Ulase-

wicz of counsel), for Preserve Associates, LLC and others,
respondents-respondents.

9.2 AMICUS CURIAE

John Jones, Saratoga, for State Industrial Board, amicus curiae.

Do not use “as” before amicus curiae.

9.3 APPEARANCES ON OWN BEHALF

9.3 (a) Non-Attorney Appearing on Own Behalf

Edmund B. Bellinger, defendant pro se.
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9.3 (b) Non-Attorney Appearing on Own Behalf and by
Attorney

Hong Jang Tsai, pro se, and Stanley H. Schindler, Rome, for
Hong Jang Tsai, defendant.

9.3 (c) Attorney Appearing on Own Behalf

John Gerdes, Troy, appellant pro se.

9.3 (d) Attorney Appearing on Own Behalf and for Client

Nancy Boochever, Yonkers, respondent pro se, and for Eugene
A. Hegy, respondent.

9.3 (e) Attorney Appearing on Own Behalf and by
Attorney

John Gerdes, Troy, pro se, and Jose A. Ortiz, Albany, for John
Gerdes, appellant.

9.3 (f) Attorney Appearing on Own Behalf and by
Attorney, and for Client

John Jones, Tonawanda, pro se, and Richard Roe, Tonawanda,
for John Jones and another, appellants.

9.3 (g) Law Firm Appearing on Own Behalf

Napoli, Bern, Ripka, LLP, New York City (Denise A. Rubin of
counsel), for respondent.

9.4 APPEARING SPECIALLY

Thomas Harold Matters, White Plains, for respondents appearing
specially.

9.5 NAME AND TITLE OF PUBLIC OFFICIALS

Use the name and title of the following officials (with name of
counsel but not counsel’s title within parentheses):

Attorney General, United States Attorneys, District Attorneys,
County Attorneys, Corporation Counsel, Town Attorneys, Village
Attorneys and Public Defenders.

The proper form is:

John Doe, County Attorney, Niagara Falls (Richard Roe of coun-
sel), for appellant.
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Bridget G. Brennan, Special Narcotics Prosecutor, New York City
(Christine M. Kelly of counsel), for plaintiff.

Shane A. Zoni, Special Prosecutor, Valatie, for respondent.

9.6 ATTORNEY GENERAL APPEARING IN CASES
INVOLVING CONSTITUTIONALITY OF STATUTE

Eric T. Schneiderman, Attorney General, New York City (Barbara

D. Underwood of counsel), in his statutory capacity under Execu-
tive Law § 71.

9.7 OUT-OF-STATE ATTORNEY

Barbara H. Scott, of the Illinois bar, admitted pro hac vice, for
appellant.

9.8 ATTORNEY APPEARING AS COURT EVALUATOR

Mental Hygiene Legal Service, Poughkeepsie (Laura Burns of
counsel), Court Evaluator.

James White, New Paltz, Court Evaluator.

9.9 ATTORNEY FOR CHILD

Lawyers for Children, Inc., New York City (Brenda Soloff of
counsel), Attorney for the Child.

Frederic P. Schneider, New York City, Attorney for the Children.
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10.0 CAPITALIZATION, NUMERALS AND NUMBERS,
DATES AND TIME, AND NAMES

Contents of Section

10.1 CAPITALIZATION
10.1 (a) Generally

10.1 (b) Government Bodies and Officials

10.1 (c) States and Political Subdivisions

10.1 (d) Branches of Government

10.1 (e) Government

10.1 (f) “Federal”

10.1 (g) “Capital” and “Capitol”

10.1 (h) Courts

10.1 (i) Judicial Officers

10.1 (j) Acts, Bills, Codes, Constitutions, etc.

10.1 (k) Crimes

10.1 (l) Parties

10.1 (m) Legal Documents

10.1 (n) Regional Names

10.1 (o) Animal Breeds

10.1 (p) Numbered Items

10.2 NUMERALS, NUMBERS AND SYMBOLS
10.2 (a) Numerals and Numbers

(1) Spelling Out

(2) Dollar Amounts

(3) Fractions

(4) Roman Numerals

(5) Criminal Sentences

(6) Firearms

(7) Sex Offender Risk Levels, Prisoner Disciplinary

Hearings, Attorney Disciplinary Charges

and State Retirement Tiers

(8) Ages

(9) Numbered Lists

10.2 (b) Symbols

(1) General Rule

(2) Distances and Measurements

(3) Percentage

10.3 DATES AND TIME
10.3 (a) Month, Day and Year

10.3 (b) Month and Year
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10.3 (c) Day and Year

10.3 (d) Year Only

10.3 (e) Decades

10.3 (f) Centuries

10.3 (g) Abbreviation of Months

10.3 (h) Time

10.3 (i) Seasons

10.4 NAMES
10.4 (a) Names of Judges

10.4 (b) Personal Names

10.4 (c) Corporate Names

10.1 CAPITALIZATION

10.1 (a) Generally

Capitalize in accordance with standard authorities, except as
noted below. In the absence of clear authority, use lowercase.
Be consistent within each document.

10.1 (b) Government Bodies and Officials

(1) Specific References

Full names of specific government bodies and officials are
capitalized. Short-form references also are capitalized:

the Ways and Means Committee, or

the Committee

the Social Security Administrator, or

the Administrator

the Zoning Board of Appeals of the Town of Saugerties, or

the Board

the New York City Water Board Treasurer, or

the Treasurer

the Chair of the Public Service Commission, or

the Chair
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the New York County Coroner, or

the Coroner

Assistant District Attorney Smith, or

the Assistant District Attorney, or

the Assistant

District Attorney Murphy, or

the District Attorney

Attorney for the Child Felber, or

the Attorney for the Child

Mayor Lewis, or

the Mayor

James Baker, Public Defender, or

the Public Defender

the New York State Police, or

the State Police

the People of the State of New York, or

the People

(2) General References

General references to government bodies and officials
should not be capitalized:

a district rent administrator

a zoning board of appeals

treasurers

a mayor

10.1 (c) States and Political Subdivisions

The full names of states and their political subdivisions should
be capitalized:

CAPITALIZATION, NUMERALS AND NUMBERS,
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State of New York

The word “state” standing alone should be capitalized only when
the word it modifies is capitalized, when referring to a state as
a party, or when referring to a state acting in its governmental
capacity. In addition, the words “county,” “city,” “town,” “village”
and the like standing alone should be capitalized only when the
word they modify is capitalized, when referring to a political
subdivision as a party or when referring to a political subdivi-
sion acting in its governmental capacity.

Capitalize “district” when naming a district in full, such as First
Assembly District, Second Congressional District, but lowercase
“district” when used as a general term, such as “one of the
congressional districts.”

10.1 (d) Branches of Government

the legislature

the legislative branch, but

New York State Legislature, Monroe County Legislature

the executive

the executive branch

the judiciary

the judicial branch

10.1 (e) Government

The following terms are always lowercased:

federal government

state government

10.1 (f) “Federal”

Federal is capitalized only when modifying a capitalized word:

the Federal District Court

the Federal Constitution, but

federal budget

10.1 (g) “Capital” and “Capitol”

Lowercase “capital”; capitalize “Capitol.”
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10.1 (h) Courts

The full names of courts (“City Court of Albany”) or their parts
(“Housing Part”) should be capitalized.

Capitalize the word “court” when standing alone only when
referring to the Supreme Court of the United States, the New
York Court of Appeals or the Appellate Division of the Supreme
Court.

General references to courts or their parts are not capitalized.
For example:

a county court

a justice court

appellate courts

a supreme court

a family court

a surrogate’s court

Do not capitalize:

court below

hearing court

IAS court

lower court

motion court

suppression court

sentencing court

trial court

10.1 (i) Judicial Officers

(1) Judge or Justice

Capitalize “Judge” or “Justice” when part of a personal
name (Judge White).

Short-form references to a specific judge or justice are also
capitalized. For example:
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The decision was written by Justice Jones of the New
York Supreme Court. The Justice reasoned . . .

General references to “judge” or “justice” are not capital-
ized, except when referring to a judge or justice of a
named court. For example:

Many judges have written . . .

but

Many Judges of the New York Court of Appeals have
written . . .

(2) Other Judicial Officers

Capitalize the following when part of a personal name or
when used as a short-form reference to a specific indi-
vidual:

Administrative Law Judge

Referee

Special Referee

Surrogate

Workers’ Compensation Law Judge

Judicial Hearing Officer

Hearing Examiner

Magistrate

Support Magistrate

General references to these judicial officers are not capi-
talized:

an administrative law judge

the referees

the judicial hearing officers

Do not capitalize:

trial judge

trial justice
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10.1 (j) Acts, Bills, Codes, Constitutions, etc.

(1) Titles of Acts, Ordinances, Regulations, etc.

Capitalize the titles of acts, ordinances, regulations, etc.:
Urban Development Corporation Act, Emergency Tenant
Protection Regulations, Zoning Ordinance of the Town of
Bedford.

But lowercase the words “act,” “statute,” “ordinance,”
“regulation,” ‘‘code,’’ etc., when standing alone.

Lowercase general references to federal, state and mu-
nicipal codes, such as housing regulations, steel code, oil
code and building code.

Lowercase statute of limitations, statute of frauds and
rule against perpetuities.

(2) Popular Names of Acts and Constitutional
Clauses

Capitalize the popular names of federal and state acts
and constitutional clauses, for example: Dead Man’s Stat-
ute, No-Fault Law, Federal Clean Water Act, Due Process
Clause, Equal Protection Clause, Gift or Loan Clause,
Speech or Debate Clause.

When multiple constitutional clauses are discussed, the
word ‘‘Clauses’’ is capitalized: Takings and Due Process
Clauses

(3) Constitutions

Capitalize constitution when referring to the specific con-
stitution of any nation or state, but lowercase it as a
general term.

New York State Constitution

the State Constitution

a state constitution

United States Constitution or Federal Constitution

Capitalize amendments to the constitution when referred
to by number, such as the Fifteenth Amendment. When
referred to by name, capitalize if full title is given, such as
the Child Labor Amendment; but lowercase “amendment”
as a general term—“a constitutional amendment.”
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10.1 (k) Crimes

Lowercase names of crimes:

class D felony

petit larceny

10.1 (l) Parties

Lowercase “plaintiff,” “defendant,” “appellant,” “respondent,”
etc.

10.1 (m) Legal Documents

Lowercase complaint, answer, bill of particulars, interrogato-
ries, separation agreement, opinion, qualified domestic rela-
tions order, temporary restraining order, will, trust and similar
terms.

10.1 (n) Regional Names

Capitalize commonly used regional names:

Lower Manhattan

South Bronx

Historic District

Capital District

10.1 (o) Animal Breeds

Capitalize only proper nouns and adjectives:

English setter

King Charles spaniel

golden retriever

10.1 (p) Numbered Items

Lowercase references to numbered items, such as indictments,
interrogatories, apartments, indexes, etc.:

indictment No. 3587-83

apartment 6B

license No. 137 ACH
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damage parcel No. 6

exhibit B

10.2 NUMERALS, NUMBERS AND SYMBOLS

10.2 (a) Numerals and Numbers

(1) Spelling Out

In general, numbers up to and including nine should be
spelled out and numbers above nine should be denoted by
figures. However, the style of the larger numbers controls
the style of the smaller ones, when used in the same
context (e.g. “The victim was uncertain whether the
gunman used an 8-, 10-, or 20-shot handgun”). Ordinarily,
spell out numbers that begin a sentence (e.g. “Forty-five
men were injured in the battle”).

(2) Dollar Amounts

Figures may be used for dollar amounts of any size: $1,
$50, $1 million.

(3) Fractions

Fractions standing alone should be spelled out as follows:

two-thirds share

one-third-inch pipe

one half the farm

Fractions accompanied by whole numbers should appear
in numerical form as follows:

33⁄4 shares

101⁄2 barrels

(4) Roman Numerals

Retain roman numerals that are used in articles of
federal and state constitutions and statutes, proper
names, names of events and otherwise in accordance with
standard authorities. Roman numerals may be used
alone or with text as a heading to delineate paragraphs or
sections of an opinion.
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(5) Criminal Sentences

(a) Determinate Term Sentences

For determinate term sentences, apply the rule in section
10.2 (a) (1) (numbers up to and including nine should be
spelled out and numbers above nine should be denoted by
figures) as follows:

Defendant’s term of probation was reduced to four
years.

Defendant was sentenced to a prison term of 15 years.

or

Defendant was sentenced to 15 years’ imprisonment.

and, in accordance with section 10.2 (a) (3):

Defendant was sentenced to a determinate prison term
of 33⁄4 years.

(b) Indeterminate Term Sentences

For indeterminate term sentences, numerical figures are
used as follows:

Defendant’s sentence was reduced to a prison term of 3 to
6 years.

(6) Firearms

Reference to specific types of firearms should appear in
the form that follows:

9 millimeter

.38 caliber

12 gauge

(7) Sex Offender Risk Levels, Prisoner Disciplinary
Hearings, Attorney Disciplinary Charges and
State Retirement Tiers

Reference to sex offender risk levels, prison disciplinary
hearings, attorney disciplinary charges and state retire-
ment tiers should appear as follows:

charge one

tier III disciplinary hearing

NEW YORK LAW REPORTS STYLE MANUAL10.2

92



level three sex offender

risk factor 8

tier 3 [Note: New York State retirement level]

(8) Ages

four year old, but

four-year-old child

(9) Numbered Lists

When using numbers to identify items in a list that is
interwoven in a sentence, place the numbers within paren-
theses. If the list is in columnar format, omit the paren-
theses and add a period after each number. For example:

Two principal issues were addressed: (1) whether section
6-2 was inconsistent with state law; and (2) whether parts
of the subject code were inconsistent.

Three officers comprised the board:

1. president

2. vice-president

3. secretary-treasurer

10.2 (b) Symbols

(1) General Rule

Use symbols with figures (5¢, $3, 10%) and words with
words (nine dollars, fifteen percent).

(2) Distances and Measurements

Distances and measurements should be treated as fol-
lows:

100 feet by 100 feet, not 100' x 100'

10 inches, not 10�

90 degrees, not 90°

(3) Percentage

.21% blood alcohol content
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or

.21 of one percent blood alcohol content

10.3 DATES AND TIME

10.3 (a) Month, Day and Year

Place a comma after the day and after the year. Omit the
comma after the year if the date is used as an adjective.

The parties were married on June 11, 1993, in Schenectady.

The March 14, 2017 blizzard caused widespread business
closings.

10.3 (b) Month and Year

The transactions took place in October 1989 at the Chicago
Board of Trade.

During July of 2014, the parties entered into a contract.

10.3 (c) Day and Year

The parties were married on Thanksgiving Day 1993.

10.3 (d) Year Only

The document was signed in 2000.

10.3 (e) Decades

1920s

10.3 (f) Centuries

twentieth century

twenty-first century

10.3 (g) Abbreviation of Months

All the months of the year, with the exception of May, June and
July, should be abbreviated when used in parentheses or
footnote citations: (Sept. 1). Months should be spelled out when
part of a textual sentence in footnotes.

10.3 (h) Time

Use figures to denote time as follows:

NEW YORK LAW REPORTS STYLE MANUAL10.2

94



8:00 p.m.

12:15 a.m.

From 7:00 a.m. to 9:00 a.m., or 7:00 to 9:00 a.m.

4 o’clock

10.3 (i) Seasons

spring

summer

fall

winter

10.4 NAMES

10.4 (a) Names of Judges

(1) Names in Appeal Statements

In appeal statements, use the full name of the judge.

(2) Names in Running Text

The name of the judge in running text may, but need not,
include the full name:

The decision of Mr. Justice Pound (later Chief Judge of
the Court of Appeals) at Special Term . . .

Chancellor Kent’s opinion pointed the way . . .

Judge Edward T. Bartlett of the Court of Appeals said . . .

(3) Name at Opinion Opening

At the opening of each opinion the name of the judge
appears as follows:

Chief Judge DIFIORE; STARK, J.

First names may be added to avoid ambiguity:

PATRICIA D. MARKS, J.

(4) Names within Parentheses

(Smith, J.) [for Judge/Justice]

CAPITALIZATION, NUMERALS AND NUMBERS,
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(Smith, Ch. J.) [for Chief Judge]

(Smith, P.J.) [for Presiding Justice]

(Smith, J.P.) [for Justice Presiding]

(Smith, S.M.) [for Support Magistrate]

(Smith, H.E.) [for Hearing Examiner]

(Smith, Special Ref.) [for Special Referee]

(Smith, J.H.O.) [for Judicial Hearing Officer]

(Smith, S.) [for Surrogate]

(Smith, A.J.) [for Acting Judge/Justice]

10.4 (b) Personal Names

Use the style of personal names as given in the record or briefs.
In the event of conflicting styles, follow the personal name style
used in papers submitted by or on behalf of that individual.

10.4 (c) Corporate Names

Capitalize the word ‘‘the’’ if it is part of the formal name of an
entity and the full formal name is written; do not capitalize
‘‘the’’ if a familiar or short form of the name is used.

The New York Times Company,

but

the New York Times

The Salvation Army USA,

but

the Salvation Army

The Legal Aid Society
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11.0 QUOTATIONS AND QUOTATION MARKS

Contents of Section

11.1 QUOTATIONS
11.1 (a) General Rule

11.1 (b) Punctuation of Quotations

11.1 (c) Ellipsis; Omitted Material

11.1 (d) Brackets

11.1 (e) Using “[sic]”

11.1 (f) Material Emphasized

11.1 (g) Statutory and Regulatory Material

11.2 QUOTATION MARKS
11.2 (a) Single-Paragraph Quotations

11.2 (b) Multiple-Paragraph Quotations

11.2 (c) Multiple Quotation Marks

11.2 (d) Using Quotation Marks for Short-Form

References

11.1 QUOTATIONS

11.1 (a) General Rule

Quotations should be verbatim as to word style, citation style
and punctuation. All quotations, including blocked quotations,
must be enclosed within quotation marks.

Block quotations of 50 words or more in opinions. For counting
purposes, words include articles, symbols and numbers. Quo-
tations in Appellate Division memorandum decisions are not
blocked. Multiple-paragraph quotations in Appellate Division
memorandum decisions should be set out as tabbed para-
graphs.

11.1 (b) Punctuation of Quotations

Commas and periods are placed within the ending quotation
mark; colons and semicolons are placed outside. Other punc-
tuation, such as question marks and exclamation marks, is
placed within the ending quotation mark only if part of the
quoted material.

11.1 (c) Ellipsis; Omitted Material

(1) Generally

An ellipsis is three points, with spaces before each and
after the third ( . . . ).

QUOTATIONS AND QUOTATION MARKS 11.1
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Do not use an ellipsis at the beginning of a quotation.

The omission of punctuation or one or more words from the
middle of a quotation is indicated by an ellipsis.

The omission of a pragraph(s) from a multiple-paragraph
quotation is indicated by an ellipsis placed at the end of the
line of text preceding the omission.

The omission of internal quotation marks or case citations
from a quotation is indicated by a parenthetical, such as
(internal quotation marks and citation omitted), in which
case ellipses are not necessary.

The omission of brackets or ellipses from a quotation is
indicated by a parenthetical such as (alterations omitted).

(2) Using Ellipsis with a Period

Use an ellipsis followed by a period to indicate one or more
words omitted at the end of a quoted sentence if the quoted
portion that remains is an independent clause (last quoted
word . . . .). Otherwise, use only a period.

Indicate an omission between quoted sentences as follows
if retention of the period is desired:

If the end of the preceding sentence is omitted, insert an
ellipsis followed by a period (last quoted word of preceding
sentence . . . . First word of next sentence).

If the beginning of the succeeding sentence is omitted,
insert an ellipsis after the period that concludes the
preceding sentence (last word of preceding sentence. . . .
[F]irst quoted word of next sentence).

Indicate omission of a full sentence(s) between quoted
sentences by retaining the period at the end of the last
word of the sentence preceding the omission and inserting
an ellipsis between the period and the first word of the next
quoted sentence (last word of preceding sentence. . . . First
word of next sentence).

(3) Using Ellipsis with Other Punctuation

Include other punctuation (comma, semicolon, etc.) from the
source if required for the sense or grammar of the quoted
sentence. Place the ellipsis before the punctuation if the
omitted material precedes the punctuation (word . . . , next
word). Place the ellipsis after the punctuation if the omitted
material follows the punctuation (word, . . . next word).
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11.1 (d) Brackets

Use brackets to indicate that language has been added or
modified, including the omission or alteration of one or more
characters of a word. Alterations in the source of a quotation do
not require an explanatory parenthetical, such as (brackets in
original). If bracketed language replaces language omitted, do
not indicate the omission with an ellipsis. If the end of a word is
omitted or altered and the immediately succeeding language is
omitted, use brackets and an ellipsis to indicate those changes.

11.1 (e) Using “[sic]”

When the quoted material contains mistakes that the author
does not wish to correct by substituting bracketed language,
the author may indicate that the mistake appeared in the
original by inserting “[sic]” after the mistaken language.

11.1 (f) Material Emphasized

Do not use: (emphasis in original).

To add emphasis to a quotation, use italics and add a paren-
thetical: (emphasis added). However, when the source docu-
ment in which a quotation is found uses a different style of
emphasis (e.g. underscoring, boldface), retain that style. When
emphasis in the source document is retained in a quotation and
the author wishes to add further emphasis, use italics and add
a parenthetical, such as (additional emphasis added). When
emphasis in a source document is omitted from a quotation,
add a parenthetical: (emphasis omitted).

11.1 (g) Statutory and Regulatory Material

Although some material in statutes and regulations is bold-
faced, quotations of that material should be in normal type.

11.2 QUOTATION MARKS

11.2 (a) Single-Paragraph Quotations

Single-paragraph quotations have quotation marks at the
beginning and the end of the quoted language.

11.2 (b) Multiple-Paragraph Quotations

Multiple-paragraph quotations have quotation marks only at
the beginning of each paragraph and at the end of the last
paragraph.

QUOTATIONS AND QUOTATION MARKS 11.2
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11.2 (c) Multiple Quotation Marks

If the quotation contains language that is already quoted (a
quotation within a quotation), the previously quoted language
may be enclosed within single quotation marks (‘). Likewise, a
quotation within a quotation within a quotation may be en-
closed within double quotation marks (“). For example: The
court reviews “whether counsel’s performance ‘viewed in total-
ity’ amounts to ‘meaningful representation’ ” (People v Grey, 34
AD3d 832, 833 [2d Dept 2006]).

Alternatively, a quotation of language already containing quo-
tations may omit internal quotation marks in the following
manner: The court reviews “whether counsel’s performance
viewed in totality amounts to meaningful representation”
(People v Grey, 34 AD3d 832, 833 [2d Dept 2006] [internal
quotation marks omitted]).

11.2 (d) Using Quotation Marks for Short-Form Refer-
ences

To shorten a name, do not use quotation marks within paren-
theses, e.g. American Red Cross of Greater New York (Red
Cross), not American Red Cross of Greater New York (“Red
Cross”).
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12.0 WORD STYLE IN GENERAL

Contents of Section

12.1 GENDER NEUTRAL WRITING
12.1 (a) Using Inclusive Terms

12.1 (b) Using “He” or “She” as Generic Pronoun

12.1 (c) Additional Background

12.2 HYPHENATED WORDS AND PHRASES
12.2 (a) Compound Words

12.2 (b) Hyphenated Adjectival Phrase

12.2 (c) Hyphenated Prefix

12.3 AVOIDANCE OF LATINISMS AND LEGALISMS
12.3 (a) Using English Language Words and Phrases

12.3 (b) Exceptions to General Rule

12.3 (c) Typography

12.4 PERSONAL IDENTIFYING INFORMATION
12.4 (a) Personal Names

12.4 (b) Numerical Identifiers

12.4 (c) Other Identifying Information

12.4 (d) Consistent Application of Omissions and

Redactions

12.5 DESCRIBING PERSONS WITH DISABILITIES

12.6 USING SUPRA AND INFRA

12.1 GENDER NEUTRAL WRITING

12.1 (a) Using Inclusive Terms

Use inclusive terms, rather than masculine or feminine forms.

Use Avoid

administrator administratrix

a one-person operation a one-man operation

artificial man-made

Assembly Member;
Member of the Assembly

Assemblyman

battered syndrome or
battered person syndrome

battered woman syndrome
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Use Avoid

businessperson; executive businessman

chair; chairperson chairman

colleagues brethren

diplomacy statesmanship

drafter draftsman

executor executrix

firefighter fireman

presiding juror; foreperson foreman

supervisor [employment
context]

foreman

high ranking officials men in high places

homemaker housewife

journalists gentlemen of the press

Member of Congress;
Representative

Congressman

members of the jury gentlemen of the jury

nurse male nurse

police officer policeman

reasonable person reasonable man

representative spokesman

staff manpower

worker workman

12.1 (b) Using “He” or “She” as Generic Pronoun

Avoid using “he” or “she” as a generic pronoun. “He” or “she”
should not be used to refer to a group of people that may
include men and women or an individual whose gender is not
known. Instead you might:

(1) Eliminate the pronoun altogether. For example, “A
court clerk can give you her advice on that form,” can be
changed to “A court clerk can give you advice on that
form.”

(2) Find a neutral article or pronoun, such as “a,” “the,” or
“this.” “A judge can always make his ruling orally,” might
be replaced by “A judge can always make the ruling
orally.”

(3) Rearrange the sentence to use “who” as the pronoun. “If
someone wants an adjournment, he should ask for it during
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the calendar call,” can be altered to “A person who wants
an adjournment should ask for it during the calendar call.”

(4) Replace the pronoun with a synonym. “You should find
a court officer. He is the one who can help you,” can be
changed to “You should find a court officer. That is the
officer who can help you.”

(5) Use a plural pronoun. Instead of writing, “A juror
must make his own assessment of the credibility of each
witness,” you can write, “Jurors must make their own
assessments of the credibility of each witness.”

12.1 (c) Additional Background

This section is based upon New York State Judicial Committee
on Women in the Courts, Fair Speech: Gender-Neutral Lan-
guage in the Courts (NY St Unified Ct Sys [2017]), https://
www.nycourts.gov/ip/womeninthecourts/pdfs/fair-broch2.pdf),
which may be consulted for additional background.

12.2 HYPHENATED WORDS AND PHRASES

12.2 (a) Compound Words

Compound words may be open (separate words, no hyphen),
closed (spelled as one word) or hyphenated.

See the word list at Appendix 5. For words not on the list,
consult Webster’s Third New International Dictionary (2002).

12.2 (b) Hyphenated Adjectival Phrase

Hyphenate an adjectival phrase formed of two or more words
preceding the noun modified only where ambiguity might
otherwise result.

12.2 (c) Hyphenated Prefix

Follow the word style in Webster’s Third New International
Dictionary (2002), except as modified by Appendix 5. Other-
wise, hyphenate a prefix to a root word only where ambiguity
might otherwise result (e.g. re-present, not represent; re-serve,
not reserve).

12.3 AVOIDANCE OF LATINISMS AND LEGALISMS

12.3 (a) Using English Language Words and Phrases

The use of Latin and other foreign language words and phrases
generally is discouraged where an English language equiva-
lent is available. Legalisms are also discouraged. For example,
consider these substitutes:
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Instead of Consider Using

ab initio from the beginning;
from the inception

ad infinitum forever; without end

a fortiori for an even stronger reason

arguendo for the sake of argument;
hypothetically; assuming

cestui que trust beneficiary

circa about

dehors out of; beyond; outside

ex contractu from a contract; contractual;
in contract

indices indexes

in loco delicti in the place of the offense

in praesenti in the present; at the present
time

in statu quo in the present condition

inter alia among others; among other
things

inter se among themselves;
between themselves

in toto completely; in all; totally; on
the whole

make a motion move

nisi prius trial court

opinion per opinion by

or, in the alternative or

pro rata proportional; proportionate

pro tanto partial; as far as it goes

qua in the capacity of; as

quantum amount

quondam former

said the

same it; them

sans without

sub silentio silently; under silence

such the; this or that

to wit namely

viz. namely
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12.3 (b) Exceptions to General Rule

The use of Latin and other foreign words and phrases is
appropriate where the word or phrase has become part of
standard English or is a legal term of art.

12.3 (c) Typography

Commonly used foreign words and phrases are not italicized.
See section 13.7.

12.4 PERSONAL IDENTIFYING INFORMATION

Privacy interests of individuals should be protected by omitting
irrelevant references to personal identifying information and
redacting necessary references.

12.4 (a) Personal Names

(1) Children. The name of any person younger than 18
years old should not appear in any published opinion.
This includes the surname of an adoptive child (Domestic
Relations Law § 112 [4]) and the name of a subject of a
youthful offender proceeding (see CPL 720.35 [2]). Nor
should any opinion contain the surname of any person,
such as a parent, who shares a surname with the child.

(2) Other Persons. The names of affected persons should
not appear in any published opinion where court records
are made confidential by law or where the sensitivity or
circumstances of the case raise privacy concerns. For
example:

(a) The name of any victim of a sex offense or of an
offense involving the alleged transmission of HIV
should not be published (Civil Rights Law § 50-b).

(b) In Family Court proceedings, the names of the
individual parties should not be published. This in-
cludes juvenile delinquency and PINS proceedings,
foster care proceedings, child abuse and neglect pro-
ceedings and support proceedings. (See Family Ct Act
§ 166.)

(c) In proceedings under Mental Hygiene Law article 9
(hospitalization of individuals with mental illness), the
name of the subject individual should not be published
(see Mental Hygiene Law §§ 9.11, 33.13).
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(d) In matrimonial actions, the parties’ names should
not be published where access to the matrimonial files
has been limited pursuant to Domestic Relations Law
§ 235.

Special consideration should be given to the possibility
that, under the circumstances of a case, the identification
of a person in a published decision may raise concerns for
that person’s privacy or safety, even if that person’s role in
the case is already a matter of public record. This rule
may require redaction of the names of witnesses or other
nonparties who are referenced in text.

(3) How to Redact. If reference to protected personal
names is necessary, use real or fictitious initials or other
formats that shield the person from identification. For
example, George Jones may be replaced by George J., or
G.J. or George RR, or Anonymous.

12.4 (b) Numerical Identifiers

(1) Account Numbers. Numerical identifiers such as
Social Security numbers; bank, credit and debit card
numbers, insurance policy numbers and other financial
account numbers; and driver’s license numbers should not
appear in any published opinion.

(2) Birth Dates. The exact date of birth of any individual
should not appear in any published opinion.

(3) How to Redact. If reference to numerical identifiers
is necessary, only the last three or four digits should be
used (e.g. xxx/xx/1234). If reference to date of birth is
necessary, use only the year (e.g. xx/xx/1975).

12.4 (c) Other Identifying Information

Other identifying detail, such as an exact street address, email
address, home or work telephone number, name of a child’s
school or name of a person’s employer, should be redacted in
whole or in part where publication of that information would
tend to identify a person whose identity requires protection
under section 12.4 (a) or is not essential to the opinion.

12.4 (d) Consistent Application of Omissions and Redac-
tions

Omissions and redactions should be applied consistently
within a decision and to all subsequent decisions in the same
action or proceeding, whether they issue out of the trial court
or appellate courts. When the name of a party is redacted in
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the title of a decision, the names of family members sharing the
party’s surname should also be redacted.

12.5 DESCRIBING PERSONS WITH DISABILITIES

Avoid language that implies that a person as a whole is disabled
(e.g. the mentally ill or the learning disabled); equates persons
with their condition (e.g. epileptics, autistics or quadriplegics); has
negative overtones (e.g. afflicted with cerebral palsy, suffering
from multiple sclerosis, confined to a wheelchair or wheelchair
bound); or is regarded as derogatory or demeaning (e.g. handi-
capped or mentally deficient).

Use terminology that places the person before the disability (e.g.
individuals with disabilities, individuals with developmental dis-
abilities, individuals with mental illness, individuals with autism
or individuals with mental retardation).

12.6 USING SUPRA AND INFRA

If desired, supra and infra may be used to cross-reference text or
a footnote in an earlier or later portion of an opinion. Include the
specific page or footnote number that is being cross-referenced.

For example:

(See n 12, infra)

(Discussion of burden of proof, supra at 3-4)

(See Summary Judgment Standard, supra at 5)
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PART III: TYPOGRAPHY AND SPACING

13.0 TYPOGRAPHY

Contents of Section

13.1 TITLES OF DECISIONS

13.2 PARAGRAPH AND SECTION HEADINGS

13.3 TABLES

13.4 JUDGE NAME IN OPINION OPENING AND VOTE
LINE

13.5 SMALL CAPITALS

13.6 ADDED EMPHASIS

13.7 FOREIGN WORDS AND PHRASES

13.8 NAMES OF NEWSPAPERS, MAGAZINES, BOOKS,
ETC.

13.1 TITLES OF DECISIONS

Name portions of a title are set in large and small capitals:

JOHN J. MURPHY et al., as Administrators C.T.A. of the Estate of
MARTIN T. MURPHY, Deceased, Plaintiffs, v GEORGE SMITH, as Admin-
istrator D.B.N. of the Estate of THOMAS SMITH, Deceased, Defendant.

13.2 PARAGRAPH AND SECTION HEADINGS

Main headings and their component subheadings may comprise
phrases or sentences. Capitalize words appearing in phrases with
preference to an uppercase style; lowercase articles, short conjunc-
tions and prepositions. Underscore the heading; do not use small
capitals. Capitalize words appearing in sentences in accordance
with section 10.1 (a). For example:

Background Information and Procedural History

Plaintiff ’s Motion for Summary Judgment

109



The Parties’ Contentions and the Law

Defendant’s motion to suppress his statements to the police is
granted.

The heading may be centered or flush left depending on the
author’s preference, but placement within an opinion should be
consistent. Both flush left and centered headings may be used in a
single decision to clarify the hierarchy of main headings and
subheadings.

13.3 TABLES

Create a data table in an opinion by using a word processor’s table
formatting features rather than manually inserting spaces or tabs.
In WordPerfect, select “Table” from the menu at the top of the page;
in Word, select “Insert” from the menu at the top of the page.
Assistance is available in WordPerfect by selecting “Help” from the
menu at the top of the page and in Word by pressing the F1 key on
the keyboard.

13.4 JUDGE NAME IN OPINION OPENING AND VOTE
LINE

The names of the judges at the opening of the opinion in the
majority, dissent, etc., and in the vote line at the end of the opinion
are set in large and small capitals, e.g. Chief Judge DIFIORE.

13.5 SMALL CAPITALS

Do not use small capitals in the body of an opinion or in footnotes.

13.6 ADDED EMPHASIS

To add emphasis to a word or phrase, italicize it.

13.7 FOREIGN WORDS AND PHRASES

See the word list at Appendix 5. If not on the list, italicize foreign
words and phrases only if they are italicized in Black’s Law
Dictionary (10th ed 2014).
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13.8 NAMES OF NEWSPAPERS, MAGAZINES, BOOKS,
ETC.

Names of newspapers, magazines, books, etc., appearing in text
should not be italicized.

New York Times

Saturday Review of Literature

New York Law Journal

Black’s Law Dictionary

Newsweek

To Kill a Mockingbird
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14.0 SPACING

Contents of Section

14.1 ABBREVIATION SPACING

14.2 STATUTORY SPACING

14.1 ABBREVIATION SPACING

There is no space between adjacent single-letter abbreviations
used in either case names or titles of actions and proceedings. For
example:

Erie R.R. v St. Mark’s R.C. Church

THOMAS MOORE, M.D., P.C., Respondent, v EVANS & LEE, LLP,
Appellant.

In the Matter of S.M., Petitioner, v M.M., Respondent.

14.2 STATUTORY SPACING

Spaces are inserted between the section number and each subse-
quent subdivision cited as follows:

(Town Law § 199
∆
[1]

∆
[a];

∆
[4])

(Domestic Relations Law § 236
∆
[B]

∆
[6]

∆
[a])
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PART IV: APPENDIXES

Contents of Section

APPENDIX 1 — COMMON CASE NAME ABBREVIATIONS

APPENDIX 2 — ABBREVIATION OF CASE LAW REPORTS

APPENDIX 3 — APPELLATE HISTORY AND OTHER

ABBREVIATIONS USED IN CITATIONS

APPENDIX 4 — STYLE AND ABBREVIATION OF

PARTICULAR STATUTES

APPENDIX 5 — STYLE OF PARTICULAR WORDS

APPENDIX 6 — TITLES IN VARIOUS ACTIONS AND

PROCEEDINGS, WITH CASE NAMES

APPENDIX 7 — CITATIONAL FOOTNOTE STYLE

(MODEL OPINION)

APPENDIX 8 — FORMULATION OF SUMMARIES

(APPEAL STATEMENTS)

APPENDIX 1

COMMON CASE NAME ABBREVIATIONS

(Add “s” inside the period for plural use, unless otherwise indicated. Do
not abbreviate terms used as a possessive [Employers’ not Empls.].)

Accident Acc.

Adjustment Adj.

Administrat[ion, ive] Admin.

Administrat[or, rix] Adm’[r, x]

Advertise, Advertising Adv.

Agricult[ural, ure] Agric.

Air Conditioning A.C.

Aktiengesellschaft AG.
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America[n] Am.

And &

Apartment Apt.

Article Art.

Associate[s] Assoc.

Association Assn.

Assurance Assur.

Atlantic Atl.

Authority Auth.

Automobile, Automotive Auto.

Avenue Ave.

Besloten Vennootschap B.V.

Board Bd.

Boulevard Blvd.

British Br.

Brotherhood Bhd.

Brothers Bros.

Builder Bldr.

Building Bldg.

Bureau Bur.

Business Bus.

Canada, Canadian Can.

Casualty Cas.

Center, Centre Ctr.
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Central Cent.

Chapter Ch.

Chemical Chem.

Civil Civ.

College, Collegiate Coll.

Commission Commn.

Commissioner Commr.

Committee Comm.

Compagnie Cie.

Compania Cia.

Company Co.

Congregational Cong.

Consolidated Consol.

Construction Constr.

Continental Cont.

Contract[ing, ual, or] Contr.

Cooperative Coop.

Co-operative Co-op.

Corporation Corp.

Correction[s, al] Corr.

County Do not

abbreviate

Court Ct.

Creek Cr.

Debenture Deb.
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Department[al] Dept.

Development[al], Developer Dev.

Distribut[ing, ion, or] Distrib.

District Dist.

Division Div.

Domestic Dom.

Drive Dr.

East[ern] E.

Education[al] Educ.

Electric[al, ity], Electronic Elec.

Elevat[ed, or] El.

Employ[ee, er, ment] Empl.

Engineer Engr.

Engineering Eng’g

Enterprise Enter.

Environment Envt.

Environmental Envtl.

Equipment Equip.

Equitable Equit.

European Eur.

Exchange Exch.

Executive Exec.

Execut[or, rix] Ex’[r, x]

Federal Fed.
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Federation Fedn.

Fidelity Fid.

Financ[e, ial, ing] Fin.

Foundation Found.

Freight Frgt.

General Gen.

Gesellschaft mit
beschränkter Haftung

GmbH

Government Govt.

Guarantee, Guaranty Guar.

Heights Hgts.

Highway Hwy.

Honorable Do not

abbreviate

Horticult[ural, ure] Hort.

Hospital Hosp.

Housing Hous.

Incorporated Inc.

Indemni[ty, fication] Indem.

Independent Ind.

Industr[y, ies, ial] Indus.

Information Info.

Institut[e, ion, ional] Inst.

Insurance Ins.

International Intl.
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Invest[or, ment, ing] Inv.

Island[s] Is.

Judicial Jud.

Junction Junc.

Junior Jr.

Kommanditgesellschaft auf
Aktien

KGaA

Laboratory Lab.

Liability Liab.

Library Lib.

Lighting Light.

Limited Ltd.

Limited Liability Company L.L.C. or
LLC
[as used by
party]

Limited Liability Partnership L.L.P. or
LLP
[as used by
party]

Limited Partnership L.P. or LP
[as used by
party]

Liquor Liq.

Litigation Litig.

Lumber Lbr.

Machine[ry] Mach.

Magazine Mag.
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Management Mgt.

Manager Mgr.

Manufacturer Mfr.

Manufacturing Mfg.

Marine, Maritime, Marina Mar.

Market Mkt.

Marketing Mktg.

Mechanic, Mechanical Mech.

Medical Med.

Meeting Mtg.

Memorial Mem.

Merchandise Mdse.

Methodist Episcopal M.E.

Methodist Reformed M.R.

Metropolitan Metro.

Mineral, Mining Min.

Mortgage Mtge.

Mountain Mtn.

Municipal Mun.

Mutual Mut.

Naamloze Vennootschap N.V.

National Natl.

National Association N.A.

Naval, Navigation Nav.
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North[ern] N.

Number No.

Office Off.

Optical, Optician Opt.

Orchestra Orch.

Organi[z,s]ation, Organi[z,s]ing Org.

Pacific Pac.

Pharmaceutical, Pharmacy Pharm.

Philadelphia Phila.

Presbyterian Presbyt.

Preservation Preserv.

Printing Print.

Product[ion] Prod.

Professional Corporation PC or P.C.
[as used by
party]

Property Prop.

Protestant Prot.

Public Pub.

Public Limited Company plc

Publication, Publishing,
Publisher, Published

Publ.

Purchasing Purch.

Railroad R.R.

Railway Ry.

Rapid Transit R.T.
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Recording Rec.

Refining Ref.

Reformed Refm.

Refrigerat[ing, ion] Refrig.

Reinsurance Reins.

Restaurant Rest.

River Riv.

Road Rd.

Roman Catholic R.C.

Route Rte.

Saint St.

Savings Sav.

School Sch.

Securit[y, ies] Sec.

Service Serv.

Sociedad Anónima, Societá in
accomandita per azioni,
Société Anonyme

S.A.

Societá per Azioni S.p.A.

Société à Responsabilité Limitée S.A.R.L.

Society Socy.

South[ern] S.

Square Sq.

Standard Std.

Station Sta.
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Steamship[s] S.S.

Storage Stor.

Street St.

Superintendent Supt.

Surety Sur.

System[s] Sys.

Techn[ical, ology, ologies] Tech.

Tele[gram, graph, phone, vision] Tel.

Telecommunication[s] Telecom.

Terminal Term.

Theatrical Theat.

Theological Theol.

Title Tit.

Township Twp.

Transit Tr.

Transport[ation] Transp.

Treasurer Treas.

Tribunal Trib.

Unitarian Unit.

University Univ.

Utilit[y, ies] Util.

Valley Val.

Vehicle Veh.

Vicinity Vic.

NEW YORK LAW REPORTS STYLE MANUALAPPENDIX 1

124



Village Vil.

West[ern] W.
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APPENDIX 2

ABBREVIATION OF CASE LAW REPORTS

Contents

A. New York

B. Federal

C. Other Reports

D. Public Domain Citation

A. NEW YORK

A

Abbott’s New Cases Abb NC

Abbott’s Court of Appeals Decisions Abb Ct App

Abbott’s Practice Reports Abb Prac

Abbott’s Practice Reports, New Series Abb Prac [NS]

Anthon’s Nisi Prius Cases Anth NP,
Anth NP2d

Appellate Division Reports 1st Series App Div

Appellate Division Reports 2d Series AD2d

Appellate Division Reports 3d Series AD3d

B

Barbour’s Supreme Court Reports Barb

Barbour’s Chancery Reports Barb Ch

Bosworth’s Superior Court Reports Bosw

Bradbury’s Pleading and Practice Reports Bradb
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Bradford’s Surrogate’s Reports Bradf

C

Caines’ Cases Caines’ Cas

Caines’ Reports Caines

Chancery Sentinel Ch Sent

City Court Reports (NY) NY City Ct Rep

City Hall Recorder (NY) NY City H Rec

City Hall Reporter (NY) NY City H Rptr

Civil Procedure Reports NY Civ Pro Rep

Civil Procedure Reports, New Series NY Civ Pro Rep
[NS]

Clarke’s Chancery Reports Clarke Ch

Code Reporter NY Code Rptr

Code Reporter, New Series NY Code Rptr
[NS]

Code of Procedure Reports, New Series NY Code Pro Rep
[NS]

Coleman’s Cases Colem Cas

Coleman & Caines’ Cases Colem & C Cas

Connoly’s Surrogate’s Reports Connoly

Court of Claims Reports NY Ct Cl

Cowen’s Criminal Reports Cow Crim Rep

Cowen’s Reports Cow
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D

Daly’s Common Pleas Reports Daly

Demarest’s Surrogate’s Reports Dem

Denio’s Reports Denio

Duer’s Superior Court Reports Duer

E and F

E.D. Smith’s Common Pleas Reports ED Smith

Edmond’s Select Cases Edm Sel Cas

Edwards’ Chancery Reports Edw Ch

G and H

Gibbons’ Surrogate’s Reports Gibbons

Hall’s Superior Court Reports Hall

Hill & Denio, Lalor’s Supplement Hill & Denio

Hill’s Reports Hill

Hilton’s Common Pleas Reports Hilt

Hoffman’s Chancery Reports Hoff Ch

Hopkins’ Chancery Reports Hopk Ch

Howard’s Court of Appeals Cases How App Cas

Howard’s Practice Reports How Prac

Howard’s Practice Reports, New Series How Prac [NS]

Hun’s Supreme Court Reports Hun

I and J

Johnson’s Cases Johns Cas
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Johnson’s Chancery Reports Johns Ch

Johnson’s Reports Johns

Jones and Spencer’s Superior
Court Reports

Jones & Sp

K and L

Keyes’ Reports Keyes

Lansing’s Reports Lans

Lansing’s Chancery Reports Lans Ch

Livingston’s Judicial Opinions Liv Jud Op

Lockwood’s Reversed Cases Lock Revd Cas

M

Mills’ Surrogate Reports Mills

Miscellaneous Reports Misc

Miscellaneous Reports 2d Series Misc 2d

Miscellaneous Reports 3d Series Misc 3d

N

New York Annotated Cases NY Ann Cas

New York City Court Reports NY City Ct Rep

New York City Hall Recorder NY City H Rec

New York City Hall Reporter NY City H Rptr

New York Civil Procedure Reports NY Civ Pro Rep

New York Civil Procedure Reports,
New Series

NY Civ Pro Rep
[NS]
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New York Code Reporter NY Code Rptr

New York Code Reporter, New Series NY Code Rptr
[NS]

New York Code of Procedure Reports,
New Series

NY Code Pro Rep
[NS]

New York Criminal Reports NY Crim Rep

New York Law Journal NYLJ

New York Leading Cases, Annotated NYLC Ann

New York Legal Observer NY Leg Obs

New York Monthly Law Bulletin NY Monthly Law
Bull

New York Reports NY

New York Reports 2d Series NY2d

New York Reports 3d Series NY3d

New York State Court of Claims Reports NY Ct Cl

New York State Department of
Education Reports

36 Ed Dept Rep
508 [Decision
No. 13,787]
[Note: decisions in

volumes 1-49]

51 Ed Dept
Rep, Decision
No. 16,256
[Note: decisions in

volume 50 and

above]

New York State Department Reports NY St Dept Rep

New York State Labor Relations Board,
Decisions and Orders of

NYSLRB
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New York State Law Digest NY St Law Digest

New York State Reporter NY St Rptr

New York Superior Court Reports
(by Reporter)

Hall
Sandf
Duer
Bosw
Robt
Sweeny
Jones & Sp
Sheld

New York Supplement NYS,
NYS2d

New York Weekly Digest NY Week Dig

O and P

Paige’s Chancery Reports Paige Ch

Parker’s Criminal Reports Parker Crim Rep

Power’s Surrogates’ Reports Power

Public Employment Relations Board
Reports

31 PERB ¶ 3050
[1998]

Public Service Commission of New York,
Reports of

34 NY PSC 1524
[Op No. 94-24]

Public Service Commission of New York,
First District, Proceedings of

19 PSCR [1st
Dist, NY] 142

Public Service Commission of New York,
Second District, Reports of Decisions of

9 PSCR [2d Dist,
NY] 444

Q and R

Redfield’s Surrogates’ Reports Redf

Robertson’s Superior Court Reports Robt
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S

Sandford’s Chancery Reports Sandf Ch

Sandford’s Superior Court Reports Sandf

Selden’s Notes of Cases Seld Notes

Sheldon’s Reports Sheld

Silvernail’s Court of Appeals Reports Silvernail Ct App

Silvernail’s Supreme Court Reports Silvernail

Smith’s (E.D.) Common Pleas Report ED Smith

Sweeny’s Superior Court Reports Sweeny

T

Thompson and Cook’s Supreme Court
Reports

Thomp & C

Transcript Appeals Transc App

Tucker’s Surrogate’s Reports Tuck

U, V and W

Wendell’s Reports Wend

Wheeler’s Criminal Cases Wheel Crim Cas

X, Y and Z

Yates’ Select Cases Yates’ Sel Cas

B. FEDERAL

Bankruptcy Reporter BR

Federal Appendix Fed Appx
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Federal Cases 22 F Cas 584 (ED
Mo 1872, No.
13,071)

Federal Claims Reporter [1992-date]
[see also US Court of Claims Reports
and US Claims Court Reporter]

Fed Cl

Federal Reporter Series F,
F2d,
F3d

Federal Rules Decisions FRD

Federal Supplement Series F Supp,
F Supp 2d
F Supp 3d

Interstate Commerce Commission
Reports

ICC

Motor Carrier Cases, Interstate
Commerce Commission Reports

MCC

Supreme Court Reporter S Ct

US Claims Court Reporter [1982-1992]
[see also US Court of Claims Reports
and Federal Claims Reporter]

Cl Ct

US Court of Claims Reports
[1863-1982] [see also US Claims
Court Reporter and Federal Claims
Reporter]

Ct Cl

US Law Week USLW

US Reports (beginning with 91 US) US

US Reports (by Reporter, up to
and including 90 US)

Dallas— 1 Dallas [1 US]

Cranch— 1 Cranch [5 US]
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Wheaton— 2 Wheat [15 US]

Peters— 5 Pet [30 US]

Howard— 3 How [44 US]

Black— 1 Black [66 US]

Wallace— 4 Wall [71 US]

US Supreme Court Reporter S Ct

US Supreme Court Reports, Lawyers’
Edition

L Ed,
L Ed 2d

US Tax Court TC

C. OTHER REPORTS

A and B

Alabama Appellate Court Reports
[1910-1976]

Ala App

Alabama Reports [1840-1976] Ala

Alaska Reports [1884-1959] Alaska

American Maritime Cases AMC

American Reports Am Rep

American State Reports Am St Rep

Arizona Reports [1866-date] Ariz

Arizona Court of Appeals Reports
[1965-1976]

Ariz App

Arkansas Appellate Reports
[1981-2009]

Ark App

Arkansas Reports [1837-2009] Ark

Atlantic Reporter A,
A2d,
A3d
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C

California Appellate Reports
[1905-date]

Cal App,
Cal App 2d,
Cal App 3d,
Cal App 4th

California Appellate Reports
Supplement Series

Cal App Supp,
Cal App 2d Supp,
Cal App 3d Supp,
Cal App 4th Supp

California Reporter [1959-date] Cal Rptr,
Cal Rptr 2d,
Cal Rptr 3d

California Reports [1850-date] Cal,
Cal 2d,
Cal 3d,
Cal 4th

Colorado Reports [1864-1980] Colo

Colorado Court of Appeals Reports
[1891-1915; 1970-1980]

Colo App

Connecticut Appellate Reports
[1983-date]

Conn App

Connecticut Reports [1814-date] Conn

Connecticut Supplement [1935-date] Conn Supp

Criminal Law Reporter Crim L Rptr
[BNA]

D

Delaware Reports [1920-1966] Del

Delaware Chancery Reports [1814-1968] Del Ch

District of Columbia Appeals [1893-date] US App DC

District of Columbia Reports DC
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E and F

Florida Reports [1846-1948] Fla

Florida Supplement [1948-1992] Fla Supp,
Fla Supp 2d

G

Georgia Appeals Reports [1907-date] Ga App

Georgia Reports [1846-date] Ga

H

Hawaii Appellate Reports [1980-1994] Haw App

Hawaii Reports [1847-date] Haw

I

Idaho Reports [1866-date] Idaho

Illinois Appellate Court Reports
[1877-2011]

Ill App,
Ill App 2d,
Ill App 3d

Illinois Court of Claims Reports
[1889-date]

Ill Ct Cl

Illinois Reports [1849-2011] Ill,
Ill 2d

Indiana Appellate Court Reports
[1890-1979]

Ind App

Indiana Reports [1848-1981] Ind

Iowa Reports [1855-1968] Iowa

J and K

Kansas Court of Appeals Reports
[1895-1901; 1977-date]

Kan App,
Kan App 2d
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Kansas Reports [1862-date] Kan

Kentucky Reports [1785-1951] Ky

L

Louisiana Annual Reports [1846-1900] La Ann

Louisiana Courts of Appeal Reports
[1924-1932]

La App

Louisiana Reports [1900-1972] La

M

Maine Reports [1820-1965] Me

Maryland Reports [1851-date] Md

Maryland Appellate Reports [1967-date] Md App

Massachusetts Appeals Court
Reports [1972-date]

Mass App Ct

Massachusetts Reports [1804-date] Mass

Michigan Court of Appeals Reports
[1965-date]

Mich App

Michigan Reports [1847-date] Mich

Minnesota Reports [1851-1977] Minn

Mississippi Reports [1818-1966] Miss

Missouri Appeal Reports [1876-1952] Mo App

Missouri Reports [1821-1956] Mo

Montana Reports [1868-date] Mont

N

Nebraska Appellate Reports [1992-date] Neb App
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Nebraska Reports [1860-date] Neb

Nevada Reports [1865-date] Nev

New Hampshire Reports [1816-date] NH

New Jersey Reports [1948-date] NJ

New Jersey Superior Court Reports
[1948-date]

NJ Super

New Jersey Tax Court Reports [1979-
date]

NJ Tax

New Mexico Reports [1852-2012] NM

North Carolina Reports [1868-date] NC

North Carolina Court of Appeals
Reports [1968-date]

NC App

North Dakota Reports [1890-1953] ND

Northeastern Reporter NE,
NE2d

Northwestern Reporter NW,
NW2d

O

Ohio Appellate Reports [1913-date] Ohio App,
Ohio App 2d,
Ohio App 3d

Ohio Miscellaneous Reports [1965-2012] Ohio Misc,
Ohio Misc 2d

Ohio Opinions [1934-1982] Ohio Op,
Ohio Op 2d,
Ohio Op 3d
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Ohio State Reports [1852-date] Ohio St,
Ohio St 2d,
Ohio St 3d

Oklahoma Reports [1890-1953] Okla

Oregon Reports [1853-date] Or

Oregon Court of Appeals Reports
[1969-date]

Or App

P

Pacific Reporter P,
P2d,
P3d

Pennsylvania Commonwealth Court
Reports [1970-1994]

Pa Commw

Pennsylvania District and County
Reports [1921-date]

Pa D & C,
Pa D & C 2d,
Pa D & C 3d,
Pa D & C 4th

Pennsylvania State Reports [1845-date] Pa

Pennsylvania Superior Court Reports
[1895-1997]

Pa Super

Public Utilities Reports 20 PUR3d 65,
108 PUR4th 81

Public Utilities Reports, New Series 52 PUR [NS] 65

Q and R

Rhode Island Reports [1828-1980] RI

S

South Carolina Reports [1868-date] SC

South Dakota Reports [1890-1976] SD
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Southeastern Reporter SE,
SE2d

Southern Reporter So,
So 2d,
So 3d

Southwestern Reporter SW,
SW2d,
SW3d

T

Tennessee Court of Appeals Reports
[1925-1971]

Tenn App

Tennessee Reports [1870-1971] Tenn

Texas Criminal Reports [1876-1963] Tex Crim

Texas Reports [1846-1962] Tex

U

Utah Reports [1851-1974] Utah,
Utah 2d

V

Vermont Reports [1826-date] Vt

Virginia Reports [1881-date] Va

Virginia Court of Appeals Reports
[1985-date]

Va App

W, X, Y and Z

Washington Court of Appeals Reports
[1969-date]

Wash App

Washington Reports [1889-date] Wash,
Wash 2d
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West Virginia Reports [1864-date] W Va

Wisconsin Reports [1853-date] Wis,
Wis 2d

Wyoming Reports [1870-1959] Wyo

D. PUBLIC DOMAIN CITATION

Several jurisdictions have implemented public domain citation for all
or some of their courts. A public domain citation is assigned by the
court or the Reporter of Decisions and is not associated with a
particular vendor or a particular medium of publication. The citation
formats adopted by these jurisdictions are listed below and the style
rule governing these citations is found in section 2.3 (c) (4).

Arkansas [2009-date] 2009 Ark 12
2009 Ark App 318

Colorado [2012-date] 2012 CO 22
2012 COA 35

Illinois [2011-date] 2011 IL 102345
2011 IL App (1st) 101234
2011 IL App (1st) 101234WC

Louisiana [1994-date] 93-2345 (La [add date])
93-2345 (La App 1 Cir [add
date])

Maine [1997-date] 1997 ME 7

Mississippi [1997-date] 2010-CA-01084-SCT
(Miss 2012)
2010-CA-00400-COA
(Miss Ct App 2012)

Montana [1998-date] 1998 MT 1
1998 MT 1N [opinions not to
be cited as precedent]
1998 MT 1W [opinions with-
drawn or vacated]
1998 MT 1A [opinions
amended]

New Mexico [1852-date] 2011-NMSC-028
2003-NMCA-064

North Dakota [1997-date] 1997 ND 231
1998 ND App 2
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Ohio [2002-date] 2002-Ohio-2220
2005-Ohio-1797 (11th Dist)
2006-Ohio-6918 (MC)

Oklahoma [1890-date] 1997 OK 22
1997 OK CR 24
1997 OK CIV APP 1

Pennsylvania [1999-date] 1999 PA Super 1

South Dakota [1996-date] 1996 SD 15

Utah [1999-date] 1999 UT 16
1999 UT App 16

Vermont [2003-date] 2003 VT 1

Wisconsin [2000-date] 2000 WI 14
2001 WI App 9

Wyoming [2001-date] 2001 WY 12
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APPENDIX 3

APPELLATE HISTORY AND OTHER

ABBREVIATIONS USED IN CITATIONS

Use the table below to abbreviate words in all citations within
parentheses. Italicize in accordance with the Style Manual rule for
specific citation types, including cases (ch 2.0), statutes and legislative
materials (ch 3.0), rules and regulations (ch 4.0), treatises (§ 7.3) and
legal documents (§ 7.7). Capitalize as illustrated in the table, or in
accordance with the Style Manual rule for specific citation types, or if
the word or abbreviation begins a separate citational sentence. Ex-
amples:

To signal that certiorari has been denied, the table instructs that the
word ‘‘certiorari’’ is abbreviated ‘‘cert’’ and the word ‘‘denied’’ is not
abbreviated. The term ‘‘cert denied’’ is then italicized as illustrated in
section 2.2 (a) (5) of the Style Manual.

The table instructs that ‘‘op’’ is the abbreviation for the word ‘‘opinion.’’
However, ‘‘op’’ is italicized and lowercased in ‘‘affd on concurring op of

Suozzi, J.’’ under section 2.2 (a) (5); ‘‘op’’ is unitalicized and capitalized
in ‘‘NY City Campaign Fin Bd Advisory Op No. 2007-2’’ under section
2.4 (b) (1).

affidavit aff

affirmed affd

affirming affg

amended Do not abbreviate

amending amdg

amendment(s) amend(s)

Annotated Ann

Annual Ann

appeal(s) Do not abbreviate

article art

certiorari cert

chapter ch

Circuit Cir

Civil Civ

clause cl

Committee Comm

Commission Commn

Conference Conf

NEW YORK LAW REPORTS STYLE MANUALAPPENDIX 3

144



Court(s) Ct/Cts

Criminal Crim

cumulative cum

denied Do not abbreviate

Department Dept

dismissed Do not abbreviate

edition ed

effective eff

et alii (and other variations) et al.

et sequens (and other variations) et seq.

exempli gratia e.g.

footnote, footnotes n, nn

granted Do not abbreviate

idem id.

id est i.e.

Introduction Intro

leave lv

Legislative Legis

memorandum mem

modified mod

modifying modfg

motion mot

motion for leave to appeal denied lv denied

motion for leave to appeal dismissed lv dismissed

motion for leave to appeal granted lv granted

motion for reargument denied rearg denied

motion for reargument dismissed rearg dismissed

motion for reargument granted rearg granted

New York NY

Number No.

opinion op

opposition opp

paragraph para; ¶

part Do not abbreviate

reargument rearg

Record Rec

Register Reg

rehearing reh

renumbered renum

Report Rep
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reversed revd

reversing revg

revised rev

State St

subdivision subd

subsection subsec

sub nomine sub nom.

Supplementary Pamphlet Supp Pamph

Temporary Temp

title tit

transcript tr

videlicet viz.

volume vol
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APPENDIX 4

STYLE AND ABBREVIATION

OF PARTICULAR STATUTES

Contents

A. Current New York Statutes

B. Repealed or Superseded New York Statutes

C. Federal Statutes

Use abbreviated form within parentheses. Either full or
abbreviated form may be used in running text.

A. CURRENT NEW YORK STATUTES

A

Abandoned Property Law § __

Administrative Code of the City of New York § __, or Administra-
tive Code of City of NY § __ (when repeated may be shortened to

Administrative Code § __)

Agriculture and Markets Law § __

Alcoholic Beverage Control Law § __

Alternative County Government Law § __

Arts and Cultural Affairs Law § __

B

Banking Law § __

Benevolent Orders Law § __

Business Corporation Law § __

C

Canal Law § __

Civil Practice Law and Rules § 3211 (a), or CPLR 3211 (a)
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Civil Rights Law § __

Civil Service Law § __

CLS Unconsolidated Laws of NY § __, or CLS Uncons Laws of NY
§ __

Cooperative Corporations Law § __

Correction Law § __

County Law § __

Court of Claims Act § __

Criminal Procedure Law § 540.10, or CPL 540.10

D

Debtor and Creditor Law § __

Domestic Relations Law § __

E

Economic Development Law § __

Education Law § __

Elder Law § __

Election Law § __

Eminent Domain Procedure Law § 512, or EDPL 512

Employers’ Liability Law § __

Energy Law § __

Environmental Conservation Law § 11-0529, or ECL 11-0529

Estates, Powers and Trusts Law § 2-1.9, or EPTL 2-1.9

Executive Law § __
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F

Family Court Act § __, or Family Ct Act § __

Financial Services Law § ___

G

General Associations Law § __

General Business Law § __

General City Law § __

General Construction Law § __

General Municipal Law § __

General Obligations Law § __

H

Highway Law § __

I

Indian Law § __

Insurance Law § __

J and K

Judiciary Law § __

L

Labor Law § __

Legislative Law § __

Lien Law § __

Limited Liability Company Law § __

Local Finance Law § __
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Local Law No. 5 (1940) of City of New York § __, or Local Law No.
5 (1940) of City of NY § __ (when repeated may be shortened to

Local Law No. 5 or Local Law 5)

Local Law No. 3-2011 of the County of Nassau
[Note: use the numbering format used by the municipality. When the date

is clearly included in the local law number, do not repeat the date in

parentheses]

M

McKinney’s Unconsolidated Laws of NY § __, or McKinney’s
Uncons Laws of NY § __ (when repeated may be shortened to

Uncons Laws § __)

Mental Hygiene Law § __

Military Law § __

Multiple Dwelling Law § __

Multiple Residence Law § __

Municipal Home Rule Law § __

N and O

Navigation Law § __

New York City Charter § __, or NY City Charter § __

New York City Civil Court Act § 1609, or NY City Civ Ct Act
§ 1609, or CCA 1609
[in parentheses: CCA 1609, or NY City Civ Ct Act § 1609]

New York City Criminal Court Act § __, or NY City Crim Ct Act
§ __

New York City Health Code (24 RCNY) § __, or NY City Health
Code (24 RCNY) § __

New York City Zoning Resolution § __, or NY City Zoning Resolu-
tion § __ (when repeated may be shortened to Zoning Resolution §__
or ZR §__)

Not-For-Profit Corporation Law § 201, or N-PCL 201
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P and Q

Parks, Recreation and Historic Preservation Law § 14.01, or

PRHPL 14.01

Partnership Law § __

Penal Law § __

Personal Property Law § __

Private Housing Finance Law § __

Public Authorities Law § __

Public Buildings Law § __

Public Health Law § __

Public Housing Law § __

Public Lands Law § __

Public Officers Law § __

Public Service Law § __

R

Racing, Pari-Mutuel Wagering and Breeding Law § __

Railroad Law § __

Rapid Transit Law § __

Real Property Actions and Proceedings Law § 1361, or RPAPL
1361

Real Property Law § __

Real Property Tax Law § 402, or RPTL 402

Religious Corporations Law § __

Retirement and Social Security Law § __

Rural Electric Cooperative Law § __
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S

Second Class Cities Law § __

Social Services Law § __

Soil and Water Conservation Districts Law § __

State Administrative Procedure Act § __

State Finance Law § __

State Law § __

State Printing and Public Documents Law § __

State Technology Law § __

Statute of Local Governments § __

Surrogate’s Court Procedure Act § 201, or SCPA 201

T

Tax Law § __

Town Law § __

Transportation Corporations Law § __

Transportation Law § __

U

Uniform City Court Act § 1403, or Uniform City Ct Act § 1403, or

UCCA 1403 [in parentheses: UCCA 1403, or Uniform City Ct Act § 1403]

Uniform Commercial Code § 3-305, or UCC 3-305

Uniform Commercial Code § 3-305, Comment 6, or UCC 3-305,
Comment 6

Uniform District Court Act § 1508, or Uniform Dist Ct Act § 1508, or

UDCA 1508 [in parentheses: UDCA 1508, or Uniform Dist Ct Act § 1508]

Uniform Justice Court Act § 1904, or Uniform Justice Ct Act § 1904,
or UJCA 1904 [in parentheses: UJCA 1904, or Uniform Justice Ct Act

§ 1904]
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V

Vehicle and Traffic Law § __

Village Law § __

Volunteer Ambulance Workers’ Benefit Law § __

Volunteer Firefighters’ Benefit Law § __

W, X, Y and Z

Workers’ Compensation Law § __

B. REPEALED OR SUPERSEDED

NEW YORK STATUTES

Civil Practice Act § __, or Civ Prac Act § __

Code of Civil Procedure § __, or Code Civ Pro § __

Code of Criminal Procedure § __, or Code Crim Pro § __

Decedent Estate Law § __

Penal Code of 1881 § __

Penal Law of 1909 § __

2 Revised Statutes of New York, part IV, ch I, tit I, § 5 (3) at 657
(1st ed 1829), or 2 Rev Stat of NY, part IV, ch I, tit I, § 5 (3) at 657
(1st ed 1829)

C. FEDERAL STATUTES

Bankruptcy Act of 1898 (11 USC) § __

1978 Bankruptcy Code (11 USC) § __

Internal Revenue Code (26 USC) § __

Kidnapping Act (18 USC) § __

28 USC § __

US Revised Statutes § __, or US Rev Stat § __
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APPENDIX 5

STYLE OF PARTICULAR WORDS

A

ab initio

above-cited

account receivable (s.)

accounts receivable (pl.)

ad damnum

ad hoc

ad infinitum

ad valorem

a fortiori

AIDS

Alco-Sensor

also known as
(do not abbreviate)

amici curiae

amicus curiae

a posteriori

a priori

arguendo

arm’s length

Associate’s degree

attorney-at-law

Attorney General

attorney-in-fact

at-will employee

audiotape

autopen

B

baby-sit(ter, ting)

backlog

backup (adj.)

backseat

bar

bench

biannual (twice a year)

biennial (every two years)

biweekly

blue sky law

bona fide

bona fides

breathalyzer

bright-line (adj.)

buyout

bylaw

by-product
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C

case-in-chief

case law

case load

caseworker

causa mortis

caveat emptor

cesarean section

cestui que trust

cestuis que trustent

circa

city marshal

claimant-appellant

class A-I felony

cocounsel

codefendant

commingle

common law (n.)

common-law (adj.)

commonsense (adj.)

cooperative

co-owner

coram nobis

corpus

corpus delicti

correction officer

cotortfeasor

counsel (s. and pl.)

counselor-at-law

counterclaim

countermotion

courthouse

courtroom

coworker

cross appeal (n.)

cross-appeal (v.)

cross claim (n.)

cross-claim (v.)

cross complaint

cross-examine

cross-examination

cross motion

cross-move

cy pres
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D

damage (n.) (referring to

injury to person or property)

damages (n.) (referring to

compensation for injury)

database

decedent (lowercase)

de facto

defendant-appellant

defendant Smith

defendant trustee

dehors

de jure

de minimis

de novo

dicta

dictum

doing business as
(do not abbreviate)

Dow Jones Average

down payment

Down syndrome

DVD (digital video disk)

E

ejusdem generis

election day

email

en banc

evidence-in-chief

ex contractu

ex-husband

ex officio

ex parte

ex post facto

ex-wife

executor de son tort

eyewitness

F

factfinder

fact-finding (adj. and n.)

farfetched

far-reaching

father-in-law

fellow-servant rule

firefighter

fire marshal

NEW YORK LAW REPORTS STYLE MANUALAPPENDIX 5

156



firsthand (adj.)

forego (to go before)

forgo (to waive)

Form U4

forum non conveniens

401(k) (no space between sec-

tion and subsection)

four year old

G

Golub notice

good faith (adj. and n.)

goodwill

grand jury

guardian ad litem

H

habeas corpus

half brother

Hawaii; Hawai‘i

health care

High Court (Supreme Court

of the United States or New

York Court of Appeals)

HIV-positive (adj.)

I

impleaded
defendant-respondent

in absentia

inasmuch

in camera

indicia

in forma pauperis

in futuro

injury-in-fact

in limine

in loco delicti

in loco parentis

in pais

in pari delicto

in pari materia

inpatient

in personam

in praesenti

in rem

insofar

in statu quo

inter alia
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Internet

in terrorem

inter se

interstate

intervenor-defendant-
respondent

inter vivos

in toto

ipse dixit

ipso facto

J

job site judgment

K

kidnap

kidnapped

kidnapping

L

lawsuit

layperson

lesser included offense

Lexis (but LEXIS in citations)

lienholder

limited liability company (do

not hyphenate)

lineup

lis pendens

long-arm (adj.)

long-standing (adj.)

lump-sum settlement

M

mandamus

marihuana; marijuana

Master’s degree

mechanic’s lien

Medicaid

Medicare

memoranda or

memorandums (pl.)

mens rea

MetroCard

Mirandized (not ital.)

mother-in-law

multifamily
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multistory multivehicle

N

nationwide

next of kin

nexus

90/180-day

nisi prius

no-fault

noncompliance

non compos mentis

nonhearsay

nonparty

nonpermanent

non sequitur

non sui juris

nonworking

non-work-related

nunc pro tunc

O

obiter dictum

offset (n. and v.)

ongoing

online

onsite (adj.)

on site (n.)

overall

overruled

P

parens patriae

party in interest

pat down (n.)

pat-down search (adj.)

pendente lite

per capita

percent

per curiam

per diem

per se

per stirpes

petitioner-respondent

Ph.D.

plaintiff and judgment
creditor

plaintiff husband

plaintiff-appellant

plaintiff-respondent
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plead (present tense)

pleaded (past tense)

plexiglas

policyholder

policy-making (adj.)

policymaking (n.)

postjudgment

post-note of issue

postplea

postrelease supervision

posttermination

posttrial

pre-answer

prearraignment delay

preexisting

prejudgment

premises (always takes plu-
ral verb)

preplea

presentence report

pretrial

prima facie

primary day

pro bono

pro forma

pro hac vice

pro rata

pro se

pro tanto

pro tem

pro tempore

proved

proven (adj.)

purchase-money mortgage

Q

qua

quantum

quantum meruit

quasi

quasi contract

quasi-judicial

quitclaim

quondam

quo warranto
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R

reargument

record keeping (n.)

re-cross-examination

Regulation 68

rent-controlled (adj.)

rent-stabilized (adj.)

re-present (present again)

res

rescission

re-serve (serve again)

res gestae

res ipsa loquitur

res judicata
(not res adjudicata)

respondeat superior

right-of-way

rule-making (adj.)

rulemaking (n.)

S

safe deposit box

same-sex (adj.)

sans

scienter

secondhand (adj.)

self-defense

self-evident

self-incrimination

self-interest

setoff (n.)

set off (v.)

set-off (adj.)

showup

shut off (v.)

shutoff (n. and adj.)

sic

sine die

sine qua non

so-called

Social Security

stare decisis

statewide

Statewide Central Register
of Child Abuse and Maltreat-
ment

station house

status quo
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statute of frauds

statute of limitations (s.)

statutes of limitations (pl.)

stepdaughter

stepfather

sua sponte

sub judice

subpoena; subpoena duces
tecum (do not join oe)

sub silentio

successor in interest

surreply

T

third-party action

third-party defendant

time-barred

tortfeasor

Totten trust

trustee (lowercase)

twofold

two-family

U

ultra vires

Unified Court System

upstate

V

vacatur

verbatim

vice versa

vice-president

vide

videotape

vis-à-vis

voir dire

W

website

well-being

whistleblower

workfare

work force

workload

workplace

work site

World War II

World Wide Web
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X, Y and Z

X ray (n.) X-ray (v.)
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APPENDIX 6

TITLES IN VARIOUS ACTIONS

AND PROCEEDINGS, WITH CASE NAMES

The following model titles are merely illustrative. Variations may
be required in certain titles.

ABUSED CHILDREN

In the Matter of TINA MARIE H., a Child Alleged to be Abused.
COMMISSIONER OF THE NEW YORK CITY DEPARTMENT OF SOCIAL SERVICES,
Respondent; CINDY L., Appellant.

case name: Matter of Tina Marie H. (Cindy L.)

ACCOUNTING

In the Matter of the Accounting of JAMES W. OSBORNE, as Executor
and Trustee under the Will of EUGENE LA GROVE, Deceased, Appel-
lant. IVY L. LA GROVE, Respondent.

case name: Matter of Osborne (La Grove)

ADMINISTRATORS

HELEN IMMEDIATE, as Administrator of the Estate of LOUIS J.
IMMEDIATE, Deceased, Appellant, v ST. JOHN’S QUEENS HOSPITAL,
Defendant, and JOSEPH S. SPINDLER, Respondent.

case name: Immediate v St. John’s Queens Hosp.

ETHEL KORNBLUT, Individually and as Administrator of the Estate of
FRED KORNBLUT, Deceased, Appellant, v CHEVRON OIL COMPANY et al.,
Respondents, et al., Defendants.

case name: Kornblut v Chevron Oil Co.

ADOPTION AND TERMINATION OF PARENTAL RIGHTS

In the Matter of the Adoption of JESSICA MARIE R., an Infant.

case name: Matter of Jessica Marie R.

In the Matter of JESSICA M., an Infant. KAREN M., Petitioner; DANIEL

F. et al., Respondents.

case name: Matter of Jessica M. (Karen M.—Daniel F.)
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In the Matter of the Custody of JUDY G. and Another, Infants.
JEWISH CHILD CARE ASSOCIATION, Petitioner; BENJAMIN G. et al.,
Respondents.

case name: Matter of Judy G. (Benjamin G.)

ARBITRATION

In the Matter of the Arbitration between ACTING SUPERINTENDENT OF

SCHOOLS OF LIVERPOOL CENTRAL SCHOOL DISTRICT, Appellant, and
UNITED LIVERPOOL FACULTY ASSOCIATION et al., Respondents. [Note:

This is the preferred form for arbitration titles.]

case name: Matter of Acting Supt. of Schs. of Liverpool Cent. Sch.

Dist. (United Liverpool Faculty Assn.)

In the Matter of WYANDANCH UNION FREE SCHOOL DISTRICT,
Respondent-Appellant, v WYANDANCH TEACHERS ASSOCIATION, by
WANDA WILLIAMS, as President, Appellant-Respondent. [Note: This is

an acceptable form for arbitration titles.]

case name: Matter of Wyandanch Union Free Sch. Dist. v Wyan-

danch Teachers Assn.

ARTICLE 78 PROCEEDINGS

In the Matter of AARON CHERVIN, Petitioner, v THOMAS A. DUFFY et
al., Constituting the STATE LIQUOR AUTHORITY, Respondents.

case name: Matter of Chervin v Duffy

In the Matter of ROBERTS REAL ESTATE, INC., et al., Petitioners, v NEW

YORK STATE DEPARTMENT OF STATE, DIVISION OF LICENSING SERVICES,
Respondent.

case name: Matter of Roberts Real Estate, Inc. v New York State

Dept. of State, Div. of Licensing Servs.

ATTORNEY GENERAL PROCEEDINGS

In the Matter of THE PEOPLE OF THE STATE OF NEW YORK , by ERIC T.
SCHNEIDERMAN, Attorney General of the State of New York, Respon-
dent, v SENIOR CITIZENS ASSISTANCE GROUP, INC., Also Known as SENIOR

CITIZENS MEALS ON WHEELS ASSISTANCE GROUP, INC., et al., Defendants,
and GARRETT MORGAN, Appellant.
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case name: Matter of People v Senior Citizens Assistance Group,

Inc.

BANKRUPTCY TRUSTEE

ROBERT J. MUSSO, as Trustee of the Bankruptcy Estate of TONG LIN

WU, Debtor, Respondent-Appellant, v HSING WEI CHIEN et al.,
Respondents, and DANIEL FERNANDEZ, Appellant.

case name: Musso v Hsing Wei Chien

NANJING USA, INC., Appellant, v SALVATORE LAMONICA, as Chapter 7
Trustee of BLOCK CORPORATION, Debtor, Respondent.

case name: Nanjing USA, Inc. v LaMonica

BOARDS, COMMISSIONS, ETC.

In the Matter of DAVID K. WONG, Respondent, v EDWARD J. MAHONEY

et al., Constituting the BOARD OF ELECTIONS OF ERIE COUNTY, Respon-
dents, and WILLIAM L. MARCY, JR., Appellant.

case name: Matter of Wong v Mahoney

CIVIL FORFEITURE

CHRISTINE MALAFI, County Attorney for the County of Suffolk,
Plaintiff v A 2000 VOLKSWAGEN, VIN No. WVWMA23B3YP226270

case name: Malafi v A 2000 Volkswagen, VIN No.

WVWMA23B3YP226270

CLASS ACTIONS

ANTHONY S. VOTTA, on Behalf of Himself and All Others Similarly
Situated, Respondent, v JANET SELLECK, Appellant.

case name: Votta v Selleck

ANGELO CHIARELLA et al., Individually and on Behalf of ALL PAYERS OF

REAL PROPERTY TAXES TO THE CITY OF ROCHESTER FOR THE FISCAL YEARS

1974-1975 THROUGH 1977-1978, Respondents, v CITY OF ROCHESTER,
Appellant.

case name: Chiarella v City of Rochester

NEW YORK LAW REPORTS STYLE MANUALAPPENDIX 6

166



CONDEMNATION

In the Matter of CITY OF NEW YORK, Appellant, Relative to Acquiring
Title in Fee Simple for the MILL CREEK PHASE 1, STATEN ISLAND

BLUEBELT SYSTEM.

case name: Matter of City of New York (Mill Cr. Phase 1, Staten Is.

Bluebelt Sys.)

In the Matter of VILLAGE OF NEWARK URBAN RENEWAL AGENCY, Appel-
lant, Relative to Acquiring Title to Real Property for an Urban
Renewal Project Known as Newark Midtown Project in the Village
of Newark. NEWARK GRANGE NO. 366 et al., Respondents.

case name: Matter of Village of Newark Urban Renewal Agency

(Newark Grange No. 366)

In the Matter of the Acquisition of Real Property by the COUNTY OF

BROOME, Appellant. MILLER FACILITIES CORPORATION et al., Respon-
dents.

case name: Matter of County of Broome (Miller Facilities Corp.)

In the Matter of CITY OF NEW YORK Relative to Acquiring Title in
Fee Simple Absolute to Certain Real Property Where Not Hereto-
fore Acquired for the GRANTWOOD RETENTION BASIN Located in the
Area Generally Bounded by Shotwell Avenue to the East, Tyron
Avenue to the South, Grantwood Avenue to the West, and Woodrow
Road to the North, in the Borough of Staten Island, City and State
of New York. CASSINO CONTRACTING CORP. (Fee Claimant with Re-
spect to Damage Parcel 1, Block 5676, Lot 1), Claimant v CITY OF

NEW YORK, Condemnor.

case name: Matter of City of New York (Grantwood Retention

Basin—Cassino Contr. Corp.)

CONSERVATORSHIP

In the Matter of the Conservatorship of SUSAN E. WARGOLD, Also
Known as SUSAN SERLIN.

case name: Matter of Wargold
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CORPORATE DISSOLUTION (REHABILITATION OR
LIQUIDATION)

In the Matter of the Dissolution of ST. PAUL FIRE AND MARINE

INSURANCE COMPANY. ROGER HEASLEY, Appellant; HEWLETT GIBSON et
al., Respondents.

case name: Matter of St. Paul Fire & Mar. Ins. Co.

In the Matter of the Dissolution of JONES COMPANY, Appellant.
RUPERT WHITE, Respondent.

case name: Matter of Jones Co. (White)

In the Matter of the Rehabilitation of FRONTIER INSURANCE COMPANY.
CALLON PETROLEUM, Appellant, v NEW YORK STATE DEPARTMENT OF

INSURANCE, as Rehabilitator of FRONTIER INSURANCE COMPANY, Respon-
dent.

case name: Matter of Frontier Ins. Co.

In the Matter of SHIV SHANKAR GUPTA, for the Dissolution of RADIANT

GEMS AND MINERALS, INC. RADIANT GEMS AND MINERALS, INC., Respon-
dent, v TECH GEM CORPORATION et al., Appellants.

case name: Matter of Gupta

COURT OF CLAIMS ACTIONS

WILLIAM J. WILSON, III, Claimant, v STATE OF NEW YORK, Defendant.
(Claim No. 63044.)

case name: Wilson v State of New York

CRIMINAL ACTIONS

THE PEOPLE OF THE STATE OF NEW YORK, Respondent, v HARRY E.
WENZEL, Also Known as HARRY EDWARD WENZEL, JR., Appellant.

case name: People v Wenzel

THE PEOPLE OF THE STATE OF NEW YORK, Plaintiff, v GEORGE IOANNIDIS,
DANIEL H. NASSIF, CHRISTOPHER SOMALIS and JOHN RODRIGUEZ, Defen-
dants.

case name: People v Ioannidis
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DISCIPLINARY PROCEEDINGS

In the Matter of LAWRENCE M. ROSENBERG (Admitted as LAWRENCE

MATTHEW ROSENBERG), a Suspended Attorney, Respondent. DEPART-
MENTAL DISCIPLINARY COMMITTEE FOR THE FIRST JUDICIAL DEPARTMENT,
Petitioner.

case name: Matter of Rosenberg

In the Matter of ATTORNEYS IN VIOLATION OF JUDICIARY LAW § 468-A.
COMMITTEE ON PROFESSIONAL STANDARDS, Petitioner; ALICE A. JONES,
Respondent.

case name: Matter of Attorneys in Violation of Judiciary Law

§ 468-a (Jones)

DOING BUSINESS AS

CENTRAL TRUST COMPANY, Respondent, v ARNOLD J. GOLDMAN et al.,
Individually and Doing Business as GOLDMAN & GOLDMAN, Appel-
lants.

case name: Central Trust Co. v Goldman

ESTATES AND PROBATE PROCEEDINGS

In the Matter of the Estate of KATHLEEN FRAZIER, Deceased. ROBERT

G. LAMB, JR., Appellant; WILLIAM J. FRAZIER, as Executor of KATHLEEN

FRAZIER, Deceased, Respondent.

case name: Matter of Frazier

In the Matter of the Estate of PHILIP MANDELBAUM, Deceased,
Appellant, v FIVE IVY CORP., Respondent.

case name: Matter of Estate of Mandelbaum v Five Ivy Corp.

FORECLOSURE

In the Matter of the Foreclosure of Tax Liens by the COUNTY OF

RENSSELAER, Respondent. RIVERSIDE AVENUE CORPORATION, Appellant.

case name: Matter of County of Rensselaer (Riverside Ave. Corp.)

IN REM TAX FORECLOSURE ACTION NO. 47. CITY OF NEW YORK, Appel-
lant; MAX MELAMED et al., Respondents.
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case name: In Rem Tax Foreclosure Action No. 47

In the Matter of TAX FORECLOSURE OF 2000 AND PRIOR LIENS BY

PROCEEDING IN REM PURSUANT TO ARTICLE 11 OF THE REAL PROPERTY TAX

LAW. TOWN OF GREENBURGH, Respondent; ROUTE 9A REALTY CORPORA-
TION, Appellant.

case name: Matter of Tax Foreclosure of 2000 & Prior Liens

GRAND JURY REPORTS

In the Matter of the SECOND REPORT OF THE SEPTEMBER 1975 GRAND

JURY OF THE COUNTY OF ERIE. TWO PUBLIC OFFICIALS NAMED IN THE

ABOVE-ENTITLED REPORT, Appellants; WILLIAM H. POWER, as District
Attorney of the County of Erie, Respondent.

case name: Matter of Second Report of Sept. 1975 Grand Jury of

County of Erie

GROUP LITIGATION (STOCK, ASBESTOS, LEAD PAINT, ETC.)

In the Matter of OMNICON GROUP INC. SHAREHOLDER DERIVATIVE

LITIGATION. GARY OTTERBACH et al., Respondents, v BRUCE CRAWFORD

et al., Appellants, and OMNICON GROUP INC., Respondent.

case name: Matter of Omnicon Group Inc. Shareholder Derivative

Litig.

GUARDIANSHIP

In the Matter of the Guardianship of DANIEL AARON D., an Infant.
LOUISE WISE SERVICES, as Guardian and Custodian of DANIEL AARON

D., Respondent; PHOEBE D., Appellant.

case name: Matter of Daniel Aaron D. (Phoebe D.)

In the Matter of ESTER CHACHKERS, as Director of Social Services of
New York University Medical Center, Petitioner, for the Appoint-
ment of a Guardian of the Person and Property of SHIRLEY W.

case name: Matter of Chachkers (Shirley W.)

HABEAS CORPUS

THE PEOPLE OF THE STATE OF NEW YORK ex rel. NASAR ABDUL AZIZ, Also
Known as RAYMOND GILLIARD, Petitioner, v EUGENE LEFEVRE, as
Superintendent of Clinton Correctional Facility, Respondent.
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case name: People ex rel. Aziz v LeFevre

THE PEOPLE OF THE STATE OF NEW YORK ex rel. ERIC TRAVIS, on Behalf
of JACK JONES, Appellant, v SAMUEL TWEED, as Commissioner of the
Fishkill Correctional Facility, Respondent.

case name: People ex rel. Travis v Tweed

In the Matter of MENTAL HYGIENE LEGAL SERVICE, on Behalf of
CAMILLE H., Appellant, v DENNIS DUBEY, Respondent.

case name: Matter of Mental Hygiene Legal Serv. v Dubey

INCAPACITATED PERSONS

In the Matter of ARNOLD O., a Person Alleged to be Incapacitated.
JAMES T. TOWNE, JR., as Guardian of ARNOLD O., Appellant; JOHN T.
BISCONE, Respondent.

case name: Matter of Arnold O. (Biscone)

In the Matter of MICHAEL V. JONES, Petitioner, for the Appointment
of a Guardian of the Property of JOHN B. DESANTIS, SR., an Alleged
Incapacitated Person.

case name: Matter of Jones (DeSantis)

In the Matter of STEPHEN G., Appellant. COMMISSIONER OF NEW YORK

STATE OFFICE OF MENTAL HEALTH, Respondent.

case name: Matter of Stephen G. (Commissioner of N.Y. State Off.

of Mental Health)

INFANTS

NORMAN B., as Parent and Natural Guardian of PHILIP B., an Infant,
Appellant, v SARA LEVITT, Respondent.

case name: Norman B. v Levitt

LAWRENCE R., an Infant, by FREDERICK H.R., JR., His Father and
Natural Guardian, et al., Respondents, v LOUISE SNYDER et al.,
Appellants.

case name: Lawrence R. v Snyder
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JULIE A.J., an Infant, by Her Parent, ROBERT G.J., et al., Appellants,
v DONNA KING, Respondent.

case name: Julie A.J. v King

In the Matter of COMMISSIONER OF SOCIAL SERVICES, on Behalf of
KRISTA A.S., Appellant, v JOHN M. JONES, Respondent.

case name: Matter of Commissioner of Social Servs. v Jones

INFANTS (Parents named as both representative and individual
parties)

KRYSTAL G., an Infant, by Her Parents and Natural Guardians,
VIVIAN G. et al., et al., Plaintiffs, v ROMAN CATHOLIC DIOCESE OF

BROOKLYN et al., Defendants.

case name: Krystal G. v Roman Catholic Diocese of Brooklyn

INTERVENORS

In the Matter of ROCHESTER GAS CORPORATION, Appellant, v PUBLIC

SERVICE COMMISSION OF THE STATE OF NEW YORK, Respondent, and
EMPIRE STATE PETROLEUM ASSOCIATION, INC., et al., Intervenors-
Respondents.

case name: Matter of Rochester Gas Corp. v Public Serv. Commn.

of the State of N.Y.

INVOLUNTARY TREATMENT

In the Matter of SCOTT H. PERRA, Petitioner, for an Order Authoriz-
ing the Involuntary Treatment of THERESA DOE, a Patient in the
Psychiatric Unit at Albany Medical Center, Respondent.

case name: Matter of Perra (Doe)

JOINT VENTURES

THOMAS CRIMMINS CONTRACTING CO., INC., and CAYUGA CONSTRUCTION

CO., a Joint Venture, Respondent, v CITY OF NEW YORK et al.,
Appellants.

case name: Thomas Crimmins Contr. Co., Inc. v City of New York
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JUDGES AND JUSTICES

In the Matter of GILBERY WILEY, Petitioner, v HERBERT ALTMAN, as
Justice of the Supreme Court of the State of New York, Respon-
dent.

case name: Matter of Wiley v Altman

In the Matter of FRANCIS W. BENJAMIN, a Justice of the Jewett Town
Court, Petitioner. STATE COMMISSION ON JUDICIAL CONDUCT, Respon-
dent.

case name: Matter of Benjamin (State Commn. on Jud. Conduct)

JUVENILE DELINQUENTS

In the Matter of CLEVE C., a Person Alleged to be a Juvenile
Delinquent, Appellant. WARREN COUNTY ATTORNEY, Respondent.

case name: Matter of Cleve C.

LIEN DISCHARGE

In the Matter of BENSON PARK ASSOCIATES LLC, Petitioner, for an
Order Surrendering Money Paid into Court to Discharge the
Notice of Mechanic’s Lien Filed by MEGA CONSTRUCTION CORP.,
Respondent.

case name: Matter of Benson Park Assoc. LLC (Mega Constr. Corp.)

MULTIPLE APPEALS WITH COUNTERCLAIMS

GREENSTONE/FONTANA CORPORATION, Formerly Known as TOPLINE AD-
VERTISING, INC., Plaintiff/Counterclaim Defendant-Appellant, v NEIL

FELDSTEIN et al., Defendants/Counterclaim Plaintiffs-Respondents.
JEANNE FONTANA et al., Additional Counterclaim Defendants-
Appellants, et al., Additional Counterclaim Defendants. (Appeal No.
1.) GREENSTONE/FONTANA CORPORATION, Formerly Known as TOPLINE

ADVERTISING, INC., Plaintiff/Counterclaim Defendant-Respondent, v
NEIL FELDSTEIN, Defendant/Counterclaim Plaintiff-Respondent, and
NEIL BUICK CORPORATION et al., Defendants/Counterclaim Plaintiffs-
Respondents-Appellants. TOPLINE ADVERTISING, INC., Additional
Counterclaim Defendant-Respondent, and JEANNE FONTANA et al.,
Additional Counterclaim Defendants-Appellants-Respondents. (Ap-
peal No. 2.) GREENSTONE/FONTANA CORPORATION, Formerly Known as
TOPLINE ADVERTISING, INC., Counterclaim Defendant-Respondent, v

TITLES IN VARIOUS ACTIONS
AND PROCEEDINGS, WITH CASE NAMES APPENDIX 6

173



NEIL FELDSTEIN, Defendant/Counterclaim Plaintiff, and NEIL BUICK

CORPORATION et al., Defendants/Counterclaim-Plaintiffs-Appellants.
TOPLINE ADVERTISING, INC., et al., Additional Counterclaim Defen-
dants-Respondents. (Appeal No. 3.)

case name: Greenstone/Fontana Corp. v Feldstein

NEGLECTED CHILDREN

In the Matter of MICHAEL A., a Child Alleged to be Permanently
Neglected. AZILDA A. et al., Respondents.

case name: Matter of Michael A. (Azilda A.)

In the Matter of DEPARTMENT OF SOCIAL SERVICES, on Behalf of
JENNIFER M. and Another, Children Alleged to be Abused and/or
Neglected, Appellant. SANDY G., Respondent.

case name: Matter of Department of Social Servs. (Sandy G.)

PERSONAL REPRESENTATIVES

RONALD RORIE et al., as Personal Representatives of the Estate of
LEONARD SEGAL, Deceased, Appellants, v JOSEPH ROSS, Respondent,
et al., Defendants.

case name: Rorie v Ross

PERSON IN NEED OF SUPERVISION

In the Matter of KRISTIAN CC., Alleged to be a Person in Need of
Supervision, Appellant. JOHN SIMONS, as Director of Pupil Person-
nel Services at Salmon River Central School, Respondent.

case name: Matter of Kristian CC.

PROFESSIONAL CORPORATIONS

CONNECTICUT INDEMNITY CO. et al., Respondents, v DAVID L. HOEXTER,
D.M.D., P.C., et al., Defendants, and HERBERT S. RUBIN, D.M.D.,
Appellant.

case name: Connecticut Indem. Co. v David L. Hoexter, D.M.D.,

P.C.
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RECEIVERSHIP

In the Matter of the Ancillary Receivership of RELIANCE INSURANCE

COMPANY. ENVIRO EXPRESS, INC., Appellant; GREGORY V. SERIO, as
Superintendent of the New York State Insurance Department, and
as Ancillary Receiver of Reliance Insurance Company, Respondent.

case name: Matter of Reliance Ins. Co.

SETTLEMENTS

In the Matter of the Judicial Settlement of the Final Account of
Proceedings of THE CHASE MANHATTAN BANK, as Trustee of the
INTERMEDIATE TERM TAXABLE BOND FUND OF CHEMICAL BANK.

case name: Matter of Chase Manhattan Bank

In the Matter of the Petition of SETTLEMENT FUNDING OF NEW YORK,
LLC, for Approval of Transfer of Structured Settlement Payment
Rights of MARK ASPROULES in Accordance with General Obligations
Law § 5-1701.

case name: Matter of Settlement Funding of N.Y., LLC

In the Matter of 321 HENDERSON RECEIVABLES LIMITED PARTNERSHIP,
Petitioner, for Approval of a Transfer of Structured Settlement
Proceed Rights of JASON DEMILLIE.

case name: Matter of 321 Henderson Receivables Ltd. Partnership

In the Matter of the Judicial Settlement of the First Intermediate
Accounts of Proceedings of CENTRAL HANOVER BANK AND TRUST

COMPANY, as Trustee under Those Six Agreements of Trust dated
September 16, 1927 and under That Certain Agreement of Trust
dated October 5, 1927 made by ELIZABETH L. DE SANCHEZ.

case name: Matter of Central Hanover Bank & Trust Co. (De

Sanchez)

In the Matter of the Petition of SETTLEMENT FUNDING OF NEW YORK,
LLC, for Judicial Approval of Absolute Assignment and UCC
Article 9 Security Agreement with Calloway Johnson pursuant to
Article 5, Title 17 of the New York General Obligations Law,
Petitioner, v SUN LIFE ASSURANCE COMPANY OF CANADA et al., Respon-
dents.
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case name: Matter of Settlement Funding of N.Y., LLC v Sun Life

Assur. Co. of Can.

In the Matter of the Judicial Settlement of the Account of SALEM

TAMER et al., as Trustees of the O. WINSTON LINK REVOCABLE TRUST

Dated January 18, 2001.

case name: Matter of O. Winston Link Revocable Trust

STATE DIVISION OF HUMAN RIGHTS ACTIONS

STATE DIVISION OF HUMAN RIGHTS, on Complaint of CHARLES W. GHEE,
Appellant, v COUNTY OF MONROE et al., Respondents.

case name: State Div. of Human Rights v County of Monroe

STOCKHOLDERS’ DERIVATIVE AND REPRESENTATIVE
ACTIONS

HERMAN GROSS, as a Stockholder and on Behalf of CONTINUED CARE

FACILITIES, INC., Appellant-Respondent, v CARL H. NEUMAN et al.,
Respondents-Appellants, and CONTINUED CARE FACILITIES, INC., Re-
spondent.

case name: Gross v Neuman

HENRY MILLER, on Behalf of Himself and All Other Stockholders of
CENTRAL TOBACCO COMPANY, INC., Respondent, v ARNOLD KASTNER et
al., Appellants.

case name: Miller v Kastner

SUBPOENA

In the Matter of NASSAU COUNTY GRAND JURY SUBPOENA DUCES TECUM

DATED JUNE 24, 2003. “DOE LAW FIRM” et al., Appellants; ELIOT

SPITZER, as Attorney General of the State of New York, Respondent.

case name: Matter of Nassau County Grand Jury Subpoena Duces

Tecum Dated June 24, 2003

In the Matter of Subpoena Issued by the STATE TAX COMMISSION to
SAMUEL J. WEISS, as President of the Welco Dress Co., Inc.

case name: Matter of State Tax Commn. (Weiss)
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In the Matter of the Application of ANTHONY MASSAR, as Chairman
of the Municipal and Public Affairs Committee of Binghamton City
Council, Petitioner, to Compel Compliance with Subpoenas Duly
Served on FAMILY AND CHILDREN’S SOCIETY OF BROOME COUNTY et al.,
Respondents.

case name: Matter of Massar (Family & Children’s Socy. of Broome

County)

SUCCESSORS IN INTEREST

HEARST CORPORATION, as Successor in Interest to HEARST CONSOLI-
DATED PUBLICATIONS, INC., Respondent, v HERTZ CORPORATION, Appel-
lant, and HARTFORD ACCIDENT AND INDEMNITY COMPANY et al., Respon-
dents. (And Another Action.)

case name: Hearst Corp. v Hertz Corp.

TAX LAW PROCEEDINGS

In the Matter of HOOPER HOLMES, INC., Petitioner, v JAMES W.
WETZLER, as Commissioner of Taxation and Finance of the State of
New York, et al., Respondents.

case name: Matter of Hooper Holmes, Inc. v Wetzler

In the Matter of EQUIFAX SERVICES, INC., Petitioner, v TAX APPEALS

TRIBUNAL OF THE STATE OF NEW YORK et al., Respondents.

case name: Matter of Equifax Servs., Inc. v Tax Appeals Trib. of the

State of N.Y.

THIRD-PARTY ACTIONS

DESIGNCRAFT JEWEL INDUSTRIES, INC., et al., Plaintiffs, v RAMPART

BROKERAGE CORP., Defendant and Third-Party Plaintiff-Appellant.
FRANK FEIT & CO., INC., et al., Third-Party Defendants-
Respondents, et al., Third-Party Defendant. [Note: This is the

suggested style when the defendant(s) and third-party plaintiff(s) are

identical.]

case name: Designcraft Jewel Indus., Inc. v Rampart Brokerage

Corp.

FRANCINE HELLER et al., Respondents, v ENCORE OF HICKSVILLE, INC.,
et al., Appellants, et al., Defendant. ENCORE OF HICKSVILLE, INC.,
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Third-Party Plaintiff-Respondent, v K. KADIN, INC., et al., Third-
Party Defendants-Appellants. (And Another Action.)

case name: Heller v Encore of Hicksville, Inc.

CHEMICAL BANK, Plaintiff, v NATIONAL UNION FIRE INSURANCE COMPANY,
Defendant and Third-Party Plaintiff-Respondent. JOSEPH J. BLAKE

AND ASSOCIATES, INC., Third-Party Defendant-Appellant, et al.,
Third-Party Defendants. (And a Fourth-Party Action.)

case name: Chemical Bank v National Union Fire Ins. Co.

TRUSTEES

In the Matter of ROTRAUT L.U. BEINY, as Trustee of the Trust
Created by ELIZABETH N.F. WEINBERG, as Grantor.

case name: Matter of Beiny (Weinberg)

DAVID J. SMITH et al., as Cotrustees of a Trust Created by JANET

ROTH, Appellants, v GULF AND WESTERN INDUSTRIES, INC., Respondent.

case name: Smith v Gulf & W. Indus., Inc.

In the Matter of H. EARL FULLILOVE et al., as Trustees of the New
York Building and Construction Industry Board of Urban Affairs,
Respondents, v MARIO CUOMO, as Governor and Chief Executive
Officer of the State of New York, et al., Appellants.

case name: Matter of Fullilove v Cuomo

DAVID MORGULAS, as Testamentary Trustee of Trusts Created by I.
ROY PSATY, Deceased, et al., Appellants, v J. YUDELL REALTY, INC.,
Respondent.

case name: Morgulas v J. Yudell Realty, Inc.

UNEMPLOYMENT INSURANCE

In the Matter of the Claim of JAMES GLASS, Appellant. MARQUETTE

CEMENT COMPANY, Respondent; THOMAS F. HARNETT, as Commis-
sioner of Labor, Respondent.

case name: Matter of Glass (Marquette Cement Co.—Harnett)
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In the Matter of MITCHELL D. POSNER, Appellant. HF MANAGEMENT

SERVICES, LLC, Respondent; COMMISSIONER OF LABOR, Respondent.

case name: Matter of Posner (HF Mgt. Servs., LLC—Commissioner

of Labor)

WARDEN

THE PEOPLE OF THE STATE OF NEW YORK ex rel. CLYDE JONES, Appellant,
v THOMAS SMITH, as Warden of the Penitentiary of the City of New
York, Rikers Island, Respondent.

case name: People ex rel. Jones v Smith

THE PEOPLE OF THE STATE OF NEW YORK ex rel. MALIK HOWARD,
Petitioner, v WARDEN OF RIKERS ISLAND CORRECTIONAL FACILITY et al.,
Respondents.

case name: People ex rel. Howard v Warden of Rikers Is. Corr.

Facility

WORKERS’ COMPENSATION

In the Matter of the Claim of ANTOINETTE YANNON, Respondent, v
NEW YORK TELEPHONE COMPANY, Appellant. WORKERS’ COMPENSATION

BOARD, Respondent.

case name: Matter of Yannon v New York Tel. Co.

YOUTHFUL OFFENDER

THE PEOPLE OF THE STATE OF NEW YORK, Respondent, v CASEY R.B.,
Appellant.

case name: People v Casey R.B.
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APPENDIX 7 CITATIONAL FOOTNOTE STYLE (MODEL OP)

ORTIZ v VARSITY HOLDINGS LLC [18 NY3d 335]
Opinion by PIGOTT, J.

[960 N.E.2d 948, 937 N.Y.S.2d 157]

LUIS F. ORTIZ, Appellant, v VARSITY HOLDINGS, LLC, et al.,
Respondents.

Argued November 14, 2011; decided December 20, 2011

OPINION OF THE COURT

PIGOTT, J.

Plaintiff Luis F. Ortiz was injured while engaged in demoli-
tion work at an apartment building being renovated in Brook-
lyn. The property was owned by defendant Varsity Holdings,
LLC and managed by defendant Mag Realty Corp. Ortiz and his
coworkers were taking debris from the building and placing it in
a dumpster outside. According to Ortiz, the dumpster was about
six feet high, eight feet wide, and 14 feet long. The ledge at the
top of the dumpster was about eight inches in width.

After several hours of work, the dumpster was filling up, and
Ortiz and his colleagues climbed up it, using footholds built into
the side, and began to rearrange the debris inside to make more
room. It started to rain, making the surface of the dumpster
slippery. Ortiz was injured when, while holding a wooden beam
and standing at the top of the dumpster, with at least one foot on
the narrow ledge, he lost his balance and fell to the ground.1

Ortiz commenced this action, claiming violations of Labor
Law §§ 200, 240 (1), and 241 (6). Defendants moved for sum-
mary judgment as to all of plaintiff’s Labor Law claims. Ortiz
cross-moved for summary judgment on his Labor Law § 240 (1)
claim, insisting that defendants should have provided a scaffold
to prevent his fall. In his affidavit in support of his cross motion
and in opposition to defendants’ motion, Ortiz stated that the
task he was instructed to carry out required him to stand on the
eight-inch ledge while placing heavy debris in open areas of the
dumpster.

1. In his deposition testimony, Ortiz recalled that he had one foot on
the ledge and one foot on the garbage in the dumpster. In his affidavit in
opposition to defendants’ motion and in support of his cross motion, Ortiz
stated that both feet were on the ledge.
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Opinion by PIGOTT, J.

Ortiz challenged the dismissal of his section 240 (1) cause of
action, and the denial of his cross motion on that claim. The
Appellate Division affirmed, simultaneously granting Ortiz
leave to appeal to this Court and certifying the question
whether its order was properly made.2 We now modify.

Defendants and amicus the Defense Association of New York
argue that, as a matter of law, the task Ortiz was performing—
loading a dumpster and rearranging the debris therein—did not
create an elevation-related risk of the kind that the safety devices
listed in Labor Law § 240 (1) protect against. Defendants cite
Toefer v Long Is. R.R.,3 noting our holding that “[a] four-to-five-
foot descent from a flatbed trailer or similar surface does not
present the sort of elevation-related risk that triggers Labor Law
§ 240 (1)’s coverage.”4

It is true that courts must take into account the practical
differences between “the usual and ordinary dangers of a con-
struction site, and . . . the extraordinary elevation risks envi-
sioned by Labor Law § 240 (1).”5 A worker may reasonably be
expected to protect himself by exercising due care in stepping
down from a flatbed truck. However, the present case, with the
facts considered in the light most favorable to the non-moving
party, is distinguishable from Toefer. Ortiz’s particular task of
rearranging the demolition debris and placing additional debris
in the dumpster, as he describes it, required him to stand at the
top of the dumpster, six feet above the ground, with at least one
foot perched on an eight-inch ledge. Moreover, defendants failed
to adduce any evidence demonstrating that being in a precarious
position such as this was not necessary to the task. Nor do
defendants demonstrate that no safety device of the kind enu-
merated in section 240 (1) would have prevented his fall.

On this record, therefore, we cannot say as a matter of law
that equipment of the kind enumerated in section 240 (1) was
not necessary to guard plaintiff from the risk of falling from the
top of the dumpster. Consequently, defendants have not demon-
strated entitlement to summary judgment.

2. 75 AD3d 538 (2d Dept 2010).
3. 4 NY3d 399 (2005).
4. Id. at 408.
5. Id. at 407, quoting Rodriguez v Margaret Tietz Ctr. for Nursing

Care, 84 NY2d 841, 843 (1994).
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Opinion by PIGOTT, J.

However, we agree with defendants that Ortiz’s cross motion
for summary judgment was properly denied. To recover under
section 240 (1), Ortiz must establish that he stood on or near the
ledge at the top of the dumpster because it was necessary to do so
in order to carry out the task he had been given.6 Ortiz failed to
adduce evidence, through testimony or other means, to establish
what he asserted in his affidavit—that he was required to stand
on or near the ledge. While that assertion is enough, in the
context of this case and without contradictory evidence from
defendants, for plaintiff to ward off summary judgment, it is not
sufficient by itself for plaintiff to win summary judgment.

Moreover, to prevail on summary judgment, plaintiff must
establish that there is a safety device of the kind enumerated in
section 240 (1) that could have prevented his fall, because
“liability is contingent upon . . . the failure to use, or the
inadequacy of” such a device.7 Because this too is a triable issue
of fact, plaintiff is not entitled to summary judgment.

Viewing the facts in the light most favorable to defendants, as
we must when we consider plaintiff’s summary judgment motion,
a question of fact remains regarding whether the task Ortiz was
expected to perform created an elevation-related risk of the kind
that the safety devices listed in section 240 (1) shield workers
from.

Accordingly, the order of the Appellate Division should be
modified, without costs, by denying defendants’ motion for sum-
mary judgment as to plaintiff’s Labor Law § 240 (1) cause of
action, and, as so modified, affirmed, and the certified question
should not be answered as unnecessary.

Chief Judge LIPPMAN and Judges CIPARICK, GRAFFEO, READ,
SMITH and JONES concur.

Order modified, etc.8

6. See Broggy v Rockefeller Group, Inc., 8 NY3d 675, 681 (2007).
7. Narducci v Manhasset Bay Assoc., 96 NY2d 259, 267 (2001).
8. This decision is not the official report of the opinion in Ortiz v

Varsity Holdings, LLC, 18 NY3d 335 (2011). It is a model intended only to
illustrate the rules for drafting an opinion in the citational footnote style.
New York Law Reports Style Manual § 1.2 (e) (2017).
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APPENDIX 8

FORMULATION OF SUMMARIES (APPEAL STATEMENTS)

A. General Rules for Formulating Summaries

1. Accuracy—A summary of an appellate case should be factually and
legally accurate. It should faithfully track the jurisdictional predicate
and procedural posture of the appeal. It will typically comprise more
than one sentence and should be formulated with an emphasis on
concision and clarity.

2. Tense—Summaries of appeals should be written in the past tense.
In Court of Appeals summaries, use the past perfect tense to describe
the disposition of a court/administrative body that occurred prior to the
disposition that is being appealed to the Court of Appeals.

3. Verification—A summary should be verified against the record on
appeal whenever possible. Certain courts provide jurisdictional state-
ments that resemble summaries. These jurisdictional statements are
not part of the opinion itself and are not published as part of the
opinion. They may be used as a basis for formulating a summary. A
summary should, however, be composed in accordance with the Law
Reporting Bureau’s formulation rules.

4. Consistency—A summary should be consistent with the descrip-
tion of the appeal contained in the opinion and with the court’s decretal
or ordering paragraph. Verify the accuracy of the information in a
summary against the record and/or opinion. If the information con-
flicts, and conformity cannot be achieved by reference to the record
and/or opinion, the matter should be resolved through consultation
with the appropriate court, clerk or decision department.

5. Names of Courts—The name of the court should conform to the
following examples: Court of Appeals; Appellate Division of the Su-
preme Court in the First Judicial Department; Appellate Term of the
Supreme Court in the First Judicial Department (add appropriate
judicial districts for the Second Department); Supreme Court, Kings
County; Court of Claims; Albany County Court; Family Court of
Onondaga County; Surrogate’s Court of Broome County; City Court of
Buffalo, Erie County; Civil (Criminal) Court of the City of New York,
Queens County; District Court of Nassau County, First District;
Justice Court of the Town (Village) of Colonie, Albany County.

6. Names of Judges—The full name of the judge or justice who
presided at the hearing or trial below should be included whenever
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available (see Judiciary Law § 433) and should conform to the name as
listed in the judges’ list contained in the front of bound volumes of the
Miscellaneous Reports. Place the name of the judge or justice in
parentheses following the name of the court.

7. Style—A summary should be styled in accordance with the Official
Reports Style Manual.

8. Structure—The first sentence of a summary contains the type of
cause (appeal, proceeding, cross appeals, etc.); the jurisdictional predi-
cate (by permission, on constitutional grounds, etc.), including whether
an appeal or a proceeding has been transferred; the appealable paper,
followed by the name of the court and the judge’s name where
appropriate; and the entry date. When the opinion involves an original
proceeding in that court, the first sentence may also contain a
statement of the nature of the proceeding. The second and any other
sentences contain the balance of the information that summaries
traditionally have contained, including relevant decretal portions of
the appealable paper and of any orders or judgments brought up for
review.

9. Criminal Cases in General—Summaries in criminal cases gener-
ally should be formulated in accordance with the following templates:

Court of Appeals Cases (appeal from an intermediate appellate

court):

“[First sentence. See Appendix 8 (A) (8).] The Appellate Division
[affirmed, reversed, etc.] a judgment of the [court and judge’s name],
which had convicted defendant, [upon a jury verdict] [upon a plea of
guilty] [after a nonjury trial], of [name of crime(s), but omit the words
‘the crime(s) of ’] and sentenced defendant [description of sentence].”
The “sentence” clause should be included only when the sentence itself
is the subject of the appeal.

Appellate Division and Appellate Term Cases and Direct

Appeals to the Court of Appeals:

“[First sentence. See Appendix 8 (A) (8).] The judgment convicted
defendant, [upon a jury verdict] [upon a plea of guilty] [after a nonjury
trial], of [name of crime(s), but omit the words ‘the crime(s) of ’] and
sentenced defendant [description of sentence].” The “sentence” clause
should be included only when the sentence itself is the subject of the
appeal.
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10. Samples—Whenever possible use the Sample Forms of Summa-
ries as a template for summaries. If none of the samples squarely
addresses the procedural posture of an opinion, adapt the closest
sample to the posture presented. The drafter may also use summaries
found in prior Official Reports 2d or 3d series volumes for guidance, but
should adapt the format of a prior summary to conform to these
General Rules and Sample Forms.

B. Sample Forms of Summaries: Court of Appeals

1. Appeal as of Right—CPLR 5601

CPLR 5601 (a)—Two Justice Dissent

APPEAL from an order of the Appellate Division of the Supreme Court
in the Third Judicial Department, entered June 4, 1998. The Appellate
Division, with two Justices dissenting, affirmed a judgment of the
Supreme Court, Schenectady County (Robert E. Lynch, J.), entered in
a proceeding pursuant to CPLR article 78, which had denied petitions
to review respondents’ denial of petitioners’ separate Freedom of
Information Law requests for access to records identifying 18 City of
Schenectady police officers who allegedly were disciplined for engaging
in an off-duty incident, and dismissed the consolidated proceeding.

CPLR 5601 (b) (1)—Constitutional Grounds—Appeal from Ap-

pellate Division

APPEAL, on constitutional grounds, from an order of the Appellate
Division of the Supreme Court in the First Judicial Department,
entered February 22, 1996. The Appellate Division affirmed an order of
the Supreme Court, New York County (Charles E. Ramos, J.), which
had granted defendants’ motion for summary judgment dismissing the
complaint and denied plaintiffs’ cross motion to dismiss defendants’
affirmative defenses and for summary judgment in plaintiffs’ favor.

CPLR 5601 (d)—Based upon Nonfinal Determination of Appel-

late Division—Final Judgment of Administrative Agency

APPEALS from a final determination of the Workers’ Compensation
Board, filed September 20, 1983, bringing up for review an order of the
Appellate Division of the Supreme Court in the Third Judicial Depart-
ment, entered May 5, 1983. The Appellate Division, with two Justices
dissenting, had (1) reversed a decision of the Board which (a) reversed
a Workers’ Compensation Law Judge’s decision reinstating claimant to
her former position and awarding her back pay, and (b) found that
there was no discrimination by the employer pursuant to Workers’
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Compensation Law § 120, (2) ordered claimant reinstated to her
former position, and (3) remitted the matter to the Board for determi-
nation of the effective date of reinstatement and an award of benefits.

2. Appeal by Permission—CPLR 5602

Permission of Court of Appeals

APPEAL, by permission of the Court of Appeals, from an order of the
Appellate Division of the Supreme Court in the First Judicial Depart-
ment, entered December 28, 1995. The Appellate Division (1) reversed,
on the law, a judgment of the Supreme Court, New York County (Harold
Tompkins, J.), entered after a nonjury trial, to the extent that it had
awarded third-party defendant judgment on its counterclaim against
third-party plaintiff in the sum of $531,168, and (2) dismissed the
counterclaim.

Permission of the Appellate Division

(a) Appeal by Permission of Appellate Division—Certified Question—
Nonfinal Order/Judgment

APPEAL, by permission of the Appellate Division of the Supreme Court
in the First Judicial Department, from an order of that Court, entered
August 10, 1995. The Appellate Division modified, on the law, an order
of the Supreme Court, New York County (Beatrice Shainswit, J.), which
had granted defendant’s motion to dismiss the complaint. The modifi-
cation consisted of denying that portion of defendant’s motion seeking
dismissal on federal preemption and primary jurisdiction grounds. The
Appellate Division remanded the matter to Supreme Court for determi-
nation of the remaining grounds for defendant’s motion. The following
question was certified by the Appellate Division: “Was the order of this
Court, which modified the order of the Supreme Court, properly made?”

(b) Appeal by Permission of Appellate Division—Final Order/Judg-
ment

APPEAL, by permission of the Appellate Division of the Supreme
Court in the First Judicial Department, from an order of that Court,
entered September 14, 1995. The Appellate Division affirmed a judg-
ment of the Supreme Court, New York County (Stuart C. Cohen, J.),
which had directed that defendant City of New York account to
plaintiff as to the full amount of certain insurance proceeds and that
plaintiff recover against the proceeds to the extent of its claim of
nonpayment under a crane repair agreement, plus interest.
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3. Certified Question from United States Court of Appeals

PROCEEDING, pursuant to NY Constitution, article VI, § 3 (b) (9) and
Rules of the Court of Appeals (22 NYCRR) § 500.27, to review a question
certified to the New York State Court of Appeals by the United States
Court of Appeals for the Second Circuit. The following question was
certified by the United States Court of Appeals and accepted by the New
York State Court of Appeals: “Does Connecticut General Statutes
§ 52-577a bar Tanges’s claim brought in the Southern District of New
York?”

4. Determination of State Commission on Judicial Conduct

PROCEEDING, pursuant to NY Constitution, article VI, § 22 and
Judiciary Law § 44, to review a determination of respondent State
Commission on Judicial Conduct, dated August 7, 1998. The Commis-
sion determined that petitioner should be removed from the office of
Justice of the Haverstraw Town Court and Acting Justice of the Village
Court of West Haverstraw, Rockland County.

5. Criminal Cases

Permission of Appellate Division Justice

APPEAL, by permission of a Justice of the Appellate Division of the
Supreme Court in the Third Judicial Department, from an order of
that Court, entered May 14, 1998. The Appellate Division (1) reversed,
on the law, a judgment of the Tompkins County Court (M. John
Sherman, J.), which had convicted defendant, upon a jury verdict, of
sodomy in the second degree (two counts), rape in the second degree
(two counts), and endangering the welfare of a child, and (2) remitted
the matter to Tompkins County Court for a new trial.

Permission of Associate Judge of Court of Appeals

APPEAL, by permission of an Associate Judge of the Court of Appeals,
from an order of the Appellate Division of the Supreme Court in the
First Judicial Department, entered January 6, 1998. The Appellate
Division (1) reversed, on the law, an order of the Supreme Court, New
York County (Rena K. Uviller, J.), which had granted defendant’s
motion to set aside the jury verdict finding defendant guilty of robbery
in the first degree and burglary in the first degree based on legal
insufficiency, (2) reinstated the jury verdict, and (3) remanded to
Supreme Court for further proceedings.
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Appeal from Sentence

APPEAL, by permission of an Associate Judge of the Court of Appeals,
from an order of the Appellate Division of the Supreme Court in the
Second Judicial Department, entered February 6, 1995. The Appellate
Division affirmed a sentence of the Dutchess County Court (George D.
Marlow, J.), imposed following defendant’s conviction upon his plea of
guilty of driving while under the influence of alcohol as a felony. The
County Court had sentenced defendant to a term of five years’ probation,
to include six months of incarceration in the Dutchess County Jail,
directed defendant to pay a fine and administrative fees and to attend a
victim impact panel, and required that defendant be placed on an
electronic monitor for a period up to one year following his release from
jail.

6. Reargument of Appeal

REARGUMENT of an appeal, taken by permission of the Appellate
Division of the Supreme Court in the First Judicial Department, from an
order of that Court, entered April 5, 2011. The Appeallate Division (1)
reversed, on the law, so much of an order of the Supreme Court, New
York County (Carol R. Edmead, J.; op 2009 NY Slip Op 32302[U] [2009]),
as had granted defendants’ motion to preclude plaintiffs from litigating
the issue of plaintiff Jose Verdugo’s accident-related disability beyond
January 24, 2006, and (2) denied the motion. The following question was
certified by the Appellate Division: ‘‘Was the order of this Court, which
reversed the order of the Supreme Court, properly made?’’ Following the
reversal by the Court of Appeals upon the original appeal (20 NY3d 1035
[2013]), the Court of Appeals granted motions for reargument (21 NY3d
995, 998 [2013]).

C. Sample Forms of Summaries: Appellate Division

1. Civil Cases

Order

APPEAL from an order of the Supreme Court, Suffolk County (William
J. Kent, J.), entered December 20, 2000. The order denied plaintiff’s
motion for summary judgment granting him a conversion divorce and
granted defendant’s cross motion for summary judgment dismissing
the complaint on the ground that the parties’ prenuptial agreement
may not serve as a predicate for a conversion divorce.

NEW YORK LAW REPORTS STYLE MANUALAPPENDIX 8

188



Part of an Order

APPEAL from an order of the Supreme Court, Suffolk County (Eliza-
beth H. Emerson, J.), entered June 9, 2000, in an action to recover
damages for medical malpractice. The order, insofar as appealed from,
granted (1) the motion of defendant County of Suffolk for partial
summary judgment dismissing so much of the complaint, insofar as
asserted against it, as sought to recover damages based upon alleged
events which occurred before January 17, 1995, and (2) that branch of
the cross motion of defendant Brunswick Hospital Center which was for
summary judgment dismissing the complaint insofar as asserted
against it.

Order and Judgment (one paper)

APPEAL from an order and judgment (one paper) of the Supreme
Court, New York County (Ira Gammerman, J.), entered January 16,
2001. The order and judgment granted plaintiffs’ motion for summary
judgment recognizing and docketing certain foreign country judgments
entered in their favor.

Order and Judgment Entered Thereon

APPEAL from (1) an order of the Supreme Court, New York County
(Ira Gammerman, J.), entered January 16, 2001, and (2) the judgment
entered upon the order. The order granted defendant’s motion for
summary judgment and denied plaintiff’s cross motion for further
discovery. Judgment was entered dismissing the complaint.

Judgment

APPEAL from a judgment of the Supreme Court, New York County
(Ira Gammerman, J.), in favor of defendant, entered January 16, 2001.
The judgment was entered upon an order of that court (Bruce Wright,
J.), which granted defendant’s motion to dismiss the complaint pursu-
ant to CPLR 3211 (a) (2).

Appeal by Permission

APPEAL, by permission of the Appellate Term of the Supreme Court in
the First Judicial Department, from an order of that court, entered
December 28, 2007. The order affirmed (1) an order of the Civil Court
of the City of New York, New York County (Kevin C. McClanahan, J.),
entered December 22, 2005, after a nonjury trial, which had dismissed
the petition in a holdover summary proceeding, and (2) an order of that
court, entered on or about March 27, 2006, which had denied petition-
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er’s motion to vacate the attorneys’ fees award, and modified a
judgment of that court, entered March 2, 2006, to the extent of
reducing those fees.

2. Unemployment Insurance Decisions

APPEAL from a decision of the Unemployment Insurance Appeal
Board, filed June 1, 2001. The decision ruled that claimant was
disqualified from receiving unemployment insurance benefits because
her employment was terminated due to misconduct.

3. Workers’ Compensation Decisions

APPEAL from a decision of the Workers’ Compensation Board, filed
June 1, 2001. The decision ruled that claimant sustained a compens-
able injury and awarded workers’ compensation benefits.

4. Family Court Proceedings

APPEAL from an order of the Family Court of Richmond County
(Ralph J. Porzio, J.), entered May 2, 2001, in a support proceeding
pursuant to Family Court Act article 4. The order denied objections of
the New York City Department of Social Services to an order of that
court (Michael J. Fondacaro, H.E.), dated January 4, 2001, which, after
a hearing, set Enzo Lanzi’s basic child support obligation at $785 per
month and required him to pay $452 per month for his children’s
educational expenses and 77% of his children’s unreimbursed medical
expenses.

APPEAL from an order of disposition of the Family Court of Queens
County (Fran L. Lubow, J.), entered January 28, 2009. The order
adjudicated appellant a juvenile delinquent, upon a fact-finding deter-
mination that appellant had committed acts which, if committed by an
adult, would have constituted the crimes of conspiracy in the sixth
degree and attempted hazing in the first degree, and placed him in the
custody of the New York State Office of Children and Family Services
for a period of 12 months, with credit for time spent in detention
pending disposition. The appeal brought up for review a fact-finding
order dated January 8, 2009.

5. CPLR Article 78 Proceeding

APPEAL from a judgment of the Supreme Court, Bronx County
(Norma Ruiz, J.), entered January 7, 2002, in a proceeding pursuant to
CPLR article 78. The judgment granted the petition and directed that
petitioner’s sentences be served concurrently.
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6. Attorney Disciplinary Proceedings

DISCIPLINARY PROCEEDINGS instituted by the Grievance Committee for
the Second, Eleventh and Thirteenth Judicial Districts. Respondent
was admitted to the bar on March 16, 1988, at a term of the Appellate
Division of the Supreme Court in the Second Judicial Department. By
decision and order on motion of this Court, dated November 12, 2009,
the Grievance Committee for the Second, Eleventh and Thirteenth
Judicial Districts was authorized to institute and prosecute a disciplin-
ary proceeding against the respondent and the issues raised were
referred to the Honorable Herbert Altman, as Special Referee, to hear
and report.

APPLICATION by petitioner pursuant to 22 NYCRR 691.3 to impose
discipline on respondent based upon disciplinary action taken against
him by the Supreme Court of New Jersey. Respondent was admitted to
the bar on April 24, 1974, at a term of the Appellate Division of the
Supreme Court in the Second Judicial Department.

7. Criminal Cases

Jury Trial

APPEAL from a judgment of the Supreme Court, New York County
(Laura Drager, J.), rendered January 31, 2000. The judgment convicted
defendant, upon a jury verdict, of attempted kidnapping in the second
degree.

Bench (nonjury) Trial

APPEAL from a judgment of the Supreme Court, New York County
(Laura Drager, J.), rendered January 31, 2000. The judgment convicted
defendant, after a nonjury trial, of attempted kidnapping in the second
degree.

Guilty Plea

APPEAL from a judgment of the Onondaga County Court (Laura
Maher, J.), rendered January 31, 2000. The judgment convicted defen-
dant, upon his plea of guilty, of attempted kidnapping in the second
degree.

Order

APPEAL from an order of the Onondaga County Court (Laura Maher,
J.), entered January 31, 2000. The order granted defendant’s motion to
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dismiss the counts of the indictment charging him with kidnapping in
the second degree.

Sentence

APPEAL from an order of the Supreme Court, Westchester County
(Steven Pagones, J.), entered January 31, 2000. The order granted
defendant’s motion to set aside the sentence imposed upon his convic-
tion of kidnapping in the second degree.

Vacatur of Judgment

APPEAL from an order of the Onondaga County Court (Laura Maher,
J.), entered January 31, 2000. The order granted defendant’s motion
pursuant to CPL 440.10 to vacate the judgment that convicted her of
two counts of kidnapping in the second degree.

8. Appeal Bringing Up for Review a Prior Order

APPEAL from a judgment of the Supreme Court, New York County
(Louis York, J.), entered April 11, 2001, in favor of the nonparty
assignee reinsurer. The appeal brings up for review an order of that
court, entered March 3, 2000, which granted plaintiffs’ motion for
summary judgment, denied defendant’s cross motion for summary
judgment dismissing the complaint and granted third-party defen-
dant’s cross motion for summary judgment dismissing the third-party
complaint.

9. Appeals Transferred to the Appellate Division

APPEAL (transferred to the Appellate Division of the Supreme Court
in the Third Judicial Department, by order of the Appellate Division,
First Department) from a judgment of the Supreme Court, Bronx
County (Norma Ruiz, J.), entered January 7, 2002, in a proceeding
pursuant to CPLR article 78. The judgment granted the petition and
directed that petitioner’s sentences be served concurrently.

10. Proceedings Transferred to the Appellate Division

PROCEEDING pursuant to CPLR article 78 (transferred to the Appel-
late Division of the Supreme Court in the Third Judicial Department
by order of the Supreme Court, entered in Albany County) to review a
determination of respondent Public Employment Relations Board. The
determination found that the Unified Court System had committed an
improper employer practice.
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11. Proceedings Commenced in the Appellate Division

PROCEEDING pursuant to CPLR article 78 (initiated in the Appellate
Division of the Supreme Court in the Fourth Judicial Department
pursuant to CPLR 506 [b] [1]) to prohibit respondents from trying
petitioner in the Erie County Court on an indictment charging him
with murder in the first degree.

12. Reargument of Appellate Division Decision

REARGUMENT of a decision of the Appellate Division of the Supreme
Court in the Third Judicial Department, dated May 22, 2002. The
decision reversed a judgment of the Supreme Court, Albany County
(John Conner, J.), entered July 29, 2001, which granted plaintiff’s
motion for summary judgment on the issue of liability.

D. Sample Forms of Summaries: Appellate Term

1. Civil Cases

Order

APPEAL from an order of the Civil Court of the City of New York, New
York County (Debra A. James, J.), entered September 25, 2000. The
order denied defendant’s motion for summary judgment and granted
plaintiff’s cross motion for summary judgment on the fifth cause of
action and for an order extending his time to file a notice of trial.

Multiple Orders (same judge)

APPEAL from orders of the Civil Court of the City of New York, New
York County (Eileen A. Rakower, J.), dated February 28, 2002, and
March 14, 2002. The orders denied nonparty tenant’s motion to vacate
a default judgment in a nonpayment summary proceeding.

Multiple Orders (different judges)

APPEAL from (1) an order of the Civil Court of the City of New York,
New York County (Rolando T. Acosta, J.), dated December 20, 1999,
(2) an order of that court (George Young, J.; op 183 Misc 2d 294 [1999]),
entered December 27, 1999, and (3) an order of that court (Norman
Ryp, J.), entered January 21, 2000. The order dated December 20,
1999, denied defendant’s motion to hold plaintiff and its counsel in
contempt. The order dated December 27, 1999, granted plaintiff’s
motion to impose sanctions against nonparty appellant for frivolous
conduct as defense counsel. The order dated January 21, 2000, directed
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nonparty appellant to pay sanctions of $7,500 to the Lawyer’s Fund for
Client Protection and attorney’s fees of $2,100 to plaintiff’s counsel.

Appeal from Order Deemed Appeal from Judgment

APPEAL from an order of the Civil Court of the City of New York,
Queens County (Cheree A. Buggs, J.), entered January 8, 2010,
deemed from a judgment of that court entered January 26, 2010 (see

CPLR 5501 [c]). The judgment, entered pursuant to the January 8,
2010 order granting defendant’s motion for summary judgment to the
extent of dismissing plaintiff’s claim for services rendered on October
30, 2007, and November 13, 2007, in the total sum of $1,026.51,
dismissed that claim.

Judgment

APPEAL from a judgment of the Civil Court of the City of New York,
New York County (Larry S. Schachner, J.), entered on or about June
17, 2002. The judgment, after a nonjury trial, awarded possession to
petitioner in a nonprimary residence holdover summary proceeding.

Appeal by Permission

APPEAL, by permission of the Appellate Term of the Supreme Court in
the Second Judicial Department, Second, Eleventh and Thirteenth
Judicial Districts, from an order of the Civil Court of the City of New
York, Queens County (Jeremy S. Weinstein, J.), entered August 21,
2006. The order denied a petition for an order changing petitioner’s
name from “Peter Cortes” to “Zea.”

2. Criminal Cases

Order

APPEAL from two orders of the Criminal Court of the City of New
York, Bronx County (Larry R.C. Stephen, J.), entered September 7,
2001. The orders, upon reargument, granted defendants’ motions to
dismiss the informations in the interest of justice.

Judgment (nonjury trial)

APPEAL from a judgment of the Criminal Court of the City of New York,
New York County (Neil E. Ross, J., on dismissal motion; A. Kirke
Bartley, Jr., J., at trial and sentencing), rendered August 2, 2000. The
judgment convicted defendant, after a nonjury trial, of stalking in the
fourth degree.
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Judgment (jury trial)

APPEAL from a judgment of the Criminal Court of the City of New
York, New York County (Eileen A. Rakower, J.), rendered June 24,
1999. The judgment convicted defendant, upon a jury verdict, of sexual
abuse in the third degree.

Judgment (guilty plea)

APPEAL from an amended judgment of the Justice Court of the
Village of Red Hook, Dutchess County (Richard D. Griffiths, J.),
rendered September 26, 2001. The amended judgment convicted de-
fendant, upon his plea of guilty, of criminal contempt in the second
degree and resentenced him to a three-year term of probation.

Appeal by Permission

APPEAL, by permission of the Appellate Term of the Supreme Court in
the Second Judicial Department, Second, Eleventh and Thirteenth
Judicial Districts, from an order of the Criminal Court of the City of
New York, Queens County (Barry Kron, J.), dated November 12, 2009.
The order denied defendant’s motion, pursuant to CPL 440.10, to
vacate the judgment of conviction, without a hearing.

3. Appeal from Part of an Order

APPEAL from orders of the Civil Court of the City of New York, Queens
County (Marguerite Grays, J.), entered July 10, 2001, and April 30,
2002. The order entered July 10, 2001, insofar as appealed from, denied
those branches of plaintiff’s motion that sought (1) to dismiss defen-
dant’s counterclaim alleging prima facie tort and her affirmative de-
fenses of statute of limitations and frivolousness, and (2) an award of
costs and the imposition of sanctions. The order entered April 30, 2002,
insofar as appealed from, denied the branch of plaintiff’s motion that
sought renewal.

4. Various Courts: New York City, District, City, Justice Courts

Civil Court of the City of New York

APPEAL from an order of the Civil Court of the City of New York, New
York County (Jerald R. Klein, J.), entered April 12, 2002. The order
granted respondent’s motion to dismiss the petition in a holdover
summary proceeding.
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Criminal Court of the City of New York

APPEAL from a judgment of the Criminal Court of the City of New
York, New York County (Eileen A. Rakower, J.), rendered June 24,
1999. The judgment convicted defendant, upon a jury verdict, of sexual
abuse in the third degree.

District Court

APPEAL from an order of the District Court of Nassau County, First
District (Howard S. Miller, J.), entered August 2, 2002. The order
granted respondent’s motion to dismiss the petition in a holdover
summary proceeding and denied petitioner’s cross motion for summary
judgment.

City Court

APPEAL from a judgment of the City Court of Newburgh, Orange
County (Richard Farina, J.), rendered July 27, 1999. The judgment
convicted defendant, upon a jury verdict, of aggravated unlicensed
operation of a motor vehicle in the second degree.

Justice Courts (Sometimes referred to as a Town or Village

Court, these are properly stated as Justice Court of the respec-

tive town or village.)

APPEAL from judgments of the Justice Court of the Village of Wesley
Hills, Rockland County (P. Schnelwar, J.), rendered February 23, 1999.
The judgments convicted defendant, after a nonjury trial, of depositing
debris and/or waste materials on a village lot (Local Law No. 4 [1984]
of Village of Wesley Hills § 2) and storing more than one unregistered
vehicle on a residential lot (Local Law No. 14 [1984] of Village of
Wesley Hills § 4.4.18).

APPEAL from a judgment of the Justice Court of the Town of Wallkill,
Orange County (Raymond Shoemaker, J.), entered September 15,
2000, in favor of defendant. The judgment dismissed the action.
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PART V: INDEX

(References are to sections unless otherwise indicated.)

Abbreviations

appellate history used in, Appendix 3

business firms, Appendix 1

case history, 2.2 (a) (5); Appendix 3

case law reports, Appendix 2

case names, 2.1; Appendix 1

codes, 3.0; Appendix 4

commonly used, Appendixes 1, 3

constitutions, 5.0

corporations, Appendix 1

digests, Appendix 2

encyclopedias, 7.4

foreign words, Appendix 1

judges, 10.4 (a)

middle names in titles, 8.1 (d)

months, 10.3 (g)

periodicals, 7.2

personal names, 10.4 (b)

pluralization, Appendix 1

prior case history, 2.2 (a) (5); Appendix 3

reports, Appendix 2
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spacing, 14.1

statutes, 3.1 (a); 3.2 (a); Appendix 4

statutory history, 3.1 (b) (3); 3.2; Appendix 4

subsequent case history, 2.2 (a) (5); Appendix 3

time, 10.3 (h)

Abstracts, 2.2 (b) (2)

“Accord,” as signal, 1.4 (a)

Actions, titles of, 8.0; Appendix 6

Acts

capitalization, 10.1 (j)

citation of, 3.2 (b)

Additions to statutes, 3.1 (b) (3) (b)

Administrative codes, 4.0

Advisory committee notes, statutory, 3.1 (c)

Affidavits, citation of, 7.7

Affirmations, citation of, 7.7

“Affirmed,” in case history, 2.2 (a) (5); 2.2 (a) (6); Appendix 3

Agency documents and materials, 2.4 (b)

Ages, 10.2 (a) (8)

ALR annotations, 7.5

Amended statutes, citation of, 3.1 (b) (3)

Amendments

abbreviation of, 5.2; Appendix 3

capitalization, 10.1 (j) (3)
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constitutional, 5.2; Appendix 3

statutory, 3.1 (b) (3)

American Law Reports (ALR) annotations, 7.5

Amicus Curiae, appearance of counsel as, 9.2

Animal breeds, capitalization of, 10.1 (o)

Annotations (ALR), 7.5

Appeal statements

formulation of, Appendix 8

judge name in, 10.4 (a) (1)

Appearances of counsel

multiple appearances, 9.3

pro hac vice appearances, 9.7

pro se appearances, 9.3

punctuation of appearances, 9.0

style of appearances, 9.0

Appellate Division, rules of, 4.1 (b) (3)

Appellate history

abbreviations, Appendix 3

citations including, 2.2 (a) (5)

Appendixes, citation of, 3.2 (b)

Attorney disciplinary charges, numerals used, 10.2 (a) (7)

Attorney General, appearance of counsel by, 9.6

Author, use of name of

ALR annotations, 7.5 (b)
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legal periodicals, treatises and other works, 7.1 (b)

Bill jacket, 3.1 (f)

Bills, capitalization of, 10.1 (j)

Blocked quotations, 11.1 (a)

Bloomberg Law, 2.4 (a) (1)

Blood alcohol content, 10.2 (b) (3)

Books

citation of, 7.0

typography of, 13.8

Branches of government, capitalization of, 10.1 (d)

Briefs, citation of, 7.7

Building Code, New York City, 4.1 (b) (9)

Building Code, New York State, 4.1 (b) (8)

Business firms, abbreviation of in case names, Appendix 1

“But cf.,” as signal, 1.4 (a)

“But see,” as signal, 1.4 (a)

“Capital,” capitalization of, 10.1 (g)

Capitalization

generally, 10.0

acts, 10.1 (j)

amendments, 5.2; 10.1 (j)

animal breeds, 10.1 (o)

bills, 10.1 (j)

branches of government, 10.1 (d)
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codes, 10.1 (j)

congressional, 10.1 (c)

constitutions, 5.2; 10.1 (j)

courts, 10.1 (h)

government bodies and officials, 10.1 (b)

governments, 10.1

judges, 10.1 (i); 10.4 (a); 13.4

legal documents, 10.1 (m)

numbered items, 10.1 (p)

organized bodies, 10.1

parties, 10.1 (l); 13.1

public officers, 10.1 (b)

regional names, 10.1 (n)

states, 10.1 (c)

statutes, 10.1 (j); Appendix 4

titles of individuals, 10.1

“Capitol,” capitalization of, 10.1 (g)

Case history

abbreviations, 2.2 (a) (5); Appendix 3

citation of, 2.2 (a) (5)

date of decision, 1.1 (a)

explanatory words, 2.2 (a) (5); Appendix 3

prior and subsequent, 2.2 (a) (5); Appendix 3

sub nom., 2.2 (a) (5)
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Case law reports, abbreviation of, Appendix 2

Case names

generally, 2.1

abbreviations, Appendix 1

sub nom., 2.2 (a) (5)

Cases

generally, 2.0

case history, 2.2 (a) (5); Appendix 3

citation of, 1.0; 2.0

companion cases, 2.1 (a)

court of decision, 1.1 (a); 2.2; 2.3

date of decision, 1.1 (a)

elements of citation, 1.1 (a)

names, 2.1

official reports, 2.0; Appendix 2

reports, 2.2; 2.3; Appendix 2

titles, 8.0; 13.1; Appendix 6

unofficially reported cases, 2.1; 2.2 (b); 2.3; 2.4

unreported cases, 2.1; 2.2 (b); 2.3 (b); 2.4

CD-ROM, treatises, 7.3 (c)

Centuries, 10.3 (f)

Certiorari, Appendix 3

“Cf.,” as signal, 1.4 (a)

CFR, 4.2 (a)
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Chapters

abbreviations, 3.1 (b) (3); 3.1 (d); 4.1; Appendix 4

Session Laws, 3.1 (d); 3.1 (f)

statutes, 3.1 (b) (3); 4.1; Appendix 4

Circuit

abbreviation of, Appendix 3

in citations, 2.3 (b)

Citational footnote style

model opinion, Appendix 7

placement of citations, 1.2 (e)

Citations

abbreviations used in, Appendixes 1-4

acts, 3.2 (b)

affidavits, 7.7

affirmations, 7.7

amended statutes, 3.1 (b) (3)

annotated reports, 7.5

ascending statutory hierarchy, 3.1 (b) (2) (b)

basic form, 1.0-7.0; Appendixes 1-4

briefs, 7.7

cached material, 7.1 (d) (3)

cases, 1.0; 2.0

cases, quoting or citing another, 2.2 (a) (6)

CD-ROM, 1.5; 7.3 (d)
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codes, 4.0

commercial electronic databases, 7.1 (d) (8)

dates, 1.1 (a)

descending statutory hierarchy, 3.1 (b) (1)

electronic, 1.5; 2.2 (a) (8); 2.4 (a)

elements of, 1.1

encyclopedias, 7.4

exhibits, 7.7

federal rules and regulations, 4.2

former statutes, 3.1 (b) (4)

hierarchy, statutory, ascending, 3.1 (b) (2) (b)

hierarchy, statutory, descending, 3.1 (b) (1)

hierarchy, statutory, parallel, 3.1 (b) (2) (a)

introductory signals, 1.4

judicial departments and circuits, 2.2; 2.3

jump pages, 2.2 (a) (2)

legal periodicals, 7.2

multiple citations, 2.2 (a) (6)

newspapers, 2.2 (b) (3); 7.2; 13.8

New York Law Journal, 2.2 (b) (3)

not officially reported cases, 2.2 (b); 2.3; 2.4

official reports, 2.0; Appendix 2

parallel statutory hierarchy, 3.1 (b) (2) (a)

parallel, subsequent reference to, 1.3 (d)
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parenthetical citations, 1.2 (c)

placement of, 1.2

pleadings, 7.7

previously cited authority, 1.3

punctuation, 2.2; 2.3; 2.4

range of pages, sections, etc., 1.1 (c)

regulations, 4.0

repeated citations, 1.3

reports, 2.2; 2.3; Appendix 2

rules, 4.0

running text, 1.2-6.2

Session Laws, 3.1 (d)

short form, 1.3 (b)

signals, 1.4

statutes, 1.1; 3.0; Appendix 4

string citations, 3.1 (b) (2)

successive citations, short forms, 1.3; 3.1 (d) (1)

tabular cases, 2.4 (a) (2)

testimony, 7.7

textbooks, 7.3; 7.4

transcripts, 7.7

treatises, 7.3

Unconsolidated Laws, 3.1 (d); Appendix 4

United States Supreme Court, 2.3 (a)
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unofficial reports, 2.1; 2.2 (b); 2.3; 2.4

unreported cases, 2.1; 2.2 (b)

within parentheses, 1.2; 1.3; 2.0-7.0

within running text, 1.2; 1.3; 3.0-7.0

Citation strings, statutory, 3.1 (b) (2)

City and county ordinances, 10.1 (j)

“City,” capitalization of, 10.1 (c)

Code of Federal Regulations, 4.2 (a)

Code of Professional Responsibility, citation of, 4.1 (b) (6)

Codes

abbreviations, 4.0

capitalization of, 4.0; 10.1 (j)

citation of, 4.0

federal, 4.2

judicial conduct, code of, 4.1 (b) (6)

model codes, proposed codes and uniform laws, 3.1 (e)

Professional Responsibility, Code of, 4.1 (b) (6)

State of New York, 4.1

Commas

appearances, 9.0

case citations, 1.0; 2.0

citations, 1.4; 2.2; 2.3; 2.4; 3.0-7.0

dates, 10.3

punctuation of citations, 1.4; 2.2; 3.0-7.0
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quotations, 11.1 (b); 11.1 (c) (3)

statutory citations, 3.0

Commentaries, practice, 3.1 (c)

Commission and agency documents and materials, 2.4 (b)

“Compare,” as signal, 1.4 (a)

Compilations

administrative regulations, 4.0

Official Compilation of Codes, Rules and Regulations of State of
New York, 4.1

Compound words, 12.2 (a)

Consecutive sections of statute, 3.1 (b) (2)

Consolidated statutes, forms of, Appendix 4

Constitutions

generally, 5.0

abbreviations, 5.2

capitalization, 5.2; 10.1 (j) (3)

clauses, 10.1 (j) (2)

federal and state, 5.0

foreign, 5.1

historical material, 5.3

“Contra,” as signal, 1.4 (a)

Corporate names, 10.4 (c)

Counsel, appearances of, 9.0

“County,” capitalization of, 10.1 (c)
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“Court,” capitalization of, 10.1 (h)

Court of Appeals, rules of, 4.1 (b) (2)

Court of decision, abbreviations, 2.2 (a) (7)

Crimes, capitalization of, 10.1 (k)

Criminal Jury Instructions, 4.1 (c) (2)

Dates

abbreviations, 10.3

amended statutes, 3.1 (b) (3)

case history, 1.1 (a)

cases, 1.1 (a)

cases, in law journals and newspapers, 2.2 (b)

cases, unreported, 2.2 (b); 2.3 (b); 2.4 (a)

centuries, 10.3 (f)

citations, 1.2; 2.2; 2.3; 2.4; 3.0; 4.0; 6.2; 7.0

commas, use of, 10.3

decades, 10.3 (e)

months, 10.3 (g)

punctuation of, 10.3

renumbered statutes, 3.1 (b) (3)

seasons, 10.3 (i)

statutes, 3.1; 6.2

style of, 10.3

unreported cases, 2.2 (b); 2.3 (b); 2.4 (a)

Decades, 10.3 (e)
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Degrees, 10.2 (b) (2)

Department of Financial Services Regulations, 4.1 (b) (11)

Dictionaries, 7.4

Disabilities, describing persons with, 12.5

Discontinued reports, 2.2 (b) (4)

Distances, use of symbols for, 10.2 (b) (2)

“District,” capitalization of, 10.1 (c)

Dollar amounts, numerals used, 10.2 (a) (2)

Dual citations

New York State cases, 2.2 (b) (1)

rules, 2.2 (b) (1); 2.3; 2.4

style, 2.2 (b) (1); 2.3; 2.4

when prohibited, 2.2 (b) (1)

when required, 2.3; 2.4 (a)

“E.g.,” use of, 1.4 (a)

Electronic sources

Appellate motion decisions, 1.5 (f); 2.2 (b) (2)

CD-ROM material, 7.3 (c)

E-books, 7.9

general rules, 1.5

Internet material, 1.5 (e); 2.4 (a) (3); 7.1 (d)

New York slip opinions, 2.2 (a) (8)

online opinions, unofficial, 2.2 (b) (2)

online opinions, unreported, 2.2 (b) (2)
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online services, 2.4 (a) (1); 7.1 (d) (8)

Ellipsis, omitted material in quotations, 11.1 (c)

Emphasis

emphasized material in quotations, 11.1 (f)

typography, 13.6

Encyclopedias

abbreviations, 7.4

citation of, 7.4

Ethics opinions, 2.4 (b) (2)

Exhibits, citation to, 7.7

“Federal,” capitalization of, 10.1 (f)

Federal cases, citation of, 2.3 (a); 2.3 (b)

“Federal Government,” capitalization of, 10.1

Federal Register, 3.2 (c)

Federal Regulations, Code of, 4.2

Federal Reporter

abbreviation, Appendix 2

citation of, 2.3 (b)

Federal rules and regulations, 4.2

Federal Rules Decisions, Appendix 2

Federal Rules of Appellate Procedure, 4.2 (b) (5)

Federal Rules of Bankruptcy Procedure, 4.2 (b) (4)

Federal Rules of Civil Procedure, 4.2 (b) (1)

Federal Rules of Criminal Procedure, 4.2 (b) (2)
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Federal Rules of Evidence, 4.2 (b) (3)

Federal statutes

generally, 3.2

particular statutes, Appendix 4

Federal Statutes-at-Large, 3.2

Firearms, 10.2 (a) (6)

Footnotes

case citation containing, 2.2 (a) (3)

citational footnote style, 1.2 (a); 1.2 (e); Appendix 7

citations in, 1.2 (d)

numbers, placement of, 1.2 (f)

Foreign constitutions, 5.1

Foreign names, 13.7; Appendix 5

Foreign words and phrases,

Latinisms, avoidance of, 12.3

typography of, 12.3 (c); 13.7; Appendix 5

Former statutes, 3.1 (b) (4)

Fractions, 10.2 (a) (3)

Gender neutral writing, 12.1

Given names and initials, individuals, 8.1 (d); 10.4 (b)

Government

bodies and officials, capitalization of, 10.1 (b)

federal, capitalization of, 10.1 (f)

state and local, capitalization of, 10.1
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Guide to New York Evidence, 4.1 (e)

Guidelines, citation of, 7.8

Handbooks, citation of, 7.8

Hierarchy

ascending statutory hierarchy, 3.1 (b) (2)

descending statutory hierarchy, 3.1 (b) (1)

parallel statutory hierarchy, 3.1 (b) (2)

Historical constitutional material, 5.3

History of cases

citation of, 2.2 (a) (5); Appendix 3

dates of decision, 1.1 (a)

explanatory words, abbreviations, 2.2 (a) (5); Appendix 3

explanatory words, italicized, 2.2 (a) (5); Appendix 3

prior and subsequent, 2.2 (a) (5); Appendix 3

style of, 2.2 (a) (5)

History of statutes, 3.1 (b) (3)

Hyphen

use of in quotations, 2.2 (a) (4)

words styles, 12.2; Appendix 5

“Id.,” use of, 1.3 (c)

“Infra,” use of, 12.6

Initials, use of in titles, 8.1 (d)

Internal Revenue Code, Appendix 4

International agreements, 6.0
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International Fire Code, 4.1 (b) (9)

International Property Maintenance Code, 4.1 (b) (9)

Internet material, 2.4 (a) (3); 7.1 (d)

Introductory signals, 1.4 (a)

Italicization, 1.4; 2.0; 7.0; 13.7; Appendix 5

Judges and Justices

abbreviation of, 10.4 (a)

capitalization of, 10.1 (i); 10.4 (a); 13.4

style of names, 10.1 (i); 10.4 (a); 13.4

Judicial history of cases (see History of cases)

Jump cites (see Pinpoint page citations)

Jurisdiction, indication of in citations, 1.1 (a); 2.2

Jury Instructions

Criminal Jury Instructions, 4.1 (c) (2)

Pattern Jury Instructions, 4.1 (c) (1)

Latinisms, avoidance of, 12.3

Latin words, italicization of, 12.3 (c); 13.7; Appendix 5

Law journals and reviews, 7.2

Legal documents

capitalization of, 7.4

citation of, 7.7

Legal encyclopedias, 7.4

Legal newspapers, 7.2

Legalisms, avoidance of, 12.3
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Legislation (see Session Laws and Unconsolidated Laws, Statutes)

Legislative and other materials, 3.1 (f); 3.2 (c)

Lexis, 2.4 (a) (1); 2.4 (a) (2)

Local laws, Appendix 4

Magazines, 7.2; 13.8

Manuals, citation of, 7.8

Measurements, use of symbols for, 10.2 (b) (2)

Medium neutral citations, 2.3 (c) (4)

Model codes, 3.1 (e)

Model Colloquies, 4.1 (d)

“Modified,” in case history, 2.2 (a) (5); 2.2 (a) (6); Appendix 3

Months, abbreviation of, 10.3 (g)

Motions

abbreviations, Appendix 3

citations, 2.2 (a) (5); 2.2 (b) (2); Appendix 3

in case history, 2.2 (a) (5); 2.2 (a) (6); Appendix 3

Multiple attorneys, appearances of, 9.3

Multiple citations

case citations, 2.2 (a) (6)

statutory citations, 3.1 (b) (2)

Multiple pages, citation of, 2.2 (a)

Multiple statutes, citation of, 3.1 (b) (2)

Municipal ordinances, 10.1 (j)

NEW YORK LAW REPORTS STYLE MANUAL

216



Names

generally, 10.4

authors, 7.1 (b); 7.5 (b)

case names, 2.1; Appendix 1

corporate names, 10.4 (c)

foreign names, 13.7; Appendix 5

judge name in opinion opening, typography of, 13.4

newspapers and magazines, typography of names of, 13.8

reporter, citing out-of-state cases by name of, 2.3 (c) (3)

reports, Appendix 2

statutes, Appendix 4

style of judges names, 10.1 (i); 10.4 (a); 13.4

style of personal names, 10.4 (b)

titles, 8.0; 9.5; 10.1 (b); Appendix 6

Names of cases

abbreviations, Appendix 1

style, 2.1; Appendixes 1, 6

National Reporter System (see Unofficial reports)

Newspapers

general style, 7.2 (a)

typography of names of, 13.8

New York City

Charter, Appendix 4

Personnel Rules and Regulations, 4.1 (b) (1)
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Rules of City of New York, 4.1 (b) (1)

New York City Record, 3.1 (f)

New York Law Journal, citation to, 2.2 (b) (3)

New York State

Building Code, 4.1 (b) (8)

Codes, Rules and Regulations, 4.1 (a); 4.1 (b)

court decisions, 2.2; Appendix 2

Session Laws, 3.1 (d)

statutes, Appendix 4

New York State Courts Electronic Filing Documents, 7.7

New York State Register, 3.1 (f)

Non-attorney, appearance of counsel by, 9.3 (a); 9.3 (b)

Nonstatutory material in statutory compilations, 3.1 (c)

Nouns, capitalization of, 10.1

Numbered items, capitalization of, 10.1 (p)

Numbers

ages, 10.2 (a) (8)

attorney disciplinary charges, 10.2 (a) (7)

criminal sentences, 10.2 (a) (5)

dollar amounts, 10.2 (a) (2)

first word of sentence, 10.2 (a) (1)

fractions, 10.2 (a) (3)

lists, 10.2 (a) (9)

prisoner disciplinary hearings, 10.2 (a) (7)
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sex offender risk levels, 10.2 (a) (7)

state retirement tiers, 10.2 (a) (7)

Numerals

in constitutions, 5.2; 10.2 (a) (4)

in statutes, 3.1 (b); 10.2 (a) (4)

roman, 10.2 (a) (4)

Official Compilation of Codes, Rules and Regulations of State

of New York, 4.1 (a)

Official reports

abbreviations, Appendix 2

citation of, 2.2; 2.3

Online services, 2.4 (a) (1)

Opposing citations, introductory signals to, 1.4

Out-of-state cases, 2.3 (c)

Out-of-state statutes, 3.3

Ordinances, capitalization of, 10.1 (j) (1)

Page references

“at,” use in citation to particular page, 1.3

legal periodicals, treatises and other works, 7.1 (a)

pinpoint page citations, 1.3; 2.2 (a) (2); 2.2 (a) (3)

Paragraph headings, typography of, 13.2

Parallel citations

cases, official and unofficial reports, 1.3; 2.2 (b) (1); 2.3 (a); 2.4 (a)

Internet material, 7.1 (d) (7)

New York cases, 2.2 (b) (1)
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official citation not available, 2.2 (b); 2.3; 2.4

officially reported case, 2.2; 2.3

subsequent reference to, 1.3 (d)

unofficial reports, 2.2 (b) (1); 2.3; 2.4

Parentheses

citation of cases and reports within parentheses, 1.2 (a); 1.2 (c);
2.2; 2.3; 2.4

citation of codes, rules and regulations within parentheses, 1.2 (a);
1.2 (c); 4.0

citation of statutes within parentheses, 1.2 (a); 1.2 (c); 3.0;
Appendix 4

constitutional citations within parentheses, 5.2 (a)

punctuation of parenthetical citations, 1.2 (c); 2.0-7.0

Parenthetical indications

court of decision, 2.2; 2.3; 2.4

dates, 1.1 (a); 2.2; 2.3; 2.4

jurisdiction, 2.2; 2.3; 2.4

popular name of statute, 3.1 (d)

Parties, capitalization of, 10.1 (l)

Pattern Jury Instructions, 4.1 (c) (1)

Percentage, 10.2 (b) (3)

Periodicals

general style, 7.2 (a)

student-authored works, 7.2 (b)

titles, 7.1 (c)
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Periods, use of to punctuate quotations, 11.1 (b); 11.1 (c) (2)

Personal identifying information

titles of actions and proceedings, 8.4

word style, 12.4

Personal names, 10.4 (b)

Personnel Rules and Regulations, New York City, 4.1 (b) (1)

Pinpoint page citations, 1.3; 2.2 (a) (2); 2.2 (a) (3)

Placement of citations, 1.2

Pleadings, citation of, 7.7

Pluralization of case name abbreviations, Appendix 1

Point page citations, (see Pinpoint page citations)

Popular names of acts and constitutional clauses, capitalization
of, 10.1 (j) (2)

Practice commentaries, 3.1 (c)

Previously cited authority, reference to, 1.3

Prisoner disciplinary hearings, numerals used, 10.2 (a) (7)

Proceedings, titles of, 8.0; Appendix 6

Pro hac vice appearances, 9.7

Publications, citation of, 7.0

Public domain citations, 2.3 (c) (4); Appendix 2 (D)

Punctuation

ascending statutory hierarchy, 3.1 (b) (2)

citations, 1.0-7.0

citations within parentheses, 1.2 (c) (2)
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descending statutory hierarchy, 3.1 (b) (1)

history of case, 2.2 (a) (5); 2.2 (a) (6)

introductory signals, 1.4

parallel statutory hierarchy, 3.1 (b) (2)

quotations, 2.2 (a) (4); 11.1 (a); 11.1 (b)

statutes, 3.0

Quotation marks, 11.2

Quotations

generally, 11.1 (a)

citation, 2.2 (a) (4)

emphasis in, 11.1 (f)

marks, 11.2

multiple page, 2.2 (a) (4)

periods, use of, 11.1 (b)

punctuation of, 11.1 (a); 11.1 (b); 11.1 (c) (2)

style of, 11.1 (a)

References to previously cited cases, 1.3

References to statutes, 3.0

Regional names, capitalization of, 10.1 (n)

Regulations

generally, 4.0

capitalization of, 10.1 (j) (1)

citation using agency name, 4.1 (a) (3); 4.1 (b) (11)

federal, 4.2
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New York, 4.1

quotation of, 11.1 (g)

Rent statutes and regulations, 4.1 (b) (7)

Renumbering of statutes, 3.1 (b) (3) (c)

Repealed New York statutes, style and abbreviation of, Appendix 4

Repeating citations, 1.3

Reporter, citing out-of-state cases by name of, 2.3 (c) (3)

Reports

abbreviations, Appendix 2

citations, 2.2; 2.3

dual citations, 2.2 (b); 2.3 (a); 2.3 (c); 2.4 (a)

manuals, handbooks, guidelines and reports, citation of, 7.8

official, 2.2; 2.3; 2.4

unofficial, 2.2 (b); 2.3; 2.4

Restatements, 7.6

“Reversed,” in case history, 2.2 (a) (5); 2.2 (a) (6); Appendix 3

“Reversing,” in case history, 2.2 (a) (5); Appendix 3

Roman numerals, 10.2 (a) (4)

Rules of Professional Conduct, citation of, 4.1 (b) (6)

Rules

Attorney Disciplinary Matters, Rules for, 4.1 (b) (6)

capitalization of, 10.1 (j) (1)

federal, 4.2

New York, 4.1
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Professional Conduct, Rules of, 4.1 (b) (6)

quotation of, 11.1 (g)

Seasons, 10.3 (i)

Section headings, typography of, 13.2

Section numbers

citations, 3.0; 4.0; 6.2; 7.3-7.6

Session Laws, 3.1 (d)

statutes, 3.0

Section symbol, use of, 3.1

“See,” as signal, 1.4 (a)

“See also,” as signal, 1.4 (a)

“See generally,” as signal, 1.4 (a)

Session Laws and Unconsolidated Laws, 3.1 (d)

Sex offender risk levels, numerals used, 10.2 (a) (7)

Short citation forms

cases, 1.3

repeating citations, 1.3

secondary authority, 1.3

Session Laws, 3.1 (d)

statutes, 1.3

Unconsolidated Laws, 3.1 (d)

“[sic],” use of, 11.1 (e)

Signals, 1.4 (a)
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Slip opinions

New York slip opinions, 2.2 (a) (8)

unofficially reported New York slip opinions, 2.2 (b)

Small capitals, 13.5

Spacing, 14.0

“State,” capitalization of, 10.1 (c)

State cases

citation, 1.1-1.3; 2.0

official reports, 1.1-1.3; 2.0

parallel citations, 1.3 (d); 2.2 (b) (1); 2.3; 2.4

reports, 1.1-1.3; 2.0; Appendix 2

unofficial reports, 2.2 (b); 2.3; 2.4

“State of,” inclusion in titles, 10.1 (c)

State retirement tiers, 10.2 (a) (7)

Statutes

generally, 3.0

abbreviation style, 3.1 (a); Appendix 4

amended, 3.1 (b) (3)

ascending statutory hierarchy, 3.1 (b) (2)

capitalization of, 10.1 (j); Appendix 4

citation of, 1.0; 3.0; Appendix 4

clauses in cited material, 3.1 (b) (1); 10.1 (j) (2)

consolidated statutes, 3.1

descending statutory hierarchy, 3.1 (b) (1)
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divisions, 1.1; 3.0; 3.1 (b) (1) (b)

elements of citation, 1.1 (b)

federal statutes, 3.2; Appendix 4

former statutes, 3.1 (b) (4)

forms within parentheses, 1.2 (c); 3.0; Appendix 4

forms within running text, 1.2 (b); 3.0; Appendix 4

New York statutes, 3.1; Appendix 4

out-of-state statutes, 3.3

paragraphs in cited material, 3.0; 4.1 (a); 4.2 (a)

parallel statutory hierarchy, 3.1 (b) (2)

punctuation, 1.1; 3.0

quotation of, 11.1 (g)

rent, 4.1 (b) (7)

renumbered, 3.1 (b) (3)

Session Laws, 3.1 (d)

short citation forms, 1.3; 3.1 (b) (1) (c)

spacing, 14.2

subdivisions in cited material, 3.0

Unconsolidated Laws, 3.1 (d); Appendix 4

Statutes at Large, federal, 3.2

Statutory references, 3.0

String citations, 2.2 (a) (6); 3.1 (b) (2)

Student-Authored works, 7.2 (b)
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Style

abbreviations, Appendixes 1-4

appearances of counsel, 9.0

capitalization, 10.1

case names, 2.1; Appendix 1

citations, 1.0-7.0

dates, 1.1 (a); 10.3

judges’ names, 10.1 (i); 10.4 (a); 13.4

personal names, 10.4 (b)

quotations, 2.2 (a) (4); 11.0

titles, 8.0; 13.1; Appendix 6

typography, particular styles of, 13.0

word styles, 12.0; Appendix 5

Subsequent case history, 2.2 (a) (5); Appendix 3

Successive citations, short forms, 1.3

Summaries, Appendix 8

Superseded New York statutes, style and abbreviation, Appendix 4

Supporting citations, introductory signals to, 1.4

“Supra,” use of, 12.6

Supreme Court of the United States cases, 2.3 (a)

Symbols, 10.2 (b)

Tables, in opinions, 13.3

Tabular cases, citation of, 2.4 (a) (2)

Testimony, citation of, 7.7

INDEX

227



Text

citation of cases in, 1.2; 1.3 (b) (1)

citation of codes, rules and regulations in, 4.0

citation of constitutions in, 5.0

citation of statutes in, 1.2; 3.0

Time

generally, 10.3 (h)

abbreviation of, 10.3 (h)

Titles

actions and proceedings, 8.0; Appendix 6

decisions, typography of titles of, 13.1

legal periodicals, 7.1 (c); 7.2

middle names of parties, 8.1 (d)

parties, 8.0; Appendix 6

public bodies and officials, 8.1 (e); Appendix 6

treatises, 7.1 (c); 7.3 (b)

use of initials, 8.1 (d)

“Town,” capitalization of, 10.1 (c)

Transcripts, citation of, 7.7

Treaties and international agreements, 6.0

Treatises, citation of, 7.3

Typography

books, 13.8

case titles, 13.1
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italicization, 1.4; 2.0; 7.0; 9.0; 12.3 (c); 13.0; Appendix 5

judges’ names, 13.4

magazines, 13.8

names of cases, 2.1

newspapers, 13.8

Unconsolidated Laws

citation of, 3.1 (d); Appendix 4

short-form citation, 3.1 (d); Appendix 4

Uniform laws, 3.1 (e)

Uniform Rules for New York State Trial Courts, 4.1 (b) (5)

United States Code

abbreviation of, Appendix 4

citation of, 3.2; Appendix 4

United States Public Laws, 3.2 (b)

United States Reports

abbreviation of, Appendix 2

citation of, 2.3 (a)

United States statutes, 3.2; Appendix 4

United States Supreme Court cases, 2.3 (a)

Unofficially reported cases

New York cases, 2.2 (b)

United States Supreme Court, 2.3 (a)

Unofficial reports, citation of, 2.2 (b); 2.3; 2.4
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Unreported cases

abstracts of, 2.2 (b) (2)

New York cases, 2.1 (a) (2); 2.2 (b)

Vendor neutral citations, 2.3 (c) (4); Appendix 2 (D)

“Village,” capitalization of, 10.1 (c)

Weight of citations

introductory signals, 1.4 (a)

decision type, 2.2 (a) (7)

Westlaw, 2.4 (a)

Words, omitted in case titles, 8.1 (f)

Word styles, 12.0; Appendixes 1, 5

Years

case citations, 1.1 (a); 2.2; 2.3; 2.4

dates, 10.3

enactment, Session Laws, 3.1 (d)

Session Laws, 3.1 (d)

statutory citations, 3.1; 4.0; 6.2
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3 Negotiation Strategies for Conf lict Resolution
Reach a peaceful end to your dispute by following these proven negotiation and conf lict resolution strategies
BY KATIE SHONK — ON AUGUST 17TH, 2018 / DISPUTE RESOLUTION

When a dispute flares up and conflict resolution is required, the outcome can be sadly predictable: the conflict

escalates, with each side blaming the other in increasingly strident terms. The dispute may end up in litigation,

and the relationship may be forever damaged.

Facilitating Conf lict Resolution Processes with
Negotiation Skills
The following three negotiation strategies for conflict resolution from the realm of business negotiation can help parties

mend their partnership, avoid the expense of a lawsuit, and even create value.

1. Avoid being provoked into an emotional response.

Negotiators make several “moves” to question each other’s legitimacy and assert their own power, write Deborah M. Kolb and Judith Williams in their book

Everyday Negotiation: Navigating the Hidden Agendas in Bargaining. This “shadow negotiation,” which takes place under the surface, helps to explain why

discussions of concrete, seemingly rational issues can lead to angry outbursts, hurt feelings, and simmering conflict (see also, How Emotions Affect Your

Negotiating Ability).

Here are a few examples. First, a negotiator may challenge your competence or expertise—for example, by saying you don’t have the experience to perform a

particular task. Second, someone might demean your ideas in a way that it makes it difficult for you to respond, perhaps by saying, “You can’t be serious!”

Finally, a coworker might criticize your style with a line such as “Stop being so sensitive.”

By challenging, demeaning, and criticizing you, the other party (whether consciously or not) may be attempting to provoke you into an emotional response

that will shift the balance of power in their favor.

How can you defend yourself against such moves without being accused of overreacting? Kolb and Williams suggest several responses, which they call

“turns”:

Interrupt the move by taking a break, which should give everyone time to gain control of their emotions, in addition to halting any

momentum that is going against you.

Try naming the move; that is, let your coworker know that you recognize it as a power play. If someone says, “You can’t be serious!”

you might respond, “Actually, I’m quite serious. Instead of cutting me off, how about if you give me a chance to clarify my plan?”

Correct the move, substituting the other side’s negative remarks with a more positive interpretation. If a coworker incorrectly

blames you for a decision that went wrong, provide him or your boss with hard evidence of the facts.

Divert the move by shifting the focus back to the issue at hand. To the person who criticizes you as overly sensitive, you could say, “I

think it’d be best if we avoid personal judgments and concentrate on the proposal.”

2. Don’t abandon value-creating strategies.

Negotiators who understand the importance of collaborating with one another to create value nonetheless often abandon that approach during dispute

resolution. Treating disputes as different from other aspects of dealmaking, they tend to view business dispute resolution as a zero-sum game—one in which

only a single issue (such as money) is at stake. Consequently, they tend to look at the dispute resolution process as a win-lose battle, to their detriment.

By contrast, you should be able to find the same set of value-creation opportunities in disputes as you do in deals. For example, try to capitalize on shared

interests, or noncompetitive similarities, recommend Harvard Law School professor Robert C. Bordone and University of Oregon professor Michael L.

Moffitt. If both parties would likely suffer reputational damage if their dispute went public, then they might agree to keep certain aspects of their dispute

resolution process confidential. Reaching agreement on seemingly peripheral issues can help parties build a foundation of trust and optimism that enables

them to collaborate to resolve the main sources of their conflict.
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 Comments

2 Responses to “3 Negotiation Strategies for Conf lict Resolution”

ANIL J. MAY 11, 2017

I NEED YOUR URGENT SUPPORT TO RESOLVE A MARITAL DISCORD BETWEEN MY DAUGHTER & SON-IN-LAW ( only 5 years in marriage ) . It was a

Love Marriage. 

I am looking for Conflict Resolution Strategies for Resolving a Marital Discord of my Daughter with her Husband . 

Both of them are ferocious about a Divorce. 

SOME RELEVANT CASE STUDIES ARE REQUIRED BY ME.

ANIL JAIN 

PhD ( BITS, PILANI ) 

goldencircle.shine@gmail.com

REPLY

COLLINS W. APRIL 6, 2018

No emotions. Concentrate on value creation and optimize time advantage. These are three great points in Negotiations.

REPLY

Disputants may also be able to create value by trading on their differing preferences and priorities (see also, Integrative Negotiations, Value Creation, and

Creativity at the Bargaining Table). Suppose Party A places a high value on receiving a formal apology from Party B. Party B might be willing to grant the

apology in exchange for a lower settlement payment to Party A. Through such tradeoffs, negotiators can increase the odds of a peaceful and lasting

resolution.

3. Use time to your advantage.

The perceptions we hold about the dispute resolution process may change over time as a result of our experiences dealing with the conflict and with the

other party. For example, a couple that endures a rancorous divorce might grow more cooperative over time for the sake of their children. Rather than

viewing your dispute as permanently intractable, try to view it as being constantly in flux.

It helps to remain in contact with the other party during dispute resolution, recommends Tufts University professor Jeswald Salacuse. Doing so may allow

you to encourage them that your existing approaches to the conflict resolution are not working and that the prospect of negotiating offers some hope of

improvement. When parties recognize the importance of meeting regularly, they may be able to slowly work through their differences.

Another reason time can be your friend in dispute resolution? The departure of divisive leaders on one side of the conflict or the other can offer new hope for

resolution after some time has passed. Take advantage of such changes by making a new settlement proposal, working through a mediator or other third

party if necessary (see also, The Right Time to Negotiate).

What strategies and tips do you have for conf lict resolution?

Related Article: 5 Negotiation Tips for Closing the Deal – Here are five bargaining tips to help you reach a negotiated agreement with your counterpart.

Related Posts
The Importance of Power in Negotiations: Taylor Swift Shakes it Off

Repairing Relationships Using Negotiation Skills

What is Dispute System Design?

Dispute Resolution, NHL style

What Is an Umbrella Agreement?
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Four Conf lict Negotiation Strategies for Resolving Value-Based Disputes
Four conf lict negotiation strategies for bridging the divide at the negotiation table
BY PON STAFF — ON SEPTEMBER 10TH, 2018 / DISPUTE RESOLUTION

In many negotiations, both parties are aware of what their interests are, and are willing to engage in a give-and-

take process with the other party to come to agreement. In conflicts related to personal identity, and deeply-held

beliefs or values, however, negotiation dynamics can become more complex and require alternative dispute

resolution tactics for conflict negotiation. Parties may not be willing to make any concession that helps the other

side, even if it would bring about a reciprocal concession that would be in their own favor.

In these value-based disputes, there are four practical steps that negotiators can take to tone down particularly

contentious negotiations, and help talks move forward in a constructive manner. Here are four conflict

negotiation strategies for resolving values-based disputes:

Consider interests and values separately: Separate the person from the problem and engage issues individually at the negotiation

table. Determine what worth your counterpart attaches to her positions and bargain accordingly.

Engage in relationship-building dialogue: Build relationships through establishing rapport or common cause, bringing your

counterpart to your side while helping yourself to understand her interests and values at the negotiation table.

Appeal to overarching values: Appealing to common or shared values can help bridge the gap at the bargaining table by bringing

you and your counterpart closer together in terms of bargaining interests. By establishing a common negotiating ground, you can

begin to create value (and claim more value) using integrative negotiation strategies.

Confront value differences directly: The areas where you and your counterpart do not see eye-to-eye are areas of growth and

opportunities for value creation. Understanding your differences, you can best work to reconcile them in order to achieve

bargaining success.

Even in cases where resolution of a dispute is not possible, these four approaches will allow for greater understanding between parties, and clarify where the

differences of identity and values lie. In many cases, however, following these steps will help ensure that a values-based dispute can be negotiated

successfully.

Why Conf lict Negotiation Works
In the realm of global politics, there have been numerous occasions when groups with diametrically opposed values and identities have, through the

therapeutic effects of truth-telling, cast aside generations of hatred and mistrust and transitioned into the long, slow process of reconciliation. When we

think about the divided societies that have managed to build a workable peace after decades or even generations of bloodshed, such as South Africa and

Ireland, we ought to be encouraged.

In the diversity-campaign case, someone with experience managing difficult conversations could help to promote a more productive exchange at the

empathetic level. Empathic understanding goes deeper than the cognitive understanding described above, as it aims to enhance trust, reduce defensiveness,

and potentially change relationships for the better. The point of empathetic understanding is not to transform parties’ identities or values, but rather to help

them engage with each others’ beliefs and move past stereotypes. Ideally, they will be able to overcome misconceptions and find a path to cooperation.

Negotiators caught up in values-based disputes need not aim for settlement in the traditional sense. Increasing our respect for views contrary to our own

and learning to live with fundamental differences in values and beliefs are themselves laudable goals. When we engage in values-based dialogue, we may not

resolve our disagreements, yet we can strive to learn more about one another so that we can more easily live side by side.

Which conf lict negotiation solutions have worked for you in the past? Let us know in the comments.

Related Article: Relationship Rules and Business Negotiations

Originally posted in 2012.

Adapted from “How to Negotiate When Values Are at Stake” by Lawrence Susskind (Ford Professor of Urban and Environmental Planning, Massachusetts Institute of

Technology), published in the Negotiation newsletter, October 2010.
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Leaders negotiate all the time, both inside 
and outside their organizations. Externally, 
they deal with customers, suppliers, investors 
and other stakeholders. Internally they 
negotiate for resources, schedules and 
support. Thus, the ability to negotiate and to 
resolve disputes is a fundamental skill that 
every leader needs to master. Whether you 
are involved in internal budget negotiations 
or external supplier negotiations, the ability 
to negotiate and manage conflict effectively 
comes from understanding the structural and 
interpersonal aspects of negotiations. 

Different types of negotiations require 
different tactics: Negotiating the price of a 
car is different from negotiating the terms of 
a multi-million-dollar acquisition, not only in 
terms of overall value and importance, but 
also with regard to the number of parties 
and stakeholders involved. You negotiate 
differently depending on whether it is for 
yourself or on behalf of another party, or 
between co-workers, loved ones, or strangers; 
not surprisingly, the emotions vary depending 
on what is at stake. Other factors affecting the 
choice of tactics and likelihood of successful 
outcomes include: culture of the parties, time 
available, suspected length of the relationship 
and previous experience between the parties. 

There is no single negotiating recipe; you 
have to adapt the strategy to the situation. 
This insights@IMD examines negotiation and 
dispute resolution.

Creating and capturing value
Professor Michael Watkins discussed 
the structural aspects of negotiations by 
exploring how leaders capture and create 
value. Think of the stakes or total value 
under consideration in a negotiation as 
a pie. In “distributive” (or “zero-sum”) 
negotiations, each negotiator strives to 
capture the largest possible piece of a 
pie whose sum total is perceived to be 
fixed. Successful bargaining requires 
understanding and shaping your and your 
counterparts’ perceptions of the range of 
outcome values (the bargaining zone) as 
well as the target (goal) and bottom line.

In contrast, “integrative” negotiations 
focus on creating and capturing joint value 
through mutually beneficial trades to arrive 
at the best possible agreement for both 
parties, ensuring that nobody walks away 
feeling like a loser. This involves enlarging 
to the maximum extent possible the total 
pie of value to be divided between the 
parties. It requires cooperation, disclosure, 
listening, creativity as well as effectively 
managing “negotiators’ dilemmas” and 
knowing what information to share and how 
to share it.

Other structural differences that leaders 
are likely to experience include 1:1 vs. 
multi-party; simple vs. complex agendas; 
face-to-face vs. virtual; negotiating on your 
own behalf vs. on behalf of others; and 
deals vs. disputes. There is no single “best 
way” to negotiate – you need to adapt your 
style to each situation in order to create 
and capture the greatest amount of value, 
including agreeing on contingency deals. 

© 2013 IMD – International Institute for Management Development. No part of this publication may be reproduced, stored in a retrieval system or 
transmitted in any form or by any means without the permission of IMD.
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and enthusiasm but this is not always 
sufficient. De Janasz emphasized that 
persuasion is “something done with 
another, not to another.” This means the 
target gets to choose, which increases 
his/her commitment to the new belief 
or behavior. Other persuasion mistakes 
include the hard sell, which often fails 
(one-way communication focused only on 
arguments); resisting compromise (“the 
truth is obvious, why can’t you see?”); 
being unaware of your credibility (why 
should anybody be persuaded by you?); 
adopting a simplistic view of stakeholder 
positions (“either you are with or against 
me”); and lacking flexibility in influence
tactics. Professor de Janasz suggested 
following instead these four steps to 
persuade others.1  
1. Understand others’ motivations and 

needs: Identify key decision makers, 
listen, check perceptions, observe, 
and use your network to help segment 
your audience (the people you need to 
influence) according to (1) the degree 
of alignment, i.e., how closely you think 
others agree with your agenda, and (2) 
the quality of the relationship and trust 
in you where (1) represents the vertical 
axis and (2) represents the horizontal 
axis (see Figure 1).

2. Establish credibility: Demonstrate 
expertise about your agenda by 
sharing knowledge, reliable data, clear 
explanations, non-defensive responses 
to challenge, and building trust by 
exploring ideas together and showing 
commitment to their interests.

3. Utilize appropriate influence tactics
4. Support preferred outcomes with real 

and accurate data in multiple forms 
such as a frame for common ground, 
and demonstrate tangible benefits. Do 
not make things up or you are more 
likely to lose credibility when the truth 
is discovered.

Once you have worked out where people 
stand within these dimensions, you can 
customize and adapt your influence tactics

1Adapted from B. De Mar, and S. de Janasz. 
Negotiation and Dispute Resolution. 
Englewood Cliffs, NJ: Pearson/Prentice Hall, 
2013.

Before negotiating, think about what you 
are prepared to trade off (or not) to close a 
deal, including how important it is to you to 
preserve an existing relationship. Consider 
also the best way of achieving consensus 
because even if you have the authority 
to push something through, this may not 
be the most effective option because the 
deal is just the prelude to the outcome and 
people are more likely to follow through with 
commitments when they’ve made them 
willingly and with trust. In difficult situations 
it may be worth enlisting the help of an 
external expert or adviser who can help 
facilitate the negotiation and reduce conflic  
or provide expert advice to help the parties 
reach a satisfactory decision or resolution. 

Persuading others

Professor Suzanne de Janasz discussed 
the interpersonal aspects of negotiations by 
examining the concept of persuasion, which 
she defined as an ongoing social process 
of discovery, preparation and dialogue. 
Persuasion is part art, part science: the art is 
establishing and sustaining trust; the science 
is collecting and analyzing information and 
understanding human behavior. 

People commonly believe that others can 
be persuaded through logic, persistence 

Some “Negotiator’s Dilemmas”
Should you make the first offer in a negotiation? 

If you have a good sense of the market and think you have more information 
than the other, you can make a first offer to “anchor” the negotiation and 
influence perceptions. But if you do not have a good sense of the market, it 
might be best to let the other side make the first o fer. 

If you want to influence someone to agree to a costly (in terms of time, 
effort and money) proposal, should you present the most or the least 
costly option first? 

It is more effective to present the most costly option first because the 
principle of “reciprocity” suggests that if someone rejects a more costly 
proposal, they are more likely to feel they should accept the less costly 
option. 

Is it better to tell someone what they will gain from doing something, 
or what they will lose if they do not do it?  

It is better to tell someone what they will lose because the “scarcity principle” 
suggests that the fear of missing an opportunity is a powerful motivator; 
the more unique or scarce something is, the more desirable it becomes. 
(For more on the principles of “scarcity” and “reciprocity,” see R. Cialdini. 
“Harnessing the Science of Persuasion.” Harvard Business Review, 2001.)
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Figure 1: Segmenting and customizing2 

Allies are often taken for granted but can be 
crucial to your cause, so identify them within 
your network, confirm their alignment and 
reinforce your similarities to strengthen the 
connection through genuine praise. 

Confederates are aligned with your 
objectives but not with you and respond 
to “commitment and consistency” tactics 
expressed through making commitments 
active, public and voluntary. 

Opposers are those with whom you have 
a good relationship but who are not aligned 
with your views on a particular issue, so 
be clear and unambiguous, listen to their 
concerns and ideas and, if all else fails, 
agree to disagree. 

Adversaries expect to see you highlight 
unique benefits and want to receive 
exclusive information. If you have a serious 
relationship and alignment issue with an 
adversary, consider whether you may have 
played a part in this and make adjustments. 
Or, you may just have to let them go and 
acknowledge that alternative views exist 
and not try to convert them… yet.

Fence-sitters are those who have not 
yet expressed where they stand. Here 
you need to define the quality of the 
relationship, the level of alignment and 
what their concerns are, and perhaps 
express frustration at their neutrality. You 
could use your allies to influe ce them, 
and honestly expose your expertise and 
past achievements using experts and 
testimonials as “social proof.” Finally, be 

2Adapted from P. Block. The Empowered 
Manager. Jossey-Bass, 1987.

genuine, obtain commitment in public and 
remember that persuasion is not about 
hitting hard and often but about being 
patient and taking the necessary time to 
build alignment and commitment. 

Building Alliances
Adapting your strategy to the type of 
negotiation is essential. Professor Watkins 
added that mastering persuasion and 
exerting influence requires:

• Framing how key people see “the 
problem” or “the opportunity” and “the 
options” by using logic (logos), principle 
(ethos) and emotion (pathos). 

• Controlling the process and moving 
quickly to solidify support, anticipating 
the moves of others and seeking to 
neutralize opposition. 

• Deciding the best sequence in which to 
interact with other players. 

• Moving people from “A” to “B” 
incrementally by progressively 
establishing new baselines, public 
commitments and irreversible steps. 

• Action-forcing events and establishing 
deadlines to create momentum in your 
favor.

Master negotiators do not just influence
decision-making: they analyze who else 
will influence how decisions will be made. 
They also build effective networks of 
alliances, including broad alliances based 
on shared interests and long-standing 
relationships, and short-term temporary 
alliances that pursue narrow, focused 
objectives. Having defined your influence
goals and motivations for the negotiation, 
you can craft an effective alliance-building 
strategy by identifying key decision 
makers;  clarifying the decision making 
process; assessing winning and blocking 
coalitions; mapping networks of who 
influences decision-makers; and assessing 
support and opposition.

Mapping your influence network allows 
you to visualize the types of networks and 
relationships you need to build and leverage 
to attain your goal, for example by being 
seen to reach out to adversaries and using 
empathy to understand their point of view.

Master negotiators 
do not just influence 

decision-making; 
they analyze who else 

will influence how 
decisions will be made.
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and to encourage others to listen to you; be 
sensitive to culture, gender and religious 
differences; manage expectations by 
letting others know what to expect, 
especially when you are no longer able to 
carry out your roles and responsibilities; 
anticipate conflicts and focus on others.3 
Organizations should create and maintain 
a culture of openness, align organizational 
systems and offer conflict management 
and negotiation training for individuals 
and teams. Leaders should be effective 
role models for teamwork and constructive 
feedback by involving employees in 
decisions that affect them. 

Despite your best efforts, conflicts and 
disputes can still arise. If you cannot 
prevent them, apply your effective 
persuasion and negotiation skills. If all else 
fails, consider involving a third party (e.g.  
a mediator, trust catalyst or consultant).  
The costly legal route should only be used 
as a very last resort. 

Conclusion
Communicating effectively and 
understanding both the structural and 
interpersonal aspects of negotiations 
are essential to effective negotiating 
and dispute resolution. Matching your 
negotiation strategy to the situation, 
persuading your counterparts by shaping 
the negotiation, managing conflict to avoid 
destroying value and building supportive 
alliances can allow you to sustainably 
create and capture value. However, 
shaping your counterpart’s perceptions 
may require time and incremental steps. 
In complex negotiations, packaging and 
sequencing is important, so divide a 
big deal into appropriate smaller, more 
manageable packages of issues to be 
negotiated separately. Remember that 
any deal you strike in a negotiation is just 
the prelude to the implementation. Focus 
on the post-negotiation outcome and aim 
for consensus to increase the chances of 
successful follow-through and execution.

3Adapted from S. de Janasz et al. Interpersonal 
Skills in Organizations. Burr Ridge, Illinois: 
Irwin/McGraw Hill, 2012.

Resolving Disputes
Conflict is a natural dynamic that arises 
when people’s interests, perceptions, 
goals, values or approaches to problems 
differ and when one party feels that 
another is interfering with their ability to 
attain a certain objective. It may occur 
between individuals or groups and range 
from minor disagreements to major 
disputes or even war. It can be costly and 
dysfunctional; it can also be positive by 
spurring action (e.g. value clarification)
and outcomes (e.g. creative solutions) that 
would not have occurred otherwise.

Whatever the conflict situation, your 
response can have a profound impact 
on the outcome. To avoid escalation 
and increase your chances of reaching 
an agreement, de Janasz suggests 
responding to conflict as follows

• Control your temper and emotional 
response (pause before reacting)

• Understand and clarify the issues and 
goals

• Decide whether to engage; remember 
that you have the choice

• Search for a common goal or ground
• Take a break if things become too intense
• Bring in a third party, or threaten to do 

so.

To help prevent and resolve conflict,
communicate effectively and speak up 
early and often; use “I” language to reduce 
defensiveness; listen first to show respect 

Actions and strategies 
you can use to help 
prevent and resolve 

conflict include 
communicating 

effectively, using 
“I” language, being 
sensitive; managing 

expectations, 
anticipating conflicts 

and focusing on others.
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Negotiating tips
The “mid-point” rule: Negotiations tend to conclude close to the mid-
point between the first solid offer and the first counter – be aware of this 
(i.e., the “anchors”) in distributive negotiations. 

Setting targets: Negotiators who set ambitious goals do better, as long 
as they do not overcommit to achieving them. During your preparation, 
establish an aspirational target and do not take your bottom line as a 
fallback position. Instead, set a BATNA (best alternative to a negotiated 
agreement).

“Irrational behaviors”: Recognize that there is no negotiation without 
emotion, and uncontrolled emotions can lead to unethical (lying) or irrational 
behavior such as preferring to take nothing rather than accepting a deal 
that is perceived to be unfair. You can reduce this likelihood with thorough 
preparation, commitment to the long-term relationship between negotiators 
and a willingness to openly address these behaviors as they arise.



Negotiations and Resolving Conflicts: An Overview 
prepared by 

Professor E. Wertheim  
http://www.cba.neu.edu/~ewertheim/  
College of Business Administration  

Northeastern University 

In a successful negotiation, everyone wins. The objective should be agreement, not victory. 

Every desire that demands satisfaction and every need to be met-is at least potentially an occasion for 
negotiation; whenever people exchange ideas with the intention of changing relationships, whenever they 
confer for agreement, they are negotiating. 
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Introduction 

(Suggestion: This guide will be easier to follow if you think about a specific negotiation or conflict situation you have recently 
been involved in.) 

In the course of a week, we are all involved in numerous situations that need to be dealt with through 
negotiation; this occurs at work, at home, and at recreation. A conflict or negotiation situation is one in 
which there is a conflict of interests or what one wants isn't necessarily what the other wants and where both 
sides prefer to search for solutions, rather than giving in or breaking-off contact. 



Few of us enjoy dealing with with conflicts-either with bosses, peers, subordinates, friends, or strangers. 
This is particularly true when the conflict becomes hostile and when strong feelings become involved. 
Resolving conflict can be mentally exhausting and emotionally draining. 

But it is important to realize that conflict that requires resolution is neither good nor bad. There can be 
positive and negative outcomes as seen in the box below. It can be destructive but can also play a productive 
role for you personally and for your relationships-both personal and professional. The important point is to 
manage the conflict, not to suppress conflict and not to let conflict escalate out of control. Many of us seek 
to avoid conflict when it arises but there are many times when we should use conflict as a critical aspect of 
creativity and motivation. 

Top 

 

Potential Positive Outcomes of Conflict Potential Negative Outcomes of Conflict 

 can motivate us to try harder-to "win" 
 can increase commitment, enhance group 

loyalty 
 increased clarity about the problem 
 can lead to innovative breakthroughs and 

new approaches 
 conflict can clarify underlying problems, 

facilitate change 
 can focus attention on basic issues and lead 

to solution 
 increased energy level; making visible key 

values 
 involvement in conflict can sharpen our 

approaches to bargaining, influencing, 
competing 

 can lead to anger, avoidance, sniping, shouting, 
frustration, fear of failure, sense of personal 
inadequacy 

 withholding of critical information 
 lower productivity from wasteful conflict 
 careers can be sidetracked; relationships ruinied 
 disrupted patterns of work 
 consume huge amount of time-loss of productivity 

You will be constantly negotiating and resolving conflict throughout all of your professional and personal 
life. Given that organizations are becoming less hierarchical, less based on positional authority, less based 
on clear boundaries of responsibility and authority, it is likely that conflict will be an even greater 
component of organizations in the future. Studies have shown that negotiation skills are among the most 
significant determinants of career success. While negotiation is an art form to some degree, there are specific 
techniques that anyone can learn. Understanding these techniques and developing your skills will be a 
critical component of your career success and personal success. 

Top 

 

Major Causes of Conflict 

Opposing interests (or what we think are opposing interests) are at the core of most conflicts. In a modern complex 

society, we confront these situations many times a day. The modern organization adds a whole new group of 

potential causes of conflict that are already present: 

 competition over scarce resources, time 
 ambiguity over responsibility and authority: 



 differences in perceptions, work styles, attitudes, communication problems, individual differences 
 increasing interdependence as boundaries between individuals and groups become increasingly blurred 
 reward systems: we work in situations with complex and often contradictory incentive systems 
 differentiation: division of labor which is the basis for any organization causes people and groups to see 

situations differently and have different goals 
 equity vs. equality: continuous tension exists between equity (the belief that we should be rewarded relative 

to our relative contributions) and equality (belief that everyone should receive the same or similar 
outcomes). 

Top 

 

The Five Modes of Responding to Conflict 

It is useful to categorize the various responses we have to conflict in terms of two dimensions: 

1. how important or unimportant it is to satisfy our needs and 
2. how important or unimportant it is to satisfy the other person's needs. 

Answering this questions results in the following five modes of conflict resolution. None is these is "right" 
or "wrong". There are situations where any would be appropriate. For example, if we are cut off driving to 
work, we may decide "avoidance" is the best option. Other times "avoidance" may be a poor alternative. 
Similarly, collaboration may be appropriate sometimes but not at other times. 

Competition: Distributive (win-lose) bargaining 

Satisfying your needs is important; satisfying the other's needs isn't important to you 

Collaboration: Integrative (win-win) 

Satisfying both your needs and the other's needs is important 

Compromising: 

Satisfying both your needs and the other's are moderately important 

Avoiding: 

you are indifferent about satisfying either your needs or the other's needs: no action is likely 

Accommodating: 

simply yield (it doesn't matter to you and it matters to the other person) 

In general, most successful negotiators start off assuming collaborative (integrative) or win-win 
negotiation. Most good negotiators will try for a win-win or aim at a situation where both sides feel they 
won. Negotiations tend to go much better if both sides perceive they are in a win-win situation or both sides 
approach the negotiation wanting to "create value" or satisfy both their own needs and the other's needs. 

We will focus on the two most problematic types: Collaborative (integrative) 
and Competitive (Distributive). 

Of the two the more important is Collaborative since most of your negotiation and conflict resolution in 
your personal and professional life will (or should) be of this nature. This is because most negotiation 
involves situations where we want or need an on-going relationship with the other person. While it is 
important to develop skills in "competitive" bargaining (eg. when buying a car), or skills that allow us to 
satisfy our concerns while ignoring the other's goals, this approach has many negative consequences for both 



our personal lives and for our professional careers especially if we are to have an on-going relationship with 
the other person.. 

 

The key to successful negotiation is to shift the situation to a "win-win" even if it looks like a "win-lose" situation. 

Almost all negotiation have at least some elements of win-win. Successful negotiations often depend on finding the 

win-win aspects in any situation. Only shift to a win-lose mode if all else fails. 

 

Reducing Conflict that Already Exists  
Organizations also take steps to reduce conflict. The following list suggests some of these ways: 

 physical separation 
 hierarchy (the boss decides) 
 bureaucratic approaches (rules, procedures) 
 integrators and third-party intervention 
 negotiation 
 rotating members 
 interdependent tasks and superordinate goals ("We are all in this together...") 
 intergroup and interpersonal training 
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Rational vs. the Emotional Components of Negotiation 

All negotiations involve two levels: a rational decision making (substantive) process and a psychological (emotional) 

process. The outcome of a negotiation is as likely to be a result of the psychological elements as it is the rational 

element. In most cases, the failure of two people to reach the "optimal" resolution or best alternative stems from 

intangible factors such as: 

Psychological Factors that will affect negotiations 

 how comfortable each feels about conflict 
 how each perceives or mis-perceives the other 
 the assumptions each makes about the other and the problem 
 the attitudes and expectations about the other 
 the decisions each makes about trust, about how important "winning" is, how important it is to avoid 

conflict, how much one likes or dislikes the other; how important it is to "not look foolish." 

Understanding the "rational" part of the negotiation is relatively easy. Understanding the "psychological" part is 

more difficult. We need to understand ourselves and our opponents psychologically. Failure to understand these 

psychological needs and issues is at the root of most unsuccessful negotiations. 

This is made more difficult because norms in most organizations discourage open expression of negative 
personal feeings. Thus intense emotional onflicts are often expressed and rationalized as substnative issues. 
People often drum up disagreements on trivial issues to provide justification for an emotional conflict with 
another individual (Ware and Barnes).  
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Basic Issues in Conflict Management 

 what are the personal and organizational consequences of the conflict 
 what are the behavioral patterns that characterize the conflict 
 substantive issues vs. emotional issues 
 apparent underlying and background conditions leading to the conflict 

Welcome... 
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The Two Most Important Kinds of Bargaining: Distributive (win-lose) vs. Integrative 
(win-win) 

All bargaining situations can be divided into two categories: 

Distributive (also called competitive, zero sum, win-lose or claiming value). 

In this kind of bargaining, one side "wins" and one side "loses." In this situation there are fixed resources to 

be divided so that the more one gets, the less the other gets. In this situation, one person's interests oppose 

the others. In many "buying" situations, the more the other person gets of your money, the less you have 

left. The dominant concern in this type of bargaining is usually maximizing one's own interests. Dominant 

strategies in this mode include manipulation, forcing, and withholding information. This version is also called 

"claiming value" since the goal in this type of situation is to increase your own value and decrease your 

opponent's. 

Integrative (collaborative, win-win or creating value). 

In this kind of bargaining, there is a variable amount of resources to be divided and both sides can "win." The 

dominant concern here is to maximize joint outcomes. An example is resolving a different opinion about 

where you and a friend want to go to dinner. Another example is a performance appraisal situation with a 

subordinate or resolving a situation of a subordinate who keeps coming in late to work. Dominant strategies 

in this mode include cooperation, sharing information, and mutual problem solving. This type is also called 

"creating value" since the goal here is to have both sides leave the negotiating feeling they had greater value 

than before. 

It needs to be emphasized that many situations contain elements of both distributive and integrative 
bargaining.. For example, in negotiating a price with a customer, to some degree your interests oppose the 
customer (you want a higher price; he wants a lower one) but to some degree you want your interests to 
coincide (you want both your customer and you to satisfy both of your interests-you want to be happy; you 
want your customer to be happy). The options can be seen in the table below: 
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Integrative or Win-Win Bargaining: The Critical Points 

 Plan and have a concrete strategy: Be clear on what is important to you 
 Separate people from the problem 
 Emphasize win-win solutions: 
 Focus on interests, not positions 
 Create Options for Mutual Gain: Generate a variety of possibilities before deciding what to do 



 Aim for an outcome be based on some objective standard 
 Consider the other party's situation: 
 Know your BATNA (Best Alternative to a Negotiated Alternative) 
 Pay a lot of attention to the flow of negotiation 
 Take the Intangibles into account 
 Use Active Listening Skills 
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Do some thinking ahead of time: 

Planning for the Negotiation 

Before the negotiation it is helpful to plan. Know whether you are in a win-win or win-lose situation. 

Be sure of your goals, positions, and underlying interests. Try to figure out the best resolution you can 
expect, what is a fair and reasonable deal and what is a minimally acceptable deal. What information do you 
have and what do you need. What are your competitive advantages and disadvantages. What is the other's 
advantages and disadvantages. Give some thought to your strategy. 

It is very important to be clear on what is important to you. Be clear about your real goals and real issues 
and try to figure out the other person's real goals and issues. Too many negotiations fail because people are 
so worried about being taken advantage of that they forget their needs. People who lose track of their own 
goals will break off negotiations even if they have achieved their needs because they become more 
concerned with whether the other side "won." 

It is helpful to have a min-max strategy. Have a "walk-away" position. When entering a negotiation or 
conflict resolution, make sure you have already thought about answers to these questions: Planning for the 
negotiation: The min-max approach 

1. What is the minimum I can accept to resolve the conflict?  
2. What is the maximum I can ask for without appearing outrageous;  
3. What is the maximum I can give away? 
4. What is the least I can offer without appearing outrageous? 
5. Try to predict the answers the other person will have to these questions 

It is important to know your competitive advantage-your strongest points. Also you need to know the 
advantages to the other's argument. Similarly, know your weaknesses and the other's weaknesses. 

In most conflict resolution or negotiation situations you will have a continuing relationship with the other 
person so it is important to leave the situation with both sides feeling they have "won." It is very important 
that the other person doesn't feel that he or she "lost." When the other person loses, the results are often lack 
of commitment to the agreement or even worse, retaliation. The most common failure is the failure of 
negotiating parties to recognize (or search for) the integrative potential in a negotiating problem ; beneath 
hardened positions are often common or shared interests. 

Separate people from the problem 

Address problems, not personalities: Avoid the tendency to attack your opponent personally; if the other 
person feels threatened, he defends his self-esteem and makes attacking the real problem more difficult; 
separate the people issues from the problem 



Maintain a rational, goal oriented frame of mind: if your opponent attacks you personally, don't let him hook 
you into an emotional reaction; let the other blow off steam without taking it personally; try to understand 
the problem behind the aggression 

Emphasize win-win solutions: 

Even in what appears to be win-lose situaitons, there are often win-win solutions; look for an integrative 
solution; create additional alternatives, such as low cost concessions that might have high value to the other 
person; frame options in terms of the other person's interests; look for alternatives that allow your opponent 
to declare victory 

Find underlying interests 

A key to success is finding the "integrative" issues--often they can be found in underlying interests. 

We are used to identifying our own interests, but a critical element in negotiation is to come to 
understanding the other person's underlying interests and underlying needs. With probing and exchanging 
information we can find the commonalities between us and minimize the differences that seem to be evident. 
Understanding these interests is the key to "integrative bargaining." The biggest source of failure in 
negotiation is the failure to see the "integrative" element of most negotiation. Too often we think a situation 
is win-lose when it is actually a win-win situation. This mistaken view causes us to often use the wrong 
strategy. Consider a situation where your boss rates you lower on a performance appraisal than you think 
you deserve. We often tend to see this as win-lose-either he/she gives in or I give in. There is probably a 
much higher chance of a successful negotiation if you can turn this to a win-win negotiation. 

A key part in finding common interests is the problem identification. It is important to define the problem 
in a way that is mutually acceptable to both sides. This involves depersonalizing the problem so as not to 
raise the defensiveness of the other person. Thus the student negotiating a problem with a professor is likely 
to be more effective by defining the problem as "I need to understand this material better" or "I don't 
understand this" rather than "You're not teaching the material very well." 

Use an Objective Standard 

Try to have the result be based on some objective standard. Make your negotiated decision based on 
principles and results, not emotions or pressure; try to find objective criteria that both parties can use to 
evaluate alternatives; don't succumb to emotional please, assertiveness, or stubborness 

Try to understand the other person: Know his/her situation 

Often we tend to focus on our needs, our goals, and our positions. To successfully resolve conflict, it is 
important to focus also on the other person. We need to figure out what the other's goals, needs, and 
positions are as well as their underlying interests. We need to think about the personality of the other person, 
how far we can push, how open or concealed we should make our positions. 

Acquire as much information about the other's interests and goals; what are the real needs vs. wants; what 
constituencies must he or she appease? What is her strategy? Be prepared to frame solutions in terms of her 
interests. 

An important part of this is to recognize that people place very different values on issues than ourselves. For 
example, a clean room may be much more important to you than it is to your roommate. We must 
understand how the other person sees reality, not just how we see reality. 

If through pressure, deception or sheer aggressiveness, we push people to the point where they see 
themselves as likely to lose, this creates problems. The opponent will retaliate and fight back; losers often 



lose commitment to their bargain. Also negotiators get reputations that can backfire. Remember that 
settlements which are most satisfactory and durable are the ones that address the needs of both parties. 

Know Your Best Alternative 

Try to explore the other side's BATNA and certainly be aware of your own. See if you can change the other 
person's BATNA. If the other person's BATNA is poor (the alternatives to reaching an agreement with you 
are unattractive), you are in a better position. 
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Paying Attention to the Flow of Negotiation: 

Negotiation is a sequence of events 

There is a tendency to think about conflict or the negotiating situation as an isolated incident. It is probably 
more useful to think about conflict as a process, or a complex series of events over time involving both 
external factors and internal social and psychological factors. Conflict episodes typically are affected by 
preceding and in turn produce results and outcomes that affect the conflict dynamics. 

A negotiation usually involves a number of steps including the exchange of proposals and counter proposals. 
In good-faith negotiation, both sides are expected to make offers and concessions. Your goal here isnot only 
to try to solve the problem, but to gain information- information that will enable you to get a clearer notion 
of what the true issues might be and how your "opponent" sees reality. Through offers and counter offers 
there should be a goal of a lot of information exchange that might yield a common definition of the problem. 

Such an approach suggests the importance of perception-conflict is in the eye of the beholder. Thus, 
situations which to an outside observer should produce conflict may not if the parties either ignore or choose 
to ignore the conflict situation. Conversely, people can perceive a conflict situation when in reality there is 
none. 

Next, once aware of the conflict, both parties experience emotional reactions to it and think about it in 
various ways. These emotions and thoughts are crucial to the course of the developing conflict. For example, 
a negotiation can be greately affected if people react in anger perhaps resulting from past conflict. 

Then based on the thoughts and emotions that arise in the process of conflict resolution, we formulate 
specific intentions about the strategies we will use in the negotiation. These may be quite general (eg. plan to 
use a cooperative approach) or quite specific (eg. use a specific negotiating tactic). 

Finally, these intentions are translated into behavior. These behaviors in turn elicit some responde from the 
other person and the process recycles. 

This approach suggests we pay particular attention to these generalizations: 

 Conflict is an ongoing process that occurs against a backdrop of continuing relationships and events; 
 Such conflict involves the thoughts, perceptions, memories, and emotions of the people involved; these 

must be considered. 
 Negotiations are like a chess match; have a strategy; anticipate how the other will respond; how strong is 

your position, and situation; how important is the issue; how important will it be to stick to a hardened 
position. 

 Begin with a positive approach:Try to establish rapport and mutual trust before starting; try for a small 
concession early 



 Pay little attention to initial offers: these are points of departure; they tend to be extreme and idealistic; 
focus on the other person's interests and your own goals and principles, while you generate other 
possibilities 
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The Intangibles: 

Other Elements that affect negotiation 

Intangibles are often the key factors in many negotiations. Some of these intangibles are: 

 Personalities: be conscious of aspects of your personality such of your own needs and interpersonal style as 
well as the other person's personality; these factors will play a key role and understanding yourself will be an 
important factor 

 Your own personality and style: how much you trust the person; how free with your emotions; how much 
you want to conceal or reveal; 

 Physical space: sometimes where the negotiation takes place can be important; are we negotiating in a 
space we are uncomfortable and other is comfortable? 

 Past interaction: if there is a history of conflict resolution with this person, think about how this history 
might affect the upcoming negotiation 

 Time pressure: Think about whether time pressure will affect the negotiation and whether you need to try 
to change this variable? 

 Subjective utilities: be aware that people place very different values on elements of a negotiation. For 
example, in negotiating for a job, you may place a high value on location and relatively lower on salary; it is 
important to be aware of your subjective utilities and try to ascertain the other person's subjective utilities; 
it is difficult to know in advance or even during the negotiation what a particular outcome will mean to the 
other party. Finding out what is "valued" is one of the key parts of negotiation. 

 Understand the Context for the Conflict 
o what are the important personal and organizational consequences of the conflict? What are possible 

future consequences? 
o What behavior patterns characterize the conflict 
o What are the substantive issues? Are the issues biased by each side's perceptions and feelings? 
o What are the underlying or background factors that have lead to the situation and the related 

feelings, perceptions, and behaviors? 

Be an active Listener: 

Good communication skills are critical although it is easy to forget them in the "heat of battle." Try to 
separate the problem from the person. Focus on the problem (eg. "this accounting concept is unclear to me") 
not the person (eg. "you did a lousy job explaining this"). When we tie the person to the problem, the other 
person gets defensive and communication tends to become very difficult.  
Don't: Talk at the other side, focus on the past, blame the other person. Do: Be an "active listener. 

This involves continuously checking to see if you are understanding the other person. 

Restate the other's position to make sure you are hearing him or her correctly. Focus on 

the future; talk about what is to be done; tackle the problem jointly.  

Top 

 



How can I change what seems like a "win-lose" situation to a "win-win" (or what if 
the other person doesn't play by these rules?) 

There are many advantages to trying to shift a win/lose situation to a win/win. Yet we 
will be in situations where the other person either doesn't wish to reach a "win-win" or 
doesn't realize it is in his or her best interest to achieve a collaborative solution. In these 
situations it is necessary for us to open lines of communication, increasing trust and 
cooperativeness. 

Sometimes conflicts escalate, the atmosphere becomes charged with anger, frustration, 
resentment, mistrust, hostility, and a sense of futility. Communication channels close 
down or are used to criticize and blame the other. We focus on our next assault. The 
original issues become blurred and ill-defined and new issues are added as the conflict 
becomes personalized. Even if one side is willing to make concessions often hostility 
prevents agreements. In such a conflict, perceived differences become magnified, each 
side gets locked into their initial positions and each side resorts to lies, threats, distortions, 
and other attempts to force the other party to comply with demands. 

It is not easy to shift this situation to a win-win but the following lists some techniques 
that you might use: 

 reduce tension through humor, let the other "vent," acknowledge the other's 
views, listen actively, make a small concession as a signal of good faith 

 increase the accuracy of communication; listen hard in the middle of conflict; 
rephrase the other's comments to make sure you hear them; mirror the other's 
views 

 control issues: search for ways to slice the large issue into smaller pieces; 
depersonalize the conflict--separate the issues from the people 

 establish commonalities: since conflict tends to magnify perceived differences 
and minimize similarities, look for greater common goals (we are in this together); 
find a common enemy; focus on what you have in common 

 focus less on your position and more on a clear understanding of the other's 
needs and figure out ways to move toward them 

 make a "yesable" proposal; refine their demand; reformulate; repackage; 
sweeten the offer; emphasize the positives 

 find a legitimate or objective criteria to evaluate the solution (eg. the blue book 
value of a car) 

Top 

 

Some Tricks that Skilled Negotiators Use 

We constantly trade-off in negotiations. An examples is when a union negotiation trades 
wage gains for job security. An important ingredient of negotiation is assessing the trade-
offs. In general, we start by identifying the best and worst possible outcomes, and then 
specify possible increments that trade-offs can reflect, and finally, consider how the 
increments relate to the key issues. 



If we pursue "integrative bargaining," we try to create gains for both parties. An example 
is offering something less valuable to us but more valuable to the other person (eg., the 
other person may highly value payment in cash rather than through financing whereas we 
may be indifferent to this). The following are ways of creating joint gains. 

When to reveal your position: This depends on the other person. It is not a good idea to 
reveal your minimum position if the other person needs to feel he has worked hard to 
reach it; the other person may need to feel he or she has worked very hard to move you to 
your position. 

Case from a workshop on negotiation: 
We had to sell a training program to Sue, a former member of our law firm We knew she 
needed to purchase a program and she also held a grudge against our firm. Mary heaped 
abuse on us. I wanted to punch her, but Chuck (my partner) just smiled and began 
applying some standard negotiating principles. 

First, he identified our interests as the selling of a program at a decent price and the 
maintenance of a good relationship with Mary and her law firm (focus on interests, not 
positions). Next, he completely ignored Mary's obnoxious personality (separate people 
from problems). And he offered to sell Mary only the latest program, with a price break 
for a quick sale (options for mutual gain). 

But his most effective technique was the "jujitsu." When the other side pushes, don't push 
back. When they attack, don't counterattack; rethink their attack as an attack on mutual 
problems. Two tools are used--ask questions instead of making statements, and respond 
with prolonged silence in the face of unreason. Chuck used them both, and we completed 
the sale and got a better price than we had hoped for. Other Techniques you can use 

 Broadening the Pie: Create additional resources so that both sides can obtain 
their major goals 

 Nonspecific Compensation: One side gets what it wants and the other is 
compensated on another issue 

 Logrolling Each party makes concessions on low-priority issues in exchange for 
concessions on issues that it values more highly 

 Cost Cutting: one party gets what it wants; the costs to the other are reduced or 
eliminated 

 Bridging : Neither party gets its initial demands but a new option that satisfies the 
major interests of both sides are developed 
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What if I want "to win" and I don't care about the other person's interests 
(Distributive or win-lose Bargaining) 

In this situation, strategy is different than in integrative bargaining. In this mode, one 
seeks to gain advantage through concealing information, misleading, or using 
manipulative actions. Of course, these methods have serious potential for negative 



consequences. Yet even in this type of negotiation, both sides must feel that at the end the 
outcome was the best that they could achieve and that it is worth accepting and 
supporting. 

Most critical in this mode is to set one's own opening target and resistance points and to 
learn what the other's starting points, target points, and resistance points are. Typically, 
the resistance point (the point beyond which a party will not go) is usually unknown until 
late in negotiation and is often jealously concealed by the other party. This is what you 
need to find out. 

The range between resistance points is typically the bargaining range; if this number is 
negative, successful negotiation is usually impossible. For example, if you are willing to 
pay up to $3,000 and the seller is willing to go as low as $2800, there is a $200 positive 
spread or bargaining range if the negotiators are skillful enough to figure it out. The goal 
of a competitive bargaining situation is to get the final settlement to be as close to the 
other party's resistance point as possible. The basic techniques open to the negotiator to 
accomplish this include 

 influence the other person's belief in what is possible (eg. a car dealer telling you 
what your used car is worth) 

 learn as much as possible about the other person's position especially with regard 
to resistance points 

 try to convince the other to change his/her mind about their ability to achieve 
their own goals 

 promote your own objectives as desirable, necessary, ethical, or even inevitable. 
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Is it ethical to "lie or bluff" in negotiations? 

The answer to this question depends on one's values, one's culture, and the situation. 
What might be acceptable in poker would probably not be acceptable in most business 
situations. What might be acceptable in Cairo might not be acceptable in Boston. 
Different cultures and different situations contain inherent "rules" about the degree to 
which bluffing or misrepresentation is deemed acceptable. 

In poker and in general negotiations one is not expected to reveal strength or intentions 
prematurely. But discretion in making claims and statements syhould not be confused 
with misrepresentation. In general, in our culture, our "rules" forbid and should penalize 
outright lying, false claims, bribing an opponent, stealing secrets, or threatening an 
opponent. While there may be a fine line between legitimate and illegitimate withholding 
of facts, there is a line and again we are distinguishing between the careful planning of 
when and how to reveal facts vs. outright lying. 

Bluffing, while it may be ethical, does entail risk. The bluffer who is called loses 
credibility and it can get out of hand. Also remember, that most negotiations are carried 
out with people with whom you will have a continuing relationship. Again, while our 



culture supports and encourages those who are careful about how and when to disclose 
facts, out culture does not condone outright lying. 

An old British Diplomat Service manual stated the following and it still might be useful. 

Nothing may be said which is not true, but it is as unnecessary as it is sometimes 
undesirable to say everything relevant which is true; and the facts given may bve arrange 
din any convenient order. The perfect reply to an embarassing question is one that is 
brief, appears to answer the question completely (if challenged it can be proved to be 
accurate in every word), gives no opening for awkward follow-up questions, and 
discloses really nothing. 

Skilled negotiators develop techniques to do this. A favorite one is to answer a question 
with a question to deflect the first question. 
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Final Advice 
Be unconditionally constructive. Approach a negotiation with this-- 'I accept you as an 

equal negotiating partner; I respect your right to differ; I will be receptive.' Some 

criticize my approach as being too soft. But negotiating by these principles is a sign of 

strength. 

R. Fisher and R. Ury,"Getting to Yes" 

All of us engage in many negotiations during a week but that doesn't mean we become 
better at it. To become better we need to become aware of the structure and dynamics of 
negotiation and we need to think systematically, objectively, and critically about our own 
negotiations. After engaging in a negotiation, reflect on what happened and figure out 
what you did effectively and what you need to do better. 

There is no one "best" style; each of us has to find a style that is comfortable for us. Yet, 
everyone can negotiate successfully; everyone can reach agreements where all sides feel 
at least some of their needs have been satisfied. This involves a lot of alertness, active 
listening, good communication skills, great flexibility, good preparation, and above all it 
involves a sharing of responsibility for solving the problem, not a view that this is "their" 
problem. 

To summarize the most important keys to successful conflict resolution: 

 bargain over interests, not predetermined positions 
 de-personalize the problem (separate the person from the problem) 
 separate the problem definition from the search for solutions 
 try to generate alternative solutions; try to use objective criteria as much as 

possible 
 reflect on your negotiations; learn from your successes and mistakes 



Have unlimited patience. Never corner an opponent and always assist the other person 

to save his face. Put yourself in his shoes-so as to see things through his eyes. Avoid self-

righteousness like the devil-nothing is so self-blinding. 

B. H. Liddell Hart, historian 
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Appendix 1: Some Types of Negotiators 

the aggressive 

opener negotiator unsettle the other side by making cutting remarks about their 

previous performance, unreasonabless, or anything that can imply the opponent is 

worth little 

the long pauser 

list to the other side but don't answer immediately; appear to give it considerable 

thought with long silences; hope the silence will get the other side to reveal information 

you need 

the mocking negotiator 

mock and sneer your opposition's proposals to get the other side so upset that they will 

say something they may regret later 

the interrogator 

meet all proposals with searching questions that will imply the opponents haven't done 

their homework; challenge any answers in a confronting manner and ask the opposition 

to explain further what they mean 

the cloak of reasonableness 

appear to be reasonable while makng impossible demands for the purpose of winning 

the friendship and confidence of the others 

divide and conquer 

produce dissension among opposition so they have to pay more attention to their own 

internal disagreements rather than the disagreements with the opposition; ally with one 

member of the team and try to play him or her off against the other members of the 

team. 

the "act dumb" negotiator 

pretend to be particularly dense and by doing so exasperate the opposition in hopes 

that at least one member of the opposing team will reveal information as he tries to find 



increasingly simple ways to describe proposals with each proposal being elaborated and 

amplified so anyone can understand it 
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Appendix 2: Three Styles: Soft, Hard, and Principled Negotiation 

 

Soft Hard Principled 

friends 

goals: agreement 

make concessions 

be soft on people and 

problems 

trust others 

change positione asily 

make offers 

disclose bottom line 

accept one sided loss 

search for acceptable answer 

insist on agreement 

try to avoid contest of wills 

yield to pressure 

adversaries 

victory 

demand concessions 

be hard on problem and people 

distrust others 

dig in 

make threats 

mislead 

demand one sided gain 

search for one answer you will 

accept 

insist on your position 

try to win context of wills 

apply pressure 

problem solvers 

wise outcome 

separate people from problem 

be soft on people, hard on problems 

proceed independent of trust 

focus on interests not positions 

explore interests 

avoid having bottom line 

invent options for mutual gain 

develop multiple options  

insist on objective criteria 

try to reach result based on 

standards 

yield to principle not pressure 
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Dealing with Difficult People 

Hostile Aggressive 

 Stand up for yourself; use self-assertive language 
 give them time to run down......avoid a direct confrontation 

Complainers 

 Listen attentively; acknowledge their feelings; avoid complaining with them 
 state the facts without apology.......use a problem solving mode 

Claims: 

 keep asking open ended questions; be patient in waiting for a response 
 if no response occurs, tell them what you plan to do, because no discussion has 

taken place 



Superaggreables: 

 In a non-threatening manner, work hard to find out why they will not take action 
 Let them know you value them as people 
 Be ready to compromise and negotiate, and don't allow them to make unrealistic 

commitments 
 Try to discern the hidden meaning in their humor 

Negativists: 

 Do not be dragged into their despair.........Do not try to cajole them out of their 
negativism 

 Discuss the problems thoroughly, without offering solutions 
 When alternatives are discussed, bring up the negatives yourself 
 Be ready to take action alone, without their agreement 

Know-it-Alls 

 Bulldozers: Prepare yourself; listen and paraphrase their main points; question to 
raise problems 

 Balloons: state facts or opinions as your own perception of reality; find a way for 
balloons to safe face; confront in private 

Indecisive Stallers 

 Raise the issue of why they are hesitant...Possibly remove the staller from the 
situation 

 If you are the problem, ask for help.....Keep the action steps in your own hands 

(from Coping with Difficult People, R. M. Bramson, Doubleday, 1981) 
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Some Principles of Third Person Mediation 

 Acknlowledge that you know the conflict exists and propose an approach for 
resolving it 

 Try to maintain a neutral position regarding the people in the dispute 
 Make sure the discussion focuses on issues, not on personalities 
 Try to get the people to focus on areas where they might agree 
 Try to separate the issues and deal with them one at the time, starting with those 

where agreement might be easiest 
 You are not a judge, but rather a facilitator; Judges deal with problems; you deal 

with solutions-your focus is not on who is right and who is wrong 
 Make sure people agree on the solutions that are agreed upon 
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from Negotiation to Win 

If your approach is a win-lose or distributive bargaining approach, you might prefer 

these ideas: 

The Critical Rules 

 no free gifts; trade every concession; use the big IF 
 start high, make small concessions, especially in the end; try to have the other 

side make the first offer on the issues being negotiated 
 be patient; remember to nibble at the end 
 keep looking for creative concessions to trade 

The Important but Obvious Rules 

 do your homework; start slowly; set a complete agenda 
 keep the climate positive; discuss small things first 
 remember that everything is negotiable 
 never accept their first offer; settle everything at the end 
 leave the other side feeling it has done well 
 consider using the good guy-bad guy approach 
 try to have the other 

Top 

 

Krunchlist 

This is a brief list and I encourage you to add your own suggestions: 

Sweet gentle krunches 

 Where do we go from here...what are we really talking about here...What can we 
do about this? This doesn't work for us. 

 I've got a problem with this; Where can you help me cut this; That really isn't 
what I expected; I know we can do better 

 Take another look at the numbers; Budgets are tight; That would be really tough 
for us 

 I hope we have room to negotiate; Can we talk; Work with me on this... 

Middle of the Road Krunches 

 You've got to do better on this; That's not acceptable; I'm a bit disappointed in 
your offer; You're too expensive 

 Run that by me again; I can't afford that; That won't do; Pass, No sale; That's a 
pretty big bite 



 Be reasonable; I don't think we're communicating 
 You're not giving me anything on this; That doesn't turn me on; Perhaps we have 

a misunderstanding here 
 I'm looking for a much better number; They'll never buy that; We're still not 

there; No can do; 
 You're not speaking my language; It'll never fly; How much???? What??? 

Regional and Ethnic Krunches 

 (heard in NYC) Talk to me; You're bustin my chops; I can't hear you; You're killin 
me; Do you want my children to starve 

 (in the South) Say what?? There's not enough juice in that for us; That's not a big 
enough work; That bug won't boil; That dog won't hunt/pig won't fly; you're in 
the right church but the wrong pew; we're within huggin distance, but we're not 
ready to kiss yet; which end of the horse do you think you're talking to? 

More aggressive krunches 

 Ouch; Yeah right; Time out; That's below my cost; Do you want my business or 
what; You want me to lose my job 

 No way; I thought we were friends; I'm not a tourist, I live here; We're not the 
Salvation Army; We must have a bad connection 

 What's your real offer; that really hurts; I don't want the gold plating; Would you 
like my arm and leg too; Gimme a break 

 You're not even close; I've got a family to feed; The decimal point must be off; I 
love your humor; Be serious 

 At that price, we can't even talk; You're gonna kill us; You're really squeezing me; 
Where's the fat 

 What's the bottom line-is that your target or bottom line 

Inflammatory krunches (be sure to smile) 

 You're insulting my intelligence; I was born at night, not last night 
 Over my dead body; Who do you think you are; Do you have a bridge you'd like to 

sell me 
 Is that in dollars or pesos? Are we in Oz; Is this April Fools Day 
 You ought to be in comedy; 50,000 comedians out of work and you're trying to be 

funny 
 Go ahead and shoot me; Go ahead and call 911; Get outta here; Go rub a lamp 
 Is it on loan from a museum; You're dreaming; Is this a negotiation or a burial 
 (for a job offer) I didn't know it was part-time 
 When donkeys fly; what planet are you from; My mama didn't raise no fool 
 Not in my lifetime; you call that an offer; Did you drink your lunch; I thought I had 

a drinking problem 
 What are you smoking; did you take your medication; let's wait til your 'ludes 

wear off 
 Don't let the door slam on the way out; Have a nice flight home 



 That's your competition in the lobby 

Nonverbal krunches 

 feigned heart attack, choking, rolling eyes, looking at ceiling 
 caucus; pulling necktie over head (noose) 

Responses to krunches 

 make me an offer; what are you looking for; what could you live with; what do 
you need 

 do you have a figure in mind; give me a number; what's your budget; what is fair 
 What is the problem; what were you thinking about 
 If you were in my shoes, what would you do 

Top 

 

Evaluating Your Negotiation Skills 

Negotiation Exercise: _______________My Name ___________ Partner Fill this out 

after the interaction/negotiation; you are encouraged to discuss your critique directly 

with your partner. You can learn a lot from each other. 

What are your key impressions of the other person:  

What techniques did the other person use in dealing with the conflict/negotiation 

In the interaction, did you........ win, lose, deadlock, both win, both lose? 

rank from 1 (not true at all) to 5 (Very true) 

The negotiation was very effective___ 

I left the negotiation satisfied ___ 

My "opponent" was easy to understand___ 

She/he made me feel comfortable___  

She/he listened well___ 

She/he was credible___ 

He/she created a cooperative climate___ 

What style of interaction was used: (tell and sell, 

tell and listen, problem solving) 

Rank the other person (your "opponent") on these variables: 

Cooperative  1   2   3   4   5  Competitive 

Judgmental  1   2   3   4   5  Empathetic 

Controlling  1   2   3   4   5  Problem Oriented 

Supportive  1   2   3   4   5  Defensive 

Comfortable  1   2   3   4   5  Suspicious 

Cautious  1   2   3   4   5  Open/trusting 



Credible  1   2   3   4   5  not credible 

listened  1   2   3   4   5  Tuned out 

Honest  1   2   3   4   5  Dishonest 

Interested in me  1   2   3   4   5  Not interested 

Easy to understand  1   2   3   4   5  Hard to understand 

Look at these Overall Guidelines for Effective Negotiation and rank how well you did 
(5=excellent); rank your "opponent" 
Me Opponent 

--- --- Consider the other party's situation:  
acquire as much information about the other's interests and goals; what are the real needs 
vs. wants; what constituencies must he or she appease? What is her strategy? Be prepared 
to frame solutions in terms of her interests. 

--- --- Have a concrete strategy:  
Negotiations are like a chess match; have a strategy; anticipate how the other will 
respond; how strong is your position, and situation; how important is the issue; how 
important will it be to stick to a hardened position. 

--- --- Begin with a positive approach:  
Try to establish rapport and mutual trust before starting; try for a small concession early. 

--- --- Address problems, not personalities:  
Avoid the tendency to attack your opponent personally; if the other person feels 
threatened, he defends his self-esteem and makes attacking the real problem more 
difficult; separate the people issues from the problem 

--- --- Maintain a rational, goal oriented frame of mind:  
if your opponent attacks you personally, don't let him hook you into an emotional 
reaction; let the other blow off steam without taking it personally; try to understand the 
problem behind the aggression. 

--- --- Pay little attention to initial offers:  
these are points of departure; they tend to be extreme and idealistic; focus on the other 
person's interests and your own goals and principles, while you generate other 
possibilities. 

--- --- Emphasize win-win solutions:  
Even in what appears to be win-lose situaitons, there are often win-win solutions; look for 
an integrative solution; create additional alternatives, such as low cost concessions that 
might have high value to the other person; frame options in terms of the other person's 
interests; look for alternatives that allow your opponent to declare victory 

--- --- Insist on using objective criteria:  
Make your negotiated decision based on principles and results, not emotions or pressure; 



try to find objective criteria that both parties can use to evaluate alternatives; don't 
succumb to emotional please, assertiveness, or stubborness 

(on the back) What specific suggestions can you give the other person to help him or her 
be more effective in negotiations. 
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To claim your complimentary download, a retail value of $47, go right now to your email inbox and confirm by clicking on the link to download your free ,

Dispute Resolution: Working Together Toward Conflict Resolution on the Job and at Home, from PON – Program on Negotiation at Harvard Law School.

Please click the link within the email to download your free report and start receiving posts by email.

Thank you for the confidence you have placed in the PON – Program on Negotiation at Harvard Law School. We are committed to providing you with the best

possible negotiation strategies.

It is our firm belief that our analysis and research will significantly improve your ability to negotiate successfully.

With our sincere wishes for your negotiation success,

Sincerely, 

Robert H. Mnookin

Samuel Williston Professor of Law 

Faculty Chair, Program on Negotiation 

Harvard Law School

Thank You! Just One More Step.

The following question about contingency contracts was posed to Katherine Shonk, editor of Negotiation Briefings and a Harvard Kennedy School and

Harvard Business School Research Associate.
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Contingency Contracts and Negotiation

Question:
Lately I have been hearing a lot—both in the news and on the job—about companies using contingencies in contracts. Given that I sometimes negotiate

deals that entail a lot of risk regarding how future events will play out, I am interested to know how contingencies work and how I might use them.

Answer:
Contingent contracts have, indeed, been in the news recently, and you are correct to view them as a tool for managing risk. Negotiators often try to overcome

their differences of opinion about how future events will unfold through persuasion techniques. A more fruitful approach might be to “bet” on your differing

views. By adding incentives or penalties based on future performance to your contract, you protect both parties against risk.

When bidding for Groupon late last year, Google tried to hedge against uncertainty regarding the Internet deal company’s future performance by structuring

a high percentage of its $6 billion offer as “earn-outs”—payments Groupon would receive only if it hit certain performance targets. Ultimately, this

contingency was insufficient to bridge the gap between the two companies when Groupon balked over possible antitrust delays.

Mergers and Acquisitions Negotiations and Contingency Contracts
Here’s another recent high-profile mergers and acquisitions (M&A) negotiation you may have read about. In October 2010, the Paris-based international

pharmaceutical company Sanofi-Aventis SA made an $18.5 billion, $69-per-share takeover bid for the American biotechnology company Genzyme Corp.

Sanofi was hoping to boost revenues, as patents on some of its key products were expiring. Genzyme shunned the offer, saying it was too low, and refused to

open its books to Sanofi.

In particular, Genzyme felt Sanofi was undervaluing its star pipeline product, a potential multiple sclerosis (MS) drug. Based on an encouraging midstage

research trial, Genzyme predicted that Campath, originally a leukemia drug, would capture one-quarter of the $13 billion global MS market. By contrast,

Sanofi estimated the drug would sell about $700 million annually, the Wall Street Journal reports.

The differing predictions set the stage for a contingent contract in which Sanofi and Genzyme could bet on Campath’s success in the MS market. Breaking

months of impasse, financial advisers for both companies began to negotiate contingent value rights (CVR) that would give shareholders an added benefit if

Genzyme hit a future benchmark tied to sales of Campath.

By late December, after unsuccessfully shopping itself to other pharmaceutical firms, Genzyme reportedly was warming to Sanofi’s bid. At this writing,

analysts were predicting that Sanofi would raise its bid to about $75 per share. If talks ultimately fail, Sanofi has threatened to pursue a hostile takeover by

attempting to replace Genzyme’s board with members who are more friendly to its offer.

When two parties legitimately disagree about future outcomes that affect their deal, they should be willing to bet on their beliefs by negotiating a contingent

contract.

Contingency contracts are common in M&A, professional athletics, and building projects. But negotiators in many other realms could benefit from betting

on their differing predictions by structuring incentives and penalties rather than resorting to persuasion techniques that have low odds of success.

Have you ever had to Agree to Disagree? Let us know in the comments.

Adapted from “Agreeing to Disagree,” first published in the March 2011 issue of Negotiation.

Originally published in 2013.

The Program on Negotiation at Harvard Law School 

and the Future of Diplomacy Project at Harvard Kennedy School  

are pleased to present

The 2014 Great Negotiator Award Program
honoring

Ambassador Tommy Koh

http://www.pon.harvard.edu/daily/win-win-daily/5-win-win-negotiation-strategies/
http://www.pon.harvard.edu/tag/contingent-contract/
http://www.pon.harvard.edu/tag/negotiators/
http://www.pon.harvard.edu/tag/negotiations/
http://www.pon.harvard.edu/category/publication-archives/negotiation-monthly-archives/
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Thursday, April 10, 2014 

1:30 – 5:00 PM 

Ames Courtroom, Austin Hall, Harvard Law School

The event is free and open to the public. No registration is necessary. Refreshments will be served.

Program Details:

1:30 – 3:00 PM – Multiparty Deals: The Law of the Sea, the Rio Earth Summit, and the Future of Large Conference Negotiations

Panelists:  Professor James Sebenius, Harvard Business School & Susan Hackley, Managing Director, Program on Negotiation

3:00 – 3:30 P.M.- Break & Refreshments

3:30 – 5:00 P.M.- Bilateral Deals: Trade and Regional Conf licts

Panelists: Professor Nicholas Burns, Harvard Kennedy School & Professor James Sebenius, Harvard Business School

 

We invite you to join us Thursday, April 10th,  for a conversation with Ambassador Tommy Koh of Singapore, the recipient of the 2014 Great Negotiator

Award. This public program will feature panel discussions with Ambassador Koh and faculty from the Program on Negotiation and the Future of Diplomacy

Project.

Ambassador Koh is the eleventh recipient of the Great Negotiator Award, awarded jointly in 2014 by the Program on Negotiation at Harvard Law School and

the Future of Diplomacy Project at Harvard Kennedy School. The award recognizes Ambassador Koh for his work as chief negotiator for the United States-

Singapore Free Trade Agreement, for chairing the negotiations that produced a charter for the Association of Southeast Asian Nations (ASEAN), for key

actions that resolved territorial and humanitarian disputes in the Baltics and Asia, and for successfully leading two unprecedented global megaconferences:

the Third U.N. Conference on the Law of the Sea and the U.N. Conference on the Environment and Development, also known as the Rio Earth Summit.

A graduate of Harvard Law School as well as the Universities of Malaya and Cambridge, Ambassador Tommy Koh served as Singapore’s Permanent

Representative to the United Nations for a decade, and for six years as Singapore’s Ambassador to the United States. He is currently Ambassador-At-Large at

the Ministry of Foreign Affairs for Singapore and Chairman for the Centre for International Law at the National University of Singapore.

To read more about Ambassador Koh’s background and accomplishments, click here for a paper by Professor James K. Sebenius and Laurence A. Green.

For additional information or questions, contact Polly Hamlen at mhamlen@law.harvard.edu or (617) 496-9383.

About the Awardee:

Ambassador Tommy Koh is currently the Ambassador-At-Large at the Ministry of Foreign Affairs for Singapore; Director, Institute of Policy Studies; and

Chairman of the National Heritage Board. He is also Chairman of the Chinese Heritage Centre.

Ambassador Koh was the Dean of the Faculty of Law of the University of Singapore from 1971 to 1974. He was Singapore’s Permanent Representative to the

United Nations, New York, from 1968 to 1971 (concurrently accredited as High Commissioner to Canada) and again from 1974 to 1984 (concurrently

accredited as High Commissioner to Canada and Ambassador to Mexico). He was Ambassador to the United States of America from 1984 to 1990. He was

President of the Third UN Conference on the Law of the Sea from 1980 to 1982. He was Chairman of the Preparatory Committee and the Main Committee of

the UN Conference on Environment and Development from 1990 to 1992. He was the founding Chairman of the National Arts Council from 1991 to 1996

and Director of the Institute of Policy Studies from 1990 to February 1997. From February 1997 to October 2000, he served as the founding Executive Director

of the Asia-Europe Foundation. He was also Singapore’s Chief Negotiator for the US-Singapore Free Trade Agreement.

Ambassador Koh was appointed by the United Nations Secretary-General as his Special Envoy to lead a mission to the Russian Federation, Latvia, Lithuania,

and Estonia in August/September 1993. He was also a member of three WTO dispute panels, for two of which he served as Chair.

Ambassador Koh was the Second Arthur & Frank Payne Visiting Professor at the Institute for International Studies, Stanford University, USA, for 1994/95. He

is a visiting Professor at Zhejiang University. He serves on the Board of Directors of the Institute for the Study of Diplomacy at Georgetown University. He is

a member of the International Council of The Asia Society (New York) and a co-convener of its Williamsburg Conference. He is also a member of the

International Advisory Committees of the Korean Federation of Industries.

Ambassador Koh received a First Class Honours degree in Law from the National University of Singapore, has a Masters degree in Law from Harvard Law

School, and a post-graduate Diploma in Criminology from Cambridge University. He was conferred a full professorship in 1977. In 1984, he was awarded an

Honorary Degree of Doctor of Laws from Yale University. He has also received awards from Columbia University, Stanford University, Georgetown University,

the Fletcher School of Law and Diplomacy, and Curtin University. On 22 September 2002, Ambassador Koh was conferred an Honorary Degree of Doctor of

Laws from Monash University.

http://www.hbs.edu/faculty/Pages/item.aspx?num=45998
mailto:mhamlen@law.harvard.edu
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For his service to the nation, Ambassador Koh was awarded the Public Service Star in 1971, the Meritorious Service Medal in 1979 and the Distinguished

Service Order Award in 1990. Ambassador Koh was appointed Commander in the Order of the Golden Ark by HRH Prince Bernhard of the Netherlands in

March 1993. He received the award of the Grand Cross of the Order of Bernardo O’Higgins from the Government of Chile on 3 April 1997. He also received

the 1996 Elizabeth Haub Prize from the University of Brussels and the International Council on Environmental Law on 17 April 1997. He was awarded the

1998 Fok Ying Tung Southeast Asia Prize by the Fok Ying Tung Foundation in Hong Kong on 29 May 1998. On 22 February 2000, he was awarded the

“Commander, First Class, of the Order of the Lion of Finland” by the President of Finland. On 2 May 2000, he was conferred the title of “Grand Officer in the

Order of Merit of the Grand Duchy of Luxembourg” by the Prime Minister of Luxembourg. On 6 August 2001, he was conferred the rank of Officer in the

Order of the Legion of Honour by the President of the French Republic. On 5 May 2003, he was awarded the Peace and Commerce Medal by the Department

of Commerce, USA.

 

Founded in 1983, the Program on Negotiation at Harvard Law School is a pioneer in the fields of negotiation, mediation, and alternative dispute

resolution.

In commemoration of the program’s 30th anniversary this year, the Program on Negotiation is proud to present a video describing many of PON’s various

educational and research activities.

According to Chair Robert Mnookin, at its core the Program on Negotiation is devoted to improving the theory and practice of negotiation and dispute

resolution.

PON is also dedicated to educating, training, and fostering future scholars, students, and practitioners of negotiation and alternative dispute resolution

(ADR).

Program on Negotiation Chair Robert Mnookin explains that while conflict is inevitable, a fair resolution of such conflict isn’t always a foregone conclusion.

Because conflict is prevalent in human society, the skills and knowledge obtained through the research and instruction provided by the Program on

Negotiation have been instrumental in changing how many people think about and approach conflict.

In addition to its academic activities, each year the Program on Negotiation honors an accomplished negotiator for his or her achievements in the field of

negotiation and alternative dispute resolution with the Great Negotiator Award.

Professor James Sebenius highlights the diversity of conflicts negotiated by the Great Negotiator Award winners. For example, PON honored George

Mitchell’s work leading negotiations between Northern Ireland’s Catholics and Protestants and former Secretary of State James Baker‘s work forming the

Gulf War Coalition.

Program on Negotiation faculty member Gabriella Blum describes the Program on Negotiation’s unique approach to conflict resolution as the need for

integrative bargaining (win-win) solutions rather than solely distributive bargaining (win-lose) solutions.

What this means is that it is important to keep in mind that negotiation is rarely a zero-sum game; rather, it is a process of collaboration and relationship

building in areas of mutual interest.

Tufts University Fletcher School of Diplomacy and PON faculty member Jeswald Salacuse and Massachusetts Institute of Technology (MIT) professor

Lawrence Susskind describe the history of collaboration between Tufts, Harvard, and MIT and the unique opportunities  that such an arrangement affords a

research program like PON.

In addition to instructing students at Harvard, Tufts, and MIT, the Program on Negotiation also offers executive education courses geared toward training

professionals who either currently work in the field of alternative dispute resolution (ADR) or who utilize negotiation as a regular part of their job.

Professor Mnookin highlights that we live in an increasingly interconnected world and that it is essential for us all to learn how to navigate conflict and work

with others to achieve a successful resolution:

https://www.pon.harvard.edu/faculty/robert-mnookin-chair-pon-executive-committee/
https://www.pon.harvard.edu/category/events/the-great-negotiator-award/
https://www.pon.harvard.edu/events/the-great-negotiator-award/2012-great-negotiator-award-event-will-honor-former-secretary-of-state-james-a-baker-iii/
https://www.pon.harvard.edu/faculty/gabriella-blum/
http://www.pon.harvard.edu/daily/negotiation-skills-daily/expanding-the-pie-integrative-versus-distributive-bargaining/
http://www.pon.harvard.edu/faculty/jeswald-salacuse-pon-executive-committee/
http://www.pon.harvard.edu/faculty/lawrence-susskind-vice-chair-pon-executive-committee/
https://www.pon.harvard.edu/free-reports/thank-you/www.harvard.edu
https://www.pon.harvard.edu/free-reports/thank-you/www.tufts.edu
https://www.pon.harvard.edu/free-reports/thank-you/www.mit.edu
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In the 21st century, what is plain is that peoples all over the world are ever more

independent. It is going to be essential that we know how to communicate with

and resolve our differences with people who are very different from ourselves. We

are no longer isolated. And in fact, in this world, I think the work of conflict

resolution and dealing with people fairly and efficiently becomes even more

important.

What is BATNA? The definition, or the ability to identify a negotiator’s best alternative to a negotiated agreement, is among one of the many pieces of

information negotiators seek when formulating dealmaking and negotiation strategies. If your current negotiation reaches an impasse, what’s your best

outside option?

Most seasoned negotiators understand the value of evaluating their BATNA, a concept that Roger Fisher, William Ury, and Bruce Patton introduced in their

seminal book Getting to Yes: Negotiating Agreement Without Giving In .

A Classic Def inition

Here’s a classic illustration of the BATNA negotiation skills concept:

Negotiation skill or negotiation strategy? It’s a bit of both – identifying a negotiator’s BATNA is a necessary skill for developing the best strategies to

use at the bargaining table.

Importance of BATNA for Negotiators at the Bargaining Table
When bargaining, take time out for an explicit translation process to ensure that you aren’t giving up a good deal in hand for a BATNA in the bush.

For example, as the renewal deadline for Sam’s homeowner’s insurance policy approached, he decided to do a “market check” to compare prices. Sam’s

existing insurer – let’s call it Acme – had been raising rates by 7% and 10% annually for the past three years, and Sam wasn’t sure he was getting the best

deal. He then found a carrier that offered a policy for 30% less than Acme’s renewal rate.

Program on Negotiation at Harvard Law SchoolProgram on Negotiation at Harvard Law SchoolProgram on Negotiation at Harvard Law School

http://www.pon.harvard.edu/tag/negotiated-agreement/
http://www.pon.harvard.edu/tag/dealmaking/
http://www.pon.harvard.edu/tag/negotiation-strategies/
http://www.pon.harvard.edu/freemium/batna-basics-boost-your-power-at-the-bargaining-table/
http://www.pon.harvard.edu/faculty/william-ury/
http://www.pon.harvard.edu/faculty/bruce-patton/
http://www.pon.harvard.edu/shop/getting-to-yes-negotiating-agreement-without-giving-in/
https://www.youtube.com/watch?v=nFG0U4Tx8Rk
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Delighted, Sam came very close to switching to the new insurer. But after doing some digging (and receiving some self-interested guidance from Acme),

Sam identified important coverage and term definitions buried deep in the legalese of the two policies. After going through a translation process to make the

prices comparable, Sam realized that Acme, his current insurer, was offering him a better deal (see also, Negotiation Skills – Three Sources of Power at the

Bargaining Table to learn more about power in negotiations and how BATNA helps negotiators to make solid strategies for the negotiation table).

The lesson: Rather than assuming that the deal on the table matches your BATNA point by point, translate your BATNA to fully understand what it means for the

current negotiation. To learn more, read Know Your BATNA – The Power of Information in Negotiation.

How have you used any of these strategies in an important negotiation? Leave a comment below.

Adapted from “Taking Your BATNA to the Next Level” by Guhan Subramanian in the January 2007 issue of the Negotiation newsletter.

Even after the best negotiation, sometimes the other side will demand a renegotiation of the deal.

Here are some guidelines on how to proceed with re-negotiating with your counterpart:

Negotiation Tip #1. Avoid Hostility

It’s tempting to respond to a demand for renegotiations with hostile, belligerent, or moralistic objections. Such responses are rarely effective, however, as the

other side typically will have determined already that its vital interests require changes to the deal. Only by dealing with those interests can the party resolve

their conflict.

Negotiation Tip #2. Weigh Your Claim Against the Value of the Relationship

Willingness to renegotiate a contract typically corresponds to the value one side attaches to a potential future relationship with the other side (see also,

Integrative Bargaining Examples: Expanding the Pie – Integrative versus Distributive Bargaining Negotiation Strategies). If the relationship is worth more

than your claim for breach of contract, you ordinarily will be willing to engage in renegotiation. If, on the other hand, you conclude that your claim is worth

more than the benefits from continuing a relationship, you may insist on your contractual rights to the point of resorting to litigation.

You may not be able to accurately evaluate the worth of a claim or the value of a renegotiated contract without first engaging in discussions with the other

side. Moreover, satisfaction of a claim through litigation is almost always a lengthy and expensive process, a further motivation to choosing to renegotiate.

Negotiation Tip #3. Create Value in the Renegotiation

When your counterpart demands renegotiation, you may expect that any advantage he gains will guarantee a loss for you. An unwilling participant in a

renegotiation is likely to be intransigent – to quibble over the smallest issues, to voice recriminations, and generally to block proposed changes. Naturally,

such talks are unlikely to lead to joint-gains. The challenge for both sides is to create an atmosphere in which problem solving can take place. Even if you feel

forced into a corner, approach renegotiation as an opportunity to raise new issues that will benefit both sides (see also, Negotiating Skills and Negotiation

Techniques: Use Integrative Negotiation Strategies to Create Value at the Bargaining Table).

Negotiation Tip #4. Fully Evaluate the Costs of Failure

In many cases, the alternative to successful renegotiation is litigation. As you approach the renegotiation process, you and your counterpart must carefully

assess the risks of later facing each other as defendant and plaintiff. Doing so will allow you to accurately evaluate the worth of various proposals. Notably,

the side demanding renegotiation is likely to undervalue the risks and costs of litigation, while the party facing the demand will probably overvalue a lawsuit’s

benefits. Therefore, it’s important for each side to ensure that the other has a realistic evaluation of alternatives to a successful negotiation.

Negotiation Tip #5. Involve All Necessary Parties

A successful renegotiation requires the participation of not only those who signed the original agreement but also of those who later gained an interest in the

transaction, such as labor unions, creditors, suppliers, and government agencies. If you represent a bank that’s renegotiating with a troubled real estate

developer over a loan for a partially completed office building, you’ll never reach a new agreement without input from the unpaid construction contractor

whose lien on the property could block refinancing.

Negotiation Tip #6. Design the Right Forum and Process

Renegotiations often emerge from a crisis suffused with threats and high emotion. Choosing the appropriate renegotiation process may help mollify injured

parties.

Sometimes the terminology used to describe the renegotiation may influence its success. Rather than using the label “renegotiation,” which conjures up

negative images of a drastically rewritten contract, parties might call the process a “review,” or “restructuring,” “rescheduling,” or “contract clarification.”

Calling a renegotiation a “request for waiver” is yet another means of respecting the agreement while giving the burdened party relief, if only temporarily,

from contractual obligations.
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Negotiation Tip #7. Consider Hiring a Mediator

Amid the stress and ill will often generated by a renegotiation, a mediator or other neutral third person may help the parties overcome obstacles to a

satisfactory renegotiated agreement. A mediator might contribute by designing and managing the process in a way that provides a maximum opportunity to

create value, by assisting with communications in a way that facilitates positive results, and by suggesting substantive solutions to the problems that parties

encounter during the course of their renegotiation.

What other negotiation tips would you like to share in the comments?

Adapted from “What to Do After the Deal Breaks Down,” in the August 2006 issue of Negotiation.

Some of the most successful negotiation examples that we have covered here include negotiators engaging in improvisation at the negotiation table, turning

chaotic situations into unseen opportunities.

“I’ve learned to make chaos my friend in negotiations,” says Thomas Green, managing director of Citigroup Global Markets and former first assistant

attorney general for the Commonwealth of Massachusetts.

Green’s provocative remark flies in the face of conventional wisdom drawn from negotiation research. Shouldn’t we be able to get our ducks in a row before

going to the bargaining table?

And when we’re done, aren’t we supposed to dot all the i’s and cross all the t’s of the successfully negotiated agreement?

We’re taught that the purpose of a strategy is to chart the optimal path for reaching our goals. Embracing chaos in negotiations seems the opposite of

discipline and planning.

Green’s insight, however, draws on his remarkable experience in both the private sector and public life. As a managing director of a major financial firm, he’s

restructured a failing HMO and negotiated the sale of a storied professional sports franchise. A part of a team representing more than 40 states, he helped

forge the $350 billion settlement of lawsuits brought against major U.S. tobacco companies.

Successful Negotiation Examples and Tossing Out Scripted Plans in
Bargaining Scenarios
Seasoned practitioners like Green know that the world won’t sit still for carefully scripted plans. Chaos and uncertainty are features of everyday business

negotiations, or otherwise. Managers who ignore that fact and follow rigid strategies risk being blind to unexpected perils – and to unforeseen opportunities,

especially when engaging in integrative negotiation strategies.

By contrast, those who can adapt quickly to changing circumstances gain an important edge on their competition.

Green is convinced that chaos can be a positive advantage in negotiations, provided it’s properly understood and managed.

A few people are naturally gifted in this regard, but even talented negotiators such as Green refine their negotiation skills through experience. The rest of us

can learn from analyzing that same experience.

“Mega-negotiations” can be particularly instructive for those seeking to better cope with disorder, as their chaotic features are writ large and their

significance impossible to overlook.

Consider the global tobacco settlement. Until an ad hoc coalition of states filed reimbursement suits for the Medicaid costs of smoking-related illnesses, the

tobacco companies had never paid a cent in damages. Speaking of past strategy, a lawyer for Winston-Salem, N.C.-based R.J. Reynolds says, “To paraphrase

General Patton, the way we won these cases was not by spending all of R.J. Reynold’s money, but by making the other person spend his.”

How did the states force Big Tobacco to the bargaining table when everyone before them had failed? (For more on the importance of planning before and

after the bargaining process, (see also: Negotiation Examples in Business: Putting Your Negotiated Agreement Into Action).

It wasn’t through a carefully designed strategy – there were far too many stakeholders and uncertainties to craft a precise plan. But it certainly wasn’t dumb

luck, either.

Green and his colleagues succeeded because they were more agile and creative in dealing with uncertainty than the opposition was.

Their negotiation strategy rested on f ive key bargaining principles:

1. Try Out a Bold New Strategy

2. Work on Multiple Fronts

3. Keep Pushing the Game Forward
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4. Provoke Opportunities

5. Avoid Strategic Gaps

How have you used chaos to your advantage in negotiations? Let us know in the comments.

Related Dealmaking Article: In Employment Contract Negotiation, “No Haggling” Isn’t the Answer

Creating and Claiming Value Through Haggling – Assess Their BATNA in Dealmaking Negotiations

Adapted from “Turn Chaos to Your Advantage in Negotiation,” by Michael Wheeler in the April 2004 issue of Negotiation.

The best bargaining tips taught by the experts should offer ways to enhance your bargaining power in negotiation. To do this, you must cultivate a strong

BATNA, or best alternative to a negotiated agreement. The more appealing your best alternative is, the more comfortable you will feel asking for more in your

current negotiation—secure in the knowledge that you have a good option waiting in the wings. It’s hard to underestimate the importance of BATNA in

negotiation—but BATNA development is more complex than just looking around for a good Plan B.

Here are six bargaining tips and strategies for those seeking to improve their BATNA:

1. Two (or More) BATNAs Are Better than One. You may think you’ve identified a strong BATNA, but keep in mind that it’s subject to

change. For example, you may have a good job offer in your back pocket, but what if the person who offered it leaves the firm?

Because BATNAs can fall through, it’s smart to cultivate at least two or three of them, recommends Kellogg School of Management

professor Leigh Thompson in her book The Mind and Heart of the Negotiator.

2. Don’t Reveal a Weak BATNA. No matter how hard you try to develop a strong BATNA, you may be unable to do so. For instance,

maybe you can’t find a job that seems half as appealing as the one you’re negotiating for. In such cases, be careful not to reveal a

weak BATNA your counterpart, caution Harvard Business School professors Deepak Malhotra and Max H. Bazerman in their book

Negotiation Genius. In addition, avoid appearing desperate to close a deal quickly or conveying you can meet anytime, anywhere.

3. Don’t Let Them Diminish Your BATNA. If your counterpart does have a sense of your BATNA, don’t be surprised if he tries to

diminish its value, even if it’s very strong. For example, if a recruiter finds out that you have an offer from a rival firm, he might

disparage the firm in an attempt to make your BATNA less appealing to you and get you to agree to a deal. Remember that your

counterpart has a vested interest in seeing you think poorly of your BATNA—and don’t fall for such tricks.

4. Research the Other Party’s BATNA. In negotiation, your knowledge of your own BATNA will only take you so far; you should also try

to identify your counterpart’s BATNA. For example, research hiring trends in your field to get a general sense of whether a firm is

likely to have lots of good candidates or very few. Any connections you have at the hiring firm might also help you identify the firm’s

BATNA. Of course, you can also ask the recruiter directly how many candidates the firm is considering, but expect her to exaggerate

the strength of the firm’s BATNA.

5. Assess “Two-level” BATNA Keep in mind that in most business negotiations, you face two counterparts: the person seated across

the table from you and the organization he or she represents, notes Harvard Business School and Harvard Law School professor

Guhan Subramanian. An organization may want its recruiter to conduct an exhaustive search for the best candidate for a position,

but the recruiter may be motivated to hire someone before he goes on vacation in a week. For this reason, it’s important to think

about the incentives of the person across the table, including how the person is compensated and his or her long-term goals.

6. Beware a Sense of Entitlement. It’s smart to invest time and resources in developing a strong BATNA, but that investment can have

a dark side, Malhotra and his Harvard Business School colleague Francesca Gino found in their research. When negotiators work

hard to cultivate good alternatives, they may feel as if they wasted their time and money if they don’t have to turn to their BATNA.

“This perceived loss creates a desire for a counterbalancing gain,” according to Gino. Negotiators who forego a strong BATNA tend

to feel a sense of entitlement that can lead them to have high aspirations—and it can also lead them to engage in unethical

behavior, such as lying or misrepresenting information to their counterpart, Gino and Malhotra found. You can avoid this

temptation by reminding yourself that in negotiation, BATNA development is a necessary investment rather than a cost that needs

to be recouped.

Do you have any BATNA bargaining tips to share from your own business negotiations? What did you think about the bargaining tips we’ve shared? Leave us

a comment.
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In negotiations, our success often hinges on our bargaining power—which in turn can depend on forces beyond our control. That truism was highlighted

back in 2014 in two disputes arising from business negotiations over the pricing of copyrighted material in the digital era, one from the music world, the

other from publishing.

Let’s take a look at the negotiations between Spotify and pop music star, Taylor Swift.

First, country-music star Taylor Swift injected new life into the stagnating music industry with the October release of her first pop album, “1989.” The album

sold 1.287 million copies in the United States in its first week, instantly becoming 2014’s bestseller.

Amid the win-win-win news for Swift, her fans, and the music industry, there was one clear loser, however: Spotify, the world’s most popular music-streaming

service.

In the business negotiations surrounding the release of “1989,” Swift and her label, Big Machine, told Spotify they only wanted the company’s paid

subscribers to have access to her new music. Spotify has a two-tier system: about a quarter of its 40 million users pay a subscription fee to listen to

streamed music free of advertising; the rest listen to music (and ads) for free. Spotify’s subscription tier pays higher royalty rates to artists than its free tier.

Artists like Swift have criticized Spotify and similar sites in the past for paying low royalty rates.

Spotify denied Swift’s request to keep her music off its free tier. In response, Big Machine asked to have her entire catalog taken off the site. The decision was

a huge blow to Spotify, whose success depends heavily on its ability to provide the new music its listeners crave. Other streaming outlets have retained

access to Swift’s catalog by agreeing to her demand to keep her music out of free tiers or only available for a fee.

Swift’s decision might have been predicted by an op-ed she wrote for the Wall Street Journal in July 2014.

“It’s my opinion that music should not be free,” she wrote, “and my prediction is that individual artists and their labels will someday decide what an album’s

price point is.”

Spotify tried to resolve the dispute by launching a social media campaign aimed at recruiting Swift fans to try to entice her to return to the site. But Swift and

her record label held firm. The company may need to make changes to its business model to raise royalty rates to a level that would lure back Swift and keep

other popular artists from following her lead.

Notably, however, Swift’s ability to walk away from Spotify is an anomaly. Most musicians must “follow fans where they are, and that’s on streaming

services,” writes Victor Luckerson for Time magazine. Music taken off these services would likely result in the return of the “rampant piracy” of the Napster

era, according to Luckerson.

Even today, the only Taylor Swift titles on Spotify are from movie soundtracks, and not her own albums.

Hachette and Amazon at the Bargaining Table

Turning to the publishing industry, the dispute between publisher Hachette and Amazon over the pricing of Hachette e-books dragged on throughout spring

2014. When Hachette reportedly refused to meet Amazon’s steep price concessions, Amazon engaged in hardball tactics such as raising the price of

Hachette books and delaying their delivery. As a result, sales of Hachette titles have plunged, leaving many of the publisher’s authors feeling like pawns in

the ongoing dispute.

Hachette might have gained negotiating leverage by offering Amazon Kindle users a significant discount on Hachette e-books downloaded from the retailer’s

competitors (like Apple, Google, and Nook). But, due to its own lack of foresight, Hachette is prohibited from doing so, writes Cory Doctorow in a recent

article in The Guardian.

Ironically, Hachette was a staunch supporter of a 1998 law that gave retailers, and not publishers, control of piracy-prevention measures for e-books.

That is, having instructed Amazon to “lock” its e-books, Hachette is now legally prohibited from taking the locks off or from encouraging consumers or

retailers to do so. Consequently, “Hachette has allowed Amazon to utterly usurp its relationship with its customers,” writes Doctorow. And it squandered a

key bargaining chip in the process.

Publishers could level the playing field in their pricing disputes with retailers like Amazon by refusing to put digital locks in their e-books, says Doctorow. He

notes that the Macmillan imprint Tor Books, the premier science-fiction and fantasy publisher, has achieved steadily rising e-book sales with no

corresponding rise in piracy levels since it stopped putting digital rights management protections (DRM) on its entire catalogue two years ago. Doctorow

urges all publishers to avoid the “Hachette trap” by releasing their entire catalogue unlocked.

Lessons from Dispute Resolution Between Amazon and Hachette

What are the lessons from these two related disputes? First, power matters, and your level of power depends on your BATNA, or best alternative to a

negotiated agreement. Taylor Swift was able to turn her back on negotiations with Spotify because she had no shortage of other negotiating partners eager to

work with her. Hachette, meanwhile, is stuck doing business with Amazon, by far the largest game in town. Dispute resolution remains a necessity.
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In our digital era, negotiations surrounding new technology are in a constant state of flux. As CDs give way to downloads and streaming, and physical books

make way for e-readers and e-books, new pricing models are born, and new issues, such as piracy, become open to both exploitation and discussion. Wise

negotiators try to think several steps ahead to prepare for industry-wide change, lest they be left behind.

Do you have a powerful approach to negotiations? Leave a comment.

Related Dispute Resolution Article: Business Negotiations and Dealmaking – When to Use Agents in a Negotiation

Originally published in 2014.

It seemed to be a match made in Internet heaven.  Back in late 2010, Google entered into negotiations and made a $6 billion bid for Groupon, the Chicago- -

based company that e mails daily coupon deals for local goods and services to consumers around the world. (If enough people sign up, the daily deal “tips,”

meaning the coupons are issued; otherwise, the deal is called off.) Google was looking for opportunities to branch into local  search advertising, and

Groupon appeared to be the perfect fit.

In its first two years, the start up had expanded into dozens of markets, inspired scores of copycat competitors, and hired more than 3,000 employees.

Groupon predicted it would reach more than $300 million in revenue in North America in 2010, and an acquisition of the company would give Google

access to the contact information of about 12 million consumers.

In negotiations, many predicted that Groupon’s board of directors wouldn’t be able to refuse Google’s sky  high bid. Yet refuse it they did.

The news that Groupon’s board members had turned down the opportunity to become very, very rich triggered a flurry of speculation.

Did company founder and chief executive Andrew Mason fear that Groupon’s quirky, laid -back corporate identity would be swallowed up by the much larger

firm?

Were Groupon investors taking a gamble that they’d get even richer if they took the company public at a later date?

The reasons for the deal’s collapse may have been slightly more complicated, Gina Chon and Anupreeta Das reported in the Wall Street Journal.

Fear of legal limbo Google may have bid $6 billion for Groupon, but about 40% of that amount—around $2.5 billion—would have been doled out over time,

and only if the company hit predetermined revenue targets.

Groupon’s board members reportedly were confident they could meet these targets and receive their “earn-outs.”

Complicating the matter, however, was the likelihood that, because of Google’s involvement, the deal would be tied up in an antitrust investigation for more

than a year, insiders told the Wall Street Journal.

Groupon operates in a market with no barriers to entry; competitors abound. If the deal got stuck in regulatory limbo, Groupon could slide in the face of

strong competition and have trouble meeting Google’s revenue targets.

“No ‘material adverse change’ [MAC] clause—written into deals as an ‘in case the sky falls’ provision—could have offset that period of “uncertainty” for

Groupon, write Chon and Das.

(A “loose” MAC clause would have given Google the right to walk away if Groupon lost significant value before the deal was signed. A “tight” MAC would

have restricted Google’s right to walk away, but if Groupon lost value, it would have had trouble collecting earn -outs from Google later on. Thus, a MAC was

a lose- lose scenario for Groupon.)

The Power to Walk Away During Negotiations
Contingencies are often a smart way of dealing with negotiators’ differing opinions about future events.

But when multiple risks exist—in this case, a possible antitrust delay and mounting business competition—parties may have difficulty agreeing on how to

structure earn outs and other types of contingent contracts. More broadly, Groupon’s refusal to do the deal demonstrates the benefits of having strong

alternatives.

Win -Win for Groupon’s Early Backers
Mere weeks after rejecting Google’s offer, Groupon raised $500 million and used about $344 million to buy shares from investors, thus rewarding the early

investors and longtime employees who would have benefited from a Google acquisition, the Wall Street Journal reports.

Groupon’s funding round ultimately was expected to gather as much as $900 million. With access to this kind of cash, the king of coupons seemed to be in

no rush to court another suitor or engage in an initial public offering.

http://www.pon.harvard.edu/category/daily/dispute-resolution/
http://www.pon.harvard.edu/daily/business-negotiations/when-to-use-agents-in-negotiation/
http://www.pon.harvard.edu/tag/deals/
http://www.pon.harvard.edu/tag/information/
http://www.pon.harvard.edu/events/negotiation-and-nonviolent-action/negotiation-and-nonviolent-action-interacting-in-the-world-of-conflict/
http://www.pon.harvard.edu/tag/identity/
http://www.pon.harvard.edu/tag/antitrust/
http://www.pon.harvard.edu/tag/competition/
http://www.pon.harvard.edu/tag/contingent-contract/
http://www.pon.harvard.edu/tag/alternatives/
http://www.pon.harvard.edu/category/daily/win-win-daily/


1/8/2019 Thank You - PON - Program on Negotiation at Harvard Law School

https://www.pon.harvard.edu/free-reports/thank-you/?signed_up=1&dtd=7694 11/14

Unfortunately for Groupon, a mere two years later, their stock prices began to plummet, and their market cap fell to $5.8 billion, which is .2 billion below

what Google had offered, and soon after, founding CEO Andrew Mason was fired. As of March 2017, their market cap is 2.2 billion.

What do you take away from Google’s negotiations with Groupon? Leave us a comment.

Adapted from “The Deal That Didn’t Tip: Google’s Failed Bid for Groupon,” first published in the March 2011 issue of Negotiation.

Originally published in 2014.

President Trump has dominated current negotiations in the news with a bevy of deals and withdrawals from existing agreements, but business negotiations

and trends also made 2018 a memorable year. Here’s our list of 10 notable negotiations of 2018:

10. Amazon’s HQ2 Stunt

Amazon drummed up plenty of PR when it enticed more than 200 North American cities and regions to compete to host its second headquarters, dubbed

HQ2. But in November, some of that PR turned negative when Amazon revealed it had decided to split HQ2 between New York City and Arlington, Va.,

where it already has a strong presence. Many called the auction a farce aimed at attracting privileged data from applicants, and the $2 billion in tax breaks

promised by New York and Virginia also left local politicians and residents crying foul.

9. A NATO Workaround

In August, the New York Times reported that U.S. national security adviser John Bolton asked NATO ambassadors negotiating a new declaration in Brussels

to break protocol by finalizing their agreement before world leaders arrived. Bolton was reportedly worried his boss, President Donald Trump, would blow up

the talks and disrupt the alliance. The ambassadors complied by wrapping up a declaration that boldly reasserted the alliance’s strength, in defiance of

objections from Russia and Trump’s anti-NATO tweets and statements.

8. A Call for Pay Equity

The global #MeToo movement motivated many to try to improve women’s power in the film industry and beyond in 2018 through negotiation skills and

strategies. During her Academy Awards acceptance speech on March 4, Frances McDormand advocated for greater representation of women and minorities

in film when she called on actors to negotiate “inclusion riders”—clauses requiring onscreen demographics to accurately represent the film’s setting. And

actor Octavia Spencer revealed that actor Jessica tied her own salary negotiation to Spencer’s after learning how underpaid African American women are in

the industry.

7. When Trump Met Kim Jong-Un

President Trump reversed course in his baiting of North Korea and its nuclear ambitions in 2018 by meeting in June with the nation’s leader, Kim Jong-un.

The Singapore summit ended with a handshake and a surprise promise from Trump to suspend joint military exercises with South Korean forces in exchange

for nuclear disarmament by the North. Though the talks marked a significant thaw between the two nations, they failed to translate into real change in the

second half of the year.

6. An About-Face on Immigration

Following Trump’s 2017 decision to phase out DACA, the Obama-era policy that has shielded up to 800,000 people brought to the United States illegally as

children from deportation, bipartisan coalitions in Congress worked on negotiating permanent protections for the so-called “Dreamers.” At a January 9

televised White House meeting with lawmakers, Trump expressed agreed to make concessions on building a wall on the U.S.-Mexico border. But after

immigration hardliners got the president’s ear, he angrily rejected a deal he’d endorsed and reportedly insulted African nations using vulgar language.

5. The United States Exits Another Multilateral Pact

In 2017, President Trump announced the United States would pull out of the 2015 Paris climate change accord and the Trans-Pacific Partnership. In 2018,

Trump announced that he was withdrawing the United States from the 2015 Iran nuclear deal, another signature foreign policy achievement of the Obama

administration. In these realms, the president’s apparent belief in win-lose negotiation has alienated close allies and squandered opportunities to improve

existing deals.

4. NAFTA Gets a New Name

After more than a year of talks initiated by President Trump, Canada, Mexico, and the United States tweaked the North American Free Trade Agreement

(NAFTA) and rechristened it the United States-Mexico-Canada Agreement (USMCA). The revised agreement includes more favorable terms on auto

manufacturing and dairy exports for the United States, but the U.S. negotiating team’s rigid demands likely prevented it from creating as much value as it

could have.
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3. Merger Mania

In the first half of 2018, companies across the globe acted on the urge to merge, striking more than $2.5 trillion in deals. Even as the Trump administration

blocked a number of acquisitions by Chinese companies on national security grounds, 40% of the deals crossed borders, putting them at particular risk for

culture clashes. Media and health-care deals were especially abundant, as tightening competition has compelled firms in these industries to find new

sources of growth.

2. Trump’s Wall Demands Lead to a Shutdown

The December 11 Oval Office sit-down among President Trump and House minority leader Nancy Pelosi and Senate minority leader Chuck Schumer made

for one of the most entertaining negotiations of the year, if also one of the least edifying. The squabble over funding for Trump’s desired border wall with

Mexico culminated in Schumer baiting Trump into saying he’d take ownership of a government shutdown and Pelosi comparing Trump to a skunk. All three

politicians seemed more interested in showing they could play tough—and likely enhanced the odds of the shutdown that soon followed.

1. Brexit Agreement Fail to Impress

In November, the European Union and the United Kingdom finally came to a compromise agreement on Britain’s withdrawal from the EU, but following the

dealmaking stage, UK prime minister Theresa May has had difficulty selling the deal back at home. The outcome may well have been predictable, given how

May downplayed the EU’s concerns and failed to manage the expectations of the UK’s “hard Brexit” contingent.

 What other 2018 notable negotiations would you add to our list?

So, you’ve offered what you think is a great deal, but your counterpart doesn’t seem to agree. What’s the problem? The offer may be excellent—it’s how

you’ve approached framing in negotiation that’s holding you back.

The concept of framing in negotiation describes the fact that the way we describe our offers strongly affects how others view them. For example, research by

Max Bazerman, Margaret Neale, and Tom Magliozzi finds that people tend to resist compromises—and to declare impasse—that are framed as losses

rather than gains. Suppose that a company offers a recruit a $20,000 increase over her current salary of $100,000. This offer same offer of $120,000 is more

likely to appeal to her than an offer framed as a $30,000 decrease from her request of a $150,000 salary. Stressing what the other party would gain rather than

lose is an important form of framing in negotiation.

When it comes to framing in negotiation, the following three other strategies can also help improve your business negotiation skills:

1. Offer Manageable Choices.
Studies of consumer behavior suggest that people actually welcome fewer rather than more choices, a finding with consequences for framing in negotiation.

In a 2000 study, researchers Sheena Iyengar and Mark Lepper set up a tasting booth of jams in a gourmet food store. On one weekend, shoppers were able

to taste six different jams. On another weekend, shoppers were offered 24 jams to taste. All the jams were available for purchase on both weekends.

The larger selection of jams attracted more people to the tasting table, though the number of jams people tasted was about the same both weekends. Here’s

the surprising result: 30% of shoppers exposed to six types of jam bought a jar, but only 3% of those exposed to 24 types did so.

Consumers can become so overwhelmed by available options that deciding not to make any decision at all can be a relief, the researchers concluded.

Similarly, when framing in negotiation, keep in mind that your counterpart may say she wants as many choices as possible, but may feel overwhelmed by 10

or 20.

2. Make Several Offers
For advantageous framing in negotiation, what’s the right number of options to present? Issuing three equivalent offers simultaneously can be a good

strategy, according to researchers Victoria Husted Medvec and Adam D. Galinsky.

They describe a business deal in which a software company presented three equivalent software packages to its clients at once, such as a $1 million package

with payment in 30 days, the same software for $1.5 million with payment in 120 days, or an enhanced package for $1.35 million with a 30-day payment.

Customers responded well to this strategy, and the company’s profits rose.

When you present multiple equivalent simultaneous offers, or MESOs, you show other parties the issues you value most. In turn, their reactions tell you about

their priorities. Together, you can craft an agreement that accounts for everyone’s most important interests. What’s more, MESOs give negotiators the choice

they desire without risk of decision paralysis.

3. Be Willing to Be Rejected

https://www.nytimes.com/2018/07/03/business/dealbook/mergers-record-levels.html?emc=edit_dk_20181224&nl=dealbook&nlid=834179020181224&te=1
https://hbr.org/2018/10/one-reason-mergers-fail-the-two-cultures-arent-compatible
https://www.washingtonpost.com/powerpost/schumer-pelosi-set-to-meet-with-trump-on-wall-but-house-gop-stands-firm/2018/12/11/2604b1ae-fd56-11e8-862a-b6a6f3ce8199_story.html?utm_term=.31012a2bc322
https://www.nytimes.com/2018/12/24/us/politics/congress-trump-government-shutdown.html?module=inline
https://www.pon.harvard.edu/daily/dealmaking-daily/5-tips-for-closing-the-deal/
https://www.nytimes.com/2018/12/20/opinion/brexit-theresa-may-negotiations.html?action=click&module=Opinion&pgtype=Homepage
https://www.pon.harvard.edu/daily/negotiation-skills-daily/negotiation-skills-threat-response-at-the-bargaining-table/
https://www.pon.harvard.edu/daily/business-negotiations/how-to-negotiate-a-business-deal/
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Let’s look at another story about consumer behavior that relates to framing in negotiation, as described by Itamar Simonson of Stanford’s Graduate School

of Business and the late Amos Tversky in a 1992 study. Upscale retailer Williams-Sonoma was selling a bread-making machine priced at $275. Eventually, the

company also began selling a similar but larger bread-making machine, this one priced at $429. Williams-Sonoma sold few units of the more expensive

machine, but after it was on the market, sales of the less-expensive machine almost doubled. Apparently, the $275 model didn’t seem like a bargain until it

was sitting next to the $429 model.

Translated to the context of framing in negotiation, the contrast effect suggests a strategic move: Ask for more than you realistically expect, accept rejection,

and then shade your offer downward. Your fellow price negotiator is likely to find a reasonable offer even more appealing after rejecting an offer that’s out of

the question. Real-estate agents sometimes play on this tendency by taking buyers to see overpriced, run-down homes before showing them ordinary homes

that appear stunning by comparison, according to psychologist Robert Cialdini of Arizona State University.

So, try putting forth MESOs that aim higher than your counterpart is likely to accept. His reaction to the offers will help you frame a subsequent set that,

thanks to the contrast effect, are more likely to hit the mark.

 What strategies have you used when framing in negotiation?

Some negotiators seem to believe that hard-bargaining tactics are the key to success. They resort to threats, extreme demands, and even unethical behavior

to try to get the upper hand in a negotiation.

In fact, negotiators who fall back on hard-bargaining strategies in negotiation are typically betraying a lack of understanding about the gains that can be

achieved in most business negotiations. When negotiators resort to hard-bargaining tactics, they convey that they view negotiation as a win-lose enterprise.

A small percentage of business negotiations that concern only one issue, such as price, can indeed be viewed as win-lose negotiations, or distributive

negotiations.

Much more commonly, however, business negotiations involve multiple issues. As a result, these so-called integrative negotiations give parties the potential

to create win-win outcomes, or mutually beneficial agreements. Business negotiators can negotiate by brainstorming creative solutions, identifying

differences in preferences that can be ripe for tradeoffs, and building trust.

Unfortunately, when parties resort to hard-bargaining tactics in negotiations with integrative potential, they risk missing out on these benefits. Because

negotiators tend to respond in the way they are treated, one party’s negotiation hardball tactics can create a vicious cycle of threats, demands, and other

hardball strategies. This pattern can create a hard-bargaining negotiation that easily deteriorates into impasse, distrust, or a deal that’s supbar for everyone

involved.

10 Common Hard-Bargaining Tactics & Negotiation Skills
To prevent your negotiation from disintegrating into hard-bargaining tactics, you first need to make a commitment not to engage in these tactics yourself.

Remember that there are typically better ways of meeting your goals, such as building trust, asking lots of questions, and exploring differences.

Next, you need to prepare for your counterpart’s hard-bargaining tactics. To do so, you first will have to be able to identify them. In their book Beyond

Winning: Negotiating to Create Value in Deals and Disputes, Robert Mnookin, Scott Peppet, and Andrew Tulumello offer advice to avoid being caught off-guard

by hard bargainers. The better prepared we are for hard-bargaining strategies in negotiation, the better able we will be to defuse them.

Here is a list of the 10 hardball tactics in negotiation to watch out for from the authors of Beyond Winning:

1. Extreme demands followed up by small, slow concessions. Perhaps the most common of all hard-bargaining tactics, this one

protects dealmakers from making concessions too quickly. However, it can keep parties from making a deal and unnecessarily drag

out business negotiations. To head off this tactic, have a clear sense of your own goals, best alternative to a negotiated agreement

(BATNA), and bottom line – and don’t be rattled by an aggressive opponent.

2. Commitment tactics. Your opponent may say that his hands are tied or that he has only limited discretion to negotiate with you. Do

what you can to find out if these commitment tactics are genuine. You may find that you need to negotiate with someone who has

greater authority to do business with you.

3. Take-it-or-leave-it negotiation strategy. Offers should rarely be nonnegotiable. To defuse this hard-bargaining tactic, try ignoring it

and focus on the content of the offer instead, then make a counter-offer that meets both parties’ needs.

4. Inviting unreciprocated offers. When you make an offer, you may find that your counterpart asks you to make a concession before

making a counteroffer herself. Don’t bid against yourself by reducing your demands; instead, indicate that you are waiting for a

counteroffer.

https://www.pon.harvard.edu/daily/negotiation-skills-daily/price-anchoring-101/
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5. Trying to make you f linch. Sometimes you may find that your opponent keeps making greater and greater demands, waiting for you

to reach your breaking point and concede. Name the hard-bargaining tactic and clarify that you will only engage in a reciprocal

exchange of offers.

6. Personal insults and feather ruff ling. Personal attacks can feed on your insecurities and make you vulnerable. Take a break if you feel

yourself getting flustered, and let the other party know that you won’t tolerate insults and other cheap ploys.

7. Bluff ing, puff ing, and lying. Exaggerating and misrepresenting facts can throw you off guard. Be skeptical about claims that seem

too good to be true and investigate them closely.

8. Threats and warnings. Want to know how to deal with threats? The first step is recognizing threats and oblique warnings as the

hard-bargaining tactics they are. Ignoring a threat and naming a threat can be two effective strategies for defusing them.

9. Belittling your alternatives. The other party might try to make you cave in by belittling your BATNA. Don’t let her shake your resolve.

10. Good cop, bad cop. When facing off with a two-negotiator team, you may find that one person is reasonable and the other is tough.

Realize that they are working together and don’t be taken in by such hard-bargaining tactics.

Are there any other hard-bargaining strategies in negotiation that you’ve encountered that you would add to this list? We would love to hear from you!

Negotiating effectively with colleagues can be more challenging than dealing with outsiders. Conventional wisdom advises addressing team conflict by

staying focused on tasks and avoiding relationship issues. Yet a case study of conflict management by Harvard Business School professor Amy Edmondson

and Diana McLain Smith of The Monitory Group concludes that this approach to dispute resolution works only when the issues are “cool” ones that can be

resolved through objective analysis.

The researchers found three common symptoms of “hot conflicts,” which are usually prompted by differences in underlying belief systems, interests, and

values:

Team members persist in arguing the same points.

When the team reaches impasses, talks get personal. Accusations may be spoken out loud, and members may speculate privately

about one another’s motives.

Once negative attributions take hold, emotions flare and progress halts.

 Resolving Conf lict Using 3 Specif ic Dispute Resolution Skills

The authors discovered that management teams can resolve hot conflicts by integrating three specific skills.

First, engage in individual self-management, or “the ability to examine and transform the thoughts and feelings that hijack one’s ability to reason calmly

when conflicts heat up.” (See also, A Case Study of Conflict Management: Family Conflict Resolution Lessons from the Home).

Second, mutually manage conversations so that taboo topics and feelings can be raised without fear of emotional eruptions. That requires deft framing and

a willingness to find the concern beneath seemingly irrational comments. (For more negotiation tips on how to frame the conversation, see also

International Negotiations and Agenda Setting).

The first two practices support a third skill: managing team relationships for the long term, which requires trust building and investing in the key individual

relationships, specifically those that lie on “organizational fault lines” where intrafirm conflicts occur. (See also, Negotiation Examples and Negotiation

Techniques: Six Strategies for Building Trust in Negotiations).

It also requires shared appreciation of the dynamic quality of relationships: how “what I say affects what you think, which affects what you say and then what I

think next, and so on.” Without that kind of insight, each teammate will feel blameless for the problems that plague the group.

How have conf lict management skills helped you in a negotiation? Let us know in the comments.

Related Business Negotiations Article: Best Negotiation Examples – Negotiating Conflicts of Interest

Adapted from “Resolve Hot Topics with Cooler Heads,” first published in the Negotiation newsletter, May 2007.

Originally published in 2011.
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Adoption of this form does not constitute a conclusive defense to charges of unlawful sexual harassment. Each claim of 
sexual harassment will be determined in accordance with existing legal standards, with due consideration of the particular 
facts and circumstances of the claim, including but not limited to the existence of an effective anti-harassment policy and 
procedure. 

Page 1 of 3 

 

 
 

 [Name of employer] 
 
New York State Labor Law requires all employers to adopt a sexual harassment prevention policy that 
includes a complaint form to report alleged incidents of sexual harassment.  
 
If you believe that you have been subjected to sexual harassment, you are encouraged to complete this form 
and submit it to [person or office designated; contact information for designee or office; how the form can be 
submitted]. You will not be retaliated against for filing a complaint. 
 
If you are more comfortable reporting verbally or in another manner, your employer should complete this form, 
provide you with a copy and follow its sexual harassment prevention policy by investigating the claims as 
outlined at the end of this form. 
 

For additional resources, visit: ny.gov/programs/combating-sexual-harassment-workplace  
 
 
 
COMPLAINANT INFORMATION 
 
Name:         
  
Work Address:        Work Phone:        
 
 
Job Title:        Email:        
 
Select Preferred Communication Method:         Email   Phone   In person 
 
 
 
SUPERVISORY INFORMATION 
 
Immediate Supervisor’s Name:        
 
Title:        
 
Work Phone:        Work Address:       
 
 
 
 
 
 
 

Model Complaint Form for  
Reporting Sexual Harassment 
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COMPLAINT INFORMATION 
 
1. Your complaint of Sexual Harassment is made about: 
 

Name:        Title:        
 
Work Address:           Work Phone:       
 
Relationship to you: Supervisor   Subordinate   Co-Worker   Other 
 
 

2. Please describe what happened and how it is affecting you and your work. Please use additional 
sheets of paper if necessary and attach any relevant documents or evidence. 

 
      

 
 
3. Date(s) sexual harassment occurred:       

 
Is the sexual harassment continuing? Yes No 
 
 

4. Please list the name and contact information of any witnesses or individuals who may have 
information related to your complaint: 
 
      
 
 

The last question is optional, but may help the investigation. 
 

5. Have you previously complained or provided information (verbal or written) about related 
incidents? If yes, when and to whom did you complain or provide information? 
 
      
 

 
If you have retained legal counsel and would like us to work with them, please provide their contact 
information. 

 
 

 
 
 
 

 
 
Signature: __________________________ Date: __________________ 
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Instructions for Employers 
 
If you receive a complaint about alleged sexual harassment, follow your sexual harassment 
prevention policy.  
 
An investigation involves: 

• Speaking with the employee 
• Speaking with the alleged harasser 
• Interviewing witnesses 
• Collecting and reviewing any related documents 

 
While the process may vary from case to case, all allegations should be investigated promptly and 
resolved as quickly as possible. The investigation should be kept confidential to the extent possible. 
 
Document the findings of the investigation and basis for your decision along with any corrective 
actions taken and notify the employee and the individual(s) against whom the complaint was made. 
This may be done via email. 
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Notice Concerning the
Supreme Court�s
Decision in Vance v.
Ball State
University, 133 S. Ct.
2434 (2013)

The standard for employer liability
for hostile work environment
harassment depends typically on
whether or not the harasser is the
victim�s supervisor. An employer
is vicariously liable for a hostile
work environment created by a
supervisor. In Vance v. Ball State

The U.S. Equal Employment Opportunity Commission

 

NOTICE

Number

EEOC
915.002

Date

  6/18/99

1. SUBJECT: Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors

2. PURPOSE: This document provides guidance regarding employer liability for harassment by supervisors based on
sex, race, color, religion, national origin, age, disability, or protected activity.

3. EFFECTIVE DATE: Upon receipt.

4. EXPIRATION DATE: As an exception to EEOC Order 205.001, Appendix B, Attachment 4, § a(5), this Notice will
remain in effect until rescinded or superseded.

5. ORIGINATOR: Title VII/EPA/ADEA Division, Office of Legal Counsel.

6. INSTRUCTIONS: File after Section 615 of Volume II of the Compliance Manual.

6/18/99                      /s/
Date                      Ida L. Castro
                          Chairwoman

Enforcement Guidance on Vicarious Employer
Liability for Unlawful Harassment by Supervisors

I. Introduction

In Burlington Industries, Inc. v. Ellerth, 118 S. Ct. 2257 (1998), and Faragher v.
City of Boca Raton, 118 S. Ct. 2275 (1998), the Supreme Court made clear that
employers are subject to vicarious liability for unlawful harassment by supervisors.
The standard of liability set forth in these decisions is premised on two principles:
1) an employer is responsible for the acts of its supervisors, and 2) employers
should be encouraged to prevent harassment and employees should be encouraged
to avoid or limit the harm from harassment. In order to accommodate these
principles, the Court held that an employer is always liable for a supervisor’s
harassment if it culminates in a tangible employment action. However, if it does not,
the employer may be able to avoid liability or limit damages by establishing an
affirmative defense that includes two necessary elements:

the employer exercised reasonable care to prevent and correct promptly any
harassing behavior, and
the employee unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the employer or to avoid harm otherwise.
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University, 133 S. Ct. 2434 (2013),
the Supreme Court rejected in part
the EEOC�s definition of
�supervisor.� The Court held that
an employee is a �supervisor� if
the employer has empowered that
employee �to take tangible
employment actions against the
victim, i.e., to effect a �significant
change in employment status, such
as hiring, firing, failing to promote,
reassignment with significantly
different responsibilities, or a
decision causing a significant
change in benefits.�� The Court
stated that an employer is liable for
hostile work environment
harassment by employees who are
not supervisors if the employer was
�negligent in failing to prevent
harassment from taking place.� In
assessing such negligence, the
Court explained, �the nature and
degree of authority wielded by the
harasser is an important factor to be
considered in determining whether
the employer was negligent.� Also
relevant is �[e]vidence that an
employer did not monitor the
workplace, failed to respond to
complaints, failed to provide a
system for registering complaints,
or effectively discouraged
complaints from being filed.�

While the Faragher and Ellerth decisions addressed sexual harassment, the Court’s
analysis drew upon standards set forth in cases involving harassment on other
protected bases. Moreover, the Commission has always taken the position that the
same basic standards apply to all types of prohibited harassment.1 Thus, the
standard of liability set forth in the decisions applies to all forms of unlawful
harassment. (See section II, below.)

Harassment remains a pervasive problem in American workplaces. The number of
harassment charges filed with the EEOC and state fair employment practices
agencies has risen significantly in recent years. For example, the number of sexual
harassment charges has increased from 6,883 in fiscal year 1991 to 15,618 in fiscal
year 1998. The number of racial harassment charges rose from 4,910 to 9,908
charges in the same time period.

While the anti-discrimination statutes seek to remedy discrimination, their primary
purpose is to prevent violations. The Supreme Court, in Faragher and Ellerth, relied
on Commission guidance which has long advised employers to take all necessary
steps to prevent harassment.2 The new affirmative defense gives credit for such
preventive efforts by an employer, thereby “implement[ing] clear statutory policy
and complement[ing] the Government’s Title VII enforcement efforts.”3

The question of liability arises only after there is a determination that unlawful
harassment occurred. Harassment does not violate federal law unless it involves
discriminatory treatment on the basis of race, color, sex, religion, national origin,
age of 40 or older, disability, or protected activity under the anti-discrimination
statutes. Furthermore, the anti-discrimination statutes are not a “general civility
code.”4 Thus federal law does not prohibit simple teasing, offhand comments, or
isolated incidents that are not “extremely serious.”5 Rather, the conduct must be “so
objectively offensive as to alter the ‘conditions’ of the victim’s employment.”6 The
conditions of employment are altered only if the harassment culminated in a
tangible employment action or was sufficiently severe or pervasive to create a
hostile work environment.7 Existing Commission guidance on the standards for
determining whether challenged conduct rises to the level of unlawful harassment
remains in effect.

This document supersedes previous Commission guidance on the issue of vicarious liability for harassment by
supervisors.8 The Commission’s long-standing guidance on employer liability for harassment by co-workers remains in
effect - - an employer is liable if it knew or should have known of the misconduct, unless it can show that it took
immediate and appropriate corrective action.9 The standard is the same in the case of non-employees, but the
employer’s control over such individuals’ misconduct is considered.10

II. The Vicarious Liability Rule Applies to Unlawful Harassment on All
Covered Bases

The rule in Ellerth and Faragher regarding vicarious liability applies to harassment by supervisors based on race, color,
sex (whether or not of a sexual nature11), religion, national origin, protected activity,12 age, or disability.13 Thus,
employers should establish anti-harassment policies and complaint procedures covering all forms of unlawful
harassment.14

III. Who Qualifies as a Supervisor?
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A. Harasser in Supervisory Chain of Command

An employer is subject to vicarious liability for unlawful harassment if the harassment was committed by “a supervisor
with immediate (or successively higher) authority over the employee.”15 Thus, it is critical to determine whether the
person who engaged in unlawful harassment had supervisory authority over the complainant.

The federal employment discrimination statutes do not contain or define the term “supervisor.”16 The statutes make
employers liable for the discriminatory acts of their “agents,”17 and supervisors are agents of their employers. However,
agency principles “may not be transferable in all their particulars” to the federal employment discrimination statutes.18

The determination of whether an individual has sufficient authority to qualify as a “supervisor” for purposes of vicarious
liability cannot be resolved by a purely mechanical application of agency law.19 Rather, the purposes of the anti-
discrimination statutes and the reasoning of the Supreme Court decisions on harassment must be considered.

The Supreme Court, in Faragher and Ellerth, reasoned that vicarious liability for supervisor harassment is appropriate
because supervisors are aided in such misconduct by the authority that the employers delegated to them.20 Therefore,
that authority must be of a sufficient magnitude so as to assist the harasser explicitly or implicitly in carrying out the
harassment. The determination as to whether a harasser had such authority is based on his or her job function rather than
job title (e.g., “team leader”) and must be based on the specific facts.

An individual qualifies as an employee’s “supervisor” if:

the individual has authority to undertake or recommend tangible employment decisions affecting the employee; or
the individual has authority to direct the employee’s daily work activities.

1. Authority to Undertake or Recommend Tangible Employment Actions

An individual qualifies as an employee’s “supervisor” if he or she is authorized to undertake tangible employment
decisions affecting the employee. “Tangible employment decisions” are decisions that significantly change another
employee’s employment status. (For a detailed explanation of what constitutes a tangible employment action, see
subsection IV(B), below.) Such actions include, but are not limited to, hiring, firing, promoting, demoting, and
reassigning the employee. As the Supreme Court stated,“[t]angible employment actions fall within the special province
of the supervisor.”21

An individual whose job responsibilities include the authority to recommend tangible job decisions affecting an
employee qualifies as his or her supervisor even if the individual does not have the final say. As the Supreme Court
recognized in Ellerth, a tangible employment decision “may be subject to review by higher level supervisors.”22 As
long as the individual’s recommendation is given substantial weight by the final decision maker(s), that individual meets
the definition of supervisor.

2. Authority to Direct Employee’s Daily Work Activities

An individual who is authorized to direct another employee’s day-to-day work activities qualifies as his or her
supervisor even if that individual does not have the authority to undertake or recommend tangible job decisions. Such an
individual’s ability to commit harassment is enhanced by his or her authority to increase the employee’s workload or
assign undesirable tasks, and hence it is appropriate to consider such a person a “supervisor” when determining whether
the employer is vicariously liable.

In Faragher, one of the harassers was authorized to hire, supervise, counsel, and discipline lifeguards, while the other
harasser was responsible for making the lifeguards’ daily work assignments and supervising their work and fitness
training.23 There was no question that the Court viewed them both as “supervisors,” even though one of them apparently
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lacked authority regarding tangible job decisions.24

An individual who is temporarily authorized to direct another employee’s daily work activities qualifies as his or her
“supervisor” during that time period. Accordingly, the employer would be subject to vicarious liability if that individual
commits unlawful harassment of a subordinate while serving as his or her supervisor.

On the other hand, someone who merely relays other officials’ instructions regarding work assignments and reports
back to those officials does not have true supervisory authority. Furthermore, someone who directs only a limited
number of tasks or assignments would not qualify as a “supervisor.” For example, an individual whose delegated
authority is confined to coordinating a work project of limited scope is not a “supervisor.”

B. Harasser Outside Supervisory Chain of Command

In some circumstances, an employer may be subject to vicarious liability for harassment by a supervisor who does not
have actual authority over the employee. Such a result is appropriate if the employee reasonably believed that the
harasser had such power.25 The employee might have such a belief because, for example, the chains of command are
unclear. Alternatively, the employee might reasonably believe that a harasser with broad delegated powers has the
ability to significantly influence employment decisions affecting him or her even if the harasser is outside the
employee’s chain of command.

If the harasser had no actual supervisory power over the employee, and the employee did not reasonably believe that the
harasser had such authority, then the standard of liability for co-worker harassment applies.

IV. Harassment by Supervisor That Results in a Tangible Employment
Action

A. Standard of Liability

An employer is always liable for harassment by a supervisor on a prohibited basis that culminates in a tangible
employment action. No affirmative defense is available in such cases.26 The Supreme Court recognized that this result
is appropriate because an employer acts through its supervisors, and a supervisor’s undertaking of a tangible
employment action constitutes an act of the employer.27

B. Definition of “Tangible Employment Action”

A tangible employment action is “a significant change in employment status.”28 Unfulfilled threats are insufficient.
Characteristics of a tangible employment action are:29

1. A tangible employment action is the means by which the supervisor brings the official power
of the enterprise to bear on subordinates, as demonstrated by the following :

it requires an official act of the enterprise;
it usually is documented in official company records;
it may be subject to review by higher level supervisors; and
it often requires the formal approval of the enterprise and use of its internal processes.

2. A tangible employment action usually inflicts direct economic harm.

3. A tangible employment action, in most instances, can only be caused by a supervisor or
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other person acting with the authority of the company.

Examples of tangible employment actions include:30

hiring and firing;
promotion and failure to promote;
demotion;31

undesirable reassignment;
a decision causing a significant change in benefits;
compensation decisions; and
work assignment.

Any employment action qualifies as “tangible” if it results in a significant change in employment status. For example,
significantly changing an individual’s duties in his or her existing job constitutes a tangible employment action
regardless of whether the individual retains the same salary and benefits.32 Similarly, altering an individual’s duties in a
way that blocks his or her opportunity for promotion or salary increases also constitutes a tangible employment action.33

On the other hand, an employment action does not reach the threshold of “tangible” if it results in only an insignificant
change in the complainant’s employment status. For example, altering an individual’s job title does not qualify as a
tangible employment action if there is no change in salary, benefits, duties, or prestige, and the only effect is a bruised
ego.34 However, if there is a significant change in the status of the position because the new title is less prestigious and
thereby effectively constitutes a demotion, a tangible employment action would be found.35

If a supervisor undertakes or recommends a tangible job action based on a subordinate’s response to unwelcome sexual
demands, the employer is liable and cannot raise the affirmative defense. The result is the same whether the employee
rejects the demands and is subjected to an adverse tangible employment action or submits to the demands and
consequently obtains a tangible job benefit.36 Such harassment previously would have been characterized as “quid pro
quo.” It would be a perverse result if the employer is foreclosed from raising the affirmative defense if its supervisor
denies a tangible job benefit based on an employee’s rejection of unwelcome sexual demands, but can raise the defense
if its supervisor grants a tangible job benefit based on submission to such demands. The Commission rejects such an
analysis. In both those situations the supervisor undertakes a tangible employment action on a discriminatory basis. The
Supreme Court stated that there must be a significant change in employment status; it did not require that the change be
adverse in order to qualify as tangible.37

If a challenged employment action is not “tangible,” it may still be considered, along with other evidence, as part of a
hostile environment claim that is subject to the affirmative defense. In Ellerth, the Court concluded that there was no
tangible employment action because the supervisor never carried out his threats of job harm. Ellerth could still proceed
with her claim of harassment, but the claim was properly “categorized as a hostile work environment claim which
requires a showing of severe or pervasive conduct.” 118 S. Ct. at 2265.

C. Link Between Harassment and Tangible Employment Action

When harassment culminates in a tangible employment action, the employer cannot raise the affirmative defense. This
sort of claim is analyzed like any other case in which a challenged employment action is alleged to be discriminatory. If
the employer produces evidence of a non-discriminatory explanation for the tangible employment action, a
determination must be made whether that explanation is a pretext designed to hide a discriminatory motive.

For example, if an employee alleged that she was demoted because she refused her supervisor’s sexual advances, a
determination would have to be made whether the demotion was because of her response to the advances, and hence
because of her sex. Similarly, if an employee alleges that he was discharged after being subjected to severe or pervasive
harassment by his supervisor based on his national origin, a determination would have to be made whether the discharge
was because of the employee’s national origin.
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A strong inference of discrimination will arise whenever a harassing supervisor undertakes or has significant input into a
tangible employment action affecting the victim,38 because it can be “assume[d] that the harasser...could not act as an
objective, non-discriminatory decision maker with respect to the plaintiff.”39 However, if the employer produces
evidence of a non-discriminatory reason for the action, the employee will have to prove that the asserted reason was a
pretext designed to hide the true discriminatory motive.

If it is determined that the tangible action was based on a discriminatory reason linked to the preceding harassment,
relief could be sought for the entire pattern of misconduct culminating in the tangible employment action, and no
affirmative defense is available.40 However, the harassment preceding the tangible employment action must be severe
or pervasive in order to be actionable.31 If the tangible employment action was based on a non-discriminatory motive,
then the employer would have an opportunity to raise the affirmative defense to a claim based on the preceding
harassment.42

V. Harassment by Supervisor That Does Not Result in a Tangible
Employment Action

A. Standard of Liability

When harassment by a supervisor creates an unlawful hostile environment but does not result in a tangible employment
action, the employer can raise an affirmative defense to liability or damages, which it must prove by a preponderance of
the evidence. The defense consists of two necessary elements:

the employer exercised reasonable care to prevent and correct promptly any harassment; and
the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the
employer or to avoid harm otherwise.

B. Effect of Standard

If an employer can prove that it discharged its duty of reasonable care and that the employee could have avoided all of
the harm but unreasonably failed to do so, the employer will avoid all liability for unlawful harassment.43 For example,
if an employee was subjected to a pattern of disability-based harassment that created an unlawful hostile environment,
but the employee unreasonably failed to complain to management before she suffered emotional harm and the employer
exercised reasonable care to prevent and promptly correct the harassment, then the employer will avoid all liability.

If an employer cannot prove that it discharged its duty of reasonable care and that the employee unreasonably failed to
avoid the harm, the employer will be liable. For example, if unlawful harassment by a supervisor occurred and the
employer failed to exercise reasonable care to prevent it, the employer will be liable even if the employee unreasonably
failed to complain to management or even if the employer took prompt and appropriate corrective action when it gained
notice.44

In most circumstances, if employers and employees discharge their respective duties of reasonable care, unlawful
harassment will be prevented and there will be no reason to consider questions of liability. An effective complaint
procedure “encourages employees to report harassing conduct before it becomes severe or pervasive,”45 and if an
employee promptly utilizes that procedure, the employer can usually stop the harassment before actionable harm
occurs.46

In some circumstances, however, unlawful harassment will occur and harm will result despite the exercise of requisite
legal care by the employer and employee. For example, if an employee’s supervisor directed frequent, egregious racial
epithets at him that caused emotional harm virtually from the outset, and the employee promptly complained, corrective
action by the employer could prevent further harm but might not correct the actionable harm that the employee already
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had suffered.47 Alternatively, if an employee complained about harassment before it became severe or pervasive,
remedial measures undertaken by the employer might fail to stop the harassment before it reaches an actionable level,
even if those measures are reasonably calculated to halt it. In these circumstances, the employer will be liable because
the defense requires proof that it exercised reasonable legal care and that the employee unreasonably failed to avoid the
harm. While a notice-based negligence standard would absolve the employer of liability, the standard set forth in Ellerth
and Faragher does not. As the Court explained, vicarious liability sets a “more stringent standard” for the employer
than the “minimum standard” of negligence theory.48

While this result may seem harsh to a law abiding employer, it is consistent with liability standards under the anti-
discrimination statutes which generally make employers responsible for the discriminatory acts of their supervisors.49 If,
for example, a supervisor rejects a candidate for promotion because of national origin-based bias, the employer will be
liable regardless of whether the employee complained to higher management and regardless of whether higher
management had any knowledge about the supervisor’s motivation.50 Harassment is the only type of discrimination
carried out by a supervisor for which an employer can avoid liability, and that limitation must be construed narrowly.
The employer will be shielded from liability for harassment by a supervisor only if it proves that it exercised reasonable
care in preventing and correcting the harassment and that the employee unreasonably failed to avoid all of the harm. If
both parties exercise reasonable care, the defense will fail.

In some cases, an employer will be unable to avoid liability completely, but may be able to
establish the affirmative defense as a means to limit damages.51 The defense only limits damages where the employee
reasonably could have avoided some but not all of the harm from the harassment. In the example above, in which the
supervisor used frequent, egregious racial epithets, an unreasonable delay by the employee in complaining could limit
damages but not eliminate liability entirely. This is because a reasonably prompt complaint would have reduced, but not
eliminated, the actionable harm.52

C. First Prong of Affirmative Defense: Employer’s Duty to Exercise Reasonable
Care

The first prong of the affirmative defense requires a showing by the employer that it undertook reasonable care to
prevent and promptly correct harassment. Such reasonable care generally requires an employer to establish, disseminate,
and enforce an anti-harassment policy and complaint procedure and to take other reasonable steps to prevent and correct
harassment. The steps described below are not mandatory requirements - - whether or not an employer can prove that it
exercised reasonable care depends on the particular factual circumstances and, in some cases, the nature of the
employer’s workforce. Small employers may be able to effectively prevent and correct harassment through informal
means, while larger employers may have to institute more formal mechanisms.53

There are no “safe harbors” for employers based on the written content of policies and procedures. Even the best policy
and complaint procedure will not alone satisfy the burden of proving reasonable care if, in the particular circumstances
of a claim, the employer failed to implement its process effectively.54 If, for example, the employer has an adequate
policy and complaint procedure and properly responded to an employee’s complaint of harassment, but management
ignored previous complaints by other employees about the same harasser, then the employer has not exercised
reasonable care in preventing the harassment.55 Similarly, if the employer has an adequate policy and complaint
procedure but an official failed to carry out his or her responsibility to conduct an effective investigation of a harassment
complaint, the employer has not discharged its duty to exercise reasonable care. Alternatively, lack of a formal policy
and complaint procedure will not defeat the defense if the employer exercised sufficient care through other means.

1. Policy and Complaint Procedure

It generally is necessary for employers to establish, publicize, and enforce anti-harassment policies and complaint
procedures. As the Supreme Court stated, “Title VII is designed to encourage the creation of anti-harassment policies
and effective grievance mechanisms.” Ellerth, 118 S. Ct. at 2270. While the Court noted that this “is not necessary in
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every instance as a matter of law,”56 failure to do so will make it difficult for an employer to prove that it exercised
reasonable care to prevent and correct harassment.57 (See section V(C)(3), below, for discussion of preventive and
corrective measures by small businesses.)

An employer should provide every employee with a copy of the policy and complaint procedure, and redistribute it
periodically. The policy and complaint procedure should be written in a way that will be understood by all employees in
the employer’s workforce. Other measures to ensure effective dissemination of the policy and complaint procedure
include posting them in central locations and incorporating them into employee handbooks. If feasible, the employer
should provide training to all employees to ensure that they understand their rights and responsibilities.

An anti-harassment policy and complaint procedure should contain, at a minimum, the following elements:

A clear explanation of prohibited conduct;
Assurance that employees who make complaints of harassment or provide information related to such complaints
will be protected against retaliation;
A clearly described complaint process that provides accessible avenues of complaint;
Assurance that the employer will protect the confidentiality of harassment complaints to the extent possible;
A complaint process that provides a prompt, thorough, and impartial investigation; and
Assurance that the employer will take immediate and appropriate corrective action when it determines that
harassment has occurred.

The above elements are explained in the following subsections.

Prohibition Against Harassment

An employer’s policy should make clear that it will not tolerate harassment based on sex (with or without sexual
conduct), race, color, religion, national origin, age, disability, and protected activity (i.e., opposition to prohibited
discrimination or participation in the statutory complaint process). This prohibition should cover harassment by anyone
in the workplace – supervisors, co-workers or non-employees.58 Management should convey the seriousness of the
prohibition. One way to do that is for the mandate to “come from the top,” i.e., from upper management.

The policy should encourage employees to report harassment before it becomes severe or pervasive. While isolated
incidents of harassment generally do not violate federal law, a pattern of such incidents may be unlawful. Therefore, to
discharge its duty of preventive care, the employer must make clear to employees that it will stop harassment before it
rises to the level of a violation of federal law.

Protection Against Retaliation

An employer should make clear that it will not tolerate adverse treatment of employees because they report harassment
or provide information related to such complaints. An anti-harassment policy and complaint procedure will not be
effective without such an assurance.59

Management should undertake whatever measures are necessary to ensure that retaliation does not occur. For example,
when management investigates a complaint of harassment, the official who interviews the parties and witnesses should
remind these individuals about the prohibition against retaliation. Management also should scrutinize employment
decisions affecting the complainant and witnesses during and after the investigation to ensure that such decisions are not
based on retaliatory motives.

Effective Complaint Process

An employer’s harassment complaint procedure should be designed to encourage victims to come forward. To that end,
it should clearly explain the process and ensure that there are no unreasonable obstacles to complaints. A complaint
procedure should not be rigid, since that could defeat the goal of preventing and correcting harassment. When an
employee complains to management about alleged harassment, the employer is obligated to investigate the allegation
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regardless of whether it conforms to a particular format or is made in writing.

The complaint procedure should provide accessible points of contact for the initial complaint.60 A complaint process is
not effective if employees are always required to complain first to their supervisors about alleged harassment, since the
supervisor may be a harasser.61 Moreover, reasonable care in preventing and correcting harassment requires an
employer to instruct all supervisors to report complaints of harassment to appropriate officials.62

It is advisable for an employer to designate at least one official outside an employee’s chain of command to take
complaints of harassment. For example, if the employer has an office of human resources, one or more officials in that
office could be authorized to take complaints. Allowing an employee to bypass his or her chain of command provides
additional assurance that the complaint will be handled in an impartial manner, since an employee who reports
harassment by his or her supervisor may feel that officials within the chain of command will more readily believe the
supervisor’s version of events.

It also is important for an employer’s anti-harassment policy and complaint procedure to contain information about the
time frames for filing charges of unlawful harassment with the EEOC or state fair employment practice agencies and to
explain that the deadline runs from the last date of unlawful harassment, not from the date that the complaint to the
employer is resolved.63 While a prompt complaint process should make it feasible for an employee to delay deciding
whether to file a charge until the complaint to the employer is resolved, he or she is not required to do so.64

Confidentiality

An employer should make clear to employees that it will protect the confidentiality of harassment allegations to the
extent possible. An employer cannot guarantee complete confidentiality, since it cannot conduct an effective
investigation without revealing certain information to the alleged harasser and potential witnesses. However,
information about the allegation of harassment should be shared only with those who need to know about it. Records
relating to harassment complaints should be kept confidential on the same basis.65

A conflict between an employee’s desire for confidentiality and the employer’s duty to investigate may arise if an
employee informs a supervisor about alleged harassment, but asks him or her to keep the matter confidential and take no
action. Inaction by the supervisor in such circumstances could lead to employer liability. While it may seem reasonable
to let the employee determine whether to pursue a complaint, the employer must discharge its duty to prevent and
correct harassment.66 One mechanism to help avoid such conflicts would be for the employer to set up an informational
phone line which employees can use to discuss questions or concerns about harassment on an anonymous basis.67

Effective Investigative Process

An employer should set up a mechanism for a prompt, thorough, and impartial investigation into alleged harassment. As
soon as management learns about alleged harassment, it should determine whether a detailed fact-finding investigation
is necessary. For example, if the alleged harasser does not deny the accusation, there would be no need to interview
witnesses, and the employer could immediately determine appropriate corrective action.

If a fact-finding investigation is necessary, it should be launched immediately. The amount of time that it will take to
complete the investigation will depend on the particular circumstances.68 If, for example, multiple individuals were
allegedly harassed, then it will take longer to interview the parties and witnesses.

It may be necessary to undertake intermediate measures before completing the investigation to ensure that further
harassment does not occur. Examples of such measures are making scheduling changes so as to avoid contact between
the parties; transferring the alleged harasser; or placing the alleged harasser on non-disciplinary leave with pay pending
the conclusion of the investigation. The complainant should not be involuntarily transferred or otherwise burdened,
since such measures could constitute unlawful retaliation.

The employer should ensure that the individual who conducts the investigation will objectively gather and consider the
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relevant facts. The alleged harasser should not have supervisory authority over the individual who conducts the
investigation and should not have any direct or indirect control over the investigation. Whoever conducts the
investigation should be well-trained in the skills that are required for interviewing witnesses and evaluating credibility.

Questions to Ask Parties and Witnesses

When detailed fact-finding is necessary, the investigator should interview the complainant, the alleged harasser, and
third parties who could reasonably be expected to have relevant information. Information relating to the personal lives
of the parties outside the workplace would be relevant only in unusual circumstances. When interviewing the parties and
witnesses, the investigator should refrain from offering his or her opinion.

The following are examples of questions that may be appropriate to ask the parties and potential witnesses. Any actual
investigation must be tailored to the particular facts.

Questions to Ask the Complainant:

Who, what, when, where, and how: Who committed the alleged harassment? What exactly occurred or was said?
When did it occur and is it still ongoing? Where did it occur? How often did it occur? How did it affect you?
How did you react? What response did you make when the incident(s) occurred or afterwards?
How did the harassment affect you? Has your job been affected in any way?
Are there any persons who have relevant information? Was anyone present when the alleged harassment
occurred? Did you tell anyone about it? Did anyone see you immediately after episodes of alleged harassment?
Did the person who harassed you harass anyone else? Do you know whether anyone complained about
harassment by that person?
Are there any notes, physical evidence, or other documentation regarding the incident(s)?
How would you like to see the situation resolved?
Do you know of any other relevant information?

Questions to Ask the Alleged Harasser:

What is your response to the allegations?
If the harasser claims that the allegations are false, ask why the complainant might lie.
Are there any persons who have relevant information?
Are there any notes, physical evidence, or other documentation regarding the incident(s)?
Do you know of any other relevant information?

Questions to Ask Third Parties:

What did you see or hear? When did this occur? Describe the alleged harasser’s behavior toward the complainant
and toward others in the workplace.
What did the complainant tell you? When did s/he tell you this?
Do you know of any other relevant information?
Are there other persons who have relevant information?

Credibility Determinations

If there are conflicting versions of relevant events, the employer will have to weigh each party’s credibility. Credibility
assessments can be critical in determining whether the alleged harassment in fact occurred. Factors to consider include:

Inherent plausibility: Is the testimony believable on its face? Does it make sense?
Demeanor: Did the person seem to be telling the truth or lying?
Motive to falsify: Did the person have a reason to lie?
Corroboration: Is there witness testimony (such as testimony by eye-witnesses, people who saw the person
soon after the alleged incidents, or people who discussed the incidents with him or her at around the time that they
occurred) or physical evidence (such as written documentation) that corroborates the party’s testimony?
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Past record: Did the alleged harasser have a history of similar behavior in the past?

None of the above factors are determinative as to credibility. For example, the fact that there are no eye-witnesses to the
alleged harassment by no means necessarily defeats the complainant’s credibility, since harassment often occurs behind
closed doors. Furthermore, the fact that the alleged harasser engaged in similar behavior in the past does not necessarily
mean that he or she did so again.

Reaching a Determination

Once all of the evidence is in, interviews are finalized, and credibility issues are resolved, management should make a
determination as to whether harassment occurred. That determination could be made by the investigator, or by a
management official who reviews the investigator’s report. The parties should be informed of the determination.

In some circumstances, it may be difficult for management to reach a determination because of direct contradictions
between the parties and a lack of documentary or eye-witness corroboration. In such cases, a credibility assessment may
form the basis for a determination, based on factors such as those set forth above.

If no determination can be made because the evidence is inconclusive, the employer should still undertake further
preventive measures, such as training and monitoring.

Assurance of Immediate and Appropriate Corrective Action

An employer should make clear that it will undertake immediate and appropriate corrective action, including discipline,
whenever it determines that harassment has occurred in violation of the employer’s policy. Management should inform
both parties about these measures.69

Remedial measures should be designed to stop the harassment, correct its effects on the employee, and ensure that the
harassment does not recur. These remedial measures need not be those that the employee requests or prefers, as long as
they are effective.

In determining disciplinary measures, management should keep in mind that the employer could be found liable if the
harassment does not stop. At the same time, management may have concerns that overly punitive measures may subject
the employer to claims such as wrongful discharge, and may simply be inappropriate.

To balance the competing concerns, disciplinary measures should be proportional to the seriousness of the offense.70 If
the harassment was minor, such as a small number of “off-color” remarks by an individual with no prior history of
similar misconduct, then counseling and an oral warning might be all that is necessary. On the other hand, if the
harassment was severe or persistent, then suspension or discharge may be appropriate.71

Remedial measures should not adversely affect the complainant. Thus, for example, if it is necessary to separate the
parties, then the harasser should be transferred (unless the complainant prefers otherwise).72 Remedial responses that
penalize the complainant could constitute unlawful retaliation and are not effective in correcting the harassment.73

Remedial measures also should correct the effects of the harassment. Such measures should be designed to put the
employee in the position s/he would have been in had the misconduct not occurred.

Examples of Measures to Stop the Harassment and Ensure that it Does Not Recur:

oral74 or written warning or reprimand;
transfer or reassignment;
demotion;
reduction of wages;
suspension;
discharge;
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training or counseling of harasser to ensure that s/he understands why his or her conduct violated the employer’s
anti-harassment policy; and
monitoring of harasser to ensure that harassment stops.

Examples of Measures to Correct the Effects of the Harassment:

restoration of leave taken because of the harassment;
expungement of negative evaluation(s) in employee’s personnel file that arose from the harassment;
reinstatement;
apology by the harasser;
monitoring treatment of employee to ensure that s/he is not subjected to retaliation by the harasser or others in the
work place because of the complaint; and
correction of any other harm caused by the harassment (e.g., compensation for losses).

2. Other Preventive and Corrective Measures

An employer’s responsibility to exercise reasonable care to prevent and correct harassment is not limited to
implementing an anti-harassment policy and complaint procedure. As the Supreme Court stated, “the employer has a
greater opportunity to guard against misconduct by supervisors than by common workers; employers have greater
opportunity and incentive to screen them, train them, and monitor their performance.” Faragher, 118 S. Ct. at 2291.

An employer’s duty to exercise due care includes instructing all of its supervisors and managers to address or report to
appropriate officials complaints of harassment regardless of whether they are officially designated to take complaints75

and regardless of whether a complaint was framed in a way that conforms to the organization’s particular complaint
procedures.76 For example, if an employee files an EEOC charge alleging unlawful harassment, the employer should
launch an internal investigation even if the employee did not complain to management through its internal complaint
process.

Furthermore, due care requires management to correct harassment regardless of whether an employee files an internal
complaint, if the conduct is clearly unwelcome. For example, if there are areas in the workplace with graffiti containing
racial or sexual epithets, management should eliminate the graffiti and not wait for an internal complaint.77

An employer should ensure that its supervisors and managers understand their responsibilities under the organization’s
anti-harassment policy and complaint procedure. Periodic training of those individuals can help achieve that result. Such
training should explain the types of conduct that violate the employer’s anti-harassment policy; the seriousness of the
policy; the responsibilities of supervisors and managers when they learn of alleged harassment; and the prohibition
against retaliation.

An employer should keep track of its supervisors’ and managers’ conduct to make sure that they carry out their
responsibilities under the organization’s anti-harassment program.78 For example, an employer could include such
compliance in formal evaluations.

Reasonable preventive measures include screening applicants for supervisory jobs to see if any have a record of
engaging in harassment. If so, it may be necessary for the employer to reject a candidate on that basis or to take
additional steps to prevent harassment by that individual.

Finally, it is advisable for an employer to keep records of all complaints of harassment. Without such records, the
employer could be unaware of a pattern of harassment by the same individual. Such a pattern would be relevant to
credibility assessments and disciplinary measures.79

3. Small Businesses

It may not be necessary for an employer of a small workforce to implement the type of formal complaint process
described above. If it puts into place an effective, informal mechanism to prevent and correct harassment, a small
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employer could still satisfy the first prong of the affirmative defense to a claim of harassment.80 As the Court
recognized in Faragher, an employer of a small workforce might informally exercise sufficient care to prevent
harassment.81

For example, such an employer’s failure to disseminate a written policy against harassment on protected bases would
not undermine the affirmative defense if it effectively communicated the prohibition and an effective complaint
procedure to all employees at staff meetings. An owner of a small business who regularly meets with all of his or her
employees might tell them at monthly staff meetings that he or she will not tolerate harassment and that anyone who
experiences harassment should bring it “straight to the top.”

If a complaint is made, the business, like any other employer, must conduct a prompt, thorough, and impartial
investigation and undertake swift and appropriate corrective action where appropriate. The questions set forth in Section
V(C)(1)(e)(i), above, can help guide the inquiry and the factors set forth in Section V(C)(1)(e)(ii) should be considered
in evaluating the credibility of each of the parties.

D. Second Prong of Affirmative Defense: Employee’s Duty to Exercise Reasonable
Care

The second prong of the affirmative defense requires a showing by the employer that the aggrieved employee
“unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to
avoid harm otherwise.” Faragher, 118 S. Ct. at 2293; Ellerth, 118 S. Ct. at 2270.

This element of the defense arises from the general theory “that a victim has a duty ‘to use such means as are reasonable
under the circumstances to avoid or minimize the damages’ that result from violations of the statute.” Faragher, 18 S.
Ct. at 2292, quoting Ford Motor Co. v. EEOC, 458 U.S. 219, 231 n.15 (1982). Thus an employer who exercised
reasonable care as described in subsection V(C), above, is not liable for unlawful harassment if the aggrieved employee
could have avoided all of the actionable harm. If some but not all of the harm could have been avoided, then an award of
damages will be mitigated accordingly.82

A complaint by an employee does not automatically defeat the employer’s affirmative defense. If, for example, the
employee provided no information to support his or her allegation, gave untruthful information, or otherwise failed to
cooperate in the investigation, the complaint would not qualify as an effort to avoid harm. Furthermore, if the employee
unreasonably delayed complaining, and an earlier complaint could have reduced the harm, then the affirmative defense
could operate to reduce damages.

Proof that the employee unreasonably failed to use any complaint procedure provided by the employer will normally
satisfy the employer’s burden.83 However, it is important to emphasize that an employee who failed to complain does
not carry a burden of proving the reasonableness of that decision. Rather, the burden lies with the employer to prove that
the employee’s failure to complain was unreasonable.

1. Failure to Complain

A determination as to whether an employee unreasonably failed to complain or otherwise avoid harm depends on the
particular circumstances and information available to the employee at that time.84 An employee should not necessarily
be expected to complain to management immediately after the first or second incident of relatively minor harassment.
Workplaces need not become battlegrounds where every minor, unwelcome remark based on race, sex, or another
protected category triggers a complaint and investigation. An employee might reasonably ignore a small number of
incidents, hoping that the harassment will stop without resort to the complaint process.85 The employee may directly say
to the harasser that s/he wants the misconduct to stop, and then wait to see if that is effective in ending the harassment
before complaining to management. If the harassment persists, however, then further delay in complaining might be
found unreasonable.
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There might be other reasonable explanations for an employee’s delay in complaining or entire failure to utilize the
employer’s complaint process. For example, the employee might have had reason to believe that:86

using the complaint mechanism entailed a risk of retaliation;
there were obstacles to complaints; and
the complaint mechanism was not effective.

To establish the second prong of the affirmative defense, the employer must prove that the belief or perception
underlying the employee’s failure to complain was unreasonable.

Risk of Retaliation

An employer cannot establish that an employee unreasonably failed to use its complaint procedure if that employee
reasonably feared retaliation. Surveys have shown that employees who are subjected to harassment frequently do not
complain to management due to fear of retaliation.87 To assure employees that such a fear is unwarranted, the employer
must clearly communicate and enforce a policy that no employee will be retaliated against for complaining of
harassment.

Obstacles to Complaints

An employee’s failure to use the employer’s complaint procedure would be reasonable if that failure was based on
unnecessary obstacles to complaints. For example, if the process entailed undue expense by the employee,88

inaccessible points of contact for making complaints,89 or unnecessarily intimidating or burdensome requirements,
failure to invoke it on such a basis would be reasonable.

An employee’s failure to participate in a mandatory mediation or other alternative dispute resolution process also does
not does not constitute unreasonable failure to avoid harm. While an employee can be expected to cooperate in the
employer’s investigation by providing relevant information, an employee can never be required to waive rights, either
substantive or procedural, as an element of his or her exercise of reasonable care.90 Nor must an employee have to try to
resolve the matter with the harasser as an element of exercising due care.

Perception That Complaint Process Was Ineffective

An employer cannot establish the second prong of the defense based on the employee’s failure to complain if that failure
was based on a reasonable belief that the process was ineffective. For example, an employee would have a reasonable
basis to believe that the complaint process is ineffective if the procedure required the employee to complain initially to
the harassing supervisor. Such a reasonable basis also would be found if he or she was aware of instances in which co-
workers’ complaints failed to stop harassment. One way to increase employees’ confidence in the efficacy of the
complaint process would be for the employer to release general information to employees about corrective and
disciplinary measures undertaken to stop harassment.91

2. Other Efforts to Avoid Harm

Generally, an employer can prove the second prong of the affirmative defense if the employee unreasonably failed to
utilize its complaint process. However, such proof will not establish the defense if the employee made other efforts to
avoid harm.

For example, a prompt complaint by the employee to the EEOC or a state fair employment practices agency while the
harassment is ongoing could qualify as such an effort. A union grievance could also qualify as an effort to avoid harm.92

Similarly, a staffing firm worker who is harassed at the client’s workplace might report the harassment either to the
staffing firm or to the client, reasonably expecting that either would act to correct the problem.93 Thus the worker’s
failure to complain to one of those entities would not bar him or her from subsequently bringing a claim against it.
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With these and any other efforts to avoid harm, the timing of the complaint could affect liability or damages. If the
employee could have avoided some of the harm by complaining earlier, then damages would be mitigated accordingly.

VI. Harassment by “Alter Ego” of Employer

A. Standard of Liability

An employer is liable for unlawful harassment whenever the harasser is of a sufficiently high rank to fall “within that
class . . . who may be treated as the organization’s proxy.” Faragher, 118 S. Ct. at 2284.94 In such circumstances, the
official’s unlawful harassment is imputed automatically to the employer.95 Thus the employer cannot raise the
affirmative defense, even if the harassment did not result in a tangible employment action.

B. Officials Who Qualify as “Alter Egos” or “Proxies”

The Court, in Faragher, cited the following examples of officials whose harassment could be imputed automatically to
the employer:

president96

owner97

partner98

corporate officer

Faragher, 118 S. Ct. at 2284.

VII. Conclusion

The Supreme Court’s rulings in Ellerth and Faragher create an incentive for employers to implement and enforce strong
policies prohibiting harassment and effective complaint procedures. The rulings also create an incentive for employees
to alert management about harassment before it becomes severe and pervasive. If employers and employees undertake
these steps, unlawful harassment can often be prevented, thereby effectuating an important goal of the anti-
discrimination statutes.

FOOTNOTES

1 See, e.g., 29 C.F.R. § 1604.11 n. 1 (“The principles involved here continue to apply to race, color, religion or national
origin.”); EEOC Compliance Manual Section 615.11(a) (BNA 615:0025 (“Title VII law and agency principles will
guide the determination of whether an employer is liable for age harassment by its supervisors, employees, or non-
employees”).

2 See 1980 Guidelines at 29 C.F.R. § 1604.11(f) and Policy Guidance on Current Issues of Sexual Harassment, Section
E, 8 FEP Manual 405:6699 (Mar. 19, 1990), quoted in Faragher, 118 S. Ct. at 2292.

3 Faragher, 118 S. Ct. at 2292.

4 Oncale v. Sundowner Offshore Services, Inc., 118 S. Ct. 998, 1002 (1998).

5 Faragher, 118 S.Ct. at 2283. However, when isolated incidents that are not “extremely serious” come to the attention
of management, appropriate corrective action should still be taken so that they do not escalate. See Section V(C)(1)(a),
below.

6 Oncale, 118 S. Ct. at 1003.
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7 Some previous Commission documents classified harassment as either “quid pro quo” or hostile environment.
However, it is now more useful to distinguish between harassment that results in a tangible employment action and
harassment that creates a hostile work environment, since that dichotomy determines whether the employer can raise the
affirmative defense to vicarious liability. Guidance on the definition of “tangible employment action” appears in section
IV(B), below.

8 The guidance in this document applies to federal sector employers, as well as all other employers covered by the
statutes enforced by the Commission.

9 29 C.F.R. § 1604.11(d).

10 The Commission will rescind Subsection 1604.11(c) of the 1980 Guidelines on Sexual Harassment, 29 CFR §
1604.11(c). In addition, the following Commission guidance is no longer in effect: Subsection D of the 1990 Policy
Statement on Current Issues in Sexual Harassment(“Employer Liability for Harassment by Supervisors”), EEOC
Compliance Manual (BNA) N:4050-58 (3/19/90); and EEOC Compliance Manual Section 615.3(c) (BNA) 6:15-0007 -
0008.

The remaining portions of the 1980 Guidelines, the 1990 Policy Statement, and Section 615 of the Compliance Manual
remain in effect. Other Commission guidance on harassment also remains in effect, including the Enforcement
Guidance on Harris v. Forklift Sys., Inc., EEOC Compliance Manual (BNA) N:4071 (3/8/94) and the Policy Guidance
on Employer Liability for Sexual Favoritism, EEOC Compliance Manual (BNA) N:5051 (3/19/90).

11 Harassment that is targeted at an individual because of his or her sex violates Title VII even if it does not involve
sexual comments or conduct. Thus, for example, frequent, derogatory remarks about women could constitute unlawful
harassment even if the remarks are not sexual in nature. See 1990 Policy Guidance on Current Issues of Sexual
Harassment, subsection C(4) (“sex-based harassment - that is, harassment not involving sexual activity or language -
may also give rise to Title VII liability . . . if it is ‘sufficiently patterned or pervasive’ and directed at employees because
of their sex”).

12 “Protected activity” means opposition to discrimination or participation in proceedings covered by the anti-
discrimination statutes. Harassment based on protected activity can constitute unlawful retaliation. See EEOC
Compliance Manual Section 8 (“Retaliation”) (BNA) 614:001 (May 20, 1998).

13 For cases applying Ellerth and Faragher to harassment on different bases, see Hafford v. Seidner, 167 F.3d 1074,
1080 (6th Cir. 1999) (religion and race); Breeding v. Arthur J. Gallagher and Co., 164 F.3d 1151, 1158 (8th Cir. 1999)
(age); Allen v. Michigan Department of Corrections, 165 F.3d 405, 411 (6th Cir. 1999) (race) ; Richmond-Hopes v. City
of Cleveland, No. 97-3595, 1998 WL 808222 at *9 (6th Cir. Nov. 16, 1998) (unpublished) (retaliation); Wright-
Simmons v. City of Oklahoma City, 155 F.3d 1264, 1270 (10th Cir. 1998) (race); Gotfryd v. Book Covers, Inc., No. 97 C
7696, 1999 WL 20925 at *5 (N.D. Ill. Jan. 7, 1999) (national origin). See also Wallin v. Minnesota Department of
Corrections, 153 F.3d 681, 687 (8th Cir. 1998) (assuming without deciding that ADA hostile environment claims are
modeled after Title VII claims), cert. denied, 119 S. Ct. 1141 (1999).

14 The majority’s analysis in both Faragher and Ellerth drew upon the liability standards for harassment on other
protected bases. It is therefore clear that the same standards apply. See Faragher, 118 S. Ct. at 2283 (in determining
appropriate standard of liability for sexual harassment by supervisors, Court “drew upon cases recognizing liability for
discriminatory harassment based on race and national origin”); Ellerth, 118 S. Ct. at 2268 (Court imported concept of
“tangible employment action” in race, age and national origin discrimination cases for resolution of vicarious liability in
sexual harassment cases). See also cases cited in n.13, above.

15 Ellerth, 118 S. Ct. at 2270; Faragher, 118 S. Ct. at 2293.

16 Numerous statutes contain the word "supervisor," and some contain definitions of the term. See, e.g., 12 U.S.C. §
1813(r) (definition of "State bank supervisor" in legislation regarding Federal Deposit Insurance Corporation); 29
U.S.C. § 152(11) (definition of "supervisor" in National Labor Relations Act); 42 U.S.C.. § 8262(2) (definition of
"facility energy supervisor" in Federal Energy Initiative legislation). The definitions vary depending on the purpose and
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structure of each statute. The definition of the word “supervisor” under other statutes does not control, and is not
affected by, the meaning of that term under the employment discrimination statutes.

17 See 42 U.S.C. 2000e(a) (Title VII); 29 U.S.C. 630(b) (ADEA); and 42 U.S.C. §12111(5)(A) (ADA) (all defining
“employer” as including any agent of the employer).

18 Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 72 (1986); Faragher, 118 S. Ct. at 2290 n.3; Ellerth, 118 S. Ct. at
2266.

19 See Faragher, 118 S. Ct. at 2288 (analysis of vicarious liability “calls not for a mechanical application of indefinite
and malleable factors set forth in the Restatement . . . but rather an inquiry into the reasons that would support a
conclusion that harassing behavior ought to be held within the scope of a supervisor’s employment . . . ”) and at 2290
n.3 (agency concepts must be adapted to the practical objectives of the anti-discrimination statutes).

20 Faragher, 118 S. Ct. at 2290; Ellerth, 118 S. Ct. at 2269.

21 Ellerth, 118 S. Ct. at 2269.

22 Ellerth, 118 S. Ct. at 2269.

23 Faragher, 118 S. Ct. at 2280. For a more detailed discussion of the harassers’ job responsibilities, see Faragher, 864
F. Supp. 1552, 1563 (S.D. Fla. 1994).

24 See Grozdanich v. Leisure Hills Health Center, 25 F. Supp.2d 953, 973 (D. Minn. 1998) (“it is evident that the
Supreme Court views the term ‘supervisor’ as more expansive than as merely including those employees whose
opinions are dispositive on hiring, firing, and promotion”; thus, “charge nurse” who had authority to control plaintiff’s
daily activities and recommend discipline qualified as “supervisor” and therefore rendered employer vicariously liable
under Title VII for his harassment of plaintiff, subject to affirmative defense).

25 See Ellerth, 118 S. Ct. at 2268 (“If, in the unusual case, it is alleged there is a false impression that the actor was a
supervisor, when he in fact was not, the victim’s mistaken conclusion must be a reasonable one.”); Llampallas v. Mini-
Circuit Lab, Inc., 163 F.3d 1236, 1247 (11th Cir. 1998) (“Although the employer may argue that the employee had no
actual authority to take the employment action against the plaintiff, apparent authority serves just as well to impute
liability to the employer for the employee's action.”).

26 Of course, traditional principles of mitigation of damages apply in these cases, as well as all other employment
discrimination cases. See generally Ford Motor Co. v. EEOC, 458 U.S. 219 (1982).

27 Ellerth, 118 S. Ct. at 2269; Faragher, 118 S. Ct. 2284-85. See also Durham Life Insurance Co., v. Evans, 166 F.3d
139, 152 (3rd Cir. 1999) (“A supervisor can only take a tangible adverse employment action because of the authority
delegated by the employer . . . and thus the employer is properly charged with the consequences of that delegation.”).

28 Ellerth, 118 S. Ct. at 2268.

29 All listed criteria are set forth in Ellerth, 118 S. Ct. at 2269.

30 All listed examples are set forth in Ellerth and/or Faragher. See Ellerth, 118 S. Ct. at 2268 and 2270; Faragher, 118
S. Ct. at 2284, 2291, and 2293.

31 Other forms of formal discipline would qualify as well, such as suspension. Any disciplinary action undertaken as
part of a program of progressive discipline is “tangible” because it brings the employee one step closer to discharge.

32 The Commission disagrees with the Fourth Circuit’s conclusion in Reinhold v. Commonwealth of Virginia, 151 F.3d
172 (4th Cir. 1998), that the plaintiff was not subjected to a tangible employment action where the harassing supervisor
“dramatically increased her workload,” Reinhold, 947 F. Supp. 919, 923 (E.D Va. 1996), denied her the opportunity to
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attend a professional conference, required her to monitor and discipline a co-worker, and generally gave her undesirable
assignments. The Fourth Circuit ruled that the plaintiff had not been subjected to a tangible employment action because
she had not “experienced a change in her employment status akin to a demotion or a reassignment entailing significantly
different job responsibilities.” 151 F.3d at 175. It is the Commission’s view that the Fourth Circuit misconstrued
Faragher and Ellerth. While minor changes in work assignments would not rise to the level of tangible job harm, the
actions of the supervisor in Reinhold were substantial enough to significantly alter the plaintiff’s employment status.

33 See Durham, 166 F.3d at 152-53 (assigning insurance salesperson heavy load of inactive policies, which had a severe
negative impact on her earnings, and depriving her of her private office and secretary, were tangible employment
actions); Bryson v. Chicago State University, 96 F.3d 912, 917 (7th Cir. 1996) (“Depriving someone of the building
blocks for . . . a promotion . . . is just as serious as depriving her of the job itself.”).

34 See Flaherty v. Gas Research Institute, 31 F.3d 451, 457 (7th Cir. 1994) (change in reporting relationship requiring
plaintiff to report to former subordinate, while maybe bruising plaintiff’s ego, did not affect his salary, benefits, and
level of responsibility and therefore could not be challenged in ADEA claim), cited in Ellerth, 118 S. Ct. at 2269.

35 See Crady v. Liberty Nat. Bank & Trust Co. of Ind., 993 F.2d 132, 136 (7th Cir. 1993) (“A materially adverse change
might be indicated by a termination of employment, a demotion evidenced by a decrease in wage or salary, a less
distinguished title, a material loss of benefits, significantly diminished material responsibilities, or other indices that
might be unique to the particular situation.”), quoted in Ellerth, 118 S. Ct. at 2268-69.

36 See Nichols v. Frank, 42 F.3d 503, 512-13 (9th Cir. 1994) (employer vicariously liable where its supervisor granted
plaintiff’s leave requests based on her submission to sexual conduct), cited in Faragher, 118 S. Ct. at 2285.

37 See Ellerth, 118 S. Ct. at 2268 and Faragher, 118 S. Ct. at 2284 (listed examples of tangible employment actions that
included both positive and negative job decisions: hiring and firing; promotion and failure to promote).

38 The link could be established even if the harasser was not the ultimate decision maker. See, e.g., Shager v Upjohn
Co., 913 F.2d 398, 405 (7th Cir. 1990) (noting that committee rather than the supervisor fired plaintiff, but employer
was still liable because committee functioned as supervisor’s “cat’s paw”), cited in Ellerth, 118 S. Ct. at 2269.

39 Llampallas, 163 F.3d at 1247.

40 Ellerth, 118 S. Ct. at 2270 (“[n]o affirmative defense is available . . . when the supervisor’s harassment culminates in
a tangible employment action . . .”); Faragher, 118 S. Ct. at 2293 (same). See also Durham, 166 F.3d at 154 (“When
harassment becomes adverse employment action, the employer loses the affirmative defense, even if it might have been
available before.”); Lissau v. Southern Food Services, Inc., 159 F.3d 177, 184 (4th Cir. 1998) (the affirmative defense
“is not available in a hostile work environment case when the supervisor takes a tangible employment action against the
employee as part of the harassment”) (Michael, J., concurring).

41 Ellerth, 118 S. Ct. at 2265. Even if the preceding acts were not severe or pervasive, they still may be relevant
evidence in determining whether the tangible employment action was discriminatory.

42 See Lissau v. Southern Food Service, Inc., 159 F.3d at 182 (if plaintiff could not prove that her discharge resulted
from her refusal to submit to her supervisor’s sexual harassment, then the defendant could advance the affirmative
defense); Newton v. Caldwell Laboratories, 156 F.3d 880, 883 (8th Cir. 1998) (plaintiff failed to prove that her rejection
of her supervisor’s sexual advances was the reason that her request for a transfer was denied and that she was
discharged; her claim was therefore categorized as one of hostile environment harassment); Fierro v. Saks Fifth Avenue,
13 F. Supp.2d 481, 491 (S.D.N.Y. 1998) (plaintiff claimed that his discharge resulted from national origin harassment
but court found that he was discharged because of embezzlement; thus, employer could raise affirmative defense as to
the harassment preceding the discharge).

43 See Faragher, 118 S. Ct. at 2292 (“If the victim could have avoided harm, no liability should be found against the
employer who had taken reasonable care.”).
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44 See, e.g., EEOC v. SBS Transit, Inc., No. 97-4164, 1998 WL 903833 at *1 (6th Cir. Dec. 18, 1998) (unpublished)
(lower court erred when it reasoned that employer liability for sexual harassment is negated if the employer responds
adequately and effectively once it has notice of the supervisor’s harassment; that standard conflicts with affirmative
defense which requires proof that employer “took reasonable care to prevent and correct promptly any sexually
harassing behavior and that the plaintiff employee unreasonably failed to take advantage of preventative or corrective
opportunities provided by the employer”).

45 Ellerth, 118 S. Ct. at 2270.

46 See Indest v. Freeman Decorating, Inc., 168 F.3d 795, 803 (5th Cir. 1999) (“when an employer satisfies the first
element of the Supreme Court’s affirmative defense, it will likely forestall its own vicarious liability for a supervisor’s
discriminatory conduct by nipping such behavior in the bud”) (Wiener, J., concurring in Indest, 164 F.3d 258 (5th Cir.
1999)). The Commission agrees with Judge Wiener’s concurrence in Indest that the court in that case dismissed the
plaintiff’s claims on an erroneous basis. The plaintiff alleged that her supervisor made five crude sexual comments or
gestures to her during a week-long convention. She reported the incidents to appropriate management officials who
investigated the matter and meted out appropriate discipline. No further incidents of harassment occurred. The court
noted that it was “difficult to conclude” that the conduct to which the plaintiff was briefly subjected created an unlawful
hostile environment. Nevertheless, the court went on to consider liability. It stated that Ellerth and Faragher do not
apply where the plaintiff quickly resorted to the employer’s grievance procedure and the employer took prompt
remedial action. In such a case, according to the court, the employer’s quick response exempts it from liability. The
Commission agrees with Judge Wiener that Ellerth and Faragher do control the analysis in such cases, and that an
employee’s prompt complaint to management forecloses the employer from proving the affirmative defense. However,
as Judge Wiener pointed out, an employer’s quick remedial action will often thwart the creation of an unlawful hostile
environment, rendering any consideration of employer liability unnecessary.

47 See Greene v. Dalton, 164 F.3d 671, 674 (D.C. Cir. 1999) (in order for defendant to avoid all liability for sexual
harassment leading to rape of plaintiff “it must show not merely that [the plaintiff] inexcusably delayed reporting the
alleged rape . . . but that, as a matter of law, a reasonable person in [her] place would have come forward early enough
to prevent [the] harassment from becoming ‘severe or pervasive’”).

48 Ellerth, 118 S. Ct. at 2267.

49 Under this same principle, it is the Commission’s position that an employer is liable for punitive damages if its
supervisor commits unlawful harassment or other discriminatory conduct with malice or with reckless indifference to
the employee’s federally protected rights. (The Supreme Court will determine the standard for awarding punitive
damages in Kolstad v. American Dental Association,119 S. Ct. 401 (1998) (granting certiorari).) The test for imposition
of punitive damages is the mental state of the harasser, not of higher-level officials. This approach furthers the remedial
and deterrent objectives of the anti-discrimination statutes, and is consistent with the vicarious liability standard set forth
in Faragher and Ellerth.

50 Even if higher management proves that evidence it discovered after-the-fact would have justified the supervisor’s
action, such evidence can only limit remedies, not eliminate liability. McKennon v. Nashville Banner Publishing Co.,
513 U.S. 352, 360-62 (1995).

51 See Faragher, 118 S. Ct. at 2293, and Ellerth, 118 S. Ct. at 2270 (affirmative defense operates either to eliminate
liability or limit damages).

52 See Faragher, 118 S. Ct. at 2292 (“if damages could reasonably have been mitigated no award against a liable
employer should reward a plaintiff for what her own efforts could have avoided”).

53 See Section V(C)(3) for a discussion of preventive and corrective care by small employers.

54 See Hurley v. Atlantic City Police Dept., No. 96-5634, 96-5633, 96-5661, 96-5738, 1999 WL 150301 (3d Cir. March
18, 1999) (“Ellerth and Faragher do not, as the defendants seem to assume, focus mechanically on the formal existence
of a sexual harassment policy, allowing an absolute defense to a hostile work environment claim whenever the employer
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can point to an anti-harassment policy of some sort”; defendant failed to prove affirmative defense where it issued
written policies without enforcing them, painted over offensive graffiti every few months only to see it go up again in
minutes, and failed to investigate sexual harassment as it investigated and punished other forms of misconduct.).

55 See Dees v. Johnson Controls World Services, Inc., 168 F.3d 417, 422 (11th Cir. 1999) (employer can be held liable
despite its immediate and appropriate corrective action in response to harassment complaint if it had knowledge of the
harassment prior to the complaint and took no corrective action).

56 Ellerth, 118 S. Ct. at 2270.

57 A union grievance and arbitration system does not fulfill this obligation. Decision making under such a system
addresses the collective interests of bargaining unit members, while decision making under an internal harassment
complaint process should focus on the individual complainant’s rights under the employer’s anti-harassment policy.

An arbitration, mediation, or other alternative dispute resolution process also does not fulfill the employer’s duty of due
care. The employer cannot discharge its responsibility to investigate complaints of harassment and undertake corrective
measures by providing employees with a dispute resolution process. For further discussion of the impact of such
procedures on the affirmative defense, see Section V(D)(1)(b), below.

Finally, a federal agency’s formal, internal EEO complaint process does not, by itself, fulfill its obligation to exercise
reasonable care. That process only addresses complaints of violations of the federal EEO laws, while the Court, in
Ellerth, made clear that an employer should encourage employees “to report harassing conduct before it becomes severe
or pervasive.” Ellerth, 118 S. Ct. at 2270. Furthermore, the EEO process is designed to assess whether the agency is
liable for unlawful discrimination and does not necessarily fulfill the agency’s obligation to undertake immediate and
appropriate corrective action.

58 Although the affirmative defense does not apply in cases of harassment by co-workers or non-employees, an
employer cannot claim lack of knowledge as a defense to such harassment if it did not make clear to employees that
they can bring such misconduct to the attention of management and that such complaints will be addressed. See Perry v.
Ethan Allen, 115 F.3d 143, 149 (2d Cir. 1997) (“When harassment is perpetrated by the plaintiff's coworkers, an
employer will be liable if the plaintiff demonstrates that ‘the employer either provided no reasonable avenue for
complaint or knew of the harassment but did nothing about it’”), cited in Faragher, 118 S. Ct. at 2289. Furthermore, an
employer is liable for harassment by a co-worker or non-employer if management knew or should have known of the
misconduct, unless the employer can show that it took immediate and appropriate corrective action. 29 C.F.R. §
1604.11(d). Therefore, the employer should have a mechanism for investigating such allegations and undertaking
corrective action, where appropriate.

59 Surveys have shown that a common reason for failure to report harassment to management is fear of retaliation. See,
e.g., Louise F. Fitzgerald & Suzanne Swan, “Why Didn’t She Just Report Him? The Psychological and Legal
Implications of Women’s Responses to Sexual Harassment,” 51 Journal of Social Issues 117, 121-22 (1995) (citing
studies). Surveys also have shown that a significant proportion of harassment victims are worse off after complaining.
Id. at 123-24; see also Patricia A. Frazier, “Overview of Sexual Harassment From the Behavioral Science Perspective,”
paper presented at the American Bar Association National Institute on Sexual Harassment at B-17 (1998) (reviewing
studies that show frequency of retaliation after victims confront their harasser or filed formal complaints).

60 See Wilson v. Tulsa Junior College, 164 F.3d 534, 541 (10th Cir. 1998) (complaint process deficient where it
permitted employees to bypass the harassing supervisor by complaining to director of personnel services, but the
director was inaccessible due to hours of duty and location in separate facility).

61 Faragher, 118 S. Ct. at 2293 (in holding as matter of law that City did not exercise reasonable care to prevent the
supervisors’ harassment, Court took note of fact that City’s policy “did not include any assurance that the harassing
supervisors could be bypassed in registering complaints”); Meritor Savings Bank, FSB v. Vinson, 471 U.S. 57, 72
(1986).

62 See Wilson, 164 F.3d at 541 (complaint procedure deficient because it only required supervisors to report “formal” as
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opposed to “informal” complaints of harassment); Varner v. National Super Markets Inc., 94 F.3d 1209, 1213 (8th Cir.
1996), cert denied, 519 U.S. 1110 (1997) (complaint procedure is not effective if it does not require supervisor with
knowledge of harassment to report the information to those in position to take appropriate action).

63 It is particularly important for federal agencies to explain the statute of limitations for filing formal EEO complaints,
because the regulatory deadline is only 45 days and employees may otherwise assume they can wait whatever length of
time it takes for management to complete its internal investigation.

64 If an employer actively misleads an employee into missing the deadline for filing a charge by dragging out its
investigation and assuring the employee that the harassment will be rectified, then the employer would be “equitably
stopped” from challenging the delay. See Currier v. Radio Free Europe/Radio Liberty, Inc., 159 F.3d 1363, 1368 (D.C.
Cir. 1998) (“an employer’s affirmatively misleading statements that a grievance will be resolved in the employee’s
favor can establish an equitable estoppel”); Miranda v. B & B Cash Grocery Store, Inc., 975 F.2d 1518, 1531 (11th Cir.
1992) (tolling is appropriate where plaintiff was led by defendant to believe that the discriminatory treatment would be
rectified); Miller v. Beneficial Management Corp., 977 F.2d 834, 845 (3d Cir. 1992) (equitable tolling applies where
employer’s own acts or omission has lulled the plaintiff into foregoing prompt attempt to vindicate his rights).

65 The sharing of records about a harassment complaint with prospective employers of the complainant could constitute
unlawful retaliation. See Compliance Manual Section 8 (“Retaliation), subsection II D (2), (BNA) 614:0005 (5/20/98).

66 One court has suggested that it may be permissible to honor such a request, but that when the harassment is severe,
an employer cannot just stand by, even if requested to do so. Torres v. Pisano, 116 F.3d 625 (2d Cir.), cert. denied, 118
S. Ct. 563(1997).

67 Employers may hesitate to set up such a phone line due to concern that it may create a duty to investigate anonymous
complaints, even if based on mere rumor. To avoid any confusion as to whether an anonymous complaint through such
a phone line triggers an investigation, the employer should make clear that the person who takes the calls is not a
management official and can only answer questions and provide information. An investigation will proceed only if a
complaint is made through the internal complaint process or if management otherwise learns about alleged harassment.

68 See, e.g., Van Zant v. KLM Royal Dutch Airlines, 80 F.3d 708, 715 (2d Cir. 1996) (employer’s response prompt
where it began investigation on the day that complaint was made, conducted interviews within two days, and fired the
harasser within ten days); Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th Cir. 1994) (employer’s response
to complaints inadequate despite eventual discharge of harasser where it did not seriously investigate or strongly
reprimand supervisor until after plaintiff filed charge with state FEP agency), cert. denied, 513 U.S. 1082 (1995);
Saxton v. AT&T, 10 F.3d 526, 535 (7th Cir 1993) (investigation prompt where it was begun one day after complaint and
a detailed report was completed two weeks later); Nash v. Electrospace Systems, Inc. 9 F.3d 401, 404 (5th Cir. 1993)
(prompt investigation completed within one week); Juarez v. Ameritech Mobile Communications, Inc., 957 F.2d 317,
319 (7th Cir. 1992) (adequate investigation completed within four days).

69 Management may be reluctant to release information about specific disciplinary measures that it undertakes against
the harasser, due to concerns about potential defamation claims by the harasser. However, many courts have recognized
that limited disclosures of such information are privileged. For cases addressing defenses to defamation claims arising
out of alleged harassment, see Duffy v. Leading Edge Products, 44 F.3d 308, 311 (5th Cir. 1995) (qualified privilege
applied to statements accusing plaintiff of harassment); Garziano v. E.I. DuPont de Nemours & Co., 818 F.2d 380 (5th
Cir. 1987) (qualified privilege protects employer’s statements in bulletin to employees concerning dismissal of alleged
harasser); Stockley v. AT&T, 687 F. Supp. 764 (F. Supp. 764 (E.D.N.Y. 1988) (statements made in course of
investigation into sexual harassment charges protected by qualified privilege).

70 Mockler v Multnomah County, 140 F.3d 808, 813 (9th Cir. 1998).

71 In some cases, accused harassers who were subjected to discipline and subsequently exonerated have claimed that
the disciplinary action was discriminatory. No discrimination will be found if the employer had a good faith belief that
such action was warranted and there is no evidence that it undertook less punitive measures against similarly situated
employees outside his or her protected class who were accused of harassment. In such circumstances, the Commission
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will not find pretext based solely on an after-the-fact conclusion that the disciplinary action was inappropriate. See
Waggoner v. City of Garland Tex., 987 F.2d 1160, 1165 (5th Cir. 1993) (where accused harasser claims that disciplinary
action was discriminatory, “[t]he real issue is whether the employer reasonably believed the employee’s allegation [of
harassment] and acted on it in good faith, or to the contrary, the employer did not actually believe the co-employee’s
allegation but instead used it as a pretext for an otherwise discriminatory dismissal”).

72 See Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th Cir. 1994) (employer remedial action for sexual
harassment by supervisor inadequate where it twice changed plaintiff’s shift to get her away from supervisor rather than
change his shift or work area), cert. denied, 513 U.S. 1082 (1995).

73 See Guess v. Bethlehem Steel Corp., 913 F.2d 463, 465 (7th Cir. 1990) (“a remedial measure that makes the victim of
sexual harassment worse off is ineffective per se”).

74 An oral warning or reprimand would be appropriate only if the misconduct was isolated and minor. If an employer
relies on oral warnings or reprimands to correct harassment, it will have difficulty proving that it exercised reasonable
care to prevent and correct such misconduct.

75 See Varner, 94 F.3d at 1213 (complaint procedure is not effective if it does not require supervisor with knowledge of
harassment to report the information to those in position to take appropriate action), cert denied, 117 S. Ct. 946 (1997);
accord Wilson v. Tulsa Junior College, 164 F.3d at 541.

76 See Wilson, 164 F.3d at 541 (complaint procedure deficient because it only required supervisors to report “formal” as
opposed to “informal” complaints of harassment).

77 See, e.g., Splunge v. Shoney’s, Inc., 97 F.3d 488, 490 (11th Cir. 1996) (where harassment of plaintiffs was so
pervasive that higher management could be deemed to have constructive knowledge of it, employer was obligated to
undertake corrective action even though plaintiffs did not register complaints); Fall v. Indiana Univ. Bd. of Trustees, 12
F. Supp.2d 870, 882 (N.D. Ind. 1998) (employer has constructive knowledge of harassment by supervisors where it
“was so broad in scope and so permeated the workplace that it must have come to the attention of someone authorized to
do something about it”).

78 In Faragher, the City lost the opportunity to establish the affirmative defense in part because “its officials made no
attempt to keep track of the conduct of supervisors.” Faragher, 118 S. Ct. at 2293.

79 See subsections V(C)(1)(e)(ii) and V(C)(2), above.

80 If the owner of the business commits unlawful harassment, then the business will automatically be found liable under
the alter ego standard and no affirmative defense can be raised. See Section VI, below.

81 Faragher, 118 S. Ct. at 2293.

82 Faragher, 118 S. Ct. at 2292 (“If the victim could have avoided harm, no liability should be found against the
employer who had taken reasonable care, and if damages could reasonably have been mitigated no award against a
liable employer should reward a plaintiff for what her own efforts could have avoided.”).

83 Ellerth, 118 S. Ct. at 2270; Faragher, 118 S. Ct. at 2293. See also Scrivner v. Socorro Independent School District,
169 F.3d 969, 971 (5th Cir., 1999) (employer established second prong of defense where harassment began during
summer, plaintiff misled investigators inquiring into anonymous complaint by denying that harassment occurred, and
plaintiff did not complain about the harassment until the following March).

84 The employee is not required to have chosen “the course that events later show to have been the best.” Restatement
(Second) of Torts § 918, comment c.

85 See Corcoran v. Shoney’s Colonial, Inc., 24 F. Supp.2d 601, 606 (W.D. Va. 1998) (“Though unwanted sexual
remarks have no place in the work environment, it is far from uncommon for those subjected to such remarks to ignore
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them when they are first made.”).

86 See Faragher, 118 S. Ct. at 2292 (defense established if plaintiff unreasonably failed to avail herself of “a proven,
effective mechanism for reporting and resolving complaints of sexual harassment, available to the employee without
undue risk or expense”). See also Restatement (Second) of Torts § 918, comment c (tort victim “is not barred from full
recovery by the fact that it would have been reasonable for him to make expenditures or subject himself to pain or risk;
it is only when he is unreasonable in refusing or failing to take action to prevent further loss that his damages are
curtailed”).

87 See n.59, above.

88 See Faragher, 118 S. Ct. at 2292 (employee should not recover for harm that could have been avoided by utilizing a
proven, effective complaint process that was available “without undue risk or expense”).

89 See Wilson, 164 F.3d at 541 (complaint process deficient where official who could take complaint was inaccessible
due to hours of duty and location in separate facility).

90 See Policy Statement on Mandatory Binding Arbitration of Employment Discrimination Disputes as a Condition of
Employment, EEOC Compliance Manual (BNA) N:3101 (7/10/97).

91 For a discussion of defamation claims and the application of a qualified privilege to an employer’s statements about
instances of harassment, see n.69, above.

92 See Watts v. Kroger Company, 170 F.3d 505, 510 (5th Cir., 1999) (plaintiff made effort “to avoid harm otherwise”
where she filed a union grievance and did not utilize the employer’s harassment complaint process; both the employer
and union procedures were corrective mechanisms designed to avoid harm).

93 Both the staffing firm and the client may be legally responsible, under the anti-discrimination statutes, for
undertaking corrective action. See Enforcement Guidance: Application of EEO Laws to Contingent Workers Placed by
Temporary Employment Agencies and Other Staffing Firms, EEOC Compliance Manual (BNA) N:3317 (12/3/97).

94 See also Ellerth, 118 S. Ct. at 2267(under agency principles an employer is indirectly liable “where the agent’s high
rank in the company makes him or her the employer’s alter ego”); Harrison v. Eddy Potash, Inc., 158 F.3d 1371, 1376
(10th Cir. 1998) (“the Supreme Court in Burlington acknowledged an employer can be held vicariously liable under
Title VII if the harassing employee’s ‘high rank in the company makes him or her the employer’s alter ego’”).

95 Faragher, 118 S. Ct. at 2284.

96 The Court noted that the standards for employer liability were not at issue in the case of Harris v. Forklift Systems,
510 U.S. 17 (1993), because the harasser was the president of the company. Faragher, 118 S. Ct. at 2284.

97 An individual who has an ownership interest in an organization, receives compensation based on its profits, and
participates in managing the organization would qualify as an “owner” or “partner.” Serapion v. Martinez, 119 F.3d
982, 990 (1st Cir. 1997), cert. denied, 118 S. Ct. 690 (1998).

98 Id.

This page was last modified on April 6, 2010.

 Return to Home Page

https://www.eeoc.gov/index.html
https://www.eeoc.gov/index.html


Gilman v. Marsh & McLennan Companies, Inc., 826 F.3d 69 (2016)

41 IER Cases 795

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

826 F.3d 69
United States Court of Appeals,

Second Circuit.

William W. GILMAN, Edward J.
McNenney, Jr., Plaintiffs–Appellants,

v.
MARSH & MCLENNAN COMPANIES,

INC., Marsh Inc., Marsh USA Inc.,
Marsh Global Broking Inc., Michael
Cherkasky, Defendants–Appellees.

Docket No. 15-0603-cv(L)
|

August Term, 2015
|

Argued: January 13, 2016
|

Decided: June 16, 2016

Synopsis
Background: Former employees brought action against
their former employer, an insurance brokerage, for
violations of Employee Retirement Income Security Act
(ERISA), breach of contract, and breach of the implied
covenant of good faith and fair dealing, based on
employer's refusal to pay employees unvested, deferred
compensation or severance when it terminated them. The
United States District Court for the Southern District
of New York, Oetken, J., 868 F.Supp.2d 118, granted
summary judgment to employer. Employees appealed.

Holdings: The Court of Appeals, Dennis Jacobs, Circuit
Judge, held that:

[1] brokerage's orders that employees sit for interviews
regarding their participation in criminal bid-rigging
scheme was reasonable, and thus employees' refusal to
comply gave brokerage cause to terminate them;

[2] employees were terminated for cause, not as result of
reduction-in-force, restructuring, or retirement, and thus
they were not entitled to payment pursuant to terms of
stock award and severance plans; and

[3] brokerage's demands that employees sit for interviews
regarding their participation in scheme was not state

action that infringed their Fifth Amendment right against
self-incrimination.

Affirmed.

West Headnotes (8)

[1] Federal Courts
Summary judgment

Federal Courts
Summary judgment

Court of Appeals reviews district court's grant
of summary judgment de novo, construes the
evidence in the light most favorable to the
non-moving party, and draws all reasonable
inferences in its favor.

Cases that cite this headnote

[2] Labor and Employment
Disobedience or insubordination

Under Delaware law, “cause” for termination
of an employee includes the refusal to obey
a direct, unequivocal, reasonable order of the
employer.

Cases that cite this headnote

[3] Labor and Employment
Disobedience or insubordination

Under Delaware law, insurance brokerage's
orders that employees sit for interviews
regarding their participation in criminal bid-
rigging scheme was reasonable, and thus
employees' refusal to comply gave brokerage
cause to terminate them; employees had been
named as co-conspirators in scheme for their
conduct as brokerage's employees, it was
obvious that state attorney general intended
to prosecute them criminally, and brokerage
was not only entitled to question employees
about potential on-the-job criminal conduct,
but had duty to its shareholders to do
so, further, in absence of exculpatory
explanation, it needed to assume bid-rigging
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allegations were true and it was vicariously
liable for employees' criminal conduct.

Cases that cite this headnote

[4] Labor and Employment
Conduct or misconduct in general

Under Delaware law, when an employer,
because of an employee's wrongful conduct,
can no longer place the necessary faith and
trust in an employee, the employer is entitled
to dismiss such employee without penalty.

Cases that cite this headnote

[5] Labor and Employment
Severance pay

Under Delaware law, insurance brokerage's
employees were not terminated as result
of reduction-in-force, restructuring, or
retirement, but rather they were terminated
for cause, for their failure to comply with
brokerage's orders that they sit for interviews
regarding their participation in criminal bid-
rigging scheme, and thus employees were
not entitled to payment pursuant to terms
of stock award and severance plans; it was
objectively plain that employees' refusal to
be interviewed would result in termination,
there was no evidence they were fired as
part of a reduction-in-force or restructuring,
and employee's filing of retirement papers
in direct response to brokerage's interview
demand could not preempt known, imminent,
for-cause termination.

1 Cases that cite this headnote

[6] Contracts
Construction as a whole

Under Delaware law, court reads a contract
as a whole and will give each provision and
term effect, so as not to render any part of the
contract meaningless or illusory.

1 Cases that cite this headnote

[7] Contracts

Terms implied as part of contract

Delaware law implies a covenant of good
faith and fair dealing in every contract, which
requires a party in a contractual relationship
to refrain from arbitrary or unreasonable
conduct which has the effect of preventing the
other party to the contract from receiving the
fruits of the bargain.

1 Cases that cite this headnote

[8] Witnesses
Form and Purpose of Inquiry

Insurance brokerage's demands that
employees sit for interviews regarding their
participation in alleged criminal bid-rigging
scheme was not state action that infringed
their Fifth Amendment right against self-
incrimination, and thus brokerage's demands
did not preclude employees' termination
for cause with attendant loss of deferred
compensation and severance pay; brokerage
was cooperating with state attorney general's
investigation, but it had good institutional
reasons for requiring employees to sit for
interviews or else lose their jobs: its stock
price was sinking and its clients, directors,
and investors were demanding answers, and
there was no evidence attorney general forced
brokerage to demand interviews or intervened
in brokerage's decisionmaking. U.S. Const.
Amend. 5.

1 Cases that cite this headnote

Attorneys and Law Firms

*71  David I. Greenberger (Jeffrey L. Liddle, Blaine
H. Bortnick, James W. Halter, on the brief), Liddle
& Robinson, LLP, New York, NY, for Plaintiffs–
Appellants.

Jonathan D. Polkes (Gregory Silbert, Nicholas J. Pappas,
on the brief), Weil, Gotshal & Manges LLP, New York,
NY, forDefendants–Appellees Marsh.
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James O. Heyworth (Andrew W. Stern, on the brief),
Sidley Austin LLP, New York, NY, for Defendant–
Appellee Cherkasky.

Before: KEARSE, WINTER, and JACOBS, Circuit
Judges.

Opinion

DENNIS JACOBS, Circuit Judge:

Faced with the prospect of criminal indictment premised
on the actions of two employees, a company demanded
that those employees explain themselves under the threat
of termination. They refused, were fired, and in this
suit seek to recover employment benefits they lost by
termination. They appeal from the judgment of the United
States District Court for the Southern District of New
York (Oetken, J.), dismissing their complaint on summary
judgment. We agree with the district court that the
defendant company—Marsh (i.e., Marsh & McLennan
Cos., Marsh Inc., Marsh USA Inc., and Marsh Global
Broking Inc.)—had cause to fire William Gilman and
Edward McNenney, Jr., for refusal to comply with its

reasonable order. Accordingly, we affirm. 1

BACKGROUND

In April 2004, the New York Attorney General (the
“AG”) began investigating “contingent commission”
arrangements by which insurance brokers were thought
to be steering clients to particular insurance carriers.
Marsh, as one of the brokers under investigation, retained
outside counsel, Davis Polk & Wardwell LLP, to conduct
an internal investigation of the AG's allegations. The
internal investigation included interviews with Gilman and
McNenney in the spring and summer of 2004.

The focus of the AG investigation shifted, in September
2004, to an alleged bid-rigging scheme involving Marsh
and several *72  insurance carriers. On October 13, 2004,
two individuals at American International Group, Inc.
(“AIG”) pleaded guilty to felony complaints charging
them with participation in a bid-rigging scheme with
Marsh. In the allocution of one of the AIG employees,
Gilman and McNenney were identified as co-conspirators.
The next day, the AG filed a civil complaint against Marsh

for alleged fraudulent business practices and antitrust
violations.

The fallout from the civil complaint was swift and
severe. Marsh's stock price plunged, a raft of private
civil suits were filed, and Marsh's directors, clients,
and shareholders demanded answers to the bid-rigging
allegations. Marsh responded by expanding the ongoing
internal investigation; on October 19, 2004, Marsh
suspended Gilman and McNenney (with pay). More or
less at the same time, Marsh's counsel asked Gilman and
McNenney to sit for interviews and warned that failure
to comply would result in termination. Gilman was asked
to interview with a lawyer from Davis Polk as soon as
possible. McNenney alleges that he was asked to submit
to an interview with a lawyer from the AG and that he
was told to do so without presence of counsel. (Marsh
vigorously denies that McNenney was asked to interview
with the AG, let alone to do so without counsel.)

On October 25, 2004, the CEO of Marsh's parent
company resigned and was replaced by Michael
Cherkasky. The same day, Cherkasky met with Eliot
Spitzer, then-Attorney General of New York, to discuss
the investigation. Gilman and McNenney contend that
the upshot of the meeting was that the AG would forgo
criminal prosecution of Marsh itself in exchange for
its cooperation with the AG's investigation, including
waivers of attorney-client privilege and work-product
immunity for information developed in the (expanding)
internal investigation. That day, an AG press release
announced that a civil proceeding would suffice to punish
and reform Marsh, and that criminal prosecutions arising
out of the alleged bid-rigging scheme would be limited to
individuals. This press release was widely understood to
mean the AG would indict Gilman and McNenney—as it
eventually did.

By the time of the October 25 meeting and agreement
between Cherkasky and Spitzer, neither Gilman nor
McNenney had complied with Marsh's counsel's requests
that they sit for interviews. On October 27, 2004,
McNenney's attorney conveyed McNenney's refusal to
Davis Polk; Marsh fired him the next day. On October
28, 2004, Gilman's attorney scheduled an interview for his
client on November 2. But on November 1, 2004, Gilman
submitted paperwork purporting to effectuate an early
retirement; later that day, his attorney conveyed Gilman's
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refusal to be interviewed. Marsh fired Gilman the next day,
and did not accept Gilman's purported retirement.

As Marsh employees, Gilman and McNenney were
eligible for some valuable employment benefits. Under
Marsh's Stock Award Plans, they received grants of stock
options, stock bonus units, and/or deferred stock units,
some of which they could have been entitled to upon
termination if (for example) they had retired or were fired
without cause. If, however, they were terminated “for
cause,” any unvested stock benefits were forfeited. Under
Marsh's ERISA-governed Severance Pay Plan, Gilman
and McNenney were entitled to severance if, inter alia,
they remained in good standing with Marsh on their
last day of work and if their employment terminated (i)
because they lacked job skills, or (ii) in connection with
a restructuring, or (iii) because Marsh had eliminated
their position. An otherwise-eligible employee whose *73
employment was terminated “for cause” was not entitled
to severance. Marsh took the position that it fired Gilman
and McNenney “for cause,” and denied them unvested,
deferred compensation as well as severance.

As relevant here, Gilman and McNenney sued Marsh to
obtain the lost employment benefits, alleging violations
of ERISA, breach of contract, and breach of the implied
covenant of good faith and fair dealing. The district court
granted summary judgment in favor of Marsh, concluding
that the interview requests were reasonable, that Gilman's
and McNenney's refusal to sit for interviews gave Marsh
cause for termination, that Marsh did in fact fire them for
cause (and did not breach the implied covenant), and that
Gilman's purported retirement was ineffective. Gilman
and McNenney appeal.

DISCUSSION

We review the grant of summary judgment de novo,
construe the evidence in the light most favorable to the
non-moving party, and draw all reasonable inferences in
its favor. Noll v. Int'l Bus. Mach. Corp., 787 F.3d 89, 93–
94 (2d Cir. 2015).

The first question is whether the demand that Gilman
and McNenney submit to interviews was reasonable as
a matter of law. If so, Marsh had cause to fire them
and deny them employment benefits. If not, Gilman's
and McNenney's claims against Marsh for benefits should

have withstood summary judgment. We conclude that
the interview demands were reasonable as a matter
of law because at the time they were made, Gilman
and McNenney were Marsh employees who had been
implicated in an alleged criminal conspiracy for acts
that were within the scope of employment and that
imperiled the company. The second question is whether
there is a triable issue of fact as to whether Marsh
fired them for cause. We conclude that there is not and
reject the argument that Gilman and McNenney were
let go routinely as part of a reduction in force and the
argument that Gilman could not be fired because he
had preemptively resigned. Finally, we reject Gilman's
and McNenney's contention that, in light of Marsh's
cooperation with the AG, Marsh's requirement that they
answer potentially incriminating questions amounted to
state action, and was thus unreasonable. Accordingly,
Marsh had cause to fire them, as it did, and Gilman
and McNenney are entitled to none of the employment
benefits they seek.

I

[2]  [3] Under Delaware law, which governs Marsh's
employment contracts with Gilman and McNenney,
“cause” for termination includes the refusal to “obey a
direct, unequivocal, reasonable order of the employer.”
Unemployment Ins. Appeal Bd. v. Martin, 431 A.2d 1265,
1268 (Del. 1981). Gilman and McNenney do not dispute
that Marsh's orders that they sit for interviews were direct
and unequivocal. So the decisive issue is whether the
orders were reasonable.

[4] When Gilman and McNenney were named as co-
conspirators in a criminal bid-rigging scheme for their
conduct as Marsh employees, it was obvious (as Gilman
and McNenney themselves affirmatively argue) that the
AG intended to prosecute them criminally. At that time,
Marsh had sufficient basis to act on the allegations, made
under oath in open court, and would have had cause
to terminate Gilman and McNenney, regardless of the
ultimate resolution of the allegations. See Smallwood v.
Allied Waste N. Am., Inc., 2010 WL 5556177, at *2
(Del. Super. Ct. Dec. 30, 2010) (holding that an employer
had “just *74  cause” to fire an employee for allegedly
criminal conduct notwithstanding the employee's eventual
acquittal on criminal charges). “When an employer,
because of an employee's wrongful conduct, can no longer
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place the necessary faith and trust in an employee, [the
employer] is entitled to dismiss such employee without
penalty.” Barisa v. Charitable Research Found., Inc.,
287 A.2d 679, 682 (Del. Super. Ct. 1972); cf. Moeller
v. Wilmington Sav. Fund Soc., 723 A.2d 1177, 1179
(Del. 1999) (concluding that, for purposes of claiming
unemployment benefits, an employer would have “just
cause” to terminate employees if they had engaged in
illegal or criminal conduct). If Marsh had indeed fired
them then, it would have been for cause, and Gilman and
McNenney would for that reason have been ineligible for
the employment benefits they currently seek. It is difficult
to see how their claims for benefits improved because
Marsh instead gave them the chance to explain themselves,
and they refused to comply.

Marsh was presumptively entitled to seek information
from its own employees about suspicions of on-the-
job criminal conduct. Marsh could take measures to
protect its standing with investors, clients, employees, and
regulators. Marsh also had a duty to its shareholders
to investigate any potentially criminal conduct by its
employees that could harm the company. See, e.g., In re
Caremark Int'l Inc. Derivative Litig., 698 A.2d 959, 968–
70 (Del. Ch. 1996). And as corporate officers, Gilman and
McNenney had a duty to Marsh to disclose information
they had about the AG's allegations. See, e.g., Beard
Research, Inc. v. Kates, 8 A.3d 573, 601 (Del. Ch. 2010).

Marsh's demands placed Gilman and McNenney in
the tough position of choosing between employment
and incrimination (assuming of course the truth of
the allegations). But though Gilman and McNenney
“may have possessed the personal rights to [not sit
for interviews], that does not immunize [them] from all
collateral consequences that come from [those] act[s],”
including leaving Marsh “with no practical option other
than to remove [them].” Hollinger Int'l, Inc. v. Black, 844
A.2d 1022, 1077 (Del. Ch. 2004). “[T]here would be a
complete breakdown in the regulation of many areas of
business if employers did not carry most of the load of
keeping their employees in line and have the sanction of
discharge for refusal to answer what is essential to that
end.” United States v. Solomon, 509 F.2d 863, 870 (2d
Cir. 1975). Marsh had to use the “sanction of discharge
for refusal to answer,” id. because in the absence of an
exculpatory explanation, Marsh needed to assume the
worst: that the bid-rigging allegations were true and that
Marsh was vicariously liable for their criminal conduct.

Gilman and McNenney argue that the October interview
requests were unreasonable because Marsh had already
interviewed them earlier in the year. This is nonsense. In
the spring and summer of 2004, the AG was investigating
potential civil infractions involving insurance brokers
steering clients to certain insurance carriers. Come
September, however, the AG shifted focus to a criminal
bid-rigging scheme. Then, in mid-October, Gilman and
McNenney were named as co-conspirators in the criminal
conspiracy and the AG filed a civil complaint against
Marsh in which Gilman and McNenney were named.
Circumstances had altered and stakes were raised. There
is no reason to believe the October interviews would have
been duplicative of the earlier interviews; and even if
all Marsh sought was updated reassurance, the demand
for interviews would have been reasonable. No doctrine
limits a company's inquiries as to allegations of employee
misconduct.

*75  Gilman and McNenney also argue that the interviews
were intended to produce incriminating evidence that
Marsh could turn over to the AG to assist in the looming
prosecution of Gilman and McNenney, and that Marsh
did that as quid pro quo to save itself from criminal
prosecution by the AG. But this argument ignores
the incontestable fact that Marsh's interview requests
predated Cherkasky's October 25 meeting with Spitzer in
which (Gilman and McNenney contend) the AG agreed
not to prosecute Marsh, and Marsh agreed to waive
attorney-client privilege and work-product immunity.

Given the circumstances, Marsh's demand that Gilman
and McNenney explain themselves in an interview under
the penalty of termination was unassailable, even routine.
It did what any other company would do, and (arguably)
what any company should do. Marsh's interview demands
were reasonable and it had cause to fire Gilman and
McNenney for refusing to comply.

II

[5] There is no genuine issue of material fact that Marsh
fired Gilman and McNenney for their refusal to cooperate.
It was objectively plain (and no witness has denied being
aware) that the failure of Gilman or McNenney to comply
with the interview requests would result in termination.
Therefore, it was no surprise that each was fired the
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day after Marsh was notified of his refusal. Gilman and
McNenney nevertheless posit that they may have been
fired as part of a reduction-in-force or restructuring,
which (if so) would entitle them to severance. Gilman
and McNenney fail to proffer evidence in support, and
certainly create no triable issue of fact on this question.

[6] Gilman also argues that he successfully pulled off what
disgruntled employees eventually tell their employers:
“You can't fire me; I quit.” However, Delaware courts
“read a contract as a whole and ... will give each
provision and term effect, so as not to render any part
of the contract ... meaningless or illusory.” Osborn ex
rel. Osborn v. Kemp, 991 A.2d 1153, 1159 (Del. 2010)
(internal quotation marks omitted). The definitions of
“cause” in the Stock Award and Severance Plans would be
rendered “meaningless or illusory” if an employee could
preempt a known, imminent, for-cause termination with a
voluntary retirement, and thereby reap all of the benefits

of being a faithful employee. 2

There is no genuine dispute that Gilman filed his
retirement papers in direct response to Marsh's
(reasonable) interview request, or that Gilman would
be fired immediately if he did not comply with
Marsh's (reasonable) interview request. Marsh's internal
investigators tried for weeks to schedule Gilman for an
interview; they were finally able to pin him down for
November 2; and just the day before, Gilman faxed
retirement paperwork to Marsh. Coincidence is not that
convenient.

[7] For the same reasons, Gilman's and McNenney's
argument that Marsh breached its duty of good faith
and fair dealing also fails. Delaware law implies a
*76  “covenant of good faith and fair dealing” in

every contract, which “requires a party in a contractual
relationship to refrain from arbitrary or unreasonable
conduct which has the effect of preventing the other party
to the contract from receiving the fruits of the bargain.”
Dunlap v. State Farm Fire & Cas. Co., 878 A.2d 434, 441–
42 (Del. 2005) (internal quotation marks omitted). But the
conduct complained of here—Marsh's interview requests
and subsequent termination of their employment—was
neither arbitrary, nor, as just discussed, unreasonable.

III

[8] Gilman and McNenney argue that Marsh's interview
demands constitute state action that infringed their right
against self-incrimination. This is “the legal equivalent of
the ‘Hail Mary pass' in football.” In re Lionel Corp., 722
F.2d 1063, 1072 (2d Cir. 1983) (Winter, J., dissenting).
They advance the following argument: if Marsh's request
that Gilman and McNenney sit for interviews under the
penalty of termination is deemed state action (because of
Marsh's cooperation with the AG), and if that demand
and threat violated their Fifth Amendment right, then
Marsh's request was unreasonable as a matter of law, and
their refusal to comply with the interview demands cannot
support their loss of benefits.

The claim that Marsh was a state actor leans heavily
on United States v. Stein, 541 F.3d 130 (2d Cir. 2008);
but Stein cannot support that weight. In Stein, federal
prosecutors were investigating potential criminal conduct
by employees of the accounting firm KPMG. Under
a longstanding policy, the firm was bound to pay the
legal defense bills of its employees, and it was willingly
doing so. During its discussions with prosecutors, KPMG
got the unsubtle message that, if it wished to avoid
its own indictment, it would have to adopt a new
Fees Policy and stop paying for its employees' defense.
We upheld the district court's finding of fact that this
change was “a direct consequence of the government's
overwhelming influence,” id. at 136, which would not have
happened “but for” the prosecutors' conduct, id. at 144.
In effect and in fact, the prosecution arranged to strip
criminal defendants of their chosen counsel by stopping
at the source the defense fees to which defendants were
entitled by contract from an employer willing to pay.
The government's influence in Stein was “overwhelming”
in several respects: KPMG's “survival depended on its
role in a joint project with the government to advance
government prosecutions,” id. at 147; “the government
forced KPMG to adopt its constricted Fees Policy,”
id. at 148; the government “intervened in KPMG's
decisionmaking,” id.; the prosecutors “steered KPMG
toward their preferred fee advancement policy and then
supervised its application in individual cases,” id.; and
“absent the prosecutors' involvement ... KPMG would not
have changed its longstanding fee advancement policy,”
id. at 150. Since the government steered KPMG to
adopt a policy it otherwise would not have adopted, and
then supervised KPMG's implementation of that policy,
KPMG's conduct was found to constitute state action.
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Stein has no bearing on this case. Marsh had good
institutional reasons for requiring Gilman and McNenney
to sit for interviews or else lose their jobs: the company's
stock price was sinking and its clients, directors, investors,
and regulators were demanding answers about the
allegations. There is no evidence that the AG “forced”
Marsh to demand interviews, “intervened” in Marsh's
decisionmaking, “steered” Marsh to request interviews, or
“supervised” the interview requests. Nor is there evidence
that the nature and scope of the pending interviews were
framed by the government, or changed after Cherkasky's
October 25 meeting with Spitzer. The expansion *77
of Marsh's internal investigation was precipitated by
allegations advanced by the government, but it is not
a measure it would have forgone “but for” the AG's
influence.

Even if, as McNenney contends, Davis Polk sought
to interview him without counsel and with the AG
present, that request occurred well before October 25,
and McNenney adduced no evidence that Marsh's request
for an interview arose out of pressure or coercion from
the AG. And Marsh, which already had cause to fire
McNenney, could presumably put additional conditions
on its interview request anyway, as it still gave McNenney
fundamentally the same choice to explain himself or be
fired.

Gilman and McNenney invite us to consider that the
occasion for the corporate investigation was a criminal
initiative by government, and that a likely use of the
internal investigation was that Marsh would offer up
its findings (together with the employees' testimony) in
the nature of a sacrifice to an angry prosecutor. No
doubt, Marsh was compelled by circumstances to conduct
an investigation (with expectation that any privileges
attached to it would be waived) and that one mighty
circumstance was a possible prosecution of the firm. But
in the ordinary course, allegations of serious wrongdoing
would provoke such an investigation, whether or not the
allegations were made by prosecutors and whether or not
the company itself was at risk of prosecution. The interests
of prudent directors alone would justify or compel such a
measure. Stein is properly distinguished because (among
other things) KPMG had no institutional interest in
stripping its employees of their chosen defense counsel and
KPMG was forced to abandon a longstanding policy that
it had decided to continue; it was therefore found that

government compulsion was the “but for” reason for the
new Fees Policy.

This is not a Stein case. This case is more nearly an
analog of D.L. Cromwell Investments, Inc., v. NASD
Regulation, Inc., 279 F.3d 155 (2d Cir. 2002), in
which the government and a private actor, NASD,
simultaneously investigated certain stockbrokers for
suspected criminal activity. The stockbrokers argued that
the Fifth Amendment protected them from complying
with NASD's demand for on-the-record interviews (made
on the pain of expulsion from their profession) because
NASD had become a state actor. As Stein recognized,
the holding of D.L. Cromwell is that there was no
state action because NASD “had independent regulatory
interests and motives for making [its] inquiries and
for cooperating with [a] parallel investigation[ ] being
conducted by the government.” Stein, 541 F.3d at
150. That is, “[NASD] would have requested interviews
regardless of governmental pressure.” Id. We arrived at
this conclusion notwithstanding “informal and formal
sharing of documents and information between the
government and the NASD” and “the fact that the
NASD interview demands followed shortly after [the
stockbrokers] contested grand jury subpoenas.” Id.

Gilman and McNenney urge that we adopt, in effect,
this categorical rule: acts that are taken by a private
company in response to government action, and that
have as one goal obtaining better treatment from the
government, amount to state action. But a company
is not prohibited from cooperating, and typically
has supremely reasonable, independent interests for
conducting an internal investigation and for cooperating
with a governmental investigation, even when employees
suspected of crime end up jettisoned. A rule that deems
all such companies to be government actors would be
incompatible with corporate governance and modern
regulation. See Solomon, 509 F.2d at 870.

*78  CONCLUSION

For the foregoing reasons, we affirm.

All Citations
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Footnotes
1 We also affirm the district court's dismissal of Gilman and McNenney's claims for (i) abuse of process against Marsh

and the CEO of Marsh, Michael Cherkasky, and (ii) misconduct against Cherkasky as an attorney, in a summary order
filed simultaneously with this Opinion.

2 The Severance Plan defines “cause” as including “insubordination,” “willful misconduct,” “failure to comply with [Marsh]
policies or guidelines,” and “commission of an act rising to the level of a crime.” The Stock Award Plans governing stock
bonus units and deferred stock units define “cause” as including “willful misconduct in the performance of the employee's
duties,” “continued failure after notice, or refusal, to perform the duties of the employee,” “breach of fiduciary duty or
breach of trust,” and “any other action likely to bring substantial discredit to [Marsh].” To the extent this footnote (or any
other record citation in this opinion) is drawn from the sealed appendix, the sealed material that is referenced is hereby
deemed unsealed.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.



SOCIAL MEDIA TOOLKIT 

Here's Why You Can't Afford to Skip 
LinkedIn When Developing Your Personal 
Brand

Trying to take your personal brand to the next level? This personal branding 
aficionado tells you how to do it using LinkedIn.

DakotaShane_Nun@

Linkedin CEO Jeff Weiner. CREDIT: Getty Images

This past week, I was fortunate enough to sit down with someone who just might know 

how to develop your personal brand on LinkedIn better than anybody: Tai Tran.

Tran is a marketer, thought leader, and entrepreneur living in the Bay Area. He was 

recognized as the youngest Top Voice on LinkedIn in 2015. His profile on LinkedIn, which 

boasts more than 150,000 followers, helped pave the way for a number of his other 

accomplishments: being recognized as the youngest Forbes 30 Under 30 recipient in 

Marketing & Advertising (2016), leading digital and content marketing efforts at both 

Apple and Samsung, and writing the upcoming book Zero to Infinity.

He shared some advice with me on how to develop a globally recognized personal brand 

using LinkedIn, and how you can get started today.

Shane: Where's the best place to start, when it comes to personal branding?

Tran: I think it's best to approach it by replacing the phrase "building your personal brand" 

with "developing and designing your personal brand." I talk more about this is in my TEDx 

Talk.

The reason for this is simple. The word "build" implies there's an element of certainty in 

what you're doing: If you write XYZ many blog posts and comment ABC times per week, 

your personal brand will grow by DEF.

By Dakota Shane
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The return from a strong personal brand is often unclear. However, that doesn't mean you 

should expect anything less than an enormous payout from it in the future.

I like to use the analogy of eating vegetables when explaining personal branding: The 

benefits of it may not instantly be clear, but will surely rise to the surface in the long run.

The words designing and developing better explain the amount of planning, detailed 

strategy, open experimentation, constant reevaluation, and downright uncertainty 

personal branding actually involves.

Thought leadership seems to be an integral piece of personal branding. What advice do 

you have on this topic?

Don't be a journalist.

As a thought leader (whether established or aspiring), keep in mind that you aren't a 

journalist. You don't have to be objective in your content.

There are a thousand publications, books, and news sources out there that could give 

your audience the same information you're sharing with them, but there's only one you. 

The reason your audience is following you is because they want to hear your opinion on 

relevant topics.

What makes a great headline on LinkedIn?

For your headline, don't restrict yourself to one company or one title. Instead, let your 

audience know who you are at your very core.

For example, on Reid Hoffman's LinkedIn profile, his title is simply, "Entrepreneur. 

Product Strategist. Investor". Nowhere in his headline does it say he's the co-founder of 

LinkedIn.

My own headline reads: "Storyteller. Marketing Leader. Entrepreneur. Forbes 30 Under 30. 

LinkedIn Top Voice."

What title explains who you truly are?

How about a great LinkedIn summary?

The main point of your summary is to maximize the amount of common interests you 

have with your network. This could be with a potential recruiter, client, or former 

classmate who now owns an eight-figure business.

To do this, you'll want to include what you've done, what you're doing now, and where 

you're aspiring to go in your career. Also, be sure to put some relevant interests and 

passions in here. Others want to know you're not a one-dimensional person.
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In short, your summary should tell the story of why you're motivated to be doing the work 

you're doing now.

Lastly, it's absolutely crucial that your summary and work experience back up your 

headline, otherwise you could lose the trust of your network.

What tips do you have when it comes to your profile picture?

The most important aspect of a LinkedIn profile picture is to portray yourself in your most 

natural state. Unless you're working in investment banking or consulting, you don't have 

to wear a suit or expensive blouse. Just be who you are.

Also, make sure your photo is of the highest quality (and no pictures of pictures -- 

definitely not a good look!).

Do you have to write long-form articles to succeed on LinkedIn?

There are many ways to engage with your network on LinkedIn. If writing long-form 

articles isn't your thing, try curating content for your audience by sharing someone else's 

article and providing two or three sentences of commentary on the piece.

If you do enjoy writing articles, though, LinkedIn Publishing is a terrific way for other 

people in your industry to discover you.

Just be sure your piece doesn't take longer than five minutes to read. Keep it short and 

sweet to increase shareability.

You can watch Tran's full TEDx Talk on designing a personal brand here:
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How To Position Yourself As An 
Authority And Build Your Personal 
Brand
When you think of Michael Phelps, Ben Affleck, or 
even Albert Einstein, what immediately pops into 
your head is Olympic swimmer, actor/film-maker, 
and scientist. You may know little about their 
personal lives but you do know what they are most 
well-known for. These are their personal brands.

In fact, everyone has a personal brand within their 
“circles” of friends, colleagues, and even family – 
the things that others think about when that 
person comes to mind. But most people just let 
their personal brands develop passively. They 
don’t take charge of them in a proactive way.

If you are an entrepreneur, if you have a business 
to grow, then your personal brand is a pretty key 
piece of that. After all, you are the face of your 
company.

If you want to have a positive personal brand, 
then you have to take charge of your own 
branding as well as that of your company. With 
the growing popularity of social media, that’s 
easier than ever to do. Here are some tips to use.

1. Identify your personal brand vision

Jimmy RohamptonUnder 30

I cover how to use social media to level up your career 
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This can get a bit murky because it blends 
personal and professional traits. The question to 
ask is how do you want others to perceive you. 
What do you want them to think when they hear 
or read your name?

For business purposes, you will probably think in 
terms of authentic, expert or authority in your 
niche, reliable and responsive. Whether yours is 
an e-commerce business selling to consumers or a 
B2B company, you want customers to think these 
things about you.

2. Get your name out there

“One of the best ways to begin to build your 
personal branding is through writing articles 
related to your niche,” said Gail Meneley, 
cofounder and advisor at Shields Meneley 
Partners. “But there is much more involved in 
promoting your personal brand. You need a 
business blog to establish yourself as an expert 
and an authority in your niche. You need to create 
engaging content that readers want to share. You 
should consider a personal website as well. It 
doesn’t have to be huge – just one that provides 
information about you, your resume, and links to 
your social media accounts, to your business 
website, and to articles you have written that have 
been published on the web. As you develop your 
brand, you can add a “portfolio” to you site – 
articles you have written; speaking engagements 
you may have had that you can turn into a 
podcast, etc.”

Also, on a regular basis, you want to be doing the 
following to get your name out there: 

• Identify other influencers in 
your niche and develop 
relationships with them. Your 
goal is to cross-pollinate your articles 
and theirs and figure out other 
mutually beneficial ways to help each 
other. When you hang out with 
influencers, you can become one 
yourself.

• Have a strong social media 
presence. LinkedIn goes without 
saying; but Facebook, Twitter and 
Instagram are important too. 
Depending on the type of business 
you’re into, you may need both 
business and personal accounts.

• Seek press coverage as the “face” 
of your company. Proactively reach 
out to the press. Pitch your op-eds 
and become a go-to source in your 
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industry. HARO is a good place to 
start.

3. Monitor and improve your online 
presence

“Google yourself often,” said Nicolaos Moubayed, 
a top digital marketing consultant and 
entrepreneur. “See if important stuff about you is 
coming up. If your name is common, always use 
your middle name or initial in anything you 
publish. Set up Google Alerts or other monitoring 
tools so that you know whenever your name is 
mentioned anywhere online. See what comes up 
and how your market perceives your personal 
brand. This allows you to tweak and adjust your 
personal branding to fit the audience and market 
you’re talking to.”

Be certain that your social media accounts too are 
presenting you in the best possible light. You can 
use your social media accounts to show your well-
roundedness – your interest and hobbies, for 
example.

You can also use those accounts to demonstrate 
your sense of social responsibility. Are you 
participating in causes? Keep them as apolitical as 
possible, but if you are a Habitat for Humanity
volunteer or a regular participant in events that 
support organizations such as the ASPCA, then 
publicize that on your personal accounts.

You want to be seen as a thought leader, but you 
also want to be seen as human and actively 
involved.

4. Be a “forever” student

“It is important that you are seen as an expert 
right now,” said Simon Walsh, CEO of Moving 
Authority. “It is also important that you are seen 
as an expert five years from now. If you do not 
continue to learn and stay abreast of all that is 
going on in your niche, you will quickly become a 
dinosaur. When you no longer have relevance, 
your personal brand is damaged, and people will 
no longer equate you with expertise and thought 
leadership. Don’t let that happen.”

How you personally interact with your community 
and customers is a big part of your personal 
brand. Make sure that you keep learning and keep 
improving how you do that to keep your brand 
solid. 
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For more social media tips and lifehacks, follow 
me on Twitter @JimmyRohampton and check out 
my website, HowToCreateABlog.org.
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How to Define Your Personal BrandHow to Define Your Personal Brand
By By Jay HarringtonJay Harrington | Dec.26.14 | | Dec.26.14 | Business DevelopmentBusiness Development, , Daily DispatchDaily Dispatch, , Legal MarketingLegal Marketing

Branding. It’s one of the most overworked and overanalyzed topics in the marketplace of ideas. Paradoxically, or perhaps consequently, it’s Branding. It’s one of the most overworked and overanalyzed topics in the marketplace of ideas. Paradoxically, or perhaps consequently, it’s 
also one of the most misunderstood. This misunderstanding isn’t a definitional one. There’s a general consensus that a brand “is the sum of also one of the most misunderstood. This misunderstanding isn’t a definitional one. There’s a general consensus that a brand “is the sum of 
what others think of you” or something similar.what others think of you” or something similar.

But there are two pertinent, preliminary questions beyond “what is branding?” worthy of exploration: Why is it important? And how is it done?But there are two pertinent, preliminary questions beyond “what is branding?” worthy of exploration: Why is it important? And how is it done?

Reputation and Brand — A Distinction Without a Difference?Reputation and Brand — A Distinction Without a Difference?
This post focuses on personal branding for lawyers, not law firm branding. Your firm has a brand, but you do, too. Unless you’re the boss, you may have little This post focuses on personal branding for lawyers, not law firm branding. Your firm has a brand, but you do, too. Unless you’re the boss, you may have little 
control over how your firm is positioned. But you control your personal brand.control over how your firm is positioned. But you control your personal brand.

Some balk at the term “personal branding” and argue that it’s a clumsy, meaningless substitute for “reputation.” But there’s a difference. A lawyer’s reputation is a Some balk at the term “personal branding” and argue that it’s a clumsy, meaningless substitute for “reputation.” But there’s a difference. A lawyer’s reputation is a 
critical component of her personal brand, but the terms aren’t synonymous. Branding requires a concerted, strategic and active effort to describe, position and critical component of her personal brand, but the terms aren’t synonymous. Branding requires a concerted, strategic and active effort to describe, position and 
promote how one’s skills and expertise are relevant and uniquely able to solve a client’s problems. It’s not just about letting your reputation speak for itself. It’s promote how one’s skills and expertise are relevant and uniquely able to solve a client’s problems. It’s not just about letting your reputation speak for itself. It’s 
purposefully injecting your unique value proposition into the marketplace. While reputation is something that happens to you, brand is something you make purposefully injecting your unique value proposition into the marketplace. While reputation is something that happens to you, brand is something you make 
happen.happen.

Ever wonder why the guy down the street with similar skills, experience, pricing and reputation consistently scores more opportunities than you? It very well may Ever wonder why the guy down the street with similar skills, experience, pricing and reputation consistently scores more opportunities than you? It very well may 
be that he focuses time and energy on developing and promoting his personal brand such that he is top of mind when clients need help of the variety he provides. be that he focuses time and energy on developing and promoting his personal brand such that he is top of mind when clients need help of the variety he provides. 
You may be just as equipped to provide the help, but don’t get the call because you take a more passive approach to promoting yourself. You rely on your You may be just as equipped to provide the help, but don’t get the call because you take a more passive approach to promoting yourself. You rely on your 
reputation, when you should be building your brand. Active, strategic management — that’s the critical difference between developing a reputation and developing reputation, when you should be building your brand. Active, strategic management — that’s the critical difference between developing a reputation and developing 
a brand.a brand.

Why? Your Positive MarkWhy? Your Positive Mark
The market for legal services is fiercely competitive and lawyers need every edge they can get. A compelling brand can provide one. The market for legal services is fiercely competitive and lawyers need every edge they can get. A compelling brand can provide one. Last month’s “One of a Kind”Last month’s “One of a Kind”
postpost focused on the importance of establishing expertise to build an interesting, profitable practice. That’s step one.focused on the importance of establishing expertise to build an interesting, profitable practice. That’s step one.

Step two, the subject of this post, focuses on how to package, position and promote that expertise to the marketplace. To stand out, a lawyer must be mindful of Step two, the subject of this post, focuses on how to package, position and promote that expertise to the marketplace. To stand out, a lawyer must be mindful of 
both substance (expertise) and form (brand).both substance (expertise) and form (brand).

Think about how many times you’re asked what you do for a living, or what practice area you’re in, and eyes glaze over at your answer. How many pitches have Think about how many times you’re asked what you do for a living, or what practice area you’re in, and eyes glaze over at your answer. How many pitches have 
you been involved in where you begin describing your background and your audience’s attention drifts toward email? How many people actually read from start to you been involved in where you begin describing your background and your audience’s attention drifts toward email? How many people actually read from start to 
finish, let alone engage with, your firm website bio or LinkedIn page?finish, let alone engage with, your firm website bio or LinkedIn page?

Do you leave a positive impression, a memorable mark, after any of these interactions? If not, why not?Do you leave a positive impression, a memorable mark, after any of these interactions? If not, why not?

A well-defined and developed brand lets people know who you are and what you’re good at. They’ll know your strengths, the value you provide and the types of A well-defined and developed brand lets people know who you are and what you’re good at. They’ll know your strengths, the value you provide and the types of 
situations you’re uniquely qualified to assist with. Accordingly, you won’t have to chase as much business — it will start chasing you. You’ll also have more leverage situations you’re uniquely qualified to assist with. Accordingly, you won’t have to chase as much business — it will start chasing you. You’ll also have more leverage 
to charge a premium.to charge a premium.

Conversely, a poorly defined and developed brand will leave your market confused about, or unaware altogether of, you and your practice.Conversely, a poorly defined and developed brand will leave your market confused about, or unaware altogether of, you and your practice.

How? Three BenchmarksHow? Three Benchmarks
Personal brands aren’t “created,” they’re “developed.” It’s a subtle point, but not a pedantic one. “Creating” a brand suggests that branding is a one-time or short-Personal brands aren’t “created,” they’re “developed.” It’s a subtle point, but not a pedantic one. “Creating” a brand suggests that branding is a one-time or short-
term event, when it’s really a process — a lifelong one. Brands evolve over time, just as you do.term event, when it’s really a process — a lifelong one. Brands evolve over time, just as you do.

There’s no single path or method to create a compelling personal brand, so I won’t suggest one. Sometimes blueprint methods work well, but in an endeavor such There’s no single path or method to create a compelling personal brand, so I won’t suggest one. Sometimes blueprint methods work well, but in an endeavor such 
as this that is intensely personal and requires big, bold thinking, there is no single blueprint to follow.as this that is intensely personal and requires big, bold thinking, there is no single blueprint to follow.

But there are benchmarks. For a personal brand to be effective, it must be authentic, unique and bold. And it must grow and progress as you do in your life and But there are benchmarks. For a personal brand to be effective, it must be authentic, unique and bold. And it must grow and progress as you do in your life and 
career.career.

1. Authentic.1. Authentic. People crave authenticity and transparency, and nothing is more authentic or transparent than being yourself, warts and all. Don’t try to be someone  People crave authenticity and transparency, and nothing is more authentic or transparent than being yourself, warts and all. Don’t try to be someone 
you are not — your brand will suffer for it.you are not — your brand will suffer for it.

One of the best ways to be authentic is to tell your story, as opposed to reciting your resume. From client pitches, to website bios, to social media engagement, One of the best ways to be authentic is to tell your story, as opposed to reciting your resume. From client pitches, to website bios, to social media engagement, 
expressing your brand as a story will help build something people care about, can relate to and want to buy into. People connect with stories, they’re memorable expressing your brand as a story will help build something people care about, can relate to and want to buy into. People connect with stories, they’re memorable 
and evoke emotion — that’s why lawyers are taught to craft a story through their closing arguments and brief writing.and evoke emotion — that’s why lawyers are taught to craft a story through their closing arguments and brief writing.

Consider the following possible responses by a young lawyer to the dreaded “Tell me about yourself?” question in a social business setting:Consider the following possible responses by a young lawyer to the dreaded “Tell me about yourself?” question in a social business setting:
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Lawyer A:Lawyer A: I graduated from the University of Michigan Law School and specialize in corporate bankruptcy law.I graduated from the University of Michigan Law School and specialize in corporate bankruptcy law.

Lawyer B:Lawyer B: I was a junior in college when I realized how little journalism graduates earn out of school, so I rushed to apply to law school, knowing nothing I was a junior in college when I realized how little journalism graduates earn out of school, so I rushed to apply to law school, knowing nothing 
about the practice of law. I got accepted into a mid-tier school, loved the challenge and curriculum, worked my tail off, transferred to and graduated from the about the practice of law. I got accepted into a mid-tier school, loved the challenge and curriculum, worked my tail off, transferred to and graduated from the 
University of Michigan. After graduation, I was supposed to be an M&A lawyer, but my first day of work was on Monday, September 17, 2001, and virtually University of Michigan. After graduation, I was supposed to be an M&A lawyer, but my first day of work was on Monday, September 17, 2001, and virtually 
every new associate in the firm was tossed into the bankruptcy department given the economic impact of 9/11. It was intense, terrifying, challenging and every new associate in the firm was tossed into the bankruptcy department given the economic impact of 9/11. It was intense, terrifying, challenging and 
exhilarating.exhilarating.

The first is the response I typically gave when I practiced — while true, it’s utterly forgettable. The second is more along the lines of what I should have said — it’s The first is the response I typically gave when I practiced — while true, it’s utterly forgettable. The second is more along the lines of what I should have said — it’s 
more authentic and memorable, and would have helped shape my brand story at that point in my career.more authentic and memorable, and would have helped shape my brand story at that point in my career.

Storytelling allows you to frame your uniqueness and connect the dots between the client’s needs and the value you provide. It creates loyalty and bonds with Storytelling allows you to frame your uniqueness and connect the dots between the client’s needs and the value you provide. It creates loyalty and bonds with 
clients and colleagues. That’s because in relationships — attorney/client ones included — people crave authenticity and inspiration. A good brand story can deliver clients and colleagues. That’s because in relationships — attorney/client ones included — people crave authenticity and inspiration. A good brand story can deliver 
both.both.

2. Bold.2. Bold. Your brand story should be more manifesto than bio. Your narrative should describe not just where you are in your life and career, but where you want to  Your brand story should be more manifesto than bio. Your narrative should describe not just where you are in your life and career, but where you want to 
go. It should be aspirational. Think of it as goal-setting. By being bold you’ll not only stake out new ground for yourself, but you’ll create some personal go. It should be aspirational. Think of it as goal-setting. By being bold you’ll not only stake out new ground for yourself, but you’ll create some personal 
accountability, too. Your career objective is no longer an abstract in your mind, but a crucial element of your brand story.accountability, too. Your career objective is no longer an abstract in your mind, but a crucial element of your brand story.

3. Unique.3. Unique. Large “full-service” firms that are all structured similarly, offer similar services and serve similar markets and industries have difficulty — with good  Large “full-service” firms that are all structured similarly, offer similar services and serve similar markets and industries have difficulty — with good 
reason — developing a brand that convinces audiences they are different in any meaningful sense. That’s not to say it’s impossible, or that some don’t do it reason — developing a brand that convinces audiences they are different in any meaningful sense. That’s not to say it’s impossible, or that some don’t do it 
extremely well, but it’s hard. A narrowly focused expert, on the other hand, can move past generalities, hyperbole and embellishments and develop a brand that extremely well, but it’s hard. A narrowly focused expert, on the other hand, can move past generalities, hyperbole and embellishments and develop a brand that 
draws notice. You’re an original — your brand should be also.draws notice. You’re an original — your brand should be also.

In this context, being unique is as much about how you act as it is about what you say. In an industry that is largely conservative, conformist and commoditized, In this context, being unique is as much about how you act as it is about what you say. In an industry that is largely conservative, conformist and commoditized, 
individual attorneys have an outstanding opportunity to develop a unique brand based on the client experiences they create, as opposed to the things they say individual attorneys have an outstanding opportunity to develop a unique brand based on the client experiences they create, as opposed to the things they say 
about themselves. From pricing to hospitality, communication to education, there are countless ways lawyers can create unique, valuable experiences for clients about themselves. From pricing to hospitality, communication to education, there are countless ways lawyers can create unique, valuable experiences for clients 
that can set them apart.that can set them apart.

Is It Working? Is It Working? 
Let’s say you’ve bought into the benefits of developing your brand, and have been actively and strategically managing your brand for six months or more. You’ve Let’s say you’ve bought into the benefits of developing your brand, and have been actively and strategically managing your brand for six months or more. You’ve 
narrowed your focus, begun presenting yourself differently and more purposefully with clients and prospective clients, improved your Internet and social media narrowed your focus, begun presenting yourself differently and more purposefully with clients and prospective clients, improved your Internet and social media 
presence, put your thought leadership in the public domain, and generally sharpened your brand in line with your expertise. What are some signs you should look presence, put your thought leadership in the public domain, and generally sharpened your brand in line with your expertise. What are some signs you should look 
for to know whether your efforts are paying off?for to know whether your efforts are paying off?

1.1. Other attorneys and professionals will have taken notice, and better understand what you do.Other attorneys and professionals will have taken notice, and better understand what you do. You’ll receive more referrals in line with your expertise, You’ll receive more referrals in line with your expertise, 
and less that aren’t.and less that aren’t.

2.2. Clients, too. Clients, too. As with referral sources, clients and prospective clients will have a better idea of where your expertise lies. They’ll know what you do and how you As with referral sources, clients and prospective clients will have a better idea of where your expertise lies. They’ll know what you do and how you 
can help, and new opportunities will reflect that understanding.can help, and new opportunities will reflect that understanding.

3.3. You’ll be more visibleYou’ll be more visible. Because you are a more focused and visible expert in your niche, both online and offline, your content marketing efforts have likely . Because you are a more focused and visible expert in your niche, both online and offline, your content marketing efforts have likely 
become sharper and more beneficial. Your ideas are attracting more eyeballs and, consequently, new opportunities to write and speak present themselves.become sharper and more beneficial. Your ideas are attracting more eyeballs and, consequently, new opportunities to write and speak present themselves.

4.4. You’ll be more profitable.You’ll be more profitable. One of the key factors that drives down prices is the availability of substitutes. As a well-branded expert you’ll be able to charge One of the key factors that drives down prices is the availability of substitutes. As a well-branded expert you’ll be able to charge 
more.more.

5.5. You’ll be more productiveYou’ll be more productive. Once you narrow your focus, and focus your energy, you’ll increase productivity. You’ll feel less scattered because you’ll no longer . Once you narrow your focus, and focus your energy, you’ll increase productivity. You’ll feel less scattered because you’ll no longer 
be trying to serve and please everyone.be trying to serve and please everyone.

6. 6. At a minimum, you’ll be more purposefulAt a minimum, you’ll be more purposeful. Many of us approach our careers without a plan and drift from day to day, then year to year. By focusing on . Many of us approach our careers without a plan and drift from day to day, then year to year. By focusing on 
developing a personal brand that is authentic, bold and unique, you’ll have something to aspire to, and benchmark against, on a consistent basis.developing a personal brand that is authentic, bold and unique, you’ll have something to aspire to, and benchmark against, on a consistent basis.

No HidingNo Hiding
More than ever — through the reach of the Internet, social media and business networking sites, and the plethora of publishing and advertising outlets More than ever — through the reach of the Internet, social media and business networking sites, and the plethora of publishing and advertising outlets 
available — you have the power to craft your own unique brand story. At the same time, if you don’t take control of your brand, you can’t hide from it. Your available — you have the power to craft your own unique brand story. At the same time, if you don’t take control of your brand, you can’t hide from it. Your 
uninspiring story is still out there for all to see.uninspiring story is still out there for all to see.

Your brand, just as your reputation does, develops every day. So there’s no time like the present to start working on yours.Your brand, just as your reputation does, develops every day. So there’s no time like the present to start working on yours.

Jay HarringtonJay Harrington is  is co-founderco-founder of  of Harrington CommunicationsHarrington Communications, where he leads the agency’s Brand Strategy, Content Creation and Client Service , where he leads the agency’s Brand Strategy, Content Creation and Client Service 
teams. In addition to his “One of a Kind” column for Attorney at Work, Jay also writes weekly dispatches on the agency’s blog, teams. In addition to his “One of a Kind” column for Attorney at Work, Jay also writes weekly dispatches on the agency’s blog, Simply StatedSimply Stated. . 
Previously, Jay was a commercial litigator and corporate bankruptcy attorney at Skadden, Arps, Slate, Meagher & Flom and Foley & Lardner. He Previously, Jay was a commercial litigator and corporate bankruptcy attorney at Skadden, Arps, Slate, Meagher & Flom and Foley & Lardner. He 
has an undergraduate degree in journalism and earned his law degree from the University of Michigan Law School. has an undergraduate degree in journalism and earned his law degree from the University of Michigan Law School. Follow him Follow him @harringj75@harringj75. . 
Catch up on the Catch up on the “One of a Kind” column here“One of a Kind” column here..

ONE OF A KIND:ONE OF A KIND:
A Proven Path to a Profitable Law PracticeA Proven Path to a Profitable Law Practice
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Practical advice for building a more profitable practice. Almost every lawyer wants to command higher rates and attract more clients. Practical advice for building a more profitable practice. Almost every lawyer wants to command higher rates and attract more clients. 
But many are stuck perusing ineffective strategies. Others don’t even know where to start. In his new book, lawyer-turned-legal But many are stuck perusing ineffective strategies. Others don’t even know where to start. In his new book, lawyer-turned-legal 
marketer marketer Jay HarringtonJay Harrington lays out a path for lawyers to build a profitable practice.lays out a path for lawyers to build a profitable practice.

Attorney at Work’s Attorney at Work’s Merry Marketing MarathonMerry Marketing Marathon celebrates the year’s most popular marketing posts throughout the holiday season to get you inspired for a great celebrates the year’s most popular marketing posts throughout the holiday season to get you inspired for a great 
big 2015big 2015

This post was originally published in August 2014.This post was originally published in August 2014.

Sponsored LinksSponsored Links

»»Streamline your law practice. Intuitive legal practice management software. Free trial.Streamline your law practice. Intuitive legal practice management software. Free trial.
»»Start Saving Time: Top cloud-based practice management software.Start Saving Time: Top cloud-based practice management software.
»»Learn more about the way attorneys get paid. Free trial.Learn more about the way attorneys get paid. Free trial.
»»Manage my legal practice from anywhere on any device—HoudiniEsq.Manage my legal practice from anywhere on any device—HoudiniEsq.

Sponsored LinksSponsored Links

•• Easy Credit Card Processing for Your Firm.Easy Credit Card Processing for Your Firm.
•• Get more clients this year! For lawyers starting out or starting overGet more clients this year! For lawyers starting out or starting over
•• Learn how to create a profitable niche practiceLearn how to create a profitable niche practice
•• Practice Management Software Shopping GuidePractice Management Software Shopping Guide
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The De Leon Firm, PLLC 
26 Broadway - Suite 1700 

New York, New York  10004 
Telephone:  (212) 747-0200 
Facsimile:  (212) 747-0202 

 
ARRAIGNMENT SHEET 

 
 
Defendant’s Name:  ____________________________________________________ 
 
DOB:  _________________ AGE:  _____ 
 
Address:  _____________________________________________________________ 
 
______________________________________________ Tel. No.:  _____________ 
 
 
Charges: 
 
Top Count:  ____________________________________________________________ 
          ____________________________________________________________ 
          ____________________________________________________________ 
 
T/P/O:  _______________________________________________________________ 
   _______________________________________________________________ 
   _______________________________________________________________ 
 
 
Notices by People: 
 
CPL § 190.50 (G.J.) (Y) ____  (N) ____ PL § 450.10 (Vic. Prop.) (Y) ____  (N)  ____ 
CPL § 710.30 (1B) (Y) ____  (N) ____ Type of Identification:  ___________________ 
CPL § 710.30 (1A) (Y) ____  (N) ____ Substance of Statement:  _________________ 
______________________________________________________________________ 
______________________________________________________________________ 
 
Defendant’s Notices: 
 
CPL § 190.50 (G.J.)  (Y) ____  (N) ____ CPL § 250.20 (Alibi) (Y) ____  (N) ____ 
PL § 450.10 (Deft. Prop.) (Y) ____  (N)  ____ 
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Documents Served:  Need For Conversion: 
 
[   ] Supporting Deposition  [   ] 
[   ] DMV Abstract   [   ] 
[   ] Lab Report/Field Test  [   ] 
[   ] Domestic Incident 
[   ] Family Registry 
[   ] Underlying T.O.P.   [   ] 
 
 
Facts:  _______________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
 
Strengths:  ____________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
 
Weaknesses:  _________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
 
CJA Report: 
 
Recommended: (Y) ____  (N) ____  Verified: (Y) ____  (N) ____ 
 
Education: ____________________________ Where: ________________ 
 
Employment: ____________________________ How Long: ________________ 
 
Residence: ____________________________ How Long: ________________ 
 
Health Problems:  _______________________________________________________ 
 
Family/Friend at Arraignment:  (Y) _____  (N) _____ Relationship:  _______________ 
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CJA Report - Criminal History: 
 
Prior Conviction(s):  (Y) ____  (N) ____  Felonies:  ____  Misdemeanors:  ____ 
 
Bench Warrants:  _______________________________________________________ 
 
Open Cases:  __________________________________________________________ 
 
 
Adjournment: 
 
Part: __________  Date: ____________________ 
 
 
Bail Conditions: 
 
_______________ / _______________ / _______________ 
(Ins. Bond)  (Cash)  (Other) 
 
[   ] ART 730 Exam Ordered  [   ] Protective Custody 
[   ] Medical Attention   [   ] Psychiatric Evaluation 
[   ] Suicide Watch   [   ] T.O.P. or F.O.P. 
 
 
Disposition: 
 
[   ] A.C.D. - CPL 170.55  [   ] A.C.D. - CPL 170.56 
 (Six months)     (Twelve Months) 
[   ] Waives Prosecution by Information and Pleads Guilty to PL 240.20 / __________ 
[   ] Investigation & Sentence Ordered 
[   ] DNA - Eligible Misdemeanor [   ] DNA - Sample Taken 
 
 
Sentence (or Promise): 
 
[   ] Jail Term - __________ Days 
[   ] Conditional Discharge __________ Days of Community Service 
     __________ Days of Jail Alternative 
[   ] Other: ___________________________________________________________ 
[   ] Mandatory Surcharge (and CVAF): 
 [   ] Judgment Entered - All Fees 
 [   ] $200.00 Misd. [   ] $120.00 Violation [   ] $80 VTL* 
 [   ] $395.00 VTL 1192 Misd.* [   ] $255.00 VTL 1192(1) Infraction* 
  *(For Offenses on or After August 1, 2008) 
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The De Leon Firm, PLLC 
26 Broadway - Suite 1700 

New York, New York  10004 
Telephone:  (212) 747-0200 
Facsimile:  (212) 747-0202 

 
 

BACKGROUND QUESTIONS 
 
 
1. YOUR NAME, ADDRESS, TELEPHONE NUMBER & E-MAIL ADDRESS: 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
2. WHERE WERE YOU BORN? 
 
______________________________________________________________________ 
 
3. IF BORN OUTSIDE OF THE U.S., WHAT COUNTRY AND HOW DID YOU 
COME TO THE U.S.? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
4. WHAT IS YOUR DATE OF BIRTH? 
 
______________________________________________________________________ 
 
5. ARE YOU MARRIED, SINGLE OR DIVORCED? 
 
______________________________________________________________________ 
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6. DO YOU HAVE ANY CHILDREN?  IF SO, WHAT ARE THEIR NAMES AND 
AGES? 

 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
7. WHAT IS YOUR HIGHEST LEVEL OF EDUCATION? 
 
______________________________________________________________________ 
 
8. WHERE DID YOU OBTAIN YOUR DEGREE? 
 
______________________________________________________________________ 
 
9. ARE YOU CURRENTLY EMPLOYED?  IF SO, WHERE DO YOU WORK? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
10. WHAT IS YOUR CURRENT JOB TITLE? 
 
______________________________________________________________________ 
 
11. WHAT IS YOUR ANNUAL SALARY? 
 
______________________________________________________________________ 
 
12. WHAT ARE YOUR JOB RESPONSIBILITIES? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
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13. WHAT PHYSICAL OR MENTALREQUIREMENTS, IF ANY, DOES YOUR JOB 
HAVE? 

 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
14. DO YOU EXPECT ANY JOB PROMOTIONS IN THE FUTURE, IF SO, TO 

WHAT POSITION OR JOB? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
15. WHAT IF ANY ORGANIZATIONS ARE YOU A MEMBER OF?  (UNIONS, 

CLUBS, RELIGIOUS SOCIETIES, PTA, BOY SCOUTS, ECT.) 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
16. DO YOU HOLD ANY PROFESSIONAL LICENSES OR CERTIFICATIONS?  IF 

SO, WHAT ARE THEY? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
17. WHAT IF ANY REAL PROPERTY DO YOU OWN? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
18. WHAT IF ANY OTHER PROPERTY DO YOU OWN? 
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______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
19. PLEASE LIST ANY CRONIC MEDICAL CONDITION OR DIAGNOSIS? 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
20. PLEASE LIST ANY HISTORY OF ALCOHOL OR SUBSTANCE ABUSE? 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 



 1

The De Leon Firm, PLLC 
26 Broadway - Suite 1700 

New York, New York 10004 
Telephone:  (212) 747-0200 
Facsimile:  (212) 747-0202 

 
 

Items Needed for Bail 
 
You will need the following things from the Indemnitor in order for the bond to 

be posted: 

Basics from the indemnitor: 
1) A photo ID 
2) Proof of address (current utility bill) 
3) Current pay-stub 

Basic information about the defendant: 
1) Name 
2) DOB 
3) Facility/County he is being held in 
4)  SS# 
5) Employers business name and address 
6) Home address 

If using a Home for collateral we will need the following: 
1) Original or certified copy of the deed 
2) Copy of the current mortgage statement showing principal balance 
3) Copy of the appraisal or tax assessment showing the full value of the home 
4) If there is more than one name on the deed all parties must sign on the bail unless 

power of attorney is issued (if using a power of attorney, we must have the 
original) 

If using a Vehicle for collateral we will need the following: 
1) Original title (If more than one person is on the title, all parties must sign on the 

bail unless power of attorney is issued.) 
2) Proof of insurance 
3) Proof of registration 
4) If there is a lien on the title that has been satisfied, we need the letter of 

satisfaction 
5) Pictures of the vehicle if it cannot be brought to our office. 

If using a Whole Life insurance policy we will need the following: 
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1) A current statement showing the full cash surrendering value. 
2) An assignment from the company who is holding the policy 

If using a 401K we will need the following: 
1) Benefit papers showing the value of the 401 K 
2) An assignment from the benefits department that is holding the 401K 

If using a Savings account we will need the following: 
1) A current statement that shows the amount in the savings account 
2) An assignment by the bank that is holding the savings account 

If using Stocks or Shares we will need the following: 
1) A current statement of how much the stocks or shares are worth 
2) An assignment from the stock/share holder 

 
 

New York State requires collateral on all bonds posted. 

If using cash as collateral, it must equal 40% of the total bond amount.  If using 

assets, the following are acceptable: 

(1) A deed to a home, with equity totaling or exceeding the bond amount... 
 
Equity Formula: Full value of the home (found on a tax assessment or an appraisal) 

Principal Balance (or amount owed, found on a mortgage 
statement) 

Example: 
Full Currently Appraised value ($185,000.00) 

(-) Current Mortgage Amount Owed ($50,000.00) 

Equity = ($135,000.00) 

(2) Title to a vehicle with a value of the total bond amount or greater.. the 
vehicle must be paid in full, have no liens on the title and must be a 1995 
or newer. 

(3) A Whole Life insurance policy with a cash surrender value of the total 
bond amount available for an assignment.  A term life policy is NOT 
acceptable. 
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(4) A savings account with the full bond amount available for an assignment. 

(5) A 401K with a cash value equal or greater than the total bond amount.  If 
a 401K is attached to a pension or retirement fund, it can NOT be used. 

(6) Stocks or Shares with a cash value equal or greater than the total bond 
amount.  Be sure the stocks or shares are guaranteed. 



The De Leon Firm, PLLC 
26 Broadway - Suite 1700 

New York, New York  10004 
Telephone:  (212) 747-0200 
Facsimile:  (212) 747-0202 

 
ARRAIGNMENT NOTES 

 
 PURPOSE: (1) formal reading of charges, (2) accusatory instrument provided to 

deft., (3) deft. either given bail, R.O.R. of remanded, (4) prosecutor and defense 
counsel give “notices”, (5) there may be plea bargaining 

 Deft. should waive a formal reading of rights and charges 
 Defense Counsel should listen to everything the ADA says at arraignment and take 

notes 
 Defense counsel should not attribute any facts directly to the deft. at arraignment, 

prosecutor may use them against him later if you do so 
 Defense counsel should ask the court to have the ADA provide clarifying facts, i.e., 

why did the police stop the deft., or which co-deft. actually had the gun - don’t ever 
ask a question that you don’t know the answer to because facts could also hurt the 
deft. 

 
PRELIMINARY STEPS 

 “CJA Report” - Review the report. if the deft. has not been interviewed by CJA, ask 
them to conduct the interview. 

 “Court papers” - (1) compare the accusatory instrument charge with the penal law 
section 

 “NYSID sheet” use computer in the arraignment clerk’s office to verify clients 
criminal history and if he has made all court appearances in NYC 

 
INTERVIEW OF DEFT. 

 Introduce yourself and make sure that he knows that you are his attorney. 
 Read him the accusatory instrument and explain the charges 
 Obtain from the Deft.: (1) facts of the case, (2) client’s version of events, (3) names 

and addresses of witnesses, (4) exact location of events, (5) get deft.’s physical 
description in case I.D. is at issue, (5) when and where was the arrest made, (6) did 
he make any statements or sign anything, (7) was there a showup or a lineup, (8) 
did the police take any of his property and was anything vouchered, (9) is he a U.S. 
citizen or what is his immigration status, (10) his medical condition and does he have 
any disabilities, (11) what is his psychological history, (12) does he have financial 
resources for bail 

 
ACCUSATORY INSTRUMENT 

 Must be a “valid” and “sufficient” instrument, People v. Allejandro, 70 N.Y.2d 133 
(1987) & CPL § 100.05 

 A Superior Court information cannot be used to commence a criminal action in a 
local Criminal Court. 

 1



 If the instrument is “defective”, move to dismiss under CPL § 170.30 & 210.20, 
Judge may refuse to grant oral application or reserve the decision for written motion, 
but it should still help the bail application. 

 A prosecutor may move to “amend” under CPL § 170.35(1)(a) 
 “Defective” means if it is impossible to draw a legally sufficient instrument, the case 

must be dismissed under CPL § 140.45 
 All accusatory instruments must be legally sufficient, CPL § 100.40 
 Do not waive right on misd. Charge to be prosecuted by “information” only, CPL § 

100.10(4) & 170.65(3) 
 Accusatory part = offense charged, fact part = evidence that satisfies the elements 

of offense. They must establish “reasonable cause.”, must be verified 
 Supporting Deposition, CPL § 100.25(2) - a misd. Complaint is converted to a misd. 

Information with a supporting deposition, CPL § 100.20 
 Felony Complaint - CPL § 180.80, either an indictment, convert to an information or 

have a preliminary hearing within 120 hours from arrest, or if falls on Sat., Sun., or 
legal holiday, then 144 hours - if not, the defendant must be released 

 Misd. Complaint - CPL § 170.70, must be converted to an information within 5 days 
of the arraignment, excluding Sun., or must release the deft. absent a deft. waiver or 
“good cause.” 

 Time for Arraignment - if arrested and not given a D.A.T., deft. must be produced by 
the police for arraignment without “unnecessary delay”, no more than 24 hours 
unless there is an acceptable explanation, CPL § 120.90(1), 140.20(1), 140.27(2), 
People ex rel. Maxian v. Brown, 77 N.Y.2d 422 (1991). 

 
NOTICES 

 Prosecutor’s CPL § 190.50 Notice - grand jury, deft. may serve written notice at 
arraignment of intent to testify, you should do this if counsel is unsure of whether 
deft. is or should testify at grand jury, or if counsel is unsure if he will continue to 
represent the deft., this is not required and may be withdrawn later if served 

 Prosecutor’s CPL § 250.20 Notice - demand for deft. to provide alibi information, 
deft. has (8) days to answer 

 Prosecutor’s CPL § 710.30 Notice - notice of intent to offer statement (710.30(1)(a)) 
made by deft. or testimony of person who previously I.D.’ed the deft (710.30(1)(b)). 

 Prosecutor’s CPL § 450.10 Notice - notice that victim wants his property returned, 
property could be returned in as little as (48) hours for perishables, etc. or property 
needed by victim, otherwise, (15) days 

 Prosecutor’s CPL § 170.20 has raised a misd. to a felony 
 

BAIL - CPL Art. 500 
 No constitutional guarantee to bail, but bail cannot be excessive, U.S. Const. 

Amend. VIII, NY Const. Art. 1 § 5 
 Deft. must make bail application (1) get facts of case first, (2) get deft.’s background 

info 
 Misd. = Judge must set bail or R.O.R. 
 Felony = Judge must either, set bail, R.O.R., or remand 
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 The court must receive a report of the deft.’s criminal record, unless the prosecutor 
consents to bail determination without a review of the criminal record, or there is an 
emergency, deft.’s counsel is entitled to a copy of the record, CPL § 530.20 (2)(b)(ii). 

 Bail is only to ensure the deft.’s return to court, it cannot be for preventive detention, 
i.e. because the deft. is a “danger to the community” Sardino v. State Comm’n on 
Judicial Conduct, 58 N.Y.2d 286 (1983). 

 Bail should be no more than necessary to ensure the deft.’s return, People ex. rel. 
Lobel v. McDonnell, 296 N.Y. 109 (1947). 

 The criteria for setting bail that must be considered by the Court is: CPL § 510.30(2) 
1. Character 
2. Reputation 
3. Habits 
4. Mental condition 
5. Medical condition 
6. *Employment history 
7. Financial Resources for bail 
8. Educational background 
9. Participation in any alcohol or drug programs 
10. *Family Ties 
11. *Time of residence in community, i.e., roots in the community 
12. Criminal Record 
13. J.D. Adjudication 
14. Y.O. Adjudication 
15. *Previous Record of Returning to Court 
16. *Weight of Evidence in Pending Action 
17. *Any other factor, ex: risk of flight is minimal because possibility of jail is so 

low that there is no motive to flee. 
18. *Speak to the ADA first 

 Try to have family members, friends, employers or co-workers present at 
arraignment for bail application, it shows “roots in the community” 

 Emphasize any mitigating factors, i.e., no weapon used in the crime, etc. 
 Put your strongest point up front, ex: (1) weak case, but (2) deft. has a bad record, 

OR, (1) deft. has no previous record, but (2) strong case against the deft. 
 Prosecutor’s strongest argument will be that the deft. is likely to flee, or that the deft. 

has the ability to flee, i.e., money, or perhaps both 
 “Bail Alternative” - if the deft. does not have the financial resources, offer 

psychological, alcohol or drug treatment program attendance 
 Review/Appeal of Bail Determination = if bail set at local criminal court, can have 

reviewed by a Superior Court Judge one time de novo review that cannot be 
appealed CPL § 530.30, OR, via a writ of habeas corpus, CPLR § 7002, 7004, to a 
specific supreme court part, this can be appealed to the appellate division 

 Procedure for posting cash bail or bail bond, CPL § 520.30 
 “Cash Bail” - amount set must be paid 
 “Bail Bond” - assets are deposited with bailbonds man (hardly any left in NY) 

 3
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 “Bond posted with Court” - surety bond = a guarantor, appearance bond = deft. signs 
a promise to pay if he does not appear, all of these bonds may be unsecured, 
partially secured or fully secured 

 “Bail Sufficiency Hearing” - CPL § 520.30 
 

ORDER OF PROTECTION 
 Is there a possibility of future contact between the deft. and compl. warranting an 

order of protection? 
 There must be a foundation or supporting evidence for the order 
 A violation of the order of protection must be “willful.” 
 Deft.’s counsel should seek to limit the order if it is too broad 
 

OTHER ISSUES 
 Any mistreatment by the police should be detailed on the record at the arraignment. 
 Does the deft. require “protective custody” if incarcerated? 
 Request a psychiatric examination if deft. lack the capacity to understand the 

proceedings or to defend himself CPL § 730.30, CPL § 730.10(1) - defense counsel 
is entitled to be present at mental competency hearing but cannot play an “active” 
role 

 Consider requesting a “suicide watch” for a severely depressed deft. 
 

DISPOSITION 
 Defense counsel should be careful about plea bargaining at arraignment because at 

this time, he knows a lot less about the case than the prosecution 
 Local criminal court cannot accept a guilty plea to a felony charge, no jurisdiction, 

CPL § 10.20(1)(a) 
 Prosecutor may move to reduce all of the charges on a felony complaint to a misd. 
 Deft. may not plead guilty to misd. without waiving right to be prosecuted by “an 

information”, CPL § 170.60, 170.65(3) 
 Guilty plea to a charge less than in the accusatory instrument requires D.A. consent, 

CPL § 220.10(3)(4), 340.20 
 “Adjournment Contemplating Dismissal” = is for six months, unless it is a family 

offense, than it is for one year, CPL § 170.56(2), 530.11(1) - fingerprints and photos 
are returned and the record of the arrest is sealed, CPL § 160.50, 160.60, 170.55 - 
prosecutor may request that deft. be served with a T.O.P., or do community service, 
attend mediation, etc. as part of “ACD” 

 Marijuana (misd. possession or sale), must get an ACD for one year, don’t need 
prosecutor’s consent if: CPL § 170.56 (1) no previous ACD received, (2) no previous 
convictions 

 “Violation Guilty Plea” = not a crime, it’s an “offense”, in most violations the record 
will be sealed, CPL § 170.56(3), except for CPL § 160.50(1)(d) - record can be 
viewed if you are applying for a job as a police officer, etc. 

 “Disorderly Conduct Plea” - must be first added to the accusatory instrument for deft. 
to plea guilty. 
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With the rampant expansion of social media and online technologies over the past decade, it is no surprise that Facebook,
MySpace, Twitter, Instagram, YouTube and blogs have made their way into the courtroom, pervaded the jury box, and even
pierced the veil of judges' chambers. This expansion of social media technologies has raised many questions about the use of
the information that can be obtained and the ways attorneys go about obtaining that information. This article addresses some
of the ethical issues that can arise when an attorney turns to social media platforms or online technology during a trial.

Social media research has been described as the wild West by some legal commentators, and for this reason bar associations
throughout the country have started establishing parameters for ethical online social media research at trial. About a year ago,
during the summer of 2012, the New York State Bar Association Committee on Professional Ethics issued Formal Opinion
No. 2012-2, titled “Jury Research and Social Media.” To date, the opinion appears to be the most comprehensive analysis of
the subject.

Formal Opinion 2012-2 addresses the ethical restrictions that apply to an attorney's use of social media websites to research
potential or sitting jurors. The starting point for this analysis was the New York Rules of Professional Conduct (RPCs) and in
particular, RPC 3.5, which addresses the maintenance and partiality of tribunals and jurors. Among other things, RPC 3.5 states
that “a lawyer shall not ... (4) communicate or cause another to communicate with a member of the jury venire from which
the jury will be selected for the trial of a case or, during the trial of a case, with any member of the jury unless authorized to
do so by law or court order.”

This rule is similar to New Jersey RPC 3.5, titled “Impartiality and Decorum of the Tribunal.” Under New Jersey RPC 3.5(c)
a lawyer shall not communicate ex parte with a juror or prospective juror except as permitted by law.

Social Media Research of Jurors During the Jury Selection Process

In light of the language in New Jersey's and New York's versions of RPC 3.5, one of the ethical issues that arises most often
involves the use of social media research during the jury selection process. Formal Opinion 2012-2 analyzed this issue and
found that “[i]f a juror were to (i) receive a ‘friend’ request (or similar invitation to share information on a social network site)
as a result of an attorney's research, or (ii) otherwise to learn of the attorney's viewing or attempted viewing of the juror's pages,
posts, or comments, that would constitute a prohibited communication if the attorney was aware that her actions would cause

the juror to receive such message or notification.” 1

Formal Opinion 2012-2 found that the same attempts to research a juror might constitute a prohibited communication even if
inadvertent or unintended, because NY RPC 3.5 does not contain a mens rea requirement. The same appears to be true with
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NJ RPC 3.5, which does not contain a mens rea requirement, and by its express terms prohibits all ex parte communications
with jurors, even if inadvertent.

Thus, if an attorney does not know the functionality of a social media platform, he or she should proceed with caution in
conducting research, and should keep in mind the possibility that even an accidental, automated notice to the juror could be

considered a violation of the rules of professional conduct. 2  Fortunately, most search engines for social media platforms do
not permit registered members to learn who accessed their information. LinkedIn, however, allows its registered members to
learn of individuals who viewed their profiles, *44  and attorneys should understand the functionality of the LinkedIn search
engine and other similar search engines to minimize the risk of unintended communications with prospective jurors.

Although some attorneys may question if Internet research on jurors is even permissible during voir dire, the New Jersey

Appellate Division found the practice acceptable. In Carino v. Muenzen, 3  a medical malpractice action, the plaintiff's counsel
was using Google to conduct research on potential jurors in the venire. When this was brought to the attention of the trial judge,
the court prohibited the research because: 1) the plaintiff's counsel did not provide advance notice to the court and opposing
counsel, and 2) the judge wanted to create an “even playing field,” since the defendant's counsel was not conducting the same

research. 4

On appeal, the plaintiff's counsel argued that the trial court abused its discretion during jury selection by precluding him from
accessing the Internet to obtain information on prospective jurors. The Appellate Division noted that no authority exists for
the trial court's determination that counsel is required to notify an adversary and the court in advance of accessing the Internet
during jury selection or any other part of a trial. The Appellate Division also criticized the trial court's effort to create an “even
playing field,” noting that Internet access was open to both counsel. It thus concluded that the trial court acted unreasonably in
preventing use of the Internet by the plaintiff's counsel, but nevertheless affirmed the judgment because the plaintiff's counsel

had not demonstrated any prejudice resulting from the failure to use Internet research on potential jurors. 5

Assuming access to the Internet is available, Carino v. Muenzen provides support for the principle that online research of
potential jurors is permissible in New Jersey courts.

A federal court in the Eastern District of New York recently issued a similar ruling in U.S. v. Watts. 6  There, the defendant's
counsel in a criminal matter filed a motion to permit a jury consulting firm to perform Internet research on potential jurors.
The initial application to the court requested the name of jurors in the jury pool in advance of when the venire appeared, so
research could be performed in advance. This portion of the application was denied. The court, however, allowed the parties to
conduct Internet research on potential jurors during the venire, on the following three conditions: 1) the parties could not make
unauthorized or improper direct contact with prospective or current jurors, including using social networking platforms that
would leave a record with the account holder of having been searched; 2) the parties were barred from informing jurors that
Internet searches were being conducted regarding them; and 3) if any party had reason to believe a juror may have neglected to
disclose information bearing on his or her fitness to serve as a juror, that party was required to inform the court and opposing

counsel immediately. 7  On this last restriction, the court noted that an “attorney's duty to inform the court about suspected juror

misconduct trumps all other professional obligations, including those owed a client.” 8

Not all courts, however, agree that Internet research on jurors is permissible or even beneficial. Recently, a judge in Montgomery
County, Maryland, denied a request to allow a defense attorney in a child sex abuse case to use the Internet to research potential

jurors during the jury selection process. 9  The judge believed Internet research on potential jurors was totally inappropriate
and could have a chilling effect on jury service if invidivuals knew they were going to be “Googled” as soon as they walked

into the courthouse. 10
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Social Media Research of Jurors During Trial

A second issue that arises with social media research is whether attorneys can continue to research and monitor the actions of
sitting jurors during a trial. In this regard, the same ethical restrictions that apply to communications with potential jurors also
apply to sitting jurors. These restrictions include the prohibition on an attorney communicating directly and indirectly with a
sitting juror. Despite these restrictions, attorneys are well served to engage in unobtrusive monitoring of jurors during trial to

ensure an unbiased, independent jury. 11  Indeed, in a recent survey by the Federal Judicial Center, 79 percent of judges who

responded said they had no way of knowing whether jurors had violated a social media ban. 12  As such, social media monitoring
is often left in the hands of counsel and, in some higher profile cases, the media. This was the case in the corruption trial of
former Baltimore Mayor Sheila Dixon. There, a newspaper reported that certain members of the jury were communicating with

each other about the case via Facebook. 13  This report served as one of the bases for the mayor to seek a new trial. Before the
court could rule on the application, however, a plea was entered. Nevertheless, the juror conduct and media attention underscore
the need to monitor sitting jurors.

Another instance of jurors' use of social media and the need for monitoring occurred in Sluss v. Commonwealth of Kentucky. 14

In Sluss, the defendant was convicted of murder and several other criminal counts arising from a motor vehicle death following
a highly publicized trial. After the trial, it came to light that two of the jurors were Facebook friends with the victim's mother.
The defendant appealed the conviction and argued, among other things, that the trial court erred in denying his motion for a
new trial based on jury *45  misconduct. The defendant contended that the jurors being Facebook friends with the victim's
mother was evidence of misconduct.

On appeal, the Kentucky Supreme Court addressed the issue of who on Facebook is actually a friend, as opposed to a mere
negligible connection who blindly accepts a friend request and has no real relationship. While opining that a juror who is a
Facebook friend with a family member of a victim, standing alone, is probably not enough evidence to presume juror bias
sufficient for a new trial, the Court remanded the matter for further inquiry to address “the extent of the interaction and the

scope of the relationship” between the two jurors and the victim's mother, and whether juror misconduct occurred. 15  In so
concluding, the Court stated that “it is the closeness of the relationship and the information that a juror knows that frames

whether that juror could reasonably be viewed as biased.” 16

Another example of a juror's misuse of social media was discussed in U.S. v. Fumo, 17  which involved the highly publicized
prosecution of Pennsylvania State Senator Vincent Fumo.

The portion of the appeal relevant to social media involved a juror posting various comments on Facebook. After it was reported
by the media that a juror had been posting on Facebook about the trial, the juror deleted the comments from his Facebook
page. The most discussed post involved the juror's comment that “This is it ... no looking back now!” As a result, the court
reviewed the Facebook posts and held an in camera review in which it asked the juror about his activity and general media
consumption. The juror claimed he had accidently seen the news report regarding his Facebook posts when a program he had
been watching on television ended and the news began, but otherwise indicated he took his responsibilities and obligations
as a juror seriously. Based on this review, the trial court concluded that most of the Facebook posts involved what the court

deemed “ramblings” that were “so vague as to be virtually meaningless.” 18  It thus concluded that the juror's Facebook posts
were not substantially prejudicial.

On appeal, the Third Circuit affirmed, finding the trial court did not abuse its discretion in denying the defendants' motion for
a new trial. It largely agreed that the juror's Facebook posts were “nothing more than harmless ramblings having no prejudicial

effect,” and there was no evidence his extra-jury misconduct had any prejudicial effects on the defendants. 19
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Nonetheless, the implications of jurors' improper use of social media during a trial are high. As noted by the Third Circuit in
Fumo, “a juror who comments about a case on social media may engender responses that include extraneous information about

the case or attempts by third-parties to exercise persuasion or influence.” 20  When attorneys are aware of a juror's use of social

media in a manner they believe is improper, they have an obligation to report the misconduct to the court and their adversary. 21

And, once reported, a court has a number of remedies at its disposal.

In New Jersey, these remedies could include imprisonment and/or civil fine. These remedies were discussed in the recent

decision issued by Assignment Judge Peter Doyne in In re Daniel Kaminsky. 22  Kaminsky involved contempt proceedings
against a juror for conducting Internet research during deliberations, in direct violation of the court's explicit instructions not to
conduct such research. The situation came to light after two of the charged juror's fellow jury members reported they thought the
research tainted the deliberations, which ultimately resulted in a hung jury. In a well-reasoned opinion outlining the implications
of the ease of Internet research on modern juries, Judge Doyne held the juror in contempt and fined him $500. In so holding,
Judge Doyne stated, “[a] clear message apparently need[s] be sent [that] the offense of contemptuously violating a court's

instruction concerning internet use is serious, with consequential ramifications.” 23

Similarly, in Juror Number One v. Sup. Ct. of Sacramento, 24  a California court, upon receiving a report that a juror posted
items on his Facebook account concerning a criminal trial while it was in progress, ordered the juror to execute a consent form
authorizing Facebook to release for in camera review all items he posted during the trial. The juror filed a petition for writ
of prohibition that challenged the order on the basis that it was in violation of the Stored Communications Act, his Fourth
and Fifth Amendment rights and his rights to privacy. The court made short work of the arguments and found a juror had no
expectation of privacy in his or her Facebook posts and, in any event, privacy rights do not trump the litigants' rights to a fair
trial free from juror misconduct.

Courts in Florida and Texas also have sent a clear message to jurors who engage in the improper use of social media during
a trial. One Florida juror was held in contempt and sentenced to three days in jail when it came to light that he ‘friended’ a

defendant in a personal injury case. 25  Similarly, a Texas man was sentenced to two days of community service for friending

a plaintiff. 26

Social Media Research to Impeach a Witness During Trial

A third issue that arises from social media research at trial involves whether counsel can use this technology to obtain information
to impeach a witness. In analyzing this issue, it is important for an attorney to understand that *46  social media platforms are
no different than direct or indirect communication with any individual. Accordingly, attorneys should re-familiarize themselves
with NJ RPC 4.1, 4.2, 8.4(c) and 8.4(d) before conducting a social media search for impeachment evidence. These Rules of
Professional Conduct provisions prevent, among other things, attorneys from doing the following:
1.making materially false statements of fact or law to a third person, NJ RPC 4.1;

2. communicating with a person the lawyer knows or should know is represented by counsel, NJ RPC 4.2;

3. engaging in conduct involving dishonesty, fraud, deceit or misrepresentation, NJ RPC 8.4(c); and

4. engaging in conduct that is prejudicial to the administration of justice, NJ RPC 8.4(d).

In light of these RPC provisions and other authorities, it is wholly permissible for an attorney to access and review the public

social network pages of a witness at trial to search for impeachment material. 27  A lawyer also can engage in truthful friending

of an unrepresented party 28  in a manner that does not involve trickery or deception to obtain information. 29
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What an attorney cannot do is mislead a witness or potential witness in order to obtain information about them. Two defense
attorneys recently were charged with ethics violations by the Office of Attorney Ethics of the Supreme Court of New Jersey for
allegedly causing their paralegal to friend the plaintiff in a personal injury case in order to access information on the plaintiff's

Facebook page that was not otherwise available to the public. 30  The attorneys contended they never instructed the paralegal

to friend the plaintiff, but simply instructed her to conduct online social media research on him. 31

In light of this story, if an attorney is going to conduct research on Facebook or another social media platform in order to obtain
non-public information, it is important the attorney disclose his or her true identity and the truthful reason for the connection

request. 32

Social Media Use by Attorneys

Finally, it goes without saying that attorneys, like everyone else, should be cognizant of their own use of social media. At least
one judge in Galveston, Texas, utilized Facebook to catch an attorney who requested a continuance, allegedly because of the
death of her father. The attorney, however, had recently posted a string of status updates on Facebook portraying a week of

drinking and partying. 33  In a separate incident, the same judge caught another attorney griping about having to handle a motion
before her. Thus, just as attorneys are well advised to instruct their clients to maintain private Facebook pages, they too must
be cognizant of their social media footprint and their obligation of candor toward a tribunal.

While some readers may seek to avoid the ethical issues discussed in this article entirely, by not using social media at all, this
may not be the right answer. At least one court has held that an attorney may be under a limited obligation to use certain new
technologies.

In Johnson v. McCullough, 34  the Supreme Court of Missouri arguably created a limited duty for lawyers to research members
of the venire. During voir dire, the plaintiff's counsel asked if any of the panelists had been involved in prior litigation. While
many panelists responded, one member did not, and she eventually became a sitting juror. After the jury returned the verdict
for the defendant, the plaintiff's counsel searched a litigation database and found the non-responsive juror had been a defendant
in multiple debt collection cases and a personal injury case. The plaintiff filed a motion for a new trial, alleging jury non-
disclosure based on the juror's failure to disclose her involvement in prior litigation. The trial court granted the motion, and
the Supreme Court of Missouri affirmed.

The Missouri Supreme Court stated that “[w]ith the relative present day ease of procuring the venire member's prior
litigation experiences, via Case.net, “[w]e encourage counsel to make such challenges before submission of a case whenever

practicable.”' 35  The Court further noted that, “to preserve the issue of a juror's non-disclosure, a party must use reasonable
efforts to examine the litigation history on Case.net of those jurors selected but not empanelled and present to the trial court

any relevant information prior to trial.” 36

While most courts have not gone as far as the Missouri Supreme Court, a lawyer who fails to acquire at least a basic
understanding of these new technologies does so at his or her--or perhaps more importantly, his or her client's--own peril.

Conclusion

In sum, social media has become a particularly effective arrow in the quiver of technologically savvy attorneys. While social
media use in the litigation context continues to evolve, it is important that attorneys keep in mind the potential ethical
implications of its use, for research or otherwise, and to avoid any action by them or their subordinates that could be construed
as dishonest or deceitful.
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INTRODUCTION 

Social media networks such as LinkedIn, Twitter and Facebook are becoming 
indispensable tools for legal professionals and the people with whom they communicate.  As use 
of social media by lawyers and clients continues to grow and as social media networks proliferate 
and become more sophisticated, so too do the ethics issues facing lawyers.  Accordingly, the 
Commercial and Federal Litigation Section of the New York State Bar Association is updating 
these social media guidelines – which were first issued in 20141 – to include new ethics opinions 
as well as additional guidelines where the Section believes ethical guidance is needed (the 
“Guidelines”).  In particular, these Guidelines add new content on lawyers’ competence, the 
retention of social media by lawyers, client confidences, potential positional conflicts of interest 
associated with social media posts, the tracking of client social media use, communications by 
lawyers with judges, and lawyers’ use of social media platforms, such as LinkedIn, to 
communicate with selected audiences, or with the public in general.  

These Guidelines should be read as guiding principles rather than as “best practices.”  The 
world of social media is rapidly changing and “best practices” will continue to evolve to keep 
pace with such developments.  Since there are multiple ethics codes that govern attorney conduct 
throughout the United States, these Guidelines do not attempt to define a universal set of “best 
practices” that will apply in every jurisdiction.  In fact, even where different jurisdictions have 
enacted nearly-identical ethics rules, their individual ethics opinions on the same topic may differ 
due to different social mores, the priorities of different demographic populations, and the 
historical approaches to ethics rules and opinions in different localities.   

In New York State, ethics opinions are issued by the New York State Bar Association and 
also by local bar associations located throughout the State.2  These Guidelines are predicated upon 
the New York Rules of Professional Conduct (“NYRPC”)3 and ethics opinions interpreting those 
rules that have been issued by New York bar associations.  In addition, illustrative ethics opinions 
from other jurisdictions are referenced throughout where, for example, a New York ethics opinion 
has not addressed a certain situation or where another jurisdiction’s ethics opinion differs from the 
interpretation of the NYRPC by New York ethics authorities.  

                                                 

1.  The Social Media Ethics Guidelines were most recently updated in June 2015. 

2. A breach of an ethics rule is not enforced by bar associations, but by the appropriate disciplinary 
bodies.  Ethics opinions are not binding in disciplinary proceedings, but they may be used as a 
defense in certain circumstances. 

3. NY RULES OF PROF’L CONDUCT (NYRPC) (NY STATE UNIFIED CT. SYS. 2013). (These Rules of 
Professional Conduct were promulgated as Joint Rules of the Appellate Divisions of the Supreme 
Court In addition, the New York State Bar Association has promulgated comments regarding 
particular rules, but these comments, which are referenced in these Guidelines have not been adopted 
by the Appellate Divisions of the Supreme Court).  

 

https://www.nycourts.gov/rules/jointappellate/NY-Rules-Prof-Conduct-1200.pdf
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Social media communications that reach across multiple jurisdictions may implicate other 
states’ ethics rules. Those rules may differ from the NYRPC.  Lawyers should consider the 
controlling ethical requirements the jurisdictions in which they practice. 

The ethical issues discussed in the NYRPC frequently arise in the information gathering 
phase prior to, or during, litigation.  One of the best ways for lawyers to investigate and obtain 
information about a party, witness, juror or another person, without having to engage in formal 
discovery, is to review that person’s social media account, profile, or posts.  Lawyers must 
remember, however, that ethics rules and opinions govern whether and how a lawyer may view 
such social media.  For example, when a lawyer conducts research, unintended social media 
communications or electronic notifications received by the user of a social media account 
revealing such lawyer’s research may have ethical consequences.   

Further, because social media communications are often not just directed at a single 
person but at a large group of people, or even the entire Internet “community,” attorney 
advertising rules and other ethical rules must be considered when a lawyer uses social media.  For 
example, it is not always readily apparent whether a lawyer’s social media communications 
constitute regulated “attorney advertising.”  Similarly, privileged or confidential information can 
be unintentionally divulged beyond the intended recipient if a lawyer communicates to a group 
using social media.  In addition, lawyers must be careful to avoid creating an unintended attorney-
client relationship when communicating through social media.  Finally, certain ethical obligations 
arise when a lawyer counsels a client about the client’s own social media posts and the removal or 
deletion of those posts, especially if such posts are subject to litigation or regulatory preservation 
obligations.  These ethical obligations will also be discussed herein. 

Throughout these Guidelines, the terms “website,” “account,” “profile,” and “post” are 
referenced in order to highlight sources of electronic data that might be viewed by a lawyer.  The 
definition of these terms no doubt will change and new ones will be created as technology 
advances.  However, for purposes of complying with these Guidelines, these terms are 
interchangeable, and a reference to one should be viewed as a reference to all for ethical 
considerations. 

References to the applicable provisions of the NYRPC and references to relevant ethics 
opinions are noted after each Guideline, and definitions of important terms used in the Guidelines 
are set forth in the Appendix. 
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1. ATTORNEY COMPETENCE 

Guideline No. 1.A:  Attorneys’ Social Media Competence 

A lawyer has a duty to understand the benefits, risks and ethical implications 
associated with social media, including its use for communication, advertising and research 
and investigation.   

NYRPC 1.1(a) and (b). 

Comment: NYRPC 1.1(a) provides: “[a] lawyer should provide competent 
representation to a client.  Competent representation requires the legal knowledge, 
skill, thoroughness and preparation reasonably necessary for the representation.”  

As Guideline No. 1 recognizes – and the Guidelines discuss throughout – 
a lawyer may choose to use social media for a multitude of reasons.  Lawyers, 
however, need to be conversant with, at a minimum, the basics of each social media 
network that a lawyer uses in connection with the practice of law or that his or her 
client may use if it is relevant to the purpose or purposes for which the lawyer was 
retained.   

Maintaining this level of understanding is a serious challenge that lawyers 
need to appreciate and cannot take lightly.  As American Bar Association 
(“ABA”) Formal Opinion 466 (2014)4 states: 

As indicated by [ABA Rule of Professional Conduct] Rule 1.1, 
Comment 8, it is important for a lawyer to be current with 
technology.  While many people simply click their agreement to 
the terms and conditions for use of an [electronic social media] 
network, a lawyer who uses an [electronic social media] network 
in his practice should review the terms and conditions, including 
privacy features – which change frequently – prior to using such a 
network.5 

A lawyer must “understand the functionality and privacy settings of any 
[social media] service she wishes to utilize for research, and to be aware of any 
changes in the platforms’ settings or policies.”6  The ethics opinion also holds that 

                                                 

4. American Bar Ass’n Comm. on Ethics & Prof’l Responsibility, Formal Op. 466 (2014). 

5. Id.  Competence may require understanding the often lengthy and unclear “terms of service” of a 
social media platform and ascertaining whether the platform’s features raise ethical issues.  It also 
may require reviewing other materials, such as articles, comments, and blogs posted about how such 
social media platform functions. 

6. Ass’n of the Bar of the City of New York Prof’l Ethics Comm. (“NYCBA”), Formal Op. 2012-2 
(2012).  Accord D.C. Bar Legal Ethics Comm., Ethics Op. 370 (2016) (“The guiding principle for 
lawyers with regard to the use of any social network site is that they must be conversant in how the 

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2012-2-jury-research-and-social-media
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2012-2-jury-research-and-social-media
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-370.cfm
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“[i]f an attorney cannot ascertain the functionality of a website, the attorney must 
proceed with great caution in conducting research on that particular site...”7 

Indeed, a lawyer cannot be competent absent a working knowledge of the 
benefits and risks associated with the lawyer’s use of social media.  In fact, 
Comment 8 to Rule 1.1 of the Model Rules of Professional Conduct of the ABA 
was amended to provide: 

To maintain the requisite knowledge and skill, a lawyer should 
keep abreast of changes in the law and its practice, including the 
benefits and risks associated with relevant technology, engage in 
continuing study and education and comply with all continuing 
legal education requirements to which the lawyer is subject. 

Commentary to Rule 1.1 of the NYRPC, which is offered by the New 
York State Bar Association as informal guidance to practitioners, has also been 
amended to provide: 

To maintain the requisite knowledge and skill, a lawyer should  
(i) keep abreast of changes in substantive and procedural law 
relevant to the lawyer’s practice, (ii) keep abreast of the benefits 
and risks associated with technology the lawyer uses to provide 
services to clients or to store or transmit confidential information, 
and (iii) engage in continuing study and education and comply 
with all applicable continuing legal education requirements under 
22 N.Y.C.R.R. Part 1500.8 

Many other states have also adopted a duty of competence in technology 
in their ethical codes. 9  Although a lawyer may not delegate his or her obligation 
to be competent, he or she may rely, as appropriate, on other lawyers or 
professionals in the field of electronic discovery and social media to assist in 
obtaining such competence.  As NYRPC 1.1 (b) requires, “[a] lawyer shall not 
handle a legal matter that the lawyer knows or should know that the lawyer is not 
competent to handle, without associating with a lawyer who is competent to 
handle it.”   

                                                                                                                                                               
site works.  Lawyers must understand the functionality of the social networking site, including its 
privacy policies.”). 

7. NYCBA, Formal Op. 2012-2. 

8. NYRPC 1.1 cmt. 8.  

9. As of this writing, 27 states have included a duty of competence in technology in their ethical codes. 
See Robert Ambrogi, 27 States Have Adopted Ethical Duty of Technology Competence, LAWSITES 
(retrieved on April 30, 2017).  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.lawsitesblog.com/2015/03/11-states-have-adopted-ethical-duty-of-technology-competence.html
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For a discussion of eDiscovery competence in general, see ethics opinions 
issued by the New York County Lawyers Association Professional Ethics 
Committee10 and the State Bar of California’s Committee on Professional 
Responsibility and Conduct.11  

                                                 

10. New York County Lawyers Association Professional Ethics Committee, Formal Op. 749 (Feb. 21, 
2017). 

11. The State Bar of California Standing Committee on Professional Responsibility and Conduct, 
Formal Op. 2015-93.     

http://www.nycla.org/pdf/Ethics%20and%20Opinions/2017/US-%23949112-v5-NYCLA_Technological_Competence_Opinion.pdf
http://www.nycla.org/pdf/Ethics%20and%20Opinions/2017/US-%23949112-v5-NYCLA_Technological_Competence_Opinion.pdf
http://ethics.calbar.ca.gov/Portals/9/documents/Opinions/CAL%202015-193%20%5B11-0004%5D%20(06-30-15)%20-%20FINAL.pdf
http://ethics.calbar.ca.gov/Portals/9/documents/Opinions/CAL%202015-193%20%5B11-0004%5D%20(06-30-15)%20-%20FINAL.pdf
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2. ATTORNEY ADVERTISING 

Guideline No. 2.A:  Applicability of Advertising Rules 

A lawyer’s social media profile that is used only for personal purposes is not subject 
to attorney advertising and solicitation rules.  However, a social media profile, posting or 
blog a lawyer primarily uses for the purpose of the retention of the lawyer or his law firm is 
subject to such rules.  Hybrid accounts may need to comply with attorney advertising and 
solicitation rules if used for the primary purpose of the retention of the lawyer or his law 
firm. 

NYRPC 1.0, 7.1, 7.3., 7.4, 7.5, 8.4(c) 

Comment:   It is clear that a social media profile that is used for work purposes is 
subject to attorney advertising12 and solicitation rules.13  In the case of a lawyer’s 
profile on a hybrid account that is used for business and personal purposes, given 
the differing views on whether the attorney advertising and solicitation rules 
would apply, it would be prudent for the lawyer to assume that they do.  

The nature of the information posted on a lawyer’s LinkedIn profile may 
require that the profile be deemed “attorney advertising.”  In general, a profile that 
contains basic biographical information, such as “only one’s education and a list 
of one’s current and past employment” does not constitute attorney advertising.14  
According to NYCLA Formal Op. 748, a lawyer’s LinkedIn profile that “includes 
subjective statements regarding an attorney’s skills, areas of practice, 
endorsements, or testimonials from clients or colleagues, however, is likely to be 
considered advertising.”15   

The NYCLA ethics opinion states that if an attorney’s LinkedIn profile 
includes a detailed description of practice areas and types of work done in prior 
employment, the user should include the words “Attorney Advertising” on the 
lawyer’s LinkedIn profile. If an attorney also includes (1) statements that are 
reasonably likely to create an expectation about results the lawyer can achieve; (2) 

                                                 

12. NYRPC 1.0(a) defines “Advertisement” as “any public or private communication made by or on 
behalf of a lawyer or law firm about that lawyer or law firm’s services, the primary purpose of which 
is for the retention of the lawyer or law firm. It does not include communications to existing clients 
or other lawyers.” 

13. See also Virginia State Bar, Quick Facts about Legal Ethics and Social Networking (last updated 
Feb. 22, 2011); Cal. State Bar Standing Comm. on Prof’l Resp. and Conduct, Formal Op. No. 2012-
186 (2012). 

14. New York County Lawyers’ Association (“NYCLA”), Formal Op. 748 (2015); see also Andrew 
Strickler, Many Atty LinkedIn Profiles Don’t Count as Ads, NYC Bar Says, LAW360 (Jan. 5, 2016).  

15. New York County Lawyers’ Association (“NYCLA”), Formal Op. 748 (2015).  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.nycourts.gov/rules/jointappellate/ny-rules-prof-conduct-1200.pdf
http://www.vsb.org/site/regulation/facts-ethics-social-networking
http://www.vsb.org/site/regulation/facts-ethics-social-networking
http://ethics.calbar.ca.gov/portals/9/documents/opinions/cal%202012-186%20(12-21-12).pdf
http://ethics.calbar.ca.gov/portals/9/documents/opinions/cal%202012-186%20(12-21-12).pdf
https://www.law360.com/articles/742519/many-atty-linkedin-profiles-don-t-count-as-ads-nyc-bar-says.
https://www.law360.com/articles/742519/many-atty-linkedin-profiles-don-t-count-as-ads-nyc-bar-says.
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
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statements that compare the lawyer’s services with the services of other lawyers; 
(3) testimonials or endorsements of clients; or (4) statements describing or 
characterizing the quality of the lawyer’s or law firm’s services, the attorney 
should also include the disclaimer “Prior results do not guarantee a similar 
outcome.”16  

The NYCLA opinion provides that attorneys who allow “Endorsements” 
from other users and “Recommendations” to appear on one’s profile fall within 
Rule 7.1(d), and therefore must include the disclaimer set forth in Rule 7.1(e).17 
Also, the NYCLA opinion noted that if an attorney claims to have certain skills, 
they must also include this disclaimer because a description of one’s skills – even 
where those skills are chosen from fields created by LinkedIn – constitutes a 
statement “characterizing the quality of the lawyer’s services” under Rule 
7.1(d).18 

After NYCLA Formal Opinion 748 was issued, the New York City Bar 
Association issued Opinion 2015-7 addressing attorney advertising.  The New 
York City Bar opinion addressed attorney advertising in a different manner and 
provides that an attorney’s LinkedIn profile may constitute attorney advertising 
only if it meets the following five criteria:  

(a) it is a communication made by or on behalf of the lawyer;  
(b) the primary purpose of the LinkedIn content is to attract new 
clients to retain the lawyer for pecuniary gain; (c) the LinkedIn 
content relates to the legal services offered by the lawyer; (d) the 
LinkedIn content is intended to be viewed by potential new clients; 
and (e) the LinkedIn content does not fall within any recognized 
exception to the definition of attorney advertising.19  

The New York City Bar Association opinion notes that it should not be 
presumed that an attorney who posts information about herself on LinkedIn is 
doing so for the primary purpose of attracting paying clients.20 If someone merely 
includes a list of “Skills,” a description of one’s practice areas, or displays 
“Endorsements” or “Recommendations,” without more on their LinkedIn account, 
this does not, by itself, constitute attorney advertising.21   

                                                 

16.  Id. 

17. NYRPC 7.1(e)(3) provides: “[p]rior results do not guarantee a similar outcome. ”  

18. NYCLA, Formal Op. 748. 

19.  New York City Bar Formal Op. 2015-7: Application of Attorney Advertising Rules to LinkedIn 
(Dec. 30, 2015). 

20.  Id. 

21. Id.  

http://www.nycbar.org/pdf/FinalNYRPCsWithComments%28April12009%29.pdf
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2015-7-application-of-attorney-advertising-rules-to-linkedin
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2015-7-application-of-attorney-advertising-rules-to-linkedin
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New York City Bar Formal Op. 2015-7 also notes that if an attorney’s 
LinkedIn profile meets the five-pronged attorney advertising definition, he or she 
must comply with requirements of Article 7 of the NYRPC, which include, but 
are not limited to: 

(1) labeling the LinkedIn content “Attorney Advertising”;  
(2) including the name, principal law office address and telephone 
number of the lawyer; (3) pre-approving any content posted on 
LinkedIn; (4) preserving a copy for at least one year; and  
(5) refraining from false, deceptive or misleading statements. 
These are only some of the requirements associated with attorney 
advertising.22 

Attorneys practicing in New York should be aware of both opinions when 
complying with New York’s attorney advertising rules.  An attorney’s ethical 
obligations apply to all forms of covered communications, including social media.  
If a post on Twitter (a “tweet”) is deemed attorney advertising, the rules require 
that a lawyer must include disclaimers similar to those described in NYCLA 
Formal Op. 748.23  

Utilizing the disclaimer “Attorney Advertising” given the confines of 
Twitter’s 140 character limit (which in practice may be even less than 140 
characters when including links, user handles or hashtags) may be impractical or 
not possible.  Yet, such structural limitation does not provide a justification for not 
complying with the ethical rules governing attorney advertising.  Thus, attorneys 
should consider only posting tweets that would not be categorized as attorney 
advertising to avoid having to comply with the attorney advertising rules within 
the Twitter environment.24 

Rule 7.1(k) of the NYRPC provides that all advertisements “shall be pre-
approved by the lawyer or law firm.”  It requires that a copy of an advertisement 
“shall be retained for a period of not less than three years following its initial 
dissemination,” but specifies a one-year retention period for advertisements 
contained in a “computer-accessed communication” and yet another retention 
scheme for websites.25  Rule 1.0(c) of the NYRPC defines ‘‘computer-accessed 
communication’’ as any communication made by or on behalf of a lawyer or law 

                                                 

22. New York City Bar Formal Op. 2015-7: Application of Attorney Advertising Rules to LinkedIn 
(Dec. 30, 2015); see also Peter Geraghty, Social Media Endorsements: Undue Flattery Will Get You 
Nowhere, YOURABA (July 2016); Andrew Strickler, Many Atty LinkedIn Profiles Don’t Count as 
Ads, NYC Bar Says, LAW360 (Jan. 5, 2016). 

23. New York State Bar Ass’n Comm. on Prof’l Ethics (“NYSBA”), Op. 1009 (2014). 

24. NYSBA, Op. 1009. 

25. Id.  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2015-7-application-of-attorney-advertising-rules-to-linkedin
http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2015-7-application-of-attorney-advertising-rules-to-linkedin
http://www.americanbar.org/publications/youraba/2016/july-2016/endorsements-on-social-media-websites--undue-flattery-will-get-y.html
http://www.americanbar.org/publications/youraba/2016/july-2016/endorsements-on-social-media-websites--undue-flattery-will-get-y.html
https://www.law360.com/articles/742519/many-atty-linkedin-profiles-don-t-count-as-ads-nyc-bar-says
https://www.law360.com/articles/742519/many-atty-linkedin-profiles-don-t-count-as-ads-nyc-bar-says
http://www.nysba.org/CustomTemplates/Content.aspx?id=49755
https://www.nysba.org/CustomTemplates/Content.aspx?id=49755
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firm that is disseminated through “the use of a computer or related electronic 
device, including, but not limited to, web sites, weblogs, search engines, 
electronic mail, banner advertisements, pop-up and pop-under advertisements, 
chat rooms, list servers, instant messaging, or other internet presences, and any 
attachments or links related thereto.”26  Thus, social media posts that are deemed 
“advertisements,” are “computer-accessed communications, and their retention is 
required only for one year.”27 

In accordance with NYSBA, Op. 1009, to the extent that a social media 
post is found to be a “solicitation,” it is subject to filing requirements if directed to 
recipients in New York.  Social media posts, like tweets, may or may not be 
prohibited “real-time or interactive” communications.  This would depend on 
whether they are broadly distributed and/or whether the communications are more 
akin to asynchronous email or website postings or in functionality closer to 
prohibited instant messaging or chat rooms involving “real-time” or “live” 
responses.  Practitioners are advised that both the social media platforms and 
ethical guidance in this area are evolving and care should be used when using any 
potentially “live” or real-time tools.    

Guideline No. 2.B:  Prohibited Use of Term “Specialists” on Social Media 

Lawyers shall not advertise areas of practice under headings in social media 
platforms that include the terms “specialist,” unless the lawyer is certified by the 
appropriate accrediting body in the particular area.28 

NYRPC 7.1, 7.4. 

Comment:  Although LinkedIn’s headings no longer include the term 
“Specialties,” lawyers still need to be cognizant of the prohibition on claiming to 
be a “specialist” when creating a social media profile.29  To avoid making 
prohibited statements about a lawyer’s qualifications under a specific heading or 
otherwise, a lawyer should use objective information and language to convey 
information about the lawyer’s experience.  Examples of such information include 
the number of years in practice and the number of cases handled in a particular 
field or area.30   

                                                 

26. Id. 

27. Id. 

28. See NYSBA, Op. 972 (2013).  

29. One court has found that the prohibition on the words “expertise” and “specialty” in relation to 
attorney advertising is unconstitutional; see Searcy v. Florida Bar, 140 F. Supp. 3d 1290 (N.D. Fla. 
2015).  

30. See also Phila. Bar Ass’n Prof’l Guidance Comm., Op. 2012-8 (2012) (citing Pa. Bar Ass’n Comm. 
on Legal Ethics and Prof’l Responsibility, Formal Op. 85-170 (1985)). 

https://www.nysba.org/CustomTemplates/Content.aspx?id=49755
http://lawyerist.com/lawyerist/wp-content/uploads/2013/09/2013-06-26-NYSBA-Opinion-re-Specialist-on-LinkedIn.pdf
http://www.leagle.com/decision/In%20FDCO%2020151002N00/SEARCY%20v.%20FLORIDA%20BAR
http://www.leagle.com/decision/In%20FDCO%2020151002N00/SEARCY%20v.%20FLORIDA%20BAR
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Opinion2012-8Final.pdf
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A lawyer shall not list information under the ethically prohibited heading 
of “specialist” in any social media network unless appropriately certified as such.  
Skills or practice areas listed on a lawyer’s profile under the headings 
“Experience” or “Skills,” do not constitute a claim by a lawyer to be a specialist 
under NYRPC Rule 7.4.31  A lawyer may include information about the lawyer’s 
experience elsewhere, such as under another heading or in an untitled field that 
permits biographical information to be included.  Certain states have issued ethics 
opinions prohibiting lawyers from listing their practice areas not only under 
“specialist,” but also under headings such as “expert.”  

A limited exception to identification as a specialist may exist for lawyers 
who are certified “by a private organization approved for that purpose by the 
American Bar Association” or by an “authority having jurisdiction over 
specialization under the laws of another state or territory.”  For example, 
identification of such traditional titles as “Patent Attorney” or “Proctor in 
Admiralty” are permitted for lawyers entitled to use them.32 

Guideline No. 2.C:  Lawyer’s Responsibility to Monitor or Remove Social Media Content by 
Others on a Lawyer’s Social Media Page 

A lawyer who maintains a social media profile must be mindful of the ethical 
restrictions relating to solicitation by her and the recommendations of her by others, 
especially when inviting others to view her social media account, blog or profile.33   

A lawyer is responsible for all content that the lawyer posts on her social media 
website or profile.  A lawyer also has a duty to periodically monitor her social media 
profile(s) or blog(s) for comments, endorsements and recommendations to ensure that such 
third-party posts do not violate ethics rules.  If a person who is not an agent of the lawyer 
unilaterally posts content to the lawyer’s social media, profile or blog that violates the ethics 
rules, the lawyer must remove or hide such content if such removal is within the lawyer’s 
control and, if not within the lawyer’s control, she may wish to ask that person to remove 
it.34 

NYRPC 7.1, 7.2, 7.3, 7.4. 

 

                                                 

31. NYCLA, Formal Op. 748.  

32. See NYRPC 7.4. 

33. See Fl. Bar Standing Comm. on Advertising, Guidelines for Networking Sites (revised May 9, 2016);  
see also Peter Geraghty, Social Media Endorsements: Undue Flattery Will Get You Nowehere, 
YOURABA (July 2016). 

34. See NYCLA, Formal Op. 748; see also Phila. Bar Assn. Prof’l Guidance Comm., Op. 2012-8; 
Virginia State Bar, Quick Facts about Legal Ethics and Social Networking.  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.nycbar.org/pdf/FinalNYRPCsWithComments%28April12009%29.pdf
http://www.floridabar.org/TFB/TFBResources.nsf/Attachments/18BC39758BB54A5985257B590063EDA8/$FILE/Guidelines%20-%20Social%20Networking%20Sites.pdf?OpenElement
http://www.americanbar.org/publications/youraba/2016/july-2016/endorsements-on-social-media-websites--undue-flattery-will-get-y.html
http://www.americanbar.org/publications/youraba/2016/july-2016/endorsements-on-social-media-websites--undue-flattery-will-get-y.html
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Opinion2012-8Final.pdf
http://www.vsb.org/site/regulation/facts-ethics-social-networking
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Comment:  While a lawyer is not responsible for a post made by a person who is 
not his agent, a lawyer’s obligation not to disseminate, use or participate in the 
dissemination or use of advertisements containing misleading, false or deceptive 
statements includes a duty to remove information from the lawyer’s social media 
profile where that information does not comply with applicable ethics rules.  If a 
post cannot be removed, consideration must be given as to whether a curative post 
needs to be made.  Although social media communications tend to be far less 
formal than traditional forms of communication to which the ethics rules apply, 
these rules apply with the same force and effect to social media postings. 

Guideline No. 2.D:  Attorney Endorsements 

A lawyer must ensure the accuracy of third-party legal endorsements, 
recommendations, or online reviews posted to the lawyer’s social media profile.  To that end, 
a lawyer must periodically monitor and review such posts for accuracy and must correct 
misleading or incorrect information posted by clients or other third-parties.  

NYRPC 7.1, 7.2, 7.3, 7.4. 

Comment:  Although lawyers are not responsible for content that third-parties and 
non-agents of the lawyer post on social media, lawyers must monitor and verify that 
posts about them made to profiles they control35 are accurate.  “Attorneys should 
periodically monitor their LinkedIn pages at reasonable intervals to ensure that 
others are not endorsing them as specialists,” as well as to confirm the accuracy of 
any endorsements or recommendations.36  A lawyer may not passively allow 
misleading endorsements as to her skills and expertise to remain on a profile that she 
controls, as that is tantamount to accepting the endorsement.  Rather, a lawyer needs 
to remain conscientious in avoiding the publication of false or misleading statements 
about the lawyer and her services.37  Certain social media websites, such as 
LinkedIn, allow users to approve endorsements, thereby providing lawyers with a 
mechanism to promptly review, and then reject or approve, endorsements.  A lawyer 
may also hide or delete endorsements, which, under those circumstances, may 
obviate the ethical obligation to periodically monitor and review such posts. 

When an attorney provides information on social media related to successful results 
she has achieved for a client, she should be careful to avoid disclosing confidential 
information about her client and the matter. The risk of disclosure of confidential 

                                                 

35. Lawyers should also be cognizant of such websites as Yelp, Google and Avvo, where third parties 
may post public comments about lawyers.  

36. NYCLA, Formal Op. 748.  

37. See NYCLA, Formal Op. 748; Pa. Bar Ass’n. Comm. on Legal Ethics and Prof’l Responsibility, 
Formal Op. 2014-300; North Carolina State Bar Ethics Comm., Formal Op. 8 (2012); see also Mary Pat 
Benz, New Guidance for Lawyers on the Ethics of Social Media Use, ATTORNEYATWORK (Oct. 23, 
2014).  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.pabar.org/members/catalogs/Ethics%20Opinions/formal/F2014-300.pdf
https://www.pabar.org/members/catalogs/Ethics%20Opinions/formal/F2014-300.pdf
https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2012-formal-ethics-opinion-8/?opinionSearchTerm=2014%20N.C.%20Ethics%20Op.%205
https://www.attorneyatwork.com/ethics-of-social-media-use/
https://www.attorneyatwork.com/ethics-of-social-media-use/
https://www.attorneyatwork.com/ethics-of-social-media-use/
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information can also arise when a lawyer deems it necessary to correct adverse 
comments made by clients or former clients about the lawyer’s legal skills made on 
social media (known as “reverse advertising”). New York has not addressed the 
issue, but the Texas Center for Legal Ethics recently opined that in such a situation, 
a lawyer may post a “proportional and restrained response that does not reveal any 
confidential information or otherwise violate the Texas Disciplinary Rules of 
Professional Conduct.”38 

Guideline No. 2.E:  Positional Conflicts in Attorney Advertising 

When communicating and stating positions on issues and legal developments, via 
social media or traditional media, a lawyer should attempt to avoid situations where her 
communicated positions on issues and legal developments are inconsistent with those 
advanced on behalf of her clients and the clients of her firm.   

NYRPC 1.7, 1.8 

Comment: While commenting on issues and legal developments can certainly 
assist in advertising a lawyer’s particular knowledge and strengths, a position 
stated by a lawyer on a social media site in an attempt to market her legal services 
could inadvertently create a business conflict with a client.  A lawyer needs to be 
cognizant of the fact that conflicts are imputed to the lawyer’s firm.  

While no New York ethics opinion has addressed the issue, the D.C. Bar 
Legal Ethics Committee recently provided guidance on this subject stating, 
“Consideration must also be given to avoid the acquisition of uninvited 
information through social media sites that could create actual or perceived 
conflicts of interest for the lawyer or the lawyer’s firm. Caution should be 
exercised when stating positions on issues, as those stated positions could be 
adverse to an interest of a client, thus inadvertently creating a conflict. [D.C. Rule 
of Professional Conduct] 1.7(b)(4) states that an attorney shall not represent a 
client with respect to a matter if ’the lawyer's professional judgment on behalf of 
the client will be or reasonably may be adversely affected by . . . the lawyer’s own 
financial, business, property or personal interests,’ unless the conflict is resolved 
in accordance with [D.C. Rule of Professional Conduct] 1.7(c). Content of social 
media posts made by attorneys may contain evidence of such conflicts.”39 

                                                 

38.  Tex. Ctr. Legal Ethics Op. 662 (Aug. 2016); see also Kurt Orzeck, Texas Attys Can Use Rivals in 
Ad Keywords, Ethics Panel Says, LAW360 (Aug. 1, 2016) (discussing the Panel’s decision to allow 
use of competing attorneys or firms in a lawyer’s online advertising).  

39. D.C. Bar Ethics Op. 370: Social Media I: Marketing and Personal Use (Nov. 2016). 

https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-370.cfm
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-370.cfm
https://www.legalethicstexas.com/Ethics-Resources/Opinions/Opinion-662.aspx
https://www.law360.com/articles/823889/texas-attys-can-use-rivals-in-ad-keywords-ethics-panel-says
https://www.law360.com/articles/823889/texas-attys-can-use-rivals-in-ad-keywords-ethics-panel-says
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-370.cfm
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3. FURNISHING OF LEGAL ADVICE THROUGH SOCIAL MEDIA 

Guideline No. 3.A:  Provision of General Information 

A lawyer may provide general answers to legal questions asked on social media.  A 
lawyer, however, cannot provide specific legal advice on a social media network because a 
lawyer’s responsive communications may be found to have created an attorney-client 
relationship, and legal advice also may impermissibly disclose information protected by the 
attorney-client privilege. 

NYRPC 1.0, 1.4, 1.6, 7.1, 7.3. 

Comment:  A client and lawyer must knowingly enter into an attorney-client 
relationship.  Informal communications over social media may unintentionally 
result in a client believing that such a relationship exists.  If an attorney-client 
relationship exists, then ethics rules concerning, among other things, the 
disclosure over social media of information protected by the attorney-client 
privilege to individuals other than to the client would apply. 

Guideline No. 3.B:  Public Solicitation is Prohibited through “Live” Communications 

Due to the “live” nature of real-time or interactive computer-accessed 
communications,40 which includes, among other things, instant messaging and 
communications transmitted through a chat room, a lawyer may not “solicit”41 business 
from the public through such means.42   
                                                 

40. “Computer-accessed communication” as defined by NYRPC 1.0(c) means “any communication 
made by or on behalf of a lawyer or law firm that is disseminated through the use of a computer or 
related electronic device, including, but not limited to, web sites, weblogs, search engines, electronic 
mail, banner advertisements, pop-up and pop-under advertisements, chat rooms, list servers, instant 
messaging, or other internet presences, and any attachments or links related thereto.”  Comment 9 to 
NYRPC 7.3 advises: “Ordinary email and web sites are not considered to be real-time or interactive 
communication.  Similarly, automated pop-up advertisements on a website that are not a live 
response are not considered to be real-time or interactive communication.  Instant messaging, chat 
rooms, and other similar types of conversational computer-accessed communication are considered 
to be real-time or interactive communication.”   

41. “Solicitation” as defined by NYRPC 7.3(b)  means “any advertisement initiated by or on behalf of a 
lawyer or law firm that is directed to, or targeted at, a specific recipient or group of recipients, or 
their family members or legal representatives, the primary purpose of which is the retention of the 
lawyer or law firm, and a significant motive for which is pecuniary gain.  It does not include a 
proposal or other writing prepared and delivered in response to a specific request of a prospective 
client.”   

42. See NYSBA, Op. 899 (2011). Ethics opinions in a number of states have addressed chat room 
communications; see also Ill. State Bar Ass’n, Op. 96-10 (1997); Michigan Standing Comm. on 
Prof’l and Jud. Ethics, Op. RI-276 (1996); Utah State Bar Ethics Advisory Opinion Comm., Op. 96-
10 (1997); Va. Bar Ass’n Standing Comm. on Advertising, Op. A-0110 (1998); W. Va. Lawyer 
Disciplinary Bd., Legal Ethics Inquiry 98-03 (1998). 

http://www.nycourts.gov/rules/jointappellate/ny-rules-prof-conduct-1200.pdf
http://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://old.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=60961
http://www.isba.org/sites/default/files/ethicsopinions/96-10.pdf
https://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=1146
https://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=1146
http://www.utahbar.org/ethics-advisory-opinions/opinions-published-in-1996/eaoc-96-10/
http://www.utahbar.org/ethics-advisory-opinions/opinions-published-in-1996/eaoc-96-10/
http://www.vsb.org/docs/committees/advertising/a110.htm
http://www.wvodc.org/pdf/lei/Chronologic/LEI-98-03.pdf
http://www.wvodc.org/pdf/lei/Chronologic/LEI-98-03.pdf
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If a potential client43 initiates a specific request seeking to retain a lawyer during 
real-time social media communications, a lawyer may respond to such request.  However, 
such response must be sent through non-public means and must be kept confidential, 
whether the communication is electronic or in some other format.44  Emails and attorney 
communications via a website or over social media platforms, such as Twitter,45 may not be 
considered real-time or interactive communications.  This Guideline does not apply if the 
recipient is a close friend, relative, former client, or existing client.46  

NYRPC 1.0, 1.4, 1.6, 1.7, 1.8, 7.1, 7.3. 

Comment:  Answering general questions47 on the Internet is analogous to writing 
for any publication on a legal topic.48  “Standing alone, a legal question posted by 
a member of the public on real-time interactive Internet or social media sites 

                                                                                                                                                               

 The Philadelphia Bar Ass’n, however, has opined that, under the Pennsylvania Rules of Professional Conduct, 
which are different from the NYRPC, solicitation through a chat room is permissible, because it is more akin 
to targeted direct mail advertisements, which are allowed under Pennsylvania’s ethics rules. See Phila. Bar 
Ass’n Prof’l Guidance Comm., Op. 2010-6 (2010).  

43. Individuals attempting to defraud a lawyer by posing as potential clients are not owed a duty of 
confidentiality. See NYCBA, Formal Op. 2015-3 (“An attorney who discovers that he is the target of 
an Internet-based trust account scam does not have a duty of confidentiality towards the individual 
attempting to defraud him, and is free to report the individual to law enforcement authorities, 
because that person does not qualify as a prospective or actual client of the attorney.  However, 
before concluding that an individual is attempting to defraud the attorney and is not owed the duties 
normally owed to a prospective or actual client, the attorney must exercise reasonable diligence to 
investigate whether the person is engaged in fraud.”). 

44. “If a lawyer subject to the D.C. Rules of Professional Conduct engages in chat room 
communications of sufficient particularity and specificity to give rise to an attorney-client 
relationship under the substantive law of a state with jurisdiction to regulate the communication, that 
lawyer must comply with the full array of D.C. Rules governing attorney-client relationships.”  D.C. 
Ethics Op. 316. 

45. Whether a Twitter or Reddit communication is a “real-time or interactive” computer-accessed 
communication is dependent on whether the communication becomes akin to a prohibited blog or 
chat room communication. See NYSBA, Op. 1009.   

46. NYRPC 7.3(a)(1). 

47. Where “the inquiring attorney has ‘become aware of a potential case, and wants to find plaintiffs,’ 
and the message the attorney intends to post will be directed to, or intended to be of interest only to, 
individuals who have experienced the specified problem.  If the post referred to a particular incident, 
it would constitute a solicitation under the Rules, and the attorney would be required to follow the 
Rules regarding attorney advertising and solicitation, see Rules 7.1 & 7.3.  In addition, depending on 
the nature of the potential case, the inquirer’s post might be subject to the blackout period (i.e., 
cooling off period) on solicitations relating to ‘a specific incident involving potential claims for 
personal injury or wrongful death…’” NYSBA, Op. 1049 (2015). 

48. See NYSBA, Op. 899. 

http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Opinion%202010-6.pdf
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Opinion%202010-6.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2015opinions/2161-formal-opinion-2015-3-lawyers-who-fall-victim-to-internet-scams
https://www.nysba.org/CustomTemplates/Content.aspx?id=49755
https://www.nysba.org/CustomTemplates/Content.aspx?id=55624
http://old.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=60961
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cannot be construed as a ‘specific request’ to retain the lawyer.”49  In responding 
to questions,50 a lawyer may not provide answers that appear applicable to all 
apparently similar individual problems because variations in underlying facts 
might result in a different answer.51   

Moreover, a lawyer should be careful in responding to an individual 
question on social media as it might establish an attorney-client relationship, 
probably one created without a conflict check, and, if the response over social 
media is viewed by others beyond the intended recipient, it may disclose 
privileged or confidential information.52 

A lawyer is permitted to accept employment that results from participating 
in “activities designed to educate the public to recognize legal problems.”53  As 
such, if a potential client initiates a specific request to retain the lawyer resulting 
from real-time Internet communication, the lawyer may respond to such request 
as noted above.54  However, such communications should be sent solely to that 
potential client.  If, however, the requester does not provide his or her personal 
contact information when seeking to retain the lawyer or law firm, consideration 
should be given by the lawyer to respond in two steps: first, ask the requester to 
contact the lawyer directly, not through a real-time communication, but instead by 

                                                 

49. See id. 

50. See NYSBA, Op. 1049 (“We further conclude that a communication that merely discussed the 
client's legal problem would not constitute advertising either.  However, a communication by the 
lawyer that went on to describe the services of the lawyer or his or her law firm for the purposes of 
securing retention would constitute “advertising.”  In that case, the lawyer would need to comply 
with Rule 7.1, including the requirements for labeling as “advertising” on the “first page” of the post 
or in the subject line, retention for one-year (in the case of a computer-accessed communication) and 
inclusion of the law office address and phone number. See Rule 7.1(f), (h), (k).”). 

51. Id. 

52. In addition, when “answering general questions on the Internet, specific answers or legal advice can 
lead to … the unauthorized practice of law in a forum where the lawyer is not licensed.”  Paul 
Ragusa & Stephanie Diehl, Social Media and Legal Ethics—Practical Guidance for Prudent Use, 
BAKER BOTTS LLP (Nov. 1, 2016). 

53. See NYRPC 7.1(f), (h), (k). 

54. See NYSBA, Op. 1049 (“When a potential client requests contact by a lawyer, either by contacting a 
particular lawyer or by broadcasting a more general request to unknown persons who may include 
lawyers, any ensuing communication by a lawyer that complies with the terms of the invitation was 
not initiated by the lawyer within the meaning of Rule 7.3(b). Thus, if the potential client invites 
contact by Twitter or email, the lawyer may respond by Twitter or email. But the lawyer could not 
respond by telephone, since such contact would not have been initiated by the potential client. See 
NYSBA, Op. 1014 (2014). If the potential client invites contact by telephone or in person, the 
lawyer’s response in the manner invited by the potential client would not constitute ‘solicitation.’). 

https://www.nysba.org/CustomTemplates/Content.aspx?id=55624
http://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://www.lexology.com/library/detail.aspx?g=c77547d0-4e95-42b4-8e56-4e6c19957239
http://www.lexology.com/library/detail.aspx?g=c77547d0-4e95-42b4-8e56-4e6c19957239
http://www.lexology.com/library/detail.aspx?g=c77547d0-4e95-42b4-8e56-4e6c19957239
https://www.nysba.org/CustomTemplates/Content.aspx?id=55624
https://www.nysba.org/CustomTemplates/Content.aspx?id=51292
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email, telephone, etc., and second, the lawyer’s actual response should not be 
made through a real-time communication.55 

Guideline No. 3.C:  Retention of Social Media Communications with Clients 

If an attorney utilizes social media to communicate with a client relating to legal 
representation, the attorney should retain records of those communications, just as she 
would if the communications were memorialized on paper. 

NYRPC 1.1, 1.15. 

Comment:  A lawyer’s file relating to client representation includes both paper 
and electronic documents.  The ABA Model Rules of Professional Conduct 
defines a “writing” as “a tangible or electronic record of a communication or 
representation...”.56 NYRPC 1.0(x), the definition of “writing,” was expanded in 
late 2016 to specifically include a range of electronic communications.57 

The NYRPC “does not explicitly identify the full panoply of documents 
that a lawyer should retain relating to a representation.”58  The only NYRPC 
provision requiring maintenance of client documents is NYRPC 1.15(i).  The 
NYRPC, however, implicitly imposes on lawyers an obligation to retain 
documents.  For example, NYRPC 1.1 requires that “A lawyer should provide 
competent representation to a client.”  NYRPC 1.1(a) requires “skill, 
thoroughness and preparation.”   

The lawyer must take affirmative steps to preserve those emails and social 
media communications, which the lawyer believes need to be saved.59  However, 
due to the ephemeral nature of social media communications, “saving” such 
communications in electronic form may pose technical issues, especially where, 
under certain circumstances, the entire social media communication may not be 
saved, may be deleted automatically or after a period of time, or may be deleted 

                                                 

55. Id. 

56.  NYRPC 1.0(n), Terminology.   

57.  NYRPC 1.0(x): “Writing” or “written” denotes a tangible or electronic record of a communication or 
representation, including handwriting, typewriting, printing, photocopying, photography, audio or 
video recording, email or other electronic communication or any other form of recorded 
communication or recorded representation. A “signed” writing includes an electronic sound, symbol 
or process attached to or logically associated with a writing and executed or adopted by a person 
with the intent to sign the writing. 

58. See NYCBA, Formal Op. 2008-1 (2008). 

59. Id. 

http://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/formal-opinion-2008-01-a-lawyers-ethical-obligations-to-retain-and-to-provide-a-client-with-electronic-documents-relating-to-a-representation
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by the counterparty to the communication without the knowledge of the lawyer.60  
Casual communications may be deleted without impacting ethical rules.61  

NYCBA, Formal Op. 2008-1 sets out certain considerations for preserving 
electronic materials: 

As is the case with paper documents, which e-mails and other 
electronic documents a lawyer has a duty to retain will depend on 
the facts and circumstances of each representation.  Many e-mails 
generated during a representation are formal, carefully drafted 
communications intended to transmit information, or other 
electronic documents, necessary to effectively represent a client, or 
are otherwise documents that the client may reasonably expect the 
lawyer to preserve.  These e-mails and other electronic documents 
should be retained.  On the other hand, in many representations a 
lawyer will send or receive casual e-mails that fall well outside the 
guidelines in [ABCNY Formal Op. 1986-4].  No ethical rule 
prevents a lawyer from deleting those e-mails. 

We also expect that many lawyers may retain e-mails and other 
electronic documents beyond those required to be retained under 
[ABCNY Formal Op. 1986-4].  For example, some lawyers and 
law firms may retain all paper and electronic documents, including 
e-mails, relating in any way to a representation, as a measure to 
protect against a malpractice claim.  Such a broad approach to 
document retention may at times be prudent, but it is not required 
by the Code.62 

A lawyer shall not deactivate a social media account, which contains 
communications with clients, unless those communications have been 
appropriately preserved.  

                                                 

60. Id.; see also Pennsylvania Bar Assn, Ethics Comm., Formal Op. 2014-300 (the Pennsylvania Bar 
Assn. has opined that, under the Pennsylvania Rules of Professional Conduct, which are different 
from the NYRPC, an attorney “should retain records of those communications containing legal 
advice.”) 

61. Id. 

62. NYCBA, Op. 623 opines that, “with respect to documents belonging to the lawyer, a lawyer may destroy all 
those documents without consultation or notice to the client, (i) except to the extent that the law may otherwise 
require, and (ii) in the absence of extraordinary circumstances manifesting a client’s clear and present need for 
such documents.” 

http://www2.nycbar.org/Publications/reports/show_html_new.php?rid=794
http://www.danieljsiegel.com/Formal_2014-300.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2008-opinions/799-a-lawyers-ethical-obligations-to-retain-and-to-provide-a-client-with-electronic-documents-relating-to-a-representation-
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4. REVIEW AND USE OF EVIDENCE FROM SOCIAL MEDIA 

Guideline No. 4.A:  Viewing a Public Portion of a Social Media Website 

A lawyer may view the public portion of a person’s social media profile or public 
posts even if such person is represented by another lawyer.   

NYRPC 4.1, 4.2, 4.3, 5.3, 8.4. 

Comment:  A lawyer is ethically permitted to view the public portion of a person’s 
social media website,63 profile or posts, whether represented or not, for the 
purpose of obtaining information about the person, including impeachment 
material for use in litigation.64   

This allowance is based, in part, on case law that holds that a person is said to 
have very little expectation of privacy with respect to their social media content, 
let alone those that are specifically designated as “public.”65 

Guideline No. 4.B:  Contacting an Unrepresented Party and/or Requesting to View a 
Restricted Social Media Website 

A lawyer may communicate with an unrepresented party and also request permission 
to view a restricted portion of the party’s social media website or profile.66  However, the 
lawyer must use her full name and an accurate profile, and may not create a different or 
false profile in order to mask her identity.  If the unrepresented party asks for additional 
information from the lawyer in response to the communication or access request, the lawyer 
must accurately provide the information requested by the person or otherwise cease all 
further communications and withdraw the request if applicable.   

NYRPC 4.1, 4.3, 8.4. 

                                                 

63.  A lawyer should be aware that certain social media networks may send an automatic message to the 
person whose account is being viewed which identifies the person viewing the account as well as 
other information about such person. 

64. See NYSBA, Op. 843 (2010); see also Colorado Bar Ass’n Ethics Comm., Formal Op. 127 (Nov. 
2015).  

 
65. Romano v. Steelcase Inc., 30 Misc.3d 426 (Sup. Ct. Suffolk Cty. 2010) (“She consented to the fact 

that her personal information would be shared with others, notwithstanding her privacy setting. 
Indeed that is the very nature and purpose of these social networking sites else they would cease to 
exist.”) 

66. For example, this may include: (1) sending a “friend” request on Facebook, 2) requesting to be 
connected to someone on LinkedIn; or 3) following someone on Instagram.  

http://www.nysba.org/CustomTemplates/Content.aspx?id=5162
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.leagle.com/decision/In%20NYCO%2020100923322/ROMANO%20v.%20STEELCASE%20INC.
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Comment:  It is permissible for a lawyer to join a social media network solely for 
the purpose of obtaining information concerning a witness.67  The New York City 
Bar Association has opined, however, that a lawyer shall not “friend” an 
unrepresented individual using any form of “deception.”68   

In New York, no “deception” occurs when a lawyer utilizes his or her “real 
name and profile” to contact an unrepresented person to send a “friend” request to 
obtain information from that person’s account.69  In New York, the lawyer is not 
required to initially disclose the reasons for the communication or “friend” 
request.70   

However, other states require that a lawyer’s initial “friend” request must 
contain additional information to fully apprise the witness of their true identity 
and intention.  For example, the New Hampshire Bar Association, holds that an 
attorney must “inform the witness of the lawyer’s involvement in the disputed or 
litigated matter,” the disclosure of the “lawyer by name as a lawyer” and the 
identification of “the client and the matter in litigation.”71   The Massachusetts 
and San Diego Bar Associations simply require disclosure of the lawyer’s 
“affiliation and the purpose for the request.”72  The Philadelphia Bar Association 
notes that failure to disclose the attorney’s true intention constitutes an 
impermissible omission of a “highly material fact.”73  

In Oregon, there is an opinion that if the person being sought out on social 
media “asks for additional information to identify [the l]awyer, or if [the l]awyer 
has some other reason to believe that the person misunderstands her role, [the 
l]awyer must provide the additional information or withdraw the request.”74 

                                                 

67. See N.H. Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012). 

68. NYCBA, Formal Op. 2010-2 (2010). 

69. Id. 

70  See id. 

71. N.H Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012). 

72. Massachusetts Bar Ass’n. Comm. On Prof Ethics Op. 2014-5 (2014); San Diego County Bar Ass’n 
Legal Ethics Comm., Op. 2011-2 (2011); see also Tom Gantert, Facebook ‘Friending’ Can Have 
Ethical Implications, LEGALNEWS (Sept. 27, 2012). 

73. Phila. Bar Ass’n Prof’l Guidance Comm., Op. Bar 2009-2 (2009).  

74. Oregon State Bar Comm. on Legal Ethics, Formal Op. 2013-189 (2013).  

http://www.nhbar.org/legal-links/Ethics-Opinion-2012-13_05.asp
http://www.nycbar.org/ethics/ethics-opinions-local/2010-opinions/786-obtaining-evidence-from-social-networking-websites
http://www.nhbar.org/legal-links/Ethics-Opinion-2012-13_05.asp
http://www.massbar.org/publications/ethics-opinions/2010-2019/2014/opinion-2014-5
https://www.sdcba.org/index.cfm?pg=LEC2011-2
https://www.sdcba.org/index.cfm?pg=LEC2011-2
http://www.legalnews.com/washtenaw/1367638
http://www.legalnews.com/washtenaw/1367638
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Opinion_2009-2.pdf
https://www.osbar.org/_docs/ethics/2013-189.pdf
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Guideline No. 4.C:  Contacting a Represented Party and/or Viewing Restricted Social Media 
Website 

A lawyer shall not contact a represented person or request access to review the 
restricted portion of the person’s social media profile unless express consent has been 
furnished by the person’s counsel. 

NYRPC 4.1, 4.2. 

Comment:  It is significant to note that, unlike an unrepresented individual, the 
ethics rules are different when the person being contacted in order to obtain 
private social media content is “represented” by a lawyer, and such a 
communication is categorically prohibited.  

The Oregon State Bar Committee has noted that “[a]bsent actual 
knowledge that the person is represented by counsel, a direct request for access to 
the person’s non-public personal information is permissible.”75  

Caution should be used by a lawyer before deciding to view a potentially 
private or restricted social media account or profile of a represented person that 
the lawyer has a “right” to view, such as a professional group where both the 
lawyer and represented person are members or as a result of being a “friend” of a 
“friend” of such represented person. 

Note that there is an apparent gap in authority with respect to whether a 
represented party’s receipt of an automatic notification from a social media 
platform constitutes an impermissible communication with an attorney, as 
opposed to within the juror context, which has been covered by several 
jurisdictions.  

Nevertheless, in New York, drawing upon those opinions addressing 
jurors, receipt of an automatic notification can be considered an improper 
communication with someone who is represented by counsel, particularly where 
“the attorney is aware that their actions would cause the juror to receive such 
message or notification.” 76   

Conversely, ABA, Formal Op. 466 opined that, at least within the juror 
context, an automatically generated notification does not constitute an 
impermissible communication since “the ESM service is communicating with the 

                                                 

75. Id.  See San Diego County Bar Ass’n Legal Ethics Comm., Op. 2011-2. 

76. See NYCBA, Formal Op. 2012-2 (May 30, 2012); NYCLA, Formal Op. 743 (May 18, 2011). 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
https://www.sdcba.org/index.cfm?pg=LEC2011-2
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
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juror based on a technical feature of the ESM,” and the lawyer is not involved.77 
This view has also been adopted by the DC and Colorado Bar Associations.78 

Guideline No. 4.D:  Lawyer’s Use of Agents to Contact a Represented Party 

As it relates to viewing a person’s social media account, a lawyer shall not order or 
direct an agent to engage in specific conduct, or with knowledge of the specific conduct by 
such person, ratify it, where such conduct if engaged in by the lawyer would violate any 
ethics rules. 

NYRPC 5.3, 8.4. 

Comment:  This would include, inter alia, a lawyer’s investigator, trial preparation 
staff, legal assistant, secretary, or agent79 and could, as well, apply to the lawyer’s 
client.80

                                                 

77. See American Bar Ass’n Comm. on Ethics & Prof’l Responsibility, Formal Op. 14-466 (Apr. 24, 
2014). 

78. See D.C. Bar Ethics Formal Op. 371, Social Media II: Use of Social Media in Providing Legal 
Services (Nov. 2016); Colorado Bar Ass’n Ethics Comm., Formal Op. 127 (Nov. 2015). 

79. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2010-2 (2010). 

80. See N.H Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2013).  

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-371.cfm
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-371.cfm
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www2.nycbar.org/Ethics/eth2010.htm
http://www.nhbar.org/legal-links/Ethics-Opinion-2012-13_05.asp
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5. COMMUNICATING WITH CLIENTS 

Guideline No. 5.A:  Removing Existing Social Media Information 

A lawyer may advise a client as to what content81 may be maintained or made non-
public on her social media account, including advising on changing her privacy and/or 
security settings.82  A lawyer may also advise a client as to what content may be “taken 
down” or removed, whether posted by the client or someone else.  However, the lawyer must 
be cognizant of preservation obligations applicable to the client and/or matter, such as a 
statute, rule, regulation, or common law duty relating to the preservation of information, 
including legal hold obligations.83  Unless an appropriate record of the social media content 
is preserved, a party or nonparty may not delete information from a social media account 
that is subject to a duty to preserve.  

NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4. 

Comment:  A lawyer must ensure that potentially relevant information is not 
destroyed “once a party reasonably anticipates litigation”84 or where preservation 
is required by common law, statute, rule, regulation or other requirement.  Failure 
to do so may result in sanctions or other penalties.  “[W]here litigation is 
anticipated, a duty to preserve evidence may arise under substantive law.  But 
provided that such removal does not violate the substantive law regarding the 
destruction or spoliation of evidence,85 there is no ethical bar to ‘taking down’ 
such material from social media publications, or prohibiting a client’s lawyer from 
advising the client to do so, particularly inasmuch as the substance of the posting 
is generally preserved in cyberspace or on the user’s computer.”86  When 
litigation is not pending or “reasonably anticipated,” a lawyer may more freely 
advise a client on what to maintain or remove from her social media profile.  Nor 
is there any ethical bar to advising a client to change her privacy or security 
settings to be more restrictive, whether before or after litigation has commenced, 

                                                 

81. “Content” may, as appropriate, include metadata.  

82. Mark A. Berman, Counseling a Client to Change Her Privacy Settings on Her Social Media 
Account, NEW YORK LEGAL ETHICS REPORTER (Feb. 2015).  

83. N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013); see also Phila. Bar Ass’n. Guidance Comm. Op. 
2014-5 (2014). 

84. VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33,36  (N.Y. App. Div 1st Dep’t 
2012). 

85. See Phil. Bar Ass’n. Prof'l Guidance Comm. Op. 2014-5 (noting that, a lawyer “must make 
reasonable efforts to obtain a photograph, link or other content about which the lawyer is aware if the 
lawyer knows or reasonably believes it has not been produced by the client.”).  

86. N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).  

http://www.newyorklegalethics.com/counseling-a-client-to-change-her-privacy-settings-on-her-social-media-account/
http://www.newyorklegalethics.com/counseling-a-client-to-change-her-privacy-settings-on-her-social-media-account/
https://www.nycla.org/siteFiles/Publications/Publications1630_0.pdf
http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
http://www.nycourts.gov/reporter/3dseries/2012/2012_00658.htm
http://www.nycourts.gov/reporter/3dseries/2012/2012_00658.htm
http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
https://www.nycla.org/siteFiles/Publications/Publications1630_0
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as long as social media is appropriately preserved in the proper format and such is 
not a violation of law or a court order.87 

A lawyer should be aware that the act of deleting electronically stored 
information does not mean that such information cannot be recovered through the 
use of forensic technology or other means.  Similarly, a post or other data shared 
with others may have been copied by another user or in other online accounts not 
controlled by the client. 

Guideline No. 5.B:  Adding New Social Media Content  

A lawyer may advise a client with regard to posting new content on social media, as 
long as the proposed content is not known to be false by the lawyer.  A lawyer also may not 
“direct or facilitate the client's publishing of false or misleading information that may be 
relevant to a claim.”88 

NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4. 

Comment:  A lawyer may review what a client plans to publish on social media in 
advance of posting89 and guide the client, including formulating a policy on social 
media usage.  Subject to ethics rules, a lawyer may, for example, counsel the 
client to publish truthful information favorable to the client; discuss the 
significance and implications of social media posts (including their content and 
advisability); review how the posts may be perceived; and discuss how such posts 
might be used in a litigation, including cross-examination.  A lawyer may advise a 
client that social media content or data that the client considers highly private or 
personal, even if not shared with other social media users, may be reviewed by 
opposing parties, judges and others due to court order, compulsory process, 
government searches, data breach, sharing by others or unethical conduct.  A 
lawyer may advise a client to refrain from or limit social media posts, including 
during the course of a litigation or investigation. 

                                                 

87. See N.C. State Bar Ass'n 2014 Formal Ethics Op. 5 (2014); Phil. Bar Ass’n Prof'l Guidance Comm. 
Op. 2014-5 (2014); Fla. Bar Ass'n Prof'l Ethics Comm., Opinion 14-1 (2015) (online version revised 
September 21, 2016).  

88.  N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).  

89. A lawyer may consider periodically following or checking her client’s social media activities, 
especially in matters where posts may be relevant to her client’s claims or defenses.  Monitoring a 
client’s social media posts could provide the lawyer with the opportunity, among other things, to 
advise on the impact of the client’s posts on existing or future litigation or on their implication(s) for 
other issues relating to the lawyer’s representation of the client.  An attorney may wish to notify a 
client if he or she plans to closely monitor a client’s social media postings.  

 Pa. Bar Ass’n Ethics Comm., Formal Op. 2014-300 (2014) (noting that “tracking a client’s activity 
on social media may be appropriate for an attorney to remain informed about the developments 
bearing on the client’s legal dispute” and “an attorney can reasonably expect that opposing counsel 
will monitor a client’s social media account.”).  

http://www.ncbar.com/ethics/ethics.asp?page=4&from=7/2014
http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
https://www.floridabar.org/DIVEXE/RRTFBResources.nsf/Attachments/8E73C71636D8C23785257DD9006E5816/$FILE/14-01%20PAO.pdf?OpenElement
https://www.floridabar.org/DIVEXE/RRTFBResources.nsf/Attachments/8E73C71636D8C23785257DD9006E5816/$FILE/14-01%20PAO.pdf?OpenElement
https://www.nycla.org/siteFiles/Publications/Publications1630_0
http://www.danieljsiegel.com/Formal_2014-300.pdf
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Guideline No. 5.C:  False Social Media Statements 

A lawyer is prohibited from proffering, supporting, or using false statements if she 
learns from a client’s social media posting that a client’s lawsuit involves the assertion of 
material false factual statements or evidence supporting such a conclusion and if proper 
inquiry of the client does not negate that conclusion.90 

NYRPC 3.1, 3.3, 3.4, 4.1, 8.4. 

Comment:  A lawyer has an ethical obligation not to “bring or defend a 
proceeding, or assert or controvert an issue therein, unless there is a basis in law 
and fact for doing so that is not frivolous.”91  Frivolous conduct includes the 
knowing assertion of “material factual statements that are false.”92  

Guideline No. 5.D.  A Lawyer’s Use of Client-Provided Social Media Information 

A lawyer may review a represented person’s non-public social media information 
provided to the lawyer by her client, as long as the lawyer did not cause or assist the client 
to: (i) inappropriately obtain non-public information from the represented person; (ii) invite 
the represented person to take action without the advice of his or her lawyer; or  
(iii) otherwise overreach with respect to the represented person. 

NYRPC 4.2. 

Comment:  One party may always seek to communicate with another party.  
Where a “client conceives the idea to communicate with a represented party,” a 
lawyer is not precluded “from advising the client concerning the substance of the 
communication” and the “lawyer may freely advise the client so long as the 
lawyer does not assist the client inappropriately to seek confidential information 
or invite the nonclient to take action without the advice of counsel or otherwise to 
overreach the nonclient.”93  New York interprets “overreaching” as prohibiting 
“the lawyer from converting a communication initiated or conceived by the client 
into a vehicle for the lawyer to communicate directly with the nonclient.”94 

NYRPC Rule 4.2(b) provides that, notwithstanding the prohibition under 
Rule 4.2(a) that a lawyer shall not “cause another to communicate about the 
subject of the representation with a party the lawyer knows to be represented,” 

                                                 

90. See  N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).  

91. NYRPC   3.1(a).   

92. NYRPC   3.1(B)(3).  

93. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2002-3 (2002). 

94. Id. 

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1630_0
https://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
https://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2002-opinions/833-the-qno-contact-ruleq-and-advising-a-client-in-connection-with-communications-conceived-or-initiated-by-the-client-with-a-represented-party.
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a lawyer may cause a client to communicate with a represented 
person . . . and may counsel the client with respect to those 
communications, provided the lawyer gives reasonable advance 
notice to the represented person’s counsel that such 
communications will be taking place. 

Thus, lawyers need to use caution when communicating with a client 
about her connecting to or “friending” a represented person and obtaining private 
information from that represented person’s social media site.  

A New Hampshire opinion states that a lawyer’s client may, for instance, 
send a friend request or request to follow a private Twitter feed of a person, and 
then provide the information to the lawyer, but the ethical propriety “depends on 
the extent to which the lawyer directs the client who is sending the [social media] 
request,” and whether the lawyer has complied with all other ethical obligations.95  
In addition, the client’s profile needs to “reasonably reveal[] the client’s identity” 
to the other person.96 

The American Bar Association opines that a “lawyer may give substantial 
assistance to a client regarding a substantive communication with a represented 
adversary.  That advice could include, for example, the subjects or topics to be 
addressed, issues to be raised and strategies to be used.  Such advice may be given 
regardless of who – the lawyer or the client – conceives of the idea of having the 
communication  . . . . [T]he lawyer may review, redraft and approve a letter or a 
set of talking points that the client has drafted and wishes to use in her 
communications with her represented adversary.”97 

Guideline No. 5.E:  Maintaining Client Confidences and Confidential Information 

Subject to the attorney-client privilege rules, a lawyer is prohibited from disclosing 
client confidences and confidential information relating to the legal representation of a 
client, unless the client has provided informed consent.  Social media activities and a 
lawyer’s website or blog must comply with these limitations.98 

A lawyer should also be aware of potential risks created by social media services, 
tools or practices that seek to create new user connections by importing contacts or 
connecting platforms.  A lawyer should understand how the service, tool or practice 

                                                 

95. N.H. Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012).  

96. Id. 

97. ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 11-461 (2011). 

98. See  NYRPC 1.6. 

http://www.nhbar.org/legal-links/Ethics-Opinion-2012-13_05.asp
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_11_461_nm.authcheckdam.pdf
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671


 

26 

76670596_3 

operates before using it and consider whether any activity places client information and 
confidences at risk.99 

Where a client has posted an online review of the lawyer or her services, the lawyer’s 
response, if any, shall not reveal confidential information relating to the representation of 
the client.  Where a lawyer uses a social media account to communicate with a client or 
otherwise store client confidences, the lawyer shall make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure or use of, or unauthorized access to, such an 
account.100  

                                                 

99. D.C. Bar Legal Ethics Comm., Op. 370 (2016) explains one risk of services that import email 
contacts to generate connections: “For attorneys, these connection services could potentially identify 
clients or divulge other information that a lawyer might not want an adversary or a member of the 
judiciary to see or information that the lawyer is obligated to protect from disclosure.”  

 Similarly, a lawyer’s request to connect to a person who is represented by opposing counsel may be 
embarrassing or raise questions regarding NYRPC 4.2 (Communication with Persons Represented 
by Counsel). 

100. NYRPC 1.6(c). The New York Rules of Professional Conduct were amended on November 10, 2016 
and Rule 1.6(c) was modified to address a lawyer’s use of technology. See Davis, Anthony, Changes 
to NY RPCs and an Ethics Opinion On Withdrawing for Non-Payment of Fees, NEW YORK LAW 

JOURNAL (January 9, 2017).  

 NYSBA Comment 16 to NYRPC 1.6 provides:   

 Paragraph (c) imposes three related obligations. It requires a lawyer to make 
reasonable efforts to safeguard confidential information against unauthorized 
access by third parties and against inadvertent or unauthorized disclosure by the 
lawyer or other persons who are participating in the representation of the client 
or who are otherwise subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 
5.3. Confidential information includes not only information protected by Rule 
1.6(a) with respect to current clients but also information protected by Rule 
1.9(c) with respect to former clients and information protected by Rule 1.18(b) 
with respect to prospective clients. Unauthorized access to, or the inadvertent or 
unauthorized disclosure of, information protected by Rules 1.6, 1.9, or 1.18, 
does not constitute a violation of paragraph (c) if the lawyer has made 
reasonable efforts to prevent the unauthorized access or disclosure. Factors to be 
considered in determining the reasonableness of the lawyer’s efforts include, but 
are not limited to: (i) the sensitivity of the information; (ii) the likelihood of 
disclosure if additional safeguards are not employed; (iii) the cost of employing 
additional safeguards; (iv) the difficulty of implementing the safeguards; and (v) 
the extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or software excessively difficult to 
use). A client may require the lawyer to implement special security measures not 
required by this Rule, or may give informed consent to forgo security measures 
that would otherwise be required by this Rule. For a lawyer’s duties when 
sharing information with nonlawyers inside or outside the lawyer’s own firm, 
see Rule 5.3, Comment [2]. 

 

http://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-370.cfm
http://www.newyorklawjournal.com/id=1202776295193/Changes-to-NY-RPCs-and-an-Ethics-Opinion-on-Withdrawing-for-NonPayment-of-Fees
http://www.newyorklawjournal.com/id=1202776295193/Changes-to-NY-RPCs-and-an-Ethics-Opinion-on-Withdrawing-for-NonPayment-of-Fees
http://www.newyorklawjournal.com/id=1202776295193/Changes-to-NY-RPCs-and-an-Ethics-Opinion-on-Withdrawing-for-NonPayment-of-Fees
https://www.nysba.org/DownloadAsset.aspx?id=50671
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NYRPC 1.1, 1.6, 1.9(c), 1.18. 

Comment: A lawyer is prohibited, absent a recognized exception, from disclosing 
client confidential information.  Additionally, under NYRPC Rule 1.9(c), a lawyer 
is generally prohibited from using or revealing confidential information of a 
former client.  There is, however, a “self-defense” exception to the duty of 
confidentiality set forth in Rule 1.6, which, as to former clients, is incorporated by 
Rule 1.9(c). Rule 1.6(b)(5)(i) provides that a lawyer “may reveal or use 
confidential information to the extent that the lawyer reasonably believes 
necessary … to defend the lawyer or the lawyer’s employees and associates 
against an accusation of wrongful conduct.”101  NYSBA Ethics Opinion 1032 
indicates that the self-defense exception applies to “claims” and “charges” in 
formal proceedings or a “material threat of a proceeding,” which “typically 
suggest the beginning of a lawsuit, criminal inquiry, disciplinary complaint, or 
other procedure that can result in a sanction” but not to a “negative web 
posting.”102  As such, a lawyer cannot disclose confidential information about a 
client when responding to a negative post concerning herself on platforms such as 
Avvo, Yelp or Facebook.103  

A lawyer is permitted to respond to online reviews, but such replies must 
be accurate and truthful and shall not contain confidential information or client 
confidences.  Pennsylvania Bar Association Ethics Committee Opinion 2014-300 

                                                                                                                                                               

 Comment 17 further provides:  

 When transmitting a communication that includes information relating to the 
representation of a client, the lawyer must take reasonable precautions to prevent 
the information from coming into the hands of unintended recipients. Paragraph 
(c) does not ordinarily require that the lawyer use special security measures if 
the method of communication affords a reasonable expectation of 
confidentiality. However, a lawyer may be required to take specific steps to 
safeguard a client’s information to comply with a court order (such as a 
protective order) or to comply with other law (such as state and federal laws or 
court rules that govern data privacy or that impose notification requirements 
upon the loss of, or unauthorized access to, electronic information). For 
example, a protective order may extend a high level of protection to documents 
marked “Confidential” or “Confidential – Attorneys’ Eyes Only”; the Health 
Insurance Portability and Accountability Act of 1996 (“HIPAA”) may require a 
lawyer to take specific precautions with respect to a client’s or adversary’s 
medical records; and court rules may require a lawyer to block out a client’s 
Social Security number or a minor’s name when electronically filing papers with 
the court. The specific requirements of court orders, court rules, and other laws 
are beyond the scope of these Rules. 

101. N.Y. City Bar Ass'n Comm. on Prof'l Ethics,  Op. 1032 (2014). 

102. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Op. 1032 (2014). 

103. See Susan Michmerhuizen, Client reviews: Your Thumbs Down May Come Back Around, 
AMERICAN BAR ASSOCIATION (Mar. 3, 2015).  

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1630_0.pdfOp.%2085-170%20(1985)
http://www.nysba.org/CustomTemplates/Content.aspx?id=52969
http://www.nysba.org/CustomTemplates/Content.aspx?id=52969
http://www.americanbar.org/publications/youraba/2014/september-2014/client-reviews--your-thumbs-down-may-come-back-around.html
http://www.americanbar.org/publications/youraba/2014/september-2014/client-reviews--your-thumbs-down-may-come-back-around.html
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(2014) opined that “[w]hile there are certain circumstances that would allow a 
lawyer to reveal confidential client information, a negative online client review is 
not a circumstance that invokes the self-defense exception.”104  Pennsylvania Bar 
Association Ethics Committee Opinion 2014-200 (2014) provides a suggested 
response for a lawyer replying to negative online reviews: “A lawyer’s duty to 
keep client confidences has few exceptions and in an abundance of caution I do 
not feel at liberty to respond in a point-by-point fashion in this forum.  Suffice it 
to say that I do not believe that the post represents a fair and accurate picture of 
events.”105 

If a lawyer chooses to respond to a former client’s online review, a lawyer 
should consult the relevant definition of “confidential information” as the 
definition may be quite broad. For instance, pursuant to NYRPC 1.6(a), 
“confidential information” includes, but is not limited to “information gained 
during or relating to the representation of a client, whatever its source, that is . . . 
likely to be embarrassing or detrimental to the client if disclosed.” Similarly, 
Texas Disciplinary Rule of Professional Conduct 1.05(a) defines “confidential 
information” as including “…all information relating to a client or furnished by 
the client, other than privileged information, acquired by the lawyer during the 
course of or by reason of the representation of the client.” See also DC Bar Ethics 
Opinion 370 which states a “confidence” is “information protected by the 
attorney-client privilege” and a “secret” is “…other information gained in the 
professional relationship that the client has requested be held inviolate, or the 
disclosure of which would be embarrassing, or would be likely to be detrimental, 
to the client.”   

Moreover, any response should be limited and tailored to the 
circumstances.  Texas State Bar Ethics Opinion 662. See also DC Bar Ethics 
Opinion 370 (even self-defense exception for “specific” allegations by client 
against lawyer only allows disclosures no greater than the lawyer reasonably 
believes are necessary). 

                                                 

104. Pa. Bar Ass'n Ethics Comm., Formal Op. 2014-300 (2014).  

105. Pa. Bar Ass'n Ethics Comm., Op. 2014-200. 

http://www.aceds.org/wp-content/uploads/2014/11/PABarAssoc_EthicalObligationsAttorneysSocialMedia.pdf
https://www.pabar.org/members/catalogs/Ethics%20Opinions/formal/F2014-200.pdf
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6. RESEARCHING JURORS AND REPORTING JUROR MISCONDUCT 

Guideline No. 6.A:  Lawyers May Conduct Social Media Research 

A lawyer may research a prospective or sitting juror’s public social media profile, 
and posts. 

NYRPC 3.5, 4.1, 5.3, 8.4. 

Comment:  “Just as the internet and social media appear to facilitate juror 
misconduct, the same tools have expanded an attorney’s ability to conduct 
research on potential and sitting jurors, and clients now often expect that attorneys 
will conduct such research.  Indeed, standards of competence and diligence may 
require doing everything reasonably possible to learn about the jurors who will sit 
in judgment on a case.”106   At this juncture, it is “not only permissible for trial 
counsel to conduct Internet research on prospective jurors, but [] it may even be 
expected.”107 

The ABA issued Formal Opinion 466 noting that “[u]nless limited by law or 
court order, a lawyer may review a juror’s or potential juror’s Internet presence, 
which may include postings by the juror or potential juror in advance of and during a 
trial.”108  There is a strong public interest in identifying jurors who might be tainted 
by improper bias or prejudice.”109  However, Opinion 466 does not address 
“whether the standard of care for competent lawyer performance requires using 
Internet research to locate information about jurors.”110 

                                                 

106. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012).  

107. See SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND FEDERAL LITIGATION 

SECTION (2015). 

108. See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 14-466 (2014). 

109. Id. 

110. Id. 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf


 

30 

76670596_3 

Guideline No. 6.B:  A Juror’s Social Media Profile May Be Viewed as Long as There Is No 
Communication with the Juror  

A lawyer may view the social media profile of a prospective juror or sitting juror 
provided that there is no communication (whether initiated by the lawyer, her agent or 
automatically generated by the social media network) with the juror.111  

NYRPC 3.5, 4.1, 5.3, 8.4. 

Comment:  Lawyers need “always use caution when conducting [jury] research” 
to ensure that no communication with the prospective or sitting jury takes 
place.112   

“Without express authorization from the court, any form of 
communication with a prospective or sitting juror during the course of a legal 
proceeding would be an improper communication.”113  For example, ABA, 
Formal Op. 466 opines that it would be a prohibited ex parte communication for a 
lawyer, or the lawyer’s agent, to send an “access request” to view the private 
portion of a juror’s or potential juror’s Internet presence.114  This type of 
communication would be “akin to driving down the juror’s street, stopping the 
car, getting out, and asking the juror for permission to look inside the juror’s 
house because the lawyer cannot see enough when just driving past.”115 

NYCLA, Formal Op. 743 and NYCBA, Formal Op. 2012-2 have opined 
that even inadvertent contact with a prospective juror or sitting juror caused by an 
automatic notice generated by a social media network may be considered a 
technical ethical violation. New York ethics opinions also draw a distinction 
between public and private juror information.116  They opine that viewing the 
public portion of a social media profile is ethical as long as there is no automatic 

                                                 

111. See  N.Y. Cty Lawyers Ass'n, Formal Op. 743 (2011); N.Y. City Bar Ass'n Comm. on Prof'l Ethics, 
Formal Op. 2012-2 (2012); see also ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-
466 (2014). 

112. See Vincent J. Syracuse & Matthew R. Maron, Attorney Professionalism Forum, 85 N.Y. ST. B.A.J. 
50 (2013). 

113. Colo. Bar Ass’n Ethics Comm., Formal Op. 127 (2015).  

114. See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014). 

115. Id. 

116. Id. 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
http://www.thsh.com/Publications/Publication.aspx?PDF=508
http://www.thsh.com/Publications/Publication.aspx?PDF=508
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
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message sent to the account owner of such viewing (assuming other ethics rules 
are not implicated by such viewing).117  

In contrast to the above New York opinions, ABA, Formal Op. 466 opined 
that “[t]he fact that a juror or a potential juror may become aware that a lawyer is 
reviewing his Internet presence when a network setting notifies the juror of such 
does not constitute a communication from the lawyer in violation” of the Rules of 
Professional Conduct (emphasis added).118  The ABA held that, as a general rule, 
an automatic notification represents a communication between the juror and a 
given ESM platform, as opposed to an impermissible communication between the 
lawyer and the attorney.  The Colorado Bar Association and DC Bar have since 
adopted the ABA’s position, i.e., “such notification does not constitute a 
communication between the lawyer or prospective juror” as opposed to a “friend” 
request.119   

According to ABA, Formal Op. 466, this type of notice is “akin to a 
neighbor’s recognizing a lawyer’s car driving down the juror’s street and telling 
the juror that the lawyer had been seen driving down the street.”120  Yet, this view 
has been criticized on the basis of the possible impact such communication might 
have on a juror’s state of mind and has been deemed more analogous to the 
improper communication where, for instance, “[a] lawyer purposefully drives 
down a juror’s street, observes the juror’s property (and perhaps the juror herself), 
and has a sign that says he is a lawyer and is engaged in researching the juror for 
the pending trial knowing that a neighbor will advise the juror of this drive-by and 
the signage.”121 

Under ABA, Formal Op. 466, a lawyer must: (1) “be aware of these 
automatic, subscriber-notification procedures” and (2) make sure “that their 
review is purposeful and not crafted to embarrass, delay, or burden the juror or the 

                                                 

117. If a lawyer logs into LinkedIn and clicks on a link to a LinkedIn profile of a juror, an automatic 
message may be sent by LinkedIn to the juror whose profile was viewed advising of the identity of 
the LinkedIn subscriber who viewed the juror’s profile.  In order for that reviewer’s profile not to be 
identified through LinkedIn, that person must change his or her settings so that he or she is 
anonymous or, alternatively, be fully logged out of his or her LinkedIn account. 

118. See  ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014). 

119. See D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016); see also Colo. Bar Ass’n Ethics Comm., 
Formal Op. 127 (2015).  

120. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014); see also Pa. Bar Ass’n 
Ethics Comm., Formal Op. 2014-300 (2014) (“[t]here is no ex parte communications if the social 
networking website independently notifies users when the page has been viewed.”). 

121. See Mark A. Berman, Ignatius A. Grande, & Ronald J. Hedges, Why American Bar Association 
Opinion on Jurors and Social Media Falls Short, NEW YORK LAW JOURNAL (May 5, 2014).  

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-371.cfm
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.danieljsiegel.com/Formal_2014-300.pdf
http://www.danieljsiegel.com/Formal_2014-300.pdf
http://www.hugheshubbard.com/PublicationDocuments/grande_NYLJ_article_why_ABA_jurors_social_media_may2014.pdf
http://www.hugheshubbard.com/PublicationDocuments/grande_NYLJ_article_why_ABA_jurors_social_media_may2014.pdf
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proceeding.”122  Moreover, ABA, Formal Op. 466 suggests that “judges should 
consider advising jurors during the orientation process that their backgrounds will 
be of interest to the litigants and that the lawyers in the case may investigate their 
backgrounds,” including a juror’s or potential juror’s social media presence.123 

New York guidance similarly holds that when reviewing social media to 
perform juror research, a lawyer needs to perform such research in a way that 
does not leave any “footprint” or notify the juror that the lawyer or her agent has 
been viewing the juror’s social media profile.124  

The New York opinions cited above draw a distinction between public and 
private juror information.125  They opine that viewing the public portion of a 
social media profile is ethical as long as there is no notice sent to the account 
holder indicating that a lawyer or her law firm viewed the juror’s profile and 
assuming other ethics rules are not implicated.  However, such opinions have not 
taken a definitive position that such unintended automatic contact is subject to 
discipline.  

The American Bar Association and New York opinions, however, have not 
directly addressed whether a lawyer may non-deceptively view a social media 
account that from a prospective or sitting juror’s view is putatively private, which 
the lawyer has a right to view, such as an alumni social network where both the 
lawyer and juror are members or whether access can be obtained, for instance, by 
being a “friend” of a “friend” of a juror on Facebook. 

Guideline No. 6.C:  Deceit Shall Not Be Used to View a Juror’s Social Media 

A lawyer may not make misrepresentations or engage in deceit in order to be able to 
view the social media profile of a prospective juror or sitting juror, nor may a lawyer direct 
others to do so. 

NYRPC 3.5, 4.1, 5.3, 8.4. 

Comment:  An “attorney must not use deception—such as pretending to be 
someone else—to gain access to information about a juror that would otherwise 
be unavailable.”126 

                                                 

122. Id. 

123. Id. 

124. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); N.Y. Cty. Lawyers 
Ass'n, Formal Op. 743 (2011); SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL 

AND FEDERAL LITIGATION SECTION (2015). 

125. Id. 

126. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012). 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
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“Subordinate lawyers and non-lawyers performing services for the lawyer must be 
instructed that they are prohibited from using deception to gain access” to 
portions of social media accounts not otherwise accessible to the lawyer.127   

Guideline No. 6.D:  Juror Contact During Trial 

After a juror has been sworn in and throughout the trial, a lawyer may view or 
monitor the social media profile and posts of a juror provided that there is no 
communication (whether initiated by the lawyer, her agent or automatically generated by 
the social media network) with the juror. 

NYRPC 3.5, 4.1, 5.3, 8.4. 

Comment: The concerns and issues identified in the comments to Guideline  
No. 6.B are also applicable during the evidentiary and deliberative phases of a 
trial.   

Yet, these later litigation phases present additional issues, such as a lawyer 
wishing to monitor juror social media profiles or posts in order to determine 
whether a juror is failing to follow court instructions or engaging in other 
improper behavior.  However, the risks posed at this stage of litigation are greater 
than during the jury selection process and could result in a mistrial.128 

[W]hile an inadvertent communication with a venire member may 
result in an embarrassing revelation to a court and a disqualified 
panelist, a communication with a juror during trial can cause a 
mistrial.  The Committee therefore re-emphasizes that it is the 
attorney’s duty to understand the functionality of any social media 
service she chooses to utilize and to act with the utmost caution.129 

ABA, Formal Op. 466 permits passive review of juror social media postings, 
in which an automated response is sent to the juror, of a reviewer’s Internet 
“presence,” even during trial absent court instructions prohibiting such conduct.130  
In one New York case, the review by a lawyer of a juror’s LinkedIn profile during a 
trial almost led to a mistrial.  During the trial, a juror became aware that an attorney 
from a firm representing one of the parties had looked at the juror’s LinkedIn profile.  
The juror brought this to the attention of the court stating “the defense was checking 
on me on social media” and also asserted, “I feel intimidated and don’t feel I can be 

                                                 

127. Colo. Bar Ass’n Ethics Comm., Formal Op. 127 (2015). 

128. Rather than risk inadvertent contact with a juror, a lawyer wanting to monitor juror social media 
behavior might consider seeking a court order clarifying what social media may be accessed. 

129. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012). 

130. See  D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016). 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.cba.cobar.org/tcl/tcl_articles.cfm?articleid=9073
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-371.cfm
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objective.”131  This case demonstrates that a lawyer must take caution in conducting 
social media research of a juror because even inadvertent communications with a 
juror presents risks.132 

It might be appropriate for counsel to ask the court to advise both 
prospective and sitting jurors that their social media activity may be researched by 
attorneys representing the parties.  Such instruction might include a statement that 
it is not inappropriate for an attorney to view jurors’ public social media.  As 
noted in ABA, Formal Op. 466, “[d]iscussion by the trial judge of the likely 
practice of trial lawyers reviewing juror ESM during the jury orientation process 
will dispel any juror misperception that a lawyer is acting improperly merely by 
viewing what the juror has revealed to all others on the same network.”133 

Guideline No. 6.E:  Juror Misconduct 

In the event that a lawyer learns of possible juror misconduct, whether as a result of 
reviewing a sitting juror’s social media profile or posts, or otherwise, she must promptly 
bring it to the court’s attention.134 

NYRPC 3.5, 8.4. 

Comments:  An attorney faced with potential juror misconduct is advised to 
review the ethics opinions issued by her controlling jurisdiction, as the extent of 
the duty to report juror misconduct varies among jurisdictions.  For example, 
ABA, Formal Op. 466 pertains only to criminal or fraudulent conduct by a juror, 
rather than the broader concept of improper conduct.  Opinion 466 requires a lawyer 
to take remedial steps, “including, if necessary, informing the tribunal when the 
lawyer discovers that a juror has engaged in criminal or fraudulent conduct related to 
the proceeding.”135  

New York, however, provides that “a lawyer shall reveal promptly to the 
court improper conduct by a member of the venire or a juror, or by another toward 
a member of the venire or a juror or a member of her family of which the lawyer 

                                                 

131. See Richard Vanderford, LinkedIn Search Nearly Upends BofA Mortgage Fraud Trial, LAW360 

(Sept. 27, 2013). 

132. Id. 

133. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014). 

134. See  N.Y. Cty. Lawyers Ass'n, Formal Op. 743 (2011); N.Y. City Bar Ass'n Comm. on Prof'l Ethics, 
Formal Op. 2012-2 (2012); SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND 

FEDERAL LITIGATION SECTION (2015). 

135. See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014). 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
http://www.law360.com/articles/476511/linkedin-search-nearly-upends-bofa-mortgage-fraud-trial
http://www.law360.com/articles/476511/linkedin-search-nearly-upends-bofa-mortgage-fraud-trial
http://www.almd.uscourts.gov/docs/aba_formal_opinion_466.pdf
https://www.nycla.org/siteFiles/Publications/Publications1450_0.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/formal_opinion_466_final_04_23_14.authcheckdam.pdf
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has knowledge.”136  If a lawyer learns of “juror misconduct” due to social media 
research, he or she “must” promptly notify the court.137  “Attorneys must use their 
best judgment and good faith in determining whether a juror has acted 
improperly; the attorney cannot consider whether the juror’s improper conduct 
benefits the attorney.”138    

The DC Bar opines that the determination of “[w]hether and how such 
misconduct must or should be disclosed is beyond the scope” of precise ethical 
guidance, except in instances “clearly establishing that a fraud has been 
perpetrated upon the tribunal.”139 

                                                 

136. NYRPC 3.5(d).   

137. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); see also SOCIAL MEDIA 

JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND FEDERAL LITIGATION SECTION (2015). 

138. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); see Pa. Bar Assn, Ethics 
Comm., Formal Op. 2014-300 (2014) (“A lawyer may be required to notify the court of any 
evidence of juror misconduct discovered on a social networking website.”). 

139. See D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016). 

https://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
https://www.nysba.org/Sections/Commercial_Federal_Litigation/Com_Fed_PDFs/Social_Media_Jury_Instructions_Report.html
http://www.nycbar.org/ethics/ethics-opinions-local/2012opinions/1479-formal-opinion-2012-02
http://www.danieljsiegel.com/Formal_2014-300.pdf
http://www.danieljsiegel.com/Formal_2014-300.pdf
https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-371.cfm
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7. USING SOCIAL MEDIA TO COMMUNICATE WITH A JUDICIAL OFFICER 

A lawyer shall not communicate with a judicial officer over social media if the lawyer 
intends to influence the judicial officer in the performance of his or her official duties. 

NYRPC 3.5, 8.2 and 8.4. 

Comment:  There are few New York ethical opinions addressing lawyers’ 
communication with judicial officers over social media, and ethical bodies 
throughout the country are not consistent when opining on this issue.  However, 
lawyers should consider that any such communication can be problematic because 
the “intent” of such communication by a lawyer will be judged under a subjective 
standard, including whether reposting a judge’s posts would be improper. 

A lawyer may connect or communicate with a judicial officer on “social 
media websites provided the purpose is not to influence the judge, and reasonable 
efforts are taken to ensure that there is no ex parte or other prohibited 
communication,”140 which is consistent with NYRPC 3.5(a)(1) which forbids a 
lawyer from “seek[ing] to or caus[ing] another person to influence a judge, 
official or employee of a tribunal.”141 

It should be noted that New York Advisory Opinion 08-176 (Jan. 29, 
2009) provides that a judge who otherwise complies with the Rules Governing 
Judicial Conduct “may join and make use of an Internet-based social network.  A 
judge choosing to do so should exercise an appropriate degree of discretion in 
how he/she uses the social network and should stay abreast of the features of any 
such service he/she uses as new developments may impact his/her duties under 
the Rules.”142  New York Advisory Committee on Judicial Ethics Opinion 08-176 
further opines that: 

[A] judge also should be mindful of the appearance created when 
he/she establishes a connection with an attorney or anyone else 
appearing in the judge’s court through a social network.  In some 
ways, this is no different from adding the person’s contact 
information into the judge’s Rolodex or address book or speaking 
to them in a public setting.  But, the public nature of such a link 
(i.e., other users can normally see the judge’s friends or 
connections) and the increased access that the person would have 
to any personal information the judge chooses to post on his/her 
own profile page establish, at least, the appearance of a stronger 

                                                 

140. Pa. Bar Ass'n Ethics Comm., Formal Op. 2014-300 (2014).   

141. NYRPC  3.5(A)(1).  

142. N.Y. Advisory Comm. on Judicial Ethics,  Op.08-176 (2009). 

https://www.nycla.org/siteFiles/Publications/Publications1748_0.pdf
http://www.courts.state.ny.us/ip/judicialethics/opinions/08-176.htm
http://www.courts.state.ny.us/ip/judicialethics/opinions/08-176.htm
http://www.courts.state.ny.us/ip/judicialethics/opinions/08-176.htm
http://www.danieljsiegel.com/Formal_2014-300.pdf
https://www.nycla.org/siteFiles/NYRulesofProfessionalConduct4109_362.pdf
http://www.courts.state.ny.us/ip/judicialethics/opinions/08-176.htm
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bond.  A judge must, therefore, consider whether any such online 
connections, alone or in combination with other facts, rise to the 
level of a “close social relationship” requiring disclosure and/or 
recusal.  

See New York Advisory Committee on Judicial Ethics Opinion 13-39 (May 28, 
2013) (“the mere status of being a ‘Facebook friend,’ without more, is an 
insufficient basis to require recusal.  Nor does the committee believe that a judge's 
impartiality may reasonably be questioned (see 22 NYCRR 100.3[E][1]) or that 
there is an appearance of impropriety (see 22 NYCRR 100.2[A]) based solely on 
having previously ‘friended’ certain individuals who are now involved in some 
manner in a pending action.”). 

http://www.nycourts.gov/ip/judicialethics/opinions/13-39.htm
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APPENDIX – Social Media Definitions 

This appendix contains a collection of popular social technologies and terminology, both general 
and platform-specific, and is designed for attorneys seeking a basic understanding of the social 
media landscape.  

A. Social Technologies 

 

Facebook:  an all-purpose platform that connects users with friends, family, 
and businesses from all over the world and enables them to post, share, and 
engage with a variety of content such as photos and status updates. Founded in 
2004, the site now has in excess of 1.5 billion active monthly users. 

 

Instagram:  a visually-focused platform that allows users to post photos and 
videos. Created in 2010, and later purchased by Facebook, it has 
approximately 500 million active monthly users. 

 

LinkedIn:  an employment-based networking platform which focuses on 
engagement with individuals in their respective professional capacities. 
Launched in 2002, it now boasts roughly 100 million active monthly users. 

 

Periscope:  a video-streaming mobile application that allows users to 
broadcast live video. Created in 2014, and purchased by Twitter shortly 
thereafter, it has in excess of 10 million active monthly users. 

 

Pinterest:  a platform that essentially functions as a social scrapbook, allowing 
users to save and collect links to share with other users. Started in 2010, it has 
in excess of 100 million active monthly users, majority of whom are female. 

 

Reddit:  a social news and entertainment website where all content is user-
submitted and the popularity of each post is voted upon by the user base itself. 
Created in 2005, it has more than 240 million active monthly visitors. 
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Snapchat:  an image messaging application that allows users to send and 
receive photos and videos known as "snaps," which are hidden from the 
recipients once the time limit expires. Officially released in September 2011, it 
has in excess of 200 million active monthly users. 

 

Tumblr:  a microblogging platform that allows users to post text, images, 
video, audio, links, and quotes to their blogs. It was created in 2007 and has 
more than 500 million active monthly users. 

 

Twitter:  a real-time social network that allows users to share updates that are 
limited to 140 characters. Founded in 2006, it has more than 315 million active 
monthly users. 

 

Venmo:  a peer-to-peer payment system where users send money from their 
bank or credit/debit card to another member. Introduced in 2009, and acquired 
by PayPal in 2013, it handles approximately 10 billion dollars of social 
transactions per year. 

 

Waze:  a social-based GPS platform that  is based upon crowd sourcing of 
events such as accidents and traffic jams from its user base. Founded in 2008, 
and purchased by Google in 2013, it has 50 million active users. 

 

WhatsApp:  a cross-platform instant messaging service that allows users to 
exchange text, images, video, and audio messages for free. Launched in 
January 2010, and acquired by Facebook in 2014, it now has more than 1 
billion users. 

 

B.  Social Terminologies 

Add:  process on Snapchat of subscribing to another user’s account in order to receive access to 
their content. This is a “unilateral connection” that does not provide dual-access to both users’ 
content or require the second user to expressly approve or deny the first user’s access. 
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Automatic Notification:  an automatic message sent by the social media platform to the person 
whose account is being viewed by another. This message may indicate the identity of the person 
viewing the account as well as other information about such person. 

Bilateral Connection:  a two-way connection between users. That is, for one user to connect with 
a second, the second user must expressly accept or deny the first user’s access.   

Block:  refers to a user’s option to restrict another’s ability to interact with the user and/or the 
user’s  content on a given platform. 

Connections:  term used on LinkedIn to describe the relationship between two users, indicated by 
varying degrees.  

• 1st Degree Connection:  those who have bilaterally agreed to share and receive exclusive 
content from one another beyond those available to the LinkedIn community at large. 

• 2nd Degree Connection:  those who share a mutual 1st degree connection but are not 
themselves directly connected. 

• 3rd Degree Connection:  those who share a mutual 2nd degree connection but are not 
themselves directly connected. 

Cover Photo:  a large, horizontal image at the top of a user’s Facebook profile. Similar to a 
profile photo, a cover photo is public.  

Direct Message:  private conversations that occur on Twitter. Both parties must be following one 
another in order to send or receive messages. 

Facebook Live:  a feature on Facebook that allows users to stream live video and interact with 
viewers in real-time. 

Fan:  a user who follows and receives updates from a particular Facebook page. The user must 
“like” the page in order to become a fan of it. 

Favorite:  an indication that someone “likes” a user’s post on Twitter, given by clicking the star 
icon. 

Filter:  an aesthetic overlay that can be applied to a photo or video.  

Follow:  process of subscribing to another user in order to receive access to their content. This is a 
unilateral connection as it does not provide access to one’s own content.  

Follower:  refers to a user who subscribes to another user’s account and thereby receives access 
to the latter’s content.  

Following:  refers to those accounts that a particular user has subscribed to in order to view 
and/or receive updates about the content of those accounts. 
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Friend:  refers to those users on Facebook who bilaterally agreed to provide access to each 
other’s account beyond those privileges afforded to the Facebook community at large. “Friend” 
may also create a publicly viewable identification of the relationship between the two users.  
“Friending” is the term used by Facebook, but other social media networks use analogous 
concepts such as “Follower” on Twitter or “Connections” on LinkedIn. 

Friending:  The process through which the member of a social media network designates another 
person as a “friend” in response to a request to access Restricted Information.  “Friending” may 
enable a member’s “friends” to view the member’s restricted content.   

Geofilter:  a type of Snapchat filter that is specific to a certain location or event and is only 
available to users within a certain proximity to said location or event.  

Handle:  a unique name used to refer to a user’s account on a given platform. 

Hashtag:  mechanism used to group posts under the same topic by using a specific word preceded 
by the # symbol. 

Home Page:  section of Instagram users' accounts where they can see all the latest updates from 
those who they are following. 

Lenses:  used on Snapchat to allow users to add animated masks to their postings and stories. 

Like:  an understood expression of support for content. The amount of likes received is generally 
tied to the popularity of a given post. 

News Feed:  section of Facebook users' accounts where they can see all the latest updates from 
those accounts which they are subscribed to, e.g., their friends.  

Notification:  a message sent by a given platform to a user to indicate the presence of new social 
media activity.  

Pinboard:  the term used on Pinterest for a collection of “pins” that can be organized by any 
theme of a user’s choosing.  

Posting or Post:  Uploading content to a social media network.   A post contains information 
provided by the person, and specific social media networks may use their own term equivalent to 
a post (e.g., “Tweets” on Twitter). 

Privacy Settings:  allow a user to determine what content other users are able to view and who is 
able to contact them. 

Private:  state of a social media account (or a particular post) that, because of heightened privacy 
settings, is hidden from the general public.  

Profile:  Accessible information about a specific social media member.   Some social media 
networks restrict access to members while other networks permit a member to restrict, in varying 
degrees, a person’s ability to view specified aspects of a member’s account or profile.   A profile 
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contains, among other things, biographical and personal information about the member.  
Depending on the social media network, a profile may include information provided by the 
member, other members of the social media network, the social media network, or third-party 
databases. 

Public:  Information available to anyone viewing a social media network without the need for 
permission from the person whose account is being viewed.   Public information includes content 
available to all members of a social media network and content that is accessible to non-members. 

Repin:  on Pinterest, where a user saves another’s pin to their own board. Similar to a “retweet” 
on Twitter.  

Restricted (“private”):  Information that is not available to a person viewing a social media 
account because an existing on-line relationship between the account holder and the person 
seeking to view it is lacking (whether directly, e.g., a direct Facebook “friend,” or indirectly, e.g., 
a Facebook “friend of a friend”).  Note that content intended to be “restricted” may be “public” 
through user error in seeking to protect such content, through re-posting by another member of 
that social media network, or as a result of how the content is made available by the social media 
network or due to technological change. 

Retweet:  a Twitter user sharing another’s “tweet” with their own followers.  

Snap:  the term used to describe an image posted to the Snapchat platform. 

Social Media (also called a social network):  An Internet-based service allowing people to share 
content and respond to postings by others.  Social media may be viewed via websites, mobile or 
desktop applications, text messaging or other electronic means. 

Social Network:  online space consisting of those who personally know one another or otherwise 
have agreed to provide them with access to their content.  

Social Profile:  a personal page within a social network that generally displays posts from that 
person as well as the person’s interests, education, and employment, and identifies those accounts 
that have access to their content.  

Status:  the term for a user posting to the user’s own page which is simultaneously published on 
the home page of a particular site, e.g., Facebook’s News Feed. 

Story:  the term used on Snapchat and Instagram for a designated string of images or videos that 
only are accessible for a period of 24 hours.  

Subreddit:  a smaller sub-category within Reddit that is dedicated to a specific topic or theme. 
These are defined by the symbol “/r/”. 

Tag:  a keyword added to a social media post with the original purpose of categorizing related 
content. A tag can also refer to the act of tagging someone in a post, which creates a link to that 
person’s social media profile and associates the person with the content. 
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Timeline:  section of Twitter users' accounts where they can see all the latest updates from those 
whom they are following.  

Tweet:  the term for a user’s post on Twitter that can contain up to 140 characters of text, as well 
as photos, videos, and links. 

Unfollow:  the action of unsubscribing from receiving updates from another user. 

Unfriending:  the action of terminating access privileges as and between two users.  

Unilateral connection:  a one-way connection between users. That is, a user may connect with a 
second without the second user connecting with the first or requiring the second to expressly 
approve or deny the first’s request. 

Verified:  this refers to a social media account that a platform has confirmed to be authentic. This 
is indicated by a blue checkmark and is generally reserved for brands and public figures as a way 
of preventing fraud and protecting the integrity of the person or company behind the account. 

Views:  this simply refers to the amount of people who have watched a certain video or story. 

Wall:  the space on a Facebook profile or fan page where users can share posts, photos and links. 

 



Formal Opinion 2012-2: 
JURY RESEARCH AND SOCIAL MEDIA 
 
TOPIC:  Jury Research and Social Media 
 
DIGEST: Attorneys may use social media websites for juror research as long as no 
communication occurs between the lawyer and the juror as a result of the research. 
Attorneys may not research jurors if the result of the research is that the juror will receive 
a communication.  If an attorney unknowingly or inadvertently causes a communication 
with a juror, such conduct may run afoul of the Rules of Professional Conduct.  The 
attorney must not use deception to gain access to a juror‟s website or to obtain 
information, and third parties working for the benefit of or on behalf of an attorney must 
comport with all the same restrictions as the attorney.  Should a lawyer learn of juror 
misconduct through otherwise permissible research of a juror‟s social media activities, 
the lawyer must reveal the improper conduct to the court. 
 
RULES: 3.5(a)(4); 3.5(a)(5); 3.5(d); 8.4 
 
QUESTION: What ethical restrictions, if any, apply to an attorney‟s use of social media 
websites to research potential or sitting jurors?  
 
OPINION 

 
I. Introduction 

Ex parte attorney communication with prospective jurors and members of a sitting jury 
has long been prohibited by state rules of professional conduct (see American Bar 
Association Formal Opinion 319 (“ABA 319”)), and attorneys have long sought ways to 
gather information about potential jurors during voir dire (and perhaps during trial) 
within these proscribed bounds.  However, as the internet and social media have 
changed the ways in which we all communicate, conducting juror research while 
complying with the rule prohibiting juror communication has become more complicated.   
 
In addition, the internet appears to have increased the opportunity for juror misconduct, 
and attorneys are responding by researching not only members of the venire but sitting 
jurors as well.  Juror misconduct over the internet is problematic and has even led to 
mistrials.  Jurors have begun to use social media services as a platform to communicate 
about a trial, during the trial (see WSJ Law Blog (March 12, 2012), 
http://blogs.wsj.com/law/2012/03/12/jury-files-the-temptation-of-twitter/), and jurors also 
turn to the internet to conduct their own out of court research.  For example, the 
Vermont Supreme Court recently overturned a child sexual assault conviction because a 
juror conducted his own research on the cultural significance of the alleged crime in 
Somali Bantu culture.  State v. Abdi, No. 2012-255, 2012 WL 231555 (Vt. Jan. 26, 
2012).  In a case in Arkansas, a murder conviction was overturned because a juror 
tweeted during the trial, and in a Maryland corruption trial in 2009, jurors used Facebook 

http://blogs.wsj.com/law/2012/03/12/jury-files-the-temptation-of-twitter/
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to discuss their views of the case before deliberations.  (Juror’s Tweets Upend Trials, 
Wall Street Journal, March 2, 2012.)  Courts have responded in various ways to this 
problem.  Some judges have held jurors in contempt or declared mistrials (see id.) and 
other courts now include jury instructions on juror use of the internet.  (See New York 
Pattern Jury Instructions, Section III, infra.)  However, 79% of judges who responded to 
a Federal Judicial Center survey admitted that “they had no way of knowing whether 
jurors had violated a social-media ban.” (Juror’s Tweets, supra.)  In this context, 
attorneys have also taken it upon themselves to monitor jurors throughout a trial.   
 
Just as the internet and social media appear to facilitate juror misconduct, the same tools 
have expanded an attorney‟s ability to conduct research on potential and sitting jurors, 
and clients now often expect that attorneys will conduct such research.  Indeed, 
standards of competence and diligence may require doing everything reasonably possible 
to learn about the jurors who will sit in judgment on a case.  However, social media 
services and websites can blur the line between independent, private research and 
interactive, interpersonal “communication.”  Currently, there are no clear rules for 
conscientious attorneys to follow in order to both diligently represent their clients and to 
abide by applicable ethical obligations.  This opinion applies the New York Rules of 
Professional Conduct (the “Rules”), specifically Rule 3.5, to juror research in the internet 
context, and particularly to research using social networking services and websites.1    
 
The Committee believes that the principal interpretive issue is what constitutes a 
“communication” under Rule 3.5.  We conclude that if a juror were to (i) receive a 
“friend” request (or similar invitation to share information on a social network site) as a 
result of an attorney‟s research, or (ii) otherwise to learn of the attorney‟s viewing or 
attempted viewing of the juror‟s pages, posts, or comments, that would constitute a 
prohibited communication if the attorney was aware that her actions would cause the 
juror to receive such message or notification.  We further conclude that the same 
attempts to research the juror might constitute a prohibited communication even if 
inadvertent or unintended.  In addition, the attorney must not use deception—such as 
pretending to be someone else—to gain access to information about a juror that would 
otherwise be unavailable.  Third parties working for the benefit of or on behalf of an 
attorney must comport with these same restrictions (as it is always unethical pursuant to 
Rule 8.4 for an attorney to attempt to avoid the Rule by having a non-lawyer do what she 
cannot).  Finally, if a lawyer learns of juror misconduct through a juror‟s social media 
activities, the lawyer must promptly reveal the improper conduct to the court. 
 
 
 

 
                                                 
1 Rule 3.5(a)(4) states: “a lawyer shall not . . . (4) communicate or cause another to communicate 
with a member of the jury venire from which the jury will be selected for the trial of a case or, 
during the trial of a case, with any member of the jury unless authorized to do so by law or court 
order.” 
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II. Analysis Of Ethical Issues Relevant To Juror Research 

A. Prior Authority Regarding An Attorney’s Ability To Conduct Juror 
Research Over Social Networking Websites  

Prior ethics and judicial opinions provide some guidance as to what is permitted and 
prohibited in social media juror research.  First, it should be noted that lawyers have 
long tried to learn as much as possible about potential jurors using various methods of 
information gathering permitted by courts, including checking and verifying voir dire 
answers.  Lawyers have even been chastised for not conducting such research on 
potential jurors.  For example, in a recent Missouri case, a juror failed to disclose her 
prior litigation history in response to a voir dire question.  After a verdict was rendered, 
plaintiff‟s counsel investigated the juror‟s civil litigation history using Missouri‟s 
automated case record service and found that the juror had failed to disclosure that she 
was previously a defendant in several debt collection cases and a personal injury action.2  
Although the court upheld plaintiff‟s request for a new trial based on juror nondisclosure, 
the court noted that “in light of advances in technology allowing greater access to 
information that can inform a trial court about the past litigation history of venire 
members, it is appropriate to place a greater burden on the parties to bring such matters to 
the court‟s attention at an earlier stage.”  Johnson v. McCullough, 306 S.W.3d 551, 558-
59 (Mo. 2010).  The court also stated that “litigants should endeavor to prevent retrials 
by completing an early investigation.” Id. at 559.   
 
Similarly, the Superior Court of New Jersey recently held that a trial judge “acted 
unreasonably” by preventing plaintiff‟s counsel from using the internet to research 
potential jurors during voir dire.  During jury selection in a medical malpractice case, 
plaintiff‟s counsel began using a laptop computer to obtain information on prospective 
jurors.  Defense counsel objected, and the trial judge held that plaintiff‟s attorney could 
not use her laptop during jury selection because she gave no notice of her intent to 
conduct internet research during selection.  Although the Superior Court found that the 
trial court‟s ruling was not prejudicial, the Superior Court stated that “there was no 
suggestion that counsel‟s use of the computer was in any way disruptive.  That he had 
the foresight to bring his laptop computer to court, and defense counsel did not, simply 
cannot serve as a basis for judicial intervention in the name of „fairness‟ or maintaining „a 
level playing field.‟  The „playing field‟ was, in fact, already „level‟ because internet 
access was open to both counsel.”  Carino v. Muenzen, A-5491-08T1, 2010 N.J. Super. 
Unpub. LEXIS 2154, at *27 (N.J. Sup. Ct. App. Div. Aug. 30, 2010).3 

                                                 
2 Missouri Rule of Professional Conduct 3.5 states: “A lawyer shall not: (a) seek to influence a 
judge, juror, prospective juror, or other official by means prohibited by law; (b) communicate ex 
parte with such a person during the proceeding unless authorized to do so by law or court order.” 

3 The Committee also notes that the United States Attorney for the District of Maryland recently 
requested that a court prohibit attorneys for all parties in a criminal case from conducting juror 
research using social media, arguing that “if the parties were permitted to conduct additional 
research on the prospective jurors by using social media or any other outside sources prior to the 
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Other recent ethics opinions have also generally discussed attorney research in the social 
media context.  For example, San Diego County Bar Legal Ethics Opinion 2011-2 
(“SDCBA 2011-2”) examined whether an attorney can send a “friend request” to a 
represented party.  SDCBA 2011-2 found that because an attorney must make a decision 
to “friend” a party, even if the “friend request [is] nominally generated by Facebook and 
not the attorney, [the request] is at least an indirect communication” and is therefore 
prohibited by the rule against ex parte communications with represented parties.4  In 
addition, the New York State Bar Association (“NYSBA”) found that obtaining 
information from an adverse party‟s social networking personal webpage, which is 
accessible to all website users, “is similar to obtaining information that is available in 
publicly accessible online or print media, or through a subscription research service as 
Niexi or Factiva and that is plainly permitted.”  (NYSBA Opinion 843 at 2) (emphasis 
added).  
 
And most recently, the New York County Lawyers‟ Association (“NYCLA”) published a 
formal opinion on the ethics of conducting juror research using social media.  NYCLA 
Formal Opinion 743 (“NYCLA 743”) examined whether a lawyer may conduct juror 
research during voir dire and trial using Twitter, Facebook and other similar social 
networking sites.  NYCLA 743 found that it is “proper and ethical under Rule 3.5 for a 
lawyer to undertake a pretrial search of a prospective juror‟s social networking site, 
provided there is no contact or communication with the prospective juror and the lawyer 
does not seek to „friend‟ jurors, subscribe to their Twitter accounts, send jurors tweets or 
otherwise contact them.  During the evidentiary or deliberation phases of a trial, a 
lawyer may visit the publicly available Twitter, Facebook or other social networking site 
of a juror but must not „friend‟ the juror, email, send tweets or otherwise communicate in 
any way with the juror or act in any way by which the juror becomes aware of the 
monitoring.”  (NYCLA 743 at 4.)  The opinion further noted the importance of 
reporting to the court any juror misconduct uncovered by such research and found that an 
attorney must notify the court of any impropriety “before taking any further significant 
action in the case.”  Id.  NYCLA concluded that attorneys cannot use knowledge of 
juror misconduct to their advantage but rather must notify the court.  
 
As set forth below, we largely agree with our colleagues at NYCLA.  However, despite 
the guidance of the opinions discussed above, the question at the core of applying Rule 
3.5 to social media—what constitutes a communication—has not been specifically 
addressed, and the Committee therefore analyzes this question below. 
                                                                                                                                                 
in court voir dire, the Court‟s supervisory control over the jury selection process would, as a 
practical matter, be obliterated.” (Aug. 30, 2011 letter from R. Rosenstein to Hon. Richard 
Bennet.)  The Committee is unable to determine the court‟s ruling from the public file. 

 
4 California Rule of Profession Conduct 2-100 states, in part: “(A) While representing a client, a 
member shall not communicate directly or indirectly about the subject of the representation with a 
party the member knows to be represented by another lawyer in the matter, unless the member 
has the consent of the other lawyer.” 



 
 5 

 
 
B. An Attorney May Conduct Juror Research Using Social Media Services And  

Websites But Cannot Engage In Communication With A Juror 

1. Discussion of Features of Various Potential Research Websites 

Given the popularity and widespread usage of social media services, other websites and 
general search engines, it has become common for lawyers to use the internet as a tool to 
research members of the jury venire in preparation for jury selection as well as to monitor 
jurors throughout the trial.  Whether research conducted through a particular service will 
constitute a prohibited communication under the Rules may depend in part on, among 
other things, the technology, privacy settings and mechanics of each service.   
 
The use of search engines for research is already ubiquitous.  As social media services 
have grown in popularity, they have become additional sources to research potential 
jurors.  As we discuss below, the central question an attorney must answer before 
engaging in jury research on a particular site or using a particular service is whether her 
actions will cause the juror to learn of the research.  However, the functionality, policies 
and features of social media services change often, and any description of a particular 
website may well become obsolete quickly.  Rather than attempt to catalog all existing 
social media services and their ever-changing offerings, policies and limitations, the 
Committee adopts a functional definition.5  
 
We understand “social media” to be services or websites people join voluntarily in order 
to interact, communicate, or stay in touch with a group of users, sometimes called a 
“network.”  Most such services allow users to create personal profiles, and some allow 
users to post pictures and messages about their daily lives.  Professional networking 
sites have also become popular.  The amount of information that users can view about 
each other depends on the particular service and also each user‟s chosen privacy settings.  
The information the service communicates or makes available to visitors as well as 
members also varies.  Indeed, some services may automatically notify a user when her 
profile has been viewed, while others provide notification only if another user initiates an 
interaction.  Because of the differences from service to service and the high rate of 
change, the Committee believes that it is an attorney‟s duty to research and understand 
the properties of the service or website she wishes to use for jury research in order to 
avoid inadvertent communications.   
 
2. What Constitutes a “Communication”? 

Any research conducted by an attorney into a juror or member of the venire‟s background 
or behavior is governed in part by Rule 3.5(a)(4), which states: “a lawyer shall not . . . (4) 
                                                 
5 As of the date of this writing, May 2012, three of the most common social media services are 
Facebook, LinkedIn and Twitter. 



 
 6 

communicate or cause another to communicate with a member of the jury venire from 
which the jury will be selected for the trial of a case or, during the trial of a case, with any 
member of the jury unless authorized to do so by law or court order.”  The Rule does 
not contain a mens rea requirement; by its literal terms, it prohibits all communication, 
even if inadvertent.  Because of this, the application of Rule 3.5(a)(4) to juror research 
conducted over the internet via social media services is potentially more complicated than 
traditional juror communication issues.  Even though the attorney‟s purpose may not be 
to communicate with a juror, but simply to gather information, social media services are 
often designed for the very purpose of communication, and automatic features or user 
settings may cause a “communication” to occur even if the attorney does intend not for 
one to happen or know that one may happen.  This raises several ethical questions: is 
every visit to a juror‟s social media website considered a communication?  Should the 
intent to research, not to communicate, be the controlling factor?  What are the 
consequences of an inadvertent or unintended communications?  The Committee begins 
its analysis by considering the meaning of “communicate” and “communication,” which 
are not defined either in the Rule or the American Bar Association Model Rules.6 
 
Black‟s Law Dictionary (9th Ed.) defines “communication” as: “1. The expression or 
exchange of information by speech, writing, gestures, or conduct; the process of bringing 
an idea to another's perception.  2. The information so expressed or exchanged.”  The 
Oxford English Dictionary defines “communicate” as: “To impart (information, 
knowledge, or the like) (to a person; also formerly with); to impart the knowledge or idea 
of (something), to inform a person of; to convey, express; to give an impression of, put 
across.”  Similarly, Local Rule 26.3 of the United States District Courts for the Southern 
and Eastern Districts of New York defines “communication” (for the purposes of 
discovery requests) as: “the transmittal of information (in the form of facts, ideas, 
inquiries or otherwise).” 
 
Under the above definitions, whether the communicator intends to “impart” a message or 
knowledge is seemingly irrelevant; the focus is on the effect on the receiver.  It is the 
“transmission of,” “exchange of” or “process of bringing” information or ideas from one 
person to another that defines a communication.  In the realm of social media, this focus 
on the transmission of information or knowledge is critical.  A request or notification 
transmitted through a social media service may constitute a communication even if it is 
technically generated by the service rather than the attorney, is not accepted, is ignored, 
or consists of nothing more than an automated message of which the “sender” was 
unaware.  In each case, at a minimum, the researcher imparted to the person being 
researched the knowledge that he or she is being investigated. 
 
                                                 
6 Although the New York City Bar Association Formal Opinion 2010-2 (“NYCBA 2010-2”) and 
SDCBA 2011-2 (both addressing social media “communication” in the context of the “No 
Contact” rule) were helpful precedent for the Committee‟s analysis, the Committee is unaware of 
any opinion setting forth a definition of “communicate” as that term is used in Rule 4.2 or any 
other ethics rule. 
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3. An Attorney May Research A Juror Through Social Media Websites As Long As 
No Communication Occurs 

The Committee concludes that attorneys may use search engines and social media 
services to research potential and sitting jurors without violating the Rules, as long as no 
communication with the juror occurs.  The Committee notes that Rule 3.5(a)(4) does not 
impose a requirement that a communication be willful or made with knowledge to be 
prohibited.  In the social media context, due to the nature of the services, unintentional 
communications with a member of the jury venire or the jury pose a particular risk.  For 
example, if an attorney views a juror‟s social media page and the juror receives an 
automated message from the social media service that a potential contact has viewed her 
profile—even if the attorney has not requested the sending of that message or is entirely 
unaware of it—the attorney has arguably “communicated” with the juror.  The 
transmission of the information that the attorney viewed the juror‟s page is a 
communication that may be attributable to the lawyer, and even such minimal contact 
raises the specter of the improper influence and/or intimidation that the Rules are 
intended to prevent.  Furthermore, attorneys cannot evade the ethics rules and avoid 
improper influence simply by having a non-attorney with a name unrecognizable to the 
juror initiate communication, as such action will run afoul of Rule 8.4 as discussed in 
Section II(C), infra.   
 
Although the text of Rule 3.5(a)(4) would appear to make any “communication”—even 
one made inadvertently or unknowingly—a violation, the Committee takes no position on 
whether such an inadvertent communication would in fact be a violation of the Rules.  
Rather, the Committee believes it is incumbent upon the attorney to understand the 
functionality of any social media service she intends to use for juror research.  If an 
attorney cannot ascertain the functionality of a website, the attorney must proceed with 
great caution in conducting research on that particular site, and should keep in mind the 
possibility that even an accidental, automated notice to the juror could be considered a 
violation of Rule 3.5. 
 
More specifically, and based on the Committee‟s current understanding of relevant 
services, search engine websites may be used freely for juror research because there are 
no interactive functions that could allow jurors to learn of the attorney‟s research or 
actions.  However, other services may be more difficult to navigate depending on their 
functionality and each user‟s particular privacy settings.  Therefore, attorneys may be 
able to do some research on certain sites but cannot use all aspects of the sites‟ social 
functionality.  An attorney may not, for example, send a chat, message or “friend 
request” to a member of the jury or venire, or take any other action that will transmit 
information to the juror because, if the potential juror learns that the attorney seeks access 
to her personal information then she has received a communication.  Similarly, an 
attorney may read any publicly-available postings of the juror but must not sign up to 
receive new postings as they are generated.  Finally, research using services that may, 
even unbeknownst to the attorney, generate a message or allow a person to determine that 
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their webpage has been visited may pose an ethical risk even if the attorney did not intend 
or know that such a “communication” would be generated by the website.   

 
The Committee also emphasizes that the above applications of Rule 3.5 are meant as 
examples only.  The technology, usage and privacy settings of various services will 
likely change, potentially dramatically, over time.  The settings and policies may also be 
partially under the control of the person being researched, and may not be apparent, or 
even capable of being ascertained.  In order to comply with the Rules, an attorney must 
therefore be aware of how the relevant social media service works, and of the limitations 
of her knowledge.  It is the duty of the attorney to understand the functionality and 
privacy settings of any service she wishes to utilize for research, and to be aware of any 
changes in the platforms‟ settings or policies to ensure that no communication is received 
by a juror or venire member.   
 
C. An Attorney May Not Engage in Deception or Misrepresentation In 

Researching Jurors On Social Media Websites 

Rule 8.4(c), which governs all attorney conduct, prohibits deception and 
misrepresentation.7  In the jury research context, this rule prohibits attorneys from, for 
instance, misrepresenting their identity during online communications in order to access 
otherwise unavailable information, including misrepresenting the attorney‟s associations 
or membership in a network or group in order to access a juror‟s information.  Thus, for 
example, an attorney may not claim to be an alumnus of a school that she did not attend 
in order to view a juror‟s personal webpage that is accessible only to members of a 
certain alumni network. 
 
Furthermore, an attorney may not use a third party to do what she could not otherwise do.  
Rule 8.4(a) prohibits an attorney from violating any Rule “through the acts of another.”  
Using a third party to communicate with a juror is deception and violates Rule 8.4(c), as 
well as Rule 8.4(a), even if the third party provides the potential juror only with truthful 
information.  The attorney violates both rules whether she instructs the third party to 
communicate via a social network or whether the third party takes it upon herself to 
communicate with a member of the jury or venire for the attorney‟s benefit.  On this 
issue, the Philadelphia Bar Association Professional Guidance Committee Opinion 2009-
02 (“PBA 2009-02”) concluded that if an attorney uses a third party to “friend” a witness 
in order to access information, she is guilty of deception because “[this action] omits a 
highly material fact, namely, that the third party who asks to be allowed access to the 
witness‟ pages is doing so only because she is intent on obtaining information and 
sharing it with a lawyer for use in a lawsuit.”  (PBA 2009-02 at 3.)  New York City 
Bar Association Formal Opinion 2010-2 similarly held that a lawyer may not gain access 
to a social networking website under false pretenses, either directly or through an agent, 
                                                 
7 Rule 8.4 prohibits “conduct involving dishonesty, fraud, deceit or misrepresentation,” and also 
states “a lawyer or law firm shall not: (a) violate or attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so, or do so through the acts or another.” (Rule 
8.4(c),(a).)  
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and NYCLA 743 also noted that Rule 8.4 governs juror research and an attorney 
therefore cannot use deception to gain access to a network or direct anyone else to 
“friend” an adverse party.  (NYCLA 743 at 2.)  We agree with these conclusions; 
attorneys may not shift their conduct or assignments to non-attorneys in order to evade 
the Rules. 
 
D. The Impact On Jury Service Of Attorney Use Of Social Media Websites For 

Research  

Although the Committee concludes that attorneys may conduct jury research using social 
media websites as long as no “communication” occurs, the Committee notes the potential 
impact of jury research on potential jurors‟ perception of jury service.  It is conceivable 
that even jurors who understand that many of their social networking posts and pages are 
public may be discouraged from jury service by the knowledge that attorneys and judges 
can and will conduct active research on them or learn of their online—albeit public—
social lives.  The policy considerations implicit in this possibility should inform our 
understanding of the applicable Rules. 
 
In general, attorneys should only view information that potential jurors intend to be—and 
make—public.  Viewing a public posting, for example, is similar to searching 
newspapers for letters or columns written by potential jurors because in both cases the 
author intends the writing to be for public consumption.  The potential juror is aware 
that her information and images are available for public consumption.  The Committee 
notes that some potential jurors may be unsophisticated in terms of setting their privacy 
modes or other website functionality, or may otherwise misunderstand when information 
they post is publicly available.  However, in the Committee‟s view, neither Rule 3.5 nor 
Rule 8.4(c) prohibit attorneys from viewing public information that a juror might be 
unaware is publicly available, except in the rare instance where it is clear that the juror 
intended the information to be private.  Just as the attorney must monitor technological 
updates and understand websites that she uses for research, the Committee believes that 
jurors have a responsibility to take adequate precautions to protect any information they 
intend to be private. 
 
E. Conducting On-Going Research During Trial 

Rule 3.5 applies equally with respect to a jury venire and empanelled juries.  Research 
permitted as to potential jurors is permitted as to sitting jurors.  Although there is, in 
light of the discussion in Section III, infra, great benefit that can be derived from 
detecting instances when jurors are not following a court‟s instructions for behavior while 
empanelled, researching jurors mid-trial is not without risk.  For instance, while an 
inadvertent communication with a venire member may result in an embarrassing 
revelation to a court and a disqualified panelist, a communication with a juror during trial 
can cause a mistrial.  The Committee therefore re-emphasizes that it is the attorney‟s 
duty to understand the functionality of any social media service she chooses to utilize and 
to act with the utmost caution. 
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III. An Attorney Must Reveal Improper Juror Conduct to the Court 

Rule 3.5(d) provides: “a lawyer shall reveal promptly to the court improper conduct by a 
member of the venire or a juror, or by another toward a member of the venire or a juror or 
a member of her family of which the lawyer has knowledge.”  Although the Committee 
concludes that an attorney may conduct jury research on social media websites as long as 
“communication” is avoided, if an attorney learns of juror misconduct through such 
research, she must promptly8 notify the court.  Attorneys must use their best judgment 
and good faith in determining whether a juror has acted improperly; the attorney cannot 
consider whether the juror‟s improper conduct benefits the attorney.9 
 
On this issue, the Committee notes that New York Pattern Jury Instructions (“PJI”) now 
include suggested jury charges that expressly prohibit juror use of the internet to discuss 
or research the case.  PJI 1:11 Discussion with Others - Independent Research states: 
“please do not discuss this case either among yourselves or with anyone else during the 
course of the trial. . . . It is important to remember that you may not use any internet 
service, such as Google, Facebook, Twitter or any others to individually or collectively 
research topics concerning the trial . . . For now, be careful to remember these rules 
whenever you use a computer or other personal electronic device during the time you are 
serving as juror but you are not in the courtroom.”  Moreover, PJI 1:10 states, in part, 
“in addition, please do not attempt to view the scene by using computer programs such as 
Goggle Earth.  Viewing the scene either in person or through a computer program 
would be unfair to the parties . . . .”  New York criminal courts also instruct jurors that 
they may not converse among themselves or with anyone else upon any subject 
connected with the trial.  NY Crim. Pro. §270.40 (McKinney‟s 2002). 
 
The law requires jurors to comply with the judge‟s charge10 and courts are increasingly 
called upon to determine whether jurors‟ social media postings require a new trial.  See, 
e.g., Smead v. CL Financial Corp., No. 06CC11633, 2010 WL 6562541 (Cal. Super. Ct. 
Sept. 15, 2010) (holding that juror‟s posts regarding length of trial were not prejudicial 
and denying motion for new trial).  However, determining whether a juror‟s conduct is 
misconduct may be difficult in the realm of social media.  Although a post or tweet on 
the subject of the trial, even if unanswered, can be considered a “conversation,” it may 

                                                 
8 New York City Bar Association Formal Opinion 2012-1 defined “promptly” to mean “as soon 
as reasonably possible.”  

9 Although the Committee is not opining on the obligations of jurors (which is beyond the 
Committee‟s purview), the Committee does note that if a juror contacts an attorney, the attorney 
must promptly notify the court under Rule 3.5(d). 

10 People v. Clarke, 168 A.D.2d 686 (2d Dep‟t 1990) (holding that jurors must comply with the 
jury charge). 
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not always be obvious whether a particular post is “connected with” the trial.  Moreover, 
a juror may be permitted to post a comment “about the fact [of] service on jury duty.”11   
 
IV. Post-Trial 

In contrast to Rule 3.4(a)(4), Rule 3.5(a)(5) allows attorneys to communicate with a juror 
after discharge of the jury.  After the jury is discharged, attorneys may contact jurors and 
communicate, including through social media, unless “(i) the communication is 
prohibited by law or court order; (ii) the juror has made known to the lawyer a desire not 
to communicate; (iii) the communication involves misrepresentation, coercion, duress or 
harassment; or (iv) the communication is an attempt to influence the juror's actions in 
future jury service.”  Rule 3.5(a)(5).  For instance, NYSBA Opinion 246 found that 
“lawyers may communicate with jurors concerning the verdict and case.”  (NYSBA 246 
(interpreting former EC 7-28; DR 7-108(D).)  The Committee concludes that this rule 
should also permit communication via social media services after the jury is discharged, 
but the attorney must, of course, comply with all ethical obligations in any 
communication with a juror after the discharge of the jury.  However, the Committee 
notes that “it [is] unethical for a lawyer to harass, entice, or induce or exert influence on a 
juror” to obtain information or her testimony to support a motion for a new trial.  (ABA 
319.) 
 
V. Conclusion 

 
The Committee concludes that an attorney may research potential or sitting jurors using 
social media services or websites, provided that a communication with the juror does not 
occur.  “Communication,” in this context, should be understood broadly, and includes 
not only sending a specific message, but also any notification to the person being 
researched that they have been the subject of an attorney‟s research efforts.  Even if the 
attorney does not intend for or know that a communication will occur, the resulting 
inadvertent communication may still violate the Rule.  In order to apply this rule to 
social media websites, attorneys must be mindful of the fact that a communication is the 
process of bringing an idea, information or knowledge to another’s perception—
including the fact that they have been researched.  In the context of researching jurors 
using social media services, an attorney must understand and analyze the relevant 
technology, privacy settings and policies of each social media service used for jury 
research.  The attorney must also avoid engaging in deception or misrepresentation in 

                                                 
11 US v. Fumo, 639 F. Supp. 2d 544, 555 (E.D. Pa. 2009) aff'd, 655 F.3d 288 (3d Cir. 2011) 
(“[The juror‟s] comments on Twitter, Facebook, and her personal web page were innocuous, 
providing no indication about the trial of which he was a part, much less her thoughts on that trial. 
Her statements about the fact of her service on jury duty were not prohibited.  Moreover, as this 
Court noted, her Twitter and Facebook postings were nothing more than harmless ramblings 
having no prejudicial effect.  They were so vague as to be virtually meaningless.  [Juror] raised 
no specific facts dealing with the trial, and nothing in these comments indicated any disposition 
toward anyone involved in the suit.”) (internal citations omitted). 
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conducting such research, and may not use third parties to do that which the lawyer 
cannot.  Finally, although attorneys may communicate with jurors after discharge of the 
jury in the circumstances outlined in the Rules, the attorney must be sure to comply with 
all other ethical rules in making any such communication. 
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NYCLA ETHICS OPINION 745 

JULY 2, 2013 
 
 

ADVISING A CLIENT REGARDING POSTS ON SOCIAL MEDIA SITES 
 
 
TOPIC: What advice is appropriate to give a client with respect to existing or proposed postings on 
social media sites. 
 
DIGEST: It is the Committee’s opinion that New York attorneys may advise clients as to (1) what 
they should/should not post on social media, (2) what existing postings they may or may not 
remove, and (3) the particular implications of social media posts, subject to the same rules, 
concerns, and principles that apply to giving a client legal advice in other areas including RPC 3.1, 
3.3 and 3.4.1 
 
RPC: 4.1, 4.2, 3.1, 3.3, 3.4, 8.4. 
 
OPINION: 
 

This opinion provides guidance about how attorneys may advise clients concerning what 
may be posted or removed from social media websites. It has been estimated that Americans spend 
20 percent of their free time on social media (Facebook, Twitter, Friendster, Flickr, LinkedIn, and 
the like). It is commonplace to post travel logs, photographs, streams of consciousness, rants, and 
all manner of things on websites so that family, friends, or even the public-at-large can peer into 
one’s life. Social media enable users to publish information regionally, nationally, and even 
globally. 
 

The personal nature of social media posts implicates considerable privacy concerns. 
Although all of the major social media outlets have password protections and various levels of 
privacy settings, many users are oblivious or indifferent to them, providing an opportunity for 
persons with adverse interests to learn even the most intimate information about them. For 
example, teenagers and college students commonly post photographs of themselves partying, 
binge drinking, indulging in illegal drugs or sexual poses, and the like. The posters may not be 
aware, or may not care, that these posts may find their way into the hands of family, potential 
employers, school admission officers, romantic contacts, and others. The content of a removed 
social media posting may continue to exist, on the poster’s computer, or in cyberspace. 
 

                                                 
1 This opinion is limited to conduct of attorneys in connection with civil matters. Attorneys involved in criminal cases 
may have different ethical responsibilities. 



 

 
 
 

2 

That information posted on social media may undermine a litigant’s position has not been  
lost on attorneys. Rather than hire investigators to follow claimants with video cameras, personal 
injury defendants may seek to locate YouTube videos or Facebook photos that depict a “disabled” 
plaintiff engaging in activities that are inconsistent with the claimed injuries. It is now common for 
attorneys and their investigators to seek to scour litigants’ social media pages for information and 
photographs. Demands for authorizations for access to password-protected portions of an 
opposing litigant’s social media sites are becoming routine. 

 
Recent ethics opinions have concluded that accessing a social media page open to all 

members of a public network is ethically permissible. New York State Bar Association Eth. Op. 
843 (2010); Oregon State Bar Legal Ethics Comm., Op. 2005-164 (finding that accessing an 
opposing party’s public website does not violate the ethics rules limiting communications with 
adverse parties). The reasoning behind these opinions is that accessing a public site is conceptually 
no different from reading a magazine article or purchasing a book written by that adverse party. 
Oregon Op. 2005-164 at 453. 
 

But an attorney’s ability to access social media information is not unlimited. Attorneys 
may not make misrepresentations to obtain information that would otherwise not be obtainable. In 
contact with victims, witnesses, or others involved in opposing counsel’s case, attorneys should 
avoid misrepresentations, and, in the case of a represented party, obtain the prior consent of the 
party’s counsel. New York Rules of Professional Conduct (RPC 4.2). See, NYCBA Eth. Op., 
2010-2 (2012); NYSBA Eth. Op. 843. Using false or misleading representations to obtain 
evidence from a social network website is prohibited. RPC 4.1, 8.4(c). 
 

Social media users may have some expectation of privacy in their posts, depending on the 
privacy settings available to them, and their use of those settings. All major social media allow 
members to set varying levels of security and “privacy” on their social media pages. There is no 
ethical constraint on advising a client to use the highest level of privacy/security settings that is 
available. Such settings will prevent adverse counsel from having direct access to the contents of 
the client’s social media pages, requiring adverse counsel to request access through formal 
discovery channels.  

 
A number of recent cases have considered the extent to which courts may direct litigants to 

authorize adverse counsel to access the “private” portions of their social media postings. While a 
comprehensive review of this evolving body of law is beyond the scope of this opinion, the 
premise behind such cases is that social media websites may contain materials inconsistent with a 
party’s litigation posture, and thus may be used for impeachment. The newest cases turn on 
whether the party seeking such disclosure has laid a sufficient foundation that such impeachment 
material likely exists or whether the party is engaging in a “fishing expedition” and an invasion of 
privacy in the hopes of stumbling onto something that may be useful.2  

                                                 
2 In Tapp v. N.Y.S. Urban Dev. Corp., 102 A.D.3d 620, 958 N.Y.S. 2d 392 (1st Dep’t 2013), the First Department held 
that a defendant’s contention that Facebook activities “may reveal daily activities that contradict or conflict with 
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Given the growing volume of litigation regarding social media discovery, the question 

arises whether an attorney may instruct a client who does not have a social media site not to create 
one: May an attorney pre-screen what a client posts on a social media site? May an attorney 
properly instruct a client to “take down” certain materials from an existing social media site?  
 

Preliminarily, we note that an attorney’s obligation to represent clients competently (RPC 
1.1) could, in some circumstances, give rise to an obligation to advise clients, within legal and 
ethical requirements, concerning what steps to take to mitigate any adverse effects on the clients’ 
position emanating from the clients’ use of social media. Thus, an attorney may properly review a 
client’s social media pages, and advise the client that certain materials posted on a social media 
page may be used against the client for impeachment or similar purposes. In advising a client, 
attorneys should be mindful of their ethical responsibilities under RPC 3.4. That rule provides that 
a lawyer shall not “(a)(1) suppress any evidence that the lawyer or the client has a legal obligation 
to reveal or produce... [nor] (3) conceal or knowingly fail to disclose that which the lawyer is 
required by law to reveal.”  
 

Attorneys’ duties not to suppress or conceal evidence involve questions of substantive law 
and are therefore outside the purview of an ethics opinion. We do note, however, that applicable 
state or federal law may make it an offense to destroy material for the purpose of defeating its 
availability in a pending or reasonably foreseeable proceeding, even if no specific request to reveal 
or produce evidence has been made. Under principles of substantive law, there may be a duty to 
preserve “potential evidence” in advance of any request for its discovery. VOOM HD Holdings 
LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 939 N.Y.S. 2d 331 (1st Dep’t 2012) (“Once a 
party reasonably anticipates litigation, it must, at a minimum, institute an appropriate litigation 
hold to prevent the routine destruction of electronic data.”);  QK Healthcare, Inc., v. Forest 
Laboratories, Inc., 2013 N.Y. Misc. LEXIS 2008; 2013 N.Y. Slip Op. 31028(U) (Sup. Ct. N.Y. 
Co., May 8, 2013); RPC 3.4, Comment [2]. Under some circumstances, where litigation is 
anticipated, a duty to preserve evidence may arise under substantive law. But provided that such 
removal does not violate the substantive law regarding destruction or spoliation of evidence, there 
is no ethical bar to “taking down” such material from social media publications, or prohibiting a 
client’s attorney from advising the client to do so, particularly inasmuch as the substance of the 
posting is generally preserved in cyberspace or on the user’s computer.   
 

An attorney also has an ethical obligation not to “bring or defend a proceeding, or assert or 
controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous.” 

                                                                                                                                                             
plaintiff’s” claim isn’t enough. “Mere possession and utilization of a Facebook account is an insufficient basis to 
compel plaintiff to provide access to the account or to have the court conduct an in camera inspection of the account’s 
usage. To warrant discovery, defendants must establish a factual predicate for their request by identifying relevant 
information in plaintiff’s Facebook account — that is, information that ‘contradicts or conflicts with plaintiff’s alleged 
restrictions, disabilities, and losses, and other claims.’” Also, see, Kregg v. Maldonado, 98 A.D.3d 1289, 951 N.Y.S. 
2d 301 (4th Dep’t 2012); Patterson v. Turner Constr. Co., 88 A.D.3d 617, 931 N.Y.S. 2d 311 (1st Dep’t 2011); 
McCann v. Harleysville Ins. Co. of N.Y., 78 A.D.3d 1524, 910 N.Y.S. 2d 614 (4th Dep’t 2010). 
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RPC 3.1(a). Frivolous conduct includes the knowing assertion of “material factual statements that 
are false.” RPC 3.1(b)(3). Therefore, if a client’s social media posting reveals to an attorney that 
the client’s lawsuit involves the assertion of material false factual statements, and if proper inquiry 
of the client does not negate that conclusion, the attorney is ethically prohibited from proffering, 
supporting or using those false statements. See, also, RPC 3.3; 4.1 (“In the course of representing a 
client, a lawyer shall not knowingly make a false statement of fact or law to a third person.”)  
 

Clients are required to testify truthfully at a hearing, deposition, trial, or the like, and a 
lawyer may not fail to correct a false statement of material fact or offer or use evidence the lawyer 
knows to be false. RPC 3.3(a)(1); 3.4(a)(4). Thus, a client must answer truthfully (subject to the 
rules of privilege or other evidentiary objections) if asked whether changes were ever made to a 
social media site, and the client’s lawyer must take prompt remedial action in the case of any 
known material false testimony on this subject. RPC 3.3 (a)(3). 
 

We further conclude that it is permissible for an attorney to review what a client plans to 
publish on a social media page in advance of publication, to guide the client appropriately, 
including formulating a corporate policy on social media usage. Again, the above ethical rules and 
principles apply: An attorney may not direct or facilitate the client’s publishing of false or 
misleading information that may be relevant to a claim; an attorney may not participate in the 
creation or preservation of evidence when the lawyer knows or it is obvious that the evidence is 
false. RPC 3.4(a)(4).3 However, a lawyer may counsel the witness to publish truthful information 
favorable to the lawyer’s client; discuss the significance and implications of social media posts 
(including their content and advisability); advise the client how social media posts may be 
received and/or presented by the client’s legal adversaries and advise the client to consider the 
posts in that light; discuss the possibility that the legal adversary may obtain access to “private” 
social media pages through court orders or compulsory process; review how the factual context of 
the posts may affect their perception; review the posts that may be published and those that have 
already been published; and discuss possible lines of cross-examination. 
 
CONCLUSION:  
 

Lawyers should comply with their ethical duties in dealing with clients’ social media posts. 
The ethical rules and concepts of fairness to opposing counsel and the court, under RPC 3.3 and 
3.4, all apply. An attorney may advise clients to keep their social media privacy settings turned on 
or maximized and may advise clients as to what should or should not be posted on public and/or 
private pages, consistent with the principles stated above. Provided that there is no violation of the 
rules or substantive law pertaining to the preservation and/or spoliation of evidence, an attorney 
may offer advice as to what may be kept on “private” social media pages, and what may be “taken 
down” or removed.  

                                                 
3 We do not suggest that all information on Facebook pages would constitute admissible evidence; such 
determinations must be made as a matter of substantive law on a case by case basis.  
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Ordered accordingly.
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ORDER RE INTERNET AND SOCIAL
MEDIA SEARCHES OF JURORS

WILLIAM ALSUP, UNITED STATES DISTRICT
JUDGE

Trial judges have such respect for juries—reverential
respect would not be too strong to say—that it must
pain them to contemplate that, in addition to the
sacrifice jurors make for our country, they must suffer
trial lawyers and jury consultants scouring over their
Facebook and other profiles to dissect their politics,
religion, relationships, preferences, friends, photographs,
and other personal information.

In this high-profile copyright action, both sides requested
that the Court require the venire to complete a two-page
jury questionnaire. One side then wanted a full extra day
to digest the answers, and the other side wanted two
full extra days, all before beginning voir dire. Wondering
about the delay allocated to reviewing two pages, the
judge eventually realized that counsel wanted the names
and residences from the questionnaire so that, during
the delay, their teams could scrub Facebook, Twitter,
LinkedIn, and other Internet sites to extract personal data
on the venire. Upon inquiry, counsel admitted this. The
questionnaire idea cratered, and the discussion moved to
whether Internet investigation by counsel about the venire
should be allowed at all. That led to a series of memoranda
by counsel on the subject and now to this order.

An ordinary Google search on the venire would fetch
hits, including links to many Facebook profiles, which, in
turn, would at least display profile information classified
as “public.” Counsel could uncover even more personal
information by logging onto their own Facebook accounts
and researching the specific venire persons. In this way,

counsel could mine not only the “public” data but the
details classified as “for friends only” or “friends of
friends,” depending on the fortuity of friend listings. The
same is true, more or less, for other social media sites.

The Court, of course, realizes that social media and
Internet searches on the venire *1102  would turn up
information useful to the lawyers in exercising their three
peremptory challenges, and, might even, in a very rare
case, turn up information concealed during voir dire
that could lead to a for-cause removal. While the trial
is underway, ongoing searches might conceivably reveal
commentary about the case to or from a juror.

Nevertheless, in this case there are good reasons to
restrict, if not forbid, such searches by counsel, their jury
consultants, investigators, and clients.

The first reason is anchored in the danger that upon
learning of counsel's own searches directed at them, our
jurors would stray from the Court's admonition to refrain
from conducting Internet searches on the lawyers and the
case. This is a high-profile lawsuit, as stated, and dates
back to 2010. Nearly one million hits (including tens of
thousands of news results) appear in a Google search for
“Oracle v. Google.” These include strong opinions on
both sides and at least the usual amount of inaccurate
information. In this very case, we earlier learned that both
sides hired online commentators who have promoted their
respective litigation viewpoints on blogs and other web
sites. Numerous of the top results for searches on counsel
for either party (or for the undersigned judge) include
discussions of this controversy and its national policy
implications. As a result, we have an unusually strong
need to prevent any member of our jury from yielding to
the impulse to conduct Internet searches on our lawyers
or our case or its history.

Our jury will, of course, be admonished to refrain from
any Internet research about the lawsuit, the parties,
the lawyers, or the judge—an admonition that will be
regularly repeated. See Judicial Conference Committee on
Court Administration and Case Management, Proposed
Model Jury Instructions: The Use of Electronic Technology
to Conduct Research on or Communicate about a Case
(June 2012). Indeed, the entire venire will be told to refrain
from any such research soon after it reaches the courtroom
and well before the final jury is even selected.
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Google is willing to accept an outright ban on Internet
research about the venire and our jury, provided the ban
applies equally to both sides. Oracle, however, will not.
Oracle initially took a broad position on the scope of
Internet research it intended to conduct, but it has since
purported to scale back its plan. On numerous occasions,
Oracle has supplied confusing answers to the Court's
inquiries about its plan, and its responses make little sense
in light of how the Court understands the most prominent
social media sites to operate. For purposes of this order, it
is unnecessary to pin Oracle down in its intentions, but it
will be necessary for Oracle to pin down its specific search
intentions by the time jury selection begins, as outlined
below.

To return to the first concern, the apparent unfairness in
allowing the lawyers to do to the venire what the venire
cannot do to the lawyers will likely have a corrosive
effect on fidelity to the no-research admonition. Once our
venire learns of the lawyers' Internet searches (as the venire
would via the instruction Oracle requests), a very serious
risk will be presented that they will feel justified in doing
to the lawyers (and to the case itself) what the lawyers
are doing to them, namely, conducting Internet searches
—despite the no-research admonition. The one-sidedness
of Oracle's approach will be hard to accept and therein
lies the danger. Given the massive volume of Internet
commentary on the lawyers and the case, this presents a
significant risk.

A second danger posed by allowing counsel to conduct
research about the venire *1103  and the jury is that it will
facilitate improper personal appeals to particular jurors
via jury arguments and witness examinations patterned
after preferences of jurors found through such Internet
searches. For example, if a search found that a juror's
favorite book is To Kill A Mockingbird, it wouldn't be hard
for counsel to construct a copyright jury argument (or a
line of expert questions) based on an analogy to that work
and to play upon the recent death of Harper Lee, all in an
effort to ingratiate himself or herself into the heartstrings
of that juror. The same could be done with a favorite quote
or with any number of other juror attitudes on free trade,
innovation, politics, or history. Jury arguments may, of
course, employ analogies and quotations, but it would
be out of bounds to play up to a juror through such a
calculated personal appeal, all the moreso since the judge,
having no access to the dossiers, couldn't see what was

really in play. See United States v. Nobari, 574 F.3d
1065, 1077 (9th Cir.2009).

A third reason is to protect the privacy of the venire.
They are not celebrities or public figures. The jury is not a
fantasy team composed by consultants, but good citizens
commuting from all over our district, willing to serve our
country, and willing to bear the burden of deciding a
commercial dispute the parties themselves cannot resolve.
Their privacy matters. Their privacy should yield only
as necessary to reveal bias or a reluctance to follow
the Court's instructions. It is a weak answer that venire
persons, through their social media privacy settings, have
chosen to expose their profiles to scrutiny, for navigating
privacy settings and fully understanding default settings
is more a matter of blind faith than conscious choice.
(Otherwise, there would be no need for websites explaining
the intricacies of privacy settings.)

For all these reasons, the Court has considered exercising
its discretion to impose an outright ban preventing
counsel and the parties from conducting social media
and Internet searches on venire persons as well as on
the final empaneled jury. Such a ban would be within
the sound exercise of discretion to protect the integrity
of our process and to curb unnecessary intrusions into
juror privacy. A main problem in doing so, however, is
that the lawyers would then be precluded from learning
information readily available to the press and every
member of the public in the gallery. That is, with an
outright ban, everyone in the gallery could have more
information about the venire persons and the empaneled
jurors than the lawyers themselves. Of course, the Court
cannot control those in the gallery, but it can control
the trial teams. And, lawyer surveillance is what leads
to the problems above, so such a ban on the trial teams
would be logical. Still, the Court respects the excellent trial
lawyers in this case and their burden in this trial and is
reluctant to order them. Rather, the Court calls upon them
to voluntarily consent to a ban against Internet research
on the venire or our jury until the trial is over. If they
will so agree, we will so advise the venire at the start of
jury selection and this will surely have a positive effect
on fidelity to the no-research admonition. If all counsel
so agree, counsel will be given an enlargement of time to
conduct extra voir dire themselves.

In the absence of complete agreement on a ban, the
following procedure will be used. At the outset of jury
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selection, each side shall inform the venire of the specific
extent to which it (including jury consultants, clients,
and other agents) will use Internet searches to investigate
and to monitor jurors, including specifically searches on
Facebook, LinkedIn, Twitter, and so on, including the
extent to which *1104  they will log onto their own social
media accounts to conduct searches and the extent to
which they will perform ongoing searches while the trial is
underway. Counsel shall not explain away their searches
on the ground that the other side will do it, so they have
to do it too. Nor may counsel intimate to the venire that
the Court has allowed such searches and thereby leave the
false impression that the judge approves of the intrusion.
Counsel may simply explain that they feel obliged to their
clients to consider all information available to the public
about candidates to serve as jurors. Otherwise, counsel
must stick to disclosing the full extent to which they will
conduct searches on jurors. By this disclosure, the venire
will be informed that the trial teams will soon learn their
names and places of residence and will soon discover and
review their social media profiles and postings, depending
on the social media privacy settings in place. The venire
persons will then be given a few minutes to use their
mobile devices to adjust their privacy settings, if they
wish. The venire persons will also be given the normal
admonition that they cannot do any research about the
case, the parties, or the lawyers and that they cannot
speak to anyone about the case, including by making any
social media postings about it. Only the names and places
of residence of those called forward to the box shall be
provided to counsel (so the identities of venire persons still
in the gallery will remain private).

In this case, there is a further special point that both sides
may wish to address with the venire. The very name of the
defendant—Google—brings to mind Internet searches.
On their own, prospective jurors are likely to wonder
whether Google will be mining the histories of Internet
searches by the venire persons to determine their interests
in politics, careers, hobbies, dating, shopping, travel, or
other intimate facts. Although Google has assured the
Court that it has no intention to review such search
histories, our venire will not know this (unless told) and
may speculate. It would, therefore, be prudent to explain
to our venire that neither party will resort to examining
search histories on any search engine.

Thereafter, until the trial is over, each side will be
permitted to view online whatever it told the venire

it would review—but nothing more. If, as we proceed
forward, either side detects any apparent misconduct by
a juror, counsel must immediately report it to the Court
and the other side regardless of whether the juror appears
favorable to their side or not. Each side must preserve an
exact record of every search and all information viewed
so that if a motion is later made alleging misconduct by a
juror, we will all be able to see when the objecting side first
learned of the problem.

During voir dire, each prospective juror that has been
called forward will be asked if he or she can still follow
the usual prohibitions on research and public statements
about the case despite the one-sidedness (that is, despite
the fact that one or both trial teams will be trying
to monitor each juror's social media postings). If the
prospective juror cannot do so, he or she will be excused
on that basis.

With regard to the problem of personal appeals, this
order rules now that no personal appeals to any juror
may be made. This prohibition bars witness examinations
or jury arguments (or opening statements) exploiting
information learned about a juror via searches, such as,
without limitation, favorite books, texts, verses, songs, or
analogies to likes or dislikes expressed on the Internet.
This prohibition, of course, applies whether or not the
name of the particular juror is called out.

In addition to the Court's own thorough voir dire,
each side shall have twenty minutes *1105  of venire
examination directed to bias or other for-cause challenges,
subject to enlargement for good cause (but this may not be
used for “conditioning the jury” or “extracting promises”
or drawing out argumentative material from jurors to
argue the case).

The Court would much prefer to fully protect the privacy
of all venire persons from Internet searches and only
reluctantly allows the foregoing.

* * *

This is an emerging and developing concern. To that end,
this order will now step back and offer a snapshot of how
some of today's prominent social media sites protect (or
don't protect) personal information, which information
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may be useful for other judges, lawyers, and academics in
working through this concern:

• With regard to Facebook, typical profiles contain
the following information: lists of personal
connections (i.e., “friends”), pictures, videos, check-
ins at real-world locations, scheduled events,
posts dating back to the creation of the user's
profile (including commentary on news stories
and discussions with other “friends”), relationship
status, work experience, educational background,
current city, home town, contact information, and
certain personal interests such as favorite quotes,
membership in certain groups, hobbies, political
preferences, religious views, sexual orientation,
and preferred media. Access to segments of this
information can be regulated by the account holder
according to various privacy settings. The highest
level of privacy keeps information accessible only
to the user. This is rarely used, inasmuch as a key
purpose of Facebook is to share information with
other people using the platform. The next level of
privacy allows a user to reveal information only
to his or her “friends” (or to a more limited list).
The next level allows access to “friends of friends,”
which includes not only the user's friends but all
of the friends of the user's friends, which can vastly
multiply access. (For example, if someone has three
hundred friends and each of them has three hundred
different friends, access would expand to 90,000
viewers.) The most expansive setting is “public,”
meaning at least everyone with a Facebook account.
Certain “public” information, including a user's
primary picture, list of likes, hometown, current city,
education and work history, and favorite quote, is
even available to Internet users without Facebook
accounts or who have not logged onto their accounts.
Generally, a Facebook user's post history (i.e., the
stream of text, articles, discussions, pictures, and
videos the user shares) is not available to searchers
without a Facebook account. By default today, most
information is accessible only to friends, although
a default setting of “friends of friends” has been
employed by Facebook in the past. This means that
someone may log onto Facebook and automatically
access all Facebook information (including post
history) on a juror classified as “public,” as “friends
of friends” (if there is a “friend” in common) or
as “friends only” (if the investigator happens to
be a Facebook “friend” of the juror). “Public”

information (excluding post history) is accessible
as well via ordinary Google searches without ever
logging onto Facebook. Finally, Facebook does not
notify its users when their profiles have been visited.

• With regard to Twitter, a typical user's profile includes
that user's *1106  “tweet” history, which includes all
posts made since the user created the account, the list
of other Twitter accounts that user “follows” and the
list of other users that “follow” that user's account.
When one Twitter user “follows” another Twitter
user, the latter's posts appear in the former's default
real-time feed of tweets. Access to this information is
regulated by a choice between two privacy settings.
The default privacy setting keeps all of a user's tweets
public, in which case anyone may view those tweets,
even without ever logging onto a Twitter account.
Additionally, anyone who is logged onto Twitter can
view the list of a user's “followers” and the accounts
that user “follows” if the user's tweets are made
public. Alternatively, a user may elect to keep tweets
“protected,” in which case the above information is
available only to other Twitter users whom the user
has affirmatively approved to view that information.
Twitter does not notify its users when their profiles
have been visited.

• With regard to LinkedIn, a typical user's profile
includes a picture, the user's employment and
education history, contact information, a list of
skills, publications, awards and interests, among
other line items that might appear on a résumé. The
profile also includes information such as a list of
the “connections” the user has established on the
site. (Two users “connect” once one user sends a
request to connect and the other accepts the request,
which opens up additional personal data and avenues
of communication.) A user's profile also displays a
list of groups established on the site that the user
has joined. Users can post content, such as links to
news articles or original writing. For each item on a
user's profile (except for the list of “connections”),
the user may elect to publish the item to his or
her “public profile,” making it visible to everyone,
including individuals who are not even logged onto
LinkedIn, or to make it visible only to the user's
“connections.” A user may further select whether to
reveal his list of personal connections to other users.
Unlike Facebook and Twitter, LinkedIn's default
setting is to display a notification informing a user
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each time his or her profile is visited by another
LinkedIn user and identifying that visitor by name.
A visitor may change that setting so that a visitee
receives no notification, or so the notification only
displays the visitor's place of employment without
any further identifying information.

With regard to the case law, most of it discusses the
problems of jurors using of social media and conducting
Internet searches, thereby exposing jurors to commentary
about the case. E.g., United States v. Feng Li, 630
Fed.Appx. 29, 33–34, 2015 WL 7005595, at *3 (2d

Cir.2015); United States v. Fumo, 655 F.3d 288

(3d. Cir.2011); Dimas–Martinez v. State, 2011 Ark.
515, 385 S.W.3d 238 (2011). Several other decisions
address whether a party waives arguments seeking to set
aside a verdict based on a juror's apparent bias if that
apparent bias could have been discovered through an
Internet search of that juror before the verdict (where
counsel were allowed and able to conduct such searches).

E.g., Johnson v. McCullough, 306 S.W.3d 551, 559
(Mo.2010); Burden v. CSX Transp., Inc., No. 08–04, 2011
WL 3793664, at *9 (S.D.Ill. Aug. 24, 2011) (Chief Judge
David R. Herndon).

There are precious few decisions addressing our
immediate problem, namely, whether counsel should be
allowed to conduct *1107  Internet and social media
research about prospective and empaneled jurors.

The American Bar Association issued an opinion that,
within limits, it is ethical for counsel to conduct Internet
searches on prospective jurors. Specifically, in Formal
Opinion No. 466, the ABA considered the extent to which
an attorney may conduct Internet searches of jurors and
prospective jurors without running afoul of ABA Model
Rule 3.5(b), which prohibits ex parte communication with
jurors. That opinion determined that “passive review”
of a juror's website or social media that is available
without making an “access request” and of which the
juror is unaware is permissible within ABA Model Rule
3.5(b). The ABA likened such review to “driving down
the street where the prospective juror lives to observe the
environs in order to glean publicly available information
that could inform the lawyer's jury-selection decisions.”
Access requests, such as friend requests on Facebook,
“following” users on Twitter, or seeking to “connect”
on LinkedIn, whether on one's own or through a jury

consultant or other agent, constitute forbidden ex parte
communications within the rule. That such searches are
not unethical does not translate into an inalienable right
to conduct them.

Although the ABA determined that a range of activities
is permitted without violating a professional duty, it
cautioned that judges may limit the scope of the searches
that counsel could perform regarding the juror's social
media “[i]f a judge believes it to be necessary, under the
circumstances of a particular matter....”

California has not promulgated a rule regarding the
ethical scope of Internet research on jurors or prospective
jurors, nor has the California State Bar issued an opinion
on that subject. The California State Bar website provides
a link to the ABA opinion discussed above as well as links
to opinions from the Association of the Bar of the City
of New York and the Oregon State Bar. Formal Opinion
No. 2012–2, issued by the ABCNY, largely mirrors the
ABA opinion, except that the ABCNY would prohibit
any Internet research that notified the juror such research
occurred (such as using LinkedIn in a manner that sent
an automatic notification informing the user that another
user had visited his or her profile). Formal Opinion No.
2013–189, issued by the Oregon State Bar provides, unlike
the ABA or the ABCNY, that a lawyer may affirmatively
request access to private aspects of a juror's social media
profiles, provided the lawyer accurately represents his or
her role in a case when asked by the juror. Neither the New
York City opinion nor the Oregon opinion addressed the
judge's discretion in prohibiting such searches or access
requests.

In United States v. Norwood, No. 12–CR–20287, 2014
WL 1796644 (E.D.Mich. May 6, 2014) (Judge Mark A.
Goldsmith), the defendants opposed a plan to empanel
an anonymous jury (which would protect the jury
from intimidation in a case involving a violent criminal
enterprise). Defendants argued that their counsel needed
access to the jurors' identifying information to monitor
their social media accounts during the trial to ensure
compliance with the no-discussion admonition. Judge
Goldsmith rejected the defendants' argument because
the proposed monitoring would “unnecessarily chill the
willingness of jurors summoned from [the] community to
serve as participants in our democratic system of justice.”

Id. at *4 (quoting United States v. Kilpatrick, No. 10–
20403, 2012 WL 3237147, at *1 (E.D.Mich. Aug. 7, 2012)
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(Judge Nancy G. Edmunds)). A jury questionnaire had
also specifically asked prospective jurors whether they
could abide by the judge's admonitions regarding Internet
and social media. *1108  Thus, the defendants' interest
in monitoring the jurors' social media postings could
not overcome the interest in protecting the jurors from
intimidation and violence, which interest was served by
empaneling an anonymous jury.

In Carino v. Muenzen, No. A–5491–08T1, 2010 WL
3448071, at *10 (N.J.Super.App.Div. Aug. 30, 2010), a
trial court in New Jersey prohibited the plaintiff's counsel
from using the Internet to investigate the jurors because
they had failed to notify opposing counsel that they would
be conducting such searches, although the trial court cited
no basis for requiring such notification. The New Jersey
Appellate Division determined that the trial court abused
its discretion by imposing such a prohibition “in the name

of ‘fairness' or maintaining a ‘level playing field.’ ” Ibid.

Oracle cites Sluss v. Commonwealth, 381 S.W.3d 215,
226–227 (Ky.2012), for the contention that counsel's lack
of access to social media “effectively precluded” full voir
dire, but that decision did not address a prohibition on
social media and Internet searches. Rather, it addressed
two jurors' false statements made during oral voir dire
regarding their respective relationships to the victim's
mother. A review of the jurors' respective Facebook
profiles later revealed that both jurors were Facebook
“friends” with the victim's mother. One of the jurors

in question unequivocally denied having a Facebook
account (which later proved false). Thus, the case was
remanded for a hearing regarding the jurors' honesty and
whether the true facts warranted for-cause removal.

Finally, in Steiner v. Superior Court, 220 Cal.App.4th
1479, 1493, 164 Cal.Rptr.3d 155 (2013), as modified
on denial of rehearing (Nov. 26, 2013), the California
Court of Appeal recognized that although certain tools
are available to ensure that jurors do not conduct
research about the attorneys or the case, a judge lacks
the authority “to impose, as a prophylactic measure, an
order requiring” defense counsel to remove pages from
their website to ensure they could not be viewed by the
jurors, which “constituted an unlawful prior restraint on
[counsel's] constitutional right to free speech.”

* * *

Both sides shall inform the Court By MARCH 31 AT
NOON, whether they will consent to a ban against
Internet research on the venire or the empaneled jury until
the trial is over.

IT IS SO ORDERED.

All Citations

172 F.Supp.3d 1100

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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RPC 1.0  Terminology 

(a) "Belief" or "believes" denotes that the person involved actually supposed the 
fact in question to be true. A person's belief may be inferred from circumstances.  

(b) "Confirmed in writing," when used in reference to the informed consent of a 
person, denotes informed consent that is given in writing by the person or a writing that 
a lawyer promptly transmits to the person confirming an oral informed consent. See 
paragraph (e) for the definition of "informed consent."  

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, 
professional corporation, sole proprietorship or other association authorized to practice 
law; or lawyers employed in a legal services organization or the legal department of a 
corporation or other organization.  

(d) "Fraud" or "fraudulent" denotes conduct that is fraudulent under the 
substantive or procedural law of the applicable jurisdiction and has a purpose to 
deceive.  

(e) "Informed consent" denotes the agreement by a person to a proposed course 
of conduct after the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to the proposed course 
of conduct.  

(f) "Knowingly," "known," or "knows" denotes actual knowledge of the fact in 
question. A person's knowledge may be inferred from circumstances.  

(g) "Partner" denotes a member of a partnership, a shareholder in a law firm 
organized as a professional corporation, or a member of an association authorized to 
practice law.  

(h) "Primary responsibility" denotes actual participation in the management and 
direction of the matter at the policy-making level or responsibility at the operational level 
as manifested by the continuous day-to-day responsibility for litigation or transaction 
decisions.  

(i) "Reasonable" or "reasonably" when used in relation to conduct by a lawyer 
denotes the conduct of a reasonably prudent and competent lawyer.  

(j) "Reasonable belief" or "reasonably believes" when used in reference to a 
lawyer denotes that the lawyer believes the matter in question and that the 
circumstances are such that the belief is reasonable.  

(k) "Reasonably should know" when used in reference to a lawyer denotes that a 
lawyer of reasonable prudence and competence would ascertain the matter in question.  

(l) "Screened" denotes the isolation of a lawyer from any participation in a matter 
through the timely adoption and enforcement by a law firm of a written procedure 
pursuant to RPC 1.10(f) which is reasonably adequate under the circumstances to 
protect information that the isolated lawyer is obligated to protect under these Rules or 
other law.  

(m) "Substantial" when used in reference to degree or extent denotes a material 
matter of clear and weighty importance.  
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(n) "Tribunal" denotes a court, an arbitrator in an arbitration proceeding or a 
legislative body, administrative agency or other body acting in an adjudicative capacity. 
A legislative body, administrative agency or other body acts in an adjudicative capacity 
when a neutral official, after the presentation of evidence or legal argument by a party or 
parties, will render a binding legal judgment directly affecting a party's interests in a 
particular matter.  

(o)  “Writing” or “written” denotes a tangible or electronic record of a 
communication or representation, including handwriting, typewriting, printing, 
photostating, photography, audio or videorecording, electronic communication, and 
embedded information (metadata) in an electronic document.  A “signed” writing 
includes an electronic sound, symbol or process attached to or logically associated with 
a writing and executed or adopted by a person with the intent to sign the writing.   

(p)  “Metadata” is embedded information in electronic documents that is generally 
hidden from view in a printed copy of a document.  It is generated when documents are 
created or revised on a computer.  Metadata may reflect such information as the author 
of a document, the date or dates on which the document was revised, tracked revisions 
to the document, and comments inserted in the margins.   

Note: Adopted November 17, 2003 to be effective January 1, 2004; paragraph (o) 

amended and new paragraph (p) adopted August 1, 2016 to be effective September 1, 

2016. 

 
RPC 1.1 Competence 

A lawyer shall not: 

(a) Handle or neglect a matter entrusted to the lawyer in such manner that the 
lawyer's conduct constitutes gross negligence. 

(b) Exhibit a pattern of negligence or neglect in the lawyer's handling of legal 
matters generally. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 1.2   Scope of Representation and Allocation of Authority Between Client 
and Lawyer 

(a) A lawyer shall abide by a client's decisions concerning the scope and 
objectives of representation, subject to paragraphs (c) and (d), and as required by RPC 
1.4 shall consult with the client about the means to pursue them. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client's decision whether to settle a matter. In 
a criminal case, the lawyer shall consult with the client and, following consultation, shall 
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abide by the client's decision on the plea to be entered, jury trial, and whether the client 
will testify. 

(b) A lawyer's representation of a client, including representation by appointment, 
does not constitute an endorsement of the client's political, economic, social or moral 
views or activities. 

(c) A lawyer may limit the scope of the representation if the limitation is 
reasonable under the circumstances and the client gives informed consent. 

(d) A lawyer shall not counsel or assist a client in conduct that the lawyer knows 
is illegal, criminal or fraudulent, or in the preparation of a written instrument containing 
terms the lawyer knows are expressly prohibited by law, but a lawyer may counsel or 
assist a client in a good faith effort to determine the validity, scope, meaning or 
application of the law. 

A lawyer may counsel a client regarding New Jersey’s medical marijuana 
laws and assist the client to engage in conduct that the lawyer reasonably 
believes is authorized by those laws.  The lawyer shall also advise the client 
regarding related federal law and policy. 

 
Note: Adopted July 12, 1984 to be effective September 10, 1984; caption amended, paragraphs (a) and 
(c) amended, and paragraph (e) deleted and redesignated as RPC 1.4(d) November 17, 2003 to be 
effective January 1, 2004; paragraph (d) amended August 1, 2016 to be effective September 1, 2016. 

 
RPC 1.3   Diligence 

A lawyer shall act with reasonable diligence and promptness in representing a 
client. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

RPC 1.4   Communication 

(a) A lawyer shall fully inform a prospective client of how, when, and where the 
client may communicate with the lawyer. 

(b) A lawyer shall keep a client reasonably informed about the status of a matter 
and promptly comply with reasonable requests for information. 

(c) A lawyer shall explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation. 
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(d) When a lawyer knows that a client expects assistance not permitted by the 
Rules of Professional Conduct or other law, the lawyer shall advise the client of the 
relevant limitations on the lawyer's conduct. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; new paragraphs (a) and (d) adopted 
and former paragraphs (a) and (b) redesignated as paragraphs (b) and (c) November 17, 2003 to be 
effective January 1, 2004. 

RPC 1.5   Fees 

(a) A lawyer's fee shall be reasonable. The factors to be considered in 
determining the reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the circumstances; 

(6) the nature and length of the professional relationship with the client; 

(7) the experience, reputation, and ability of the lawyer or lawyers 
performing the services; 

(8) whether the fee is fixed or contingent. 

(b) When the lawyer has not regularly represented the client, the basis or rate of 
the fee shall be communicated in writing to the client before or within a reasonable time 
after commencing the representation. 

(c) A fee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by law or by these 
rules. A contingent fee agreement shall be in writing and shall state the method by 
which the fee is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal, litigation and other 
expenses to be deducted from the recovery, and whether such expenses are to be 
deducted before or after the contingent fee is calculated. Upon conclusion of a 
contingent fee matter, the lawyer shall provide the client with a written statement stating 
the outcome of the matter and, if there is a recovery, showing the remittance to the 
client and the method of its determination. 
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(d) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) any fee in a domestic relations matter, the payment or amount of which 
is contingent upon the securing of a divorce or upon the amount of alimony or support, 
or property settlement in lieu thereof; or 

(2) a contingent fee for representing a defendant in a criminal case. 

(e) Except as otherwise provided by the Court Rules, a division of fee between 
lawyers who are not in the same firm may be made only if: 

(1) the division is in proportion to the services performed by each lawyer, 
or, by written agreement with the client, each lawyer assumes joint responsibility for the 
representation; and 

(2) the client is notified of the fee division; and 

(3) the client consents to the participation of all the lawyers involved; and 

(4) the total fee is reasonable. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; new subparagraph (e)(2) added and 
former subparagraphs (e)(2) and (e)(3) redesignated as subparagraphs (e)(3) and (e)(4) November 17, 
2003 to be effective January 1, 2004. 

 

RPC 1.6  Confidentiality of Information 

(a) A lawyer shall not reveal information relating to representation of a client 
unless the client consents after consultation, except for (1) disclosures that are impliedly 
authorized in order to carry out the representation, (2) disclosures of information that is 
generally known, and (3) as stated in paragraphs (b), (c) and (d).  

(b) A lawyer shall reveal such information to the proper authorities, as soon as, 
and to the extent the lawyer reasonably believes necessary, to prevent the client or 
another person:  

(1) from committing a criminal, illegal or fraudulent act that the lawyer 
reasonably believes is likely to result in death or substantial bodily harm or substantial 
injury to the financial interest or property of another; or 

(2) from committing a criminal, illegal or fraudulent act that the lawyer 
reasonably believes is likely to perpetrate a fraud upon a tribunal.  

(c) If a lawyer reveals information pursuant to RPC 1.6(b), the lawyer also may 
reveal the information to the person threatened to the extent the lawyer reasonably 
believes is necessary to protect that person from death, substantial bodily harm, 
substantial financial injury, or substantial property loss.  
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(d) A lawyer may reveal such information to the extent the lawyer reasonably 
believes necessary:  

(1) to rectify the consequences of a client's criminal, illegal or fraudulent 
act in the furtherance of which the lawyer's services had been used;  

(2) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, or to establish a defense to a criminal charge, civil 
claim or disciplinary complaint against the lawyer based upon the conduct in which the 
client was involved; or  

(3) to prevent the client from causing death or substantial bodily harm to 
himself or herself;   

(4) to comply with other law; or 
(5) to detect and resolve conflicts of interest arising from the lawyer’s 

change of employment or from changes in the composition or ownership, or resulting 
from the sale of a firm, but only if the revealed information would not compromise the 
attorney-client privilege or otherwise prejudice the client.  Any information so disclosed 
may be used or further disclosed only to the extent necessary to detect and resolve 
conflicts of interest. 

 (e) Reasonable belief for purposes of RPC 1.6 is the belief or conclusion of a 
reasonable lawyer that is based upon information that has some foundation in fact and 
constitutes prima facie evidence of the matters referred to in subsections (b), (c), or (d).  

(f) A lawyer shall make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information relating to the 
representation of a client.   

Official Comment (August 1, 2016) 

Paragraph (d)(5) recognizes that lawyers in different firms may need to disclose 
limited information to each other to detect and resolve conflicts of interest, such as 
when a lawyer is considering an association with another firm, two or more firms are 
considering merger, or a lawyer is considering the purchase of a law practice.  Under 
these circumstances, lawyers and law firms are permitted to disclose limited 
information, but only once substantive discussions regarding the new relationship have 
occurred.  Any such disclosure should ordinarily include no more than the identity of the 
persons and entities involved in a matter, a brief summary of the general issues 
involved, and information about whether the matter has terminated.  Even this limited 
information, however, should be disclosed only to the extent reasonably necessary to 
detect and resolve conflicts of interest that might arise from the possible new 
relationship.  Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact 
that a corporate client is seeking advice on a corporate takeover that has not been 
publicly announced; that a person has consulted a lawyer about the possibility of 
divorce before the person’s intentions are known to the person’s spouse; or that a 
person has consulted a lawyer about a criminal investigation that has not led to a public 
charge).  Under those circumstances, paragraph (a) prohibits disclosure unless the 
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client or former client gives informed written consent.  A lawyer’s fiduciary duty to the 
lawyer’s firm may also govern a lawyer’s conduct when exploring an association with 
another firm and is beyond the scope of these Rules. 

Any information disclosed pursuant to paragraph (d)(5) may be used or further 
disclosed only to the extent necessary to detect and resolve conflicts of interest.  
Paragraph (d)(5) does not restrict the use of information acquired by means 
independent of any disclosure pursuant to paragraph (d)(5).  Paragraph (d)(5)  also 
does not affect the disclosure of information within a law firm when the disclosure is 
otherwise authorized, such as when a lawyer in a firm discloses information to another 
lawyer in the same firm to detect and resolve conflicts of interest that could arise in 
connection with undertaking a new representation. 

Paragraph (f) requires a lawyer to act competently to safeguard information, 
including electronically stored information, relating to the representation of a client 
against unauthorized access by third parties and against inadvertent or unauthorized 
disclosure by the lawyer or other persons or entities who are participating in the 
representation of the client or who are subject to the lawyer’s supervision.  The 
unauthorized access to, or the inadvertent or unauthorized disclosure of, confidential 
information relating to the representation of a client does not constitute a violation of 
paragraph (f) if the lawyer has made reasonable efforts to prevent the access or 
disclosure.  Factors to be considered in determining the reasonableness of the lawyer’s 
efforts include, but are not limited to, the sensitivity of the information, the likelihood of 
disclosure if additional safeguards are not employed, the cost of employing additional 
safeguards, the difficulty of implementing the safeguards, and the extent to which the 
safeguards adversely affect the lawyer’s ability to represent clients (e.g., by making a 
device or important piece of software excessively difficult to use).  A client may require 
the lawyer to implement special security measures not required by this Rule or may give 
informed consent in writing to forgo security measures that would otherwise be required 
by this Rule.  Whether a lawyer may be required to take additional steps to safeguard a 
client’s information in order to comply with other law, such as state and federal laws that 
govern data privacy or that impose notification requirements upon the loss of, or 
unauthorized access to, electronic information, is beyond the scope of these Rules.   

 

Official Comment (September 1, 2018) 

The Court adopts the comment in the Restatement (Third) of the Law Governing 
Lawyers on confidential information, which states: 

Whether information is “generally known” depends on all circumstances 
relevant in obtaining the information.  Information contained in books or records 
in public libraries, public-record depositaries such as government offices, or in 
publicly accessible electronic-data storage is generally known if the particular 
information is obtainable through publicly available indexes and similar methods 
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of access.  Information is not generally known when a person interested in 
knowing the information could obtain it only by means of special knowledge or 
substantial difficulty or expense.  Special knowledge includes information about 
the whereabouts or identity of a person or other source from which the 
information can be acquired, if those facts are not themselves generally known. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (a) and (b) amended, new 
paragraph (c) added, former paragraph (c) redesignated as paragraph (d), and former paragraph (d) 
amended and redesignated as paragraph (e) November 17, 2003 to be effective January 1, 2004; former 
subparagraph (d)(3) redesignated as subparagraph (d)(4) and new subparagraph (d)(3) adopted July 19, 
2012 to be effective September 4, 2012; new subparagraph (d)(5) and new paragraph (f) adopted, and 
Official Comment added, August 1, 2016 to be effective September 1, 2016; paragraphs (a) and (b) 
amended, and additional Official Comment added July 27, 2018, to be effective September 1, 2018. 

 
RPC 1.7   Conflict of Interest: General Rule 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if 
the representation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: 

(1) the representation of one client will be directly adverse to another 
client; or 

(2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer's responsibilities to another client, a former client, 
or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) each affected client gives informed consent, confirmed in writing, after 
full disclosure and consultation, provided, however, that a public entity cannot consent 
to any such representation. When the lawyer represents multiple clients in a single 
matter, the consultation shall include an explanation of the common representation and 
the advantages and risks involved; 

(2) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 

(3) the representation is not prohibited by law; and 

(4) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; text deleted and new text adopted 
November 17, 2003 to be effective January 1, 2004. 
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RPC 1.8    Conflict of Interest: Current Clients; Specific Rules   

(a) A lawyer shall not enter into a business transaction with a client or knowingly 
acquire an ownership, possessory, security or other pecuniary interest adverse to a 
client unless: 

(1) the transaction and terms in which the lawyer acquires the interest are 
fair and reasonable to the client and are fully disclosed and transmitted in writing to the 
client in a manner that can be understood by the client; 

(2) the client is advised in writing of the desirability of seeking and is given 
a reasonable opportunity to seek the advice of independent legal counsel of the client's 
choice concerning the transaction; and 

(3) the client gives informed consent, in a writing signed by the client, to 
the essential terms of the transaction and the lawyer's role in the transaction, including 
whether the lawyer is representing the client in the transaction. 

(b) Except as permitted or required by these rules, a lawyer shall not use 
information relating to representation of a client to the disadvantage of the client unless 
the client after full disclosure and consultation, gives informed consent. 

(c) A lawyer shall not solicit any substantial gift from a client, including a 
testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a 
person related to the lawyer any substantial gift unless the lawyer or other recipient of 
the gift is related to the client. For purposes of this paragraph, related persons include a 
spouse, child, grandchild, parent, grandparent, or other relative or individual with whom 
the lawyer or the client maintains a close, familial relationship. 

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or 
negotiate an agreement giving the lawyer literary or media rights to a portrayal or 
account based in substantial part on information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a client in connection with 
pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and 
expenses of litigation on behalf of the client; and 

(3) a legal services or public interest organization, a law school clinical or 
pro bono program, or an attorney providing qualifying pro bono service as defined in R. 
1:21-11(a), may provide financial assistance to indigent clients whom the organization, 
program, or attorney is representing without fee. 
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(f) A lawyer shall not accept compensation for representing a client from one 
other than the client unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer's independence of professional 
judgment or with the lawyer-client relationship; and 

(3) information relating to representation of a client is protected as 
required by RPC 1.6. 

(g) A lawyer who represents two or more clients shall not participate in making 
an aggregate settlement of the claims of or against the clients, or in a criminal case an 
aggregated agreement as to guilty or no contest pleas, unless each client gives 
informed consent after a consultation that shall include disclosure of the existence and 
nature of all the claims or pleas involved and of the participation of each person in the 
settlement. 

(h) A lawyer shall not: 

(1) make an agreement prospectively limiting the lawyer's liability to a 
client for malpractice unless the client fails to act in accordance with the lawyer's advice 
and the lawyer nevertheless continues to represent the client at the client's request. 
Notwithstanding the existence of those two conditions, the lawyer shall not make such 
an agreement unless permitted by law and the client is independently represented in 
making the agreement; or 

(2) settle a claim or potential claim for such liability with an unrepresented 
client or former client unless that person is advised in writing of the desirability of 
seeking and is given a reasonable opportunity to seek the advise of independent legal 
counsel in connection therewith. 

(i) A lawyer shall not acquire a proprietary interest in the cause of action or 
subject matter of litigation the lawyer is conducting for a client, except that the lawyer 
may: (1) acquire a lien granted by law to secure the lawyer's fee or expenses, (2) 
contract with a client for a reasonable contingent fee in a civil case. 

(j) While lawyers are associated in a firm, a prohibition in the foregoing 
paragraphs (a) through (i) that applies to any one of them shall apply to all of them. 

(k) A lawyer employed by a public entity, either as a lawyer or in some other role, 
shall not undertake the representation of another client if the representation presents a 
substantial risk that the lawyer's responsibilities to the public entity would limit the 
lawyer's ability to provide independent advice or diligent and competent representation 
to either the public entity or the client. 

(l) A public entity cannot consent to a representation otherwise prohibited by this 
Rule. 
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Note: Adopted September 10, 1984 to be effective immediately; paragraph (e) amended July 12, 2002 to 
be effective September 3, 2002; caption amended, paragraphs (a), (b), (c), (f), (g), (h) amended, former 
paragraph (i) deleted, former paragraph (j) redesignated as paragraph (i), former paragraph (k) deleted, 
and new paragraphs (j) , (k) and (l) added November 17, 2003 to be effective January 1, 2004; 
subparagraph (e)(3) amended July 22, 2014 to be effective January 1, 2015. 

 
RPC 1.9   Duties to Former Clients 

(a) A lawyer who has represented a client in a matter shall not thereafter 
represent another client in the same or a substantially related matter in which that 
client's interests are materially adverse to the interests of the former client unless the 
former client gives informed consent confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially 
related matter in which a firm with which the lawyer formerly was associated had 
previously represented a client, 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer, while at the former firm, had personally 
acquired information protected by RPC 1.6 and RPC 1.9(c) that is material to the matter 
unless the former client gives informed consent, confirmed in writing. 

Notwithstanding the other provisions of this paragraph, neither consent 
shall be sought from the client nor screening pursuant to RPC 1.10 permitted in any 
matter in which the attorney had sole or primary responsibility for the matter in the 
previous firm. 

(c) A lawyer who has formerly represented a client in a matter or whose present 
or former firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of 
the former client except as these Rules would permit or require with respect to a client, 
or when the information has become generally known; or 

(2) reveal information relating to the representation except as these Rules 
would permit or require with respect to a client. 

(d) A public entity cannot consent to a representation otherwise prohibited by this 
Rule. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; caption amended, paragraphs (a) and 
(b) amended, and new paragraphs (c) and (d) added November 17, 2003 to be effective January 1, 2004. 
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RPC 1.10   Imputation of Conflicts of Interest: General Rule 

(a) When lawyers are associated in a firm, none of them shall knowingly 
represent a client when any one of them practicing alone would be prohibited from 
doing so by RPC 1.7 or RPC 1.9, unless the prohibition is based on a personal interest 
of the prohibited lawyer and does not present a significant risk of materially limiting the 
representation of the client by the remaining lawyers in the firm. 

(b) When a lawyer has terminated an association with a firm, the firm is not 
prohibited from thereafter representing a person with interests materially adverse to 
those of a client represented by the formerly associated lawyer and not currently 
represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the 
formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by RPC 1.6 
and RPC 1.9(c) that is material to the matter. 

(c) When a lawyer becomes associated with a firm, no lawyer associated in the 
firm shall knowingly represent a person in a matter in which that lawyer is disqualified 
under RPC 1.9 unless: 

(1) the matter does not involve a proceeding in which the personally 
disqualified lawyer had primary responsibility; 

(2) the personally disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part of the fee therefrom; and 

(3) written notice is promptly given to any affected former client to enable it 
to ascertain compliance with the provisions of this Rule. 

(d) A disqualification prescribed by this rule may be waived by the affected client 
under the conditions stated in RPC 1.7. 

(e) The disqualification of lawyers associated in a firm with former or current 
government lawyers is governed by RPC 1.11. 

(f) Any law firm that enters a screening arrangement, as provided by this Rule, 
shall establish appropriate written procedures to insure that: (1) all attorneys and other 
personnel in the law firm screen the personally disqualified attorney from any 
participation in the matter, (2) the screened attorney acknowledges the obligation to 
remain screened and takes action to insure the same, and (3) the screened attorney is 
apportioned no part of the fee therefrom. 



15 
 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (b) corrected in Dewey v. 
R.J. Reynolds Tobacco Co., 109 N.J. 201, 217-18 (1988); caption and paragraphs (a), (b), and (c) 
amended, paragraph (d) deleted, former paragraph (e) amended and redesignated as paragraph (d), new 
paragraphs (e) and (f) adopted November 17, 2003 to be effective January 1, 2004. 

 
RPC 1.11   Successive Government and Private Employment 

(a) Except as law may otherwise expressly permit, and subject to RPC 1.9, a 
lawyer who formerly has served as a government lawyer or public officer or employee of 
the government shall not represent a private client in connection with a matter: 

(1) in which the lawyer participated personally and substantially as a 
public officer or employee, or 

(2) for which the lawyer had substantial responsibility as a public officer or 
employee; or 

(3) when the interests of the private party are materially adverse to the 
appropriate government agency, provided, however, that the application of this 
provision shall be limited to a period of six months immediately following the termination 
of the attorney's service as a government lawyer or public officer. 

(b) Except as law may otherwise expressly permit, a lawyer who formerly has 
served as a government lawyer or public officer or employee of the government: 

(1) shall be subject to RPC 1.9(c)(2) in respect of information relating to a 
private party or information that the lawyer knows is confidential government information 
about a person acquired by the lawyer while serving as a government lawyer or public 
officer or employee of the government, and 

(2) shall not represent a private person whose interests are adverse to 
that private party in a matter in which the information could be used to the material 
disadvantage of that party. 

(c) In the event a lawyer is disqualified under (a) or (b), the lawyer may not 
represent a private client, but absent contrary law a firm with which that lawyer is 
associated may undertake or continue representation if: 

(1) the disqualified lawyer is screened from any participation in the matter 
and is apportioned no part of the fee therefrom, and 

(2) written notice is given promptly to the appropriate government agency 
to enable it to ascertain compliance with the provisions of this Rule. 

(d) Except as law may otherwise expressly permit, a lawyer serving as a 
government lawyer or public officer or employee of the government: 
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(1) shall be subject to RPC 1.9(c)(2) in respect of information relating to a 
private party acquired by the lawyer while in private practice or nongovernmental 
employment, 

(2) shall not participate in a matter (i) in which the lawyer participated 
personally and substantially while in private practice or nongovernmental employment, 
or (ii) for which the lawyer had substantial responsibility while in private practice or 
nongovernmental employment, or (iii) with respect to which the interests of the 
appropriate government agency are materially adverse to the interests of a private party 
represented by the lawyer while in private practice or nongovernmental employment, 
unless under applicable law no one is, or by lawful delegation may be, authorized to act 
in the lawyer's stead in the matter or unless the private party gives its informed consent, 
confirmed in writing, and 

(3) shall not negotiate for private employment with any person who is 
involved as a party or as attorney for a party in a matter in which the lawyer is 
participating personally and substantially or for which the lawyer has substantial 
responsibility, except that a lawyer serving as a law clerk shall be subject to RPC 
1.12(c). 

(e) As used in this Rule, the term: 

(1) "matter" includes any judicial or other proceeding, application, request 
for a ruling or other determination, contract, claim, controversy, investigation, charge, 
accusation, arrest or other particular matter involving a specific party or parties; and any 
other matter covered by the conflict of interest rules of the appropriate government 
agency; 

(2) "confidential government information" means information that has been 
obtained under governmental authority and that, at the time this rule is applied, the 
government is prohibited by law from disclosing to the public or has a legal privilege not 
to disclose, and that is not otherwise available to the public. 

Comment by Court (Regarding 2008 Amendment) 

In In re ACPE Opinion 705, 192 N.J. 46 (2007), the Court deferred to the Legislature in 
the spirit of comity and held that the post-government employment restrictions imposed 
by the New Jersey Conflicts of Interest Law, N.J.S.A. 52:13D-17, apply in the context of 
former State attorneys.  The 2008 amendment to paragraph (c) implements that 
decision. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended, text of 
paragraph (b) deleted and new text adopted, new paragraph (c) adopted, former paragraphs (c) and (d) 
amended and redesignated as paragraphs (d) and (e), and former paragraph (e) merged into 
redesignated paragraph (e) November 17, 2003 to be effective January 1, 2004; paragraph (c) amended 
July 9, 2008 to be effective September 1, 2008. 
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RPC 1.12   Former Judge, Arbitrator, Mediator or Other Third-Party Neutral or 
Law Clerk 

(a) Except as stated in paragraph (c), a lawyer shall not represent anyone in 
connection with a matter in which the lawyer participated personally and substantially as 
a judge or other adjudicative officer, arbitrator, mediator or other third-party neutral, or 
law clerk to such a person, unless all parties to the proceeding have given consent, 
confirmed in writing. 

(b) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue representation in the matter 
unless: 

(1) the disqualified lawyer is timely screened from any participation in the 
matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the parties and any appropriate 
tribunal to enable them to ascertain compliance with the provisions of this Rule. 

(c) A lawyer shall not negotiate for employment with any person who is involved 
as a party or as an attorney for a party in a matter in which the lawyer is participating 
personally and substantially as a judge or other adjudicative officer, arbitrator, mediator, 
or other third-party neutral. A lawyer serving as law clerk to such a person may 
negotiate for employment with a party or attorney involved in a matter in which the law 
clerk is participating personally and substantially, but only after the lawyer has notified 
the person to whom the lawyer is serving as law clerk. 

(d) An arbitrator selected by a party in a multi-member arbitration panel is not 
prohibited from subsequently representing that party. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; caption and paragraph (a) amended, 
new paragraph (b) adopted, former paragraphs (b) and (c) amended and redesignated as paragraphs (c) 
and (d) November 17, 2003 to be effective January 1, 2004. 

 
RPC 1.13   Organization as the Client 

(a) A lawyer employed or retained to represent an organization represents the 
organization as distinct from its directors, officers, employees, members, shareholders 
or other constituents. For the purposes of RPC 4.2 and 4.3, however, the organization's 
lawyer shall be deemed to represent not only the organizational entity but also the 
members of its litigation control group. Members of the litigation control group shall be 
deemed to include current agents and employees responsible for, or significantly 
involved in, the determination of the organization's legal position in the matter whether 
or not in litigation, provided, however, that "significant involvement" requires 
involvement greater, and other than, the supplying of factual information or data 
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respecting the matter. Former agents and employees who were members of the 
litigation control group shall presumptively be deemed to be represented in the matter 
by the organization's lawyer but may at any time disavow said representation. 

(b) If a lawyer for an organization knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to act or refuses 
to act in a matter related to the representation that is a violation of a legal obligation to 
the organization, or a violation of law which reasonably might be imputed to the 
organization, and is likely to result in substantial injury to the organization, the lawyer 
shall proceed as is reasonably necessary in the best interest of the organization. In 
determining how to proceed, the lawyer shall give due consideration to the seriousness 
of the violation and its consequences, the scope and nature of the lawyer's 
representation, the responsibility in the organization and the apparent motivation of the 
person involved, the policies of the organization concerning such matters and any other 
relevant considerations. Any measures taken shall be designed to minimize disruption 
of the organization and the risk of revealing information relating to the representation to 
persons outside the organization. Such measures may include among others: 

(1) asking reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sought for 
presentation to appropriate authority in the organization; and 

(3) referring the matter to higher authority in the organization, including, if 
warranted by the seriousness of the matter, referral to the highest authority that can act 
in behalf of the organization as determined by applicable law. 

(c) When the organization's highest authority insists upon action, or refuses to 
take action, that is clearly a violation of a legal obligation to the organization, or a 
violation of law which reasonably might be imputed to the organization, and is likely to 
result in substantial injury to the organization, the lawyer may take further remedial 
action that the lawyer reasonably believes to be in the best interest of the organization. 
Such action may include revealing information otherwise protected by RPC 1.6 only if 
the lawyer reasonably believes that: 

(1) the highest authority in the organization has acted to further the 
personal or financial interests of members of that authority which are in conflict with the 
interests of the organization; and 

(2) revealing the information is necessary in the best interest of the 
organization. 

(d) In dealing with an organization's directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the client when 
the lawyer believes that such explanation is necessary to avoid misunderstanding on 
their part. 
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(e) A lawyer representing an organization may also represent any of its directors, 
officers, employees, members, shareholders or other constituents, subject to the 
provisions of RPC 1.7. If the organization's consent to the dual representation is 
required by RPC 1.7, the consent shall be given by an appropriate official of the 
organization other than the individual who is to be represented or by the shareholders. 

(f) For purposes of this rule "organization" includes any corporation, partnership, 
association, joint stock company, union, trust, pension fund, unincorporated association, 
proprietorship or other business entity, state or local government or political subdivision 
thereof, or non-profit organization. 

Note: Adopted September 10, 1984, to be effective immediately; amended June 28, 1996, to be effective 
September 1, 1996. 

 
RPC 1.14   Client Under a Disability 

(a) When a client's capacity to make adequately considered decisions in 
connection with the representation is diminished, whether because of minority, mental 
impairment or for some other reason, the lawyer shall, as far as reasonably possible, 
maintain a normal client-lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client has diminished capacity, 
is at risk of substantial physical, financial or other harm unless action is taken and 
cannot adequately act in the client's own interest, the lawyer may take reasonably 
necessary protective action, including consulting with individuals or entities that have 
the ability to take action to protect the client and, in appropriate cases, seeking the 
appointment of a guardian ad litem, conservator, or guardian. 

(c) Information relating to the representation of a client with diminished capacity 
is protected by RPC 1.6. When taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under RPC 1.6(a) to reveal information about the client, 
but only to the extent reasonably necessary to protect the client's interests. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (a) and (b) amended and 
new paragraph (c) adopted November 17, 2003 to be effective January 1, 2004. 

 
RPC 1.15   Safekeeping Property 

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's 
possession in connection with a representation separate from the lawyer's own 
property. Funds shall be kept in a separate account maintained in a financial institution 
in New Jersey. Funds of the lawyer that are reasonably sufficient to pay bank charges 
may, however, be deposited therein. Other property shall be identified as such and 
appropriately safeguarded. Complete records of such account funds and other property 
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shall be kept by the lawyer and shall be preserved for a period of seven years after the 
event that they record. 

(b) Upon receiving funds or other property in which a client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in this 
Rule or otherwise permitted by law or by agreement with the client, a lawyer shall 
promptly deliver to the client or third person any funds or other property that the client or 
third person is entitled to receive. 

(c) When in the course of representation a lawyer is in possession of property in 
which both the lawyer and another person claim interests, the property shall be kept 
separate by the lawyer until there is an accounting and severance of their interests. If a 
dispute arises concerning their respective interests, the portion in dispute shall be kept 
separate by the lawyer until the dispute is resolved. 

(d) A lawyer shall comply with the provisions of R. 1:21-6 ("Recordkeeping") of 
the Court Rules. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

RPC 1.16   Declining or Terminating Representation 

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, 
where representation has commenced, shall withdraw from the representation of a 
client if: 

(1) the representation will result in violation of the Rules of Professional 
Conduct or other law; 

(2) the lawyer's physical or mental condition materially impairs the lawyer's 
ability to represent the client; or 

(3) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a 
client if: 

(1) withdrawal can be accomplished without material adverse effect on the 
interests of the client; 

(2) the client persists in a course of action involving the lawyer's services 
that the lawyer reasonably believes is criminal or fraudulent; 

(3) the client has used the lawyer's services to perpetrate a crime or fraud; 
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(4) the client insists upon taking action that the lawyer considers 
repugnant or with which the lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an obligation to the lawyer 
regarding the lawyer's services and has been given reasonable warning that the lawyer 
will withdraw unless the obligation is fulfilled; 

(6) the representation will result in an unreasonable financial burden on 
the lawyer or has been rendered unreasonably difficult by the client; or 

(7) other good cause for withdrawal exists. 

(c) A lawyer must comply with applicable law requiring notice to or permission of 
a tribunal when terminating a representation. When ordered to do so by a tribunal, a 
lawyer shall continue representation notwithstanding good cause for terminating the 
representation. 

(d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving reasonable notice to 
the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance payment of fee that 
has not been earned or incurred. The lawyer may retain papers relating to the client to 
the extent permitted by other law.  No lawyer shall assert a common law retaining lien. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (b), (c), and (d) amended 
November 17, 2003 to be effective January 1, 2004; paragraph (d) amended March 25, 2013 to be 
effective April 1, 2013. 

 
RPC 1.17   Sale of Law Practice 

A lawyer or law firm may sell or purchase a law practice, including good will, if 
the following conditions are satisfied: 

(a) The seller ceases to engage in the private practice of law in this jurisdiction. 

(b) The entire practice is sold to one or more lawyers or law firms. 

(c) Written notice is given to each of the seller's clients stating that the interest in 
the law practice is being transferred to the purchaser; that the client has the right to 
retain other counsel; that the client may take possession of the client's file and property; 
and that if no response to the notice is received within sixty days of the sending of such 
notice, or in the event the client's rights would be prejudiced by a failure to act during 
that time, the purchaser may act on behalf of the client until otherwise notified by the 
client. 
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(1) If the seller is the estate of a deceased lawyer, the purchaser shall 
cause the notice to be given to the client and the purchaser shall obtain the written 
consent of the client provided that such consent shall be presumed if no response to the 
notice is received within sixty days of the date the notice was sent to the client's last 
known address as shown on the records of the seller, or the client's rights would be 
prejudiced by a failure to act during such sixty-day period. 

(2) In all other circumstances, not less than sixty days prior to the transfer 
the seller shall cause the notice to be given to the client and the seller shall obtain the 
written consent of the client prior to the transfer, provided that such consent shall be 
presumed if no response to the notice is received within sixty days of the date of the 
sending of such notice to the client's last known address as shown on the records of the 
seller. 

(3) The purchaser shall cause an announcement or notice of the purchase 
and transfer of the practice to be published in the New Jersey Law Journal and the New 
Jersey Lawyer at least thirty days in advance of the effective date of the transfer. 

(d) The fees charged to clients shall not be increased by reason of the sale of the 
practice. 

(e) If substitution in a pending matter is required by the tribunal or these Rules, 
the purchasing lawyer or law firm shall provide for same promptly. 

(f) Admission to or withdrawal from a partnership, professional corporation, or 
limited liability entity, retirement plans and similar arrangements, or sale limited to the 
tangible assets of a law practice shall not be deemed a sale or purchase for purposes of 
this Rule. 

Note: Adopted October 16, 1992, to be effective immediately; paragraph (f) amended July 10, 1998, to be 
effective September 1, 1998; paragraph (b) amended November 17, 2003 to be effective January 1, 
2004. 

 

RPC 1.18 Prospective Client 

(a) A lawyer who has had communications in consultation with a prospective 
client shall not use or reveal information acquired in the consultation, even when no 
client-lawyer relationship ensues, except as RPC 1.9 would permit in respect of 
information of a former client. 

(b) A lawyer subject to paragraph (a) shall not represent a client with interests 
materially adverse to those of a former prospective client in the same or a substantially 
related matter if the lawyer received information from the former prospective client that 
could be significantly harmful to that person in the matter, except as provided in 
paragraph (c).  
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(c) If a lawyer is disqualified from representation under (b), no lawyer in a firm 
with which that lawyer is associated may knowingly undertake or continue 
representation in such a matter, except that representation is permissible if (1) both the 
affected client and the former prospective client have given informed consent, confirmed 
in writing, or (2) the disqualified lawyer is timely screened from any participation in the 
matter and is apportioned no part of the fee therefrom and written notice is promptly 
given to the former prospective client.  

(d) A person who communicates with a lawyer the possibility of forming a 
client-lawyer relationship with respect to a matter is a “prospective client,” and if no 
client-lawyer relationship is formed, is a “former prospective client.”   

  

Official Comment (August 1, 2016) 

A person who communicates with a lawyer to disqualify that lawyer is not 
considered a prospective client.  For example, an uninvited electronic communication is 
not, without more, considered to be a consultation with a prospective client. 

 

Note: Adopted November 17, 2003 to be effective January 1, 2004; paragraphs (a) and (d) amended, 
and Official Comment adopted, August 1, 2016 to be effective September 1, 2016.  

 

RPC 2.1  Advisor 

In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not only to 
law but to other considerations, such as moral, economic, social and political facts, that 
may be relevant to the client's situation. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 2.2   (Reserved) 

Note: RPC 2.2 ("Intermediary") adopted July 12, 1984 to be effective September 10, 1984; caption and 
rule deleted November 17, 2003 effective January 1, 2004. 

 
RPC 2.3   Evaluation for Use by Third Persons 

(a) A lawyer may provide an evaluation of a matter affecting a client for the use of 
someone other than the client if the lawyer reasonably believes that making the 
evaluation is compatible with other aspects of the lawyer's relationship with the client. 
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(b) When the lawyer knows or reasonably should know that the evaluation is 
likely to affect the client's interests materially and adversely, the lawyer shall not provide 
the evaluation unless: 

(1) the lawyer describes the conditions of the evaluation to the client, in 
writing, including disclosure of information otherwise protected by RPC 1.6; 

(2) the lawyer consults with the client; and 

(3) the client gives informed consent. 

(c) Except as disclosure is authorized in connection with a report of an 
evaluation, information relating to the evaluation is otherwise protected by RPC 1.6. 

(d) In reporting an evaluation, the lawyer shall indicate any material limitations 
that were imposed on the scope of the inquiry or on the disclosure of information. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended and 
redesignated as paragraphs (a) and (b), former paragraph (b) redesignated as paragraph (d), and 
paragraph (c) amended November 17, 2003 to be effective January 1, 2004. 

RPC 2.4   Lawyer Serving as Third-Party Neutral 

(a) A lawyer serves as a third-party neutral when the lawyer assists two or more 
persons who are not clients of the lawyer to reach a resolution of a dispute or other 
matter that has arisen between them. Service as a third-party neutral may include 
service as an arbitrator, a mediator, or in such other capacity as will enable the lawyer 
to assist the parties to resolve the matter. 

(b) A lawyer serving as a third-party neutral shall inform the parties that the 
lawyer is not representing them. When the lawyer knows or reasonably should know 
that a party does not understand the lawyer's role in the matter, the lawyer shall explain 
the difference between the lawyer's role as a third-party neutral and a lawyer's role as 
one who represents a client. 

Note: Adopted November 17, 2003 to be effective January 1, 2004. 

 
RPC 3.1   Meritorious Claims and Contentions 

A lawyer shall not bring or defend a proceeding, nor assert or controvert an issue 
therein unless the lawyer knows or reasonably believes that there is a basis in law and 
fact for doing so that is not frivolous, which includes a good faith argument for an 
extension, modification, or reversal of existing law, or the establishment of new law. A 
lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding 
that could result in incarceration, may nevertheless so defend the proceeding as to 
require that every element of the case be established. 



25 
 

Note: Adopted July 12, 1984 to be effective September 10, 1984; amended November 17, 2003 to be 
effective January 1, 2004. 

 
RPC 3.2   Expediting Litigation 

A lawyer shall make reasonable efforts to expedite litigation consistent with the 
interests of the client and shall treat with courtesy and consideration all persons 
involved in the legal process. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 3.3   Candor Toward the Tribunal 

(a) A lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a tribunal; 

(2) fail to disclose a material fact to a tribunal when disclosure is 
necessary to avoid assisting an illegal, criminal or fraudulent act by the client; 

(3) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; 

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered 
material evidence and comes to know of its falsity, the lawyer shall take reasonable 
remedial measures; or 

(5) fail to disclose to the tribunal a material fact knowing that the omission 
is reasonably certain to mislead the tribunal, except that it shall not be a breach of this 
rule if the disclosure is protected by a recognized privilege or is otherwise prohibited by 
law. 

(b) The duties stated in paragraph (a) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information otherwise 
protected by RPC 1.6. 

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is 
false. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all relevant 
facts known to the lawyer that should be disclosed to permit the tribunal to make an 
informed decision, whether or not the facts are adverse. 
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Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended November 17, 
2003 to be effective January 1, 2004. 

 
RPC 3.4   Fairness to Opposing Party and Counsel 

A lawyer shall not: 

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary value, or 
counsel or assist another person to do any such act; 

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by law; 

(c) knowingly disobey an obligation under the rules of a tribunal except for an 
open refusal based on an assertion that no valid obligation exists; 

(d) in pretrial procedure make frivolous discovery requests or fail to make 
reasonably diligent efforts to comply with legally proper discovery requests by an 
opposing party; 

(e) in trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a witness, or state a personal 
opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil 
litigant or the guilt or innocence of an accused; or 

(f) request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be 
adversely affected by refraining from giving such information. 

(g) present, participate in presenting, or threaten to present criminal charges to 
obtain an improper advantage in a civil matter. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (g) adopted July 18, 1990, 
to be effective September 4, 1990. 

 
RPC 3.5   Impartiality and Decorum of the Tribunal 

A lawyer shall not: 
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(a) seek to influence a judge, juror, prospective juror or other official by means 
prohibited by law; 

(b) communicate ex parte with such a person except as permitted by law; 

(c) engage in conduct intended to disrupt a tribunal; or 

(d) contact or have discussions with a judge or other adjudicative officer, 
arbitrator, mediator, or other third-party neutral (hereinafter "judge") about the judge's 
post-retirement employment while the lawyer (or a law firm with or for whom the lawyer 
is a partner, associate, counsel, or contractor) is involved in a pending matter in which 
the judge is participating personally and substantially. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (b) and (c) amended and 
new paragraph (d) adopted July 19, 2012 to be effective September 4, 2012. 

RPC 3.6   Trial Publicity 

(a) A lawyer who is participating or has participated in the investigation or 
litigation of a matter shall not make an extrajudicial statement that the lawyer knows or 
reasonably should know will have a substantial likelihood of materially prejudicing an 
adjudicative proceeding. 

(b) Notwithstanding paragraph (a), a lawyer may state: 

(1) the claim, offense, or defense involved and, except when prohibited by 
law, the identity of the persons involved; 

(2) the information contained in a public record; 

(3) that an investigation of the matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence and information 
necessary thereto; 

(6) a warning of danger concerning the behavior of a person involved, 
when there is reason to believe that there exists the likelihood of substantial harm to an 
individual or to the public interest; and 

(7) in a criminal case, in addition to subparagraphs (1) through (6): 

(i) the identity, residence, occupation and family status of the accused; 

(ii) if the accused has not been apprehended, information necessary to aid 
in apprehension of that person; 
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(iii) the fact, time and place of arrest; and 

(iv) the identity of investigating and arresting officers or agencies and the 
length of the investigation. 

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a 
reasonable lawyer would believe is required to protect a client from the substantial 
undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's 
client. A statement made pursuant to this paragraph shall be limited to such information 
as is necessary to mitigate the recent adverse publicity. 

Official Comment by Supreme Court (November 17, 2003) 

A statement referred to in paragraph (a) ordinarily is likely to have such an effect when it 
refers to a civil matter triable to a jury, a criminal matter, or any other proceeding that 
could result in incarceration, and the statement relates to: 

(1) the character, credibility, reputation or criminal record of a party, suspect in a 
criminal investigation or witness, or the identity of a witness other than the victim of a 
crime, or the expected testimony of a party or witness; 

(2) in a criminal case or proceeding that could result in incarceration, the 
possibility of a plea of guilty to the offense or the existence or contents of any 
confession, admission, or statement given by a defendant or suspect or that person's 
refusal or failure to make a statement; 

(3) the performance or results of any examination or test or the refusal or failure 
of a person to submit to an examination or test, or the identity or nature of physical 
evidence expected to be presented; 

(4) any opinion as to the guilt or innocence of a defendant or suspect in a 
criminal case or proceeding that could result in incarceration; 

(5) information the lawyer knows or reasonably should know is likely to be 
inadmissible as evidence in a trial and would, if disclosed, create a substantial risk of 
prejudicing an impartial trial; or 

(6) the fact that a defendant has been charged with a crime, unless there is 
included therein a statement explaining that the charge is merely an accusation and that 
the defendant is presumed innocent until and unless proven guilty. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (b)(1) amended October 1, 
1992, to be effective immediately; paragraph (a) amended, paragraph (b) deleted and restated in Official 
Comment, paragraph (c) amended and redesignated as paragraph (b), and new paragraph (c) adopted 
November 17, 2003 to be effective January 1, 2004. 
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RPC 3.7   Lawyer as Witness 

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be 
a necessary witness unless: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of legal services rendered 
in the case; or 

(3) disqualification of the lawyer would work substantial hardship on the 
client. 

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's 
firm is likely to be called as a witness unless precluded from doing so by RPC 1.7 or 
RPC 1.9. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended November 17, 
2003 to be effective January 1, 2004. 

 
RPC 3.8   Special Responsibilities of a Prosecutor 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting a charge that the prosecutor knows is not supported 
by probable cause; 

(b) make reasonable efforts to assure that the accused has been advised of the 
right to, and the procedure for obtaining, counsel and has been given reasonable 
opportunity to obtain counsel; 

(c) not seek to obtain from an unrepresented accused a waiver of important post-
indictment pretrial rights, such as the right to a preliminary hearing; 

(d) make timely disclosure to the defense of all evidence known to the prosecutor 
that tends to negate the guilt of the accused or mitigates the offense, and, in connection 
with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating 
information known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present 
evidence about a past or present client unless the prosecutor reasonably believes: 



30 
 

(1) either the information sought is not protected from disclosure by any 
applicable privilege or the evidence sought is essential to an ongoing investigation or 
prosecution; and 

(2) there is no other feasible alternative to obtain the information; 

(f) except for statements that are necessary to inform the public of the nature and 
extent of the prosecutor's action and that serve a legitimate law enforcement purpose, 
refrain from making extrajudicial comments that have a substantial likelihood of 
heightening public condemnation of the accused and exercise reasonable care to 
prevent investigators, law enforcement personnel, employees or other persons assisting 
or associated with the prosecutor in a criminal case from making an extrajudicial 
statement that the prosecutor would be prohibited from making under RPC 3.6 or this 
Rule. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (c) and (d) amended and 
new paragraphs (e) and (f) adopted November 17, 2003 to be effective January 1, 2004. 

 
RPC 3.9   Advocate in Nonadjudicative Proceedings 

A lawyer representing a client before a legislative body or administrative tribunal 
in a nonadjudicative proceeding shall disclose that the appearance is in a representative 
capacity and shall conform to the provisions of RPC 3.3(a) through (d), RPC 3.4(a) 
through (g), and RPC 3.5(a) through (c). 

Note: Adopted July 12, 1984 to be effective September 10, 1984; amended November 17, 2003 to be 
effective January 1, 2004. 

 
RPC 4.1   Truthfulness in Statements to Others 

(a) In representing a client a lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a third person; or 

(2) fail to disclose a material fact to a third person when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by a client. 

(b) The duties stated in this Rule apply even if compliance requires disclosure of 
information otherwise protected by RPC 1.6. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 
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RPC 4.2   Communication with Person Represented by Counsel 

In representing a client, a lawyer shall not communicate about the subject of the 
representation with a person the lawyer knows, or by the exercise of reasonable 
diligence should know, to be represented by another lawyer in the matter, including 
members of an organization's litigation control group as defined by RPC 1.13, unless 
the lawyer has the consent of the other lawyer, or is authorized by law or court order to 
do so, or unless the sole purpose of the communication is to ascertain whether the 
person is in fact represented. Reasonable diligence shall include, but not be limited to, a 
specific inquiry of the person as to whether that person is represented by counsel. 
Nothing in this rule shall, however, preclude a lawyer from counseling or representing a 
member or former member of an organization's litigation control group who seeks 
independent legal advice. 

Official Comment by Supreme Court (November 17, 2003) 

Concerning organizations, RPC 4.2 addresses the issue of who is represented under 
the rule by precluding a lawyer from communicating with members of the organization's 
litigation control group. The term "litigation control group" is not intended to limit 
application of the rule to matters in litigation. As the Report of the Special Committee on 
RPC 4.2 states, "... the 'matter' has been defined as a 'matter whether or not in 
litigation.'" The primary determinant of membership in the litigation control group is the 
person's role in determining the organization's legal position. See Michaels v. 
Woodland, 988 F.Supp. 468, 472 (D.N.J. 1997). 

In the criminal context, the rule ordinarily applies only after adversarial proceedings 
have begun by arrest, complaint, or indictment on the charges that are the subject of the 
communication. See State v. Bisaccia, 319 N.J. Super. 1, 22-23 (App. Div. 1999). 

Concerning communication with governmental officials, the New Jersey Supreme Court 
Commission on the Rules of Professional Conduct agrees with the American Bar 
Association's Commission comments, which state: 

Communications authorized by law may include communications by a lawyer on behalf 
of a client who is exercising a constitutional or other legal right to communicate with a 
governmental official. For example, the constitutional right to petition and the public 
policy of ensuring a citizen's right of access to government decision makers, may permit 
a lawyer representing a private party in a controversy with the government to 
communicate about the matter with government officials who have authority to take or 
recommend action in the matter. 

Note: Adopted September 10, 1984, to be effective immediately; amended June 28, 1996, to be effective 
September 1, 1996; amended November 17, 2003 to be effective January 1, 2004. 
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RPC 4.3   Dealing with Unrepresented Person; Employee of Organization 

In dealing on behalf of a client with a person who is not represented by counsel, 
a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows 
or reasonably should know that the unrepresented person misunderstands the lawyer's 
role in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. If the person is a director, officer, employee, member, shareholder or 
other constituent of an organization concerned with the subject of the lawyer's 
representation but not a person defined by RPC 1.13(a), the lawyer shall also ascertain 
by reasonable diligence whether the person is actually represented by the 
organization's attorney pursuant to RPC 1.13(e) or who has a right to such 
representation on request, and, if the person is not so represented or entitled to 
representation, the lawyer shall make known to the person that insofar as the lawyer 
understands, the person is not being represented by the organization's attorney. 

Note: Adopted September 10, 1984, to be effective immediately; amended June 28, 1996, to be effective 
September 1, 1996. 

RPC 4.4   Respect for Rights of Third Persons 

(a)  In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, or burden a third person, or use 
methods of obtaining evidence that violate the legal rights of such a person.  

(b) A lawyer who receives a document or electronic information and 
has reasonable cause to believe that the document or information was 
inadvertently sent shall not read the document or information or, if he or she has 
begun to do so, shall stop reading it.  The lawyer shall (1) promptly notify the 
sender (2) return the document to the sender and, if in electronic form, delete it 
and take reasonable measures to assure that the information is inaccessible. 

A lawyer who receives a document or electronic information that contains 
privileged lawyer-client communications involving an adverse or third party and 
who has reasonable cause to believe that the document or information was 
wrongfully obtained shall not read the document or information or, if he or she 
has begun to do so, shall stop reading it.  The lawyer shall (1) promptly notify the 
lawyer whose communications are contained in the document or information (2) 
return the document to the other lawyer and, if in electronic form, delete it and 
take reasonable measures to assure that the information is inaccessible.  A 
lawyer who has been notified about a document containing lawyer-client 
communications has the obligation to preserve the document.  

Official Comment (August 1, 2016)  

Lawyers should be aware of the presence of metadata in electronic 
documents.  “Metadata” is embedded information in electronic documents that is 
generally hidden from view in a printed copy of a document.  It is generated when 
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documents are created or revised on a computer.  Metadata may reflect such 
information as the author of a document, the date or dates on which the 
document was revised, tracked revisions to the document, and comments 
inserted in the margins.  It may also reflect information necessary to access, 
understand, search, and display the contents of documents created in 
spreadsheet, database, and similar applications.   

A lawyer who receives an electronic document that contains unrequested 
metadata may, consistent with Rule of Professional Conduct 4.4(b), review the 
metadata provided the lawyer reasonably believes that the metadata was not 
inadvertently sent.  When making a determination as to whether the metadata 
was inadvertently sent, the lawyer should consider the nature and purpose of the 
document. For example, absent permission from the sender, a lawyer should not 
review metadata in a mediation statement or correspondence from another 
lawyer, as the metadata may reflect attorney-client communications, work 
product or internal communications not intended to be shared with opposing 
counsel.  The lawyer should also consider the nature of the metadata at issue.  
Metadata is presumed to be inadvertently sent when it reflects privileged 
attorney-client or work product information.  Metadata is likely to be inadvertently 
sent when it reflects private or proprietary information, information that is outside 
the scope of discovery by agreement or court order, or information specifically 
objected to in discovery.  If a lawyer must use forensic “mining” software or 
similar methods to reveal metadata in an electronic document when metadata 
was not specifically requested, as opposed to using simple computer keystrokes 
on ordinary business software, it is likely that the information so revealed was 
inadvertently sent, given the degree of sophistication required to reveal the 
metadata.  

A document will not be considered “wrongfully obtained” if it was obtained 
for the purposes of encouraging, participating in, cooperating with, or conducting 
an actual or potential law enforcement, regulatory, or other governmental 
investigation.  Government lawyers, namely, lawyers at the offices of the 
Attorney General, County Prosecutors, and United States Attorney, who have 
lawfully received materials that could be considered to be inadvertently sent or 
wrongfully obtained under this Rule are not subject to the notification and return 
requirements when such requirements could impair the legitimate interests of law 
enforcement.  These specified government lawyers may also review and use 
such materials to the extent permitted by the applicable substantive law, 
including the law of privileges. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; text redesignated as paragraph 
(a) and new paragraph (b) adopted November 17, 2003 to be effective January 1, 2004; 
paragraph (b) amended and Official Comment adopted August 1, 2016 to be effective September 
1, 2016.  
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RPC 5.1   Responsibilities of Partners, Supervisory Lawyers, and Law Firms 

(a) Every law firm, government entity, and organization authorized by the Court 
Rules to practice law in this jurisdiction shall make reasonable efforts to ensure that 
member lawyers or lawyers otherwise participating in the organization's work undertake 
measures giving reasonable assurance that all lawyers conform to the Rules of 
Professional Conduct. 

(b) A lawyer having direct supervisory authority over another lawyer shall make 
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional 
Conduct. 

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of 
Professional Conduct if: 

(1) the lawyer orders or ratifies the conduct involved; or 

(2) the lawyer having direct supervisory authority over the other lawyer 
knows of the conduct at a time when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action. 

(d) No law firm or lawyer on behalf of a law firm shall pay an assessment or 
make a contribution to a political organization or candidate, including but not limited to 
purchasing tickets for political party dinners or for other functions, from any of the firm's 
business accounts while a municipal court judge is associated with the firm as a partner, 
shareholder, director, of counsel, or associate or holds some other comparable status 
with the firm. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; caption and paragraph (a) amended 
November 17, 2003 to be effective January 1, 2004; new paragraph (d) adopted July 19, 2012 to be 
effective September 4, 2012. 

 
RPC 5.2   Responsibilities of a Subordinate Lawyer 

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that 
the lawyer acted at the direction of another person. 

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if 
that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an 
arguable question of professional duty. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 

RPC 5.3  Responsibilities Regarding Nonlawyer Assistance 



35 
 

With respect to a nonlawyer employed or retained by or associated with a lawyer:  
(a) every lawyer, law firm or organization authorized by the Court Rules to 

practice law in this jurisdiction shall adopt and maintain reasonable efforts to ensure that 
the conduct of nonlawyers retained or employed by the lawyer, law firm or organization 
is compatible with the professional obligations of the lawyer.  

(b) a lawyer having direct supervisory authority over the nonlawyer shall make 
reasonable efforts to ensure that the person's conduct is compatible with the 
professional obligations of the lawyer; and  

(c) a lawyer shall be responsible for conduct of such a person that would be a 
violation of the Rules of Professional Conduct if engaged in by a lawyer if:  

(1) the lawyer orders or ratifies the conduct involved;  
(2) the lawyer has direct supervisory authority over the person and knows 

of the conduct at a time when its consequences can be avoided or mitigated but fails to 
take reasonable remedial action; or  

(3) the lawyer has failed to make reasonable investigation of 
circumstances that would disclose past instances of conduct by the nonlawyer 
incompatible with the professional obligations of a lawyer, which evidence a propensity 
for such conduct. 

Official Comment (August 1, 2016) 

Paragraph (a) requires lawyers with managerial authority within a law firm to 
make reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that nonlawyers in the firm and nonlawyers outside the firm who 
work on firm matters act in a way compatible with the professional obligations of the 
lawyer.  Paragraph (b) applies to lawyers who have supervisory authority over such 
nonlawyers within or outside the firm.  Paragraph (c) specifies the circumstances in 
which a lawyer is responsible for the conduct of such nonlawyers within or outside the 
firm that would be a violation of the Rules of Professional Conduct if engaged in by a 
lawyer. 
 

Nonlawyers Within the Firm 
Lawyers generally employ assistants in their practice, including secretaries, 

investigators, law student interns, and paraprofessionals.  Such assistants, whether 
employees or independent contractors, act for the lawyer in rendition of the lawyer’s 
professional services.  A lawyer must give such assistants appropriate instruction and 
supervision concerning the ethical aspects of their employment, particularly regarding 
the obligation not to disclose information relating to representation of the client, and 
should be responsible for their work product.  The measures employed in supervising 
nonlawyers should take account of the fact that they do not have legal training and are 
not subject to professional discipline. 

 
Nonlawyers Outside the Firm 
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A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering 
legal services to the client.  Examples include the retention of an investigative or 
paraprofessional service, hiring a document management company to create and 
maintain a database for complex litigation, sending client documents to a third party for 
printing or scanning, and using an Internet-based service to store client information.  
When using such services outside the firm, a lawyer must make reasonable efforts to 
ensure that the services are provided in a manner that is compatible with the lawyer’s 
professional obligations.  The extent of this obligation will depend upon the 
circumstances, including the education, experience and reputation of the nonlawyer; the 
nature of the services involved; the terms of any arrangements concerning the 
protection of client information; and the legal and ethical environments of the jurisdiction 
in which the services will be performed, particularly with regard to confidentiality.  When 
retaining or directing a nonlawyer outside the firm, a lawyer should communicate 
directions appropriate under the circumstances to give reasonable assurance that the 
nonlawyer’s conduct is compatible with the professional obligations of the lawyer. 

 
Where the client directs the selection of a particular nonlawyer service provider 

outside the firm, the lawyer should reach an agreement in writing with the client 
concerning the allocation of responsibility for monitoring as between the client and the 
lawyer.  When making such an allocation in a matter pending before a tribunal, lawyers 
and parties may have additional obligations that are a matter of law beyond the scope of 
these Rules.  
 
Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended November 17, 
2003 to be effective January 1, 2004; title amended and Official Comment adopted August 1, 2016 to be 
effective September 1, 2016. 

 
RPC 5.4   Professional Independence of a Lawyer 

Except as otherwise provided by the Rules of Court: 

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate 
may provide for the payment of money, over a reasonable period of time after the 
lawyer's death, to the lawyer's estate or to one or more specified persons; 

(2) a lawyer who undertakes to complete unfinished legal business of a 
deceased lawyer may pay to the estate of the deceased lawyer that proportion of the 
total compensation that fairly represents the services rendered by the deceased lawyer; 

(3) lawyers or law firms who purchase a practice from the estate of a 
deceased lawyer, or from any person acting in a representative capacity for a disabled 
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or disappeared lawyer, may, pursuant to the provisions of RPC 1.17, pay to the estate 
or other representative of that lawyer the agreed upon price; 

(4) a lawyer or law firm may include nonlawyer employees in a 
compensation or retirement plan, even though the plan is based in whole or in part on a 
profit-sharing arrangement; and 

(5) a lawyer may share court-awarded legal fees with a nonprofit 
organization that employed, retained, or recommended employment of the lawyer in the 
matter. 

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities 
of the partnership consist of the practice of law. 

(c) A lawyer shall not permit a person who recommends, employs, or pays the 
lawyer to render legal services for another to direct or regulate the lawyer's professional 
judgment in rendering such legal services. 

(d) A lawyer shall not practice with or in the form of a professional corporation, 
association, or limited liability entity authorized to practice law for profit, if: 

(1) a nonlawyer owns any interest therein, except that a fiduciary 
representative of the estate of a lawyer may hold the stock or interest of the lawyer for a 
reasonable time during administration; 

(2) a nonlawyer is a corporate director or officer thereof; or 

(3) a nonlawyer has the right to direct or control the professional judgment 
of a lawyer. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (a)(2) amended and 
paragraph (a)(3) adopted October 16, 1992, to be effective immediately; paragraph (d) amended July 10, 
1998, to be effective September 1, 1998; paragraph (a) amended November 17, 2003 to be effective 
January 1, 2004. 

 
RPC 5.5   Lawyers Not Admitted to the Bar of This State and the Lawful 
Practice of Law 

(a) A lawyer shall not: 

(1) practice law in a jurisdiction where doing so violates the regulation of 
the legal profession in that jurisdiction; or 

(2) assist a person who is not a member of the bar in the performance of 
activity that constitutes the unauthorized practice of law. 
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(b) A lawyer not admitted to the Bar of this State who is admitted to practice law 
before the highest court of any other state, territory of the United States, Puerto Rico, or 
the District of Columbia (hereinafter a United States jurisdiction) may engage in the 
lawful practice of law in New Jersey only if: 

(1) the lawyer is admitted to practice pro hac vice pursuant to R. 1:21-2 or 
is preparing for a proceeding in which the lawyer reasonably expects to be so admitted 
and is associated in that preparation with a lawyer admitted to practice in this 
jurisdiction; or 

(2) the lawyer is an in-house counsel and complies with R. 1:27-2; or 

(3) under any of the following circumstances: 

(i) the lawyer engages in the negotiation of the terms of a transaction in 
furtherance of the lawyer's representation on behalf of an existing client in a jurisdiction 
in which the lawyer is admitted to practice and the transaction originates in or is 
otherwise related to a jurisdiction in which the lawyer is admitted to practice; 

(ii) the lawyer engages in representation of a party to a dispute by 
participating in arbitration, mediation or other alternate or complementary dispute 
resolution program and the services arise out of or are reasonably related to the 
lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and are not 
services for which pro hac vice admission pursuant to R. 1:21-2 is required; 

(iii) the lawyer investigates, engages in discovery, interviews witnesses or 
deposes witnesses in this jurisdiction for a proceeding pending or anticipated to be 
instituted in a jurisdiction in which the lawyer is admitted to practice; 

(iv) the out-of-state lawyer's practice in this jurisdiction is occasional and 
the lawyer associates in the matter with, and designates and discloses to all parties in 
interest, a lawyer admitted to the Bar of this State who shall be held responsible for the 
conduct of the out-of-State lawyer in the matter; or 

(v) the lawyer practices under circumstances other than (i) through (iv) 
above, with respect to a matter where the practice activity arises directly out of the 
lawyer's representation on behalf of an existing client in a jurisdiction in which the 
lawyer is admitted to practice, provided that such practice in this jurisdiction is 
occasional and is undertaken only when the lawyer's disengagement would result in 
substantial inefficiency, impracticality or detriment to the client. 

(c) A lawyer admitted to practice in another jurisdiction who acts in this 
jurisdiction pursuant to paragraph (b) above shall: 
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(1) be licensed and in good standing in all jurisdictions of admission and 
not be the subject of any pending disciplinary proceedings, nor a current or pending 
license suspension or disbarment; 

(2) be subject to the Rules of Professional Conduct and the disciplinary 
authority of the Supreme Court of this jurisdiction; 

(3) consent in writing on a form approved by the Supreme Court to the 
appointment of the Clerk of the Supreme Court as agent upon whom service of process 
may be made for all actions against the lawyer or the lawyer's firm that may arise out of 
the lawyer's participation in legal matters in this jurisdiction, except that a lawyer who 
acts in this jurisdiction pursuant to subparagraph (b)(3)(ii) or (b)(3)(iii) above shall be 
deemed to have consented to such appointment without completing the form; 

(4) not hold himself or herself out as being admitted to practice in this 
jurisdiction; 

(5) comply with R. 1:21-1(a)(1); and 

(6) except for a lawyer who acts in this jurisdiction pursuant to 
subparagraph (b)(3)(ii) or (b)(3)(iii) above, annually register with the New Jersey 
Lawyers' Fund for Client Protection and comply with R. 1:20-1(b) and (c), R. 1:28-2, and 
R. 1:28B-1(e) during the period of practice. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; caption amended, former text 
designated as paragraph (a), and new paragraphs (b) and (c) adopted  November 17, 2003 to be 
effective January 1, 2004; paragraph (c) amended July 28, 2004 to be effective September 1, 2004; 
subparagraphs (b)(3)(ii) and (b)(3)(iii) amended, former subparagraph (b)(3)(iv) redesignated as 
subparagraph (b)(3)(v) and amended, new subparagraph (b)(3)(iv) adopted, and paragraph (c) and 
subparagraphs (c)(3) and (c)(6) amended July 23, 2010 to be effective September 1, 2010; subparagraph 
(b)(3)(iv) amended July 19, 2012 to be effective September 4, 2012; subparagraph (c)(5) amended July 
9, 2013 to be effective September 1, 2013. 

 
RPC 5.6   Restrictions on Right to Practice 

A lawyer shall not participate in offering or making: 

(a) a partnership or employment agreement that restricts the rights of a lawyer to 
practice after termination of the relationship, except an agreement concerning benefits 
upon retirement; or 

(b) an agreement in which a restriction on the lawyer's right to practice is part of 
the settlement of a controversy between private parties. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 



40 
 

 
RPC 6.1.  Voluntary Public Interest Legal Service 

Every lawyer has a professional responsibility to render public interest legal 
service. A lawyer may discharge this responsibility by providing professional services at 
no fee or a reduced fee to persons of limited means or to public service or charitable 
groups or organizations, by service in activities for improving the law, the legal system 
or the legal profession, and by financial support for organizations that provide legal 
services to persons of limited means. 

Note: Adopted July 12, 1984 to be effective September 10, 1984; caption and text amended 
November 17, 2003 to be effective January 1, 2004. 

 
RPC 6.2   Accepting Appointments 

A lawyer shall not seek to avoid appointment by a tribunal to represent a person 
except for good cause, such as: 

(a) representing the client is likely to result in violation of the Rules of 
Professional Conduct or other law; 

(b) representing the client is likely to result in an unreasonable financial burden 
on the lawyer; or 

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair 
the client-lawyer relationship or the lawyer's ability to represent the client. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 6.3   Membership in Legal Services Organization 

A lawyer may serve as a director, officer or member of a legal services 
organization, other than the law firm with which the lawyer practices, notwithstanding 
that the organization serves persons having interests adverse to a client of the lawyer if: 

(a) the organization complies with RPC 5.4 concerning the professional 
independence of its legal staff; and 

(b) when the interests of a client of the lawyer could be affected, participation is 
consistent with the lawyer's obligations under RPC 1.7 and the lawyer takes no part in 
any decision by the organization that could have a material adverse effect on the 
interest of a client or class of clients of the organization or upon the independence of 
professional judgment of a lawyer representing such a client. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 
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RPC 6.4   Law Reform Activities Affecting Client Interests 

A lawyer may serve as a director, officer or member of an organization involved 
in reform of the law or its administration notwithstanding that the reform may affect the 
interests of a client of the lawyer. When the lawyer knows that the interests of a client 
may be materially benefited by a decision in which the lawyer participates, the lawyer 
shall disclose that fact but need not identify the client, except that when the organization 
is also a legal services organization, RPC 6.3 shall apply. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 6.5   Nonprofit and Court-Annexed Limited Legal Service Programs 

(a) A lawyer who, under the auspices of a program sponsored by a nonprofit 
organization or court, provides short-term limited legal services to a client without 
expectation by either the lawyer or the client that the lawyer will provide continuing 
representation in the matter: 

(1) is subject to RPC 1.7 and 1.9(a) only if the lawyer knows that the 
representation of the client involves a conflict of interest; and 

(2) is subject to RPC 1.10 only if the lawyer knows that another lawyer 
associated with the lawyer in a law firm is disqualified by RPC 1.7 or 1.9(a) with respect 
to the matter. 

(b) Except as provided in paragraph (a)(2), RPC 1.10 is inapplicable to a 
representation governed by this RPC. 

Note: Adopted November 17, 2003 to be effective January 1, 2004. 

 

RPC 7.1   Communications Concerning a Lawyer's Service 

(a) A lawyer shall not make false or misleading communications about the 
lawyer, the lawyer's services, or any matter in which the lawyer has or seeks a 
professional involvement. A communication is false or misleading if it: 

(1) contains a material misrepresentation of fact or law, or omits a fact 
necessary to make the statement considered as a whole not materially misleading; 

(2) is likely to create an unjustified expectation about results the lawyer 
can achieve, or states or implies that the lawyer can achieve results by means that 
violate the Rules of Professional Conduct or other law; 
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(3) compares the lawyer's services with other lawyers' services, unless (i) 
the name of the comparing organization is stated, (ii) the basis for the comparison can 
be substantiated, and (iii) the communication includes the following disclaimer in a 
readily discernible manner:  "No aspect of this advertisement has been approved by the 
Supreme Court of New Jersey"; or 

(4) relates to legal fees other than: 

(i) a statement of the fee for an initial consultation; 

(ii) a statement of the fixed or contingent fee charged for a specific legal 
service, the description of which would not be misunderstood or be deceptive; 

(iii) a statement of the range of fees for specifically described legal 
services, provided there is a reasonable disclosure of all relevant variables and 
considerations so that the statement would not be misunderstood or be deceptive; 

(iv) a statement of specified hourly rates, provided the statement makes 
clear that the total charge will vary according to the number of hours devoted to the 
matter, and in relation to the varying hourly rates charged for the services of different 
individuals who may be assigned to the matter; 

(v) the availability of credit arrangements; and 

(vi) a statement of the fees charged by a qualified legal assistance 
organization in which the lawyer participates for specific legal services the description of 
which would not be misunderstood or be deceptive 

(b) It shall be unethical for a lawyer to use an advertisement or other related 
communication known to have been disapproved by the Committee on Attorney 
Advertising, or one substantially the same as the one disapproved, until or unless 
modified or reversed by the Advertising Committee or as provided by Rule 1:19A-3(d). 

 

Official Comment by Supreme Court (November 2, 2009) 

A truthful communication that the lawyer has received an honor or accolade is 
not misleading or impermissibly comparative for purposes of this Rule if: (1) the 
conferrer has made inquiry into the attorney’s fitness; (2) the conferrer does not issue 
such an honor or accolade for a price; and (3) a truthful, plain language description of 
the standard or methodology upon which the honor or accolade is based is available for 
inspection either as part of the communication itself or by reference to a convenient, 
publicly available source. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; new paragraph (b) added June 26, 
1987, to be effective July 1, 1987; paragraph (a) amended June 29, 1990, to be effective September 4, 
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1990; paragraph (b) amended January 5, 2009 to be effective immediately; paragraph (a)(3) amended 
and Official Comment adopted November 2, 2009 to be effective immediately. 

 
RPC 7.2   Advertising 

(a) Subject to the requirements of RPC 7.1, a lawyer may advertise services 
through public media, such as a telephone directory, legal directory, newspaper or other 
periodical, radio or television, internet or other electronic media, or through mailed 
written communication. All advertisements shall be predominantly informational. No 
drawings, animations, dramatizations, music, or lyrics shall be used in connection with 
televised advertising. No advertisement shall rely in any way on techniques to obtain 
attention that depend upon absurdity and that demonstrate a clear and intentional lack 
of relevance to the selection of counsel; included in this category are all advertisements 
that contain any extreme portrayal of counsel exhibiting characteristics clearly unrelated 
to legal competence. 

(b) A copy or recording of an advertisement or written communication shall be 
kept for three years after its dissemination along with a record of when and where it was 
used.  Lawyers shall capture all material on their websites, in the form of an electronic 
or paper backup, including all new content, on at least a monthly basis, and retain this 
information for three years. 

(c) A lawyer shall not give anything of value to a person for recommending the 
lawyer's services, except that: (1) a lawyer may pay the reasonable cost of advertising 
or written communication permitted by this Rule; (2) a lawyer may pay the reasonable 
cost of advertising, written communication or other notification required in connection 
with the sale of a law practice as permitted by RPC 1.17; and (3) a lawyer may pay the 
usual charges of a not-for-profit lawyer referral service or other legal service 
organization. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (a) amended December 10, 
1986, to be effective December 10, 1986; paragraph (c) amended October 16, 1992, to be effective 
immediately; paragraph (a) amended November 17, 2003 to be effective January 1, 2004; paragraph (b) 
amended July 27, 2018, to be effective September 1, 2018. 

 
RPC 7.3   Personal Contact with Prospective Clients 

(a) A lawyer may initiate personal contact with a prospective client for the 
purpose of obtaining professional employment, subject to the requirements of 
paragraph (b). 

(b) A lawyer shall not contact, or send a written or electronic or other form of 
communication to, a prospective client for the purpose of obtaining professional 
employment if: 
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(1) the lawyer knows or reasonably should know that the physical, 
emotional or mental state of the person is such that the person could not exercise 
reasonable judgment in employing a lawyer; or 

(2) the person has made known to the lawyer a desire not to receive 
communications from the lawyer; or 

(3) the communication involves coercion, duress or harassment; or 

(4) the communication involves unsolicited direct contact with a 
prospective client within thirty days after a specific mass-disaster event, when such 
contact concerns potential compensation arising from the event; or 

(5) the communication involves unsolicited direct contact with a 
prospective client concerning a specific event not covered by section (4) of this Rule 
when such contact has pecuniary gain as a significant motive except that a lawyer may 
send a letter by regular mail to a prospective client in such circumstances provided the 
letter: 

(i) bears the word "ADVERTISEMENT" prominently displayed in capital 
letters at the top of the first page of text and on the outside envelope, unless the lawyer 
has a family, close personal, or prior professional relationship with the recipient. The 
envelope shall contain nothing other than the lawyer's name, firm, return address and 
"ADVERTISEMENT" prominently displayed; and 

(ii) shall contain the party's name in the salutation and begin by advising 
the recipient that if a lawyer has already been retained the letter is to be disregarded; 
and 

(iii) contains the following notice at the bottom of the last page of text: 
"Before making your choice of attorney, you should give this matter careful thought. The 
selection of an attorney is an important decision."; and 

(iv) contains an additional notice also at the bottom of the last page of text 
that the recipient may, if the letter is inaccurate or misleading, report same to the 
Committee on Attorney Advertising, Hughes Justice Complex, P.O. Box 970, Trenton, 
New Jersey 08625-0970.  The name and address of the attorney responsible for the 
content of the letter shall be included in the notice. 

(c) A lawyer shall not knowingly assist an organization that furnishes or pays for 
legal services to others to promote the use of the lawyer's services or those of the 
lawyer's partner, or associate, or any other lawyer affiliated with the lawyer or the 
lawyer's firm, as a private practitioner, if: 

(1) the promotional activity involves use of a statement or claim that is 
false or misleading within the meaning of RPC 7.1; or 
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(2) the promotional activity involves the use of coercion, duress, 
compulsion, intimidation, threats, unwarranted promises of benefits, overreaching, or 
vexatious or harassing conduct. 

(d) A lawyer shall not compensate or give anything of value to a person or 
organization to recommend or secure the lawyer's employment by a client, or as a 
reward for having made a recommendation resulting in the lawyer's employment by a 
client except that the lawyer may pay for public communications permitted by RPC 7.1 
and the usual and reasonable fees or dues charged by a lawyer referral service 
operated, sponsored, or approved by a bar association. 

(e) A lawyer shall not knowingly assist a person or organization that furnishes or 
pays for legal services to others to promote the use of the lawyer's services or those of 
the lawyer's partner or associate or any other lawyer affiliated with the lawyer or the 
lawyer's firm except as permitted by RPC 7.1. However, this does not prohibit a lawyer 
or the lawyer's partner or associate or any other lawyer affiliated with the lawyer or the 
lawyer's firm from being recommended, employed or paid by or cooperating with one of 
the following offices or organizations that promote the use of the lawyer's services or 
those of the lawyer's partner or associate or any other lawyer affiliated with the lawyer 
or the lawyer's firm if there is no interference with the exercise of independent 
professional judgment in behalf of the lawyer's client: 

(1) a legal aid office or public defender office: 

(i) operated or sponsored by a duly accredited law school. 

(ii) operated or sponsored by a bona fide nonprofit community 
organization. 

(iii) operated or sponsored by a governmental agency. 

(iv) operated, sponsored, or approved by a bar association. 

(2) a military legal assistance office. 

(3) a lawyer referral service operated, sponsored, or approved by a bar 
association. 

(4) any bona fide organization that recommends, furnishes or pays for 
legal services to its members or beneficiaries provided the following conditions are 
satisfied: 

(i) such organization, including any affiliate, is so organized and operated 
that no profit is derived by it from the furnishing, recommending or rendition of legal 
services by lawyers and that, if the organization is organized for profit, the legal services 
are not rendered by lawyers employed, directed, supervised or selected by it except in 
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connection with matters when such organization bears ultimate liability of its member or 
beneficiary. 

(ii) neither the lawyer, nor the lawyer's partner or associate or any other 
lawyer or nonlawyer affiliated with the lawyer or the lawyer's firm directly or indirectly 
who have initiated or promoted such organization shall have received any financial or 
other benefit from such initiation or promotion. 

(iii) such organization is not operated for the purpose of procuring legal 
work or financial benefit for any lawyer as a private practitioner outside of the legal 
services program of the organization. 

(iv) the member or beneficiary to whom the legal services are furnished, 
and not such organization, is recognized as the client of the lawyer in the matter. 

(v) any member or beneficiary who is entitled to have legal services 
furnished or paid for by the organization may, if such member or beneficiary so desires, 
and at the member or beneficiary's own expense except where the organization's plan 
provides for assuming such expense, select counsel other than that furnished, selected 
or approved by the organization for the particular matter involved. Nothing contained 
herein, or in the plan of any organization that furnishes or pays for legal services 
pursuant to this section, shall be construed to abrogate the obligations and 
responsibilities of a lawyer to the lawyer's client as set forth in these Rules. 

(vi) the lawyer does not know or have cause to know that such 
organization is in violation of applicable laws, rules of court and other legal requirements 
that govern its legal service operations. 

(vii) such organization has first filed with the Supreme Court and at least 
annually thereafter on the appropriate form prescribed by the Court a report with respect 
to its legal service plan. Upon such filing, a registration number will be issued and 
should be used by the operators of the plan on all correspondence and publications 
pertaining to the plan thereafter. Such organization shall furnish any additional 
information requested by the Supreme Court. 

(f) A lawyer shall not accept employment when the lawyer knows or it is obvious 
that the person who seeks the lawyer's services does so as a result of conduct 
prohibited under this Rule. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (b)(4) amended June 29, 
1990, to be effective September 4, 1990; new paragraph (b)(4) adopted and former paragraph (b)(4) 
redesignated and amended as paragraph (b)(5) April 28, 1997, to be effective May 5, 1997; paragraph 
(b)(5) amended November 17, 2003 to be effective January 1, 2004; subparagraph (b)(5)(i) amended July 
23, 2010 to be effective September 1, 2010; paragraphs (b) and (b)(5) amended July 22, 2014, to be 
effective September 1, 2014; subparagraph (b)(5)(iv) amended April 30, 2018 to be effective immediately. 
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RPC 7.4   Communication of Fields of Practice and Certification 

(a) A lawyer may communicate the fact that the lawyer does or does not practice 
in particular fields of law. A lawyer may not, however, state or imply that the lawyer has 
been recognized or certified as a specialist in a particular field of law except as provided 
in paragraphs (b), (c), and (d) of this Rule. 

(b) A lawyer admitted to engage in patent practice before the United States 
Patent and Trademark Office may use the designation "Patent Attorney" or a 
substantially similar designation. 

(c) A lawyer engaged in admiralty practice may use the designation "Admiralty," 
"Proctor in Admiralty," or a substantially similar designation. 

(d) A lawyer may communicate that the lawyer has been certified as a specialist 
or certified in a field of practice only when the communication is not false or misleading, 
states the name of the certifying organization, and states that the certification has been 
granted by the Supreme Court of New Jersey or by an organization that has been 
approved by the American Bar Association. If the certification has been granted by an 
organization that has not been approved, or has been denied approval, by the Supreme 
Court of New Jersey or the American Bar Association, the absence or denial of such 
approval shall be clearly identified in each such communication by the lawyer. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; former rule amended and designated 
paragraph (a) and new paragraph (b) adopted July 15, 1993, to be effective September 1, 1993; 
paragraph (a) amended, paragraph (b) redesignated as paragraph (d), and new paragraphs (b) and (c) 
adopted November 17, 2003 to be effective January 1, 2004. 

 
RPC 7.5   Firm Names and Letterheads 

(a) A lawyer shall not use a firm name, letterhead, or other professional 
designation that violates RPC 7.1. Except for organizations referred to in R. 1:21-1(e), 
the name under which a lawyer or law firm practices shall include the full or last names 
of one or more of the lawyers in the firm or office or the names of a person or persons 
who have ceased to be associated with the firm through death or retirement. 

(b) A law firm with offices in more than one jurisdiction may use the same name 
in each jurisdiction. In New Jersey, identification of all lawyers of the firm, in 
advertisements, on letterheads or anywhere else that the firm name is used, shall 
indicate the jurisdictional limitations on those not licensed to practice in New Jersey. 
Where the name of an attorney not licensed to practice in this State is used in a firm 
name, any advertisement, letterhead or other communication containing the firm name 
must include the name of at least one licensed New Jersey attorney who is responsible 
for the firm's New Jersey practice or the local office thereof. 
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(c) A firm name shall not contain the name of any person not actively associated 
with the firm as an attorney, other than that of a person or persons who have ceased to 
be associated with the firm through death or retirement. 

(d) Lawyers may state or imply that they practice in a partnership only if the 
persons designated in the firm name and the principal members of the firm share in the 
responsibility and liability for the firm's performance of legal services. 

(e) A law firm name may include additional identifying language such as "& 
Associates" only when such language is accurate and descriptive of the firm. Any firm 
name including additional identifying language such as "Legal Services" or other similar 
phrases shall inform all prospective clients in the retainer agreement or other writing 
that the law firm is not affiliated or associated with a public, quasi-public or charitable 
organization. However, no firm shall use the phrase "legal aid" in its name or in any 
additional identifying language.  Use of a trade name shall be permissible so long as it 
describes the nature of the firm's legal practice in terms that are accurate, descriptive, 
and informative, but not misleading, comparative, or suggestive of the ability to obtain 
results.  Such trade names shall be accompanied by the full or last names of one or 
more of the lawyers practicing in the firm or the names of lawyers who are no longer 
associated in the firm through death or retirement. 

(f) In any case in which an organization practices under a trade name as 
permitted by paragraph (a) above, the name or names of one or more of its principally 
responsible attorneys, licensed to practice in this State, shall be displayed on all 
letterheads, signs, advertisements and cards or other places where the trade name is 
used. 

Official Comment to RPC 7.5(e) by Supreme Court (July 27, 2015) 

By way of example, "Millburn Tax Law Associates, John Smith, Esq." would be 
permissible under the trade name provision of this rule, as would "Smith & Jones 
Millburn Personal Injury Lawyers," provided that the law firm's primary location is in 
Millburn and its primary practice area is tax law or personal injury law, respectively.  
"John Smith Criminal Defense and Municipal Law" would also be permissible.  
However, neither "Best Tax Lawyers" nor "Tax Fixers" would be permissible, the former 
being comparative and the latter being suggestive of the ability to achieve results.  
Similarly, "Budget Lawyer John Smith, Esq." is not permissible as it is comparative and 
likely to be misleading; "Million Dollar Personal Injury Lawyer John Smith, Esq." is not 
permissible as it suggests the ability to achieve results; and "Tough As Nails Lawyer 
John Smith, Esq." is not permissible as it purports to describe the lawyer and does not 
describe the nature of the firm's legal practice. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraphs (a) and (d) amended, 
paragraph (e) amended and redesignated as paragraph (f) and new paragraph (e) added June 29, 1990, 
to be effective September 4, 1990; paragraph (a) amended January 5, 2009 to be effective immediately; 
paragraph (e) amended, and Official Comment adopted July 27, 2015 to be effective September 1, 2015. 
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RPC 8.1   Bar Admission and Disciplinary Matters 

An applicant for admission to the bar, or a lawyer in connection with a bar 
admission application or in connection with a disciplinary matter, shall not: 

(a) knowingly make a false statement of material fact; or 

(b) fail to disclose a fact necessary to correct a misapprehension known by the 
person to have arisen in the matter, or knowingly fail to respond to a lawful demand for 
information from an admissions or disciplinary authority, except that this Rule does not 
require disclosure of information otherwise protected by RPC 1.6. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 8.2   Judicial and Legal Officials 

(a) A lawyer shall not make a statement that the lawyer knows to be false or with 
reckless disregard as to its truth or falsity concerning the qualifications of a judge, 
adjudicatory officer or other public legal officer, or of a candidate for election or 
appointment to judicial or legal office. 

(b) A lawyer who has been confirmed for judicial office shall comply with the 
applicable provisions of the Code of Judicial Conduct. 

Note: Adopted July 12, 1984 to be effective September 10, 1984. 

 
RPC 8.3   Reporting Professional Misconduct 

(a) A lawyer who knows that another lawyer has committed a violation of the 
Rules of Professional Conduct that raises a substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the 
appropriate professional authority. 

(b) A lawyer who knows that a judge has committed a violation of applicable 
rules of judicial conduct that raises a substantial question as to the judge's fitness for 
office shall inform the appropriate authority. 

(c) This Rule does not require disclosure of information otherwise protected by 
RPC 1.6. 

(d) Paragraph (a) of this Rule shall not apply to knowledge obtained as a result of 
participation in a Lawyers Assistance Program established by the Supreme Court and 
administered by the New Jersey State Bar Association, except as follows: 
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(i) if the effect of discovered ethics infractions on the practice of an 
impaired attorney is irremediable or poses a substantial and imminent threat to the 
interests of clients, then attorney volunteers, peer counselors, or program staff have a 
duty to disclose the infractions to the disciplinary authorities, and attorney volunteers 
have the obligation to apply immediately for the appointment of a conservator, who also 
has the obligation to report ethics infractions to disciplinary authorities; and 

(ii) attorney volunteers or peer counselors assisting the impaired attorney 
in conjunction with his or her practice have the same responsibility as any other lawyer 
to deal candidly with clients, but that responsibility does not include the duty to disclose 
voluntarily, without inquiry by the client, information of past violations or present 
violations that did not or do not pose a serious danger to clients. 

Note: Adopted July 12, 1984, to be effective September 10, 1984; new paragraph (d) adopted October 5, 
1993, to be effective immediately; paragraphs (a) and (b) amended November 17, 2003 to be effective 
January 1, 2004. 

 
RPC 8.4   Misconduct 

It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly 
assist or induce another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

(d) engage in conduct that is prejudicial to the administration of justice; 

(e) state or imply an ability to influence improperly a government agency or 
official or to achieve results by means that violate the Rules of Professional Conduct or 
other law; 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of the 
Code of Judicial Conduct or other law; 

(g) engage, in a professional capacity, in conduct involving discrimination (except 
employment discrimination unless resulting in a final agency or judicial determination) 
because of race, color, religion, age, sex, sexual orientation, national origin, language, 
marital status, socioeconomic status, or handicap where the conduct is intended or 
likely to cause harm. 

Official Comment by Supreme Court (May 3, 1994) 
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This rule amendment (the addition of paragraph g) is intended to make discriminatory 
conduct unethical when engaged in by lawyers in their professional capacity. It would, 
for example, cover activities in the court house, such as a lawyer's treatment of court 
support staff, as well as conduct more directly related to litigation; activities related to 
practice outside of the court house, whether or not related to litigation, such as 
treatment of other attorneys and their staff; bar association and similar activities; and 
activities in the lawyer's office and firm. Except to the extent that they are closely related 
to the foregoing, purely private activities are not intended to be covered by this rule 
amendment, although they may possibly constitute a violation of some other ethical 
rule. Nor is employment discrimination in hiring, firing, promotion, or partnership status 
intended to be covered unless it has resulted in either an agency or judicial 
determination of discriminatory conduct. The Supreme Court believes that existing 
agencies and courts are better able to deal with such matters, that the disciplinary 
resources required to investigate and prosecute discrimination in the employment area 
would be disproportionate to the benefits to the system given remedies available 
elsewhere, and that limiting ethics proceedings in this area to cases where there has 
been an adjudication represents a practical resolution of conflicting needs. 

"Discrimination" is intended to be construed broadly. It includes sexual harassment, 
derogatory or demeaning language, and, generally, any conduct towards the named 
groups that is both harmful and discriminatory. 

Case law has already suggested both the area covered by this amendment and the 
possible direction of future cases. In re Vincenti, 114 N.J. 275 (554 A.2d 470) (1989). 
The Court believes the administration of justice would be better served, however, by the 
adoption of this general rule than by a case by case development of the scope of the 
professional obligation. 

While the origin of this rule was a recommendation of the Supreme Court's Task Force 
on Women in the Courts, the Court concluded that the protection, limited to women and 
minorities in that recommendation, should be expanded. The groups covered in the 
initial proposed amendment to the rule are the same as those named in Canon 3A(4) of 
the Code of Judicial Conduct. 

Following the initial publication of this proposed subsection (g) and receipt of various 
comments and suggestions, the Court revised the proposed amendment by making 
explicit its intent to limit the rule to conduct by attorneys in a professional capacity, to 
exclude employment discrimination unless adjudicated, to restrict the scope to conduct 
intended or likely to cause harm, and to include discrimination because of sexual 
orientation or socioeconomic status, these categories having been proposed by the 
ABA's Standing Committee on Ethics and Professional Responsibility as additions to the 
groups now covered in Canon 3A(4) of the New Jersey Code of Judicial Conduct. That 
Committee has also proposed that judges require attorneys, in proceedings before a 
judge, refrain from manifesting by words or conduct any bias or prejudice based on any 
of these categories. See proposed Canon 3A(6). This revision to the RPC further 
reflects the Court's intent to cover all discrimination where the attorney intends to cause 
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harm such as inflicting emotional distress or obtaining a tactical advantage and not to 
cover instances when no harm is intended unless its occurrence is likely regardless of 
intent, e.g., where discriminatory comments or behavior is repetitive. While obviously 
the language of the rule cannot explicitly cover every instance of possible discriminatory 
conduct, the Court believes that, along with existing case law, it sufficiently narrows the 
breadth of the rule to avoid any suggestion that it is overly broad. See, e.g., In re 
Vincenti, 114 N.J. 275 (554 A.2d 470) (1989). 

Note: Adopted July 12, 1984, to be effective September 10, 1984; paragraph (g) adopted July 18, 1990, 
to be effective September 4, 1990; paragraph (g) amended May 3, 1994, to be effective September 1, 
1994; paragraph (e) amended November 17, 2003 to be effective January 1, 2004. 

 

RPC 8.5  Disciplinary Authority; Choice of Law 

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is 
subject to the disciplinary authority of this jurisdiction regardless of where the lawyer's 
conduct occurs. A lawyer not admitted in this jurisdiction is subject also to the 
disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any 
legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of 
both this jurisdiction and another jurisdiction for the same conduct.  

 
(b) Choice of Law.  In the exercise of the disciplinary authority of this 

jurisdiction, the rules of professional conduct to be applied shall be: 
 
(1) for conduct in connection with a matter pending before a tribunal, the rules 

of the jurisdiction in which the tribunal sits, unless the rules of the tribunal 
provide otherwise; and 
 

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s 
conduct occurred, or, if the predominant effect of the conduct is in a 
different jurisdiction, the rules of that jurisdiction shall be applied to the 
conduct.  A lawyer shall not be subject to discipline if the lawyer’s conduct 
conforms to the rules of a jurisdiction in which the lawyer reasonably 
believes the predominant effect of the lawyer’s conduct will occur. 

 
Note: Adopted July 12, 1984 to be effective September 10, 1984; caption amended, text amended and 
redesignated as paragraph (a) with caption added, new paragraph (b) with caption adopted November 
17, 2003 to be effective January 1, 2004; subparagraph (b)(2) amended August 1, 2016 to be effective 
September 1, 2016. 
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Attorney Advertising Guidelines  
(As approved by the Supreme Court of New Jersey) 

 
Attorney Advertising Guideline 1 

In any advertisement by an attorney or law firm, the advertisement shall include 
contact information for the attorney or law firm. The contact information for the attorney 
or law firm may be any of the following: (a) street address of the regular place of 
business, (b) mailing address, (c) telephone number, (d) fax number, or (e) email 
address. 

Note: Adopted June 29, 1990, to be effective September 4, 1990; amended August 14, 2013 to be 
effective October 1, 2013. 

Attorney Advertising Guideline 2 

(a) The word "ADVERTISEMENT" required by RPC 7.3(b)(5)(i), at the top of the 
first page of text of a solicitation letter, must be at least two font sizes larger than the 
largest size used in the advertising text in the body of the letter. 

(b) The font size of notices required by RPC 7.3(b)(5)(ii and iii) must be no 
smaller than the font size generally used in the advertisement. 

(c) The word "ADVERTISEMENT" required by RPC 7.3(b)(5)(i) on the face of the 
outside of the envelope must be at least one font size larger than the largest font size 
used on the envelope. If any words on the outside of the envelope are in bold, the word 
"ADVERTISEMENT" must also be in bold. Pursuant to Committee Opinion 20, if the 
envelope contains a message relating to the subject matter of the correspondence to be 
found inside, the attorney must ensure that the face of the envelope also includes the 
notices required by RPC 7.3(b)(5)(ii) and (iii). 

Note: Adopted March 2, 2005, to be effective immediately; paragraphs (a) and (c) amended August 14, 
2013 to be effective October 1, 2013. 

Attorney Advertising Guideline 3 

Attorney Advertisements: Use of Quotations or Excerpts From Judicial Opinions 
About the Legal Abilities of an Attorney 

An attorney or law firm may include, on a website or other advertisement, an 
accurate quotation or excerpt from a court opinion (oral or written) about the attorney's 
abilities or legal services.  The following disclaimer must be prominently displayed in 
proximity to such quotation or excerpt: "This comment, made by a judge in a particular 
case, is not an endorsement of my legal skill or ability." 

Official Comment to Guideline 3 by the Supreme Court (October 15, 2014) 
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It is the responsibility of the attorney to confirm the accuracy of the quotation or excerpt.  
Court opinions or official transcripts of proceedings are the proper source to confirm 
statements posted on a website or used in some other form of advertising. 

Note: Adopted May 15, 2012 to be effective June 1, 2012; revised Guideline and Official Comment 
adopted October 15, 2014 to be effective immediately. 
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