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23rd Annual Fordham Sports Law Symposium Speaker Bios
Chuck Baker
Sports Industry Co-Chair
O’Melveny & Myers
Charles Baker is Co-Chair of O’Melveny’s Sports Industry Group. Chuck's corporate practice
encompasses mergers and acquisitions, private equity, and venture capital transactions, with a core focus
in the sports, media and consumer sectors.
Baker has represented buyers and sellers of sports franchises in the National Football League, National
Basketball Association, National Hockey League, Major League Baseball, Major League Soccer and
many of the European football leagues. Most recently, Baker represented David Tepper, founder and
president of global hedge fund Appaloosa Management, in his acquisition of the NFL’s Carolina
Panthers.
Baker has been featured by dozens of national publications and other media outlets as a thought leader in
the fields of sports and entertainment law, and is also a frequent public speaker on those topics. Most
recently he was profiled as a leading “Dealmaker” in Variety’s 2018 Dealmakers Elite: New York, a
feature spotlighting the most important players in the fields of law, finance, representation, and executive
leadership.
He has been recognized nationally for sports law in the last six editions of Chambers USA:America’s
Leading Lawyers for Business, which has described him as a “very strong practitioner” who is “well
connected, incredibly bright and just able to get the deal closed” with “tremendous experience and knowhow in the sports space.”
He was also recognized by Law360 in 2015 and 2016 for his stellar M&A and sports law work, and by
the Global M&A Network for his work on the sale of the Atlanta Hawks NBA team, naming it the “2015
USA Deal of the Year” at its prestigious M&A Atlas Awards. In 2016, he was featured in Sports Business
Journal’s “Power Players: Sports Lawyers & Outside Counsel” 2016 list.
Baker, who holds a JD from Cornell University, is a Distinguished Lecturer at NYU’s Tisch Institute for
Sports Management, Media, and Business. He is also a member of the University of Miami School of
Law’s Entertainment, Arts, and Sports Law board. Baker also served as a staff associate for former
Senator Bill Bradley.
He is active at the board level with the March of Dimes and the Leukemia & Lymphoma Society, and
previously with USA Triathlon.
Jared Bartie
Sports Industry Co-Chair
O’Melveny & Myers
A nationally recognized sports attorney and Co-Chair of O’Melveny’s Sports Industry Group, Jared is
named a “Dealmaker” by Variety, a “Power-Player” by SportsBusiness Journal, and “Sports Attorney of
the Year” by the National Bar Association, and most recently one of the “Most Influential Black Lawyers
in America” by Savoy Magazine.
Jared’s career uniquely encompasses both legal and business professional sports and entertainment
experience. Among his various roles he has served as Chief Legal Officer and General Counsel of the
United States Tennis Association (USTA); General Counsel and Chief Administrative Officer of the NBA
Charlotte Bobcats; an executive in the National Basketball Association’s renowned Team Marketing and
Business Operations group; Acting Chief Counsel of Productions at Black Entertainment Television; and
General Counsel of Maxim Magazine.

He represents domestic and international clients on a variety of high-profile matters, including
professional sports team investments, stadium and arena transactions, prominent facility naming rights
and sponsorship transactions, and complex media rights agreements. His clients have included the
Portland Trail Blazers, Utah Jazz, Brooklyn Nets, Detroit Pistons, Dallas Cowboys, Minnesota Vikings,
Under Armour, Legends, Pac-12 Conference, USA Track & Field, USA Volleyball, Washington
Convention and Sports Authority and City of Atlanta and Fulton County Recreation Authority.
Jared has developed a robust practice in the burgeoning esports industry and advises on team investments,
league entry negotiations, corporate sponsorships, player contract discussions, and arena development
matters. His deals have involved navigating entry into the top esports leagues, including Activision
Blizzard’s Overwatch League and Riot’s North America League of Legends Championship Series.
Jared’s esports clients have included Envy Gaming, Gen. G (previously KSV esports International),
FlyQuest, Washington Convention and Sports Authority, and Dallas Cowboys owner, Jerry Jones.
In 2017, Jared was named a Presidential Appointee to the Executive Committee of the USTA and
currently serves on the March of Dimes Sports Luncheon Committee. Jared earned his J.D. from
Northwestern University School of Law and his B.A. from American University.
David Bialek
Co-Founder & CEO
ReKTGlobal
David Bialek serves as co-founder and CEO of ReKTGlobal. With over 25 years of experience, he has
handled sales and marketing initiatives for some of the world’s largest sports and entertainment
properties, including the French Open, National Basketball Association, Major League Baseball, The
Breeders’ Cup, numerous stadium and arena sponsorship programs, and high-profile concert tours.
Recently, Dave became enamored of the bourgeoning esports and broader gaming industries. A void of
“best practices” and business processes in sales and services, led him to the conclusion that he would
spend the next 10 years of his professional life devoted to its growth. With the creation of ReKTGlobal,
Dave and his partners have created multiple business segments, which service the various stakeholder of
the esports ecosystem. In January 2018, ReKT was named as the Agency of Record for State Farm, a top
30 North American marketer.
As a sports and entertainment marketing and media specialist, Dave has spearheaded the creation of
multiple advertising platforms in the place-based, streaming media and sports advertising space. Bialek is
credited with building two groundbreaking initiatives in collegiate sports. First, he led a sales team to
create an advertising network on field goal nets in over 60 NCAA schools. “The Field Goal Net Program”
remains Allstate’s tent-pole sports platform after 12 years. Second, he invented the “Basket Profile”
position on NCAA and NBA basket stanchions, which is widely considered to be the most impactful
signage position in all of sports. State Farm was the program’s initial and primary sponsor and remains as
such today. For this latest pursuit, Dave became the recipient of the prestigious Sports Business Journal’s
Forty Under 40 award in April 2009.
Prior to RektGlobal, Dave served as Partner at The Legacy Agency (TLA) Sales and Founder and CEO of
Skylark Marketing. Skylark merged with TLA Worldwide in September 2014, creating a corporate sales
division to complement TLA’s existing talent marketing and representation businesses.
Dave previously served as Director and President of ANC Sports Marketing where he built the marketing
group into a leader in team and venue media sales and marketing. While at ANC, the business increased
from $15MM in top line revenue to $65MM within a 7-year span. Along with creation of the Profile
Basket sign, ANC ideated and developed a digital sign for advertising that is placed at the rear of the
basket stanchion, which dramatically expanded the inventory of the NBA league and teams. ANC was
sold in 2009 to Palladium Equity Partners for $25M and then again in 2013 to an investor group including
a principal of Providence Equity.

Previously, Bialek served as Senior Vice President of sales and marketing for Van Wagner, where, for
over four years, he led the sales effort for Dorna USA's in-game advertising networks and managed the
Sports Group’s Media and Sponsorship Sales services.
In the late 1990’s, Dave founded and led sales for an Internet radio platform, eYada.com, which raised
$25MM in institutional capital. He has also served as director of sales for The Golf Channel and The
Marquee Group, which was acquired by SFX Sports.
Kari Cohen
Vice President & Deputy General Counsel
BSE Global / Brooklyn Nets
Kari Cohen serves as Vice President and Deputy General Counsel for BSE Global. She is responsible for
negotiating and drafting a variety of agreements for the Brooklyn Nets, New York Islanders and Barclays
Center, in the areas of suite licenses, ticketing, vendors, sponsorship, and programming, including event
license agreements with talent such as Barbra Streisand, Paul McCartney, The Rolling Stones, Elton John,
Billy Joel, and Beyoncé. In addition to her legal role, Cohen also oversees governmental affairs for the
organization and has led the organization’s efforts in securing the rights to move forward with the
development of the 61 acres surrounding NYCB Live, known as the Nassau Hub.
Prior to the launching of the Brooklyn Nets brand, Cohen worked tirelessly with the lawyers at the NBA to
register the Nets’ various and innovative trademarks. Her prior experience at a large corporate law firm
provided her with insight as to how best protect the team’s valuable intellectual property when drafting and
negotiating license agreements.
Cohen has also been involved with the negotiation and drafting of several of the Nets coaches’ contracts.
She also played a role in Barclays Center developer Forest City Ratner’s procurement of the winning bid to
renovate and operate Nassau Veterans Memorial Coliseum by participating in negotiation sessions for the
Lease Agreement with the County lawyers.
Cohen was hired in June 2011 as Associate Counsel, was promoted to Counsel for Legal & Business
Affairs, and then was promoted to Vice President and Assistant General Counsel before reaching her
current title. Prior to BSE Global, Cohen worked at Hughes Hubbard & Reed LLP in its New Media,
Entertainment, and Technology practice group. As an associate at HHR, she provided transactional support
and counseling to media and technology companies in connection with content and software licensing,
syndication, and intellectual property issues.
Cohen graduated with honors from The George Washington University, where she was a member of the
Dean’s List, with degrees in Journalism and Political Science. She went on to attend law school at
Benjamin N. Cardozo School of Law where she was the recipient of the Floersheimer Fellowship as well
as senior editor for the Journal of Law and Literature. During law school, Cohen interned at Blue Equity
and the NHL General Counsel’s office.
Cohen, who is a member of the Sports Lawyers Association and a Regional Captain on its Outreach
Committee, lives on the Upper East Side of Manhattan with her husband Ben, a Partner in the capital
markets practice group at Latham & Watkins LLP, and their sons, Russell and Dustin.
Mark Conrad
Associate Professor; Director of the Sports Business Program
Gabelli School of Business; Fordham University
Mark Conrad is Associate Professor of Law and Ethics at Fordham
University’s Gabelli School of Business, where he directs its sports business
concentration. In addition to teaching sports law, he has also taught courses
covering contracts, business organizations, and media law.

Professor Conrad’s books and articles have appeared in academic, legal and
general circulation publications. His book “The Business of Sports -- Off the Field,
In the Office, On the News,” (Routledge/Taylor and Francis, 2017) has been cited
in leading journals as one of the most comprehensive texts on the subject. He has
also published in numerous academic and non-academic journals on various sports
law topics, including governance issues, intellectual property, collegiate and
international issues. In addition to his full-time responsibilities at Fordham,
Professor Conrad has served as an adjunct professor at Columbia University’s
master’s program in Sports Management Program, St. John’s University School of
Law and New York Law School. He has lectured at Northwestern University’s
campus on Doha, Qatar and has appeared on panels and symposia at Duke
University School of Law, the University of Virginia School of Law, as well the
law schools of Fordham, Pace, Hofstra, DePaul and Arizona State Universities. He
served as president of the Sport and Recreation Law Association from 2014-15 and
president of the Alliance for Sport Business from 2016-18. Professor Conrad has been quoted in journals
such as the New York Times, Boston Globe, and Chicago Tribune and has appeared on CNN, Bloomberg
TV and i24News.
Professor Conrad received his B.A. from City College of New York and his
J.D. from New York Law School. After receiving his law degree, he earned an
M.S. from Columbia University’s Graduate School of Journalism. He is a member
of the New York and District of Columbia bars and resides in New York City.
Marc Edelman
Attorney; Professor of Law; Adjunct Professor
Law Office of Marc Edelman; Zicklin School of Business Baruch College; Fordham Law School
Marc Edelman is a tenured Professor of Law at the Zicklin School of Business, Baruch College, City
University of New York, where he specializes in sports law, antitrust law, intellectual property law, and
gaming / fantasy sports law. He has published upwards of 45 law review articles, including articles in
Arizona Law Review, Boston College Law Review, Cardozo Law Review, Florida Law Review,
Fordham Law Review (Online), George Mason Law Review, Indiana Law Journal, Illinois Law Review
and Washington & Lee Law Review. He also serves as the Faculty Athletics Representative for Baruch
College.
In addition to his full-time role as a law professor, Professor Edelman is the founder of Edelman Law,
where he provides legal consulting and expert witness services to businesses in the commercial sports,
entertainment and online gaming industries. Some of Professor Edelman’s recent clients include a Major
League Baseball team, an international sportsbook, the Arena Football League Players Union, and several
online fantasy sports providers.
Professor Edelman is regularly cited by the media on a wide range of topics including how the Sherman
Act applies to professional sports leagues, how gaming laws apply to fantasy sports contests, and how
both labor laws and antitrust laws apply within the college sports industry.
A magna cum laude graduate of the University of Pennsylvania’s Wharton School and a cum laude
graduate of Michigan Law School, Professor Edelman began his professional career by practicing
antitrust and sports law with the law firm Skadden, Arps, Slate, Meagher and Flom LLP. Thereafter,
Professor Edelman has practiced both litigation and transactional law in the sports and intellectual
property practice groups of Dewey Ballantine LLP.

Since 2010, Professor Edelman has taught Law & Professional Sports at Fordham Law School and has
served as a regular speaker at our annual sports law symposium.
Hymie Elhai
Senior Vice President
Business Affairs & General Counsel, New York Jets
Hymie Elhai is in his 18th year with the Jets and third as senior vice president, business affairs and
general counsel. Elhai was elevated to this position after three years as the organization’s vice president
of business affairs and general counsel. Elhai was hired full-time in 2002 as the manager of legal affairs
and business development after beginning his career at the Jets as an intern in the summer of 2000.
In his current capacity, Elhai is responsible for all legal aspects of the team, including sponsorship,
licensing, event, new media, production and broadcasting agreements, and all employment related
matters. Elhai is also responsible for ensuring compliance with NFL regulations and policies related to
corporate sponsorship, licensing and advising on relevant corporate legal issues, for both the team and
MetLife Stadium. Additionally, Elhai oversees certain business related functions of the Jets, including
Human Resources and Community Relations. He is also involved in the strategic planning for the revenue
generating aspects of the organization and MetLife Stadium. In 2016, Hymie was a Sports Business
Journal Forty Under 40 honoree.
A graduate of Rutgers Law School and The Johns Hopkins University, where he played football and
baseball, Elhai resides in Hoboken, New Jersey.
Christian Genetski
Chief Legal Officer
FanDuel Group
Christian Genetski is the Chief Legal Officer at FanDuel Group, the leading online real-money gaming
platform in the U.S. FanDuel Group businesses include the FanDuel Sportsbook, FanDuel and DRAFT
fantasy sports businesses, the TVG television network and online horse racing wagering platform, and the
Betfair online casino. In his role, Christian oversees all legal, regulatory compliance and government
affairs functions at the company, and plays a lead role in managing sports league and team
partnerships. Prior to joining FanDuel, Mr. Genetski was the General Counsel of the Electronic Software
Association, the U.S. trade group for the video game industry, a partner in AmLaw 50 firms and cofounder of the ZwillGen boutique firm where he focused on internet and technology clients, and a federal
prosecutor in the Computer Crime and Intellectual Property Section in the Department of Justice.
John Gerba
Associate Counsel
National Hockey League Players’ Association
Mr. Gerba is Associate Counsel for the National Hockey League Players’ Association. His
responsibilities in that role include collective bargaining, administering the collective
bargaining agreement with the NHL, representing players in grievances against the NHL or
NHL Clubs, as well as advising on other matters that could impact NHL players. Prior to
joining the NHLPA, Mr. Gerba practiced at Weil, Gotshal &amp; Manges in New York for over
ten years. At Weil, he was a member of the Complex Commercial Litigation Group and the
Sports Law practice. Mr. Gerba received his J.D. from Fordham in 2006 and his
undergraduate degrees from The College of William and Mary in 2001.
Rich Haddad
Senior Vice President
Business Affairs & General Counsel, Palace Sports & Entertainment / Detroit Pistons
Richard Haddad is Senior Vice President & General Counsel at Palace Sports & Entertainment and the
Detroit Pistons. He oversees corporate development, human resources, and legal, business and government

affairs for PSE, the Detroit Pistons, and related properties and companies, including the Palace of Auburn
Hills, Pistons GT and the Detroit Pistons Foundation. He also counsels and supports 313 Presents and its
venues and properties, including Little Caesar’s Arena, the Fox Theatre, DTE Energy Music Theatre,
Freedom Hill Amphitheatre, and Meadow Brook Amphitheatre.
Before joining PSE in 2012, Richard practiced law at Proskauer Rose LLP in New York, where he
represented a broad base of corporate and individual clients in sports, finance, media, entertainment,
aviation, real estate and other sectors and industries; and served as a law clerk to Judge Barbara S. Jones of
the United States District Court for the Southern District of New York. Richard grew up in Adrian,
Michigan and graduated from the University of Michigan and Columbia Law School.
Maureen Hanlon
President
Onexim Sports and Entertainment
Maureen Hanlon is the president of Onexim Sports and Entertainment Holding USA, Inc., the ownership
company of BSE Global. Maureen oversees Onexim’s investments and ownership interests in the Brooklyn
Nets, Barclays Center, NYCB Live home of the Nassau Veterans Memorial Coliseum, Webster Hall, the
downtown Brooklyn Paramount Theatre as well as BSE Global’s live-work-play mixed use development
at NYCB Live, Nassau Hub. She also serves on the Board of Advisory Directors for the Brooklyn Nets and
Barclays Center, and acts as a liaison to Onexim’s headquarters in Moscow.
Maureen had more than 25 years of experience in legal practice prior to joining Onexim. She previously
was a partner at Hogan Lovells US LLP where she assisted her clients in acquisitions, joint ventures, and
commercial transactions in the sports, media, and entertainment industries. While at Hogan Lovells, Hanlon
served as primary outside counsel to Onexim for eight years and served for many years as outside counsel
for 21stCentury Fox and News Corporation.
Alicia Jessop
Assistant Professor
Sport Administration, Pepperdine University
Alicia Jessop is an Assistant Professor at Pepperdine University, where she teaches Sport Law and Sport
Marketing. Alicia joined the Sport Administration program faculty at Pepperdine University after
spending four-years as a member of the faculty at the University of Miami. An attorney licensed to
practice in California and Colorado, Alicia’s research focuses primarily on the application of law to
matters of athlete and sport consumer welfare. In this regard, Alicia has consulted with the National
Basketball Players Association to build a holistic program for NBA players transitioning out of the
league. Alicia currently consults with the Alliance of American Football to build a first-of-its-kind player
career and education model.
Since 2011, Alicia has been a sport business writer after launching the widely read sport business website,
RulingSports.com. Launching RulingSports.com gave Alicia a platform to serve as a highly sought after
expert in the media on the issues of sport law and sport business. Alicia’s opinions are frequently
included in national print, radio and television broadcasts and she has consulted on several major sportrelated news stories.
Alicia currently serves as a sport business contributing writer to The Washington Post, after previously
writing for Forbes, CNBC and SI.com. Through her media career, Alicia has been credentialed for events
including the Super Bowl, NBA Finals, NBA All-Star Game, Final Four and more.
Presently, Alicia serves on the board of directors of the Sport and Recreation Law Association, the
editorial board of the Journal of Legal Aspects of Sport and executive board of NFL player Melvin

Gordon’s foundation. She is an Academic Director for Pepperdine University’s Institute for
Entertainment, Media, Sports and Culture. Alicia’s research has been published in the Journal for Legal
Aspects of Sport and Texas Review of Entertainment and Sports Law (forthcoming) and she has authored
a textbook chapter in Introduction to Sport Law (2nd Edition).
Zach Klein
Deputy General Counsel
New York Islanders
Zachary H. Klein is in his third season serving as Deputy General Counsel of the New York Islanders. Zach
is responsible for the day-to-day legal affairs of the Islanders and its related entities, including the
Bridgeport Sound Tigers (American Hockey League affiliate), Webster Bank Arena in Bridgeport, CT, and
two public skating facilities on Long Island – Northwell Health Ice Center (current practice facility) and
Iceworks (former practice facility). He advises the Islanders on legal and business issues related to the
Islanders’ business operations. Zach is also involved with the efforts to develop a mixed-use entertainment
complex at Belmont Park, including a new arena for the Islanders.
Before joining the Islanders in 2016, Zach was an associate at Pannone Lopes Devereaux and West LLC,
where he was a member of the firm’s Municipal Infrastructure Team. At PLDW, Zach represented public
entities involved in the construction, financing and improvement of all types of public facilities, including
water and sewer projects, energy facilities, municipal buildings, recreational facilities and other public
projects, with an emphasis on public-private partnerships. In this capacity, Zach represented Nassau
County, NY with the Nassau Veterans Memorial Coliseum redevelopment, a $260 million privately
financed project, and with keeping the Islanders’ practice and training facility in Nassau County.
During college and law school, Zach worked at Holland & Knight LLP in their State and Local Government
Procurement Team, working with the lawyers he would eventually join at PLDW.
In 2015 and 2016, Zach was named a New York Metro Rising Star by Super Lawyers/Thomson Reuters, a
distinction that recognizes the top 2.5 percent of New York lawyers under the age of 40 or those in practice
for 10 years or less.
Zach earned his J.D., magna cum laude, from Brooklyn Law School, where he was Notes and Comments
Editor on the Brooklyn Journal of Corporate, Financial and Commercial Law. He graduated with a B.A.
in Politics and Economics from New York University, College of Arts and Science, magna cum laude.
Zach is admitted to practice law in New York and New Jersey.
Stephen Master
Chief Revenue Officer; Strategic Advisor
SimpleBet; American Gaming Association’s Sports Betting Task Force
Stephen Master is the Chief Revenue Officer at SimpleBet, an organization focused on creating the
world’s simplest, most intuitive betting products, focused on casual fans. The company is also building a
system of proprietary machine learning algorithms and technology systems to generate in-house pricing
for our new, reimagined betting products, with a heavy focus on live betting.
Prior to joining SimpleBet, Stephen spent the last 10 years as the Global Head of Sports for Nielsen, and
he is currently on the board of the American Gaming Association, leading their Sports Betting Task
Force. Prior to Nielsen, Stephen was VP of Business Development for the NFL. Prior to that, he was VP
of Marketing Solutions at Octagon, and prior to that, was VP of International Business Development at
the NBA. In addition to his work with SimpleBet and the American Gaming Association, Stephen is a
professor of Sports Marketing at NYU Stern.

Howie Roseman
Executive Vice President of Football Operations
Philadelphia Eagles
Howie Roseman, executive vice president of football operations, is in his 19th season with the
Philadelphia Eagles. Roseman is an influential voice within the organization and provides valuable
perspective pertaining to both football and business decisions that help shape the franchise.
Roseman was named 2017 Executive of the Year by the Pro Football Writers of America for his integral
role in constructing the team’s Super Bowl LII-winning roster. In addition, Roseman was voted the 2017
Sporting News NFL Executive Of The Year by league executives. During the 2017 offseason, Roseman
and the Eagles front office utilized free agency to add key veterans such as LeGarrette Blount, Nick
Foles, Alshon Jeffery, Chris Long, Patrick Robinson and Torrey Smith, while also executing trades
for veteran defenders Ronald Darby and Tim Jernigan. The team later traded for running back Jay
Ajayi just before the NFL trade deadline in October. Additionally, Roseman infused the roster with talent
and youth during April’s NFL Draft, which was held in Philadelphia for the first time since 1961.
Roseman’s moves paid dividends when the Eagles captured the first Super Bowl title in franchise history
with a 41-33 victory over the New England Patriots.
In addition to 2017’s acquisitions, Roseman has overseen the reshaping of a roster that included two
separate trades that allowed the Eagles to move up in the first round of the 2016 NFL draft to select North
Dakota State QB Carson Wentz. Eight days prior to the start of the 2016 regular season, Roseman
executed another trade that sent QB Sam Bradford to the Minnesota Vikings in exchange for a 2017
first-round pick, which the Eagles used to select Tennessee’s Derek Barnett, and a 2018 fourth-round
pick. Prior to the 2016 and 2017 seasons, Roseman continued to solidify the team’s core by retaining key
veterans while adding to the team through free agency and the draft.
Prior to being promoted to his current role, Roseman served as the team’s general manager from 2010-14.
At the time of his 2010 promotion to general manager, Roseman became the youngest NFL executive to
be named to the post in three decades, at just 34 years old. In his first year as general manager, he
oversaw a major overhaul of the roster, making it one of the youngest in the NFL. The revamped Eagles
squad earned an NFC East division crown in 2010 and then again in 2013. In 2014, the Eagles won ten
games with an NFC-high nine Pro Bowl players.
Since hiring Roseman in 2000, the Eagles have earned 11 playoff berths, eight division titles, six NFC
Championship appearances, two NFC Championship crowns and trips to Super Bowl XXXIX and Super
Bowl LII. In addition to overseeing the team’s roster moves, Roseman is also responsible for establishing
the organization’s scouting and personnel department, as well as overseeing the executives who specialize
in analytics, sports science, player engagement and NFL compliance.
After relentlessly pursuing jobs in NFL front offices, Roseman finally got his foot in the door as an intern
with the Eagles when the team was headquartered at Veterans Stadium.
Roseman was elevated to director of football administration in 2003 and then to vice president of football
administration in 2006. In that role, he worked in the personnel department evaluating players around the
NFL and for the draft. He also represented the team to the NFL on contract, salary cap and player
personnel matters.
In 2007, Roseman was invited to participate in the NFL- Stanford Program for managers at the Stanford
Graduate School of Business, a program developed by the NFL to promote development of leaders within
the league.

From 2008-09, Roseman served as the team’s vice president of player personnel. In that role, he managed
the college scouting staff, organized and ran draft meetings, and scouted the top college prospects around
the country.
Roseman is also active in the Philadelphia-area community, contributing to a variety of initiatives
involving military and children. He was named Honorary Commander for the Joint Base McGuire-DixLakehurst for his continued efforts with the military. His charitable endeavors have benefited the Alex’s
Lemonade Stand Foundation, the Boys & Girls Clubs of America, USA Football, Pop Warner and Cop
Wheels. He is also a member of the Governing Body of the Global Sports Management Summit and
YPO. In 2018, Roseman was the recipient of the Steinberg-DeNicola Humanitarian Award, an honor
presented by the Maxwell Football Club to an NFL representative that has committed themselves to doing
good in their community.
Born in Brooklyn, NY, Roseman earned his bachelor’s degree from the University of Florida before
earning a JD degree from Fordham Law School. Howie and his wife, Mindy, reside in suburban
Philadelphia with their four children.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions and Meetings (Refs & Annos)
Chapter 12A. Sports Wagering (Refs & Annos)
N.J.S.A. 5:12A-10
5:12A-10. Definitions
Effective: June 11, 2018
Currentness
As used in this act:
“casino” means a licensed casino or gambling house located in Atlantic City at which casino gambling is conducted
pursuant to the provisions of P.L.1977, c. 110 (C.5:12-1 et seq.);
“commission” means the Casino Control Commission established pursuant to section 50 of P.L.1977, c. 110 (C.5:12-50);
“collegiate sport or athletic event” means a sport or athletic event offered or sponsored by or played in connection with
a public or private institution that offers educational services beyond the secondary level;
“division” means the Division of Gaming Enforcement established pursuant to section 55 of P.L.1977, c. 110 (C.5:12-55);
“former racetrack” means any former racetrack where a horse race meeting was conducted within 15 years prior to
the effective date of P.L.2014, c. 62 (C.5:12A-7 et seq.), excluding premises other than the land contained within the
racecourse oval;
“Internet sports pool operator” means an entity that is licensed as a casino service industry enterprise pursuant to section
92 of P.L.1977, c. 110 (C.5:12-92) and that holds a permit issued by the division to operate an online sports pool;
“online sports pool” means a sports wagering operation in which wagers on sports events are made through computers
or mobile or interactive devices and accepted at a sports wagering lounge through an online gaming system which is
operating pursuant to a sports wagering permit issued by the division or racing commission pursuant to P.L.2018, c.
33 (C.5:12A-10 et al.);
“operator” means a casino or a racetrack which has elected to operate a sports pool, either independently or jointly, and
any entity with whom a casino or racetrack licensed to operate a sports pool contracts to operate a sports pool or online
sports pool, including an Internet sports pool operator, on its behalf;
“professional sport or athletic event” means an event at which two or more persons participate in sports or athletic events
and receive compensation in excess of actual expenses for their participation in such event;
“prohibited sports event” means any collegiate sport or athletic event that takes place in New Jersey or a sport or athletic
event in which any New Jersey college team participates regardless of where the event takes place. A “prohibited sports
event” does not include the other games of a collegiate sport or athletic tournament in which a New Jersey college team
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participates, nor does it include any games of a collegiate tournament that occurs outside New Jersey even though some
of the individual games or events are held in New Jersey. A prohibited sports event includes all high school sports events,
electronic sports, and competitive video games but does not include international sports events in which persons under
age 18 make up a minority of the participants;
“racetrack” means the physical facility and the land, as of the effective date of P.L.2018, c. 33 (C.5:12A-10 et al.), where
a permit holder conducts a horse race meeting with wagering under a license issued by the racing commission pursuant
to P.L.1940, c. 17 (C.5:5-22 et seq.), and includes any former racetrack;
“racing commission” means the New Jersey Racing Commission established by section 1 of P.L.1940, c. 17 (C.5:5-22);
“sports event” means any professional sport or athletic event, any Olympic or international sports competition event and
any collegiate sport or athletic event, or any portion thereof, including, but not limited to, the individual performance
statistics of athletes in a sports event or combination of sports events, except “sports event” shall not include a prohibited
sports event or a fantasy sports activity, as defined in section 2 of P.L.2017, c. 231 (C.5:20-2);
“sports pool” means the business of accepting wagers on any sports event by any system or method of wagering, including
but not limited to single-game bets, teaser bets, parlays, over-under, moneyline, pools, exchange wagering, in-game
wagering, in-play bets, proposition bets, and straight bets; and
“sports wagering lounge” means an area wherein a licensed sports pool is operated located in a casino hotel or racetrack.

Credits
L.2018, c. 33, § 1, eff. June 11, 2018.

Editors' Notes
OPERATIVE EFFECT
<Under the terms of L.2018, c. 33, § 16, provisions allowing online or Internet sports wagering shall take effect
July 11, 2018.>

2018 Electronic Update
ASSEMBLY APPROPRIATIONS COMMITTEE STATEMENT WITH COMMITTEE AMENDMENTS
Assembly Bill No. 4111--L.2018, c. 33
DATED: JUNE 4, 2018
The Assembly Appropriations Committee reports favorably Assembly Bill No. 4111, with committee
amendments.
This bill allows casinos in Atlantic City and racetracks in this State to conduct wagering on professional and
collegiate sports or athletic events.
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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A casino or racetrack may establish a sports wagering lounge independently at the casino or racetrack, or as a
partnership between a casino and a racetrack at a racetrack location. Under the bill, a “racetrack” includes the
site of any former racetrack. A former racetrack is defined as any former racetrack where a horse race meeting
was conducted within 15 years prior to the effective date of N.J.S.A.5:12A-7 et seq. Wagering on sports events
will not include wagering on any collegiate sport or athletic event that takes place in New Jersey or on a sport
or athletic event in which any New Jersey college team participates regardless of where the event takes place. A
“prohibited sports event” does not include the other games of a collegiate sport or athletic tournament in which
a New Jersey college team participates, nor does it include any games of a collegiate tournament that occurs
outside New Jersey even though some of the individual games or events are held in New Jersey. A prohibited
sports event includes all high school sports events but does not include international sports events in which
persons under age 18 make up a minority of the participants. * * *
Wagers on a sports event could be placed in-person in a sports wagering lounge located at a casino or racetrack.
Thirty days after the effective date of the bill, an operator may also accept wagers by means of the Internet,
including from persons who are not physically present in this State if the division determines that such wagering
is not inconsistent with federal law or the law of the jurisdiction, including any foreign nation, in which any
such person is located, or such wagering is conducted pursuant to a reciprocal agreement to which the State is
a party that is not inconsistent with federal law. Persons placing wagers must be at least 21 years of age. The
bill also provides that any person whose name appears on a casino exclusion list or any self-exclusion list of a
casino or racetrack would not be permitted to engage in sports wagering. Also excluded from sports wagering
would be the operator, director, officer, owner, or employee of the operator or any relative thereof living in the
same household, anyone with access to nonpublic confidential information held by the operator, and anyone
who is an agent or proxy for any other person.
Any person who is an athlete, coach, referee, * * * employee of a sports governing body or its member teams, a
player or referee personnel member, on any sports event overseen by that person’s sports governing body based
on publicly available information, a person with access to certain types of exclusive information, or a person
identified by any lists provided by the sports governing body to the division and the racing commission would
not be permitted to place a wager on a sports event or to have any ownership interest in, control of, or otherwise
be employed by an operator, a sports wagering licensee, or a facility in which a sports wagering lounge is located
that is overseen by that person’s sports governing body. Any person who violates this provision will be guilty
of a disorderly persons offense and fined not less than $500 but not more than $1,000.
An operator will immediately report to the division any criminal or disciplinary proceedings commenced
against the operator in connection with its operations, any abnormal betting activity or patterns that may
indicate a concern about the integrity of a sports event, any potential breach of a sports governing body’s
rules or codes of conduct that pertain to sports wagering, any conduct that corrupts a betting outcome of a
sports event for purposes of financial gain, including but not limited to match fixing, and suspicious or illegal
wagering activities, including the use of funds derived from illegal activity, using agents to place wagers, or
using false identification.
An operator will maintain records of sports wagering operations in accordance with regulations promulgated
by the division.
A casino or racetrack will be required to demonstrate that it has the necessary financial responsibility and
good character to operate a sports pool. The division and the racing commission will have responsibility for
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licensing. The bill provides that, in promulgating rules and regulations, the division may examine the rules and
regulations currently in place in states conducting sports wagering, and may model such regulatory frameworks
as far as practicable. Persons engaged in wagering activities for a casino or racetrack will be either licensed as
casino key employees or registered as casino employees.
Under the bill, sports wagering revenue realized by a casino, less the amount paid out as winnings, will be
subject to an 8.5 percent tax, except that sums received from Internet wagering on sports events, less the amount
paid out as winnings, will be subject to a 13 percent tax, which will be paid to the Casino Revenue Fund. Sports
wagering revenue realized by a casino will also be subject to the investment alternative tax established by section
3 of P.L.1984, c.218 (C.5:12-144.1) * * *. The sums actually received by the horse racing permit holder from any
sports wagering operation, either jointly established with a casino or established independently or with noncasino partners, less only the total of all sums actually paid out as winnings to patrons, will be subject to an 8.5
percent tax, except that sums received from Internet wagering on sports events, less only the total of all sums
actually paid out as winnings to patrons, will be subject to a 13 percent tax, to be collected by the division and
paid to the State General Fund. Sums received by the horse racing permit holder will be subject to an additional
tax of 1.25 percent on amounts received less the amount paid out as winnings from a sports wagering operation.
Also, a percentage of the fee paid for a license to operate a sports pool will be appropriated by the Legislature
to the Department of Health to provide funds for compulsive gambling treatment and prevention programs,
with the percentage determined by the division.
It is the committee’s intent that prior to the promulgation of permanent rules by the division, the division will
consult and meet with the professional sports leagues that play either games or tournaments within this State
and our contiguous states. The purpose of the consultation will be to share information on the types of bets
permitted for each sport and enforcement of the same.
The bill repeals sections 1, 2, and 4 of P.L.2014, c.62 (C.5:12A-7 through C.5:12A-9), which partially repealed
certain provisions of a prior law that had authorized sports betting.
COMMITTEE AMENDMENTS:
The committee amended the bill to:
provide that the 1.25 percent tax on amounts received by racetracks from a sports wagering operation will be on
the amount received less the amount paid out as winnings and will be paid to the Division of Local Government
Services to be distributed, upon application, to a municipality or county in which a racetrack is located to be
used for economic development purposes;
clarify the location of racetrack and casino equipment used to accept wagers; and
provide that provisions allowing online or Internet sports wagering will take effect 30 days after the effective
date.
FISCAL IMPACT:
The estimated State tax revenues that could be generated from sports betting are projected to range between
$12 million and $17 million in the first full year of operation. To the extent that the start of operations will
be delayed, tax revenues will be lower accordingly in FY 2019. This estimate is predicated upon assumptions
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regarding the percentage of the adult population that places wagers on sports (28 percent), a projection of the
average low and high annual spending on sports wagers ($1,500 and $1,700), and tax rates in accordance with
the provisions in the legislation: 8.5 percent tax rate on gross revenue for in-person wagering at a casino, a
13 percent tax rate on internet wagering on sports, and an estimate for unclaimed winning tickets, “expired
obligations.”
Because sports wagering in New Jersey creates a new gaming market, uncertainty exists regarding projections
of potential State tax revenues that would be derived from the legalization of sports betting. While metrics
from other locations where sport wagering is operative such as Nevada and in Europe, can be used to estimate
the potential fiscal effects of legalized sports betting in New Jersey, competition from neighboring States,
uncertainty between Internet and non-Internet wagering, consumer behavior, changes in the economy, and
potential growth (positive or negative) in the sports wagering market can affect tax revenues. As such, the OLS
projects a range between which actual tax revenues from sports wagering may fall. However, the OLS notes
that reliable data measuring the current extent of illegal sports betting and the proportion of that market that
would shift to a legal New Jersey market is unavailable. In addition, revenues from and State expenditures for
licensing and regulation of sports betting is indeterminate.

N. J. S. A. 5:12A-10, NJ ST 5:12A-10
Current with laws through L.2018, c. 169 and J.R. No. 14
End of Document
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions and Meetings (Refs & Annos)
Chapter 12A. Sports Wagering (Refs & Annos)
N.J.S.A. 5:12A-14
5:12A-14. Adoption of comprehensive house rules governing sports wagering transactions; requirements
Effective: June 11, 2018
Currentness
Each operator shall adopt comprehensive house rules governing sports wagering transactions with its patrons which
shall be approved by the division. The rules shall specify the amounts to be paid on winning wagers and the effect
of schedule changes. The house rules, together with any other information the division deems appropriate, shall be
conspicuously displayed in the sports wagering lounge, posted on the operator's Internet website, and included in the
terms and conditions of the account wagering system, and copies shall be made readily available to patrons.

Credits
L.2018, c. 33, § 5, eff. June 11, 2018.

Editors' Notes
OPERATIVE EFFECT
<Under the terms of L.2018, c. 33, § 16, provisions allowing online or Internet sports wagering shall take effect
July 11, 2018.>

N. J. S. A. 5:12A-14, NJ ST 5:12A-14
Current with laws through L.2018, c. 169 and J.R. No. 14
End of Document
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I. INTRODUCTION
Enacted in 1992, the Professional and Amateur Sports Protection Act (“PASPA”) barred all but a small handful of states
from legalizing sports betting. 1 Sports betting had come to be so disfavored by so many members of the public, and of the
federal government, that Congress took matters into *22 their own hands with this federal legislation. 2 PASPA stood
as federal law until May 14, 2018, which is when the Supreme Court of the United States declared it unconstitutional
in its entirety due to the commandeering effect it had on the states. 3 The reasoning behind this Supreme Court opinion
stands to not only affect legalized sports betting, but also subjects not related to gambling at all. 4 Debates on sanctuary
cities, gun control, and marijuana possession will likely feel the repercussions of this Supreme Court decision. 5
While many people and organizations are in opposition to legalized sports betting--including a number of critical athletes,
the National Collegiate Athletic Association (“NCAA”), and other sports leagues--many benefits are likely to follow
sports gambling legalization efforts of the states. 6 Sports gambling is a multi-billion dollar industry in the United States
today, and the recent Supreme Court decision to allow states to decide for themselves if they will allow sports betting
will benefit both state and national economies by greatly increasing tax revenues. 7 And that is not the only benefit. 8 A
safer market will be created for sports bettors, jobs will be created, a bigger economic impact will be felt, the integrity of
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sporting events will be better protected, people with a gambling addiction may receive treatment faster, and the games
will be more exciting for the leagues and viewers. 9
Many state legislatures are quickly reacting to this decision and are beginning to discuss possible legalization in their own
states. 10 A small handful have already enacted full-scale sports gambling, while another handful have recently passed
bills. 11 Fifteen others have introduced sports *23 gambling bills that are awaiting passage. 12 Almost half of the states
have reacted to this news in some way and are engaged in efforts to move their state towards legalized sports gambling. 13
The State of Florida, specifically, has laws that prohibit sports gambling. 14 These “laws would need to be repealed or
amended before ... sports [betting] would be [legal in the state].” 15 These actions have not been taken by the Florida
Legislature yet. 16 But that is not to say that Florida will not legalize sports gambling in the future. 17 However, if Florida
does, those legalization efforts may prove to be more challenging in that state than in some of the other states. 18 For
one, there are seven Indian-owned and operated casinos in Florida. 19 This throws a third party--one not too keen on
adding sports gambling to the casinos--into the mix of negotiators for legalization. 20 Second, a ballot initiative stood
as an obstacle. 21 Florida had an amendment on the ballot in November of 2018 that passed requiring voter approval
to expand casino gambling. 22 It is no longer left to the Legislature. 23 So, the future of legal sports gambling in Florida
is still an open question. 24
*24 II HISTORY OF PASPA
A. Legislative Objectives
As set out in the 1991 Senate Report, the intent of PASPA is clear: “[T]o prohibit sports gambling conducted by, or
authorized under the law of, any State or other governmental entity.” 25 Those who testified in favor of the legislation,
including commissioners of the major sporting leagues and professional athletes, argued that gambling posed a threat
to the character of team sports. 26 They maintained that legalized sports gambling takes healthy, clean competition, and
a great symbol of teamwork, and turns it into something that represents a fast buck and “the desire to get something
[from] nothing.” 27 They believed that legal sports gambling would change the sports games that “stand for success
through preparation and honest effort” for the worse. 28 Those who testified were also concerned with the effect that
legalized sports gambling would have on the teenagers in America. 29 The newly developed technologies--designed
to make gambling more convenient for adults--would make it easier for children to gamble, and many believed that
“[g]overnments should not be in the business of encouraging people, especially young people, to gamble.” 30
Paralleled with the above concerns from those who work in the sports world were the federal government's own
concerns. 31 It is clear from the Senate Report that the government itself believed this bill served the important public
purpose of stopping the spread of “sports gambling and to maintain the integrity of our national pastime.” 32 Congress
feared that “[s]ports gambling threaten[ed] to change the nature of sporting events from wholesome entertainment for all
ages to devices for gambling.” 33 Congress additionally believed that legal sports gambling would encourage gambling
among young people and further, would undermine the public's confidence in the character of sports, both amateur and
professional. 34 The government determined that if states controlled their own legalization of sports betting, the effects of
state legalization would be felt throughout the country, as it *25 would be “difficult for other States to resist the lure.” 35
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Furthermore, the conclusion was drawn that illegal entrepreneurs who ran illegal gambling markets would always aim
to beat their legal counterpart, meaning that legal sports gambling would surely increase illegal sports gambling. 36
To combat the public's and Congress's many concerns regarding this national problem of sports betting, the Federal
Government chose to enact federal legislation that made it unlawful for state governments to “sponsor, operate,
advertise, promote, license, or authorize by law” any type of wagering or betting scheme on games in which amateur or
professional athletes are participating in, or on the performances of the athletes themselves. 37
This bill received not only support from the Federal Government, as evidenced by its birth as federal law, but also
overwhelming national support. 38 The National Football League (“NFL”), National Basketball Association (“NBA”),
Major League Baseball (“MLB”), NCAA, as well as at least eight other major groups and many individuals supported
this legislation. 39 And on January 1, 1993, PASPA became federal law. 40
B. Cultural Roots
A study into the history of gambling in the United States, and how it came to have such a negative stigma surrounding
it, helps to reveal a more complete motivation behind the passing of PASPA. 41
Gambling in America started in the 1600s. 42 “All [thirteen] original colonies [had] established lotteries ... [in order] to
raise revenue.” 43 Playing the lottery became so embedded into society and played such an important role in raising
revenue, that gambling was regarded as a civic duty. 44 Revenue generated from lotteries was “used to build churches and
libraries,” *26 and even established the country's oldest and most prestigious universities. 45 Lotteries were so accepted
that, in 1823, a private lottery was passed by Congress to raise money “for the beautification of Washington, D.C.” 46
During the 1800s, “[l]otteries were not the only form of gambling.” 47 Because gambling was so popular and customary,
betting on “horse racing [became] a popular form of gambling.” 48 Additionally, casinos began their rise in popularity. 49
Gambling continued to spread as the country began to grow and expand westward. 50
However, exploitation of the system was inevitable. 51 Just one illustration of the abuse was the outcome of the 1823
lottery approved by Congress “for the beautification of Washington, D.C.” 52 Those who organized that lottery escaped
“with the proceeds and the winner [of the lottery] was never paid.” 53 Opposition to lotteries and gambling started
to increase. 54 “[T]he prevalence of scandal[] and the belief that the poor were being targeted” was just one source of
opposition that was starting to surround gambling. 55 This opposition grew with religious disapproval and also a large
social climate reform. 56 Thus, gambling legislation became more complicated with the countervailing interests of raising
revenue for the newly developing country, and the public's newfound perception and understanding of the “[i]ncreasing
evidence of fraud and dishonesty” associated with gambling. 57 What once was an acceptable and encouraged practice
in the early 1800s became prohibited by most states in the 1840s. 58
But after the Great Depression, [t]he antigambling mood changed tremendously. 59 Legalized gambling was once again
looked at as a way to raise much needed revenue for the economy that was in need of major stimulation. 60 Massachusetts
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decriminalized bingo, and “[h]orse racing ... wagering began to make a comeback.” 61 “During the 1930s, [twenty-one]
*27 states brought back [horse] racetracks” that had been outlawed and brought back with them “[n]ew laws and
automated systems” to combat the dishonesty that came with them in the 1800s. 62 Along with the reemergence of legal
gambling was an attack on the illegal gambling that had run so rampant during the prohibition. 63 Since then, states
have been progressively legalizing forms of gambling once again, and today, almost every state allows some form of legal
gambling. 64 However, the negative stigma surrounding gambling never disappeared. 65
C. Precursors to the Law
While the cultural roots noted above are regarding gambling in the form of lotteries, racetracks, and the famously known
casino atmosphere, sports gambling has specifically received its own negative criticism. 66 Sports gambling was also
popular in the 1800s, at the same time that “professional baseball began to gain popularity.” 67 As baseball gained
popularity, so did betting on it. 68 As noted above, the fraud, dishonesty, and crookedness that came to be associated
with gambling by some people in the 1800s, also attached to gambling on sports. 69 The negative stigma that surrounded
gambling in general during this time was worsened by the Black Sox Scandal in the 1919 World Series. 70 “Some players
from the favored [team], Chicago White Sox, were found to have fixed games at the request of gamblers,” causing their
team to lose the World Series. 71 This scandal was heard around the nation and gave the public the impression that sports
bettors were criminals “trying to ruin the sanctity of the game for their own monetary [investment].” 72 While gambling
was technically illegal at this time, many people considered illegal sports gambling to be victimless before the news of
this scandal broke. 73 Illegal sports gambling continued to grow through the *28 1920s, the Golden Era of [S]ports. 74
College football, college basketball, and boxing were all gaining huge popularity among gamblers, “and baseball was
[just] as ... liked as ever.” 75
The growing illegal sports gambling marketplace--a “problem that simply would not go away”--warranted governmental
intervention. 76 Congress enacted a series of anti-racketeering laws to help combat the illegal underground gambling
that was so prevalent. 77 In 1950, the “Johnson Act prohibit [ed] interstate transportation of gambling devices.” 78 Then
in 1961, the Wire Act was passed. 79 It prohibits interstate transmission of gaming information via wire communications
facilities. 80 This law “sought to target the mob's most profitable racket” by prohibiting gambling on the nation's
communication systems. 81 This law helped regulate interstate gambling activity, but did not specifically regulate
intrastate activity--which would change later in 1992 with the enacting of PASPA. 82 Also, in 1961, 18 U.S.C. § 1953
“limit[ed] interstate transportation of betting slips and paraphernalia,”

18 U.S.C. § 1952 prohibited “interstate travel

or transportation in furtherance of racketeering,” and the Johnson Act was strengthened. 83 Next, the Bribery in Sporting
Contests Act of 1964 was passed. 84 This related to sports gambling indirectly. 85 “It [made] it a crime to bribe or attempt
to bribe an individual ... to influence the outcome of a sporting event.” 86 This law is important in understanding the
backdrop of regulating sports gambling because a scheme to influence a sporting contest many times involves money
and “bets placed on the outcome of [the game].” 87 Subsequently, in 1970, “[the] Organized Crime Control Act enacts
or modifies 18 U.S.C. §§ 1511, *29 1955, 1961, and 2516, [which] prohibit[s] an illegal gambling business, make[s]
obstruction of state law enforcement” by one or more person involved in an illegal gambling business “unlawful, include
[s] syndicated gambling as a racketeering activity, and permit[s] wiretapping for suspected syndicated gambling.” 88

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

4

Stadtmauer, Ethan 2/7/2019
For Educational Use Only

SUPREME COURT MAKES IT EASIER FOR PEOPLE TO WIN BIG, 43 Nova L. Rev. 21

In March of 1989, another scandal was heard around the world which further exacerbated the negative stigma
surrounding those who gambled on sports. 89 The MLB announced that famous athlete and then Cincinnati Reds'
manager, Pete Rose, was being investigated for serious allegations. 90 It was revealed the next day, by Sports Illustrated,
that the investigation into Rose had to do with ties he had to sports betting. 91 John Dowd, as Special Counsel to
Commissioner A. Bartlett Giamatti, led the investigation into Rose's sports betting allegations and produced the Dowd
Report, which detailed the findings of Rose's betting on baseball games. 92 In August 1989, Commissioner Giamatti
concluded that Rose bet on baseball and was banned from baseball for life for gambling. 93
Just two months after Rose was banned from baseball, the government tried to intervene once again to help combat
betting in the country, this time as an amendment to the Lanham Trademark Act, which was proposed with the aim
of prohibiting state sanctioned lotteries. 94 In 1990, another amendment was proposed, this time to the Comprehensive
Crime Control Act, with the aim of prohibiting states from operating sports-related lotteries. 95 The federal government
was unsuccessful with both additional interventions into the gambling world as neither bill became law. 96
*30 All of these precursors led up to February 1991 when the Senate Bill that would eventually become PASPA was
introduced. 97 Through this law, Congress stepped into the realm of intrastate sports gambling regulation, something
it had not done before. 98 It became illegal for states to authorize any type of sports gambling, with the exception of
four states which were grandfathered in. 99
III. GENERAL IMPACTS OF THE SUPREME COURT DECISION
A. No More Commandeering
Most Americans know that federal law is the “supreme law of the land.” 100 They believe that no one can refuse its
directives or question its dictates. 101 After all, the Constitution says this. 102 But, that is not entirely true. 103 Federal
laws passed pursuant to “the Constitution do stand as ... supreme law.” 104 But that does not mean that the federal
government rules over everyone and everything in the country. 105
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” 106 The Tenth Amendment coupled with judicial interpretation of the Constitution
has produced the conclusion that it is unconstitutional for the federal government to commandeer the state governments
or to encroach upon their autonomy. 107 In the recent case of Murphy v. NCAA, 108 it was argued that PASPA violated
this anti-commandeering principle by *31 preventing a state from being able to modify or appeal “its laws prohibiting
sports gambling.” 109
When PASPA was enacted in 1992, an exception was carved out specifically for the state of New Jersey. 110 New Jersey
was given one year to set up sports betting schemes in the state's casinos. 111 At the time, New Jersey did not act
upon that exception and they fell under the general ban. 112 Nearly two decades later, the state changed their mind. 113
The Legislature conducted hearings discussing the possibility of legalizing sports betting in an effort to help the state's
struggling casinos and racetracks. 114 In 2011, the New Jersey Legislature asked voters via referendum whether sports
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gambling should be permitted. 115 The results of the referendum showed that sixty-four percent of New Jersey voters
voted in favor of an amendment to the New Jersey Constitution that would allow sports gambling. 116 The New Jersey
Legislature enacted a law that authorized certain kinds of sports wagering in New Jersey casinos and racetracks. 117
The NCAA, NBA, NFL, MLB, and National Hockey League (“NHL”) sued the state of New Jersey under PASPA
to enjoin the state law. 118 New Jersey's argument was that PASPA was unconstitutional because it violated the anticommandeering principle by preventing New Jersey from being autonomous and amending its own laws. 119 Conversely,
the sports leagues argued that PASPA did not commandeer the states because no affirmative action on the states' part
was *32 required. 120 The states only had to leave the existing law in place--in other words, sit back and do nothing. 121
The lower courts rejected New Jersey's argument, siding with the sports leagues that the concept of anti-commandeering
was not applicable in that instance because the states were not required to affirmatively do anything. 122 “The Supreme
Court [rejected] review of that decision.” 123
While the line between what constitutes commandeering and not commandeering can be thin, the Supreme Court of
the United States has offered some guidance in the past. 124 First, laws that are of general applicability--not directed
at the states specifically--must be followed by the states. 125 Second, incentives given to states for doing what the
federal government wants are acceptable. 126 And third, cooperative federalism--the “you do it or I will” approach-is acceptable. 127 What is not allowed is telling the states or the state officials what they must do and invading their
autonomy. 128 The federal government has no power to force states into cooperating or implementing its own acts. 129
In 2014, New Jersey tried to help their casinos and racetracks again. 130 This time, the state did not affirmatively legalize
any kind of sports betting. 131 Instead, it merely repealed the state prohibitions that existed regarding sports betting. 132
The state artfully couched the legalizing sports gambling law simply as a repealer, even though the statute nonetheless
made sports gambling in the state's casinos and racetracks legal. 133 Once again, the NCAA, NFL, NBA, MLB, and
NHL challenged New Jersey's actions in federal court. 134 And the lower courts once again ruled in favor of the sports
*33 leagues. 135 However, this time, the Supreme Court granted review of the decision. 136 New Jersey made the same
argument in front of the Supreme Court that it had made before: PASPA unconstitutionally commandeers states by
preventing them from repealing or amending their own state laws. 137 The sports leagues also made the same argument
that it was not commandeering because no affirmative action by the state was required. 138
On May 14, 2018, the Supreme Court agreed with New Jersey's argument and struck down the federal law that infringed
upon the reserved powers of the states. 139 It was held that PASPA unconstitutionally “directs ... state legislatures by
telling them [that] they cannot repeal ... state law.” 140 Justice Alito, delivering the opinion of the Court, acknowledged
that the legalization of sports gambling is a controversial issue. 141 Important policy choices must be made regarding
sports gambling, but the Court believed that they were not the proper people to make the decision. 142 The federal
government is free to regulate sports gambling directly if it wishes, but if it does not, then the decision is to be left
to the individual states. 143 The Supreme Court opinion states that PASPA regulates state government regulation, it
does not regulate sports gambling directly. 144 Thus, “each [s]tate is free to act on its own” regarding legalizing sports
gambling because the Constitution “gives Congress no such power” to regulate state regulation. 145 “[F]or the first time,
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the Court ... included a constitutional basis for the anti-commandeering doctrine in [its] opinion” by stating that the
anti-commandeering doctrine is:
[T]he expression of a fundamental structural decision incorporated into the Constitution, i.e., the decision
to withhold from Congress the power to issue orders directly to the [s]tates ... [c]onspicuously absent from
the list of powers given to Congress is the power to issue direct orders to the governments of the *34
[s]tates. The anti-commandeering doctrine simply represents the recognition of this limit on congressional
authority. 146

PASPA unconstitutionally commandeers states regarding regulation of legal sports gambling. 147
The Supreme Court went even further than deeply cementing this anti-commandeering doctrine further into law. 148
They expanded it. 149 “[T]he [Supreme] Court went on to invalidate all of PASPA, even [after only finding that] part of the
law [was] unconstitutional.” 150 By acknowledging that the other provisions cannot be severed from the unconstitutional
ban on authorization of sports betting, the Supreme Court is further reinforcing this state sovereignty principle into law
that will make it harder in the future “for the federal government to coerce states to bend to its will.” 151
1. Obvious Effect on States
The most obvious result of this victory for federalism is that now states are free to decide for themselves if they will
legalize sports gambling or not. 152 Nevada, Delaware, and New Jersey have already legalized full scale sports betting,
with the latter two states having legalized it after the Supreme Court struck down PASPA in May. 153 Recent bills have
passed in four other states and at least twelve states have introduced bills that are awaiting passage. 154 With almost
half of the states moving forward so quickly after the Supreme Court decision, it is clear that the political environment
regarding sports gambling is changing dramatically and quickly. 155
The other half of the states appear to have no activity regarding sports betting legalization efforts--yet. 156 It is possible
that those states will make moves to amend or repeal existing laws they have in the future. 157 The only state in which
legalized sports betting is classified as highly unlikely is *35 Utah. 158 This is because Utah has an anti-gambling
provision written into its state constitution. 159 A change to the state's decades long opposition to gambling is likely too
big of a departure from existing state policy for legalized sports gambling to be included in their future. 160
2. Broader Implications
A not-so-obvious result of this anti-commandeering decision is the impact it may have in the realm of other highly
debated topics today--those not related to sports gambling at all. 161
One widely debated topic currently is the subject of sanctuary cities. 162 Section 1373 of the United States Code is
a federal statute that prohibits a government entity from restricting any other government entity or official from
communicating with the Immigration and Naturalization Service regarding the lawful or unlawful immigration status
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of an individual. 163 This statute “is at the heart of the ... federal effort to ... penalize” these areas that limit cooperation
with federal immigration officers in order to protect illegal immigrants. 164 Most sanctuary policies are instructions by
state and local governments to not turn over information about immigrants. 165 The Justice Department argues that
these orders violate the statute. 166 But after the recent anti-commandeering court decision, it is clear that the federal
government cannot tell the states what to do. 167 This includes telling the states that they cannot not follow federal tune
either, i.e., they cannot not follow
8 U.S.C. § 1373. 168 Now that the anti-commandeering principle has been further
cemented into law, it is clear that the federal government will have a more challenging time claiming that sanctuary city
policies should be enjoined. 169
Numerous cities have sanctuary policies, including New York, Seattle, Los Angeles, Chicago, and others with large
immigrant *36 populations. 170 President Trump has made it clear that he intends to defund these sanctuary cities
in order to break their resistance to deportation of illegal immigrants. 171 If this recent anti-commandeering decision
begins to impact the topic of sanctuary cities, another constitutional issue may rise to the surface in regards to sanctuary
cities--a taxing and spending issue. 172 The Supreme Court has made it clear that, in order for Congress to impose a
condition on their spending, the condition must be unambiguous so that states are fully informed of the consequences
of accepting the federal funding. 173 If a condition on federal funding meets the requirements, it is okay for the federal
government to revoke the funding to the state and local governments if they do not comply with the condition that
they agreed to upon accepting the money. 174 What this means for Trump's plan to defund the sanctuary cities is that
his administration cannot cut off funding to sanctuary cities, unless they can show that the funding was specifically
conditioned on cooperating with the federal government in efforts to deport illegal immigrants. 175 If they are successful
in showing that funding was conditional, then it is within the federal government's power to take back the funding. 176
However, this may pose a challenge to the Trump Administration because “[f]ew, if any, federal grants to state and local
governments are conditioned on cooperation with federal deportation efforts.” 177
Additionally, this recent decision may be significant for state laws that wish to legalize “possession of some types of
firearms” that the federal government may oppose. 178 The federal government may no longer be able to block such
legalization efforts “by passing laws that require states to continue to” ban firearm possession activities under their own
laws. 179
Moreover, this recent decision may “give[] states the green light to legalize marijuana under state law.” 180 “If a state is
constitutionally [allowed] to repeal its ... ban on sports gambling,” then the same logic can *37 be applied to marijuana
laws--the state is constitutionally allowed to repeal its ban on possession, manufacturing, or distributing marijuana. 181
In the start of 2018, the Justice Department withdrew an Obama-era memo regarding deprioritizing “federal marijuana
prosecutions in states that have legalized [the use of] the drug.” 182 Attorney General Jeff Sessions wrote a one page
memo instructing United States Attorneys to disregard the Obama-era direction that “resources should be limited in
criminal prosecution[s] of marijuana users” in states that have legalized marijuana usage. 183 Currently, “[t]en states and
Washington D.C. have legalized marijuana for recreational use,” even though it is still considered illegal under federal
law. 184 The conflict between state and federal law, in theory, results in state laws being preempted by federal law by way
of the Constitution's Supremacy Clause, which reads: “This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof ... shall be the supreme Law of the land.” 185 One question raised by the revocation of the
2013 memo is the availability of resources the federal government has access to in order “to conduct direct enforcement
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of marijuana laws.” 186 Any large widespread federal attempt to enforce federal marijuana laws would likely need the
assistance of local law enforcement officers. 187 This raises a Tenth Amendment anti-commandeering issue. 188 The
Supreme Court made it clear in Printz v. United States 189 that the federal government cannot command state officers to
administer or enforce a federal program. 190 Thus, it is unclear how this Supreme Court decision will thwart the Justice
Department's efforts to control marijuana under the Controlled Substances Act. 191
*38 In many cases, the federal government would have the power to ban things that it opposes--like “possession of
some types of firearms” or marijuana--“by making them directly illegal under federal law.” 192 However, this could be
very expensive and difficult. 193 Unless the federal government bars activities it opposes directly under their own laws, it
can no longer rely on state assistance in cooperating and supporting the enforcement of federal law through the state's
own laws. 194 If a state wants to deny the federal government assistance in opposing certain activities by amending its
own laws, it appears now that it can. 195
B. Legalized Sports Betting Benefits
A number of athletes with prominent names in sports--including NFL Commissioner Roger Goodell--and sports leagues
across the country are opposed to the nationwide efforts being made to legalize sports gambling. 196 They fear the
integrity of sports games will be undermined. 197 Additionally, they have expressed concern that increased legalized
sports betting will “turn fans away from their sports [due to] fear[] of fixed games.” 198 However, this concern is
misguided. 199 “[P]eople are already legally betting on ... sports in Nevada, and [there has been] no known evidence [of
negative] impact[s] on the games.” 200 Additionally, it is beneficial to those in opposition that “the Supreme Court's
decision [came] so late in the Court's calendar” when many state legislatures are out of session for the summer. 201 This
puts the leagues “in an ideal position to work with ... individual state legislation when they return for the [next] session”
to ensure that the leagues help address their concerns by helping develop the new sports gambling laws. 202
*39 The legalization of sports gambling appears to not only hold benefits for individuals, but also for the nation as a
whole. 203 “From the 1940s to the 1960s, the mafia ... took control of the [illegal] sports betting market” and pushed it
offshore. 204 “Organized crime is [not] known for its customer service or propriety.” 205 But still, millions of Americans
continue to gamble illegally in this completely unregulated market. 206 Americans were left with little or no recourse in
these markets that were subject to the rules of other countries. 207 States have no way to regulate online gambling sites
and thus are unable to “ensure the fairness of the games, conduct background checks on company employees, or audit
the financial records of the company.” 208 That is just one problem associated with illegal gambling. 209 Additionally,
there is the risk and fear of credit card and other fraud due to online gambling popularity. 210 Local bookies engage in
shady operations because they function without rules and regulations. 211 Billionaire and Dallas Mavericks owner Mark
Cuban publicly acknowledged that everyone has been gambling on sports for a long time. 212 If Americans have illegally
gambled on sports, and will continue to gamble illegally on sports, legal sports gambling markets in the United States
would provide much needed protection to those bettors. 213 In-state operated sports gambling environments would
provide the much needed “rules and regulations [that] can ensure honest, secure, and safe transactions.” 214
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Another benefit legalized sports gambling would provide is increased tax revenue. 215 There are “casinos in over [forty]
U.S. states [that provide 2] million jobs [and] generat[e] approximately $38 billion in tax revenue” each year. 216 While
those statistics of legal gambling are *40 impressive, the statistics for illegal gambling are even more so. 217 “Americans
illegally [bet] roughly $148 to $500 billion on sports.” 218 State government taxing on that money would create a huge
new influx of money into the country from a source not currently being taxed at all. 219 “That can close a lot of budget
deficits and support scores of schools, health clinics, bridges, tunnels, and so on.” 220
Not only will tax revenue increase with legalized sports betting, but the number of jobs supported would increase
also. 221 “State-licensed sports books [would] generate more job[s] ... at the existing casinos” through the need of more
“oddsmakers, analysts, security, cashiers, etc.” 222 And also, depending on how the states would implement their own
regulating laws, it may even create new free standing sports betting locations which would need to be staffed. 223
Additionally, increased traffic into casinos and around possible free standing sports betting locations from those bettors
engaging in sports wagering, would lead to “more revenue for [the] restaurants, retail shops and other businesses
[nearby].” 224 This ancillary effect could have a broad and beneficial economic impact. 225
A regulated environment would likely have a positive impact on the games themselves that people are wagering on. 226
Even NBA Commissioner, Adam Silver, agrees. 227 In countries “[o]utside of the United States, sports betting” is legal,
popular, and highly regulated. 228 Adopting a framework that allows state governments to authorize and strictly regulate
betting on sports has proven to be effective in other markets, like what has been done in Australia. 229 The Australian
state of Victoria created a sports betting regulatory regime that “contains a number of features critical to ensuring
that sports gambling is channeled in appropriate ways and that *41 threats to sporting integrity can be promptly
identified.” 230 One critical feature is special regulations that allow for the sharing of information among “bookmakers,
law enforcement, and ... sports leagues,” even in situations where the information would ordinarily be confidential. 231
“Access to ... betting records is crucial” in order to track down any “match-fixing [or] abuse of inside information.” 232 It
also provides a means to make sure the athletes are not wagering on themselves. 233 Access to betting records, like those
available in Australia, are nonexistent “in the illegal [sports] betting market.” 234 This means that they are unavailable
to the sports leagues who would greatly benefit from the devices that could locate unusual activity that threatens the
integrity of sporting events. 235
Another benefit of legalized sports gambling is detection of individuals who have a gambling problem. 236 It is reported
that almost ten million Americans have a gambling addiction. 237 Detection of addict-like behavior can help guide people
towards treatment. 238 Moreover, many illegal gambling sites do not have limits on the amount of money people can
wager. 239 Lack of a wagering limit can get people into major trouble, but if state-regulated legalized sports gambling
was available, Americans' interests would be protected. 240
An additional benefit of legalized sports betting includes a “more exciting game[] for viewers.” 241 Millions of people
turn on sports games, some watching because they enjoy it, but most watching because they have money on the game
and want to see if they will win or lose their bets. 242 If more people start legally betting on sports, more people will tune
into the games they have wagers on, and the viewers will be more interested and engaged in every game. 243
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*42 “Finally, there has always been a relationship between professional sports and gambling.” 244 All while battling
sports betting legalization attempts, the sports leagues are actually clearly accepting and promoting sports betting. 245
[O]ver the past [twenty] years, ... sports teams have willingly accepted money from state lotteries for the
use of logos, accepted money for in-stadium casino signage, invested in Daily Fantasy Sports companies
like FanDuel and Draft Kings, played games in casinos, and have even allowed franchises to move to Las
Vegas. 246

Legalization of sports betting would end the blatant hypocrisy by the sports leagues. 247 They should embrace another
taboo about keeping gambling out of their games “to reengage their fans and help create a new fan experience.” 248
IV. SPECIFIC IMPACTS OF SUPREME COURT DECISION IN FLORIDA
A. The Polls May Play a Role
Florida law does not currently permit any form of sports betting. 249 But with this recent Supreme Court decision
and a number of states already quickly moving to legalize sports betting in their states, the pressure is up for Florida
lawmakers. 250
Florida lawmakers have been trying to agree if and how to update and expand gambling laws in the state--a topic
of debate in Tallahassee even before the recent Supreme Court decision regarding sports betting. 251 After weeks of
negotiations, the legislative leaders could not come to an agreement. 252 The leaders were trying to agree upon a way to
update the state's gaming laws before the November 2018 election, where voters had “a *43 chance to complicate the
Legislature's role with a constitutional amendment [that was] on the ... ballot.” 253 But, the decision was in the hands
of the voters. 254 Amendment 3, Voter Approval of Casino Gambling Initiative, required voter approval to authorize
casino gambling in the state. 255 While “[t]he amendment specifie[d] only the expansion of casino card games, slot-like
games and anything classified as a Class 3 game under federal law,” it is assumed by many that sports gambling will
now fall under this category. 256
The anti-casino amendment has received overwhelming support, particularly by Disney Worldwide Services--donating
$9,655 million to the support campaign--and the Seminole Tribe of Florida, which has contributed $6,775 million
to the support campaign. 257 Disney has long opposed expanding casino gambling in Florida. 258 And the Seminole
Tribe, while operating casinos of its own, oppose expansion of gambling that could allow bettors to visit gambling
sites other than those owned and operated by the tribe. 259 The amendment was approved by sixty percent of voters,
thereby changing the Florida Constitution and giving voters “the exclusive right to decide whether to authorize casino
gambling by requiring that in order for casino gambling to be authorized under Florida law, it must be approved by
Florida voters.” 260 According to a recent poll, it is likely that seventy-six percent of Florida voters supported this
amendment. 261 According to one law professor, including sports gambling in the category with other gambling that is
on Amendment 3 would hurt the amendment. 262 It is clear that many Floridians oppose expanding gambling, and want
to be the ones to make that decision. 263 But “even if [many] people are against *44 casino gambling, most people are
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OK with sports betting.” 264 So many people are used to betting in office pools on sporting events like the Super Bowl
and March Madness. 265 “If they think Amendment 3 would stop sports betting after the [Supreme Court of the United
States] has approved it, ... they're going to think twice about voting for Amendment 3.” 266
B. A Third Negotiator in the Mix
The State of Florida has a compact with the Seminole Tribe that gives the tribe a monopoly to offer card games--like
blackjack--at its casinos and operate slot machines outside of the Miami-Dade and Broward counties. 267 In exchange
for this exclusivity, the Seminole Tribe pays a portion of its casino money to the state. 268 An agreement like this has
been in place between the Tribe and the State since 2010. 269 With the anti-gambling amendment in the hands of voters,
and the Seminole Tribe being a large contributor to support the campaign, the future of sports betting in Florida is still
an open question. 270 If sports gambling is included in the category of gambling in the November amendment, as noted
above, then it is likely that sports betting will not come to Florida quickly--if at all. 271
Had the November 2018 amendment not passed, the Florida Legislature would have held the future of sports gambling
in their hands, and the large presence of Indian owned and operated casinos in the State--eight to be exact--could
have posed a challenge to legalization of sports betting efforts that many other states are not facing. 272 Because there
is no legalization activity in the State yet, it is unclear how Florida would decide to implement a regulated sports
betting environment--such as, sports books in the casinos themselves or stand-alone sports betting locations. 273 But
if legalization efforts begin, the Indian tribes--as another negotiator in the mix--insert some added difficulty to the
negotiations. 274
*45 C. Why It Should Be Legal in Florida
As noted above, an array of benefits follow from the legalization of sports betting. 275 Some of the most notable are
increased tax revenue, increased jobs, and broad economic support. 276 Sports gambling could be especially beneficial to
“destination states like Florida and could result in a significant boo[m] for the [S]tate's tourism economy.” 277 “Because
the margins from sports betting wagers are narrower than other forms of gaming, it is the ancillary spending from
gamblers who flock to hotels and gaming venues where the money is made ....” 278 As the State's number one industry,
tourism would be greatly benefited from legalized sports gambling, which would only be more beneficial for the citizens
of the State. 279
Additional benefits include financial support for “dog tracks and casinos that have struggled to retain younger
[customers],” and increased attendance and participation in some of Florida's sports leagues who are not “considered
among the upper echelon of franchises”--like the Tampa Bay Rays. 280
According to the Florida Council on Compulsive Gambling, it is estimated that around “181,000 Florida residents have
[a] gambling problem[] and another 770,000 are at-risk” for developing a gambling problem. 281 While those opposed to
legalized sports gambling in the state argue that those numbers will only increase if legal sports betting came to Florida,
they are overlooking a huge hidden benefit to regulated sports gambling. 282 People have been illegally gambling on
sports for so long, and they will continue to do so even if Florida does not legalize it. 283 Unregulated gambling is what
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will cause the gambling problem to increase--not regulated sports gambling. 284 As noted above, a state-sanctioned,
regulated gambling environment could impose limits on wagering amounts *46 and even screen users for signs of
problem gambling. 285 If state-operated sports books extended to online, pop-ups could appear to help direct people
towards resources to get help, or even inform others who know someone in need of help of resources available. 286 Stateregulated sports gambling would not increase problem gambling like many fear--it would help. 287
V. CONCLUSION
The recent Supreme Court decision to rule PASPA unconstitutional was a major victory for federalism. 288 By
strengthening the support behind the anti-commandeering doctrine rooted in the Tenth Amendment, the Supreme Court
has not only affected sports betting, but has likely also produced an ancillary effect that will impact a plethora of topics,
including gun control, marijuana laws, and sanctuary cities. 289
Although many are in opposition to legal sports betting, many benefits stand to come from state regulated sports
gambling. 290 Those include: A safer market for people already illegally betting on sports; increased tax revenue; job
creation and positive economic impact; protection of sports games integrity; detection of people with problem gaming;
an “[e]nd [to] sports leagues' blatant hypocrisy;” and more exciting games for the fans. 291 People have been gambling
on sports in Nevada for years, and there has been no known evidence of it affecting the integrity of games--a concern
of so many. 292 The states that have not taken steps towards legalization should follow the lead of almost half of the
country that have taken steps quickly forward to legalize sports betting, including Florida. 293
Florida has no movement in legalizing sports betting yet, and while it is possible in the future that the legislature would
want to legalize sports betting, it may be harder than in other states. 294 For one, the legislature may not be the one to
make the decision for Florida. 295 The decision may be up to *47 the citizens now that Amendment 3 has passed. 296
The decision to expand gambling is left to the citizens and it is likely that sports gambling will fall into the category
of gambling that the citizens will now have control over. 297 There was wide support for passage of this Amendment,
known as the anti-casino amendment, because so many people were opposed to expanding gambling in the state. 298 It
is likely that sports gambling will not be legal in Florida quickly, if at all. 299
This amendment was not the only obstacle in legalizing sports betting in Florida. 300 Had the anti-gambling amendment
not passed in November, the decision would have been left to the Legislature. 301 They would have had to deal with
the Native American Tribes in Florida, who own and operate their own casinos and who are against legalizing sports
gambling, which would affect the crowds that go to their casinos to gamble. 302 This third negotiator in the mix might
pose a challenge to the Florida Legislature if they wish to legalize sports gambling in the future. 303
In the end, sports gambling should be legal in all states, including Florida. 304 A number of benefits flow from the
legalization of sports gambling, benefits that help those individuals gambling and the public as a whole. 305 As Mark
Cuban and so many others have acknowledged, sports gambling has been going on for years and people will continue
to do it whether it is legal or not. 306 States should take action to help protect their citizens while they gamble on sports
and make some money that will benefit the public in the process. 307
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PROHIBITIVE FAILURE: THE DEMISE OF THE BAN ON SPORTS
BETTING
ABSTRACT
On May 14, 2018, the Supreme Court of the United States struck down the federal prohibition on sports gambling. The
sweeping opinion, authored by Justice Alito, ended more than a twenty-five-year-old policy that kept states from offering
sports gambling, which confined sports betting almost entirely to illegal underground markets. Indeed, the sports betting
prohibition is largely responsible for the growth of the illegal sports gambling market, which is now one of America's
twenty largest industries. The challenge to the federal Professional and Amateur Sports Protection Act was initially
launched in 2012 when former U.S. Attorney and New Jersey Governor, Chris Christie, signed a bill licensing sports
betting at New Jersey casinos and racetracks. Almost six years later, Governor Philip Murphy would see New Jersey
prevail at the Supreme Court.
The Supreme Court decision, holding that the Professional and Amateur Sports Protection Act was unconstitutional
because of its commandeering of state legislative bodies, was an impactful decision bound to have implications across
a variety of topics, ranging from state legalization of marijuana to so-called sanctuary cities. This article explores the
origins of the Professional and Amateur Sports Protection Act by detailing the political conditions that gave rise to the
statute and then examines the practicalities of the sports betting prohibition. In the second section, this article discusses
the demise of the prohibition and its defeat at the Supreme Court. In section three, this article elucidates the remaining
obstacles to an expansion of sports betting at the state and federal level. In section four, this article recommends several
provisions that would serve the interests of all in *330 new legal markets and concludes with a brief discussion of the
broader implications of the fall of the prohibition.
INTRODUCTION
On May 14, 2018, the Supreme Court struck a fatal blow to the federal government's sports betting prohibition. 1
The decision, authored by Justice Alito, ended the existence of the Professional and Amateur Sports Protection Act
(PASPA), which had, up to that point in time, frozen sports betting laws in place for a little more than twenty-five
years. 2 Some commentators had suggested that the Supreme Court would avoid the constitutional questions raised by
the case and attempt to dispose of the matter on statutory grounds to avoid the complex quagmire of addressing the
anti-commandeering doctrine and attempting to define the precise scope and bounds of federal power. 3 Alas, what
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happened was not the surgical approach some had anticipated; rather, the Supreme Court performed surgery with all
the precision of a chainsaw, ruling that PASPA was unconstitutional and could not be saved by simply severing the
*331 constitutionally offensive language. 4 Although the majority's decision was sweeping, Justice Thomas argued in
a concurring opinion that not only does PASPA exceed congressional authority, it also raises doubts as to a broader
question of federalism, namely Congress's ability to regulate sports gambling that does not cross state lines. 5 Like many
other prohibitions that came before it, the prohibition on sports betting was an abject failure. 6
The prohibition on alcohol, which Congress passed just before the end of 1917 and ratified on January 16, 1919, was
likely America's most committed and prominent prohibition. 7 The push for prohibition began decades earlier, led by
Hillsboro, Ohio housewife Eliza Thompson, who began a nationwide crusade against alcohol. 8 The calls for prohibition
began to mount, and by the early twentieth century the Anti-Saloon League had gained sufficient power to become a
force to be reckoned with. 9 By 1916, the Anti-Saloon League had used its influence to “effectively seize[ ] control of
both the House and Senate,” becoming the driving force behind what would motivate Congress to pass what would
become the Eighteenth Amendment to the United States Constitution, banning the sale of intoxicating beverages in the
United States. 10 The economic drivers of prohibition were based on the idea that there would be a substitution effect if
alcohol was banned. 11 The idea put forth by legislators and advocates was that prohibition would shift spending from
alcohol to items such as life insurance, food, shelter, and *332 savings. 12 The alcohol prohibition was a substantial
failure. 13 Not only did the practice not result in additional spending on food and shelter, but also beer consumption
increased during prohibition, and the consumption levels of pure alcohol remained relatively stable throughout the
era. 14 The Amendment's prohibition failed miserably in achieving its purpose because it simply forced bootleggers to
improvise, often creating concoctions with far more alcohol than typical alcoholic beverages, rendering them much more
dangerous. 15 The prohibition against alcohol ended on December 5, 1933, with the ratification of the Twenty First
Amendment. 16 Prohibition lasted little more than a decade cost an estimated $11 billion in lost tax revenues as a result of
prohibited liquor being sold outside the realm of taxation. 17 The lost tax revenue was compounded by the $300 million
spent on enforcement of Prohibition. 18 The failure of the prohibition of alcohol would manifest yet again in the federal
government's “War on Drugs.”
The War on Drugs' most controversial target has been marijuana, 19 especially since the rise of the medical marijuana
industry, which began with California passing Proposition 215 in 1996. 20 Marijuana in the United States has been
illegal at the federal level since the passage of the Marijuana Tax Act in 1937. 21 Although illegal since before World
War II, large expenditures on policing the drug did not escalate until the late 1960s. 22 As enforcement expenditures
rose, so *333 did the potency of the drug; like during the alcohol prohibition era, providers sought to increase the
potency so that there was less drug needed to achieve the same result, effectively maintaining a similar level of risk. 23
The marijuana prohibition, however, is slowly being dismantled on a state-by-state basis. 24 Indeed, there has been
an ongoing litigious debate between the federal government and state lawmakers over who should bear the cost of
federal marijuana enforcement in states that have repealed their prohibitions. 25 The debate over state power to legalize
marijuana for both medicinal and recreational purposes continues, but the federal government does not yet appear ready
to totally abandon the enforcement of its own criminal laws against cannabis growers and sellers, despite a stated policy
shift in enforcement priorities. 26 Unlike the prohibition against alcohol, the federal marijuana prohibition appears to
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be eroding by slow decay, as opposed to the democratic death of its predecessor. 27 Sports betting, however, is the most
recent prohibition to meet its end, and, unlike marijuana and alcohol, the courts ended this prohibition. 28
*334 The modern prohibition against sports betting dates to the early 1950s 29 and the emergence of the Special
Committee on Organized Crime in Interstate Commerce's (Kefauver Committee) final report, which noted that organized
crime figures used wire transmissions to convey bookmaking information across the country. 30 The primary fixation
of early modern sports gambling laws was less on sports gambling itself as a vice, but on sports gambling as a means of
revenue generation for organized crime. 31 Attorney General Robert F. Kennedy had estimated that organized crime's
illegal gambling business surpassed a value of $7 billion in 1961. 32 Kennedy made clear that it was not the intent of the
federal government to target all *335 sports bettors; to the contrary, the bill was only intended to target professional
bettors. The Attorney General sought to avoid a situation where a bettor could escape the scope of the statute by claiming
“I just like to bet. I just make social wagers.” 33 The Wire Act, which would become law on September 13, 1961, would
serve as the lone federal statute to explicitly address bets and wagers on sporting events until the passage of PASPA
in 1992. 34
Among the pushes for the enactment of PASPA, scholars cite continued pressure to reinforce existing laws protecting
against organized crime and the potential for an increase in match-fixing in a world where sports betting was not
prohibited. 35 By 1989, it was estimated that more than $29.5 billion was being wagered illegally, and federal lawmakers
and sports leagues began to express concerns that states would seek to recapture some of the illegal market share by
legalizing sports gambling themselves. 36 Senator Bill Bradley wrote a law review article in which he detailed that “one
million of the eight million compulsive gamblers in this country are teenagers,” and their activity of choice is sports
betting. 37 The argument that state-sanctioned sports betting would exacerbate gambling addictions was prominent in
the early 1990s. 38 These fears, along with fears of *336 rising societal costs, were the locomotives driving the crusade
of Congress against state-sanctioned sports betting. 39
PASPA was a disaster for more than twenty-five years. 40 The statute did not prohibit sports wagering; instead, it
prohibited the state sanctioning of sports wagering in states that did not already offer sports betting prior to its passage. 41
This policy decision effectively conveyed a monopoly to Nevada and ensured that illegal bookmakers did not have to
fear losing their clients to the legal market. 42 PASPA served as an incubator for illegal sports gambling with the internet
acting as fertilizer. 43 By 2017, estimates placed the size of the illegal sports betting market at $150 billion annually. 44
PASPA was unsuccessful and, as the Supreme Court declared, *337 unconstitutional. 45 Although PASPA no longer
exists, widespread legal sports betting continues to face a number of obstacles.
This article contains four parts. Part I examines the emergence of PASPA and the evolution of the statute in the early
1990s. Part II discusses the roughly twenty-five-year history of the statute and the Supreme Court's recent decision in
Murphy v. NCAA, which brought an abrupt end to the statute's existence. In Part III, this article discusses what obstacles
remain in the way of widespread wagering, including challenges at the federal, state, and private operator levels. Finally,
in Part IV, this article provides some recommendations for best practices in the new legal market.
I. The Rise of PASPA
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The conception of PASPA was not as a criminal law or civil prohibition, but instead a proposal to amend the Lanham
Act. 46 Professional sports leagues drove the campaign to stop the spread of state-sanctioned sports gambling and
argued that federal legislation was necessary to protect the integrity of professional and amateur sporting events. 47 The
sports leagues professed an interest in preserving the innocence of American youth and the integrity of the game. 48 The
concerns about the integrity of the game were overshadowed by concerns about purported intellectual property *338
rights in sporting events raised during the initial hearings on the legislation that would become PASPA. 49
A. 1990: Legislation Prohibiting State Lotteries from Misappropriating Professional Sports Service Marks
The first hearing on the legislation that would become PASPA took place on June 26, 1991, before the Senate
Judiciary Subcommittee on Patents, Copyrights and Trademarks. 50 Senator Dennis DeConcini of Arizona, who called
for the gathering, opened the hearing by stating: “The Sports Service Protection Act is a very important piece of
legislation ....” 51 At the time, numerous states were considering offering sports lotteries. 52 The perception in Congress
was that the professional sports leagues had worked hard to portray a wholesome image to fans and that sports
betting would be deleterious to this goodwill. 53 Further driving home the perceived need for the legislation in his
opening statement, Senator DeConcini stated that legalized sports betting would result in an overall increase in wagering
activity. 54
*339 Senator Richard Bryan of Nevada followed the testimony of Senator DeConcini and testified that he supported
the proposed legislation, provided that the proposed regulations did not affect Nevada's sports betting regulatory
structure. 55 This concern for Nevada's sports betting monopoly would become realized when Representative John
Bryant from the House of Representatives would testify, immediately following Senator Bryan, that a companion
House bill would inadvertently criminalize gambling in Nevada. 56 The Representative from Texas stated that “wherever
gambling becomes a principal concern, sports have a tendency to become corrupt.” 57 This theme was echoed when
Reggie Williams, a former National Football League (NFL) linebacker and Cincinnati city councilman, testified that
“[s]tate-sponsored gambling really would make a mockery of an athlete's sacrifices and commitments.” 58 Williams stated
that if legalized betting existed, he would be suspicious of a teammate who smiled after losing a game on the field. 59
Legalized sports betting would mean that athletes could no longer be role models and children would collect lottery
tickets instead of baseball cards. 60 Although not articulated during his testimony that he was appearing on behalf of
the NFL, Williams later responded to additional questions on NFL letterhead, stating that it was his belief that legalized
betting might increase the likelihood of games being fixed. 61
*340 Following Williams's testimony, Jeff Ballard, a pitcher for the Baltimore Orioles, spoke. 62 Ballard testified that
state-sponsored gambling might lead to “shaving runs or even fixing the outcome of the games.” 63 Both Ballard and
Williams informed the Subcommittee that legalized sports betting may cause threats to the integrity of the games they
played, but Ballard specifically noted that in all his years of being a professional athlete he had not heard any talk of
the Las Vegas point spreads in the locker room. 64
NFL Commissioner Paul Tagliabue testified that state-sanctioned sports gambling sends a negative message to the youth
of the country. 65 Tagliabue asserted that state-sponsored betting games “misappropriated” sports league property,
likening it to a state manufacturing Donald Duck or Mickey Mouse dolls. 66 In response to additional questions
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submitted by Senator Grassley, Tagliabue asserted that the NFL had never taken legal action against casinos in Nevada
that use NFL logos and team names. 67 The lack of any such *341 legal action likely suggests that the NFL was fishing
for an intellectual property grant from Congress. 68
Major League Baseball (MLB) Deputy Commissioner Stephen Greenberg reiterated the other sports league
representatives' objections, suggesting that increases in state-sponsored sports gambling would increase the likelihood
that games will be subjected to attempted manipulation. 69 Richard Hilliard, the Director of Enforcement for the
National Collegiate Athletic Association (NCAA), testified that the NCAA would support any legislative initiative to
limit opportunities for individuals to gamble on the outcome of NCAA games. 70 Despite Hilliard's endorsement, he
noted that the NCAA possesses no ““hard” evidence that organized crime has attempted to infiltrate college basketball
through the sale of drugs, which could leave athletes vulnerable to extortion. 71 Gary Bettman, who appeared on behalf
of the National Basketball Association (NBA), testified that “[b]etting creates point spread fans,” who are fans that
no longer care about their team, but instead are cheering to win a bet. 72 Bettman also suggested that “[t]he Federal
antilottery statute, in section 1307, seems to expressly prohibit sports betting.” 73 However, Bettman conceded that
the courts had failed to agree with his interpretation. 74 Senator Ted Kennedy asked Bettman whether it was true that
NBA teams have accepted millions of dollars in advertising fees from state-sanctioned lotteries. In response, Bettman
maintained that the NBA's position was that *342 there is a clear distinction between accepting money from lotteries
with traditional lottery games and approving of sports wagering. 75
Harvard law professor Arthur Miller appeared on behalf of the NFL to testify before the Senate Subcommittee. 76 Miller
specifically focused his testimony on what he described as the misappropriation of “good will and values.” 77 Professor
Miller informed the committee that state-sponsored lotteries would take the values that were crafted by the sports leagues
and would alter them. 78 Miller further asserted that the current state of the law was inadequate to protect the leagues
under the existing Lanham Act. 79 According to Miller, there would be an insufficient remedy to the sports leagues with
the legislation that was the subject of the hearing despite the existing protections of the Lanham Act. 80
Professor Miller advocated for changes to intellectual property laws in favor of the uniqueness of the sports leagues'
products, but Garo Partoyan of the United States Trademark Association testified that the organization opposed the new
proposed regulations because they would tarnish the uniformity, balance, and “essential fairness” of the Lanham Act. 81
Partoyan detailed numerous alternatives that would not result in an alteration and special privileges being afforded under
the proposed legislation. 82 Partoyan's message may have resonated with Congress, as the 1990 hearing was the last time
legislators proposed amendments to the Lanham Act in regard to sports betting.
By September 1990, the efforts to stop the expansion of state-sponsored sports lotteries had transitioned from an
intellectual *343 property issue to a criminal law issue with a proposed amendment as part of the Comprehensive Crime
Control Act of 1990. 83 The first of three hearings had several key themes emerge, including sports league executives
seeking to have Congress bestow a right in the league's games to them. 84 The testimony of sports league executives was
also one of the first occasions that where organization leaders began to push for a right to control how facts associated
with how their games were used by third-parties. 85 This theme remains pervasive more than two decades later.
B. 1991: Prohibiting State-Sanctioned Sports Gambling
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The second hearing on legislation that became PASPA took place before the Senate Judiciary Subcommittee on Patents,
Copyrights and Trademarks on June 26, 1991. 86 The hearing included testimony on two separate bills, the first was
titled: “A Bill to Amend the Lanham Trademark Act of 1946 to Protect the Service Marks of Professional and Amateur
Sports Organizations from Misappropriation by State Lotteries”; and the second was titled: “A Bill to Prohibit Sports
Gambling Under State Law.” 87 The two bills were a transition from the hearing in the previous year because, for the
first time, Congress recognized the challenge in addressing sports gambling proliferation and managing the allocation
of resources to enforce a new gambling statute. 88
*344 Once again, Senator DeConcini delivered the opening statement in the second PASPA hearing as he had during
the first hearing. 89 DeConcini noted that S. 473, the service mark bill, was the same as was debated in the previous
Congress, but S. 474 was described as “a broader approach to the problem of sports gambling and is the byproduct of
information provided during last year's hearing.” 90 The Arizona senator argued that there were limits to the strategies
states utilized to raise money, stating: “I do not believe the answers to budgetary problems should be to increase the
number of lottery players or sports bettors.” 91
The first witness to testify in the June 1991 hearing was Senator Bill Bradley of New Jersey. 92 Bradley, a former
NBA player, noted that the $100 billion sports gambling industry appears attractive to states that are cash-strapped. 93
Senator Bradley testified that there were eight million gambling addicts in the United States and one million were
teenagers. 94 Bradley stressed that it was his opinion that legal gambling would likely increase illegal gambling, creating
“an atmosphere that invites corruption.” 95 The hypothesized idea was that legalized gambling was likely to shift the
focus of the game from being about the skill of the athletes to being about beating point spreads. 96 Senator Orrin Hatch
of Utah, who testified immediately *345 after Bradley, echoed Bradley's view that legalized gambling would increase
the size of the illegal gambling market. 97
Senator Chuck Grassley of Iowa challenged Senator Bradley, arguing that the professional sports leagues have seemingly
acquiesced to gambling on sports using team logos in Nevada's casinos. 98 Grassley stated that he was “curious” as to
why the focus was placed on state-sponsored lotteries when the vast majority of gambling takes place outside of regulated
markets. 99 Grassley's comments were among the few voices questioning the efficacy of the proposed legislation. 100
Grassley's skepticism, however, did not deter the onslaught of war stories from sports league representatives.
Commissioner Tagliabue testified that the NFL strongly endorsed the restrictions proposed in S. 474. 101 Tagliabue
then informed the Senate Subcommittee that as a seventeen-year-old at summer camp, he recalled players being offered
money, and he opined that the money being offered to the youth at summer camp led down a road to point shaving and
corruption. 102 Following Tagliabue's testimony, the Commissioner of Baseball, Francis Vincent, testified. 103 Vincent
stated that the office of the Commissioner of Baseball was created as a direct result of the 1919 World Series scandal. 104
Vincent noted that state-sponsored sports gambling runs the risk of undermining the integrity of the sport. 105 Legalized
betting would be unlikely to slow illegal gambling because illegal bookmakers allow gamblers to bet on credit. 106 The
third in the trifecta of sports league chief executives was NBA Commissioner David Stern, who stressed that statesanctioned sports gambling would create “point spread fans,” or fans who do not care about winning but only whether a
team covered the *346 point spread. 107 The statement submitted by National Hockey League (NHL) General Counsel
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Gil Stein echoed the sentiment of the three commissioners. Stein noted that the NHL believed legalized gambling would
harm the integrity of the game, without providing specifics. 108
Chicago Bears linebacker Mike Singletary made a statement following the testimony of the commissioners. 109 Singletary
argued that state-sponsored gambling would create an added stressor on America's youth. 110 Singletary also suggested
that he might have concerns about teammates playing to win if sports gambling were to be legal across the United States-the implication being that some professional athletes may seek to supplement their income by wagering against their
own teams. 111 Valerie Lorenz of the National Center for Pathological Gaming argued that the creation of new forms
of gambling would likely attract new gamblers. 112 Lorenz's concern was shared by James A. Smith, the Director of
Government Relations for the Christian Life Commission of the Southern Baptist Convention. 113
The second hearing in the evolution of PASPA revealed many themes similar to those in the previous hearing. The
proposed legislation was widely supported, with few speaking out in opposition. 114 The sports leagues advocated
for the bill becoming law, arguing that it was necessary to protect the integrity of the products they sell and that
there was an increased risk of corruption of young members of society without it. 115 The lone sports-league-affiliated
dissenter was former Oakland Raiders defensive end Ben Davidson who testified alongside a representative for the
*347 Massachusetts State Lottery and stated that state-regulated gambling is the lesser evil in comparison to illegal
gambling. 116 The New York Times covered this second hearing and noted that the legislation was unlikely to pass. 117
Before the fourth quarter of 1991, Congress would hold their ultimate hearing on the PASPA legislation.
C. 1991: Professional and Amateur Sports Protection Act
The final congressional hearing on legislation that would become PASPA occurred on September 12, 1991, before the
House of Representatives Subcommittee on Economic and Commercial Law. 118 Representative Jack Brooks of Texas
opened the meeting and expressed that he had observed a growth in the public's fascination with sports wagering. 119
Brooks stated that the purpose of the hearing was to consider whether sporting events were too sacred to the American
way of life to exclude them as a means of generating revenue for the states. 120
The House Subcommittee heard from a series of panels. The first panel consisted of Commissioner Tagliabue, Boston
Celtics President Arnold “Red” Auerbach, Baltimore Orioles Assistant General Manager Frank Robinson, and Richard
Schultz of the NCAA. 121 Tagliabue stated that he objected to the term “lottery” being used in the proposed legislation;
instead he wished for it to be replaced with the term “gambling.” 122 Tagliabue testified that when he was in college at
Georgetown University, he played in a fixed basketball game at Madison Square Garden. 123 He believed that gambling
on sports needed to be clearly marked as illegal. 124 Tagliabue concluded *348 that former United States Attorney
General Nicholas Katzenbach believed that the proposed statute was directly related to the anticorruption statutes of the
1960s. 125 Auerbach testified that the NBA was so concerned with the potential manipulation of games that at one point
in time players warming up for a game were banned from speaking with anyone not in a team uniform. 126 Auerbach
stated that fans would suspect a fix is in place anytime a player misses a shot. 127 The NBA's position was that the
proposed legislation would preserve “our image throughout the world.” 128
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Frank Robinson testified that professional baseball players are humans subject to the same faults as others, and statesanctioned sports betting may present too much temptation for some players to resist. 129 Robinson testified that he
believed that legalized sports betting would multiply the amount of money already being illegally wagered, and for
that reason it required intervention. 130 Richard Schultz of the NCAA argued that NCAA players are susceptible to
match fixers because players can be convinced to win and simply not cover the point spread. 131 Schultz noted that
the grandfathering clause in PASPA was supported by the NCAA because sports betting *349 revenue was already
included in the budgets for some states. 132 Schultz concluded by noting that illegal gambling and legal gambling pose
identical problems from the NCAA's perspective. 133
Richard May of the National Conference of State Legislatures appeared before the Subcommittee and noted that
although his organization does not take a position on sports gambling, the proposed bill preempts states' rights in
““conducting their own fiscal affairs.” 134 Thomas O'Heir testified that the positions taken by the sports leagues were
hypocritical because they had accepted advertising money from lotteries for years and were untroubled by sports
wagering in Nevada for more than fifty years. 135 C. William Byrne, athletic director at the University of Oregon, also
expressed opposition to the proposed House bill, noting that he was aware of football pools that take place among
staffers on Capitol Hill. 136 He further observed that those games are more expensive than the games offered by the
Oregon lottery. 137 Byrne further noted that the money generated by the Oregon lottery has gone back into funding the
university. 138 Byrne's testimony represented one of the few dissenting voices among those who perceivably had interests
associated with the sports leagues. 139
The final hearing regarding PASPA contained similar themes to the previous two hearings. The sports leagues' opposition
focused on hypothesized threats to integrity, and opposition to the bill centered on the impingement of states' rights and
possibilities of lost revenue. 140 Additionally, those who opposed the bill focused on the apparent hypocrisy of the sports
leagues not having previously *350 challenged Nevada over the use of league marks. 141 In the aftermath of the third
hearing on PASPA, the Justice Department weighed in on the proposed statute.
In a letter to Judiciary Chairman Joseph Biden, Assistant Attorney General W. Lee Rawls expressed several concerns
with the proposed legislation. 142 Notably, Rawls flagged that the proposed legislation would shift primary responsibility
for determination of the legality of gambling activities from the states to the federal government. 143 The Justice
Department also expressed concerns that the proposed legislation contained a number of exemptions that seemingly
cannibalized the intentions of lawmakers. 144 However, the most stark realization of the Justice Department's letter
was the assertion that “[i]t is particularly troubling that S. 474 would permit enforcement of its provisions by sports
leagues.” 145 Despite the Justice Department's opposition to the bill, a Senate Report in November 1991 endorsed the
proposed bill. 146
The Senate Report noted that, despite opposition to the proposed legislation, the Senate Judiciary Committee favorably
recommended the bill. 147 The Senate Report, authored by Senator Biden, stated that federal intervention was necessary
because:
Sports gambling is a national problem. The harms it inflicts are felt beyond the borders of those [s]tates that
sanction it. The moral erosion it produces cannot be limited *351 geographically. Once a [s]tate legalizes
sports gambling, it will be extremely difficult for other [s]tates to resist the lure. The current pressures in
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such places as New Jersey and Florida to institute casino-style sports gambling illustrate the point. Without
[f]ederal legislation, sports gambling is likely to spread on a piecemeal basis and ultimately develop an
irreversible momentum. 148

Senator Grassley was the lone dissenting voice in the Senate Report, expressing his concerns that PASPA was a
substantial intrusion into states' rights. 149 Grassley's remarks, which fell on deaf ears, concluded by articulating that
“[s]ports pool lotteries pose no threat to the integrity of professional sports. Rather, they are a potential new source of
substantial nontax revenue for the many important programs funded by [s]tate lotteries.” 150 PASPA successfully passed
nearly unanimously in the Senate and by voice vote in the House. President George H.W. Bush signed it into law on
October 28, 1992. 151 The legislation, however, underwent tremendous changes prior to passage.
D. Evolution of the Professional and Amateur Sports Protection Act
The hearings held about PASPA and its predecessors featured a debate on four statutes. The first hearing's subject was
S. 1772. 152 S. 1772 was referred to as the “Sports Service Mark Protection Act of 1989.” 153 The bill was to modify
the Lanham Act by including a provision banning any state or other jurisdiction in the United States from sponsoring,
operating, advertising, or promoting any lottery or gambling scheme that directly or indirectly “uses or exploits ... a
*352 service mark owned by a professional sports organization.” 154 Any state-run lottery or gambling scheme that
was based on games of a professional sports organization would be deemed to be exploiting said mark. 155 The original
version of legislation that would become PASPA contained no exemptions. 156
The second hearing regarding legislation that would become PASPA heard testimony on two separate bills--S. 473
and S. 474. S. 473 was a modified version of S. 1172, containing expanded definitions noting that a state may not use
geographical references in place of team names as a means of defeating the intent of the statute. The bill also added
applicability to amateur sports organizations. 157 S. 473 also exempted from application gambling or wagering activities
that were conducted prior to August 31, 1990, and parimutuel racing. 158 S. 474 was a new bill that prohibited any state
from sponsoring, operating, advertising, authorizing, licensing, or promoting any lottery or gambling activity based
on a professional or amateur sports organization. 159 The statute also acknowledged that sports gambling threatens
the integrity of sports and granted a right of enforcement jointly to the Attorney General of the United States or a
professional or amateur sports league “whose games or performances are the subject of a prohibited lottery, sweepstakes,
or other betting, gambling, or wagering scheme.” 160 S. 474 also exempted schemes in existence between September 1,
1989, and August 31, 1991, and parimutuel racing. 161 The House debated an identical bill to S. 474 in the form of H.R.
74. 162
PASPA was a non-criminal statute limiting sports betting to several states that had already offered sports gambling
prior to the *353 start of the congressional hearings on the statute. 163 The final version of PASPA contained an even
more extensive exemption period and included a one-year window for New Jersey to add sports gambling in Atlantic
City. 164 In addition to the numerous exemptions contained within the final version of PASPA, the statute also contained
a unique provision granting professional and amateur sports leagues the authority to enforce the statute--equal to the
enforcement authority of the Attorney General. 165
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The passage of PASPA was a major milestone for both Congress and the professional sports leagues as it marked the
first wager-sports-specific piece of gaming legislation to be passed since the 1961 Wire Act. 166 Although the statute went
more than a decade without a significant challenge or even a single reported decision, the Justice Department articulated
the statute's downfall from the very beginning. 167 In Section II, this article examines the judicial challenges to PASPA
and provides an analysis of the Supreme Court's ruling ending the federal government's prohibition.
II. The Demise of PASPA
After PASPA's passage in 1992, the statute was commonly referred to as the Bradley Act, after Senator Bill Bradley's
*354 impassioned efforts to see the passage of the statute. 168 This version of PASPA created a prohibition on
government entities to “sponsor, operate, advertise, promote, license, or authorize by law or compact” a sports gambling
scheme that was not in place in between the time frame of January 1, 1976, and August 31, 1990. 169 This prohibition
effectively confined whole scale sports gambling to Nevada, granting the state a de facto monopoly. 170 The legislation
granted an exemption to at least three additional states--Oregon, Montana, and Delaware--and enabled them to provide
limited forms of sports gambling. 171 Despite testimony from the few skeptics, such as Romano Mazzoli of Kentucky,
who questioned whether the statute would have any level of effectiveness, and given the observation that sports gambling
already existed, primarily in black markets, passage was supported overwhelmingly by members of both parties in
Congress. 172 The need for PASPA was also questionable and some speculated it might be redundant, adding little to
existing anti-gambling laws including the Wire Act, Illegal Gambling Business Act (IGBA), and the Sports Bribery Act
of 1964. 173
The legislative history of PASPA reveals a great deal of confusion over the scope and even the objectives of the legislation,
as PASPA does not ban sports gambling; rather, the law only attempts to contain legal iterations of the practice to
exempted states. 174 The exemption for New Jersey was pushed for by New Jersey Senator Frank Lautenberg, who
feared that a sports-betting monopoly granted to Nevada would have devastating consequences for New Jersey's *355
Atlantic City casino industry; Lautenberg's plea would appear prophetic two decades later. 175
In addition to the substantive challenges to PASPA brought by New Jersey and Delaware, the only other attempts
to challenge the authority of the federal government under the statute were dismissed on procedural grounds before
addressing the constitutionality of the statute. 176 In Flagler v. U.S. Attorney for the District of New Jersey, the pro se
plaintiff filed a complaint arguing that PASPA violates the Tenth Amendment. 177 The district court concluded that
the plaintiff lacked constitutional standing to challenge the statute and dismissed the suit. 178 Similarly, several years
later, a court dismissed a lawsuit brought by the Interactive Media Entertainment & Gaming Association would also
be dismissed on standing grounds. 179 In the more than twenty-five years that PASPA existed as federal law, there were
only three reported decisions that addressed the substance of the statute itself, all originating from within the Third
Circuit. 180
*356 A. Office of Commissioner of Baseball v. Markell
PASPA's statutory language has led to several challenges regarding the constitutionality of the bill. 181 In 2009, Governor
Jack Markell of Delaware signed into law the Sports Lottery Act. The bill authorized the expansion of Delaware's
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existing sports-betting scheme, an exclusive NFL lottery scheme that required players to select a minimum of three
teams in a parlay format. 182 Governor Markell argued that the new lottery scheme would help alleviate the state's
$700 million budget deficit by an estimated $50-$100 million per year. 183 Markell's new law was quickly met with a
challenge from the major professional sports leagues and the NCAA, under a provision granting dual enforcement
authority to professional and amateur sports leagues, concurrent with the Department of Justice. 184 The challenge to
PASPA advanced by Delaware did not directly challenge the statute as a per se violation of an enumerated constitutional
provision but instead challenged the law under the doctrine of vagueness. 185 The Third Circuit Court of Appeals ruled
in favor of the sports-league plaintiffs, finding that PASPA was unambiguous as to its exemption regarding existing
schemes. 186
B. Christie I
The second substantive challenge to PASPA arose in 2012 when Governor Chris Christie of New Jersey signed into
law the Sports Gambling Law, which authorized casinos and racetracks to offer Las Vegas-style sports betting at their
facilities. 187 The sports leagues *357 quickly challenged the provisions of the law, arguing that New Jersey's law was a
direct affront to PASPA. 188 The challenge by New Jersey asserted that PASPA ran afoul of a number of constitutional
provisions--the anti-commandeering provision of the Tenth Amendment, the Due Process and Equal Protection Clauses
and their principles, and the doctrine of equal sovereignty or “Equal Footing Doctrine.” 189 In the district court, New
Jersey was unsuccessful in mounting its multifaceted constitutional attack on the law, and the court ruled that PASPA
was indeed a constitutional exercise of legislative authority. 190 In New Jersey's appeal to the Third Circuit, the court
reached a 2-1 decision in favor of the sports leagues, finding that PASPA was constitutional. 191 Judge Vanaskie,
concurring in part and dissenting in part, argued that although PASPA did not violate principles of equal sovereignty,
the statute did violate the anti-commandeering principles of the Tenth Amendment and should thus be invalidated. 192
In what appeared to be a final challenge to the constitutionality of PASPA by New Jersey, the state filed a petition to
the Supreme Court; however, the Court denied the petition. 193 The petition to the Supreme Court raised an additional
constitutional challenge regarding the legality of the conferral of an indefinite intellectual property right to the sports
leagues, an issue expressly forbidden by Article I, Section 8, Clause 8 of the Constitution. 194 Despite the finality of the
Supreme Court's denial of certiorari, Governor Christie signed into law a partial repeal of New Jersey's sports gambling
laws in 2014, something that the United States stated would not be in violation to PASPA in a brief filed with the Supreme
Court. 195
*358 C. Daily Fantasy Sports
Although litigation was the eventual cause for the downfall of PASPA and the inevitable increase in legalized sports
betting across the country, daily fantasy sports also played an important role in signaling a change in societal attitudes
to gambling products associated with and based on a sport. 196 The explosion of daily fantasy sports came in the wake
of a Justice Department crackdown on online poker websites and sports-gambling sites. 197 Though initially conceived
in the mid-2000s, daily fantasy sports took several years and the entrance of two venture-capital-backed companies to
really push the market forward. 198 The emergence of daily fantasy sports led many to speculate that the companies
entering this space would be prosecuted for violating federal and state gambling laws. 199 While many outside observers
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saw contests that looked like illegal sports betting products, the industry pushed back, citing an exemption for certain
fantasy sports in the Unlawful Internet Gambling Enforcement Act as evidence of widespread legality. 200 Although
this was a strained argument, because a rule of construction in the statute proscribed the Unlawful Internet Gambling
Enforcement Act from modifying any other federal or state law, 201 the public relations company successfully parlayed
this issue into a *359 meaningful diversionary tactic as the companies continued to grow, attracting hundreds of millions
in investment money. 202
Daily fantasy sports came to be known by the name “fantasy sports.” 203 This name established an association with
traditional season-long fantasy games, which were often played among small groups of friends for nominal amounts
of money. 204 The daily version shortened the temporal commitment, anonymized the competition, and increased the
frequency with which users could participate. 205 The anonymity and frequency of the contests drew skepticism that the
contests were indeed fundamentally distinct from widely-prohibited sports gambling, but by the time these contests had
gained widespread notoriety, they had hundreds of thousands of active users in the United States. 206 The two principal
companies had gained mainstream attention by devoting tens of millions of dollars to advertising budgets, which saw
television advertisements airing multiple times an hour on major networks during their peak. 207 The incessant television
advertising, in conjunction with several high-profile scandals regarding daily fantasy company employees playing on
competitors' websites, resulted in a series of state-level investigations--most prominently in New York. 208
As the industry continued to gain attention from state lawmakers who examined whether their gambling laws were
applicable to daily fantasy sports, a number of states began to express an interest in sports betting. 209 As Christie II
progressed, the momentum for *360 legalized sports betting continued to build, with many seeing daily fantasy sports
as a placeholder for legal sports betting. 210 By the time Christie II reached the Supreme Court, two of the plaintiffs in
the case had begun to express a desire for legalized sports betting, with NBA commissioner Adam Silver authoring an
op-ed in the New York Times. 211
D. Christie II
In New Jersey's second attempt to allow its residents to lawfully bet on sports, the governor signed into law a piece of
legislation that effectively repealed most regulations associated with sports gambling being conducted at the state's horse
racing tracks and casinos. 212 Shortly thereafter, the quintet of sports leagues who brought suit in Christie I reunified to
once again sue then-Governor of New Jersey, Chris Christie. 213 The New Jersey legislators had taken the advice of the
United States Solicitor General's office, which argued in Christie I that New Jersey was free to repeal “in whole or in part”
their sports gambling prohibitions without running afoul of PASPA. 214 Although the government had stipulated that
a repeal would not offend PASPA in Christie I, the sports league plaintiffs argued that, indeed, a repeal was tantamount
to an authorization, one of PASPA's forbidden acts. 215 However, the federal district court disagreed with the state's
*361 lawmakers, holding that PASPA was a valid preemption of even the state's efforts to repeal the existing gambling
laws. 216
Following a second 2-1 loss at the Third Circuit, the Christie II defendants petitioned for a rehearing en banc, which the
Circuit court granted. 217 Despite the extraordinary measure of granting a rehearing en banc, the Third Circuit bench
voted in favor of the plaintiffs by a vote of 9-3. 218 The majority opinion, authored by Circuit Judge Rendell, held that
New Jersey's 2014 law violated PASPA and determined that the partial repeals were tantamount to an authorization
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because they effectively determined where sports betting can take place, how it may take place, and who can place
wagers. 219 In addition to finding that the 2014 repeal was the equivalent to an authorization, the majority found that
PASPA does not commandeer the state legislature by requiring that the state maintain its laws because the majority
maintained that although a partial repeal would not comply with the statute, a full repeal would not offend PASPA. 220
The twelve judges were split 9-3 with two separate dissents filed. 221 Judge Fuentes, in his dissent with Judge Restrepo,
pointed out the absurdity of the linguistic gymnastics of equating a repeal with an authorization. 222 Judge Fuentes
highlighted the fact that the *362 majority's opinion would allow for the state to repeal all its gambling laws (which
does not offend PASPA) and then immediately begin passing restrictions, such as requiring a minimum age to wager. 223
Both dissents also highlighted the absurdity of states facing what is in effect an ultimatum, where they are forced to
choose between a “Wild West” with no laws governing sports betting or maintaining laws that they do not desire. 224
The grant of certiorari by the Supreme Court marked the first time the Court had the opportunity to interpret
the statute. 225 The Court framed the issue to be whether PASPA unconstitutionally commandeered the states in
contravention of New York v. United States and Printz v. United States by requiring New Jersey to maintain its laws
prohibiting sports gambling. 226 In ruling that *363 PASPA violates the anti-commandeering principle, Justice Alito
stated that the anti-commandeering principle is fundamental to creating accountability in the political system, and if
there are intrusions into state areas of authority, it can impermissibly muddy the waters as to who is responsible for
consequences of legislation. 227 In a damning condemnation of PASPA, Justice Alito wrote:
The PASPA provision at issue here--prohibiting state authorization of sports gambling--violates the anticommandeering rule. That provision unequivocally dictates what a state legislature may and may not do.
And this is true under either our interpretation or that advocated by respondents and the United States. In
either event, state legislatures are put under the direct control of Congress. It is as if federal officers were
installed in state legislative chambers and were armed with the authority to stop legislators from voting on
any offending proposals. A more direct affront to state sovereignty is not easy to imagine. 228

In addition to finding that PASPA impermissibly commandeered the New Jersey legislature, the majority found that
the offending provisions of PASPA were not severable, thereby dooming the entire statute. 229 The Court held that the
provision of PASPA prohibiting state action could not be severed from the provision prohibiting private action, ruling
that Congress intended the public and private prohibitions to be deployed in tandem and, without one, the other must
similarly fail. 230 In his concurring opinion, Justice Thomas added that the question to ask regarding severability is
whether Congress would have desired the statute to be passed absent the *364 severed portion, which in this case the
answer was no; as such PASPA was unsalvageable. 231
The death of PASPA has ushered in a new era. For the first time in the new millennium, states are able to authorize sports
wagering for their citizens. However, the rise of opportunity for the padding of state coffers is not without challenges.
Indeed, there remains a number of challenges for states at both the federal and state levels, as well as obstacles from
private enterprise. 232 Overcoming these challenges will be easier for some areas than it will be for others. Despite this,
there is an initial level of enthusiasm surrounding the opportunity for a new source of revenue. 233
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III. The Rise of Legal Sports Betting
Contrary to the perceptions that sports betting was widely desired and PASPA was the sole obstacle in its way, there
are numerous remaining obstacles to widespread gambling legalization. In fact, nearly every state has maintained laws
prohibiting sports wagering. 234 The challenges regarding legalizing sports betting in many states are complex and have
both regulatory and political obstacles. For example, the political climate in a variety of states remains quite conservative
on issues like gambling. 235 This moral opposition and its political consequences may be a more substantial obstacle to
legalization in a state like Utah than the task of repealing *365 state laws governing sports betting. 236 Likewise, at the
federal level, there are a number of federal laws that may continue to act as an obstacle to the spread of sports wagering.
A. Federal Obstacles
Federal law is replete with a variety of statutes that continue to pose some obstacles for the expansion of sports betting
into some states. Although larger states may be of sufficient size for companies to invest in the technology necessary to
confine sports betting geographically within the state, other more sparsely populated states may lag behind in attracting
such companies, particularly in the realm of mobile betting if there is a requirement that infrastructure be physically
located within a particular state. 237 This is a primary concern under the Wire Act. 238
1. The Wire Act
The Wire Act was one of the crowning achievements of then-Attorney General Robert F. Kennedy's Department of
Justice in its war against organized crime during the early 1960s. 239 The statute emerged out of the Kefauver Committee
hearings nearly a decade earlier, 240 and after a series of deliberative hearings, which debated *366 the intended scope
of the statute, the bill was finally passed. 241 Liability under the Wire Act requires several elements: (1) being in the
business of betting or wagering; (2) knowing use of a wire communication facility; (3) transmitting bets or wagers, or
information to assist in placing bets or wages, in interstate or foreign commerce; (4) the subject of the bets or wagers must
be a sporting event or contest. 242 The statute further contains a safe harbor provision that exempts the transmission of
information (not bets themselves) in placing bets or wagers on a sporting event or contest, so long as the transmission
is lawful in both the sending and receiving jurisdictions. 243
One of the most important inquires for a Wire Act claims centers on who is in the business of betting or wagering. 244 The
exact meaning of being in the “business of betting or wagering” is well established in jurisprudence, and there is evidence
that Congress intended the statute to target “layoff men” or big team bookies who use networks to limit their risk across
the country. 245 The Wire Act was intended to serve as means of attacking criminal organizations that otherwise were
able to avoid prosecution (in an era before the Racketeer Influenced and Corrupt Organizations Act), and as a result,
it has been argued that the language “business of betting or wagering” was intended to apply broadly to include many
individuals associated with organized crime while excepting the casual bettor. 246
Although the Wire Act was drafted to target organized crime in an era in which criminal organizations drove fear into
politicians and citizens alike, the statute remains a real obstacle to legalized *367 gambling because of unresolved
questions about cross-border transmissions and the scope of the safe harbor exemption. 247 New Jersey has recently tried
to note that intermediate routing should not determine the location of the information, seemingly anticipating questions
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about the Wire Act's implication in such an interest. 248 However, as nearly six years of litigation with New Jersey and
the private sports leagues over the scope of federal law show, New Jersey's opinions on the scope of federal law do not
necessarily reflect the view of the federal government. 249 Some have speculated that the federal government may be
unlikely to interfere in states' efforts to generate revenue and respect gaming operators desire to provide a cost-effective
service by locating servers in a central location and transmitting information, creating a spoke network. However, risk
managers for gaming companies may see the risk as too great in the absence of further clarification. 250
2. Indian Gaming Regulatory Act
In addition to the Wire Act, federal law has several other gaming-specific statutes that may complicate the spread of
legalized sports *368 betting. One that impacts both federal and state actions is the Indian Gaming Regulatory Act
(IGRA). 251 The IGRA was passed by Congress as a means of implementing a level of federal regulation on the growing
Indian gaming industry, which had begun to gain a significant foothold in many states by the time of its passage. 252 The
IGRA established the National Indian Gaming Commission, which was granted authority to oversee gaming conducted
on Indian lands. 253 The Act further divides gaming activities into three regulatory classes. 254 The first class of gaming
is to be regulated exclusively by the tribes; the second class by the tribes and the National Indian Gaming Commission;
and the third class is to be regulated by the states and tribes, and includes “all lotteries, card games, and games of chance
other than bingo--these games must be conducted pursuant to a tribal-state gaming compact. 255
The location of sports betting in the three-class system has been the subject of debate, with some believing sports betting
would fall into Class II and others believing that sports betting is a Class III activity. 256 Although likely desirable for
sports betting to fall into Class II, this position is historically undermined by a variety of different sources including
the Code of Federal Regulations, which states that Class III gaming includes: “Any sports betting and parimutuel
wagering including but not limited to wagering on horse racing, dog racing or jai alai.” 257 Florida Attorney General Bill
McCollum echoed this opinion in an Advisory Opinion, issued at the request of then-Florida Speaker of the House Marco
Rubio, where *369 the Florida attorney general quoted the language of the Code of Federal Regulations articulating
that sports betting is a Class III activity. 258
The probable classification of sports betting as a type of Class III gaming activity potentially complicates matters for
both states and tribes, as gaming compacts are often the result of months and even years of negotiations. 259 Because of
this, states that have tribal compacts may face substantial challenges to renegotiating what share of revenue each party
to the compact will receive. 260 The IGRA is likely to remain one of the biggest obstacles to the spread of legalized sports
betting. Without sports betting, Indian gaming generated more than $31 billion in 2016, nearly three times what the
private casinos in Nevada generated in the same period. 261
3. The Unlawful Internet Gambling Enforcement Act
The third federal statute that may inhibit the spread of legalized sports gambling is the Unlawful Internet Gambling
Enforcement Act (UIGEA), the statute whose exemption for fantasy sports was largely responsible for the emergence
of daily fantasy sports. 262 Although the statute is of questionable application to the daily fantasy industry, largely as
a matter of semantics, lobbying, and contest structures, there is no question that UIGEA implicates sports betting. 263
UIGEA is a 2006 law that targets payment processors like Visa, MasterCard, and PayPal. 264 The statute also implements
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requirements on banks *370 regarding the facilitation of payments to gambling websites. 265 Although the statute does
not modify any existing state or federal laws, it contains a cornucopia of exemptions and is targeted at illegal websites. 266
There are likely questions among payment processors and banks leery of processing transactions due to federal regulatory
uncertainty, even though the statute specifically exempts intermediate routing, unlike the Wire Act. 267
The marijuana industry may also serve as a model for caution by the banking industry. 268 Banks have generally shied
away from accepting business relationships with organizations in the marijuana industry because of concerns about
exposure to federal banking laws. 269 Although UIGEA certainly has some provisions built in, such as predetermination
about intermediate routing, the traditionally conservative banking industry may be cautious about facilitating some
relationships in the industry, particularly because some companies seek to test the boundaries of regulators with
innovative products. 270 Whether the federal obstacle is UIGEA, or some other banking, finance, or securities statute,
the path forward likely contains a number of challenges for operators to overcome before sports betting takes off in
every state. Existing federal statutes are but one part of a trident hindering the widespread expansion of legalized sports
betting. In the next subsection, this article examines state-level obstacles to expanded sports gaming.
*371 B. State Obstacles
State-level obstacles to expanded sports wagering are the largest impediment to widespread brick and mortar casinostyle wagering like the type of sports wagering most commonly associated with Nevada. 271 Although brick-and-mortar
wagering is a huge step forward from a near total prohibition, its revenue potential is dwarfed in comparison to
the potential revenue associated with mobile wagering. 272 Early projections estimate that by 2025 there may be as
many thirty-seven states offering sports betting but perhaps only a dozen offering mobile or online wagering by that
time. 273 One of the most pressing issues for many states is whether offering sports betting would require a constitutional
amendment for casinos and regulators to oversee the practice. 274
1. State Constitutions
Many state constitutions restrict the expansion of gambling within the state and require amendments for there to be
offerings of new types of wagering. 275 Amending state constitutions is often an arduous process for lawmakers and
citizens alike. For example, the procedure for amending the California constitution has several methods which can be
undertaken. 276 First, two-thirds of each chamber of the legislature must propose an amendment for *372 ratification
by the registered voters in the state. 277 Second, petitioners in the state can collect signatures, totaling at least 8% of
the votes cast in the most recent gubernatorial election, to qualify to have the proposed amendment placed on the
ballot. 278 The third means is through a state constitutional convention, whereby two-thirds of the legislature agrees to
call a constitutional convention, which places the proposed measure on the ballot in the next general election. 279 The
procedure for amending state constitutions is intentionally arduous, and for states that require amendments to offer
sports betting, there may be an added delay while legislators attempt to ensure sufficient voter interest before legislators
invest time, money, and political capital into such an initiative.
Some states have begun to consult with their attorney generals regarding the feasibility of offering sports betting. 280
Colorado legislators asked the state attorney general about two questions regarding the possibility of bringing sports
betting to the state. 281 First, lawmakers wanted to know whether a constitutional restriction on lotteries would restrict
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sports betting, to which the attorney general responded that sports betting would not require a constitutional amendment
in the state. 282 Second, lawmakers asked what would be necessary to offer sports gambling under Colorado law, to
which Colorado Attorney General Cynthia Coffman responded that it could be accomplished through an amendment
to the state's criminal code. 283 Relatedly, other state regulators have also anticipated the rise of sports betting and have
started studying the issue and making recommendations. 284 Although many states are *373 beginning to move to seek
opinions and studies on the feasibility of issues regarding the legalization of sports betting, the hurdle that continues to
surface in many states is the impact of existing relationships with tribal gaming partners within the states.
2. Tribal Gaming Compacts
With its passage in 1988, the IGRA became a landmark piece of legislation. 285 In the decades following its passage,
Indian gaming in the United States has seen gaming revenues increased from $100 million in 1988 to more than $28 billion
in 2013. 286 The tribal-state gaming compacts, in sheer economic terms, are remarkable successes; however, compromises
in the negotiations have meant underserved demand. 287 There have also been significant disagreements over the scope
of permitted games in some states. 288 Unfortunately for state legislators looking to jump at the opportunity to quickly
supplement state budgets, there is another challenge. To avoid frequent tinkering or ongoing struggles over issues
within the compacts, some states, such as Oklahoma, have structured the agreements such that every amendment means
reopening negotiations. 289
The National Indian Gaming Association itself has been quite cautious about wading into the sports betting waters. 290
The National Indian Gaming Association has voiced support for expanded sports betting provided sports betting,
satisfies nine enumerated conditions:
*374 1. Tribes must be acknowledged as governments with authority to regulate gaming;

2. Tribal Government Sports Betting revenues will not be subject to taxation;

3. Customers may access Tribal Government Sports Betting sites as long as Sports Betting is legal where
the customer is located;

4. Tribal rights under the IGRA and existing Tribal-State gaming compacts must be protected;

5. IGRA should not be opened up for amendments;

6. Tribal Governments must receive a positive economic benefit in any federal Sports Betting legalization
proposals;
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7. Indian Tribes possess the inherent right to opt into a federal regulatory scheme to ensure broad-based
access to markets;

8. Tribal Governments acknowledge the integrity and protection of the game and patron protections for
responsible gaming are of the utmost importance; and

9. Any consideration of the use of mobile, online or internet gaming must adhere to these principles. 291

The provisions laid out in the National Indian Gaming Association resolution are likely to be quite contentious in some
jurisdictions, especially in some states where legislators seek to maximize the take for their interests. 292 One additional
challenge for tribal interests is that although many states seek to maintain good relationships with tribal governments,
most states are immune from suit in the event of bad faith negotiations by virtue of the Eleventh Amendment. 293
*375 3. Tax Rates
In addition to challenges in passing legislation via obstacles with state constitutions and previously existing tribal gaming
compacts, another problem states will have to grapple with is implementing reasonable tax rates. In its legislation,
Pennsylvania set the sports betting tax rate at 36% of revenue, a figure arrived at by doubling the applicable tax rate
for revenue coming from casino table games. 294 In comparison to Nevada, which has been offering sports betting for
decades and taxes the activities at 6.75%, the Pennsylvania rate is astronomical. 295 Pennsylvania also charges a onetime $10 million fee for a sports gambling license, limiting the size of a company that may be able to enter the market;
and with sportsbook profits often operating on tight margins, high tax rates may mean a small number of companies will
want to compete in the market. 296 Although markets like Pennsylvania's may still be able to attract sportsbooks, even
with astronomical tax rates, smaller states with more limited populations may not have such luck. The final potential
obstacle to widespread legalized wagering explored in this article is the potential for lawsuits initiated by private party
sports leagues.
*376 C. Private Sports League Challenges
Perhaps an inevitability will be a legal challenge from one or several of the same five plaintiffs who have initiated the
three substantive PASPA lawsuits: the four major professional sports leagues and the NCAA. The sports leagues have
been quite vocal in requesting what have been termed “integrity fees” from states that offer legalized sports betting. 297
Integrity fees have been referred to as a tax on sports betting revenues. 298 First appearing in draft legislation in Indiana,
a variety of bills across the country have included these fees. 299 The idea originates from regulations in France, where
professional leagues receive a percentage of money from the gambling operators' revenues from league games. 300
Sports league executives, in particular NBA Commissioner Adam Silver and Major League Baseball Commissioner Rob
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Manfred, have led the push for leagues to receive a royalty; however, their reliance on the model implemented in France,
and to a related extent in Australia, neglects to account for U.S. law, in particular, the First Amendment. 301
The two most vocal commissioners have framed their desire around an integrity fee as being associated with the “league's
intellectual property.” 302 The commissioners' framing of the issue is, however, not entirely accurate, as much of the
information necessary *377 to operate a sports gambling operation exists in the public domain, and the leagues have
previously litigated and lost the right to be compensated for the information that they now seek compensation. 303
Although all of the major sports leagues would likely desire to overturn the existing precedent that seems to exclude
their ability to obtain intellectual property rights in the games and scores, this has long been flagged as not within the
scope of existing copyright law and a potentially problematic exception to fundamental understandings of intellectual
property rights. 304 Despite what is a pretty formidable challenge in overcoming precedent, dating back to the turn of
the twentieth century, both Commissioners Silver and Manfred, as well as NHL Commissioner Gary Bettman, have all
attempted to lobby state lawmakers to pass legislation imposing integrity fees. 305
Although the push for integrity fees has not been successful in states that have passed bills legalizing sports wagering,
there exists another route for the sports leagues. As the sports leagues have not had success lobbying on a stateby-state basis, they may seek to initiate a lawsuit or lawsuits against gaming operators over perceived intellectual
property infringements. 306 The NBA has already sought to subvert the lack of a legislative royalty fee, by announcing
a partnership with MGM International, which will see the casino giant *378 as the NBA's official gaming partner. 307
Though this partnership enables MGM casinos to utilize NBA logos and the NBA's real-time data feed, questions remain
as to what value the partnership will add for MGM beyond being able to use team logos. 308 Although the deal seems
questionable, given the lack of proprietary content within the NBA's official data, at some point the NBA and other
leagues may seek to initiate lawsuits against companies not using official data feeds despite what appears to be a likely
negative outcome given existing case law. 309
The death of PASPA is but the removal of a single obstacle in the challenge of widespread sports wagering. Though a
formidable hurdle has been cleared, there remain additional complications at the federal, state, and organizational levels.
Much remains uncertain regarding the future of sports betting in the United States, and valuable lessons have and will
continue to be learned. In the following section, this article examines some of the areas that have been pushed to the
background in the wake of the excitement over the fall of PASPA. 310
IV. Averting Disaster
The excitement over the freedom to legalize sports wagering has gripped state lawmakers across the country like a vice,
but the legalization of sports wagering brings with it tremendous risks to sports, bookmakers, and the public. 311 One
of the biggest costs associated with the risks is the necessity for lawmakers to take steps *379 to manage their states'
exposure. Among the early failures are Pennsylvania's 36% tax rate, which threatens the viability of sports betting in the
state. 312 Noncompetitive tax rates are a very real threat keeping legal bookmakers out of the marketplace or making
it so expensive that they cannot offer competitive betting lines in comparison to bookmakers in the illegal market. 313
If states do not offer competitive pricing to illegal bookmakers, legalized sports wagering will fail to recapture bettors
from the illegal market, and PASPA's death will appear as little more than a few pages in a textbook in the annals of
history. The sports leagues' entitlement to an integrity fee is not based on strong legal ground; however, protecting the
integrity of both sports and sportsbooks must be a top priority of lawmakers.
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A. Integrity Issues
There are two layers of integrity issues. The first is ensuring the integrity of the sportsbooks themselves, and the second
is ensuring that the integrity of the underlying sports events is protected with a robust system of checks and balances.
Ensuring the integrity of sportsbooks is necessary to ensure that consumers are engaging in a fair transaction and that the
imprimatur of state endorsement through regulation is not undermined. The integrity of sports betting operators requires
several components; like financial operators, it is necessary to ensure that employees are not misusing proprietary or
consumer information for personal gain. 314 The alleged misuse of insider information also arose in the daily fantasy
sports industry. 315 For *380 example, an employee at DraftKings who had access to information that provided him
with a competitive advantage, and he won more than $350,000 in a contest on rival FanDuel, DraftKings's rival. 316
Another story of alleged misconduct by the major players in the daily fantasy industry describes a DraftKings's executive
pulling up a consumer's line-up on his phone and mocking his player selections at a party. 317 To prevent these types of
abuses, states looking to license and regulate sports betting will need to implement consumer protections. Massachusetts
gaming regulators have suggested that advertising consumer protections may actually encourage bettors to migrate from
the black market to the legal market. 318
Protecting the integrity of legal sports betting markets through transparent regulations that ensure solvency and
protection against abuses is one way that state-licensed sportsbooks can entice consumers to use their products. 319
Although states and casinos continue to push back against paying an integrity fee to the sports leagues, both leagues and
sportsbooks have an interest in protecting the integrity of the underlying sporting events from corruptors. 320 Protecting
the integrity of sports has been a primary concern for American sports leagues since at least 1919, when the Chicago
White *381 Sox allegedly fixed the World Series at the urging of reputed organized crime figure Arnold Rothstein. 321
The methods of detection have improved greatly, but many of the sources of sports corruption are the same today as
they were in 1919. 322
The increased sophistication in sports integrity is being publicly driven by several for-profit companies that monitor
online gambling line movements looking for anomalous, suspicious, or unexplained changes in pricing, which might
indicate some form of corruption taking place. 323 Though these companies operate for profit, the models they use to
detect corruption are not overly sophisticated. Similar studies have been run in academia with little cost, essentially
raising questions about the proprietary nature of the integrity models. 324 Relatedly, there are also substantial questions
about the proprietary nature of the data these companies collect and analyze, and internal reports indicate that much
of the information appears to be scraped from various sports betting websites. 325 There are meaningful questions
surrounding the efficacy of entrusting for-profit entities with protecting the integrity of sport when the companies may
have conflicting incentives to report or not report information depending on who is employing the companies. 326
Although private parties may appear equipped to protect sports organizations, they lack the law enforcement capabilities
of local, state, and federal *382 government agencies, such as the power to obtain search warrants and conduct
investigations where witnesses are under an obligation to cooperate. The concept of trusting private organizations that
lack any authority to take action when they identify a potential indicator of corruption is problematic for regulators
who want to ensure that there is an efficient system for deterring corruption.
Currently, federal laws such as the Sports Bribery Act, 327 as well as the patchwork of state laws addressing sport
corruption, are outdated and require updating to address modern criminal structures and create a system that encourages
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individuals to come forward with information through mechanisms such as whistleblower protections. 328 Despite
relative silence from early state adopters and delegation to operators on how to protect the integrity of sports, there have
been emergent calls from some congressional members to begin reexamining federal laws on the issue and to implement
some new regulations that would bring uniformity into the system. 329 Protecting the integrity of both sports events and
sportsbooks is critical to ensure a properly functioning wagering market, as well as ensuring resources are available for
individuals experiencing problematic gambling behaviors.
B. Public Health
Public health concerns associated with gambling are among the most commonly cited reasons for prohibiting and limiting
access to gambling facilities and websites. 330 Indeed, “problem gamblers” can be a massive cost to society, especially
when safeguards and systematic protections fail to protect individuals. 331 One study found *383 that by the time the
average problem gambler seek help, he has already amassed nearly $47,000 in gambling debt on average. 332 Many
gambling sites now include self-exclusion options where bettors and, in some instances bettors' loved ones, can get
themselves (or their loved ones) blocked from accessing brick and mortar casinos or online sports betting sites; this is
often viewed as a minimal level protection. 333 Self-exclusion protocols are not flawless and are likely most effective for
bettors who are at an advanced stage of being ready to quit. Online websites can block internet protocol addresses, but
casinos face an added challenge of having to police self-excluders and those who the casino wishes to exclude. 334
The research on the efficacy of self-exclusion programs is mixed. One of the major long-term studies, conducted in 2010,
found that while many self-excluders had a positive experience with the program, more than half who tried to trespass at
casinos were able to do so. 335 There is promise in self-exclusion programs; however, there remains much to be learned
about what makes programs successful. 336 There are a wide variety of disparities within self-exclusion programs, some
which may make programs more or less successful than others. States need to begin educating themselves on the costs
and benefits of government-based self-exclusion, which effectively creates criminal or civil penalties for self-excluders
who trespass at casinos. 337 Additionally, consideration needs to be given *384 to who should be held responsible if selfexcluders gain access and cause personal financial harm. 338 Although self-exclusion has many variables, it is a baseline
protection that is necessary industry-wide. There are, however, more advanced options that progressive state legislatures
could implement in the realm of online wagering that may be more promising in identifying problem gamblers at an
early stage.
Many gambling sites collect large amounts of data regarding patterns of play by users, which can be compared against
other users to determine which users might be exhibiting problem gambling tendencies. 339 Several of the Diagnostic and
Statistical Manual of Mental Disorders V's criteria for problem-gambling signs could be identified using data from online
playing patterns, including “[r]epeated unsuccessful efforts to control, cut back on or stop gambling” and “[a]fter losing
money gambling, often returning [another day] to get even.” 340 Using data to identify problem-gamblers at an earlier
stage and implement interventions to provide assistance before the gambler incurs significant consequences would be a
meaningful advancement over what is currently being done in brick-and-mortar casinos and in overseas markets with
legal sports betting.
In addition to age and identity verifications, which are fairly commonplace in most gambling industries, the
implementation of impactful integrity provisions such as governmental oversight of integrity monitoring and the use
of data-based solutions to identify problem gambling tendencies can make meaningful advances in the United States
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sports betting market. Unfortunately, there has been an early rush to beat competitors to the market in some regions of
the *385 country, and consumer protection issues have been pushed to the back burner. 341 Although sports betting
promises to bring new revenue to the states, there is a risk that a system without checks and balances could end up costing
states more money in social costs than they could ever generate in tax revenue.
CONCLUSION
In a report commissioned for the American Gaming Association, Oxford Economics Group prepared an estimate of
what the economic impact of legalized sports betting might look like in the United States. 342 The report concluded
that the total economic impact could range from a little more than $10 billion annually to nearly $44 billion annually
if sports betting was widely available across the country. 343 It is also hypothesized that in certain environments there
could be more than $300 billion wagered annually and legally in the United States, which would rank sports betting as
the fifteenth-largest industry in the country. Three hundred billion dollars is roughly equivalent to two percent of the
country's gross domestic product. 344 Although the high-end estimates are likely overly rosy, many lawmakers have seen
the fall of PASPA as an opportunity to cure state budget problems. But, legal sports betting is unlikely to be a panacea
in terms of the ills of state tax revenue shortfalls. 345
The small margins within which betting operators have to generate a profit make it difficult to implement taxes that
would alleviate *386 deficits and allow operators to remain competitive with the illegal market. 346 The opportunity
for states to legalize sports betting should be viewed as an opportunity to give millions of Americans the ability to do
something legally that they were doing already. There certainly are risks associated with sports betting, both legal and
illegal, but the legal market offers great advantages because lawmakers can mandate standards to protect consumers,
operators, and sports leagues. The opportunity to make a risky behavior safer is what lawmakers should embrace, and
in many ways, legalization with proper implementation designed around consumer protection may be able to achieve
what the federal government never could--a means of curbing the illegal market.
The ability to legalize sports betting presents a tremendous opportunity, but also a tremendous risk for states. Much can
be learned from the deliberate and careful approach to the legalization of recreational marijuana in states like Oregon and
Washington, which have seen the growth of a now-booming industry. 347 This type of deliberate practice and attention
to detail is what is necessary to ensure that sports betting is a success as opposed to a mere fad that will only temporarily
serve as a substitute to the illegal market. Legalized sports betting has great potential, but its success will be measured
in years, not in months.
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provide protections to the sports leagues is perhaps ironic, given sports leagues' current assertions that they already possess
an enforceable intellectual property right. See Initial PASPA Hearing, supra note 46, at 253.

81

Id. at 263 (statement of Garo Partoyan, President, United States Trademark Association).

82

Id. at 264.

83

H.R. REP. NO. 101-681, pt. 1, at 192 (1990) (“[A] [s]tate-sponsored lottery based on sporting events will undermine public
confidence in the integrity of the sports involved, place undue pressure on players and coaches, and communicate negative
values about sports to the youth of America. The stamp of approval that government would put upon such a lottery by
sponsoring it could encourage a broad section of the population to participate in an activity that is much more than a mere
game of chance.”).

84

See id.

85

See Sports Betting Integrity Fee, LEGAL SPORTS REPORT, http://www.legalsportsreport.com/integrity-fee [https://
perma.cc/6YZP-YRZC] (last visited Oct. 11, 2018); Brett Smiley, U.S. Sports Betting in 2018: Timeline of State and Sportsbook
Developments, SPORTS HANDLE (July 2, 2018, 4:30 PM), https://sportshandle.com/us-sports-betting-in-2018-timeline-ofstate-and-sportsbook-developments [https://perma.cc/KBG6-F75U].

86

Prohibiting State-Sanctioned Sports Gambling: Hearing Before the Subcomm. on Patents, Copyrights and Trademarks of the
Comm. on the Judiciary, 102d Cong. 1 (1991) [hereinafter Second PASPA Hearing].

87

Id.

88

John T. Holden, Anastasios Kaburakis & Ryan M. Rodenberg, Commentary, Occam's Razor and Sports Wagering Law,
HARV. J. SPORTS & ENT. L. ONLINE DIG. 1, 3 (Jan. 25, 2015), http://www.harvardjsel.com/2015/01/occams-razor-andsports-wagering-law [https://perma.cc/C47G-YG6V]. One of PASPA's unique features was that it enabled professional and
amateur sports leagues to enforce the statute on their own. Id. Under previous conceptions of property rights, this would
appear to be problematic because the leagues have only an indirect connection with the information used by sportsbooks. Id;
Anastasios Kaburakis, Ryan M. Rodenberg & John T. Holden, Inevitable: Sports Gambling, State Regulation, and the Pursuit
of Revenue, 5 HARV. BUS. L. REV. ONLINE 27 at 1, 3 (Jan. 10, 2015).

89

Second PASPA Hearing, supra note 86, at 1 (statement of Sen. Dennis DeConcini).

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

28

Stadtmauer, Ethan 2/7/2019
For Educational Use Only

PROHIBITIVE FAILURE: THE DEMISE OF THE BAN ON..., 35 Ga. St. U. L. Rev. 329

90

Id.

91

Id. at 3.

92

Id. at 10. Bradley would later publish a book titled Values of the Game, though the book makes no reference to gambling or
his crusade for the passage of PASPA. SeeBILL BRADLEY, VALUES OF THE GAME (1998).

93

Second PASPA Hearing, supra note 86, at 10 (statement of Sen. Bill Bradley).

94

Id.

95

Id.

96

Id. at 12.

97

Id. at 16 (statement of Sen. Orin Hatch).

98

Id. at 17-18 (statement of Sen. Charles Grassley).

99

Second PASPA Hearing, supra note 86, at 19 (statement of Sen. Charles Grassley).

100

Id.

101

Id. at 21 (statement of Paul Tagliabue, Comm'r, National Football League).

102

Id. at 22.

103

Id. at 37 (statement of Francis T. Vincent, Comm'r of Baseball).

104

Id.

105

Second PASPA Hearing, supra note 86, at 37.

106

Id. (statement of Francis T. Vincent, Comm'r of Baseball).

107

Id. at 45 (statement of David J. Stern, Comm'r, National Basketball Association).

108

Id. at 59 (statement of Gil Stein, General Counsel, National Hockey League).

109

Id. at 66 (statement of Mike Singletary, Middle Linebacker, Chicago Bears).

110

Id.

111

Second PASPA Hearing, supra note 86, at 67.

112

Id. at 75 (statement of Valerie C. Lorenz, Ph.D., Director, National Center for Pathological Gambling, Inc.).

113

Id. at 91 (statement of James A. Smith, Director of Government Relations, Christian Life Commission of the Southern Baptist
Convention).

114

See id.

115

Id. at 199 (statement of Ben Davidson, Former Defensive End, Oakland Raiders).

116

Id. at 196.

117

Steven A. Holmes, League Heads Speak out Against Sports Lotteries, N.Y. TIMES, June 27, 1991, at B15.
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118

See Professional and Amateur Sports Protection Act: Hearing on H.R. 74 Before the Subcomm. on Econ. and Commercial Law
of the Comm. on the Judiciary, 102d Cong. 1 (1991) [hereinafter Final PASPA Hearing].

119

Id. (statement of Rep. Jack Brooks).

120

Id. at 2.

121

Id. at 9.

122

Id. at 10 (statement of Paul Tagliabue, Comm'r, National Football League).

123

Id.

124

Final PASPA Hearing, supra note 118, at 10 (statement of Paul Tagliabue, Comm'r, National Football League). It is worth
noting that neither PASPA nor any other federal statute makes all forms of sports gambling illegal. Some states even specify
that de minimis bets are lawful. See, e.g., ALA. CODE § 13A-12-21(b) (2017) (“It is a defense to a prosecution under this
section that a person charged with being a player was engaged in a social game in a private place. The burden of injecting
the issue is on the defendant, but this does not shift the burden of proof.”); KY. REV. STAT. ANN. § 528.010(1) (West
2017) (“A person who gambles at a social game of chance on equal terms with other participants does not otherwise advance
gambling activity by performing acts, without remuneration or fee, directed toward the arrangement or facilitation of the
game as inviting persons to play, permitting the use of premises therefor and supplying equipment used therein ....”).

125

Final PASPA Hearing, supra note 118, at 11 (statement of Paul Tagliabue, Comm'r, National Football League).

126

Id. at 32 (statement of Arnold “Red” Auerbach, President, Boston Celtics).

127

Id. at 32-33.

128

Id. at 33. Auerbach's comments neglect the fact that UK-based sportsbooks have offered wagers on U.S.-based sports since
at least the 1940s. History and the Start of Ladbrokes, GAMBLING SITES, https://www.gamblingsites.org/history/ladbrokes
[https://perma.cc/VZG5-R94K] (last visited Oct. 11, 2018).

129

Final PASPA Hearing, supra note 118, at 38 (statement of Frank Robinson, Assistant General Manager, Baltimore Orioles).

130

Id. at 39.

131

Id. at 43 (statement of Richard Schultz, Executive Director, National Collegiate Athletic Association).

132

Id. at 44.

133

Id.

134

Id. at 59 (statement of Richard May, Executive Director, National Conference of State Legislatures).

135

Final PASPA Hearing, supra note 118, at 68 (statement of Thomas O'Heir).

136

Id. at 73 (statement of C. William Byrne, Athletic Director, University of Oregon).

137

Id.

138

Id. at 74.

139

Id. at 73.

140

Id. at 158-59 (statement of James J. Davey, Director, Oregon State Lottery, Member, North American Association of State
and Provincial Lotteries).
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141

Final PASPA Hearing, supra note 118, at 159 (statement of James J. Davey, Director, Oregon State Lottery, Member, North
American Association of State and Provincial Lotteries).

142

See Letter from W. Lee Rawls, Assistant Att'y Gen., Dep't of Justice, to the Honorable Joseph R. Biden, Jr., Chairman,
Comm. on the Judiciary 1 (Sept. 24, 1991) [hereinafter Rawls Letter].

143

Id. (“Generally speaking, it is left to the states to decide whether to permit gambling activities based upon sporting events,
although [f]ederal law generally prohibits any use of an interstate facility in connection with such sports-based gambling
activities.”).

144

Id. at 2 (“Also unclear is the purpose of the exception for pari-mutuel racing in S. 474. Pari-mutuel racing is not an amateur
sport. Therefore, the bill's prohibition on sports-based lotteries would only apply to pari-mutuel racing--absent the express
exception--if pari-mutuel racing were a team sport. Further, the pari-mutuel racing exception raises questions about the
application of the proposed legislation to other sports, such as jai alai.”).

145

Id.

146

S. REP. NO. 102-248, at 1 (1991).

147

Id. at 3.

148

Id. at 5.

149

Id. at 12.

150

Id. at 17.

151

Professional and Amateur Sports Protection Act of 1992,
138 S. Ct. 1461 (2018).

28 U.S.C. §§ 3701-

04 (2012), invalidated byMurphy v. NCAA,

152

See Initial PASPA Hearing, supra note 46, at 6.

153

S. 1772, 101st Cong. § 2 (1990).

154

Id.

155

Id.

156

Id.

157

S. 473, 102d Cong. § 2 (1991).

158

Id.

159

S. 474, 102d Cong. § 4 (1991).

160

H.R. 74, 102d Cong. § 5 (1991).

161

S. 474 § 6.

162

Compare S. 474 § 1 (“This Act may be referred to as the “Professional and Amateur Sports Protection Act”'), with H.R. 74 §
1 (“This Act may be referred to as the ‘Professional and Amateur Sports Protection Act”’).

163
164

28 U.S.C. § 3704 (2012), invalidated byMurphy v. NCAA, 138 S. Ct. 1461 (2018).
Id. §§ 3701-04 (2012). Representative Brooks explained that the exemption for New Jersey was justified due to:
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New Jersey's unique role in the gaming industry. As most of you know, New Jersey has had a highly regulated, legalized gaming
industry in place in Atlantic City since 1978. There is no other State in the country except Nevada which has a comparable,
state-regulated gaming industry. New Jersey and Nevada are in direct competition when it come to the gaming industry.
Nevada already had legalized sports betting in place in its casinos. New Jersey has been considering this issue, but has not put
it on the ballot as yet. It just would not be fair for Congress to give Nevada a virtual monopoly on sports betting, without
first giving New Jersey residents the opportunity to vote on this proposal and decide it for themselves.
138 CONG. REC. 32,438 (1992) (statement of Rep. Brooks).

165

166

28 U.S.C. § 3703 (2012) (“A civil action to enjoin a violation of section 3702 may be commenced in an appropriate district
court of the United States by the Attorney General of the United States, or by a professional sports organization or amateur
sports organization whose competitive game is alleged to be the basis of such violation.”).
18 U.S.C. § 1084 (2012).

167

See Rawls Letter, supra note 142, at 3.

168

What Is PASPA, LEGAL SPORTS BETTING, https://www.legalsportsbetting.com/what-is-papsa/ [https://perma.cc/8VPKXZ4F] (last visited Oct. 11, 2018).

169

28 U.S.C. § 3702 (2012) (invalidated byMurphy v. NCAA, 138 S. Ct. 1461 (2018)).

170

Sean Gregory, The Risks and Rewards of the Supreme Court's Sports Gambling Decision, TIME (May 17, 2018), http://
time.com/5280442/supreme-court-sports-betting-repeal [https://perma.cc/YH86-D9ZJ].

171

Jason Goldstein, Note, Take the Money Line: PASPA, Bureaucratic Politics, and the Integrity of the Game, 11 VA. SPORTS
& ENT. L.J. 362, 362 (2012).

172

Final PASPA Hearing, supra note 118, at 92 (statement of Rep. Romano Mazzoli).

173

Matthew D. Mills, The Failure of the Professional and Amateur Sports Protection Act, 16 U. DENV. SPORTS & ENT. L.J.
215, 224-27 (2014).

174

See Second PASPA Hearing, supra note 86, at 2; Final PASPA Hearing, supra note 118, at 74.

175

Matthew T. Mierswa, Poor Man Wanna Be Rich, Rich Man Wanna Be King: The Battle to Legalize Sports Betting in the
Garden State, 38 SETON HALL LEGIS. J. 447, 451 (2014).

176

Flagler v. U.S. Att'y Dist. of N.J., No. 06-3699, 2007 WL 2814657, at *3 (D.N.J. Sept. 25, 2007).

177

Id. at *1.

178

Id. at *3. Flagler argued that:
[because] “[g]aming/gambling is not mentioned in the U.S. Constitution one way or another,” the decision on whether to allow
gambling in general, and gambling on sports specifically, should be reserved for the states. The complaint further states that
the PASPA does not fall under the powers of Congress derived from the Commerce Clause of the Constitution because the
activity it prohibits stays within borders of a single state.
Id. at *2 (citations omitted). The district court, however, found that the plaintiff failed to satisfy two of the three required
prongs for standing to challenge the constitutionality of the statute. Id. at *2-3. The district court relied on Lujan v. Defenders
Lujan v. Defenders of
of Wildlife to find that the defendant lacked standing. Flagler, 2007 WL 2814657, at *3 (quoting
Wildlife, 504 U.S. 555, 560-61 (1992)) (“First, the plaintiff must have suffered an injury in fact-an invasion of a legally protected
interest which is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical. Second, there
must be a causal connection between the injury and the conduct complained of-the injury has to be fairly traceable to the

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

32

Stadtmauer, Ethan 2/7/2019
For Educational Use Only

PROHIBITIVE FAILURE: THE DEMISE OF THE BAN ON..., 35 Ga. St. U. L. Rev. 329
challenged action of the defendant, and not the result of the independent action of some third party not before the court.
Third, it must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.”).

179
180

Interactive Media Entm't & Gaming Ass'n, Inc. v. Holder, No. 09-1301, 2011 WL 802106, at *10 (D.N.J. Mar. 7, 2011).
See

NCAA v. Governor of N.J., 730 F.3d 208, 209 (3d Cir. 2013), abrogated byMurphy v. NCAA, 138 S. Ct. 1461 (2018);

Office of the
Comm'r of Baseball v. Markell, 579 F.3d 293, 295 (3d Cir. 2009); NCAA v. Christie, 926 F. Supp. 2d 551,
554 (D.N.J. 2012).

181

See

NCAA, 730 F.3d at 209;

Markell, 579 F.3d at 293.

182

Dylan Oliver Malagrino, Off the Board: NCAA v. Christie Challenges Congress to “Move the Line” on the Professional and
Amateur Sports Protection Act, 118 PENN ST. L. REV. 375, 391-92 (2013).

183

Id. at 391.

184

28 U.S.C. § 3703 (2012) (providing the authority for civil enforcement of PASPA “by the Attorney General of the United
States, or by a professional sports organization or amateur sports organization whose competitive game ...”); Malagrino,
supra note 182, at 391-92.

185

Markell, 579 F.3d at 301.

186

Id. at 302-03.

187

Complaint for Declaratory and Injunctive Relief ¶¶ 22-26, NCAA v. Christie, 926 F. Supp. 2d 551 (D.N.J. 2012) (No. 2:12CV-04947), 2012 WL 3191255.

188

Id. ¶¶ 18-20.

189

Christie, 926 F. Supp. 2d at 554.

190

Id.

191
192
193
194

195
196

NCAA v. Governor of N.J., 730 F.3d 208, 240 (3d Cir. 2013), abrogated byMurphy v. NCAA, 138 S. Ct. 1461 (2018).
Id. at 241, 251 (Vanaskie, J., concurring and dissenting in part).
NCAA, 730 F.3d 208 (3d Cir. 2013), cert. denied, 134 S. Ct. 2866 (2014).
Brief for Amici Curiae Ryan M. Rodenberg, Anastasios Kaburakis & John T. Holden in Support of Petitions for Writ of
Certiorari at 2, 7, Christie, 134 S. Ct. 2866 (No. 13-967), 2014 WL 1246719 at *2, *7.
Brief of the

United States at 11, NCAA v. Governor of N.J., 730 F.3d 208 (3d Cir. 2013).

See John T. Holden & Simon A. Brandon-Lai, Advertised Incentives for Participation in Daily Fantasy Sports Contests
in 2015 and 2016: Legal Classifications and Consumer Implications, 15 ENT. & SPORTS L.J. at 1, 1 (Oct. 4, 2017),
https://www.entsportslawjournal.com/articles/10.16997/eslj.207/ [https://perma.cc/3XTN-9PUL] (surveying the impact of
daily fantasy sports on lessening society's formerly hard stance against sports gambling).
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197

Marc Edelman, Navigating the Legal Risks of Daily Fantasy Sports: A Detailed Primer in Federal and State Gaming Law, 2016
U. ILL. L. REV. 117, 121-23 (2016) (noting the federal crackdown on sportsbooks and online poker). The raids on online
poker sites is referred to as “Black Friday” in the industry and saw some of the largest Texas Hold ‘Em website domains
seized by the Department of Justice. Lawson v. Full Tilt Poker Ltd., 930 F. Supp. 2d 476, 481 (S.D.N.Y. 2013). Similarly, the
crackdown on online sportsbooks is referred to as Blue Monday and resulted in a number of arrests and prominent internet
domains being seized by federal authorities. See Ryan M. Rodenberg & Anastasios Kaburakis, Legal and Corruption Issues
in Sports Gambling, 23 J. LEGAL ASPECTS SPORT 8, 9 (2013).

198

Edelman, supra note 197, at 124, 126, 145 (deeming Kevin Bonnet, who launched a website called FantasySportsLive.com in
2007, “the creator of “daily fantasy sports”).

199

Id. at 126.

200

See Holden, supra note 55, at 104.

201

31 U.S.C. § 5361(b) (2012).

202

Daily Fantasy Sports Investment and Acquisition Tracker, LEGAL SPORTS REPORT, https://www.legalsportsreport.com/
dfs-investment-and-acquisition-tracker [https://perma.cc/6VCB-3L28] (last updated Feb. 23, 2018).

203

Daily Fantasy Sports, LEGAL SPORTS REP., https://www.legalsportsreport.com/daily-fantasy-sports/ [https://perma.cc/
CDW4-WDST] (last updated Aug. 1, 2018).

204

Id.

205

Edelman, supra note 197, at 127 n.55.

206

Holden & Brandon-Lai, supra note 196, at 1, 5.

207

Id. at 5.

208

John T. Holden, Will F. Green & Ryan M. Rodenberg, Daily Fantasy, Tipping, and Wire Fraud, 21 GAMING L. REV. &
ECON. 8 (2017).

209

Legislative Tracker: Sports Betting, LEGAL SPORTS REP., https://www.legalsportsreport.com/sportsbetting-bill-tracker
[https://perma.cc/A94B-6EL4] (last visited Aug. 1, 2018). Beginning in 2016, four states in addition to New Jersey introduced
various bills that would legalize sports betting. Id. In 2017, fifteen states introduced legislation to legalize sports betting. Id.

210

Dustin Gouker, If States Want to Pay for Their Budgets with Fantasy Sports, They Need to Get Creative, LEGAL
SPORTS REPORT (Aug. 31, 2017, 10:10 AM), https://www.legalsportsreport.com/15333/state-revenue-fantasy-sports
[https://perma.cc/94SU-HE2N].

211

Adam Silver, Opinion, Legalize and Regulate Sports Gambling, N.Y. TIMES (Nov. 13, 2014), https://
www.nytimes.com/2014/11/14/opinion/nba-commissioner-adam-silver-legalize-sports-betting.html [https://perma.cc/PDW9PC7P] (“B[etting] on professional sports is currently illegal in most of the United States outside of Nevada. I believe
we need a different approach.”). Similarly, Major League Baseball Commissioner Rob Manfred endorsed a change
to federal laws as well. See Brandon Schlager, Rob Manfred: MLB rethinking stance on sports betting, SPORTING
NEWS (Feb. 8, 2017), http://www.sportingnews.com/us/mlb/news/mlb-gambling-rules-rob-manfred-reconsider-pete-rosehall-of-fame/1dctoqm3i8mvi11ltn6toaigmj [https://perma.cc/CHP5-454A].

212

S.B. 2460, 216th Leg., Reg. Sess. (N.J. 2014); Act of Jan. 17, 2012, ch. 231, §§ 1-6, 2011 N.J. ch. 12A, 7-9 (repealed 2014).

213

Complaint for Declaratory and Injunctive Relief at 1,

NCAA v. Christie, 61 F. Supp. 3d 488 (D.N.J. 2014).
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214
215

Brief for the United States in Opposition at 11, Christie v. NCAA, 730 F.3d 208 (3d Cir. 2013).
Complaint for Declaratory and Injunctive Relief, supra note 213, at 3, 18. PASPA forbids states and individuals from
“sponsor[ing], operat[ing], advertis[ing], promot[ing], licens[ing], or authoriz[ing] sports gambling schemes pursuant to a law
or compact.”

216

28 U.S.C. § 3702 (2012)invalidated byMurphy v. NCAA, 138 S. Ct. 1461 (2018).

NCAA v. Christie, 61 F. Supp. 3d 488, 506 (D.N.J. 2014), overruled byMurphy v. NCAA, 138 S. Ct. 1461 (2018). Though
largely beyond the scope of this paper, District Judge Shipp determined that PASPA expressly preempted New Jersey's actions.
Id. at 503-06. PASPA, however, contains no express preemption language, and instead Shipp examined the legislative
history, determining that PASPA's intent was to “keep sports betting from spreading.”
Id at 505-06. The Supreme Court
has articulated that Congress can expressly preempt state law by doing so within its “statute's express language or through its
Altria Grp. v. Good, 555 U.S. 70, 76 (2008) (citing
Jones v. Rath Packing Co., 430 U.S. 519,
structure and purpose.”
525 (1977)). This position is problematic, however, because the desire to stop the spread of sports betting is not something
PASPA does particularly well. In fact, it only stops legal and state-regulated sports betting from spreading and does nothing
to stop illegal gambling, which is undoubtedly far more pervasive.

217
218

NCAA v. Governor of N.J., 832 F.3d 389, 389 (3d Cir. 2016), overruled byMurphy v. NCAA, 138 S. Ct. 1461 (2018).
Id.

219

Id. at 396-97.

220

Id. at 400-02.

221

Id.

222

Id. at 402-06 (Fuentes, J., dissenting).

223
224

225

NCAA, 832 F.3d at 402-06.
Id. at 405 (“Suppose the State did exactly what the majority suggests it could have done: repeal completely its sports betting
prohibitions. In that circumstance, sports betting could occur anywhere in the State and there would be no restrictions as
to age, location, or whether a bettor could wager on games involving local teams. Would the State violate PASPA if it later
enacted limited restrictions regarding age requirement and places where wagering could occur? Surely no conceivable reading
of PASPA would preclude a state from restricting sports wagering in this scenario. Yet the 2014 Repeal comes to the same
result.”).
Greater New Orleans Broad. Ass'n, Inc. v. United States, 527 U.S. 173, 179-80 (1999). PASPA was, however, mentioned on
two previous occasions by the Supreme Court. Id. (citations omitted) (“A separate statute, the 1992 Professional and Amateur
Sports Protection Act, proscribes most sports betting and advertising thereof.
Section 3702 makes it unlawful for a State or
tribe ‘to sponsor, operate, advertise, promote, license, or authorize by law or compact'--or for a person ‘to sponsor, operate,
advertise, or promote, pursuant to the law or compact’ of a State or tribe--any lottery or gambling scheme based directly or
indirectly on competitive games in which amateur or professional athletes participate. However, the Act also includes a variety
of exemptions, some with obscured congressional purposes: (i) gambling schemes conducted by States or other governmental
entities at any time between January 1, 1976, and August 31, 1990; (ii) gambling schemes authorized by statutes in effect
on October 2, 1991; (iii) gambling ‘conducted exclusively in casinos' located in certain municipalities if the schemes were
authorized within 1 year of the effective date of the Act and, for ‘commercial casino gaming scheme[s],’ that had been in
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operation for the preceding 10 years pursuant to a state constitutional provision and comprehensive state regulation applicable
to that municipality; and (iv) gambling on pari-mutuel animal racing or jai-alai games. These exemptions make the scope of §
3702's advertising prohibition somewhat unclear, but the prohibition is not limited to broadcast media and does not depend
on the location of a broadcast station or other disseminator of promotional materials.”); see also Shelby City v. Holder,
570 U.S. 529, 588 (2013) (citations omitted) (“Today's unprecedented extension of the equal sovereignty principle outside its
proper domain--the admission of new States--is capable of much mischief. Federal statutes that treat States disparately are
hardly novelties.”).

226

SeeMurphy v. NCAA, 138 S. Ct. 1461, 1475 (2018). In New York v. United States, the Court held, “[T]he Constitution has never
been understood to confer upon Congress the ability to require the States to govern according to Congress'[s] instructions.”
New York v. United States, 505 U.S. 144, 162 (1992). In Printz v. United States, the Court held that the Federal government
cannot require a state to enforce its own laws; rather the powers of the states and federal governments are separate and
unequal, with the federal government confined to enforce its own laws, without conscripting either state legislatures or state
Printz v. United States, 521 U.S. 898, 935 (1997).

officers.

227

Murphy, 138 S. Ct. at 1475.

228

Id.

229

Id. at 1484.

230

Id.

231

Id. at 1485 (Thomas, J., concurring). Justice Thomas also stated his opinion that sports gambling should not be considered
interstate commerce by default in contrast to the dissent. Id. at 1. This position was also advanced by the author in an Amicus
Brief filed in the case. Brief for Researcher John T. Holden as Amicus Curiae Supporting Petitioners at 35, Murphy v. NCAA,
138 S. Ct. 1461 (2018).

232

John Holden, Sports Betting Legalization: Biggest Issues Preventing Widespread Wagering, ACTION NETWORK (July 29,
2018, 5:00 PM), http://www.actionnetwork.com/news/sports-betting-legalization-biggest-issues-challenges-hurdles [https://
perma.cc/PP4P-95VT].

233

See Steve Mendelson, Sports Gambling and Tax Money: Coming Soon to a State Near You, INC. (May 16, 2018),
http://www.inc.com/steve-mendelsohn/sports-gambling-tax-money-coming-soon-to-a-state-near-you.html [https://perma.cc/
K5GT-F2FQ].

234

Chuck Humphrey, State Gambling Law Summary, GAMBLING LAW U.S. (Mar. 22, 2017), http://www.gambling-lawus.com/State-Law-Summary [https://perma.cc/M5BN-YTX3] (providing an overview of state gambling laws).

235

Phil Hensel, Sports Betting is Now Legal in Several States, NBC NEWS (Aug. 13, 2018, 5:13 AM), https://www.nbcnews.com/
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INTRODUCTION
On May 14, 2018, the U.S. Supreme Court held in Murphy v. National Collegiate Athletic Ass'n that the Professional and
Amateur Sports Protection Act (“PASPA”) violated the Tenth *2 Amendment of the U.S. Constitution, and thus the
U.S. government may not use PASPA to prevent states from legalizing commercial sports gambling. 1 In anticipation of
this ruling, five U.S. states have already passed new laws to legalize and regulate sports gambling. 2 Meanwhile, fifteen
states currently have sports gambling bills pending before their state legislatures. 3
In many instances, these new sports gambling laws would include the payment of a “tax” or “royalty” that transfers
some gambling-related revenues from the newly licensed sports-gambling operators to U.S. commercial sports leagues. 4
These payments, which have sometimes been described as “integrity fees,” are explained by state legislators as arising
from the purported use of commercial sports leagues' intellectual property rights in state-sponsored sports gambling. 5
Nevertheless, the *3 claim that state-sponsored sports gambling would infringe upon commercial sports leagues'
intellectual property rights is, in earnest, dubious.
This article explains that state-sponsored sports gambling is unlikely to infringe upon the intellectual property rights
of U.S. commercial sports leagues, and thus there is no bona fide reason for state legislatures to mandate the payment
of “integrity fees” from state-licensed sports gambling operators to the U.S. commercial sports leagues. Part I of this
article explores how federal intellectual property laws (patent, copyright, and trademark) apply, if at all, in the context
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of state-sponsored sports gambling. Part II then looks at how two additional state intellectual property laws (the “right
of publicity” and the “hot news” doctrine) would apply, if at all, in this same context.
I. WHY STATE-SPONSORED SPORTS GAMBLING DOES NOT INFRINGE UPON SPORTS LEAGUES'
FEDERAL INTELLECTUAL PROPERTY RIGHTS
When commercial sports leagues purport to have an intellectual property right in state-sponsored sports gambling, it is
difficult to recognize the specific nature of their claim. 6 Under federal law, there are three primary forms of intellectual
property rights that U.S. commercial sports leagues theoretically may possess--patents, copyrights, and trademarks. 7
Nevertheless, *4 state-sponsored sports gambling operators do not infringe upon any of these rights.
A. Patent Law
Patent law is the body of intellectual property law that serves to provide exclusive rights, for a period of time, to those who
develop technological innovations. 8 The underlying principle behind patent protection arises from Article 1, Section 8 of
the U.S. Constitution, which grants the U.S. government power “[t]o promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” 9
To determine whether the U.S. commercial sports leagues enjoy patent protection related to state-sponsored sports
gambling, one would need to search the U.S. Patent and Trademark Office database for patents held by the U.S.
commercial sports leagues. 10 Having conducted such a search, it appears that the U.S. commercial sports leagues possess
live patents for the ornamental design of baseball helmets, as well as patents for sports broadcasting technology and
digital replay technology. 11 However, the U.S. commercial sports leagues do not *5 have any patent rights applicable
to sports gambling. 12 Thus, the U.S. commercial sports leagues cannot state a good faith claim in favor of receiving
sports gambling “integrity fees” based upon federal patent law.
B. Copyright Law
Copyright law similarly arises from Article 1, Section 8 of the U.S. Constitution. 13 However, whereas a patent protects
technological innovation, a copyright protects artistic content. 14 To obtain copyright protection, an author must
produce an “original work of authorship” in a fixed, “tangible medium of expression.” 15 To constitute an “original
work of authorship,” the work must contain more than just “facts, ideas, systems, or methods of operations.” 16 As the
U.S. Supreme Court explained in Feist Publications Inc. v. Rural Telephone Service Co., it is the element of originality,
and not merely time and effort extinguished, that “is the touchstone of copyright protection ....” 17
With this distinction in mind, U.S. commercial sports leagues cannot reasonably claim a copyright over game statistics
as a means to justify the mandated payment of an “integrity fee.” 18 The mere compilation of sports statistics is simply
a collection of facts, which in themselves are not likely protectable under copyright law. 19 As long as individuals are
tabulating *6 their own statistics based on what they observe from live or televised sporting contests, and not relying
upon statistical spreadsheets that are produced by the sports leagues themselves, there is no “selection or arrangement”
of these statistics by the U.S. commercial sports leagues that would extend into the range of activities that would even
potentially warrant copyright protection. 20
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Furthermore, the underlying sporting events that lead to the generation of sports statistics are unlikely to constitute
“works of authorship” as a matter of copyright law because ingame sports activities are unscripted, and thus,
“authorless” creations. 21 For this reason, even if one were to conclude that *7 movie publishers enjoy some form of
copyright protection over statistics pertaining to the number of baskets made by Woody Harrelson's character Billy
Hoyle in the 1992 movie, White Men Can't Jump (a conclusion that in itself may be dubious), the National Basketball
Association still would not enjoy any copyright protection over statistics related to the number of points scored by
LeBron James, Kevin Durant, or Stephen Curry in the unscripted 2018 NBA Finals. 22 Indeed, it is the very feature of
“outcome uncertainty”--the same feature that makes the purchase of commercial sports tickets so desirable to fans--that
also prevents these same sports leagues from using copyright law to control the independent collection and dissemination
of their game results and individual player statistics. 23
C. Trademark Law
Trademark law, meanwhile, provides intellectual property protection to brand identifiers for the purpose of allowing
both individuals and companies to “develop and control the goodwill associated with a given product.” 24 A federal
action for trademark infringement accrues under Section 32(1) of *8 the Lanham Act, where “a person uses (1) any
reproduction ... of a mark; (2) without the registrant's consent; (3) in commerce; (4) in connection with the sale, offering
for sale, distribution or advertising of any goods; (5) where such use is likely to cause confusion, or to cause mistake or
to deceive.” 25 In addition, some courts have held that “even absent the element of confusion, the Lanham Act prevents
both individuals and businesses from capitalizing on the goodwill of another's trademark.” 26
As previously explained in A Short Treatise on Fantasy Sports and the Law, “[s]ports teams have been one of the more
successful parties at using the courts to prevent the misappropriation of the goodwill of their marks.” 27 For example,
in Boston Professional Hockey Ass'n v. Dallas Cap and Emblem Manufacturing, the National Hockey League's teams
“convinced the U.S. Court of Appeals for the Fifth Circuit that the court should award trademark protection against
the unauthorized use of their logos on sportswear apparel, even though consumers were not necessarily confused about
the apparel's source or origin.” 28 In that case, “the court concluded that trademark protection extends to the need to
protect the major commercial value of sports teams' emblems, which is derived from the efforts of the teams.” 29
Nevertheless, even when applying a more expansive interpretation of trademark law, trademark protection still rarely
extends to the use of another's word mark for purposes of non-commercial speech because, in balancing trademark rights
against the First Amendment, “the Lanham Act permits one to employ the words of a ... trademark in their descriptive
sense” to explain the function of one's own goods. 30 Such *9 a right to use another's word mark in such a descriptive
sense is often referred to as “descriptive fair use.” 31
Moreover, a close corollary to the principle of “descriptive fair use” is the principle of “nominative fair use,” which
permits one to use the trademark of another to describe or identify the trademark holder's goods in a manner that
facilitates clear and concise communication. 32 Where a party uses a trademarked name to describe another company's
product or service (as opposed to its own), the allegedly infringing party is entitled to a “nominative fair use” defense, so
long as three conditions are met: the product or service in question is not readily identifiable without use of the trademark;
only so much of the mark is used as reasonably necessary to identify the product; and the user does nothing that would
suggest a sponsorship or endorsement. 33 For example, the principle of nominative fair use “allows as salesperson to
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describe a Tiffany® lamp, rather than a lamp from a prestigious New York company where Audrey Hepburn once liked
to breakfast.” 34
When properly advised, sports gambling operators' use of the names of U.S. commercial sports teams falls squarely
within the legal carve-out for “normative fair use” because welladvised sports gambling operators will only use the names
of U.S. commercial sports teams to identify the underlying source of consumer bets. 35 In addition, sports gambling
operators can limit their use of sports team names by refraining from using them in conjunction with team colors
or logos. 36 *10 They can also include disclaimers on their materials to avoid the perception of any sponsorship or
endorsement agreement with the U.S. commercial sports leagues. 37
II. WHY STATE-SPONSORED SPORTS GAMBLING DOES NOT INFRINGE UPON SPORTS LEAGUES'
STATE LAW INTELLECTUAL PROPERTY RIGHTS
In addition to the aforementioned forms of federal intellectual property protection, there are also state-specific
intellectual property rights (or, at least, quasi-intellectual property rights) that may theoretically favor the payment of
“integrity fees.” 38 Two of these additional forms of intellectual property rights include the right of publicity and the
“hot news” doctrine. 39 However, once again, neither of these additional forms of intellectual property seem to justify
the payment of “integrity fees.”
A. Right of Publicity
The state-law right of publicity relates to the use of a famous person's name or identifying characteristics, without
permission, for commercial gain. 40 Most states recognize some form of the right to publicity, either based on statutory
law, *11 common law, or both. 41 As with most other forms of intellectual property, however, courts will balance statelaw publicity rights against the First Amendment and other free speech principles. 42
In recent years, there has been at least one court decision to find that the use of an athlete's name and statistical
information, in the context of an online gaming contest, violates his right of publicity. 43 In Gridiron.com, Inc. v. National
Football League Players Ass'n, the U.S. District Court for the Southern District of Florida rejected the argument that
a website operator may use professional football players' names and images for the purposes of both selling football
memorabilia and operating a fantasy sports game when the players had already assigned their rights of publicity to
another party. 44
Most other federal court decisions, however, have reached the opposite conclusion, holding that the First Amendment
or similar state-law principles of free speech trump the right of publicity in the context of interactive sports gaming. 45
Most notably, in C.B.C. Distribution & Marketing, Inc. v. Major League Baseball Advanced Media, L.P., the U.S. Court
of Appeals for the Eighth Circuit explained that the “records and statistics” derived from commercial baseball games
and used by a third party for the purposes of interactive, online fantasy gaming constitute “a form of expression due
substantial constitutional *12 protection.” 46 Meanwhile, in Daniels v. FanDuel, Inc., the U.S. District Court for the
Southern District of Indiana held that a collection of college football players could not state a claim for infringement
of their right to publicity under an Indiana right of publicity statute based on the use of their names and statistics in
paid, online, daily fantasy sports contests. 47
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Recently, the district court decision in Daniels was appealed to the U.S. Court of Appeals for the Seventh Circuit,
which, based on the absence of state-law precedent in Indiana regarding the state right of publicity statute's proper
interpretation, certified to the Indiana Supreme Court the legal question as to “whether online fantasy-sports operators
that condition entry on payment, and distribute cash prizes, need the consent of players whose names, pictures, and
statistics are used in the contests, in advertising the contests, or both.” 48 The Indiana Supreme Court heard oral
arguments on this issue on June 28, 2018, and a final ruling is soon forthcoming. 49
Yet, irrespective of how broadly one defines the outermost contours of the state-law right of publicity, U.S. commercial
sports leagues will nevertheless struggle to tie the right of publicity to the mandated payment of “integrity fees.” 50 This
is because this right belongs to athletes and not to sports leagues. 51 Thus, unless all of the athletes in a given sports
league were to assign their publicity rights to the league, any argument that the athletes' publicity rights lead to a sports
league's right to “integrity fees” will inevitably fail. 52
B. “Hot News” Rights
Finally, some states also recognize an intellectual property right (or, at least, quasi-intellectual property right) that
prevents *13 the misappropriation of “hot news” by parties who fail to contribute to the cost of its gathering. 53 The
“hot news” doctrine, as recognized in some states' common law, stipulates that “it constitutes unfair competition for any
enterprise to use the news created or obtained by another at great expenditure until the commercial value of the news
has been extinguished.” 54 The purpose of the “hot news” doctrine is “to protect costly efforts to gather commercially
valuable, time-sensitive information that would otherwise be unprotected by the law.” 55
According to one federal court decision, a common law claim for the misappropriation of “hot news” may prevail as a
matter of law, even where a copyright claim fails, under one of five scenarios:
[A] plaintiff generates or gathers information at a cost; (ii) the information is time-sensitive; (iii) a
defendant's use of the information constitutes free riding on the plaintiff's efforts; (iv) the defendant is in
direct competition with a product of service offered by the plaintiffs; and (v) the ability of other parties to
free-ride on the efforts of the plaintiff or others would so reduce the incentive to produce the product or
service that its existence or quality would be substantially threatened. 56

*14 Perhaps, the “hot news” doctrine comes the closest of any recognizable intellectual property right to justifying
the payment to sports leagues of “integrity fees.” 57 However, it still does not reach far enough, because sportsgambling operators can avoid free-riding on sports leagues' gathering efforts by independently gathering their statistical
information or purchasing data feeds from third parties that engaged in independent gathering. 58 As the U.S. Court of
Appeals for the Second Circuit held in National Basketball Ass'n v. Motorola, a third party's collection of real-time game
scores does not constitute the misappropriation of “hot news.” 59
CONCLUSION
The U.S. Supreme Court's recent decision to overturn PASPA has led to many states exploring the prospects of statesponsored sports gambling, and to the U.S. commercial sports leagues lobbying for a share of any gambling-related
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revenues. *15 60 Nevertheless, the U.S. commercial sports leagues have failed to make a compelling case that statesponsored sports gambling infringes upon any league-owned intellectual property rights.
There is almost no legal support for the argument that state-sponsored sports gambling would infringe upon any sports
league's federal intellectual property rights. First, none of the U.S. commercial sports leagues possess any patent rights
that are whatsoever related to sports gambling. In addition, the U.S. commercial sports leagues cannot claim copyright
protection on their game results and statistics because this information is purely factual in nature, as well as because it
does not derive from a script that is authored by any U.S. commercial sports league. Finally, even though state-sponsored
sports gambling operators might reference team names to describe particular bets that consumers may place, this type
of trademark use constitutes “nominative fair use” and thus is legally protected by the First Amendment.
Similarly, the U.S. commercial sports leagues do not have any compelling argument that state-licensed sports gambling
infringes upon their state-law intellectual property rights. Although case law is unsettled as to whether athletes may
successfully sue gambling operators for infringing upon their rights of publicity, the law is well settled that sports leagues
cannot recover under this same legal theory unless the athletes assign their publicity rights to the leagues--something
that is unlikely to happen absent a substantial cash payment from the leagues to their players' unions. 61 In addition,
a claim that state-sponsored sports gambling misappropriates sports leagues' “hot news” rights should fail as long as
sports gambling operators independently gather or purchase their own statistical data.
*16 Based upon the foregoing, the argument for awarding U.S. commercial sports leagues with “integrity fees” likewise
must fail. Although the U.S. commercial sports leagues could perhaps find other ways to profit from legalized sports
gambling, the absence of any bona fide infringement of their intellectual property rights negates the gravamen of their
claim to “integrity fees.” Absent compelling evidence of intellectual property infringement, the U.S. commercial sports
leagues' argument in favor of receiving a mandated share of all revenues derived from state-licensed sports gambling
lacks in its substance, as well as in its integrity.
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id. at 349 (“Where
the compilation author adds no written expression but rather lets the facts speak for themselves, the expressive element is
more elusive.”). Indeed, as the U.S. Supreme Court subsequently clarified in Feist Publications Inc., “[i]n Harper & Row ... [the
Court] explained that President Ford could not prevent others from copying bare historical facts from his autobiography, but
that he could prevent others from copying his ‘subjective descriptions and portraits of public figures.”’
citations omitted).

20

21

Id. at 348 (internal

See
Feist Publ'n Inc., 499 U.S. at 348 (explaining the distinction between mere facts and the form of factual compilations
that would entail at least a minimum degree of creativity in the arrangement of data).
Edelman, supra note 8. See also
Feist Publ'n Inc., 499 U.S. at 350 (“No author may copyright facts or ideas. The copyright is
limited to those aspects of the work--termed expression--that display the stamp of the author's originality.”) (internal citations
and quotations omitted). Separate and apart from the mere factual nature of game results and statistical data, a sporting event
itself furthermore is unlikely to constitute a work of “authorship.” Although the U.S. Supreme Court has never precisely
addressed this issue, the U.S. Court of Appeals for the Second Circuit came extraordinarily close in National Basketball
Ass'n v. Motorola, when it explained that data arising from sporting events “do not fall within the subject matter of federal
copyright protection” because “[u]nlike movies, plays, television programs, or operas, athletic events are competitive and have
Nat'l Basketball Ass'n v. Motorola, Inc., 105 F.3d 841, 846 (2d Cir. 1997). The court further proceeds
no underlying script.”
to explain that “[w]hat[ever] ‘authorship’ there is in a sports event, moreover, must be open to copying by competitors if fans are
to be attracted,” given that “[i]f the inventor of the T-formation in football had been able to copyright it, the sport might have
come to an end instead of prospering.” Id. Moreover, two of the nation's leading experts on copyright law--Melville Nimmer
and David Nimmer--seem to take a similar position in their seminal treatise on copyright law. MELVILLE B. NIMMER &
DAVID NIMMER, NIMMER ON COPYRIGHT §2.09[F] (1996) (explaining that even if commercial sporting events were
subject to copyright law, there are such a wide range of parties that can purport to be the proper copyright owners--“arguably
include the league, the teams, the athletes, umpires, stadium worker, and even fans, who all contribute to the work” (quoting
Nat'l Basketball Ass'n, 105 F.3d at 846)). The lack of copyright protection for underlying sporting events and their data,
of course, can be differentiated from the radio, television and Internet recording of game broadcasts, which are subject to
copyright protection. See

22

Nat'l Basketball Ass'n, 105 F.3d at 846-47.

See generally supra note 21 and accompanying text. See also White Men Can't Jump, IMDB, https://www.imdb.com/title/
tt0105812 (last visited June 25, 2018) (providing the synopsis and characters in the hit 1992 movie White Men Can't Jump).

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

8

Stadtmauer, Ethan 2/6/2019
For Educational Use Only

LACK OF INTEGRITY? REBUTTING THE MYTH THAT U.S...., 15 N.Y.U. J.L. & Bus. 1

23

See SCOTT R. ROSNER & KENNETH SHROPSHIRE, THE BUSINESS OF SPORTS 146 (Jones & Bartlett Learning 2d
ed. 2011) (discussing the notion of “outcome uncertainty”).

24

Mark A. Kahn, May the Best Merchandise Win: The Law of Non-Trademark Uses of Sports Logos, 14 MARQ. SPORTS L.
REV. 283, 284 (2014). See also Edelman, supra note 8;
New Kids on the Block v. News America Publ'g, Inc., 971 F.2d
302, 305 (9th Cir. 1992) (“Since at least the middle ages, trademarks have served primarily to identify the source of goods and
services, to facilitate the tracing of false or defective wares and the punishment of offending craftsm[e]n.”) (internal citations
and quotations omitted).

25
26

Bos. Prof'l Hockey Ass'n v. Dallas Cap & Emblem Mfg. Inc., 510 F.2d 1004, 1009-10 (5th Cir. 1975).
Edelman, supra note 8 (citing

Boston Prof'l Hockey Ass'n, 510 F.2d at 1012-13).

27

Id.

28

Id. at 41 (internal citations and quotations omitted).

29

Id. (internal citations and quotations omitted).

30

Vanessa P. Rollins, Trademark Fair Use: Braun® Versus the Bunny, 13 MARQ. INTELL. PROP. L. REV. 285, 292 (2009).

31

32
33

34
35

Id. See also Edelman, supra note 8 (internal citations and quotations omitted);
World Championship Wrestling v. Titan
Sports, Inc., 46 F. Supp. 2d 118, 123 (D. Conn. 1999) (“If the unauthorized use of a mark is for expressive purposes implicating
the First Amendment ... the rights of the trademark owners must be weighed against the interests of free speech”).
Rollins, supra note 30, at 295.
New Kids on the Block v. News Am. Publ'g, Inc., 971 F.2d 302, 308 (9th Cir. 1992). See also Rollins, supra note 30, at
306 (explaining that the need for a normative fair use defense emerges when a trademark “describes a person, a place or an
attribute of a product” and that “[i]f a trademark holder were allowed exclusive rights in such use, the language would be
depleted in much the same way as if generic words were protectable”).
Rollins, supra note 30, at 296.
See
New Kids on the Block, 971 F.2d at 308-09 (further noting that it makes no difference that the party making “normative
fair use” of another's mark is profiting from their own business in doing so).

36

See id.

37

See, e.g., Agora Fin., LLC v. Samler, 725 F. Supp. 2d 491, 505-06 (D. Md. 2010) (discussing the use of a clear and conspicuous
disclaimer to avoid potential liability under federal trademark law). In the area of state-sponsored sports gambling, it would
seem relatively simple for a gambling operator to include such as disclaimer in all print and online materials. See id. at 505
(describing a disclaimer used by Tipstrader.com that the court found to be adequate to alleviate any concerns of trademark
infringement).

38

See generally Marc Edelman, From Meerkat to Periscope: Does Intellectual Property Law Prohibit the Live Streaming of
Commercial Sporting Events?, COLUM. J.L. & ARTS 469, 488-89 (2016) (discussing some of these other doctrines as “unfair
competition doctrines” and mentioning these doctrines are sometimes argued “as a matter of last resort”). See also Andrew
Beckerman-Rodau, Ideas and the Public Domain: Revisiting INS v. AP in the Internet Age, 1 N.Y.U. J. INTELL. PROP. &
ENT. L. 1, 9 (2011) (“State common law, in contrast to federal intellectual property law, has provided protection for ideas
even though such ideas were outside the domain of patent and copyright protection.”).
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39

See discussions infra Sections II.A-II.B.

40

Edelman, supra note 8, at 42 (explaining that right of publicity laws “govern the use of names and identifying characteristics
of famous individuals”).

41

See Marc Edelman, Closing the Free Speech Loophole: The Case for Protecting College Athletes' Publicity Rights in Commercial
Video Games, 65 FLA. L. REV. 553, 559-60 (2013) (discussing the different sources of law that underlie publicity rights).

42

See id. at 560 (“If the plaintiff is able to make a prima facie showing of the breach of his publicity rights, the court will then
balance the plaintiff's right of publicity claim against potential affirmative defenses, including First Amendment defenses.”).

43

See Gridiron.com, Inc. v. Nat'l Football League Players Ass'n, 106 F. Supp. 2d 1309 (S.D. Fla. 2000).

44

See id. at 1315.

45

See
C.B.C. Distribution & Mktg., Inc. v. Major League Baseball Advanced Media, L.P., 505 F.3d 818, 824 (8th Cir. 2007)
(“CBC's first amendment rights in offering its fantasy baseball products supersede the players' rights of publicity.”); see also
CBS Interactive Inc. v. Nat'l Football League Players Ass'n, 259 F.R.D. 398, 419-20 (D. Minn. 2009) (similarly holding
that a fantasy sports host site did not need to obtain an intellectual property license to use National Football League players'
names and statistics in a fantasy football game as the manner in which those players' information is used in the game is publicly
available).

46

C.B.C., 505 F.3d at 823-24 (quoting

Gionfriddo v. Major League Baseball, 94 Cal. App. 4th 400, 411 (2001)).

47

Daniels v. FanDuel, Inc., No. 116CV01230TWPDKL, 2017 WL 4340329, at *9 (S.D. Ind. Sept. 29, 2017).

48

Daniels v. FanDuel, Inc., 884 F.3d 672, 674 (7th Cir. 2018) (“When state law is easy to parse, certification is unnecessary even
when state judges have not considered a question.” However, the proper interpretation of Indiana's right of publicity statute
and its exemptions seemed difficult to parse without assistance from the Indiana Supreme Court.).

49

Daniels v. FanDuel, Inc., 94 N.E.3d 696, 697 (Ind. 2018).

50

See supra note 40 and accompanying text.

51

See id.

52

See supra notes 40, 50-51 and accompanying text.

53

See Edelman, supra note 38, at 488-90. See also
Nat'l Basketball Ass'n v. Motorola, Inc., 105 F.3d 841, 847-48, 854 (2d Cir.
1997); Agora Fin., LLC v. Samler, 725 F. Supp. 2d 491, 496 (D. Md. 2010) (noting that the hot news doctrine “was adopted
into common law by several states, including Maryland”). The “hot news” cause of action was first recognized in the Supreme
Court case International News Service v. Associated Press, which involved two competitor news wire services. Agora Fin., 725
F. Supp. 2d at 494 (citing

54

55

Int'l News Serv. v. Associated Press, 248 U.S. 215 (1918)).

Edelman, supra note 38, at 489 (citing
Int'l News Serv., 248 U.S. at 245). See generally
Pittsburgh Athletic Co. v. KQV
Broad. Co., 24 F. Supp. 490, 492 (W.D. Pa. 1938) (holding that the “hot news” doctrine allowed the Pittsburgh Pirates baseball
club to prevent any radio station other than their chosen broadcast partner from issuing a live broadcast account of the
baseball games played in the Pirates' home stadium).
Barclays Capital Inc. v. Theflyonthewall.com, 700 F. Supp. 2d 310, 332 (S.D.N.Y. 2010).
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56

Nat'l Basketball Ass'n, 105 F.3d at 845. Note, however, that while “the NBA test has been cited with approval and adopted
outside the Second Circuit,” at least one lower court within the Fourth Circuit has “expressly rejected its application” in favor
of an even narrower test to determine the application of the “hot news” doctrine, without preemption from federal copyright
law. Agora Fin., 725 F. Supp. 2d at 499-500 (citing
2003)).

Reports, Inc. v. Legg Mason, Inc., 271 F. Supp. 2d 737, 754 (D. Md.

57

See supra notes 53-56 and accompanying text (attempting to apply the “hot news” doctrine to a purported intellectual property
right in sports game statistics).

58

See supra notes 55-56 and accompanying text (explaining that the purpose of the “hot news” doctrine is to prevent free riding).

59

Nat'l Basketball Ass'n, 105 F.3d at 853-55 (“There is no evidence that anyone regards [the alleged infringer's site] as a
substitute for attending NBA games or watching them on television.”). The court in National Basketball Association did note
that if the NBA had conducted the work of gathering the statistics instead of independent third parties, the case's outcome
Morris Commc'ns Corp. v. PGA Tour., Inc., 364 F.3d 1288, 1298 (11th Cir. 2004)
might have been different. See id.; but cf.
(noting, in the context of addressing a claim arising under Section 2 of the Sherman Antitrust Act, that a third party's demand
to be provided with access to the proprietary sports statistics that are gathered by the PGA Tour so that the third party could
resell the work product of the PGA Tour for its own profit would amount to “freeriding”). However, where sports gambling
companies seek to use real-time data that is collected by the sports leagues rather than by independent third-party viewers
of games, the legal issues associated with such use are easily addressed through private licensing arrangements rather than
state-instituted “integrity fees.” See Data Licensing: Taking Into Account Data Ownership and Use, THOMPSON REUTERS,
https://legal.thomsonreuters.com/en/insights/articles/data-licensing-taking-into-account-data-ownership (last visited Oct. 21,
2018) (discussing approaches to data licensing).

60

See Sports Betting Integrity Fee, supra note 4.

61

See Fantasy Leagues Permitted to Use MLB Names, Stats, ESPN (Aug. 8, 2006), http://www.espn.com/mlb/news/story?
id=2543720 (noting that Major League Baseball paid “$50 million” for the exclusive right to license the players' names
and likenesses for the fantasy sports category, as well as the opportunity to sublicense this right); see also Baseball to
Challenge Ruling on Fantasy League Licensing, N.Y. TIMES (Aug. 10, 2006), https://www.nytimes.com/2006/08/10/sports/
baseball/10fantasy.html (referencing the same “$50 million licensing deal”).
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INTRODUCTION
Over the past two years, online gaming operators DraftKings, Inc. (“DraftKings”)
and FanDuel, Inc. (“FanDuel”), in conjunction with Major League Baseball (MLB)
and the National Basketball Association (NBA), have hired lobbyists to promote and
affirmatively legalize daily fantasy sports. 1 Their goal has been to convert these

1. E.g., Dan Adams & Curt Woodward, Fantasy Sports Games Get Break at Last
Minute, BOS. GLOBE (Dec. 12, 2015), https://www.bostonglobe.com/business/2015/12/11
/judge-orders-draftkings-shut-down-new-york/p4B99SqAYbaTFzsU2HhZNK/story.html [https://
perma.cc/3ED7-3GY5] (explaining that “DraftKings has hired a team of prominent lawyers
and lobbyists, including David Boies and former Massachusetts attorney general Martha
Coakley”); Liana Baker, FanDuel, DraftKings Vow To Fight New York’s Halt on Fantasy
Sports, REUTERS (Nov. 12, 2015, 4:31 AM), http://www.reuters.com/article/us-fantasysports-new
-york-idUSKCN0T02C920151112 [https://perma.cc/HJJ3-SSWJ] (noting that DraftKings
had hired Morgan, Lewis & Bockius—incidentally the same firm where Major League
Baseball commissioner Rob Manfred began his career—to lobby on its behalf); Kurt Erickson,
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gray-area businesses2 into huge, profitable companies and then to sell shares of these
companies to the public through an initial public offering. 3
At the outset, DraftKings and FanDuel encountered few challenges to their efforts
to legalize daily fantasy sports.4 But, more recently, their efforts have been stymied

Missouri May See Battle over Fantasy Sports Games, ST. LOUIS-POST DISPATCH, Dec. 26,
2015, 2015 WLNR 38362263 (describing FanDuel and DraftKings as having hired a team of
lobbyists “to push forward with business-friendly legislation”); Michael Hiltzik, Daily
Fantasy Sports’ High Stakes, L.A. TIMES, Nov. 22, 2015, 2015 WLNR 34681569 (quoting
gaming law professor I. Nelson Rose explaining that the daily fantasy sports industry is “just
beginning to flex its muscle, hiring lobbyists . . . in preparation for what could be bruising
battles over its future”); Tia Mitchell, Fantasy Sports Industry Spends Big on Lobbyists as it
Tries To Change State Law, FLA. TIMES-UNION (Jacksonville, Fla.), Jan. 1, 2016, 2016 WLNR
44832 (discussing the plethora of lobbyists hired by the Fantasy Sports Trade Association and
specifically daily fantasy sports websites DraftKings and FanDuel).
2. See Tim Dahlberg, Lineup Release Raises Questions About Daily Fantasy
Contests, ASSOCIATED PRESS (Oct. 5, 2015, 10:01 PM), http://bigstory.ap.org/article
/6728a409e2b84542adaacc6d5e01efc5/lineup-release-raises-questions-about-daily-fantasy
[https://perma.cc/R6V7-CLTK] (recognizing the “gray areas” as to the legality of daily fantasy
sports); Hiltzik, supra note 1 (contending that daily fantasy sports “have become ensnared in
the web of inconsistent laws and confusing regulations governing gaming”); Mitchell, supra
note 1 (correctly noting that “[d]espite the prominent stadium branding and the ubiquitous
television ads during football games, daily fantasy sports operates in a gray area that has drawn
the attention of law enforcement and politicians across the nation”).
3. See Jeff Jeffrey, DraftKings, FanDuel Sued for Alleged Fraud by Two North Carolina
Fantasy Sports Players, TRIANGLE BUS. J., Nov. 4, 2015, 2015 WLNR 32836947 (explaining
that FanDuel CEO Nigel Eccles is “taking an IPO off the table” due to the recent increase in
public and private litigation against the company); Jonathan Marino, DraftKings’ $1 Billion
Fantasy Momentum Could Mean a Big IPO in 2016, STREET (Dec. 19, 2014, 6:17 AM),
http://www.thestreet.com/story/12990595/1/draftkings-1-billion-fantasy-momentum-could-mean
-a-big-ipo-in-2016.html [https://perma.cc/5U5L-VZNR] (explaining that DraftKings CEO
Jason Robins “thinks it will take ‘one more mega-round’ of venture financing to bolster his
Boston-based brainchild’s operations, and that an IPO could come in as little as two years, in
2016”); Max Miceli, Betting on the Fantasy World, U.S. NEWS & WORLD REP. (Oct. 30, 2015,
1:01 PM), http://www.usnews.com/news/articles/2015/10/30/draftkings-fanduel-and-gambling
-on-the-world-of-fantasy-sports [https://perma.cc/RB8X-3A3Z] (noting that both DraftKings
and FanDuel seem poised for initial public offerings as soon as 2016); see also Eric Jackson,
As AG's Probe Extends to Yahoo!, DraftKings and FanDuel Play High Stakes IPO Game, THE
STREET: REAL MONEY (Nov. 19, 2015, 10:00 AM), http://realmoney.thestreet.com/articles
/11/19/2015/ags-probe-extends-yahoo-draftkings-and-fanduel-play-high-stakes-ipo-game [https://
perma.cc/H25Y-VP8P] (contending that “the next logical step [for FanDuel and DraftKings]
is an [initial public offering] to help cash out earlier investors and raise even more capital for
themselves”).
4. Cf. Marc Edelman, Speech: The Legal Status of Daily Fantasy Sports in a Changing
Business Environment, 42 N. KY. L. REV. 443, 443 (2015) (explaining that in a short period
of time the United States had transitioned “from an era where these one-day fantasy sports
contests had been seen as similar to illegal sports gambling into an era in which one cannot
turn on a television set to ESPN without seeing commercials for one-day fantasy sports
leagues”). Much of this early support emerged from the belief by states that they could legalize
and tax daily fantasy sports, creating a new tax revenue stream. See, e.g., Phil Kadner, Legalize
and Tax Fantasy Sports Gambling, CHI. TRIB.: DAILY SOUTHTOWN (Dec. 28, 2015, 4:25 PM),
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by constituent groups as varied as consumer protectionists and casino protectionists.5
Citing to concerns about self-regulatory practices, gambling addiction, and the protection of minors, these constituencies have argued that fantasy sports are simply a
guise for illegal gambling and that these contests should be treated as ubiquitously
illegal.6
This Article analyzes how U.S. states currently regulate the fantasy sports
marketplace and proposes a framework for future state laws to effectively regulate
both traditional fantasy sports and daily fantasy sports. Part I of this Article explores
the history of fantasy sports in the United States, analyzing separately the origins of
traditional fantasy sports and daily fantasy sports. Part II applies state gambling laws
to the fantasy sports marketplace, analyzing past court decisions, gaming commission rulings, and attorneys general opinions. Part III analyzes current state laws that
specifically regulate the behavior of companies in the fantasy sports industry. Part IV
discusses recent bills proposed by state legislators in the 2015 and 2016 sessions that
seek to affirmatively legalize and regulate fantasy sports. Finally, Part V proposes a
comprehensive framework that would allow for states to effectively regulate both
traditional fantasy sports and daily fantasy sports in a meaningful way, in conjunction
with existing state gambling laws.
I. THE HISTORY OF FANTASY SPORTS
A. Origins of Traditional Fantasy Sports
The term “fantasy sports,” in the vernacular, describes a wide range of contests in
which participants construct virtual teams to compete against other participants’
teams, using statistics generated by real-life athletes in individual and team-based
sporting events.7 Traditional fantasy sports contests extend for the duration of a

http://www.chicagotribune.com/suburbs/daily-southtown/news/ct-sta-kadner-madigan-sports
-gambling-st-1229-20151228-column.html [https://perma.cc/9XMS-EZMM] (arguing that
“Illinois ought to make [daily fantasy sports] legal, tax the heck out of it and share in the
windfall that millions of our fellow residents are cheerfully generating for the people operating
these enterprise”).
5. E.g., Carl Campanile, Casino Biz Wins After Betting on Schneid, N.Y. POST, Nov. 16,
2015, at 10 (discussing the interests of casino lobbyists to keep daily fantasy sports operators
DraftKings and FanDuel from operating in New York); John W. Kindt, Letter to the Editor,
Daily Fantasy Sports Offers No Consumer Protection, HERALD-WHIG (May 11, 2016),
http://www.whig.com/article/20160511/ARTICLE/305119823# [https://perma.cc/AAW9-8VS7].
6. E.g., Hiltzik, supra note 1 (quoting gaming law professor I. Nelson Rose as describing
opponents to daily fantasy sports, much like online poker, pointing out its potential for “victimizing underage and irresponsible players”).
7. WASH. STATE GAMBLING COMM’N, FANTASY SPORTS: A BRIEF LOOK AT FANTASY
SPORTS AND DAILY FANTASY SPORTS 3 (2015), http://www.wsgc.wa.gov/agenda/2015/nov
-fantasy-sports-report.pdf [https://perma.cc/H3LQ-MD67]; see also Memorandum from J.
Brin Gibson, Bureau Chief of Gaming & Gov’t Affairs & Ketan D. Bhirud, Head of Complex
Litig., to A.G. Burnett, Chairman, Nev. Gaming Control Bd., Terry Johnson, Member, Nev.
Gaming Control Bd. & Shawn Reid, Member, Nev. Gaming Control Bd. 2 (Oct. 16, 2015),
http://www.legalsportsreport.com/wp-content/uploads/2015/10/Nevada-AG-DFS.pdf [https://
perma.cc/E5YF-4X6U] [hereinafter Nev. Att’y Gen. Memorandum] (“Fantasy sports are
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single professional sports season, if not longer. 8 Some contests are played entirely
among friends for bragging rights. 9 Meanwhile, others charge participants an entry
fee and pay out cash prizes to the winners.10
The origins of fantasy sports date back to the early 1960s when Professor Bill
Gamson, a psychology professor at Harvard University and the University of
Michigan, created “The Baseball Seminar”—a contest among esteemed college professors who “paid a ten-dollar entry fee to ‘draft’ a team of baseball players.” 11
Gamson declared the winner of his “seminar” to be “the participant who, over the
course of an actual Major League Baseball season, selected players who earned the
most points in a pre-determined set of statistical categories.”12
While America’s earliest fantasy sports contests were played primarily among
friends, the advent of the Internet transformed fantasy sports from an in-home hobby
into a global enterprise with a commercial dimension. 13 Not only did the Internet link

games where the participants, as ‘owners,’ assemble ‘simulated terms’ with rosters and/or
lineups of actual players of a professional sport. These games are generally played over the
Internet using computer or mobile software applications.”).
8. Marc Edelman, A Short Treatise on Fantasy Sports and the Law: How America
Regulates Its New National Pastime, 3 HARV. J. SPORTS & ENT. L. 1, 15–16 (2012) (discussing
the traditional lengths of fantasy sports seasons).
9. Id. at 15–19 (discussing “family friendly” or “educational” fantasy sports leagues
where participants are “generally unconcerned with league entry fees and prize money”).
10. Id. at 17 (describing high-stakes leagues that include entry fees of upwards of $1000
per team and large cash prizes for the league winners).
11. Id. at 5–6. For more on Professor Bill Gamson’s “Baseball Seminar,” see also
Geoffrey T. Hancock, Upstaging U.S. Gaming Law: The Potential Fantasy Sports Quagmire
and the Reality of U.S. Gaming Law, 31 T. JEFFERSON L. REV. 317, 323–24 (2009); Sam Allis,
Lord of the Games: Fantasy Baseball Indebted to Two Innovators, BOS. GLOBE, Mar. 12, 2006,
2006 WLNR 4160544. For a different historical account for the development of fantasy sports
during this same era, see WASH. STATE GAMBLING COMM’N, supra note 7, at 4 (tracing the
origins of fantasy sports instead to a group of Oakland Raiders fans who started a private
league in the 1960s and a public fantasy sports league that operated out of an Oakland bar in
1969); Letter from Kathryn M. Rowe, Md. Assistant Att’y Gen., & Adam D. Snyder, Chief
Counsel, Ops. & Advice, to Thomas V. Mike Miller, Jr., President, Md. State Senate 2 (Jan.
15, 2016) [hereinafter Md. Att’y Gen. Letter], https://www.oag.state.md.us/Press/Miller_Advise
_01_15_16.pdf#search="january 15 2016" [https://perma.cc/SN3K-F63S] (generally, same).
12. Edelman, supra note 8, at 6 & n.21 (mentioning the use of the term “Seminar” to
reduce any association with organized gambling).
13. See Justin Tasch, Fantasy Boom: With Daily Leagues for Big Bucks, Tournaments
Paying Out Millions and Its Own Network; Fantasy Sports Is Blowing Up, N.Y. DAILY NEWS,
Nov. 9, 2014, at 68 (quoting Fantasy Sports Trade Association president Paul Charchian explaining that the Internet helped grow fantasy sports from a hobby with less than five million
participants to one with more than forty-one million participants); see also WASH. STATE
GAMBLING COMM’N, supra note 7, at 4 (“In the 1990’s fantasy sports started to really grow
among the masses, led by football. A big factor in this was the transition of fantasy sports to
the internet.”); Nicholas Bamman, Note, Is the Deck Stacked Against Internet Gambling?: A
Cost-Benefit Analysis of Proposed Regulation, 19 J.L. & POL’Y 231, 231–32 (2010)
(describing Internet gambling as a $24 billion annual industry in 2010); Risa J. Weaver, Note,
Online Fantasy Sports Litigation and the Need for a Federal Right of Publicity Statute, 2010
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together fantasy sports enthusiasts from around the world, but it also made available
“‘instantaneously’ downloadable statistics” and third-party services for collecting
entry fees and paying out prize money. 14
The commercialization of fantasy sports began in earnest in the mid-1990s when
ESPN, Inc. (ESPN) became the first major company to provide fantasy sports games
to consumers on the Internet.15 Many of ESPN’s contests charged users an operating
fee for management of team data, although ESPN’s fantasy sports contests never paid
cash prizes to their winners.16
In March of 1997, CBS Corporation (CBS) emerged as a second major host site
for full-season fantasy sports contests when it purchased the online startup
SportsLine USA, Inc. and began offering similar services. 17 Meanwhile, by the year
2000, the search engine Yahoo! Inc. (“Yahoo!”) emerged as a third major provider
of fantasy sports contests. 18 For Yahoo!, a strong fantasy sports presence helped to
increase the search engine’s page hits and in turn improved its ability to sell clickthrough advertising.19
Today, many different companies provide some form of traditional fantasy sports
contests on the Internet, with many of these companies not only managing team data
but also collecting entry fees and paying cash prizes to winners. 20 Some of the more
established companies that now compete in the play-for-cash segment of the fantasy
sports marketplace include CBS Sports, Yahoo!, Fantrax, the National Fantasy

DUKE L. & TECH. REV., no. 2, 2010, at ¶ 1 (crediting the Internet for the tremendous growth in
fantasy sports).
14. Marc Edelman, Navigating the Legal Risks of Daily Fantasy Sports, 2016 ILL. L. REV.
117, 121 (2016); see also WASH. STATE GAMBLING COMM’N, supra note 7, at 4 (discussing
how new Internet technologies made it easier to quickly compile fantasy sports statistics).
15. See Regis Behe, Fantasy Sports Leagues Put Armchair Quarterbacks in the Game,
PITTSBURGH TRIB. REV., Dec. 14, 2002, 2002 WLNR 12019633.
16. See Edelman, supra note 8, at 19 (explaining that ESPN does not offer play-for-cash
leagues with entry fees).
17. See Sports Briefs, STUART NEWS (Fla.), Mar. 6, 1997, at C3; see also Ben Fischer,
FanDuel Prepares for Life Without ESPN, N.Y. BUS. J., Apr. 8, 2015, 2015 WLNR 10282641
(listing Yahoo! and CBS Sports as the current leaders in hosting full-season fantasy sports
contests).
18. See Vindu Goel & Joe Drape, Yahoo Will Enter Daily Fantasy Sports Market, N.Y.
TIMES (July 8, 2015), http://www.nytimes.com/2015/07/09/technology/yahoo-will-enter-daily
-fantasy-sports-market.html [https://perma.cc/76BJ-MGZF] (noting that “Yahoo has been
hosting fantasy sports for over 16 years, and it operates a leading sports news site”).
19. See Marc Edelman, Yahoo!, CBS, ESPN and the NFL Are Using Pay-To-Play Fantasy
Football To Drive Website Traffic in Fall 2014, FORBES (Aug. 13, 2014, 9:30 AM),
http://www.forbes.com/sites/marcedelman/2014/08/13/yahoo-cbs-espn-and-the-nfl-adopt-pay
-to-play-fantasy-football-contests-in-2014-to-drive-user-traffic/ (noting that Yahoo offers the
highest payout rate among the four major full-season fantasy football operators, likely as a
means to drive user traffic).
20. See Tasch, supra note 13. The Fantasy Sports Trade Association currently estimates
the number of fantasy sports participants in the United States even higher, at fifty-seven million. Josh Hicks, Legality of Fantasy-Sports Operations Under Review by State Officials,
WASH. POST, Dec. 18, 2015, at B2 (estimating that nearly fifty-seven million Americans currently play fantasy sports).
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Baseball Championship (owned by STATS LLC), and Star Fantasy Leagues.21 Meanwhile, ESPN has generally refrained from entering this segment of the market, either
based on brand image concerns or perception of some, albeit manageable, legal risk.22
B. Origins of Daily Fantasy Sports
Much like traditional fantasy sports, daily fantasy sports contests allow participants to “compete against other fantasy sports participants based upon the actual performance of those [athletes] in key statistical categories.” 23 However, unlike traditional fantasy sports, daily fantasy sports are played over a far shorter duration, such
as a single day or a week.24 Most daily fantasy sports contests entail participants
competing against a huge pool of entrants, rather than a small group of friends. 25 In

21. Fantasy Baseball, NAT’L FANTASY BASEBALL CHAMPIONSHIP, http://nfbc.stats.com
/baseball/home/nfbc/index.asp [https://perma.cc/CSA5-QJXR]; Fantasy Basketball, YAHOO!
FANTASY, https://basketball.fantasysports.yahoo.com/nba/proleagues [https://perma.cc/K9WC
-BC78]; Fantasy Basketball Prize Leagues, CBS SPORTS, http://www.cbssports.com
/fantasy/basketball/games/prize-leagues?ttag=FBKP15_new_spoe_games_basketball [https://
perma.cc/85V2-VTHN]; Fantasy Games List, FANTRAX, http://www.fantrax.com/viewAllGames
.go?sport=MLB&type=SALARY_CAP [https://perma.cc/UCP6-XHNY]; Star Fantasy Leagues,
STAR FANTASY LEAGUES, https://www.starfantasyleagues.com/Home/Landing [https://perma.cc
/3FPA-8G7L].
22. See Marc Edelman, Yahoo!, CBS Sports, and ESPN Adopt Diverging Business
Strategies for 2014 Fantasy Baseball, FORBES (Feb. 7, 2014, 8:26 AM), http://www.forbes.com
/sites/marcedelman/2014/02/07/yahoo-cbs-sports-and-espn-adopt-diverging-2014-fantasy-baseball
-strategies/#2b8a246b41a5 (explaining that ESPN now offers a fantasy sports contest with an
entry fee but prizes have limited value, such as Best Buy gift certificates, and they are not a
meaningful percentage of contest entry fees).
23. Langone v. Kaiser, No. 12 C 2073, 2013 WL 5567587, at *1 (N.D. Ill. Oct. 9, 2013)
(citations omitted); see also Memorandum of Law in Opposition to Defendant’s Motion for
an Interim Stay at 6, Schneiderman v. FanDuel, Inc., & DraftKings, Inc., No. 453056/15 (N.Y.
App. Div. Dec. 22, 2015) (“In [daily fantasy sports] games, each player creates a ‘fantasy’
team of professional athletes in a particular sport, with the goal of selecting the athletes who
the player predicts will have the best performances in an upcoming game.”).
24. Letter from Lisa Madigan, Ill. Attorney General, to Representative Elgie R. Sims, Jr.,
& Representative Scott R. Drury, Ill. State Judiciary Comm’n (Dec. 23, 2015),
http://www.legalsportsreport.com/wp-content/uploads/2015/12/Illinois-DFS.pdf [https://perma
.cc/V7UW-5LEW] [hereinafter Ill. Att’y Gen. Letter] (“Unlike traditional fantasy sports
contests, which operate on a season-long timetable, daily fantasy sports contests are conducted
over short-term periods, such as a week or a single day of competition.”). See generally Nev.
Att’y Gen. Memorandum, supra note 7, at 2 (“Fantasy sports can be divided into two types:
(1) traditional fantasy sports, which track player performance over the majority of a season,
and (2) daily fantasy sports, which track player performance over a single game.”).
25. Dan McQuade, $1M Prizes and NFL Lobbying: The Irresistible Rise of Daily Fantasy
Leagues, GUARDIAN (May 19, 2015), https://www.theguardian.com/sport/blog/2015
/may/19/1m-prizes-and-nfl-lobbying-the-irresistible-rise-of-daily-fantasy-leagues [https://perma.cc
/WE3Z-2X3A] (discussing how daily fantasy sports games are similar and different from
traditional fantasy sports); see also Md. Att’y Gen. Letter, supra note 11, at 3
(explaining that “[w]hereas the archetypal [traditional fantasy sports] game is a contest among
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addition, most daily fantasy sports contests “do[] not allow for the forms of roster
management that simulate what a real-life team manager does.”26
The underlying concept behind daily fantasy sports is a hybrid between
mainstream fantasy sports and sports betting. 27 These contests originally targeted
online gamers who sought a new form of entertainment after Congress’s Unlawful
Internet Gambling Enforcement Act (UIGEA) shut down U.S. access to most online
sportsbooks and poker rooms. 28 Because the UIGEA included an explicit exception
that allowed for payment processors to collect money from companies offering “fantasy . . . sports,” the entrepreneurs who created the concept of daily fantasy sports
used this exception as their initial argument to purport contest legality. 29

friends, [daily fantasy sports] contests include leagues, tournaments, head-to-heads, and multipliers, which can involve hundreds of thousands of people who compete more or less anonymously over the internet”).
26. Md. Att’y Gen. Letter, supra note 11, at 16–17 (citing Edelman, supra note 8, at 30
for the proposition that daily fantasy sports contests do not entail “negotiating trades with other
owners, or engaging in other ‘team management’ activities, such as adding or dropping
players”).
27. See Edelman, supra note 14, at 123 (citing Paul Moran, Law Could Put Dent in
Offshore Bookmakers’ Windfall, NEWSDAY, Feb. 4, 2007, 2007 WLNR 2150975); Amy
Dardashtian, Why Daily Fantasy Sports Is Redefining Gambling, HUFFINGTON POST (Dec. 1,
2015), http://www.huffingtonpost.com/amy-dardashtian/why-daily-fantasy-sports-_b_8685402.html
[https://perma.cc/8URS-PFMH].
28. See WASH. STATE GAMBLING COMM’N, supra note 7, at 4 (discussing how the UIGEA
“was the end of most online gambling, including poker, in the U.S.”).
29. See Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. § 5362(1)(E)(ix).
[A bet or wager does not include] participation in any fantasy or simulation sports
game or educational game or contest in which (if the game of contest involves a
team or teams) no fantasy or simulation sports team is based on the current membership of an actual team that is a member of an amateur or professional sports
organization . . . and that meets the following conditions:
(I)
All prizes and awards offered to winning participants are established and
made known to the participants in advance of the game or contest and their
value is not determined by the number of participants or the amount of any
fees paid by those participants.
(II) All winning outcomes reflect the relative knowledge and skill of the participants and are determined predominantly by the accumulated statistical
results of the performance of individuals (athletes in the case of sporting
events) in multiple real-world sporting or other events.
(III) No winning outcome is based—
(aa) on the score, point-spread, or any performance or performances of
any single real-world team or any combination of such teams; or
(bb) solely on any single performance of an individual athlete in any single real-world sporting or other event.
Id.; cf. Nev. Att’y Gen. Memorandum, supra note 7, at 7 (“[A] point of clarification is in order
because there are some operators and commentators who have taken the position that the
[UIGEA] legalized fantasy sports within the United States. Given the explicit language of
UIGEA, that position is simply untenable, and often at odds with what those same operators
and commentators have said in the past.”); id. at 7–8 (explaining that former representative
Jim Leach, who drafted the UIEGA, recently denied that the statute was intended to create any
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Today, there are four different formats of daily fantasy sports that proliferate on
the Internet.30 The most established format involves single-day or weekly contests in
which participants select a roster of real-world players from draft lists based on a
salary cap.31 A second, simpler format of daily fantasy sports allows participants to
select players from several lists of purportedly similar-caliber players without using
a salary cap.32 A third format allows participants to compete directly against the host
site, rather than against other contestants, for the chance to win prizes. 33 Finally, a
fourth format of daily fantasy sports has “altogether dropped the lineup generation
aspect from its games and [has] moved toward an event-based betting model.”34
The dominant format of daily fantasy sports in the United States is the first format.35 Among the largest companies operating contests under this format include
FanDuel and DraftKings—both companies with substantial ties to the professional
sports industry.36 In 2013, MLB emerged as the first U.S. professional sports league
to align itself with daily fantasy sports when it secured an equity stake in DraftKings,
albeit MLB executives kept their investment secret from fans for more than one
year.37 Then, in November 2014, the NBA became an investor in FanDuel—a decision that coincided with the league commissioner Adam Silver publishing a New
York Times editorial expressing the league’s changing views on sports gambling. 38

per se legality for daily fantasy sports, and described it as “sheer chutzpah” for a fantasy sports
company to site the law as evidencing the contest’s legality, irrespective of format, and under
all relevant state laws).
30. See infra text accompanying notes 31–34; see also Edelman, supra note 14, at
127–29 (describing, in detail, the four formats of daily fantasy sports).
31. Edelman, supra note 14, at 127–28; see also Memorandum of Law in Opposition to
Defendant’s Motion for an Interim Stay, supra note 23, at 7 (explaining that most daily fantasy
sports games “use a salary-cap draft to limit players’ choice of athletes for their roster. In such
a draft, the [daily fantasy sports] operator assigns every athlete a fictional ‘salary’ that reflects
the odds he will perform well in a sporting event.”).
32. See Edelman, supra note 14, at 128–29.
33. Id. at 128.
34. Id. at 129.
35. See id. at 127–28 (describing this format of daily fantasy sports as the “most
established”).
36. See id.
37. See Adam Kilgore, Daily Fantasy Sports Web Sites Find Riches in Internet Gaming
Law Loophole, WASH. POST (Mar. 27, 2015), https://www.washingtonpost.com/sports/daily
-fantasy-sports-web-sites-find-riches-in-internet-gaming-law-loophole/2015/03/27/92988444
-d172-11e4-a62f-ee745911a4ff_story.html [https://perma.cc/3YAJ-2R78] (stating that “[i]n
2013, with no fanfare, Major League Baseball purchased a financial stake in DraftKings”); see
also Marc Edelman, Could an FBI Investigation of DraftKings Implicate Major League
Baseball?, FORBES (Oct. 19, 2015, 10:30 AM), http://www.forbes.com/sites/marcedelman
/2015/10/19/could-an-fbi-investigation-of-draftkings-implicate-major-league-baseball/#549682526348
(“Although rarely discussed, the story behind DraftKings’ rapid rise to prominence is
inextricably intertwined with its financial relationship with Major League Baseball. Indeed,
DraftKings was a relatively small company with only $1.4 million in seed capital when 34year-old C.E.O. Jason Robins was able to land a meeting through a mutual contact with Robert
Bowman and Kenny Gersh from MLB Advanced Media. After that April 2013 meeting,
everything changed for both enterprises.”).
38. McQuade, supra note 25 (“DraftKings, founded in 2011, is the ‘official daily fantasy
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With the backing of powerful, professional sports leagues, FanDuel and
DraftKings in recent years have obtained upwards of $1 billion in capital from large
corporations such as NBC Sports, the Kraft Group, and Madison Square Garden, as
well as from private equity groups including Comcast Ventures, KKR, and Piton
Capital.39 These early investors stand to profit handsomely if the U.S. states ultimately permit daily fantasy sports contests within their borders.40 Consequently, they
are willing to invest heavily in lawyers and lobbyists to argue in favor of legalizing
daily fantasy sports, even though, at present, the legal status of daily fantasy sports
remains murky at best.41
II. APPLYING STATE GAMBLING LAWS TO FANTASY SPORTS
Unless separately regulated, fantasy sports contests of all formats and durations
must comply with the general gambling laws of all states in which they operate, as
well as with all applicable federal laws.42 In most states, a plaintiff can make a prima
facie claim of illegal gambling only if it can show that the underlying activity entails
three elements: “consideration” (generally an entry fee), “reward,” and “chance.” 43
Because most fantasy sports contests “meet the legal definitions of both
‘consideration’ and ‘reward’ (the exception, of course, being ‘free to enter’

sports partner of Major League Baseball’. [sic] FanDuel, the other major site for daily fantasy
sports, has a strategic partnership with the NBA. As part of that deal, which gave the NBA an
equity stake in FanDuel, the league promotes FanDuel’s daily contests on NBA.com, NBA
TV, and its other digital properties.”); see also Kilgore, supra note 37 (noting the arrangement
that gave the NBA more than a 2.5 percent stake in FanDuel); Adam Silver, Opinion, Legalize
Sports Betting, N.Y. TIMES, Nov. 14, 2014, at A27 (openly discussing the NBA’s new view in
favor of legalized but regulated sports betting).
39. WASH. STATE GAMBLING COMM’N, supra note 7, at 6, 33; McQuade, supra note 25.
40. See Curt Woodward, DraftKings, FanDuel Raking in Millions as Yahoo Jumps in the
Game, BOS. GLOBE: BETA BOS. (July 14, 2015), http://www.betaboston.com/news/2015/07/14
/draftkings-fanduel-raking-in-millions-as-yahoo-jumps-in-the-game [https://perma.cc/2X6T
-AZRB] (quoting Adam Krejcik, a partner at analyst firm Eilers Research, for the proposition
that one way for the private equity companies to profit from daily fantasy sports would involve
an initial public offering of either FanDuel or DraftKings).
41. For far greater detail on the legal status of daily fantasy sports and how it varies by
both state and game format, see generally Edelman, supra note 14, at 129–44 (analyzing the
legal risk of daily fantasy sports under both federal and state law).
42. A discussion of the four primary federal laws that apply to the fantasy sports
marketplace is beyond the scope of this Article. For an understanding of how the Illegal
Gambling Business Act, Interstate Wire Act, Professional and Amateur Sports Protection Act,
and Unlawful Internet Gambling Enforcement Act apply to fantasy sports contests, see
Edelman, supra note 14, at 135–44, and Edelman, supra note 8, at 34–38.
43. Edelman, supra note 14, at 129–30; see also I. NELSON ROSE & MARTIN D. OWENS,
JR., INTERNET GAMING LAW 1 (2d ed. 2009) (“The definition of ‘gambling,’ unless changed by
statute, consists of any activity with three elements: consideration, chance, and prize.”);
Anthony N. Cabot, Glenn J. Light & Karl F. Rutledge, Economic Value, Equal Dignity, and
the Future of Sweepstakes, 1 U. NEV. LAS VEGAS GAMING L.J. 1, 2 (2010) (“If you take away
any one of the three elements of gambling—consideration, prize, or chance—you have an
activity that is legal in most states.”).
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contests),”44 the legal status of fantasy sports often comes down to whether a court
finds the particular contest to involve skill (which is legal) or chance (which is not). 45
A. General State Gambling Laws
The requisite level of skill needed for a fantasy sports contest to be deemed a
game of skill (rather than chance) varies by state, and it often requires a review of
both underlying statutes and common law.46 In a majority of states, courts will determine whether a fantasy sports contest complies with existing law simply by determining whether the contest entails more skill than chance (“predominant purpose
test”).47 Some U.S. states that apply the predominant purpose test include California,
Kansas, and Massachusetts.48

44. Edelman, supra note 14, at 130; see also ROSE & OWENS, supra note 43, at 9 (explaining that “[g]ames that are completely free, like many online bingo games giving small prizes,
are almost universally legal”).
45. Edelman, supra note 14, at 130; see also Valentin v. El Diario La Prensa, 427
N.Y.S.2d 185, 186 (N.Y. Civ. Ct. 1980) (noting that in New York State, three elements are
needed to constitute an illegal lottery: (1) consideration, (2) chance, and (3) prize); Geis v.
Cont’l Oil Co., 511 P.2d 725, 727 (Utah 1973) (explaining that under Utah state law, “the
statutory elements of a lottery are: (1) [p]rize; (2) chance; (3) any valuable consideration”);
Edelman, supra note 8, at 26–28.
46. See Edelman, supra note 8, at 28–29.
“To determine whether an activity satisfies the gambling element of chance,
[most] courts will . . . apply one of three tests: the ‘predominant purpose test,’
the ‘any chance test,’ or the ‘gambling instinct test.’ The ‘predominant purpose
test,’ which is applied by most states, deems an activity to be one of chance where
‘greater than 50 percent’ of the result is derived from chance. By contrast, the
‘any chance test’ finds that an activity is based on chance if ‘a particular game
contains any chance that influences the outcome of the game,’ and the ‘gambling
instinct test . . . looks to the nature of an activity to determine if it appeals to
one’s gambling instinct.’”
Id. (second ellipsis in original) (footnotes omitted) (quoting Anthony N. Cabot, Glenn J. Light
& Karl F. Rutledge, Alex Rodriguez, a Monkey, and the Game of Scrabble: The Hazard of
Using Illogic To Define the Legality of Games of Mixed Skill and Chance, 57 Drake L. Rev.
383, 390–94 (2009)).
47. Edelman, supra note 14, at 130–34; Edelman, supra note 8, at 28 (“A majority of
states adopt . . . the ‘predominant purpose test’ as the measure of chance.”); see also O’Brien
v. Scott, 89 A.2d 280, 283 (N.J. Super. Ct. Ch. Div. 1952) (explaining that under New Jersey’s
application of the predominant purpose test, “[t]he test of the character of the game is, not
whether it contains an element of chance or an element of skill, but which is the dominating
element that determines the result of the game, or, alternatively, whether or not the element of
chance is present in such a manner as to thwart the exercise of skill or judgment” (citation
omitted)).
48. See, e.g., In re Allen, 377 P.2d. 280, 281 (Cal. 1962) (in bank) (“The term ‘game of
chance’ has an accepted meaning established by numerous adjudications. . . . The test is not
whether the game contains an element of chance or an element of skill but which of them is
the dominating factor . . . .”); Three Kings Holdings, L.L.C. v. Six, 255 P.3d 1218, 1223 (Kan.
Ct. App. 2011) (finding that the predominant element test is an appropriate test for the state to
apply in determining whether a particular contest constitutes a game of “skill” or game of
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Nearly one dozen other states including New York and Missouri alternatively apply a “material element test,” which considers not only skill-to-chance ratios, but
also “whether the contest is entered into among novices or experts [and] whether the
amount of information provided to the contestants negates the skill-based advantages
that true experts may have obtained.”49 Some material element test states have found
card games such as Texas Hold’em to violate state gambling laws even though the
defendants have introduced evidence purporting to show that the underlying contest
entails more skill than chance.50 Consequently, fantasy sports and daily fantasy sports
companies operating in these states cannot rely solely on mathematical studies to
defend the legality of their games.51
Finally, a few states have adopted even stricter standards than either the predominant purpose test or the material element test.52 Among them are Arizona, Arkansas,
Iowa, and Tennessee, which all deem contests to be illegal “if they involve any
chance whatsoever, even a modicum of chance.”53 Louisiana and Montana disallow

“chance”); Commonwealth v. Lake, 57 N.E.2d 923, 925 (Mass. 1944) (“Where the game contains elements both of chance and of skill, in order to render the laws against lotteries
effectual . . . it has been found necessary to draw a compromise . . . with the result that by the
weight of authority a game is now considered a lottery if the element of chance predominates
and not a lottery if the element of skill predominates.”).
49. Edelman, supra note 14, at 134; see also N.Y. PENAL LAW § 225.00(1) (McKinney
Supp. 2016) (defining a “contest of chance” to include “any contest, game, gaming scheme or
gaming device in which the outcome depends in a material degree upon an element of chance,
notwithstanding that skill of the contestants may also be a factor therein” (emphasis added));
Ellison v. Lavin, 71 N.E. 753, 755–56 (N.Y. 1904) (indicating that in a prediction competition,
provision of substantial information to negate much of the advantage in knowledge that a
skilled expert may have would point in the direction to deeming a contest as a game of chance).
50. Cf. United States v. DiCristina, 726 F.3d 92, 101–02 (2d Cir. 2013) (finding that a
particular poker contest violates the material element test even if it can be shown that the
contest mathematically entails more skill than chance).
51. See supra notes 49–50 and accompanying text; see also Edelman, supra note 14, at
134, 144, 149 (noting that ambiguity in determining the legality of daily fantasy sports in
material element test states).
52. See infra text accompanying notes 53–55.
53. Edelman, supra note 14, at 134–35. Some of the states in which daily fantasy sports
contests are deemed to be illegal (unless separately licensed) if they involve even a modicum
of chance seem to include Arizona, Arkansas, Iowa, and Tennessee. See ARIZ. REV. STAT.
ANN. § 13-3301(4) (Supp. 2015) (defining illegal gambling as “risking or giving something of
value for the opportunity to obtain a benefit from a game or contest of chance or skill or a
future contingent event but does not include bona fide business transactions which are valid
under the law of contracts including contracts for the purchase or sale at a future date of securities or commodities, contracts of indemnity or guarantee and life, health or accident insurance” (emphasis added)); TENN. CODE ANN. § 39-17-501(1) (Supp. 2016) (defining
“gambling,” subject to a number of exceptions generally irrelevant to fantasy sports, as “risking anything of value for a profit whose return is to any degree contingent on chance”); State
v. Torres, 831 S.W.2d 903, 905 (Ark. 1992) (stating that under Arkansas law, gambling means
“the risking of money, between two or more persons, on a contest or chance of any kind, where
one must be loser and the other gainer” (emphasis in original) (citation omitted)); ParkerGordon Importing Co. v. Benakis, 238 N.W. 611, 613 (Iowa 1931) (noting that Iowa finds it
irrelevant whether a particular game is predominantly based on chance or skill). In addition, a
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all forms of online gaming with an entry fee and prize, irrespective of whether the
underlying contest entails skill or chance.54 Meanwhile, several other states disallow
contests based on “a future contingent event not under [one’s] control or influence”—a test that, according to some attorneys general, might implicate particular
formats of daily fantasy sports.55
B. Court Analysis of Fantasy Sports Under General Gambling Laws
Although state laws pertaining to illegal gambling are plentiful, court decisions
applying these laws to fantasy sports are scarce.56 The first published decision to
discuss whether fantasy sports constitute a game of skill was the 2007 U.S. District
Court for the District of New Jersey decision Humphrey v. Viacom, Inc.57 There, the
court stated that success in full-season fantasy sports emerges from skill, including
participants’ “skill in selecting players . . . , trading players . . . , adding and dropping
players during the course of the season, and deciding who among his or her players
will start and which players will be placed on the bench.”58
Thereafter, the U.S. District Court for the Northern District of Illinois had the
opportunity to assess legality of daily fantasy sports in Langone v. Kaiser—a case
seeking to disgorge profits from a daily fantasy sports operator and its winners. 59 But
the court failed to do so.60 Instead, it decided Langone purely on jurisdictional and
procedural grounds, leaving the legal issue of daily fantasy sports unaddressed under
Illinois state law.61
Most recently in Schneiderman v. FanDuel, the New York Supreme Court was
tasked with addressing the legal status of daily fantasy sports in a litigation filed by
the state attorney general, which sought to shut down both FanDuel and DraftKings’s

recent Nevada gaming commission ruling purports that Nevada also applies some variant of
the any chance test to daily fantasy sports. See infra notes 74–75 and accompanying text.
Similarly, a recent Texas attorney general decision purports Texas applies the same to daily
fantasy sports. See infra notes 93–95 and accompanying text.
54. See MONT. CODE ANN. § 23-5-112 (2015); ROSE & OWENS, supra note 43, at 213 (describing Louisiana as another such state that disallows all forms of Internet gaming).
55. See [Decision + Order on Motion] at 5, Schneiderman v. FanDuel, Inc., No.
453056/15 (N.Y. App. Div. Dec. 11, 2015), NYSCEF No. 112 (quoting N.Y. PENAL LAW
§ 225.00(2) (McKinney Supp. 2016)).
56. See infra text accompanying notes 57–65.
57. Humphrey v. Viacom, Inc., No. 06-2768 (DMC), 2007 WL 1797648 (D.N.J. June 20,
2007) (designated as “for publication” even though not reported in F. Supp. 2d).
58. Id. at *2, *10–11 (quoting the provision of the Unlawful Internet Gambling
Enforcement Act’s fantasy sports exception that exempts from federal law fantasy sports contests that, among other requirements, contain “winning outcomes” that “reflect the relative
knowledge and skill of the participants and are determined predominately by accumulated
statistical results of the performance of individuals . . . in multiple real-world sporting or other
events.”); see also id. at *1 (clarifying in the definition of “fantasy sports” that the court is
only considering contests that take place “in a given sport throughout a sport’s season” and
not particularly contests that may last for a shorter time interval).
59. Langone v. Kaiser, No. 12-C-2073, 2013 WL 5567587 (N.D. Ill. Oct. 9, 2013).
60. Id.
61. Id. at *3, *8.
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businesses within the state.62 At the preliminary stage of litigation, the New York
Supreme Court enjoined FanDuel and DraftKings from continuing to “accept[] entry
fees, wagers or bets from New York consumers.” 63 In doing so, the court concluded
that there was “a greater likelihood of success on the merits” that a court would find
these contests constituted illegal gambling and “contest[s] of chance” under New
York state law.64 Nevertheless, New York courts never made an ultimate determination on the legality of daily fantasy sports, and the state governor has since signed
into law a new statute that makes the legal assessment of daily fantasy sports under
preexisting law moot.65
C. Agency Analysis of Fantasy Sports Under General Gambling Laws
Beyond these three court cases, a few gaming commission rulings have also
broached the legal status of fantasy sports contests.66 In 2011, the Washington State
Gambling Commission held that the founder of a fantasy NASCAR website, Fantasy
Thunder, violated Washington state gambling laws by operating a half-season fantasy NASCAR contest in which participants had to select eight NASCAR drivers
using a salary cap.67 At the conclusion of the Gambling Commission’s investigation,
the website founder accepted a guilty plea for “attempted transmitting and receiving
gambling information.”68 The plea deal required the fantasy sports operator to serve

62. Decision + Order on Motion, supra note 55.
63. Id. at 1, 4, 6, 9.
64. Id. at 9. See generally id. at *6 (explaining that in order to obtain a preliminary injunction enjoining daily fantasy sports operators FanDuel and DraftKings from operating in
the State of New York, New York’s attorney general was required to show “(1) the likelihood
of ultimate success on the merits; (2) irreparable injury to him absent granting of the preliminary injunction; and (3) that a balancing of the equities favors his position” (citations
omitted)).
65. See infra Part IV.G.; Reuven Blau, DraftKings Argues Fantasy Sports Have Been
Legal for Years in Pending NY State Case, N.Y. DAILY NEWS (Feb. 22, 2016, 7:48 PM),
http://www.nydailynews.com/news/national/draftkings-argues-legality-fantasy-sports-ny-case
-article-1.2540445 [https://perma.cc/VGA9-VKJX] (discussing ongoing status of daily
fantasy sports litigation in New York).
66. See infra text accompanying notes 67–77.
67. See Ryan Rodenberg, What Washington Fantasy Ruling Can Teach Us About New
York AG Case, ESPN: CHALK (Dec. 3, 2015), http://espn.go.com/chalk/story/_/id/14276124
/daily-fantasy-washington-state-fantasy-ruling-teach-us-ny-ag-case [https://perma.cc/6SN9
-H8Y7]; see also Case Report at 15, No 2010-00212 (Wash. State Gambling Comm’n Nov.
30, 2015) (explaining that the Fantasy Thunder contest operated over multiple weeks, and
contestants were required to allocate a salary cap to eight drivers per week that they believed
would perform well in their weekly race).
68. Rodenberg, supra note 67; see also Rob Kauder, Gambling Agents Bust NASCAR
Betting Site Run Out of Valley Home, KXLY.COM (Sep. 13, 2011, 3:44 PM), http://
www.kxly.com/news/Gambling-agents-bust-NASCAR-betting-site-run-out-of-Valley-home/692628
[https://perma.cc/F8RB-3AGG] (stating that “Washington State Gambling Commission
agents have arrested a Spokane Valley man believed behind an online NASCAR gambling site
that exchanged thousands of dollars in illegal winnings to participants over the last decade”).
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one year of probation and forfeit $100,000 in company assets. 69
Thereafter, in the spring of 2013, the New Jersey Division of Gaming
Enforcement approved temporary regulations to allow for daily fantasy sports to operate through state casinos.70 According to the New York Times, the goal of the New
Jersey Division of Gaming Enforcement was to allow casinos to offer these games
both internally and on the Internet, even “reaching people who live outside New
Jersey.”71 Nevertheless, New Jersey’s fantasy sports regulations did not specifically
address the legality of daily fantasy sports operating outside of a casino relationship—leaving this issue to be determined by preexisting state law. 72
Most recently, in October 2015, the Nevada Gaming Control Board analyzed the
legality of pay-to-play daily fantasy sports in a formal memorandum that declared
daily fantasy sports contests illegal if operated without a state gambling license. 73
Although most legal commentators had presumed that the Nevada Gaming Control
Board would have applied the predominant purpose test to determine whether daily
fantasy sports constituted illegal gambling,74 the Board instead concluded that “the
determination of whether an activity constitutes a gambling game or a sports pool
under Nevada law does not require analysis of the level of skill involved.” 75
The Nevada Gaming Control Board’s ruling on the illegality of daily fantasy
sports surprised many gaming attorneys, as it shifted the general perception of
Nevada from being one of the more favorable states for operating daily fantasy sports
contests into one of the most risky. 76 The ruling also may have prompted legislators

69. Rodenberg, supra note 67; see also Kauder, supra note 68 (describing the original
charge against the founder was a “single felony charge of 2nd Degree Professional Gambling”).
According to Professor Rodenberg’s article, Fantasy Thunder’s founder briefly attempted to
defend his contest by arguing that it was a game of skill, “but there is no evidence that arguments
about how fantasy sports fit within the skill-versus-chance debate were considered by
enforcement officers prior to recommending criminal charges.” Rodenberg, supra note 67.
70. Joshua Brustein, New Jersey To Allow Casinos To Offer Daily Fantasy Sports, N.Y.
TIMES (Mar. 18, 2013), http://www.nytimes.com/2013/03/19/sports/atlantic-city-casinos-to-offer
-fantasy-sports-betting.html?_r=0 [https://perma.cc/6MFQ-H29B]; see also News Release,
N.J. Office of Att’y Gen., Division of Gaming Enforcement Announces Temporary Adoption
of Regulations for Fantasy Sports Tournaments in Atlantic City Casinos (Mar. 18, 2013),
http://nj.gov/oag/newsreleases13/pr20130318a.html [https://perma.cc/6VCN-6ZVC].
71. Brustein, supra note 70.
72. See id.; see also News Release, supra note 70.
73. Nev. Att’y Gen. Memorandum, supra note 7, at 2.
74. C.f. Las Vegas Hacienda, Inc. v. Gibson, 359 P.2d 85, 87 (Nev. 1961) (providing an
example of a case where Nevada seemingly had applied the “predominant purpose test”).
75. Nev. Att’y Gen. Memorandum, supra note 7, at 4 (discussing a 2015 Nevada Senate
bill that purportedly supports this conclusion). The Nevada memorandum differentiated the
daily fantasy sports scenario from the legal review of a pay-to-enter golf competition, where
the predominant purpose test has been applied, by the fact that “in daily fantasy sports, the
outcome of any simulated game is determined by third parties—the actual players on actual
teams and not by the owners, regardless of their skill in choosing lineups and assessing various
other factors that may contribute to the outcome of the simulated game.” Id. at 5.
76. See generally Kevin Draper, Nevada Regulators Rule Daily Fantasy Is Gambling,
Order Sites To Shut Down in State, DEADSPIN (Oct. 15, 2015, 7:17 PM), http://deadspin.com
/nevada-rules-daily-fantasy-is-gambling-orders-sites-to-1736830297 [https://perma.cc/G5CK
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in states with similar laws to request that an attorney general in their state review the
legal status of “daily fantasy sports.”77
D. Attorney General Analysis of Fantasy Sports Under General Gambling Laws
Over the years, a few attorneys general have issued opinions on the legal status of
fantasy sports; however, the number of opinions on this topic has increased rapidly
following the Nevada Gaming Control Board’s determination that daily fantasy
sports violated its state’s laws.78 Thus far, the most favorable legal opinion pertaining
to fantasy sports came from the Kansas attorney general in an April 24, 2015, memorandum, which declared that any contest that met a definition of fantasy sports that
was modeled after the Unlawful Internet Gambling Enforcement Act complied with
the laws of the state.79 Other generally favorable attorney general opinions include a
February 4, 2016, letter from the Rhode Island attorney general that concluded that
even though the state should pass laws specifically related to daily fantasy sports,
“Daily Fantasy Sports may currently operate legally in the State of Rhode Island,”80
and a July 7, 2016, letter from the West Virginia attorney general, concluding that at
least certain formats of daily fantasy sports complied with applicable state law under
the predominant purpose test.81

-H75F] (concluding that “[t]he Nevada Gaming Control Board offered perhaps the most
significant rebuke of daily fantasy sports operators today in a month full of them, finding that
daily fantasy sports constitutes gambling”).
77. See infra text accompanying notes 78–97.
78. See infra text accompanying notes 79–97.
79. Letter from Derek Schmidt, Kan. Att’y Gen., & Athena E. Andaya, Deputy Att’y
Gen., to Hon. Mark A. Kahrs, State Representative 4 (Apr. 24, 2015), http://www
.legalsportsreport.com/wp-content/uploads/2015/04/2015-009.pdf [https://perma.cc/T3PX-V8B6]
(recognizing that Kansas has adopted the predominant purpose test for ascertaining whether
contests represent illegal games of chance). The opinion, however, draws no conclusion about
contests that operate under the moniker of fantasy sports but fall outside of the Kansas
statutory definition. Id. Some casual readers may be confused by language in the Kansas
attorney general letter noting that “[u]nder federal law, Congress has determined that fantasy
sports leagues are games of skill,” based on the fact the sentence does not appear alongside
Congress’s narrow definition of fantasy sports as articulated by the Unlawful Internet
Gambling Enforcement Act. Id. at 5. But for purposes of clarity, the federal definition of
fantasy sports is unequivocally clear and limited; it does not include all contests that currently
purport to operate under that moniker. See Edelman, supra note 14, at 142–44; supra note 29
and accompanying text (providing criteria to meet narrow definition of fantasy sports under
the Unlawful Internet Gambling Enforcement Act).
80. Letter from Peter F. Kilmartin, R.I. Att’y Gen., to Hon. Gina Raimondo, Governor of
R.I., Hon. M. Teresa Paiva Weed, President of the R.I. Senate & Hon. Nicholas A. Mattiello,
Speaker of the R.I. House of Representatives 2–3 (Feb. 4, 2016), http://www.legalsportsreport
.com/wp-content/uploads/2016/02/Rhode-Island-DFS-Opinion.pdf [https://perma.cc/7HPN
-6ANG] (further explaining that Rhode Island applies the “dominant factor” test, and thus the
burden to find daily fantasy sports illegal in Rhode Island is elevated over that in New York).
81. Letter from Patrick Morrisey, W. Va. Att’y Gen., Elbert Lin, W. Va. Solicitor Gen.
& Julie Marie Blake, W. Va. Assistant Att’y Gen., to Hon. William P. Cole III,
President of the W. Va. Senate 3 (July 7, 2016), http://www.ago.wv.gov/publicresources
/Attorney%20General%20Opinions/Documents/Cole%20Fantasy%20Sports%20Opinion%20
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The many more negative legal opinions regarding fantasy sports have varied in
content, with the most mainstream criticism targeted specifically at daily fantasy
sports.82 Among the more noteworthy legal opinions, a Florida attorney general opinion from January 1991 opined that it would violate Florida laws for NFL fans to form
a full-season fantasy football contest with entry fees and a cash prizes. 83 According
to the former Florida attorney general, although these contests involved the skill of
individual contestants to pick the members of fantasy teams, “prizes are paid to the
contestants [not based on their own performances but rather] based upon the performance of the individual professional football players in actual games.” 84
That same year, the Attorney General’s Office of Louisiana concluded that a commercial fantasy football contest that required participants to enter by dialing a 1-900
number would violate Louisiana state law.85 The Louisiana attorney general opinion
explained that under existing state law, it was irrelevant whether these fantasy sports
contests involved entirely skill, some skill, or no skill at all. 86 In January 1998, an
Arizona attorney general’s opinion then concluded that fantasy football would constitute illegal gambling under Arizona’s any chance test because there are certain
elements of chance intrinsic within even the most conservative formats of fantasy
sports.87
With regards specifically to daily fantasy sports, in late 2015 the attorneys general
from two of the most populous states published letters indicating their beliefs that
these varieties of fantasy sports violated state laws.88 The New York attorney general
letters, dated November 10, 2015, ordered FanDuel 89 and DraftKings90 to cease

(optimized)%20(M0130230xCECC6).pdf [https://perma.cc/C7XF-4LXZ].
82. See infra text accompanying notes 83–97.
83. 1991 Fla. Op. Att’y Gen. 6 (Fl. Att’y Gen. 1991), 1991 WL 528146.
84. Id. at 3.
85. La. Att’y Gen. Op. No. 91-95 (La. Att’y Gen. 1991), 1991 WL 575105 (noting that in
Louisiana, one is prohibited from “conducting, or directly assisting in the conducting . . . of
any game, contest, lottery, or contrivance whereby a person risks the loss of anything of value
in order to realize a prize”).
86. Id. at *2 (“Whether an element of skill is involved in selection of the team or individual players is relevant to determination of whether the activity is a lottery, however it is not
dispositive of the issue of whether the activity constitutes illegal gambling.”).
87. See Ill. Att’y Gen. Letter, supra note 24, at 5 (citing Ariz. Op. Att’y Gen. No. I98-002
(Ariz. Att’y Gen. 1998), 1998 WL 48550); see also ARIZ. REV. STAT. ANN. 13-3301(4) (Supp.
2015) (defining illegal gambling under state law as “risking or giving something of value for
the opportunity to obtain a benefit from a game or contest of chance or skill or a future contingent event”). See generally Edelman, supra note 4, at 448 (noting that even the daily fantasy
sports operators that do business in some “any chance states” block Arizona users under their
terms of service, recognizing the legal risk that exists under state gambling law).
88. See infra text accompanying notes 91–92.
89. Letter from Kathleen McGee, Chief, Internet Bureau, N.Y. Office of the Att’y Gen.,
to Nigel Eccles, Chief Exec. Officer, FanDuel 1 (Nov. 10, 2015), http://ag.ny.gov/pdfs
/Final_NYAG_FanDuel_Letter_11_10_2015_signed.pdf [https://perma.cc/5UNE-3Q5P] [hereinafter N.Y. Att’y Gen. Letter to FanDuel].
90. Letter from Kathleen McGee, Chief, Internet Bureau, N.Y. Office of the Att’y Gen.,
to Jason Robins, Chief. Exec. Officer, DraftKings 1 (Nov. 10, 2014), http://ag.ny.gov/pdfs
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operations within New York because these contests, according to the New York attorney general, violated sections of state penal law disallowing staking or risking
something of value “upon the outcome of a contest of chance or a future contingent
event not under [one’s] control or influence.” 91 Likewise, the Illinois attorney general
letter, dated December 23, 2015, concluded that pay-to-play daily fantasy sports contests violate subsection 28-1(a)(1) of the Illinois Criminal Code, which disallows
playing “a game of chance or skill for money or other things of value.” 92
Thereafter, on January 19, 2016, the Texas attorney general concurred with the
views of both the New York and Illinois attorneys general, concluding that the “odds
are favorable that a [Texas] court would conclude that participation in paid daily
fantasy sports leagues constitutes illegal gambling, but that participation in traditional fantasy sport[s] leagues that occurs in a private place where no person receives
any economic benefit other than personal winnings . . . does not involve illegal
gambling.”93 The Texas attorney general’s letter further opines that paid daily fantasy
league participants illegally “wager[] on ‘the performance of a participant in a game
or contest,’”94 and that paid daily fantasy sports contests met the minimum threshold
for illegal chance under Texas state law, which constituted the any chance test. 95
Since then, the attorneys general of Hawaii, Maryland, Mississippi, and
Tennessee have also issued opinions finding at least certain formats of daily fantasy
sports to violate their state’s gambling laws. 96 Meanwhile, the attorneys general of

/Final_NYAG_DraftKings_Letter_11_10_2015.pdf [https://perma.cc/99ZG-2NX3] [hereinafter N.Y. Att’y Gen. Letter to DraftKings].
91. N.Y. Att’y Gen. Letter to FanDuel, supra note 89, at 1.
92. Ill. Att’y Gen. Letter, supra note 24, at 6–7, 9, 12–13 (further noting that “daily fantasy sports contests” may additionally violate subsection 28-1(a)(12) of the Illinois Criminal
Code, which deems it to be illegal gambling where one “knowingly establishes, maintains, or
operates an Internet site that permits a person to play a game of chance or skill for money”).
93. Legality of Fantasy Sports Leagues Under Tex. Law, Tex. Att’y Gen. Op. KP-0057,
at 8 (Tex. Att’y Gen. 2016), http://media.oag.state.tx.us/mediaroom/2016/pdf/kp0057.pdf
[https://perma.cc/TGH4-NGEG].
94. Id. at 3 (citation omitted).
95. Id. at 4–5 (explaining that elements of chance in daily fantasy sports include injuries,
weather conditions, state of the game equipment, and official calls); see also id. at 2 (explaining Texas attorney general’s conclusion that daily fantasy sports do not fall within a special
state law exception for “a bona fide contest for the determination of skill, speed, strength, or
endurance or to the owners of animals, vehicles, watercraft, or aircraft entered into a contest”
(citation omitted)).
96. Letter from Kevin K. Takata, Haw. Deputy Att’y Gen., to Hon. Rosalyn H. Baker,
Haw. State Senator (Jan. 27, 2016), http://ag.hawaii.gov/wp-content/uploads/2016/01/News
-Release-2016-2.pdf [https://perma.cc/KZ6Z-ZC23]; Md. Att’y Gen. Letter, supra note 11;
Letter from Jim Hood, Miss. Att’y Gen., to Allen Godfrey, Exec. Dir., Miss. Gaming Comm’n
(Jan. 29, 2016), http://www.legalsportsreport.com/wp-content/uploads/2016/01/A.Godfrey
_Jan.29-2016-Fantasy-Sports-Wagering-in-the-state-of-Mississippi.pdf [https://perma.cc/CQ9N-FY63];
Legality of Fantasy Sports Contests in Tenn., Tenn. Att’y Gen. Op. No. 16-13 (Apr. 5, 2016),
http://www.legalsportsreport.com/wp-content/uploads/2016/04/Tennessee-TN-AG-Opinion-DFS
-April-2016.pdf [https://perma.cc/F277-Q5P5].
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Alabama, Delaware, Georgia, and Idaho have less formally expressed their views
that daily fantasy sports violate state laws.97
III. STATE LAWS SPECIFICALLY RELATED TO FANTASY SPORTS
While most states have governed fantasy sports contests exclusively under general gambling laws, three states prior to 2016 had implemented special legislation to
more specifically govern fantasy sports. 98 The purpose of each state’s fantasy sports
law is somewhat different, as well as its underlying legal language. 99
A. Montana
In 2007, the state of Montana became the first state to pass legislation specifically
related to fantasy sports when Governor Brian Schweitzer signed into law House Bill
No. 616.100 This bill made it “unlawful to wager on a fantasy sports league by telephone or by the internet,” 101 but it allowed for other forms of commercial fantasy
sports that were operated in person, including daily fantasy sports games in football
and NASCAR that operated in conjunction with the Montana state lottery. 102 The
primary purpose of Montana’s law was to enable state-operated, online fantasy sports
contests to serve as a new source of revenue, offsetting the decline in state gaming
funds that resulted from the collapse of Montana’s horse racing industry. 103

97. Dustin Gouker, DraftKings, FanDuel, Yahoo Get Cease-and-Desist Letters in
Delaware, LEGAL SPORTS REP. (July 8, 2016), http://www.legalsportsreport.com/10679
/draftkings-fanduel-yahoo-get-cease-desist-letters-delaware/ [https://perma.cc/RYJ5-6L5J];
Dustin Gouker, Georgia AG Latest To Say Daily Fantasy Sports Are Illegal Gambling; DFS
Bill Scuttled, LEGAL SPORTS REP. (Feb. 29, 2016), http://www.legalsportsreport.com/8634
/dfs-illegal-gambling-georgia/ [https://perma.cc/2CSB-V7FP]; News Release, Ala. Att’y
Gen., Attorney General Determines Paid Daily Fantasy Sports Contests Are Illegal Gambling
(Apr. 5, 2016), http://www.ago.state.al.us/News-810 [https://perma.cc/93PU-KLS5]; News
Release, Idaho Att’y Gen., Attorney General Reaches Agreement To Terminate Paid Daily
Fantasy Sports in Idaho (May 2, 2016), http://www.ag.idaho.gov/media/newsReleases/2016
/nr_05022016.html [https://perma.cc/5PXD-GLV3].
98. See infra text accompanying notes 100–28 .
99. See infra text accompanying notes 100–28.
100. H.B. 616, 60th Leg. (Mont. 2007) (enacted); see also MONT. CODE ANN. § 23-5-801 (2015).
101. MONT. CODE ANN. § 23-5-802 (2015).
102. Id. (stating that “[i]t is lawful to conduct or participate in a fantasy sports league,
including a fantasy sports league that is operated under a parimutuel system of wagering regulated under Title 23, chapter 4”); see also John Harrington, Montana Lottery Looks To Raise
Funds with Fantasy Football Game, INDEP. REC. (Helena, Mont.), Aug. 3, 2008, 2008 WLNR
14534195 (explaining that participants in the Montana Lottery’s fantasy football game would
“select a ‘team’ of several NFL players plus a defensive unit, and score points based on those
players’ statistical performances each week,” with “[t]he three highest scores of the week
split[ting] the pot”); Horse Racing Pins Hopes on Fantasy Lotto Games, GREAT FALLS TRIB.
(Great Falls, Mont.), Sept. 8, 2009, 2009 WL 17847758 (discussing the Montana state lottery’s short-duration football and NASCAR contests).
103. See Lottery Teams Up with Horse Racing Board on Fantasy Football, ASSOCIATED
PRESS, May 6, 2008 (available through advanced search in Westlaw NewsRoom for article
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Since 2007, Montana has twice considered revising its laws on fantasy sports.104
The first time was in the spring of 2009 when the National Collegiate Athletic
Association threatened to disallow Montana from hosting college sports playoff
games if it continued to operate online fantasy sports contests. 105 The second time
was in 2015 when a state representative proposed amending the state’s fantasy sports
law to allow private companies to operate online commercial fantasy sports contests
with buy-ins of $100 or less.106 Ultimately, Montana’s legislature tabled the proposed
amendment to its fantasy sports law after the Montana Coin Machine Operators
Association and the Gaming Industry Association of Montana each opposed the expansion of legalized fantasy sports to include online contests. 107
B. Maryland
On April 1, 2012, Maryland then became the second state to enact a statute specifically applicable to fantasy sports.108 The Maryland law emerged from concern
about the legality of online, full-season fantasy sports contests—an activity that was
popular among residents but not widely available due to perceived legal risk. 109

title and publication date) (noting that the Montana Lottery was working with the State Board
of Horse Racing to develop a statewide fantasy football game to help save the collapsing horse
racing industry within the state). See generally Curt Backa, Racing with a New Attitude,
GREAT FALLS TRIB. (Great Falls, Mont.), July 10, 2008, at S1 (explaining that “with the help
of the Montana Lottery, fantasy sports betting is set to start in September with the opening of
the NFL season”).
104. See infra text accompanying notes 105–07 .
105. See Latest Montana Sports, ASSOCIATED PRESS, May 30, 2009 (available through advanced search in Westlaw NewsRoom for article title and publication date); see also Jay
Skurski, Legal Battles Put a Damper on the Fun, BUFFALO NEWS, June 7, 2009, at D5, 2009
WLNR 10976271 (explaining that “Montana officials must clarify their laws regarding fantasy
sports or else the NCAA may prevent Montana and Montana State from hosting home playoff
games, thus costing them revenue and home-field advantage”).
106. Alex Sakariassen, The Fantasy Sports Debate, MISSOULA INDEP., Jan. 29, 2015, at 6,
2015 WLNR 37641648 (quoting state Representative Forrest Mandeville lamenting that he
could not win prizes in online fantasy sports leagues based on Montana law).
107. See id. (discussing opposition to Forrest Mandeville’s proposed fantasy sports bill).
108. See Marc Edelman, Update on Fantasy Sports and the Law: Change Coming to
Maryland, SPORTS LAW BLOG (Apr. 17, 2012), http://sports-law.blogspot.com/2012/04
/update-on-fantasy-sports-and-law-change.html [https://perma.cc/ZL6N-W3CG]; see also
H.B. 7, 2012 Leg., Reg. Sess. (Md. 2012) (enacted); Bill Info–2012 Regular Session–HB 7,
GEN. ASSEMBLY MD. (2012), http://mgaleg.maryland.gov/webmga/frmMain.aspx?ys
=2012rs%2fbillfile%2fhb0007.htm [https://perma.cc/VS2M-9CB9] (noting that the bill
passed 115–15 in the Maryland House of Representatives and 46–1 in the Maryland Senate).
109. See David Hill, Delegate Is on the Side of Fantasy Sports Teams: His Bill Would
Clear Up Legality Questions, WASH. TIMES (D.C.), Jan. 4, 2012, at A14 (available through
advanced search in Westlaw NewsRoom for article title and publication date) (explaining that
prior to the passing of Maryland’s fantasy sports bill, the laws within the state were sufficiently
vague that popular fantasy sports websites such as ESPN and CBS Sports did not allow contestants to play in their contests that included both entry fees and prizes); see also Md. Att’y
Gen. Letter, supra note 11, at 4 (explaining that the legality of fantasy sports under preexisting
Maryland law was never made clear; however, a 2006 Maryland Attorney General opinion on
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To provide traditional fantasy sports operators with legal comfort in offering their
contests, Maryland’s law stipulates that any “prohibitions against betting, wagering,
and gambling do not apply to the participation in a fantasy competition.” 110 The law
proceeds to define a “fantasy competition” to include “any online fantasy or simulated game or contest such as fantasy sports,” in which four conditions are met:
(1)

participants own, manage or coach imaginary teams;

(2)

all prizes and awards offered to winning participants are established
and made known to participants in advance of the game or contest;

(3)

the winning outcome of the game or contest reflects the relative skill
of the participants and is determined by statistics generated by actual
individuals (players or teams in the case of a professional sport); and

(4)

no winning outcome is based (i) solely on the performance of an individual athlete; or (ii) on the score, point spread, or any performances
of any single real-world team or any combination of real-world
teams.111

Maryland’s fantasy sports law arguably applies to many formats of full-season
fantasy sports contests—at least presuming the dicta in Humphrey v. Viacom, Inc.
were to hold up in Maryland court decisions. 112 Nevertheless, because Maryland’s
statute requires that a fantasy sports contest must determine its winners based on the
“relative skill of the participants,” Maryland’s new law still seems to prohibit fantasy
sports contests in which participants compete against “the house” rather than against
each other.113 In addition, the Maryland law disallows contests that are not deemed
to be based on “skill” as the term is defined by general state law, as well as disallows
contests that are based only on a single real-world event.114
Finally, it remains unsettled whether Maryland’s fantasy sports law grants any

the legal status of poker cast certain doubts about prize-based fantasy sports contests); cf.
Annie Linskey, Bill Would Allow Cash for Fantasy Sports, BALT. SUN, Jan. 8, 2012, at 7A,
2012 WLNR 590776 (explaining that “the Fantasy Sports Trade Association, a national group
that advocates for companies that run fantasy leagues . . . recently hired a federal lobbyist and
opened a political action committee” to support the passing of favorable bills toward fantasy
sports, such as the one proposed in Maryland).
110. MD. ANN. CODE, CRIM. LAW § 12-114(b) (LexisNexis Supp. 2015). See generally
Md. Att’y Gen. Letter, supra note 11, at 4 (explaining that according to a policy analyst at the
time, Lindsay A. Eastwood, traditional fantasy sports probably would not have been considered gambling even under Maryland’s old law, but the new law would help to clarify as much).
111. MD. ANN. CODE, CRIM. LAW § 12-114(a)(1)–(4).
112. See supra text accompanying notes 57–58; see also Humphrey v. Viacom, Inc.,
No. 06-2768 (DMC), 2007 WL 1797648, at *2, *10–11 (D.N.J. June 20, 2007).
113. MD. ANN. CODE, CRIM. LAW § 12-114(a)(3).
114. Id. § 12-114(a)(3)–(4); see also Edelman, supra note 14, at 147–48 (explaining that
the adjective “relative” in describing “skill of the participants” likely means that a contest is
only permissible where the participants are competing against each other, and not against the
house). See generally Definition of Relative, MERRIAM-WEBSTER, http://www.merriam
-webster.com/dictionary/relative [https://perma.cc/TS7N-BPPM] (defining “relative” as “a
thing having a relation or connection with or necessarily dependence on another thing”).
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additional protection to companies that provide daily fantasy sports contests rather
than full-season contests.115 Although there were some daily fantasy sports contests
in operation at the time Maryland passed its fantasy sports law, 116 the bill’s legislative
history shows that the legislature had considered primarily full-season fantasy sports
contests when drafting its language.117 Furthermore, Maryland’s assistant attorney
general recently published her legal conclusion that pursuant to the state’s
constitution, no bill could legalize daily fantasy sports absent a favorable voter
referendum.118
C. Kansas
Lastly, on May 19, 2015, Kansas became the third state to enact a bill related to
the legal status of fantasy sports.119 Much like the Maryland law, the impetus for the
Kansas law was to make it safer for fantasy operators to offer play-for-cash contests
to state residents who wished to participate, especially after the state’s Racing and
Gaming Commission had inserted language onto its website concluding that in its
opinion, “chance predominates over skill in fantasy leagues” and thus “if a fantasy
sports league has a buy-in . . . for its managers and gives a prize, then all three elements of an illegal lottery are satisfied.” 120
To avoid the risk of a Kansas state court accepting the state Racing and Gaming
Commission’s presumption of fantasy sports’ illegality, Kansas’s law specifically
excludes paying entry fees into a “fantasy sports league” from the state law definition
of the term “bet.”121 It further defines a “fantasy sports league” as follows:

115. See infra text accompanying notes 116–18. See also MD. ANN. CODE, CRIM. LAW
§ 12-114(a)(4); Md. Att’y Gen. Letter, supra note 11, at 5 (concluding that whether Maryland’s
2012 fantasy sports bill “intended to encompass [daily fantasy sports] is less clear”).
116. Md. Att’y Gen. Letter, supra note 11, at 12 (stating that in 2012, “daily fantasy sports
were still in their ‘infancy’”).
117. Id. at 5 (quoting the bill’s legislative history). But see id. at 12 (discussing the mention
of shorter duration fantasy sports contests in both the Fiscal and Policy Note associated with
Maryland’s 2012 fantasy sports bill and the language that appeared on the Ways and Means
Committee Floor Report).
118. Md. Att’y Gen. Letter, supra note 11, at 8, 11 (noting that Maryland’s fantasy sports
bill “would have been required to go to referendum if it authorized ‘additional forms’ of, or
the ‘expansion’ of, ‘commercial gaming’”).
119. H.B. 2155 sec. 19(a)(1)(9), 2015 Leg. (Kan. 2015) (signed into law May 19, 2015);
see also Dustin Gouker, Game On in Kansas: State Officially Legalizes Fantasy Sports, LEGAL
SPORTS REP. (May 19, 2015), http://www.legalsportsreport.com/1493/kansas-legalizes
-fantasy-sports [https://perma.cc/27BF-85XK].
120. Are Fantasy Sports Leagues Legal?, KAN. RACING & GAMING COMM’N, http://
www.krgc.ks.gov/index.php/component/content/article/2-uncategorised/113-fantasysportsillegal
[https://perma.cc/58FU-9C3S]; see Marc Edelman, Kansas Takes Steps to Outlaw Fantasy
Football: Bad News for Yahoo!, CBS, and the NFL, FORBES (Aug. 25, 2014, 11:00 AM),
http://www.forbes.com/sites/marcedelman/2014/08/25/kansas-takes-steps-to-outlaw-fantasy
-football-bad-news-for-yahoo-cbs-and-the-nfl/#2c96aa71146d.
121. KAN. STAT. ANN. § 21-6403(a)(9) (West, Westlaw through 2016 Reg. & Spec. Sess.);
see also Kansas Lawmaker Wants Fantasy Sports Leagues To Be Legal, U. WIRE (Missoula,
Mont.), Feb. 16, 2015 (available through advanced search in Westlaw NewsRoom for article
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[A]ny fantasy or simulation sports game or contest in which no fantasy
or simulation sports team is based on the current membership of an actual
team that is a member of an amateur or professional sports organization
and that meets the following conditions: (1) All prizes and awards offered to winning participants are established and made known to the participants in advance of the game or contest and their value is not determined by the number of participants or the amount of any fees paid by
those participants; (2) all winning outcomes reflect the relative
knowledge and skill of the participants and are determined predominantly by accumulated statistical results of the performance of individual
athletes in multiple real-world sporting events; and (3) no winning outcome is based: (A) On the score, point spread or any performance or
performances of any single real-world team or any combination of such
teams; or (B) solely on any single performance of an individual athlete
in any single real-world sporting event.122
Interestingly, the Kansas bill, despite its fanfare, may have done nothing to actually change the legal status of fantasy sports within the state. 123 This is because
although Kansas’s bill contains an explicit carve-out for “fantasy sports leagues,”
like the Maryland statute, the Kansas law only recognizes as “fantasy sports” those
contests that are based on the “skill of the participants.” 124 Because the word “skill”
is not elsewhere defined within the statute, one must turn to Kansas common law for
the proper definitions of skill.125 There, a court would assess the definition of skill
under the predominant purpose test. 126 Thus, to the extent a fantasy sports business
could show that its game mathematically constituted fifty-one percent or more skill,
the contest likely would have complied with state law both before and after the statute
(despite the gaming commission’s presumption otherwise). 127 Meanwhile, if a contest constituted less than fifty-one percent skill, there similarly is a strong argument
that the contest was illegal both before and after, as well. 128
IV. STATE BILLS PROPOSED TO REGULATE FANTASY SPORTS DURING 2015 AND
2016 LEGISLATIVE SESSIONS
While Montana, Maryland, and Kansas were the only states as of January 1, 2016,
to have implemented laws specifically related to fantasy sports, Colorado, Indiana,

title and publication date) (noting that the bill’s intent was to prevent the Kansas Racing and
Gaming Commission from “making criminals out of the average citizen of Kansas” (quoting
Kan. Rep. Brett Hildabrand)).
122. KAN. STAT. ANN. § 21-6403(d).
123. See infra text accompanying 124–28.
124. KAN. STAT. ANN. § 21-6403(d)(2).
125. See KAN. STAT. ANN. § 21-6403 (containing no definition of “skill”).
126. See, e.g., Three Kings Holdings, L.L.C. v. Six, 255 P.3d 1218, 1223 (Kan. Ct. App.
2011) (applying the dominant factor test to determine whether a card game known as Kandu
Challenge constituted a game of skill).
127. See supra text accompanying notes 47–48.
128. See supra text accompanying notes 47–48.
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Mississippi, Missouri, New York, Tennessee, and Virginia have all passed new fantasy sports laws in 2016.129 Meanwhile, many other states currently have fantasy
sports bills before their state legislatures. 130
Much like the earlier fantasy sports bills passed in Montana, Maryland, and
Kansas, these new fantasy sports bills seek to bring greater certainty to the legal status of fantasy sports.131 Nevertheless, the motivations and implications of these bills
vary.132 Some of these bills address fantasy sports simply in an attempt to provide
legal clarity.133 Others address the issue primarily from a consumer protection perspective, or from the desire to bring additional tax revenue to the state.134 Meanwhile,
still other bills arise primarily from lobbying efforts of the Fantasy Sports Trade
Association, as well as from the lobbying efforts of the two largest daily fantasy
sports operators, DraftKings and FanDuel.135 These bills seek primarily to protect the
interests of the large, daily fantasy sports operators at the expense of all other constituent groups.136
A. California
Among the many states with proposed bills to regulate fantasy sports, California
has proposed the most comprehensive bill.137 The California bill, which is titled the
Internet Fantasy Sports Games Protection Act, was initially proposed by Assembly

129. Dustin Gouker, DraftKings, FanDuel Beat the Clock in New York: Legislature Passes
Fantasy Sports Bill, LEGAL SPORTS REP. (June 17, 2016), http://www.legalsportsreport.com
/10514/new-york-passes-fantasy-sports-bill [https://perma.cc/9B3X-ETKV] (providing a list
of states that have passed bills related to fantasy sports between January and June of 2016).
130. See infra text accompanying notes 131–85.
131. See supra text accompanying notes 100–28; see also infra text accompanying notes
131–85.
132. See infra text accompanying notes 131–85
133. See Chris Isidore, Fantasy Sports May Face Big Crackdown, CNN MONEY (Oct. 25,
2015, 6:39 PM), http://money.cnn.com/2015/10/25/news/companies/casinos-fantasy-sports
[https://perma.cc/6G4N-3NDU] (quoting sources ranging from agents of the American
Gaming Association to lobbyists for FanDuel and DraftKings arguing for state regulations for
purposes of enhancing “clarity”).
134. See Kadner, supra note 4 (arguing that states should make daily fantasy sports legal,
“tax the heck out of [them] and share in the windfall that millions of our fellow residents are
cheerfully generating for the people operating these enterprise”).
135. See Dustin Gouker, Fantasy Sports Trade Association President: ‘We Need To
Formally Legalize Fantasy Play in 50 States,’ LEGAL SPORTS REP. (Jan. 20, 2016)
http://www.legalsportsreport.com/7458/fsta-president-dfs-legality-in-states [https://perma.cc
/S5TT-TYX5].
136. See infra text accompanying notes 197–203 (explaining why bills with fixed licensing
fees for fantasy operators serve primarily to protect the interests of the largest daily fantasy
sports companies and not the overall marketplace and its varied constituencies).
137. See infra text accompanying notes 138–47; see also Ryan Kartje, Daily Fantasy
Sports Industry Waits for California’s Next Move, ORANGE COUNTY REG., Dec. 27, 2015,
2015 WLNR 38395972 (noting that Adam Gray “had been more proactive than most state
lawmakers” on daily fantasy sports and was among the first to propose a new statute).
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Member Adam Gray on September 10, 2015.138 If implemented, California’s fantasy
sports bill would require any person or entity “to apply for, and receive, a license
from the [California Gambling Control Commission] prior to offering an Internet
fantasy game for play.”139 To obtain a license, an applicant would need to pay a onetime licensing fee of an undetermined amount, as well as pay an annual regulatory
fee, and act with “good character, honesty, and integrity.”140
The California bill explicitly defines “fantasy sports” to include games of all durations—making certain that this definition encompasses both traditional fantasy
sports and daily fantasy sports.141 It otherwise limits the definition of permissible
fantasy sports games much in the same way as does the UIGEA.142 For instance, the
California bill does not allow for operating contests against the house. 143 In addition,
the California bill does not allow for the licensing of fantasy sports games that are
“[b]ased on the score, point spread, or performance of any single real-world team or
any combination of real-world teams,” or “[b]ased solely on the single performance
of an individual athlete in a single real-world sporting event.”144
Lastly, the proposed California bill would change some of the default provisions
with respect to user entry into fantasy sports contests to further protect the interests
of its citizens.145 Most notably, the bill seeks to establish a minimum age of twentyone to participate in fantasy sports contests, 146 even though the age of majority in
California for most other matters is eighteen. In addition, the bill seeks to protect
pathological gamblers by requiring each licensed fantasy sports provider to make an
“online self-exclusion form” available to ensure that residents who put themselves
on the exclusion list are not later accepted as paying customers in contests. 147

138. Gambling: Internet Fantasy Sports Game Protection Act, Assemb. B. 1437, 2015–
2016 Reg. Sess. (Cal. 2015) (as amended in Assemb., Sept. 10, 2015), https://leginfo
.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160AB1437 [https://perma.cc
/989E-22XQ]. California’s proposed bill would also apply to full-season fantasy sports
contests. Id. at sec. 1, § 19754(a) (noting that the proposed California bill applies to “Internet
fantasy sports games of any duration”).
139. Assemb. B. 1437 (Legislative Counsel’s Digest); see also id. at sec. 1, § 19770(a).
140. Assemb. B. 1437 (Legislative Counsel’s Digest); see also id. at sec. 1, § 19770(b)(1)–(3)
(further discussing requirements of past and current character to obtain a license).
141. Assemb. B. 1437 sec. 1, § 19760(d).
142. See id. (Legislative Counsel’s Digest).
143. See id. at sec. 1, § 19760(d)(1) (limiting the definition of an “Internet fantasy sports
game” to a game where a participant “[c]ompetes against other registered players or a target
score as the owner or manager of an imaginary or simulated team of professional athletes in
an imaginary of simulated game” (first emphasis added)).
144. Id. at sec. 1, § 19772(b)(4)(A)–(B).
145. See infra text accompanying notes 146–47.
146. See Assemb. B. 1437 sec. 1, § 19774(d)–(e).
147. See Assemb. B. 1437 (Legislative Counsel’s Digest); see also KEVIN WASHBURN,
GAMING AND GAMBLING LAW: CASES AND MATERIALS 66–69 (2011) (setting out the
Diagnostic and Statistical Manual of Mental Disorders (4th ed.) Diagnostic Criteria for 312.31
Pathological Gambling).
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B. Florida
Florida also has proposed a detailed bill that seeks to affirmatively legalize and
regulate at least some formats of fantasy sports.148 However, there are several notable
differences between the California and Florida bills. 149 First, the Florida bill is not
explicit about whether short-duration contests meet the definition of fantasy sports. 150
In addition, the Florida bill proposes a minimum age of eighteen to participate in
fantasy sports—an age three years younger than that of the California bill and representing the standard age of majority within the state. 151 Furthermore, the Florida bill
includes a proposed registration fee for contest operators of $500,000 for the initial
registration and $100,000 for the annual renewal. 152 Although a fee of this size should
provide additional revenue to the state, it would also likely keep most startup and
midsize companies out of the Florida fantasy sports marketplace.153
C. Illinois (Largely Replicated by Colorado, Indiana, Missouri, and Virginia)
The Illinois state legislature similarly has a bill to regulate fantasy sports under
review,154 even though the state attorney general plans to proceed with its gambling
law challenge against FanDuel and DraftKings despite the bill’s momentum. The
current draft of the Illinois bill seeks to impose many of the same requirements on
fantasy sports operators as do the California and Florida bills. 155 Like the Florida bill,
it requires fantasy sports operators to verify participants are a minimum of eighteen
years of age, which, likewise, is the standard age of majority within the state.156 The
Illinois bill also requires fantasy sports host sites to segregate player funds used as
entry fees from operational cash of the business, annually contract with a third party
to conduct an independent audit of the business, and protect the sharing of

148. See infra text accompanying notes 149–53.
149. H.B. 707, 2016 Sess. (Fla. 2016) (as reported by Bus. & Professions Subcomm., Jan.
11, 2016) (died in committee Mar. 11, 2016), http://www.myfloridahouse.gov/Sections
/Documents/loaddoc.aspx?FileName=183771.docx&DocumentType=Amendments&BillNumber
=0707&Session=2016 [https://perma.cc/5T7L-TK94].
150. See id. at sec. 1, § 501.935(1)(c).
151. See id. at sec. 1, § 501.935(2)(b)(4).
152. Id. at sec. 1, § 501.935(2)(a); see also William R. Levesque, Casino Issue Divides
Voters, TAMPA BAY TIMES, Jan. 1, 2016, at 1 (discussing the bill’s proposed initial annual fee
to operate in the State of Florida).
153. Marc Edelman, Keynote Address: A Sure Bet? The Legal Status of Daily Fantasy
Sports, 6 PACE INTELL. PROP. SPORTS & ENT. L.F. 1, 18–19 (2016) (discussing the impact of
high licensing fees on smaller market participants and potential new entrants to the daily fantasy sports marketplace).
154. Fantasy Contests Act, H.B. 4323, 99th Gen. Assemb. (Ill. 2016) (as introduced by
Rep. Michael J. Zalewski), http://www.ilga.gov/legislation/99/HB/PDF/09900HB4323lv.pdf
[https://perma.cc/K7HP-LVM6].
155. See id.
156. See id. at sec. 10, § 3.
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confidential information with contest participants. 157 Illinois’s proposed fantasy
sports bill does not include any registration fees. 158
Since the Illinois legislature introduced its bill, several other states have proposed
similar bills. In many cases, these bills likely began by using the same language as
used in Illinois, but added a licensing or registration fee to the bill to provide additional revenue for the state. 159 Virginia, for example, has proposed and passed a bill
similar to Illinois’s Fantasy Contests Act160 that includes an “onerous”161 $50,000
licensing fee on all fantasy sports operators.162 Similarly, Indiana has proposed and
passed a similar bill with a licensing fee set initially at $50,000, and subject to rise
as high as $75,000.163 More reasonably for smaller market participants, Missouri’s
bill includes an annual application fee set at the lesser amount of $10,000 per year or
ten percent of the applicant’s previous year’s net revenues. 164 Meanwhile, Colorado’s
Fantasy Contests Act includes a licensing fee for fantasy sports operators but offers
an explicit exclusion for small fantasy contest operators (those with fewer than 7500
players in Colorado).165
D. Tennessee
The Tennessee bill,166 which was signed into law on April 27, 2016, includes

157. Id. at sec. 10, §§ 2, 8, 9.
158. See id.
159. See infra text accompanying notes 162–65.
160. Fantasy Contests Act, S.B. 646, 2016 Sess. (Va. 2016) (as passed by Senate and
House, Feb. 25, 2016) (enacted), https://lis.virginia.gov/cgi-bin/legp604.exe?161+ful
+SB646ER+pdf [https://perma.cc/3QQK-8QXC].
161. Dustin Gouker, Fantasy Sports Industry ‘Deeply Concerned’ with $50K Fee in
Virginia Law, LEGAL SPORTS REP. (Mar. 8, 2016), http://www.legalsportsreport.com/8915
/fsta-pushes-back-on-dfs-fees [https://perma.cc/HY8A-8ADN].
162. S.B. 646 at sec. 2.
163. S. Enrolled Act 339, 119th Gen. Assemb., 2d Reg. Sess., sec. 15(b) (Ind. 2016) (as
passed by the Gen. Assemb.) (enacted), http://iga.in.gov/static-documents/7/f/1/5/7f15fe9f
/SB0339.07.ENRH.pdf [https://perma.cc/V92S-MJDE] (stating that “[a] game operator shall
pay to the division an initial fee of at least fifty thousand dollars ($50,000) for the privilege of
conducting paid fantasy sports games under this chapter. The division may increase the initial
fee up to seventy-five thousand dollars ($75,000) to pay for all of the direct and indirect costs
of the operation of the division”).
164. Missouri Fantasy Sports Consumer Protection Act, H.B. 1941, 98th Gen. Assemb.,
2d Reg. Sess. § 313.970(1) (Mo. 2016) (as passed by Gen. Assemb.) (enacted),
http://www.house.mo.gov/billtracking/bills161/billpdf/truly/HB1941T.PDF [https://perma.cc
/7KML-AMZT].
165. Fantasy Contests Act, H.B. 16-1404 sec. 1, §§ 12-15.5-102(7), 12-15.5-104(2)(a)
(Colo. 2016) (as passed by Gen. Assemb.) (enacted), http://www.leg.state.co.us/clics
/clics2016a/csl.nsf/fsbillcont3/4F153CC1C580418687257F780057F3FD?Open&file=1404_enr.pdf
[https://perma.cc/3BVX-G7AT] (defining a “[s]mall fantasy contest operator” as “a fantasy
contest operator that has no more than seven thousand five hundred fantasy contest players in
Colorado” and noting that “[a] small fantasy contest operator need only be registered, not
licensed, in order to offer fantasy contests for a fee”).
166. Fantasy Sports Act, S.B. 2109 (Tenn. 2016) (as amended by S. Commerce & Labor
Comm.) (enacted), http://www.capitol.tn.gov/Bills/109/Amend/SA0779.pdf [https://perma.cc
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generally the same consumer protections as provided by the Illinois bill and its
progeny, but it also includes some innovative additional terms. 167 Most notably, as a
way of preventing the potential bankruptcy of the least successful daily fantasy sports
contestants, the Tennessee bill limits individual player deposits on any fantasy sports
website to $2500 per month or less, unless the player can provide sufficient proof of
high net worth or gross income such as “the types of certifications used to qualify
accredited investors.”168 In addition, the Tennessee bill explicitly excludes from the
definition of a permissible “fantasy sports contest” those contests where operators
allow participants to autodraft their teams or choose between preselected teams of
athletes.169
E. Texas
A pair of proposed Texas bills, meanwhile, would make illegal all unregistered
fantasy sports contests but legalize those contests that paid a registration fee. 170 The
first proposed Texas bill changes the state penal code to explicitly make it a misdemeanor for a person to either operate an online website or make an online bet that is
based “on the outcome of a sporting event or on participation in a competition based
on the performance of the players in a sporting event or series of sporting events.” 171
The second proposed bill then seeks to license and regulate “sports betting websites”
(presumably including fantasy sports and daily fantasy sports websites) subject to
the payment of a licensing fee.172
F. Iowa, Michigan, and Mississippi
By contrast, the Iowa, Michigan, and Mississippi bills seek to mimic the Maryland
and Kansas approach—legalizing those contests that meet the definition of fantasy
sports under the UIGEA, irrespective of the payment of a fee. 173 Not surprisingly,

/V4A5-6WJE].
167. See Dustin Gouker, Tennessee Governor Signs Daily Fantasy Sports Bill; Third State
To Enact DFS Law, LEGAL SPORTS REP. (Apr. 28, 2016), http://www.legalsportsreport.com
/9774/tennessee-governor-signs-daily-fantasy-sports-bill-law-third-state-regulate-dfs [https://
perma.cc/NHG9-VARE].
168. S.B. 2109 sec. 1, § 47-18-5603(b)(7)(A).
169. Id. at sec. 1, § 47-18-5602 (6)(B) (exclusions from the definition of “fantasy sports
contest”).
170. An Act Relating to the Operation of a Sports Betting Website and the Placement of a
Bet Through a Sports Betting Website, H.B. 4019, 84th Sess. (Tex. 2015) (as introduced),
http://www.legis.state.tx.us/tlodocs/84R/billtext/pdf/HB04019I.pdf#navpanes=0 [https://perma
.cc/T9HT-J6YJ]; An Act Relating to the Licensing and Regulation of Sports Betting Websites,
H.B. 4040, 84th Sess. (Tex. 2015) (as introduced), http://www.legis.state.tx.us/tlodocs
/84R/billtext/pdf/HB04040I.pdf#navpanes=0 [https://perma.cc/5KN7-LQ9J].
171. H.B. 4019 sec. 1 (adding language into existing Texas law to clearly bring online
fantasy sports contests within the scope of illegal betting).
172. H.B. 4040.
173. See S.B. 2541, 2016 Reg. Sess. (Miss. 2016) (as sent to governor), http://
billstatus.ls.state.ms.us/documents/2016/pdf/SB/2500-2599/SB2541SG.pdf [https://perma.cc
/KZ2P-7DTD]; S.B. 459 (Mich. 2015) (as introduced, Sept. 9. 2015), https://www.legislature
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these three bills—as well as the California, Florida, Illinois, Virginia, Indiana,
Colorado, and Texas bills—present identical problems to Kansas’s 2014 bill in that
all of these bills include a circular reference pertaining to contest legality, given that
the UIGEA language only recognizes as “fantasy sports” those contests that involve
the “relative skill” of their participants—an issue that must be determined as a factual
matter under each state’s law.174
Furthermore, even though the Iowa, Michigan, and Mississippi bills are nearly
identical in their language, the bills may lead to differing results about the legality of
fantasy sports in each respective state. 175 Since Iowa is an any chance state, fantasy
sports contests presumably would not meet the minimum threshold of skill required
under state law and thus would be deemed illegal even after the passing of the bill. 176
By contrast, given that Michigan and Mississippi apply the “predominant purpose
test,” many traditional fantasy sports contests, as well as some daily fantasy sports
contests, are likely to comply with Michigan and Mississippi law, even after the bill’s
passage.177
G. New York and Washington
Finally, both the New York bill that was signed into law on August 3, 2016, and
the proposed Washington bill explicitly classify fantasy sports as “not games of
chance,” while otherwise adopting an identical definition for fantasy sports as stated
in the UIGEA.178 New York’s recently signed fantasy sports bill and Washington’s
proposed bill are superior in clarity to most other fantasy sports bills because they
obviate the need for a contest to prove it meets any requisite level of skill to comply

.mi.gov/documents/2015-2016/billintroduced/Senate/pdf/2015-SIB-0459.pdf [https://perma.cc
/X2Q7-UKMP]; H.B. 281, 86th Gen. Assemb. (Iowa 2015) (as introduced, Apr. 9, 2015),
https://legiscan.com/IA/text/HF281/id/1128293 [https://perma.cc/EL9L-GXPH]; see also Bill
To Legalize Fantasy Sports Payouts To Return, QUAD CITY TIMES (Davenport, Iowa), Jan. 1,
2016, at 6 (referencing John Cacciatore, a lobbyist in Des Moines for DraftKings and
FanDuel).
174. See supra text accompanying notes 123–28; see also S.B. 459; H.B. 281.
175. See infra text accompanying notes 173–74.
176. E.g., Parker-Gordon Importing Co. v. Benakis, 238 N.W. 611, 613 (Iowa 1931) (explaining that Iowa finds it irrelevant whether a particular game is based predominantly on skill
or chance; any chance whatsoever is disallowed).
177. See supra text accompanying note 173.
178. S.B. 8153, 2015–2016 Legis. Sess., sec. 1, § 1400 (N.Y. 2016) (enacted),
https://www.nysenate.gov/legislation/bills/2015/S8153 [https://perma.cc/VE5V-ARZG] (further noting that “interactive fantasy sports contests” also do not constitute “wagers on future
contingent events not under the contestants’ control or influence”—another matter of concern
based on the state attorney general’s lawsuits against DraftKings and FanDuel); see also H.B.
1301, 64th Leg., 2015 Reg. Sess., sec. 1 (Wash. 2015), (as first read, Jan. 16, 2015)
http://lawfilesext.leg.wa.gov/biennium/2015-16/Pdf/Bills/House%20Bills/1301.pdf [https://
perma.cc/ER67-M23R]. If the proposed Washington bill is not implemented, the Washington
State Gambling Commission believes that most fantasy sports contests operating within the
state violate two different provisions of law—one disallowing contests that meet the definition
of “game[s] of chance” and the other prohibiting “transmission of gambling information over
the phone of internet.” Wash. State Gambling Comm’n, supra note 7, at 3.
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with this law.179 Nevertheless, because the recently signed New York bill and the
proposed Washington bill otherwise track the language of the UIGEA carve-out,
each bill’s definition of “fantasy sports” presumably does not apply to the following:
(1) contests played “against the house,” (2) contests based on a single sporting event
such as one golf tournament or NASCAR race, or (3) contests based on individual
sports where an athlete’s place of finish serves as a meaningful aspect of the scoring
system.180
Of course, even the New York and Washington bills are not without fault. 181
Washington’s proposed bill seems to allow for a wide variety of fantasy sports contests without imposing any rules whatsoever to regulate company conduct within the
industry.182 In addition, the bill does not clarify whether its definition of fantasy
sports is intended to include daily fantasy sports—an activity that did not exist at the
time Congress passed the UIGEA but is now fortified within some vernacular definitions of “fantasy sports.”183
Meanwhile, New York’s bill leaves open the possibility for the state to add a registration fee.184 Although an earlier version of the New York bill included a de facto
exemption for full-season fantasy sports contests that, in almost all cases, earn total
annual revenues within New York that are less than $500,000, that exemption does
not appear in the final version of the bill. 185
V. DEVISING NEW LAWS TO REGULATE FANTASY SPORTS
When drafting new laws to regulate the fantasy sports marketplace, legislators
need to keep in mind many factors.186 Eight of the most important factors for legislators to consider include the following: (1) how to define the term “fantasy sports,”
(2) how to determine whether fantasy sports contests constitute games of skill, (3)
whether states should charge fantasy sports operators a fixed licensing fee, (4) what
public disclosures to require from fantasy sports companies, (5) whether to allow

179. See S.B. 8153, at § 1400 (stating that “interactive fantasy sports are not games of
chance because they consist of fantasy or simulation sports games or contests in which the
fantasy or simulation sports teams are selected based upon the skill and knowledge of the
participants”); H.B. 1301, at § 2(1) (stating that “[f]antasy competitions are considered by the
state as games of skill and are specifically exempted from any classification as gambling”).
180. See supra note 29 and accompanying text.
181. See infra text accompanying notes 182–85.
182. See H.B. 1301.
183. See id.
184. See Michael Virtanen, Small Fantasy Sports Companies Lobby To Stop Possible
Law, WSB-TV (Mar. 29, 2016, 5:41 PM), http://www.wsbtv.com/sports/small-fantasy-sports
-companies-lobby-to-stop-possible-law/185706046 [https://perma.cc/6HEV-5FFX].
185. See S.B. 8153, 2015–2016 Legis. Sess., sec. 1, § 1400 (N.Y. 2016) (enacted),
https://www.nysenate.gov/legislation/bills/2015/S8153 [https://perma.cc/8MM7-TEF5] (not
containing any such language about a full-season fantasy sports exemption).
186. See Marc Edelman, Fantasy Games, Real Laws: 10 Factors States Must Consider
when Regulating the Fantasy Sports Market, FORBES (Apr. 20, 2015, 10:45 AM),
http://www.forbes.com/sites/marcedelman/2015/04/20/fantasy-games-real-laws-10-factors-states
-must-consider-when-regulating-the-fantasy-sports-market (introducing, in far less detail,
many of the same factors referenced here).
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professional sports leagues to own shares of fantasy sports operators, (6) how to
minimize the risks of fantasy sports leading to gambling addiction, (7) how to determine the minimum age for fantasy sports contest eligibility, and (8) how to ensure
that fantasy sports operators do not default on their prize payouts. 187
A. How To Define the Term “Fantasy Sports”
When legislators draft fantasy sports laws, the first issue for them to consider is
how to define the term “fantasy sports.”188 Many of the proposed fantasy sports bills
simply adopt the definition of fantasy sports that is stipulated in the UIGEA.189 However, at the time Congress passed the UIGEA, Kevin Bonnet had not even coined the
term daily fantasy sports. 190 Thus, legislators who adopt the UIGEA definition of
fantasy sports need to clarify whether their fantasy sports laws are intended to govern
only those formats of fantasy sports that existed at the time of the UIEGA’s passing
or also the broad range of short-duration contests that today also describe themselves
as daily fantasy sports.191
B. How To Determine Whether Fantasy Sports Contests Constitute Games of Skill
Once legislators determine the appropriate contours of their definition of fantasy
sports, they must next determine how to address whether fantasy sports contests meet
the requisite definition of “skill” necessary to operate legally under their state’s
gambling laws.192 Under most states’ gambling laws, fantasy sports operators are
prohibited from conducting contests that are based on “chance,”—a term that, depending upon jurisdiction, might mean “chance” as defined by the predominant purpose test, material element test, or any chance test. 193
For purposes of promoting legal clarity, legislators drafting new fantasy sports
laws should replace these three fact-intensive tests for chance with bright-line rules
that determine a contest’s legal status with certainty before the contest launches. 194
For full-season fantasy sports, legislators should establish a presumption that these
contests constitute legal games of skill (and not illegal games of chance) as long as
they include all of the strategic elements described by the court in Humphrey v.

187. See infra text accompanying notes 188–233 and accompanying text.
188. See infra notes 189–91 and accompanying text.
189. See supra note 29 and accompanying text.
190. Edelman, supra note 14, at 124 (explaining that Kevin Bonnet, founder of the website
FantasySportsLive.com, “coined the term ‘daily fantasy sports’” in March 2007 to give his
contests “an aura of legality”).
191. Cf. Edelman, supra note 14, at 143 (“Given that the UIGEA became law in 2006 (one
year before the term ‘daily fantasy sports’ entered the vernacular), it is not entirely certain
whether the UIGEA’s ‘fantasy sports carve-out’ protects anything beyond the traditional, full
season versions of fantasy sports.”).
192. See supra notes 46–55 and accompanying text.
193. See supra notes 46–55 and accompanying text.
194. See generally Timothy R. Holbrook, Substantive Versus Process-Based Formalism in
Claim Construction, 9 LEWIS & CLARK L. REV. 123, 127 (2005) (explaining that bright-line
rules are intended “to afford greater predictability and certainty to the law”).
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Viacom.195 By contrast, for shorter-duration contests, including daily fantasy sports,
legislators should instruct the state’s gambling commission to grant licenses that allow contests to enter the marketplace upon an operator’s successful showing of substantial skill-based elements to its contest along with full compliance with all other
statutory requirements.196
C. How To Decide Whether To Charge Operators a Fixed Licensing Fee
Among these other statutory requirements, state legislators must decide whether
to mandate fantasy sports operators to pay a fixed licensing fee.197 On the one hand,
a fixed licensing fee provides states with important tax revenue—perhaps explaining
their popular inclusion in many recent fantasy sports bills. 198 However, on the other
hand, a fixed licensing fee serves as a barrier to entry for companies that lack cash
reserves to pay for the right to operate within the state. 199 For example, Florida’s
proposed $500,000 licensing fee for fantasy sports operators likely exceeds the total
startup costs for many of the first generation daily fantasy sports operators.200
While the largest daily fantasy sports operators have hired lobbyists to argue in
favor of a system that requires paying fixed licensing fees, this approach is untenable
because it would lead to an oligopoly market for purchasing fantasy sports services.201 As with any oligopoly market, this would likely yield “tacit collusion” and
thus higher consumer prices and less consumer choice. 202 Furthermore, if states require fantasy sports operators to pay fixed licensing fees, it would lead to the result

195. Humphrey v. Viacom, Inc., No. 06-2768 (DMC), 2007 WL 1797648, at *2, *10–11
(D.N.J. June 20, 2007) (discussing important elements of skill in full-season fantasy sports
contests).
196. Potential ways to submit persuasive evidence may include providing copies of the
contest’s game rules along with either a mathematical analysis of skill-to-chance ratios in a
free “beta-testing” version of the game or affidavits on the issue by experts in the fields of
gaming, law, and mathematics.
197. See infra text accompanying notes 198–99.
198. Edelman, supra note 186.
199. Editorial, Nevada to Daily Fantasy Sports Sites: License, Please, LAS VEGAS REV. J.
(Oct. 19, 2015, 11:24 PM), http://www.reviewjournal.com/opinion/editorials/editorial-nevada
-daily-fantasy-sports-sites-license-please [https://perma.cc/4QEN-7D4P] (“The financial and
bureaucratic burdens of licensure create a barrier to entry and a big advantage for existing
license holders. License holders know this and embrace regulation, despite its costs. It’s true
for casinos, teachers, cosmetologists and any highly regulated, credentialed industry.”); see
also Edelman, supra note 186 (explaining how charging of a fixed licensing fee to operate
daily fantasy sports contests could serve as a barrier to entry for new market competitors).
200. See H.B.-707, 2016 Sess., sec. 1, § 501.935(2)(a) (Fla. 2016) (as reported by Bus. &
Professions Subcomm., Jan. 11, 2016), http://www.myfloridahouse.gov/Sections/Documents
/loaddoc.aspx?FileName=183771.docx&DocumentType=Amendments&BillNumber=0707&Session
=2016 [http://web.archive.org/save/_embed/http://www.myfloridahouse.gov/Sections/Documents
/loaddoc.aspx?FileName=183771.docx&DocumentType=Amendments&BillNumber=0707
&Session=2016] (stating Florida’s proposed licensing fee); see also Virtanen, supra note 184.
201. See Edelman, supra note 186.
202. Thomas A. Piraino, Jr., Regulating Oligopoly Conduct Under the Antitrust Laws, 89
MINN. L. REV. 9, 9–11 (2004) (explaining the harms generated by market oligopolies).
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that companies that launched their daily fantasy sports contests during the era of legal
uncertainty (2007–2015) would be better positioned to compete in the market than
companies that did not “gun jump” and thus have not begun to accumulate revenues.203 By rewarding gun jumpers, legislators would not only be rewarding legal
risk taking in the context of the fantasy sports industry, but they also would be implicitly encouraging future entrepreneurs to enter markets during times of legal
uncertainty.
D. How To Decide Upon Mandatory Company Disclosures
Beyond matters of legal definitions and licensing fees, new fantasy sports laws
also need to include a series of compulsory disclosures from all fantasy sports operators.204 From a consumer protection perspective, the Daily Fantasy Sports Players
Alliance has called for requirements that daily fantasy sports operators disclose their
operating fees and percentages.205 Other mandatory disclosures may include the disclosure of the names of contest winners, a list of employees with access to confidential game-related information, and a list of all individuals and entities that are shareholders of pay-to-play fantasy sports sites.206
Interestingly, the lack of transparency in the current daily fantasy sports marketplace is one of the few topics where both fantasy sports contestants and regulators
agree about the need for reform.207 Both the brick and mortar casino industry and
sweepstakes providers currently must comply with a detailed set of statutory disclosure requirements.208 The upstart daily fantasy sports industry is one of the few types
of gaming—legal or otherwise—where such disclosure requirements are not yet well
fortified.209

203. See Jacob Pramuk, DraftKings, FanDuel Lobby Congress Amid Legal Challenges,
CNBC (Jan. 21, 2016, 1:24 PM), http://www.cnbc.com/2016/01/21/draftkings-fanduel-lobby
-congress-amid-legal-challenges.html [https://perma.cc/E6ZH-8JWX]; see also Edelman,
supra note 186 (discussing high licensing fees as a possible barrier to entry for new or smaller
companies into the daily fantasy sports marketplace).
204. See infra text accompanying notes 205–09.
205. See Mission Statement, DAILY FANTASY SPORTS PLAYERS ALLIANCE, http://dfsplayers
.org/mission.html [https://perma.cc/MB2J-6CY6].
206. See Fantasy Contests Act, S.B. 646, 2016 Sess. (Va. 2016) (as passed by Senate and
House, Feb. 25, 2016) (enacted), https://lis.virginia.gov/cgi-bin/legp604.exe?161+ful
+SB646ER+pdf [https://perma.cc/29SW-J5E7] (requiring these disclosures under a Virginia
enacted bill).
207. E.g., Mission Statement, supra note 205 (calling for increased disclosures among fantasy sports operators).
208. See generally WASHBURN, supra note 147, at 339–424 (discussing the regulation of
lawful gaming through licensure); Steven C. Bennett, An Introduction to Sweepstakes and
Contests Law, PRAC. LAW., Aug. 2007, at 39 (discussing the often detailed state regulations of
sweepstakes).
209. See Joe Drape & Jacqueline Williams, Scandal Erupts in Unregulated World of
Fantasy Sports, N.Y. TIMES (Oct. 5, 2015), http://www.nytimes.com/2015/10/06/sports
/fanduel-draftkings-fantasy-employees-bet-rivals.html [https://perma.cc/G5WH-VYCL].
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E. Whether To Exclude Pro Sports Owners from Owning Fantasy Companies
Along the same lines as promoting consumer welfare, legislators also must determine whether to require a complete firewall between professional sports business
owners and daily fantasy sports companies.210 Until 2005, professional sports leagues
separated themselves from the fantasy sports industry, which allowed for league personnel to serve as purportedly neutral ombudsmen to the industry. 211 However, in
February 2005, Major League Baseball became a “major promoter of . . . fantasy
games by taking control of licensing and dictating the types of contests offered
online.”212 Since then, MLB and the NBA have each become major shareholders of
the largest daily fantasy sports businesses—thus removing their capacity as neutrals
on the industry.213
There are at least two compelling reasons to be cautious about professional sports
team owners’ involvement in the daily fantasy sports industry. 214 First, professional
sports leagues have primary jurisdiction under the Professional and Amateur Sports
Protection Act to prevent the proliferation of sports gambling—calling into question
of very real conflict of interest stemming from their ownership in a cy pres
industry.215 Second, from an equitable perspective, professional sports owners should

210. See infra text accompanying notes 214–20.
211. E.g., Marc Edelman, Major League Baseball Reverses Course; Now Fully Endorses
Daily Fantasy Sports, FORBES (Mar. 25, 2014, 4:25 PM), http://www.forbes.com
/sites/marcedelman/2014/03/25/major-league-baseball-reverses-course-now-fully-endorses-daily
-fantasy-sports/#639b28a430d4 (noting the completion in Major League Baseball’s changed
position on daily fantasy sports); Marc Edelman, MLB’s New ‘Fantasy Sports’ Strategy:
Selling Ad Space to Other Fantasy Host Sites, FORBES (Feb. 8, 2013, 11:21 AM), http://www
.forbes.com/sites/marcedelman/2013/02/08/major-league-baseballs-new-fantasy-sports-strategy
-selling-advertising-space-to-other-fantasy-host-sites/#605d94ad2993 (explaining that
“[b]aseball owners’ first entry into the fantasy sports marketplace took place in 2005 when
they paid the Major League Baseball Players Association millions of dollars for an exclusive
license to use players’ names and statistics in their fantasy baseball games”); Brett
Schrotenboer, Leagues See Real Benefits in Daily Fantasy Sports, USA TODAY (Jan. 1, 2015,
8:35 PM), http://www.usatoday.com/story/sports/2015/01/01/daily-fantasy-sports-gambling
-fanduel-draftkings-nba-nfl-mlb-nhl/21165279 [https://perma.cc/FZ4R-T4PQ] (noting historic
separation between professional sports leagues and pay-for-cash daily fantasy sports).
212. Kevin Modesti, MLB Is Now Living in a Fantasy World, DAILY NEWS (L.A.), Feb. 17,
2005, at S1 (describing the five-year, $50 million deal signed between the Major League
Baseball Players’ Association and MLB that gave MLB the exclusive right to players’ names
and likenesses for fantasy sports purposes and thus essentially sought to give the league control
over the fantasy baseball industry). At the time, MLB’s senior vice president for public
relations, Rich Levin distinguished traditional fantasy sports leagues from gambling businesses by noting that fantasy sports “is not traditional gambling, where money changes hands
on a daily basis on the outcome of games.” Id.
213. See Dustin Gouker, What the NFL, NBA and MLB Have To Say About Daily Fantasy
Sports and Sports Betting, LEGAL SPORTS REP. (Nov. 4, 2015), http://www.newsjs.com
/url.php?p=http://www.legalsportsreport.com/5798/nfl-nba-mlb-on-dfs-and-sports-betting [https://
perma.cc/9T22-YFYK].
214. See infra text accompanying notes 215–17.
215. See Professional and Amateur Sports Protection Act, 28 U.S.C. § 3703 (2012) (“A
civil action to enjoin a violation of [the Professional and Amateur Sports Protection Act] may
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not be allowed to leverage their shared monopoly over the professional sports
marketplace into a second shared monopoly over the emerging sports gaming market.216 Allowing for this outcome would make already wealthy monopolists even
wealthier.217
F. How To Minimize the Risks of Participant Gambling Addiction
Furthermore, legislators need to find a balance between the interests of recreational fantasy sports participants and individuals who are predisposed to suffer from
gambling addiction.218 Although there is little evidence that competing in traditional
fantasy sports contests would lead to pathological gambling behaviors, some

be commenced in an appropriate district court of the United States by the Attorney General of
the United States, or by a professional sports organization or amateur sports organization
whose competitive game is alleged to be the basis of such violation”); see also Edelman, supra
note 14, at 141 (“Based on the broad prosecutorial powers granted by PASPA to the U.S.
professional sports leagues, it is unlikely that any ‘daily fantasy sports’ contest that is operated
in partnership with a U.S. league would face legal challenge under the act. By contrast, companies that describe themselves as ‘daily fantasy sports’ but do not partner with any U.S.
league may be more likely to face a legal challenge”).
216. See generally Louis Kaplow, Extension of Monopoly Power Through Leverage, 85
COLUM. L. REV. 515, 515 (1985) (“The debate over the ability of firms to use restrictive practices to leverage their monopoly power from one market to another has continued throughout
the history of the antitrust laws. The most common application of the leverage hypothesis
involves tying arrangements. For example, a firm with monopoly power over one product is
observed selling it to customers only on the condition that they purchase another of the firm’s
products as well. Courts and many commentators have long feared that such a tying arrangement will facilitate the firm’s monopolization of the market for the second product. The leverage hypothesis underlies a substantial portion of the antitrust attack on many other restrictive
practices, ranging from vertical mergers and reciprocal dealing arrangements to many tactics
scrutinized under Section 2 of the Sherman Act.”).
217. See supra note 219 and accompanying text.
218. See Restoration of America’s Wire Act: Hearing on H.R. 707 Before the H. Subcomm.
on Crime, Terrorism, & Investigations of the H. Comm. on the Judiciary, 114th Cong. 10–12
(2015) (statement of John Warren Kindt, Professor Emeritus of Business Administration,
University of Illinois) (opining that “Internet gambling places real-time gambling on every
cell phone, at every school desk, at every work desk, and in every living room,” and that
“[w]ith ease people can ‘click your phone, lose your home’ or ‘click your mouse, lose your
house.’”); WASHBURN, supra note 147, at 66 (discussing the characteristics of “Pathological
Gambling” and explaining that individuals with such addiction are “seeking ‘action’ (an
aroused, euphoric state) or excitement even more than money”); Richard Morgan, ‘Fantasy
Sports Ruined My Life’: Big Apple Man Loses Wife, Kids and $150K, N.Y. POST, Oct. 17,
2015, at 23 (describing the fate of “Bob”—a self-proclaimed fantasy sports addict from New
York City—who lost large sums of money both paying fantasy sports and entering into NFL
“suicide pools”); David Whitley, Fantasy Is a Real Threat to Gambling Addicts, ORLANDO
SENTINEL, Oct. 6, 2015, at C1 (“[P]ragmaticism says banning [fantasy sports along with traditional sports gambling] would go about as well as Prohibition. Humans have vices, and if
adults want to risk their paychecks on whether the Bucs will lose by fewer than 9.5 points,
have at it.”).
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individuals at Gamblers Anonymous correlate the growth of daily fantasy sports with
an increase in new cases of pathological gambling. 219
One way for legislators to strike a balance between fantasy sports players’ interests and those of the mental health community would be to require daily fantasy
sports contests to include “a Surgeon General’s-type warning telling players of fantasy’s addictive dangers.”220 Legislators also should require fantasy sports operators
to provide information on their websites about the help available for gambling addiction and to maintain a “self-exclusion form” for individuals who wish to block
fantasy sports operators’ access to their email addresses and Internet protocol
addresses.221
Finally, state legislators may even wish to cap the amount of money that any fantasy sports operator may collect from any participant over the course of a twelvemonth period—thus allowing for these contests to operate as a form of social gaming
but not as a form of high-volume gambling activity.222 Indeed, Tennessee’s new fantasy sports law, as well as the recently proposed daily fantasy sports regulations in
the State of Massachusetts, implement caps of this very nature. 223 It is troubling that
some of the largest daily fantasy sports operators such as DraftKings have opposed
some of Massachusetts’s attempts to regulate daily fantasy sports, including, most
particularly, their attempts to implement personal gambling caps. 224

219. Carl Campanile & Bruce Golding, Fury on the ‘Schneidlines’: Bet-Blocked NY Sports
Fans Rip AG’s Web Crackdown, N.Y. POST, Nov. 12, 2015, at 6 (quoting New York City’s
Gamblers Anonymous contact); see also Walt Bogdanich & Jacqueline Williams, Fantasy
Sites Can Lead to Ruin for Addicts; Compulsive Gamblers Say Aggressive Pitches Prove Hard
To Resist, INT’L N.Y. TIMES, Nov. 24, 2015, at 10 (discussing fate of Joshua Adams, an admitted problem gambler, who purports to have lost $20,000 in daily fantasy sports games);
Morgan, supra note 218 (describing “Bob,” a current member of Gamblers Anonymous, who
purports “his life was ripped apart” when he lost $150,000 due to a fantasy sports and sports
gambling addiction and who saw another member of Gamblers Anonymous in his 20s who
“lost a lot of money playing daily fantasy sports”); Eddie Pells, The Fantasy Gamble; BillionDollar Fantasy Football Business Is No Gamble to NFL, CHARLESTON GAZETTE, Dec. 16,
2006, at P3D (quoting Arnie Wexler, who works with recovering addicts, as viewing fantasy
sports as a dangerous behavior for those suffering from a gambling addiction).
220. Whitley, supra note 218.
221. See, e.g., Gambling: Internet Fantasy Sports Game Protection Act, Assemb. B. 1437,
2015–2016 Reg. Sess. (Cal. 2015) (as amended in Assemb., Sept. 10, 2015), https://
leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160AB1437 [https://perma
.cc/WE34-33E5] (Legislative Counsel’s Digest).
222. See infra text accompanying note 223.
223. Fantasy Sports Act, S.B. 2109, sec. 1, § 47-18-5603(b)(7)(A) (Tenn. 2016) (as
amended by S. Commerce & Labor Comm.) (enacted), http://www.capitol.tn.gov/Bills/109
/Amend/SA0779.pdf [https://perma.cc/QKZ7-PTMY] (describing Tennessee’s $2500/month
“soft” cap on user entries into a given site’s fantasy sports contests); Peter Howe, Massachusetts Attorney General Regulating Fantasy Sports, NECN (Nov. 19, 2015), http://
www.necn.com/news/new-england/AG-Healey-to-Make-Announcement-on-Daily-Fantasy-Sports
-351743621.html [https://perma.cc/85DZ-DA3X] (discussing proposed regulations of fantasy
sports in Massachusetts that included a $1000 per month cap on fantasy sports wagering per
participant, unless the participant could provide proof of the ability to financially withstand
greater losses).
224. Dan Adams & Curt Woodward, Mass. AG Proposes Age Limit for Daily Fantasy
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G. How To Determine Minimum Age for Fantasy Participant Eligibility
States, moreover, need to protect minors from competing in play-for-cash fantasy
sports contests.225 Traditionally, both full-season and daily fantasy sports contests
have declared their minimum age of entry as eighteen in most states and nineteen in
Alabama and Nebraska.226 Nevertheless, the proposed bills in states such as
California have settled upon the age of twenty-one as the minimum age for entry into
daily fantasy sports contests. 227 This is an age coinciding with the legal gambling
and drinking ages in most states.
Once legislators decide upon the minimum age to participate in fantasy sports
contests, they would then need to implement legal requirements for enforcement of
their chosen age minimums.228 Potential ways to verify user age include requiring
copies of users’ drivers licenses before they can enter any contest and scheduling
Skype interviews with potential new participants. At present, one of the many prevalent criticisms of the daily fantasy sports industry is that consumers as young as fourteen have entered contests due to failure to enforce reasonable age-check
requirements.229
H. How To Prevent Fantasy Sports Companies from Defaulting on Payouts
Finally, state legislators should require fantasy sports operators to segregate entry

Sports, BOS. GLOBE (Nov. 19, 2015), https://www.bostonglobe.com/business/2015/11/19
/healey-proposes-fantasy-sports-regulations-amid-scrutiny/iCzChEn1pfAdfuKuNuqLtM/story.html
[https://perma.cc/V8T9-XJL7] (noting, more generally, that DraftKings “disagrees with some
proposed rules” suggested in Massachusetts to regulate the fantasy sports marketplace); Tim
Jones, DraftKings To Announce New Consumer Protection Rules, NECN (Jan. 22, 2016,
5:42 AM), http://www.necn.com/news/business/Draft-Kings-New-Consumer-Protection-Rules
-366173141.html [https://perma.cc/9L64-WMQX] (noting DraftKings’s opposition to some
of the proposed Massachusetts rules to regulate and reform daily fantasy sports); Robert
Silverman, Can Massachusetts Kill DraftKings?, DAILY BEAST (Jan. 13, 2016, 5:37 AM),
http://www.thedailybeast.com/articles/2016/01/13/can-massachusetts-kill-draftkings.html [https://
perma.cc/32Z3-HZ47] (quoting one industry analyst as noting that DraftKings “will oppose
any player spending limits”).
225. See infra text accompanying notes 226–29 and accompanying text.
226. Luke Kerr-Dineen, Massachusetts Wants To Raise the Minimum Age To Play Daily
Fantasy Sports, USA TODAY: FOR THE WIN (Nov. 19, 2015, 2:09 PM), http://ftw.usatoday.com
/2015/11/massachusetts-wants-to-raise-the-minimum-age-to-play-daily-fantasy-sports [https://
perma.cc/JBE3-YD4M] (providing a standard example of an age eligibility clause by one daily
fantasy sports website).
227. Gambling: Internet Fantasy Sports Game Protection Act, Assemb. B. 1437, 2015–2016
Reg. Sess., sec. 1, § 19774(d) (Cal. 2015) (as amended in Assemb., Sept. 10, 2015), https://
leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160AB1437 [https://perma.cc
/XP6P-YZKB] (providing proposed requirement that residents reach the age of twenty-one
before gaining eligibility to participate in play-for-cash fantasy sports contests); see also KerrDineen, supra note 226 (discussing proposals by Massachusetts state attorney general to
increase the minimum age to legally participate in fantasy sports contests to 21).
228. See infra text accompanying note 229.
229. Bogdanich & Williams, supra note 219.
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fees from operational funds and to keep entry fees in a separate bank account to ensure that operator sites do not default on paying prizes to winning participants. 230 The
concern of fantasy sports operators defaulting on their payment obligations has been
a longstanding problem in traditional, full-season fantasy sports, dating back to the
failure of Gridiron Fantasy Sports to pay the winners of the World Championship of
Fantasy Football during the 2010–11 season.231 Defaulting on payments has also
proven to be a problem in the daily fantasy sports marketplace, beginning with the
Washington State Gambling Commission’s 2011 shutdown of Fantasy Thunder for
reasons that included the nonpayment of winners, 232 and extending more recently to
the 2016 defaults by daily fantasy sports startups FantasyHub and FantasyUp. 233
CONCLUSION
The fantasy sports industry has undergone rapid changes in recent decades—
transforming from an industry that once provided data management services to private fantasy leagues into an industry that offers daily fantasy sports contests with
entry fees and prizes that resemble online gambling. At present, the legal status of
daily fantasy sports is uncertain under many states’ laws, with the ultimate determination of legality likely varying based on “each individual contest’s game rules and
states of operation.”234
In an effort to ensure continued growth of daily fantasy sports, numerous state
legislators have proposed bills to affirmatively legalize and regulate fantasy sports
contests, and a few states even passed new fantasy sports bills during their 2015–16
sessions. Nevertheless, many of the proposed bills to regulate fantasy sports fail to
sufficiently define the term “fantasy sports,” as well as fail to protect the interests of
all constituent groups impacted by fantasy sports legislation.

230. See, e.g., Fantasy Contests Act, S.B. 646, 2016 Sess., sec. 1, § 59.1-557(D)(7) (Va.
2016) (as passed by Senate and House, Feb. 25, 2016) (enacted), https://lis.virginia.gov/cgi-bin
/legp604.exe?161+ful+SB646ER+pdf [https://perma.cc/SHT7-4UWW] (requiring that the
operator of any fantasy sports contest “[s]egregate player funds from operational funds in
separate accounts and maintain a reserve in the form of cash, cash equivalents, irrevocable
letter of credit, bond, or a combination thereof in an amount sufficient to pay all prizes and
awards offered to winning participants”).
231. See Petition for Preliminary and Permanent Injunctions, Restitution ¶¶ 33–34, Civil
Penalties and Other Court Orders, Missouri v. Gridiron Fantasy Sports, LLC, No. 11SLCC04862 (Mo. Cir. Ct. Dec. 8, 2011), http://espn.go.com/pdf/2012/0801/Missouri%20AG
%20vs.%20Gridiron%20Sports.pdf [https://perma.cc/JL8V-4KJ2].
232. See supra note 230 and accompanying text.
233. See Dustin Gouker, Daily Fantasy Sports Site FantasyHub Ceases Operations
‘Temporarily’ While Owing Players Money, LEGAL SPORTS REP. (Feb. 19, 2016), http://
www.legalsportsreport.com/8411/fantasyhub-shuts-down [https://perma.cc/KFY3-PVDG];
Dustin Gouker, Daily Fantasy Sports Site FantasyUp Shutters, ‘Does Not Have the Funds
Needed To Process Withdrawals,’ LEGAL SPORTS REP. (Jan. 15, 2016), http://www
.legalsportsreport.com/7351/fantasyup-closes-down [https://perma.cc/DYJ9-EBHR]; Dustin
Gouker, Insolvent Fantasy Sports Site FantasyUp Rescued by iTEAM Network, Which Will
Pay Player Balances, LEGAL SPORTS REP. (Feb. 2, 2016), http://www.legalsportsreport.com
/7811/iteam-takes-over-fantasyup [https://perma.cc/AXC8-9VYJ].
234. Edelman, supra note 14, at 149.
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Although new state laws have the potential to bring both predictability and equity
to the fantasy sports marketplace, new fantasy sports laws cannot simply address
these complex legal issues in the generality. Rather, new fantasy sports laws need to
carefully define the term “fantasy sports” and determine the amount of skill required
for a fantasy sports operator to meet its burden of establishing legality. Fantasy sports
laws also need to ensure that contest operators disclose pertinent financial information to the public, segregate player funds from other cash sources, and implement
adequate protections for minors, pathological gamblers, consumers, and potential
new competitors.
With these many important considerations in mind, the fantasy sports industry has
potential for sustained and ethical growth. Even if state laws are not a perfect way to
govern the fantasy sports industry, well-crafted state bills certainly help to protect
the interests of both fantasy sports consumers and competitors. Furthermore, wellcrafted state laws will allow for fantasy sports entrepreneurs to innovate their product
offerings with better guidance about the law, and with a reasonable framework for
legal compliance.

Team Counsel CLE Articles

49ers' Stadium ADA Suit Paused Amid
Unwieldy Briefing
By Adam Rhodes
Law360 (February 6, 2019, 7:27 PM EST) -- A California federal judge on Tuesday paused
a class action claiming the San Francisco 49ers’ stadium doesn’t meet Americans with
Disabilities Act standards and ordered the fans, the football team and the city of Santa Clara
to pare down the suit amid an “unwieldy” bid for a quick win.
U.S. District Judge Lucy H. Koh denied dueling bids for partial summary judgment and
ordered each side to choose up to six purported physical access barriers to litigate through
summary judgment and trial. The fans allege that more than 2,500 physical access barriers
at Levi’s Stadium and surrounding parking and walking space violate the ADA.
“The court and the jury cannot conduct an eight-day jury trial of over 2,500 alleged access
barriers analyzed under three separate building code standards for potentially 7,500
separate analyses,” Judge Koh ruled. “Only a manageable number of claims will be the
subject of summary judgment motions and at issue in the pretrial conference and trial.”
Calling the fans’ motion “unwieldy,” Judge Koh also took the fans to task for an everchanging list of barriers as well as the thousands of pages of briefs they filed in support of
their summary judgment motion.
According to Judge Koh’s decision, along with the partial summary judgment motion, the
fans filed a 200-page proposed order, 1,458 pages of supporting declarations and exhibits,
more than 700 pages of additional exhibits, and a five-page notice that violated court rules.
Along with the sizable briefing, the judge said the fans also filed an untimely revised partial
summary judgment motion a week after the first motion was filed on Dec. 20.
Judge Koh’s stay lasts until a March 6 case management conference, during which she will

set a new case schedule. The judge encouraged the parties to consider alternative dispute
resolution in the meantime.
The decision comes after the fans in early December settled their claims in the suit
against Ticketmaster and Live Nation after three months of arbitration.
The fans first filed their suit in December 2016 over the configuration and ticket policies at
the stadium, which serves primarily as the home of the 49ers, claiming the facility does not
provide full and equal access as required by the ADA and California civil rights laws.
The suit previously named the National Football League as a defendant, but an April 2017
second amended complaint left out the league. Judge Koh in July certified a class for their
claims against the team, but barred class claims against the city.
The remaining defendants in the case are the city of Santa Clara and the Forty Niners
Football Co. LLC, along with the Forty Niners SC Stadium Co. LLC, Forty Niners Stadium
Management Co. LLC and the Santa Clara Stadium Authority.
Representatives for the parties could not immediately be reached on Wednesday for
comment on the decision.
The fans are represented by Guy B. Wallace and Mark T. Johnson of Schneider Wallace
Cottrell Konecky Wotkyns LLP, Linda M. Dardarian, Andrew P. Lee and Katharine L. Fisher
of Goldstein Borgen Dardarian & Ho, and Adam B. Wolf and Catherine Cabalo of Peiffer
Wolf Carr & Kane.
The defendants are represented by Maria M. Lampasona and Taylor J. Pohle of Lombardi
Loper & Conant LLP.
The case is Abdul Nevarez et al. v. Forty Niners Football Co. LLC et al., case number 5:16cv-07013, in the U.S. District Court for the Northern District of California.
--Additional reporting by Rick Archer. Editing by Amy Rowe.

Chicago Cubs Hashtag Isn't A
Trademark, TTAB Says
By Bill Donahue
Law360 (February 5, 2019, 2:00 PM EST) -- The Trademark Trial and Appeal Board is
refusing to let a Chicago Cubs fan register the hashtag #MAGICNUMBER108 as a
trademark, ruling in a precedential decision that it is merely a term widely used on social
media linked to the baseball team winning the World Series in 2016.
In a decision last month, the board ruled that even if Grant DePorter was the first to use the
hashtag — as he claimed to be — it wouldn't give him exclusive rights to a phrase that was
later used by countless others to celebrate the end of a 108-year World Series drought.
"Due to the widespread use of #MAGICNUMBER108 to express affiliation for the Chicago
Cubs baseball team and their pursuit of a 2016 World Series win 108 years after their last
one, applicant's proposed mark would not be perceived as identifying a particular source of
goods," the board said.
"That applicant may have been the first to use the phrase and/or hashtag does not change
the fact that the evidence shows widespread use ... to informationally convey reference to
the Chicago Cubs' World Series appearance," the board said.
The ruling, issued as a precedential decision, was careful to avoid sweeping statements
about the registrability of hashtags, but the board said the mere addition of a hash mark to a
word is "usually devoid of source-identifying significance."
"We do not hold that hashtags can never be registered as trademarks," the board said. "To
be registrable, a hashtag — like any other matter — must function as a trademark."
The new ruling came just weeks after the board issued a similar ruling refusing to register
#covfefe — a hashtag version of the bizarre term used by President Donald Trump in a
2017 tweet.
That ruling was based on a similar finding that consumers will associate the term with
Trump and the subsequent "whirlwind" of attention rather than a particular source of goods

or services.
"The word is in the nature of a verbal Rorschach test, in which users and observers of the
word can project onto it any meaning they wish, and, as a result, it has been used
ubiquitously in ... several nontrademark senses," Judge Christopher Larkin said for the
board in the Jan. 11 ruling.
"The more commonly a phrase is used, the less likely that the public will use it to identify
only one source and the less likely that it will be recognized by purchasers as a trademark,"
the judge said.
The board's rulings in the two cases are not a surprise. Trending terms are now routinely
followed by filings at the U.S. Patent and Trademark Office from opportunistic applicants
who want to lock down exclusive rights to a popular word, but such requests are almost
always rejected for failing to function as trademarks.
In the current case, the applicant DePorter is represented by Charles T. Riggs Jr. of the
Law Offices of Charles T. Riggs Jr.
The U.S. Patent and Trademark Office's examining attorney is Kim Teresa Moninghoff and
the managing attorney is Odette Bonnet.
The case is In re: DePorter, case number 87229711, at the U.S. Patent and Trademark
Office's Trademark Trial and Appeal Board.
--Editing by Stephen Berg.
For a Reprint of this article, please contact reprints@law360.com

Saints Fans Can't Force NFL To
Replay Playoff Game
By Mike Curley
Law360 (January 31, 2019, 6:20 PM EST) -- A Louisiana federal judge ruled Thursday
that New Orleans Saints fans can't demand a do-over on an allegedly botched call that
might have cost their team a Super Bowl appearance, finding they have no standing to
compel the NFL's commissioner to replay the game's final minutes with a writ of mandamus.
U.S. District Judge Susie Morgan wrote that Tommy Badeaux and Candis Lambert,
who sued the league and Commissioner Roger Goodell after a referee missed a pass
interference call at the tail end of the Jan. 20 playoff game, are not members of the NFL and
thus are ineligible to call for a writ of mandamus.
She added a writ of mandamus can only be issued on corporations and limited liability
companies to make them comply with an "unequivocal duty imposed by law," not on
unincorporated associations such as the NFL to compel a contractual right or obligation, as
Badeaux and Lambert argued they're owed.
"Given that mandamus is 'subjected to close limitations' and [Louisiana state laws] do not
include an unincorporated association, the court will not adopt the expansive and
unprecedented interpretation of Louisiana law urged by plaintiffs," Judge Morgan wrote.
The dispute stems from Jan. 20's NFC championship game in the Superdome in New
Orleans. Late in the fourth quarter, Los Angeles Rams defensive back Nickell RobeyColeman made contact with Saints wide receiver Tommylee Lewis as a pass from Saints
quarterback Drew Brees was in the air headed toward Lewis. The contact forced Lewis to
the ground as Robey-Coleman appeared to make no attempt at the football. Referees did
not throw a flag on the play.
The Saints ended up kicking a go-ahead field goal, giving the ball back to the Rams with
1:41 left in the game. The Rams kicked a game-tying field goal and then won in overtime
following a Brees interception and a 57-yard field goal, sending them to the Super Bowl.
The lack of a penalty was widely criticized as costing the Saints the game.

Badeaux and Lambert's briefs assert they want the writ of mandamus to force Goodell to
invoke an NFL rule that allows the commissioner to replay part or all of a game. In a
memorandum filed early Thursday, they urged the court to grant the writ to allow the Saints
a chance at the Super Bowl, saying if action isn't taken before the big game is played, their
complaint will be moot.
The league on Tuesday had urged the court to find that the ticket holders do not have
standing to sue over the allegedly botched call, arguing whether or not to replay a game is
solely the commissioner's discretion and cannot be compelled by the court.
Judge Morgan, however, wrote that the relief the plaintiffs sought is better served by an
injunction or restraining order, noting that the plaintiffs' counsel admitted at a hearing that
they asked for a writ of mandamus to avoid posting the bond necessary for injunctive relief.
But a writ of mandamus can't be used to bypass a security bond for an injunction or
restraining order, the judge wrote.
The judge also denied Badeaux and Lambert's bid to have the case remanded back to state
court, saying despite their protests that their suit is not a class action, the petition and the
facts of the case plainly state otherwise and thus fall under the Class Action Fairness Act's
provisions that put it under federal court.
"A lawsuit resembling a class action will not escape CAFA jurisdiction simply because it
omits the words 'class action' or does not include the state rule or statute under which it
proceeds as a class action," she wrote.
Judge Morgan cites several places in the state court petition where Badeaux and Lambert
state they are suing "individually and on behalf of New Orleans Saints season ticket
holders, New Orleans Saints national fan base a/k/a/ the Who Dat Nation and any party with
interest that has been affected by the outcome" to shoot down the argument that they are
only suing as individuals.
"Plaintiffs are not parents, guardians, trustees or executors of the New Orleans Saints
season ticket holders or the members of the Who Dat Nation; they are not legal
representatives of the members of the purported class by virtue of any law," she wrote,
adding the only right they could possibly have to bring claims on behalf of those groups

derives from Louisiana's class action laws.
Likewise, Badeaux and Lambert's post-removal arguments that they are only seeking a writ
of mandamus is belied by petition's list of relief sought, which lists several categories of
damages before it adds a writ of mandamus as a separate prayer for relief.
"The fact that plaintiffs prayed first for a judgment with interest and second, or further, for a
writ of mandamus discredits their assertion that they sought to bring only a mandamus
action," she wrote.
As she ruled case is a class action, Judge Morgan also ruled that the federal court has
jurisdiction under CAFA, denying the plaintiffs' bid to remand it to state court.
She found that there are as many as 60,000 season ticket holders, well above the threshold
of 100 class members. She added that the amount in controversy exceeds the $5 million
threshold based on the "common sense inference" that the 60,000 season ticket holders
seek at least $100 each based on the numerous categories of damages listed in the
petition.
While Badeaux and Lambert argued the NFL didn't allege where Goodell lives to establish
diversity of citizenship, Judge Morgan ruled diversity rests on the facts at the time, not what
was alleged, and it is known that Goodell lives in New York while the plaintiffs reside in
Louisiana.
Representatives for the NFL and for the ticket holders could not immediately be reached for
comment Thursday.
The ticket holders are represented by Frank J. D'Amico Jr. of The Law Offices of Frank
D'Amico Jr. APLC, David S. Scalia and James R. Dugan of The Dugan Law Firm, James M.
Williams of Chehardy Sherman & Williams, Roderick "Rico" Alvendia, J. Bart Kelly III and
Jeanne K. Demarest of Law Office of Alvendia Kelly & Demarest, and Anthony D. Irpino
of Irpino Avin & Hawkins.
The NFL is represented by Gladstone N. Jones III, H.S. Bartlett III, Lynn E. Swanson and
Peter N. Freiberg of Jones Swanson Huddell & Garrison LLC.

The case is Badeaux et al. v. Goodell et al., case number 2:19-cv-00566, in the U.S. District
Court for the Eastern District of Louisiana.
--Editing by Jay Jackson Jr.
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ESPORTS

A Whole Different Ball Game
Boston Uprising, London Spitfire, San Francisco Shock, Shanghai Dragons: One might guess these were the doomed team
monikers of some now-defunct, professional indoor soccer league. To the contrary, these are four of the 12 franchised, citybased teams of the Overwatch League (OWL). What is Overwatch? Overwatch is a team-based, multiplayer, first-person
shooter video game published by Blizzard Entertainment. If is also one of the most popular gaming contests in all of esports.
What is esports? Good question.
About Esports
Oversimplified, esports is competitive video game play. However, unlike going for the high score on a game like PacMan,
esports involves head-to-head, real-time competition, in which players dedicate themselves to one particular game and
one specific character or avatar, develop proficiency in utilizing the skill set programmed specifically to that avatar,
assemble teams with complementary skill sets and develop fan bases through online broadcasts of the gaming action.
Of course, esports is also about money.
To begin to appreciate the scope and popularity of esports today, consider the recent launch of the OWL. In 2016, when
Blizzard Entertainment decided to push its wildly popular Overwatch title from amateur tournament status toward a
franchised professional league, it announced a $20 million price tag per franchise, with 12 city-based franchises available.
First to the table with checkbook in hand, securing the Boston franchise, were Robert Kraft and The Kraft Group-collectively the owners of the New England Patriots. The parent companies of the Los Angeles Rams, Denver Nuggets
and Philadelphia Flyers also own teams in the OWL. Among partial owners and investors in OWL teams are the likes of
Shaquille O'Neal, Joe Montana and the Wilpon family (think New York Mets). 1 Clearly, this is serious sports business.
If there are any lingering doubts, consider further that the NBA is now the first of the “big four” sports leagues to
venture directly into esports. The NBA 2K League, a joint venture between the NBA and Take-Two Interactive Software,
commenced its first season in May 2018, following scouting, a player combine and a full-blown draft at Madison Square
Garden, presided over by NBA Commissioner Adam Silver. The NBA 2K League consists of 17 teams, each representing
and owned by a real-life NBA counterpart (e.g. Mavs Gaming; Dallas Mavericks; Pistons GT: Detroit Pistons; Cavs
Legion GC; Cleveland Cavaliers). 2
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Both the OWL and NBA 2K League award $1 million to their respective champions at season's end. Both leagues (and
others in professional esports) set “league minimum” player salaries and provide the players with relocation, housing,
medical and other benefits. 3 In such a rapidly developing and maturing landscape, it's no wonder that the legal issues
surrounding esports are rapidly evolving as well. While in no way a comprehensive analysis of those issues, the following
highlights some of the more *27 prevalent ones, along with some of the open legal questions in esports today.
Intellectual Property Issues
Video games and sports are rife with intellectual property issues. In the esports world, the video game publisher occupies
the top spot in the intellectual property food chain, but also carries the most at risk if those rights are compromised.
Because the publisher owns the game, the publisher also owns the league constructed around that game. This structure
begs the question, “what is the sport?” Indeed, the sport is not “video gaming.” The sport, specifically, is Overwatch,
or NBA 2K, or League of Legends or any number of other esports games played professionally. Players' skills (and,
therefore, their value as players to their respective teams and leagues) exist specifically as applied to that particular video
game. So, the publisher owns the entire environment.
The publisher also owns the rights to broadcast the images of game play and the images of the characters' physical
movements, reactions and other behaviors. While the human professional player has developed superior attention
to detail and hand/eye coordination within the context of his/her chosen game, those superiorities manifest through
depictions of the publisher's character, behaving on a screen and within the game. The question of whether the
professional player has any rights to the in-game results of his/her skilled command of the game controls appears to be
legally untested as yet.
Third-party broadcasting involves intellectual property rights as well. One example of this issue cropped up at the
ESL One Genting 2018 DOTA2 tournament in Malaysia. Tournament organizers provided a free online broadcast
without objection from the game publisher. However, when the organizers discovered that some individuals were also
broadcasting the tournament through their own online streaming accounts, they issued takedown notices, pursuant to
the U.S. Digital Millennium Copyright Act, Pub. L. 105-304 (DMCA). While the DMCA takedown notices effectively
terminated the unauthorized streaming and banned the streamers from those platforms, the situation caused a dispute
between the game publisher and tournament organizers regarding which party had standing to issue DMCA takedown
notices in the first place. After all, the tournament organizers did not own the images or game play footage they sought to
prevent from being streamed. 4 Open then, are questions regarding the rights, if any, of tournament organizers regarding
the images of game play emanating from their own tournaments, especially vis a vis tournament sponsors and other
parties with whom tournament organizers likely have contractual obligations.
Tearn/Player Issues
Although esports is a young industry, there are myriad legal issues involving the teams and individual players that
demand attention. First, there have been a number of instances, primarily outside of the U.S., in which minors have
been signed to teams, only later discovering the disadvantageous nature of their contracts' terms. 4 These situations
demonstrate the need for strong player representation and advocacy.
Labor law issues are also emerging, as at least two separate efforts are underway to organize esports players' unions or
associations. 5 Finally, legal issues involving amateur vs. professional status and collegiate eligibility will undoubtedly
arise in esports as universities incorporate the games into their athletic departments or extracurricular offerings. Indeed,
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this process is already well underway: University of Nevada Las Vegas and Boise State University challenged each other
in the inaugural Mountain West Esports Showdown that took place in March 2018; 6 Harrisburg University hosted
international varsity esports tryouts in April 2018, granting full-ride academic scholarships to the 16 best players in
League of Legends, Hearthstone and Overwatch; 7 and the National Association of Collegiate Esports (NACE) was
formed to promote and advance varsity esports at the collegiate level (www.nacesports.org).
Wagering Issues
In light of the U.S. Supreme Court's recent decision in Murphy v. National Collegiate Athletic Association, legal issues
regarding sports wagering will certainly emerge as individual states grapple with the decision of whether to allow sports
betting. Esports is not unaffected. In fact, as of 2017, Nevada is the only jurisdiction that specifically allows wagering
on esports. 8 Citing to unregulated black market wagering on esports in most other jurisdictions, the commissioner of
the Esports Integrity Coalition (ESIC) has recently urged states, in light of Murphy, to look to Nevada as a regulatory
model for esports wagering. 9 As esports and the sports wagering landscape in the U.S. continue to evolve, the legal
issues will no doubt do the same.
Anti-Corruption/Regulation/Emforcement Issues
Finally, the ESIC is attempting to rein in the various esports leagues, games and teams, in order to generate some
cohesive regulations and enforcement procedures within the explosively expanding industry. Membership in the ESIC is
voluntary, but more and more participants are aligning themselves with the organization's regulatory scheme and code
of conduct (www.esportsintesrity.com).
A major issue within esports is “e-doping:” the manipulation of the game to grant an unfair advantage to a certain player
or team. E-doping may take the form of running surreptitious script within the game code, allowing players to advance
at an otherwise impossible pace. 10 Other e-doping tactics utilize no infiltration of the game code at all; for example,
a player can watch a simultaneous stream of his or her own game play in order to obtain a third-party view that gives
the player an advantage over his or her opponent. The fact that each game in esports, along with its respective teams
and players, exist entirely separate and apart from any other creates difficulties when it comes to the enforcement of
player punishments across game lines. Indeed, a player banned from the OWL for e-doping could theoretically enter a
Hearthstone tournament with no reciprocal enforcement. 4 It is clear that the legal issues surrounding esports regulation,
integrity and enforcement will require ongoing attention as the field continues to develop.
Opinions may differ as to whether esports is truly “sports,” or something else entirely, but what is clear is that it is already
big business. The Luxor resort in *28 Las Vegas now boasts a 30,000 square foot Esports Arena. Conglomerates are
paying $20 million per franchise to field esports teams. The NBA has an esports alter ego of itself. Universities recruit
and offer full scholarships to those with strong esports skills. Whatever esports is, its growth is undeniable, and its unique
legal issues are growing right along with it.

Footnotes
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AARON LOVAAS is a business law attorney and business litigation partner in the Las Vegas office of Newmeyer & Dillion,
LLP. He represents businesses of all sizes in nearly all industries, and business owners from varied backgrounds and all walks
of life in both transactional and litigation matters. Lovaas has practiced law in his hometown of Las Vegas since 1995.
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TIEBREAKER: AN ANTITRUST ANALYSIS OF ESPORTS
Electronic sports (esports) offers a novel case study in how antitrust analysis should approach multi-sided
markets that rely on the ability of numerous entities to access intellectual property (IP). A game publisher's
IP in its game allows for permissible monopolization, but also creates opportunities for anticompetitive IP
misuse. Tournament organizers, teams, players, broadcasters, spectators, and advertisers all need access to
publishers' IP to participate in esports markets. As publishers vertically integrate into the downstream market
for esports content in their games, they rationally seek to minimize competitive pressure from other entities in
the market. A publisher can do this by using its IP monopoly in its game to dominate the downstream esports
market in its game by, for example, refusing to license broadcast rights to independent tournament organizers.
This Note argues that in order to promote consumer welfare through market competition, antitrust law should
restrict game publishers from using IP rights in their games to monopolize the downstream esports market
for those games. Because multi-sided markets which rely on access to IP and blur the lines between producer,
intermediary, and consumer are likely to grow, the stakes for effective antitrust analysis in these markets will
only continue to climb.

Part I introduces the esports industry and overviews how antitrust law can be used to shape more competitive
markets for the benefit of esports consumers. Part II provides an economic analysis of esports in order to define
antitrust-relevant esports markets in which enforcement could be appropriate. Part III outlines the structure of
a tying claim against publishers that use their IP monopoly over their games to acquire or maintain a monopoly
over esports content produced with their games. Part IV contends that a publisher's IP rights should not insulate
it from liability for downstream anticompetitive behavior. Part V argues that antitrust enforcement would be
superior both to the creation of an independent esports governance body, because such enforcement would
facilitate market solutions rather than top-down rulemaking, and to the *178 creation of a fair use exemption
for esports, because such an exemption would be comparatively overbroad.

I. INTRODUCTION--ESPORTS AND THE RELEVANCE OF ANTITRUST LAW
Electronic sports (esports) is a burgeoning entertainment industry in which viewers worldwide watch professionals
compete in video games like League of Legends, Overwatch, and StarCraft. 1 Just as with conventional sports, dedicated
fans flock to tournament stadiums, watch live broadcasts of events, and view past broadcasts which have been uploaded
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to websites like YouTube. 2 Esports content generally consists of audiovisual footage of competitive gameplay with live
color commentary and analysis, interspersed with shots of players, pre- and post-game interviews, highlight reels, and
similar sorts of sports entertainment staples. 3 Esports has experienced astronomical revenue growth, from $120 million
in 2012 to $696 million in 2017, with projections that revenue will reach $1.48 billion by 2020. 4 Forty-six million unique
viewers watched the most popular tournament of 2017, Intel Extreme Masters Katowice--almost half of the 111 million
who watched the Super Bowl. 5 In 2017, over 17,000 players competed for a total of $114 million in *179 prize money
across more than 4000 tournaments, 6 with the single largest prize pool of over $24 million for The International 2017,
a Dota 2 tournament. 7 Tournaments and teams are sponsored by companies like Intel, Coca-Cola, and Mountain Dew
which target a wealthy, young, and predominantly-male viewer demographic. 8 In light of esports' rising popularity,
traditional sports organizations like the National Football League, or NFL, are positioning to enter the market. 9
Esports appears a vibrant, growing industry with healthy competition (in both senses of the word), unafflicted by cartels,
price-fixers, and other classic anticompetitive culprits. Embedded within esports' fundamental technological and social
features, however, is a core antitrust concern: a single game producer owns monopoly rights to the game being played,
and exercises those rights in the context of a substantial downstream market of viewers, players, teams, broadcasters, and
advertisers. 10 Nobody owns football, soccer, or tennis, but *180 companies do own esports games. The NFL cannot
ban people from playing football in the NCAA, or in their backyards, but Valve Corporation (Valve) could permanently
ban anyone from playing its popular game Counter-Strike.
Intellectual property (IP) rights in esports currently account for 14% of the total global revenue stream from the industry,
with $95.2 million spent on the acquisition of media rights in 2017--a monumental 81.5% increase from 2016. 11 And,
though hundreds of games comprise the esports market, prize money (a proxy for viewership and revenue) is highly
concentrated at the very top. In 2017, the top ten esports titles accounted for 82% of all $111 million prize revenue
split primarily across games owned by three major publishers: Valve (50%), Activision Blizzard (Blizzard) (17%), and
Riot Games (Riot) (10.5%). 12 Assuming for simplicity that prize revenue corresponds roughly with market share, 13
the HHI 14 of the esports market 15 --a metric of measuring market concentration used in antitrust merger analysis--is
over 2900, well above what the Department of Justice considers to be a “highly concentrated marketplace.” 16
Moreover, IP control over the fundamental asset undergirding all esports--the games themselves--gives game publishers
exclusive rights to effectively control all of the downstream conduct of tournament organizers, broadcasters, teams, and
*181 players. 17 For example, three years of licensing disputes between the Korean E-Sports Association (KeSPA) and
Blizzard concerning the broadcast of StarCraft--the most popular esport in South Korea--culminated in 2010 litigation
in that nation's courts. 18 Blizzard, the publisher of StarCraft, had entered into an exclusive partnership with GretechGomTV for the broadcast and operation of televised StarCraft tournaments. 19 Other television networks, failing to
reach a licensing agreement, made unsanctioned broadcasts of tournaments organized by KeSPA, which advanced the
novel argument that StarCraft should be considered part of the public domain. 20 If KeSPA had been able to bring suit
in the United States, it could also have argued that Blizzard's monopoly power over the StarCraft esports market 21 and
its concerted refusal to provide an “essential facility” 22 on reasonable terms to KeSPA constituted an antitrust violation
*182 under the Sherman Act. 23 While this monopolization claim would have been far from a sure bet, it highlights the
important regulative role which antitrust law could -and should -play in multi-sided markets which have the potential
to be dominated by IP monopolization.
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The Blizzard-KeSPA dispute highlights the tension between IP and antitrust law, which shapes the legal landscape of
multisided digital markets like esports. Namely, IP owners can exert substantial downstream control over the behavior
of entities which rely on their IP (e.g. tournament organizers, broadcasters, players, viewers, and advertisers). Jochen
Harttung calls this the problem of “deep control” in the esports market, and conceptually it can be thought of as a variant
of tying: an antitrust violation in which a monopolist uses its monopoly power 24 in one market to acquire power in
another market. 25 In this hypothetical Blizzard-KeSPA antitrust case, Blizzard uses its legitimately-granted monopoly
power in the StarCraft IP to acquire and exert market power in StarCraft esports content production and broadcasting.
Whether this sort of tying theory, which is similar to that which the Supreme Court embraced in Eastman Kodak, would
be successful is discussed in Part III. 26 What matters at this stage is *183 that game publishers, which have been
granted monopoly rights through IP, may unilaterally control esports markets in ways which harm competition and
trigger antitrust scrutiny. Part IV presents and criticizes the argument that game publishers need strong IP protection
to adequately incentivize them to create esports games.
The esports industry now stands at a juncture which will determine not only its own fate, but the shape of other
multisided IP markets yet to be developed. This decision implicates the fundamental reasons the Sherman Act and
other U.S. antitrust legislation were enacted in the late nineteenth and early twentieth centuries: the choice between
decentralized and monopoly commerce. 27 Esports developed as a grassroots movement which brought enthusiasts
together to celebrate the games they loved to play. 28 When Blizzard was developing StarCraft, it had no idea the game
would give rise to an esport *184 that would be televised on multiple channels in South Korea for over twenty years. 29
Without Blizzard's help, the StarCraft community created its own leagues, developed a rich metagame 30 that gave the
game competitive depth, and hosted tournaments. 31 When Blizzard finally sought to claim a piece of the esports pie, 32
it fractured the StarCraft community and harmed tournament organizers, broadcasters, players, and viewers. 33
The fundamental normative question is whether esports should retain its decentralized character to encourage
competition and experimentation, or whether game publishers should be allowed to use their IP rights to consolidate
the esports market for their games. This Note argues that antitrust law can and should be used as a tool to promote
decentralization in the esports industry. Broadly speaking, there are two shapes the industry can take: one in which a
number of independent tournament organizers license IP from publishers in order to produce and distribute esports
content (the “decentralized model”), and one in which publishers take on the tournament organizing role themselves
(the “centralized model”). In the *185 decentralized model, tournament organizers must compete for access to the
game publisher's IP as a necessary input for the production of esports content. Conversely, game publishers must
compete for access to the production and league management skills of independent tournament organizers. In the
centralized model, on the other hand, this competition is eliminated because the game publisher is the only organizer
for its game(s). Because esports viewers are relatively unlikely to substitute viewership of a publisher's game for a
rival's game, 34 a centralized publisher has fewer incentives to improve the quality or price of esports content. With
the decentralized model, viewers, teams, and players dissatisfied with particular tournament policies have the option of
expressing their dissatisfaction by switching to an alternate tournament for the same game. The decentralized model
thus allows tournament quality, content pricing, and player treatment to improve through efficiently-operating markets
rather than through any centralized governance structure. 35 Moreover, the decentralized model preserves the potential
for revitalizing the experimentation and autonomy which defined esports in its nascence and led to its success.
Esports also highlights the thorny intersection of antitrust and IP law by presenting difficult questions of market
definition (e.g., is the primary market for a game really distinct from the derivative market of esports in that game?), IP
scope (e.g., should a game publisher's monopoly in its game extend downstream to all esports uses of that game?), and
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how the two should be reconciled in multi-sided digital markets. The answers to these questions rest on an understanding
of competition in the esports market. Despite their seeming opposition, both antitrust and IP draw their normative and
legal force from the same mission of promoting competitive markets which foster consumer-benefitting innovation. 36
As such, careful consideration of the *186 economics of the esports market yields conclusions about the appropriate
way to apply these legal frameworks.
Part I introduced the esports industry and overviewed how antitrust law could be used to shape more competitive
markets for the benefit of esports consumers. Part II provides an economic analysis of esports in order to define
antitrust-relevant esports markets in which enforcement could be appropriate. Part III outlines the structure of a tying
claim against publishers that use their IP monopoly over their games to acquire or maintain a monopoly over esports
content produced with their games. Part IV contends that a publisher's IP rights should not insulate it from liability for
downstream anticompetitive behavior. Part V argues that antitrust enforcement would be superior both to the creation
of an independent esports governance body, because such enforcement would facilitate market solutions rather than
top-down rulemaking, and to the creation of a fair use exemption for esports, because such an exemption would be
comparatively overbroad.
II. DEFINING THE ESPORTS MARKET
Antitrust law seeks to enhance consumer welfare by promoting competitive markets. 37 As such, much in antitrust
analysis turns on defining the relevant market in which competition should be measured 38 Whether the relevant market
for competition analysis is all esports, esports in a particular genre, or a single esport significantly affects any subsequent
legal analysis. Market definition matters because it sets the parameters for assessing the market power of firms--the degree
to which they may profitably raise prices above the price point to which firms in a perfectly competitive market would
be constrained 39 --as well as the relevant effects of firm behavior. *187 While market definition even in traditional
one-sided markets like aluminum manufacturing is hardly straightforward, 40 much recent antitrust scholarship and
enforcement strategy has focused on the particular difficulties of market analysis in two-sided markets like Internet
broadband and online retail. 41 These challenges compound when analyzing multi-sided IP markets, such as esports.
This Note first investigates the economics of esports in the broadest sense before turning to the question of defining the
antitrust-relevant esports market through tools like the hypothetical monopolist test.
A. ENTITIES IN THE ESPORTS MARKET
Market analysis involves identifying entities and the economic relations between them. 42 In esports, the relevant entities
include the following: 43
• Publishers: Companies like Valve, Blizzard, and Riot own and fund the development of the games at the
heart of esports. 44

• Organizers: Esports tournaments and leagues can range from informal gatherings of individual *188
enthusiasts all the way up to multimillion-viewer leagues run by organizations dedicated solely to esports
organizing, like ESL 45 or KeSPA. 46
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• Broadcasters: These include online streaming services like Twitch 47 and AfreecaTV, 48 media platforms
like YouTube 49 and Facebook, 50 as well as conventional cable networks like OGN, 51 Disney, 52 and
ESPN. 53

• Teams: With few exceptions, 54 most professional esports players are members of a team. Teams provide
coaching, negotiate sponsorships, and fund player salaries and travel.

• Professional players: These are the professional gamers who compete in leagues and tournaments. 55

• Viewers: The primary consumers of esports are young, relatively wealthy men. 56

*189 • Advertisers: Companies such as Coca-Cola and Intel run advertisements or sponsor tournaments
in order to promote new products or general brand awareness. 57

One entity may wear several of these hats. A publisher can act as an organizer, as Riot has with its League of
Legends Championship Series. 58 A broadcaster can also act as an organizer, as with OGN's Starleague. 59 Increasingly,
publishers are beginning to also act as both organizers and broadcasters. Riot, for example, has opened a tournament
venue with broadcasting capability for its League of Legends Champions Korea (LCK) in September 2018. 60
Entity overlap complicates competition analysis in the esports market, because it means economic relations are not neatly
horizontal or vertical. 61 For example, Riot's decision to vertically integrate and broadcast LCK on its own dealt “a
brutal blow to [OGN],” the network which previously had broadcasting rights to the tournament. 62 Prior to Riot's entry
into the South Korean *190 esports broadcasting market, Riot acted as a vertical supplier of League of Legends and
its corresponding IP rights to OGN. 63 Its entry transformed it into a horizontal competitor to OGN broadcasting--a
competitor with complete market power over a necessary input to the League of Legends broadcasting business. 64
As publishers expand their efforts to capture value from increasingly-lucrative downstream esports markets, they
are incentivized to establish their own exclusive tournament and broadcasting operations. Doing so avoids creating
positive externalities 65 for competing publishers. For example, contracting with independent tournament or broadcast
organization indirectly benefits competing publishers, which work with those same organizations. 66 Viewers of
tournament content for one game may spill over to watch another. Revenues generated from esports content for one
game may be used to improve programming for another. The underlying principle is that tournament organizers benefit
from network effects resulting from the multi-sided nature of the esports market.
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Non-integrated publishers also face heightened competitive pressures that they would prefer to avoid. When publishers
are absent from the downstream tournament/broadcast market, they are forced to compete for access to the best
tournaments and broadcast channels. For example, publishers seeking to partner with the best independent tournament
organizers may be incentivized to reduce licensing fees, implement better in-game esports infrastructure (e.g., by offering
game users the ability to spectate live tournament games in real-time), and invest in game *191 balance and quality.
Conversely, independent tournament organizers competing for access to publishers' games have incentives to improve
production quality. While these competitive pressures further consumer welfare in the esports market as a whole,
individual publishers rationally aim to minimize their exposure to competition through vertical integration or restrictive
vertical licensing agreements. 67
When vertically integrated, publishers can profitably restrict competitor broadcasters and tournament organizers from
using their IP. Non-integrated publishers lose out on licensing fees when they refuse to negotiate with organizers and
broadcasters. Integrated publishers also lose licensing income when they refuse to negotiate, but can recoup lost licensing
fees by enticing their competitors' customers to switch to their tournament organizing or broadcasting services in
order to access exclusive content. Recent challenges to mergers between cable broadcasters and content creators have
argued that integrated broadcaster-creator entities can leverage threats of content restriction against their competitors
in anticompetitive ways. 68 Publisher-organizer-broadcaster mergers could enable the same sort of anticompetitive
behavior.
B. DEFINING ANTITRUST-RELEVANT ESPORTS MARKETS
What is referred to as “the esports market” might not actually constitute a relevant market for antitrust analysis. 69
Assessing the anticompetitive effects of a firm's conduct, or its degree of market power, requires delineating the set of
economic actors and *192 relations which can relevantly be affected by that firm and which determine its competitive
constraints. 70 For example, suppose the antitrust-relevant market for analyzing Riot's conduct in refusing to license
broadcast rights for LCK to OGN were League of Legends broadcasting in South Korea. Because LCK comprises the
overwhelming majority of League of Legends broadcasting in the country, 71 that market definition would lead to the
conclusion that Riot possesses a monopoly in an antitrust-relevant market. Suppose, on the other hand, that the antitrustrelevant market is all esports broadcasting in South Korea. This broader market definition would help insulate Riot
against antitrust claims for anticompetitive conduct, because Riot could point to its relatively smaller role in the country's
esports broadcasting market.
Choosing between different potential market definitions requires analyses of demand elasticity, the availability of
substitutes, and barriers to entry with respect to the products in question. 72 If players and viewers are readily willing to
switch (i.e., cross-elasticity of demand 73 is high) from League of Legends to, say, Overwatch (i.e., Overwatch substitutes
for League of Legends), then any restrictions Riot imposes on licensing League of Legends are less likely to have
anticompetitive effects for esports broadcasters that can simply license Overwatch instead (i.e., barriers to entry in
broadcast licensing of Overwatch are low). In this example, Overwatch acts as an effective substitute for League of Legends
because broadcasters can readily display it to consumers who will be just as happy with it as they are with League of
Legends.
*193 Market definition generally focuses on such demand substitution factors, and seeks to identify the narrowest
market that includes all goods consumers find reasonably substitutable for the good at issue. 74 The Department of
Justice's process for coming up with a correct market definition is instructive, both for its analytic merits and due to
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the Department's role in antitrust enforcement. 75 The process begins with selecting some market definition and asking
whether a hypothetical monopolist over the selected market could profitably impose a small but significant and nontransitory increase in price, or SSNIP. 76 If the hypothetical monopolist could, then the selected market definition is
plausible (though potentially too broad). 77 If the hypothetical monopolist could not, then the selected market definition
is overly narrow. 78
It is well-recognized that conventional market definition analysis, including the SSNIP test, breaks down when applied
to multi-sided markets. 79 Because the SSNIP test considers price *194 levels rather than price structure, 80 it can
yield overly-narrow market definitions by failing to consider that an otherwise-profitable SSNIP on one side of the
market might reduce profitability on the other side of the market. 81 For example, suppose that Riot could impose a
SSNIP on League of Legends broadcast viewership by charging a five dollar per year subscription fee for viewing live
and recorded tournament broadcasts. Presently, Riot charges no subscription fee whatsoever for these broadcasts. 82
Therefore, assuming even a single viewer remains to pay the new subscription fee, Riot has raised the profitability of the
viewer-side League of Legends broadcast market. However, if the subscription fee results in a decrease in viewership for
League of Legends broadcasting, that decrease in viewership would incur a corresponding decrease in advertising sales
on the other side of the market. This means the net result of the SSNIP could very well be a profit decrease for Riot.
Even though the SSNIP test suggests the antitrust-relevant market for League of Legends broadcasting could be League
of Legends broadcasting itself, this is not necessarily the case without further analysis of how different price-structuring
strategies would affect profitability. 83
The previous example highlights the importance of taking network effects 84 and other platform interdependencies 85
into account when conducting antitrust analysis. 86 In esports, these interdependencies are particularly complex because
of the *195 extensive number of potential monetization strategies at different levels of the esports production chain.
Altering price with respect to one monetization strategy could drastically affect the viability of other monetization
strategies at different positions in the market. A non-exhaustive list of these monetization strategies follows:
Publisher's monetization strategy with respect to:
• Broadcasters: charge a flat licensing fee to broadcast publisher-owned IP, charge a percentage commission
of broadcast sponsorship and advertising revenue, force broadcast of a less-popular title in exchange for
broadcast of a more-popular title, demand broadcast viewer statistics and analytics for market research,
and receive advertising simply on the basis of displaying the publisher's game.

• Organizers: charge a flat licensing fee to use publisher-owned IP, charge a percentage commission of
tournament sponsorship and advertising revenue, force inclusion of a less-popular title in exchange for
inclusion of a more-popular title, and receive advertising simply on the basis of displaying the publisher's
game.

• Teams: charge a fee as a precondition for competing and impose restrictions on competing in competitor
games, thereby concentrating fan viewership in one's own games.
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• Players: impose restrictions on competing in competitor games and to concentrate fan viewership in one's
own games, impose restrictions on playing in unofficial tournaments, and impose restrictions on streaming
play of competitor games.

• Advertisers: sell user data, and sell in-game advertising.

• Viewers: sell esports games, sell in-game items, sell game subscriptions, and sell user data.

Broadcaster's monetization strategy with respect to:
• Advertisers: sell advertising placement and viewer data.

• Viewers: sell tickets to view broadcast events.

Organizer's monetization strategy with respect to:
• Publishers: receive support for tournament and league organization.

• Broadcasters: sell broadcasting rights.

*196 • Teams: charge fees for tournament entry.

• Players: charge fees for tournament entry.

• Advertisers: sell advertising and merchandise placement.

• Viewers: sell tournament tickets.

Team's monetization strategy with respect to:
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• Broadcasters: sell exclusive team broadcasting rights.

• Organizers: win event prizes.

• Advertisers: sell sponsorships and merchandise placement.

• Viewers: sell exclusive content and merchandise.

Player's monetization strategy with respect to:
• Broadcasters: split advertising revenue for live-stream broadcasts.

• Organizers: win event prizes.

• Teams: receive salary.

• Advertisers: sell sponsorships and merchandise placement.

• Viewers: sell player-branded merchandise.

Advertiser's monetization strategy with respect to:
• Organizers: sell branded merchandise to tournament venues.

• Teams: sell branded merchandise.

• Players: sell branded merchandise.
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• Viewers: sell advertised products.

Commentators suggest that the complex nature of multi-sided markets warrants caution when contemplating antitrust
enforcement. 87 D. Daniel Sokol and Jingyuan Ma, citing work by David S. Evans, point out that market share data for
multi-sided online markets can be misleading because it fails to take into account the potential for innovative disruption
given the low *197 barriers to entry for Internet businesses. 88 The general trend has been to warn antitrust authorities
against over-enforcement, rather than under-enforcement, in multi-sided markets. 89 Concerns about over-enforcement
arise in part from the notion that competition in multi-sided digital markets is “just a click away,” 90 with reference
made to cases like Google's overthrow of Yahoo's search empire 91 and Facebook's more recent challenge to YouTube's
dominance in online video. 92 For example, Evans notes that the low capital cost of entry 93 for “online attention
seekers”-- platforms like Facebook and Twitter that harvest and sell user attention-- combined with the ease of productswitching for consumers 94 creates “intense dynamic competition” in multi-sided platforms of this nature. 95
Though the esports industry ultimately operates upon the same principles of harvesting and selling user attention as
the aforementioned multi-sided platform markets, notable differences suggest that over-enforcement may be less of
an issue. Capital costs of entry for developing an esports game are greater on average than capital costs of entry
for developing other IP that *198 could serve as the basis for a multi-sided online market, such as software for a
WhatsApp or Facebook competitor. For example, initial development of League of Legends cost Riot $12 million, 96
whereas professional developers have estimated the cost of developing software for a WhatsApp competitor at around
$200,000. 97 More fundamentally, viewers are less likely to switch from one esport to another because of the complexity
of learning a new set of rules, their attachment to particular teams or players, and the general lack of aesthetic
interchangeability 98 between distinct games. 99 If existing publishers continue to position themselves as tournament
organizers and broadcasters, pushing out independent organizers and broadcasters, newcomers would not just have to
develop their own games, but also their own leagues and channels--from scratch. Multi-sided platform markets thus
face “chicken-and-egg” dilemmas in which customers on one side of the market (e.g., retailers which sell through eBay)
only participate if there are ample customers on the other side of the market (e.g., consumers which buy from retailers
on eBay), and vice versa. 100 Esports markets face a particularly severe variant of the dilemma, as they rely on the
simultaneous coordination of at least seven different entities. 101 Finally, the deep control a publisher can exert through
IP over the entire esports market downstream from its games presents further potential barriers to competition.
*199 C. A SINGLE ESPORT GAME CAN CONSTITUTE AN ANTITRUST-RELEVANT MARKET
The problem of esports market definition crystallizes when posed as the question of whether a single esport game can
constitute a market. Harttung briefly highlights some problems with defining an antitrust-relevant market around a
single game, but ultimately leaves open whether such a market definition is proper. 102 In context of conventional sports
like football, the Supreme Court has repeatedly held that a single sport constitutes an antitrust-relevant market, and that
an entity with exclusive control over the broadcast of that sport has market power. 103
Conventional antitrust market definition assesses demand substitution factors, which the Antitrust Division of the
Department of Justice notes are those factors affecting “customers' ability and willingness to substitute away from
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one product to another in response to a price increase or a corresponding non-price-change such as a reduction in
product quality or service.” 104 As discussed in the previous Part, 105 multisided markets present challenges for demand
substitution analysis because customer behavior on one side of the market reciprocally influences customer behavior
on the other side of the market. For example, esports viewers may, all else equal, be quite willing to switch games in
response to increased broadcast fees, but could be even more likely to stay with their chosen game if increased broadcast
fees are used to improve broadcast production quality.
*200 Assessing viewer-side demand substitution in esports presents further challenges due to the relative novelty of
esports studies 106 and the proprietary nature of consumer analytics for the industry. 107 One study found that Overwatch
viewers' consumption of that content was most strongly motivated by the aesthetic value of high-level Overwatch play,
acquisition of knowledge to improve their own Overwatch play, and enjoyment of professional Overwatch skills. 108
These factors all presume substantial engagement with particular features of Overwatch, suggesting 109 that viewers
would not easily substitute viewership of other games. Another study, surveying esports viewers generally, found viewers
to be motivated primarily by acquisition of knowledge and escapism. 110 Whereas the latter motive suggests easy
substitutability with other escapist activities like watching television, the former indicates some consumer lock-in based
on knowledge particular to a game. 111
Consumer analytics firm EEDAR similarly found in 2015 that viewers most cited low-substitutability factors like
watching high level play of a particular game (cited by 65-70% of viewers) and improving their own gameplay in a
particular game (61-65%) as reasons for watching esports, in contrast to high-substitutability *201 factors such as
social aspects (30-35%). 112 Consumer analytics firm NewZoo surveyed viewers of three major esports games and
found that 70% watch only one game, suggesting a low rate of multi-homing (i.e., participation in multiple platforms
or communities) 113 for esports viewers. 114 This low rate of multi-homing among viewers suggests that the cost of
simultaneously maintaining viewership in multiple esports is relatively high compared to the benefits (e.g., because the
time investment in learning the specialized game knowledge necessary to appreciate esports content is too great). 115
Player-side demand substitution--the willingness of professionals to begin competing at another game--may be more
elastic than viewer-side demand substitution. 116 Harttung suggests that skills are readily transferable between esports
games, citing the example of a Warcraft III player who moved to StarCraft II, another game within the real-time strategy
genre. 117 However, that player's performance as measured by prize winnings declined after his switch, evidencing the
difficulty of skill transfer even in games of the same genre. 118 Likewise, of the top thirteen players in the most competitive
StarCraft II circuit in 2017, only five had previously competed in its highly similar prequel, StarCraft. 119 *202 Even
assuming skill development is neither time-consuming nor game-specific (and thus lacks a significant switching cost),
teams and leagues can contractually bar players from playing other games. 120
Given these presuppositions on demand substitution, a hypothetical monopolist of a single esports game could likely
impose a SSNIP. 121 Suppose that the hypothetical monopolist is a game publisher that has established its own exclusive
tournament organization system and broadcasting channel. If the SSNIP involved raising broadcast viewing fees,
viewership would likely decrease, causing advertising revenues to decrease on another side of the market. The relevant
question is whether the increase in viewership revenues would profitably offset the decrease in advertising revenues. 122
If viewer demand substitution were sufficiently low, as motivational studies suggest it might be, 123 then such a SSNIP
would be profitable for the hypothetical monopolist. Because the SSNIP would be profitable, a single esports game could
define an antitrust-relevant market.
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Alternatively, suppose that the hypothetical monopolist is a game publisher that has not established its own exclusive
tournament organization system and broadcasting channel. In this case, projecting the profitability of a SSNIP is
complicated by the fact that the actual effect of the SSNIP on consumers depends on whether, to what extent, and to
whom independent tournament organizers and broadcasters pass on the price increase. Imagine that the game publisher
raises the fee to *203 license its IP to these tournament organizers and broadcasters. Based on the substantiality of the
fee increase, it might remain profitable for tournament organizers and broadcasters simply to accept the fee increase and
pass some or all of the cost on to viewers (e.g., by charging higher ticket prices) or advertisers (e.g., by charging more
for ad placements and sponsorships). If advertisers have higher demand elasticity than viewers, 124 which they likely
do under the assumption that esports viewers across different games are relatively demographically homogeneous, it is
more likely that costs will be passed on to viewers. In that case, the post-SSNIP outcome in a non-vertically-integrated
scenario looks identical to that in the previous scenario where a game publisher has a vertical monopoly in tournament
organizing and broadcasting. 125
The apparent similarity between the vertically-integrated and non-vertically-integrated cases might suggest that vertical
integration does not adversely affect consumers in the esports market. This is not the case, however, because nonvertically-integrated publishers must compete with other non-vertically-integrated publishers for the business of
tournament organizers and broadcasters. Even though publishers have monopoly power with respect to their IP, they
cannot necessarily extract monopoly profits from independent tournament organizers and broadcasters that have access
to competing games. Furthermore, barriers to entry in integrated markets are higher because an entrant must not only
develop and market an esports game, but also deploy its own tournament organization and broadcasting functionality.
*204 It is possible that a single esports game can constitute an antitrust-relevant market if, for example, viewer demand
substitution is low enough for a game publisher to impose a SSNIP. Motivational studies suggest that esports viewer
demand substitutability is indeed low, because viewers watch for game-specific reasons like acquiring knowledge about
playing that particular game. As such, and consistent with Supreme Court precedent addressing conventional sports, 126
game publishers with IP rights to a particular esport game can plausibly be considered to have monopoly power over
the esports market in that game. 127 But because courts and enforcement agencies may be reluctant to define markets as
narrow as single-esports-game markets, 128 the next logical market definition is all esports.
D. ESPORTS CAN CONSTITUTE AN ANTITRUST-RELEVANT MARKET
If a monopolist for a single esports game could profitably impose a SSNIP, as discussed above, it follows that an allesports monopolist could also profitably impose a SSNIP. 129 Indeed, the hypothetical all-esports monopolist would
have additional flexibility in imposing the SSNIP, because it could take advantage of viewer demand substitution across
games to price-discriminate in ways that a hypothetical single-esports monopolist could not. Specifically, the all-esports
monopolist could raise prices for viewing a single game past the price-point *205 that would be profitable for the singleesports-monopolist. It could do so because it knows that the esports viewer will likely substitute viewership of another
esport (which the all-esports monopolist also owns) if they choose to jump ship from their currently-preferred esport.
III. VERTICAL COMPETITION VIOLATIONS IN ANTITRUST-RELEVANT ESPORTS MARKETS
Having established the plausibility of various antitrust-relevant esports markets, the natural question is what sort of
conduct, done by whom, could trigger antitrust scrutiny within those markets. 130 The game publisher is the most
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natural candidate, given the deep control it can exert on every party downstream that relies on access to its IP. 131
Indeed, tournament organizers, 132 broadcasters, 133 teams, 134 players, 135 viewers, 136 and *206 other entities 137
have all complained (not necessarily through litigation) about the unfair competitive practices of game publishers in
esports markets. Because esports involves a global market with tournaments worldwide, a number of different antitrust
claims against publishers are available, depending on the jurisdiction. This Note focuses on United States antitrust
doctrine because the largest esports game publishers--Valve, Riot, and Blizzard--are all located in the United States. 138
Specifically, this Note assesses whether the Sherman Act, as the cornerstone of United States anti-monopolization law,
would provide a basis for private or public litigants to bring antitrust claims against game publishers. 139 Such claims
could be brought by antitrust enforcement agencies, such as the Department of Justice or the Federal Trade Commission,
or by private plaintiffs (like tournament organizers) directly damaged by anticompetitive conduct. 140
Section 2 of the Sherman Act outlaws conduct by persons “who shall monopolize, or attempt to monopolize.” A prima
facie monopolization claim under Section 2 must demonstrate that 1) *207 the defendant has monopoly power in
an antitrust-relevant market and 2) the defendant acted willfully to maintain or acquire a monopoly in that antitrustrelevant market. 141 As discussed above, there are plausible arguments supporting the conclusion that a single esports
game can constitute a relevant esports market. Assuming that a game publisher has monopoly rights over an esports
game, it follows that the publisher has monopoly power generally over the esports market surrounding their game. 142
The Supreme Court has cautioned, however, that IP rights do not necessarily confer market power. 143 Similarly, the
Department of Justice has affirmed that it “do[es] not presume that intellectual property creates market power in the
antitrust context.” 144 Leading antitrust scholars Phillip Areeda and Herbert Hovenkamp proclaim that “market power
cannot be inferred, even presumptively, from the possession of intellectual property” because “[a] trademark, copyright,
or patent excludes others from duplicating the covered name, word, or product (etc.) but does not typically exclude rivals
from the market.” 145 Though a single esports game might constitute an antitrust-relevant market, prospective plaintiffs
may be baffled to learn that the publisher with an IP monopoly over the game does not necessarily have an antitrustrelevant monopoly over the market. 146
Professor Ariel Katz identifies two main tenets which underlie the “virtual consensus among economists” against the
IP-monopoly presumption. 147 First, that the market power conferred by IP rights is not antitrust-relevant market
power. 148 Second, that as a matter of fact most IP rights lack any commercial value *208 whatsoever, let alone
commercial value which confers market power. 149 Because esports IP clearly possesses commercial value, 150 only the
first tenet is relevant for the market power debate. With regard to the first tenet, Katz notes that IP-monopoly denialists
face a double-bind. 151 In order to argue that IP does not necessarily confer market power, denialists must point to
the availability of close substitutes that prevent IP owners from exerting their rights to raise prices to supracompetitive
levels. 152 But in order to argue that IP is economically effective whatsoever, denialists must affirm that IP owners
can raise their prices to supra-competitive levels-- something that would not be possible if close substitutes were really
available. 153 Indeed, because the primary theoretical justification for IP is that it allows investors to recoup innovation
costs by allowing them to price above production costs, as Katz states, “[m]arket power is the intended result of IP.” 154
Katz argues convincingly that the establishment of a general presumption that IP does or does not confer market power
cannot be supported in the abstract for all cases. 155 Rather, whether a presumption is appropriate depends on the
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normative goals for antitrust generally, as well as the specific anticompetitive use to which the IP is being put. 156 The
focus in each case should be “on the precise anticompetitive effect of a challenged practice.” 157
Suppose the challenged practice is the game publisher's use of its monopoly power in the primary market for its game
to enhance its market position in the secondary downstream esports market for its game. 158 This can involve, for
example, a tying *209 scheme in which the publisher uses its monopoly in the primary market for Game X to force
consumers, advertisers, teams, and players to view, sponsor, and play exclusively in the publisher's own Game X
tournaments. Traditionally, a five-factor test has been used to determine whether an illegal tying arrangement exists,
considering whether (1) the tying and tied products are separate, (2) the alleged monopolist has market power in the
tying market, (3) the tying arrangement in some way coerces market participants, (4) the tying arrangement substantially
forecloses commerce which would exist in its absence, and (5) any procompetitive justification for the tying arrangement
is outweighed by its harms. 159
An esports tying claim would be more complicated than the one at issue in Independent Ink, the landmark decision
in which the Supreme Court held that IP rights do not necessarily confer antitrust-relevant market power. 160 In
Independent Ink, an ink manufacturer alleged that its competitor, a printer and ink manufacturer, illegally conditioned
the purchase of its printer (the tying product) on subsequent purchases of its ink (the tied product). 161 Illinois Tool
Works sold patented printers and unpatented ink. 162 To retain customers in the ink aftermarket, Illinois Tool Works
sold its patented printers under the condition that purchasers would only use Illinois Tool Works ink to fill or refill the
printers. 163
The nature of the tying claim in the esports context is more complicated because, unlike the printer and ink market in
Independent Ink, esports is a multi-sided market. The Supreme Court has identified that the “essential characteristic of
an invalid tying arrangement lies in the seller's exploitation of its control over the tying product to force the buyer into
the purchase of a tied product that the buyer either does not want at all, or *210 might have preferred to purchase
elsewhere on different terms.” 164 In one-sided markets, the same buyer who purchases the tying product also purchases
the tied product. In multi-sided markets, the buyers of the tying and tied products may be different, with the first buyer's
purchase of the tying product compelling a second buyer to purchase the tied product.
For example, suppose the tying product in the esports hypothetical is Game X. The game publisher has a monopoly in
Game X, but assume it has not yet entered the tied market for Game X esports. The Game X esports market thus initially
comprises a number of different independent tournament organizers which license Game X from the publisher, produce
esports content (e.g., live game footage with commentary) involving Game X, and sell that content to broadcasters
and tournament attendees. Suppose the publisher wants to break into the Game X esports market, and in order to
ensure its success it refuses to renew its license with any independent tournament organizer and instead begins operating
its own tournament organization business. Then, any broadcaster that wishes to broadcast esports content for Game
X must purchase that content from the publisher. Any team that wishes to play in esports relating to Game X must
purchase access to the publisher's tournaments. Any viewer that wishes to view esports relating to Game X must view
that publisher's tournaments. And any advertiser that wishes to target consumers of Game X esports must negotiate
sponsorships with that publisher. In this scenario, the game publisher “exploit[s] ... its control over the tying product,”
Game X, to force downstream buyers into the purchase of a tied product--Game X esports--which these buyers “might
have preferred to purchase elsewhere on different terms” from independent tournament organizers. 165 Consumers want
to pay for one product--esports content--and are forced to pay for another -game licensing.
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From the viewer and broadcaster perspective, the tying product is Game X esports content and the tied product is Game
X. Viewers and broadcasters are interested only in Game X esports content, and would only pay for (rights to) Game
X insofar as this was necessary to obtain Game X esports content. *211 However, from the publisher's perspective,
the tying product is Game X and the tied product is Game X esports content. The publisher has complete control
over the market for Game X, and uses this to exert control over the market for Game X esports content production.
Consumers, whether they are broadcasters or viewers, only ever seem to be purchasing one product: esports content.
In the hypothetical non-tied market, only the tournament organizers purchase game licensing. In the hypothetical tied
market, game licensing seems to disappear completely from the picture because the publisher charges itself nothing for
access to its own content. However, the publisher can be thought of as a conglomerate which sells licensing rights to itself.
These complications result from the multi-sided nature of the esports market, in which tournament organizers act as
intermediaries between game publishers and broadcasters by purchasing game licensing rights as an input from the
former and selling esports content as an output to the latter. Esports content is tied to game licensing rights only insofar
as the latter are a necessary input for independent tournament organizers to make the former. Viewers explicitly purchase
esports content, but only implicitly purchase game licensing rights because the cost of these rights is passed down through
the esports market. These rights, in addition to being a production cost, are part of the finished esport content product
as well--tournament organizers must secure a license not just to host their tournament, but to sell footage of the games
played during the tournament as well. 166
The seemingly inextricable link between Game X esports content and Game X might suggest that there are not separate
markets for the two. It is a fundamental prerequisite for any tying claim that the tying and the tied products are
separate. 167 Two tests exist for determining separability: the market test and the consumer test. 168 The market test asks
whether there exists *212 separate demand for each product, and the consumer test asks whether a consumer would
ever purchase either product as a stand-alone. 169 The two products--the esports game (and its corresponding licensing
rights) and esports content about that game--clearly satisfy either test. People acquire rights to esports-suitable games
(for example, to download and play them) without consuming any esports content. 170 People also watch esports without
necessarily acquiring rights to the esports game itself (i.e., they do not download or play the game they watch). 171
The market power, substantial foreclosure, and coercion requirements are readily met. A publisher has a monopoly over
the esports game, which plausibly constitutes an antitrust-relevant market. 172 By using its monopoly in the esports game,
the publisher forces all consumers in the downstream esports content market to purchase all of their esports content for
that game from the publisher, foreclosing 100% of the market. 173 Finally, because broadcasters, players, teams, viewers,
and advertisers might prefer to do business with independent tournament organizers rather than the publisher, 174 the
foreclosure of the esports content producer market satisfies the coercion element of the tying test.
Game publishers can offer two major procompetitive justification for their market consolidation, one ex ante and one
*213 ex post. 175 Ex ante, the prospect of vertically integrating into the esports market for its game in order to recoup
development costs incentivizes publishers to create games in the first place. Ex post, vertical integration enables publishers
to promote a uniform creative vision beneficial to professional play and incentivizes constant game improvements to
maintain player and viewer interest. The first justification relies on the notion that game publishers would not have
developed their game unless they were able to use their IP rights to monopolize the esports content production market for
their game. Even if it might be true that independent tournament organization might be better for consumers, it would
be much worse for consumers if there were no game to organize tournaments around at all. The second justification
implicates the publisher's authorial rights to implement their creative vision not just through the game itself, but also
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through its use as an esport. A publisher might be best suited to organize esports events because of its unique insights
into the design, balance, and technical features of its own game.
IV. A PUBLISHER'S IP RIGHTS SHOULD NOT INSULATE IT FROM ANTITRUST LIABILITY
It is no coincidence that these two procompetitive justifications-- incentivization to create and incentivization to
efficiently improve--are also the two major justifications for granting game publishers IP rights in the first place. 176 The
government grants a monopoly to a publisher, allowing it to charge a supra-competitive price, 177 in order to induce it
to invest resources into expensive game development. 178 After the game is complete, a publisher is justified in retaining
exclusive control over the game because such control encourages it to find efficient uses for its creation. 179 In antitrust
disputes centered on IP, the *214 IP holder often argues that its otherwise anticompetitive behavior should be permitted
because it falls “within the scope” of its legitimate rights. 180 The key question is therefore whether anticompetitive
behavior in the downstream esports market falls within the scope of a publisher's copyright, 181 and the answer requires
weighing the relative merits of IP and antitrust policy in the case of esports. 182
Conclusively evaluating the ex ante justification for esports monopolization would involve determining the effect of
allowing such monopolization on a publisher's marginal incentive to develop an esports-suitable game 183 in the first
place, an empirical question outside the scope of this Note. However, some preliminary observations about the esports
market can structure how this question should be approached. Given that Blizzard developed StarCraft, one of the
longest-lasting 184 esports games in the history of gaming, without any intention of capitalizing on the then-nonexistent
esports market, 185 there is no necessary connection between the prospect of esports monopolization and *215 the
incentive to develop esports-suitable games. The burden should thus be placed on publishers to prove that but for their
expectation of full control over the downstream esports market for their games, they would not have developed those
games (or comparable esports-suitable games) in the first place.
On its face, the development-incentivization argument fails. The bulk of a publisher's revenues come from primary game
sales and in-game transactions, not esports earnings. 186 Even supposing esports earnings overtake conventional game
sale earnings, publishers would benefit both directly and indirectly even if they could not monopolize the downstream
esports markets for their games. Directly, publishers would earn money from selling licensing rights to produce esports
content involving their games. Indirectly, publishers would benefit from the increased popularity that esports viewership
brings to their games. These benefits would flow to the game publisher regardless of its ability to dominate the
downstream esports market for its game.
Furthermore, if it is true that a decentralized esports market would generate more economic value due to increased
competition, 187 then a publisher would prefer ex ante to enter a market in which decentralization rather than
centralization is the norm. In this case, antitrust can be used to solve a collective action problem. Each game publisher
might individually prefer to monopolize its downstream esports market in order to inhibit competitors and extract as
much value as possible from its game. However, such monopolization would on the whole harm innovation and customer
satisfaction in the esports market because it would yield diminished competition, and hence diminished incentive to
improve product quality. Indeed, a publisher in a centralized esports market might earn less than a publisher in a
decentralized esports market. As such, it could be rational for game publishers to collectively refrain from *216
monopolizing the downstream esports market for their games. There is, however, a prisoner's dilemma here: it would
be individually rational for any game publisher in a decentralized market to defect and vertically monopolize, because
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by doing so it could secure additional market share at the expense of its competitors. 188 Prohibiting vertical publisher
monopolization in the esports market solves the publishers' collective action problem by eliminating the option (and
fear) of defection.
Assessing the ex post justification also requires answering difficult empirical questions about the effect of vertical
monopoly on publishers' marginal incentives to invest in maintaining and improving esports-suitable games. But, again,
some preliminary considerations may be drawn. The basic argument is that a publisher possesses a greater incentive to
maintain and improve its already-published games if it can exert monopoly power in the downstream esports market. If
a publisher could not exert such power, then it would be reluctant to invest further resources into developing its IP.
The improvement-incentivization argument fails for reasons similar to the development-incentivization argument.
Publishers are already incentivized to improve their games because doing so allows them to maintain and attract paying
players. Improving games after release satisfies existing players and thus increases the chances that they will spend more
on post-purchase in-game transactions or encourage others to purchase the game. Post-release improvements also attract
potential players because ongoing bug fixes and balance changes improve game quality. Improved game quality can also
contribute to a better esports experience, 189 which in turn means more esports interest and viewership. More viewership
creates heightened advertisement sales, which improves esports' profitability. Publishers will want to maximize esports
profitability regardless of whether they can vertically monopolize the esports market for their games, because *217 in
either case they will increase their revenues -either through licensing or direct ad sales in publisher-run tournaments.
Another ex post justification is that esports will be better off if publishers are allowed to craft a unified vision for
their games' competitive scenes. Having a single, publisher-sponsored league would ensure a stable infrastructure for
competition by providing consistency to players, teams, broadcasters, and viewers. However, even if such consistency is
desirable, it is unclear why a decentralized esports market would not provide it. 190 Independent tournament organizers
also want to maximize viewership and attract the best players, and would standardize league rules to the extent such
standardization proved competitively advantageous. Enforcing decentralized esports markets leaves open the possibility
for consistency without foreclosing the possibility for desirable experimentation.
Even more fundamentally, esports comprises a dynamic and joint production which depends just as much on players,
tournament organizers, and enthusiastic audiences as it does on publishers. 191 Copyright relies on a delicate balance
between securing investment into creative works through monopoly and safeguarding a vibrant public domain from
which the raw material necessary for those very same creative works can be drawn. 192 Esports-suitable games exemplify
this tension at the heart of copyright because they are at once open platforms for further creative development and
finished artistic products. 193 In their former aspect, they are akin to programming languages like Python or Java because
they too comprise “a complex set of *218 possible instructions [i.e., player inputs] and associated syntax [i.e., game rules]
that can be combined to cause a computer to achieve particular results [i.e., executing gameplay].” 194 These instructions
and their execution just happen to take place in a virtual world which is more dynamic and graphically-rich than a typical
programming console. Strong arguments militate against the copyright-eligibility of programming languages, although
the question has not been conclusively decided. 195 Of course, in their latter aspect as finished artistic products, esports
suitable games are analogous to digital videos, which are clearly copyright-eligible subject matter. 196 But the dual-status
of esports-suitable games warrants caution in determining the proper balance of rights between the publishers and the
public.
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Given copyright scholar Timothy K. Armstrong's contention that “strong consensus exists among disinterested copyright
experts that the structure of existing law excessively restricts the public domain and thereby disserves the public interest,”
the default presumption should be less rather than more copyright control. 197 Such a presumption would not entail
that all esports usage of a publisher's game should be treated as fair use, or that esports games constitute a quasipublic good. 198 Announcing such blanket exceptions without a careful analysis of economic dynamics would introduce
doctrinal confusion without necessarily improving the efficiency of esports markets. Caution rather suggests that a
publisher should not be able to use its IP rights to insulate itself from antitrust liability for otherwise uncompetitive
behavior.
*219 V. ANTITRUST IS THE BEST REGULATORY VEHICLE TO PROMOTE HEALTHY COMPETITION
Proposals to solve the problem of undue publisher influence on the esports market have run the gamut from creating
an international esports governing body 199 to declaring esports games a quasi-public good. 200 These proposals go too
far. The fundamental advantage of using antitrust law to regulate the esports industry is that it carves out space for
the market to resolve difficult questions of league structure, rather than attempting to craft holistic solutions ex ante as
with a governance approach. And, whereas extending fair use to commercial esports content production would blunt a
publisher's incentives by denying it esports revenues downstream from its game, antitrust law permits reasonable licensing
schemes which would align publisher and tournament organizer incentives. 201 At minimum, antitrust authorities should
make clear that a publisher that seeks to vertically integrate into tournament organization must continue to offer IP
licensing at reasonable royalties to its horizontal competitors, or else face antitrust liability. By doing so, the publisher's
interest in recouping development costs and exercising creative direction will coexist with the viewers' and players' interest
in a diverse, accessible, and competitive esports industry.
Esports scholar Laura L. Chao proposes establishing a “panes-ports governing body” that “determine[s] minimum
standards for consumers, players, teams, and leagues” but does not organize its own tournaments in order to protect
consumers and stymie anticompetitive practices. 202 She contrasts her proposal to alternatives like joint-venture leagues
(which characterize conventional sports leagues) and developer-sponsored leagues. 203 Her critique of these alternative
models relies on the argument that these leagues tend toward cartel and monopoly behavior, *220 respectively, both
of which hurt consumers by reducing competition. 204
While Chao correctly diagnoses the problem of publisher dominance 205 her proposed solution of a centralized governing
body for esports would strengthen the very anticompetitive problems it aims to solve. While she emphasizes that the
governing body must be independent and include representatives from multiple stakeholders, the body would be subject
to regulatory capture and outsized influence exerted by the largest publishers. 206 Imposing membership fees, league preapproval requirements, mandatory player registration, and uniform contracting requirements would favor entrenched
stakeholders and raise barriers to entry in a field where capital costs already exceed those in other multi-sided IP
markets. 207 Developing uniform rules across the entire worldwide esports industry, which comprises hundreds of games
with tens of thousands of players competing at thousands of tournaments, would impose enormous transaction costs (if
all stakeholders were really invited to the table 208 ) and stifle organic experimentation. 209
Even if these issues were solved, publishers that felt that governance standards promoted the interests of other
stakeholders at their own expense would simply opt out. Recall *221 the KeSPA-Blizzard dispute, in which the
national governing body for esports in South Korea lost a legal battle for control of StarCraft licensing rights against
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a game publisher who wanted to raise fees. 210 Chao recognizes the threat of publisher opt-out, and suggests granting
enforcement authority to a government agency to take punitive action against noncompliant publishers. 211 Unless
the government agency simply enforced the rules developed by the governing body (which could create constitutional
concerns about impermissible delegation to private actors 212 ), it would have to devise its own standards for permissible
publisher conduct. These would invariably be tied to the specific anticompetitive consequences of certain publisher
behavior, the assessment of which would inevitably involve an analysis of market structure and power. In other words, the
government agency would have to engage in antitrust analysis and make its decision based on the market circumstances
particular to each given case. If this sort of antitrust analysis will be the end result of a viable esports governing body,
then the body itself is redundant: what matters is antitrust enforcement.
Harttung and Rogers both consider the extension of the fair use doctrine to automatically cover esports licensing,
effectively removing a publisher's control over the esports market downstream from their IP. 213 Rogers proposes that
tournament organizers should be allowed to appeal to fair use in order to avoid negotiating licensing based on a totalityof-the-circumstances approach which “protects the interests of all stakeholders in order to do the most total good, rather
than protect the [publisher] above all else.” 214 On the one hand, this gives courts an unworkably vague standard which
leaves them to perform a task of cost-benefit analysis better suited for executive agencies and the legislature. On the other
hand, this would boil down to an analysis of the anticompetitive conduct of the game publisher within the particular
context of the esports market for *222 their game. The fair use component would only add doctrinal confusion to what is
fundamentally a question for antitrust law. 215 Furthermore, “antitrust has the comparative advantage of well-behaved
doctrine that, at least currently, is reasonably free of special interest pressure” as compared to patent and copyright
law. 216
Harttung suggests that a fair use exception might be appropriate for non-commercial competitive events, but that
allowing for-profit use of publisher IP without licensing fees would disincentivize publisher support for esports. 217
While a non-commercial fair use exception might allow for the existence of an amateur esports scene, this scene would
remain relatively small in the face of for-profit leagues with millions of dollars in prizes and sponsorship revenues. 218
Amateur leagues which became too successful would incur liability for copyright infringement, and there would be
difficult line-drawing issues at the margins. Antitrust enforcement would thus remain necessary, even with an amateur
fair use exception.
Professor Hovenkamp has suggested that antitrust law should take renewed interest in “markets -particularly those
subject to fast moving technology--in which tying can frustrate entry and limit the growth of rivals.” 219 Investigating
and challenging anticompetitive publisher conduct in the esports market offers just such an opportunity for effective
modern antitrust enforcement.
*223 VI. CONCLUSION
Publishers wield enormous might in the esports industry. They have used their might to unilaterally impose restrictions
and fees even on powerful industry players like national esports organizations (e.g., KeSPA). Publishers control esports
markets through their monopoly on the IP to which all downstream entities must have access in order to compete.
The more control publishers exert over the downstream esports market, the harder it is for independent tournament
organizers, broadcasters, and teams to successfully participate in the market. When publishers vertically integrate by
establishing their own tournaments and broadcasts, independent entities are pushed out of the market because they are
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prohibited from using publisher IP. A vertically monopolized market harms consumers because it decreases incentives
for price and quality competition by eliminating intra-game competition for viewership and players.
Antitrust law offers the best legal strategy for curtailing anticompetitive conduct by publishers without unduly
harming the incentive to create and maintain esports games. Antitrust enforcement agencies should carefully monitor
vertical integration by publishers in the esports market, and challenge restrictive or exclusive licensing arrangements
that unreasonably reduce the number of independent tournament organizations. The antitrust approach alleviates
anticompetitive harms by promoting efficient market competition, without the need for developing unwieldy esports
governance bodies or pushing the doctrinal bounds of fair use in copyright.
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community-news-archive/165379-blizzard-officially-sues-mbcgame [https://perma.cc/8WL9-3MG3].
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[https://perma.cc/7XTR-RJV8].
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Goldman, supra note 19. For an argument that StarCraft should be treated as a quasi-public good, see Jacob
Rogers, Crafting an Industry: An Analysis of Korean StarCraft and Intellectual Properties Law, HARV. J.L.
& TECH. (2012), http://jolt.law.harvard.edu/digest/crafting-an-industry-an-analysis-of-korean-starcraft-and-intellectualproperties-law [https://perma.cc/6TCR-WKP2], discussed infra Part V, note 200.
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Assuming something like “the StarCraft esports market” is a valid market definition, which is discussed in Part II.
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In antitrust, the “essential facility” doctrine is a specific theory of competitive harm which alleges that a business with exclusive
access to a necessary market input--the essential facility--has unreasonably restricted access to that input. Though the Supreme
Court has never explicitly recognized the “essential facility” doctrine, precedent suggests courts may take the necessity of a
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essential facility doctrine in new digital economies, see, e.g., Maxwell Meadows, The Essential Facilities Doctrine in Information
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© 2019 Thomson Reuters. No claim to original U.S. Government Works.

21

Stadtmauer, Ethan 2/6/2019
For Educational Use Only

TIEBREAKER: AN ANTITRUST ANALYSIS OF ESPORTS, 52 Colum. J.L. & Soc....
PROP. MEDIA & ENT. L.J. 795 (2015); Lisa Mays, The Consequences of Search Bias: How Application of the Essential
Facilities Doctrine Remedies Google's Unrestricted Monopoly on Search in the United States and Europe, 83 GEO. WASH.
L. REV. 721 (2015); Zachary Abrahams, Comment, Essential Data, 124 YALE L.J. 867 (2014-2015); but see
Verizon
Communs., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 410-11 (2004) (noting that the Supreme Court “ha[s]
never recognized” the essential facilities doctrine).

23

Section 2 of the Sherman Act prohibits monopolization. A Section 2 violation has two elements: “(1) the possession of
monopoly power in the relevant market and (2) the willful acquisition or maintenance of that power as distinguished from
growth or development as a consequence of a superior product, business acumen, or historic accident.”
United States v.
Grinnell Corp., 384 U.S. 563, 570-71 (1966). In this hypothetical, KeSPA could allege that (1) Blizzard possesses monopoly
power in the Korean StarCraft esports market through its exclusive ownership of StarCraft IP and (2) Blizzard's denial of
StarCraft IP licensing rights to KeSPA constitutes the willful maintenance of its monopoly power.
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E.I. du Pont de Nemours & Co., 351 U.S. 377, 401 (1956) (discussing monopolies in the cellophane market). Monopoly
power is an extreme form of market power, which is a seller's ability to “exercise some control over the price it charges.”
U.S. DEP'T OF JUSTICE, COMPETITION AND MONOPOLY: SINGLE-FIRM CONDUCT UNDER SECTION 2 OF
THE SHERMAN ACT: CHAPTER 2 (Jun. 25, 2015), https://www.justice.gov/atr/competition-and-monopoly-single-firmconduct-under-section-2-sherman-act-chapter-2 [https://perma.cc/ECT4-MP8B] (explaining the concepts of market power
and monopoly power as used in United States antitrust law).
Harttung, supra note 17.
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alleged that Kodak, in a bid to corner the servicing market, restricted their access to necessary replacement parts. Kodak used
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and nondiscriminatory prices.
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America, 148 F.2d 416, 429 (2d Cir. 1945) (“Throughout the history of these statutes [the antitrust laws, including the Sherman
Act] it has been constantly assumed that one of their purposes was to perpetuate and preserve, for its own sake and in spite
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reasoning in United States v. Aluminum Co. of America and arguing that “[t]he legislative history [of the Sherman Act], in
fact, contains no colorable support for application by courts of any value premise or policy other than the maximization of
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28

See T.L. TAYLOR, RAISING THE STAKES: E-SPORTS AND THE PROFESSIONALIZATION OF COMPUTER
GAMING 136 (2012) (“[W]hile e-sports has its roots in grassroots gaming communities, the formal organization of
competitions and tournaments has been an important part of the history of professionalization from the beginning.”). By
“formal organization of competitions and tournaments,” Taylor refers to tournaments organized by independent professional
organizations like the Cyberathlete Professional League rather than publisher-sponsored tournaments. See also Yong Ming
Kow et al., Crafting the Metagame: Connected Learning in the Starcraft II Community, Connected Learning Working
Papers (Apr. 23, 2014), https://dmlhub.net/wp-content/uploads/files/craftingthemetagame.pdf [https://perma.cc/ZFX8-6S69]
(“StarCraft's development into an esport was initially catalyzed by players' desire to compete. In 1999, South Korean youth
commonly frequented Internet cafés. Imagine that in one of these Internet cafés, groups of two to eight young people sat
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together in clusters of personal computers. Each group was a clique consisting of friends from school. The other cliques were
from neighboring schools. These different cliques began to compete with each other in StarCraft. Internet café operators saw
how much attraction lay in youth competition and rivalry. These operators started organizing mini-tournaments with prizes.
Soon Korean broadcasters witnessed this emerging peer culture, and they began to invest in national tournaments that were
broadcast over TV. StarCraft had become a sport.”).

29
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starcraft-ii-esports-history-1202873246/ [https://perma.cc/X76K-X4LJ] (explaining that “[t]he success of [StarCraft:] Brood
War as an esport caught the company off-guard”).

30

A metagame comprises a set of informal norms about optimal play strategies in a game which are not mandated by the game
rules themselves. See Kow et al., supra note 28, at 12 (explaining that a metagame stems from “the analysis of game mechanics
and shifting social discourses of strategies within the [game] community [which] come from deep analysis of high-level
gameplay and active participation in online forums and video commentaries”). For a detailed example of how the metagame
evolved in a single StarCraft II tournament, see Blizzard Entertainment, Metagame Evolution at IEM Katowi ce, StarCraft
II World Championship Series (Mar. 8, 2017), https://wcs.starcraft2.com/enus/news/20565044/Metagame-Evolution-at-IEMKatowice/ [https://perma.cc/9Q84-TJ8T].

31

See Taylor, supra note 28; Kow et al., supra note 28.

32

Which, to be fair, had been baked with its IP.

33

Reimer, supra 29 (As part of their IP dispute, “Blizzard was throwing down the gauntlet, effectively telling KeSPA that they
intended to make Starcraft 2 a global e-Sport, with or without their help. KeSPA's response was to forbid any of their Starcraft
1 players from playing Starcraft 2 and launch a media blitz attacking the game and Blizzard itself. They even convinced the
Korean government to threaten to give the game an ‘adults-only’ rating for violence .... [T]he backlash had its impact--sales
of Starcraft 2 in Korea were much lower than expected.”). For a thorough narrative account of the Blizzard/KeSPA dispute,
see Taylor, supra note 28, at 161-173.

34

Esports viewers are primarily motivated by gaining more knowledge about how a particular game is played at a high level,
which makes it unlikely that they will expend the effort to learn an entirely new game in response to price or quality pressures.
This proposition and the motivational studies which support it are discussed infra Part II.C.

35

Laura Chao has proposed the formation of a centralized governing body for all esports. Her proposal is reviewed in Part V.
Laura L. Chao, Note, “You Must Construct Additional Pylons” • Building a Better Framework for Esports Governance, 86
FORDHAM L. REV. 737 (2017).

36

See, e.g., U.S. DEP'T OF JUSTICE AND THE FED. TRADE COMM'N, ANTITRUST GUIDELINES FOR THE
LICENSING OF INTELLECTUAL PROPERTY 2 (2017) (“The intellectual property laws and the antitrust laws share the
common purpose of promoting innovation and enhancing consumer welfare.”); Atari Games Corp. v. Nintendo of Am., Inc.,
897 F.2d 1572, 1576 (Fed. Cir. 1990) (“[T]he aims and objectives of patent and antitrust laws may seem, at first glance, wholly
at odds. However, the two bodies of law are actually complementary, as both are aimed at encouraging innovation, industry
and competition.”).

37

See AREEDA ET AL, supra note 27, at 9-10 (overviewing the policy motivations underlying antitrust law).

38

Jonathan B. Baker, Market Definition: An Analytical Overview, 74 ANTITRUST L. J. 129 (2007) (“Throughout the history
of U.S. antitrust litigation, the outcome of more cases has surely turned on market definition than on any other substantive
issue.”).
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AREEDA ET AL., supra note 27, at 396 (explaining that a firm's market power “is the capacity to act different from a perfectly
competitive firm” and concerns “whether it is profitable for a firm to raise prices above the competitive level by a significant
amount, or whether price increases would result in too many lost customers to be a viable strategy for the profit-maximizing
firm”).
United States v. Aluminum Co. of America, 148 F.2d 416, 424-425 (2d Cir. 1945) (concluding after extended market
definition analysis that the Aluminum Company of America possessed a monopoly in the market for virgin aluminum ingot
because its “control over the ingot market must be reckoned at over ninety percent; that being the proportion which its
production bears to imported ‘virgin’ ingot”).

41

See, e.g., Renata B. Hesse, Two-Sided Platform Markets and the Application of the Traditional Antitrust Analytical Framework,
3 COMPETITION POL'Y INT'L 1 (Spring 2007); DIRECTORATE FOR FIN. AND ENTER. AFF. COMPETITION
COMM., ROUNDTABLE ON TWO-SIDED MARKETS: NOTE BY THE DELEGATION OF THE UNITED STATES
(2009).
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DAVID S. EVANS, Two-Sided Market Definition, in ABA SECTION OF ANTITRUST LAW, MARKET DEFINITION
IN ANTITRUST: THEORY AND CASE STUDIES, 435, 452 (2012) (“A natural way to map out the contours of the market
is to identify the groups of customers served by the subject of the inquiry and its likely rivals, and then identify the various
businesses that serve these customers.”).
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An Introduction to the Esports Ecosystem, THE ESPORTS OBSERVER, https://esportsobserver.com/the-esports-eco-system/
[https://perma.cc/P6EX-ZP9Q] (last visited Nov. 11, 2018).
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Andrew Webster, Why Competitive Gaming is Starting to Look a Lot Like Professional Sports, THE VERGE (Jul.
27, 2018, 10:00 AM), https://www.theverge.com/2018/7/27/17616532/overwatch-league-of-legends-nba-nfl-esports [https://
perma.cc/RMJ4-4KP9] (describing Valve, Blizzard, and Riot's involvement in esports).
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Jessica Conditt, Swedish Media House Buys World's Largest Esports Company, ENGADGET (July 1, 2015), https://
www.engadget.com/2015/07/01/esports-mtg-acquires-esl/ [https://perma.cc/CAM7-TR4B].
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Eric Van Allen, South Korea's KeSPA Discontinues Starcraft ProLeague After 14 Years, ESPN (Oct.
20, 2016), http://www.espn.com/esports/story/_/id/17821061/south-korea-kespa-discontinues-starcraft-proleague-14-years
https://perma.cc/S5F2-EY9Z] (noting that KeSPA is the “South Korean esports officiating body”).

47

Jacob Wolf, Overwatch League to be Streamed on Twitch.tv in Two-year, $90 million Deal, ESPN (Jan.
12, 2018), http://www.espn.com/esports/story/_/id/22015103/overwatch-league-broadcast-twitchtv-two-year-90-million-deal
[https://perma.cc/W99K-8FVJ].

48

Kyle Wolmarans, AfreecaTV Announces PUBG League and Dedicated Studio, CRITICAL HIT GAMING (Nov. 24, 2017),
https://www.criticalhit.net/gaming/afreecatv-announces-pubg-league-dedicated-studio/ [https://perma.cc/V7GW-QW27].

49

Robert Elder, YouTube Has Made Its Biggest Esports Investment Yet, BUSINESS INSIDER (Mar. 16, 2017), http://
www.businessinsider.com/youtube-has-made-its-biggest-esports-investment-yet-2017-3 [https://perma.cc/9DAV-TYTM].

50

Phuc Pham, Facebook's Giant Step Into Esports May Be A Look At Its Future, WIRED (Jan. 18, 2018), https://www.wired.com/
story/facebook-esl-esports-streaming-partnership/ [https://perma.cc/3EXF-2236].

51

Ongamenet (OGN), THE ESPORTS OBSERVER, http://database.esportsobserver.com/company/ongamenet-ogn [https://
perma.cc/46HN-UFZP] (last visited Nov. 11, 2018).

52

See Jeff Grubb, Esports TV Ratings Aren't Great ... Except for Candy Crush, VENTUREBEAT (July 19, 2017, 4:15 PM),
https://venturebeat.com/2017/07/19/esports-tv-ratings-arent-great-except-for-candy-crush/ [https://perma.cc/LTL8-BEHC].
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See id.
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Timothy Lee, Teamless ByuN Triumphs in GSL Code S, ESPN (Sept. 10, 2016), http://www.espn.com/esports/story/_/
id/17511913/teamless-byun-triumphs-gsl-code-s [https://perma.cc/ZHA2-KE2U].

55

For an analysis of the esports player labor market, see Katherine E. Hollist, Time to be Grown-Ups About Video Gaming: The
Rising Esports Industry and the Need for Regulation, 57 ARIZ. L. REV. 823 (2015).

56

According to consumer analytics firm NewZoo, male esports enthusiasts aged 21-35 make up 37% of the esports
audience (a plurality). As compared to the general online population, esports enthusiasts are more likely to have a
high income (53% vs. 37%), have a full-time job (65% vs. 48%), and spend more on digital media subscriptions.
NEWZOO, 2016 GLOBAL GAMES MARKET REPORT 18 (2016), https://newzoo.com/wp-content/uploads/2016/01/
Newzoo_2016_Global_Games_Market_Report_Dummy.pdf [https://perma.cc/XUT8-7T5F].

57

Consumer analytics firm NewZoo lists Intel, SteelSeries, G2A, HyperX, Coca-Cola, SK Telecom, MasterCard, and Samsung
as esports sponsors and advertisers. Id.

58

Riot Games Shares Its Vision for the Future of Esports, Reveals Initial Details of League of Legends
Championship Series, RIOT GAMES (Aug. 6, 2012), https://www.gamasutra.com/view/pressreleases/175418/
Riot_Games_Shares_Its_Vision_for_the_Future_of_eSportsReveals_Initial_Details_of_League_of_Legends_ChampionshipSeries.php
[https://perma.cc/DW53-5QS8].

59

Mithax,
Kespa-OGN
Launch
SC2
Leagues,
SK
GAMING,
http://www.skgaming.com/content/53264KeSPAOGN_launch_SC2_Leagues [https://perma.cc/TM5R-WLER] (last visited Oct. 18, 2018).

60

Jay Massaad, Riot Korea Announces LoL Park, Will Broadcast LCK Themselves, ESPORTS INSIDER (Nov.
16, 2017), http://www.esportsinsider.com/2017/11/riots-new-lol-park-will-see-seize-greater-authority-lck/ [https://perma.cc/
GRM9-AN3S]; Trent Murray, Riot Games Unveils New Korean League of Legends Arena, THE ESPORTS OBSERVER
(Sept. 17, 2018), https://esportsobserver.com/riot-games-lol-park/ [https://perma.cc/8CKT-68RN].

61

Entities which compete against one another at the same stage of production are said to be horizontally related. Entities which
compete against one another at successive stages of production are said to be vertically related. For example, in the consumer
goods market, retailers are horizontally related to other retailers because they compete over the sale of finished goods to retail
consumers. In that same market, retailers are vertically related to manufacturers because retailers purchase finished goods
as inputs from manufacturers who produce those goods as outputs. See Robert L. Steiner, Vertical Competition, Horizontal
Competition, and Market Power, 53 ANTITRUST BULLETIN 251 (2008) (assessing horizontal and vertical competition in
the consumer goods market).

62

Massaad, supra note 60.

63

Id.

64

Id.

65

For a general overview of externalities, see N. GREGORY MANKIW, PRINCIPLES OF ECONOMICS 190-206 (8th ed.
2016) (explaining that “[a]n externality arises when a person engages in an activity that influences the well-being of a bystander
but neither pays nor receives compensation for that effect. If the impact on the bystander is adverse, it is called a negative
externality. If it is beneficial, it is called a positive externality.”).

66

Suppose two competing publishers work with the same independent tournament organization to host an event, providing
broadcast rights to their IP and up-front financial support in exchange for a cut of advertising sales and ticket fees. The
independent tournament organization could spend money provided by one publisher on goods or services which also benefit
its competitor, such as improving video production quality, renting out a larger event venue, and marketing the tournament.
Even if competing publishers provide nothing except access to IP, a more popular game could effectively subsidize a less
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popular game by “headlining” for the event. That is, viewership and revenue generated by the more popular game could have
spillover benefits for the less popular game.

67

68

A firm will rationally aim to avoid competition, which limits its ability to set prices. For a primer on the economics of firms
in competitive and non-competitive markets, see MANKIW, supra note 65, at 267-354.
See, e.g., Complaint,
United States of America v. AT&T Inc., 310 F. Supp.3d 161 (D.D.C. 2018), appeal docketed No.
18-5214 (D.D.C. Aug. 6, 2018), (No. 1:17-cv-02511), 2017 WL 5564815. Notably, the district court disagreed with the
Department of Justice's contention that “permitting AT&T to acquire Time Warner is likely to substantially lessen competition
in the video programming and distribution market nationwide by enabling AT&T to use Time Warner's ‘must have’ television
content to either raise its rivals' video programming costs or, by way of a ‘blackout,’ drive those same rivals' customers to
AT&T Inc., 310 F. Supp.3d at 164. The Department of Justice has
its subsidiary, DirecTV” and approved the merger.
appealed the decision. Proof Brief of Appellant United States, AT&T Inc., 310 F. Supp.3d 161 (No. 18-5214).

69

U.S. DEP'T OF JUSTICE, supra note 14, at 8 (“Relevant antitrust markets defined according to the hypothetical monopolist
test are not always intuitive and may not align with how industry members use the term ‘market.”’).

70

See, e.g., Gregory J. Werden, Why (Ever) Define Markets? An Answer to Professor Kaplow, 78 ANTITRUST L. J. 729,
731-733 (2013) (explaining the analytic necessity of market definition).

71

Liquipedia, which aggregates an informational list of League of Legends esports events, shows that LCK is the only
organization which hosts “Premier” events in Korea. Premier events “offer an outstanding prize pool and feature the
best players from all around the world. They are commonly held by well-established franchises and are considered
especially prestigious amongst the community.” Premier Tournaments, LIQUIPEDIA, https://liquipedia.net/leagueoflegends/
Premier_Tournaments [https://perma.cc/2XZY-88GF] (last visited Oct. 18, 2018).

72

See, e.g.,
United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 401 (1956) (stating that the “market is composed
of products that have reasonable interchangeability for the purposes for which they are produced--price, use and qualities
considered”).

73

Cross-elasticity of demand “refers to the rate at which consumers change their consumption of one product in response to a
price change for another. Thus, the cross-elasticity between Coke and Pepsi may be high, while that between Coke and beer
is negligible.” AREEDA ET AL., supra note 27, at 538-39.

74

See, e.g., id. at 802 (for market definition in merger analysis, “the ‘relevant’ market is usually the smallest market satisfying the
hypothetical monopoly test according to the guidelines”); U.S. DEP'T OF JUSTICE, supra note 14, at 7 (“Market definition
focuses solely on demand substitution factors, i.e., on customers' ability and willingness to substitute away from one product
to another in response to a price increase or a corresponding non-price change such as a reduction in product quality or
service.”). Notably, even though this analytic method was developed explicitly for horizontal merger analysis, “[t]he techniques
of market definitions are fundamentally similar in monopoly and merger cases.” AREEDA ET AL., supra note 27, at 764.

75

See U.S. DEP'T OF JUSTICE, supra note 15, at 7-15 (describing how antitrust agencies approach market definition).

76

See id. at 9 (also noting that “[t]he Agencies most often use a SSNIP of five percent of the price paid by customers for the
products or services to which the merging firms contribute value,” but that “what constitutes a ‘small but significant’ increase
in price, commensurate with a significant loss of competition caused by the merger, depends upon the nature of the industry
and the merging firms' position in it ...”).

77

See id.

78

See id. at 9-10.
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79

See, e.g., Lapo Filistrucchi, A SSNIP Test for Two-Sided Markets: The Case of Media 1 (NET Inst., Working Paper No.
08-34, 2008) (In “a two-sided market the traditional SSNIP test cannot be applied as it is usually conceived ...”); Katarzyna
Tosza, Payment Card Systems as an Example of Two-sided Markets--a Challenge for Antitrust Authorities, 2 YEARBOOK OF
ANTITRUST AND REGULATORY STUDIES 125, 134 (2009) (“Due to [two-sided markets'] specific characteristics, an
antitrust analysis faces several problems that cannot be solved in a way analogue to single-sided markets.”); D. Daniel Sokol
& Jinguyuan (Mary) Ma, Understanding Online Markets and Antitrust Analysis, 15 NW. J. OF TECH. & INTELL. PROP.
43, 46 (2017) (“[M]arket definition is more complicated in a multi-sided market.”). Evans, supra note 42, at 436. (“In antitrust
cases involving two-sided platforms, market definition and market power analyses must take into account several economic
issues that do not arise in other contexts.”); Ralf Dewenter et al., Market Definition of Platform Markets 5 (Helmut Schmidt
Universitat, Working Paper No. 176, 2017). (“[A]vailable analytical tools of market definition are not applicable for markets
with interconnected demands as they consider price levels instead of price structure.”).

80

In a multi-sided market, price level is the sum of prices charged on each side of the market while price structure is the way
prices are allocated to each side of the market. See Dewenter et al., supra note 79, at 2.

81

See id. at 5.

82

Live broadcasts of Riot-run League of Legends tournaments are available for free on video sites YouTube and Twitch,
as are videos-on-demand of previous broadcasts. See, e.g., LOL ESPORTS, YOUTUBE, https://www.youtube.com/user/
LoLChampSeries/featured [https://perma.cc/TBP9-8XTG] (last visited Oct. 17, 2018); RIOT GAMES, TWITCH, https://
www.twitch.tv/riotgames [https://perma.cc/3TXS-63NJ] (last visited Oct. 17, 2018).

83

See Sokol & Ma, supra note 79, at 47.

84

A network effect describes a phenomenon where additional users of a good improve the quality of that good, as with a social
network like Facebook. See id. at 50.

85

A platform interdependency for a firm participating in a multi-sided market occurs when a business action on one side of
the platform (e.g., the end-user-facing side) affects the outcomes on another side of the market (e.g., the advertiser-facing
side). See id. at 47.

86

Id. (“[A]ntitrust authorities and courts need to consider the interdependencies on the multi-sided platform.”).

87

See, e.g., David S. Evans, Multisided Platforms, Dynamic Competition, and the Assessment of Market Power for Internet-Based
Firms 3 (Univ. of Chi. Coase-Sandor Working Paper Series in Law & Econ., No. 753, 2016) (“[T]he existence of a group of
customers who are served for free highlights the importance of considering the other interdependent [market] sides in assessing
market power”); Sokol & Ma, supra note 79, at 52 (“The case for antitrust intervention in [multi-sided] online markets requires
great caution .... Mistaken antitrust intervention in such markets threatens innovation.”).

88

See Sokol & Ma, supra note 79, at 49 (listing various digital markets with low barriers to entry).

89

See, e.g., Evans, supra note 87, at 5 (“[C]ourts and competition authorities should exercise caution, and adjust their tools, in
analyzing market power for online platforms.”).

90

A concept popularized by Google's spokespersons in response to investigation by antitrust authorities. See, e.g., The Power
of Google: Serving Consumers or Threatening Competition? Hearing before the Subcomm. on Antitrust, Competition Policy and
Consumer Rights of the S. Comm. on the Judiciary, 112th Cong. 6 (2011) (Statement of Eric Schmidt, Executive Chairman,
Google) (“We do not trap our users. If you do not like the answer that Google search provides you can switch to another
engine with literally one click.”). For an argument that competition is not “one click away,” see Frank Pasquale, Paradoxes of
Digital Antitrust: Why the FTC Failed to Explain its Inaction on Source Bias, HARV. J.L. & TECH. OCCASIONAL PAPERS
SERIES (July 2013), http://jolt.law.harvard.edu/assets/misc/Pasquale.pdf [https://perma.cc/T3MZ-LCMR].

91

See Sokol & Ma, supra note 79, at 48 (“Challengers may overtake incumbent firms through new ideas and technologies ....
Yahoo leapfrogged AltaVista and Google leapfrogged Yahoo.”). For a brief overview of how Google overtook Yahoo, see
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Fred Vogelstein, How Yahoo Blew It, WIRED (Feb. 1, 2007), https://www.wired.com/2007/02/yahoo-3/ [https://perma.cc/
QB5R-MQ4Y].

92

See Sokol & Ma, supra note 79, at 49 (“We see low barriers to entry in a number of markets. For example, Facebook has
become a major competitor to YouTube in video visualizations in a very short period of time.”).

93

See Evans, supra note 87, at 21 (“The capital cost of starting an attention seeker is lowand that has intensified dynamic
competition.”).

94

See id. at 21 (“It is easy for consumers to reduce the amount of attention they provide one platform, or drop it altogether,
and increase the amount of attention they provide another platform.”).

95

See id. at 31 (“Particular care is needed to online platforms ... because of the importance of ... intense dynamic competition.”).

96

See Quinten Plummer, ‘League of Legends' a billion-dollar winner for Riot Games, TECH TIMES (Oct. 13, 2014), http://
www.techtimes.com/articles/17803/20141013/league-of-legends-a-billion-dollar-winner-for-riot-games.htm [https://perma.cc/
VUM9-6SKK].

97

See Jennifer Fu, How Much Does it Cost to Make An App in 2017?, CODEMENTOR (Apr. 25, 2017), https://
www.codementor.io/blog/how-much-does-it-cost-to-make-an-app-in-2017-1nqj6ehste [https://perma.cc/GX2D-BC4G].

98

For a pronounced example of this lack of aesthetic interchangeability between distinct games, compare the radically-different
visual experiences of spectating Counter-Strike (a semi-realistic first-person perspective shooting game) as compared to
League of Legends (a cartoonish top-down perspective multiplayer online battle arena). Compare, e.g., ESL COUNTERSTRIKEEE, LIVE: FaZe vs. Fnatic--Grand Final--IEM World Championship Katowice 2018, YOUTUBE (Mar. 4, 2018),
https://gaming.youtube.com/watch?v=56Tj_MgHpI0 [https://perma.cc/B2U3-MCFZ], with e.g., LOL ESPORTS, SSG vs.
SKT | Finals Game 1 | 2017 World Championship | Samsung Galaxy vs SK telecom T1, YOUTUBE (Nov. 4, 2017), https://
www.youtube.com/watch?v=yTzV-XaBlYM [https://perma.cc/4ECW-647G].

99

Motivational studies supporting the unlikelihood of viewer switching are discussed infra note 108.

100

Evans, supra note 87, at 341 (discussing how multi-sided platforms face a chicken-and-egg problem when they start).

101

The aforementioned game publishers, broadcasters, tournament organizers, teams, players, advertisers, and viewers.

102

Harttung, supra note 17, at 45. (“Not every game creates its own market. Games which belong to the same genre are probably
substitutable to some extent from the view of the players as well as the consumers of e-sports matches.”).

103

See, e.g.,
Nat'l Collegiate Athletic Ass'n v. Bd. of Regents, 468 U.S. 85, 112 (1984) (“[R]espondents have demonstrated that
there is a separate market for telecasts of college football .... It inexorably follows that if college football broadcasts be defined
as a separate market--and we are convinced they are--then the NCAA's complete control over those broadcasts provides a solid
Int'l
basis for the District Court's conclusion that the NCAA possesses market power with respect to those broadcasts.”);
Boxing Club of N.Y., Inc. v. United States, 358 U.S. 242, 252 (1959) (finding that championship boxing contests comprised
an antitrust-relevant market, even as separate from the market for boxing contests generally).

104

U.S. DEP'T OF JUSTICE, supra note 14, at 7.

105

See supra notes 79-86.

106

See Thomas Weiss, Fulfilling the Needs of eSports Consumers: A Uses and Gratifications Perspective, BLED 2011
PROCEEDINGS 572 (“[R]esearch in eSports has so far only attracted little scientific interest.”).
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107

For example, consumer analytics firm NewZoo charges $7500 per year for access to its “Global Esports Market Report.”
NEWZOO, GLOBAL ESPORTS MARKET REPORT (2018), https://newzoo.com/solutions/standard/market-forecasts/
global-esports-market-report/ [https://perma.cc/44KF-7A4C].

108

Andrew J. Curley et al., What Motivates Esports Fans? A Data-Driven Approach to Business
and
Development
Strategy,
5
(2016)
(unpublished
M.A.
thesis,
Southern
Methodist
University
Guildhall), https://static1.squarespace.com/static/563e65aee4b0e5c70f6963c9/t/59e97e8218b27dc94c4aaede/1508474499280/
Curley_ThesisPaper.pdf [https://perma.cc/73DR-HXK9].

109

Areeda, Edlin, and Kaplow note that judgments about consumer willingness to change their consumption of one product
in response to a price change in another (i.e., the cross-elasticity of demand between the two products) “might be based on
intuition in some cases”--particularly when sufficient data are not available. AREEDA ET AL., supra note 27, at 538. While
the motivational studies referenced in this Note are suggestive, the conclusions drawn from them remain squarely in the realm
of intuition and would benefit from additional research in this area.

110

Juho Hamari & Max Sjoblom, What is eSports and Why Do People Watch It?, 27 INTERNET RESEARCH 229 (2016).

111

By analogy to conventional sports, an appreciation for high-level Overwatch may not be readily substitutable for an
appreciation for high-level Counter-Strike in the same way an appreciation for high-level badminton may not be readily
substitutable for an appreciation of high-level football.

112

ELECTRONIC ENT. DESIGN AND RESEARCH, ESPORTS CONSUMER ANALYSIS WHITEPAPER 18 (2015).

113

For an analysis of the implications of multi-homing for tying arrangements in two-sided markets, see Jay Pil Choi, Tying
in Two-Sided Markets with Multi-Homing (CESifo, Working Paper No. 2073, 2007) http://www.cesifo-group.de/DocDL/
cesifo1_wp2073.pdf [https://perma.cc/ED9B-RCRF].

114

Jurre Pannekeet, Esports, A Franchise Perspective: 70% Watch Only One Game and 42% Do Not Play, NEWZOO
(May 11, 2017), https://newzoo.com/insights/articles/esports-franchises-70-watch-only-one-game-and-42-dont-play/ [http://
perma.cc/2RFW-TGSV].

115

For a more thorough discussion of how multi-homing affects market power analysis in multi-sided markets, see Kate Collyer
et al., Measuring Market Power in Multi-Sided Markets, COMPETITION POL'Y INT'L ANTITRUST CHRON. 5-7 (2017).

116

Harttung, supra note 17, at 45.

117

Id. Harttung points out that professional gamer Manuel “Grubby” Schenkhuizen made the switch from Warcraft 3 to
StarCraft II to Heroes of the Storm.

118

Schenkhuizen's performance decreased substantially in each subsequent game. He earned $298,210.21 from a total of 99
Warcraft III events, $58,205.73 from 53 StarCraft II events, and has not earned any money from Heroes of the Storm. Manuel
“Grubby” Schenkhuizen--Warcraft III Player, E-SPORTS EARNINGSSS https://www.esportsearnings.com/players/1140grubby-manuel-schenkhuizen [http://perma.cc/4PVV-GS7K] (last visited Oct. 17, 2018).

119

Player rankings taken from 2017 StarCraft II World Championship Series: Standings, LIQUIPEDIA, http://liquipedia.net/
starcraft2/2017_StarCraft_II_World_Championship_Series/Standings, (last visited Oct. 17, 2018) [http://perma.cc/5V6GWLRT], with player history taken from players' individual Liquipedia pages (e.g., Stats, LIQUIPEDIA, http://liquipedia.net/
starcraft2/Stats [http://perma.cc/TN22-YUP6] for the professional gamer Kim “Stats” Dae Yeob).

120

For example, Riot temporarily modified League of Legends player contracts to bar professional gamers from streaming
themselves playing other games. Because online streaming provides an additional income source for professional gamers,
Riot's ban made it much less appealing for League of Legends players to practice other games. This, in turn, would make it
difficult for a League of Legends player to switch games. Peter Bright, Riot Tells Pro League of Legends Players They Can't
Stream Competing Games, ARS TECHNICA (Dec. 4, 2013), https://arstechnica.com/gaming/2013/12/riot-tells-pro-league-
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of-legends-players-they-cant-stream-competing-games/ [http://perma.cc/LG3N-XDL8]. But see Julian Benson, Riot Relax
Streaming Restrictions for LCS Players, PC GAMES N (Dec. 7, 2013), https://www.pcgamesn.com/leagueoflegnds/riot-relaxstreaming-restrictions-lcs-players) [http://perma.cc/B5MA-WJ2G].

121

See the discussion starting supra note 76.

122

The question follows from the hypothetical monopolist test, discussed supra notes 74-83.

123

See the studies discussed supra notes 108, 110, and 112.

124

That is, advertisers are more likely to switch from purchasing advertising on Esport A to Esport B in response to a cost
increase in Esport A advertising than viewers are to switch from watching Esport A to Esport B in response to a cost increase
in Esport A viewership. This follows from two assumptions. First, that esports viewers across different games are relatively
demographically homogeneous such that advertisers are primarily concerned with reaching the greatest number of esports
viewers for the lowest cost. In other words, advertisers are looking to reach “esports viewers” as a category, rather than e.g.”
Overwatch viewers” or “Counter-Strike viewers.” Second, that esports viewers do not see different games as interchangeable
such that they are primarily concerned with viewing any esports game at the lowest cost possible. These assumptions require
additional empirical research outside the scope of this Note.

125

This result is consistent with the single monopoly profit theory, which posits that a monopolist which vertically integrates
cannot further raise prices, because there is but a single monopoly profit to be extracted from downstream consumers. See
AREEDA ET AL, supra note 27, at 410, 450.

126

See supra note 103.

127

In general, IP rights do not raise a presumption of monopoly power or even market power in an antitrust-relevant market. See,
e.g.,
Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 45 (2006) (“Congress, the antitrust enforcement agencies, and
most economists have all reached the conclusion that a patent does not necessarily confer market power upon the patentee.”).
For example, the fact that a company owns a patent over a certain smartphone design does not necessarily give it market power
in the antitrust-relevant market of smartphones. The company would have monopoly power in the narrowly-defined market
Eastman
of its own patented smartphones, but this would probably not comprise an antitrust-relevant market. But see
Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451 (1992), in which the Supreme Court found antitrust-relevant markets
in Kodak parts and Kodak aftermarket service. The question of how a game publisher's potential monopoly power in the
antitrust-relevant market for its game should interact with its rights to use its IP in its game is taken up in Part IV.

128

They may wish to avoid the thorny IP-antitrust intersection brought about by this definition, which implies that each game
publisher automatically possesses monopoly power over the esports market in its game.

129

The all esports monopolist could just impose a SSNIP on licensing for a single esports title, just as with the single esports
monopolist.

130

Establishing that a firm has monopoly power in an antitrust-relevant market satisfies the first prong of the Sherman Act § 2
violation; showing that a firm acts to acquire or maintain that monopoly power satisfies the second prong. See infra note 141.

131

See, e.g., Harttung, supra note 17, at 48 (“Publishers can exert deep control beyond the market of the original product into
e-sports as a downstream market. Such control entails detrimental consequences with respect to both dynamic and static
efficiency.”).

132

A multi-year conflict between Blizzard and KeSPA over the licensing of StarCraft in South Korea contributed to a decline
in the game's popularity as an esport. After Blizzard declined to continue its partnership with KeSPA and licensed the new
StarCraft II to the newly-formed Global StarCraft League, KeSPA barred its players from entering StarCraft II competitions.
These restrictions hurt the competitive scenes of both games. See Oliver Herrman, Why Korea's Starcraft II scene crumbled,
PC GAMER (Oct. 19, 2016), http://www.pcgamer.com/why-koreas-starcraft-ii-scene-has-crumbled/ [http://perma.cc/EN3Z-
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NNZU] (“Blizzard ... entered into an Intellectual Property Rights conflict with KeSPA[ ] over broadcasting rights for Starcraft
II ... The conflict resulted in a deep split between KeSPA, which still held Brood War tournaments, and the fresh Starcraft
II scene - hostility that definitely did lasting damage.”); Waxangel, [Update] KeSPA Speaks Out On Intellectual Property
Rights, TEAM LIQUID (May 3, 2010), http://www.teamliquid.net/forum/brood-war/123275-update-kespa-speaks-out-onintellectual-property-rights) [http://perma.cc/A9HA-WG2J] (“Blizzard would have limited the usage period of a game to only
one year ... which would make it difficult to run a stable E-sports league. In addition, Blizzard requests that all aspects of
league management would have to be authorized by them beforehand .... Blizzard made other unreasonable requests ... such
as royalties and sub-licensing fees on sponsorships and broadcasting fees, the right to audit KeSPA's finances, as well as
ownership of secondary content created through our unique resources ...”).

133

Media company CJ E&M and game publisher Riot have been in dispute over ownership of the trademark to League
of Legends Champions Korea, the most prominent League of Legends competition in South Korea. See Angelos
Anastasopoulos, CJ E&M Leaves KeSPA Over Trademark Rights Dispute, THE ESPORTS OBSERVER (Dec. 27, 2017),
https://esportsobserver.com/cj-leaves-kespa/ [http://perma.cc/APG4-YY27]; Brandon Storck, OGN vs Riot: A Brood War
Déjà Vu, GAMING INSTINCTS (Dec. 15, 2015), https://www.gaminginstincts.com/ogn-vs-riot-a-brood-war-deja-vu/ [http://
perma.cc/ZH3NT6GV].

134

Paresh Dave, Owners of professional video game teams in a battle of their own, LA TIMES (June 11, 2016),
http://www.latimes.com/business/technology/la-fi-tn-esports-owners-20160526-snap-htmlstory.html [http://perma.cc/CXP7NY66].

135

See the discussion about Riot's ban on allowing League of Legends players to stream other games, supra note 120.

136

Daniil Volkov, Riot will build LoL PARK LCK Stadium in 2018, REALSPORT (Nov. 13, 2017), https://
realsport101.com/news/sports/esports/league-of-legends/riot-will-build-lol-park-lck-stadium-2018/ [http://perma.cc/Y8PMDRNM] (anticipating a drop in the production quality of a South Korean League of Legends esports league after its takeover
by Riot).

137

PC café owners petitioned the South Korean FTC to investigate Blizzard's allegedly unfair licensing practices for its game,
StarCraft, which is the most popular esport in South Korea. Bree Royce, Korea's FTC to Investigate Blizzard's Starcraft •
Remastered Hourly Fees, MASSIVELY OVERPOWERED (Aug. 14, 2017), http://massivelyop.com/2017/08/14/koreas-ftcto-investigate-blizzards-starcraft-remastered-hourly-fees/ [http://perma.cc/5G2U-E8WY].

138

See supra note 12, discussing publishers' market shares as estimated by the prize money offered for esports tournaments in
those publishers' games.

139

See AREEDA ET AL, supra note 27, at 3 (describing the Sherman Act as “the basic statute” of the federal antitrust laws).

140

The Sherman Act grants district courts jurisdiction to “prevent and restrain violations” of Section 2 of the Sherman Act, and
gives United States attorneys the duty to “institute proceedings in equity to prevent and restrain such violations.” 15 U.S.C. §
4 (2012). The Clayton Act provides a private remedy to “any person who shall be injured in his business or property by reason
of anything forbidden in the antitrust laws,” including by violation of the Sherman Act.

141
142

143

15 U.S.C. § 15 (2012).

United States v. Grinnell Corp., 384 U.S. 563, 570 (1966).
For example, a publisher could bring suit to enjoin the production or reproduction of esports content using its game on the
basis of its copyright in the game's graphical assets (e.g., player characters, enemies, levels, spell effects). For a thorough
analysis of a publisher's copyright in its game, see Burk, supra note 10.
Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 45 (2006).
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144

U.S. DEP'T OF JUSTICE & FED. TRADE COMM'N, ANTITRUST GUIDELINES FOR THE LICENSING OF
INTELLECTUAL PROPERTY 2 (2017).

145

PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST
PRINCIPLES AND THEIR APPLICATION 138 (2d ed. 2002).

146

Id.

147

Ariel Katz, Making Sense of Nonsense: Intellectual Property, Antitrust, and Market Power, 49 ARIZ. L. REV. 837, 839 (2007)
(quoting Ill. Tool Works Inc. v. Indep. Ink, Inc., 54 U.S. 28 (2006)).

148

Id.

149

Id. at 839-840.

150

See the discussion of economic value of the esports market supra Part I.

151

Katz, supra note 147, at 851.

152

Id. at 856.

153

Id.

154

Id. at 863.

155

See, e.g., id. at 908 (“[The anti-presumption of market power] is unrealistic and unnecessary.”); id. at 893-900 (arguing that a
presumption of no market power in tying cases could be justified if those cases are analyzed under a per se rule, and that the
opposite presumption could be justified if those cases are analyzed under the rule of reason).

156

See, e.g., id. at 897-98 (arguing that “different theories of harm may lead to different results concerning the desirability of a
presumption of market power” and contrasting an efficiency-maximizing goal with a consumer-choice-maximizing goal”).

157

Id. at 908.

158

See, e.g., Massaad, supra note 60 (describing Riot's withdrawal of broadcast rights from an independent broadcaster and
creation of its own tournament league, venue, and broadcasting station in South Korea).

159

Christian Ahlborn et al., The Antitrust Economics of Tying: A Farewell to Per Se Illegality, 49 ANTITRUST BULLETIN
287, 292-295 (2004). But see
United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) (holding that “the rule of
reason, rather than per se analysis, should govern the legality of tying arrangements involving platform software products,”
and reasoning generally that technologically novel tying arrangements warrant rule of reason analysis). Whether the per se
rule or the rule of reason applies to the esports tying case is irrelevant for the purposes of this Note, because the tying problem
persists either way.

160

Ill. Tool Works Inc. v. Indep. Ink, Inc., 54 U.S. 28 (2006).

161

Id. at 32.

162

Id. at 31.

163

Id. at 32.

164
165

Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 12 (1984).
Id.
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166

A license is required because a publisher's copyright grants it the exclusive right to create and display derivative works from
its game under
supra note 10.

167

17 U.S.C. § 106(2) (2012). For a more thorough look at intellectual property rights in esports, see Burk,

Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 20-21 (1984) (noting that “a tying arrangement cannot exist unless
two separate product markets have been linked”).

168

The majority in Jefferson Parish adopted the market test, and the concurrence adopted the consumer test. Richard M. Steuer,
Exclusive Dealing after Jefferson Parish, 54 ANTITRUST L.J. 1229, 1230 (1985) (“[T]he majority framed the test for finding
two products as whether there exists ‘a sufficient demand for the purchase of [the tied product] separate from [the tying
product].’ ... Justice O'Connor formulated a different test. She stated, ‘For products to be ... distinct, the tied product must,
at a minimum, be one that some consumers might wish to purchase separately without also purchasing the tying product.”).

169

Id.

170

Pannekeet, supra note 114 (finding that 45-61% of consumers engaged with selected esports titles play but do not view).

171

Id. (finding that 18-30% of consumers engaged with selected esports titles view but do not play).

172

See Part II.C for a discussion of whether the esports market for a single game constitutes an antitrust-relevant market.

173

Market foreclosure occurs when a dominant firm denies “access to an essential good it produces, with the intent of extending
monopoly power from that segment of the market (the bottleneck segment) to an adjacent segment (the potentially competitive
segment).” Patrick Rey and Jean Tirole, A Primer on Foreclosure, in HANDBOOK OF INDUSTRIAL ORGANIZATION
(vol. 3, 2007).

174

For example, an independent tournament organizer competing with other independent tournament organizers in the market
for a particular esport has less bargaining power than a vertically-integrated publisher which faces no such competition.
As such, broadcasters, players, teams, viewers, and advertisers would prefer to do business with independent tournament
organizers because they would likely secure more favorable prices and terms than from a vertically-integrated publisher.

175

See Mark A. Lemley, Ex Ante versus Ex Post Justifications for Intellectual Property, 71 U. CHI. L. REV. 129 (2004) for a
conceptual analysis of ex ante and ex post justifications for IP rights.

176

Id. at 129.

177

A supra-competitive price is a price above that which would obtain in a competitive market.

178

Lemley, supra note 175, at 131 (“We grant creators exclusive rights in their works -permitting them to charge a
supracompetitive price -to encourage them to make such works in the first place.”).

179

Id. at 132 (“[One] ex post theory for intellectual property justifies protection as a means of encouraging efficient use of existing
works.”).

180

See, e.g., Herbert Hovenkamp, The Rule of Reason and the Scope of the Patent, 52 SAN DIEGO L. REV. 515, 515-16 (2015)
(“For a century-and-a-half, the Supreme Court has described perceived abuses of patents as conduct that reaches “beyond
the scope of the patent.”) (quoting
Coupe v. Royer, 155 U.S. 565, 576 (1895)); Stephen Zinda, Preserving the Copyright
Balance: Why Copyright Misuse Should Invalidate Software Licenses Designed to Prohibit Resale and Oust Service Market
Competition, 48 HOUS. L. REV. 1241, 1252 (2012) (“The antitrust-based [copyright] misuse doctrine consists of a two-part
test similar to that of patent misuse. The first part of the test asks whether the restraint is within the scope of the rights
granted by copyright law.”); Giovanni B. Ramello, Copyright and Antitrust Issues, THE ECONOMICS OF COPYRIGHT:
DEVELOPMENTS IN RESEARCH AND ANALYSIS (Wendy Gordon and Richard Watt, eds., 2003) (“[C]harged with
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anti-competitive practices, [Microsoft] appealed directly to the exclusive rights conferred by copyright in [its] defence [sic],
pointing out the margin of uncertainty which exists between legitimate use of copyright and the protection of competition.”).

181
182

The relevant question is not whether a publisher should have copyright in its game in the primary market of game sales.
See, e.g.,
FTC v. Actavis, Inc., 133 S. Ct. 2223, 2231 (2013) (announcing in the analogous case of patent rights that “patent
and antitrust policies are both relevant in determining the ‘scope of the patent monopoly'- and consequently antitrust law
immunity -that is conferredbya patent”).

183

An esports-suitable game is one which could, in principle, facilitate competitive play of that game. Some games are not
esports-suitable for technical or aesthetic reasons. On the technical side, for example, a game might not allow for multiplayer
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revenue from all esports of $655 million in all of 2017. Most of Blizzard's games are not just esports-suitable, but also
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Timothy K. Armstrong, Dueling Monologues on the Public Domain: What Digital Copyright Can Learn from Antitrust, 1 U.
CIN. INTELL. PROP & COMPUTER L.J. 15 (2016) (surveying “[t]he viewthat authorshipdepends on a vibrant, vital public
domain”).

193

Consider a text-processing program such as Microsoft Word, or a photo-editing program such as Adobe Photoshop. Such
programs are also both creative products and open platforms for further creative development. To say that a publisher, by
merit of producing its game, should have rights over the esports content produced with its game is analogous to saying that
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beneficent for the rehabilitation and expansion of their trade or industries? ... The answer is obvious. Such a delegation
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