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“BECAUSE THE BIBLE TELLS ME SO”:

MANIFEST DESTINY AND AMERICAN
INDIANS*

STEVEN PAUL MCSLOY”

The conquest of the earth, which mostly means the taking it away

from those who have a different complexion or slightly flatter noses

than ourselves, is not a pretty thing when you look into it too

much. What redeems it is the idea only. An idea at the back of it;

not a sentimental pretense but an idea; and an unselfish belief in

the idea—something you can set up, and bow down before.’

Why were American Indian lands taken? The easy answer, of

course, is that the Europeans wanted land and the Indians had it. But

why did the Europeans think they could take it? We are told that the

first settlers of America were moral and religious people. Why then did

even the first poor and hungry Pilgrims, pious people with no military

power whatsoever, believe that they were entitled to dominion over

Indians and their lands?

In thinking about the encounter between Amer-Indians and Euro-

Americans, the question is one of means: How were American Indian

* This Article was originally presented at the 1994 Mid-Year Conference of the National

Congress of American Indians. A later version was presented at the First Annual Academic

Symposium entitled “Tribal Sovereignty: Back to the Future?” held at St. Thomas University

School of Law, Miami, Florida, in January 1995. The author would like to thank the NCAI,

its Executive Director JoAnn K. Chase and Oneida indian Nation Representative Ray Halbritter

for the opportunity to speak before the NCAI, and Professor Siegfried Wiessner and the St.

Thomas Law Review for the opportunity to present and publish this article. Helpful comments

were provided by David Gregory and Phil Weinberg of St. John’s Law School, my student

Jacqueline Bouchatd, and my father Paul McSloy. My interest in this subject was deepened

after reading Steven T. Newcomb’s excellent article “The Evidence of Christian Nationalism in

Federal Indian Law: The Doctrine of Discovery, Johnson v. Mcintosh, and Plenary Power,”

which appeared next to an article of mine in volume 20 of the N.Y.U. Review of Law and

Social Change (1993).

This Article is dedicated to the memory of my brother Christopher Michael McSloy,

who inspired many of my thoughts on the myths of America.

** General Counsel, Oneida Indian Nation; Adjunct Assistant Professor of Law, New

York University School of Law; Adjunct Professor of Law, Syracuse University School of

Law; Adjunct Professor of Law, Benjamin N. Cardozo School of Law, Yeshiva University.

B.A., New York University, 1985; J.D., Harvard Law School, 1988.

I. JOSEPH CONRAD, HEART OF DARKNESS 69-70 (1950). For another work by a great au

thor concerned with a similar theme, see HERMAN MELVILLE, On the Metaphysics of Indian-

Hating, in THE CONFIDENCE-MAN: 1-US MASQUERADE 124 (Hershel Parker ed., Norton Press

1971).

37
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lands taken? The answer is not, as it turns out, by military force. The
wars, massacres, Geronimo and Sitting Bull—all that was really just
cleanup. The real conquest was on paper, on maps and in laws. What
those maps showed and those laws said was that Indians had been
“conquered” merely by being “discovered.” As put by Supreme Court
Chief Justice John Marshall in the famous case of Johnson v.
McIntosh,2 “[h]owever extravagant the pretention of converting the dis
covery of an inhabited country into conquest may appear, if the princi
ple has been asserted in the first instance . . . if a country has been
acquired and held under it; . . . it becomes the law of the land, and
cannot be questioned.”3 This “Discovery Doctrine” was the “idea of
it,” as Conrad put it, and it is appropriate that Conrad also spoke of
“bowing down before” the idea.4 For though Johnson v. McIntosh was
a judicial decision made by the government of a secular republic com
mitted to the separation of church and state, the Supreme Court’s adop
tion of the Discovery Doctrine was merely the latest invocation of a
concept that had been born at the very beginning of the Judeo-Christian
tradition, on the first page of the Bible, in the Book of Genesis.5 This
concept had, long before John Marshall, been used by the Jews, the
Catholics and the Protestants to justify the dispossession of indigenous
peoples.

But before getting into the deeper roots of the Discovery Doc
trine, what exactly is it that Johnson v. McIntosh says? The Johnson
case is the foundation of all United States law regarding Indians, and
what it says is that by virtue of discovery, the Europeans (and by suc
cession, the Americans) have dominion and sovereignty over native
peoples, lands, and governments.6 The New World, on paper, was le
gally “vacant”—terra nutlius or vacuum domicitium in Latin.7 Title to

2. Johnson v. McIntosh, 21 U.S. (8 Wheat) 543 (1823).
3. Id. at 591.
4. See CONRAD, supra note 1, at 69-70.
5. See Johnson, 21 U.S. at 572-77; see also Steven T. Newcomb, The Evidence of Chris

tian Nationalism in Federal Indian Law: The Doctrine of Discovery. Johnson v. Mcintosh, and
Plenary Power, 20 N.Y.U. REV. L. & Soc. CHANGE 303, 325 (1993). Newcomb makes explic
it the Christian doctrines and the emphasis on Christian civilization’s general superiority and
superior rights to land in Marshall’s opinion. Id. at 326. Though Marshall occasionally express
ly mentioned Christianity in the Johnson opinion, he usually employed the term “European” to
avoid entanglement of church and state, and to embed the principle in American law as a
secular, legal doctrine. Id. at 324-27 (relying, in part, on FRANcIs JENNINGS, THE INVASION OF
AMERICA: INDIANS, COLONIALISM, AND THE CANT Of CoNQUEST 60 (t975)).

6. Johnson, 21 U.S. at 573. For detailed examinations of the Johnson opinion, see
Newcomb, supra note 5; Robert A. Williams, Jr., Jefferson, The Norman Yoke, and American
Indian Lands, 29 ARJz. L. REV. 165 (1967); Howard R. Berman, The Concept of Aboriginal
Rights in the Early Legal History of the United States, 27 BuFF. L. REV. 637 (1978).

7. See generally Johnson, 21 U.S. 543. For modern reconsiderations of terra nultius, see
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all Indian land is thus held by the discoverer, and Indian people are
subject to the overriding political sovereignty of the discoverer.8 How
was this justified? In Chief Justice Marshall’s words:

[T]he character and religion of [the New World’s] inhabitants af
forded an apology for considering them as a people over whom
the superior genius of Europe might claim an ascendancy. To leave
them in possession of their country was to leave the country a
wilderness.

[A]griculturalists, merchants, and manufacturers, have a right, on
abstract principles, to expel hunters from [their] territory .

[E]xcuse, if not justification, [could be found] in the character and
habits of the people whose rights ha[dJ been wrested from them.

The potentates of the Old World . . . made ample compensation to
the inhabitants of the new, by bestowing upon them civilization
and Christianity.. .

.

How is it that in 1823 when Johnson v. McIntosh was written, a
time when less than one-quarter to one-third of the United States was
settled and hundreds of Indian nations lived free and independent,’0
that the Discovery Doctrine was already so firmly entrenched in the
western legal tradition that Marshall was merely applying it, not invent
ing it?

The answer is because the land of Canaan was inhabited.

When Abraham began the long march of civilization ever west
ward, leaving Ur of the Chaldees to go west across the River Jordan to
Canaan,” he, like Marshall, needed a reason for dispossessing the Ca
naanites who lived there. The reason, according to the Bible, was that
God had given the land to Abraham’s people, the Canaanites notwith
standing. As God, said through Joshua, “I gave you a land on which
you had not labored, and cities which you had not built, and you dwell
therein.”2

Western Sahara Advisory Opinion, 1975 1.C.J. 12 (Oct. 16); Mabo v. Queensland (1992) 107
A.L.R. I (Austi.).

8. See Johnson, 21 U.S. at 568.
9. Id. at 573.90

10. Id. at 568; see also Steven Paul McSloy, Back to the Future: Native American Sover
eignty in the 21st Centwy, 20 N.Y.U. REV. L. & SOC. CHANGE 217, 219-20, 223 (1993).

11. Genesis 12:1; ROBERT L. WILKEN, THE LM4D CALLED HOLY: PALESTINE IN CHRIS

TIAN HISTORY AND THOUGHT 2 (1992).

12. See Joshua 24:13; see also Psalms 135:12 (“It was [God] who smote many na
tions . . . and all the kingdoms of Canaan, and gave their land as a heritage, a heritage to
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In the Bible, wars of extermination were sanctioned against local
inhabitants who stood in the way of the “chosen people.” Speaking of
Joshua’s war with the city of Hazor, the Bible tells us: “They smote all
the souls that were therein with the edge of the sword utterly destroy
ing them. There was not any left to breathe and he burnt Hazor with
fire.”3

The Lord’s gift, and the actions taken by the Hebrews to realize
it, were justified on the grounds that the indigenous inhabitants were
idolaters, cannibals, and human sacrificers, neither civilized nor of the
true faith.’4 Some ancient Hebrew apologists also advanced terra nutli
us arguments, claiming that Canaan was uninhabited; that is, that the
land of Canaan had no Canaanites)5 Others claimed that the Canaan
ites had stolen the land from ancestors of the Hebrews, and thus that
the Hebrews were the original occupants.’6

All of this was by way of legalistic apologetic, for as a matter of
faith, according to the Bible, the Jews believed that Canaan was their
destiny and, in fact, it was a manifest one. They were the “chosen peo
ple,” the inheritor’s of God’s covenant with Abraham,’7 who had him
self inherited God’s promise to Adam, made on the first page of the
first Book of the Bible, where God said, “Let us make man . . . and
let them have dominion over the . . . earth . . . . Be fruitful and mul
tiply, and fill the earth and subdue it; and have dominion . . . over
every living thing.”8

This promise was renewed to Noah after the Deluge, with the
further provision that: “[tJhe fear of you and the dread of you shall be
upon every beast of the earth . . . upon everything that creeps on the
ground . . . into your hand they are delivered.”9 Man was given

people Israel.”); WILKEN, supra note 11, at 5.
13. Joshua 11:1 t. See also the story of Joshua’s conquest of the city of Ai. Joshua 8:10-

29. “The defeat and displacement of the inhabitants of the land, the Canaanites, Hittites,
Amorites, Perizites, Jebusites, is an integral part of the biblical narrative.” WILKEN, supra note
11, at 5.

14. WILKEN, supra note 11, at 5, 31.32. See also G. B. Bowetsock, The Heavenly
Country, N.Y. TIMES, Jan. 10, 1993, at 12 (reviewing ROBERT L. WILKEN, THE LAND CALLED
HOLY: PALESTINE IN CHRISTIAN HISTORY AND THOUGHT (1992)). According to Wilken, con
trary to being an “idolatrous enemy,” the Canaanites “possessed a mature culture.” WILKEN,
supra note 11, at 5.

15. See WILKEN, supra note 11, at 30-31.
16. Id. at 30-31.
17. “The Hebrew Bible is a book about Abraham’s descendants and the land given to

them by God.” Id. at 2.
1$. Genesis 1:26, 28.
19. Genesis 9:2.
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power over God’s creation, and also the right to name God’s creatures:
“[O]ut of the ground the Lord God formed every beast of the field and
every bird of the air . . . and whatever [Adam] called every living
creature, that was its name.”2° Man was thus given the power of the
Word, and it is a straight line from Adam’s naming of the animals to
Christopher Columbus’ mistakenly naming all the indigenous peoples of
two continents as “Indians.”

The people of Abraham were the “chosen people.”2’ The coloniz
ing religions of the Old World—Judaism, Christianity, and Islam—all
trace back to Abraham, and through him to Noah and to Adam, in
order to inherit this “chosen” status and thus to inherit the earth and
dominion over it.22 As it is written in the Book of Psalms, God said,
“Ask of me, and I will make the nations your heritage, and the ends of
the earth your possession.”23

20. Genesis 2:19 (emphasis in original).
21. See Genesis 12:2, 17:4-8.
22. HUSTON SMITH, THE RELIGIONS OF MAN 437-50 (1958). Judaism and Christianity trace

to Isaac, Abraham’s son by his wife Sarah, whereas Islam traces to Ishmael, Abraham’s son by
his servant Hagar. Id. at 194. On the links in the chain from Abraham to Jesus, see WILKEN,
supra note 11, at 2, 52-55.

23. Psalms 2:1-11. In the Book of Psalms, God tells his chosen people:
Why do the nations conspire and the peoples plot in

vain?
The kings of the earth set themselves, and the rulers

take counsel together, against the Lord and his
annointed, saying,

“Let us burst their bonds asunder, and cast their
cords from us.”

He who sits in the heavens laughs; the Lord has
them in derision.

Then he will speak to them in his wrath, and
terrify them in his fury, saying,

“1 have set my king on Zion, my holy hill.”

I will tell of the decree of the Lord:
He said to me, “You are my son, today I

have begotten you.
Ask of me, and I will make the nations your

heritage, and the ends of the earth your
possession.

You shall break them with a rod of iron, and dash
them in pieces like a potter’s vessel.”

Now therefore, 0 kings, be wise; be warned, 0
rulers of the earth.

Serve the Lord with fear, with trembling kiss his
feet, lest he be angry, and you perish in the
way; for his wrath is quickly kindled.

Blessed are all who take refuge in him.
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Jesus Christ brought forth a new Covenant, but it was with the
old “chosen people,” who needed to accept Christ as the Messiah to re
main “chosen.”24 The early Christian writer Justin Martyr made this
clear when he was confronted by a Rabbi who asked, “What is this?
Are you Israel?” The Martyr answered, “yes.”25 On the basis of
Christ’s Covenant, the medieval Popes formalized and legalized the
Church’s jurisdiction over the entire world, Christian and heathen alike.
They further undertook to grant and take heathen lands notwithstanding
their inhabitation. Various Papal Bulls were issued to Catholic sover
eigns, the most notorious being the 1493 Inter Cetera bull dividing the
world between Spain and Portugal and sanctioning their actions to
“subdue the said mainlands and islands and their natives and inhabit
ants, with God’s grace and to bring them to the Catholic faith.”26

The Protestant translation of the Discovery Doctrine was simply
that, a translation of the basic doctrine into the language of the Refor
mation, meaning the repudiation of Papal supremacy. Protestant kings,
therefore, ruling by divine right, were in their own minds as free as
the Pope to grant and charter new lands, and all Christian nations had
a destiny to fulfill God’s covenant and undertake the continuing move
westward begun by Abraham.

In 1492, therefore, when the Christian kings of Europe “conducted
some of [their] adventurous sons into this western world,”27 they be
lieved, as a religious matter, that whatever they found belonged to
them as the “chosen people.” The entire Western Hemisphere was terra
nullius—”vacant land.” If beings were found there who seemed human,
but were not Christian, then they were, in the words of one colonial
writer, “little superior, in point of Civilization, to the Beasts of the
field,”28 a formulation neatly tied to the mandate in the Book of Gen
esis that the sons of Adam shall have dominion over “every beast of
the field.”29

Id.
24. See WILKEN, supra note Ii, at 59-62.
25. Id. at 58. See also id. at 4748, 55-59.
26. Newcomb, supra note 5, at 310, 328. See also Catherine Walsh, Native Americans call

for an end to 500-year-old papal bull, NAT’L CAm. REP., Oct. 22, 1993, at 3; Valerie
Taiiman, Revoke the Inter Cetera Bull, TURTLE Q., Fall-Winter 1994, at 7.

27. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 543 (1832).
28. J. SMITH, APPEALS TO ThE PRIVY COUNCIL FROM THE AMERICAN PLANTATIONS 434-

35 n.109 (1965) (quoting William Samuel Johnson) reprinted in ROBERT N. CLINTON ET AL.,
AMERICAN INDIAN LAW 16 (3d ed. 1991).

29. Genesis 2:1 9. Chief Justice Marshall rationalized such views in Johnson, writing that
“the character and religion of [the New World’s] inhabitants afforded an apology for consider
ing them as a people over whom the superior genius of Europe might claim ascendancy.”
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Being practical men, as they could not realize upon their “extrava
gant and absurd”3° claims for fear of military defeat,31 and, in their
own way, perhaps even concerned for native people, the Europeans
recognized that native people had some rights to occupy and use their
land.32 But it was nonetheless clear to the Europeans that native peo
ple did not own their land and thus that the Indians had no power to
sell it or otherwise to convey title.33 The land was owned, and title
was held, by the Christian king whose explorers “discovered” it.34

The English Crown’s charters to Cabot, Gilbert, and Raleigh35
were nearly identical to the Pope’s Bulls in commissioning expeditions
to “heathen and barbarious lands.” Pilgrim and Puritan sermons were
replete with references to God’s covenant with them, and their divine
mission, their “errand into the wilderness,”36 their “manifest desti

Johnson, 21 U.S. at 573. While he “[did] not mean to engage in the defense of those princi
ples which Europeans have applied to Indian title, they may, we think, find some excuse, if
not justification, in the character and habits of the people whose rights have been wrested from
them.” Id. at 589.

30. Chief Justice Marshall, discussing European claims to the “New World,” stated that
“[t]he extravagant and absurd idea, that the feeble settlements made on the sea coast ... ac
quired legitimate power by them to govern the people, or occupy the lands from sea to sea,
did not enter the mind of any man.” Worcester, 31 U.S. at 544-45. Marshall did, however,
recognize dominion in the European kings over Indian lands based on Biblical notions. See
Johnson, 21 U.S. at 543, 572-77.

31. See STEPHEN CORNELL, THE RETURN OF THE NATIVE: AMERICAN INDIAN POLITICAL

RESURGENCE 26 (1988). According to Cornell:

Most of the major tribes of the eastern interior managed to resist substantial en
croachment on their lands during much of [the colonial] period . . . . The Iroquois
and certain of the southern nations-Creeks, Choctaws, Chickasaws, and Cherokees—
were potent military powers, and were recognized and respected as such by the Eu
ropeans, who could not afford, during much of this period, to confront them directly.

Id.
32. In a virtuoso synthesis of Christian doctrine and feigned magnanimity, Chief Justice

Marshall wrote:

[T]he rights of the original inhabitants were, in no instance, entirely disregarded; but
were, necessarily, to a considerable extent, impaired. They were admitted to be the
rightful occupants of the soil, with a legal as well as just claim to retain possession
of it, and to use it according to their own discretion; but their rights to complete
sovereignty, as independent nations, were necessarily diminished, and their power to
dispose of the soil, at their own will, to whomsoever they pleased, was denied by
the original fundamental principle, that discovery gave exclusive title to those who
made it.

Johnson, 21 U.S. at 574. Although allegedly diminished, the Indian nations’ actual right of
occupancy, as distinguished from the full ownership, was held by Marshall to be “as sacred as
the fee simple of the whites.” Mitchel v. United States, 34 U.S. (9 Pet.) 711, 746 (1835).

33. Johnson, 21 U.S. at 574.
34. Id. See also Newcomb, supra note 5, at 325-26.
35. Newcomb, supra note 5, at 326.
36. See generally PERRY MILLER, ERRAND INTO THE WILDERNESS 5 (1956). As stated by

William Bradford, governor of Plymouth Colony, and chronicled by Nathaniel Morton, keeper
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ny.”37 The Puritans called America “Canaan,”38 meaning the land of
promise—God’s promise.39 Civilization moved west, and with it the
Cross, even going out into the Pacific as Hawaii was subdued by the
United States Marines.40 A year later, President McKinley told the na
tion of how it was revealed to him in prayer that it was America’s
responsibility to bring Christianity to the “little brown brothers” of the
Philippines.4’

Chief Justice Marshall was thus heir to an ancient religious tradi
tion. This theory of a God-given dominion over native peoples’ lands,
held by a divine king tracing himself back to Adam, however, sounds
a little old-fashioned, even medieval, and by 1823, the United States
had overthrown a king and put “We the People” on the throne.42 But
the principle remained: the sovereign federal government, as successor

of the records at Plymouth Colony: “Besides, what could they see but a hideous and desolate
wilderness, full of wilde beasts and wilde men?” Editorial, The Desolate Wilderness, WALL ST.
J., Nov. 21, 1984, at Al2. President Bush invoked the “errand in the wilderness” and quoted
the Bradford passage above in his 1990 Thanksgiving Day Declaration. Speech of President
Bush for Thanksgiving Day Declaration (Nov. 18, 1990), in N.Y. TIMES, Nov. 18, 1990, at
34.

37. See generally CHARLES M. SEGAL & DAVID C. STINEBACK, PURITANS, INDIANS AND
MANIFEST DESTINY (1977). Such a belief is all the more remarkable given the Pilgrims’ fa
mous dependence upon Indian peoples for food and the means to farm, celebrated today as
Thanksgiving. This was rationalized by the Pilgrims through the belief that Indian hospitality
was due not to the Indians but to the workings of the Pilgrims’ God. As Wilcomb Washburn
noted, “[wJe read frequently such statements as ‘God caused the Indians to help us with tish at
very cheap rates.” Wilcomb E. Washburn, The Moral and Legal Just(flcation for Dispossessing
the Indians, in SEVENTEENTH CENTURY AMERICA: ESSAYS IN COLONIAL HISTORY 19 (James
Morton Smith ed., 1959) (quoting Roger Clap, “Memoirs” [London, 1731], in CHRONICLES OF
THE FIP.ST PLANTERS OF THE COLONY OF MASSACHUSETrS: FROM 1623 TO 1636, 350 (Alex
ander Young ed., 1846)).

38. The classic example being Thomas Morton’s NEW ENGLISH CANAAN (1637) discussed
in RICHARD DRINNON, FACING WEST: THE METAPHYSICS OF INDIAN HATING & EMPIRE BUILD
ING 9-20, 470-71 (1990). See also David Rieff, The Prodigal Daughter, NEWSDAY, Apr. 24,
1994, at 34 (reviewing JOEN DEMOS, THE UNREDEEMED CAPTIVE: A FAMILY STORY FROM
EARLY AMERICA (1994)).

39. As stated by United States President Bush in his 1992 Thanksgiving Day Proclamation:
Recognizing their quest for freedom as an enterprise no less historic than the ancient
Israelites’ exodus from Egypt, John Winthrop reminded his fellow pilgrims in 1630:“Now if the Lord shall please to hear us, and bring us in peace to the place that
we desire, then hath he ratified this covenant and sealed our commission.”

President’s Declaration (Nov. 22, 1992), in N.Y. TIMES, Nov. 22, 1992, at 32.
40. SYVESTER K. STEVENs, AMERICAN EXPANSION IN HAWAII: 1842-1898, 190-91 (1945).
41. See Leon Wolff, Little Brown Brother: How the United States Purchased and PacUled

the Philippine Islands at the Century’s Turn, in 2 GREAT EVENTS FROM HISTORY 1293-94
(Frank N. Magill ed., 1975); Gary Eisenberg, Pagan Drums at Dawn Draw Sooty Faces to an
Early Mass, NEWSDAY, Feb. 16, 1992, at 40.

42. Johnson, 21 U.S. at 584-85. “The power now possessed by the government of the
United States [over Indian] lands, resided, while we were colonies, in the crown,” Id. at 587.
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to the English Crown, held dominion over, and title to, all Indian
lands.43 Marshall, writing as a secular judge, was careful in enshrining
the Discovery Doctrine as the basis for United States Indian law to
avoid explicitly endorsing its religious and covenantal roots. But that
was all he left out. All the other ideas about vacant land, savagery,
lack of civilization, heathenism, nomadic hunters without a conception
of property, all were deployed to strip Indians of their rights.44
Americans were the new “chosen people,”45 with a “Manifest Destiny”
to own the continent.46

Later Supreme Court decisions were not nearly as careful to hide
the roots of federal power over Indians. For example, in Beecher v.
Wetherby,47 the Court stated that when dealing with Indians, “[i]t is to
be presumed that . . . the United States would be governed by such
considerations of justice as would control a Christian people in their
treatment of an ignorant and dependent race.”48

Federal Indian Law, therefore, rests on ancient religious ideas
about the rights and powers of the chosen people, which principles are
so deeply embedded that no one even questions “why” anymore.
Congress’ plenary power over Indian people and the United States’
ownership of Indian lands are just seen as givens,49 and the laws af

43. See Oneida Indian Nation v. New York, 860 f.2d 1145, 1161 (2d Cir. 1988), cert.
denied, 493 U.S. $71 (1989). Technically, upon the overthrow of King George Ill, the thirteen
rebellious colonies succeeded to his sovereignty. Federal sovereignty did not attach until the
thirteen colonies joined together under the Constitution. Title to Indian lands, therefore, is held
by the state governments in the original thirteen colonies, though subject to positive federal
law, and by the federal government elsewhere in the United States. Id. at 1162.

44. Johnson, 21 U.S. at 576.77.
45. On the long-held myths of American exceptionalism, see JAMES OLIVER ROBERTSON,

AMERICAN MYTh, AMERICAN REAUTY (1980); SEGAL & STINEBACK, supra note 37.
46. On “Manifest Destiny,” see William T. Hagan, Justfring Dispossession of the Indian:

The Land Utilization Argument, in AMERICAN INDIAN ENVIRONMENTS: ECOLOGICAL ISSUES IN
NATIVE AMERICAN HISTORY 65-66 (Christopher Vecsey & Robert W. Venables eds., 1980);
ROBERTSON, supra note 45; SEGAL & STINEBACK, supra note 37.

47. 95 U.S. 517 (1877).
48. Id. at 525.
49. See generally McSloy, supra note 10. for example, consider the post-World War II

policy of the federal government, unbelievably named “termination,” whereby certain Indian
nations were stripped of federal recognition and eligibility for federal services and had their
lands made into counties within the states and their people made subject to state law. See
generally DONALD fIXICO, TERMINATION AND RELOCATION: FEDEL’.1 INDIAN POLICY 1945-1960
(1986); Michael C. Walsh, Comment, Terminating the Indian Termination Policy, 35 STAN. L.
REv. 1181 (1982-1983). Fortunately, the Termination Policy was officially repudiated by Presi
dent Nixon in 1970. President’s Message to Congress Transmitting Recommendations for Indian
Policy, H.R. Doe. No. 91-363, at 2 (1970).
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fecting Indians are made without constitutional or judicial restraint.50
The Catholic Church, on the other hand, has done much in the

modem era to recognize and apologize for the abuses of the past, and
to reconsider its conception of Native peoples.5t Both Pope John Paul
1152 and the National Conference of Catholic Bishops have recognized
that evangelization, the spreading of the faith, is not and should not
have been synonymous with colonization, and that European Christians
“[oJften . . . failed to distinguish between what was crucial to the gos
pel and what were matters of cultural preference.”53

There still lurk, however, some signs of the “chosen people” and
the inherent superiority of the Christian tradition in the Church’s teach
ings regarding Native Americans. For example, in its Pastoral Letter on
the fifth Centenary of Evangelization in the Americas, the Bishops’
Conference states that the “Leyenda Negra,”54 the “Black Legend” of
Spanish-Catholic cruelty and abuse of indigenous peoples, is “simply
untrue.”55 While there is a good deal of historical evidence that the
British and other Protestant nations propagandized the Black Legend to
discredit Spain and the Pope,56 the Bishops do not cite this as evi
dence of the Legend’s falsehood. Rather, in refutation of the charge of
genocide and cultural destruction, the Bishops note only that the Span
ish monarchs made extensive monetary contributions to support the
Church’s efforts in spreading the Gospel.57 This is a clear echo of
Chief Justice Marshall’s statement that “[t]he potentates of the old
world found no difficulty in convincing themselves that they made
ample compensation to [the Indians] by bestowing on them civilization
and Christianity.”58

50. See McSloy, supra note 10, at 219-20.
51. See Alan Cowell, Pope Asks Pardon of Brazil’s Indians, N.Y. TIMES, Oct. 16, 1991,

at A3; Philip Pullella, Pope Urges Indians to forgive White Man for Injustices, THE RETJTER
LiBIt.RY REPORT, Oct. 13, 1992, available in LEXIS, News Library.

52. Pope John Paul II, Meeting with Native Americans, in UNITY IN THE WORK OF SER
VICE 106-112 (United States Catholic Conference 1987).

53. National Conference of Catholic Bishops, 1992 A Time for Remembering, Reconciling
and Recommitting Ourselves as People: Pastoral Reflections on the fifth Centenary and Native
American People (1992); National Conference of Catholic Bishops, Heritage and Hope:
Evangelization in the United States: Pastoral Letter on the fifth Centenary of Evangelization inthe Americas (1991) [hereinafter EVANGELIZATION]; United States Catholic Conference, State
ment of the United States Catholic Bishops on American Indians (May 4, 1977).

54. for an interesting reading on the Black Legend, see David Ewing Duncan, Spain:
The Black Legend, ATLANTIC MONIix, Aug. 1991, at 30.

55. EVANGELIZATION, supra note 53, at 6.
56. See Duncan, supra note 54, at 30.
57. EVANGELIZATION, supra note 53, at 6.
58. Johnson, 21 U.S. at 573.
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In another example, the Pope, while in Mexico in 1993, called on
the nations of the Americas to improve the social welfare of Indians,
but stated that the reason for doing so is that it would enable the Indi
ans to have lives “worthy of workers, citizens, and sons of God.”59 In
speaking of “workers, citizens and Sons of God” in the same breath,
however, the Pope tied together and upheld Lockean notions about
labor as the basis for property and civil society, assimilative notions
about participation in western-style political structures, and religious
notions of the Christian God as the model life for indigenous peoples.
It was the original lack of these things that lead the Church to formu
late the Discovery Doctrine and justifS’ its assumed dominion over
native peoples in the first place.

A final observation about the Bishop’s Pastoral Letter on the Fifth
Centenary of Evangelization in the Americas is in order. The Bishops
cite the appearance of Our Lady of Guadalupe as an example of how
Christianity becomes “not [only] the religion of the invader but [also]
the prized possession of the native peoples.”t° Our Lady of Guadalupe
appeared to Indian peasant Juan Diego in 1531 in New Spain (Mexi
co).6’ The Bishop’s Letter speaks of how the Virgin Mary appeared to
Diego on the site of the shrine to the virgin mother Goddess
Tonantzin, who was venerated by the native peoples.62 According to
the Bishops, “[a]s one greater than the sun god, Mary appeared to hide
the sun whose rays shone around her. As one greater than the moon
goddess, she seemed to stand on the moon itself.”63 It is important to
contemplate the fact that, unlike other visions of the Virgin Mary at
Lourdes, Fatima or elsewhere, when the Virgin Mary appeared in the
New World, she not only appeared, but it was necessary that she was
seen to have outshone both the indigenous goddess and the native god.

59. Pope Calls far Easing Indians Plight, AGENCE FRANCE PRESsE, Aug. ii, 1993, at 2.
60. EVANGELtZATION, supra note 53, at 13.
61. See Sam Dillon, Doubting Keeper of Mexico’s Guadalupe Shrine Is Stepping Down,

N.Y. TtMrs, Sept. 8, 1996, at 19; see generally STAFFORD POOLE, C.M., OUR LADY OF GUA
DALUPE: THE ORIGINS AND SOURCES OF A MEXICAN NATIONAL SYMBOL 1531-1797 (1995).

62. EVANGELIZATION, supra note 53, at 13.
63. Id. at 13.14
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I. Background on the Keystone XL Pipeline 

 
The Pipeline as proposed would carry highly toxic tar sands oil from Alberta, Canada to 

Steele City, Nebraska.  The Pipeline requires a “presidential permit” from the State Department 
because it will cross the international boundary between Canada and the United States.  The 
Pipeline also requires numerous other approvals and permits from various federal and state 
agencies for the Pipeline’s route through Montana, South Dakota, and Nebraska.   

 
TransCanada first proposed the project in 2008.  The proposed Pipeline underwent a 

lengthy environmental review that resulted in a final supplemental environmental impact statement 
in 2014 (“2014 SEIS”).  President Obama then disapproved TransCanada’s application for a 
presidential permit in November 2015, which seemingly put an end to the project.  But the project 
was revived by President Trump in January 2017, when he invited TransCanada to submit a new 
application for a presidential permit.  After TransCanada submitted a new application, the State 
Department issued a presidential permit for the Pipeline in March 2017.  In issuing the permit, the 
State Department relied on its previous 2014 SEIS.  As discussed further below, the State 
Department’s reliance on the 2014 SEIS has proved to be a significant weakness for the federal 
government in defending the presidential permit in subsequent litigation challenging the permit. 
 

I do not believe the pipeline route crosses any Indian reservations.  But it threatens to 
impact many reservations in the northern Great Plains.  As a result, two tribes have already sued 
to set aside the Pipeline’s approval, and others may do so.   

 
One example of the potential impacts involves the Fort Peck Indian Reservation in 

Montana.  The Reservation is located in northeastern Montana, about twenty miles south of the 
Canadian border and about thirty miles east of the Montana-North Dakota border.  The current 
route of the Pipeline would cross the Missouri River, which is the southern boundary of the 
Reservation, just one mile upstream of the boundary of the Reservation – just as the very 
controversial DAPL pipeline in North Dakota crosses the Missouri River just upstream of the 
Standing Rock Sioux Reservation.  Our law firm represents both Tribes. 

 
At Fort Peck, the Missouri River is the sole source for a 19,000 acre federally funded and 

operated irrigation project.  This project is the only irrigated agriculture on the Reservation.  Its 
two intakes from the Missouri River are ten and fourteen miles respectively downstream of the 
Pipeline crossing.  Roughly 40 miles further downstream is the intake for the Fort Peck Reservation 
Rural Water System that is the sole source for drinking water for almost 30,000 people residing 
both on and just outside the Reservation.  This project to date has cost about $200 million to 
construct – all appropriated by Congress.  I attach the Tribes’ position paper setting forth its 
reasons for opposition to the Pipeline as currently configured.   

 
II. Current litigation regarding the Keystone XL Pipeline 
 

A. Suit by Indigenous Environmental Network and Northern Plains Resource 
Council 
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 Shortly after the State Department issued TransCanada a presidential permit in March 
2017, the Indigenous Environmental Network, Northern Plains Resource Council, and various 
other environmental groups filed suit in Montana federal district court to challenge the permit.  See 
Indigenous Environmental Network v. U.S. Dep’t of State, Nos. 17-29, 17-31 (D. Mont.) 
(“Indigenous Environmental Network”).  In Indigenous Environmental Network, the 
environmental groups assert violations of the National Environmental Policy Act (“NEPA”), the 
Endangered Species Act (“ESA”), the Migratory Bird Treaty Act, the Bald Eagle and Golden Eagle 
Protection Act, and the Administrative Procedure Act (“APA”).  On November 8, 2018, the district 
court vacated the presidential permit and enjoined the federal government and TransCanada from 
engaging in any activity in furtherance of constructing and operating the Pipeline.  The district 
court ordered a remand to the State Department for it to complete a supplemental environmental 
review to address certain deficiencies in the 2014 SEIS and the decision supporting the permit. 
 

In its order, the district court upheld the environmental groups’ NEPA claims that the State 
Department needed to supplement the 2014 SEIS to analyze whether the declines in the market 
price of oil since 2014 had made the Pipeline financially infeasible, and address the cumulative 
impacts of greenhouse gas emissions by the Pipeline together with other recent projects.  The 
district court also sustained the environmental groups’ NEPA claims that cultural resources along 
the route had not been surveyed, and that major oil spills in years since 2014 had not been factored 
into the SEIS.  In addition, the district court upheld a NEPA claim that the changes in policy by 
the Trump Administration had failed to provide a “reasoned explanation . . . for disregarding facts 
and circumstances that underlay or were engendered by the prior policy” of the Obama 
Administration.  Finally, the district court ordered an updated modeling of potential oil spills and 
mitigation measures. 

 
The federal government and TransCanada have appealed the district court’s decision to the 

Ninth Circuit.  The environmental groups have also taken a cross-appeal on various claims the 
district court denied.  It is unclear when the Ninth Circuit will hear the appeal and reach a decision, 
but we think it is unlikely that the appeal will be resolved before the end of the year.   

 
In the meantime, the district court granted TransCanada’s motion, in part, for a stay of its 

decision pending the appeal.  This stay allows TransCanada to engage in some prepare pipe storage 
and container yards located on private land, and off-load pipe for storage at these yards pre-
construction activity while the Ninth Circuit hears and decides the appeal.  The district court 
otherwise denied TransCanada’s request to modify the injunction to allow it to prepare 
construction camps.  In granting TransCanada’s motion for a stay in part, the district court found 
TransCanada is unlikely to succeed on the merits of its appeal.  TransCanada then sought a stay 
from the Ninth Circuit.  On March 15, 2019, the Ninth Circuit denied TransCanada’s motion for a 
stay, agreeing with the district court that TransCanada is unlikely to succeed on the merits of its 
appeal.   
 

 B. Suit by Rosebud Sioux and Fort Belknap Indian Community 
 
 On September 10, 2018, the Rosebud Sioux Tribe and Fort Belknap Indian Community 
filed a separate lawsuit against the State Department also seeking to vacate the presidential permit 
and enjoin the project.  Rosebud and Fort Belknap have brought claims under NEPA, the APA, 
and the National Historic Preservation Act (“NHPA”).  They claim that the State Department 
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violated the APA by failing to provide a reasoned explanation for issuing the presidential permit 
on the exact same record that led President Obama to deny the permit in 2015.  The two tribes also 
claim the State Department violated NEPA and the APA by failing to consider the Pipeline’s 
impacts on their treaty rights and other rights.  The two tribes also claim that the State Department 
failed to initiate the Section 106 consultation process under the NHPA when the Department 
received TransCanada’s renewed application for a presidential permit in 2017.  As noted, Rosebud 
and Fort Belknap are represented by attorneys from NARF.   
 
 In February, the federal government and TransCanada moved to dismiss this suit as moot, 
because the presidential permit has already been vacated as a result of the district court’s ruling in 
Indigenous Environmental Network.  In the alternative, the federal government and TransCanada 
argue that the suit should be stayed pending the outcome of the remand to the State Department 
for the supplemental environmental review ordered in Indigenous Environmental Network.  These 
motions are still pending.   
 
 Rosebud and Fort Belknap have also moved to intervene in the Ninth Circuit appeal in 
Indigenous Environmental Network.  The two tribes seek to intervene in the appeal on their claim 
that the State Department failed to provide a reasoned explanation for why its 2017 decision to 
permit the Pipeline contradicts findings that underlie President Obama’s 2015 decision denying 
the permit.  This claim overlaps with claims made by the environmental groups in Indigenous 
Environmental Network, and so the two tribes seek to justify intervention on the basis that the 
courts will otherwise need to hear the same issue twice.  If permitted to intervene, the two tribes 
have proposed to dismiss this one claim from their suit. 
 

C. Suit regarding the Nebraska Public Service Commission’s approval of the 
Pipeline’s route in Nebraska 

 
In November 2017, the Nebraska Public Service Commission (“PSC”) approved the 

Pipeline’s route through Nebraska.  Thereafter, landowners and other interested parties appealed 
the Nebraska PSC’s approval on state law grounds to the Nebraska Supreme Court.  The Ponca 
and Yankton Sioux Tribes have also appealed the PSC’s decision.  In addition to challenging the 
PSC’s approval of the Pipeline’s route, the Ponca and Yankton Sioux Tribes argue that the PSC 
improperly limited their participation in the administrative proceedings to social and cultural issues 
affecting the Tribes. 

 
The Nebraska Supreme Court heard oral argument in the appeals on November 1, 2018, 

and should be issuing a decision soon. 
 

III. Conclusion 
 

For the present, TransCanada is enjoined from constructing the Keystone XL Pipeline.  The 
injunction will continue until the Ninth Circuit decides the appeal in the environmental case.  If 
the Ninth Circuit affirms the district court, the injunction will continue in place until the State 
Department prepares a proper environmental impact statement.   
 




