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Training Outline  

 

Topic I - Limited Scope Representation 

 

A. Introduction to Limited Scope Representation (“LSR”)/Unbundled Civil Legal Services  

 

1. Primary Ethical Rules -  

 

a. Rule 1.2(c) of New York Rules of Professional Conduct (22 N.Y.C.R.R. 

1200) [“New York Rules”]2 - “Scope of Representation and Allocation of 

Authority Between Lawyer and Client” (“A lawyer may limit the scope of 

the representation if the limitation is reasonable under the circumstances, 

the client gives informed consent and where necessary notice is provided 

to the tribunal and/or opposing counsel.”)  
 

b. New York Rule 6.5(c) - “Participation in Limited Pro Bono Legal Services 

Programs” (proscribing ethical rules that should be followed where “[a] 

lawyer who, under the auspices of a program sponsored by a court, 

government agency, bar association or not-for-profit legal services 

organization, provides short-term limited legal services to a client without 

expectation by either the lawyer or the client that the lawyer will provide 

continuing representation in the matter”).  
 

2. Key concepts:  

 

a. Unbundling/limited scope is means to increase access to civil legal 

services 

 

                                                           

1
 This event is sponsored jointly by Fordham Law School's Feerick Center for Social Justice and Stein 

Center for Law and Ethics, Legal Aid Society, Legal Services NYC, New York City Bar Association, 

Committees on Immigration & Nationality Law, Professional Ethics and Social Welfare Law, and the 

New York Legal Assistance Group. In addition to the panelists and presenters, the organizers wish to 

thank Bruce Green, Director, Louis Stein Center for Law and Ethics Fordham University School of Law, 

Doreen Odom, Acting Project Director, Queens Legal Services, Deidre Delay, Acting Director of 

Operations, Queens Legal Services, Beth Breslin, Senior Staff Attorney, New York Legal Assistance 

Group, Randye Retkin, Director of Legal Health, New York Legal Assistance Group and Susan Weber, 

Staff Attorney, Civil Practice Law Reform Unit, the Legal Aid Society for their large contributions to this 

event.   
 
2
 Unless otherwise specified, all references to the rules in this outline are to the New York Rules.  A full 

set of the rules is available at https://www.nysba.org/DownloadAsset.aspx?id=50671.  
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b. Limitation on representation must be “reasonable” 

 

c. Attorney must be competent to handle the matter 

 

d. Client must give “informed consent” to limitation  

 

B. Background - Understanding Limited Scope Representation Models 

 

1. Types of Unbundled Services  

 

a. Non-litigation vs. litigation 

b. Private bar 

c. Pro bono 

d. Court-sponsored lawyer for day  

e. Legal services providers 

f. Information/referral hotlines 

 

2. Maximizing Resources - public interest and legal services organizations 

maximizing resources by unbundling services  
 

a. Family law 

b. Consumer 

c. Housing 

d. Hotlines 

e. Rooted in availability of full legal representation 

 

3. Examples  

 

a. Legal Aid Society – Housing Help Program 

i. Located in courthouse 

ii. Full litigation services  

iii. Benefits advocacy 

iv. Advice & counsel 

v. Social work resources 

 

b. NYLAG - Consumer Credit Volunteer Lawyer for the Day  

i. Located in the Bronx, Queens, and Staten Island courthouses 

ii. Relies on volunteers from private law firms, retired attorneys, law 

graduates, etc. 

iii. NYLAG attorneys provide supervision  

iv. Same day, in-court representation only 
 

c. Legal Services NYC  -- Foreclosure defense over several stages of the 

process – assistance to pro se borrower in foreclosure, limited appearances 

in court-mandated settlement conferences, and full representation in 

motion practice. 

i. Pro se answer clinic located in Supreme Court  
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ii. Limited representation in mandatory, N.Y. C.P.L.R. § 3408 

settlement conferences  

iii. Decision-making re: full-representation (or other further 

assistance) by LSNYC attorneys upon termination of settlement 

conferences 

iv. Non-litigation advocacy to government agencies 

 

 

C. Common Ethical Issues in the LSR Context - Application of the Rules to LSR Programs  

 

1. Ethical Rules Implicated  

 

a. Scope of Representation, New York Rule 1.2(c) – “A lawyer may limit 

the scope of the representation if the limitation is reasonable under the 

circumstance, the client gives informed consent and where necessary 

notice is provided to the tribunal and/or opposing counsel.”  See New 

York County Lawyer Association Committee on Professional Ethics, 

Opinion 742 (April 16, 2010) (finding that “ghostwriting” pleadings is 

permissible under Rule 1.2(c) even where lawyers will not be representing 

client); see also NYSBA Ethics Opinion 613 (1990); ABA Formal 

Opinion 07-446.  

 

b. Conflicts, Informed Consent, and Confidentiality, New York Rules 

6.5(a) & (b), Rule 6.5(d)-(e) & Rule 1.6 

 

 i.   Conflicts - 6.5(a) - specifies how a lawyer who provides short- 

 term limited legal services is supposed to comply with ethical 

 rules:  

 

• Rules on conflicts of interest (1.7), current clients (1.8), 

 duties to former clients (1.9) apply only if lawyer “has 

 actual knowledge at the time of commencement of 

 representation that the representation of the client involves 

 a conflict of interest.”  

 

• Rule on Imputation of Conflicts of Interest (1.10) applies 

 only if the lawyer has actual knowledge at the time of 

 commencement that another lawyer associated with the 

 lawyer is affected by rules above.  

 

• 6.5(b) - specifies that other than as provided in 6.5(a) Rules 

 on conflicts (1.7) and duties to former clients (1.9) are 

 inapplicable. 

  

o Note:  Per New York Rule 6.5(e), if a lawyer becomes 

aware of a conflict of interest after representation begins, 



4 

 

conflict rules apply. 

 

ii. Informed Consent - New York Rule 6.5(d) - specifies that a 

lawyer providing short-term, limited legal services must secure the 

client's informed consent to the limited scope of representation and 

that such representation shall be subject to the rules on 

confidentiality of information (1.6).  

 

iv. Confidentiality of Information - New York Rule 1.6 – 

Requires a lawyer to preserve the confidentiality of certain 

information gained during or relating to the representation of a 

client, as well as information learned in the course of a 

consultation with a prospective client.  Information gained from 

any source is confidential, unlike attorney client-privilege which 

does not apply as broadly.    

 

• New York Rule 1.6 applies to all “confidential 

information,” which is defined to include information 

protected by the attorney-client privilege as well as other 

information that is “likely to be embarrassing or 

detrimental to the client if disclosed” or that the client has 

requested to be held confidential.   

 

• In general, a lawyer may not disclose a client’s or 

prospective client’s information to anyone outside the 

lawyer’s office without the client’s informed consent.  See 

Rule 1.0, Terminology, section (j): defines “informed 

consent” as denoting the agreement by a person to a 

proposed course of conduct after the lawyer has 

communicated information adequate for the person to make 

an informed decision, and after the lawyer has adequately 

explained to the person the material risks of the proposed 

course of conduct and reasonably available alternatives. 

 

• There are also permissive exceptions to the duty to preserve 

confidentiality, such as when reasonably believed 

necessary to prevent, among other things, substantial bodily 

harm or reasonably certain death.  See New York Rule 

1.6(b)(1)-(6). 

 

c. Competence & Diligence, New York Rules 1.1 & 1.3 

 

i. New York Rule 1.1 - Competence - attorney not providing 

full representation is still required to act always with 

competence - threshold question in any case is whether 

attorney can oblige obligation to act competently in particular 
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limited representation context.  See MC v. GC, 25 Misc.3d 

217 (Sup. Ct., Bronx Co. 2009) (vacating stipulation of 

settlement in divorce prepared by pro bono attorney); see 

generally Philip Genty, “The Promise and Potential Pitfalls 

of Limited Scope Representation and Unbundled Legal 

Services,” Verdict, Vol. 21, No. 2 (April 2015). 

 

ii.      New York Rule 1.3 - Diligence - the rules require a lawyer to 

act with reasonable diligence and promptness, not to neglect 

a legal matter, and not intentionally fail to carry out a 

contract with employment, although withdrawal is permitted.  

These rules apply in the limited representation context.  

 

d. Communication, New York Rule 1.4 - Communication with the client is 

key in the limited scope representation context to delineate scope of work 

and expectations.  Retainers, as discussed below, can help facilitate clear 

communication.  

   

2. Key Protocols and Principles to Help Ensure Ethical Limited Scope 

Representation  

 

a. Screening & Supervision – Deciding whether it is reasonable to limit 

representation under Rule 1.2(c) requires understanding the client’s legal 

issues, defenses and claims, and goals.  Issue spotting and information-

gathering at the initial interview and consultation with the client are key.  

Essential to have appropriate intake/screening forms, checklists of 

common issues, trained staff, close supervision, continuing training, and 

periodic review of intake protocols.  

 

b. Retainer – A written retainer agreement limiting representation is required 

for New York State civil court appearances by Office of Court 

Administration’s Administrative Order AO-285-16 issued in December 

2016 (see link in References). A retainer agreement ensures the client’s 

informed consent to the limitation on representation, as required by Rule 

6.5(d) and consistent with Rule 1.4.  

 

c. Anchored in a full service program – Having ability to provide full 

representation helps ensure that the provider of limited representation has 

the necessary competence to identify circumstances where limited services 

would be reasonable and appropriate, and to ensure that the provider has 

the competence to provide the limited services consistent with Rule 1.1.  If 

client’s goals or circumstances change, the provider would also be able to 

offer full representation in the proceeding.      

 

d. Location, location, location – Successfully providing limited scope legal 

representation and services to large volumes of low-income clients 
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requires having the ability to screen clients on a walk-in basis, or at 

regularly-held legal clinics, or through the use of telephone hotlines.  In 

context of eviction defense/tenant representation, having appropriate 

office space in the courthouse allows legal service providers increased 

opportunities to reach tenants who would otherwise receive no legal 

services at all.  Courthouse offices can provide benefits advocacy, advice 

and counsel, and assistance filling-out pro se forms.  

 

D. Hypotheticals - Applying Rules in Practice  

 

Part 1 - You are a housing lawyer at a legal services organization and you are interviewing a 

potential client at intake. There are various units within your organization's housing practice, and 

the decision about which unit the client gets assigned to depends on the results of your intake 

interview.  

 

The potential client shows you a nonpayment petition. Aside from nonpayment of rent, the tenant 

divulges other issues in your interview, including (1) that there are repairs in the unit that need to 

be addressed, and the severity of the repair issues may warrant an abatement; (2) that the tenant 

has a partner who also resides in the apartment, and although the tenant does not know it, the 

partner has sought our representation previously with respect to issues with the same apartment 

and regarding a conflict with the tenant; (3) that the tenant just secured a new job but has not 

started working yet. If and when she starts the job, she may be able to pay the arrears using an 

emergency rent grant.  

 

a. What questions would you need answers to before you could make a recommendation 

about the scope of representation appropriate for this tenant?  

 

b. What scope of representation do you think would be reasonable?  

 

c. Under what circumstances would conflict rules apply in this case?  

 

Part 2 - After your questions get answered, the case gets referred to your full representation 

housing unit. Over the next few weeks, the client starts the job and the landlord decides to finally 

address the repair issues.  

 

 a.   How do the changes in the facts impact what scope of representation is reasonable?  

 

b.   Can this tenant be transferred to the specific housing unit that serves clients by 

obtaining emergency rent arrears grants?  If so, what would the firm be required to do 

before this transfer could happen?  

 

Part 3 - You are a lawyer who has a lot of experience with landlord tenant law but you are 

working in private practice as a solo practitioner, and you meet the same tenant described above, 

but they are seeking your assistance pro bono. How, if at all, would your response to Part 1, a., 

b., and c., change?  
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Topic II - Ethical Issues regarding Clients with Diminished Capacity 

 

A. Introduction to Ethical Issues regarding Clients with Diminished Capacity 

 

1. What are the ethical considerations involved when an attorney is working with a 

person whose capacity is questionable?   

 

2. In analyzing the ethical issues that arise, our primary source of guidance will be 

the New York Rules of Professional Conduct.  We intend to focus much of our 

discussion on Rule 1.14, which addresses clients with diminished capacity, and 

also plan to  review various  other ethical rules relevant to these clients. 

 

B. Attorneys’ Role in Working with People with Diminished Capacity 

 

1. These cases are often complex and require us to walk a fine line – we must 

balance the importance of autonomy while potentially protecting a vulnerable 

person from harm. 

 

a. New York Rule 1.14 states as a general rule, “the lawyer shall, as far as 

reasonably possible, maintain a normal client-lawyer relationship with the 

client.”  Whenever possible, we are obligated to help the client with 

supported decision-making and be clear not to overstep our role.   

  

b. The New York Rules recognize that a lawyer “is a representative of a 

client and an officer of the legal system with special responsibility for the 

quality of justice…[E]ach lawyer has a duty to… promote access to the 

legal system and the administration of justice.” New York Rules 

pmbl,(2018).  The New York Rules address this premise by prohibiting 

discrimination on the basis of disability or other factors. See, e.g., Rule 

8.4. 

 

2. As civil legal services providers, we often work with vulnerable clients who are 

elderly, have behavioral health concerns, and/or are minors. Therefore we are 

very likely to come across a client with diminished capacity.  With people with 

disabilities living increasingly independent lives in the community, we may begin 

to encounter capacity issues with even more frequency. 

 

3. No matter the client’s capacity, it is important to keep in mind that attorneys are 

in a position to help people who trust us and seek us out for advice regardless of a 

particular client’s mental state. 
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C. Common Ethical Issues Working with People with Diminished Capacity - Application of 

the Rules to Practice  

 

1. Capacity 

 

a. The attorney-client relationship is an agency relationship that is ordinarily 

created by express or implied agreement between the lawyer and client.  

Therefore, the client must ordinarily have the capacity to enter into this 

agreement.  New York State Bar Association, Committee on Professional 

Ethics, Opinion 746 (07/18/01). 

 

i. Where a prospective client’s capacity is in doubt, the lawyer must 

make a threshold determination of whether she has the capacity to 

consent to the lawyer’s representation.  However, the standard 

governing whether a person has the capacity to form a client-

lawyer relationship under the Rules is not necessarily as stringent 

as the standard governing a person’s legal capacity to enter into a 

fee agreement or the standard governing a person’s legal capacity 

to retain a lawyer to act as an agent on her behalf.  Forming a 

client-lawyer relationship under the Rules for certain purposes, 

such as for purposes of obtaining legal advice or the lawyer’s help 

in communicating with others, may require no more than the 

ability to consent to, or to express a desire for, the lawyer’s help.  

New York City Bar Association, Formal Opinion 2018-1 

(3/12/18). 

 

b. New York Rule 1.14, “Client with Diminished Capacity”:  

 

i. The determination of a client’s capacity to make decisions is 

central to the lawyer-client relationship. The Rules recognize that 

there are varying degrees of disability, and that the lawyer’s 

responsibilities will vary depending on the level of the client’s 

decision-making capacity.  Clients with disabilities should be 

presumed capable of making decisions and participating in the 

lawyer-client relationship. Some clients, however, may in fact lack 

the ability to make judgments in their own interests. 

 

ii. How to Determine if a Client has Capacity 

 

1. New York Rule 1.14, comment 6, directs a lawyer to balance 

the following factors: (i) the client’s ability to articulate 

reasoning leading to a decision, (ii) variability of state of 

mind and ability to appreciate consequences of a decision; 

the substantive fairness of a decision, and (iii) the 

consistency of a decision with the known long-term 
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commitments and values of the client. In appropriate 

circumstances, the lawyer may seek guidance from an 

appropriate diagnostician. 

 

2. Cultural issues are of special concern in capacity assessment.  

Cultural variables such as language, immigrant status, 

economical status, perceptions of institutions such as 

hospitals, as well as perceptions of disability and the role of 

family in care and decision making, are important. 

 

3. Analysis will largely depend on the case at hand and the 

special circumstances presented. 

 

iii. When the capacity to make adequately considered decisions in 

connection with a representation is diminished, the lawyer must try 

to maintain a conventional relationship with the client. 

 

iv. When the lawyer reasonably believes that the client has diminished 

capacity, is at risk of substantial physical, financial, or other harm 

unless action is taken, and cannot adequately act in the client’s 

own interest, the lawyer may take reasonably necessary protective 

action, including consulting with individuals or entities that have 

the ability to take action to protect the client, and in appropriate 

cases, seeking the appointment of a guardian ad litem, conservator 

or guardian. See Comments 5, 6, 7, 7A to Rule 1.14 (examining 

meaning of “protective action”). 

 

v. A lawyer may take reasonably necessary protective action when a 

prospective client has seriously diminished capacity, cannot 

adequately act in his or her own interest, and is at risk of 

substantial physical, financial or other harm unless action is taken.  

New York City Bar Association, Formal Opinion 2018-1 

(3/12/18). 

 

c. New York Rule 1.2, “Scope of Representation and Allocation of Authority 

Between Client and Lawyer,” section (a): A lawyer must abide by a 

client’s decisions concerning the objectives of representation and consult 

with the client as to the means by which they are to be pursued. 

 

d. New York Rule 1.4, “Communication,” section (a): A lawyer must 

reasonably consult with the client about the means by which the client’s 

objectives are to be accomplished, keep the client reasonably informed 

about the status of the matter and promptly comply with a client’s 

reasonable requests for information. 
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e. New York Rule 1.1, “Competence”: A lawyer should provide competent 

representation to a client. Competent representation requires the legal 

knowledge, skill, thoroughness, and preparation reasonably necessary for 

the representation. A lawyer shall not handle a legal matter that the lawyer 

knows or should know that the lawyer is not competent to handle. 

 

f. New York Rule 2.1, “Advisor”: A lawyer shall exercise independent 

professional judgment and render candid advice. In rendering advice, a 

lawyer may refer not only to law but to other considerations such as moral, 

economic, social, psychological, and political factors that may be relevant 

to the client’s situation. 

 

g. ABA Information on Capacity: 

http://www.americanbar.org/groups/law_aging/resources/capacity_assess

ment.html  

 

h. What Lawyers Need to Know About Capacity: The Civil Context, Nassau 

County Bar Association (included in materials). 

 

i. Ethical Issues in Representing Clients with Diminished Capacity, Nancy 

Maurer, Albany Law School (contained in Representing People with 

Disabilities, 4th Ed., NYSBA, 2013) (included in materials). 

 

2. Duties to Prospective Clients 

 

a. New York Rule 1.18, “Duties to Prospective Clients”: States that a person 

who consults with a lawyer about “the possibility of forming a client-

lawyer relationship with respect to a matter is a prospective client.”   

 

b. New York Rule 1.18, comment 1, notes that a lawyer’s consultations with 

a prospective client usually are limited in time and depth and leave both 

the prospective client and the lawyer free (and sometimes required) to 

proceed no further.   

 

c. New York Rule 1.18(b) prohibits an attorney from using or revealing a 

prospective client’s information (except as permitted by Rule 1.9, which 

discusses duties to former clients) even if the prospective client or lawyer 

decides not to proceed with the representation.  This duty exists regardless 

of how brief the initial conference may be. 

 

d. New York Rule 1.18(e) provides for some instances wherein “a 

prospective client is not a client within the meaning of paragraph (a)”  

such as when “the person: (1) communicates information unilaterally to a 

lawyer, without any reasonable expectation that the lawyer is willing to 

discuss the possibility of forming a client-lawyer relationship”. 

 



11 

 

3. Confidentiality 

 

a. New York Rule 1.6, “Confidentiality of Information”:  Requires a lawyer 

to preserve the confidentiality of certain information gained during or 

relating to the representation of a client, as well as information learned in 

the course of a consultation with a prospective client.  Information gained 

from any source is confidential, unlike attorney client-privilege which 

does not apply as broadly.    

 

b. New York Rule 1.6 applies to all “confidential information,” which is 

defined to include information protected by the attorney-client privilege as 

well as other information that is “likely to be embarrassing or detrimental 

to the client if disclosed” or that the client has requested to be held 

confidential.   

 

c. In general, a lawyer may not disclose a client’s or prospective client’s 

information to anyone outside the lawyer’s office without the client’s 

informed consent.  See Rule 1.0, Terminology, section (j): defines 

“informed consent” as denoting the agreement by a person to a proposed 

course of conduct after the lawyer has communicated information 

adequate for the person to make an informed decision, and after the lawyer 

has adequately explained to the person the material risks of the proposed 

course of conduct and reasonably available alternatives. 

 

d. There are also permissive exceptions to the duty to preserve 

confidentiality, such as when reasonably believed necessary to prevent, 

among other things, substantial bodily harm or reasonably certain death.  

See New York Rule 1.6(b)(1)-(6). 

 

D. Hypothetical - Applying Rules in Practice 

 

Part 1 - You are an attorney on a multidisciplinary team of attorneys and social workers 

working in a legal services housing unit.  On your intake line, you receive a call from an 

elderly woman named Teresa who says she received papers stating that she is going to be 

evicted.  She tells you that she has a walker and cannot come to your office nor can she 

send you the papers since she doesn’t leave the house. You decide to do a home visit. 

Your office policy is that no home visit is done alone so the team social worker 

accompanies you.  

 

When you arrive at Teresa’s home, and after speaking with her, you believe that she may 

be suffering from some behavioral health issues. Her speech is disorganized and frenzied, 

her affect is blunted, and she is possibly suffering from paranoid delusions.  You are able 

to discern from her documents that she is being sued in a non-payment case, but it is 

difficult to assess the case due to her issues communicating and many of the facts of the 

case seem puzzling.  For example, she has been living without electricity for several 

years because her “landlord stole it and cut it off.”  There is in fact no electricity. 
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Can you help Teresa? 

• Attorney-client relationship requires competency.  Does she have capacity? 

• How do you assess capacity? 

 

Part 2 - Teresa mentions that her partner, who lives with her, is in the other room.  She 

asks you not to share the information regarding the eviction with him, as he is older and 

she doesn’t want to worry him.  Plus, he is not on the lease, so it isn’t his business. 

 

She goes to the kitchen to find some paperwork and her partner comes in the room to see 

what is going on and say hello.  He asks if you are there to help with the electricity 

problem, and is concerned that if you interfere with the landlord, they will be evicted.  He 

is very nervous about losing their housing, as he has lived there for 15 years with Teresa 

and has nowhere else to go.  When speaking with him, you realize that he may have some 

cognitive issues as well. 

 

Given his concern, can you tell Teresa’s partner anything? 

• Do you have a client?  Who is the client? 

• Do you owe a duty of confidentiality to Teresa? 

 

Part 3 - You take Teresa’s documents back to your office to look into the case and you 

come across a business card from another legal services attorney.  You call Teresa to ask 

about this, and she states that was her lawyer but she fired her, though you cannot find 

any paperwork from the court confirming the withdrawal.  Again, Teresa is very agitated, 

is speaking quickly, and what she is saying does not make sense to you.  She says 

something about how the other attorney is working with the landlord and she doesn’t 

want you to contact her.  You also know this attorney as a longtime colleague and respect 

them professionally. 

 

Do you contact the attorney in an effort to investigate the case further? 

• Knowing that her capacity is questionable, should you follow Teresa’s directions? 

• Should protective action be considered given the threat of eviction? 
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Topic III -- Ethical Rules in Immigration Practice 

 

A. Introduction to Ethical Issues in Immigration Practice 

 

1. Concepts Covered 

 

a. Dual Representation 

 

b. Candor to the Tribunal/Withdrawal 

 

c. Informed Consent 

 

2. Ethical Rules Covered – New York Rules & Executive Office for Immigration 

Review (EOIR) rules   

 

a. New York Rule 1.1 – Competence - Generally, the Rule provides that a 

lawyer should provide “competent” representation to a client which 

requires “legal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation.”  

 

b. New York Rule 1.2(d) – Scope of Representation and Allocation of 

Authority Between Client and Lawyer - Generally, the Rule provides that 

a lawyer shall abide by the client's decisions concerning the objectives of 

representation and consult with the client as to the means by which they 

are pursued. Subpart (d) provides that a “[a] lawyer shall not counsel a 

client to engage, or assist a client, in conduct that the lawyer knows is 

illegal or fraudulent, except that the lawyer may discuss the legal 

consequences of any proposed course of conduct with the client.”   

 

c. New York Rule 1.4 –  Communication - This Rule provides what types of 

information a lawyer shall promptly inform a client of, including any 

decision or circumstance that requires the client's informed consent, 

information required by the court to be communicated to the client as well 

as material developments in the matter, including settlement and plea 

offers. The Rule provides other parameters for lawyer-client 

communication.  

 

d. New York Rule 1.6 – Confidentiality of Information - See description 

above on page 4 of this outline.  

 

e. New York Rule 1.7 – Conflict of Interest: Current Clients - This Rule 

governs the circumstances under which a lawyer shall not represent a 

client in the case of conflicts, namely: the representation will involve the 

lawyer in representing different interests or there is a significant risk that 

the lawyer's professional judgment on behalf of a client will be adversely 

affected by the lawyer's own financial, business, property or other 
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personal interests.  Certain representation is permitted if it meets the 

conditions for an exception which include the lawyer's reasonable belief 

that they will be able to provide competent and diligent representation to 

each affected client; the representation is not prohibited by law; the 

representation does not involve the assertion of a claim by one client 

against the other by the lawyer in the same litigation or proceeding and 

each affected client gives informed consent, confirmed in writing.  

 

f. New York Rule 1.9 – Duties to Former Clients - This Rule pertains to a 

lawyer's duty to a former client when it comes to agreeing to represent a 

new person in the same or a substantially related matter in which the 

person's interests are materially adverse to the former client.  This is not 

permitted unless the former client gives informed consent, confirmed in 

writing.  

 

g. New York Rule 1.16 – Declining or Terminating Representation - This 

Rule governs the circumstances in which a lawyer can decline to represent 

a potential client or terminate representation of a current client. Generally, 

a lawyer can decline representation when the lawyer knows or reasonably 

should  know that the person wishes to bring a legal action, assert defense 

or other position merely for the purposes of harassing or maliciously 

injuring any person or it is not warranted under existing law (unless 

supported by a good faith argument for an extension, modification or 

reversal of existing law). The rule specifies when withdrawal is 

mandatory, e.g., when the lawyer knows that representation will result in 

violation of the ethical rules or law, among other reasons; and when 

withdrawal is permitted, specifying thirteen circumstances, including 

where the lawyer reasonably believes the client is persisting in a course of 

action that is criminal or fraudulent; the client insists on taking an action 

with which the lawyer has a fundamental disagreement or the client fails 

to cooperate with representation, among others. In certain cases, the 

lawyer must obtain permission from the tribunal. Even where there is 

withdrawal, the lawyer is required to take steps to avoid foreseeable 

prejudice to the rights of the client.  

 

h. New York Rule 3.3 – Conduct Before a Tribunal - This Rule applies to 

attorney conduct before a court or other tribunal and includes prohibitions 

on making false statements, failing to correct false statements, failing to 

disclose controlling authority and offering evidence known to be false.  

 

i. Rule 3.3 Comment 10 – Remedial Measures - This comment 

relates to the remedial measures a lawyer must take when the 

lawyer has offered or used material evidence that it believed to be 

true but then subsequently learns is false. The lawyer must advise 

the client confidentially regarding the lawyer's duty of candor to 

the tribunal and seek the client's cooperation with respect to the 
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withdrawal or correction of false statements of evidence. If that 

fails, further remedial action is dictated, including what do if 

withdrawal is not permitted, including the divulgence of 

confidential information.  

 

i. New York Rule 4.1 – Truthfulness in Statements to Others - This Rule 

provides that in the course of representing a client, a lawyer shall not 

knowingly make a false statement of fact or law to a third person.  

 

j. EOIR Professional Conduct for Practitioners – 8 C.F.R. § 1003.102 - This 

rule sets forth the non-exclusive list of grounds for the board to impose 

disciplinary sanctions against a practitioner, including categories such as 

inappropriate receipt of fees; engaging in bribes or coercion; knowingly or 

with reckless disregard making a false statement of material fact or law or 

willfully misleading any person concerning any material and relevant 

matter relating to a case including knowingly or with reckless disregard 

offering false evidence; falsely certifying a copy of a document as being a 

true and complete copy of an original and many other grounds.   

 

B. Dual Representation 

 

1. Hypothetical: 

Lydia is a citizen of Venezuela who entered the United States with a tourist visa 

in January 2018. You represented her on an affirmative asylum application based 

on political opinion and she was referred to immigration court. She is now on the 

fast track asylum docket. In December 2018, Lydia told you that she married a 

USC, Ed, and he is willing to petition for a marriage-based green card for Lydia. 

• Can you (or should you) represent both Ed and Lydia in the marriage-based 

case? 

• If you do represent both Ed and Lydia, what language should be included in 

the dual representation retainer?  

 

2. Ethical Rules Implicated – New York Rules 

 

a. New York Rule 1.7 – Conflict of Interest: Current Clients - See 

description above on page 13.  

 

b. New York Rule 1.9 – Duties to Former Clients - See description above on 

page 14.  

 

c. New York Rule 1.16 – Declining or Terminating Representation - See 

description above on page 14.  
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C. Candor to the Tribunal/Withdrawal 

 

1. Hypothetical: 

You represent Muriel, a citizen of Haiti, in a defensive asylum case based on her 

involvement in an opposition political party.  When you submitted the I-589, 

Muriel gave a consistent and credible account of her activities, though she did not 

have much documentary proof to corroborate her story.   As her hearing date 

approaches and you are preparing her testimony, an inconsistency in Muriel’s 

story emerges, including that she in fact had been traveling outside Haiti during 

what had been a key event in her story.   You ask Muriel about this, and she says 

she was wrong about the date of the event, even though she had been very 

consistent about this initially and hadn’t had trouble remembering dates and 

events.  

• What do you do? 

 

After you question her further, Muriel admits that her story was based on the story 

of her friend who had won asylum, and she in fact had not been involved in any 

political party in Haiti and had fabricated the documents supporting her claim.  

She is still very afraid to go back to Haiti because of the general country 

conditions but not because of any political party affiliation. 

• How does this change your obligations?  

• What are your next steps? 

 

2. Ethical Rules Implicated – New York Rules & EOIR 

 

a. New York Rule 3.3 – Conduct Before a Tribunal - See description above 

on page 14.  

 

b. EOIR Professional Conduct for Practitioners – 8 C.F.R. § 1003.102 - See 

grounds for disciplinary action, some of which are described above on 

page 15. 

 

c. New York Rule 3.3, Comment 10 – Remedial Measures - See description 

above on pages 14-15.  

 

d. New York Rule 1.6 – Confidentiality of Information - See description 

above on page 4.  

 

e. New York Rule 1.16 – Declining or Terminating Representation - See 

description above on page 14.  

 

f. New York Rule 1.2(d) – Scope of Representation and Allocation of 

Authority Between Client and Lawyer - See description above on page 13.  

 

g. New York Rule 1.4 – Communication - See description above on page 13. 
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h. New York Rule 4.1 – Truthfulness in Statements to Others - See 

description above on page 15.  

 

D. Informed Consent 

 

1. Hypothetical:  

Client Hamza comes for a consultation about getting immigration status through 

her US citizen spouse.  She had come to the US from Egypt on a visitor visa last 

year, but overstayed her visa. She appears to have no other adverse factors, and 

wants to know if it is safe for her to apply for her green card based on marriage.  

• What warnings might you have to give, for Hamza to be able to give 

informed consent to the filing of such an application? 

 

Upon further discussion, it appears that Hamza has an arrest for NYPL 220.03, 

criminal possession of a controlled substance.  

• Given that all criminal history must be disclosed in an adjustment of status 

application (and would show up during routine fingerprinting), does this 

change anything? 

 

Hamza then mentions that about 10 years ago, she had tried to cross the border 

from Canada into New York without permission, was stopped, and turned away. 

She doesn’t recall if her fingerprints were taken.  She might have an “expedited 

removal order,” but is not sure.  One way to find out is to file a FOIA request the 

Department of Homeland Security. She wants to know whether it is safe to do so. 

• How do you advise Hamza? 

 

2. Ethical Rules Implicated – New York Rules 

 

a. New York Rule 1.4 – Communication - See description above on page  

13. 

 

b. New York Rule 1.1 – Competence - See description above on page 13. 
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Supplemental Reference Materials 

  

I. Limited Scope Representation 
 

• Office of Court Administration Administrative Order AO-285-16 (12/16/16) (stating the 

policy of New York courts to “support and encourage the practice of limited scope legal 

assistance in appropriate cases” and under specific circumstances),  

https://amlawdaily.typepad.com/AO-285-16-Policy%20Statement.pdf; see New York State 

United Court System Request for Public Comment on Proposed Guidelines for Attorneys 

Providing Limited Scope Legal Assistance to Clients in Civil Matters (6/22/18), 

https://www.nycourts.gov/LegacyPDFS/RULES/comments/PDF/LimitedScopeRepresentatio

n.pdf 

 

• New York State Bar Association, President’s Committee on Access to Justice, Report of the 

Subcommittee on Limited Scope Representation (11/5/16), 

https://www.nysba.org/WorkArea/DownloadAsset.aspx?id=71030. 

 

• American Bar Association Standing Committee on Ethics and Professional Responsibility, 

“Communication with Person Receiving Limited-Scope Legal Services,” Formal Opinion 

472 (11/30/15), 

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba

_formal_opinion_472.authcheckdam.pdf 

 

• New York County Lawyers Association Committee on Professional Ethics Op. 742 (2010), 

https://www.nycla.org/siteFiles/Publications/Publications1348_0.pdf. 

 

• Hon. Fern Fisher-Brandveen & Rochelle Klempner, Unbundled Legal Services:  Untying the 

Bundle in New York State, 29 Fordham Urb. L.J. 1107 (2001) (describing evolution of 

unbundled legal services, professional and ethical concerns, and recommending reforms to 

expand provision of unbundled legal services in New York, 

https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsre

dir=1&article=1834&context=ulj 

 

• Joel Stashenko, Value of  'Limited-Scope’ Representation to Civil Litigants Formally Noted 

by NY Courts, New York Law Journal (December 19, 2016) (reporting on New York Chief 

Administrative Judge’s formal endorsement of limited scope representation in appropriate 

cases), http://www.newyorklawjournal.com/id=1202775110760/Value-of-LimitedScope-

Representation-to-Civil-Litigants-Formally-Noted-by-NY-

Courts?mcode=0&curindex=0&curpage=ALL. 

 

• Philip Genty, The Promise and Potential Pitfalls of Limited Scope Representation and 

Unbundled Legal Services, Verdict, Vol. 21, No. 2 (April 2015) (providing overview of 

limited scope services and highlighting ethical issues).  
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II. Ethical Issues regarding Clients with Diminished Capacity 
 

• ABA Information on Capacity: 

http://www.americanbar.org/groups/law_aging/resources/capacity_assessment.html  

 

• What Lawyers Need to Know About Capacity: The Civil Context, Nassau County Bar 

Association. 

 

• Ethical Issues in Representing Clients with Diminished Capacity, Nancy Maurer, Albany 

Law School (contained in Representing People with Disabilities, 4th Ed., NYSBA, 2013) 

 

• New York State Bar Association, Committee on Professional Ethics, Opinion 746 (07/18/01), 

https://www.nysba.org/CustomTemplates/Content.aspx?id=5481.  

 

• New York City Bar Association, Formal Opinion 2018-1 (3/12/18), 

https://www.nycbar.org/member-and-career-services/committees/reports-

listing/reports/detail/formal-opinion-2018-1-protective-action-and-disclosures-of-

confidential-information-to-benefit-a-prospective-client-with-diminished-capacity 

 

III. Ethical Issues in Immigration Practice  

 

• AILA Doc. No. 16110105, Dated November 1, 2016. Ethical Considerations Related to 

Affirmatively Filing an Application for Asylum for the Purpose of Applying for Cancellation 

of Removal and Adjustment of Status for a Nonpermanent Resident 

https://www.aila.org/practice/ethics/ethics-resources/2016-2019/submitting-an-affirmative-

asylum-app-ethical-qs  

 

• AILA Doc. No. 17042632. Bite-Sized Ethics: Final Orders, Enforcement Priorities, and 

Moving to Evade Arrest https://www.aila.org/practice/ethics/ethics-resources/bite-sized-

ethics/bite-sized-ethics-final-orders-enforcement 

 

• AILA Doc. No. 18051560. Bite-Sized Ethics: Choosing Between Loyalty and Lying 

https://www.aila.org/practice/ethics/ethics-resources/2016-2019/choosing-between-loyalty-

and-lying  

 

• AILA Doc. No. 19021430. Bite-Sized Ethics: Asylum and Adult Mental Impairment 

https://www.aila.org/practice/ethics/ethics-resources/2016-2019/bite-sized-ethics-asylum-

and-adult-mental-impair  

 

• AILA Doc. No. 10081663. A Primer on the Ethical Considerations in Family-Based 

Immigration Practice https://www.aila.org/practice/ethics/ethics-resources/2005-2011/a-

primer-on-the-ethical-considerations-in-family  

 

• Cyrus Mehta, Counterpoint: Ethically Handling Conflicts Between Two Clients Through the 

“Golden Mean” (August 15, 2007),  https://cyrusmehta.com/blog/2007/10/04/counterpoint-

ethically-handling-conflicts-between-two-clients-through-the-golden-mean-3/ 
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Legal Ethics Resources 
Philip M. Genty, Columbia Law School (4/16/19) 

 

NY Rules of Professional Conduct and Comments - available from the NYS Bar 

Association at: http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=50671. 

 

Note that the Rules have been adopted as Joint Rules of the Departments of the Appellate 

Division (22 N.Y.C.R.R. Part 1200) and are applicable to all NYS attorneys. The 

comments have not been adopted by the courts, so while they provide guidance, they are 

not technically binding. 

 

Formal Ethics Opinions:  

NYS Bar Association: https://www.nysba.org/Ethics/ 

NYC Bar Association: https://www.nycbar.org/member-and-career-

services/committees/reports-listing/reports////573403eda6a763482d8682b0///1/10 

 

Research resources (information provided by Columbia Law School Reference 

Librarians, Arthur W. Diamond Law Library): 

 
There is no comprehensive source that includes all ethics opinions from state bars and courts. As 

a practical matter, detailed research would involve looking at the individual state 

sources/websites to make sure you weren't missing material not picked up in the selected ethics 

opinion coverage of the national databases.  

 

That said, the best source for wide reaching coverage is probably the ABA/BNA Lawyers' Manual 

on Professional Conduct, though it isn't comprehensive. It is available in electronic format via 

Bloomberg Law.  

 

In Bloomberg Law, type ABA/BNA Lawyers' Manual on Professional Conduct into the main 

search bar, but do not hit enter or Go. There will be two options in the Go To menu - 1) ABA/BNA 

Lawyers' Manual on Professional Conduct, Current Reports and 2) ABA/BNA Lawyers' Manual 

on Professional Conduct Sources. The former is a current awareness tool, with a new 

newsletter/report published every two weeks and Breaking News in-between. The latter "contains 

all of Bloomberg BNA's ABA/BNA Lawyers' Manual on Professional Conduct sources, 

including ABA ethics opinions, model rules and standards, practice guides, state ethics opinions 

and law reports." If you select it, you can then run keyword searches in just those sources.  

 

Lexis Advance and Westlaw also both have selected coverage of ethics opinions, though far less 

than their case law coverage. In Lexis Advance, click on Practice Area or Industry, then click 

on Legal Ethics, then on All Legal Ethics Cases for court decisions or on All Legal Ethics 

Administrative Materials to search the limited ethics opinion coverage. In Westlaw, click 

on Administrative Decisions & Guidance (under Content Types), then on Ethics & Disciplinary 

Opinions to search opinions released by state bar associations or committees on ethics from select 

states (with varied coverage in even those select states).  

 

Note that, although Bloomberg Law, Lexis Advance, and Westlaw all have select coverage, it 

isn't the same select coverage, so you may find (for example) material in Bloomberg Law that 

isn't in Westlaw, or material in Lexis Advance that isn't in Bloomberg Law. Even looking in all 3 

may not pick up relevant ethics opinions that are available only from the state source.  
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Ethics Hotline (NYC Bar Association)  

https://www.nycbar.org/member-and-career-services/ethics/hotline: 

 

New York lawyers faced with ethical questions regarding their own prospective conduct 

can reach the Ethics Hotline through Customer Relations at 212.382.6663. 

The Ethics Hotline is operated and staffed by members of the Committee on Professional 

Ethics (the "Committee"). These volunteers respond to inquiries made by lawyers 

admitted in New York who face ethical questions regarding their own prospective 

conduct.  The purpose of the Hotline is to provide informal guidance to callers in 

accordance with the New York Rules of Professional Conduct (the "New York Rules"). 

Any information provided in response to a Hotline inquiry is merely the opinion of the 

Committee member answering the call. It is not the opinion of the Committee as a whole. 

The information provided in response to a Hotline inquiry does not constitute legal 

advice. If the matter involves complex issues, or implicates a substantive area of law, you 

may wish to retain professional ethics counsel. 

Callers should be aware of the following guidelines before calling the Ethics Hotline: 

1. The Hotline only provides guidance to lawyers admitted to practice in New York about 

the New York Rules. 

2. The Hotline only provides guidance concerning the caller's own prospective conduct. We 

do not answer questions about past conduct or the conduct of other lawyers. 

3. The Hotline does not provide legal advice or answer questions of law. 

4. The Hotline does not answer questions about the unlicensed practice of law (UPL). UPL 

is governed by statutory law, not the New York Rules and is, therefore, outside the 

Committee's jurisdiction. 

5. The Hotline provides general guidance. Due to the limited information we can obtain 

during a brief and informal telephone conversation, we cannot provide a definitive 

answer to Hotline questions. 

6. The Hotline does not answer questions that are the subject of a pending legal proceeding 

or are before a grievance committee. 

7. Although it is the Committee's policy to maintain confidentiality of all Hotline inquiries, 

callers should be aware that the information is not protected by the attorney-client 

privilege or RPC 1.6. 

8. The Ethics Hotline does not respond to complaints or inquiries regarding unethical 

conduct of other lawyers. Any such complaints or inquiries should be addressed to the 

Grievance or Disciplinary Committee for the county in which the lawyer practices (see 

http://www.nycourts.gov/attorneys/grievance/). 

9. Lawyers who call the Ethics Hotline are required to provide their full name and telephone 

numbers. 

Before making a call to the Hotline, a lawyer may wish to refer to the Frequently Asked 

Ethics Questions section ("FAQs") of the New York City Bar Association Ethic's 

webpage. Please note that the FAQs are intended to provide general guidance on ethical 

questions. 



ETHICS FOR PUBLIC INTEREST 
LAWYERS IN THESE DEMANDING TIMES

INTRODUCTION TO ETHICAL ISSUES IN 
IMMIGRATION PRACTICE

Victoria Neilson, Managing Attorney, CLINIC
Sarah Nolan, Supervising Attorney, NYLAG

Hasan Shafiqullah, Attorney-in Charge, The Legal Aid Society
Gemma Solimene, Clinical Associate Professor of Law, Fordham Law School



DUAL 
REPRESENTATION



Hypo On Dual Representation 

Lydia is a citizen of Venezuela who entered the United States with a 
tourist visa in January 2018. You represented her on an affirmative 
asylum application based on political opinion and she was referred 
to immigration court. She is now on the fast track asylum docket. In 
December 2018, Lydia told you that she married a USC, Ed, and he 
is willing to petition for a marriage-based green card for Lydia. Can 
you (or should you) represent both Ed and Lydia in the marriage-
based case? If you do represent both Ed and Lydia, what language 
should include in the dual representation retainer?



After you have signed a dual representation retainer with Ed and Lydia 
and filed the I-130 “Petition for Alien Relative” with USCIS, Lydia calls you 
in tears. She tells you that she spent the night in the hospital because Ed 
came home drunk and beat her. While this is the first time he’s become 
physically violent, Lydia confides that Ed drinks heavily and is often 
emotionally abusive. What are your obligations at this point? Can you 
continue to represent Lydia on her asylum application? 



Rule 1.7 Conflict Of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a 
reasonable lawyer would conclude that either: (1) the representation will involve 
the lawyer in representing differing interests; … (b) Notwithstanding the existence 
of a concurrent conflict of interest under paragraph (a), a lawyer may represent a 
client if: (1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; (2) the 
representation is not prohibited by law; (3) the representation does not involve the 
assertion of a claim by one client against another client represented by the lawyer 
in the same litigation or other proceeding before a tribunal; and (4) each affected 
client gives informed consent, confirmed in writing.



Rule 1.9 Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter 
shall not thereafter represent another person in the same or a 
substantially related matter in which that person’s interests 
are materially adverse to the interests of the former client 
unless the former client gives informed consent, confirmed in 
writing.



Rule 1.16: Declining Or Terminating 
Representation

(b) Except as stated in paragraph (d), a lawyer shall withdraw 
from the

representation of a client when:

(1) the lawyer knows or reasonably should know that the 
representation

will result in a violation of these Rules or of law;



CANDOR TO THE 
TRIBUNAL/WITHDRAWAL



You represent Muriel, a citizen of Haiti, in a defensive asylum case based 
on her involvement in an opposition political party.  When you submitted 
the I-589, Muriel gave a consistent and credible account of her activities, 
though she did not have much documentary proof to corroborate her 
story.   As her hearing date approaches and you are preparing her 
testimony, an inconsistency in Muriel’s story emerges, including that she 
in fact had been traveling outside Haiti during what had been a key event 
in her story.   You ask Muriel about this, and she says she was wrong 
about the date of the event, even though she had been very consistent 
about this initially and hadn’t had trouble remembering dates and 
events.  What do you do? 



After you question her further, Muriel admits that her story was 
based on the story of her friend who had won asylum, and she in 
fact had not been involved in any political party in Haiti and had 
fabricated the documents supporting her claim.  She is still very 
afraid to go back to Haiti because of the general country conditions 
but not because of any political party affiliation.

How does this change your obligations? What are your next steps?



Rule 3.3: Conduct Before a Tribunal
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer;

***

(3) offer or use evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a 
witness called by the lawyer has offered material evidence and the lawyer comes to know of its 
falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to 
the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a 
criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client before a tribunal and who knows that a person intends to 
engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding 
shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) apply even if compliance requires disclosure of 
information otherwise protected by Rule 1.6.



Rule 1.0 - Terminology

(w) “Tribunal” denotes a court. . .  administrative agency or other body acting in 

an adjudicative capacity. A[n]. .  administrative agency or other body acts in an 

adjudicative capacity when a neutral official, after the presentation of evidence 

or legal argument by a party or parties, will render a legal judgment directly 

affecting a party’s interests in a particular matter.

(k) “Knowingly,” “known,” “know,” or “knows” denotes actual knowledge of the 

fact in question. A person’s knowledge may be inferred from circumstances. 



EOIR Professional Conduct for 
Practitioners – 8 CFR § 1003.102

A practitioner who falls within one of the following categories shall be 
subject to disciplinary sanctions in the public interest if he or she: ***

(c) Knowingly or with reckless disregard makes a false statement of 
material fact or law, or willfully misleads, misinforms, threatens, or 
deceives any person (including a party to a case or an officer or 
employee of the Department of Justice), concerning any material and 
relevant matter relating to a case, including knowingly or with reckless 
disregard offering false evidence. If a practitioner has offered material 
evidence and comes to know of its falsity, the practitioner shall take 
appropriate remedial measures.



Rule 3.3 Comment 10 - Remedial Measures
A lawyer who has offered or used material evidence in the belief that it was true may 
subsequently come to know that the evidence is false. . . 

The advocate’s proper course is to remonstrate with the client confidentially, advise the 
client of the lawyer’s duty of candor to the tribunal, and seek the client’s cooperation 
with respect to the withdrawal or correction of the false statements or evidence. If that 
fails, the advocate must take further remedial action. If withdrawal from the 
representation is not permitted or will not undo the effect of the false evidence, the 
advocate must make such disclosure to the tribunal as is reasonably necessary to 
remedy the situation, even if doing so requires the lawyer to reveal confidential 
information that otherwise would be protected by Rule 1.6. It is for the tribunal then to 
determine what should be done, such as making a statement about the matter to the 
trier of fact, ordering a mistrial, taking other appropriate steps or doing nothing.



Rule 1.6: Confidentiality of Information

(b) A lawyer may reveal or use confidential information to the extent that the 
lawyer reasonably believes necessary:
***
(3) to withdraw a written or oral opinion or representation previously given by 
the lawyer and reasonably believed by the lawyer still to be relied upon by a third 
person, where the lawyer has discovered that the opinion or representation was 
based on materially inaccurate information or is being used to further a crime or 
fraud;
***
(6) when permitted or required under these Rules or to comply with other law or 
court order.



Rule 1.16: Declining or Terminating 
Representation

(b) Except as stated in paragraph (d), a lawyer shall withdraw 
from the representation of a client when:
(1) the lawyer knows or reasonably should know that the 
representation will result in a violation of these Rules or of law;



Other Ethical Rules Implicated:

Rule 1.2 (d) - Scope of Representation and Allocation of Authority Between 
Client and Lawyer: (d) A lawyer shall not counsel a client to engage, or assist 
a client, in conduct that the lawyer knows is illegal or fraudulent, except that 
the lawyer may discuss the legal consequences of any proposed course of 
conduct with a client.

Rule 1.4 - Communication: (a) A lawyer shall:… (5) consult with the client 
about any relevant limitation on the lawyer’s conduct when the lawyer knows 
that the client expects assistance not permitted by these Rules or other law.

Rule 4.1 - Truthfulness in Statements to Others: In the course of representing 
a client, a lawyer shall not knowingly make a false statement of fact or law.



INFORMED CONSENT



Client Hamza comes for a consultation about getting 
immigration status through her US citizen spouse.  She had 
come to the US from Egypt on a visitor visa last year, but 
overstayed her visa. She appears to have no other adverse 
factors, and wants to know if it is safe for her to apply for her 
green card based on marriage. What warnings might you have 
to give, for Hamza to be able to give informed consent to the 
filing of such an application?



Upon further discussion, it appears that Hamza has an arrest 
for NYPL 220.03, criminal possession of a controlled 
substance. Given that all criminal history must be disclosed in 
an adjustment of status application (and would show up 
during routine fingerprinting), does this change anything?



Hamza then mentions that about 10 years ago, she had tried 
to cross the border from Canada into New York without 
permission, was stopped, and turned away. She doesn’t recall 
if her fingerprints were taken.  She might have an “expedited 
removal order,” but is not sure.  One way to find out is to file a 
FOIA request the Department of Homeland Security. She wants 
to know whether it is safe to do so.



Rule 1.0 - Terminology:

(j) “Informed consent” denotes the agreement by a person to a 
proposed course of conduct after the lawyer has 
communicated information adequate for the person to make 
an informed decision, and after the lawyer has adequately 
explained to the person the material risks of the proposed 
course of conduct and reasonably available alternatives



Rule 1.4 - Communication: 

(a) A lawyer shall:
(1) promptly inform the client of:

(i) any decision or circumstance with respect to which the 
client’s informed consent, as defined in Rule 1.0(j), is 
required by these Rules;

***
(2) reasonably consult with the client about the means by which 
the client’s objectives are to be accomplished;
***

(b) A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the 
representation.



Rule 1.1 - Competence:

(c) A lawyer shall not intentionally:
***
(2) prejudice or damage the client during the course of the 
representation except as permitted or required by these Rules.
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