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Speaker Bio 

Professor Doris “Wendy” Greene 

Professor, Drexel University School of Law 

The daughter of American civil rights activists, Professor Doris “Wendy” Greene is a trailblazing 
U.S. anti-discrimination law scholar, teacher, and advocate who has devoted her professional life’s 
work to advancing racial, color, and gender equity in workplaces and beyond.  Professor Greene’s 
legal scholarship and public advocacy have generated civil rights protections for victims of 
discrimination throughout the United States. A visionary, she is the architect of two new legal 
constructs recognized within anti-discrimination law theory and praxis: “misperception 
discrimination” and “grooming codes discrimination.” Her internationally recognized publications 
in these areas have shaped the enforcement stance of the Equal Employment Opportunity 
Commission (EEOC), human rights agencies, administrative law judges, federal courts, and civil 
rights organizations. Notably, the definition of race she proposed in her groundbreaking 2008 
article, Title VII: What’s Hair (and Other Race-Based Characteristics) Got to Do with It?, the 
Eleventh Circuit and Ninth Circuit Courts of Appeal have endorsed as a legal authority on the 
social construction of race and as a practicable definition for federal constitutional decision-
making respectively. Additionally, Professor Greene’s published definition of race is being 
adopted by legislators in history-making civil rights legislation known as the C.R.O.W.N. Acts 
(Creating a Respectful and Open World/Workplace for Natural Hair Acts): the first laws in the 
United States—in fact, in the world—to recognize race discrimination embodies discrimination 
African descendants encounter based upon their natural and protective hairstyles like afros, twists, 
locs, and braids.  

Teen Vogue, Now This News, and BBC World News have celebrated Professor Greene for her 
pioneering role in securing legal redress for grooming codes discrimination—from serving as a 
legal expert for the C.R.O.W.N. Acts and parallel legislation on state and federal levels; testifying 
on their behalf in legislative hearings; to publishing seminal legal scholarship which has informed 
landmark enforcement guidance declaring natural hair discrimination constitutes unlawful race 
discrimination in workplaces, public accommodations, and schools. As one of the world’s leading 
legal experts on this global civil rights issue, she, too, is the Founder of the #FreeTheHair campaign 
and the author of a forthcoming book, #FreeTheHair: Locking Black Hair to Civil Rights 
Movements, under contract with the University of California Press.   

A vibrant and natural communicator, Professor Greene is frequently invited to educate diverse 
constituencies on civil rights issues and myriad matters pertaining to diversity, equity, and 
inclusion. Greene has delivered over 100 professional presentations throughout the United States 
and in four continents. And, as one of few U.S. legal academics engaged in the study of 
comparative slavery and race relations in the Americas and Caribbean, she has delivered the Logan 
Lecture on the African Diaspora and/or Black History at Howard University, the inaugural Black 
History Month Keynote Address at Washington and Lee University, and the C. Clyde Ferguson, 
Jr. Annual Lecture at Howard University School of Law, and she recently launched Black History 
Month 2020 celebrations at the University of South Carolina along with McGill University 
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(Montreal, Quebec, Canada) as lecturer for the Opening Ceremony held at the McGill University 
Faculty of Law.  

In 2014, Diverse: Issues in Higher Education magazine named Professor Greene one of 12 
“Emerging Scholars” and in 2015, she earned the Law and Society Association John Hope Franklin 
Prize celebrating exceptional scholarship in the field of race, racism, and the law. Since entering 
the legal academy in 2007, she has inaugurated two Scholars in Residence programs at the 
University of California-Irvine School of Law’s Center on Law, Equality, and Race (CLEaR) in 
2018 and at St. Thomas University School of Law (Miami) in 2014.  Additionally, she has served 
as: a Scholar in Residence at Texas Southern University Thurgood Marshall School of Law in 
2015; the Frances Lewis Scholar in Residence at Washington and Lee University School of Law 
(Fall 2019); a Visiting Professor at Washington and Lee University School of Law (Spring 2019); 
and as a Visiting Professor at the University of Iowa and the University of Kentucky Colleges of 
Law.  

Presently, Professor Greene is the first tenured African American woman on the Drexel University 
Kline School of Law faculty in Philadelphia, Pennsylvania. Prior to joining the Drexel Law faculty, 
she was a faculty member at Samford University’s Cumberland School of Law (in Birmingham, 
Alabama) from 2007-2012. At Cumberland, she likewise made institutional history as one of the 
youngest women and women of color to attain tenure and full professorship while earning multiple 
awards for excellence in teaching, scholarship, and service. 

Deeply devoted to public and professional service, Professor Greene is a member of: the Executive 
Boards of the Association of American Law Schools (AALS) Law Schools Section on 
Constitutional Law, Section on Employment Discrimination, and the Section on Law and the 
Humanities; the editorial board of the Employee Rights and Employment Law Policy Journal 
housed at Chicago-Kent College of Law; and the Lutie Lytle Black Women Law Faculty Writing 
Workshop Program Planning Committee. Greene is a past chair of the AALS Section on Women 
in Legal Education (the largest AALS Section) and has previously served on the American Civil 
Liberties Union (ACLU) of Alabama Board of Directors, the 2015 American Society for Legal 
History Program Committee, the Birmingham Civil Rights Summer Voting Rights Series Steering 
Committee, the Birmingham Civil Rights Institute Human Rights Symposium Community 
Advisory Committee, the National Bar Association Law Professors Division Executive 
Committee, the National Chair’s Education Task Force for the National Black Law Students 
Association, and the Southeast/Southwest People of Color Legal Scholarship Conference 
Executive Committee. 

 A native of Columbia, South Carolina, Professor Greene is a graduate of Xavier University of 
Louisiana (B.A. cum laude with Honors in English and a double-minor in African American 
Studies and Spanish); Tulane University School of Law (J.D.); and The George Washington 
University School of Law (LL.M.).  
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Black Women Can’t Have Blonde Hair . . . in 
the Workplace 

D. Wendy Greene* 

I.  INTRODUCTION 

Paulette Caldwell’s pioneering “hair piece”1 situated Black2 women’s 
hairstyle choices and the constraints placed upon them in making these 
choices within much needed historical and contemporary social context. 
Professor Caldwell presented a compelling appraisal of the infamous “braids 
case,” Rogers v. American Airlines,3 and in doing so, offered a poetic, 
personal narrative which gave a voice to the game of tug-of-war that Black 
 

* Associate Professor of Law, Cumberland School of Law at Samford University. B.A., cum laude, 
Xavier University of Louisiana, 1999; J.D., Tulane University Law School, 2002; LL.M., The 
George Washington University School of Law, 2008. wendy.greene@samford.edu. This article is 
inspired by the work of Professor Paulette Caldwell, to whom I am very grateful for igniting the 
legal conversation on the intersection between race, gender, justice, and hair, and for her genuine 
support and encouragement. Many thanks to The Journal of Gender, Race & Justice for the 
invitation to participate in this important symposium on intersectionality and the law and for the 
exceptional work of the editors in preparing this piece for publication. For the brainstorming 
sessions at various stages of this article, I extend my appreciation to: Professors Angela Onwuachi-
Willig, Trina Jones, Natasha Martin, Mario Barnes, D. Aaron Lacy, Deleso Alford Washington, 
Jamie Fox, Cassandra Adams, LaJuana Davis, Alyssa DiRusso, Bob Greene, and Belle Stoddard; 
Milton and Doris Glymph Greene, Kimberly Greene and Charmayne Fillmore; and to the students in 
my Fall 2010 employment discrimination course. This Article benefitted greatly from presentations 
at: the University of Iowa College of Law; Cumberland School of Law at Samford University; 
Stetson University College of Law; the Third National People of Color Legal Scholarship 
Conference at Seton Hall University School of Law; and the Critical Race Studies Symposium at the 
UCLA School of Law. Additionally, this Article greatly benefitted from the support of my family, 
friends, and the Cumberland School of Law administration and faculty.  

 1. Paulette M. Caldwell, A Hair Piece: Perspectives on the Intersection of Race and Gender, 
1991 DUKE L.J. 365 (1991).  

 2. Professor Kimberlé Crenshaw has explained that “Black” deserves capitalization because 
“Blacks like Asians [and] Latinos . . . constitute a specific cultural group and, as such, require 
denotation as a proper noun.” Kimberlé Williams Crenshaw, Race, Reform, and Entrenchment: 
Transformation and Legitimation in Antidiscrimination Law, 101 HARV. L. REV. 1331, 1332 n.2 
(1988) (citing Catharine A. MacKinnon, Feminism, Marxism, Method and State: An Agenda for 
Theory, 7 SIGNS 515, 516 (1982)). Additionally, Professor Neil Gotanda contends that the 
capitalization of Black is appropriate since it “has deep political and social meaning as a liberating 
term.” Neil Gotanda, A Critique of “Our Constitution is Colorblind”, 44 STAN. L. REV. 1, 4 (1991). 
I agree with both Professors Crenshaw and Gotanda and for both reasons throughout this Article 
when I reference people of African descent individually and collectively the word, Black, will be 
represented as a proper noun. However, I maintain the preference of authors to whom I cite directly 
as it pertains to their reference of particular racial groups with proper nouns. 

 3. Rogers v. American Airlines, 527 F. Supp. 229 (S.D.N.Y. 1981). 
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women play with their hair from childhood to adulthood: to relax or “press 
it;” to wear it straightened or natural; to cut or to “grow it long;” to braid or 
wear it “out;” to “wrap it,” roll it, or plaid it; to put a weave in it or put a wig 
over it; to twist, braid, or lock it; to color, highlight, or not to color at all.4 
Professor Caldwell illustrated that Black women’s deliberations over their 
hair may be shared to a certain extent by all women; however, the extent to 
which these decisions are emotional, personal, political, and professional 
(and often driven by fears of the resulting consequences) are unique to the 
Black women’s experience—historically and contemporarily.5 This 
experience is deeply rooted in American6 constructs of race, racism, and 
racial hierarchy out of which a particular negative stigmatization of Black 
women’s hair and resulting separation,7 discrimination,8 and 
 

 4. See also Angela Onwuachi-Willig, Another Hair Piece: Exploring New Strands of 
Analysis Under Title VII, 98 GEO. L.J. 1079 (2010) (detailing the impact of hair style choices on 
Black women’s financial, emotional, and physical well-being). 

 5. Caldwell, supra note 1, at 368–71.  

 6. The negative stigma associated with Black women’s natural hair is not only a U.S. 
phenomenon. Throughout the Americas, Black women’s natural hair texture has been ostracized, 
denigrated, and stigmatized. Indeed, in 1996 a Brazilian judge enjoined a Brazilian singer, Tíririca, 
from performing publicly her popular country-rock song entitled “Look at Her Hair,” which likened 
Black women’s hair to “steel wool” and to the “smell of a skunk.” See Rebecca Reichmann, 
Introduction, in RACE IN CONTEMPORARY BRAZIL 1, 28 (Rebecca Reichmann ed., 1999). A 
sampling of the song lyrics is as follows:  
 

Look, look, look at her hair 
It looks like a brillo to scrub a pan 
When she passes by, she gets my attention 
But her hair, it’s hopeless 
Her stink almost made me faint  

EDWARD E. TELLES, RACE IN ANOTHER AMERICA: THE SIGNIFICANCE OF SKIN COLOR IN BRAZIL 
154 (2004). See also Tanya Katerí Hernández, Latino Inter-Ethnic Employment Discrimination and 
the “Diversity” Defense, 42 HARV. C.R-C.L. L. REV. 259, 270–71 (2007) (explaining that interviews 
with young Dominican women in a New York Dominican hair salon confirm that the “pervasive 
Latin American/Caribbean racialized denigration of curly African hair as ‘bad’ and straight 
European hair as ‘good,’ is deeply imbedded in the Latin American/Caribbean culture and further 
illustrate that “anti-Black racism” is propagated to younger generations of Dominicans who migrate 
to the United States and thus a racialized hierarchy of physical characteristics is maintained within 
the Dominican diaspora in the United States) (citing Ginetta E. B. Candelario, Situating Ambiguity: 
Dominican Identity Formations 339, 360–81 (2000) (unpublished Ph.D. dissertation, City University 
of New York)).  

 7. Historically, both de facto practices and de jure policies produced racially segregated hair 
salons because of the pejorative stigma associated with Black women’s hair as “kinky” and “bad;” 
these kind of negative associations imputed to Black women’s hair continue to serve as the basis for 
exclusion of Black women who attempt to patronize white hair salons. See Constance Dionne 
Russell, Styling Civil Rights: The Effect of § 1981 and the Public Accommodations Act on Black 
Women’s Access to White Stylists and Salons, 24 HARV. BLACKLETTER L.J. 189, 197–99 (2008).  

 8. See Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427 (4th Cir. 2006). Seandria Denny 
bought her mother, Jean Denny, a spa package, which included hair styling, from the Elizabeth 
Arden Red Door Salon in northern Virginia. Id. While Jean Denny received her spa treatment, 
Seandria Denny requested that hair color be added to her mother’s schedule of services. Id. 
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marginalization9 manifested in both private and public spheres. Accordingly, 
Caldwell criticized the Rogers court’s unqualified endorsement of American 
Airlines’ policy that prohibited employees who worked with the public from 
wearing cornrows; its failure to recognize that this policy specifically 
implicated Black women; and thereby, the court’s role in perpetuating the 
stigmatization, subordination, and exclusion of Black women based upon 
their hair choices.10 Thus, in her seminal “hair piece,” Caldwell explicated 
that employers’ regulation of Black women’s ability to wear braided 
hairstyles in the workplace is not merely a function of harmless business 
prerogative but precisely an operation of discrimination at the intersection of 
race and gender.11  

Inspired by the work of Paulette Caldwell, this Article likewise reflects 
on the role of hair in Black women’s attainment and maintenance of equal 
employment opportunities. Accordingly, this Article builds upon Professor 
Caldwell’s article and additional legal scholarship addressing the unique 
limitations that employers’ hair requirements place upon Black women.12 
 
Allegedly, the salon’s receptionist informed Denny that a problem existed because “the salon ‘did 
not do black people’s hair.’” Id. In 2004, Seandria and Jean Denny sued Elizabeth Arden Salons for 
race discrimination in violation of Title II of the Civil Rights Act of 1964 prohibiting race 
discrimination in “places of public accommodation.” Id. The Fourth Circuit affirmed the district 
court’s decision that the salon was not a “public accommodation” within the meaning of Title II and 
the lower court’s dismissal of the Dennys’ lawsuit. Id. For a critique of the Fourth Circuit’s 
interpretation of Title II’s definition of a public accommodation in the Denny case, see Michael F. 
Roessler, We Are Not Amused: The Narrow Interpretation of Title II’s Place-of-Entertainment, 85 
N.C. L. REV. 1259 (2007). See also, Radiance A. Walters, Comment, Denny v. Elizabeth Arden 
Salons, Inc.: Condoning Race Discrimination in Resembling Places of Public Accommodation 
Under Title II, 8 U. MD. L.J. RACE RELIGION GENDER & CLASS 407 (2008).  

 9. In June 2010, a Seattle, Washington news station reported that a local elementary school 
teacher permanently removed an eight year old girl of biracial parentage—her mother is white and 
her father is Black—from her honors classroom to a regular classroom because the teacher found the 
smell of the Organic Root Stimulator’s Olive Oil Moisturizing Hair Lotion (a hair product targeted 
for African Americans) used on the young girl’s hair unpleasant. See Tonya Mosley, Child Removed 
from Class Because of Hair Product, KING5.COM, June 4, 2010, http://www.king5.com/news/ 
education/Child-Removed-from-Class-Beacuse-of-Hair-Product-95645359.html. Seattle hairstylist 
Danyale Thomas commented that “singling out a biracial child about her hair in front of her peers is 
damaging.” Id.  

 10. Caldwell, supra note 1, at 371–72. 

 11. Id.  

 12. See, e.g., Onwuachi-Willig, supra note 4, at 1125 (demonstrating that antidiscrimination 
law reinforces hair requirements that do not reflect the biological nature of Black women’s hair; 
thereby, Black women suffer deleterious “temporal, financial, and health costs” in conforming to 
these requirements); Ashleigh Shelby Rosette & Tracy L. Dumas, The Hair Dilemma: Conform to 
Mainstream Expectations or Emphasize Racial Identity, 14 DUKE J. GENDER L. & POL’Y 407 (2007) 
(explaining the various reasons that Black women negotiate their hairstyles to conform to societal 
and professional expectations); Michelle L. Turner, The Braided Uproar: A Defense of My Sister’s 
Hair and a Contemporary Indictment of Rogers v. American Airlines, 7 CARDOZO WOMEN’S L.J. 
115, 147–152 (2001) (arguing for First Amendment protection of Black women’s hair choices); 
Monica C. Bell, The Braiding Cases, Cultural Difference, and the Inadequate Protection of Black 
Women Consumers, Comment, 19 YALE J.L. & FEMINISM 125 (2007) (examining the harms of 
deregulating the braiding industry because of wholesale “cultural deference” to some Black 
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This Article also adds a dimension to legal scholarship on “hair cases” that 
Black women have initiated under antidiscrimination laws in that it 
introduces a recent string of “hair stories” involving the regulation of Black 
women’s blonde hair in the workplace. At first glance, these “hair stories” 
appear unlawful, unreasonable, and unfathomable, as it is difficult to 
imagine that an employer would prohibit and could lawfully bar Black 
women from wearing blonde hair in the twenty-first century. However, these 
cases illustrate that modern employers have exacted a “no blonde hair in the 
workplace” ban that’s singularly applied to Black women, and courts have 
ruled disparately regarding the legality of this proscription. 

This Article first outlines the key federal antidiscrimination laws that 
prohibit employment discrimination on the basis of race and applicable 
theories of discrimination. It also discusses briefly the genesis of the 
intersectionality critique Professor Kimberlé Crenshaw advanced in her 
landmark piece, Demarginalizing the Intersection of Race and Sex: A Black 
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory, and 
Antiracist Politics.13 Part III introduces one of three blonde hair stories 
examined in this Article, Santee v. Windsor Court Hotel, and situates this 
case in relation to the seminal “hair” or “braids” case involving Black 
women, Rogers v. American Airlines, and a more recent “braids” case, Pitts 
v. Wild Adventures. Part IV surveys the latest of Black women’s hair stories: 
two legal narratives of Black women whose employment was terminated 
because they were Black women who donned blonde hair. These cases 
reveal that stigmatization and stereotyping, power and privilege, and 
inclusion and exclusion are at the heart of raced and gendered hairstyle 
prohibitions. This Part evaluates the trilogy of blonde hair stories and 
delineates the potential and the limitations of redressing discrimination that 
Black women experience at the intersection of race and gender within our 
current antidiscrimination framework. 

Part V briefly considers the spectrum of blanket prohibitions that have 
applied to Black women’s hair over the past thirty years—no afros, braided 
hairstyles, and blonde hair—and contends that courts have given employers 
free reign to impose conflicting demands on Black women. In so doing, 
courts have constructed a narrow space in which Black women can wear 
their hair without reprobation, termination, or exclusion. Therefore, with 
respect to hair, Black women’s freedom, autonomy, and privilege are 
constrained in ways that are unique to Black women. This Article concludes 
by arguing that hair proscriptions, though largely viewed as irrelevant to 
equal employment opportunity, are indeed critical to Black women’s ability 
to acquire and maintain employment. Thus, it is imperative that our 
 
braiders).  

 13. Kimberlé Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist 
Critique of Antidiscrimination Doctrine, Feminist Theory, and Antiracist Politics, 1989 U. CHI. 
LEGAL F. 139. 
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antidiscrimination law begin to address, in a meaningful and consistent 
fashion, the particular discrimination that Black women suffer pursuant to 
employers’ arbitrary hair regulations. 

II.  A BRIEF OVERVIEW OF STATUTES PROSCRIBING RACE DISCRIMINATION 
IN EMPLOYMENT 

Black women have utilized both Section 1981 of the Civil Rights Act of 
1866 and Title VII of the Civil Rights Act of 1964 to challenge employers’ 
regulations of their hairstyles. Section 1981 affords every individual the 
same right to “make and enforce contracts . . . as is enjoyed by white 
citizens.”14 Courts have interpreted Section 1981 to prohibit intentional race 
and color discrimination in the employment context.15 In 1964, Congress 
enacted one of its most notable pieces of civil rights legislation and in doing 
so specifically prohibited employment discrimination. Accordingly, Section 
703(a) of Title VII of the Civil Rights Act of 1964 made it unlawful for 
employers  

to fail or refuse to hire or to discharge any individual or otherwise 
discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment 
because of such individual’s race, color, religion, sex, or national 
origin; or to limit, segregate, or classify his employees or 
applicants for employment in any way which would deprive or 
tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because of 
such individual’s race, color, religion, sex, or national origin.16 
In Griggs v. Duke Power Company17 the Supreme Court made it clear 

that Title VII proscribed employment practices that intentionally 
discriminated on the basis of race, color, national origin, sex, and religion.18 
 

 14. 42 U.S.C. § 1981(a) (2000).  

 15. The Supreme Court has interpreted this statutory language to bar intentional racial 
discrimination in private employment. See Johnson v. Ry. Express Agency, Inc., 421 U.S. 454, 459–
60 (1975). See, e.g., Cooper v. S. Co., 390 F.3d 695, 724 n.16 (11th Cir. 2004) (utilizing McDonnell 
Douglas framework in cases relying on §1981). 

 16. 42 U.S.C. § 2000e-2(a)(1)–(2) (2000). 

 17. Griggs v. Duke Power Co., 401 U.S. 424 (1971). 

 18. Id. In McDonnell Douglas v. Green, the Supreme Court articulated the burden-shifting 
framework for plaintiffs in intentional discrimination or disparate treatment cases where the plaintiff 
cannot support her claim with direct evidence that the impermissible classification was the reason for 
the adverse employment action. See McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973). The 
Court held that once a plaintiff demonstrated a prima facie case raising an inference that the adverse 
employment action suffered was due to an impermissible reason, like the employee’s race or sex, an 
employer could rebut the inference made by producing a legitimate, nondiscriminatory reason for the 
adverse action. See id. If the employer could satisfy this burden of articulation or production, the 
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In a landmark decision, the Supreme Court also held that Title VII 
“proscribe[d] not only overt discrimination, but also practices that are fair in 
form, but discriminatory in operation.”19 Therefore, an employer may 
violate Title VII when it implements facially neutral employment policies, 
though not motivated by discriminatory intent, that disproportionately 
impact a protected group and are not related to the job.20 Later, the Court 
held that both objective and subjective discretionary employment practices 
could violate Title VII if they render the same consequences as intentional 
discrimination.21 In 1991, Congress codified the disparate impact theory, 
thereby allowing Title VII plaintiffs to succeed on their Title VII claims of 
unintentional discrimination by demonstrating that an employment 
practice,22 though job related and consistent with business necessity, 
disproportionately impacted a protected group and an alternative practice 
with a less discriminatory impact existed which the employer refused to 
implement.23 

For over thirty years, Black women have advanced claims under 
Section 1981 and Title VII to redress the specific discrimination they have 
suffered as Black women because of their hairstyles, but they have not 
encountered much success in the courts.24 In her path-breaking work 

 
employee can maintain her case of employment discrimination by demonstrating pretext—by 
demonstrating the employer’s asserted reason was false or that the impermissible reason more likely 
than not motivated the employer’s adverse action. See id. In 1989, the Supreme Court in Price 
Waterhouse v. Hopkins articulated a “mixed motive” theory of intentional discrimination which 
Congress codified in 1991 along with the disparate impact theory. See Price Waterhouse v. Hopkins, 
490 U.S. 228, 241 (1989). Pursuant to the mixed-motive theory, if the plaintiff is able to demonstrate 
that an impermissible reason motivated the adverse employment action suffered the employer is 
liable under Title VII. See 42 U.S.C. § 2000e-2(m) (2000). However, if an employer is able to 
demonstrate that it would have made the same decision regardless of the impermissible reason, the 
employer does not escape liability but is able to limit the remedies available to the plaintiff. See id.  

 19. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). 

 20. See id. at 432–36. 

 21. Watston v. Fort Worth Bank & Trust, 487 U.S. 977, 990 (1988). 

 22. Congress also considered instances where a plaintiff is unable to separate employment 
practices that caused a disproportionate impact. See 42 U.S.C. § 2000e-2(k)(1)(B)(i) (2000) (stating 
that “if the complaining party can demonstrate to the court that the elements of a respondent’s 
decisionmaking process are not capable of separation for analysis, the decisionmaking process may 
be analyzed as one employment practice”). 

 23. 42 U.S.C. § 2000e-2(k)(1)(A)–(C) (2000).  

 24. Bradley Allan Arenheart, Note, Intersectionality and Identity: Revisiting a Wrinkle in Title 
VII, 17 GEO. MASON U. C.R. L.J. 199, 214 (2006) (stating that neither the Supreme Court nor most 
circuits have recognized such claims); see, e.g., Jeffries v. Harris Cnty. Comm. Action Ass’n, 615 
F.2d 1025 (5th Cir. 1980) (recognizing Black women as a subclass distinct from Black men and 
white women); Slaughter v. Weber, 570 F. Supp. 2d 1054, 1059 (S.D. Ill. 2008) (stating that the 
Seventh Circuit has not decided whether intersectional claims are a distinct subclass). But see 
Hollins v. Atlantic Co. Inc., 188 F.3d 652 (6th Cir. 1999) (holding that a Black female employee 
could pursue her race discrimination claim under Section 1981 where her employer implemented 
and enforced a hair grooming policy apart from its official grooming policy that singularly applied to 
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introducing the concept of “intersectionality,”25 Professor Kimberlé 
Crenshaw argued that discrimination claims brought by Black women 
because of their unique status as Black women failed because courts viewed 
their experience along a “single-axis analysis that distorts” the 
multidimensionality of Black women’s experiences at the intersection of 
their race, gender, and class.26 Professor Kimberlé Crenshaw issued a call 
for an intersectional analysis of claims brought by Black women, or rather, 
the broadening of antidiscrimination doctrine and frameworks that 
recognized the particular experiences that Black women encounter as “Black 
women—not the sum of race and sex discrimination, but as Black 
women.”27 Indeed, cases involving proscriptions against Black women’s 
hairstyles illustrate the need for an intersectional approach to claims of 
discrimination or an analysis of the manner in which management decisions 
can and do uniquely affect Black women because of their race, color, and 
gender.  

III.  WHAT BLACK WOMEN CANNOT WEAR IN THE WORKPLACE: BRAIDS 
AND BLONDE HAIR 

Rogers v. American Airlines is the seminal case as it pertains to 
challenges against employers’ grooming codes that regulate the hairstyles of 
Black women. Citing to Rogers, courts have held that as a matter of law 
employers’ policies prohibiting braided hairstyles do not violate Title VII.28 
Since Rogers, a number of courts have simply reinforced the holding and 
rationale of the Rogers court, thereby denying Black women protection 
under federal antidiscrimination laws when they have challenged employers’ 
formal prohibitions against wearing a variety of hairstyles that Black women 
commonly wear. This Part will discuss briefly Rogers v. American Airlines 
and a more recent case involving an employer’s prohibition against braided 
hairstyles: Pitts v. Wild Adventures, Inc.29 Next, this Part examines Santee v. 
Windsor Court Hotel, the first within a trio of hair stories that this Article 
highlights in which Black women lost an employment opportunity or their 
 
her).  

 25. Crenshaw, supra note 13. 

 26. Id. at 139–40. 

 27. Id. at 149. 

 28. McBride v. Lawstaf, Inc., No. 1:96-cv-0196-cc, 1996 WL 755779, at *1–2 (N.D. Ga. Sept. 
19, 1996) (rejecting plaintiff’s Title VII retaliation claim by holding that the plaintiff’s opposition to 
her employer–temporary staffing agency’s policy of not referring “qualified applicants with 
‘braided’ hair styles for employment positions” was not protected activity because such policy as a 
matter of law did not violate Title VII’s proscriptions against race–based employment practices). 

 29. For a more thorough examination of the Rogers case, see Paulette M. Caldwell, 
Intersectional Bias and the Courts: The Story of Rogers v. American Airlines, in RACE LAW 
STORIES 571, 571–80 (Devon W. Carbado & Rachel F. Moran eds., 2008). 
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job because they donned blonde hair. In so doing, this Part situates Ms. 
Santee’s “hair story” within the lineage of “hair cases” brought by Black 
women.  

A. Rogers v. American Airlines 

In 1981, Renee Rodgers30 challenged American Airlines’ policy 
prohibiting employees from wearing an all-braided hairstyle.31 Rodgers, a 
Black woman who wore her hair in a cornrow hairstyle, claimed that 
American’s grooming policy violated Title VII because the policy 
discriminated against her not only as a woman, but more specifically as a 
Black woman.32 According to Rodgers, American’s ban against braided 
hairstyles, though a race-neutral policy, disproportionately affected Black 
women because cornrows were “historically, a fashion and style adopted by 
Black American women, reflective of cultural, historical essence of the 
Black women in American society.”33 However, the federal court deciding 
Rodgers’ case rejected her theory that cornrows are a hairstyle Black women 
uniquely adorned and thus Americans’ policy banning cornrows specifically 
targeted Black women.34  

First, the court held that the policy was not racially discriminatory 
because the “grooming policy applie[d] equally to members of all races, and 
[Rodgers did] not allege that an all-braided hair style [was] worn exclusively 
or even predominantly by black people.”35 Therefore, to allege an actionable 
claim of discrimination, Rodgers and like plaintiffs would have to 
demonstrate that the employer’s policy prohibited only or all Black people 
from wearing braided hairstyles. Moreover, the court did not acknowledge 
Rodgers’ intersectional claim of discrimination; for the court, either she 
suffered discrimination on the basis of gender or on the basis of race, but not 
on the basis of both race and gender.36 Professor Caldwell opines that the 
court’s failure to recognize Rodgers’ discrimination claim based upon her 
intersecting identities stemmed from a concern that doing so would afford 
Black women superior rights under antidiscrimination law. According to 
 

 30. Professor Caldwell reveals that though the official case name spells the plaintiff’s name as 
Rogers, the accurate spelling of her name is Rodgers. Id. at 575 n.12.  

 31. Rogers, 527 F. Supp. at 231. 

 32. Id. 

 33. Id. at 231–32. 

 34. Id. at 232. 

 35. Id.  

 36. See Caldwell, supra note 1, at 377 (observing that the court’s treatment of Rodgers’ race 
and sex claims as “alternative” grounds of discrimination “reflects the assumption that racism and 
sexism always operate independently even when the claimant is a member of both a subordinated 
race and a subordinated gender group”).  
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Caldwell,  
because the no-braids rule applied to all employees without regard to 
race or gender, to countenance [Rodgers’] claim that the rule affected 
her as a black woman would provide her with a benefit or privilege—a 
super remedy—not available to other employees. Thus, [the] Rogers 
[court] missed the point: women of color should not necessarily be 
denied relief because a challenged employment practice does not harm 
the men of their racial group or white women.37  

Additionally, the court held that Title VII only protects discrimination 
on the basis of “immutable” characteristics.38 The court reasoned that since 
Rodgers “could have altered the all-braided hairstyle in the exercise of her 
own volition, American was legally authorized to force that choice upon 
her.”39 Therefore, because Rodgers’ cornrow hairstyle was a mutable, or “an 
easily changed characteristic,”40 a policy banning this hairstyle did not 
violate Title VII as the policy did not implicate characteristics “beyond the 
victim’s power to alter” such as skin color.41 Furthermore, the court 
intimated that since she began wearing her hair in cornrows shortly after Bo 
Derek, a white actress, wore cornrows in the movie 10, Rodgers’ choice to 
wear cornrows lacked cultural significance or any connection to her identity 
as a Black woman.42 In so doing, the court dismissed Rodgers’ argument 
that it was not Bo Derek who popularized cornrows within mainstream 
society, but rather contemporary Black women wore cornrows as “a fashion 
and style . . . reflective of cultural, historical essence of the Black women in 
American society,”43 including actress Cicely Tyson, who wore the hair 
style publicly during the Academy Awards years prior to Bo Derek.44  

 

 37. Caldwell, supra note 29, at 583 (emphasis added).  

 38. Id.  

 39. Caldwell, supra note 1, at 378–79 (emphasis added).  

 40. Rogers, 527 F. Supp. at 232. The court underestimated the expense, time, and energy a 
Black woman may expend to alter completely a naturally or synthetically braided hairstyle.  

 41. Id. (citing Gloor v. Garcia, 618 F.2d 264, 267 (5th Cir. 1980) (holding employer policies 
barring the display of mutable characteristics that are closely related to cultural or racial identity do 
not violate Title VII)).  

 42. Id.  

 43. Id. 

 44. Id. See Deleso Alford Washington, The Anatomy of a “Pantsuit”: Performance, Proxy, 
and Presence for Women of Color in Legal Education, 30 HAMLINE J. PUB. L. & POL’Y 605, 620–21 
(2009) (observing the invisibility of Black women and the promotion of white women as the creators 
of popular beauty and appearance norms by drawing a poetic parallel between contemporary media 
discourse that singularly attributed First Lady Michelle Obama’s hairstyle to Jackie O’s influence 
while ignoring the influence of Black female style icons of the same era like Diana Ross and the 
Supremes and legal discourse in Rogers where the court dismissed Black women’s historic and 
modern display of braided hairstyles and elevated Bo Derek as the driving force behind the 
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Moreover, the court afforded American Airlines and subsequent 
employers an unfettered right to mandate that Rodgers and other Black 
women must change their hairstyles when they do not conform to the 
employers’ formal or informal preferences.45 Though supported by 
misplaced logic, the court did contemplate a possible limitation on the 
employer’s right to regulate Black women’s hairstyles.46 According to the 
court, an employer “might offend Title VII” if it prohibited afros in the 
workplace because “banning a natural hairstyle would implicate the policies 
underlying the prohibition of discrimination on the basis of immutable 
characteristics.”47  

B.  Pitts v. Wild Adventures, Inc. 

Renee Rodgers’ case prompted steady challenges against employers’ 
prohibitions against braided hairstyles throughout the 1980s; indeed, the 
civil and labor rights communities mounted campaigns and protests against 
national employers that implemented “no-braids” policies.48 The executive 
director of the Hotel and Restaurant Workers Union, Ron Richardson, 
deemed the cornrow prohibitions a “worker’s rights issue.”49 As the Pitts 
case illustrates, almost thirty years after the Rogers decision, Black women’s 
right to wear braided hairstyles in the workplace continues to be a “worker’s 
rights issue” that Black women have advanced without legal success.50  

In November 2002, two years after Patricia Pitts began working for a 
 
mainstream adoption of the cornrow hairstyle during the 1980s). 

 45. Rogers, 527 F. Supp. at 231.  

 46. See id. at 232 (declaring erroneously that unlike an afro, a braided hairstyle “is not the 
product of natural hair growth but of artifice”).  

 47. Id.  

 48. See AYANA D. BYRD & LORI L. THARPS, HAIR STORY: UNTANGLING THE ROOTS OF 
BLACK HAIR IN AMERICA 104–06 (2001). Byrd and Tharps point out that following Renee Rodgers’ 
case, “[i]n 1987 a string of cases involving [employers’ no braids mandates] began bringing national 
attention [to the issue] and even gaining the support of some unlikely allies.” Id. at 104. Civil rights 
organizations like the Coalition for Cultural Equality and Jesse Jackson’s Operation PUSH 
boycotted the Hyatt Regency hotel after the hotel fired Cheryl Tatum, a Black restaurant cashier, for 
refusing to remove her braids which violated the hotel’s policy against “extreme and unusual 
hairstyles.” Id. at 105. Soon thereafter, Tatum filed a discrimination claim with the EEOC and after 
her case became an attraction of the national media, the hotel rescinded its grooming policy by 
issuing a statement that “well groomed, neat, clean, braided hair worn by females without any beads 
or jewelry is to be considered acceptable and not contrary to our image.” Id.  

 49. Id. at 106.  

 50. Byrd and Tharps also discuss the unique instance where a white woman, Kerry Powers, 
was terminated for wearing her hair braided. Id. at 107. Similar to other employers, the San Diego 
resort hotel and spa informed Ms. Powers that her braided hairstyle was “too eccentric” and 
mandated that she either change her hairstyle or wear a wig. BYRD & THARPS, supra note 48, at 107. 
Ms. Powers’ failure to change her hairstyle resulted in the termination of her employment. Id. at 
107–08. 
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theme park in Valdosta, Georgia, she, like Renee Rodgers, decided to wear 
her hair in a cornrow style.51 Pitts’ manager informed Pitts that she did not 
approve of her cornrow hairstyle and suggested that “she should get her hair 
done in a ‘pretty’ hairstyle.”52 Attempting to satisfy her supervisor’s request, 
Pitts revamped her hairstyle by placing extensions on her hair and styling it 
in two strand twists.53 Because Pitts’ hair had the appearance of 
dreadlocks,54 Pitts’ supervisor again disapproved of her hairstyle.55 Pitts, 
however, refused to restyle her hair again to satisfy her supervisor’s personal 
preference.56 Shortly thereafter, the company issued a memo barring 
“dreadlocks, cornrows, beads, and shells’ that are not ‘covered by a hat [or] 
visor.”57 Like Rodgers, Pitts found this new policy to discriminate against 
Blacks because it only forbade employees from wearing “Afrocentric” 
hairstyles.58 Consequently, Pitts sued the theme park claiming that this 
grooming policy constituted intentional race discrimination.59 However, the 
court rejected Ms. Pitts’ discrimination claim, adopting the rationale of the 
Rogers court in doing so. The Pitts court held that:  

Section 1981 [only] prohibits discrimination on the basis of the 
immutable characteristics of race. Dreadlocks and cornrows are not 
immutable characteristics, and employer policy prohibiting these 
hairstyles does not implicate a fundamental right. The fact that the 
hairstyle might be predominantly worn by a particular group is not 
sufficient to bring the grooming policy within the scope of § 
1981’s prohibitions. Moreover, Plaintiff has not argued that the 
policy was applied in a racially discriminatory manner. On its face, 

 

 51. Pitts v. Wild Adventures, Inc., No. 7:06-CV-62-HL, 2008 WL 1899306, at *1 (M.D. Ga. 
Apr. 25, 2008).  

 52. Id. 

 53. Id. 

 54. A hairstyle where the hair grows into “ropelike pieces” after having not been combed. 
BYRD & THARPS, supra note 48, at 125. According to Byrd and Tharps: 

The name [dredlock] derives from the days of the slave trade. When Africans emerged 
from the slave ships after months spent in conditions adverse to any personal hygiene, 
Whites would declare the matted hair that had grown out of their kinky unattended 
locks to be “dreadful.” (For that reason, many today wearing the style choose to drop 
the a in dreadlock to remove the negative connotations.) 

Id. (emphasis in original). 

 55. Pitts, 2008 WL 1899306 at *1. 

 56. Id. 

 57. Id. 

 58. Id. 

 59. Id. at *6. Unlike Rodgers, Pitts argued that her former employer’s grooming policy 
violated Section 1981’s proscriptions against race discrimination.  
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the policy applies to all races and there is no evidence that the 
policy was only enforced against African-Americans.60 
Therefore, the court found Ms. Pitts’ argument—that the employer’s 

new grooming policy was racially discriminatory because it banned her from 
wearing certain hairstyles on the basis of her race—meritless.61 Essentially, 
the court held that grooming policies prohibiting braided hairstyles are never 
unlawful under federal antidiscrimination law unless these policies are only 
enforced against members of one racial group. Such a definitive conclusion 
is quite problematic in light of the negative stereotyping and stigmatization 
at the intersection of race and gender underlying informal and formal 
hairstyle mandates.  

By instructing Ms. Pitts to change her braided hairstyles to a “pretty” 
hairstyle, Ms. Pitts’ supervisor made it clear that she did not find braids 
feminine or attractive. After Ms. Pitts resisted her supervisor’s second 
instructive, the supervisor’s subjective opinion about the unattractiveness of 
braided hairstyles quickly translated into an official company policy 
mandating that braided hairstyles be covered. The formal enactment of this 
grooming policy conveyed to Ms. Pitts and other Black female employees 
that these hairstyles, unrelated to their job performance, were prohibited; 
they were unacceptable, inferior, and not feminine. One can imagine not 
only the expense Ms. Pitts incurred changing hairstyles to comply with her 
supervisor’s personal preference, but also the humiliation, offense, and 
devaluation that Ms. Pitts may have felt when her supervisor instructed that 
she change her hairstyle to one that was “pretty” and in turn for her 
employer to ban formally the natural hairstyles that she and many Black 
women feel “pretty,” feminine, and attractive wearing. Thus, the court’s 
blanket approval of the employer’s policy usurped the autonomy, power, and 
privilege that Black women can assert over their hairstyle choices and 
reinforced pejorative stigmas and notions associated with Black women’s 
natural hairstyles. Allowing employers to implement grooming mandates 
pursuant to their personal, subjective determinations of what hairstyles are 
feminine and acceptable in the workplace instill the employer with the 
power to subordinate and denigrate the hairstyles that Black women wear 
and allow employers to perpetuate the stigmatization that Black women 
encounter because of their natural hair.62   
 

 60. Id.  

 61. See Pitts, 2008 WL 1899306 at *6. 

 62. During childhood, many Black women begin to embody the pejorative stereotypes and 
stigma associated with their natural hair that law and society have constructed and perpetuated. See 
‘I Love My Hair’: A Father’s Tribute to His Daughter, NPR (Oct. 18, 2010), http://www.npr.org/t 
emplates/story/story.php?storyId=130653300. Sesame Street songwriter, Joey Mazzarino, wrote the 
song “I Love My Hair” for his Ethiopian daughter who proclaimed that she wanted to have long, 
straight blonde hair and to be able to “bounce it around.” Id. To combat the negative sentiments his 
daughter started to develop about her hair and to affirm the beauty and positive attributes of her 
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C. Santee v. Windsor Court Hotel 

Santee v. Windsor Court Hotel is one of the latest among a series of 
cases wherein “courts have failed to acknowledge hair as a defining feature 
of race for Blacks”63 and thus have casted Black women’s hairstyles as 
“immaterial” to their employment opportunities. In doing so, courts like the 
Santee court have denied protection of federal antidiscrimination law to 
Black women when employment opportunities have been conditioned upon 
their hairstyles. In April 1999, Andrea Santee, a Black woman, applied for a 
housekeeper position at the Windsor Court Hotel in New Orleans, 
Louisiana.64 When Ms. Santee interviewed for the position, her hair was 
dyed blonde.65 During the interview, the Executive Housekeeper relayed to 
Santee that the hotel had a policy prohibiting Windsor Court Hotel 
employees from wearing extreme hair colors.66 In the Executive 
Housekeeper’s opinion, Santee’s hair color was “extreme under the 
parameters of the [h]otel’s grooming policy [and therefore] she inquired into 
whether [Santee] would be willing to change her hair color for the job.”67 

 
natural hair, he wrote the following lyrics which a Sesame Street puppet joyfully sings while 
sporting a miniature, black afro and other Afrocentric hairstyles: 

Don’t need a trip to the beauty shop, 
’cause I love what I got on top. 
It’s curly and it’s brown and it’s right up there! 
You know what I love? That’s right, my hair! 
I really love my hair. 
I love my hair. I love my hair. 
There’s nothing else that can compare with my hair. 
I love my hair, so I must declare: 
I really, really, really love my hair. 
Wear a clippy or in a bow 
Or let it sit in an afro 
My hair looks good in a cornrow 
It does so many things you know, that’s why I let it grow 
I love my hair, I love my hair 
I love it and I have to share 
I love my hair, I love my hair! 
I want to make the world aware I love my hair. 
I wear it up. I wear down. I wear it twisted all around. 
I wear braids and pigtails too. 
I love all the things my hair can do. 
In barrettes or flying free, ever perfect tresses you’ll see 
My hair is part of me, an awesome part of me 
I really love my hair! 

 63. Onwuachi-Willig, supra note 4, at 1114. 

 64. Santee v. Windsor Court Hotel L.P., No. 99-3891, 2000 WL 1610775, at *1 (E.D.La. Oct. 
26, 2000).  

 65. Id. 

 66. Id. 

 67. Id.  
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Santee responded that she was not willing to change her hair color.68 
Consequently, the Windsor Court Hotel did not offer Santee a position as a 
housekeeper.69 Ms. Santee sued Windsor Court Hotel for race discrimination 
in violation of Title VII of the Civil Rights Act of 1964; specifically, she 
claimed that the hotel denied her employment because she was a Black 
woman with dyed-blonde hair.70  

The federal district court responded to Ms. Santee’s claim in similar 
fashion to previous courts deciding hair cases involving Black women. Like 
the Pitts and Rogers cases, the Santee case legitimized an employer’s 
prerogative to implement grooming codes that uniquely affect Black women, 
reiterating that   

a hiring policy that distinguishes on any ground [aside from 
immutable characteristics], such as hair color, “is related more 
closely to the employer’s choice on how to run his business than to 
equality of employment opportunity.” [Title VII] should not be 
used “to limit an employer’s right to exercise his informed 
judgment as to how best to run his shop.”71 

However, the Santee court went one step further by holding that 
“information regarding Windsor Court employees with blonde hair is 
immaterial to the Plaintiff’s Title VII discrimination claim.”72 In doing so, 
the court essentially endowed employers with an unqualified liberty interest 
to implement and enforce such codes in an arbitrary and discriminatory 
fashion. The court viewed evidence concerning which employees the 
employer allowed to wear blonde hair as irrelevant to the legal issue at 
hand—differential treatment on the basis of race. As I argue later, evidence 
revealing the races of women who did not violate the hotel’s grooming 
policy by donning blonde hair is legally relevant in cases of disparate 
treatment; however, plaintiffs should not be required to present comparative 
evidence to maintain a discrimination case. By completely foreclosing the 
opportunity for Santee to obtain comparative evidence, the court obstructed 
a viable path for Black women like Santee to pursue in their race 
discrimination cases involving mutable characteristics.  

The court also summarily dismissed Ms. Santee’s claim of race 
discrimination based upon a narrow interpretation of her deposition 
testimony.73 In her deposition, Andrea Santee testified that her application 
 

 68. Id. 

 69. Id. 

 70. Santee, 2000 WL 1610775, at *1. 

 71. Id. at *4 (citing Willingham v. Macon Tel. Publ’g Co., 507 F.2d 1084, 1091 (5th Cir. 
1975) (emphasis added)). 

 72. Id.  

 73. See id. at *1. 
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stated that the hotel did not hire her because of her hair color.74 Ms. Santee 
also testified that had she been the same race with a different hair color she 
would have been hired; therefore, had she changed her hair color she would 
have been offered the housekeeping position.75 Because of this testimony, 
the court determined that Ms. Santee “excluded herself from being 
considered for the housekeeping position because she refused to change the 
color of her hair to comply with the [Windsor Court Hotel’s] grooming 
policy.”76  

The court held that Ms. Santee was unable to establish a prima facie 
case of race discrimination because she was not a member of a protected 
class, as the basis of Ms. Santee’s claim was her hair color and not her 
race.77 However, the court’s holding was narrowly conceived. Ms. Pitts did 
present a prima facie case of race discrimination. First, Ms. Pitts was a 
member of a protected category as she self-identified as Black. A broader 
reading of Pitts’ allegations demonstrates that she believed that the 
Executive Housekeeper considered her blonde hair color “extreme” because 
she was Black. Therefore, she was treated differently in being asked to 
change her blonde hair color and denied employment due to her hair color 
because she was Black. Plausibly, unlike white applicants with blonde hair 
and Black applicants without blonde hair, the Windsor Court Hotel denied 
Ms. Santee the housekeeper position because she, as a Black woman, 
violated a subjective application of the hotel’s grooming policy by donning 
blonde hair.78   

The court nonetheless interpreted Ms. Santee’s deposition testimony in 
a way that depicted her claims concerning her race and her hair color as 
mutually exclusive. Like in Rogers and Pitts, the Santee court held that Title 
VII only prohibits discrimination on the basis of “immutable 
characteristics.”79 Thus, to satisfy the court’s conception of unlawful 
discrimination, Ms. Santee needed to testify that her skin color independent 
of her hair color was the reason for the Windsor Court’s decision not to hire 

 

 74. Id. at *3 n.2.  

 75. Id. at n.3. 

 76. Santee, 2000 WL 1610775, at *3. 

 77. Id.  

 78. If the evidence supported this proposition, Ms. Santee could have plausibly argued that the 
hotel prohibited her from wearing blonde hair not simply because she was a Black woman but 
because of her complexion. As the Bryant case later illustrates, the confluence of racial identity, skin 
complexion, and hair color can serve as the basis of discriminatory treatment. See infra Part IV.B. 
Therefore, the Executive Housekeeper could have held the notion that as a lighter-skinned Black 
woman, Ms. Santee should not wear blonde hair or that as a darker-skinned Black woman Ms. 
Santee’s blonde hair was “extreme” and thus prohibited. In either scenario, the underlying premise is 
that wearing blonde hair is the exclusive prerogative of white women. 

 79. Santee, 2000 WL 1610775, at 1.  
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her.80 Accordingly, to assert an actionable claim of race discrimination, the 
court essentially required that Ms. Santee claim Windsor Court denied all 
Black women employment opportunities regardless of their hair color. 
However, Ms. Santee’s claim was not that Windsor Court had a policy of not 
hiring all or a majority of Black women but rather that the hotel denied her 
employment because she was a Black woman wearing blonde hair. 
Therefore, she accurately testified that had she worn a different hair color as 
a Black woman—a hair color the Executive Housekeeper deemed more 
“natural” for a Black woman—she would have been hired.81 She could have 
also convincingly maintained that had she been a white woman with blonde 
hair she would not have been required to change her hair color and thus the 
hotel would have hired her. Therefore, Ms. Santee’s experience would not 
be comparable to the experience of Black women who wore a darker hair 
color or white women who wore blonde hair; neither the former nor the 
latter applicant would have violated the grooming policy because of their 
race.  

Moreover, requiring Ms. Santee to testify that Windsor Court would not 
have hired her because of her race despite her hair color severely undercuts 
Black women’s ability to redress unique forms of discrimination, 
subordination, and marginalization in the workforce because of their 
hairstyles. As Professor Stephanie Wildman explains, “the poverty of the 
comparison mode” leaves some Black women like Ms. Santee without a 
remedy for discrimination because “[t]he evidence of other African-
American women in the workplace dispel[s] her claim of race 
discrimination.”82 Ms. Santee’s case further illustrates how Black women’s 
claims fail under what Professor Crenshaw calls a “dominant concept[] of 
discrimination”—where “a discriminator treats all people within a race or 
sex category similarly . . . [and where] race and sex . . . become significant 
only when they operate to explicitly disadvantage the victims; because the 
 

 80. Id. 

 81. The court used the following excerpt from Ms. Santee’s deposition testimony to support its 
decision:  

 A. [. . .] on my application, [it stated] I wasn’t hired because of the color of hair.  
 Q. And what color was your hair? 
 A. Blonde.  
 Q. And is that the basis of your lawsuit? 
 A. Yes. 
Q. Okay. Do you believe that you would have been hired if you had told Ms. 
Alexander you would have toned down your hair? 
 A. Yes.  
Q. So, if you had been the same race but with different color hair, you would have 
been hired? 
 A. Right.  

Id. at n.2 & n.3.  

 82. Stephanie M. Wildman, Privilege in the Workplace: The Missing Element in 
Antidiscrimination Law, 4 TEX. J. WOMEN & L. 171, 184 (1995). 
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privileging of whiteness or maleness is implicit, it is generally not perceived 
at all.”83 Therefore, “[Black women] can receive protection only to the 
extent that their experiences are recognizably similar to those whose 
experiences tend to be reflected in antidiscrimination doctrine.”84 

IV. LEGALLY BLONDE?: HAIR STORIES OF BLACK WOMEN WEARING 
BLONDE HAIR IN THE WORKPLACE 

At first glance, the Santee case seems quite exceptional; however, 
Santee is not the sole employment discrimination case involving Black 
women who have worn blonde hair. Burchette v. Abercrombie & Fitch and 
Bryant v. BEGIN Manage Program are two additional employment 
discrimination cases where employers attempted to prohibit Black women 
from wearing blonde hair in the workplace pursuant to formal and informal 
grooming codes. This Part examines the Burchette and Bryant cases and 
further cautions courts against summarily dismissing Black women’s 
discrimination claims that involve the regulation of their hair color and hair 
styles.  

A.  The Story of Dulazia Burchette 

Dulazia Burchette worked for the popular clothing retailer Abercrombie 
& Fitch.85 One day, Ms. Burchette decided to wear blonde highlights to 
work.86 One of Ms. Burchette’s supervisors at Abercrombie & Fitch 
allegedly told her that she could not continue to work at the store with 
blonde highlights because they were “not natural.”87 Allegedly, the 
supervisor, in front of co-workers, instructed Ms. Burchette to leave the 
store immediately and to remove the highlights.88 Ms. Burchette went home 
and dyed her hair a darker color to cover the highlights; she returned to work 
the next day.89 A few months later, another supervisor allegedly informed 
Ms. Burchette that “he had a problem with her hair color” because some of 
the blonde highlights remained in her hair.90 Ms. Burchette colored her hair 

 

 83. Crenshaw, supra note 13, at 150–51 (emphasis in original). 

 84. Id. at 152. 

 85. Burchette v. Abercrombie & Fitch Stores, Inc., No. 08 Civ. 8786, 2009 WL 856682, at *1 
(S.D.N.Y. Mar. 30, 2009). 

 86. Id. 

 87. Id. at *3. 

 88. Id.  

 89. Id.  

 90. Id. 
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a second time to remove the remaining blonde highlights.91 According to 
Ms. Burchette, when she returned to work, a supervisor allegedly told her 
that “she should have the hair color that she was born with” and gave her an 
ultimatum: color your hair black or you cannot return to work.92 Ms. 
Burchette reported this incident to a more senior supervisor who allegedly 
informed Ms. Burchette that he could easily replace her with another 
employee if she did not comply with the supervisor’s grooming mandate.93 
According to Ms. Burchette, she left Abercrombie & Fitch “humiliated, 
embarrassed, and offended” and did not return to the store.94  

Ms. Burchette filed a race and color discrimination claim under 42 
U.S.C. § 1981 against Abercrombie & Fitch Stores.95 She claimed that 
“African-American employees [were] forced to have dark hair color to 
conform with the color of their skin as a condition for their continued 
employment whereas White/Caucasian employees’ employment [was] not 
predicated upon such [a] condition.”96 Ms. Burchette also alleged that “non-
African-American employees working at [Abercrombie & Fitch] sport[ed] a 
variety of hair colors” and hairstyles, including “pony tails and shag cuts.”97 
Therefore, Ms. Burchette asserted a traditional disparate treatment claim: 
Abercrombie & Fitch management applied its grooming policy differently to 
Black women than white women. Essentially, Abercrombie & Fitch afforded 
greater freedom and privileges to white women concerning their hairstyles 
and hair colors than Black women. Allegedly, Black women were only 
allowed to wear their hair in styles and colors that were presumably 
“natural” to Blacks.  

Abercrombie & Fitch sought to dismiss Ms. Burchette’s discrimination 
claims.98 However, the court allowed Ms. Burchette to pursue her race and 
color discrimination claims against the clothing store.99 According to the 
court, Ms. Burchette asserted viable allegations of race and color 
discrimination because she stated that Black women’s hairstyles and hair 
colors were scrutinized and deemed a violation of Abercrombie & Fitch’s 

 

 91. Burchette, 2009 WL 856682, at *3. 

 92. Id. 

 93. Id.  

 94. Id.  

 95. Id. at *1. Ms. Burchette’s claims included individual disparate treatment, hostile work 
environment, constructive discharge, and retaliation. Id.  

 96. Burchette, 2009 WL 856682, at *2.  

 97. Id. at *5.  

 98. Id. at *2. 

 99. Id. 
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“look” policy whereas this policy was not applied to white women.100 
Burchette’s disparate treatment claim fits neatly within the traditional 
paradigm of inequality and discrimination in that the employment policy 
was unevenly applied—in enforcing the grooming policy, Abercrombie & 
Fitch allegedly treated one identifiable group of women more favorably than 
another. However, what if Ms. Burchette did not specifically allege that 
white women were afforded greater liberty in their hairstyle and hair color 
choices than Black women? What if Ms. Burchette alleged that Abercrombie 
& Fitch allowed Black women with a lighter skin color along with white 
women to wear blonde hair—would the court have maintained Ms. 
Burchette’s race and color discrimination claim? What if Ms. Burchette 
contended that she, as a lighter-skin Black woman, was treated unfavorably 
because her hair was blonde? The following case, Bryant v. BEGIN Manage 
Program,101 provides insight into these legitimate claims of race and color 
discrimination that Black women have asserted and how courts’ analyses of 
these claims limit Black women’s realization of equal opportunity and 
treatment in the workplace. 

B. The Story of Shirley Bryant 

For approximately seven months, Shirley Bryant worked as an 
Orientation and Assessment Facilitator for a work-study program for 
BEGIN, a federally mandated program that assisted welfare recipients to 
return to the workforce.102 During her fourth month with BEGIN, Bryant 
began working under the supervision of two Black women.103 According to 
Ms. Bryant, one of her supervisors regularly dressed in “Afrocentric” attire 
and “kept her hair wrapped in an African hair dress.”104 Ms. Bryant, 
however, did not wear African clothing, but rather she wore business suits 
even on “dress down” days.105 Ms. Bryant also wore her short, curly hair in 
a shade of blonde.106 According to Ms. Bryant, her lighter skin color, blonde 
hair, and style of dress were areas of contention for her supervisor.107 Over 
the course of two months, Ms. Bryant’s supervisor allegedly chastised her 
for choosing not to wear “Afrocentric” attire and for dying her hair 

 

 100. Id.  

 101. Bryant v. BEGIN Manage Program, 281 F. Supp. 2d 561 (E.D.N.Y. 2003). 

 102. Id. at 564.  

 103. Id. 

 104. Id. at 565. 

 105. Id. 

 106. Id.  

 107. See Bryant, 281 F. Supp. 2d at 565.  
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blonde.108 Also, on several occasions, Ms. Bryant overheard her supervisor 
making snide comments about Ms. Bryant’s hair to co-workers.109 One day, 
according to Ms. Bryant, her supervisor asked Ms. Bryant the reason for her 
dying her hair blonde and informed her that her hair would become damaged 
from chemicals in the hair dye.110  

Within three months of working with her supervisor, Ms. Bryant’s 
supervisor terminated her.111 According to Ms. Bryant, she was terminated 
because she was Black.112 Because of her lighter skin color, attire, and her 
dyed blonde hair, Ms. Bryant’s supervisor allegedly called her a “wannabe” 
on several occasions.113 Ms. Bryant explained that a “wannabe” within the 
Black community refers to “someone ‘want[ing] to be white.’”114 In essence, 
the supervisor treated Ms. Bryant more harshly not simply because of her 
lighter skin complexion but more specifically because of what the 
combination of her skin color, hair color, hair style, and dress as a Black 
woman represented to her supervisor. Ms. Bryant’s supervisor, also a Black 
woman, viewed Bryant’s display of mutable characteristics—her curly, 
blonde hair and traditional business attire—in conjunction with her 
“immutable” characteristic—her skin color—as signifying whiteness.115 
Thus, her supervisor terminated Bryant because she did not conform to her 
supervisor’s ideals of Blackness.116 

Distinguishing Ms. Bryant’s race discrimination claim from cases 
where courts have upheld employers’ dress and grooming codes and hair 
style prohibitions, the court allowed Ms. Bryant to pursue her case.117 The 
court held that “to the extent that any adverse employment action arose out 
of [the supervisor’s] views of how a black employee should dress (or not 
 

 108. Id. 

 109. Id. 

 110. Id. 

 111. Id.  

 112. Id. at 568. 

 113. Bryant, 281 F. Supp. 2d at 568.  

 114. Id. at 570 n.7. 

 115. See D. Wendy Greene, Title VII: What’s Hair (and Other Race-Based Characteristics) Got 
to Do with It? 79 U. COLO. L. REV. 1355, 1390–91 (2008) (providing socio-historical context for 
color discrimination within the Black community and the derivation of the term “wannabe” based 
upon associations and meanings attached to one’s physical characteristics and behaviors). For a more 
detailed examination of colorism within the Black community, see generally Taunya Lovell Banks, 
Colorism: A Darker Shade of Pale, 47 UCLA L. REV. 1705 (2000) and Trina Jones, Shades of 
Brown: The Law of Skin Color, 49 DUKE L.J. 1487 (2000).  

 116. See Greene, supra note 115.  

 117. Bryant, 281 F. Supp. 2d at 569–70 (distinguishing Bryant’s case from those where courts 
upheld an employer’s prohibition against braids and another employer’s prohibition against 
dreadlocks). 
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dress), the resulting adverse employment action would be actionable under 
Title VII.”118 Allegedly, Ms. Bryant’s supervisor did not impose the 
informal, “Afrocentric” grooming and dress standards on other employees 
and only obligated Ms. Bryant to comply with her personal grooming norm 
because she was a Black woman.119 Similarly to the Burchette court, the 
Bryant court permitted Ms. Bryant’s case because she offered allegations 
that satisfied the traditional paradigm of discrimination and inequality. 
Accordingly, evidence of comparative, differential treatment toward other 
employees was significant for the survival of Ms. Bryant’s race 
discrimination claim.120  

C.  The Blonde Hair Stories in Perspective 

Critical to Ms. Santee’s case, like Ms. Burchette’s and Ms. Bryant’s, is 
the court’s conception of race. Rather than recognizing the confluence 
between mutable characteristics and the construct of race, the Santee court 
advanced the illusory concept of the “immutability” of race. In doing so, the 
Santee court completely rejected disparate treatment claims on the basis of 
racialized mutable characteristics by holding that an impermissible 
employment action must stem solely from the plaintiff’s skin color. 
Therefore, a Black woman’s non-conformity with an employer’s preferred 
hair color for her as a Black woman cannot serve as the basis of a 
discrimination case. Such a drastic conclusion gives employers an unfettered 
right to regulate the hair color of Black women, thereby extinguishing the 
exercise of the privilege and freedom of donning blonde hair—a humanly 
natural hair color—on the basis of their race, color, and gender. 

As I have discussed in previous work and as the allegations supporting 
Ms. Bryant’s race discrimination case illustrate, mutable characteristics such 
as hair color and clothing have been racialized throughout history by both 
law and society.121 Hair color, thus, is a socially constructed component of 
 

 118. Id. at 570. But see McManus v. MCI Commc’n. Corp., 748 A.2d 949, 956–57 (2000) 
(rejecting plaintiff’s claim that she was terminated because she displayed her cultural heritage by 
wearing African-styled clothing and braided hairstyles and replaced by an “African-American 
[woman] whose dress more typically reflects corporate America” yet recognizing that such a claim 
could be legally cognizable where the plaintiff offers a “demonstrable nexus . . . between [snide] 
comments made about her personal appearance and the decision to terminate her employment”).  

 119. Bryant, 281 F. Supp. 2d at 570. 

 120. See id. at 569–70 (citing Eatman v. United Parcel Serv., 194 F. Supp. 2d 256 (S.D.N.Y. 
2002) (holding that race-neutral hairstyle policies are not discriminatory). 

 121. See Greene, supra note 115, at 1369, in which I explained how case law illustrates that 
historically 

genetic inheritance or physical appearance did not simply determine one’s race. 
Conformity with race-based stereotypes and behaviors, which were constructed 
through group-based social relations as well as the law, also determined one’s race. 
Nevertheless, some contemporary courts consciously reject the fact that one’s social 
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race. Differential treatment of employees within or outside of a protected 
category does not exclusively signify treatment based upon race, color, or 
gender. Adverse or stigmatizing treatment in light of the employee’s race, 
color, and gender—categories that have been defined by both “immutable” 
and mutable characteristics—is also indicative of unlawful discrimination. 
For example, the stigmatizing treatment Ms. Bryant experienced at the hands 
of her supervisor because she was a Black woman—and more specifically a 
Black woman of a lighter hue—donning blonde hair could support a claim 
of race discrimination. Thus, to more fully realize the objectives of federal 
anti-discrimination laws enacted to secure equal employment opportunities 
regardless of race, courts must view race more broadly and in a manner 
reflecting the historical and contemporary definitions of race that encompass 
mutable characteristics such as hair color. Furthermore, courts should also 
account for the stigmatization Black women suffer.  

Similar to other hair cases involving employers’ formal prohibition 
against hairstyles Black women have worn in the workplace, the court in 
Santee v. Windsor Court Hotel delineated a clear, yet arbitrary, distinction 
between choice and no choice and thus what the court considered lawful and 
unlawful in race discrimination cases involving mutable characteristics. 
According to the court, for the employer’s decision to be deemed unlawful, 
the physical characteristics the employer considered in denying Ms. Santee 
the housekeeper position must have only been those of which Ms. Santee 
presumably has no control, like her skin color.122 Therefore, Ms. Santee 
must have testified in her deposition that the Windsor Court did not hire her 
because she was Black regardless of her hair color.123 However, such 
testimony would have undermined her claim of discrimination.  

As seen in the Bryant and Burchette cases, grooming codes that regulate 
Black women’s hair color can and do discriminate on the basis of race, 
color, and gender. Thus, Ms. Santee indeed asserted an actionable claim of 
race or color discrimination under Title VII. The hotel allegedly denied her 
employment because of her race in that it considered Ms. Santee’s blonde 
hair color “an extreme hair color” and in violation of the hotel’s grooming 
policy because she was Black. In order for her to be hired as a housekeeper 
with the Windsor Court Hotel, Ms. Santee, like Ms. Burchette and Ms. 
Bryant, had to conform to a naturalized socio-legal construct of race, 
 

interactions, behavior, speech, dress, religious beliefs, and physical traits other than 
skin color (for example, the texture of one’s hair, the shape of one's nose, eyes, or lips) 
have been racialized throughout history. Courts also overlook the fact that socially 
mediated constructs of race, developed centuries ago, are deeply imbedded into this 
nation’s fabric and continue to inform definitions of race . . . .  

 122. Santee v. Windsor Court Hotel L.P., No. 99-3891, 2000 WL 1610775, at *3 (E.D.La. Oct. 
26, 2000). 

 123. See id. (stating that the evidence weighed against a discriminatory hiring policy against 
Blacks because the Windsor Court “hired 25 African American housekeepers between the months of 
April and May of 1999”).  
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specifically Blackness, e.g., no blonde hair. However, the idea that Ms. 
Santee, Ms. Burchette, and Ms. Bryant “[were] the ‘wrong kind’ of African-
American [women], because of societal preference [or construction of] 
certain characteristics [that Black women are permitted to display without 
impunity], could not be remedied under the statutory framework without an 
analysis of privilege.”124 As the blonde hair cases illustrate, law and society 
afford white women the right and privilege to wear blonde hair; indeed, it is 
presumed a natural condition of white womanhood. For Black women, 
however, wearing blonde hair is presumed “unnatural” and “extreme.” 
Because of the adoption and reification of these socially constructed norms, 
as Santee demonstrates, employers can lawfully exclude Black women from 
employment opportunities for donning blonde hair, and as Burchette and 
Bryant illustrate, Black women are terminated and suffer stigmatization and 
subordination when they assert this privilege seemingly reserved for white 
women.  

According to Professor Gowri Ramachandran, “[p]rivate requirements 
to perform one’s identity in a particular manner, even when imposed by 
employers, are not frequently recognized by either law or society as a form 
of actionable or even particularly worrisome subordination.”125 The trilogy 
of blonde hair cases demonstrates that an employer’s subjective decision as 
to what hairstyles are “extreme” or “unnatural” is not always “perfectly 
acceptable under Title VII”126 and thus, grooming codes regulating Black 
women’s hairstyles and hair colors are not outside of Title VII’s province. 
Subjective regulations of Black women’s hair styles do indeed affect their 
acquisition and maintenance of employment opportunities because of race, 
color, and gender. Though cloaked in objectivity and race and gender 
neutrality, underlying employers’ determinations of whether a Black 
woman’s hairstyle violates a grooming code are subjective, race- and 
gender- based notions of beauty, power, and privilege.  

Furthermore, these cases of Black women whose blonde hair negatively 
affected their employment opportunity best exemplify Professor Gowri 
Ramachandran’s contention that “[t]he case of intersectionals demonstrates 
to both discriminators and anti-discriminators that what may be perceived as 
fair treatment can in fact entail significant harm.”127 Cases in which 
employers barred and attempted to bar Black women from wearing blonde 
hair illustrate that the consequences of employers’ arbitrary regulation of 
hairstyles on equal employment opportunity are indeed real and a cause for 
concern. Moreover, these arbitrary employment policies regulating Black 
 

 124. Wildman, supra note 82, at 184.  

 125. Gowri Ramachandran, Intersectionality as “Catch 22”: Why Identity Performance 
Demands Are Neither Harmless nor Reasonable, 69 ALB. L. REV. 299, 299 (2006).  

 126. Santee, 2000 WL 1610775, at *3. 

 127. Ramachandran, supra note 125, at 340. 
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women’s hair colors and hair styles are predicated upon notions of race, 
color, and gender; privilege and subordination; inclusion and exclusion. 
Therefore, the unrestrained implementation and application of hairstyle 
mandates results in subordination, marginalization, and stigmatization that 
Black women uniquely experience at the intersection of race, color, and 
gender, and thus discrimination that our antidiscrimination law should 
address.128  

V. THE SPACE THAT COURTS HAVE MADE: CONFLICTING DEMANDS ON BLACK 
WOMEN AND THEIR HAIR IN THE WORKPLACE 

Viewing the hair stories Black women have presented to the courts and 
the courts’ responses to their claims of discrimination in their totality 
highlights the conflicting demands that courts have placed on Black women 
as it pertains to their hairstyles and hair color. Courts permit employers to 
restrict Black women from wearing hair colors that law and society have 
naturalized as denoting whiteness. Simultaneously, courts have allowed 
employers to prohibit Black women from wearing hairstyles associated with 
Blackness. Consequently, with respect to hair, Black women’s freedom, 
choice, and privilege in the workplace are severely constrained. By 
legitimizing employers’ grooming policies that bar Black women’s 
hairstyles, courts have obscured the unique marginalization that Black 
women encounter in the workplace because of their hair.  

Courts have acknowledged that employers may violate Title VII if they 
bar Black women from wearing an “afro,” as this hairstyle is deemed 
“natural” to Black women. However, courts have held that employers do not 
violate Title VII when they formally prohibit hairstyles associated with 
Blackness, like dreadlocks, twists, and braids. In doing so, courts have 
allowed employers to conform to an invisible norm of whiteness by 
mandating that Black women wear their hair in a straightened hairstyle. 
Poignantly, Professor Angela Onwuachi-Willig observes that  

antidiscrimination case law imposes an [unreasonable] requirement 
on black women . . . to straighten their hair and then maintain that 
hairstyle through various processes . . . [in so doing] case law not 
only reinforces gender expectations about hair length but also is 
based upon an invisible white and gendered norm that presupposes 
that black women can wear their hair straight and hanging down—
in other words, fit within the gendered ideal for women—without 
altering the physical structure of their hair or enduring enormous 

 

 128. See Griggs v. Duke Power Co., 401 U.S. 424, 432 (1970) (holding that “Congress directed 
the thrust of the Act to the consequences of employment practices, not simply the motivation”) 
(emphasis in original).  
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burdens on their finances, health and time.129 
Simultaneously, case law reflects that employers can lawfully exclude Black 
women from employment opportunities when they conform to a “visible 
norm of whiteness” by wearing blonde hair. Thus, on the one hand Black 
women can wear their hair in an afro or in a style “natural” to Blacks, but 
they cannot wear hairstyles like dreadlocks, braids, or twists that are 
“unnatural” or exceeding the bounds of “acceptable Blackness.” Employers 
are also permitted to force their employees to change their hairstyles despite 
the cost, time, and humiliation they may suffer in complying with 
employers’ mandates. Therefore, employers are allowed to force Black 
women to wear their hair in a straightened style and thus conform to an 
“invisible” norm of white womanhood and beauty to maintain and acquire 
employment. However, employers are able to lawfully deny Black women 
employment opportunities if they venture into territory that is deemed 
“visibly white” by wearing blonde hair—a hair color presumably natural to 
only white women. Accordingly, courts have constructed and reified a very 
narrow space in which Black women can express their natural or chosen hair 
style and color without reprobation, stigmatization, or exclusion. By 
upholding employers’ grooming codes without any scrutiny of their 
legitimacy, job relatedness, or business necessity, courts perpetuate and 
legitimize the subordination, stigmatization, and exclusion that Black 
women encounter because of their hairstyles.  

VI. CONCLUSION 

Deemed “immaterial” and “negligible” to employment opportunity, for 
nearly three decades courts have summarily dismissed discrimination cases 
in which Black women challenge employers’ hair codes. However, as the 
above cases illustrate, courts should cease employing such indifference in 
cases involving Black women and workplace hair prohibitions, as Black 
women are excluded from employment opportunities and denied privilege, 
freedom, dignity, and equality, uniquely on the basis of their hair. 
Furthermore, underlying the implementation and enforcement of informal 
and formal hair proscriptions, often are negative racialized and gendered 
stereotypes and stigmas that the law should seek to eliminate from 
employment decisions.  

By allowing employers to arbitrarily adopt formal grooming codes that 
regulate Black women’s hairstyles and hair color—without any employment 
or business justification for the policy—Black women, however, are unduly 
subjected to the whim of employers that disapprove of their hairstyles and 
hair color because of their race, color, and gender. Courts, therefore, simply 
perpetuate the marginalization and stigmatization of Black women in the 
 

 129. Onwuachi-Willig, supra note 4, at 1082–83. 
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workplace who don hair color and hairstyles outside of the employer’s 
preferred racialized and gendered grooming norm. Additionally, by 
appropriating the illusory concept of the immutability of race and requiring 
evidence of comparative treatment, courts hinder the viability of race 
discrimination cases where Black women do not conform to employer’s hair 
rules that are conditioned upon race, color, and gender.  

The “hair stories” of Black women wearing blonde hair in the 
workplace further expose the danger of unbridled employer prerogative to 
implement hair mandates as well as the unreasonableness of these hairstyle 
proscriptions. Therefore, the blonde hair cases should not be viewed as 
exceptional incidences; they should be understood as measures of reported 
and unreported instances where Black women, because of their race, color, 
and gender, have been denied or terminated from employment—stigmatized 
and stereotyped in the process—on the basis of their hairstyles. The stories 
of Black women wearing blonde hair in the workplace are an important 
chapter within the long history of exclusion, subordination, and 
stigmatization that Black women have uniquely endured because of their 
hair. Together these recent narratives of Black women, braids, and blonde 
hair underscore that “something as simple as a black woman’s hair continues 
to threaten the social, political, and economic fabric of American life”130 in 
the twenty-first century. Thus, renewed attention, advocacy, and analyses are 
needed so that this significant and harmful intrusion upon the civil rights of 
Black women does not persist in the next century. 

 

 

 130. Caldwell, supra note 1, at 367. 
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Splitting Hairs: The Eleventh Circuit’s 

Take on Workplace Bans Against Black 

Women’s Natural Hair in EEOC v. 

Catastrophe Management Solutions 

D. WENDY GREENE
* 

What does hair have to do with African descendant 

women’s employment opportunities in the 21st century? In 

this Article, Professor Greene demonstrates that Black 

women’s natural hair, though irrelevant to their ability to 

perform their jobs, constitutes a real and significant barrier 

to Black women’s acquisition and maintenance of employ-

ment as well as their enjoyment of equality, inclusion, and 

dignity in contemporary workplaces. For nearly half a cen-

tury, the federal judiciary has played a pivotal role in estab-

lishing and preserving this status quo. The Eleventh Circuit 

Court of Appeal’s recent decision in EEOC v. Catastrophe 

Management Solutions exacerbates what Professor Greene 

calls employers’ “hyper-regulation of Black women’s bod-

ies via their hair.” This Article considers how federal courts 

and namely the Eleventh Circuit have issued hair splitting 
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decisions in race-based “grooming codes discrimination 

cases” that decree: federal anti-discrimination law protects 

African descendants when they are discriminated against for 

adorning afros but statutory protection ceases once they 

grow their naturally textured or curly hair long or don it in 

braids, twists, or locks. Professor Greene explains that 

courts’ strict application of a “legal fiction” known as the 

immutability doctrine—and the biological notion of race 

that informs it—have greatly contributed to this incoherency 

in anti-discrimination law, which triggers troubling, tangi-

ble consequences in the lives of Black women. 
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INTRODUCTION 

In 2010—like many if not most job seekers—Chastity Jones, an 

African American woman, searched online for employment.1 Ms. 

Jones submitted a job application with Catastrophe Management So-

lutions (“CMS”), a company based in Mobile, Alabama that pro-

vides customer service support to insurance companies’ claims pro-

cessing.2 She applied for a Customer Service Representative posi-

tion, which required handling customer inquiries via telephone and 

basic computer knowledge.3 Along with thirty other applicants, 

CMS invited her to interview for the position.4 Jones wore a blue 

business suit, black pumps, and her hair in locks to the interview.5 

After an initial assessment of the required skills, CMS extended a 

job offer to Ms. Jones.6 Jones then met privately with CMS’ human 

resources manager, Jeannie Wilson, to reschedule required lab 

tests.7 As Ms. Jones departed the meeting, Ms. Wilson asked her if 

she was donning “dreadlocks,” to which Jones replied in the affirm-

ative.8 Ms. Wilson informed Jones that she could no longer hire her 

if she continued to wear locks, explaining “they tend to get messy, 

although I’m not saying yours are, but you know what I am talking 

about.”9 Ms. Wilson added that previously an African American 

male applicant was asked to cut off his locks to secure a position 

with CMS.10 Ms. Jones refused this condition of employment, re-

turned her initial paper work to Ms. Wilson, and left the building.11 

                                                                                                             
 1 EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 7210059, 

at *1 (11th Cir. Dec. 13, 2016). 

 2 Id. 

 3 Id. 

 4 Id. 

 5 Id. 

 6 Id. at *2. 

 7 Id. 

 8 Id. 

 9 Id. 

 10 Id. 

 11 Id. 
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Regrettably, Ms. Jones’ encounter with  grooming codes dis-

crimination12 at the intersection of race and gender13 is not an iso-

lated incidence.14 Countless employers have instructed African de-

scendant15 women to cut off, cover, or alter their naturally textured 

hair in order to obtain and maintain employment for which they are 

qualified.16 Like Ms. Jones, other African descendant women have 

endured a barrage of offensive, stereotypical perceptions, denigrat-

ing their naturally textured hair as “messy,” “unkempt,” “dirty,” and 

“unprofessional,” not only during the hiring process, but also during 

                                                                                                             
 12 “Grooming codes discrimination” is a term that I developed to describe the 

specific form of inequality and infringement upon one’s personhood resulting 

from the enactment and enforcement of formal as well as informal appearance and 

grooming mandates, which bear no relationship to one’s job qualifications and 

performance. However, such mandates implicate protected categories under anti-

discrimination law like race, color, age, disability, sex, and/or religion. 

 13 For the seminal article on intersectional claims of discrimination involving 

Black women, see Kimberlé Crenshaw, Demarginalizing the Intersection of Race 

and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist The-

ory and Antiracist Politics, 1989 U. CHI. LEGAL F. 139 (1989) [hereinafter De-

marginalizing the Intersection of Race and Sex]. 

 14 See Catastrophe Mgmt. Solutions, 2016 WL 7210059 at *11 (citing ten 

cases from various courts where grooming policies were at issue). 

 15 This Article will use African descendant, African American, and Black in-

terchangeably to describe individuals who identify as having African ancestry. 

Professor Kimberlé Crenshaw has explained that “Black” deserves—– capitaliza-

tion because “Blacks, like Asians [and] Latinos. . . constitute a specific cultural 

group and, as such, require denotation as a proper noun.” Kimberlé Williams 

Crenshaw, Race, Reform, and Retrenchment: Transformation and Legitimation in 

Antidiscrimination Law, 101 HARV. L. REV. 1331, 1332 n.2 (1988) [hereinafter 

Race, Reform, and Retrenchment] (citing Catharine A. MacKinnon, Feminism, 

Marxism, Method and State: An Agenda for Theory, 7 SIGNS 515, 516 (1982)). 

Additionally, Professor Neil Gotanda contends that the capitalization of Black is 

appropriate since it “has deep political and social meaning as a liberating term.” 

Neil Gotanda, A Critique of “Our Constitution is Color-Blind,” 44 STAN. L. REV. 

1, 4 n.12 (1991). I agree with both Professors Crenshaw and Gotanda and for both 

reasons throughout this article when I reference people of African descent indi-

vidually and collectively the word, Black, will be represented as a proper noun. 

However, I maintain the preference of authors to whom I cite directly as it pertains 

to their reference of particular racial groups with proper nouns. 

 16 See Catastrophe Mgmt. Solutions, WL 7210059 at *11 (citing ten cases 

where grooming policies were the basis for dismissal). 
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the course of their employment.17 As a result, in lieu of donning 

twists, locks, braids, or afros, many African descendant women don 

straightened hairstyles to avoid the stigmatization of their natural 

hair, which often engenders harassment, unfavorable performance 

evaluations, as well as loss or denial of employment.18 Notably, fed-

eral courts have not treated these instances of grooming codes dis-

crimination, uniquely and commonly affecting African descendant 

women,19 as unlawful race and/or gender discrimination under fed-

eral law—except when employers regulate or ban afros adorned by 

African descendant women.20 

This Article explores the origins and the most recent judicial re-

affirmation of this hair-splitting distinction between permissible and 

impermissible regulation of natural hairstyles under federal anti-dis-

crimination law. In Part II, this Article briefly discusses the federal 

anti-discrimination laws that African descendant women have uti-

lized to challenge the legality of natural hair bans in the workplace. 

Part II also examines the seminal case, Rogers v. American Airlines, 

wherein private employers were essentially afforded an unfettered 

right to regulate and proscribe natural hairstyles adorned by African 

descendant women except afros.21 Part III details the litigation his-

tory of the most recent federal case of grooming codes discrimina-

tion against natural hairstyles, Equal Employment Opportunity 

Commission (“EEOC”) v. Catastrophe Management Solutions. 

Both the federal district court and the Eleventh Circuit in EEOC v. 

Catastrophe Management Solutions strictly applied the immutabil-

ity doctrine to hold that CMS’ prohibition against Ms. Jones’ locks 

                                                                                                             
 17 In 2014, the United States Army re-issued Regulation 670-1, “Wear and 

Appearance of Army Uniforms and Insignia”: a grooming regulation that ex-

pressly barred servicewomen from donning two-strand twists and locks as well as 

severely regulated the width of braids namely cornrows. Maya Rhodan, U.S. Mil-

itary Rolls Back Restrictions on Black Hairstyles, TIME: POLITICS (Aug. 13, 

2014), http://time.com/3107647/military-black-hairstyles/. The Army’s grooming 

policy described these ways in which African American service women com-

monly wear their natural hair in derogatory terms—as “matted and unkempt.” Id. 

 18 D. Wendy Greene, Black Women Can’t Have Blonde Hair. . . in the Work-

place, 14 J. GEN. RACE & JUST. 405, 405–06 (2011) [hereinafter Black Women 

Can’t Have Blonde Hair]. 

 19 Id. at 406–07. 

 20 Rogers v. Am. Airlines Inc., 527 F. Supp. 229, 232 (S.D.N.Y. 1981). 

 21 Id. at 231–33. 
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did not constitute unlawful race discrimination under Title VII of 

the 1964 Civil Rights Act. Per the courts, Title VII’s protections 

against race discrimination only extend to covered employers’ reg-

ulation of immutable characteristics— characteristics with which 

one is born, are fixed, difficult to change, and/or displayed by all 

individuals who share the same racial identity. This Article argues 

that the immutability doctrine, namely strict immutability, is a “legal 

fiction”: a judicially created rule which is not based in fact yet is 

treated as such in legitimizing zones of legal protection and inclu-

sion. Guided by this legal fiction, the Eleventh Circuit in EEOC v. 

Catastrophe Management Solutions fortified the lawful deprivation 

of not only employment opportunities for which African descendant 

women are qualified but also equal terms, privileges, and conditions 

of employment when they grow their naturally textured hair long or 

when it simply does not fit the mold of an afro.22  In so doing, the 

Eleventh Circuit’s decision sanctions the “hyper-regulation” of 

Black women’s bodies via their hair in contemporary American 

workplaces.23 

I. TWISTED COVERAGE: AN OVERVIEW OF FEDERAL 

ANTIDISCRIMINATION STATUTES AND ROGERS V. AMERICAN AIRLINES 

A. Federal Antidiscrimination Legislation: Title VII of the 1964 

Civil Rights Act and Section 1981 of the 1866 Civil Rights Act 

No federal law specifically governs appearance discrimination 

and only a few jurisdictions prohibit workplace discrimination on 

the basis of appearance.24 Consequently, Black women contesting 

employers’ formal or informal hair regulations have brought race 

and/or sex discrimination claims under federal anti-discrimination 

laws—namely Section 1981 of the 1866 Civil Rights Act and Title 

                                                                                                             
 22 Per federal precedent, employers are also able to prohibit or regulate the 

donning of wigs or hair extensions shaped in the form of twists, braids, or locks 

that are made from synthetic or natural hair. See, e.g., Rogers, 527 F. Supp. At 

231–32 (holding that an employer can lawfully prohibit an African descendant 

woman from donning cornrow braids). 

 23 EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 7210059, 

at *1–14 (11th Cir. Dec. 13, 2016). 

 24 See, e.g., Elliot-Larsen Civil Rights Act, Mich. Comp. Laws § 37.2202 

(2015). 



2017] SPLITTING HAIRS 993 

 

VII of the 1964 Civil Rights Act—or state analogues.25 Section 

1981, a Reconstruction-era statutory provision, provides that all in-

dividuals possess the same right to “make and enforce contracts. . . 

as is enjoyed by white citizens.”26 Courts have interpreted Section 

1981 to prohibit intentional race27 and color28 discrimination in the 

employment context.29 Over a century later, with the enactment of 

the 1964 Civil Rights Act, Congress promulgated a more express 

and expansive proscription against workplace discrimination on the 

basis of race, color, sex, religion, and national origin.30 The substan-

tive provisions of Title VII of the 1964 Civil Rights Act make it 

unlawful for an employer: 

(1) to fail or refuse to hire or to discharge any indi-

vidual, or otherwise to discriminate against any indi-

vidual with respect to his compensation, terms, con-

ditions, or privileges of employment, because of such 

individual’s race, color, religion, sex, or national 

origin; or 

(2) to limit, segregate, or classify his employees or 

applicants for employment in any way which would 

deprive or tend to deprive any individual of employ-

ment opportunities or otherwise adversely affect his 

                                                                                                             
 25 See Catastrophe Mgmt. Solutions, WL 7210059 at *11; see also Johnson 

v. Ry. Express Agency, Inc. 421 U.S. 454, 459–60 (1975). 

 26 42 U.S.C § 1981(a) (2012). The Supreme Court has interpreted this statu-

tory language as a prohibition against intentional race discrimination in private 

employment. See Johnson, 421 U.S. at 459–60. 

 27 See Johnson, 421 U.S. at 459–60. 

 28 See e.g., Jordan v. Whelan Sec. of Illinois, Inc., 30 F. Supp. 3d 746, 753 

(N.D. Ill. 2014) (recognizing Section 1981 encompasses employment discrimina-

tion claims on the basis of color). 

 29 Courts have held that Section 1981 does not permit independent claims of 

national origin discrimination; however, due to the often indistinguishable nature 

between these bases of discrimination, courts may allow national origin discrim-

ination claims to proceed when the evidence supports a claim of race discrimina-

tion. See Short v. Mando Am. Corp., 805 F. Supp. 2d 1246, 1267–68 (M.D. Ala. 

2011). 

 30 See 42 U.S.C. §2000e–2 (2012). 
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status as an employee, because of such individual’s 

race, color, religion, sex, or national origin.31 

Federal anti-discrimination laws also protect current, former,32 

and prospective employees who suffer retaliation for opposing an 

unlawful employment practice or participating in an investigation 

related to unlawful discrimination.33 The United States Supreme 

Court has interpreted Title VII to prohibit intentional discrimina-

tion—employment decisions that are consciously motivated by ani-

mus,34 stereotypes,35 and mere consideration of a protected classifi-

cation36—as well as unintentional discrimination.37 In grooming 

codes discrimination cases challenging express policies that man-

date different grooming or dress requirements for men and women, 

                                                                                                             
 31 42 U.S.C. § 2000e-2(a)(1)–(2) (2012). Specifically, Title VII prohibits an 

employer from retaliating “against any of his employees or applicants for employ-

ment . . . because he has opposed any practice made an unlawful employment 

practice by this subchapter, or because he has made a charge, testified, assisted, 

or participated in any manner in an investigation, proceeding, or hearing under 

this subchapter.” 42 U.S.C. § 2000e-3(a) (2012). See CBOCS W., Inc. v. Hum-

phries, 553 U.S. 442, 445 (2008) (holding that retaliation claims are actionable 

under Section 1981). 

 32 See e.g., Bailey v. USX Corp., 850 F.2d 1506, 1509–10 (11th Cir. 1988) 

(holding that former employees have standing to bring Title VII retaliation claims 

though the plain language does expressly contemplates current and prospective 

employees). 

 33 42 U.S.C. § 2000e-3(a). 

 34 See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973); see 

also Staub v. Proctor Hosp., 562 U.S. 411, 422 (2011). 

 35 Price Waterhouse v. Hopkins, 490 U.S. 228, 256–58 (1989). 

 36 Ricci v. DeStefano, 557 U.S. 557, 592–93 (2009) (holding that municipal 

government’s consideration of race in its decision not to certify promotional exam 

results, which disproportionately impacted African American firefighters and thus 

resulted in a negative employment decision for white male firefighters and a His-

panic male firefighter, constitutes intentional race discrimination under Title VII). 

 37 Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) (adopting a disparate 

impact theory of discrimination in Title VII cases to redress “not only overt dis-

crimination but also practices that are fair in form, but discriminatory in opera-

tion”). In 1991, Congress codified the disparate theory of liability whereby the 

plaintiff can recover if she demonstrates that: (1) a facially neutral employment 

practice causes a disproportionate impact on individuals who share the same reli-

gion, color, national origin, race, or sex; and (2) the covered employer fails to 

adopt a less discriminatory alternative that is job related and meets the employer’s 

business needs. See 42 U.S.C. § 2000e-2(k)(1)(A)–(C) (2012). 
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federal courts have treated such requirements—when they impose 

undue burdens upon women or men—as intentional sex discrimina-

tion, unless the employer can produce persuasive evidence that an 

employee’s conformity with the gender-based grooming or dress 

standard is a bona fide occupational qualification reasonably neces-

sary to the operation of the employer’s business.38 

Black women have contended employers’ regulation of their 

natural hair constitutes a form of race discrimination or discrimina-

tion at the intersection of race and gender39 in violation of Section 

1981 and/or Title VII.40 However, almost uniformly, federal courts 

have decided that their cases of grooming codes discrimination are 

not actionable.41 A primary reason for federal courts’ non-recogni-

tion of their race discrimination claims is a judicial understanding of 

race as an immutable characteristic: an identity trait that is fixed or 

difficult to change and/or with which one is born and is marked by 

                                                                                                             
 38 Where an employment practice makes terms and conditions of employ-

ment expressly on the basis of sex, religion, or national origin, Title VII provides 

a statutory affirmative defense: the Bona Fide Occupational Qualification 

(“BFOQ”) defense. See 42 U.S.C. § 2000e-2(e) (2012). In narrow circumstances, 

a covered employer can escape Title VII liability for intentional sex, religion, or 

national origin discrimination if the employer can produce persuasive evidence 

that the challenged employment practice is a “bona fide occupational qualification 

reasonably necessary to the normal operation of the particular business.” Id. Ac-

cording to the Supreme Court, the employer must demonstrate that the facially 

discriminatory employment requirement concerns job-related skills and aptitudes 

based upon objectively verifiable evidence rather than “general subjective stand-

ards.” Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am., 

UAW v. Johnson Controls, Inc., 499 U.S. 187, 200–201 (1991). 

 39 See Jefferies v. Harris Cnty. Community Assn., 615 F.2d 1025 (5th Cir. 

1980) (holding that Title VII permits discrimination claims on the basis of multi-

ple impermissible characteristics and thus, a Black woman could pursue her claim 

that she was discriminated against because of both her race and gender). 

 40 D. Wendy Greene, A Multidimensional Analysis of What Not to Wear in 

the Workplace: Hijabs and Natural Hair, 8 FIU L. REV. 331, 336 (2013) [herein-

after What Not to Wear in the Workplace]. 

 41 In her groundbreaking work, Professor Crenshaw attributes the failure of 

Black women’s intersectional claims of discrimination to courts viewing their ex-

perience along a “single-axis analysis” that distorts the “multidimensionality of 

Black women’s experiences.” Demarginalizing the Intersection of Race and Sex, 

supra note 13, at 139. 
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features that all or only individuals who share a racial identity pos-

sess.42 As explained in the following sections, this concept of im-

mutability advanced in Rogers v. American Airlines and EEOC v. 

Catastrophe Management Solutions is a “legal fiction” that is rooted 

in a discredited view of race as biological and unchangeable.43 

B. Rogers v. American Airlines 

Shortly after Title VII was enacted, discrimination cases con-

testing the legality of employment policies controlling the ways 

                                                                                                             
42See e.g., Rogers v. Am. Airlines, Inc., 527 F. Supp. 229, 232 (S.D.N.Y. 1981) 

(holding that an employer’s regulation of a Black female employee’s cornrow 

braids did not violate Title VII because braids are not an “immutable characteris-

tic”). Significantly, not all arbiters of race-based grooming discrimination cases 

have applied the immutability doctrine in analyzing whether a policy banning Af-

rican descendants’ braided hair constitutes unlawful race discrimination. See Chi-

cago Commission on Human Relations in the matters of Scott v. Owner of Club 

720 and Lyke v. Owner of Club 720 (February 16, 2011) (finding that a Chicago 

night club’s ban against braids adorned by African descendant men violated the 

Chicago Human Rights Ordinance’s prohibitions against race discrimination in 

part because the night club “disfavored a hairstyle associated with one racial 

group based on stereotypical assumptions about wearers of the hairstyle, imposing 

an additional burden on that group in order to enjoy the full use of the public 

accommodations it offered”). Opinion located here: https://www.cityofchicago.

org/content/dam/city/depts/cchr/DataPortalDocs/09P002Feb162011.pdf 

  43 See D. Wendy Greene, Categorically Black, White, or Wrong: “Misper-

ception Discrimination” and the State of Title VII Protection, 47 U. MICH. J. L. 

REF. 87, 134 (2013) [hereinafter Categorically Black, White, or Wrong] (positing 

that our understanding of racial identity is influenced by broader social, political, 

legal, and economic forces, as well as specific personal experiences). A recently 

filed Title VII race discrimination claim frustrates the contention that racial iden-

tity is unchangeable. All of his life, police sergeant Cleon Brown self-identified 

as white; however, Brown claimed that after receiving the results of an Ances-

try.com test, which reported that he was 18 percent African descendant, he began 

to identify as African-American. Brown alleged that he became the target of ra-

cially derogatory treatment after he shared the results of the Ancestry.com test 

with his colleagues and supervisors. https://cbsdetroit.files.wordpress.com/2017/

05/2017-04-11-brown-cleon-ecf-001-plaintiffs-complaint-and-jury-demand.pdf. 

This case presses the court to contemplate similar, important queries posed in 

EEOC v. Catastrophe Management Solutions. For example: 1) what is race—is it 

a biological or social construct; 2) should Title VII’s definition of race be in-

formed by historic or contemporary understandings of race; and 3) is statutory 

protection contingent upon the alleged discrimination related to an impermissible 

classification or the identity trait of the plaintiff? 

 



2017] SPLITTING HAIRS 997 

 

Black women wore their natural hair surfaced.44 For example, Black 

women argued that formal and informal mandates to change their 

afros or “bushy” hair as a condition of employment constituted un-

lawful race discrimination. Both the EEOC and federal courts 

treated such regulations as violative of Title VII’s substantive lan-

guage.45 Yet, it was the 1981 decision in Rogers v. American Air-

lines that came to define the contours of race-based challenges 

against grooming codes discrimination in the workplace.46 

A year after becoming a customer service agent, Renee Rodgers, 

an eleven-year American Airlines employee, wore her hair in corn-

rows.47 In turn, American Airlines implemented a grooming policy 

that banned employees in customer service positions from wearing 

braided hairstyles.48 Rodgers argued that American Airlines’ 

grooming regulation constituted race and sex discrimination in vio-

lation of Title VII and other civil rights laws.49 Through her conten-

tion that American Airlines’ policy uniquely discriminated against 

her and other Black women, she raised an intersectional claim of 

                                                                                                             
 44 See, e.g., Jenkins v. Blue Cross Mut. Hosp. Ins., Inc., 538 F.2d 164, 168 

(7th Cir. 1976). In Jenkins, the plaintiff asserted a Title VII race discrimination 

claim because her supervisor informed her that she “could never represent Blue 

Cross with [her] Afro.” Id. at 167. The court held that the supervisor’s lone state-

ment was sufficient to support a race discrimination claim because “[a] lay per-

son’s description of racial discrimination could hardly be more explicit. The ref-

erence to the Afro hairstyle was merely the method by which the plaintiff’s su-

pervisor allegedly expressed the employer’s racial discrimination.” Id. at 168. 

 45 Id. But see Carswell v. Peachford Hosp., No. C80-222A, 1981 WL 224, at 

*2 (N.D. Ga. May 26, 1981) (holding that a Black woman’s discipline and subse-

quent termination for refusing to remove beads from her braids did not amount to 

a facially discriminatory policy on the basis of race in part because “the wearing 

of beads in one’s hair is [not] an immutable characteristic, such as national origin, 

race, or sex”). 

 46 See Rogers, 527 F. Supp. at 231–32. 

 47 Professor Paulette Caldwell reveals in her scholarly examination of the 

case that the accurate spelling of the plaintiff’s last name is Rodgers though the 

official case name spells it Rogers. See Paulette M. Caldwell, Intersectional Bias 

and the Courts: The Story of Rogers v. Am. Airlines, in RACE LAW STORIES 571, 

575 n.12 (Devon W. Carbado & Rachel F. Moran eds., 2008) [hereinafter Inter-

sectional Bias and the Courts]. 

 48 See id. at 576. 

 49 See Rogers, 527 F. Supp. at 231. 
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discrimination.50 Rodgers explained that cornrows were “histori-

cally, a fashion and style adopted by Black American women, re-

flective of cultural, historical essence of Black women in American 

society.”51  To Rodgers, American Airlines’ braids ban implicated 

the same “racial dynamics” as an employer’s prohibition against af-

ros and thus should likewise be deemed an act of unlawful race dis-

crimination.52 The court concurred that if American Airlines enacted 

a ban against afros such a policy would likely violate Title VII. 

However, it did not apply this reasoning to American Airlines’ no 

braids policy. 

The Rogers court grounded its distinguishable legal treatment of 

cornrows and afros in the immutability doctrine. It pronounced that 

federal protections against race discrimination only extend to a cov-

ered employer’s regulation of or adverse treatment based upon im-

mutable traits: traits with which one is born, are fixed, difficult to 

change, and/or displayed by individuals who share the same racial 

identity.53 Therefore, an actionable claim of race discrimination ne-

cessitated evidence that African descendants exclusively or predom-

inantly adorned braids.54 By articulating this evidentiary standard, it 

appears that the Rogers court presumed that a workplace prohibition 

against afros constituted a form of race discrimination because Af-

rican descendants predominantly or exclusively don or are born with 

an afro. However, as it pertained to American Airlines’ regulation 

of braids, the court reasoned that Rodgers was unable to satisfy this 

essentialist (and essentially impossible) prima facie requirement 

since Bo Derrek, a white actress, donned cornrows in the movie 

“10.”55 Despite the long history of African descendant women wear-

ing braids as a matter of course, the court implied that Bo Derrek 

popularized cornrows, thereby devaluing Ms. Rodgers’ claim that 

for Black women, cornrows are imbued with deep cultural and per-

sonal meaning.56 The court effectively concluded that since a white 

woman braided her hair, donning cornrows could in no way inform 

                                                                                                             
 50 Intersectional Bias and the Courts, supra note 47, at 573. 

 51 See Rogers, 527 F. Supp. at 231–32. 

 52 See id.  

 53 See id. 

 54 See id. at 232. 

 55 See id. 

 56 See id. 
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Ms. Rodgers’ understanding of herself as a Black woman. In es-

sence, the judge dictated to Ms. Rodgers which of her individual 

characteristics he believed were consequential to her personhood as 

a Black woman, usurping the autonomy, freedom, and dignity em-

bodied in defining her identity based upon her lived experience.57 

To add insult to injury, the court characterized Ms. Rodgers’ corn-

row braids, which were the result of synthetic hair extensions, as an 

“easily changeable artifice.”58 In so doing, the Rogers court sug-

gested American Airlines’ regulation of Ms. Rodgers’ hair did not 

implicate Title VII’s proscriptions against race discrimination be-

cause her cornrows were not natural since they were not an inevita-

ble physical feature of African ancestry.59 Rather, Ms. Rodgers’ 

braids were a mutable, stylistic choice which she could easily 

change unlike an “immutable racial” characteristic presumably like 

her skin color or an afro.60 Thus, the Rogers court opined that Amer-

ican Airlines’ no braids policy had “at most a negligible effect on 

employment opportunity” and concerned “a matter of relatively low 

importance in terms of the constitutional interests protected by the 

Fourteenth Amendment and Title VII.”61 

It is important to note that the court erred in assuming that all, 

most, or only people who identify as African descendants have 

adorned, or can adorn, an afro. Not all or only individuals of African 

descent possess hair texture that can be shaped into an afro. Indeed, 

the hair texture and hairstyles among African descendant women 

specifically, and African descendant people generally, are diverse 

and infinite. In A Multidimensional Analysis of What Not to Wear: 

Hijabs and Natural Hair, I explained:  

                                                                                                             
 57 The Rogers court is not alone; relying upon Rogers and subsequent legal 

precedent, the federal district court in EEOC v. Catastrophe Management Solu-

tions rejected the EEOC’s argument that Ms. Jones’ naturally locked hair is a de-

fining characteristic of her identification as a Black woman. See EEOC v. Catas-

trophe Mgmt. Solutions, No. 14-13482, 2016 WL 7210059, at *9–11 (11th Cir. 

Dec. 13, 2016). 

 58 See Rogers, 527 F. Supp. at 232. 

 59 Intersectional Bias and the Courts, supra note 47, at 580. 

 60 See Rogers¸ 527 F. Supp. at 232. The court explained that American Air-

lines’ regulation of Ms. Rodgers’ braids did not violate Title VII because it did 

not “regulate on the basis of any immutable characteristic of the employees in-

volved.” Id. at 231. 

 61 Id. at 231. 
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not all Black women wear natural hairstyles, and for 

those Black women who do, the reasons are likewise 

varied and are not mutually exclusive. Black women 

may wear a natural hairstyle to minimize or eliminate 

the physical and financial inconveniences that come 

along with wearing straightened hairstyles. Black 

women may wear their hair naturally for aesthetic 

reasons, as a form of racial/ethnic expression, and/or 

to challenge pervasive expectations and pressures to 

wear a straightened hairstyle as an implicit petition 

for genuine inclusion, respect, and equal treatment. 

Finally, Black women donning natural hairstyles are 

also simply wearing their hair the way in which it 

grows on their heads—with or without any motive or 

meaning. Thus, like hijabs for some Muslim women, 

donning natural hairstyles for some Black women is 

a defining feature of their identity and personhood.62 

The reasons for donning natural hairstyles and the processes by 

which Black women achieve them are also varied and often times 

more complicated than what meets the eye.63 The court may have 

inaccurately concluded that braids are an easily changeable charac-

teristic based upon a lack of knowledge about the process of braid-

ing and removing braids, especially those that are created with hair 

extensions. A lack of understanding may also explain the court’s 

view of Ms. Rodgers’ braided hair as a simple aesthetic choice rather 

than a matter which can be simultaneously complex, deeply per-

sonal, and organic.64 The court’s miseducation about African de-

scendant women’s hair produced a powerful legal precedent—one 

that accorded employers essentially limitless freedom, authority, 

and privilege to stigmatize, exclude, and marginalize African de-

scendant women in the workplace because of their hair. 

For nearly fifty years, U.S. federal courts have adjudicated a va-

riety of legal challenges against employers’ formal and informal 

regulation of Black women’s hair. Since the 1970s, Black women 

                                                                                                             
 62 Id. 

 63 What Not to Wear in the Workplace, supra note 40, at 358–59. 

 64 See Rogers, 527 F. Supp. at 232 (suggesting that Ms. Rodgers donned the 

all-braided hairstyle in response to the popularity of the film “10”). 
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have opposed workplace prohibitions against their adornment of 

synthetic braids,65 twists,66 locks,67 cornrows with beads,68 straight-

ened blonde hair,69 locked blonde hair,70 finger waves71, and pony-

tails72. The breadth of litigation exposes not only the diversity of 

Black women’s hair but also the hyper-regulation of Black women’s 

bodies in the workplace via their hair. Indeed, one employer sought 

to restrain a Black woman’s agency and desire to wear her hair dif-

ferently by requiring her to seek supervisory approval before she 

changed her hair but did not impose the same mandates on white 

female employees.73 Other employers have directed or advised 

Black women to change their hair or hair color until their appearance 

satisfies a supervisor’s subjective standards of acceptability and 

beauty.74 Employers have also publicly stigmatized Black women’s 

hair and placed Black women in a humiliating Catch-22: either 

cover,75 alter,76 or cut off your hair altogether or be deprived of cur-

rent or prospective employment. Black women’s hair has also col-

ored supervisors’ perceptions of their job performance, resulting in 

                                                                                                             
 65 Rogers v. American Airlines, 527 F. Supp. 229 (S.D.N.Y. 1981). 

 66 Pitts v. Wild Adventures, No. 7:06-CV-62-HL, 2008 WL 1899306 (M.D. 

Ga. Apr. 25, 2008). 

 67 EEOC v. Catastrophe Management Solutions, Inc., 2016 WL 7210059. 

 68 Carswell v. Peachford Hosp., No. C80-222A, 1981 WL 224, at *1 (N.D. 

Ga. May 26, 1981). 

 69 See D. Wendy Greene, Black Women Can’t Have Blonde Hair . . . in the 

Workplace, 14 J. GENDER, RACE & JUST. 405 (2011) [herinafter Black Women 

Can’t Have Blonde Hair]. 

 70 EEOC v. Catastrophe Management Solutions, Inc., 2016 WL 7210059. 

 71 Hollins v. Atl. Co., 188 F.3d 652 (6th Cir. 1999). 

 72 Id. 

 73 Id. 

 74 See generally, Pitts v. Wild Adventures, No. 7:06-CV-62-HL, 2008 WL 

1899306 (M.D. Ga. Apr. 25, 2008). 

 75 Pitts v. Wild Adventures, No. 7:06-CV-62-HL, 2008 WL 1899306 (M.D. 

Ga. Apr. 25, 2008); Burchette v. Abercrombie & Fitch Stores, Inc., No. 08 Civ. 

8786, 2009 WL 856682 (S.D.N.Y. Mar. 30, 2009). 

 76 Rogers v. American Airlines, 527 F. Supp. 229 (S.D.N.Y. 1981); Pitts v. 

Wild Adventures, No. 7:06-CV-62-HL, 2008 WL 1899306 (M.D. Ga. Apr. 25, 

2008; Burchette v. Abercrombie & Fitch Stores, Inc., No. 08 Civ. 8786, 2009 WL 

856682 (S.D.N.Y. Mar. 30, 2009). 
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decreased compensation,77 discipline,78 and termination79 often ac-

companied by demoralizing and subordinating judgments about 

their professionalism and femininity as well as the judiciousness of 

their personal grooming choices. 

For example, in Pitts v. Wild Adventures, Patricia Pitts alleged 

that when she reported to work with her hair in cornrows, her super-

visor expressed disapproval and offered an unsolicited “suggestion” 

that she change her hair into a “pretty” style.80 Despite the cost and 

time involved, Ms. Pitts attempted to comply with the supervisor’s 

“recommendation” while also donning her natural hair presumably 

in a way Ms. Pitts found attractive. In lieu of cornrows, Ms. Pitts 

returned to work donning two-strand twists.81 Her supervisor again 

disapproved because she felt Ms. Pitts’ two-strand twists too closely 

resembled locks.82 Ms. Pitts refused to expend additional cost and 

time to restyle her hair since Wild Adventures did not have formal 

grooming policy in place. Furthermore, in no way was Ms. Pitts’ 

hair relevant to her job performance. Within days, however, Wild 

Adventures disseminated a written policy that banned “dreadlocks, 

cornrows, beads, and shells” unless they were covered by a hat or 

visor.83 Effectively, Ms. Pitts and other Black employees84 could 

                                                                                                             
 77 Hollins v. Atl. Co., 188 F.3d 652 (6th Cir. 1999). 

 78 In March 2015, a Black woman who worked as a restaurant hostess for a 

Canadian franchise reported that management publicly reprimanded her when she 

began wearing her hair in braids, calling her hair unacceptable, instructing her to 

go home, and subsequently denying her shifts because they did not “want that 

kind of look . . . at the restaurant.” The former hostess filed a race discrimination 

complaint against the restaurant with the Quebec Human Rights Commission, 

which is the first of its kind. http://www.diversityinc.com/news/hairstyles-of-

black-women-cases-of-discrimination/. 

 79 See, e.g., id. See also Bryant v. BEGIN Manage Program, 281 F. Supp. 2d 

561 (E.D.N.Y. 2003); Burchette v. Abercrombie & Fitch Stores, Inc., No. 08 Civ. 

8786, 2009 WL 856682 (S.D.N.Y. Mar. 30, 2009). 

 80 Pitts, No. 7:06-CV-62-HL, 2008 WL 1899306 at *1 (M.D. Ga. Apr. 25, 

2008). 

 81 Id. 

 82 Id. 

 83 Id.  

 84 It is important to note that Black women are not singularly affected by 

grooming policies regulating natural hairstyles. Black men have also challenged 

these policies on the ground that they are racially discriminatory. See Eatman v. 

United Parcel Serv., 194 F. Supp. 2d 256, 262 (S.D.N.Y. 2002). For a more de-

tailed discussion of the Eatman case, D. Wendy Greene, Title VII: What’s Hair 
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neither wear their natural hair freely nor freely make choices about 

their natural hair. Like Renee Rodgers, Patricia Pitts challenged 

Wild Adventures’ hyper-regulation of her natural hair as a form of 

race discrimination.85 And like Renee Rodgers, Patricia Pitts’ race 

discrimination claim was rejected by the court.86 Citing to Rogers, 

the Pitts court legalized an employer’s hyper-regulation of a Black 

woman’s natural hair when not shaped like an afro based upon sub-

jective and paternalistic ideals about what management finds “at-

tractive,” “acceptable,” and therefore “permissible” in the work-

place. 

Also like Pitts, the Rogers court made invisible the burdens and 

attendant injury Ms. Rodgers, and countless African descendant 

women like her, suffer as a consequence of the hyper-regulation of 

their bodies via their hair. As I explained in earlier work: 

[The Rogers] court could not concede the particular 

stigmatization and offense that Renee Rodgers, as a 

Black woman, would experience when American 

Airlines instructed that: as a customer service repre-

sentative, her donning cornrows was specifically 

prohibited because it did not reflect the “conservative 

and business-like image” that American Airlines’ 

grooming policy intended to enforce; she could wear 

the cornrows off-duty; and if she were to maintain 

her cornrows she could not wear her hair freely but 

rather she would need to “wear her hair into a bun 

and wrap a hairpiece around the bun during working 

hours.” American Airline’s grooming regulations 

conveyed the message (which the court reified) that 

cornrows—a natural hairstyle Black women com-

monly and most notably wear—was an unprofes-

sional and immodest hairstyle in need of covering 

and thus, an unacceptable and impermissible hair-

style for Black women to wear in their professional 

capacities, especially when engaging with the public. 

                                                                                                             
(and Other Race-Based Characteristics) Got to Do With It?, 79 U. COLO. L. REV. 

1355, 1372-76, 1385-91 (2008) [hereinafter What’s Hair]. 

 85 Pitts, 2008 WL 1899306 at *6. 

 86 Id. 
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Indeed, the court was rather dismissive of not only 

the stigmatic but also the physical injury that Amer-

ican Airlines inflicted upon Rodgers by requiring 

that she wear a hairpiece to mask her natural hair-

style. In response to Rodgers’ claims that she suf-

fered severe headaches from wearing a hairpiece, the 

court suggested rather imperviously “a larger hair-

piece would seem in order.”87 

Furthermore, the court intimated that American Airline’s regu-

lation of Ms. Rodger’s hair would need to rise to the level of a hos-

tile work environment in order for her injury to be cognizable.88 

Since Ms. Rodgers’ seminal case of race-based grooming codes dis-

crimination, courts have preserved the Rogers court’s narrow con-

stitution of race, discrimination, and remediable injury under federal 

civil rights laws.89 Courts have thereby treated employment policies 

banning African descendant women’s natural hair as harmless acts 

of employer prerogative unrelated to race and gender and inconse-

quential to workplace equality.90 

In sanctioning the heightened scrutiny and occupational injuries 

that Black women endure at the intersection of race and gender when 

they freely don their naturally textured or curly hair in braids, twists, 

or locks,91 Rogers has aided the suppression of Black women’s ex-

ercise of freedom, autonomy, and agency over their hair and through 

                                                                                                             
 87 What Not to Wear in the Workplace, supra note 40, at 349. 

 88 Rogers, 527 F. Supp. at 232 at 233 (remarking “plaintiff’s allegations do 

not amount to charging American with ‘a practice of creating a working environ-

ment heavily charged with ethnic or racial discrimination,’ or one ‘so heavily pol-

luted with discrimination as to destroy completely the emotional and psychologi-

cal stability of minority group workers. . . .’) (quoting Rogers v. EEOC, 454 F.2d 

234, 238 (5th Cir. 1971)). 

 89 See EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 

72210059, at *11 (11th Cir. Dec. 13, 2016). 

 90 See generally Willingham v. Macon Tel. Pub. Co., 507 F.2d 1084, 1091 

(5th Cir. 1975); see generally Rogers v. Am. Airlines, Inc., 527 F. Supp. 229 

(S.D.N.Y. 1981); Catastrophe Mgmt. Solutions, 2016 WL 7210059. 

 91 See Rogers v. Am. Airlines Inc., 527 F. Supp. 229, 232 (S.D.N.Y. 1981); 

see also Jenkins v. Blue Cross Mut. Hosp. Ins., Inc., 538 F.2d 164, 169 (1976) 

(holding that a Black female plaintiff filed a sufficient EEOC charge alleging race 

and gender discrimination after her supervisor allegedly informed her that she was 
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their hair. Indeed, Rogers buttresses the lawfulness of making 

straightened hairstyles—a racialized and gendered appearance norm 

resulting from a long history of privileging hair texture and hair-

styles associated with white women92—an implicit or explicit term 

or condition of employment for Black women.93 As a result, Black 

women’s hair plays a defining—and lawful—role in their employa-

bility and attendant economic and emotional security. With the fil-

ing of EEOC v. Catastrophe Management Solutions94 in 2014, the 

Equal Employment Opportunity Commission undertook a herculean 

feat to disrupt this reality. The EEOC endeavored to invalidate over 

three decades of negative precedent stemming from the Rogers de-

cision, which courts mechanically applied to reject not only Black 

women’s substantive claims of unlawful race discrimination, but 

also their claims of retaliation for opposing an express hiring prac-

tice of excluding from consideration qualified applicants with 

braided hair as a form of racial discrimination.95 

                                                                                                             
denied a promotion because she was unable to represent the company wearing an 

afro). 

 92 See D. Wendy Greene, Black Women Can’t Have Blonde Hair. . . in the 

Workplace, 14 J. Gen. Race & Just. 405, 428 (2011) [hereinafter Black Women 

Can’t Have Blonde Hair]. 

 93 A recent Google search for “unprofessional hairstyles for women” primar-

ily generated pictures of Black women donning natural hairstyles whereas a 

search for “professional styles for women” yielded pictures of white women with 

straightened coiffed hairstyles. Leigh Alexander, Do Google’s “Unprofessional 

Hair” Results Show It Is Racist?, GUARDIAN (Apr. 8, 2016, 3:50 AM), 

https://www.theguardian.com/technology/2016/apr/08/does-google-unprofes-

sional-hair-results-prove-algorithms-racist. 

 94 First Amended Complaint at ¶ 27, EEOC v. Catastrophe Mgmt. Solutions, 

2014 WL 4745282 (S.D. Ala. Apr. 17, 2014) (No. 1:13-cv-00476-CB-M) [here-

inafter First Amended Complaint]. 

 95 See, e.g., McBride v. Lawstaf, Inc., No. 1:96-cv-0196-cc, 1996 WL 

755779, at *1–2 (N.D. Ga. Sept. 19, 1996) (rejecting plaintiff’s Title VII retalia-

tion claim by holding that the plaintiff’s opposition to her employer–temporary 

staffing agency’s policy of not referring “qualified applicants with ‘braided’ hair 

styles for employment positions” was not protected activity because such policy 

as a matter of law did not violate Title VII’s proscriptions against race–based em-

ployment practices). See also Pitts, 2008 WL 1899306 at *8 (citing to McBride 

as precedential support for denying plaintiff’s retaliation claim based upon her 

opposition to informal and formal regulations of her natural hair). 
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II. SPLITTING HAIRS: EEOC V. CATASTROPHE MANAGEMENT 

SOLUTIONS 

A. The Federal District Court Decision 

1. CHASTITY JONES’ HAIR STORY 

In 2010, Chastity Jones applied for a customer service repre-

sentative position with Catastrophe Management Solutions 

(“CMS”), an Alabama-based insurance claims processing com-

pany.96 In this position, she would man phone calls in a call center.97 

Based on her online application, Ms. Jones, along with numerous 

other applicants, was invited by CMS to participate in a group inter-

view.98 To the interview, she wore a blue business suit99 and her 

locked blonde hair in a curly formation also known as “curli-

locks.”100 After a successful group interview and an individual in-

terview with a company trainer who reviewed the job responsibili-

ties and her ability to perform them, CMS offered Ms. Jones the 

job.101 Shortly thereafter, CMS’ Human Resources manager an-

nounced to the successful applicants the schedule for lab tests and 

the completion of paper work that needed to take place before they 

began working.102 The Human Resources manager informed the 

new hires that they could meet with her individually about any con-

flicts they may have.103 At no point during the group sessions or the 

individual meeting with the trainer, did any CMS representative 

comment on Ms. Jones’ hair.104 

                                                                                                             
 96 See EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 

7210059, at *1 (11th Cir. Dec. 13, 2016). 

 97 See id. 

 98 See id. 

 99 See id. 

 100 Mark Fijman, EEOC Lawsuit Over Dreadlocks Sparks Criticism and High-

lights Issues with Workplace Grooming Policies, MARTINDALE.COM (Oct. 11, 

2013), https://www.martindale.com/labor-employment-law/article_Phelps-Dun-

bar-LLP_1993564.htm. 

 101 See Catastrophe Mgmt. Solutions, 2016 WL 7210059 at *2. 

 102 See id. 

 103 See id. 

 104 See id. 
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Per instructions, Ms. Jones spoke with the Human Resources 

manager about a scheduling conflict and the Human Resources man-

ager granted her request to take the lab tests on a different day.105 

As Ms. Jones was preparing to depart, the Human Resources man-

ager asked Ms. Jones if her hair were “dreadlocks.”106 Ms. Jones 

confirmed that her curly “look” was in fact locks, to which the Hu-

man Resources manager replied that she was unable to hire her “with 

the dreadlocks.”107 Naturally, Ms. Jones inquired why her locks 

were problematic.108 The Human Resources manager responded, 

“they tend to get messy, although I’m not saying yours are, but you 

know what I’m talking about.”109 The Human Resources manager 

also confided that previously, CMS asked a Black male applicant to 

cut off his locks as a condition of employment, implying that Ms. 

Jones would, too, have to cut off her hair.110 Ms. Jones indicated that 

she would not cut her hair; immediately thereafter CMS’ Human 

Resources manager rescinded the job offer and requested that Ms. 

Jones return the paperwork provided earlier.111 Ms. Jones returned 

the paperwork and left the premises.112 Though CMS’ Human Re-

sources manager did not inform Ms. Jones of a formal policy pro-

hibiting locks, CMS did have a grooming policy in place which ad-

vised that “[a]ll personnel are expected to be dressed and groomed 

in a manner that projects a professional and businesslike image 

while adhering to company and industry standards and/or guide-

lines . . . .[H]airstyles should reflect a business/professional image. 

No excessive hairstyles or unusual colors are acceptable[.]”113 

                                                                                                             
 105 See id. 

 106 See id. 

 107 See id. 

 108 See id. 

 109 See id. 

 110 See id. 

 111 See id. 

 112 See id. 

 113 See id. 
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2. THE EEOC’S LEGAL ARGUMENTS: SOME THINGS OLD, SOME 

THINGS NEW 

On behalf of Ms. Jones, the EEOC challenged CMS’ “no locks” 

hiring practice as a form of intentional race discrimination in viola-

tion of Title VII.114 Armed with over thirty years of legal precedent 

supporting the proposition that workplace proscriptions against 

Black women’s braided hair are beyond the scope of Title VII, CMS 

sought a dismissal of the EEOC’s case.115 In response, the EEOC 

revived Renee Rodgers’ contention that mutable characteristics like 

hair are central to Ms. Jones’ subjective understanding of her racial 

identity.116 The EEOC maintained that “[b]ecause of the historical 

truths and experiences of African Americans, it is only prudent for 

courts to recognize that African-American hair identity is rooted in 

African tradition. As such, natural [hair] styles are as much of a de-

terminate of racial identity as melanoid skin.”117 Lastly, the EEOC 

offered to present expert testimony to substantiate that “the wearing 

of dreadlocks by Blacks has socio-cultural racial significance.”118 

The EEOC also advanced novel legal theories to confront the 

long-standing strict application of the immutability doctrine in race-

based grooming code discrimination cases.119 On the one hand, the 

EEOC sought to discontinue its application by offering a more ex-

pansive notion of race.120 Alternatively, the EEOC sought to demon-

strate how a dreadlocks ban triggers the biological underpinnings of 

                                                                                                             
 114 See id. at *1. 

 115 See id. 

 116 See id. at *2–3. Relatedly, the EEOC asserted that the concept of race does 

not simply embody immutable characteristics, see id. at *2; thus, Title VII’s pro-

hibitions against race discrimination proscribes “employment discrimination 

against a person because of cultural characteristics often linked to race or ethnic-

ity, such as a person’s name, cultural dress and grooming practices, accent or 

manner of speech,” id. at *10 (quoting the EEOC Compliance Manual, § 15–II, at 

4 (2006)). 

 117 Plaintiff’s Brief in Opposition to Defendant Catastrophe Mgmt. Solutions’ 

Motion to Dismiss at 8, EEOC v. Catastrophe Mgmt. Solutions, 11 F. Supp. 3d 

(2014) (No. 13-cv-00476-CB-M), 2014 WL 4745282, at *13 [hereinafter Plain-

tiff’s Brief]. 

 118 Id. 

 119 See id. at 11–12. 

 120 See id. 
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the immutability doctrine.121 Both of these new legal arguments 

were informed in part by the legal scholarship of critical race theo-

rists.122 First, the EEOC posited that the immutability doctrine is 

rooted in a discredited view of race as a fixed, biological construct 

and not reflective of Congress’ legislative intent.123 Academics have 

persuasively demonstrated that race is not a fixed, biological truth 

but rather a social construction.124 In order to legitimize and facili-

tate a racial hierarchy as well as individual and systematic acts of 

racial oppression and exclusion—like racial slavery, racial apart-

heid, and racially motivated violence—social, political, and legal 

actors actively fostered notions of race and racial difference as in-

heritable and fixed.125 As a consequence of both orchestrated at-

tempts to characterize, as well as subconscious mapping, race has 

never been limited to one’s ancestry or one’s skin color. Historically 

and contemporarily, mutable characteristics like one’s hair texture, 

dress, name, or accent have also been treated as signifying racial 

identity by both law and society.126 Consequently, mutable charac-

teristics like hair are continuously racialized in law and society even 

                                                                                                             
 121 See id. at 2. 

 122 See id. at 10. 

 123 See id. at 6. 

 124 See, e.g., Ian Haney Lopez, The Social Construction of Race: Some Obser-

vations on Illusion, Fabrication, and Choice, 29 HARV. C.R.-C.L. L. REV. C.R.-

C.L. L. REV. 1, 11–12 (1994) (explaining “[t]here are no genetic characteristics 

possessed by all Blacks but not by non-Blacks; similarly, there is no gene or clus-

ter of genes common to all Whites but not to non-Whites”). 

 125 See, e.g., Perkins v. Lake Cty. Dep’t of Utilities, 860 F. Supp. 1262, 1271 

(N.D. Ohio 1994) (“Regrettably, racial classifications may be, and traditionally 

have been, used to justify the exploitation of certain groups”); see also Christian 

B. Sundquist, Science Fictions and Racial Fable: Navigating the Final Frontier 

of Genetic Interpretation, 25 HARV. BLACKLETTER L.J. 57, 57 (2009) (explaining 

“[t]he perception that race should be defined in terms of genetic and biological 

difference fueled the ‘race science’ of the eighteenth and nineteenth centuries, 

during which time geneticists, physiognomists, eugenicists, anthropologists and 

others purported to find scientific justification for denying equal treatment to non-

white persons”). 

 126 As Professor Angela Onwuachi-Willig and I have both noted, during the 

era of racial slavery, one’s hair texture marked an individual as either presump-

tively free or enslaveable. See Angela Onwuachi-Willig, Another Hair Piece: Ex-

ploring New Strands of Analysis Under Title VII, 98 GEO. L.J. 1079, 1100 (2010) 

(“[H]air served as the true signifier of race in early racial trials” and served to 

determine whether women “were American Indian and free, rather than black and 
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when such characteristics “‘are not ‘uniquely’ or ‘exclusively’ ‘per-

formed’ by or are attributed to a particular racial group.”127 In earlier 

work, I have posited that race should be viewed as a socio-legal con-

struct, acknowledging the ways in which law and society have af-

fixed and continue to affix racial meanings and associations to mu-

table and immutable characteristics.128 Therefore, I have urged 

courts to employ a broader understanding of race so that anti-dis-

crimination law can attend to the deeper dimensions of racializa-

tion.129 Informed by my work130 and the scholarship of foundational 

critical race theorists like Professor Paulette Caldwell131 the EEOC 

urged the court to adopt a social constructionist understanding of 

race and thus recognize that CMS’ prohibition against locks fit 

within the purview of Title VII, as locks, like afros, twists, and 

braids have been, and continue to be, associated with Blackness.132 

The EEOC further submitted that by conferring absolute deference 

to employers’ blanket prohibitions against locks—policies which fa-

cially apply to all employees regardless of race, yet almost exclu-

sively regulate the hair of Black employees—“courts generally have 

licensed employers to enforce a racial hierarchy that sanctions hair-

styles and appearance associated with whites and outlaws those as-

sociated with Blacks.”133 

In addition to stressing the ways in which African descendant 

women’s naturally textured hair shape their personal identification 

as Black women as well as the ways in which law and society have 

marked them as Black on the basis of their hair, the EEOC posited 

                                                                                                             
enslaved.”); see also Greene, What’s Hair, supra note 84, at 1366. (explaining 

how a Virginia court in 1806 declared that despite one’s skin color or other phys-

ical characteristics that would signify whiteness, the propensity of one’s hair tex-

ture to become “woolly” or “kinky” marked an individual as an African descend-

ant and presumptively enslaveable). 

 127 See Plaintiff’s Brief, supra note 117, at 10 (quoting What’s Hair, supra 

note 84, at 1386). 

 128 See generally, What’s Hair, supra note 84, at 1359; see also Categorically 

Black, White, or Wrong, supra note 43, at 133–35. 

 129 See, e.g., What’s Hair, supra note 84, at 1393–94. 

 130 See id; Black Women Can’t Have Blonde Hair, supra note 67. 

 131 Paulette M. Caldwell, A Hair Piece: Perspectives on the Intersection of 

Race and Gender, 40 DUKE L.J. 365, 379 (1991) [hereinafter A Hair Piece]. 

 132 See Plaintiff’s Brief, supra note 117, at 10. 

 133 See id. at 12–13. 
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an equally novel legal argument—one that emphasized the physio-

logical qualities of Black women’s hair.134 Indeed, this argument 

draws upon the influential scholarship of Professor Angela 

Onwuachi-Willig.135 The EEOC highlighted Rogers and subsequent 

courts’ lack of recognition that the hair textures with which many, 

if not most, African descendant women are born allows them to 

more easily lock, twist, and braid their hair, unlike most women who 

identify as white.136 The EEOC explained that “both [afros and 

braids] are ways of styling natural [chemically] unprocessed 

hair.”137 Consequently, “[t]here is no principled or legal distinction 

between policies prohibiting Afros and policies prohibiting dread-

locks. . . . [i]t is thus disingenuous to distinguish between natural 

hair growth as immutable and natural hairstyles as mutable. They 

are inextricably linked.”138 The EEOC submitted that it would pre-

sent expert witness testimony that would confirm: 1) African de-

scendants are the primary wearers of dreadlocks;139 2) locks “are a 

reasonable and natural method of managing the physiological con-

struct of Black hair”; and 3) dreadlocks are an immutable character-

istic, unlike hair length or other hairstyles.”140 

Significantly, for the first time in litigation challenging employ-

ers’ hyper-regulation of African descendant women’s hair, the 

EEOC brought to light the burdens and consequences Black women 

uniquely encounter when conforming to grooming policies that pro-

scribe natural hairstyles.141 In its First Amended Complaint, the 

                                                                                                             
 134 See id. at 11. The EEOC also posited that the ban against locks was moti-

vated by a particular stereotype that African descendants’ natural hair is “uncon-

ventional, unprofessional and/or not sufficiently conservative.” See id. at 12. 

Therefore, CMS’ enactment and implementation of the grooming policy consti-

tuted unlawful racial stereotyping in light of the Supreme Court’s decision in 

Price Waterhouse v. Hopkins wherein the court held that evidence of supervisors’ 

reliance upon conscious gender stereotypes about how a woman candidate should 

dress, wear her hair, and behave to deny her a promotion can establish Title VII 

liability. See Hopkins, 490 U.S. at 258. 

 135 Onwuachi-Willig, supra note 126, at 1100. 

 136 See Plaintiff’s Brief, supra note 117, at 11. 

 137 Id. 

 138 Id. 

 139 Id. at 13. 

 140 Id. 

 141 See EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 

7210059, at *2–5 (11th Cir. Dec. 13, 2016). 
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EEOC explained that workplace prohibitions against locks, twists, 

and braids effectively require African descendant women to wear 

straightened hair by donning hair weaves, wigs, or hair extensions, 

along with applying chemical relaxers and/or extreme heat to their 

hair.142 The EEOC pointed out that these methods of achieving and 

maintaining straightened hair can be expensive, time-consuming, 

and damaging to Black women’s physical well-being.143 Doing so 

can also be damaging to Black women’s emotional well-being.144 

Indeed, Black women may experience conforming to a straightened 

hairstyle as an inauthentic “identity performance,” which Professors 

Devon Carbado and Mitu Gulati have explained “can be at odds with 

the employee’s sense of identity [and thus,] to the extent the em-

ployee’s continued existence and success in the workplace is con-

tingent upon her behaving in ways that operate as a denial of self, 

there is continual harm to that employee’s dignity.”145 

Professor Angela Onwuachi-Willig has enumerated the ways in 

which wearing one’s naturally textured hair relieves Black women 

of  significant financial and temporal burdens that accompany don-

ning straight hair via the use of permanent relaxers, temporary 

straightening agents, hair extensions or wigs, which can result in ir-

reparable hair and/or scalp damage.146 Professor Onwuachi-Willig 

has also highlighted the negative psychological costs that Black 

women endure to conform to a raced and gendered beauty norm of 

donning straight hair.147 Moreover, fulfilling a straightened hairstyle 

mandate or expectation can be not only harmful to one’s emotional 

                                                                                                             
 142 First Amended Complaint, supra note 94. 

 143 Id. 

 144 ALEXIS MCGILL JOHNSON ET AL., PERCEPTION INST., THE “GOOD HAIR” 

STUDY: EXPLICIT AND IMPLICIT ATTITUDES TOWARD BLACK WOMEN’S HAIR 11 

(2017), https://perception.org/wp-content/uploads/2017/01/TheGood-HairStudy

FindingsReport.pdf. 

 145 Devon W. Carbado & Mitu Gulati, The Fifth Black Woman, 11 J. 

CONTEMP. LEGAL ISSUES 701, 719-28 (2001). 

 146 Onwuachi-Willig, supra note 126, at 1112–20. 

 147 Id. A recent Google search for “unprofessional hairstyles for women” pri-

marily generated pictures of Black women donning natural hairstyles whereas a 

search for “professional styles for women” yielded pictures of white women with 

straightened coiffed hairstyles. Leigh Alexander, Do Google’s “Unprofessional 

Hair” Results Show It Is Racist?, GUARDIAN (Apr. 8, 2016, 3:50 AM), 

https://www.theguardian.com/technology/2016/apr/08/does-google-unprofes-

sional-hair-results-prove-algorithms-racist-. 
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well-being, but also to one’s physical health.148 In Dr. Nadia 

Brown’s enlightening study examining how Black female legisla-

tors navigate colleagues’ and constituents’ expectations that they 

don straightened hair, two legislators admitted that they purpose-

fully avoided physical activities that might cause their hair to “‘re-

vert back’ to its natural state.”149 The following findings of a more 

recent study, The “Good Hair” Study: Explicit and Implicit Atti-

tudes Toward Black Women’s Hair, published in February 2017 by 

the Perception Institute, further substantiates the EEOC’s legal ar-

guments: 

 Black women are more likely to report spending 

more time on their hair than white women; 

 Black women are more likely to report having 

professional styling appointments more often 

than white women; 

 Black women are more likely to spend more 

money on products for their hair than white 

women; 

 Black women reported high levels of anxiety 

about their hair and greater levels of anxiety than 

white women reported; 

 Of those surveyed, twice as many Black women 

feel social pressure to straighten their hair for 

work; and 

 Three times as many Black women than white 

women report that they disengage in exercise and 

other physical activities because of their hair in 

                                                                                                             
 148 Onwuachi-Willig, supra note 126, at 1116–18. 

 149 Nadia Brown, “It’s More than Hair . . . That’s Why You Should Care”: 

The Politics of Appearance for Black Women State Legislators, 2 POL., GROUPS, 

AND IDENTITIES 295, 304 (2014). 
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light of the significant monetary and temporal in-

vestment alongside the heightened professional 

and social pressures to maintain straight hair.150 

The Perception Institute’s timely study confirms insights I have 

shared in earlier work: 

Black women’s deliberations over their hair may be 

shared to a certain extent by all women; however, the 

extent to which these decisions are emotional, per-

sonal, political, and professional (and often driven by 

fears of the resulting consequences) are unique to the 

Black women’s experience—historically and con-

temporarily. This experience is deeply rooted in 

American constructs of race, racism, and racial hier-

archy out of which a particular negative stigmatiza-

tion of Black women’s hair and resulting separation, 

discrimination, and marginalization manifested in 

both private and public spheres.151 

The EEOC made visible this under-discussed or unknown expe-

rience of many Black women like Chastity Jones; the onus placed 

upon Black women to satisfy an employer’s requirement or prefer-

ence for straightened hair is often substantial. Therefore, when a 

Black woman dons her naturally textured hair and thus does not as-

sume the additional financial, temporal, and health-related burdens 

to comply with this condition of employment—unrelated to her job 

performance or ability—a direct violation of Title VII’s plain lan-

guage results: she is deprived of employment opportunities for 

which she is qualified on the basis of her race and gender.152 Ac-

                                                                                                             
 150 JOHNSON, supra note 144, at 11. 

 151 See Black Women Can’t Have Blonde Hair, supra note 67, at 406–07. 

 152 See First Amended Complaint, supra note 94, at ¶ 31.; see also What Not 

to Wear in the Workplace, supra note 40, at 365 (positing that disqualifying Afri-

can descendant women from employment opportunities when they don their nat-

ural hair “arbitrarily deprives or tends to deprive [Black women from the] acqui-

sition and maintenance of employment for which they are qualified in violation 

of Title VII’s plain language”). 
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cordingly, the EEOC argued Ms. Jones and other Black women con-

sequently suffer “a penalty for employment that White [female] ap-

plicants and employees are not required to endure.”153 

3. THE DISTRICT COURT’S ANALYSIS: AFROS ARE RACIAL BUT 

LOCKS ARE CULTURAL 

Upon reviewing the motions of the EEOC and Catastrophe Man-

agement Solutions, the federal district court rejected the well-sup-

ported social constructionist view of race, and once again applied 

the biologically rooted immutability doctrine to conclude that the 

EEOC could never put forth an actionable race discrimination 

case.154 First, according to the court, adopting a broader notion of 

race would lead to “absurd results” because both white and Black 

employees who donned locks could challenge the application of 

CMS’ grooming policy.155 Strictly adhering to the immutability doc-

trine and the beliefs that informed it, the district court in Catastrophe 

Management Solutions endorsed the idea that CMS’ subjective 

grooming policy could not be race-based if individuals who did not 

share the same racial identity can be subject to its enforcement.156 

                                                                                                             
 153 See Petition for Rehearing En Banc at 7, EEOC v. Catastrophe Mgmt. So-

lutions, No. 14-13482, (11th Cir. Oct. 31, 2016) [hereinafter Petition for Rehear-

ing]. . 

 154 EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 7210059, 

at *3 (11th Cir. Dec. 13, 2016). In making this argument, the EEOC relied upon 

the scholarship of critical race legal theorists and the guidance in its Compliance 

Manual which states that the “concept of race encompasses cultural characteristics 

related to race and ethnicity [including] grooming practices.” See also supra n. 44 

(highlighting the decision of the Chicago Commission on Human Relations that 

barring the entry of African descendant male patrons because they donned braids 

constituted unlawful race discrimination in part because it recognized braids as a 

“disfavored a hairstyle associated with one racial group based on stereotypical 

assumptions about wearers of the hairstyle, imposing an additional burden on that 

group in order to enjoy the full use of the public accommodations it offered”). 

Notably, the Commission considered legal scholarship in developing its opinion. 

See Constance Dionne Russell, Styling Civil Rights: The Effect of S 1981 and the 

Public Accommodations Act on Black Women’s Access to White Stylists and Sa-

lons, 24 HARV. BLACKLETTER L.J. 189 (2008); Onwuachi-Willig, supra note 126; 

Greene, What’s Hair, supra note 84. 

 155 EEOC v. Catastrophe Mgmt. Solutions, 11 F. Supp. 3d 1139, 1143 (S.D. 

Ala. 2014). 

 156 Id. at 1143–44. 
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However, this is a very restrictive view of Title VII’s scope of pro-

tection.157 For example, if an employer banned white employees 

from wearing locks but allowed Black employees to do so, the for-

mer would have an actionable Title VII claim.158 Such evidence is a 

textbook example of intentional race discrimination or differential 

treatment on the basis of race. Furthermore, if an employer ex-

pressed that donning locks were “too Black,”159 evidence that this 

racial stereotype consciously motivated a negative employment ac-

tion would establish a violation of Title VII regardless of the racial 

identity of the lock wearer.160 Accordingly, statutory protection gen-

erally is not dictated by the identity of the complainant, but rather, 

the impermissible conduct of the covered employer.161 

Guided by the immutability doctrine, the district court also de-

clared that “Title VII does not protect against discrimination based 

on traits, even a trait that has sociocultural racial significance.”162 

                                                                                                             
 157 Id. 

 158 Id. 

 159 Professor Paulette Caldwell explained in her seminal work: 

[T]he rationalizations that accompanied opposition to 

Afro hairstyles in the 1960s—extreme, too unusual, not busi-

nesslike, inconsistent with a conservative image, unprofes-

sional, inappropriate with business attire, too ”black” 

(i.e., too militant), unclean—are used today to justify the cate-

gorical exclusion of braided hairstyles [and other natural hair-

styles adorned by African descendants] in many parts of the 

workforce, particularly in jobs that are either traditionally con-

servative or highly structured, involve close immediate super-

vision, or require significant contact with the public. 

Caldwell, supra note 47, at 384–85 (emphasis added).  

 160 42 U.S.C. § 2000e–2(a)(1)–(2) (2012). 

 161 Id.; But see, e.g., Jackson v. Deen, 959 F. Supp. 2d 1346, 1354 (S.D. Ga. 

Aug. 12, 2013) (holding that a female plaintiff who identified as white did not 

have standing to challenge discriminatory comments directed toward and made 

about African American employees and segregation of African American employ-

ees in the workplace because she was “not an aggrieved party under Title VII” 

since none of the “racially offensive comments [and segregationist policies] were 

either directed toward [her] or made with the intent to harass her.”). 

 162 Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1144. See generally Juan 

F. Perea, Ethnicity and Prejudice: Reevaluating “National Origin” Discrimina-

tion Under Title VII, 35 Wm. & Mary L. Rev. 805, 810 (1994). (examining the 

overlapping nature of race and ethnicity). 
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Relying upon Seventh Circuit precedent, the court pontificated “cul-

ture and race are two distinct concepts [. . . ] [c]ulture is ‘a set of 

behavioral characteristics and therefore significantly dissimilar 

from the immutable characteristics of race and national 

origin.’”163
[L1] The district court thereby reiterated that an afro is an 

immutable, racial characteristic protected against discrimination, 

whereas the unimpeded growth of an afro like locks is a mutable, 

cultural characteristic beyond the scope of Title VII protection.164 It 

opined that “a hairstyle is not inevitable and immutable just because 

it is a reasonable result of hair texture, which is an immutable char-

acteristic.”165 The court emphatically declared that “no amount of 

expert testimony can change the fact that dreadlocks is a hair-

style.”166 Yet, the court suggested that CMS’ prohibition against 

locks could transform from a matter of permissible cultural discrim-

ination into one of impermissible race discrimination if the EEOC’s 

expert witnesses could demonstrate “Blacks are the exclusive wear-

ers of dreadlocks.”167 Thus, by treating afros as legally protected 

hair texture and any other configuration of afro hair texture as le-

gally unprotected hairstyles, the court literally split hairs to preserve 

four decades of legal precedent protecting the former.168 

Ultimately, the federal district court in Catastrophe Manage-

ment Solutions dismissed the EEOC’s complaint and request to 

amend the original complaint, holding that the EEOC could not 

bring a plausible claim of intentional race discrimination.169 Proce-

durally and substantively, the court constricted the possibility of in-

itiating a viable race-based grooming codes discrimination case.170 

                                                                                                             
   163    Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1144. 

 164 Id. 

 165 Id. 

 166 Id. (emphasis added). 

 167 Id. 

 168 Id. at 1142–43. 

 169 Id. at 1144; Order Denying Motion to Amend Complaint, EEOC v. Catas-

trophe Mgmt. Solutions, No. 13-00476-CB-M (S.D. Ala. Jun. 2, 2014). 

 170 Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1141. On a motion to dis-

miss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, the district 

court dismissed the EEOC’s Title VII intentional race discrimination employing 

the Supreme Court’s heightened “plausibility” pleading standard adopted in Bell 

Atlantic Corp v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 

662 (2009). By dismissing the EEOC’s complaint the court held that based upon 

the allegations asserted in the EEOC’s original and amended complaints, the 
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The federal district court foreclosed the opportunity for plaintiffs to: 

1) engage in meaningful discovery to the uncover the motivations 

for and application of a “no-locks” policy; 2) produce expert witness 

testimony to educate the court on African descendants’ naturally 

textured hair and the racial dynamics of workplace prohibitions 

against natural hair; and 3) pursue a cognizable theory of intentional 

race discrimination which permits plaintiffs to produce evidence of 

the disparate race-based burdens in complying with a “neutral” 

grooming policy.171 Thus, more expressly than the Rogers court, the 

district court in EEOC v. Catastrophe Management Solutions sig-

naled to employers that they may not condition a Black woman’s 

employment upon changing her natural hair texture when worn short 

but that they are authorized to do so under any other circum-

stances.172 

B. The Eleventh Circuit Decision 

In 2014, the EEOC appealed the district court’s decision to the 

Eleventh Circuit Court of Appeals. Notably, the Eleventh Circuit 

entertained the EEOC’s appeal in the wake of public controversy 

                                                                                                             
EEOC could not establish a plausible claim of intentional race discrimination nor 

could it engage in discovery to uncover additional evidence to establish its claims. 

Consequently, the courts’ decisions in EEOC v. Catastrophe Management Solu-

tions presents important substantive and procedural issues specific to employment 

discrimination cases in need of addressing. See e.g., Suzette Malveaux, Front 

Loading and Heavy Lifting: How Pre-Dismissal Discovery Can Address the Det-

rimental Effect of Iqbal on Civil Rights Cases, 14 LEWIS & CLARK L. REV. 65, 

67–68 (2010) (arguing “[c]ourt’s new plausibility pleading standard, is more out-

come determinative for civil rights cases because of the informational inequity 

that exists between the parties and the evidentiary hurdles that exist for such 

claims . . . [and] [p]laintiffs alleging intentional discrimination are at a distinct 

evidentiary disadvantage pre-discovery because of the difficulty in uncovering 

facts sufficient to demonstrate illegal motive”). 

 171 Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1144. See generally Jes-

persen v. Harrah’s Oper. Co., Inc., 444 F.3d 1104, 1108–09 (9th Cir. 2006) (ar-

ticulating the undue burdens analysis that can be used establish intentional dis-

crimination violative of Title VII if a plaintiff can demonstrate that compliance 

with an employer’s grooming policy results in more onerous burdens on a group 

of individuals on the basis of a protected trait like sex or race). 

 172 Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1142–43. Unless there is 

evidence that individuals were treated differently on the basis of race or that the 

employer consciously crafted the policy to exclude individuals on the basis of 

race. 



2017] SPLITTING HAIRS 1019 

 

surrounding the United States Army’s grooming policy that barred 

natural hairstyles commonly and traditionally worn by African de-

scendant servicewomen like two-strand twists, locks, braids, and af-

ros.173 The regulation also referred to these hairstyles as “matted and 

unkempt.”174 Strikingly, the same demeaning stereotypes about 

Black women’s naturally textured hair that CMS verbally commu-

nicated to Ms. Jones as the rationale for its informal “no locks” pol-

icy motivated the Army’s written natural hairstyle ban.175 Though 

any person’s hair can become unkempt, matted, or messy, both em-

ployers treated the unimpeded growth of Black women’s hair as 

uniquely susceptible to being disheveled or unclean and thereby pe-

nalized Black women who grew their naturally textured hair long or 

wore it in more efficient or subjectively pleasing formations like 

twists, locks, or braids.176 Upon reconsideration, Secretary of De-

fense Hagel and other military leaders agreed with the female mem-

                                                                                                             
 173 See Rhodan, supra note 17. 

 174 Id. 

 175 Id. See also Catastrophe Mgmt. Solutions, 11 F. Supp. 3d at 1140. 

 176 See Rhodan, supra note 17. Unfortunately, the punishment Black women 

endure for simply wearing their natural hair is not limited to adulthood or their 

professional experiences; the penalties they suffer with impunity often begin dur-

ing childhood. During the span of one week in the spring of 2017, private school 

administrators in Florida and Massachusetts punished African descendant girls for 

donning their hair in afros and braids respectively. http://www.wctv.tv/con-

tent/news/Local-teen-told-cant-wear-hairstyle-at-school-423232994.html 

https://www.yahoo.com/style/time-stop-hair-policing-children-143201370.html. 

http://www.fox32chicago.com/news/254824241-story. These recent incidences 

of race-based grooming codes discrimination in the education context illustrate 

the tangible impact of judicial decisions like Rogers v. American Airlines and 

EEOC v. Catastrophe Management Solutions. In its public statement defending 

the decisions to proscribe synthetic braids and discipline twin sisters for refusing 

to remove their braids, the private school in Massachusetts cited federal precedent 

authorizing parallel workplace prohibitions as legal support. Alluding to the race-

immutability/culture-mutability distinction the federal judiciary has maintained in 

the workplace context, the school’s administration expressly stated, “[s]ome have 

asserted that our prohibition on artificial hair extensions violates a ‘cultural right,’ 

but that view is not supported by the courts, which distinguish between policies 

that affect a person’s natural ‘immutable’ characteristics and those that prohibit 

practices based on changeable cultural norms.”http://www.newsweek.com/

malden-ma-dress-code-charter-school-policy-613691?utm_content=buffer953

da&utm_medium=social&utm_source=twitter.com&utm_campaign=buffer 

http://www.wctv.tv/content/news/Local-teen-told-cant-wear-hairstyle-at-school-423232994.html
http://www.wctv.tv/content/news/Local-teen-told-cant-wear-hairstyle-at-school-423232994.html
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bership of the Congressional Black Caucus, finding that the mili-

tary’s proscriptions were not simply offensive, but also racially dis-

criminatory.177 The United States Army and the United States Air 

Force removed the bans against Black servicewomen’s natural hair-

styles as well as accompanying, derogatory descriptors from their 

grooming policies.178 

In its appellate brief, the EEOC situated CMS’ workplace ban 

within broader social context, noting the U.S. military’s apprecia-

tion of: the intersectional dimensions of its natural hair bans; the un-

equal burdens these grooming mandates imposed upon African de-

scendant servicewomen to obtain and maintain their employment; 

and the irrelevance of Black women’s hair to their serving and pro-

tecting our country. Thus, just as the United States military acknowl-

edged the racially discriminatory nature of its grooming policy, the 

EEOC implored that the time was ripe for the federal judiciary to 

reconsider its rigid stance in race-based challenges against parallel 

natural hair bans instituted by private employers. The EEOC main-

tained: 

[e]ven the Army, Navy and Air Force, which are 

known for strict uniform standards governing mili-

tary appearance, have revised their recent bans on 

dreadlocks, cornrows, and braids after receiving nu-

merous complaints indicating that the service-level 

grooming policies were racially biased against Black 

women who choose to wear their hair in natural hair-

styles rather than to use heat or chemicals to 

straighten the hair or wigs to cover it.179 

                                                                                                             
 177 Rhodan, supra note 17. 

 178 In January 2017, the Army’s ban against twists, locks, and braids adorned 

by African descendant servicewomen was effectively reversed yet the policy con-

tinues to impose burdensome and subjective conditions for compliance, requiring 

twists, braids, and locks to have a “uniform dimension; have a diameter no greater 

than a half-inch; and present a neat, professional and well-groomed appearance.” 

Zeba Blay, U.S. Army Lifts Ban on Dreadlocks, HUFFINGTON POST (Feb. 10, 2017, 

4:31 PM), http://www.huffingtonpost.com/entry/us-army-lifts-ban-on-dread-

locks_us_589e1cfee4b03df370d64723 (updated Feb. 21, 2017). 

 179 Brief of the EEOC as Plaintiff-Appellant, EEOC v. Catastrophe Mgmt. So-

lutions, 837 F.3d 1156 (11th Cir. 2016) (No. 14-13482), 2014 WL 4795874. 
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Though the three-judge panel recognized Ms. Jones’ “intensely 

personal” nature of wearing locks and Ms. Jones’ refusal to cut 

them, it was not persuaded by the military’s decision to rescind its 

grooming policies. Rather, the court amplified employers’ legal 

right to engage in the hyper-regulation of African descendant 

women’s bodies via their hair. 

A little over a year after oral arguments, the three-judge panel 

issued its first opinion followed by a revised opinion in December 

2016.180 Notably, the panel first addressed the EEOC’s theory of li-

ability. It concluded that by describing the consequences of a “no 

locks” policy with terms like “impact,” “disadvantage,” and “ad-

verse effects” during oral arguments and in its complaints, the 

EEOC conflated the disparate impact and disparate treatment theo-

ries of liability.181 Thus, the panel did not consider the EEOC’s al-

legations concerning the burdens or consequences that the locks ban 

imposed upon Black women like Ms. Jones as such allegations 

seemingly cannot support a claim of intentional race discrimina-

tion.182 The panel asserted that it would focus its analysis on 

“whether the protected trait actually motivated the employer’s deci-

sion.”183 To answer this query, similarly to the court below, the 

Eleventh Circuit applied a restrictive definition of an immutable 

characteristic previously articulated in circuit decisions, concluding 

that a “protected trait” under Title VII is one that an individual “is 

born with or cannot change.”184 The court also expressed that the 

                                                                                                             
 180 EEOC v. Catastrophe Mgmt. Sol., 837 F.3d 1156 (11th Cir. 2016), with-

drawn and superseded by, No. 14-13482, 2016 WL 7210059 (11th Cir. Dec. 13, 

2016). 

 181 Id. at 9–14. 

 182 A plaintiff is not precluded from articulating the burdens, consequences, or 

impact of an employment practice in an intentional discrimination case nor does 

doing so compel the automatic application of a disparate impact theory of liability. 

Title VII’s plain language does not require such a line of demarcation between 

disparate treatment and disparate impact. Furthermore, a litigant should not be 

confined to a particular set of allegations or evidence in order to state an actiona-

ble claim of unlawful discrimination. A litigant should be able to support her 

claim with allegations or evidence that illuminates the injury or harm that results 

from an employment practice. See id. 

 183 Id. at 14 (citing Raytheon Co. v. Hernandez, 540 U.S. 44, 52 (2003) (ellip-

ses and internal quotation marks omitted). 

 184 Id. at 21 (citing Harper v. Blockbuster Entm’t Corp., 139 F.3d 1385, 1389 

(11th Cir. 1998); Gilchrist v. Bolger, 733 F.2d 1551, 1553 (11th Cir. 1984). 
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specific focus of Title VII’s prohibitions against discrimination are 

“matters that are either beyond the victim’s power to alter or that 

impose a burden on an employee on one of the prohibited bases.”185 

The Eleventh Circuit reiterated the district court’s hair splitting 

demarcation between impermissible and permissible regulation of 

African descendants’ hair.186 According to the panel, “discrimina-

tion on the basis of black hair texture (an immutable characteristic) 

is prohibited by Title VII, while adverse action on the basis of black 

hairstyle (a mutable choice) is not.”187 To derive this holding, the 

panel in part rigidly applied nearly four decades of legal precedent, 

explaining that “the distinction between and mutable characteristics 

of race can sometimes be a fine (and difficult one), but it is a line 

that courts have drawn.”188 The panel distinguished the Rogers de-

cision denying Renee Rodgers statutory protection for discrimina-

tion against her braids from another federal district court recogniz-

ing a Black woman’s intentional race discrimination claim when she 

was denied a promotion because she donned an afro.189 As a result, 

the Eleventh Circuit ruled that in order for locks to be deemed a 

racial characteristic as opposed to a cultural characteristic, the 

EEOC (and plaintiffs to follow) would have to allege that locks were 

not a function of personal choice, but rather that all, and/or only, 

individuals who identify as African descendants donned locks or are 

born with them.190 As Professor Ian Haney Lopez has explained 

“[t]here are no genetic characteristics possessed by all Blacks but 

not by non-Blacks; similarly, there is no gene or cluster of genes 

common to all Whites but not to non-Whites.”191 Therefore, it is im-

possible for a race discrimination plaintiff to produce evidence that 

the proscribed trait is exclusively adorned by individuals who share 

the same racial identity.192 By establishing an unfulfillable eviden-

tiary standard, the court significantly departed from the Rogers 

                                                                                                             
 185 Catastrophe Mgmt. Solutions, 837 F.3d at 22 (quoting Willingham v. Ma-

con Tel. Pub. Co., 507 F.2d 1084, 1091 (5th Cir. 1975)). 

 186 Id. at 24. 

 187 Id. 

 188 Id. 

 189 Id. (citing Jenkins v. Blue Cross Mut. Hosp. Ins. Inc., 538 F.2d 164, 168 

(7th Cir. 1976)). 

 190 Id. 

 191 Lopez, supra note 124, at 11. 

 192 See id. 
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court, which hypothesized an actionable race-based grooming codes 

discrimination case if it were shown that predominantly Black peo-

ple adorn braids.193 Thus, with this heightened evidentiary standard, 

the Eleventh Circuit (like the district court) signaled that workplace 

discrimination against racialized, mutable characteristics would 

never implicate Title VII protection. 

It is important to note that unlike the district court, the Eleventh 

Circuit examined the query: what is race?194 The three-judge panel 

engaged the work of race and law scholars who have posited that 

race is a social construct “rather than an absolute biological 

truth.”195 Acknowledging the persuasiveness of these scholarly ar-

guments, the panel nonetheless maintained that the current defini-

tion of race be guided by the outdated (arguably biological) under-

standing of race in 1964 when the Civil Rights Act became law.196 

To discern how Congress might have understood the concept of race 

when it enacted Title VII, the court reviewed dictionary entries pub-

lished in the 1960s.197 It surmised that race “referred to common 

physical characteristics shared by a group of people and transmitted 

by their ancestors over time.”198 Noting that none of the sources ex-

amined used the term “immutable” in defining race, the panel still 

maintained, “it is not a linguistic stretch to think that [racial] char-

acteristics are a matter of birth, and not culture.”199 To the panel, an 

interpretive rule like the immutability doctrine which limits protec-

tion against race discrimination to characteristics with which one is 

born is sound and logical. However, the Eleventh Circuit compli-

cated the race-immutability/culture-mutability distinction that pre-

vious courts constructed to deny statutory protection in race-based 

grooming codes discrimination cases. Applying this framework, the 

panel denominated afros a “black hair texture” and locks a “black 

hairstyle” despite recognizing the EEOC’s claim that Ms. Jones’ 

                                                                                                             
 193 See Catastrophe Mgmt. Solutions, 11 F. Supp. at 1143; Rogers v. Am. Air-

lines, Inc., 527 F. Supp. 229, 232 (S.D.N.Y. 1981). 

 194 Id. at 15–18. 

 195 Id. at 18. 

 196 Id. at 18–19. 

 197 Id. at 16–18. 

 198 Id. 

 199 Id. at 18. 
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locks are a “natural outgrowth of black hair texture” or the unim-

peded growth of an afro.200 Notably, the Eleventh Circuit affirmed 

the lower court’s loose assertion that even though locks are a “‘nat-

ural outgrowth’ of the texture of black hair [it] does not make [locks] 

an immutable characteristic of race.”201 Like the Rogers court, the 

Eleventh Circuit and the district court dictated to Black women what 

their natural hair is and means. Per the court’s reasoning, afros are 

an immutable characteristic of Blackness because either only Afri-

can descendants are born with an afro-like hair texture or those who 

have such hair texture are African descendants. Thus, employer dis-

crimination against afros constitutes unlawful race discrimination. 

Whereas, locks are mutable, cultural characteristics since African 

descendants are neither the exclusive wearers of locks nor are they 

born with them. As such, discrimination against locks falls beyond 

Title VII’s scope of protection. In effect, this puzzling race-immu-

tability/culture-mutability framework the Eleventh Circuit rein-

forced legally defines not only locks but also any other formation of 

textured or curly hair, like braids or twists, as mutable, cultural hair-

styles which employers are free to regulate or prohibit. 

The panel appeared to interpret the arguments of race and law 

scholars who have urged courts to adopt a social constructionist 

view of race as support for this head-scratching conclusion.202 Ac-

cording to the court, “there have been some calls by [legal scholars] 

for courts to interpret Title VII more expansively by eliminating the 

biological conception of ‘race’ and encompassing cultural charac-

teristics associated with race.”203 However, when these legal schol-

ars, including myself, have advocated for courts to treat mutable 

characteristics such as skin color, hair, language, and dress as con-

stitutive of race, it is not simply because they may be culturally sig-

nificant to the wearer. Rather, the scholarship to which the court 

cites for this proposition simply explains that traits with which one 

is born are not the sole characteristics that law and society have used 

to mark one’s racial identity.204 Mutable characteristics have played 

and continue to play a critical role in the external classification of 

                                                                                                             
 200 Id. at 24, 29. 

 201 Id. at 25. 

 202 Id. at 17–20. 

 203 Id. at 30. 

 204 Id. at 6. 
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an individual’s race and attendant discrimination; mutable charac-

teristics also inform individuals’ subjective understanding of their 

racial identity.205 Consequently, legal scholars have urged courts to 

employ a broader notion of race which acknowledges this historic 

and contemporary reality. Moreover, the race-immutability/culture-

mutability distinction that courts have created fails to acknowledge 

the reality that race and culture are overlapping constructs just as 

race and religion or race and national origin can be.206 However, it 

does not follow that because a characteristic can be deemed both 

racial and cultural, an employer’s discrimination against this char-

acteristic falls outside Title VII’s purview. 

III. LOCKED OUT: THE CONSEQUENCES OF THE IMMUTABILITY 

DOCTRINE 

A. Strict Immutability: “A Legal Fiction” 

The Fifth Circuit Court of Appeal’s 1975 decision in Willingham 

v. Macon Telephone Publishing Company shaped the courts’ deci-

sions in Rogers v. American Airlines and EEOC v. Catastrophe 

Management Solutions.207  In Willingham, the Fifth Circuit held that 

a private employer did not engage in unlawful sex discrimination 

when it refused to hire a qualified male applicant as a copy layout 

artist because he donned shoulder length hair.208 In doing so, the 

Fifth Circuit attempted to carve out a definitive sphere of employ-

ment practices that could subject an employer to Title VII liability 

                                                                                                             
 205 Categorically Black, White, or Wrong, supra note 43, at 134. 

 206 See, e.g., Smith v. Specialty Pool Contractors, No. 02:07cv1464, 2008 WL 

4410163 (W.D. Pa. Sept. 24, 2008) (denying summary judgment in a Title VII 

race and religious discrimination case where the plaintiff, a practicing Catholic, 

alleged racial and religious harassment because his father is Jewish). See also, 

Ortiz v. Bank of America, 547 F. Supp. 550, 560 (E.D. Cal. 1982) (arguing “the 

notion of “race” as contrasted with national origin is highly dubious”). See Perkins 

v. Lake Cty. Dep’t of Utilities, 860 F. Supp. 1262, 1272 (N.D. Ohio 1994) (argu-

ing courts have engaged in “mental gymnastics” to define race and national origin 

and characterize them as discrete concepts for the purposes of deciding whether a 

plaintiff’s discrimination claims are actionable under federal anti-discrimination 

laws). 

 207 Rogers v. Am. Airlines, Inc., 527 F. Supp. 229, 231 (S.D.N.Y. 1981); 

EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482, 2016 WL 7210059, at *8–

10. 

 208 Willingham v. Macon Tel. Pub. Co., 507 F.2d 1084, 1091 (5th Cir. 1975). 
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for unlawful sex or race discrimination and those that employers 

could freely implement without judicial oversight. The court pro-

nounced that: 

[e]qual employment opportunity may be secured 

only when employers are barred from discriminating 

against employees on the basis of immutable charac-

teristics, such as race and national origin. . . . But a 

hiring policy that distinguishes on some other 

ground, such as grooming codes or length of hair, is 

related more closely to the employer’s choice of how 

to run his business than to equality of employment 

opportunity. . . . If the employee objects to the 

grooming code he has the right to reject it by looking 

elsewhere for employment, or alternatively he may 

choose to subordinate his preference by accepting 

the code along with the job.209 

Though it is not supported in Title VII’s plain language, since 

Willingham, the Fifth Circuit’s strict immutability doctrine has 

served as a prerequisite to statutory protection in a variety of civil 

rights cases;210 in the race discrimination context, the immutability 

doctrine has been employed to dismiss cases involving employer 

regulation of mutable characteristics like hair color,211 hairstyles,212 

                                                                                                             
 209 Id. (emphasis added). 

 210 See Jessica A. Clarke, Against Immutability, 125 YALE L.J. 2, 29 (2015) 

(Explaining “[e]ven though the term immutability does not appear in any employ-

ment discrimination statute, courts have borrowed immutability concepts [from 

the constitutional context] to answer definitional questions about the scope of stat-

utory prohibitions on discrimination”). 

 211 See e.g, Santee v. Windsor Court Hotel Ltd. P’ship, No. Civ.A.99-3891, 

2000 WL 1610775, at *3-4 (E.D. La. Oct. 26, 2000) (holding that a Black woman 

with dyed blonde hair, who was denied employment because her blonde hair vio-

lated the hotel’s grooming policy banning “extreme” hairstyles, could not estab-

lish a prima facie case of race discrimination under Title VII because hair color 

was not an immutable characteristic). 

 212 See, e.g., Eatman v. United Parcel Serv., 194 F. Supp. 2d 256, 262 

(S.D.N.Y.2002) (dismissing a Black male employee’s Title VII race discrimina-

tion case challenging an employer’s requirement that employees who wore locks 

to cover them with a wool hat because the employee could not demonstrate per 

the immutability doctrine that locks were unique to African descendants). Opinion 

located at: 
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and language213. The immutability doctrine, like other central fea-

tures of anti-discrimination jurisprudence “is not required by the op-

erative language of the federal employment discrimination statutes, 

but flows from the ways in which the courts tend to think. . . . “214 

One can surmise that courts’ conceptualization of race in Rogers v. 

American Airlines and in EEOC v. Catastrophe Management Solu-

tions is grounded in entrenched perceptions that one’s racial identity 

is a static, biological identity and/or that one’s race is marked by 

immutable physical characteristics, arguably like skin color.215 In-

deed, numerous legal scholars have convincingly demonstrated how 

these notions of identity shape antidiscrimination law. For example, 

Professor Natasha Martin has explained: 

[d]iscrimination law confronts identity as if it were 

static, and this approach has been shown to be inad-

equate in capturing the complexity of identity and the 

perceptions of employees in contemporary work set-

tings. The protected-class approach under Title VII 

has focused largely on the physical embodiment of 

the identity category—the immutable aspects of an 

individual’s identity.216 

                                                                                                             
https://www.cityofchicago.org/content/dam/city/depts/cchr/DataPor-

talDocs/09P002Feb162011.pdf. 

 213 See, e.g., Kahakua v. Friday, 876 F.2d 896 (9th Cir. 1989) (unpublished 

table decision), No. 88-1668, 1989 WL 61762, at *3 (9th Cir. June 2, 1989) (de-

clining to decide the issue of whether an employer’s decision was based on plain-

tiffs’ dialect constitutes race and national origin discrimination where plaintiffs 

claimed race and national origin discrimination because they were allegedly de-

nied positions as broadcasters because of their Hawaiian Creole accent or dialect). 

See generally Greene, What’s Hair, supra note 84, at 1369; see also Peter Bran-

don Bayer, Mutable Characteristics and the Definition of Discrimination Under 

Title VII, 20 U.C. DAVIS L. REV. 769, 773 (1987). 

 214 Sandra Sperino, Rethinking Discrimination Law, 110 MICH. L. REV. 69, 

101–02 (2011) (critiquing courts’ interpretation of 703(a)(1) of Title VII as pro-

hibiting disparate treatment and 703(a)(2) as prohibiting unintentional discrimi-

nation though such a distinction is unsupported by the text and it frustrates the 

goals of the statute). 

 215 See Categorically Black, White, or Wrong, supra note 43, at 131–36. 

 216 Natasha T. Martin, Diversity and the Virtual Workplace: Performance 

Identity and Shifting Boundaries of Workplace Engagement, 16 LEWIS & CLARK 
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Accordingly, it appears that the strict immutability doctrine is a 

consequence of judicial understanding of identity, namely racial and 

gender identity, as constitutive of fixed, biological characteristics—

despite scholars’ persuasive arguments to the contrary.217 It is there-

fore reasonable to conclude that this concept of immutability em-

braced by the courts in Willingham, Rogers, and Catastrophe Man-

agement Solutions reflects a reflexive understanding of race as a sta-

ble biological construct and in turn, there are inexorably fixed char-

acteristics that denote one’s race. This notion is not extraordinary; 

many adhere to the idea—consciously and unconsciously—that race 

is a fixed, biological construct and characteristics constituting one’s 

racial identity are those with which one is born, inheritable, impos-

sible or difficult to change, and singularly displayed by individuals 

who share the same racial identity.218 Consequently, it seems that 

judges’ endorsement of strict immutability in race-based grooming 

codes discrimination cases is distinctively informed by understand-

ings of racial identity—namely Black identity—as an involuntary, 

genetic, and unchangeable state of being marked by a darker skin 

complexion and textured hair, which contemporary events like Ra-

chel Dolezal’s claim of Blackness complicate.219 Indeed, the Elev-

enth Circuit’s and the district court’s pronouncement in Catastrophe 

                                                                                                             
L. REV. 605, 642 (2012). See also Sharona Hoffman, The Importance of Immuta-

bility in Employment Discrimination Law, 52 WM. & MARY L. REV. 1483, 1509 

(2011) (arguing that “[t]he concept of immutability has been a fixture in both con-

stitutional and statutory analysis of discrimination issues . . . [and] is a unifying 

principle that satisfactorily explains the protected classifications [covered in em-

ployment discrimination statutes]”). 

 217 See MICHAEL OMI & HOWARD WINNANT, RACIAL FORMATION IN THE 

UNITED STATES: FROM THE 1960S TO THE 1990S (2d ed. 1994); see also Lopez, 

supra note 124, at 11. 

 218 See Categorically Black, White, or Wrong, supra note 43, at 133-36 (2013) 

(recognizing the undetected salience of race as a biological construct within con-

temporary social and legal thinking even though it has been firmly established 

that race is not a genetic but rather a social construct—a construct which has real, 

defining meaning). 

 219 Chris McGreal, Rachel Dolezal: ‘I wasn’t identifying as black to upset peo-

ple. I was being me’, GUARDIAN (Dec. 13, 2015, 1:00 PM), https://www.theguard-

ian.com/us-news/2015/dec/13/rachel-dolezal-i-wasnt-identifying-as-black-to-up-

set-people-i-was-being-me. I am in no way making a judgment as to whether Ra-

chel Dolezal can stake a legitimate claim to Black American identity. I mention 

her story merely as a contemporary example of racial fluidity. It is also important 

to point out that hair played a critical role in Rachel Dolezal’s self-identification 
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Management Solutions that an afro is “an immutable Black hair tex-

ture,” appears to derive from a belief that African descendants are 

exclusively born with an afro or possess a hair texture that will in-

evitably grow into an afro. Richard Simmons’ afro challenges this 

operating assumption.220 Despite clear evidence to the contrary, 

courts have calcified as fact an evident belief that undergirds the ap-

plication of strict immutability in race discrimination cases chal-

lenging natural hair bans: all and/or only African descendants are 

born with or are capable of adorning afros. Strict immutability, 

therefore, serves as a “legal fiction”: a rule created by judicial, leg-

islative, and political bodies, which is not based in fact, yet is treated 

as such in legitimating zones of protection and inclusion. To satisfy 

the contours of strict immutability articulated in EEOC v. Catastro-

phe Management Solutions, race discrimination plaintiffs challeng-

ing discrimination against mutable characteristics must demonstrate 

one of the following: 1) all individuals or only individuals who share 

a particular racial identity possess the regulated characteristic; 2) the 

regulated characteristic cannot be changed; or 3) the regulated char-

acteristic is one with which an individual is born.221 This heightened 

version of strict immutability superficially narrows the purview of 

                                                                                                             
or portrayal as a Black woman. Over the years, she has covered her naturally 

straight blonde hair by wearing synthetic braids and cornrows along with weaves 

or wigs styled like an afro. 

 220 Richard Simmons is a celebrity fitness guru who identifies as white and is 

widely known for his large red afro. It is important to make clear the fact that 

Richard Simmons dons an afro does not now transform a workplace ban against 

afros into a regulation of a non-racial, cultural characteristic beyond the scope of 

Title VII proscriptions against race discrimination. It merely confirms that there 

is no one characteristic that only individuals who identify as Black or white, for 

example, possess. See Lopez, supra note 124, at 11 (explaining “[t]here are no 

genetic characteristics possessed by all Blacks but not by non-Blacks; similarly, 

there is no gene or cluster of genes common to all Whites but not to non-Whites”). 

Therefore, more accurate bases for conferring statutory protection to employer 

regulation of afros are that law and society link afros to African ancestry and Af-

rican descendants often wear afros as an expression of their racial identity like 

locks, twists, and braids. 

 221 See generally EEOC v. Catastrophe Mgmt. Solutions, 11 F. Supp. 3d 1139, 

1144 (S.D. Ala. 2014) (holding that the dreadlocked hair style was a mutable char-

acteristic because “Blacks are not the exclusive wearers of dreadlocks”) (emphasis 

in original). 
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protection against race discrimination under current anti-discrimi-

nation laws, which the following examples illustrate.222 

Imagine that one day, a Black woman comes to work with her 

naturally textured or curly hair in a cropped style likely deemed an 

afro. The next day, she arrives at work with her naturally textured or 

curly hair in defined two-strand twists. Applying the strict immuta-

bility doctrine and the attendant demarcation between Black hair 

texture and Black hairstyles the Eleventh Circuit espoused, if the 

employer fires the woman because her hair appears to be an afro 

then she can benefit from Title VII’s protections against race dis-

crimination. Yet, at the point she twists or braids her hair, federal 

protection against race discrimination is no longer available to her. 

Similarly, based upon the Eleventh Circuit’s race-immutability/cul-

ture-mutability distinction, it would have been unlawful for CMS to 

disqualify Ms. Jones from employment for which she was demon-

strably qualified if she wore her natural hair texture in a cropped, 

unstraightened hairstyle. However, because Ms. Jones grew her nat-

ural hair texture longer and locked, the EEOC’s Title VII claim of 

race discrimination on her behalf failed and (magically) CMS’ 

grooming policy and Ms. Jones’ rescinded job offer fell within the 

bounds of lawfulness. All of these instances of discrimination in-

volve the same woman with the same hair texture. However, one act 

of discrimination is deemed unlawful and the other is legal; one act 

of discrimination is deemed remediable and the other irreparable. 

The legal fiction, strict immutability, produces these incoherent and 

unfair results. 

                                                                                                             
 222 Not all federal courts have applied the immutability doctrine to determine 

whether an employer’s regulation of non-physical, mutable characteristics consti-

tutes unlawful race discrimination. The Ninth Circuit held that an employer’s dis-

crimination against a plaintiff’s non-physical, mutable characteristic was unlaw-

ful. See, e.g., El-Hakem v. BJY Inc., 415 F.3d 1068, 1073–74 (9th Cir. 2005) 

(holding that an employer’s directives to an Arab-American employee to change 

his name to a “Western” sounding name as well as renaming the employee against 

his objections because clients may find him “more acceptable” constitutes inten-

tional race discrimination under Section 1981). Acknowledging that “names are 

often a proxy for race and ethnicity” the Ninth Circuit held that discrimination 

against a “genetically-determined physical trait” is not required for an actionable 

race discrimination claim. Id. at 1073. 
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B. Strict Immutability: At Odds with the Law? 

The immutability doctrine is not simply unsupported by Title 

VII’s plain language; courts’ strict application is also at odds with 

the statutory language and established evidentiary routes to prove 

intentional race discrimination. Again, section 703(a) of Title VII 

makes it unlawful for a covered employer: 

(1) to fail or refuse to hire or to discharge any in-

dividual or otherwise discriminate against any indi-

vidual with respect to his . . . terms, conditions, or 

privileges of employment  . . . ; or 

(2) to limit, segregate, or classify his employees 

or applicants for employment in any way which 

would deprive or tend to deprive any individual of 

employment opportunities . . . because of such indi-

vidual’s race, color, religion, sex, or national 

origin.223 

Employers’ hyper-regulation of Black women’s hair renders dis-

criminatory terms, conditions, and privileges of employment on the 

basis of race and/or gender. Additionally, the implementation and 

enforcement of these grooming policies do in fact deprive Black 

women employment—for which they are qualified or successfully 

perform—because of their race and/or gender.224  

For example, it appears that at no point throughout the series of 

interviews with Ms. Jones did CMS representatives perceive her hair 

as unprofessional or unkempt and thus violative of CMS’ written 

grooming policy. In fact, upon learning that Ms. Jones’ was wearing 

her hair in locks, CMS’ Human Resources Manager conveyed to 

Ms. Jones that she did not find her hair to be unkempt; nevertheless, 

she informed Jones that she was required to cut off her hair because 

it could become messy—in the future.  It is important to note that 

the Human Resources Manager’s perceptions about Ms. Jones’ hair 

changed simply because Jones confirmed that she was wearing 

                                                                                                             
 223 42 U.S.C. § 2000e-2(a)(1)–(2) (2010) (italics added). 

 224 Catastrophe Mgmt. Solutions, 2016 WL 7210059 at *4 (choosing to only 

view the case through the lens of disparate treatment as opposed to disparate im-

pact). 
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locks.225 The Human Resources Manager’s reaction is not surprising 

if one considers the ways society stigmatizes locks as unprofessional 

or indicative of criminality and uncleanliness and how these precon-

ceived, pejorative associations manifest themselves in the work-

place especially when African descendants adorn locks.226 With that 

said, if the EEOC had the opportunity to engage in discovery, evi-

dence gathered could reveal that CMS’ Human Resources Manager 

associated such negative stereotypes with locks and/or that she was 

instructed to exclusively regulate locks adorned by African descend-

ants. Indeed, it appears that CMS only instructed Black applicants 

who wore locks to cut off their hair as a condition of employment.227 

Relatedly, the court foreclosed the EEOC’s opportunity to uncover 

evidence concerning the enforcement of the human resources man-

ager’s “propensity to have messy hair standard.” In other words, was 

this subjective standard exclusively applied to Black applicants 

and/or employees, or did all employees or applicants—regardless of 

their race—have to cut their hair if a CMS representative perceived 

it as having a propensity to become messy?228 If the EEOC uncov-

ered the former during discovery, this would be quintessential evi-

dence to support a claim of intentional race discrimination.229 The 

                                                                                                             
 225 Id. at 4. 

 226 See generally, Greene, What’s Hair, supra note 84, at 1387–88 (discussing 

how African descendants’ natural hair is often referred to in derogatory terms like 

“nappy” or “kinky,” perceived as “unclean” or often times associated with crimi-

nality). 

 227 Catastrophe Mgmt. Solutions, 2016 WL 7210059 at 11. 

 228 In Burdine, the Supreme Court emphasized that the plaintiff is allowed to 

liberally engage in discovery in order to sustain her burden of persuasion in a Title 

VII intentional discrimination case. See Tex. Dep’t of Cmty. Affairs v. Burdine, 

450 U.S. 248, 258 (1981) (internal citation omitted) (“the liberal discovery rules 

applicable to any civil suit in federal court are supplemented in a Title VII suit by 

the plaintiff’s access to the Equal Employment Opportunity Commission’s inves-

tigatory files concerning her complaint. . . [A Title VII] plaintiff will find it par-

ticularly difficult to prove that a proffered explanation lacking a factual basis is a 

pretext”). 

 229 It appears that the court might have held that EEOC put forth a plausible 

claim of intentional race discrimination had the EEOC alleged that CMS applied 

the grooming policy more favorably toward white applicants and employees than 

Black applicants and employees. See EEOC v. Catastrophe Mgmt. Solutions, 837 

F. 3d 1156 (11th Cir. 2016), withdrawn and superseded by, No. 14-13482, 2016 

WL 72120059 at 11 (11th Cir. Dec. 13, 2016). (court explaining that evidence of 
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EEOC might have uncovered rare evidence that white applicants or 

employees who wore locks were not instructed to remove them as a 

condition of employment. This evidence, too, would support a claim 

of intentional race discrimination. Lastly, the EEOC could have also 

discovered that CMS’ motivation behind the “neutral” policy was to 

regulate the display of African descendants’ natural hairstyles such 

as locks. All of this evidence would undoubtedly substantiate a 

claim of intentional race discrimination. Notably, however, the 

Eleventh Circuit held that the EEOC’s complaint failed to state a 

claim of intentional race discrimination, implying it was unsuccess-

ful since the EEOC did not allege “that dreadlocks are an immutable 

characteristic of black persons.”230 As a result, the Eleventh Cir-

cuit’s exacting application of the immutability doctrine led the court 

to affirm the district court’s untenable declaration: any attempt on 

the part of the EEOC to prove intentional race discrimination would 

be “futile.”231 

C. A More Expansive Notion of Immutability: An Avenue to 

Freeing Black Women’s Hair? 

After the Eleventh Circuit issued its opinion, the EEOC filed a 

petition for rehearing en banc232 and amici also filed a brief in sup-

port of the EEOC’s petition.233 Appreciating immutability’s strong-

hold in anti-discrimination jurisprudence and its consequences, 

amici urged the court to adopt a more expansive notion of immuta-

                                                                                                             
uneven enforcement of a grooming policy can demonstrate intentional discrimi-

nation). 

 230 Id. at 11 n.2 (court explaining that evidence of uneven enforcement of a 

grooming policy can demonstrate intentional discrimination). 

 231 Id. at 13. 

 232 Petition for Rehearing En Banc, EEOC v. Catastrophe Mgmt. Solutions, 

No. 14-13482, (11th Cir. Oct. 31, 2016). It is important to note that at the time of 

this article’s publication the Eleventh Circuit had not issued a decision regarding 

the EEOC’s petition for rehearing. 

 233 See generally Brief for NAACP et al., as Amici Curiae Supporting Appel-

lants, EEOC v. Catastrophe Mgmt. Solutions, No. 14-13482 (11th Cir. Dec. 28, 

2016). Professor Angela Onwuachi-Willig and I joined the NAACP-Legal De-

fense Fund and the Legal Aid Society—Employment Law Center to file this ami-

cus brief. 
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bility which federal courts have applied in constitutional cases chal-

lenging sexual orientation discrimination.234 In these cases, courts 

permitted sexual orientation discrimination claims based upon the 

concept that immutability embodies characteristics that are  “central 

and fundamental” to one’s identity; therefore, the Constitution guar-

antees protection against discrimination when one is “required to 

abandon” such a characteristic.235 Amici also argued that in Ober-

gefell v. Hodges, the United States Supreme Court interpreted the 

Fourteenth Amendment to guarantee a parallel protection against 

discrimination based upon “personal choices central to individual 

dignity and autonomy, including intimate choices that define per-

sonal identity and beliefs.”236 Therefore, in determining whether to 

dispense statutory protection, amici pressed the Eleventh Circuit to 

shift its query from “whether a person could change a particular 

characteristic” to “whether the characteristic is something that the 

person should be required to change” because of its centrality to her 

identity.237 Though not perfect,238 judicial application of this more 

expansive notion of immutability—which some legal scholars have  

coined the “new immutability,”239 “personhood” immutability,240 

                                                                                                             
 234 Id. at 26–28. See also generally Jessica A. Clarke, Against Immutability, 

125 YALE L.J. 2, 23-27 (2015). 

 235 See id. (citing to Pedersen v. Office of Pers. Mgmt., 881 F. Supp. 2d 294, 

326 (D. Conn. 2012)). 

 236 See id, at 13-14 (citing to Obergefell v. Hodges, No. 14-556, slip op. at 10 

(2015). 

 237 See id. (citing to Wolf v. Walker, 986 F. Supp. 2d 982, 1013 (W.D. Wisc. 

2014). 

 238 See Jessica A. Clarke, Against Immutability, 125 YALE L.J. 2, 11 (2015) 

(critiquing the “new immutability” as a unifying concept across employment dis-

crimination law, as it does not cure the difficulty of distinguishing between which 

characteristics are central to one’s personhood and those that are not and it could 

continue to justify only limited forms of statutory protection like strict immuta-

bility). 

 239 See generally Clarke, id. (in passim). 

 240 Kenji Yoshino, Assimilationist Bias in Equal Protection: The Visibility 

Presumption and the Case of “Don’t Ask, Don’t Tell”, 108 YALE L.J. 485, 494 

(1998) (explaining that the Ninth Circuit in Watkins v. United States Army “dis-

tinguished among three different kinds of immutability—’strict’ immutability, in 

which the bearer must be unable to change the trait; ’effective’ immutability, in 

which changing the trait is possible but difficult; and ‘personhood’ immutability, 

in which the bearer’s ability to change the trait is irrelevant, as long as it is central 

to her identity) (citing Watkins v. United States Army 837 F.2d 1428 (9th Cir.), 
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and “soft immutability”241—would bring about a seismic, yet feasi-

ble (and warranted) change in positionality in race-based grooming 

codes discrimination cases. It would require courts to acknowledge 

fully the contentions of African descendants like Renee Rodgers and 

Chastity Jones that their hair texture and the ways in which it grows 

and is styled are central to their personhood as Black women, rather 

than dismissing or refuting their claims.242 As a result, it may cause 

judges to pause before supplanting Black women’s understanding of 

their hair with their own judgments. Moreover, courts may come to 

better appreciate the indignity of employers compelling Black 

women to cut, alter, or cover their natural hair as a condition of em-

ployment. 

CONCLUSION 

Naturally, the Eleventh Circuit’s decision in EEOC v. Catastro-

phe Management Solutions generated swift and massive media at-

tention.243 It has been well documented that informal and formal 

grooming policies present a unique yet ubiquitous barrier to employ-

ability and professional advancement for Black women.244 For 

                                                                                                             
amended by 847 F.2d 1329 (9th Cir. 1988), vacated and aff’d on other 

grounds, 875 F.2d 699 (9th Cir. 1989) (en banc). 

 241 See, e.g., Joseph Landau, ”Soft Immutability” and “Imputed Gay Iden-

tity”: Recent Developments in Transgender and Sexual-Orientation-Based Asy-

lum Law, 32 FORDHAM URB. L.J. 237, 263 (2005). 

 242 See Part II.B. (discussing how the court in Rogers v. American Airlines 

dismissed Ms. Rodgers’ claim that her cornrows played an essential role in her 

personhood and self-understanding as a Black woman in parallel ways that don-

ning a hijab for some Muslim women plays a defining role in both the external 

signification and subjective understanding of their religious identity). 

 243 See, e.g., Matt Fernandez, Federal Appeals court upholds ruling in dread-

lock workplace lawsuit, WIAT (Sept. 24, 2016, 8:23 PM), 

http://wiat.com/2016/09/24/federal-appeals-court-upholds-ruling-in-dreadlock-

workplace-lawsuit/; Jacob Gershman, Appeals Court: Employees Don’t Have a 

Right to Wear Dreadlocks, WALL ST. J.: L. BLOG (Sept. 16, 2016, 2:29 PM), 

http://blogs.wsj.com/law/2016/09/16/appeals-court-employees-dont-have-a-

right-to-wear-dreadlocks/; Victoria M. Massie, Federal appeals court rules it’s 

okay to discriminate against black hairstyles like dreadlocks, VOX (Sept. 19, 

2016, 5:00 PM), http://www.vox.com/2016/9/19/12971790/court-discriminate-

dreadlocks. 

 244 See generally id. 
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many Black women, altering one’s natural hair, or rather, maintain-

ing straightened hair is an explicit or implicit term or condition of 

employment. This article makes clear that the Eleventh Circuit’s 

opinion maintains this status quo and exacerbates the hyper-regula-

tion of Black women’s bodies via their hair. The Eleventh Circuit’s 

premature dismissal of the EEOC’s grooming codes discrimination 

case shields covered employers from Title VII liability even where 

they may have engaged in textbook intentional race discrimination, 

as it legitimizes barring complainants from engaging in discovery in 

grooming codes cases not involving afros. The Eleventh Circuit’s 

early dismissal of the EEOC’s case also insulates covered employers 

who ban African descendant women from donning their naturally 

textured hair—when not shaped like an afro—as long they are acting 

pursuant to a formal or an informal grooming policy that expects 

“professional” or “business-like” hairstyles. Moreover, the panel’s 

enhanced version of strict immutability and the race-immutabil-

ity/culture-mutability distinction makes it impossible for race dis-

crimination plaintiffs to challenge discrimination against mutable 

characteristics despite their nexus to race. Thus, the Eleventh Cir-

cuit’s hair splitting decision amplified nearly forty years of federal 

precedent permitting the lawful deprivation of employment oppor-

tunities for which African descendant women are qualified along-

side their equal inclusion, dignity, and privileges of employment 

when they grow their unstraightened, naturally textured hair long or 

when their hair does not perfectly resemble an afro. 
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TITLE VII: WHAT’S HAIR (AND OTHER 
RACE-BASED CHARACTERISTICS)        

GOT TO DO WITH IT? 

D. WENDY GREENE∗ 

Title VII of the 1964 Civil Rights Act prohibits discrimina-
tion in employment on the basis of race, color, national ori-
gin, religion, and sex.  Many Title VII cases have arisen 
when an applicant’s or employee’s non-conformity with an 
employer’s policy barring certain hairstyles or clothing has 
resulted in an adverse employment action, such as a denial 
or termination of employment.  Generally, courts have not 
deemed an adverse employment action resulting from an ap-
plicant’s or employee’s non-conformity with an employment 
policy banning the display of mutable characteristics com-
monly associated with a particular racial or ethnic group a 
violation of Title VII’s proscription against racial, color, or 
national origin discrimination.  These cases have largely 
been unsuccessful because of courts’ narrow interpretations 
of Title VII’s prohibitions against race, color, and national 
origin discrimination.  Courts have viewed these protected 
categories as encompassing only “immutable characteristics” 
such as skin color and, in some instances, hair texture.  
Courts have also been less inclined to expressly hold that 
employment decisions based on racial, color, or ethnic stereo-
types violate Title VII.  Therefore, courts have hindered the 
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efficacy of Title VII to achieve its mandate to ensure that in-
dividuals are not denied equal employment opportunities on 
the basis of race, national origin, and color. 
 
This Article specifically addresses Title VII individual dis-
parate treatment cases involving employment policies that 
prohibit certain mutable, racialized characteristics and re-
sulting adverse employment actions because of an employee’s 
non-conformity with the employment policy.  In this Article, 
Professor Greene proposes a revised individual disparate 
treatment analysis for courts to adopt in such cases. Profes-
sor Greene argues that courts must employ a broader defini-
tion of race consistent with historical and contemporary un-
derstandings of race.  Courts must assess the facts of these 
cases within a historical and contemporary social context.  
Additionally, courts must shift the focus from an employer’s 
intent to discriminate to the effects of the employment deci-
sion on the employee or applicant.  In doing so, courts must 
ascertain whether the employer’s decisions perpetuate racial 
stigmatization.  According to Professor Greene, if courts em-
ploy this pluralistic approach to individual disparate treat-
ment cases involving mutable, racialized charachteristics, 
Title VII’s protections for employees and applicants to be free 
from race, color, and national origin discrimination in em-
ployment will be strengthened.  Therefore, Title VII’s objec-
tives will be more fully realized. 

INTRODUCTION 

Since the implementation of a league-wide dress code by 
the National Basketball Association (“NBA”), workplace dress 
and grooming codes have become a hot topic.  The NBA’s dress 
code garnered a lot of media attention because it arguably be-
speaks what many believe is unthinkable in today’s “color-
blind” America: racism.  The NBA requires players to wear 
“business-casual” attire when conducting team or league busi-
ness.  For the NBA, business-casual attire entails collared or 
turtleneck shirts with or without a sweater; dress slacks, khaki 
pants or dress jeans; and “presentable” shoes and socks—no 
“sandals, flip-flops, or work boots.”1  Players cannot wear 
sleeveless shirts, shorts, T-shirts, jerseys, or sports apparel, 
unless it is being worn during an event like a basketball clinic 

 
 1. Press Release, Nat’l Basketball Ass’n, NBA Player Dress Code (Oct. 20, 
2005), www.nba.com/news/player_dress_code_051017.html. 
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and it is team-identified and approved by the team.2  Addition-
ally, the NBA prohibits players from wearing sunglasses in-
doors and from wearing chains, pendants, or medallions draped 
over their clothes.3 

Some players consider the ban on such things as gold 
chains and retro jerseys to be racist, targeting primarily the 
young Black4 players who wear hip-hop gear.5  Others deem it 
not necessarily a “racist” policy but rather a “racially targeted 
or racially motivated” act on the part of the NBA because the 
rule appears to be directed toward Black players.6  Players like 
Stephen Jackson regarded the NBA’s decision to implement a 
dress code as a means to disassociate itself from a “negative” 
public image: “They’re saying we need to look more profes-
sional, not so ‘hood, not so hip-hop. . . . They don’t want us to 
look like thugs. . . . But I’m hip-hop, that’s the way I was raised 
and that’s what I like.”7  If in fact the NBA’s rationale for im-
plementing the dress code is to disassociate the league from a 
“negative,” “hip-hop,” or “thug” image and the policy dispropor-
tionately impacts Blacks, is the dress code “racist”?  If a signifi-
cant majority of the players who wear the clothing and jewelry 
banned by the policy are Black, is the NBA treating Black 
players differently from non-Black players on the basis of race?  
What message is the NBA sending to players like Jackson who 
feel that their clothing is an intrinsic part of who they are and 

 
 2. Id. 
 3. See id. 
 4. Professor Kimberlé Crenshaw has explained that “Black” deserves capi-
talization because “Blacks like Asians [and] Latinos . . . constitute a specific cul-
tural group and, as such, require denotation as a proper noun.”  Kimberlé Wil-
liams Crenshaw, Race, Reform, and Retrenchment: Transformation and 
Legitimation in Antidiscrimination Law, 101 HARV. L. REV. 1331, 1332 n.2 (1988) 
(citing Catharine A. MacKinnon, Feminism, Marxism, Method, and State: An 
Agenda for Theory, 7 SIGNS: J. WOMEN IN CULTURE & SOC’Y 515, 516 (1982)).  Ad-
ditionally, Professor Neil Gotanda contends that the capitalization of Black is ap-
propriate as it “has deep political and social meaning as a liberating term.”  Neil 
Gotanda, A Critique of “Our Constitution is Colorblind,” 44 STAN. L. REV. 1, 4 n.12 
(1991).  I agree with both Professors Crenshaw and Gotanda, and for both rea-
sons, throughout this Article when I reference people of African descent individu-
ally and collectively the word, Black, will be represented as a proper noun. 
 5. Eric Gilmore, Stern Not Making a Fashion Statement, CONTRA COSTA 
TIMES (Walnut Creek, Cal.), Oct. 28, 2005. 
 6. See Bob Kravitz, Voicing Protest, No Matter the Issue, Is a Critical Right, 
INDIANAPOLIS STAR, Oct. 26, 2005, at D1 (calling the dress code “cultural fas-
cism”). 
 7. Id. 



1358 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 79 

this revocation of their identity is imbued with negative asso-
ciations such as “unprofessional,” “thug,” or “hood”? 

The massive amount of attention surrounding the NBA’s 
policy brought to light what courts often consciously reject 
when deciding Title VII cases: “race”8 encompasses more than 
just one’s skin color.  Historically and contemporarily in Amer-
ica, how one dresses, speaks, behaves, and thinks is also consti-
tutive of race.  The NBA’s dress code also generates important 
questions concerning racism, racial discrimination, and em-
ployment rights.  Specifically, is an “equal employment oppor-
tunity” truly equal when employability is contingent upon con-
formity to the employer’s preferred cultural or racial norm?  
Does an employer’s preference for a particular cultural or racial 
norm, which consequently stigmatizes the affected employees 
or applicants on the basis of their race, constitute unlawful dis-
crimination under current federal employment discrimination 
law?  This Article proposes that an employer violates Title VII 
when the following occurs: (1) an employer expressly bars em-
ployees from wearing clothing9 or hairstyles10 that are often 
associated with a particular racial or ethnic group;11 (2) an ad-
verse employment decision such as a termination or failure to 
hire or promote results because an employee displays these 
prohibited “mutable” characteristics; (3) an employer’s asserted 
rationale for implementing a policy banning mutable character-
istics is grounded in presenting a “conventional” or “conserva-
tive” business image or the like; and (4) an employer’s policy or 
decision fosters racial or cultural stigmatization. 

Specifically, this Article maintains that characteristics 
commonly associated with a particular racial or ethnic group 
should fall into Title VII’s current protected categories of race, 
color, and national origin.12  Claims involving employment de-
 
 8. Throughout the Article, when I make a specific reference to race it is also 
inclusive of national origin, color, and ethnicity, as these terms are often inter-
sected and synonymous. 
 9. For example, chains, pendants, medallions, or any type of clothing and 
jewelry. 
 10. For example, corn-rows, dreadlocks, Afros, braids, or “doo rags.” 
 11. But see Eatman v. United Parcel Serv., 194 F. Supp. 2d 256, 259–67 
(S.D.N.Y. 2002) (holding an employer’s policy prohibiting “unconventional” hair-
styles which included “dreadlocks,” “braids,” “corn rolls [sic],” a “dew [sic] rag,” 
and a “ponytail” was not racially discriminatory in violation of Title VII). 
 12. The support for this argument derives from three Title VII discrimination 
cases involving claims on the basis of race: Rogers v. American Airlines, Inc., 527 
F. Supp. 229 (S.D.N.Y. 1981); Eatman v. United Parcel Serv., 194 F. Supp. 2d 256 
(S.D.N.Y. 2002); and Bryant v. Begin Manage Program, 281 F. Supp. 2d 561 
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cisions based on the display of racialized, mutable characteris-
tics can be viable under the traditional Title VII analytical 
frameworks.13  However, they would only be successful if courts 
consider race, color, and national origin as encompassing more 
than “immutable characteristics” such as skin color and, in 
some cases, hair texture.  Additionally, courts must look at the 
employer’s decision within a historical and contemporary social 
context as well as from the angle of the employee or applicant, 
rather than simply focusing on the employer’s intent to dis-
criminate.  In doing so, courts will place the employer’s justifi-
cations and motivations for making its employment decision 
under much-needed scrutiny and will force employers to exam-
ine whether racial or cultural stereotypes influenced the under-
lying employment decision. 

Part I of this Article delineates a pluralistic approach to 
examining disparate treatment cases that advances Title VII’s 
statutory aim of “equaliz[ing] the footing of all employees with-
out regard to the employer’s subjective perceptions and precon-
ceived ideas”14 about race, national origin, or color.  Part II 
evinces that courts’ maintenance of a perception of race which 
only constitutes “immutable characteristics” is contrary to ear-
lier courts’ depictions of race as well as contemporary under-
standings of race. Additionally, this view does not sufficiently 
address Title VII racial discrimination claims.  Part III surveys 
three Title VII cases in which courts failed to adopt or reluc-
tantly adopted a pluralistic analysis of race discrimination 
claims involving mutable characteristics such as hair and 
clothing.  Parts IV and V present the inherent problems with 

 
(E.D.N.Y. 2003). 
 13. In this Article, I will only offer a revised analysis of Title VII individual 
disparate treatment claims.  For detailed discussions of revised analyses of Title 
VII disparate impact claims involving employment policies which adversely affect 
mutable characteristics associated with race or national origin, see Camille Gear 
Rich, Performing Racial and Ethnic Identity: Discrimination by Proxy and the Fu-
ture of Title VII, 79 N.Y.U. L. REV. 1134 (2004) (suggesting that courts adopt a 
“race/ethnicity performance paradigm” when deciding cases where facially-neutral 
employment policies have a disparate impact on individuals who voluntarily 
choose physical traits or perform behaviors that communicate racial or ethnic 
identity).  See also Jill Gaulding, Against Common Sense: Why Title VII Should 
Protect Speakers of Black English, 31 U. MICH. J.L. REFORM 637 (1998) (offering a 
revised disparate impact analysis specifically for cases where applicants or em-
ployees are denied employment opportunities because of their use of “Black Eng-
lish”). 
 14. Perkins v. Lake County Dep’t of Util., 860 F. Supp. 1262, 1278 (N.D. Ohio 
1994). 
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focusing on an actor’s discriminatory intent in race discrimina-
tion cases.  These sections examine the theories of Professors 
Charles Lawrence and R.A. Lenhardt, which illuminate the 
harms resulting from a central focus on an actor’s intent.  Fi-
nally, Part VI revisits the three Title VII cases discussed in 
Part III and evaluates these cases under a revised disparate 
treatment analysis that incorporates a broader definition of 
race and a concentration on the plaintiff’s perspective and ra-
cial stigmatization rather than the employer’s intent to dis-
criminate.  This revised analysis of individual disparate treat-
ment cases will more adequately protect employees and 
applicants from being subjected to discriminatory policies and 
decisions that Title VII proscribes yet are lawful under current 
Title VII jurisprudence. 

I.  TITLE VII AND ITS PROTECTIONS 

“Any form of discrimination that affects individuals on the 
basis of race, gender, sex, religion, or national origin repre-
sents the intrusion of a stereotype into employment situa-
tions.  This is contrary to Title VII’s plain language and 
purpose.”15 

Title VII expressly prohibits discrimination on the basis of 
race, national origin, sex, color, and religion.16  The statute 
makes it “an unlawful employment practice for an employer to 
fail or refuse to hire or to discharge any individual, or other-
wise to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment 
because of such individual’s race, color, religion, sex, or na-
tional origin.”17  Congress’ principal purpose in enacting Title 
VII was to prohibit employment discrimination because of race 
or color.18  This is clear both from the events leading to Presi-
dent Kennedy’s introduction of the legislation to alleviate race 
discrimination and from the extensive documentation and dis-

 
 15. See Ariz. Governing Comm. v. Norris, 463 U.S. 1073, 1107–09 (1983) 
(O’Connor, J., concurring). 
 16. 42 U.S.C. § 2000(e)-2(a)(1) (2000). 
 17. Id. 
 18. Juan F. Perea, Ethnicity and Prejudice: Reevaluating “National Origin” 
Discrimination Under Title VII, 35 WM. & MARY L. REV. 805, 806 & n.6 (1994) 
(citing 110 CONG. REC. 2556 (1964) (remarks of Congressman Cellar) (“You must 
remember that the basic purpose of Title VII is to prohibit discrimination in em-
ployment on the basis of race or color.”)). 
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cussion of race discrimination during congressional debates on 
the Civil Rights Act of 1964.19 

However, the full reach of Title VII has not been achieved, 
as courts have narrowly interpreted Title VII’s prohibitions 
against race, national origin, and color discrimination.  Courts 
have concluded that these prohibitions only refer to “immuta-
ble characteristics,” such as skin color, as opposed to those 
characteristics that, even though mutable, are associated with 
one’s race, national origin, or color.  For example, courts have 
rejected Title VII race or national origin claims involving 
hair,20 hair color,21 language,22 dialect,23 and accent.24  How-
 
 19. Id. at 806. 
 20. See, e.g., Eatman v. United Parcel Serv., 194 F. Supp. 2d 256 (S.D.N.Y. 
2002). 
 21. See Santee v. Windsor Court Hotel Ltd. P’ship, No. Civ.A.99-3891, 2000 
WL 1610775, at *3–4 (E.D. La. Oct. 26, 2000) (holding that a Black woman with 
dyed blonde hair, who was denied employment because her blonde hair violated 
the hotel’s grooming policy banning “extreme” hairstyles, could not establish a 
prima facie case of race discrimination under Title VII because hair color was not 
an immutable characteristic and not a protected category under Title VII). 
 22. See, e.g., Garcia v. Gloor, 618 F.2d 264, 272 (5th Cir. 1980) (holding lan-
guage was not an immutable characteristic and did not constitute ethnic identity; 
therefore, an employer’s policy prohibiting use of Spanish language did not violate 
Title VII prohibition against national origin discrimination). 
 23. See, e.g., Kahakua v. Friday, 876 F.2d 896 (9th Cir. 1989) (unpublished 
table decision), No. 88-1668, 1989 WL 61762, at *3 (9th Cir. June 2, 1989) (declin-
ing to decide the issue of whether an employer’s decision was based on plaintiff’s 
dialect constitutes race and national origin discrimination where plaintiffs 
claimed race and national origin discrimination because they were allegedly de-
nied positions as broadcasters because of their Hawaiian Creole accent or dialect).  
But see generally Gaulding, supra note 13.  According to Gaulding, “Black English 
is actually a distinct but equally valid dialect of English, which for historical rea-
sons is largely limited to the African American community.”  Id. at 637.  Based on 
scientific evidence, Gaulding also argues that “Black English” is essentially an 
immutable trait.  See generally id. Therefore, “employers who reject Black English 
speakers because of their speech patterns are in fact violating Title VII’s prohibi-
tion against race discrimination.”  Id. at 637.  I agree with Gaulding’s argument 
that there is an identifiable speech pattern many Blacks exhibit and when this 
speech pattern serves as the basis for an adverse employment action it should be 
categorized as racial discrimination.  Yet, I argue that it is not because of the im-
mutability of the speech pattern, but rather because of the negative socio-cultural 
associations of the speech pattern denoted to “Blackness.” 
 24. See, e.g., Kahakua, 1989 WL 61762, at *3 (declining to decide the “specific 
question of whether [a plaintiff’s] accent is a function of . . . race or national origin 
within the meaning of Title VII”).  See Mari J. Matsuda, Voices of America: Ac-
cent, Antidiscrimination Law, and a Jurisprudence for the Last Reconstruction, 
100 YALE L.J. 1329 (1991), for a detailed discussion advocating for the prohibition 
of accent discrimination under Title VII.  Matsuda argues that accent discrimina-
tion perpetuates a hierarchical system by which “foreign” accents are deemed 
subordinate to “non-foreign” accents.  See generally id.  She opines that a “revital-
ized interpretation of Title VII” which prohibits accent discrimination and “pro-
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ever, when it comes to discrimination on the basis of sex, the 
Supreme Court has held that Title VII prohibits discrimination 
based not only on an individual’s sex, but also on stereotypes 
related to the individual’s sex (gender stereotypes).25  Even 
though discrimination on the basis of race, national origin, and 
color are similarly motivated by conscious and unconscious 
stereotypes or preconceived notions about one’s physical ap-
pearance and behavior, some courts have been less willing to 
expressly hold that employment decisions based on stereotypes 
regarding an individual’s race, national origin, or color are pro-
hibited by Title VII.26  In order to fully achieve the goal of Title 
VII—to ensure that individuals are not denied equal employ-
ment opportunities on the basis of race, national origin, and 
color—courts must recognize that employment decisions based 
on stereotypes, notions, and associations related to these pro-
tected categories, like decisions based on stereotypes related to 
sex, are proscribed by Title VII. 

Additionally, the effectiveness of Title VII in addressing 
race, color, and national origin discrimination depends on a 
court’s view of the statute’s goal and the means to achieve this 
goal.  Some courts advance a pluralist conception of equal op-
 
mote[s] linguistic pluralism” comports with both the antisubordination and the 
radical pluralism principles that serve as the underpinnings of antidiscrimination 
laws.  See id. at 1397–1406; cf. Gerrit B. Smith, Note, I Want to Speak Like a Na-
tive Speaker: The Case for Lowering the Plaintiff’s Burden of Proof in Title VII Ac-
cent Discrimination Cases, 66 OHIO ST. L.J. 231, 263–67 (2005) (arguing that ac-
cent is essentially an immutable characteristic and proposing a lowered burden of 
proof for plaintiffs claiming accent discrimination as well as the abolition of the 
“customer preference” defense in accent discrimination cases). 
 25. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). 
 26. See Bryant v. Begin Manage Program, 281 F. Supp. 2d 561, 570 n.7 
(E.D.N.Y. 2003) (accepting the employee’s assertion that being called a “wannabe” 
within the Black community connotes a negative racial/color stereotype because 
the assertion went unchallenged by the employer); see also Waite v. Bd. of Trs., 
No. 02-CV-6536, 2003 WL 22303118, at *6 (N.D. Ill. Oct. 8, 2003).  In Waite, a 
Jamaican employee offered her African-American supervisor’s admission that she 
accused the employee of having a “plantation mentality” as evidence that the em-
ployee was unlawfully terminated because she was Jamaican.  Id. at *6.  The em-
ployee explained that she understood the term to imply a negative, cultural 
stereotype about Jamaicans held by some African-Americans.  Id.  Specifically, 
she contended “that the term is used by African Americans to refer to Caribbean 
people, especially Jamaicans, and that she understands it to mean that Jamaican 
people ‘behave like Caucasians and treat African-Americans like slaves.’”  Id.  The 
court reluctantly accepted the employee’s interpretation of the term, but found 
that the stereotypical remark by itself did not sufficiently demonstrate the em-
ployer’s reason for terminating the employee was pretext for national origin dis-
crimination.  Id.  Significantly, the Bryant and Waite cases also reveal the pivotal 
role slavery has played and continues to play in our understanding of race. 
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portunity, or a more expansive view of equal opportunity which 
recognizes and accommodates cultural differences.27  Others 
appropriate an assimilationist framework, which is “less in-
clined to believe that hairstyles, language choices and other 
characteristics that distinguish ethnic groups from White [or 
majoritarian] culture stem from rights worth protecting.”28  An 
assimilationist mode of interpretation permits employers to 
deny employment opportunities to individuals who do not con-
form to the preferred racial or cultural norm as well as to per-
petuate a hierarchy on the basis of race, color, and national 
origin which are both antithetical to Title VII’s objectives.  
Therefore, to realize the aims of this important civil rights leg-
islation, courts need to streamline their approaches to achieve 
a more pluralistic analytical framework for Title VII disparate 
treatment cases involving race, national origin, and color.  Ac-
cordingly, courts should first broaden the definition of race, na-
tional origin, and color. 

In an individual disparate treatment case where circum-
stantial evidence,29 as opposed to direct evidence,30 is offered to 
show that an impermissible criterion such as race, color, or na-
tional origin played a role in an adverse employment decision, 
the proof construct enunciated in McDonnell Douglas Corp. v. 
Green31 applies.  First, the plaintiff must establish a prima fa-
cie case of discrimination.32  In response to the plaintiff’s prima 
facie case, the employer must articulate a “legitimate, nondis-

 
 27. Michelle L. Turner, Comment, The Braided Uproar: A Defense of My Sis-
ter’s Hair and A Contemporary Indictment of Rogers v. American Airlines, 7 
CARDOZO WOMEN’S L.J. 115, 136 (2001) (clarifying the distinction between an as-
similationist and a pluralist framework). 
 28. Id. at 136–37. 
 29. “Circumstantial evidence of discrimination . . . allows the trier of fact ‘to 
infer intentional discrimination by the decisionmaker.’ ” Rudin v. Lincoln Land 
Cmty. Coll., 420 F.3d 712, 720 (7th Cir. 2005) (quoting Rogers v. City of Chicago, 
320 F.3d 748, 753 (7th Cir. 2003)). 
 30. “ ‘Direct evidence is evidence which, if believed by the trier of fact, will 
prove the particular fact in question without reliance upon inference or presump-
tion.’ ”  Rudin, 420 F.3d at 720 (quoting Eiland v. Trinity Hosp., 150 F.3d 747, 751 
(7th Cir. 1998)).  “Direct evidence ‘can be interpreted as an acknowledgement of 
discriminatory intent by the defendant or its agents.’  [It] is a ‘distinct’ type of 
evidence that uniquely reveals ‘intent to discriminate[, which] is a mental state.’ ”  
Id. (quoting Troupe v. May Dep’t Stores Co., 20 F.3d 734, 736 (7th Cir. 1994)) (in-
ternal citations omitted).  A classic example of direct evidence of unlawful inten-
tional race discrimination under Title VII is an employer’s express statement that 
it terminated an employee because he is Black.  See, e.g., id. 
 31. 411 U.S. 792 (1973). 
 32. See id. at 802. 
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criminatory reason” for its adverse employment action.33  The 
plaintiff must then produce evidence showing that that the 
employer’s asserted reason is pretextual, that the asserted rea-
son is false, or that intentional discrimination was the real rea-
son for the adverse employment action.34 

Generally, where the adverse employment action is a ter-
mination or failure to hire, a prima facie case of discrimination 
is established when the plaintiff demonstrates he or she: (1) is 
a member of a protected class, (2) is qualified for the job from 
which he or she was terminated or for which he or she applied, 
(3) was terminated or not hired despite his or her employment 
qualifications, and (4) an individual who is not a member of the 
protected class replaces the plaintiff or is hired.35  Because 
facts differ among Title VII cases, the elements of a prima facie 
case are not fixed.36  Therefore, in a Title VII McDonnell Doug-
las type case, the plaintiff’s prima facie case must essentially 
establish a presumption that the adverse employment action 
occurred because of his or her race.37  As previously discussed 
and as will be examined further in this Article, in race dis-
crimination cases where racialized mutable characteristics are 
primarily implicated in adverse employment actions, courts 
have held that the plaintiff was unable to establish a prima fa-
cie case of unlawful discrimination.  Courts have justified their 
decisions on the basis that clothing and hair texture, for exam-
ple, are not “immutable characteristics.”  Thus, the “minimal”38 
burden of establishing a prima facie case is indeed “onerous”39 
in such cases.  In order for plaintiffs to establish a viable prima 
facie case in Title VII race discrimination cases involving mu-
table characteristics, courts must employ a broader definition 
of race that is aligned with earlier courts’ definitions as well as 

 
 33. Id. 
 34. See, e.g., Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147–48 
(2000) (“Proof that the defendant’s explanation is unworthy of credence is simply 
one form of circumstantial evidence that is probative of intentional discrimination 
. . . [and] a plaintiff’s prima facie case, combined with sufficient evidence to find 
that the employer’s asserted justification is false, may permit the trier of fact to 
conclude that the employer unlawfully discriminated.”) (emphasis added). 
 35. See McDonnell Douglas, 411 U.S. at 792; see also Rudin, 420 F.3d at 721. 
 36. See McDonnell Douglas, 411 U.S. at 802 n.13. 
 37. See Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 254 (1981). 
 38. Bryant v. Begin Manage Program, 281 F. Supp. 2d 561, 569 (E.D.N.Y. 
2003) (quoting St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 506 (1993)). 
 39. But see Burdine, 450 U.S. at 253 (stating that the plaintiff’s burden in es-
tablishing a prima facie case of disparate treatment is “not onerous”). 
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contemporary understandings of race.  The next Part explores 
historical definitions of race which continue to be appropriated. 

II. RACE AS A SOCIAL CONSTRUCT 

“Race must be understood as a sui generis social phenome-
non in which contested systems of meaning serve as the 
connections between physical features, faces and personal 
characteristics . . . social meanings connect our faces to our 
souls.”40 

Throughout American history, skin color has been used to 
determine an individual’s race, but it has not served as the sole 
marker of one’s race.  Distinguishable physical markers signi-
fying “whiteness” and “non-whiteness” generated the creation 
of a hierarchical social system based on race and color, whereby 
whiteness represented the superior status and non-whiteness 
the inferior.  Accordingly, philosophers and scientists promul-
gated hierarchical racial nomenclatures based upon discernible 
corporal traits.41  These racial classification systems gained 
credence throughout the seventeenth and eighteenth centuries.  
For example, in 1797, George Léopold Cuvier theorized that 
the “Ethiopian” or “negro” race was 

marked by a black complexion, crisped or woolly hair, com-
pressed cranium, and a flat nose.  The projection of the 
lower parts of the face, and the thick lips, evidently ap-
proximate it to the monkey tribe; the hordes of which it con-
sists have always remained in the most complete state of ut-
ter barbarism.42 

Whereas the “Caucasian” or “white race” was 

 
 40. Ian F. Haney López, The Social Construction of Race, in CRITICAL RACE 
THEORY: THE CUTTING EDGE 163, 165 (Richard Delgado & Jean Stefancic eds., 2d 
ed. 2000). 
 41. See generally RACE AND THE ENLIGHTENMENT: A READER (Emmanuel 
Chukwudi Eze ed., 1997), for a compilation of essays and excerpts of works writ-
ten by American and European philosophers and scientists formulated during the 
era coined the Enlightenment Period.  The essayists attempted to categorize peo-
ple within races and nationalities based on “commonly shared” physical, intellec-
tual, and moral characteristics. 
 42. Georges Léopold Cuvier, Varieties of the Human Species, in RACE AND THE 
ENLIGHTENMENT: A READER, supra note 40, at 104, 105. 
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distinguished by the beauty of the oval formed by its head, 
varying in complexion and the colour of the hair.  To this 
variety, the most highly civilized nations, and those which 
have generally held all others in subjection, are indebted for 
their origin. 43 

And, though Cuvier declared that Native Americans could not 
be classified within a particular race, he did propound an es-
sentialist portrayal of Native Americans comprising of a “cop-
per-coloured complexion[,] . . . generally black hair . . . defined 
features, projecting nose, large and open eye.”44 

In early racial determination cases, courts articulated sim-
ilar comparative characterizations of Blacks, whites, and Na-
tive Americans.  In 1806, Judge Tucker explained in Hudgins 
v. Wrights, Blacks of “pure” and mixed African ancestry dis-
played “a flat nose and woolly head;” Native Americans were 
“copper coloured person[s] with long jetty black, straight hair;” 
and whites exhibited “a fair complexion, brown hair, not woolly 
nor inclining thereto, with a prominent Roman nose.”45  How-
ever, it was not the physical markers alone that engendered 
the relative subordination and empowerment of racial groups; 
it was the meaning that society attached to these physical 
markers.  These physical markers—skin color, hair texture, the 
shape of one’s lips, nose, eyes and head—fostered notions about 
the individual’s intellectual ability, morality, and humanity. 
Consequently, society’s interpretation of these physical mark-
ers, in other words “race,” determined the individual’s partici-
pation and status in society socially, politically, legally, and 
economically.46 Whiteness signified positive attributes such as 
freedom, respectability, civilization; non-whiteness represented 
the inferior opposite.47 

 
 43. Id. at 104. 
 44. Id. at 108. 
 45. 11 Va. (1 Hen. & M.) 134, 140 (Va. 1806) (emphasis omitted). 
 46. See State v. Belmont, 35 S.C.L. (4 Strob.) 445, 449–53 (S.C. Ct. App. 1847) 
(rationalizing the contrasting rights, privileges, and treatment accorded to Indi-
ans, whites, and Blacks on the basis that unlike members of the “Red” or “copper” 
race (Native Americans) and the “white” race, the “natural” position of African 
Blacks was a state of inferiority and enslavement because they had come “within 
the curse of Noah upon Ham and his offspring”—which was marked by their dark 
skin color). 
 47. “[In] Dred Scott [the Supreme Court] extols [w]hites as human, civilized, 
and endowed with absolute power over a [B]lack race subject to the ‘deepest deg-
radation.’ ”  Margalynne J. Armstrong & Stephanie M. Wildman, Teaching 
Race/Teaching Whiteness: Transforming Colorblindness to Color Insight, 86 N.C. 
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Race provided the basis for American slavery, racial segre-
gation, and the attainment or denial of political, social, legal 
and economic privileges and rights, including voting, owning 
property, traveling freely, receiving an education, and even be-
coming a citizen.  Because of interracial unions which produced 
offspring who destabilized predetermined (and presumably 
permanent) racial constructs based on physical characteristics, 
early American courts concluded that “biological” or “immuta-
ble characteristics” were not reliable determiners of one’s 
“race.”48  In addition to miscegenation, emancipation threat-
ened the foundations of American slavery: the putative natural 
inferiority of Blacks and superiority of whites.  The independ-
ence free Blacks exhibited by establishing schools, churches, 
and communities, for example, contravened the notions that 
Blacks were subordinate to whites and the agency of whites 
was critical to Blacks’ survival, and thereby undermined core 
justifications for the perpetual enslavement of Blacks.49 In or-
der to retain the privileges restricted to whites, the purity of 
the white race and, thus, white supremacy, courts promulgated 
a more “absolute” and “consistent” test to determine one’s race 
by examining one’s behavior in relation to other members of so-
ciety.50  As a result, daily actions and interactions became ra-

 
L. Rev. 635, 646 (2008) (quoting Dred Scott v. Sanford, 60 U.S. 393, 409 (1856)). 
 48. See, e.g., State v. Davis, 18 S.C.L. (2 Bail.) 558, 560 (S.C. Ct. App. 1831) 
(holding that whether a person is “mulatto” or a “person of colour” is a “question 
very proper for the jury,” and in deciding this issue, the jury should assess “evi-
dence of inspection as to color, the peculiar negro features; the evidence of reputa-
tion as to parentage; and such evidence . . . of the person’s having been received in 
society, and exercised the privilege of a white man”). 
 49. See generally, e.g., IRA BERLIN, SLAVES WITHOUT MASTERS: THE FREE 
NEGRO IN THE ANTEBELLUM SOUTH (1974). 
 50. See Rich, supra note 13, at 1149–50, for an examination of early racial de-
termination and immigration cases depicting “courts’ recognition of the fluid na-
ture of racial and ethnic morphological descriptions and their ability to change the 
rules of the game when established morphologic descriptions no longer served 
their intended purposes[:] . . . to maintain the separate tiers of rights accorded to 
white citizens, [B]lack slaves, and other immigrants.”  See also Ozawa v. United 
States, 260 U.S. 178, 197 (1922) (rejecting Japanese petitioner’s argument that 
his “white” skin color determined his “race” in order to restrict naturalized citi-
zenship to persons of European descent as well maintain white racial purity).  The 
court stated: 

Manifestly, the test afforded by the mere color of the skin of each indi-
vidual is impracticable as that differs greatly among persons of the same 
race, even among Anglo-Saxons, ranging by imperceptible gradations 
from the fair blond to the swarthy brunette, the latter being the darker 
than many of the lighter hued persons of the brown or yellow races.  
Hence to adopt the color test alone would result in a confused overlap-
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cialized and an individual’s performance or non-performance of 
certain behaviors could signify one’s race.51 

In its 1835 decision in State v. Cantey,52 the South Caro-
lina Court of Appeals illustrated this shift from appropriating a 
“biological” definition of race to determining race based on an 
individual’s “performance” in society through its explicit rejec-
tion of a biological construct of race.  The Cantey court held 
that an individual’s race was not determined by the degree of 
white or colored “blood” a person possessed but 

by [his] reputation, by his reception into society, and his 
having commonly exercised the privileges of a white man.  
But his admission to these privileges, regulated by the pub-
lic opinion of the community in which he lives, will very 
much depend on his own character and conduct; and it may 
be well and proper, that a man of worth, honesty, industry 
and respectability, should have the rank of a white man, 
while a vagabond of the same degree of blood should be con-
fined to the inferior caste.53 

In 1866, the Michigan Supreme Court in People v. Dean54 ex-
pressed similar sentiments depicting a naturally autonomous 
and universally accepted method of determining an individual’s 
Blackness (or whiteness) by his or her social behaviors.  Ac-
cording to the Dean court, 

it is very well known that the associations of persons having 
visible portions of African blood, have generally been closer 
with each other than with those acknowledged as white.  
They consider themselves as of one race, and live and act 
together.  This mutual recognition, coupled as it undoubt-
edly is with a general disposition on the part of white per-
sons to avoid social relations with the mass of mixed, as well 
as unmixed, races of African descent, furnishes a commen-
tary on the terms white and colored, which can hardly be re-
sisted.55 

 

ping of races and a gradual merging of one into the other, without any 
practical line of separation. 

Id. 
 51. See, e.g., Davis, 18 S.C.L. (2 Bail.) at 560. 
 52. 20 S.C.L. (2 Hill) 614 (S.C. Ct. App. 1835). 
 53. Id. at 616. 
 54. People v. William Dean, 14 Mich. 406 (1866). 
 55. Id. at 418. 
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As the courts in Cantey and Dean reveal, genetic inheri-
tance or physical appearance did not simply determine one’s 
race. Conformity with race-based stereotypes and behaviors, 
which were constructed through group-based social relations as 
well as the law, also determined one’s race. Nevertheless, some 
contemporary courts consciously reject the fact that one’s social 
interactions, behavior, speech, dress, religious beliefs, and 
physical traits other than skin color (for example, the texture of 
one’s hair, the shape of one’s nose, eyes, or lips) have been ra-
cialized throughout history.56  Courts also overlook the fact 
that socially mediated constructs of race, developed centuries 
ago, are deeply imbedded into this nation’s fabric and continue 
to inform definitions of race; yet, at the same time, race is not a 
fixed or objective concept.57  As Professor Ian F. Haney López 
eloquently explains: “race is constructed through the interac-
tions of a range of overlapping discursive communities, from lo-
cal to national, ensuring that divergent and conflicting concep-
tions of racial identity exist within and among communities.”58  
Therefore, the judicial concept of the “immutability” of race de-
fies society’s understanding of race historically and contempo-
rarily.  In order to properly address racial discrimination in the 
employment context, courts must employ a broader definition 
of race which includes physical appearance, language, cultural 
activities, or associations.59  The following Part discusses three 
 
 56. But see Abdullahi v. Prada, No. 07-2489, 2008 WL 746848, at *1 (7th Cir. 
Mar. 21, 2008).  According to Judge Posner, 

Iranians and other Central Asians are generally regarded as ‘white,’ 
whatever their actual skin color . . . [but] [s]ome Iranians, especially if 
they speak English with an Iranian accent, might, though not dark-
skinned, strike some Americans as sufficiently different looking and 
sounding from the average American of European ancestry to provoke 
the kind of hostility associated with racism. 

Id.  Implicitly, Judge Posner recognizes that race is a social and relational con-
struct.  See id.  Moreover, the external determination of an individual’s race may 
not develop from the display of a physical, “immutable” characteristic such as skin 
color; the individual’s accent—which is mutable and not physical per se—may also 
signify his or her race. 
 57. See Rice v. Gong Lum, 104 So. 105, 110 (Miss. 1925) (interpreting the 
term “colored” used in the state constitution to signify all people who were not 
white or Caucasian, which included the Chinese even though, when drafted, legis-
lators specifically contemplated the term to denote those individuals who were 
“negroes and those having negro blood”), aff’d, 275 U.S. 78 (1927). 
 58. Ian F. Haney Lopez, Race and Erasure: The Salience of Race to Lati-
nos/as, in CRITICAL RACE THEORY: THE CUTTING EDGE, supra note 39, at 369, 
373. 
 59. See EEOC Guidelines on Discrimination Because of National Origin, 29 
C.F.R. § 1606.1 (2007) which defines national origin discrimination broadly “as 
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Title VII race discrimination cases involving mutable charac-
teristics that illustrate the need for a more pluralistic judicial 
analysis. 

III. SURVEY OF TITLE VII CASES INVOLVING MUTABLE 
CHARACTERISTICS 

Rogers v. American Airlines, Inc.,60 Eatman v. United Par-
cel Service,61 and Bryant v. Begin Manage Program62 are all Ti-
tle VII cases in which the plaintiffs challenged their employers’ 
grooming and appearance codes (an informal policy in the case 
of Bryant) which banned the display of racialized, yet mutable 
characteristics.  For Rogers and Eatman, their employers’ pro-
hibitions against the exhibition of mutable characteristics, 
namely hair styles, were the crux of their claims.  Yet, Bryant’s 
claim involved not only mutable characteristics but also skin 
color, which courts have deemed an “immutable characteristic” 
and, thus, constitutive of race. 

Rogers, a Black woman and an American Airlines em-
ployee of eleven years, wore her hair in “corn row[s].”63  Ameri-
can Airlines implemented a policy prohibiting employees in 
certain employment categories from wearing an all-braided 
hairstyle.64  Rogers sued American Airlines under Title VII, 
claiming that American Airlines’ policy discriminated against 
her as a woman and, more specifically, as a Black woman.65  
She asserted that American Airlines’ policy, though race-
neutral on its face, had a disparate impact on Black women be-
cause the corn-row style, similar to an Afro, “has been, histori-
cally, a fashion and style adopted by Black American women, 
reflective of cultural, historical essence of the Black women in 
American society.”66  A federal district court articulated several 
grounds for rejecting Rogers’ claim that American Airlines’ pol-
icy was racially discriminatory. 

 
including, but not limited to, the denial of equal employment opportunity because 
of an individual’s, or his or her ancestor’s, place of origin; or because an individual 
has the physical, cultural or linguistic characteristics of a national origin group.” 
 60. 527 F. Supp. 229 (S.D.N.Y. 1981). 
 61. 194 F. Supp. 2d 256 (S.D.N.Y. 2002). 
 62. 281 F. Supp. 2d 561 (E.D.N.Y. 2003). 
 63. Rogers, 527 F. Supp. at 231. 
 64. Id. 
 65. Id. 
 66. Id. at 231–32. 
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First, it held the “grooming policy applies equally to mem-
bers of all races, and plaintiff does not allege that an all-
braided hair style is worn exclusively or even predominantly by 
black people.”67  Essentially, the court pronounced an insur-
mountable standard for the viability of Rogers’ race discrimina-
tion claim: unless evidence is presented that the corn-row hair 
style is worn exclusively or predominantly by Blacks, the al-
leged racial trait would not be protected under Title VII.  Inevi-
tably, the court determined that Rogers was unable to satisfy 
this burden since Bo Derek, a white actress, wore an all-
braided hairstyle in the movie 10.68  The court further rational-
ized its holding by drawing a flawed distinction between an 
Afro and an all-braided hair style: an Afro is natural and thus 
“immutable,” whereas, a braided hairstyle is not “immutable,” 
because it is an “easily changed characteristic.”69  According to 
the court, Title VII only proscribes employment policies that 
discriminate on the basis of “immutable characteristics.”70  The 
court’s summary dismissal of the notion that race, color, and 
national origin are also defined by mutable ethnic or sociocul-
tural traits resulted in a finding by the court that Rogers did 
not establish a prima facie case of unlawful race discrimination 
under Title VII.71 

Moreover, the court recognized American Airlines’s reason 
for implementing the policy—”to help American [Airlines] pro-
ject a conservative and business-like image”—as a bona fide 
business purpose.72  The court also held that “[b]ecause 
[Rogers] could have altered the all-braided hairstyle in the ex-
ercise of her own volition, American Airlines was legally au-
thorized to force that choice upon her.”73  Since American Air-
lines did not require Rogers to restyle her hair and allowed her 
to pull her hair into a bun and wrap a hairpiece around the bun 
during work hours, this “accommodation” did not “offend a sub-

 
 67. Id. at 232. 
 68. Id.  The court even accepted the employer’s contention that Rogers was 
attempting to mimic Bo Derek because she began wearing corn-rows “soon after 
the style had been popularized by [the] white actress.” Id. 
 69. Id.  Accordingly, the court acknowledged that “an employer’s policy pro-
hibiting the ‘Afro/bush’ style might offend Title VII.”  Id. 
 70. Id. 
 71. See id. 
 72. Id. at 233. 
 73. Paulette M. Caldwell, A Hair Piece: Perspectives on the Intersection of 
Race and Gender, 1991 DUKE L.J. 365, 378–79 (1991) (discussing the Rogers v. 
American Airlines, Inc. decision).  
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stantial interest” Rogers may have possessed.74  The court 
came to this conclusion even in light of Rogers’ complaint that 
the hairpiece she wore caused severe headaches.75 

Similarly, in Eatman v. United Parcel Service, the court 
determined that United Parcel Service’s (“UPS’s”) decision to 
implement a grooming code requiring its drivers to cover their 
“unconventional” hairstyles, which included dreadlocks, braids, 
corn rows, a doo rag, and a ponytail, did not violate Title VII.76  
Seventeen out of eighteen employees subject to this policy were 
African-American, and eleven of the seventeen affected em-
ployees in the New York metropolitan area wore dreadlocks.77  
After Eatman, a UPS employee, began wearing dreadlocks, 
various UPS managers “told him that he looked like an alien 
and like Stevie Wonder, twice compared his hair to ‘shit,’ 
linked his hair to ‘extracurricular’ drug use, requested a pair of 
scissors (as if to cut off the locks), and pulled his hair . . . .”78  
An unnamed UPS employee also hung a derogatory sign on his 
UPS truck.79  Eatman continued to wear the dreadlocks but re-
fused to wear the required wool cap because it caused him to 
feel faint, it gave him headaches in warm weather, and it dam-
aged his locks.80  UPS terminated Eatman for failing to comply 
with UPS’s grooming code.81  Consequently, Eatman brought a 
race discrimination claim under Title VII against his former 
employer.82  He asserted several Title VII claims of discrimina-
tion:83 (1) the policy was facially discriminatory against Afri-
can-Americans, (2) the policy had a disparate impact on Afri-
can-Americans, and (3) he was intentionally discriminated 

 
 74. Rogers, 527 F. Supp. at 233. 
 75. Id.  In fact, the Court summarily opined that Rogers should obtain a lar-
ger hairpiece.  See id. (stating “[a] larger hairpiece would seem in order”). 
 76. Eatman v. United Parcel Serv., 194 F. Supp. 2d 256, 259 (S.D.N.Y. 2002). 
 77. Id. at 264. 
 78. Id. 
 79. Id.  Eatman specifically alleged that “in the area on his UPS truck where 
the driver’s name plate was supposed to be there was a plate that read 
‘ASSWIPE.’”  Id. 
 80. Id. at 260. 
 81. Id. at 260–61. 
 82. Id. at 261–62.  Eatman also brought a religious discrimination claim un-
der Title VII.  Id. at 267–68. 
 83. Id. at 262.  Part IV of this Article discusses in greater detail the two cate-
gorical theories of employment discrimination law—disparate treatment and dis-
parate impact—and the methods of proving these theories of discrimination. 



2008] WHAT’S HAIR GOT TO DO WITH IT? 1373 

against and terminated on the basis of his race (an individual 
disparate treatment claim).84 

Despite the fact that Blacks represented ninety-four per-
cent of the employees affected by UPS’s grooming code, the 
court held UPS’s policy was not facially discriminatory, and it 
did not disparately impact Blacks in violation of Title VII.85  
Regarding Eatman’s individual disparate treatment claim, the 
Eatman court, like the Rogers court, rationalized its holding by 
accepting and articulating the notion that race is an immutable 
characteristic.86  Therefore, in order to present a viable prima 
facie case of race discrimination, Eatman first had to demon-
strate that prohibited hairstyles, specifically dreadlocks, were 
“unique” to African-Americans.87  The court also stated that, in 
light of evidence presented, African-Americans were not the 
only persons who lock their hair.88  Even if UPS’s policy explic-
itly discriminated against locked hair, it would not violate Title 
VII on its face.89  And even though the court found the deroga-
tory comments made about the Eatman’s hair to be “hurtful, 
sophomoric and insulting,” the court held that these comments 
were not racially discriminatory because they did not mention 
his race.90 

In both Rogers and Eatman, “[t]he court conceived of race 
and the legal protection against racism almost exclusively in 
biological terms.”91  Therefore, neither Rogers nor Eatman 
were able to demonstrate a viable prima facie case of race dis-
crimination under Title VII.  However, in Bryant v. Begin 
Manage Program,92 the court defined race socio-culturally, and 
the plaintiff was able to demonstrate a viable prima facie 
case.93  On several occasions while working for Begin Manage 
Program, Bryant, a Black woman, was called a “wannabe” by 
her supervisor, who was also a Black woman.94  Bryant pos-

 
 84. Id.  Eatman also claimed that he was subjected to a racially hostile work 
environment and that he was retaliated against in violation of Title VII.  Id. at 
261, 269. 
 85. Id. at 262, 264–67. 
 86. Id. at 262. 
 87. See id. 
 88. Id. 
 89. Id. (emphasis added). 
 90. Id. at 265. 
 91. Caldwell, supra note 71, at 378. 
 92. 281 F. Supp. 2d 561 (E.D.N.Y. 2003). 
 93. Id. at 570. 
 94. Id. 
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sessed a lighter skin complexion (allegedly lighter than her 
eventual replacement).95  She also dyed her hair blond and did 
not wear “Afrocentric” attire like her supervisor.96  Instead, she 
wore business suits even when not required to do so.97 

According to Bryant, her supervisor repeatedly made snide 
comments about her blonde hair color and suggested that Bry-
ant change her style of dress to be more in line with her Afro-
centric attire.98  Bryant was denied a transfer and eventually 
terminated by her supervisor.99  Bryant then claimed that she 
was discriminated against because of her race in violation of 
Title VII.100  Specifically, Bryant contended that she was de-
nied a transfer and terminated because she was “not suffi-
ciently ‘Afrocentric’ and because of [her] lighter skin color.”101  
Moreover, Bryant claimed “she was treated differently because 
she was [B]lack—that she suffered an adverse employment ac-
tion because, as a [B]lack woman, she was obligated to dress in 
a particular manner, despite the fact that the dress code was 
flexible as applied to others.”102 

The court held “to the extent that any adverse employment 
action arose out of [the supervisor’s] views of how a [B]lack em-
ployee should dress (or not dress) the resulting adverse em-
ployment action would be actionable under Title VII.”103  In so 
doing, the court acknowledged that Bryant’s “race” encom-
passed not only her skin color but also her style of dress.  Yet, 
the court reluctantly submitted to the idea that concepts of 
“Blackness” and “whiteness” are comprised of mutable charac-
teristics commonly associated with a particular racial group.  
The court accepted Bryant’s claim that referring to a Black 
person as a “wannabe” is a “common phrase in the [B]lack 
community” meaning “wanting to be white.”104  However, the 
court conceded to Bryant’s definition only because the employer 
did not challenge the validity of her assertion.105  In fact, the 
court declared, “the term ‘wannabe’ is perhaps widely used 

 
 95. Id. at 564. 
 96. Id. at 565. 
 97. Id. 
 98. Id. at 565–66. 
 99. Id. at 567–68. 
 100. Id. at 568. 
 101. Id. at 564. 
 102. Id. at 570. 
 103. Id. (emphasis added). 
 104. Id. at 565. 
 105. Id. at 570 n.7. 
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without any negative racial connotations, [but since it was un-
challenged] it can be reasonably interpreted so in the context 
alleged by [the employee].”106  Therefore, the supervisor calling 
Bryant a “wannabe” in conjunction with the comments about 
her hair and style of dress provided the requisite “prohibited 
animus giving rise to an inference of discrimination.”107  In or-
der for Bryant to make a case of race discrimination, a specific 
race-based comment needed to be asserted.108  Thereby, the 
Bryant court, like the Eatman court, inhibited the viability of 
race discrimination claims involving mutable characteristics 
such as hair style and dress. 

If courts viewed race within its proper socio-historical con-
text, the limitations placed on Title VII plaintiffs like Bryant, 
Eatman, and Rogers to articulate viable claims of racial dis-
crimination would be greatly diminished in number and force. 
Applying a socio-historical or contemporary definition of race is 
fundamental to the viability of Title VII cases involving muta-
ble racial characteristics.  Equally important to the livelihood 
of these cases is the courts’ shift in focus from an employer’s in-
tent to discriminate to the effect the employment policy or deci-
sion has on the employee or applicant.  The following Parts de-
lineate the importance of shifting the concentration in race 

 
 106. Id. 
 107. Id. at 570. 
 108. The assertion of an attendant race-specific comment by a decision-maker 
may not be required for a “race-neutral” appellation to be deemed sufficiently pro-
bative of discriminatory animus in light of the Supreme Court’s decision in Ash v. 
Tyson Foods, Inc., 546 U.S. 454 (2006) (per curiam).  In Ash v. Tyson Foods, a 
plant manager who made the disputed adverse employment decisions called each 
of the two Black petitioners “boy.”  Id. at 456.  The United States Court of Appeals 
for the Eleventh Circuit held that the use of the word “boy” was not evidence of 
discriminatory animus without it being modified by a racial classification like 
“[B]lack” or “white.”  Id.  However, the Supreme Court overruled the Court of Ap-
peals’ holding, finding that “modifiers or qualifications are [not] necessary in all 
instances to render the disputed term probative of bias.”  Id.  Importantly—and 
central to one of the principal contentions throughout this Article—the Court ac-
knowledged that in order to ascertain whether the term is probative of an unlaw-
ful action made because of race, a word’s intended or conveyed meaning cannot be 
analyzed independent of social, historical, or contextual circumstances.  Id.  The 
Court noted that “[a]lthough it is true the disputed word will not always be evi-
dence of racial animus, it does not follow that the term, standing alone, is always 
benign.  The speaker’s meaning may depend on various factors including context, 
inflection, tone of voice, local custom, and historical usage.”  Id.  As a result, 
courts may permit the plaintiff to produce evidence that frames the employer’s 
action within a historical or contemporary social milieu, thereby demonstrating 
that the employer’s “race-neutral” actions are in fact infused with ideals of race, 
racism, and racial hierarchy. 
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discrimination cases from an employer’s intent to the stigma-
tizing effects of employment policies and decisions on the plain-
tiff. 

IV. AN EMPLOYER’S INTENT: CONCSCIOUS OR UNCONSCIOUS 

“Bias both conscious and unconscious, reflecting traditional 
and unexamined habits of thought, keeps up barriers that 
must come down if equal opportunity and nondiscrimination 
are ever genuinely to become this country’s law and prac-
tice.”109 

The two categorical theories of employment discrimination 
law are disparate impact and disparate treatment.110  Dispa-
rate impact is characterized as “discrimination without intent, 
reflecting Title VII’s broad remedial goals to eradicate the ef-
fects of unlawful discrimination.”111  Under the disparate im-
pact analysis, the court assesses whether the employer’s use of 
facially neutral devices, tests, standards, and criteria uninten-
tionally, but disproportionately, deprives individuals of em-
ployment opportunities.112  Statistical evidence demonstrating 
that a device, criteria, test, or policy disproportionately harms 
a protected group is presented as evidence of unintentional dis-
crimination.113  The lack of requisite discriminatory intent for 
disparate impact cases is the distinguishing factor between Ti-
tle VII disparate impact cases and Title VII disparate treat-
ment cases.  Similarly, the lack of requisite intent is the major 

 
 109. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 274 (1995) (Ginsberg, 
J., dissenting) (footnote omitted). 
 110. See K.G. Jan Pillai, Neutrality of the Equal Protection Clause, 27 
HASTINGS CONST. L. Q. 89, 105 (1999) (stating that “[t]he two standards of em-
ployment discrimination—disparate treatment and disparate impact discrimina-
tion—have amicably coexisted under the roof of Title VII for nearly three dec-
ades”).  Additionally, the hostile work environment theory is advanced by 
plaintiffs to enforce and seek relief under Title VII.  “[H]ostile work environment . 
. . protects employees against harassing conduct that rises to the level of a hostile 
environment.”  Tristin K. Green, Work Culture and Discrimination, 93 CAL. L. 
REV. 623, 655 (2005). 
 111. Peter Brandon Bayer, Mutable Characteristics and the Definition of Dis-
crimination Under Title VII, 20 U.C. DAVIS L. REV. 769, 811 (1987). 
 112. See id. at 811–12; see also Griggs v. Duke Power Co., 401 U.S. 424, 432 
(1971) (explaining that courts do not err by examining an employer’s intent, “but 
good intent or absence of discriminatory intent does not redeem employment pro-
cedures or testing mechanisms that operate as ‘built-in headwinds’ for minority 
groups and are unrelated to measuring job capability”). 
 113. See Griggs, 401 U.S. at 430–32. 
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difference between the disparate impact analysis under Title 
VII and the disparate impact analysis for discrimination claims 
brought under the Due Process clause of the Fifth Amendment 
and the Equal Protection clause of the Fourteenth Amend-
ment.114 

In the Title VII context, disparate treatment “supposes 
that the defendant has chosen to act in a discriminatory fash-
ion.”115  According to Professor Peter Brandon Bayer, there are 
three modes of proof under a disparate treatment theory: (1) 
per se discrimination, (2) individual disparate treatment, and 
(3) systemic disparate treatment (pattern and practice).116  
This Article only discusses individual disparate treatment.  Per 
se discrimination occurs when an employer’s policy, term, con-
dition, or practice overtly discriminates on the basis of one of 
the five forbidden criteria.117  Under current Title VII jurispru-
dence, disparate treatment often concerns intentional but cov-
ert discrimination against an individual or group.118 

When analyzing a disparate treatment claim, “a court re-
views a series of seemingly neutral events to discern if those 
events hide intentional discrimination.”119  Without direct evi-
dence that an impermissible factor played a role in the em-
ployer’s decision, discriminatory animus is inferred from a se-
ries of outwardly neutral occurrences.120  In McDonnell 
Douglas Corporation v. Green,121 the Supreme Court outlined 
the first proof construct to be used in such cases: (1) the plain-
tiff must first bring forth a prima facie case of discrimination, 
which creates a presumption that the employer unlawfully dis-
criminated against the plaintiff; (2) the employer rebuts this 
presumption by producing a legitimate, nondiscriminatory rea-
son for its adverse employment action; and (3) the plaintiff 
must then produce evidence showing that that the employer’s 
asserted reason is a pretext for discrimination.122 

 
 114. See Bayer, supra note 109, at 812. 
 115. Id. at 796. 
 116. Id. 
 117. Id. at 797. 
 118. See, e.g., Jean Fielding, Note, Discrimination Law—Impermissible Use of 
the Business Necessity Defense and the Bona Fide Occupational Qualification, 12 
W. NEW ENG. L. REV. 135, 136 (1990). 
 119. Bayer, supra note 109, at 799. 
 120. Id. at 804. 
 121. 411 U.S. 792 (1973). 
 122. Bayer, supra note 109, at 799–803.  There are several methodologies 
available to demonstrate unlawful employment discrimination under Title VII.  In 
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The judiciary has interpreted Section 1981 of the 1877 
Civil Rights Act,123 the Due Process Clause of the Fifth 
Amendment, and the Equal Protection Clause of the Four-
teenth Amendment as prohibiting only “intentional” or “pur-
poseful” discrimination.124  In doing so, courts have ignored so-
cial science evidence that demonstrates discriminatory actions 
may not be the result of a conscious intent to discriminate 
against a particular individual but rather the result of an un-
consciously held bias about the individual’s race.125  Therefore, 
legal scholars have proposed, similarly to Justice Ginsberg, 
that fully addressing racial inequality and discrimination re-
quires courts to consider not only purposeful acts to subordi-
nate an individual or to deny a tangible benefit on the basis of 

 
1989, the Supreme Court developed an analytical framework for disparate treat-
ment cases in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  Under the Price 
Waterhouse framework, if the plaintiff proves that a protected characteristic was a 
substantial factor for the challenged employment action, the burden shifts to de-
fendant to prove that it would have made the same decision even had it not con-
sidered the protected characteristic.  Id. at 250.  After Price Waterhouse, Congress 
adopted an amended “mixed motive” analytical framework for proving disparate 
treatment cases in the Civil Rights Act of 1991.  See 42 U.S.C. § 2000e-2(m) 
(2000).  The plaintiff must prove that a protected characteristic was a motivating 
factor for the challenged employment action.  See id.  Upon a plaintiff making this 
showing, the defendant bears the burden of proving that it would have taken the 
same action even had it not considered the protected characteristic.  See id. § 
2000e-5(g)(2)(B).  The Supreme Court ruled in Desert Palace, Inc. v. Costa, 539 
U.S. 90, 101 (2003), that direct evidence is not required for a mixed-motive jury 
instruction under 42 U.S.C. § 2000e-2(m).  After the Desert Palace ruling, some 
courts have interpreted Desert Palace as having abolished the McDonnell Douglas 
analysis and others have argued that the McDonnell Douglas framework remains 
applicable.  See, e.g., Dunbar v. Pepsi-Cola Gen. Bottlers of Iowa, Inc., 285 F. 
Supp. 2d 1180, 1192 (N.D. Iowa 2003) (discussing the division within district 
courts on whether to apply the McDonnell Douglas burden-shifting paradigm in 
post-Desert Palace cases). The Supreme Court, however, has not expressly over-
ruled McDonnell Douglas.  Accordingly, in this Article, I will limit my discussion 
to proving Title VII disparate treatment discrimination under the McDonnell 
Douglas framework. 
 123. See Gen. Bldg. Contractors Ass’n, Inc. v. Pennsylvania, 458 U.S. 375, 389 
(1982) (holding Section 1981 “reaches only purposeful discrimination”). 
 124. See Washington v. Davis, 426 U.S. 229, 239–41 (1976) (declaring that the 
Fifth Amendment’s Due Process Clause “contains an equal protection component 
prohibiting the United States from invidiously discriminating between individuals 
or groups,” therefore a claimant must establish a discriminatory purpose to assert 
a viable constitutional claim of racial discrimination); see also Arlington Heights 
v. Metro. Hous. Corp., 429 U.S. 252, 265 (1977) (holding “[p]roof of racially dis-
criminatory intent or purpose is required to show a violation of the Equal Protec-
tion Clause”). 
 125. See generally, e.g., Charles R. Lawrence III, The Id, the Ego, and Equal 
Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317 (1987). 
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race but also unconscious racism.126  Most notably, in his 
groundbreaking article, The Id, the Ego, and Equal Protection: 
Reckoning with Unconscious Racism,127 Professor Charles Law-
rence illuminates the concept of unconscious racism and the 
judiciary’s need to recognize its existence when presented with 
Equal Protection Clause violations. 

Professor Lawrence seeks to demystify the Supreme 
Court’s concentration on the governmental actor’s conscious 
and purposeful intent to discriminate against racial minorities 
when analyzing whether governmental actions are racially dis-
criminatory in violation of the Equal Protection clause.  Pri-
marily basing his propositions on Sigmund Freud’s psychoana-
lytical theory and cognitive psychology theory, Lawrence 
explains that racial discrimination is not only the product of 
conscious, purposefully motivated racism, but it is also largely 
created by “unconscious racial motivation.”128  He further ex-
plains that Americans “inevitably share many ideas, attitudes, 
and beliefs that attach significance to an individual’s race and 
induce negative feelings and opinions” in light of the hegemonic 
role race has played throughout America’s historical and cul-
tural experience.129  Most often, these shared beliefs about race 
influence our decisions without our knowledge.130  Therefore, 
unconsciously held beliefs about race, which will inevitably in-
fluence the implementation of facially race-neutral policies that 
disproportionately impact minorities, can inflict the same harm 
on minorities as policies enacted with a purposeful intent to 
discriminate.131 

According to Professor Lawrence, courts should appropri-
ate a “cultural meaning” test to evaluate whether unconscious 
racism operated in the development of the race-neutral pol-
icy.132  The courts’ charge is “to see if [the race neutral policy] 
 
 126. See generally id. 
 127. Id. 
 128. Id. at 322. 
 129. Id. 
 130. Id. 
 131. See id. at 343–44. 
 132. Id. at 324.  In Washington v. Davis, 426 U.S. 229, 239 (1976), the Supreme 
Court held that a race-neutral policy disproportionately impacting a racial group 
amounts to a constitutional violation only when a showing of purposeful intent is 
made.  Lawrence’s proposal responds to this pronouncement and thereby specifi-
cally deals with race-neutral policies that disproportionately impact a particular 
racial group and are challenged under the Due Process clause of the Fifth 
Amendment and the Equal Protection clause of the Fourteenth Amendment.  In-
stead of focusing on the impact of the policy on racial groups, the Court has fo-
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conveys a symbolic message to which the culture attaches ra-
cial significance.”133  Accordingly, a court would first review the 
social and historical context surrounding the case.134  If a court 
determined that a significant part of the community would see 
the challenged action or policy as racially motivated, it would   
“ ‘presume that socially shared, unconscious racial attitudes 
made evident by the action’s meaning had influenced the deci-
sionmakers.’ ”135 

Professor Lawrence’s “cultural meaning test” and exposi-
tion of unconscious racism provide excellent starting points for 
courts to develop legal inquiries that will address the operation 
of racism and discrimination.  Appropriately, his test requires 
scrutiny of a policy decision from a socio-historical perspective.  
In doing so, one can ascertain whether racism or the “complex 
of historical, sociocultural associations with race”136 played a 
role in the decision. 

However, if a court were to adopt Professor Lawrence’s 
suggestion in Title VII disparate treatment cases, would the 
assessment of a decision maker’s unconscious racism effectuate 
the goals of Title VII?  Should the focus of the inquiry remain 
on the employer’s intent—unconscious or conscious?  Or, 
should the courts analyze seemingly “race-neutral” facts from 
the perspective of the employee or applicant?  Additionally, 
should the court determine if an employment decision is unlaw-
ful based on its consequences—economic, psychological, or emo-
tional—on the employee or applicant?  Professor Lawrence’s 
propositions, though extremely insightful and influential, do 
not fully address racial discrimination in the employment con-
text or achieve the objectives of Title VII.  Accordingly, the fol-
lowing Part encapsulates the work of Professor R.A. Lenhardt, 
 
cused on the decision maker’s intent in formulating the policy.  Thus, Lawrence 
demonstrates that impermissible considerations like race are not always con-
scious or purposeful, but rather unconscious and unknowing.  See generally Law-
rence, supra note 123. Consequently, he has developed the “cultural meaning” test 
which is meant to illuminate whether a decisionmaker’s unconscious racism 
played a role in his or her policy decision.  Id. at 324.  As previously explained, in 
Title VII disparate impact cases, an employer’s intent to discriminate plays no 
role in assessing liability.  Accordingly, in discussing Lawrence’s “cultural mean-
ing” test, I am discerning whether it would be useful in disparate treatment cases 
where the court focuses on the employer’s intent. 
 133. Lawrence, supra note 123, at 356. 
 134. R.A. Lenhardt, Understanding the Mark: Race, Stigma, and Equality in 
Context, 79 N.Y.U. L. REV. 803, 803 (2004). 
 135. Id. at 887 (quoting Lawrence, supra note 123, at 356). 
 136. Caldwell, supra note 71, at 378. 
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which extracts from Professor Lawrence’s seminal scholarship 
and the social science work of Erving Goffman.137  Professor 
Lenhardt maintains that diminishing racial inequality requires 
courts deciding race discrimination cases to consider the ra-
cially stigmatic harm imposed on the affected individual(s) 
rather than the actor’s intent to discriminate.138  In doing so, 
courts must analyze the contested policy within its proper so-
cial context—past, present, and future.139 

V. RACIAL STIGMATIZATION 

“[T]he past is crucial to understanding the present . . . .   
Understanding racial stigma and racial stigmatization re-
quires an appreciation of all the contexts—past, present, 
and future—in which an event occurs.”140 

In her path-breaking piece, Understanding the Mark: Race, 
Stigma, and Equality in Context, Professor Lenhardt proclaims 
that the main source of racial harm in America is racial 
stigma—not intentional discrimination.141  She explains that 
“rather than . . . unconscious racism per se,” recent “social sci-
ence research focuses on the cognitive processes linked to racial 
stigma”142 and “dehumanizing meanings associated with race 
[which] operate at a largely pre-conscious level to distort per-
ception and spoil social interactions between racially stigma-
tized and nonstigmatized individuals.”143  According to Profes-
sor Lenhardt, “[t]hese meanings, rather than the existence of 
bad motive or intent, explain the active instances of discrimi-
nation committed against racial minorities.”144  Racial stigma 
causes intentional discrimination; however, courts view racial 
stigma as one of the harmful effects of intentional discrimina-
tion.145  “[R]acial stigma imposes real, concrete harms on Afri-
can Americans and other racial minorities that negatively af-

 
 137. Lenhardt, supra note 132, at 803. 
 138. See generally id. 
 139. Id. at 811. 
 140. Id. at 864. 
 141. Id. at 809. 
 142. Id. at 809–10. 
 143. Id. at 847. 
 144. Id. 
 145. Id. at 875; see also Brown v. Bd. of Educ., 347 U.S. 483, 494–95 (1954) 
(holding state-sanctioned racially segregated public schools unconstitutional in 
part because of the stigmatizing effects on Black children). 
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fect them in their personal lives and also operate at a group 
level to deny them certain tangible and intangible benefits,” 
like employment opportunities.146 

Like Professor Lawrence, Professor Lenhardt believes the 
Supreme Court’s “current focus on intentional discrimination 
cannot adequately address the way that race and racial injury 
operate in this society.”147  Therefore, “courts must take the so-
cial science insight that most racialized conduct or thought is 
unconscious, rather than intentional, into account in their con-
stitutional analyses of acts or policies challenged on the 
grounds of race.”148  However, Professor Lenhardt opines that 
“the dehumanizing meanings associated with race itself, and 
not just racialized behavior per se, are the source of [racial in-
jury].”149  In examining the racially stigmatic meaning of an act 
or policy in race discrimination cases, “judges would be re-
quired to gather information that would provide insight into 
the likelihood of racial stigmatization in a given case.”150  Ac-
cording to Professor Lenhardt, 

[U]nderstanding the meaning of racial stigma will require 
knowing more than the basic outline of a particular case or 
set of interactions.  To understand racial stigma, one must 
understand the cultural norms and meanings surrounding 
race.  That is, there must be a focus on the present situa-
tion, as well as on the cultural and historical events that 
help to give it meaning.151 

She also opines, “stigmatic harm occurs when a given act or 
policy sends the message that racial difference renders a per-
son or a group inferior to Whites, the category constructed as 
the racial norm.”152  However, this Article proposes that stig-
matic harm occurs whenever an act or policy informs any indi-
vidual that his or her race or race-based conduct is inferior or 
non-compliant with the superior, preferred racial norm—
whether that norm is white or Black, Asian or Hispanic.  This 
proposition is clarified in the next Part, which revisits the Bry-
ant case, in which “Blackness” was expressed as the preferred 
 
 146. Lenhardt, supra note 132, at 848. 
 147. Id. at 887. 
 148. Id. at 803. 
 149. Id. at 888. 
 150. Id. at 891. 
 151. Id. at 851 (citations omitted). 
 152. Id. at 803. 
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racial norm, and the Eatman and Rogers cases, in which 
“whiteness” was implicitly conveyed as the preferred racial 
norm in the workplace.153 

VI. A REVISED DISPARATE TREATMENT ANALYSIS 

Like Professor Lenhardt, I argue that in order to realize 
equal employment opportunity for all races, courts must take 
into account racial stigma in Title VII disparate treatment 
cases.  Specifically, when analyzing individual disparate treat-
ment cases, courts should construe Title VII to prohibit em-
ployment policies and decisions that render stigmatic harm on 
an individual or group because such an interpretation advances 
the stated Congressional intent underlying Title VII: “Congress 
directed the thrust of the Act to the consequences of employ-
ment practices, not simply the motivation.”154  Accordingly, in 
individual disparate treatment race, national origin, and color 
discrimination cases, courts must also evaluate evidence of 
stigmatic harm to the plaintiff.  In cases where racial or cul-
tural identity is an issue, courts must first look at the factual 
situation from a historical and contemporary social perspective 
to determine if the challenged physical appearance or behavior 
is constitutive of race.  Second, the primary focus of the legal 
inquiry must depart from ascertaining the conscious or uncon-
scious racism of the employer and focus on the harm imposed 
on the plaintiff.  Therefore, the unlawfulness of an employment 
policy or decision would not rest on the employer’s intent to 
discriminate, but on whether the employment policy or decision 
inflicts negative racial meaning or stigma on an individual or 
group. 

As previously explained, the establishment of a prima facie 
case in a McDonnell Douglas-type individual disparate treat-
ment case creates a presumption of unlawful discrimination.155  
The employer rebuts this presumption by producing, through 
admissible evidence, a legitimate, nondiscriminatory reason for 
 
 153. See supra Part III. 
 154. Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971).  In Griggs, the United 
States Supreme Court first recognized the disparate impact theory as a cognizable 
theory of discrimination under Title VII.  See id.   Even though the Court’s ex-
pression of the Congressional impetus for Title VII occurred in a disparate impact 
case and not an individual disparate treatment case, I argue that the Court’s 
stated statutory directive remains consistent notwithstanding the theory of dis-
crimination articulated at the outset of a case. 
 155. Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 254 (1981). 
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its adverse employment action.156  However, the plaintiff is 
able to revive the presumption of discrimination by presenting 
sufficient evidence that the employer’s articulated reason for 
the adverse employment action is false or is a pretext.157  The 
plaintiff may also revive the presumption even when the plain-
tiff does not demonstrate the falsity of the employer’s asserted 
reason.158  A plaintiff is able to restore a presumption of dis-
crimination when he or she provides sufficient evidence chal-
lenging the race-neutrality of the proffered reason.159  The tra-
ditional McDonnell Douglas framework is not meant to be a 
rigid proof construct; rather, it is intended to be fluid and to be 
crafted to the specific facts of a particular disparate treatment 
case.160  Thus, “[t]he ultimate question is whether the employee 
has been treated disparately ‘because of race.’  This is so re-
gardless of whether the employer consciously intended to base 
[its employment actions] on race, or simply did so because of 
unthinking stereotypes or bias.”161  Accordingly, the revised 
disparate treatment analysis, with its focus on racial stigmati-
zation and historical and contemporary social context, ascer-
tains more efficaciously whether an employer’s treatment of an 
employee or applicant is “because of race” in violation of Title 
VII and in opposition to Title VII’s objectives. 

By revisiting Rogers, Eatman, and Bryant, one can appre-
ciate how courts can incorporate these suggestions when 
evaluating Title VII individual disparate treatment cases.  If 
courts viewed the definition of race from a historical and con-
temporary social perspective, courts would have to acknowl-
edge that race encompasses more than “immutable characteris-

 
 156. See id. at 255 (holding once “the defendant carries this burden of produc-
tion, the presumption raised by the prima facie case is rebutted . . . ”). 
 157. See id. at 256 (explaining that a plaintiff may succeed in a Title VII indi-
vidual disparate treatment case “either directly by persuading the court that a 
discriminatory reason more likely motivated the employer or indirectly by show-
ing that the employer’s proffered explanation is unworthy of credence”). 
 158. See id. 
 159. See Thomas v. Eastman Kodak Co., 183 F.3d 38, 57–58 (1st Cir. 1999) 
(holding that a plaintiff’s challenge to the racial neutrality of the employer’s le-
gitimate nondiscriminatory reason rather than the falsity of the asserted reason 
is a cognizable form of proving disparate treatment under Title VII). 
 160. According to the Supreme Court, the McDonnell Douglas test “was never 
intended to be rigid, mechanized, or ritualistic.  Rather, it is merely a sensible, 
orderly way to evaluate the evidence in light of common experience as it bears on 
the critical question of discrimination.”  Furnco Constr. Corp. v. Waters, 438 U.S. 
567, 577 (1978). 
 161. Thomas, 183 F.3d at 58 (internal citation omitted). 
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tics” and is not an absolute or stable construct.  Race includes 
physical appearances and behaviors that society, historically 
and presently, commonly associates with a particular racial 
group, even when the physical appearances and behaviors are 
not “uniquely” or “exclusively” “performed” by, or attributed to 
a particular racial group.  Accordingly, courts would have to 
abolish the requirement that plaintiffs demonstrate the as-
serted racial characteristic—in Rogers’ case, her corn rows, and 
in Eatman’s case, his dreadlocks—is “unique” to African-
Americans. Thus, in cases like Rogers’ and Eatman’s, courts 
could no longer preclude a finding of race discrimination simply 
because non-African-Americans can also “perform” or “adopt” 
the racial characteristic.162 

Historically and contemporarily, dreadlocks and corn rows 
have been associated with “Blackness.”  According to Professor 
Paulette Caldwell, “African in origin, the practice of braiding is 
as American—[B]lack American—as sweet potato pie.”163  
Therefore, just as an Afro connotes Blackness within the lay 
community, and an employer’s negative reference to an Afro 
alone can provide a sufficient basis for a race discrimination 
claim,164 corn rows, dreadlocks, braids, or “doo rags” are 
equally indicative of Blackness in the lay community. There-
fore, an employer’s prohibition against these hairstyles would 
demonstrate a prima facie case of race discrimination.  Simi-
larly, the supervisor’s references to Bryant’s style of dress and 
blond hair in conjunction with her lighter skin color would 
likewise demonstrate a prima facie case of race or color dis-
crimination under the proposed framework.165  The essential 
 
 162. Under a revised disparate treatment analysis, a prohibition against hair-
styles or any other physical appearance or characteristic associated with a par-
ticular race, national origin, or color could also be deemed per se discrimination, 
as the employer’s policy is overtly linked to an impermissible criterion under Title 
VII. 
 163. Caldwell, supra note 71, at 379. 
 164. See Jenkins v. Blue Cross Mut. Hosp. Ins. Co., 538 F.2d 164, 168 (7th Cir. 
1976).  In Jenkins, the plaintiff asserted a Title VII race discrimination claim be-
cause her supervisor denied her a promotion, informing her that she “could never 
represent Blue Cross with [her] Afro.”  Id.  The court held that the supervisor’s 
lone statement was sufficient to support a race discrimination claim because “[a] 
lay person’s description of racial discrimination could hardly be more explicit.  
The reference to the Afro hairstyle was merely the method by which the plaintiff’s 
supervisor allegedly expressed the employer’s racial discrimination.”  Id. 
 165. As will be explained further, in the African-American community, the su-
pervisor’s reference to her “Afrocentricity” and denigration of Bryant’s style of 
dress and hair color in conjunction with Bryant’s lighter skin tone would have 
been sufficient evidence that Bryant was being treated differently on the basis of 
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function of a prima facie case is for the plaintiff to demonstrate 
that the adverse employment action resulted from the plain-
tiff’s display of a race-based characteristic. 

After the plaintiff demonstrates a prima facie case of dis-
crimination, the burden would shift to the employer to produce 
a legitimate, nondiscriminatory reason for its action.  In cases 
involving grooming codes, however, an employer’s assertion, 
like American Airlines’ and UPS’s—“the policy was adopted to 
project a conservative or business-like image” or to prohibit 
“unconventional” or “unprofessional” appearances—would not 
satisfy the employer’s burden of production.  Often these 
statements are code for the dominant, structural cultural 
norm—“whiteness”—which thereby diminishes the race-
neutrality of such “legitimate, nondiscriminatory” reasons.166 

To renew the presumption of unlawful discrimination cre-
ated by the prima facie case, the court would allow the plaintiff 
to place the facts within a historical and/or contemporary social 
context to determine if the employer’s actions perpetuate a ra-
cial stigma.  This prong is consistent with the basic elements of 
antidiscrimination analysis: 

a focus on group history; identification of recurring patterns 
of oppression that serve over time to define the social and 
economic position of the group; analysis of the current posi-
tion of the group in relation to other groups in society; and 
analysis of the employment practice in question to deter-
mine whether, and if so, how it perpetuates individual and 
group subordination.167 

 
her race and color.  Being called a “wannabe” could have been used as pretextual 
evidence that Bryant’s race and color motivated her supervisor’s disparate treat-
ment. 
 166. See generally Green, supra note 108.  Professor Green argues American 
workplaces dominated by white males are likely assembled along a white, male 
cultural norm.  See id. at 648.  In these workplaces, employers’ imposition of be-
havioral expectations—often evidenced through appearance codes requiring em-
ployees to exhibit a “conservative,” “conventional,” or “business like” image—are 
seemingly race-neutral.  See id. at 659.  Yet, according to Professor Green, these 
“race-neutral” descriptors define standard workplace behavior along a white, male 
norm.  See id. at 672.  Thus, an employee’s forced conformity to this racialized (as 
well as gender-based) norm engenders a discriminatory work culture.  See id. at 
643–44, 663–64. 
 167. Caldwell, supra note 71, at 377 (citing L. THUROW, THE ZERO SUM 
SOCIETY: DISCRIMINATION AND THE POSSIBILITIES FOR ECONOMIC CHANGE 184–89 
(1980)). 
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If the plaintiff is able to establish a prima facie case and pro-
vide evidence that the employer’s action perpetuates a racial 
stigma, the plaintiff would have satisfied his or her burden of 
production and persuasion.168 

For example in Rogers, evidence that negative associations 
have historically and presently been designated to Blacks’ 
natural hairstyles should have been sufficient to establish li-
ability.  Professor Paulette Caldwell explains, 

For [B]lacks, and particularly for [B]lack women, such 
choices also reflect the search for a survival mechanism in a 
culture where social, political, and economic choices of ra-
cialized individuals and groups are conditioned by the ex-
tent to which their physical characteristics, both mutable 
and immutable, approximate those of the dominant racial 
group.169 

Because of the negative terms used to refer to “Black” hair, 
such as “nappy,” “kinky,” and “unclean,” Blacks (and non-
Blacks) have been stigmatized for their naturally coiled hair.  
Therefore, in order to “‘crossover’ from the private world of seg-
regation and colonization . . . into the mainstream of American 
life”—to be accepted by and to assimilate into white majori-
tarian society—Blacks have (and continue to) “cut off, 
straighten[ ] out, curl[ ] up, [and] cover[ ]” their hair.170  Provid-
ing such evidence would demonstrate that American Airlines’ 
policy was not only influenced by the combination of negative 
associations with Blackness generally, and Black womanhood 
more specifically, but, more importantly, continues to perpetu-
ate the negative meanings associated with these categories, 
making the policy and the resulting adverse employment action 
unlawful under Title VII. 

 
 168. See Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981) (hold-
ing a Title VII plaintiff retains the burden of persuasion throughout the employ-
ment discrimination case). 
 169. Caldwell, supra note 71, at 383. 
 170. Id.  See also Turner, supra note 26, at 138 (discussing John Kang’s “White 
Aesthetics” ideology which “maintains that because of their ‘aesthetic inferiority’ 
people of color will continue to be subordinated” and also discussing Professor 
Janice Kenyatta’s theory that “White Aesthetics” derived from the days of Ameri-
can slavery when “slave owners taught African-Americans that their skin color, 
facial features, and hair texture were ‘abnormal and unacceptable’ [which] led 
[Blacks] to believe that the texture of their hair, among other characteristics was 
inferior   . . . [and thus] Whites were able to denigrate the self-esteem of Blacks”). 



1388 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 79 

Eatman actually produced sufficient evidence of stigmati-
zation under a revised disparate treatment analysis.  He con-
tended that he was the target of repeated verbal and physical 
assaults by his managers: “various managers told him that he 
looked like an alien and like Stevie Wonder, twice compared 
his hair to ‘shit,’ associated his hair with ‘extracurricular’ drug 
use, requested a pair of scissors (as if to cut off the locks), and 
pulled his hair . . . .”171  The court even admitted that the in-
vectives Eatman endured because of his dreadlocks were “hurt-
ful, sophomoric, and insulting.”172  This case illustrates that 
criminalized behavior, specifically marijuana use, is often asso-
ciated with wearing dreadlocks.173  However, to demonstrate 
the racially stigmatizing effects of UPS’s grooming policy, Eat-
man did not have to rely upon a historical argument that wear-
ing dreadlocks has implicated negative stereotypes in the past.  
Rather, he was able to produce evidence confirming that wear-
ing dreadlocks presently elicits derogatory stereotypes and as-
sociations. The employment policy banning uncovered, “uncon-
ventional” hairstyles that essentially affected employees 
displaying hairstyles associated with Blacks, along with the 
managers’ offensive references to the employee’s dreadlocks, 
perpetuated pejorative stereotypes about “Blackness”: unac-
ceptable, unclean, criminal, and inferior.174  Thus, UPS’s con-
duct perpetuated racial stigmatization, which had deleterious 
consequences for Eatman—actual economic consequences since 
he was terminated, and potential emotional and psychological 
effects; therefore, UPS’s actions should have been deemed a 
violation of Title VII.175 

 
 171. Eatman v. United Parcel Serv., 194 F. Supp. 2d 256, 264. (S.D.N.Y. 2002). 
 172. Id. at 265. 
 173. See id. at 264. 
 174. See Lenhardt, supra note 132, at 851–64 (providing what she describes as 
a “‘critical memory’ of racial stigma” as it pertains to Black Americans, which ex-
plains the creation and continued propagation of denigrating stereotypes and im-
ages of Blackness via the enactment of positive law, absence of law—for example, 
the lack of anti-lynching laws despite the pervasive mutilation of Black bodies 
throughout the nineteenth and twentieth centuries—literature, and media). 
 175. The court held that even though ninety-four percent of the employees af-
fected by the policy in the New York metropolitan area were Black, this statistical 
evidence did not support a finding of discriminatory intent against African-
Americans.  See Eatman, 194 F. Supp. 2d at 264.  This finding is simply another 
indication that the court’s singular focus on the employer’s intent in disparate 
treatment cases does not fully redress racial, color, or national origin discrimina-
tion under Title VII. 
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Bryant is simultaneously parallel and opposite to the Eat-
man and Rogers cases.  It is similar in that America’s racial 
history played a crucial role in a present day employment deci-
sion that perpetuated racial stigmatizations involving “white-
ness” and “Blackness.”  All of the cases illuminate the salience 
of a racial hierarchy created to license behavior and appear-
ance associated with “whiteness” and to prohibit behavior and 
appearance associated with “Blackness.”  In Rogers and Eat-
man, American Airlines’s and UPS’s grooming and appearance 
policies conformed to these deeply entrenched norms (whether 
these policies were consciously or unconsciously adopted is un-
known); in Bryant, the employer’s informal policy deliberately 
attempted to supplant these constructs.176  In Bryant, the em-
ployer did not deem “Blackness” as the subordinate aesthetic 
norm, but rather, the employer elevated characteristics associ-
ated with “Blackness” to the privileged norm.  Bryant did not 
wear Afrocentric clothing like her supervisor but rather regu-
larly wore “business attire” even on “dress down” days.177  Bry-
ant’s supervisor repeatedly disparaged Bryant for dying her 
hair blond and told Bryant that she “should dress like [her 
while] pointing to herself . . . [and to] what Bryant character-
ized [as] an Afrocentric attire.”178  Bryant was allegedly of a 
lighter skin color than her replacement.179  According to Bry-
ant, her replacement was a “dark skinned woman . . . with the 
dreadlock hair . . .  [and] Afrocentric dress.”180  Aside from the 
usage of the race-based appellation “wannabe,” the “race-
neutral” fact pattern analyzed from a socio-historical perspec-
tive, as well as from the plaintiff’s perspective, demonstrates 
that Bryant’s supervisor discriminated against her because of 
the stereotypes or preconceived notions the supervisor held 
about “Blackness” and “whiteness”: Bryant’s lighter skin color, 
blonde hair color, and style of dress challenged the former and 
conformed to the latter.181 

 
 176. As this Article maintains, the fact that these grooming and appearance 
policies, despite the employer’s conscious or unconscious intent, render negative 
consequences—economic, physical, and/or psychological in nature—illustrates 
that an employer’s intent to discriminate should not be the focus of courts in Title 
VII disparate treatment cases on the basis of race, national origin, or color. 
 177. Bryant v. Begin Manage Program, 281 F. Supp. 2d. 561, 565 (E.D.N.Y. 
2003). 
 178. Id. at 565–66 (internal quotations omitted). 
 179. Id. at 567. 
 180. Id. 
 181. See generally Taunya Lovell Banks, Colorism: A Darker Shade of Pale, 47 
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In Slaves Without Masters, acclaimed historian Ira Berlin 
elucidates the negative meaning episodically associated with 
lighter skin color within the Black community.182  During slav-
ery, whites distinguished darker skin Blacks from lighter skin 
Blacks, affording Blacks with lighter skin more privileges, and 
promoted differences between free Blacks and slaves.183  Blacks 
embraced these distinctions and perpetuated them.184  A 
schism within the Black community developed during slavery 
and sustained after slavery’s end.185  The presence of slavery 
and an inescapable racial hegemony where whites held posi-
tions of power—a paradigm developed to institute and sustain 
racial slavery in America—influenced the establishment of at 
least two divergent group identities within the Black commu-
nity in the South.  One faction of Blacks who were wealthy and 
light-skinned aligned themselves with whites, “mimicked white 
values[,]. . . accepted ‘whiteness’ as the standard of superiority 
and looked down on all [B]lacks, free and slave . . . [and] 
seemed to regard themselves as physically distinct from 
Blacks.”186  The other group of Blacks did not seek the accep-
tance of whites, but rather embraced “Blackness” and advo-
cated Black racial solidarity.187  Thus, Berlin describes the 
derivation of a social psychological phenomenon whereby some 
Blacks ascribe to the notion that “whiteness” is to be achieved 
and “Blackness” is to be denied in order to gain full acceptance 
by whites.188  Hence, the contextual origin of the term “wan-
nabe,” the name Bryant was called by her supervisor. 

In the Bryant case, the court disingenuously maintained 
that the term “wannabe” may not confer a negative connotation 
in another context, but the court failed to elaborate what other 
context that might be.  Yet, if the court analyzed the facts of 
 
UCLA L. REV. 1705 (2000), for a survey of employment discrimination cases in-
volving claims of “colorism” or skin tone discrimination. 
 182. See BERLIN, supra note 48, at 271–83. 
 183. See id. at 273. 
 184. See id. at 271–83. 
 185. See id. at 388–90. 
 186. Id. at 277. 
 187. See id. at 388 (explaining that after the abolition of slavery “[t]he light-
skinned scions of the free Negro caste [who were free before the general Emanci-
pation] continued to marry among themselves, imitate the style of life of the white 
upper class they so admired, and boast of their white ancestry. . . . Although sub-
ject to much of the same racial oppression that entrapped poorer [B]lacks, this 
‘crème de la crème of the Southern light colored aristocracy’ rarely joined the 
movement for racial uplift.”). 
 188. See id. at 282. 
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the Bryant case within the proper American socio-historical 
context, undoubtedly it would not have been motivated to as-
sert such a tangential point.  Indeed, on several levels, the em-
ployer perpetuated pejorative meanings assigned to race and 
color.  Bryant’s supervisor called her a “wannabe,” terminated 
her, and replaced her with an individual who was “sufficiently 
Black.”  In doing so, Bryant’s supervisor not only espoused 
deeply imbedded negative (and often times destructive) asso-
ciations attached to lighter skin color, hair color, and style of 
dress within the Black American community but also allowed 
them to dictate her treatment of Bryant. 

For Bryant’s supervisor, Bryant’s style of dress, lighter 
complexion, and hair color elicited a negative connotation: Bry-
ant’s disassociation from her “Blackness.”  Whiteness in the 
“racial” sense, according to Bryant’s supervisor, was inferior, 
unacceptable, and undesirable and Blackness was superior, 
privileged, and desired.  Consequently, Bryant’s termination 
reinforced racial stereotypes and a racial hierarchy.  Bryant 
was terminated for acting in conformity with the racial image 
her style of dress, skin color, and hair color signified to her 
Black supervisor—whiteness—and for failing to act in confor-
mity with her race, “Black.” 

Furthermore, the stream of adverse employment actions 
resulting from Bryant’s disobedience to a racial norm and obe-
dience to a color norm imbedded in the individual and collective 
psyche of many Black Americans—an effect of a complex ra-
cial/color hierarchy designed centuries ago—could indeed cause 
individual stigmatic harm to Bryant and like employees.  The 
negative employment actions Bryant suffered at the hand of 
her Black supervisor likely injured Bryant emotionally and 
psychologically, for her supervisor attempted to redefine and 
devalue Bryant’s self-image and racial identity.  Therefore, un-
der a revised Title VII disparate treatment framework, Bry-
ant’s termination would be deemed unlawful. 

Rogers, Bryant, and Eatman all involved employers who 
affirmatively implemented preferred cultural or racial norms in 
the workplace.  All demonstrated the harm in allowing uncon-
scious or conscious stereotypes about a particular race, color, or 
national origin to dictate employment decisions.  More impor-
tantly, these cases affirm that employment decisions that sus-
tain negative meanings associated with “Blackness,” “white-
ness,” “Asianness,” and other racial identities, render not only 
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economic but also emotional and psychological harm, which is 
antithetical to the thrust of Title VII and should be prohibited. 

Refusing to attend to the problem of racial stigma has con-
sequences—individual and collective—for the people it af-
fects.189  “In failing to adopt a consistent approach to racial 
stigma, the [courts] in a very real sense become[ ] complicit in 
its perpetuation.”190  According to Professor Lenhardt, “the fact 
that judges have an obligation to consider the effects of racial 
stigma makes them a logical, if not the best, place to focus pre-
liminary efforts to eliminate or at least minimize the incidence 
of racial stigma.”191  “Decisions based on assumptions of intrin-
sic worth and selective indifference inflict psychological injury 
by stigmatizing their victims as inferior.”192  Consequently, “ra-
cial stigmatization results in increased racial disparities and 
disadvantage.”193  “Often, the most obvious harm [of racial 
stigma] is the denial of the opportunity to secure a desired 
benefit”—in the instant cases, employment.194  Thus, it is the 
responsibility of the courts to eliminate racial stigma in order 
to fully remedy racial discrimination in the employment con-
text and to realize the goals of Title VII: dismantling barriers 
to equal employment opportunities on the basis of race or color. 

CONCLUSION 

I have a friend who is currently looking for employment. 
My friend is a Black woman who has obtained a Master’s De-
gree in Teaching and a Ph.D. in Biochemistry; clearly, she is 
smart, intelligent, and industrious.  However, one of her pri-
mary concerns is not whether she is capable of fulfilling the job 
qualifications and duties in her field but whether she will sat-
isfy the physical appearance standards often imposed by em-
ployers.  Therefore, she has decided not to wear her natural 
hair in a braided hair style in the event an employer contacts 
her for an immediate interview. 

Recently, I decided to wear my hair in its “natural” state to 
work rather than in a straightened style.  As I walked down 
the halls of the law school, a very accomplished African-
 
 189. See Lenhardt, supra note 132, at 877. 
 190. Id. 
 191. Id. at 881. 
 192. Id. at 883 (citations omitted). 
 193. Id. 
 194. Id. (citation omitted). 
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American female student stopped me to compliment my hair-
style.  Thereafter the student confided that she, too, wanted to 
no longer permanently straighten her hair and desired to wear 
her hair in a short, natural style.  But, since it was fall “inter-
view season” she felt that she could not afford to do so.  If an 
employer elected not to hire my friend or the law student be-
cause it found their natural hairstyles to be “unprofessional” or 
“unconventional,” the protections of Title VII, to be free from 
racial stigmatization and thus racial discrimination in the em-
ployment context, would have failed both women. 

Unfortunately, in light of current Title VII jurisprudence, 
for these two qualified Black women, the threat of being denied 
an employment opportunity because of their race is not conjec-
tural; it is still very much a reality.  Indeed, the NBA’s imple-
mentation of a dress code has revealed the prevalence of 
grooming and dress codes in American workplaces as well as 
the resulting instances of employment discrimination which 
have been inadequately addressed by America’s courts.  Ac-
cordingly, it is imperative that courts adopt a more pluralistic 
analysis for Title VII individual disparate treatment cases in 
which employers ban the display of mutable, yet nonetheless 
racialized, characteristics and an adverse employment action, 
such as a failure to hire or promote or a termination, ensues 
because of the display of these prohibited characteristics. 

The traditional McDonnell Douglas framework can still be 
applied in such cases.  In fact, the revised analysis that I pro-
pose throughout this Article demonstrates its survival.  This 
pluralistic approach first necessitates the courts’ expansion of 
the definition of race to one that is representative of the his-
torical and contemporary understandings of race, and thereby 
inclusive of mutable and “immutable” characteristics.  Sec-
ondly, this revised analysis requires employers to assert a more 
substantial reason for implementing grooming and appearance 
policies than that they seek to present a “conservative” or 
“business-like image.”  Finally, courts must shift their focus 
from the employer’s intent to discriminate to the perspective of 
the plaintiff.  In doing so, courts must consider the stigmatizing 
effects of the grooming and appearance policy and resulting 
adverse employment action on the applicant or employee. 

The intense media attention devoted to the NBA’s dress 
code provoked significant commentary about racism, racial 
stigmatization, and racial stereotyping.  Hopefully, these 
poignant observations will encourage courts to engage in a 
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more contemplative evaluation of Title VII race, color, and na-
tional origin discrimination claims involving similar employ-
ment policies proscribing race-based characteristics—before Ti-
tle VII’s progress is further hindered and gains are lost. 




