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KOHANDEL-SHIRAZI, Circuit Judge:  

 

I. BACKGROUND  

 

Defendant-Appellant, Ava Cato (“Cato” or “Appellant”), 

appeals the decision of the United States District Court for the 

District of Fordham (Cocchiaro, J.) denying her Rule 12(b)(6) 

motion to dismiss the complaint filed by Plaintiffs-Appellees, 

Robert “Bobby” Maxelrod, the Connecticut-based manager of Maxe 

Capital, and those similarly situated (collectively “the hedge fund 

managers” or “Appellees”), for failure to state a claim upon which 

relief can be granted. 

 

This case requires us to determine two distinct issues.  First, 

whether the domestic purchase of unsponsored American 

Depository Receipts is sufficient to subject the foreign company to 

U.S. securities laws.  Second, whether an employee who, at the 

insistence of a superior, inserts a false or misleading statement into 

investor materials, is subject to primary liability under Rule 10b-

5(a) or (c), even if that individual is not the maker of the statement 

for purposes of Rule 10b-5(b).  We reverse the judgment of the 

District Court on both issues. 

 

A. SUMMARY OF THE CASE 

 

 New York native Gianni Marconi has built an incredible 

reputation for developing private cutting-edge startups that chip 

away at market leaders across various industries, from fashion to 

retail to entertainment.  In 2007, after years of success in the United 

States, Marconi moved to his family's ancestral village in Sicily to 

take some time for himself.   There, he became enamored with a new 

endeavor, challenging Lampari Group (“Lampari”) as the dominant 

market-leader in the wine-and-spirits sector.  

 

In pursuit of this venture, Marconi phoned a business school 

friend and former colleague in New York, Benny Factor.  At the 
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time, Factor was a highly successful senior financial executive at a 

major American corporation.  Factor admired Marconi's ambition, 

and connected him with a number of associates overseas.  Marconi 

traveled across the countryside of Italy, sampling various wines and 

liqueurs, learning the ins and outs of the industry.  Marconi reported 

his findings to Factor and the two eventually partnered in a venture, 

pooling their resources together to fund initial expenditures before 

officially launching their business in 2009: Alcollezione.1  To better 

serve the day-to-day needs of the business, Factor relocated to Italy 

shortly thereafter.  

 

Realizing their lack of familiarity with Italian law and the 

growing cost of outside counsel, the two conducted a search for a 

qualified General Counsel.  After interviewing a series of 

candidates, they settled on a bright young attorney named Ava 

Cato,2 an Italian citizen who had recently graduated at the top of her 

class at Sapienza Università di Roma.  Cato’s first success was in 

helping them establish the company's headquarters in Milan and in 

structuring it as a Società per azioni, the Italian equivalent of a 

corporation.  Cato was not familiar with the extensive regulations in 

place for beverage quality control, but soon familiarized herself with 

them to ensure compliance. 

 

With Marconi’s reputation and marketing finesse, business 

boomed as in his previous ventures.  Alcollezione was no longer just 

sporting wines of all quality designations, but also limoncello and a 

variety of fruit cream liqueurs from the South of Italy.  In spite of 

their personal wealth, they knew even more capital would soon be 

needed to scale operations and roll out international sales to topple 

Lampari.  Though Marconi had always worked for privately-held 

companies, Factor insisted that if Marconi was serious about 

successfully competing against Lampari, going public was the best 

                                                 
1 Alcollezione, a portmanteau of alcohol and collection in Italian, is pronounced 

“ALCOHLEZEEOHN.”  
2 Ava Cato, as in avvocato—the Italian word for lawyer, is pronounced 

“AHVUHCAHTOE.”  
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path forward.  Marconi reluctantly agreed, and the two proceeded 

with Marconi as Chief Executive Officer (“CEO”) and Factor as 

Chief Financial Officer (“CFO”). 

 

In preparation for a 2011 initial public offering (“IPO”), 

Alcollezione created an “Investor Relations” section on its website, 

where it posted financial statements, corporate disclosures, and 

other investor materials in both Italian and English.  Shortly 

thereafter, the company closed a public offering of 20,000,000 

shares of its common stock and listed them on the Borsa Italiana, 

the Italian stock exchange.  Marconi and Factor did not sell their 

shares, remaining the majority shareholders of the company.  

 

With the capital raised from the IPO, Alcollezione expanded 

its markets across Europe and into the United States.  With the 

business well established, Marconi and Factor traveled home to New 

York to visit friends and family.  Cato joined as well, visiting “the 

Big City” for the first time.  On the long flight, they remarked on 

their growing success in the United States as evidenced by the 

popularity of their drinks among American young adults.  

 

One evening, Marconi, Factor, and Cato went out in the 

West Village with some of Factor’s old friends from his days as a 

senior financial executive.  Over cocktails, Doris Schutt, an 

investment banker, suggested that Alcollezione consider forming a 

local subsidiary in the United States to better manage the retail 

sector and stay abreast of American trends.  Marconi seemed 

interested but ultimately said that doing so would require too much 

time in the country and that he no longer had the temperament for 

American business.  Schutt tried a softer touch, suggesting 

Alcollezione might consider sponsoring an American Depository 

Receipt (“ADR”) to access the American capital markets.  

Marconi’s answer did not change.  

 

Later that year, in the Summer 2016 Slow Company feature 

on ex-pat business icons, Marconi talked about his fondness for la 
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dolce vita and reiterated that he had no intention of moving back to 

America even as his drinks grew in popularity there.  When asked 

why he would not relinquish his United States citizenship, Marconi 

remarked “I feel the way I do now, but you never know what 

tomorrow holds.”  Alcollezione’s stock price continued to rise on 

the Borsa Italiana given the media exposure from Slow Company, 

strong underlying financials, and macroeconomic tailwinds. 

 

Back in Milan, Marconi unexpectedly received a call from 

Schutt who explained that after reading the magazine profile, a 

group of her hedge fund friends expressed interest in the growing 

company.  Schutt lauded Marconi and the company and suggested 

that her colleagues buy in.  Given portfolio restrictions on trading 

on foreign exchanges, however, doing so would be impossible.  

Schutt informed Marconi that she was considering using her 

position at Hansen Bank and Trust, a New York depository 

institution, to set up an unsponsored ADR. She added that she 

thought it appropriate to check with the company before doing so, 

given that Factor was a dear friend.   

 

Marconi explained that he typically left these more nuanced 

financial decisions to Factor.  Nonetheless, he said, “I’m more of a 

marketing guy, but any friend of Factor's is a friend of mine.” 

Several weeks later, Hansen Bank and Trust filed a Form F-6 to 

register the unsponsored Alcollezione ADRs, as required by the 

Securities Act of 1933 (the “Securities Act”). See 15 U.S.C. § 77a; 

see also 17 C.F.R. § 239.36 (form required under the Securities Act 

to establish an ADR facility).  The ADRs traded over-the-counter 

(“OTC”), and were purchased via phone by various hedge fund 

managers in New York and Connecticut with the assistance of 

Hansen Bank and Trust employees. 

 

Even though the stock price remained high, Marconi was 

concerned that opportunities for market share were becoming more 

difficult as their core business areas matured.  Marconi met with 

Factor and Cato to discuss their options ahead of the 2017 Annual 
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Shareholders Meeting (the “Annual Meeting”).  Marconi suggested 

that in light of the consumer trend from high-calorie beverages to 

sparkling water, the company should consider producing a spiked 

mineral water with all of the “bubbly goodness” of their signature 

Prosecco, but none of the calories.  Marconi further explained that 

given the right natural spring source, the new beverage would be 

“flush with nutrition-rich minerals.”  Factor and Cato were instantly 

sold, even though the legal parameters of doing so were not entirely 

clear yet.  After the meeting, Cato met privately with Marconi and 

said she would need to do some research to ensure that the beverage 

would comply with Italian regulations.  With her biannual review 

looming, Cato began a diligent research assessment of the current 

Italian regulatory landscape regarding alcoholic sparkling 

beverages. 

 

In the weeks leading up to the Annual Meeting, the stock 

wavered on conflicting reports of macroeconomic headwinds and 

limited opportunities for growth, given tightening food and 

beverage regulations.  The week before the meeting, Marconi was 

working on his slide deck to convince his investors that their battle 

against Lampari still had its best days ahead. The cornerstone of his 

presentation was an announcement of their newest line of products: 

Frizzantissimo, the premier Italian spiked mineral water.  

 

In preparation for the Annual Meeting, Marconi anticipated 

that institutional investors would require assurances regarding the 

product’s regulatory compliance.  Again, Marconi met with Cato for 

such assurances.  According to Cato, compliance with regulations 

“would be an uphill climb” and while possible in the long-term, it 

“seemed unlikely in the short-term.”  Marconi remained steadfast, 

insisting, “these things always find a way of getting resolved.”  He 

further added, “It is better to ask for forgiveness than permission—

and trust me, I can handle the PR stuff if there is blowback.”  While 

Cato was still visibly skeptical, Marconi assured her that “this sort 

of thing was perfectly common in business.”  He pressed her again, 

saying: “Listen, this is happening with or without you.”  
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While it was unclear whether Frizzantissimo would run afoul 

of any beverage regulations, Cato went ahead and drafted assurances 

that the product was to be approved and ready for market in the 

second quarter of 2018.  She condensed these assurances into a 

disclosure that was subsequently inserted into Marconi’s slide deck 

and footnoted in Factor’s pro-forma financial statements. 

  

At the Annual Meeting, Marconi delivered his slide deck and 

proudly announced the launch of Frizzantissimo, passing along 

copies of the pro-forma financial statements and samples of the 

beverage.3  The investors were impressed, and so too were the 

remaining shareholders: the stock (and the ADRs) soared over 8% 

in after-hours trading.  The slide deck and financial statements were 

posted to the Investor Relations section of Alcollezione’s webpage 

along with a video file of the announcement and an accompanying 

press release.  In an email, Schutt congratulated Factor on the 

successful announcement, and stated that she was looking forward 

to the company’s continued success. 

 

The stock (and ADRs) continued to trend upward another 

14% through early winter 2018 with the hedge fund investors being 

main drivers of the ADR price.  On March 14, 2018 the Alcollezione 

management team received word that all production of the 

Frizzantissimo would have to halt, effective immediately, due to 

noncompliance with quality control standards of production.  In the 

ensuing hours, the stock price tumbled by nearly 29% while the 

ADR price dropped nearly 27%.  After speaking privately with 

various stakeholders, all three senior executives thought it would be 

best for the company if they stepped down from their roles.  As of 

the filing of the hedge fund managers’ claims in the District of 

                                                 
3 Marconi’s slide deck included an excerpt from an industry market analysis. See 

Carmen Reinicke, “Hard-Seltzer Sales are Booming in the US,” MARKETS 

INSIDER (July 30, 2019), https://markets.businessinsider.com/news/stocks/beer-

companies-stocks-best-for-hard-seltzer-boom-ubs-2019-7-1028400172#1-

anheuser-busch-inbev-bud-1. 
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Fordham, no investigation regarding the matter has been 

commenced by Italian or European authorities. 

  

B. PROCEDURAL HISTORY  

 

The hedge fund managers who had purchased Alcollezione 

ADRs in the United States between the Annual Meeting and March 

14, 2018, and incurred severe losses when their price precipitously 

collapsed, commenced an action in the United States District Court 

for the District of Fordham on September 6, 2018. 

 

The hedge fund managers sought $6.1 million in 

compensatory damages from the former executives in connection 

with their purchase of Alcollezione ADRs in reliance on allegedly 

false and misleading statements delivered at the Annual Meeting 

and published on the Investor Relations section of Alcollezione’s 

webpage.  More specifically, the hedge fund managers allege that 

Alcollezione and its former executives Marconi, Factor, and Cato 

(collectively “the former executives” or “Defendants”) committed 

securities fraud in violation of Section 10(b) of the Securities Act of 

1934, 15 U.S.C. § 78j(b), (the “Exchange Act”) and Rule 10b-5 

thereunder. 17 C.F.R. § 240.10b-5 (hereinafter “Rule 10b-5”).  After 

the hedge fund managers settled their claims against Alcollezione 

for an undisclosed amount in late September 2018, only the claims 

against the former executives remained. 

 

After waiving service, the former executives each filed 

separate Rule 12(b)(6) motions on October 17, 2018 to dismiss the 

action for failure to state a claim upon which relief can be granted. 

See Fed. R. Civ. P. 12(b)(6).  In their motions, all defendants 

asserted that they were not involved in any domestic transaction 

within the purview of U.S. securities laws and thus the claims for 

securities fraud must be dismissed on the merits.  In the defendants’ 

respective motions, Cato and Factor further moved to dismiss the 

complaint against them because the hedge fund managers failed to 

adequately allege a primary violation of Section 10(b).  According 
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to that motion, because neither was the “maker” of the allegedly 

false or misleading statements under Rule 10b-5(b), neither could 

be primarily liable under Rule 10b-5, as subsections (a) and (c) 

cover mutually exclusive types of conduct.  Lastly, Factor separately 

moved to dismiss the complaint against him due to a failure to plead 

sufficient facts to give rise to a strong inference of scienter pursuant 

to the heightened pleading standard required for private plaintiffs. 

See 15 U.S.C. § 78u-4(b)(2)(A). 

 

On November 21, 2018, the District Court issued its ruling, 

rejecting the motion in part.  First, the court found that the 

defendants were involved in a domestic transaction sufficient for 

Section 10(b) to apply extraterritorially in this case.  Second, the 

court granted Factor’s motion to dismiss, agreeing that the hedge 

fund managers failed to plead sufficient facts to give rise to a strong 

inference of scienter as required for a Section 10(b) claim brought 

by private plaintiffs.  Finally, the court rejected Cato’s argument that 

she could not be primarily liable, instead finding that Cato 

effectively served as the disseminator of Marconi’s allegedly false 

or misleading statements which subjects her to primary liability 

under 10b-5(a) and (c).4  

 

After Marconi settled with the hedge fund managers for an 

undisclosed amount, Cato sought interlocutory appeal of two issues 

pursuant to 28 U.S.C. § 1292(b).  First, Cato argued that the District 

Court erred in relying on Stoyas v. Toshiba, 896 F.3d 933 (9th Cir. 

2018), to find that involvement in a domestic transaction with the 

hedge fund managers is alone sufficient for the extraterritorial 

application of Section 10(b) and Rule 10b-5.  Second, Cato argued 

that the District Court erred in finding that even though she was not 

the “maker” of the misstatements, she was still subject to primary 

liability, positing that: (1) Lorenzo v. Securities and Exchange 

Commission, 139 S. Ct. 1094 (2019) is not controlling because this 

                                                 
4 Because the District Court dismissed the complaint against Factor on separate 

grounds, the court need not, and did not offer an opinion as to his argument on 

identical grounds. 
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is a private action with distinguishable facts, and (2) even applying 

Lorenzo here, Cato is not subject to primary liability because she is 

not a disseminator.  The District Court certified these two narrow 

issues, and we accept them now on appeal. 

 

C. STATEMENT OF JURISDICTION  

 

The District Court established jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 and 15 U.S.C. § 78aa.  We agree to 

entertain this appeal pursuant to 28 U.S.C. § 1292(b). 

 

D. STANDARD OF REVIEW  

 

We review de novo the District Court’s denial of a motion to 

dismiss under Federal Rule of Civil Procedure 12(b)(6), accepting 

all allegations in the complaint as true and construing them in the 

light most favorable to Appellant. Wormser v. Mulligan, 104 F.4th 

267, 271 (14th Cir. 2018); see also 

Crystallex Int’l Corp. v. Petroleos De Venezuela, S.A., 879 F.3d 79, 

83 n.6 (3d Cir. 2018).  We must determine whether the facts alleged 

support a claim that is plausible on its face and allow the court to 

“draw the reasonable inference that the defendant[s] [are] liable for 

the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007)).  

 

II. EXTRATERRITORIAL APPLICATION OF SECTION 10(B)  

 

The first issue before this Court is whether the determination 

that a transaction is domestic is sufficient for the extraterritorial 

application of Section 10(b).  The District Court answered that 

question in the affirmative.  We disagree, and find that the 

transaction at issue is so predominantly foreign that an application 

of the Exchange Act here would be impermissibly extraterritorial.  
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A. APPLICABLE LAW 

  

 Rule 10b-5, the regulation under which Appellees bring their 

claim,5 was promulgated by the Securities and Exchange 

Commission (“SEC”) under Section 10(b) of the Exchange Act.  

Because a regulation may not extend beyond the reach of its 

corresponding statute, a court must determine the permissible 

extraterritorial reach of Section 10(b) to determine the reach of Rule 

10b-5. We look to Morrison v. National Australia Bank Limited, 561 

U.S. 247, 261-62 (2010). 

 

In Morrison, a group of Australian plaintiffs sued National 

Australia Bank Limited (“National”) in the Southern District of New 

York, alleging fraudulent misconduct involving securities 

transactions on foreign exchanges.6 Id. at 252-53.  The Southern 

District of New York dismissed the claim for lack of subject-matter 

jurisdiction, and the United States Court of Appeals for the Second 

Circuit affirmed. Id. at 253.  After granting certiorari,7 the Supreme 

Court reframed the question of Section 10(b)’s reach as a 

substantive merits question as opposed to a jurisdictional question. 

Id. at 254.   

 

The Supreme Court began its analysis with the 

“longstanding principle of American law that legislation of 

Congress, unless a contrary intent appears, is meant to apply only 

within the territorial jurisdiction of the United States.” Id. at 255 

(quoting E.E.O.C. v. Arabian American Oil Co., 499 U.S. 244, 248 

(1991) (internal citations omitted)).  The Court noted that “[w]hen a 

statute gives no clear indication of extraterritorial application, it has 

none.” Id.  Because the Court found “no affirmative indication” that 

                                                 
5 The merits of Appellees’ claim are addressed infra in Part III. 
6 While National listed sponsored ADRs on the New York Stock Exchange, none 

of the foreign plaintiffs purchased any. The transactions at issue were the 

plaintiffs’ purchases of National stock on the Australian Stock Exchange Limited. 

Id. at 251-53. 
7 558 U.S. 1047 (2009). 
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Section 10(b) ought to apply outside the United States, the Court 

determined that it carries a presumption against extraterritoriality. 

Id. at 265-66.  Courts should adhere to this presumption “regardless 

of whether there is a risk of conflict between [U.S. law] and a foreign 

law.” Id. at 255. 

 

 In Morrison, the Supreme Court’s principal aim was to 

reinforce the presumption against extraterritoriality which had been 

excised from Section 10(b) jurisprudence by various circuit courts 

over many decades. Id. at 255-57.  The Court adopted a formulation 

that instead would apply the presumption in all cases. See id. at 261.  

This presumption, however, may be overcome by showing that the 

transaction at issue does not fit within its purview. See id. at 273.  

Under Morrison, to overcome this presumption and apply Section 

10(b), plaintiffs must show that the transaction at issue involves 

either the purchase or sale of (1) “a security listed on an American 

stock exchange” or (2) “any other security in the United States.” Id. 

 

This “transactional test” stems directly from the language of 

the statute, which states in relevant part: 

 

It shall be unlawful for any person . . . [t]o use or employ, 

in connection with the purchase or sale of any security 

registered on a national securities exchange or any security 

not so registered, . . . any manipulative or deceptive device 

or contrivance in contravention of such rules and 

regulations as the [Securities and Exchange] Commission 

may prescribe . . . . 

 

15 U.S.C. § 78j(b) (emphasis added). 

 

 The scope of each prong of the transactional test has been 

the subject of disagreement.  While the former—the purchase or sale 
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of securities on American stock exchanges8—has been the subject 

of some debate, the latter has produced far more confusion.  The 

second prong—the purchase or sale of any security in the United 

States—covers domestic purchases and sales.  But the Morrison 

Court did not articulate what constitutes a domestic transaction.  In 

Absolute Activist Value Master Fund Ltd. v. Ficeto, the Second 

Circuit adopted the view that a transaction is domestic “if 

irrevocable liability is incurred or title passes within the United 

States.” 677 F.3d 60, 67 (2d Cir. 2012); see also S.E.C. v. World 

Capital Mkt., Inc., 864 F.3d 996, 1008 (9th Cir. 2017); United States 

v. Georgiou, 777 F.3d 125, 136 (3d Cir. 2015); S.E.C. v. Benger, 

2013 WL 593952, at *9 (N.D. Ill. 2013). We agree.  

 

Courts remain divided, however, as to whether this inquiry 

ends upon a finding of domesticity. C.f. Parkcentral Glob. Hub Ltd. 

v. Porsche Auto. Holdings SE, 763 F.3d 198 (2d Cir. 2014); Stoyas 

v. Toshiba, 896 F.3d 933 (9th Cir. 2018).  The Second Circuit 

addressed this question in its analysis in Parkcentral, 763 F.3d at 

216.  There, more than thirty international hedge funds sued Porsche 

Automobil Holding SE (“Porsche”), a German automobile 

corporation, and its executives, alleging fraudulent conduct in 

violation of U.S. securities laws. Id. at 201.  

 

Through an analysis of Morrison’s language, the Second 

Circuit determined that a domestic securities transaction alone is 

insufficient to properly state a claim under Section 10(b). Id. at 215.  

First, the court there found that the language of Morrison’s 

transactional test suggests that it provides necessary rather than 

sufficient conditions for a permissible extraterritorial application of 

Section 10(b). Id. at 215.  For example, it noted that “[t]he Court 

never said that an application of [Section] 10(b) will be deemed 

domestic whenever such a transaction is present.” Id. at 215 

(emphasis in original).  Second, a contrary reading would undermine 

                                                 
8 See United States v. Georgiou, 777 F.3d 125, 135 (3d Cir. 2015) (finding that 

only national securities exchanges, not OTC markets, are within the scope of 

Morrison). 
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the presumption against extraterritoriality by allowing an over-

inclusive set of transactions to be brought under U.S. securities laws. 

See id. at 215.  This would invariably lead to the very conflict with 

foreign laws and regulations that the Supreme Court sought to avoid 

in Morrison.   

 

 The Second Circuit also properly recognized that Morrison 

was foremost concerned with restoring a robust presumption against 

extraterritoriality.  It also stressed the Supreme Court’s principle in 

Morrison that “it is a rare case of prohibited extraterritorial 

application that lacks all contact with the territory of the United 

States.” Id. at 216 n.13 (quoting Morrison, 561 U.S. at 266 

(emphasis in original)).  Further, it correctly identified the Court’s 

fear in Morrison that the presumption against extraterritoriality 

“would be a craven watchdog indeed if it retreated to its kennel 

whenever some domestic activity is involved in the case.” Id. at 215 

(quoting Morrison, 561 U.S. at 266 (emphasis in original)).  

 

 In light of those considerations, the Second Circuit analyzed 

the factual record and highlighted several elements that when taken 

together, were foreign-dominant. See id. at 216.  There, the allegedly 

fraudulent statements were made primarily in Germany, by 

Europeans, with respect to stock in a German company, traded only 

on European exchanges, the conduct of which was already subject 

to investigation by German authorities, and adjudication in German 

courts. See id.  Thus, the Second Circuit determined that it did not 

need to analyze the necessary conditions under Morrison because 

the claims presented were “so predominantly foreign as to be 

impermissibly extraterritorial.” Id.  While the Morrison majority did 

not engage in this sort of inquiry, Judge Leval rightly noted in his 

concurrence that the Supreme Court simply had no reason to do so 

because the transaction at issue failed the transactional test, and thus 

no further analysis was needed. Id. at 218 (Leval, J., concurring). 
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B. ANALYSIS 

  

We note at the outset that under Absolute Activist’s 

irrevocable liability test, Appellees’ purchase of Alcollezione ADRs 

is irrefutably domestic. See 677 F.3d at 67.  The ADR transactions 

occurred in New York and Connecticut between Appellees and 

Hansen Bank and Trust, a New York-based depository institution.  

Clearly the purchase of these ADRs is domestic within the meaning 

of Section 10(b), and thus passes Morrison’s transactional test.  

Next, we must determine whether the inquiry ends there.  The 

District Court found that it does; we disagree. 

 

We find Parkcentral particularly instructive.  Rather than 

adopting a bright-line rule that begins and ends with Morrison’s 

transactional test, the Second Circuit, in its discretion, analyzed the 

facts at issue in determining whether to apply Section 10(b), and 

admonished future courts to assess each case in light of relevant 

precedent. See Parkcentral, 763 F.3d at 217.  We do so here and find 

that the transaction at issue is so predominantly foreign as to render 

the application of Section 10(b) impermissible for the following 

reasons. 

 

 First, Appellees assert fraudulent claims involving the 

purchase of an ADR, a security whose value is the product of a 

foreign stock’s price. See SECURITIES AND EXCHANGE COMMISSION, 

INVESTOR BULLETIN: AMERICAN DEPOSITORY RECEIPTS 1 (August 

2012).  While ADRs can be either sponsored or unsponsored, they 

are distinct instruments that should be distinguished from each 

other.  Sponsored ADRs require the involvement of a foreign 

company, subjecting that foreign company to SEC filing and other 

requirements. See Additional Form F-6 Eligibility Requirement 

Related to the Listed Status of Deposited Securities Underlying 

American Depository Receipts, 68 Fed. Reg. 54,644, 54,645 

(proposed Sept. 23, 2003) (to be codified at 17 C.F.R. pt. 239) 

[“2003 SEC ADR Release”].  Unsponsored ADRs, on the other 

hand, exist entirely without the consent or involvement of the 
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foreign company. See American Depository Receipts, Exchange Act 

Release No. 34-29226, 56 Fed. Reg. 24,420, 24,422 (May 23, 1991) 

[“1991 SEC ADR Release”]. 

 

Notably, those cases which have followed Parkcentral have 

only applied Section 10(b) extraterritorially where the ADR in 

question is sponsored. See, e.g., Reese v. Malone, 747 F.3d 557 (9th 

Cir. 2014); Freidus v. Barclays Bank PLC, 734 F.3d 132 (2d Cir. 

2013).  Applying Section 10(b) to unsponsored ADRs, as the 

District Court did here, undercuts Morrison’s strong presumption 

against extraterritoriality.  The extraterritorial application of Section 

10(b) to foreign conduct here—simply because a plaintiff in the 

United States made a domestic purchase of a security that the foreign 

company had no involvement in whatsoever—would turn Morrison 

on its head. See Parkcentral, 763 F.3d at 215.  We disagree with the 

District Court’s decision to do so.  

  

 Second, the statements themselves were made in Italy and 

by Italian defendants.  Generally where the conduct occurs in 

America, by American defendants, courts may find that an 

application of Section 10(b) is permissibly extraterritorial. See, e.g., 

Giunta v. Dingman, 893 F.3d 73, 82-83 (2d Cir. 2018).  Here, 

however, all relevant conduct besides Appellees’ unilateral decision 

to purchase Alcollezione’s unsponsored ADRs occurred in Italy and 

by Italian defendants.  The fraudulent assurances were drafted by 

Appellant, an Italian citizen, at the direction of her boss, an Italian 

resident, and posted in financial statements drafted by the 

company’s CFO, another Italian resident.  Further, all the statements 

were drafted at the company’s headquarters in Milan, and delivered 

at its Annual Meeting there.  

  

 Third, the allegedly fraudulent misstatements were 

exclusively directed at Italian shareholders and would-be 

shareholders.  The company only listed its shares on the Borsa 

Italiana, rejected calls to open a local subsidiary in the United States, 

and declined the express opportunity to access American markets by 
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way of sponsoring an ADR.  The dissent here argues that 

Alcollezione’s posting of investor materials (including the 

misstatements at issue) on its webpage in English, in addition to 

Italian, somehow indicates that it targeted those materials at 

American investors.  This position is untenable—English, as a 

common language of business, is spoken across Europe, and much 

of the world. 

 

 Fourth, while no foreign investigation has been commenced 

thus far, our handling of the case may disrupt potential future efforts.  

It may discourage foreign regulators from pursuing their own 

investigations, frustrating those who have a far more direct 

connection to and interest in the conduct at issue than we do.  

Moreover, even if a future investigation should commence, our 

involvement would subject the Appellant to duplicitous litigation.  

 

Given Morrison’s insistence on a strong presumption against 

extraterritoriality, we agree with the Second Circuit and find 

Parkcentral’s analysis most faithful to that principle.  We recognize 

that a fact-intensive inquiry may very well lead to an extraterritorial 

application of Section 10(b) in some circumstances.  That 

determination, however, is for future courts.  Here, under our fact-

intensive analysis, this transaction is so predominantly foreign as to 

preclude the application of Section 10(b).   

 

III. POST-LORENZO PRIMARY LIABILITY UNDER RULE 10B-5  

 

The second question before this Court is whether 

Appellant’s conduct subjects her to primary liability under 

subsections (a) or (c) of Rule 10b-5.  Ordinarily, conduct involving 

false statements is analyzed under subsection (b).  The conduct at 

issue here involves false statements but cannot serve as a basis for 

primary liability under subsection (b) because Appellant was not the 

“maker” of the statements.  The District Court held that Appellant 

can still be primarily liable under subsections (a) or (c) because the 
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subsections are not mutually exclusive and Appellant’s conduct is 

within their scope.  We disagree. 

 

A. APPLICABLE LAW  

 

 This issue comes before us in the wake of the Supreme 

Court’s recent decision in Lorenzo, 139 S. Ct. at 1099, which called 

into question two historically upheld distinctions.  There, the Court 

considered, (1) whether Rule 10b-5’s subsections are mutually 

exclusive, and (2) the line between primary and secondary liability.  

Id. 

 

Rooted in the history of Section 10(b), the distinction 

between primary and secondary liability is of utmost importance to 

our securities laws.  While Section 10(b) does not explicitly create 

a private cause of action, the Supreme Court has consistently 

acknowledged an implied right for private plaintiffs to bring suit. 

See, e.g., Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 

267 (2014).  Rule 10b-5 specifies the type of conduct that gives rise 

to liability under Section 10(b), prohibiting: (a) the employment of 

any device, scheme, or artifice to defraud; (b) the making of a 

material misstatement or the omitting of a material fact that makes 

the statement misleading; or (c) any act or practice which operates 

as a fraud. See Rule 10b-5(a)-(c).   

 

 Since Central Bank of Denver, N.A. v. First Interstate Bank 

of Denver, N.A., 511 U.S. 164 (1994), courts have routinely drawn 

a distinction between primary violators and secondary violators. 

Private plaintiffs may only bring suit against primary violators, not 

secondary violators. See id. at 191.  Over the years, this distinction 

has been defined and refined. See, e.g., Janus Capital Group, Inc. v. 

First Derivative Traders, 564 U.S. 135, 143 n.6 (2011); Stoneridge 

Investment Partners v. Scientific-Atlanta, 552 U.S. 148, 161 (2008).  

Janus, in particular, provides useful guidance here. 
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  In Janus, a group of private shareholders sued an investment 

adviser for preparing allegedly false statements contained in the 

prospectus of the mutual fund they had invested in. 564 U.S. at 138-

40.  The shareholders argued that the investment adviser was 

“significantly involved in preparing the prospectuses,” and thus 

should be primarily liable for their loss.  Id. at 147-48.  The Court, 

however, found that only those “with ultimate authority over a 

statement” are considered “makers” of that statement, while those 

who merely assist in its making are not. See id. at 142-44, 143 n.6.  

The Supreme Court reasoned that, because the mutual fund retained 

ultimate control over the statements in the prospectus, it “made” 

those statements and was primarily liable under Rule 10b-5(b). Id. 

at 147-48. Because the investment adviser did not make those 

statements, it was not primarily liable. Id. at 148. 

 

 In sum, Janus maintains the narrow scope of an implied 

private right of action. See id. at 142-44.  Not only has the Supreme 

Court done so by upholding the primary-secondary distinction, but 

also Congress appears to agree, as evidenced by the following. 

 

 First, Congress enacted the Private Securities Litigation 

Reform Act (“PSLRA”), which clarified aiding and abetting 

liability—a violation enforceable exclusively by the SEC. See 15 

U.S.C. § 78u-4 et seq. (1995).  Notably, Congress chose not to afford 

private plaintiffs this same opportunity. See id.  Accordingly, for 

private plaintiffs to bring a Section 10(b) claim, they must assert a 

claim for primary liability. 

 

 Second, an individual that substantially assists another 

individual’s primary violation cannot also be primarily liable for 

that violation.  Pursuant to the statutory language of 15 U.S.C. § 

78t(e), substantial assistance constitutes secondary liability.  

Because one’s secondary liability is a derivative of another’s 

primary liability, it follows that if substantial assistance is the basis 

for secondary liability, it cannot also be the basis for primary 
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liability.  Therefore, substantial assistance simply cannot be the 

basis for primary liability. 

 

 Third, a bright line distinction between primary and 

secondary liability is imperative for judicial economy.  Despite the 

force of the PSLRA, which specifically added procedural burdens 

for private Exchange Act actions, the number of private securities 

law actions has soared. See Jonathan Stempel, “A Lawsuit a Day: 

U.S. Securities Class Actions Soar,” REUTERS (Jan. 29, 2018), 

https://www.reuters. com/article/us-stocks-classaction/a-lawsuit-a-

day-u-s-securities-class-actions-soar-idUSKBN1FI2FM.  

Moreover, of the 432 private securities lawsuits filed in 2017—a 

44% increase over the year prior—the vast majority have been 

frivolous and were often dismissed or settled early on. Id.  

Obscuring the line between primary and secondary liability would 

only exacerbate this issue. 

 

 In its 2019 decision in Lorenzo, 139 S. Ct. at 1099, the 

Supreme Court departed from these considerations and greatly 

expanded the “narrow scope” of primary liability repeatedly 

recognized in Janus, Stoneridge, and Central Bank.  In Lorenzo, the 

defendant-appellant was the director of investment banking at a 

registered broker-dealer in Staten Island, New York. Id. at 1099.  In 

2009, the firm was hired by a renewable energy company—

Lorenzo’s only client—to sell $15 million worth of its debt. Id.  At 

the direction of his boss, who “supplied the content and ‘approved’ 

the messages,” Lorenzo expressly sent two emails to prospective 

investors containing clear falsities regarding the client’s financial 

health and prospects. Id.  Though the content was supplied by his 

superior, Lorenzo signed the emails with his own name, identified 

himself as the vice president of investment banking, and invited 

investors to “call with any questions.” Id. 

 

 After initiating proceedings against Lorenzo, his boss, and 

the investment bank, the SEC charged Lorenzo and found him liable 

for violating Rule 10b-5 and Section 10(b). Id.  On appeal to the 
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D.C. Circuit, the court found that Lorenzo could not have violated 

subsection (b) because, under Janus, Lorenzo lacked ultimate 

authority over the content and delivery of the statement at issue. Id. 

at 1100.  Nonetheless, the court found that Lorenzo’s dissemination 

of knowingly false information violated subsections (a) and (c) and 

affirmed the SEC’s holding. Id. 

 

 That decision was affirmed on appeal to the Supreme Court.  

Finding that the subsections of Rule 10b-5 are not mutually 

exclusive, the Court concluded that the language of subsections (a) 

and (c) are “sufficiently broad to include within their scope the 

dissemination of false or misleading information with the intent to 

defraud.” Id. at 1101.  The District Court found Appellant subject to 

primary liability on similar grounds; we disagree. 

 

B. ANALYSIS 

 

Appellant argued below that (1) Lorenzo was an SEC 

enforcement action and should be cabined to its unique facts, and 

(2) even applying Lorenzo here, Appellant is not subject to primary 

liability under Lorenzo’s holding because she is not a disseminator.  

We agree with Appellant on both grounds.  We construe this 

precedent narrowly and find that Lorenzo does not apply here given 

the distinguishable facts.  Thus, under Janus, Appellees have failed 

to allege a primary violation against Appellant. 

 

 As Justice Thomas noted in his dissent, the Court in Lorenzo 

eviscerated the clear line drawn between primary and secondary 

liability by incorrectly interpreting the securities laws and 

precedent. See Lorenzo, 139 S. Ct. at 1105-07 (Thomas, J., 

dissenting).  There, where Lorenzo was irrefutably not the “maker” 

of the statements for purposes of subsection (b), both the United 

States Court of Appeals for the Fourth Circuit and the Supreme 

Court engaged in judicial gymnastics to subject Lorenzo to primary 

liability.  But not even the most flexible gymnast can bend the text 



 21 

beyond its meaning, and such flawed reasoning becomes even more 

untenable given the facts presented here. 

 

First, a basic analysis of the text of Rule 10b-5 supports our 

position.  Starting with subsection (a), only conduct that “employ[s] 

any device, scheme, or artifice to defraud” is covered. Rule 10b-

5(a).  These terms have historically carried a connotation of 

“knowing or intentional practices” such as price rigging, short-

selling, and wash sales. See Lorenzo, 139 S. Ct. at 1107 (citing 

Aaron v. S.E.C., 446 U.S. 680, 696, (1980) (emphasis in original)).  

Drafting fraudulent regulatory assurances to be delivered at an 

Annual Meeting, however, is not a knowing or intentional 

“practice,” nor is it similar in any way to the aforementioned genera 

under subsection (a).  Even if we find that Marconi’s conduct 

surrounding the Annual Meeting was a knowing or intentional 

practice, which we do not, Appellant did not employ or plan that 

practice. See id. at 1108 (Thomas, J., dissenting).  Under that 

assumption, the more appropriate framing of Appellant’s conduct is 

that she aided or abetted in the scheme, which would subject her, at 

most, to secondary liability. 

 

Turning to subsection (c), this provision only covers 

“engag[ing] in any act, practice, or course of business which 

operates or would operate as a fraud or deceit.” Rule 10b-5(c).  

While this may seem “broader at first blush,” it must be read in light 

of subsection (b), which covers misstatements of material facts. See 

Lorenzo, 139 S. Ct. at 1108 (Thomas, J., dissenting).  Applying the 

canon of construction in which “the specific governs the general,” 

subsection (c) operates only to frauds or deceits that do not involve 

conduct covered by subsection (b). See id. at 1108-09 (Thomas, J., 

dissenting) (quoting RadLAX Gateway Hotel, LLC v. Amalgamated 

Bank, 566 U.S. 639, 645-46 (2012)).  Indeed, if subsection (c) 

covered misstatements and omissions, it would render subsection 

(b) superfluous. Id.  Here, the only fraudulent conduct alleged are 

misstatements, the focal point of subsection (b).  Therefore, under 
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Justice Thomas’ reading, we agree that subsection (c) simply cannot 

apply. 

 

Second, because Lorenzo was an SEC enforcement action, 

the distinction between primary and secondary liability mattered 

less there than it does here and in private Section 10(b) actions 

generally.  In Lorenzo, the SEC had the right to assert their claim 

against Lorenzo regardless of whether he ultimately was subject to 

primary or secondary liability. See id. at 1104.  Similarly here, the 

SEC still maintains the ability to bring this claim regardless of 

whether Appellant is subject to primary or secondary liability. See 

15 U.S.C. § 78t(e).  Appellees here, however, have no such luxury, 

and we simply cannot allow them to repackage their secondary 

liability claim as a primary liability claim just to pass through our 

doors.  To that end, the distinction could even be outcome-

determinative to Appellees and similarly situated litigants.  

 

Third, Lorenzo dealt specifically with a situation where the 

offending party was a disseminator. See 139 S. Ct. at 1099.  But the 

Lorenzo Court acknowledged that applying its analysis in borderline 

cases where “purpose, precedent, and circumstance could lead to 

narrowing [its] reach in other contexts,” could be difficult. Id. at 

1101.  The Court thus envisioned a case at the margins, such as this 

one, where the alleged wrongdoer neither makes nor disseminates 

the fraudulent statements at issue.  Here, it is undisputed that 

Appellant is not the maker nor the disseminator of the statements.  

The false regulatory assurances drafted by Appellant were done at 

the explicit request of her superior, who retained the ultimate 

authority over their drafting and delivery.  Moreover, Appellant’s 

drafting of false regulatory assurances does not make her a 

“disseminator” in any ordinary sense of the word.  A cursory look 

at the dictionary indicates that to disseminate means “to spread 

abroad as though sowing seed” or “to disperse throughout.”  

DISSEMINATE, The Merriam-Webster.com Dictionary, 

https://www.merriam-webster.com/dictionary/ disseminator (last 

visited Jan. 27, 2020).  Appellant’s conduct fits neither of these 
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definitions.  While her assurances were ultimately disseminated at 

the Annual Meeting and on the company’s webpage, Appellant did 

not personally “spread” or “disperse” them.  Thus, not only did she 

not make the statements, but she also did not disseminate them.  

 

Finally, a finding of primary liability here would oppose 

Lorenzo’s express acknowledgement of the continued viability of 

Janus in this context.  The Court there affirmed “Janus would 

remain relevant (and preclude liability) where an individual neither 

makes nor disseminates false information.” Lorenzo, 139 S. Ct. at 

1103 (emphasis in original).  The record here fits squarely within 

this carve-out.  As in Janus, Appellant merely assisted in drafting 

statements but was not the maker of those statements.  So too, as in 

Janus, we hold that Appellant is not subject to primary liability, and 

any theory of liability against her is secondary at most.   

 

Appellees, having already settled with both the company and 

the maker of the statement, are attempting to get another bite at the 

apple.  We choose to analyze this case with an eye towards 

preserving the primary-secondary liability distinction that has 

persisted—for good reason—for some time.   

 

IV.   CONCLUSION  

 

For the foregoing reasons, we reverse the decision of the 

United States District Court for the District of Fordham.  
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NEWMAN, Circuit Judge, concurring in part, and dissenting in part:  

 

 While I agree with the majority’s holding in Part III of the 

opinion, I write separately to dissent from its holding in Part II, 

specifically its reliance on Parkcentral in finding that Morrison’s 

transactional test is merely a necessary condition for Section 10(b) 

to apply.  To the contrary, I would follow the Ninth Circuit’s view 

in Stoyas v. Toshiba, 896 F.3d 933 (9th Cir. 2018), that a 

transaction’s domesticity is sufficient. 

 

I. EXTRATERRITORIAL APPLICATION OF SECTION 10(B)  

 

Contrary to the narrative asserted by the majority, the 

primary aim of the Supreme Court in Morrison was to bring 

uniformity and predictability to the extraterritorial application of 

Section 10(b).  Despite the longstanding principle that absent a 

contrary intent Congressional legislation applies only to the territory 

of the United States, by 1972 the Second Circuit had abandoned a 

clear presumption against extraterritoriality in favor of fact-

intensive “conduct” and “effects” tests. See Morrison, 561 U.S. at 

255-57 (citing Leasco Data Processing Equip. Corp. v. Maxwell, 

468 F.2d 1326 (2d Cir. 1972); Schoenbaum v. Firstbrook, 405 F.2d 

200, modified on other grounds en banc, 405 F.2d 215 (2d Cir. 

1968)).  These tests, as later refined, looked to whether 

extraterritorial application of Section 10(b) was reasonable in a 

given situation, examining (1) whether the conduct substantially 

affected the United States or its citizens, (2) whether the wrongful 

conduct took place in the United States, or some combination of the 

two. See id. at 257-58 (citing S.E.C. v. Berger, 322 F.3d 187, 192-

93 (2d Cir. 2003); Itoba Ltd. v. Lep Group PLC, 54 F.3d 118, 122 

(2d Cir. 1995)).  Morrison questioned the wisdom of this line of 

judicial reasoning for the following reasons. 

 

First, these judicially-fabricated tests were unsupported by 

any statutory language or legislative history—the obvious starting 

point for questions of statutory interpretation. See id. at 258-59.  
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Indeed, the Second Circuit pointed out that “if [it] were asked to 

point to language in the statutes, or even in the legislative history, 

that compelled these conclusions, [it] would be unable to respond.” 

Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 993 (2d Cir. 1975). 

 

  Second, making matters worse, different circuits embraced 

the Second Circuit’s “judicial-speculation-made-law,” and 

escalated the confusion by applying it without uniformity. Morrison, 

561 U.S. at 259, 261.  For example, in applying the “conduct” 

formulation of the test, the Seventh Circuit bemoaned the spectrum 

of standards employed by our sister circuits. See Kauthar SDN BHD 

v. Sternberg, 149 F.3d 659, 666 (7th Cir. 1998) (describing the 

approach taken by the Second, Fifth, and Seventh Circuits); see also 

Zoelsch v. Arthur Anderson & Co., 824 F.2d 27, 31 (D.C. Cir. 1987); 

Grunenthal GmbH v. Hotz, 712 F.2d 421, 425 (9th Cir. 1983) 

(describing the standard used in the Third, Eighth, and Ninth 

Circuits).  

 

Third, the Second Circuit acknowledged that its own test has 

little, if any, predictability, since “the presence or absence of any 

single factor which was considered significant in other cases . . . is 

not necessarily dispositive in future cases.” IIT v. Cornfeld, 619 F.2d 

909, 918 (2d Cir. 1980).   

 

With a lack of clarity under these tests, two plaintiffs could 

theoretically bring the same claim, alleging identical fraudulent 

conduct, and yet find that Section 10(b) applies to one and not the 

other.  These inconsistent standards put parties in the unfortunate 

position of effectively flipping a coin as to predict whether 

transnational transactions may subject them to U.S. securities laws, 

resulting in international discord and injury to our securities 

markets. See Kun Young Chang, Multinational Enforcement of U.S. 

Securities Laws: The Need for the Clear and Restrained Scope of 

Extraterritorial Subject-Matter Jurisdiction, 9 FORD. J. CORP. & 

FIN. L. 89, 107-09 (2004). 
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 The majority frames the issue differently.  To them, the 

Morrison Court’s main goal was not to discern a uniform and 

predictable standard in applying Section 10(b) extraterritorially, but 

merely to minimize conflicts with foreign law—even at the expense 

of uniformity and predictability.  Yet in Morrison, foreign nations 

acting as amici curiae, i.e. those most at risk of disruption by 

conflicts with their laws, specifically “urge[d] the adoption of a clear 

test.” Morrison, 561 U.S. at 269.  Moreover, the Court specifically 

noted that its decision was animated by replacing the “collection of 

tests for divining congressional intent that are complex in 

formulation and unpredictable in application” to “preserve a stable 

background against which Congress can legislate with predictable 

effects.” Id. at 255-56, 261.9 

 

 Contrary to the majority’s obfuscation, the Morrison Court 

outlined a clear, two-prong transactional test to determine in which 

situations Section 10(b) may permissibly be applied 

extraterritorially.  In fashioning its test, the Court noted that while 

Section 10(b) may seek to protect parties or prospective parties to a 

transaction, what is actually regulated by the Exchange Act is the 

transaction itself. See id. at 265-67.  Thus, in answering the question 

presented, the inquiry begins and ends with the domesticity of the 

transaction.  While the majority insists that we double-down on the 

Second Circuit’s missteps by expressly following its Parkcentral 

decision, I instead would follow the simpler analysis applied by the 

Ninth Circuit in Stoyas v. Toshiba, 896 F.3d 933 (9th Cir. 2018). 

 

Because the extraterritorial reach of the Exchange Act is one 

of statutory interpretation and intent, the proper focus is on the 

language of the statute, not the particular facts of a given transaction.  

The Ninth Circuit took this approach in Toshiba, and its analysis is 

particularly compelling given the similar circumstances presented 

here. 

                                                 
9 Even Justice Breyer, who disagreed with the majority’s view, lauded this 

“bright-line rule” for its clarity and simplicity. Morrison, 561 U.S. at 285 (Breyer, 

J., concurring). 
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In Toshiba, the putative class plaintiffs alleged that the 

defendant, Toshiba Corporation (“Toshiba”), a Japanese company, 

violated U.S. securities laws through its admittedly fraudulent 

accounting practices. Id. at 936-37.  The plaintiffs argued that, under 

Morrison, their purchase of unsponsored Toshiba ADRs on an OTC 

market in the United States constituted a domestic transaction which 

alone was sufficient for Section 10(b) and Rule 10b-5 to apply. Id. 

at 937-38.  After the Central District of California dismissed the 

complaint, the Ninth Circuit reversed on appeal. See id. at 938, 952. 

 

Before proceeding to the question of whether a transaction’s 

domesticity is sufficient for Section 10(b) to apply, the Ninth Circuit 

formally adopted the Second Circuit’s “irrevocable liability” test for 

determining domesticity. Id. at 948-49.  After assuming the 

domesticity of the transaction for purposes of the appeal, the Ninth 

Circuit proceeded to its analysis under Morrison.  According to the 

Ninth Circuit, the distinction between whether the Exchange Act 

applies and whether the defendant is ultimately found liable is a 

crucial one. Id. at 949.  While the claim was found insufficient for a 

securities violation, the transaction’s domesticity was sufficient for 

the Exchange Act to apply. Id. at 950-52.  I apply that same logic 

here. 

 

Because Morrison explicitly turned from judicial 

determinations of extraterritorial application of Section 10(b) in 

favor of a simple examination of the text which focuses on the 

location of the transaction, “it does not matter that a foreign entity 

was not engaged in the transaction.” Id. at 949.  Thus, the 

domesticity of Appellees’ transaction, a determination the majority 

agrees with, ends the inquiry.  This simple, bright-line rule ensures 

that the focus of the inquiry is on the location of the transaction, and 

prevents courts from applying their own views on whether Section 

10(b) should be applied in a given case. 
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Further, the majority’s reliance on Parkcentral is misguided.  

The Second Circuit expressly narrowed its holding to the facts 

presented and therefore cautioned against applying Parkcentral—a 

matter of first impression—in any future case “based on the 

perceived similarity of a few facts.”  See Parkcentral, 763 F.3d at 

205, 217.  The following application of Parkcentral, for argument’s 

sake, is indicative of the test’s shortcomings.  

 

First, the security at issue in Parkcentral was a security-

based swap agreement, a private contract whose value was wholly 

unconstrained by the price of the foreign company’s stock. See 763 

F.3d at 205-07.  In subsequent cases where ADRs or similar 

securities have been at issue, courts have applied Section 10(b) 

extraterritorially. See, e.g., In re: Volkswagen “Clean Diesel” 

Marketing, Sales Practices, and Products Liability Litigation, 2017 

WL 66281 at *5 (Jan. 4, 2017); Atlantica Holdings, Inc. v. BTA Bank 

JSC, 2015 WL 144165 at *8 (Jan. 12, 2015).  Here, we are dealing 

with an ADR, a security directly tied to the value of the foreign 

stock.   

 

Second, there were no allegations in Parkcentral that the 

foreign company had any involvement with the security-based 

swaps at bar. See 763 F.3d at 214.  In cases where ADRs or related 

securities were the product of some involvement by their 

corresponding foreign companies, courts applying Parkcentral have 

applied Section 10(b) extraterritorially. See, e.g., Volkswagen 

“Clean Diesel” Litigation, 2017 WL 66281 at *5 (finding the 

foreign company’s direct involvement in the financial instrument 

probative); Atlantica Holdings, 2015 WL 144165 at *8 (same).  

Here, there are a number of indicia which suggest that Alcollezione 

was involved in the creation of the ADRs at issue.  First, the 

company did not sponsor its own ADR, which would have 

foreclosed the ability for a third-party such as Schutt to set up 

unsponsored ADRs. See 1991 SEC ADR Release at 24, 422-23.  

Further, when Schutt asked for Marconi’s blessing, he acquiesced. 
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Taken together, I would find that Alcollezione was involved with 

the ADRs at dispute.  

 

Third, there were no allegations in Parkcentral that the 

foreign company even had any knowledge about the securities at 

issue. See 763 F.3d at 214.  Compliance with SEC requirements, for 

example, has been found to suggest a nexus between the conduct of 

a foreign company and the security at issue, suggesting knowledge 

of its existence. See Volkswagen “Clean Diesel” Litigation, 2017 

WL 66281 at *6 (finding that Volkswagen providing its public 

disclosures in English in compliance with SEC requirements tied the 

company’s conduct to the United States).  Here, by posting investor 

materials in English on its webpage in accordance with SEC 

requirements, I would argue that Alcollezione had knowledge of the 

ADRs’ existence.  

 

Finally, other elements suggest to me that the transaction 

here is not so predominantly foreign as to find an extraterritorial 

application of Section 10(b) impermissible.  Appellant traveled to 

New York and met with Schutt and several of the hedge fund 

managers suing her in this action.  Further, the broker-dealer and its 

agents were all located in New York.  

 

Whether one finds these distinctions dispositive is beside the 

point.  Under Parkcentral’s test, a court, as I just did, can cherry-

pick facts to allow Section 10(b) to apply or not.  That is not our role 

as judges.  Our role is to interpret the law as written and best carry 

out the intent of Congress when it passed these securities laws.  The 

Supreme Court has done so, giving us a clear framework, which 

alone is sufficient to apply these laws uniformly and predictably.  

Because the majority fails to follow this directive, and instead opts 

to take us back to the days of speculating about “conduct” and 

“effects,” I dissent with respect to the holding in Part II. 
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DEQUINZIO, Circuit Judge, concurring in part, dissenting in part:  

 

 While I agree with the majority’s holding in Part II of the 

opinion, I write separately to dissent from its holding in Part III.  I 

would hold that the facts presented fit squarely within the Lorenzo 

Court’s finding that a disseminator may still be subject to scheme 

liability under Rule 10b-5(a) and (c), even if she is not subject to 

liability for making a false statement under subsection (b). 

 

I. POST-LORENZO PRIMARY LIABILITY UNDER RULE 10B-5  

 

The notions of primary and secondary liability are fluid, and 

the contours which define them have changed over time.  

Acknowledging this, the majority here notes that “[o]ver the years, 

this distinction has been defined and refined.” Ante, at 18 (citing 

Janus, 564 U.S. at 135; Stoneridge Investment Partners, 552 U.S. at 

148; Central Bank of Denver, 511 U.S. at 191).  Nonetheless, the 

majority insists that the Supreme Court’s decision in Lorenzo 

impermissibly swallows the rule established in Janus and is at odds 

with both Rule 10b-5’s language and interpretation by the Supreme 

Court.  I take a different view. 

 

First, I agree with the Lorenzo Court that there is 

considerable overlap between the various subsections of Rule 10b-

5, which lends itself to a finding that conduct which may fail a 

subsection may still satisfy another. See 139 S. Ct. at 1102.  The 

Court noted that nothing in Rule 10b-5 dictates that its provisions 

are mutually exclusive. Id.  Indeed, the Court acknowledged that it 

has repeatedly recognized the “considerable overlap among the 

subsections,” and noted the utility in their existence as affording 

additional safeguards to cover different types of fraudulent conduct. 

Id. 

 

Second, I agree that mutual exclusivity among the 

subsections is untenable given that the language of subsections (a) 

and (c) facially may cover at least some of the same conduct and has 



 31 

been found to do so. See id.; see also Affiliated Ute Citizens of Utah 

v. United States, 406 U.S. 128, 152-53 (1972). In Lorenzo, for 

example, the Court found that dissemination of false or misleading 

material could easily constitute an “‘artful stratagem’ or a ‘plan,’ 

‘devised’ to defraud an investor under subsection (a),” but also 

“‘a[n] act, practice, or course of business’ that ‘operate[d] ... as a 

fraud or deceit’ under subsection (c) of the Rule.” Lorenzo, 139 S. 

Ct. at 1101. 

 

Third, I find nothing in Lorenzo that upends the “clean 

distinction” between primary and secondary liability that has 

persisted since Central Bank.  See Lorenzo, 139 S. Ct. at 1104.  As 

in Stoneridge and Janus, the Court in Lorenzo modified, but did not 

erase, this clean distinction.  The distinction adopted in Lorenzo still 

remains easy to administer: “Those who disseminate false 

statements with intent to defraud are primarily liable under Rules 

10b-5(a) and (c) [and] § 10(b) . . . even if they are secondarily liable 

under Rule 10b-5(b).” Lorenzo, 139 S. Ct. at 1104. 

 

Finally, our securities laws should not be structured such that 

private parties who are wronged are left without recourse.  If what 

constitutes a primary violation is construed so narrowly as to 

exclude the conduct here, “such a fraud, whatever its intent or 

consequences, might escape liability altogether.” See Lorenzo, 139 

S. Ct. at 1104.  As the Lorenzo Court appears to suggest, I highly 

doubt that this is what securities fraud enforcers intended when 

crafting these laws. 

 

For these reasons, I believe that Lorenzo is most faithful to 

the spirit of Rule 10b-5 and would apply it here.  Applying Lorenzo, 

I would find that Appellant’s role sufficiently makes her a 

disseminator, or at the very least, a meaningful contributor to 

dissemination, and would therefore hold her primarily liable under 

subsections (a) and (c) for the following reasons. 
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At the outset of my analysis under Lorenzo, I agree with the 

majority that Appellant is not the maker of the statements at issue.  

Appellant drafted the false assurances at the explicit request of her 

superior, who also retained ultimate authority over them through 

their drafting and delivery.  Because she is not the maker of the 

statement, she is not subject to primary liability under Rule 10b-

5(b).  That, however, does not end the inquiry, because she may still 

be liable under subsections (a) and (c) since these provisions are not 

mutually exclusive with respect to subsection (b). 

 

Subsections (a) and (c) are sufficiently broad to encompass 

the conduct at issue here.  Even conduct solely involving fraudulent 

misstatements has still been found to violate subsections (a) and (c). 

See Securities and Exchange Commission v. SeeThruEquity, LLC, 

2019 WL 1998027 at *5 (S.D.N.Y. 2019).  Here, there is no dispute 

that Appellant’s conduct involved fraudulent misstatements. 

 

Moreover, contrary to the majority’s view, I would find that 

Appellant’s conduct clearly constitutes dissemination.  By drafting 

faulty assurances and passing them along to her superior for their 

public delivery at the Annual Meeting, Appellant disseminated them 

to the public.  Even more conclusive, by inserting them into the 

investor materials that were posted directly on the company’s 

public-facing webpage, Appellant again disseminated the 

misstatements.  In both ways, her conduct easily constitutes a 

“device” or “scheme,” devised to defraud an investor under 

subsection (a), as well as a fraudulent or deceitful “act,” “practice,” 

or “course of business” under subsection (c).  Rule 10b-5(a),(c).  

 

Further, assuming arguendo, that Appellant is not 

considered a disseminator, I would still find that her role both at the 

company and in the conduct at issue makes her far more than a mere 

tangential actor.  Whereas liability in this context may be 

inappropriate for a mailroom clerk in the chain of dissemination, the 

Lorenzo Court emphasized that liability was appropriate for 

Lorenzo, given his senior status as the vice president of an 
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investment banking company. See Lorenzo, 139 S. Ct. at 1101.  

Similarly here, not only is Appellant a licensed attorney, a 

prominent role in and of itself, but she was Alcollezione’s General 

Counsel—effectively the company’s last line of defense against 

internal wrongdoing.  Accordingly, I would find that Appellant is 

more similar to Lorenzo than to the average mailroom clerk.  

Because her conduct still fits the definitions of subsections (a) and 

(c), I would not hesitate to extend Lorenzo liability here.   

 

While Appellees will still need to prove all elements of a 

10b-5 claim for a court to render a judgment in their favor,10 I would 

allow the claim to proceed under subsections (a) and (c) of Rule 10b-

5.  Thus, I dissent from the majority’s holding in Part III.

                                                 
10 The Appellees would still need to show (1) a material misrepresentation or 

omission by Appellant; (2) scienter; (3) a connection between the 

misrepresentation or omission and the purchase of the ADRs; (4) reliance upon 

the misrepresentation or omission; (5) economic loss; and (6) loss causation. 



  

(ORDER LIST: 589 U.S.) 
 

MONDAY, FEBRUARY 3, 2020 

 

CERTIORARI GRANTED 

 
 

No. 19-305: MAXELROD, ROBERT, ET AL. V. CATO, AVA  
 

The petition for a writ of certiorari is 

granted.  This Court may consider the 

following questions raised by the parties: 

 

1. Whether the determination that a 

transaction is domestic is sufficient for 

the extraterritorial application of Section 

10(b). 

 

2. Whether an employee who, at the 

insistence of a superior, inserts a false or 

misleading statement into investor 

materials, is subject to primary liability 

under Rule 10b-5(a) or (c), even if that 

individual is not the maker of the statement 

for purposes of Rule 10b-5(b). 

 

Dated:  February 3, 2020 

 

/s/ James Flynn-Marcus 

 

JAMES FLYNN-MARCUS, Clerk 

 

 


