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QUESTIONS PRESENTED 

1. Whether a domestic transaction, by itself, is enough to overcome the 

presumption against extraterritoriality and apply Section 10(b) of the 

Securities and Exchange Act of 1934 to transactions involving foreign 

actors. 

2. Whether an employee who, at the insistence of a superior, drafts a false 

or misleading statement for her superior to use, is subject to primary 

liability under Rule 10b-5(a) or (c), even if that individual is not the 

maker or disseminator of the statement for purposes of Rule 10b-5. 
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STATUTORY AND REGULATORY PROVISIONS 

 This case first presents a question as to whether 15 U.S.C. § 78j(b) 

(2012) can be applied extraterritorially. The second question focuses on 

whether Respondent can be liable under 17 C.F.R. § 240.10b-5 (2012) 

(hereinafter “Rule 10b-5”). The relevant text is reproduced in the appendix. 

INTRODUCTION 

This case is about domination: through imposition of American law on 

American sovereignty and through seasoned corporate executives coercing a 

newly-minted and qualified attorney to do their bidding. The Fourteenth Circuit 

ruled appropriately that United States securities law should not extend to 

actions that are already subject to foreign regulation and that predominantly 

took place in Italy. Furthermore, even if United States securities law did apply 

extraterritorially, the Respondent, Ms. Ava Cato, was not a principal actor 

subject to liability. 

STATEMENT OF THE CASE 

Alcollezeione’s Incorporation. After years of financial success toppling 

market leaders in various sectors in the United States, Gianni Marconi 

(“Marconi”) relocated his family to Italy. R. at 1. While in Sicily, Marconi 

decided to challenge Lampari Group (“Lampari”) a major player in the wine and 

spirits sector. R. at 1. Marconi launched Alcollezione with a former colleague, 

Benny Factor (“Factor”). R. at 2. Factor moved to Italy and they hired a 

successful and well-qualified attorney, Ava Cato (“Cato”). R. at 2. Cato 

structured Alcollezione as a societetà per azioni or the Italian-equivalent of a 



 Team R14 

 2 

corporation. R. at 2. Cato also researched beverage quality control regulations 

to ensure that Alcollezione complied accordingly. R. at 2. 

Alcollezione’s Financials Soared. To compete with Lampari, 

Alcollezione needed to scale operations and break into international sales. R. at 

2. Factor recommended taking Alcollezione public. R. at 2. Marconi reluctantly 

agreed since his experience focused on the private sector. R. at 3. Marconi 

became the CEO and Factor became the CFO. R. at 3. 

Alcollezione posted on its website (in English and Italian) financial 

statements, corporate disclosures, and other investor materials online under 

an “Investor Relations” section. R. at 3-4. The company publicly listed 

20,000,000 shares of common stock on the Borsa Italiana (the Italian stock 

exchange). R. at 3. Factor and Marconi both remained majority shareholders, 

choosing not to sell their shares. R. at 3. Alcollezione raised enough capital to 

gain accessibility into the greater-European and United States markets. 

American Investors Proffered Interest in Alcollezione. Marconi and 

Factor traveled to New York City to see friends and family. R. at 3. Cato tagged 

along to visit New York for the first time. The three met with Doris Schutt, an 

investment banker. R. at 3. Schutt urged Marconi to form a U.S.-subsidiary of 

Alcollezione, but Marconi declined. R. at 3. In fact, Marconi expressed that he 

did not want to enter the American markets. R. at 3. Unsatisfied, Schutt 

attempted to persuade Marconi into sponsoring American Depositary Receipts 

(“ADRs”) to access American markets. R. at 3. Marconi refused. R. at 3. Several 

months later, Slow Company magazine featured Marconi in an ex-pat business 
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icon story. R. at 3. Marconi expressed that he had no intention of returning to 

the United States despite retaining his citizenship status there. R. at 4. When 

questioned, Marconi explained that he was satisfied Italy’s la dolce vita. R. at 4 

Slow Company’s feature positively affected Alcollezione’s stock price on the 

Italian stock exchange. R. at 4. The stock had a strong financial backing and 

positive macroeconomic tailwinds. R. at 4.  

Schutt Sets Up Unsponsored ADRs. After Petitioners read the Slow 

Company story, Schutt called Marconi while he was in Milan and expressed 

that the American financial community had a growing financial interest in 

Alcollezione. R. at 4. Understanding portfolio restrictions on foreign exchanges, 

Schutt recommended that she use her position at Hansen Bank & Trust (a New 

York depository institution) to create an unsponsored ADR. R. at 4. 

Recognizing she did not have to give notice, Schutt told Marconi that she 

planned move forward with her ADR idea. R. at 4. Marconi disclaimed that his 

expertise was more marketing-based and that Factor typically handled this 

type of business decision. R. at 4. A few weeks later, Hansen Bank & Trust filed 

the requisite forms with the Securities and Exchange Commission (“SEC”). R. 

at 4. The unsponsored ADRs traded over-the-counter (“OTC”). R. at 4. Hedge 

fund managers from New York and Connecticut purchased these ADRs over the 

phone with the assistance of Hansen Bank & Trust employees. R. at 4.  

Marconi Insisted Investor Materials Contain Misleading Information. 

In anticipation of the 2017 Annual Shareholder meeting (“Annual Meeting”), 

Marconi strategized to gain a market share even though Alcollezione’s stock 
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price remained high. R. at 4-5. Marconi suggested that the company enter the 

spiked sparkling water market with a new product, Frizzantissimo. R. at 5. 

However, the success of a low-calorie yet flavorful beverage depended on the 

right natural spring source and compliance with Italian regulations. R. at 5. 

Cato thoroughly researched the relevant regulatory requirements for this new 

product, knowing that her biannual review hovered on the horizon. R. at 5.  

Marconi knew he needed to convince investors to hold onto their shares 

to challenge Lampari’s market position even in the face of wavering 

macroeconomic changes and beverage regulations becoming stricter. R. at 5. In 

fact, Marconi anticipated that institutional investors would need some 

assurance that Frizzantissimo complied with Italian regulations. R. at 5. Cato 

was not confident that Frizzantissimo would meet the requirements. R. at 5. 

Cato expressed that compliance “would be an uphill climb” and unlikely 

in the short-term. R. at 5. Marconi rejected Cato’s findings. R. at 5. Marconi 

insisted that “[i]t is better to ask for forgiveness that permission—and trust me, 

I can handle the PR stuff if there is blowback” insinuating that Cato should 

alter her findings. R. at 5. Marconi could tell that Cato felt uncomfortable with 

this prospect, yet he assured her such practices were “perfectly common in 

business.” R. at 5. Finally, Marconi threatened Cato by declaring “[l]isten, this 

is happening with or without you.” Cato was not sure if Frizzantissimo 

complied with Italian regulations but drafted the assurances that Marconi so 

insisted upon. R. at 6. These assurances provided that Frizzantissimo was 

prepared to be approved and would be market-ready in 2018. R. at 7. These 
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assurances were later included in Marconi’s slide deck and footnoted in 

Factor’s financial statements. R. at 6. 

Marconi proudly announced Frizzantissimo at the Annual Meeting. R. at 

6. The financial statements, including the assurances Cato drafted, were 

distributed at the meeting to shareholders and investors. R. at 6. After-hours 

trading resulted in an 8 percent increase of Alcollezione stock and ADRs. R. at 

6. The announcement video, financial statements, and slide deck were posted 

to the Investor Relations section of Alcollezione’s webpage. R. at 6. Into the 

winter, stock and ADRs trended 14 percent upward. R. at 6. However, hedge 

fund investors were the main drivers of the ADR price. R. at 6.  

Soon after, Alcollezione management was notified that Frizzantissimo 

production must cease for noncompliance with quality control standards of 

production. R. at 6. The Alcollezione stock price dropped 29 percent and ADR 

price dropped nearly 27 percent. R. at 6. All three senior executives—Marconi, 

Factor, and Cato—stepped down from their positions. R. at 6. 

STANDARD OF REVIEW 

 Rule 12(b)(6) of the Federal Rules of Civil Procedure require plaintiffs to 

articulate “sufficient factual matter, accepted as true, to state a claim for relief 

that is plausible” in their complaints. Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). Appellate review of a district court’s denial to grant a motion to dismiss 

is reviewed de novo. See Palin v. N.Y. Times Co., 940 F.3d 804, 809 (2d Cir. 

2019); United States v. Valerio, 441 F.3d 837, 839 (9th Cir. 2006).  

SUMMARY OF THE ARGUMENT 
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 Because domesticity is necessary, but not sufficient to state a claim 

under Section 10(b), this Court should affirm the Fourteenth Circuit. The 

presumption against extraterritoriality is well-established by this Court. In fact, 

in order to overcome this presumption, this Court requires express 

congressional intent. Section 10(b) lacks such intent. However, even if this 

Court holds that Section 10(b) could be applied to this transaction, in light of 

the presumption against extraterritoriality, Petitioners must also show 

sufficient domestic conduct to make application of Section 10(b) proper. 

 Here, Petitioners’ purchase of unsponsored Alcollezione ADRs was a 

predominantly foreign transaction. At its heart, the petitioners’ claim centers 

around statements made by Italians, in Italy, to Italian investors, with respect 

to an Italian corporation that trades solely on the Italian stock exchange. 

Further, on numerous occasions, Alcollezione senior management expressly 

declined to involve itself with business in the United States, after which a 

domestic banker unilaterally decided to create unsponsored ADRs. Then, 

Petitioners unilaterally decided to purchase unsponsored ADRs OTC.  

 Further, this Court should affirm the Fourteenth Circuit because Cato’s 

actions were not sufficient to subject her to primary liability under Rule 10b-

5(a) or (c). Specifically, Cato was pressured by senior management to draft 

information for Marconi to share with investors that was contrary to Italian 

regulations. The pressure of her biannual review, coupled with Marconi’s threat 

that the Alcolleizione team would advance without her, Cato apprehensively did 
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as she was instructed to do. Because Cato merely drafted and did not actually 

disseminate information, Rule 10b-5(a) and (c) cannot be applied against her. 

ARGUMENT 

I. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 
DECISION BECAUSE PETITIONERS CANNOT OVERCOME THE 
PRESUMPTION AGAINST EXTRATERRITORIALITY. 

 
Without more, a simple finding that a securities transaction is domestic 

is not enough to overcome the presumption against extraterritoriality to extend 

Section 10(b) to foreign actors. It is a “longstanding principle of American law 

that legislation of Congress, unless contrary intent appears, is meant to apply 

only within the territorial jurisdiction of the United States.” Morrison v. Nat’l 

Australia Bank Ltd., 561 U.S. 247, 255 (2010) (quoting E.E.O.C. v. Arabian Am. 

Oil Co. (Aramco), 499 U.S. 244, 248 (1991) (internal citations omitted)). In fact, 

this Court has endorsed the assumption that “Congress is primarily concerned 

with domestic conditions,” such that, for legislation to apply extraterritorially, 

Congress must explicitly express its intention. Foley Bros. v. Filardo, 336 U.S. 

281, 285 (1949). Section 10(b) wholly lacks any such intent and thus carries a 

presumption against extraterritoriality. Morrison, 561 U.S. at 265-66.  

A. A domestic transaction is a necessary, but not sufficient, 
condition to properly stating claim under Section 10(b).  

 
While a domestic transaction is necessary to state a claim under Section 

10(b), it is not alone sufficient. This interpretation of Morrison is both 

consistent with this Court’s own language and most protective of this Court’s 
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central concern—avoiding “the interference with foreign securities regulation 

that application of § 10(b) abroad would produce.” Id. at 269. 

1. Applying Section 10(b) to all domestic transactions would severely 
undermine the principal holding of Morrison and would turn the 
presumption against extraterritoriality on its head. 

 
A reading of Morrison that determines whether Section 10(b) applies to a 

transaction based solely on the existence of a domestic transaction is an 

impermissibly short-sighted approach that would undermine this Court’s 

explicit presumption against extraterritoriality. See id. at 267. This Court 

expressly “reject[ed] the notion that the Exchange Act reaches conduct in this 

country affecting exchanges or transactions abroad” in favor of a more 

restrictive rule that would reduce “interference with foreign securities 

regulation.” Id. at 269. Thus, “even where the claims touch and concern the . . . 

United States, they must do so with sufficient force to displace the presumption 

against extraterritorial[ity]” in order to properly state a claim. Kiobel v. Royal 

Dutch Petroleum Co., 569 U.S. 108, 124-25 (2013) (emphasis added).  

With respect to Section 10(b), this Court fortified the presumption 

against extraterritoriality by requiring, at the very least, a domestic 

transaction. Morrison, 561 U.S. at 267, 269-70 (holding that Section 10(b) 

applies only to “transactions in securities listed on domestic exchanges, and 

domestic transactions in other securities”). When applying Section 10(b) to 

transactions involving foreign actors, further analysis into domestic securities 

transactions is necessary to safeguard against impermissible applications. See 

Kiobel, 569 U.S. at 124-25; Parkcentral Glob. Hub Ltd. v. Porsche Auto. Holdings 
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SE, 763 F.3d 198, 215 (2d Cir. 2014) (explaining why a domestic transaction 

alone is not sufficient to state a claim under Section 10(b)). 

In Morrison, a group of Australian plaintiffs sued National Australia 

Bank, an Australian corporation, in the Southern District of New York alleging 

fraudulent misconduct involving securities transactions on the Australian 

Stock Exchange. 561 U.S. at 251-53. Under the Court’s “transactional test,” 

this transaction was clearly foreign, as it involved no security listed on an 

American exchange and all relevant conduct occurred outside the United 

States. Id. at 273. Thus, the Court had no need to further analyze whether 

Section 10(b) should apply.  

Taking a closer look, Morrison also suggests that domesticity alone is 

insufficient to properly state a claim under Section 10(b), for it is a rare 

occurrence that a securities transaction “lacks all contact with [the] United 

States.” Id. at 266 (emphasis in original). “[T]he presumption against 

extraterritorial[ity] would be a craven watchdog indeed if it retreated to its 

kennel whenever some domestic activity is involved in the case.” Id. Notably, 

Morrison did not say Section 10(b) applies whenever transactions are domestic; 

rather, Section 10(b) applies only when domestic transactions are present. Id. 

at 266; see Parkcentral, 763 F.3d at 215. Such language logically implies a 

necessary rather than sufficient condition. Parkcentral, 763 F.3d at 215.  

Although Morrison criticized lower courts’ use of conducts-and-effects 

tests, such concerns stemmed not from the use of a multi-factor test, but from 

a general “disregard [for] the presumption against extraterritoriality.” Morrison, 
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561 U.S. at 255. While Justice Scalia noted his disdain for the Second Circuit’s 

unpredictable “judicial-speculation-made-law,” the Court was primarily 

concerned with the improper extension of Section 10(b) to conduct outside the 

scope of congressional regulation. Id. at 261 (“[U]sing congressional silence as a 

justification for [judge-made rules] violates the traditional principle that silence 

means no extraterritorial application.”).  

Morrison, then, can be understood as reinforcing the presumption 

against extraterritoriality by ensuring that the Exchange Act applies only to 

domestic transactions, rather than as an admonition of multi-factor tests. 

Parkcentral, 763 F.3d at 219 (Leval, J., concurring). Indeed, this Court used a 

fact-intensive inquiry to decide whether claims under the Alien Tort Statute 

were domestic under Morrison, even though they contained U.S.-ties. Kiobel, 

569 U.S. at 124-25 (finding that claims needed to “touch and concern” the 

United States with “sufficient force” to overcome the presumption against 

extraterritoriality); see Stoyas v. Toshiba Corp., 896 F.3d 933, 951 (9th Cir. 

2018) (requiring the alleged fraud to “touch” the sale in a way that induces 

purchase); see also Prime Int’l Trading, Ltd. v. BP P.L.C., 937 F.3d 94, 106 (2d 

Cir. 2019) (refusing to apply the Commodity Exchange Act even where the 

underlying transaction was domestic). Because securities law cases are 

inherently complex and fact-intensive, a bright-line rule of domesticity is too 

rigid to accommodate this Court’s explicit desire to embolden the presumption 

against extraterritoriality “in all cases.” Morrison, 561 U.S. at 261. 
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2. Applying Section 10(b) to all domestic transactions would cause 
unwarranted and unauthorized interference with foreign securities 
law and is inconsistent with the legislative history of Section 10(b).  

 
Extending Section 10(b) to every case in which a party can show a 

domestic transaction would eviscerate this Court’s intention to prevent foreign 

conflicts of law. Indeed, the most notable reason for the presumption against 

extraterritoriality is that “it serves to avoid the international discord that can 

result when U.S. law is applied to conduct in foreign countries.” RJR Nabisco, 

Inc. v. European Cmty., 136 S. Ct. 2090, 2100 (2016) (citations omitted). This 

Court has underscored the importance of this presumption by applying it 

“regardless of whether there is a risk of [foreign] conflict.” Morrison, 561 U.S. at 

255. Such abundance of caution shows a strong normative desire to prevent 

U.S. domination of foreign law. See Aramco, 499 U.S. at 248 (noting that the 

presumption prevents “clashes between our laws and those of other nations”).  

“[T]he practice of using international law to limit the extraterritorial reach 

of statutes is firmly established in [this Court’s] jurisprudence.” Hartford Fire 

Ins. Co. v. California, 509 U.S. 764, 818 (1993) (Scalia, J., dissenting) 

(recognizing “prescriptive comity,” the idea that sovereign nations afford each 

other respect by limiting the reach of their laws). These “principles of comity 

counsel against an interpretation of our [securities] laws that would interfere so 

dramatically with the rights of other nations to regulate their own economies.” 

See WesternGeco, LLC v. ION Geophysical Corp., 138 S. Ct. 2129, 2143 (2018); 

Morrison, 561 U.S. at 269 (citing the numerous foreign entities urging the 

adoption of a test that would avoid U.S. interference with foreign securities 
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law). Here, Alcollezione is already subject to Italian securities regulation. R. at 

16. Therefore, applying Section 10(b) in this case would allow exactly what the 

presumption against extraterritoriality was meant to prevent: interference with 

foreign law. See RJR Nabisco, 136 S. Ct. at 2100. See generally Testo unico 

dell’intermediazione finanziaria, D.Lgs. 24 Feb. 1998, n.58, art. 185 (It.) 

(“Consolidated Act on Financial Intermediation”) (imposing criminal penalties 

upon any person who disseminates false information or employs other devices 

likely to produce a significant alteration in the price of financial instruments).  

Had Congress intended the Exchange Act to apply extraterritorially, it 

would have done so. Morrison, 561 U.S. at 269 (quoting Aramco, 499 U.S. at 

256) (“The probability of [foreign conflict] is so obvious that if Congress 

intended such foreign application ‘it would have addressed the subject.’”). 

Therefore, the fact that Congress did not provide for extraterritorial application 

solidifies the need to apply the presumption with particular rigor in order to 

prevent foreign interference. See id. at 261 (“[U]sing congressional silence as a 

justification for [judge-made rules] violates the traditional principle that silence 

means no extraterritorial application.”).  

If domesticity alone was sufficient, then the Court would be required “to 

apply [Section 10(b)] to wholly foreign activity clearly subject to regulation by 

foreign authorities solely because a plaintiff in the United States made a 

domestic transaction, even if the foreign defendants were completely unaware 

of it.” Parkcentral, 763 F.3d at 215. This result would be incredibly over-

inclusive and domineering, as it would extend Section 10(b) to foreign conduct 
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far more appropriately covered by foreign law. Id. at 221 (Leval, J., concurring); 

see Kiobel, 569 U.S. at 115 (“United States law governs domestically but does 

not rule the world.”) (internal citation omitted).  

Here, this Court should be cautious before creating a rule that would 

inevitably entangle U.S. and foreign law by making foreign companies subject 

to lawsuits simply because a “private party in this country entered into a 

derivatives contract that references [Alcollezione’s] stock.” See Elliot Assocs. v. 

Porsche Auto. Holding SE, 759 F. Supp. 2d 469, 476 (S.D.N.Y. 2010) (declining 

to apply Section 10(b) liability to unsolicited transactions in foreign-traded 

securities by domestic purchasers). Since the text and legislative history of 

Section 10(b) are “famously opaque on the question of when, exactly, 

transnational securities frauds fall within the statute's compass,” Morrison, 561 

U.S. at 274 (Stevens, J., concurring), this Court should require more than a 

mere showing of domesticity before ignoring presumption against 

extraterritoriality. F. Hoffman-La Roche Ltd. v. Empagran, 542 U.S. 155, 164 

(2004) (noting that ambiguous statutes should be interpreted to avoid 

“unreasonable interference with the sovereign authority of other nations”).  

B. The transaction at issue here was so predominantly foreign that 
extending Section 10(b) would be impermissible.  

 
The ADR transactions in this case, although they may be “domestic” 

under Morrison’s transactional test, are so predominantly foreign that 

extraterritorial application of Section 10(b) would be impermissible. When a 

statute fails to rebut the presumption against extraterritoriality, Morrison 
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directs us to look to the “focus” of the statute in order to determine “whether 

the case involves a domestic application of the statute.” WesternGeco, 138 S. 

Ct. at 2316 (quoting RJR Nabisco, 136 S. Ct. at 2101). If the “conduct relevant 

to that focus occurred in a foreign country, then the case involves an 

impermissible extraterritorial application regardless of any other conduct that 

occurred in U.S. territory.” RJR Nabisco, 136 S. Ct. at 2101. Therefore, 

petitioners “must allege not only a domestic transaction, but also domestic . . . 

conduct . . . that is violative of a substantive provision of [the statute].” Prime 

Int’l Trading, Ltd., 937 F.3d at 105 (citation omitted); see Giunta v. Dingman, 

893 F.3d 73, 82 (2d Cir. 2018) (noting the need for “substantial domestic 

contacts”). In all, the claims must not be “so predominately foreign” as to 

render application impermissibly extraterritorial. Parkcentral, 763 F.3d at 216.  

Assuming the existence of a domestic transaction in Parkcentral, the 

Second Circuit found that, because the underlying securities-based swap 

agreement was “so predominantly foreign,” application of Section 10(b) would 

be impermissible. Id. There, thirty international hedge funds sued Porsche 

Automobil Holding SE (“Porsche”), a German corporation, and its executives, 

alleging fraudulent conduct in violation of U.S. securities laws. Id. at 201. 

Critically, the alleged statements were made primarily in Germany, by 

Germans, and in the German language with respect to stock in a German 

company traded only on foreign exchanges. The court found that, in their 

totality, these factors showed the true foreign nature of the underlying 

transaction. Id. at 216.  
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Central to Parkcentral’s holding was the concern that expansive 

extraterritorial application would cause “regulatory and legal overlap.” Id. “Were 

this suit allowed to proceed . . . it would permit the plaintiffs, by virtue of an 

agreement independent from the reference securities, to hale the European 

participants . . . into U.S. courts and subject them to U.S. securities laws.” Id. 

Moreover, since the alleged fraudulent acts were already subject to German 

laws, U.S. interference would only serve to dominate existing foreign law—a 

direct violation of the presumption against extraterritoriality. See id.  

Here, a review of the facts leaves little doubt that Petitioners’ claims are 

“predominantly foreign.” Id. Like Parkcentral, the claims here represent 

statements made by foreign actors, in a foreign country, to foreign investors, 

with respect to a foreign corporation traded solely on a foreign market. R. at 2-

5. In fact, Alcollezione has less ties to the U.S. than Porsche did in Parkcentral, 

as Alcollezione has zero U.S. subsidiaries. R. at 3. What is more, Alcollezione 

has, on numerous occasions, explicitly rejected calls to enter the U.S. market. 

R. at 3-4. At nearly every turn, the conduct concerning the focus of this 

transaction exudes one common theme: an Italian influence.  

In other cases that have extended Section 10(b) extraterritorially after 

Parkcentral, the underlying securities have been sponsored ADRs. See, e.g., Reese v. 

Malone, 747 F.3d 557 (9th Cir. 2014). Here, however, Petitioners purchased 

unsponsored ADRs, securities that can exist entirely without the consent or 

involvement of the foreign company. SECURITIES AND EXCHANGE COMMISSION, INVESTOR 

BULLETIN: AMERICAN DEPOSITARY RECEIPTS 2 (Aug. 2012). Allowing such broad 
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application of Section 10(b) would “disregard [] the presumption against 

extraterritoriality.” Morrison, 561 U.S. at 255. 

In an attempt to salvage any domestic conduct relevant to this 

transaction, Petitioners rely on unreported case law to point out that 

Alcollezione posted investment materials in English on its webpage, supposedly 

evincing knowledge and intent on behalf of the Respondents to reach American 

investors. See, e.g., In re Volkswagen “Clean Diesel” Mktg., Sales Practices, & 

Prods. Liab. Litig., 2017 WL 66281, at *5 (N.D. Cal. Jan. 4, 2017); R. at 6. This 

argument has no weight, as not only is English the common business language 

around the world, but “maintenance of an English website with English 

translations . . . without more, is [not] sufficient to connect [a foreign company] 

to . . . ADR transactions . . . .” Stoyas, 896 F.3d at 952 n.24 (noting that there 

are many reasons a foreign company would post investor materials in English).  

What is left is a transaction in which “all relevant conduct besides 

[Petitioners’] unilateral decision to purchase Alcollezione’s unsponsored ADRs 

occurred in Italy and by Italian defendants.” R. at 15. Surely such minimal 

domestic conduct cannot be sufficient to state a claim under Section 10(b). See 

Giunta, 893 F.3d at 82 (extending Section 10(b) only in the presence of 

“substantial domestic contacts”); Parkcentral, 763 F.3d at 221 (Leval, J., 

concurring) (noting that such a result would upend the presumption against 

extraterritoriality). 

II. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT 
BECAUSE, UNDER LORENZO, CATO CANNOT BE HELD PRIMARILY 
LIABLE AND CATO IS NOT PUNISHABLE UNDER RULE 10b-5(a) OR 
(c). 
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Cato is not liable under Rule 10b-5 for preparing assurances for her 

supervisor that contained a fraudulent statement. While Lorenzo exponentially 

broadened the scope of liability under Rule 10b-5, that new framework should 

only be applied to similar suits: suits brought by the SEC against 

disseminators of fraudulent statements. Lorenzo v. SEC, 139 S. Ct. 1094, 1099 

(2019). Private plaintiffs brought this case and it is undisputed that Cato is not 

a disseminator. R. at 1, 22. Even if Lorenzo is applied, Janus still controls and 

precludes liability “where an individual neither makes nor disseminates false 

information.” Lorenzo, 139 S. Ct. at 1103 (emphasis in original); Janus Capital 

Grp. v. First Derivative Traders, 564 U.S. 135, 142 (2011). 

A. Under Lorenzo, Cato cannot be held liable because she is neither 
a maker nor disseminator of a fraudulent statement. 

 
If this Court chooses to apply Lorenzo, Cato cannot be held primarily 

liable for drafting assurances because that act does not constitute making or 

disseminating a fraudulent statement. It is undisputed that Cato is neither a 

maker nor a disseminator of a fraudulent statement. R. at 22. This Court 

should not apply Lorenzo because the case at bar is factually and procedurally 

distinguishable from Lorenzo in an outcome-determinable manner. The SEC 

filed suit against Lorenzo, while private plaintiffs initiated the claims against 

Cato. Lorenzo, 139 S. Ct. at 1099; R. at 1. Furthermore, Lorenzo was a 

disseminator and Cato is not. Lorenzo, 139 S. Ct. at 1099; R. at 22. The Court’s 

decision in Lorenzo upended almost one hundred years of precedent; to further 

broaden the scope to claims brought by private plaintiffs against an individual 
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who is neither a maker nor disseminator of a fraudulent statement would 

eviscerate any comprehensible nuance in analyzing Rule 10b-5 claims.  

1. Lorenzo does not apply here because this is a private suit with 
distinguishable facts. 

 
The precedent set forth in Lorenzo is not properly applicable here 

because it pertains only to suits filed by the SEC against “disseminators,” 

which is distinguishable from both the facts and procedure of the case at bar. 

Lorenzo, 139 S. Ct. at 1099. In Lorenzo, the Court held that actors who 

“disseminate false or misleading statements to potential investors with the 

intent to defraud, can be found to have violated” Section 10b-5(a) and (c). Id. 

 In 2009, Lorenzo “sent two emails to prospective investors” describing a 

debenture offering as having “$10 million in confirmed assets,” when in fact the 

assets amounted to “less than $400,000.” Id. Lorenzo directly communicated 

with investors via email, “invited them to follow up with questions, and did so 

in his capacity as vice president.”. Id. at 1101. While the content of the emails 

was supplied by someone else, Lorenzo sent the emails from his account and 

“signed the e-mails with his own name.” Id. at 1099.  

The SEC filed suit against Lorenzo alleging that Lorenzo violated Section 

10b-5. Id. The Court ultimately held that “dissemination of false or misleading 

statements with intent to defraud” is punishable under Section 10b-5(a) and 

(c). Id. at 1100. The Court found that Lorenzo sent emails directly to investors 

with information that he knew to be untrue, which is a “device,” “scheme” or 

“artifice to defraud” under (a) and engaging in “an act, practice, or course of 
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business” to defraud or deceive under (c). Id. at 1101. Although the Court 

found that Lorenzo was liable as a disseminator of false information due to his 

repeated direct contact with investors, the Court stated that applying these 

provisions in future cases could be difficult and at times inappropriate. Id. 

As the Fourteenth Circuit correctly observed, the Court in Lorenzo 

“envisioned a case at the margins, such as this one, where the alleged 

wrongdoer neither makes nor disseminates the fraudulent statements at 

issue.” R. at 22 (quoting Lorenzo, 139 S. Ct. at 1099). Cato did not make or 

disseminate the misstatements at issue, and that fact is undisputed, which 

makes the application of Lorenzo invalid. R. at 22. The only act taken by Cato 

was drafting assurances for Marconi to use as he chose. R. at 6. Cato did not 

insert fraudulent disclosures into Marconi’s slide deck herself, nor did she add 

the information as a footnote in Factor’s financial statements. R. at 6. Marconi, 

not Cato, then presented the information at the Annual Meeting and 

distributed copies of the financial statements. R. at 6.  

Unlike Lorenzo, Cato did not directly communicate with any potential 

investors. The assurances were later posted online, but Cato did not post the 

information online, and thus cannot be found to have disseminated any 

information directly or indirectly to potential investors. R. at 6. While this 

nuanced analysis of the specific actions taken by Cato may seem trivial, such 

precise analysis is appropriate because the Court in Lorenzo utilized dictionary 

definitions of the verbiage used in subsections (a) and (c) to decide whether 

Lorenzo’s actions would constitute a violation of those provisions. Lorenzo, 139 
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S. Ct. at 1101. Here, as properly put forth by the lower court, Cato’s “drafting 

of false regulatory assurances does not make her a ‘disseminator’ in any 

ordinary sense of the word.” R. at 22. 

Furthermore, private parties brought claims against Cato, not the SEC, 

which is a significant distinction since private parties and the SEC are held to 

different evidentiary standards. Lorenzo, 139 S. Ct. at 1104 (explaining one 

such difference in procedure where “the Commission, unlike private parties, 

need not show reliance in its enforcement actions”). The application of Lorenzo 

to this case is both factually and procedurally inappropriate given the 

significantly distinguishable facts and procedural posture.  

2. An application of Lorenzo finds that Cato is neither a maker nor 
disseminator of a fraudulent statement and cannot be held liable. 

 
If the Court chooses to apply Lorenzo, then this Court must still apply 

the rule set forth in Janus and hold that Cato is not subject to primary liability 

because she did not make or disseminate the misstatement at issue in this 

case. Lorenzo, 139 S. Ct. at 1103; Janus, 564 U.S. at 142. As properly stated 

by the lower court, “the distinction between primary and secondary liability is 

of utmost importance to our securities laws.” R. 17; see also Janus, 564 U.S. at 

143 n.6; Stoneridge Inv. Partners v. Scientific-Atlanta, 552 U.S. 148, 161 (2008); 

Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 

164, 191 (1994). In Janus, the Court held that only those who are primarily 

liable for false statements can be subject to claims filed by private parties. 564 

U.S. at 143 n.6. The Court in Lorenzo held that “Janus would remain relevant 
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(and preclude liability) where an individual neither makes nor disseminates 

false information.” Lorenzo, 139 S. Ct. at 1103 (emphasis in original). 

In Janus the Court decided that a mutual fund investment adviser could 

not be held primarily liable “for false statements included in its client mutual 

funds' prospectuses” because the advisor did not have control over the 

statements. 564 U.S. at 137. A class of private plaintiffs filed suit against the 

investment adviser and the mutual fund for false statements in the mutual 

fund’s prospectuses that misled investors. Id. at 138-140. The Court found that 

only the mutual fund was primarily liable. Id. at 147-48.  

The Court held that even though the investment advisor assisted with 

preparing the language of the prospectus, and analogized the advisor to a 

“speechwriter,” the advisor could not be held primarily liable to the private 

plaintiffs. Id. at 148. The Court explained that “[e]ven when a speechwriter 

drafts a speech, the content is entirely within the control of the person who 

delivers it. And it is the speaker who takes credit--or blame--for what is 

ultimately said.” Id. at 143. Thus, the Court gave great weight to the narrow 

scope of “the judicial creation of a private cause of action” for 10b-5 claims. Id. 

at 142. The Court refused to expand liability “beyond the person or entity that 

ultimately has authority over a false statement.” Id. at 144.  

About a decade earlier, the Court in Central Bank held that a party who 

merely aids or abets in another’s violation of Section 10(b) is only secondarily 

liable and is immune from suit by private parties. 511 U.S. at 191-92. For 

primary liability, the court held that the false statement must be attributable to 
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the party at the time of dissemination. See id. at 191. Central Bank opens the 

door for primary liability for lawyers who employ “a manipulate device or 

makes a material misstatement,” but only if “all of the requirements for 

primary liability under Rule 10b-5 are met.” Id. (emphasis in original).  

After Central Bank, Congress passed the Private Securities Litigation 

Reform Act (“PSLRA”) which permitted the SEC to file suit against those who 

merely aided and abetted. 15 U.S.C. § 78u–4 (2010). Congress did not extend 

this right to private plaintiffs, which reinforces the underlying principle that 

private plaintiffs can only bring claims against those with primary liability. See 

§ 78u–4.  

In Lorenzo, the Court “eviscerate[d]” the clear line of precedent requiring 

a strictly narrow application of 10b-5 only to those who are primarily liable in 

suits brought by private plaintiffs. 139 S. Ct. at 1106 (Thomas, J., dissenting). 

Prior to Lorenzo, this Court had never found a person primarily liable for only 

disseminating a statement made by another person under Rule 10b-5. 

Although the Court disregarded precedent and found Lorenzo liable for merely 

disseminating a false statement, Lorenzo was properly defined as a 

disseminator of false information. Lorenzo, 139 S. Ct. at 1101. Therefore, 

Lorenzo should be limited to instances where the offending party is a 

disseminator in a suit brought by the SEC. It is inapplicable here. 

Furthermore, the Second Circuit has held that an attorney is not 

primarily liable for misstatements that were made in security offering 

documents. Pacific Inv. Mgmt. Co. LLC v. Mayer Brown LLP, 603 F.3d 144, 158 
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(2d. Cir. 2010). There, private plaintiffs brought an action against a now-

bankrupt brokerage firm. Id. at 150. The plaintiffs claimed that the individual 

attorney and his law firm were responsible for false statements regarding the 

brokerage firm’s financial stability in several offering documents. Id. at 149. 

The court held that mere “drafting and revising portions” of documents does 

not make the statement attributable to the individual attorney or his law firm, 

and he cannot be held primarily liable. Id. at 150. The court reasoned that the 

attorney should not be held liable because “imposing liability on secondary 

actors absent attribution ‘would circumvent the reliance requirement of 

[Section 10(b)].’” Id. at 158. (citation omitted).  

Under Lorenzo and Janus, Cato cannot be found primarily liable because 

she did not make or disseminate misstatements. R. at 22. The expansion of 

liability created by Lorenzo should be cabined to actors who disseminate 

misstatements directly. 139 S. Ct. at 1101. It is undisputed that Cato did not 

make or disseminate false statements. R. at 22. Cato’s actions are 

distinguishable because Cato had no direct communication with any potential 

investor and Lorenzo directly communicated false statements to investors via 

email.  

Cato’s actions are most similar to the attorney in Pacific Inv. Mgmt. Co. 

LLC, in that the statements are not attributable to her. 603 F.3d at 158. While 

Central Bank does allow for primary liability to extend to lawyers, Cato did not 

make or disseminate false statements, so she does not meet “all of the 

requirements for primary liability.” 511 U.S. at 191. The statements cannot be 



 Team R14 

 24 

attributable to Cato because she did not personally communicate the 

misstatements or sign her name to them. Judge DeQuinzio’s concurrence in 

the lower court mistakenly attributes the online posting to Cato, when the 

record does not reflect that she actually posted the information. R. at 32. 

Furthermore, the concurrence’s characterization of passing along information 

as constituting dissemination runs contrary to this Court’s exception in 

Lorenzo for “actors tangentially involved in dissemination,” such as a mailroom 

clerk, who merely passes along information without attribution. 139 S. Ct. at 

1101. 

The Court in Lorenzo allowed Janus to continue to control and preclude 

liability in instances where “an individual neither makes nor disseminates false 

information.” Id. at 1103. The lower court correctly observed that Cato’s case 

“fits squarely” within the carve-out Lorenzo provides for the continued 

application of Janus. R. at 23. Cato’s drafting of false assurances does not rise 

to the level of making or disseminating a statement, so she cannot be held 

liable under Lorenzo or Janus. The lower court correctly held that Cato can at 

most only be secondarily liable. R. at 22. 

B. Even under the newly expanded scope of Rule 10b-5, Cato is not 
punishable under Rule 10b-5(a) or (c). 

 
Cato’s isolated act of preparing assurances for Marconi is not punishable 

under Rule 10b-5(a) or (c). Under traditional statutory interpretation, any 

allegation of a misstatement should only be analyzed under subsection (b) 

which specifically governs “statements.” 17 C.F.R. § 240.10b-5(b). Analyzing 
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Cato’s conduct under subsection (a) precludes liability because her action does 

not constitute “a device, scheme, or artifice.” 17 C.F.R. § 240.10b-5(a). 

Similarly, since Cato acted in isolation and did not make or disseminate a 

fraudulent statement to an investor, she cannot be held liable under 

subsection (c) since she did not “engage in any act, practice, or course of 

business which operates or would operate as a fraud or deceit upon any 

person.” 17 C.F.R. § 240.10b-5(c).  

1. Cato’s solitary act of writing a misstatement is not punishable 
conduct under Rule 10b-5(a) because drafting a single statement 
does not constitute a device, scheme, or artifice. 

 
Cato cannot be held liable under Rule 10b-5(a) because drafting 

assurances is an isolated act, not “a device, scheme, or artifice.” 17 C.F.R. § 

240.10b-5(a). Rule 10b-5(a) is a limited provision that only prohibits a person 

from employing a “device, scheme, artifice to defraud.” 17 C.F.R. § 240.10b-

5(a). This Court has long held that Rule 10b-5(a) violations govern knowing and 

intentional practices. Aaron v. SEC, 446 U.S. 680, 696 (1980). The lower court 

correctly ruled that drafting, and not delivering or disseminating, assurances 

does not constitute a “practice.” R. at 21. 

Courts have traditionally used dictionary definitions in their analysis of 

subsection (a), and this practice survived the upheaval of precedent in Lorenzo. 

In Lorenzo, this Court applied the same definitions that have been applied for 

decades and defined a “device” as “‘[t]hat which is devised, or formed by 

design’”; a “‘scheme’” as a “‘project,’” “‘plan[,] or program of something to be 

done’”; and an “‘artifice’” is “‘an artful stratagem or trick.’” 139 S. Ct. at 1101 
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(quoting Webster’s International Dictionary 713, 2234, 157 (2d ed. 1934) 

(Webster’s Second)). The Court held that Lorenzo did employ a device, scheme, 

and artifice to defraud “[b]y sending e-mails he understood to contain material 

untruths.” Id. at 1095. More generally, the Court found that sending e-mails 

directly to potential investors constituted “dissemination,” and that 

dissemination of false information “is easily an ‘artful stratagem’ or a ‘plan,’ 

‘devised’ to defraud an investor under subsection (a).” Id. at 1101. 

The dissent, applying the same definitions, agreed that Lorenzo’s 

“disseminat[ed] a false statement” but stated that forwarding an email “without 

more, does not amount to “employ[ing] any device, scheme, or artifice to 

defraud.” Id. at 1107 (Thomas, J., dissenting). The dissent correctly asserted 

that the definitions “require[] some form of planning, designing, devising, or 

strategizing,” which was simply not present when Lorenzo sent two emails 

under the direction of his boss. Id. Precedent from this Court would also 

suggest that the mere sending of emails written and ordered by a supervisor, 

would not violate subsection (a). 

In SEC v. Zandford, this Court held that a series of fraudulent securities 

transactions occurring over a two-year period constituted a “scheme” under 

Rule 10b-5. 535 U.S. 813, 814 (2002). In Aaron, this Court found that the 

defendant employed a scheme over the course of a year by allowing his 

subordinate employees to make “false and misleading statements in promoting” 

stock directly to investors. 446 U.S. at 683. Similarly, this Court in United 

States v. Naftalin, found that engaging in the practice of “short selling” for two 
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months constituted a “scheme.” 441 U.S. 768, 768 (1979). Although this Court 

in Stoneridge Inv. Partners ultimately found that the defendants could not be 

held liable, the Court did find that the defendants had engaged in a deceptive 

“scheme” when they utilized “a variety of fraudulent practices so its quarterly 

reports would meet Wall Street expectations.” 552 U.S. at 153. This is not to 

suggest a temporal bright line rule, but examples from precedential opinions 

clearly imply that, for an action to fall under subsection (a), it must occur in a 

continuing manner. 

While Marconi may have employed a device, scheme, or artifice, Cato 

definitively did not. The definitions for the prohibited acts in subsection (a) all 

require “some form of planning, designing, devising, or strategizing,” and Cato 

did not plan, design, devise, or strategize a deceitful practice. See Lorenzo, 139 

S. Ct. at 1107. Even applying a broadened scope of liability under Lorenzo, 

Cato’s act does not amount to a device, scheme, artifice, or practice. The only 

action taken by Cato was drafting assurances under the demands of Marconi. 

R. at 6. Furthermore, Cato did not disseminate the misstatements; Marconi 

“retained the ultimate authority over their drafting and delivery,” and he 

presented the information to potential investors directly. R. at 22.  

Although this Court held that sending two emails can amount to an 

intentionally deceptive practice under subsection (a), the facts in Lorenzo are 

distinguishable in an outcome-determinative manner. Lorenzo was correctly 

found to be a disseminator because he directly communicated with potential 

investors and invited continuing engagement by “invit[ing] the recipients to ‘call 
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with any questions.’” Lorenzo, 139 S. Ct. at 1099. It is undisputed that Cato is 

not a disseminator: she did not directly communicate the misstatement to any 

investors; she did not sign off on the statements under her name; she did not 

post statements on the website herself; and she did not participate in any 

ongoing deceptive practice. R. at 6, 22. Cato is not a disseminator and cannot 

be held liable even under the expansion of liability provided by Lorenzo. 

2. Cato’s misstatement is not punishable under Rule 10b-5(c) 
because misstatements are covered by Rule 10b-5(b). 

 
Cato’s misstatement cannot be punished under Rule 10b-5(c) because 

misstatements are specifically governed by subsection (b), which is not properly 

before the Court. Rule 10b-5(c) prohibits a person from “enga[ging] in any act, 

practice, or course of business which operates or would operate as a fraud or 

deceit upon any person.” 17 C.F.R. § 240.10b-5(c). While this Court in Lorenzo 

recognizes that there is overlap between the subsections of Rule 10b-5, “[i]t is a 

commonplace of statutory construction that the specific governs the general.” 

RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645 (2012).  

Until Lorenzo, the subsections of Rule10b-5 were delineated into two 

classifications and then individually analyzed based on that classification. See 

Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128, 152-53 (1972). 

Historically, subsections (a) and (c) governed scheme liability; and, subsection 

(b) governed misstatement liability. Treating subsections (a), (b), and (c) as 

mutually exclusive has longstanding precedential support, dating back nearly 

one hundred years. See D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208 
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(1932) (holding that “effect shall be given to every clause and part of a statute”). 

Before Lorenzo, this Court relied on the “old and familiar rule” that “the specific 

governs the general.” RadLAX Gateway Hotel, LLC, 566 U.S. at 645.  

Applying this statutory interpretation framework to Rule 10b-5 supports, 

at the very least, a distinction between scheme liability and misstatement 

liability. The text in subsections (a) and (c) do not reference statements or 

communications, while the text in subsection (b) specifically mentions 

“statements.” 17 C.F.R. § 240.10b-5. Therefore, claims alleging the proliferation 

of fraudulent statements should be governed be subsection (b) only. 

Traditionally, this Court has agreed with the separation of subsection (b) from 

subsections (a) and (c). Aaron, 446 U.S. at 697 (quoting Naftalin, 441 U.S. at 

774) (holding that the general subsections were “meant to cover additional 

kinds of illegalities” that were not specifically governed). Subsections (a) and (c) 

should apply to claims regarding conduct that does not involve statements. 

In Lorenzo, this Court held that Lorenzo was also guilty of a subsection 

(c) violation for “the same conduct” that relegated him guilty under subsection 

(a). Lorenzo, 139 S. Ct. at 1101. The Court found that Lorenzo engaged in a 

deceptive act when he disseminated fraudulent statements directly to 

investors. Id. The unprecedented expansion articulated in Lorenzo should be 

cabined to the facts of Lorenzo and apply only when a person is either the 

maker or disseminator of the fraud. The Court in Lorenzo explicitly provided 

justification for future decisions to narrow the exponential expansion of liability 
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they created. Id. (stating that “[p]urpose, precedent, and circumstance could 

lead to narrowing their reach in other contexts”).  

Here, Cato is neither a maker nor a disseminator. R. at 22. Under a 

proper statutory interpretation that separates the subsections, Cato’s conduct 

should be analyzed under subsection (b), under which she would not be 

primarily liable. Expanding this analysis to include subsections (a) and (c) still 

precludes Cato from being primarily liable because she did not engage in an 

ongoing deceitful practice; she merely completed a single task under the 

direction and control of her supervisor. Unlike Lorenzo, Cato did not 

communicate with investors and she did not invite ongoing engagement with 

investors that was based on a fraudulent statement. Holding Cato liable here 

would eviscerate, once and for all, any nuance in Rule 10b-5 claims.  

CONCLUSION 

 For the reasons stated, Respondent respectfully requests this Court 

affirm the decision of the United States Court of Appeals for the Fourteenth 

Circuit. 

Respectfully Submitted, 

____________________/s/ 

Team R14 

Counsel of Record for Respondent 



 Team R14 

 a 

 
 

 

 

 

 

 

 

 

 

APPENDIX 

  



 Team R14 

 b 

APPENDIX A 

15 U.S.C. § 78j(b) (2012) 

It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentalities of interstate commerce or of the mails, or of any 
facility of any national securities exchange— 

(b) To use or employ, in connection with the purchase 
or sale of any security registered on a national 
securities exchange or any security not so registered, 
or any securities-based swap agreement any 
manipulative or deceptive device or contrivance in 
contravention of such rules and regulations as the 
Commission may prescribe as necessary or 
appropriate in the public interest or for the protection 
of investors. 

 
17 C.F.R. § 240.10b-5 (2012) 

It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentality of interstate commerce, or of the mails or of any 
facility of any national securities exchange, 

(a) To employ any device, scheme, or artifice to 
defraud, 

… 
(c) To engage in any act, practice, or course of 
business which operates or would operate as a fraud 
or deceit upon any person, in connection with the 
purchase or sale of any security.  
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