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QUESTIONS PRESENTED 

1. Whether the determination that a transaction is domestic is alone sufficient 
to justify the extraterritorial application of Section 10(b) to a predominantly 
foreign case. 
 

2. Whether a subordinate employee who neither made nor disseminated a 
statement can be subject to primary liability in a private cause of action 
under a Rule 10b-5 (a) or (c) “scheme” liability theory. 
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STANDARD OF REVIEW 
 

 The District Court’s denial of a motion to dismiss under Federal Rule of 

Civil Procedure 12(b)(6) is reviewed de novo. See Ashcroft v. Iqbal, 556 U.S. 662, 

678–680 (2009).  

STATEMENT OF THE CASE 
 

Statement of the Facts 
 
 Alcollezione is an Italian alcoholic beverage corporation headquartered in 

Milan. (R. at 2). In 2011, the firm offered its shares publicly for the first time, 

listing them only on an Italian stock exchange. (R. at 3). Alcollezione’s founder, 

Gianni Marconi, lives full-time in Italy and does not intend to return to the 

United States, though he has not renounced his U.S. citizenship. (R. at 3–4). 

Alcollezione has explicitly resisted calls to expand into the United States. 

Marconi has declined to form a U.S. subsidiary of the firm or even to sponsor 

an American Depository Receipt (ADR) to access U.S. capital. (R. at 3). Ava 

Cato, the Defendant-Respondent and Alcollezione’s General Counsel, is an 

Italian attorney who graduated from an Italian law school. (R. at 2). 

 After Marconi declined to sponsor an ADR, an American investment 

banker decided to create an unsponsored ADR—without Alcollezione’s 

involvement or consent. (R. at 4). Marconi was aware that the unsponsored 

ADR would be created. Id. Consent is not required to create an unsponsored 

ADR and Marconi was informed only as a professional courtesy. Id. The 

unsponsored ADRs traded over-the-counter and would later be purchased by 

the Plaintiff-Appellants. (R. at 4, 6).  
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 In 2017, Marconi decided to enter the market for alcoholic sparkling 

water. (R. at 5). Cato explained to Marconi that alcoholic sparkling beverages 

were subject to stringent Italian regulation and she would need to research 

how Alcollezione could comply with them. (R. at 5). Nevertheless, Marconi 

determined that he would announce the new product at that year’s annual 

meeting. Id. Cato recommended against assuring investors that the product 

would get regulatory approval in the short term. Id. Marconi ignored her advice 

and decided to “ask forgiveness rather than permission.” Id. When Cato 

remained skeptical, Marconi told her “this is happening with or without you.” 

 Pursuant to Marconi’s ultimate authority, Cato drafted assurances that 

the new product would be approved by the second quarter of 2018. (R. at 6). 

Marconi inserted these statements into a slide deck and Alcollezione’s CFO 

incorporated them into the company’s financial statements. Id. Marconi 

distributed the slide deck and financial statements to investors at that year’s 

annual meeting. Id. The same documents were later posted to the Investor 

Relations section of the firm’s website. Id.  

 Plaintiff-Appellants purchased shares of the unsponsored ADR after 

these materials were released. (R. at 7). Then, in early 2018, Italian authorities 

halted the production of the new alcoholic sparkling water for non-compliance 

with local regulation. (R. at 6). The news caused a decline in the price of the 

unsponsored ADR. Id. No Italian or European authorities have investigated any 

of these events. (R. at 7). 
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Procedural History 

 Plaintiff-Appellants commenced an action in the United States District 

Court for the District of Fordham on September 6, 2018. (R. at 7). They sought 

$6.1 million in compensatory damages from the former executives in 

connection with their purchase of the Alcollezione ADRs on the statements 

delivered at the Annual Meeting and published on the Investor Relations 

section of Alcollezione’s webpage. Id. Plaintiff-Appellants alleged that the former 

executives, Marconi, Factor, and Cato committed securities fraud in violation of 

Section 10(b) of the Securities Act of 1934 and Rule 10b-5. Id.  The claims 

against the company settled in late September 2018, and only the claims 

against the former executives remained. Id.  

 The former executives each filed separate Rule 12(b)(6) motions on 

October 17, 2018, to dismiss for failure to state a claim upon which relief can 

be granted. Id. Each defendant asserted that they were not involved in any 

domestic transaction within the scope of the U.S. securities laws and therefore 

the claims for securities fraud must be dismissed on the merits. Id. Cato and 

Factor each moved to dismiss the complaints against them on the grounds that 

the Plaintiff-Appellants failed to adequately allege a primary violation of Section 

10(b). Id.  

 Factor separately moved to dismiss the complaint against him on the 

grounds that the Plaintiff-Appellants failed to plead sufficient facts to give rise 

to the strong inference of scienter pursuant to the heightened pleading 

standard required for private plaintiffs under 15 U.S.C. § 78u-4(b)(2)(A). (R. at 
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8). On November 21, 2018, the District Court granted Factor’s motion to 

dismiss on these grounds. Id. 

 In the District Court’s ruling, issued on November 21, 2018, the court 

rejected the motion in part. The court found that the defendants were involved 

in a domestic transaction sufficient for Section 10(b) to apply extraterritorially 

in this case. Id. Further, the court rejected Cato’s argument that she could not 

be primarily liable, rather finding that Cato effectively served as the 

disseminator of Marconi’s allegedly false or misleading statements thus 

subjecting her to primary liability under 10b-5(a) and (c). Id. Marconi 

proceeded to settle with the Plaintiff-Appellants. Id.  

 Cato sought interlocutory appeal of two issues pursuant to 28 U.S.C. § 

1292(b). The Appeals Court accepted the two narrow issues of 1) whether the 

finding of a domestic transaction alone is sufficient for the extraterritorial 

application of Section 10(b) and Rule 10b-5 and 2) whether Cato is subject to 

primary liability even though she was not the “maker” of the misstatements. Id. 

The Appeals Court ruled in favor of Cato on both counts finding first that a 

domestic transaction is not alone sufficient to justify the extraterritorial 

application of Section 10(b) and Rule 10b-5, and second that Cato cannot be 

subject to primary liability. (R. at 23.)  
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SUMMARY OF ARGUMENT 

 
I 
 

 Legislation in the United States is subject to the strong presumption 

against extraterritorial application. Given the absence of express instruction by 

Congress to apply Section 10(b) and the rules promulgated thereunder 

extraterritorially, the assumption against extraterritorial application must 

govern. To apply Section 10(b) to cases such as this which are predominately 

foreign violates the assumption against extraterritorial application and unjustly 

extends the reach of Section 10(b) to defendants in other countries under the 

regulation of foreign law. Such an extension violates both the primary purpose 

of Morrison and public policy.  

II 
 

 Private plaintiffs may only sue for primary violations of Rule 10b-5. 

Plaintiff-Appellants have not alleged a primary violation because they have 

accused Cato only of aiding and abetting Marconi in drafting a fraudulent or 

misleading statement. Since Cato did not have ultimate authority over the 

statement, she was not its maker for purposes of Rule 10b-5(b). Lorenzo v. SEC 

does not extend primary liability to Cato under Rule 10b-5(a) or (c) because 

Cato did not disseminate the statement. Any other construction of Lorenzo 

would obliterate the long-held distinction between primary and secondary 

liability under Rule 10b-5. And Cato is not otherwise liable under Rule 10b-5(a) 

or (c) because she did nothing distinct from an alleged misstatement. 
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ARGUMENT 

 
I. A domestic transaction is not alone sufficient for the extraterritorial 

application of Section 10(b) and Rule 10b-5. 
 

This case was created by a transaction between an American bank and 

American hedge fund managers, yet it asks whether an Italian company should 

be held liable. Hansen Bank and Trust set up an unsponsored American 

Depository Receipt (ADR) whose shares it then sold to hedge fund managers in 

New York and Connecticut. Alcollezione was neither involved in the setup of the 

ADRs nor consented to the setup of the ADRs. Alcollezione explicitly refused to 

set up a subsidiary in the United States. Alcollezione explicitly refused to 

sponsor an ADR. When asked, the company’s CEO specifically stated that he 

no longer had the temperament for American business and did not wish to 

spend too much time in the States. The central question of this case is whether 

an unsponsored ADR, in which a foreign company was in no way involved, is 

alone enough to impose United States law on that firm. If so, any foreign 

company would face continual risk of being subject to extraterritorial 

application of U.S. law without any action to prompt it. 

A.      The presumption against extraterritorial application of American 
 legislation bars extraterritorial application of Section 10(b) in cases 
 that are predominantly foreign. 
 
 Legislation passed by the United States Congress is subject to a strong 

assumption against extraterritorial application. Morrison v. National Australia 

Bank, Ltd., 561 U.S. 247, 255 (2010). Without express language from Congress 

clearly affirming the intent to apply a statute extraterritorially, a statute must 
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be understood to apply only domestically. Id. If a statute gives “no clear 

indication of an extraterritorial application, it has none.” Id. This suit arises 

under Rule 10b-5 which was promulgated under §10(b). Id. at 261. Thus, Rule 

10b-5 cannot “extend beyond conduct encompassed by § 10(b).” United States 

v. O’Hagan, 521 U.S. 642, 651 (1997) If § 10(b) cannot apply extraterritorially, 

then neither can Rule 10b-5. Morrison, 561 U.S. at 262. 

There is nothing in the language of § 10(b) to clearly indicate the intent of 

extraterritorial application. Id. Section 30(a) of the Exchange Act, 15 U.S.C. § 

78dd(a), contains specific language clearly stating its extraterritorial effect. It 

explicitly makes it illegal for any security issuer subject to American 

jurisdiction to violate securities laws with the purpose of affecting “an exchange 

not within or subject to the jurisdiction of the United States.” 15 U.S.C. 

178dd(a) (2012). Such an “explicit provision for specific extraterritorial 

application” would be “superfluous” if Congress intended the rest of the 

Exchange Act to already apply extraterritorially. Morrison, 561 U.S. at 265. 

Therefore, in the absence of specific language to the contrary, the other 

provisions of the Exchange Act operate with an assumption against 

extraterritorial application. Id. Section 10(b) lacks any clear statement of 

extraterritorial effect and is therefore assumed not to apply extraterritorially. 

Id. Because § 10(b) is not extraterritorial, neither is Rule 10b-5. Id. at 262. 

In order to begin the analysis of § 10(b) and consider the application of 

Rule 10b-5 to a case, the transaction at issue must first be classified as either 

1) “a security listed on an American stock exchange” or 2) “any other security 
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in the United States.' ” Id. at 273. The purchase of an unsponsored Alcollezione 

ADR on an over-the-counter market does not constitute a security listed on an 

American stock exchange. United States v. Georgiou, 777 F.3d 125, 135 (3d Cir. 

2015). According to the SEC, there are approximately 30 registered national 

security exchanges, but OTC markets are not among them. U.S. Sec. and Exch. 

Comm’n, National Securities Exchanges, Fast Answers (last modified Jan. 10, 

2020), https://www.sec.gov/fast-answers/divisionsmarketregmrexchangess 

html.html. 

Further, the stated purpose of the Exchange Act specifically addresses 

“securities exchanges” and “over-the-counter markets” separately suggesting 

one does not include the other. Georgiou, 777 U.S. at 134–35. Given that § 

10(b) specifically lists “national securities exchange” without mentioning OTC 

markets, “national securities exchanges” in the Morrison test does not include 

unsponsored ADRs sold on an OTC market. Id. at 135. 

Though not satisfying the first prong of the transaction test, the 

purchase of unsponsored Alcollezione ADRs on an American OTC market does 

constitute a transaction under the second prong. (R. at 14). Under the Absolute 

Activities irrevocable liability test, because the ADRs were purchased in New 

York and Connecticut between American investors and a New York based 

depository institution. Absolute Activist Value Master Fund Ltd. v. Ficeto, 677 

F.3d 60, 67 (2d Cir. 2012). But satisfying Morrison's transaction test is only the 

first step in analyzing whether or not § 10(b) can be applied extraterritorially. 
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Parkcentral Glob. Hub Ltd. v. Porsche Auto. Holdings SE, 763 F.3d 198, 217 (2d 

Cir. 2014). 

B. A domestic transaction alone is not sufficient to apply § 10(b) 
extraterritorially. 

 
 The transaction test set forth by the Morrison court is insufficient to 

justify the application of § 10(b) to a predominantly foreign case. Parkcentral, 

763 F.3d at 214. Looking at the language used to establish the transaction 

test, as well as taking direction from the expressly articulated assumption 

against extraterritorial application, shows that a domestic transaction is a 

necessary but insufficient condition for the application of § 10(b) (§1). Id. at 

215. Further, understanding a domestic transaction as sufficient for § 10(b) 

application creates unjustifiable conflict between American securities law and 

laws of foreign countries. Id. at 217. Such an outcome violates the underlying 

purpose of the assumption against extraterritorial application (§2). Morrison, 

561 U.S. at 269.  Finally, allowing a domestic transaction to alone justify 

extraterritorial application violates public policy and decreases judicial 

efficiency (§3). Nathan W. Bear et al., The Rise of Global Securities Litigation, 

Robbins Geller Rudman & Dowd LLP (Feb. 24, 2016), https://www.rgrdlaw. 

com/pp/news-Rise-of-Global-Securities-Litigation-022416.pdf?34260. 

1. The language and intent of Morrison determine that a domestic 
transaction is necessary but insufficient for the application of § 
10(b). 
 
The court in Morrison left open the question of whether or not the 

transaction test alone justifies the application of § 10(b) extraterritorially. 
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Morrison, 561 U.S. at 273. After determining that no domestic transaction 

existed, the court decided § 10(b) could not apply and therefore had no reason 

to enter into further analysis. Id. However, understanding Morrison’s silence on 

the sufficiency of domestic transactions for extraterritorial application of the 

Exchange Act as confirmation of sufficiency is a too “narrow reading of 

Morrison.” Parkcentral, 763 F.3d at 212. Though the Morrison Court 

undoubtedly made a domestic securities transaction necessary to invoke § 

10(b), “such a transaction is not alone sufficient to state a properly domestic 

claim under the statute.” Id. at 215. Looking to the language used, and 

language not used, in Morrison illustrates the intention that a domestic 

transaction alone is not sufficient for application of § 10(b) to foreign 

defendants. Id. 

 First, the Court never said that a domestic transaction was sufficient 

justification to apply the statute. Id. Rather, the language actually used in the 

opinion was “consistent with the description of necessary elements rather than 

sufficient conditions.” Id. The Court stated, “it is in our view only transactions 

in securities listed on domestic exchanges, and domestic transactions in other 

securities, to which § 10(b) applies.” Morrison, 561 U.S. at 267. (emphasis 

added). Rather than stating that the application of § 10(b) will be deemed 

domestic whenever a domestic transaction is present, the Court specifically 

used the limiting language of “only” to show that without such a transaction, 

application of § 10(b) would be inappropriate, but expressed that the 

transaction alone does not justify application. Parkcentral, F63 F.3d at 215.  
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Second, a rule making the presence of a domestic transaction sufficient 

for the application of § 10(b) would “seriously undermine Morrison’s insistence 

that § 10(b) has no extraterritorial application.” Id. Such a rule would extend 

the reach of § 10(b) to cases where foreign defendants make statements in a 

foreign country subject to foreign law solely based on the transactions of third 

parties. Id. Determining the presence of a domestic transaction, even one not 

including the defendant, to be sufficient for the application of § 10(b) would “fly 

in the face” of Morrison’s principal concern of limiting the extraterritorial 

application of the Exchange Act. Prime Int’l Trading, Ltd. v. BP P.L.C., 937 F.3d 

94, 106 (2d Cir. 2019). This reading turns the assumption against 

extraterritoriality into nothing more than a “craven watchdog” retreating to its 

kennel at the sign of some domestic activity. Id.; Morrison, 561 U.S. at 266. 

The rule for determining if §10(b) is applicable to a case hinges on 

whether the relevant actions in a case are so “predominantly foreign,” that § 

10(b) cannot apply to the conduct. Parkcentral, 763 F.3d at 216. Specifically, 

factors relevant to the analysis include the location of the allegedly fraudulent 

statements, the citizenship of the defendant, whether the defendant company 

is foreign, whether the company's stock is traded only on foreign exchanges, 

and whether foreign authorities can investigate the alleged wrongdoing. Id. at 

207-208. In Parkcentral, the allegedly fraudulent statements were made 

primarily in a Germany, by German citizens, with respect to stock in a German 

company, traded only on European exchanges, and the German authorities 

had started an investigation. Id. Although the statements were made primarily 
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in Germany, they were also available in the United States and were repeated in 

the United States by the defendants. Id. at 201. After evaluating each of these 

factors, the court concluded that when added together they made the 

circumstances so “predominantly foreign” so as to bar the application of § 

10(b). Id. at 216.  

In comparison, the facts of this case are at least as foreign, if not more 

foreign, than in Parkcentral. The allegedly fraudulent statements were made in 

Italy, Cato is an Italian citizen, and Alcollezione is an Italian company whose 

stock is registered and sold on the Italian stock exchange. (R. at 2–3). Like in 

Parkcentral, the statements were available in the United States through the 

English language postings on the “Investor Relations” section of the website. (R. 

at 3). However, English is a prominent business language in Europe and 

throughout the world and the use of it in no way specifically targets the United 

States. Pamela Rogerson-Revell, Research note, Using English for International 

Business: A European Case Study, 26 Eng. for Specific Purposes 103, 104 

(2007). Further, the statements at issue in this case were never made by the 

defendant in the United States. (R. at 3). In Parkcentral the Second Circuit 

found that even when allegedly fraudulent statements were repeated in the 

United States by the defendant, the case could still be considered too 

“predominantly foreign” for § 10(b) to apply. Parkcentral, 763 F.3d at 216. 

Although the Italian and European authorities have not commenced an 

investigation at this point, they retain the ability to do so and applying to § 
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10(b) to this case would implicate incompatibility of U.S. and foreign laws. (R. 

at 3). Parkcentral, 763 F.3d at 216.  

2. Understanding a domestic transaction as sufficient for application  
 of § 10(b) unjustly interferes with foreign securities regulation. 

  
 To hold that a domestic transaction alone sufficiently justifies the 

application of § 10(b) invites inappropriate interference with foreign securities 

regulation. Parkcentral, 763 F.3d at 211. Such interference violates Morrison’s 

principal concern of “avoiding interference with foreign securities regulation” 

and turns the presumption against extraterritorial application of the Exchange 

Act “on its head.” Id. at 212-214. Interpreting the transaction test as sufficient 

rather than merely necessary for the application of § 10(b) extends the statue’s 

reach to cases involving foreign defendants, acting in foreign countries, under 

the regulation of foreign law. Id. at 216. 

 Such an extension of the Exchange Act’s reach has negative global 

effects. In 2019 alone, over $14.5 billion were invested in unsponsored ADRs in 

the United States. Deutsche Bank, Unsponsored ADRs Market Review, 

November 2019, 4 (2019) Accessible at https://tss.gtb.db.com/FileView/ 

Data.aspx?URL=dbdr/cms/Unsponsored%20ADRs%20-%20Market%20 

review%202019.pdf. Stocks from 1,439 foreign companies, from 37 different 

countries, were traded on over the counter markets as unsponsored ADRs. Id. 

Represented countries include Japan, China, The UK, Italy, Australia, and 

South Africa. Id. at 6. Adopting the rule that a domestic transaction alone 

sufficiently justifies the application of § 10(b) ensures each of these companies, 
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though subject to primary securities regulation in a foreign country, faces the 

risk of securities class-actions litigation from private plaintiffs in the United 

States invoking § 10(b) of the Exchange Act. Parkcentral, 763 F.3d at 217.  

 Adopting such an overinclusive rule requires courts to apply § 10(b) to 

“wholly foreign activity clearly subject to regulation by foreign authorities solely 

because a plaintiff in the United States made a domestic transaction, even if 

the foreign defendants were completely unaware of it.” Id. at 215. The 

implication of such a rule means that even if a foreign company is acting in 

complete compliance with the securities regulations of their own country, it 

still may be held liable in the United States despite never having any contact 

with the United States securities markets. Id. Such an outcome unjustifiably 

extends the reach of American legislation and gives the Exchange Act the 

power to “rule the world.” Microsoft Corporation v. AT&T Corp., 550 U.S. 437, 

454 (2007). 

 Such obvious potential for regulatory and legal overlap would not have 

been overlooked by “any legislator who considered the possibility that the 

statute would result in such an application.” Parkcentral, 763 F.3d at 216. The 

reason the Morrison court rejected the claim that the Exchange Act “reaches 

conduct in this country affecting exchanges or transactions abroad,” Morrison, 

561 U.S. at 269, was not that Congress lacked the power to do so. Parkcentral, 

763 F.3d at 215. Rather, given the obvious potential for conflict, “if Congress 

intended such foreign application it would have addressed the subject of 

conflicts with foreign laws and procedures” in the statute. Morrison, 561 U.S. at 
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269. Congress never addressed the potential for conflict and therefore did not 

intend for the statute to apply in such a way as to bring that conflict about. 

Parkcentral, 763 F.3d at 215.  

 A further concern of extending § 10(b) to apply in cases that are 

predominantly foreign is that it may subject US issuers to liability for claims 

arising under foreign securities laws regardless of if those issuers ever entered 

foreign securities markets. Kiobel v. Royal Dutch Petrol Co., 569 U.S. 108, 124 

(2013). The Court in Kiobel warns that extraterritorial application of U.S. law 

implies other nations “could hale our citizens into their courts.” Id. Retaliatory 

laws, such as “blocking” statutes enacted in Australia and other countries in 

response to U.S. antitrust laws, would harm American citizens. See Brief of the 

Government of the Commonwealth of Australia as Amicus Curiae in Support of 

the Defendants-Appellees at 26, Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 

247 (2010) (No. 08-1191). 

 The predominant law in this case is that of the Italian market. The 

statements in question were made in Italy, the company is incorporated in 

Italy, and the Defendant is an Italian citizen. (R. at 3-6). Though neither the 

Italian nor European authorities have commenced investigation at this time, to 

subject the defendant to U.S. securities law would “disrupt potential future 

efforts.” (R. at 16). Given the possibility of conflict between U.S. law and foreign 

law, the assumption against extraterritoriality requires that § 10(b) not apply to 

this “predominantly foreign” case. Parkcentral, 763 F.3d at 216.  
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3. Applying § 10(b) in predominantly foreign cases violates public 
 policy. 
 
 Understanding a domestic transaction as sufficient to justify the 

application of § 10(b) to predominantly foreign cases undermines public policy 

concerns by making it nearly impossible for foreign companies to follow the 

U.S. laws given that they may have no reason to know that their socks are sold 

in the U.S. market. Parkcentral, 763 F.3d at 214. The rule subjects foreign 

issuers all over the world, abiding by their own local law, to § 10(b) simply by 

“virtue of a private contract entered into between private parties without the 

issuers’ control or even knowledge.” Id. 

 There are two kinds of ADRs sold in American markets. SEC Office of 

Investor Education and Advocacy, Investor Bulletin: American Depository 

Receipts 1 (August 2012), https://www.sec.gov/investor/alerts/adr-

bulletin.pdf [hereinafter Investor Bulletin]. The first is a sponsored ADR 

(SADR). Id. SADRs are created when a “non-U.S. company enters into an 

agreement directly with the U.S. depository bank to arrange for recordkeeping, 

forwarding of shareholder communications, payment of dividends, and other 

services.” Id. at 1-2. The companies whose stock is being sold through a SADR 

is aware of and even involved in the transaction, and the company is aware 

that their actions will affect American investors. Id. at 2.  

 In contrast, the second kind of ADR is known as an unsponsored ADR 

(UADR). Id. UADRs are set up without the cooperation - and often times even 

knowledge - of the non-U.S. company. Id. The formation of a UADR is initiated 
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entirely by a broker-dealer, usually a Bank, wishing to establish a U.S. trading 

market. Id. UADRs are also more limited than SADRs. Id. UADRs can only be 

sold in a level 1 market which means they can be traded only on the over-the-

counter market and cannot be used to raise capital. Id. SADRs, on the other 

hand, can be sold on any of the 3 ADR levels meaning they can be sold on a 

national securities exchange and can be used to raise capital. Id.  

The Alcollezione ADR is unsponsored. (R. at 4). Hansen Bank and Trust 

set up the UADR without receiving express permission from Alcollezione’s 

executives. Id. When asked about setting up a SADR, the Alcollezione CEO 

specifically rejected the offer on the grounds that he did not have the 

temperament for American business. (R. at 3). This rejection to become 

involved in the United States stock market specifically indicates the intent of 

the company executives to stay out of the reach of U.S. securities laws. Though 

Schutt, who worked at Hansen Bank and Trust, called the CEO to discuss 

setting up the UADR, the CEO explained that he did not make those decisions 

and there is no indication that any further conversation occurred before or 

after Hansen Bank and Trust set up the UADR. (R. at 4). Alcollezione was not 

involved in the setup of the UADR, could not raise capital using the UADR, and 

did not interact with the investors who purchased the UADRs. Id. All of the 

transactions were run by the bank. Id.  

To apply § 10(b) to UADRs holds parties without involvement or 

knowledge of the ADRs responsible for transactions made entirely by third 

parties. Parkcentral, 763 F.3d at 215. Unlike with a SADR where the company 
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is actively involved in the ADR market, UADRs are run entirely by United 

States parties without the consent of the foreign parties.  Investor Bulletin, 

supra at 2. Thus, extending § 10(b) to UADRs holds innocent parties 

responsible for the transactions of others. Parkcentral, 763 F.3d at 215. 

Refusing to extend § 10(b) to UADRs is unlikely to lead foreign companies 

choosing to set up UADRs in order to avoid securities liability in the United 

States. Because UADRs are far more limited than SADRs, non-U.S. companies 

are unlikely to sacrifice the benefits of capital and a place on the national 

securities exchange given by a SADR. Investor Bulletin, supra at 2. 

Apart from holding innocent parties responsible for the transactions of 

other parties, extending § 10(b) to predominantly foreign transactions including 

UADRs will increase securities litigation. Bear et al., supra (noting that the US 

is one of the few jurisdictions where securities fraud cases are pursued). As 

priorly discussed, in 2019 there were 1,439 UADRs worth more than $14.5 

billion in the United States. Deutsche Bank, Unsponsored ADRs 4 (Nov. 2019), 

https://tss.gtb.db.com/FileView/Data.aspx?URL=dbdr/cms//Unsponsored%2

0ADRs%20-%20Market%20review%202019.pdf. Extending § 10(b) to UADRs 

expands the scope of cases which can be brought in the United States, and 

given the differences between foreign and domestic law, increases the likelihood 

of a company with no knowledge of the U.S. ADR being sued in the United 

States for actions taken abroad. Parkcentral, 763 F.3d at 213. Such an adverse 

consequence undermines judicial efficiency by forcing American courts to 
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determine foreign cases and was found in Morrison to have “repulsed” the 

Court. Morrison, 561 U.S. at 270. 

II. Cato cannot be subject to primary liability under Rule 10b-5 (a) or (c) 
because she did not make or disseminate the statements, and she did 
not participate in any conduct beyond the alleged misrepresentations. 

 
Private plaintiffs may only sue under Rule 10b-5 if they allege a primary 

violation of the rule. See Central Bank of Denver, N.A. v. First Interstate Bank of 

Denver, N.A., 511 U.S. 164, 191 (1994). Plaintiff-Appellants allege a violation of 

Rule 10b-5 resulting from false and misleading statements about the 

regulatory prospects of Alcollezione’s alcoholic sparkling beverage. (R. at 7). The 

relevant provision of Rule 10b-5 is paragraph (b), which prohibits making “any 

untrue statement of a material fact.” See 17 C.F.R. § 240.10b-5. That is, the 

maker of an untrue, material statement is subject to primary liability. 

But one who merely “prepares or publishes a statement on behalf of 

another is not its maker.” Janus Capital Group, Inc. v. First Derivative Traders, 

564 U.S. 135, 142 (2011). The only maker of a statement for the purposes of 

Rule 10b-5 is the one with “ultimate authority over the statement, including its 

content and whether and how to communicate it.” Id. So, private plaintiffs 

wishing to sue for false or misleading statements may only sue the person who 

had ultimate authority over that statement’s creation, because only that person 

has incurred primary liability. Private plaintiffs may not sue those who merely 

aided the maker in drafting the statement. Central Bank, 511 U.S. at 191. 

Here, only Marconi had ultimate authority over the statement. He 

ignored Cato’s skepticism about the beverage’s regulatory prospects and 
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ordered her to draft the statements, saying “this is happening with or without 

you.” (R. at 5). He retained control over whether and when the statements 

would be disseminated. Under Janus and Central Bank, only Marconi is subject 

to private suit under Rule 10b-5(b) because Cato did not have authority over 

the statement’s creation. See also Alpha Capital Anstalt v. Schwell Wimpfheimer 

& Associates, LLP, 1:17-cv-1235-GHW, 2018 WL 1627266, at *10 (S.D.N.Y. 

2018) (holding that a lawyer who drafted an 8-K filing that allegedly contained 

false and misleading statements was not the maker of the statements for the 

purposes of Rule 10b-5(b)). The Appellants have sued Marconi and settled for 

an undisclosed amount. (R. at 8). 

Nevertheless, Appellants contend that Cato is still primarily liable under 

paragraphs (a) and (c) of Rule 10b-5. They point to Lorenzo v. SEC, a case this 

Court decided last term. 139 S. Ct. 1094 (2019). Appellants argue that Lorenzo 

greatly expanded the scope of “scheme” liability under paragraphs (a) and (c), 

such that any person who participates in the drafting of a statement that later 

turns out to be false or misleading can be sued privately because they have 

“employ[ed] a device, scheme, or artifice to defraud,” or “engage[d] in [an] 

act . . . which operates . . . as a fraud or deceit . . . .” 17 C.F.R. § 240.10b-5. 

But Lorenzo held only that the disseminator of a false or misleading statement 

is subject to primary liability under paragraphs (a) and (c), a narrow factual 

configuration that does not apply to Cato. 
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A. Lorenzo does not control this case because it imposes “scheme” 
liability only on the disseminators of false or misleading 
statements and Cato did not disseminate the statements. 

 
Each sub-paragraph of Rule 10b-5 should be understood to “proscribe a 

distinct category of misconduct.” See United States v. Naftalin, 441 U.S. 768, 

774 (1979) (analyzing Section 17(a) of the Securities Act of 1933, codified at 15 

U.S.C. § 77q(a) (2012), which uses nearly identical language to Rule 10b-5). 

Recognizing this, many courts have held that liability under Rule 10b-5(a) or (c) 

requires some “inherently deceptive act that is distinct from an alleged 

misstatement,” since misstatements are the province of paragraph (b). SEC v. 

Kelly, 817 F. Supp. 2d. 340, 344 (S.D.N.Y. 2011). See also WPP Luxembourg 

Gamma Three Sarl v. Spot Runner, Inc., 655 F.3d 1039, 1057 (9th Cir. 2011); 

Lentel v. Merrill Lynch & Co., 396 F.3d 161, 177 (2d Cir. 2005); Pub Pension 

Fund Grp. v. KV Pharma Co., 679 F.3d 972, 987 (8th Cir. 2012); SEC v. Patel, 

07-cv-39-SM, 2009 WL 3151143, at *6–7 (D.N.H. Sept. 30, 2009). Defendants 

are primarily liable under paragraphs (a) or (c) for a scheme based on 

misrepresentations only “when the scheme also encompasses conduct beyond 

those misrepresentations . . . .” Spot Runner, 655 F.3d at 1057. 

1. Lorenzo held only that dissemination of fraudulent statements is 
sufficient for primary liability under paragraphs (a) and (c). 

 
Lorenzo did not upset this well-settled rule. Instead, it identified a 

particular kind of conduct forming part of a scheme of misrepresentations that 

goes beyond the misrepresentations themselves—dissemination. Lorenzo 

means that an individual who disseminates a fraudulent or misleading 
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statement has committed a deceptive act distinct from an alleged 

misstatement, sufficient for primary liability under paragraphs (a) and (c). 

The defendant in Lorenzo personally sent an email to a client containing 

information he knew to be false. 139 S. Ct. at 1099. He signed the email with 

his own name, his title as a “Vice President,” and directed the recipients to call 

with any questions. Id. Even though the content of the message was supplied 

by his boss, the Lorenzo defendant was thus personally responsible for the 

investors receiving the fraudulent information.  

After assuming that Lorenzo could not be primarily liable for the 

statements under Janus, this Court found the defendant’s conduct sufficient to 

trigger primary liability under Rule 10b-5 (a) and (c). Id. at 1100–01. Its entire 

analysis was premised on the nature of “[d]issemination of false or misleading 

statements with intent to defraud . . . .” Id. at 1100. The court showed concern 

that any other interpretation would allow “plainly fraudulent” conduct to fall 

outside the rule’s protection via private plaintiffs. Id. at 1102. The “plainly 

fraudulent” conduct they described was “dissemination of false statements with 

the intent to cheat investors.” Id. at 1103. 

Two recent federal district court cases reflect this understanding that 

Lorenzo merely clarifies a type of additional conduct beyond misrepresentation 

that satisfies the traditional requirements of Rule 10b-5(a) and (c). In SEC v. 

SeeThruEquity, LLC, the court allowed a complaint alleging “scheme” liability 

predicated on misstatements to survive a motion to dismiss. 18 Civ. 10374 

(LLS), 2019 WL 1998027, at *5 (S.D.N.Y. 2019). However, the court pointed to 
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an allegation that the defendants had disseminated numerous false 

statements. In addition, it observed that “[t]he complaint alleges that the 

defendants’ entire business model, beyond any misstatements or omissions, is 

deceptive.” Id. (emphasis added). That is, the Southern District of New York 

appears to recognize that some conduct beyond misstatement or omission is 

still required, following Lorenzo, to claim liability under Rule 10b-5 (a) or (c). 

Lorenzo simply means that dissemination will satisfy that requirement. And in 

EnSource Investments, LLC v. Willis, the court found that Lorenzo did not 

permit private plaintiffs to bring a Rule 10b-5 (a) or (c) action because they did 

not “argue that [the defendants] disseminated any false statements.” 3:17-cv-

00079-H-LL, 2019 WL 6700403, at *13 (S.D. Cal. 2019). 

The Lorenzo Court expressly limited its holding and reasoning to 

dissemination. It explained, “Janus would . . . preclude liability . . . where an 

individual neither makes nor disseminates false information.” Id. (emphasis in 

original). This understanding of the rule preserves the essential existing 

structure of private securities laws, where Janus neatly divides primary actors 

who are subject to liability from those too far removed to have ultimate 

authority over a statement, while also ensuring that those who actively 

participate in fraud are held accountable. 

2. Cato neither made nor disseminated any of the allegedly 
fraudulent or misleading statements, so Janus still precludes 
primary liability. 

 
To disseminate something is to share or spread it. See Merriam-Webster’s 

Collegiate Dictionary 362 (11th ed. 2003) (“to spread abroad as though sowing 
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seed; to disperse throughout”). The additional conduct sufficient for primary 

liability under Lorenzo is to share fraudulent information with another person. 

Lorenzo’s conduct illustrates this. Lorenzo personally sent an email containing 

false information to a potential investor. In doing so, Lorenzo was the but-for 

cause of the fraudulent scheme’s effectiveness on the information’s recipient.  

Not so with Cato. Cato merely drafted assurances over her own 

objections. Marconi incorporated those assurances, that he ordered her to 

draft, into a slide deck of his own creation. Alcollezione’s CFO incorporated 

those assurances into the firm’s financial statements. Marconi shared those 

documents at the annual meeting. Another individual spread those documents 

online. Cato was not the but-for cause of any statement reaching any 

shareholder. She drafted statements against her will that could have been 

amended or deleted outside of her control. And those statements reached 

investors exclusively by the actions of others. As Marconi himself told Cato, it 

would have happened “with or without” her.  

Consequently, Lorenzo is completely inapposite. There is no additional 

conduct beyond “merely participating in the drafting of a false statement made 

by another.” Lorenzo, 139 S. Ct. at 1098–99 (citing Janus, 564 U.S. at 145). 

This question is instead governed by the well-settled principles of Central Bank 

and Janus, which Lorenzo itself acknowledged.  
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B. Imposing “scheme” liability here would obliterate the important 
distinction between primary and secondary liability in a private 
cause of action, upsetting decades of well-settled precedent. 

 
Adopting this interpretation of Lorenzo and dismissing Plaintiff-

Appellant’s claim against Cato is necessary to preserve the structure of private 

securities litigation in the United States. Rule 10b-5 is promulgated under § 

10(b) of the Securities Exchange Act of 1934. So, the scope of liability under 

Rule 10b-5 is necessarily limited to the “scope of conduct prohibited by the 

statutory text.” Central Bank, 511 U.S. at 177. 

This is why Central Bank prevents private plaintiffs from bringing a claim 

on a secondary liability theory against those who aid and abet primary 

violators. The text of § 10(b) does not mention aiding and abetting liability. Id. 

at 175. To read aiding and abetting into the rule and statute would reach 

“persons who do not engage in the proscribed activities at all . . . .” Id. at 176. 

In Basic, Inc. v. Levinson, the Court explained that § 10(b) requires plaintiffs to 

demonstrate reliance on defendants’ conduct to recover. 485 U.S. 224, 243 

(1988). Central Bank explained that allowing private aiding and abetting 

liability would undermine Levinson and the text of § 10(b) because a plaintiff 

could not show reliance on the conduct of a defendant who had merely aided a 

primary violator. 

Congress endorsed this decision the following year when it enacted the 

Private Securities Litigation Reform Act. Pub. L. No. 104-67, 109 Stat. 737 

(codified at 15 U.S.C. § 78t(e) (2012)). Despite calls to create an express private 

cause of action for aiding and abetting, Congress declined, instead giving the 
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Securities and Exchange Commission the exclusive right to bring such actions. 

Stoneridge Investment Partners v. Scientific-Atlanta, 552 U.S. 148, 158 (2008).  

In Stoneridge, this Court once again affirmed this structure, holding that 

firms who knowingly participated in fraudulent transactions that ultimately 

misled investors in another firm could not be held liable in a private cause of 

action under Rule 10b-5. Id. at 153. Since these firms only aided and abetted 

the firm that deceived its investors, their “deceptive acts were not 

communicated to the public.” Id. at 159. It was not enough that the release of 

the statement was a “natural and expected consequence of respondents’ 

deceptive acts.” Id. at 160. A defendant must have communicated a fraudulent 

or misleading statement for a plaintiff to have relied on the statement, making 

them eligible to bring a claim under Rule 10b-5. 

Janus rests doctrinally in the same line of cases. This Court interpreted 

“make” for the purposes of Rule 10b-5(b) to require “ultimate authority” over 

the statement because only this interpretation “accords with the narrow scope 

we must give the implied private right of action.” 564 U.S. at 144. Any other 

reading of “make” would have destroyed Central Bank and Stoneridge because 

anyone who contributed to making a statement would be primarily liable, 

rendering aiding and abetting “almost nonexistent.” Id. at 143. So, this Court 

emphasized that an actor must do something making the fraudulent statement 

“necessary or inevitable” to be subject to private civil liability. Id. at 144 

(quoting Stoneridge, 552 U.S. at 161). 
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In sum, the distinction between primary and secondary liability under 

Rule 10b-5 is an important one that this Court has taken great care to 

preserve, and Congress has endorsed. Private plaintiffs cannot bring suit 

against those who merely assist primary violators as a matter of the text of § 

10(b) and multiple holdings of this Court. However, the SEC may choose to 

bring an enforcement action for secondary liability, so upholding this 

distinction does not risk allowing “plainly fraudulent” conduct to fall outside 

the rule, a possibility that concerned the Lorenzo court. 139 S. Ct. at 1102. 

 Plaintiff-Appellants suggest an interpretation of Lorenzo that would 

obliterate this distinction, as Justice Thomas noted in the case itself. Id. at 

1106 (Thomas, J., dissenting). If a defendant can be primarily liable under Rule 

10b-5(a) or (c) for simply participating in the drafting of a statement over which 

they lacked ultimate authority, every aiding and abetting claim that was 

formerly barred to private plaintiffs can now be re-packaged as a primary 

liability claim. This would dramatically expand the scope of private liability 

beyond every prior interpretation since Central Bank, effectively overruling 

Janus and Stoneridge. 

 Lorenzo itself was an action brought by the SEC, so this Court did not 

have to squarely address this question. But this Court’s clear recognition that 

“Janus would remain relevant . . . where an individual neither makes nor 

disseminates false information” rules out the possibility that it intended to 

overrule the existing law on this question. Id. at 1103 (emphasis deleted). 

Consistent with that understanding, this Court should now hold that 
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something other than merely aiding and abetting a fraudulent statement is 

required for primary liability under Rule 10b-5. 

C. Cato is not otherwise subject to liability under Rule 10b-5 (a) or 
(c) because she did not participate in any conduct beyond the 
alleged misrepresentations. 

 
With this understanding of Lorenzo, this Court should uphold the 

decision of the Fourteenth Circuit below and dismiss the action against Cato. If 

Cato cannot be liable simply for drafting the statements at Marconi’s direction, 

Plaintiff-Appellants have alleged nothing else which would prove “participation 

in an illegitimate, sham, or inherently deceptive transaction where the 

defendant’s conduct or role has the purpose and effect of creating a false 

appearance,” a typical requirement for maintaining a “scheme” liability action 

under Rule 10b-5 (a) or (c). SEC v. Goldstone, 952 F.Supp.2d 1060, 1205 (D. 

N.M. 2013) (citing SEC v. St. Anselm Exploration Co., 936 F. Supp. 2d 1281, 

1299 (D. Colo. 2013)). 

The text of Rule 10b-5(a) prohibits the “employ” of “any device, scheme, 

or artifice to defraud.” 17 C.F.R. § 240.10b-5. This Court defined three of those 

terms in Lorenzo. “Device” means “that which is . . . formed by design.” 

Lorenzo, 139 S. Ct. at 1101. “Scheme” means “project, plan, or program of 

something to be done.” Id. And “artifice” means “an artful stratagem or trick.” 

Id. The same dictionary used by the Court in Lorenzo defines “employ” as “to 

make use of.” Webster’s New International Dictionary 274 (2d. ed. 1934).  

These words all connote intent. To form something by design, plan 

something, use a stratagem, or make use of something all require an 
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underlying purpose. This Court has recognized that “device, scheme, and 

artifice all connote knowing or intentional practices.” Aaron v. SEC, 446 U.S. 

680, 696 (1980). Schemes covered under this rule have historically been 

intentionally fraudulent activities that did not involve misstatements, for 

example, market manipulation, excessive price markups, or secretly 

exchanging price information between brokers to make it appear that quotes 

had come from an independent source. See Kelly, 817 F. Supp. 2d. at 344. 

Plaintiff-Appellants have not alleged that Cato acted with intent to 

deceive anyone. She is not accused of planning, designing, devising, or 

strategizing. Cato is solely accused of helping to draft the statements at 

Marconi’s insistence. Cato wrote words that her superiors later used in ways 

that may have operated fraudulently on investors. She did not do anything 

“distinct from an alleged misstatement.” Kelly, 817 F. Supp. 2d. at 344. 

Consequently, Plaintiff-Appellants have failed to state a claim for primary 

liability under Rule 10b-5(a). 

The text of Rule 10b-5(c) proscribes “engag[ing] in any act, practice, or 

course of business which operates . . . as a fraud or deceit on any person.” 17 

C.F.R. § 240.10b-5. This section is facially broader, but it still fails to describe 

the allegations against Cato. “Operate” means “to produce [an] effect.” 

Webster’s New International Dictionary 555 (2d. ed. 1934). Cato is accused of 

drafting a statement that was delivered only internally to her boss. This act 

alone did not produce an effect of fraud or deceit on any person. The 

statements operated with fraud or deceit, if at all, only after Marconi and 
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others inserted them into investor materials and disseminated them to the 

public, acts totally disconnected from Cato’s control.  

So, there is a textual basis here for upholding the traditional requirement 

that “scheme” liability be predicated on something “distinct from an alleged 

misstatement.” Kelly, 817 F. Supp. 2d at 344. Plaintiff-Appellants have alleged 

nothing more than aiding and abetting of a fraudulent or misleading statement. 

In an attempt to circumvent the long-standing bar on private plaintiffs bringing 

such actions, they have re-packaged their claim under a “scheme” liability 

theory. Faithful adherence to statutory text and decades of precedent requires 

that their claim be dismissed for failure to state a claim. 

 
PRAYER FOR RELIEF 

 
 For the foregoing reasons, Ava Cato respectfully requests that both 

holdings of the lower court be AFFIRMED. We ask this Court to hold (1) that 

domesticity alone is insufficient for extraterritorial application of Section 10(b), 

and (2) that a subordinate employee who neither made nor disseminated a 

statement can be subject to primary liability in a private cause of action under 

a Rule 10b-5 (a) or (c) “scheme” liability theory. Consequently, we ask that 

Defendant-Respondent’s motion to dismiss be GRANTED. 

 

        Respectfully Submitted, 
 
        /s/ Team R03    
          
        Counsel for the Respondents 
        March 02, 2020 
 


