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Questions Presented 
 

1. Whether the determination that a transaction is domestic is sufficient for 

the extraterritorial application of Section 10(b). 

2. Whether an employee who, at the insistence of a superior, inserts a false or 

misleading statement into investor materials, is subject to primary liability 

under Rule 10b-5(a) or (c), even if that individual is not the maker of the 

statement for purposes of Rule 10b-5(b). 
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Statutory and Regulatory Provisions 
 

This case presents a question of the interpretation of 15 U.S.C. § 78j(b) 

and 17 C.F.R. § 240.10b-5.  The relevant text is reproduced in the appendix. 

Statement of the Case 
 

In 2009, Gianni Marconi (“Marconi”) and Benny Factor (“Factor”) 

partnered to start the Italian wine-and-spirits company, Alcollezione. R. at 1–2. 

Marconi and Factor became CEO and CFO respectively. Id. at 3. The founders 

then hired an Italian citizen, Ava Cato (“Cato”), to be their General Counsel. Id. 

at 2. Cato helped the founders establish the company’s headquarters in Milan, 

Italy and structure the company as an Italian corporation. Id.  

In 2011, the founders decided on an initial public offering (“IPO”) limited 

exclusively to Italy. Id. at 2–3. In preparation the company launched an 

“Investor Relations” section on its website where it would post financial 

statements, corporate disclosures, and other investor materials in Italian and 

English. Id. at 3. The company then closed their public offering of 20,000,000 

shares of common stock listed on the Borsa Italiana—the Italian stock 

exchange. Id. Marconi and Factor kept their shares and remained the majority 

shareholders of Alcollezione. Id. 

By 2016, the company’s products grew in popularity in Europe and 

expanded into the United States. Id. On one trip back to the U.S., the trio 

encountered Doris Schutt—an investment banker at Hansen Bank and Trust 

and one of Factor’s acquaintances. Id. During that encounter, Schutt suggested 

the company attempt to access capital markets in the United States through 
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American Depository Receipts (“ADRs”). Id. Marconi refused that suggestion. Id. 

He wanted to avoid more active involvement in American business. Id. 

In light of Marconi’s rejection, Schutt later called Marconi to inform him, 

as a polite gesture, that she was considering using her position as an 

investment banker to register an unsponsored Alcollezione ADRs. Id. at 4. 

Marconi neither encouraged nor discouraged her idea. Several weeks later, 

Schutt’s company filed to register unsponsored Alcollezione ADRs without any 

involvement by Alcollezione, the founders, or Cato. Id. 

In 2017, the three Alcollezione executives met to prepare for the 2017 

Annual Shareholders Meeting (the “Annual Meeting”). Id. at 4–5. Marconi 

suggested the company produce a new spiked mineral water product to keep 

up with consumer trends. Id. at 5. All three thought that this was a good idea. 

Id. Cato began researching Italy’s regulatory landscape. Id. 

Anticipating that investors would require assurances that the product 

would comply with regulations, Marconi solicited Cato’s advice ahead of the 

Annual Meeting. Id. Cato told Marconi that compliance with regulations was 

“unlikely in the short-term.” Id. Nevertheless, Marconi conveyed that he wanted 

to include assurances in his slide deck that the spiked mineral water would 

comply with regulations in the short-term stating that the assurances would 

“happen[] with or without you.” Id. In response, Cato drafted the assurances 

stating the product would be approved and ready for market in the second 

quarter of 2018. Id. at 6. These assurances were inserted into the Marconi’s 

slide deck and footnoted in the Factor’s pro-forma financial statements. Id. 
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Marconi delivered his slide deck and the financial statements at the Annual 

Meeting; the two documents were also posted to the company website. Id. 

On March 14, 2018 all production of the spiked mineral water halted due 

to noncompliance. Id. The stock price fell 29% and the ADR price dropped 

almost 27%. Id. Thereafter, the executives stepped down from their roles. Id. 

Robert “Bobby” Maxelrod, a Connecticut-based manager of Maxe Capital, 

and other hedge fund managers with unsponsored Alcollezione ADRs 

(collectively “Petitioners”) sued the founders and Cato in the District Court of 

Fordham. Id. at 7. They alleged that Cato committed securities fraud in 

violation of § 10(b) of the Securities Act of 1934, 15 U.S.C. § 78j(b), (the 

“Exchange Act”) and Rule 10b-5 thereunder. 17 C.F.R. § 240.10b-5 (hereinafter 

“Rule 10b-5”). Id.  

In response, the founders and Cato filed separate motions to dismiss. Id. 

The District Court granted Factor’s motion but denied Marconi and Cato’s. Id. 

at 8. Marconi then settled. Id. Cato’s argument that she could not be held 

primarily liable, was rejected by the court stating that she was the 

disseminator of the Marconi’s allegedly false or misleading statements. Id. 

Cato appealed and the Fourteenth Circuit reversed. The appellate court 

held that (1) the transaction in question is so predominantly foreign as to 

preclude the application of § 10(b) and (2) the appellees failed to allege a 

primary violation against Cato because she was not a disseminator. This Court 

granted certiorari on both issues presented. 
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Standard of Review 

Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a plaintiff’s 

complaint “must contain sufficient factual matter, accepted as true, to state a 

claim for relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). A court’s decision on a motion to dismiss is reviewed de novo. Mitchell v. 

Medtronic, Inc., 684 F. App’x 624, 625 (9th Cir. 2017). 

Summary of Argument 

The Fourteenth Circuit’s decision below reasonably applied the limited 

scope of § 10(b) and Rule 10b-5 and should be affirmed for two reasons. First, 

the Exchange Act should not even apply. In Morrison v. National Australia Bank 

Ltd., this Court made clear that § 10(b) should not be given extraterritorial 

application. 561 U.S. 247, 265-66 (2010). The Court sought to avoid 

interference with foreign securities regulation that application of § 10(b) abroad 

would produce. Id. at 269. Thus, the Court clarified that 10(b) cannot apply to 

a company unless it involves the domestic purchase or sale of a security. Id. at 

273. Courts remain divided, however, as to whether the inquiry ends with 

domesticity. The court below correctly determined that the mere presence of a 

domestic transaction alone is insufficient to maintain Morrison’s reasoning. A 

rule making the statute applicable whenever the plaintiff's suit involves a 

domestic transaction, regardless of the foreignness of the defendant’s alleged 

violation, would undermine Morrison’s insistence that § 10(b) has no 

extraterritorial application. Here, this Italian company was wholly uninvolved 
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with the domestic transaction at issue and its actions were so predominantly 

foreign as to make application of the Exchange Act impermissible.  

And even if the Exchange Act applied, Cato’s actions fall outside its 

scope. A primary-secondary distinction remains necessary to properly enforce 

the limited private rights of action under the Exchange Act. This distinction 

stems from § 10(b), Rule 10b-5, this Court’s well-established precedent, and 

deliberate Congressional choices. Although this Court’s decision in Lorenzo v. 

SEC, 139 S. Ct. 1094 (2019), alters that historically clear distinction, that 

alteration should remain limited. While an individual who sends false 

statements directly to investors could be primarily liable for dissemination, 

holding Cato as a disseminator runs counter to the established primary-

secondary distinction enshrined into securities law. For these independently 

sufficient reasons, this Court should affirm the decision below. 

Argument 

I. A DOMESTIC TRANSACTION ALONE IS INSUFFICIENT TO RENDER A FOREIGN COMPANY 
SUBJECT TO THE § 10(B) OF THE SECURITIES EXCHANGE ACT. 

 
The Fourteenth Circuit correctly determined that Alcollezione and its 

employees were not subject to § 10(b) of the Securities Exchange Act. Section 

10(b) and Rule 10b-5 combine to prohibit any act or omission resulting in 

fraud or deceit in connection with the purchase or sale of any security. 15 

U.S.C. § 78j(b); 17 C.F.R. § 240.10b–5. This Court, in Morrison, determined 

that 10(b) cannot apply to a company unless it involves the purchase or sale of 
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a security listed (1) “on an American stock exchange,” or (2) “any other security 

in the United States.” 561 U.S. 247, 273 (2010).  

The second prong of the Morrison test is at issue here. Although Morrison 

makes clear that a domestic transaction is a necessary step for determining 

whether 10(b) applies to a foreign company, it should not be sufficient alone to 

bring a predominantly foreign company under the Exchange Act. The Second 

and Fourteenth Circuits reflect this conclusion. Both courts determined that 

the Morrison transaction test creates an independent inquiry of whether the 

Exchange Act could apply if the claim relates to a domestic transaction. 

Parkcentral Glob. Hub Ltd. v. Porsche Auto. Holdings SE, 763 F.3d 198, 216 (2d 

Cir. 2014); R. at 9. But if a domestic transaction occurred, the courts still 

consider whether the company’s actions were sufficiently domestic to permit 

application of 10(b). Parkcentral, 763 F.3d at 216; R. at 14. This brief will refer 

to that inquiry as the “sufficiency test.” 

Under the sufficiency test, the court below recognized that the 

transaction at issue was predominantly foreign and the Exchange Act should 

not apply. R. at 16. The result below was correct based on the presumption 

against extraterritoriality, the principles underlying Morrison, and the nature of 

the actions giving rise to the domestic transaction in this case. And, contrary to 

the Petitioners’ position, a bright-line rule is not necessary to apply Morrison. 

Accordingly, this Court should maintain that a domestic transaction alone is 

insufficient to enforce the Exchange Act’s limitations. 
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A. Application of § 10(b) should always be guided by the presumption 
against extraterritoriality. 
 
Section 10(b)’s text controls its scope. Morrison, 561 U.S. at 261, n.4. The 

Supreme Court clarified that scope and its limits in Morrison. Id. at 255–73. In 

Morrison, a group of Australian plaintiffs sued Australia Bank Limited in the 

Southern District of New York, alleging fraudulent misconduct involving 

securities transactions on foreign exchanges. Id. at 251. The question was 

whether § 10(b) extended to such a lawsuit. Id.  

Morrison interpreted 10(b)’s reach in light of the “presumption against 

extraterritoriality.” Id. at 255 (citing EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 

248 (1991) (“Aramco”)). This “longstanding principle” maintains that “legislation 

of Congress, unless a contrary intent appears, is meant to apply only within 

the territorial jurisdiction of the United States.” Id. (quoting Aramco, 499 U.S. 

at 248). And under this presumption, “[w]hen a statute gives no clear 

indication of an extraterritorial application, it has none.” Id.  

Applying the presumption to § 10(b), the Court observed that “[o]n its 

face, § 10(b) contains nothing to suggest it applies abroad.” Id. at 262. The 

Court also “reject[ed] the notion that the Exchange Act reaches conduct in this 

country affecting exchanges or transactions abroad” because “[t]he probability 

of incompatibility with the applicable laws of other countries is so obvious that 

if Congress intended such foreign application ‘it would have addressed the 

subject of conflicts with foreign laws and procedures.’” Id. at 269 (quoting 

Aramco, 499 U.S. at 256). That presumption always applies. “Rather than 
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guess anew in each case, we apply the presumption in all cases, preserving a 

stable background against which Congress can legislate with predictable 

effects.” Id. at 261.  

Taken as a whole, the Court’s interpretation demonstrates a reaffirmed 

commitment to the presumption against extraterritoriality and limiting the 

Exchange Act’s reach. Because of that limitation, the Supreme Court held that 

§ 10(b) and Rule 10b-5 apply only to “transactions in securities listed on 

domestic exchanges, and domestic transactions in other securities.” Id. at 267. 

But the Court’s reasoning extends beyond this threshold inquiry. 

B. Courts must look beyond the mere presence of a domestic 
transaction to uphold Morrison and the presumption against 
extraterritoriality.  
 
In response to Morrison, courts must prevent § 10(b)’s application 

extraterritorially in transnational circumstances while preserving Congress’ 

intended domestic protections. The Fourteenth and Second Circuits adhere to 

Morrison by ensuring sufficient connection to domestic markets, beyond a mere 

transaction, before applying the Exchange Act. Conversely, focusing exclusively 

on the single factor of whether a domestic transaction occurred—what this 

brief will refer to as the “single-factor test”—creates inconsistency with Morrison 

and the presumption against extraterritoriality.  

1. The sufficiency test used below facilitates Morrison’s underlying 
purpose and the presumption against extraterritoriality. 

 
The presumption against extraterritoriality animated Morrison. By 

interpreting 10(b) in light of the presumption against extraterritoriality, 
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Morrison significantly limited the degree to which § 10(b) and Rule 10b-5 

extend to transnational transactions. But the Court’s reasoning also 

articulated principles that counsel against applying 10(b) to any predominantly 

foreign company, regardless of whether a domestic transaction occurred.  

First, the Court required a domestic transaction to “avoid” the 

“interference with foreign securities regulation that application of § 10(b) 

abroad would produce.” Id. at 269-70. Applying federal law extraterritorially 

would violate principles of comity and prove incompatible with foreign law. Id. 

at 269. And the Morrison Court highlighted potential incompatibility by listing 

several ways that regulation may differ abroad, including “what constitutes 

fraud, what disclosures must be made, what damages are recoverable, what 

discovery is available in litigation, what individual actions may be joined in a 

single suit, what attorney’s fees are recoverable, and many other matters.” Id. 

Thus, courts must ensure that applying the Exchange Act to a company does 

not create incompatibility with foreign regulation. See Parkcentral, 763 F.3d at 

215 (discussing this “corollary” of the presumption against extraterritoriality).  

Also, Morrison’s more muscular interpretation of the presumption 

recognized that U.S. activity may occur, but the presumption’s operation never 

ceases. The Court observed that it would be “a rare case of prohibited 

extraterritorial application that lacks all contact with the territory of the United 

States,” and added that “the presumption against extraterritorial application 
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would be a craven watchdog indeed if it retreated to its kennel whenever some 

domestic activity is involved in the case.” Morrison, 561 U.S. at 266. 

The sufficiency test satisfies both interests. It creates a release valve for 

domestic transactions that more appropriately involve foreign regulation by 

examining the predominance of a company’s U.S. conduct underlying the 

transaction at issue. A company must still sufficiently subject themselves to 

the statute. This alleviates the incompatibility problem of governing 

predominantly foreign companies with U.S. securities laws. Also, the additional 

inquiry coincides with Morrison’s animating concern of limiting the Exchange 

Act’s application extraterritorially—even when some domestic conduct occurs. 

Morrison’s language also supports this test’s more exacting scrutiny. The 

Court noted that “it is in our view only transactions in securities listed on 

domestic exchanges, and domestic transactions in other securities, to which 

§ 10(b) applies.” Id. at 267 (emphasis added). The Court never said that an 

application of § 10(b) will be deemed domestic whenever such a transaction is 

present. And the Court observed that “[n]ot deception alone, but deception with 

respect to certain purchases . . . is necessary for a violation of the statute.” Id. 

at 272 (emphasis added). The single-factor test contradicts these principles. 

2. The single-factor test undermines Morrison and the presumption 
against extraterritoriality. 

Petitioners advocate for applying Morrison’s transaction requirement as 

the end of the extraterritoriality inquiry. For courts rejecting Parkcentral, 

application of § 10(b) turns solely on the presence of a domestic securities 
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transaction, regardless of the predominance of foreign conduct, the effect on 

foreign exchanges, and the interference with securities regulation in foreign 

nations. See Stoyas v. Toshiba Corp., 896 F.3d 933, 950 (9th Cir. 2018), cert. 

denied sub nom. Toshiba Corp. v. Auto. Indus. Pension Tr. Fund, 139 S. Ct. 2766 

(2019). These courts therefore ignore all other facts about the company and 

transaction at issue. But this single-factor test runs contrary to Morrison.  

First, making a domestic transaction sufficient alone would be 

overinclusive. Morrison’s underlying assumption was that its test would limit 

extraterritorial application, not expand it. Yet, as the Second Circuit recognized 

in Parkcentral, a stilted “geography” test will sometimes disregard Morrison’s 

emphasis on avoiding extraterritorial application and interference with foreign 

regulation. 763 F.3d at 215–16. It would require courts to apply the statute to 

wholly foreign activity clearly subject to regulation by foreign authorities just 

because a plaintiff in the United States made a domestic transaction—even if 

the foreign defendants were completely unaware of it. Id.  

Second, applying 10(b) based solely on a single factor creates potentially 

limitless reach to a demonstrably limited statute. Regardless of any efforts to 

avoid being subject to U.S. securities laws and litigation, a foreign issuer could 

be exposed to lawsuits under the Exchange Act based on third-party 

transactions in the United States. But allowing this result does more than 

encourage opportunistic plaintiffs. This test would allow plaintiffs to use 

securities law as a sword rather than a shield. No matter a foreign defendant’s 

efforts to keep its securities from being sold in the U.S., the independent 
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actions of depositary banks selling on over-the-counter markets could create 

liability. Allowing plaintiffs to bring any foreign defendant under the scope of 

the Exchange Act amounts to “economic imperialism.” See Kun Young Chang, 

Multinational Enforcement of U.S. Securities Laws: The Need for the Clear and 

Restrained Scope of Extraterritorial Subject-Matter Jurisdiction, 9 FORD. J. CORP. 

& FIN. L. 89, 104 (2004). Worse yet, it would be judicially manufactured 

economic imperialism. And this development would be inconsistent with the 

spirit and law of Morrison because it would effectively force the presumption 

against extraterritoriality to “retreat to its kennel.” See 561 U.S. at 266. 

Accordingly, applying § 10(b) to foreign conduct simply because a 

plaintiff in the U.S. makes a domestic purchase would turn Morrison on its 

head. The principled limitations the Court mandated in the statute’s text 

necessarily extends beyond the singular consideration of where the transaction 

occurred. The sufficiency test achieves that goal and coincides with Morrison as 

a result. The facts of this case supply further support.  

C. The transaction at issue here was so predominantly foreign that 
application of § 10(b) would be untenable.  
 
Under the sufficiency test, courts both: (1) determine whether a domestic 

transaction occurred under Morrison; and (2) examine the foreign nature of the 

transaction. Petitioners’ purchase of an unsponsored ADR from a bank in the 

U.S. is likely sufficient to satisfy a “domestic transaction” under the second 

prong of the Morrison threshold test because Petitioners’ incurred “irrevocable 

liability” and “title was transferred within the United States.” See Absolute 
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Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d 60, 67 (2d Cir. 2012). But, 

as the court below explained, the transaction was “so predominantly foreign” as 

to make applying § 10(b) contrary to Morrison and the presumption against 

extraterritoriality. R. at 9.  

The only thread connecting Alcollezione to the domestic transaction was 

the unsponsored ADRs Petitioners purchased. ADRs are a type of security 

whose value is the product of a foreign stock’s price. See SECURITIES AND 

EXCHANGE COMMISSION, INVESTOR BULLETIN: AMERICAN DEPOSITORY RECEIPTS 1. Two 

importantly different categories of ADRs exist: sponsored and unsponsored. Id. 

Sponsored ADRs require the involvement of a foreign company. Id. at 1–2. 

Conversely, unsponsored ADRs exist entirely without the involvement of the 

foreign company. Id. at 2. This distinction was relevant for the district court in 

In re Volkswagen "Clean Diesel" Mktg., Sales Practices, & Prod. Liab. Litig., 

which held that a company was subject to the U.S. Exchange Act because, by 

sponsoring an ADR program, it “took affirmative steps to make its securities 

available to investors here in the United States.” No. 2672 CRB (JSC), 2017 WL 

66281, at *6 (N.D. Cal. Jan. 4, 2017).  

Here, Alcollezione had no such involvement or control with the 

transaction at issue. Hansen Bank and Trust registered the unsponsored 

Alcollezione ADRs. The ADRs traded over the counter, and investors, like 

Petitioners’, purchased the securities by phone through hedge fund managers 

with the assistance of Hansen. Alcollezione remained wholly uninvolved with 

the solicitation and sale of these securities. And the company’s conduct related 
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to this lawsuit was similarly foreign—the statements were made in Italy, by 

Italian residents, and to Italian shareholders. In fact, every relevant fact 

besides Petitioners’ unilateral decision to purchase unsponsored ADRs 

occurred in Italy. 

Although the purchasers and sellers of the unsponsored ADRs here may 

have incurred “irrevocable liability” in the United States and been exposed to 

the U.S. Exchange Act, nothing about those domestic transactions provides 

any link to Alcollezione. It played no role in those transactions. Alcollezione 

explicitly avoided conducting business in the U.S., despite offers and 

potentially profitable opportunities. Thus, to the extent § 10(b) looks to protect 

“purchases and sales of securities explicitly solicited by the issuer in the U.S.,” 

that is not at issue here. Elliott Assocs. v. Porsche Automobil Holding SE, 759 F. 

Supp. 2d 469, 476 (S.D.N.Y. 2010), aff’d sub nom. Parkcentral, 763 F.3d at 198 

(emphasis added). And if Congress intended such foreign application, it would 

have addressed the subject in the statute. Morrison, 561 U.S. at 269. 

Still, the dissent “cherry-picks” two facts related to the transaction itself 

that it argued made the company’s conduct domestic: (1) the allegedly 

fraudulent statements were posted in English (as well as Italian); and (2) the 

company’s failure to establish its own sponsored ADRs to prevent the creation 

of the unsponsored ADRs. R. at 29. These arguments are unconvincing. As to 

the first, the company’s two founders are from the U.S. and English is a 

common business language used throughout the world. As for the second, 

involvement by omission hardly provides a basis for maintaining that the 
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company was affirmatively involved in the domestic transaction at issue. 

Neither argument justifies applying 10(b) here. 

Simply put: this company has Italy written all over it. Because 

Alcollezione did not sponsor the ADRs or otherwise enter the U.S. securities 

market, foreign regulation would be more appropriate. The application of 

§ 10(b) to the Alcollezione would implicate the incompatibility of U.S. and 

foreign laws. Therefore, turning a blind eye to the facts of this case creates an 

incongruent result. The sufficiency test protects against that outcome. 

D. A bright-line rule is not necessary to faithfully apply Morrison.    

Opponents of the sufficiency test claim it revives the “conduct” and 

“effects” test that Morrison criticized for its vagueness and unpredictability. See, 

e.g., Stoyas, 896 F.3d at 950. Conversely, advocates for the single-factor test 

praise the uniformity of their bright-line rule. See, e.g., R. at 27 (Newman, J., 

dissenting in part). These arguments are unconvincing for several reasons.  

First, this criticism takes Morrison’s language out of its context. True, 

Morrison was concerned with vagueness and unpredictability in lower courts’ 

tests. 561 U.S. at 260–62. But that should not be separated from its criticism 

of these tests’ atextual application. For example, application of § 10(b) would 

previously be premised upon some “effect” on American securities markets or 

investors or significant “conduct” in the United States. Id. at 257 (citing SEC v. 

Berger, 322 F.3d 187, 192–193 (2d Cir. 2003)). Morrison criticized this 

jurisprudence for its failure to prevent inappropriate extraterritorial extension 

of § 10(b). Id. at 261. This criticism had nothing to do with the courts’ 
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employment of a flexible test. If the Morrison Court sought to prevent any use of 

other factors, it would have made it unmistakably clear. And Morrison already 

cured the principal error of the conduct and effects tests by creating an 

extraterritorial “floor” and requiring a domestic transaction as a threshold 

inquiry. That floor remains. Thus, the sufficiency test does not revive the 

conduct and effects test by looking beyond mere geography.  

Next, courts should not be presumed unable to properly administer this 

sufficiency test. In fact, this Court, in Kiobel v. Royal Dutch Petroleum Co., 569 

U.S. 108 (2013), has construed Morrison and its presumption against 

extraterritoriality in a manner that calls for employment of a flexible, multi-

factor analysis. The Court stated that claims under the Alien Tort Statute could 

be domestic under Morrison, even if based on foreign conduct, if they “touch 

and concern the territory of the United States . . . with sufficient force to 

displace the presumption against extraterritorial application.” Id. at 124–25. 

Whether foreign acts “touch and concern” the territory of the United States 

with sufficient force is not a question susceptible to resolution by any bright-

line, single-factor test. Unremarkably, courts could misuse the sufficiency test 

to “cherry-pick” facts. See R. 29 (Newman, J., dissenting in part) (stating that 

courts using the sufficiency test “can cherry-pick facts to allow §10(b) to apply 

or not”). But any test could be misused. That does not make it a legally correct 

analysis. And assuming courts are incapable of administering anything but 

bright-line tests is unnecessarily demeaning.  
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Also, the single-factor test generates its own unpredictability. Foreign 

companies need clear rules to avoid being arbitrarily subject to the Exchange 

Act. A test focusing exclusively on the location of a transaction allows third 

parties to bring any foreign company under the Exchange Act regardless of 

their involvement with the transaction. And the limitless reach of Section 10(b) 

under the single-factor test threatens to significantly increase securities 

litigation for all foreign defendants—an adverse result that this Court found 

unacceptable. See Morrison, 561 U.S. at 270. 

In the end, an incorrect interpretation of the statute does not make it 

correct just because it is easier. The logical upshot of an entirely bright-line 

rule would allow ingenuity to bring a foreign defendant under U.S. securities 

laws. A test so insensitive to market changes is overinclusive, compelling 

application of § 10(b) to conduct far more appropriately covered by foreign law. 

Morrison plainly forbids that result. For these reasons, this Court should affirm 

the decision below that § 10(b) does not apply.   

II. PRIMARY LIABILITY UNDER § 10(B) IS INAPPLICABLE TO CATO. 
 

To the extent U.S. Securities laws apply, Petitioners failed to establish a 

privately actionable violation of § 10(b) of the Exchange Act and Rules 10b-5(a) 

or (c) thereunder. Even accepting all factual allegations as true, securities law 

distinguishes between primary and secondary liability. Further, while Lorenzo 

may have extended the scope of primary liability, that extension remains 

narrow and Cato was not a disseminator of false or misleading statements.  
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A. Securities law creates a critical distinction between primary and 
secondary liability.  

 
The distinction between primary and secondary liability under Rule 10b-

5 must be viewed within the context of the statutory and regulatory framework 

of securities law and this Court’s precedents. Failure to do so imposes potential 

liability on all individuals who otherwise would merely be secondary actors. 

This includes attorneys, analysts, bankers, and accountants even where they 

are not the “maker” of a materially false or misleading statement for the 

purposes of §10(b) and Rule 10b-5. See Janus Capital Group v. First Derivative 

Traders, 564 U.S. 135, 142-43 (2011).  

1. The statutory and regulatory texts support the primary-
secondary distinction.  

“The starting point in every case involving construction of a statute is the 

language itself.” Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197 (1976). This is 

especially true when interpreting § 10(b). See Cent. Bank of Denver v. First 

Interstate Bank of Denver, 511 U.S. 164, 174 (1994). Thus, liability under Rule 

10b-5 “does not extend beyond the conduct encompassed by § 10(b)’s 

prohibition.” U.S. v. O’Hagan, 521 U.S. 642, 651 (1997).  

Section 10(b) “makes it unlawful to ‘use or employ . . . any manipulative 

or deceptive device or contrivance in contravention of Commission rules and 

regulations.” Lorenzo v. SEC, 139 S. Ct. 1094, 1100 (2019) (citing 15 U.S.C. § 

78j(b)). From this authority, the Commission promulgated Rule 10b-5 and 

subsections (a) and (c) covering so-called “scheme liability” which prohibits 

“employ[ing] any device, scheme, or artifice to defraud” and “engag[ing] in any 
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act, practice, or course of business which operates or would operate as a 

fraud.” 17 C.F.R. § 240.10b-5 (2018). These statutory and regulatory provisions 

define the SEC’s antifraud enforcement power. 

But the statute and regulations limit private rights of action even more. 

Namely, a plaintiff may not maintain an aiding and abetting suit. See Cent. 

Bank of Denver, 511 U.S. at 191. Section 10(b) specifically “does not include 

giving aid to a person who commits a manipulative or deceptive act.” Id. at 177.  

And a court cannot create liability for acts which “are not themselves 

manipulative or deceptive within the meaning of the statute.” Id. at 177-78.  

The text’s distinction makes sense as a practical matter. Extending 

primary liability to any person who assists with the making of a statement that 

turns out to be a misstatement or fraudulent would be “subject not only to SEC 

enforcement, but private lawsuits.” Lorenzo, 139 S. Ct. at 1110 (Thomas, J., 

dissenting). Such a decision would result in expansive discovery and 

uncertainty, which “could allow plaintiffs with weak claims to extort 

settlements” out of companies and individuals. Stoneridge Inv. Partners v. 

Scientific-Atlanta, Inc., 552 U.S. 148, 163 (2008). Moreover, this would raise the 

costs of doing business as parties seek to protect themselves from the 

increased threat of litigation and would deter “[o]verseas firms with no other 

exposure to our securities laws from doing business here.” Id. at 164. 
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2. Precedent confirms the primary-secondary distinction’s 
importance. 

A primary violator is a person with ultimate control and authority over 

alleged misconduct and who is independent from other persons who may have 

participated in the fraud. See Cent. Bank, 511 U.S. at 191. Congress implicitly 

approved this Court’s holding in Central Bank, which underscored the primary-

secondary distinction for § 10(b) and Rule 10b-5. Accordingly, holding Cato 

primarily liable in a private action runs counter to that acknowledged 

distinction, given her lack of ultimate control.  

In Central Bank, following a public building authority’s default on bonds 

secured by assessment liens, this Court decided against allowing private 

plaintiffs to maintain an aiding and abetting suit against a bank that served as 

a trustee for the bond issuance. Id. at 166, 191. This Court reasoned that 

Congress knows how to provide a private damages remedy and would have 

done so expressly in § 10(b). Id. at 184. The fact that “Congress chose to 

impose some forms of secondary liability, but not others, indicates a deliberate 

congressional choice.” Id. Further, this Court questioned the idea of private 

parties enforcing aider and abettor liability in pursuit of an implied right of 

action. Id. at 170.  

Congress confirmed this idea. One year after Central Bank, Congress 

amended the Exchange Act with the Private Securities Litigation Reform Act 

(“PSLRA”). The PSLRA clarified that a secondary actor could only be liable to 

the same extent as the primary violator in actions brought “by the Commission” 

for “knowingly or recklessly providing substantial assistance to another.” 15 
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U.S.C. § 78t(e) (2018) (emphasis added). This language also highlights that 

“substantial assistance” constitutes secondary liability as a derivative action of 

primary liability. Therefore, individuals who “provide ‘substantial assistance’ to 

the making of a statement but do not actually make it” may face an 

enforcement action by the SEC, but not private parties. Janus, 564 U.S at 143.  

That deliberate drafting choice must have meaning. Congress thus did 

not afford private plaintiffs the same rights as the SEC. Private plaintiffs can 

only assert a claim for primary liability. And under this historically accepted 

distinction, an individual like Cato would not be a “maker” based on her lack of 

ultimate control over the statement. Therefore, she would not be primarily 

liable or subject to a private action. Despite the Lorenzo Court’s deviation from 

this clear distinction, the result should remain the same in this case. 

B. Lorenzo’s alteration of the primary-secondary distinction should be 
limited to disseminators with control over content and delivery of 
an allegedly fraudulent statement. 

 
Lorenzo expanded the reach of primary liability to individuals who 

otherwise are aiders and abettors subject only to secondary liability. Prior to 

Lorenzo, primary liability hinged on whether “the person or entity [had] 

ultimate authority” over the statement, its content, and its communication. Id. 

at 142. Lorenzo smudged that clear line. Now, an individual without ultimate 

authority who disseminates “false statements directly to investors” with intent 

to defraud could be primarily liable. Lorenzo, 139 S. Ct. at 1101. In effect, 

Lorenzo means individuals without control over the content of a statement 
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could be considered primary violators who “made” the statement. But where 

does this leave aider and abettor liability? Only this Court can say. 

Fortunately, this case provides an opportunity to clarify that line: 

Lorenzo’s extension of primary liability under Rules 10b-5(a) and (c) should be 

limited in scope to those who have ultimate authority over content and delivery 

of false statements to investors with intent to defraud. This limitation is 

appropriate in light of Lorenzo’s language, the importance of the primary-

secondary distinction, and consistency with the element of reliance necessary 

for all private 10b-5 claims.  

1. Lorenzo’s holding is inherently limited. 

The language and facts of Lorenzo provide grounds for limiting its 

holding. In Lorenzo, the petitioner’s boss asked him to disseminate false 

information via email. Id. at 1100. In finding primary liability under 10b-5(a) 

and (c), the Court highlighted that the relevant conduct surrounding the 

dissemination was “sen[ding] false statements directly to investors, invit[ing] 

[investors] to follow up with questions, and [that he] did so in his capacity as 

vice president of an investment banking company.” Id. at 1101 (emphasis 

added). In the Court’s view, Rule 10b-5’s subsections are not mutually 

exclusive, meaning “[t]hose who disseminate false statements with intent to 

defraud are primarily liable under Rules 10b-5(a) and (c) . . . even if they are 

secondarily liable under Rule 10b-5(b).” Id. at 1102, 1104. Unfortunately, the 

Court provided little guidance on who might be considered a “disseminator” but 

noted that primary liability would be inappropriate where someone is 
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“tangentially involved in disseminating” a false statement. Id. at 1101. These 

unique facts create a possible exit ramp for the Court’s extension of primary 

liability. But, regardless, Lorenzo provides its own limiting principles.  

The Lorenzo Court noted that since rule 10b-5 captures a “wide range of 

conduct,” applying its provisions may be difficult in “borderline cases.” Id. 

When forecasting this difficulty, the Court predicted that “[p]urpose, precedent, 

and circumstance could lead to narrowing their reach in other contexts.” Id. 

Lorenzo was not one of those “borderline cases” and, unlike the current suit 

against Cato, Lorenzo represented an SEC enforcement action where 

demonstrating investor reliance on false statements is unnecessary. Id. at 

1104. Moreover, the majority underscored the continued importance of its 

holding in Janus, indicating it “would remain relevant (and preclude liability) 

where an individual neither makes nor disseminates false information.” See id. 

at 1103. Consequently, Lorenzo’s extension of primary liability under Rules 

10b-5(a) and (c) should be limited to those who have ultimate authority over 

content and disseminate false statements to investors with intent to defraud.  

2. Limiting Lorenzo to disseminators preserves the importance of 
the primary-secondary distinction.  

Dissemination of false or misleading statements to investors with intent 

to defraud by someone with ultimate authority over content may fall within the 

scope of “scheme liability” under Rule 10b-5(a) or (c). See id. at 1100. But 

expanding beyond this could allow any other person who assists with making a 

fraudulent misstatement to be primarily liable subject to both SEC and private 
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action. Id. at 1110 (Thomas, J., dissenting). Moreover, “without control, a 

person or entity can merely suggest what to say, not ‘make’ a statement in its 

own right.” Janus, 564 U.S. at 142.  

In Janus, primary liability was limited to the “make[r]” of a statement 

and “[o]ne who prepares or publishes a statement on behalf of another is not 

its maker.” Id. Lorenzo asserted that “Janus would remain relevant . . . where 

an individual neither makes nor disseminates false information,” and this 

would only be true if “the individual is not involved in some other form of 

fraud.” Lorenzo, 139 S. Ct. at 1103. If Cato’s conduct here is considered “other 

form[s] of fraud” and qualifies for primary liability under 10b-5(a) or (c), then 

Janus’s alleged preservation in Lorenzo would be illusory. Such a holding 

would undermine the primary-secondary distinction envisioned by Congress 

and this Court holding in Central Bank.  

But fidelity to both Lorenzo and Janus is possible. The holding in Lorenzo 

can represent a guardrail against dissemination of fraudulent information to 

investors, while Janus ensures that a maker of a fraudulent statement is held 

primarily liable. On the one hand, and in recognition of Janus, someone who 

“merely ‘particpat[ed] in drafting a false statement’ ‘made’ by another could not 

be held liable in a private action” under subsection (b) without something more 

such as dissemination. Id. at 1098-99. On the other, someone who does not 

“make” but “disseminates” false or misleading information to investors with 

intent to defraud could be primarily liable and, consequently, subject to private 

action under subsection (a) or (c). Id. at 1104.  
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Between these bounds, one who, like Cato, merely participated in writing 

a statement but was not the “disseminator” of the false statements should not 

be primarily liable. To hold otherwise exposes anyone who assists in making a 

fraudulent misstatement to primary liability subject to both SEC and private 

action, regardless if they have authority over content or delivery—an outcome 

that is directly at odds with the well-established primary-secondary distinction. 

3. Expanding primary liability beyond those with control over 
content undermines the element of reliance. 

Extending primary liability to tangentially involved disseminators creates 

an inconsistency with the element of reliance necessary for a 10b-5 fraud 

claim. Notably, Lorenzo was an SEC enforcement action and demonstrating 

investor reliance was unwarranted. But the majority found that even if reliance 

were relevant, Lorenzo would be primarily liable for dissemination as his 

conduct included “the direct transmission of false statements . . . intended to 

induce reliance.” Id. at 1104. In turn, Lorenzo’s holding implies that 

dissemination in a private suit still requires reliance on the false statement by 

investors. Accordingly, this Court should limit primary liability to 

dissemination to investors by someone with control over content and delivery to 

maintain the relevance of reliance. 

Broadly speaking, plaintiffs who rely on deceptive statements may have a 

private right of action. See Stoneridge, 128 S. Ct. at 769. For that reliance to be 

sufficient, however, there must be a direct causal connection between the 

defendant’s conduct and the plaintiff’s injury. Id. Since deceptive conduct can 
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be sufficient for primary liability, the receiver of false statements can 

reasonably perceive that the disseminator has control over the statement from 

the facts surrounding it. See Janus, 139 S. Ct. at 2302. A person without 

control of a statement “can merely suggest what to say” and reliance on a 

statement can only be determined from attribution within a statement or 

understood from the surrounding circumstances. Id.  

In turn, a disseminator must have control over the delivery and content 

of a false statement to sufficiently be relied upon. For example, in Lorenzo, a 

vice president who sent false statements directly to investors from his own 

email account and solicited follow-up questions was a disseminator who could 

be relied on for control of the content and delivery of the statement. See 139 S. 

Ct. at 1101. The investor’s reliance on the statement was shown from 

attribution within the statement—the defendant sent the statement from his 

business email account. Also, he invited follow-up questions and sent the 

information directly to investors. Because of this control, the receivers of the 

disseminated statement would reasonably rely on the disseminator’s accuracy 

and truthfulness. 

Contrast Mr. Lorenzo with a mailroom clerk. A mailroom clerk who 

tangentially disseminates a statement to investors controls delivery but not the 

content. A receiver may rely upon the content of the statement but not the 

mailroom clerk for the accuracy of the statement. First, a mailroom clerk has 

no attribution from within the statement. Second, the facts surrounding the 

statement would only demonstrate the clerk was involved in distributing the 
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statement to investors. This differs from a vice president who has control over 

content and delivery of the statements and, therefore, could be sufficiently 

relied upon by investors as a disseminator of information. 

Janus provided further guidance on this dissemination-reliance link by 

analogizing to a speechwriter. 131 S. Ct. at 2302. The content of the speech “is 

entirely within the control of the person who delivers it . . . [a]nd it is the 

speaker who takes credit—or blame—for what is ultimately said.” Id. One does 

not rely on the conduct of the speechwriter when interpreting the content of a 

speech. Rather, one relies on the speaker because the speaker’s credentials 

and conduct give them control over the content of the speech they deliver. See 

id. The disseminator in Lorenzo was more like a speaker than a speechwriter. 

While he did not create the false statement, he disseminated it in a way that 

investors perceived him to have control over its content and delivery. In so 

doing, he induced reliance. Thus, the test for primary liability must continue to 

incorporate reliance as a limiting principle. 

In sum, while Lorenzo extended the scope of primary liability to 

disseminators, its holding represents a high-water mark. Expanding primary 

liability beyond disseminators with control over a statement’s delivery casts the 

shadow of both SEC and private rights of action over everyone who assists in 

making a statement. Such an outcome raises the costs of doing business and 

undermines the fundamental primary-secondary distinction. Thus, Lorenzo’s 

expansion of “disseminator” liability should be limited to those who have 

ultimate authority over content and delivery of false statements to investors.  
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C. Cato is not a disseminator within the meaning of Lorenzo. 

Given the inherent limitations on what should constitute a disseminator, 

Cato comfortably falls outside the term’s scope. As stated above, only non-

makers with ultimate authority over content and delivery of false statements to 

investors should be potentially liable under a private right of action. Cato was 

neither the maker nor disseminator of information because she did not have 

control over the content or delivery of the statement.  

Under the circumstances, Cato is more like the speechwriter than the 

disseminator. At her CEO’s insistence, she wrote a false statement that was 

later included in a slide deck and footnoted in a financial disclosure. Her boss 

presented the information at the company’s Annual Meeting, disseminating the 

false statement to investors. The CEO’s conduct surrounding the dissemination 

is akin to a speaker who the audience relies on for control over the content and 

delivery of the speech. And unlike the defendant in Lorenzo, Cato did not 

deliver the false statements in question to investors; thus, the investors would 

not perceive Cato to have control over the statements.  

True, Cato, as General Counsel, has many responsibilities unlike a 

speechwriter or mailroom clerk. But senior status alone should not determine 

the issue. The relevant inquiry in light of this Court’s precedents is her role in 

the statements at issue. Based on that inquiry, the result is clear: she was not 

a disseminator with ultimate control over the content or the delivery of the 

statement. She merely helped draft the statements—like a speechwriter—for 
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the CEO to deliver. Accordingly, Cato is at most a tangentially involved aider 

and abettor of the CEO’s dissemination and should not be held primarily liable. 

D. The purported benefits that Petitioners seek do not warrant 
extending Lorenzo in this case.  

Petitioners seek further extension of Lorenzo to encompass Cato’s actions 

here. They justify that extension as an equitable appeal to ensure private 

parties maintain adequate recourse for fraudulent statements. See, e.g., R. at 

31 (DeQuinzio, J., dissenting in part) (“securities laws should not be structured 

such that private parties who are wronged are left without recourse”). This 

argument is unconvincing on multiple grounds. 

First, as stated above, extending primary liability further contradicts this 

Court’s precedents. But beyond precedent, a further extension of this doctrine 

renders virtually any person who assists with the making of a statement that 

turns out to be a misstatement “subject not only to SEC enforcement, but 

private lawsuits.” Lorenzo, 139 S. Ct. at 1110 (Thomas, J., dissenting). 

Petitioners may be correct that extending primary liability provides increased 

protection for potential plaintiffs—but only at the expense of tangentially 

involved parties. Instead, Lorenzo should represent the high-water mark for 

extension of primary liability.  

Second, Petitioners’ equitable plea rings hollow. True, in Lorenzo, the 

Court expressed concern that those who disseminate false statements with 

intent to mislead investors might “escape liability altogether.” Id. at 1104. But 

the opposite occurred here. Petitioners already settled with the company and 
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the party that actually disseminated the allegedly fraudulent statement, 

Marconi. Petitioners do not need to alter existing law to redress any harm they 

suffered; they want it to advance their financial interests. Two bites at the 

apple is sufficient. The law does not need expanded to allow a third.  

This argument’s unconvincing nature further proves the point. Primary 

liability has already extended far enough. And this case provides an 

opportunity to make that point clear. For all these reasons, this Court should 

affirm the decision below. 

Conclusion 

For all the reasons above, this Court should affirm the decision below. 

Respectfully Submitted, 
__________________/s/ 

Team R05 
Counsel for Respondent 
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Appendix 

15 U.S.C. § 78j(b) (2012): 

It shall be unlawful for any person, directly or indirectly, by the use of means 
or instrumentality of 18 interstate commerce or of the mails, or of any facility of 
any national securities exchange -- (b) To use or employ, in connection with the 
purchase or sale of any security registered on a national securities exchange or 
any security not so registered . . . any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations as the Commission 
may prescribe . . . 
 
17 C.F.R. § 240.10b-5 (2012): 
It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentality of interstate commerce, or of the mails or of any 
facility of any national securities exchange, (c) To engage in any act, practice, 
or course of business which operates or would operate as a fraud or deceit 
upon any person, in connection with the purchase or sale of any security. 
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