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QUESTIONS PRESENTED 
 

1. Whether 15 U.S.C. § 78j(b) confers jurisdiction over unsponsored 
American Depository Receipts (ADRs), a class of security 1) issued by 
domestic financial institutions 2) whose value is tied to the value of the 
stock of a company listed on a foreign stock exchange and 3) is issued 
without the involvement of said company, when the company’s officers 
make comments outside of the United States and targeted to the 
company’s foreign investors. 
 

2. Whether Rule 10b-5(a) or (c) can subject an employee to primary liability 
in a private right of action for false or misleading statements when 1) 
they were instructed by their superior to create them and insert them 
into investor materials, that 2) their superior presented them directly to 
said investors, and 3) the employee is not the maker of those statements 
under Rule 10b-5(b).  
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STATUTORY AND REGULATORY PROVISIONS 
 

This case presents a question of the interpretation of 15 U.S.C. § 78j(b), 

and 17 C.F.R. § 240.10b-5.  The relevant text is reproduced in the appendix. 

STATEMENT OF THE CASE 
 

Gianni Marconi (“Marconi”) and Benny Factor (“Factor”) founded 

Alcollezione, an alcoholic beverage business venture, in 2009.  (R. at 2).  They 

then hired Ava Cato (“Cato”), an Italian national, as their General Counsel.  (R. 

at 2).  Cato helped Marconi and Factor form the corporation in Italy as a 

Società per azioni, the Italian equivalent of a corporation.  (R. at 2).   

The company soon decided to go public, appointing Marconi as CEO and 

Factor as CFO.  (R. at 3).  In anticipation of going public, Alcollezione created 

an investor’s relations webpage and posted investor’s materials in both Italian 

and English.  (R. at 3).  Those materials included financial statements, 

corporate disclosures, and other documents. (R. at 3).  The initial public 

offering was conducted in 2011.  (R. at 3).  Alcollezione closed a public offering 

of 20,000,000 shares of common stock and listed those shares on an Italian 

Stock Exchange, the Borsa Italiana.  (R. at 3).  Marconi and Factor remained 

the majority shareholders of Alcollezione.  (R. at 3).  The business began 

expanding in both Europe and the United States.  (R. at 3).     

In 2016, Marconi, Factor, and Cato visited New York City together.  (R. at 

3).  While in New York, the three of them went out for drinks with a group of 

Factor’s former associates, including an investment banker named Doris 

Schutt (“Schutt”).  (R. at 3).  Schutt suggested that Alcollezione form an 
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American subsidiary or consider sponsoring American Depository Receipts 

(“ADRs”) to access the American capital markets.  (R. at 3).  Marconi said that 

he was not interested in either suggestion.  (R. at 3).    

Later that year, Marconi was featured in an article in Slow Company.  (R. 

at 3).  The article quoted Marconi as saying that he did not have any intention 

of moving back to America, though he said that he wanted to keep his 

American citizenship for now.  (R. at 4).  At the same time, Alcollezione’s stock 

continued to rise.  Marconi then received a call from Schutt. (R. at 4).  Schutt 

told Marconi that a group of her friends who worked at hedge funds had 

expressed interest in Alcollezione, and that she had encouraged them to buy in 

to the company.  (R. at 4).  However, due to the restrictions on the hedge funds’ 

portfolios, Schutt’s friends could not buy Alcollezione stock directly.  (R. at 4).  

Schutt then informed Marconi that she intended to instead set up an 

unsponsored ADR at Hansen Bank and Trust, a New York Depository 

institution, and asked Marconi for his consent.  (R. at 4).  Marconi said that 

Factor normally made these nuanced financial decisions and that Marconi was 

“more of a marketing guy, but any friend of Factor’s is a friend of mine.”  (R. at 

4).  Several weeks later, Hansen Bank and Trust filed a form F-6 to register 

unsponsored Alcollezione ADRs.  (R. at 4).  These unsponsored ADRs began to 

be traded over-the-counter, and were purchased over the phone by hedge fund 

managers in both New York and Connecticut.  (R. at 4).      

In advance of Alcollezione’s 2017 shareholder meeting Marconi, Factor, 

and Cato later met to discuss new business opportunities.  (R. at 4-5).  Marconi 
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shared his idea for a low-calorie alcoholic mineral water sourced from a natural 

spring with “nutrition-rich minerals.”  Factor and Cato were excited about the 

new product, but after the meeting Cato privately met with Marconi to tell him 

that she needed to determine whether the product would violate any Italian 

regulations.  (R. at 5).  Cato began researching the relevant regulations, while 

Marconi settled on a name for the new product: Frizzantissimo, “the premier 

Italian spiked mineral water.”  (R. at 5).  Marconi knew that the shareholders 

would need assurances as to the legality of Frizzantissimo, and went back to 

Cato to hear the results of her research.  (R. at 5).  Cato said that regulatory 

approval “would be an uphill climb” and “was unlikely in the short-term.”  (R. 

at 5).  Marconi was insistent that “these things find a way of getting resolved” 

and that he would “handle” any “blowback.”  (R. at 5).  Cato was skeptical, but 

Marconi insisted that this was “perfectly common in business” and that it was 

“happening with or without” her.  (R. at 5).   

Cato had not determined whether Frizzantissimo would run afoul of any 

beverage regulations, but drafted assurances that the product would be 

approved by the second quarter of 2018.  (R. at 6).  Once completed, the 

assurances Cato prepared were included both in Marconi’s slide deck for the 

shareholder meeting and in the footnotes of pro-forma financial statements 

prepared by Factor.  (R. at 6).  Marconi presented the slide deck announcing 

the launch of Frizzantissimo at the shareholder meeting, and distributed the 

pro-forma financial statements as well as samples of Frizzantissimo to the 

crowd.  (R. at 6).  The presentation was a big success, and the value of the 
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Alcollezione stock (and the unsponsored ADRs) rose 8%.  (R. at 6).  Both the 

slide deck and the financial statements were posted on the Investor Relations 

section of the Alcollezione website, along with a press release and a video of the 

announcement.  (R. at 6).  Schutt, excited by the news, called to congratulate 

Factor and express her anticipation of the company’s future success.  (R. at 6).   

Alcollezione stock rose another 14% by early Winter 2018, as the hedge 

fund managers continued to drive demand for the ADRs.  (R. at 6). 

Alcollezione’s management team received word on March 14th, 2018 that 

production of Frizzantissimo would be halted due to noncompliance with 

standards of production.  (R. at 6).  That same day, the stock price dropped 

almost 29%, while the price of the ADRs dropped almost 27%.  (R. at 6).  After 

some discussion, Marconi, Factor, and Cato all agreed to step down.  (R. at 6).  

The matter is currently the subject of no investigations by Italian or European 

authorities.  (R. at 7).              

STANDARD OF REVIEW 
 

This court reviews the Fourteenth Circuit’s grant of a motion to dismiss 

under Federal Rule of Civil Procedure 12(b)(6), failure to state a claim upon 

which relief can be granted.  To survive, Petitioner’s complaint must present 

sufficient factual matter, accepted as true, to “state a claim to relief that is 

plausible on its face,” and allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009). 

 
SUMMARY OF THE ARGUMENT 
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The Fourteenth Circuit correctly held that this court’s opinion in 

Morrison v. National Bank of Australia established necessary but not sufficient 

conditions for when § 10(b) reaches conduct, and therefore the Respondent’s 

conduct in connection with the securities in question was so predominantly 

foreign that it was outside the reach of 15 U.S.C. § 78j(b).  First, the language 

of the court’s opinion in Morrison never characterizes the transaction test as 

the exclusive determination of extraterritoriality, and because the Fourteenth 

Circuit’s reading of Morrison only adds additional requirements for § 10(b) to 

reach conduct only further restricts § 10(b)’s application abroad, it never 

includes transactions the transaction test excludes.  Second, uniformly treating 

the transaction test as sufficient for determining the reach of § 10(b) 

contradicts both the plain meaning of the related statutes and the court’s 

reading of those statutes in Morrison.  Third, Respondent is out of reach of § 

10(b) because respondent’s conduct exclusively took place abroad, and 

therefore applying § 10(b) to Respondent on the basis of a connection to 

unsponsored ADRs would contradict this court’s longstanding understanding 

of the securities laws as well as the principles underlying the presumption 

against extraterritoriality.  

Even if § 10(b) reaches Respondent, Respondent is not liable under 10b5. 

First, the Fourteenth Circuit was correct in holding that Lorenzo v. Securities 

and Exchange Commission extends only to SEC enforcement actions, and 

therefore a private right of action does not exist for a primary violation of 10b5 

(a) or (c).  Second, creating a private right of action under 10b5 (a) or (c) for 
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conduct concerning fraudulent misstatements would both render 10b5 (b) null 

and void and eliminate both this court and Congress’ longstanding distinction 

between primary and second liability.  Finally, even if Lorenzo extends to 

private rights of action, Respondent’s conduct does not make her primary liable 

either as a disseminator or under the Lorenzo majority’s broadened definition of 

10b-5 (a) or (c)/  

ARGUMENT 
 
I. Whether § 10(b)  applies to a company’s deceptive conduct should 

depend both on whether the transaction purchasing the security in 
question was domestic and on the nature of the connection between 
the defendant’s conduct and the security in question.  
 
The Fourteenth Circuit correctly held that this court’s opinion in 

Morrison v. National Bank of Australia established necessary but not sufficient 

conditions for when § 10(b)  reaches foreign deceptive conduct, and therefore 

the Respondent’s conduct in connection with the securities in question was so 

predominantly foreign that it was outside the reach of 15 U.S.C. § 78j(b).  § 

10(b) provides as follows:  

It shall be unlawful for any person… [t]o use or employ, in connection 
with the purchase or sale of any security registered on a national securities 
exchange or any security not so registered ... any manipulative or deceptive 
device or contrivance in contravention of such rules and regulations as the 
[Securities and Exchange] Commission may prescribe ... .”  

 
15 U.S.C. 78j(b).  In Morrison v. National Bank of Australia, this court found 

that § 10(b) has a presumption of extraterritoriality, overruling several lower 

courts that had applied § 10(b) abroad.  Morrison v. National Bank of Australia 

561 U.S. 247, 249 (2010).  Consistent with this presumption of 

extraterritoriality, this court held that § 10(b) only reaches a company’s 
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deceptive conduct when that conduct was in connection with an underlying 

transaction occurring on a domestic securities exchange or otherwise involving 

a domestic security.  Id. at 273.  If the security is not listed on a United States 

exchange, this transaction test is applied to determine if “defendants engaged 

in fraud in connection with a domestic purchase or sale of securities.”  United 

States v. Vilar, 729 F.3d 62, 76 (2d Cir. 2013).  Though the transaction test’s 

plain meaning would indicate that all securities sold domestically should confer 

§ 10(b) jurisdiction, when a foreign company has no transactional relationship 

with the American securities market, conferring § 10(b) jurisdiction on a foreign 

company on the basis of securities created without the company’s consent 

would contradict this court’s precedent as well as longstanding views of 

nation’s securities laws.  Respondent thus urges this court to affirm the 

Fourteenth Circuit in finding that the Morrison transactional test is a necessary 

but not exclusive to a determination of § 10(b) jurisdiction.   

A. The Fourteenth Circuit’s reading of the Morrison transaction test best 
preserves this court’s precedent. 

 
Unless Congress has “affirmatively and unmistakably” indicated that a 

statute should apply abroad, there is a presumption that laws do not have 

extraterritorial application.  RJR Nabisco, Inc. v. European Cmty., 136 S.Ct. 

2090, 2100 (2016).  The fundamental purpose of the Supreme Court’s holding 

in Morrison was to abate the “disregard of the presumption against 

extraterritoriality” and reinstate this inherent presumption against 

extraterritoriality to § 10(b).  Morrison, 561 U.S. 247 at 255.  Morrison is 

predicated on the view that “§ 10(b) simply did not apply extraterritorially. 
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Instead, focusing on the language of § 10(b), the Court held that that antifraud 

provision only applied domestically.”  Securities and Exchange Commission v. 

Scoville, 913 F.3d 1204, 1218 (10th Cir. 2019).  The court in Morrison criticized 

the circuit courts’ application of § 10(b) abroad as “the results of judicial-

speculation-made-law,”  and sought to apply a brightline rule that would, 

“[r]ather than guess anew in each case…apply the presumption in all cases.”  

Morrison, 561 U.S. 247 at 261.  

The court prioritized the presumption of extraterritoriality in order to 

prevent conflict with “the regulation of other countries,” which “often differs 

from ours” as to the burdens of proof, elements of the crime, or other issues.  

The court also reasoned that limiting § 10(b) to domestic activity would stop 

the U.S. from being “the Shangri–La of class-action litigation for lawyers 

representing those allegedly cheated in foreign securities markets.”  Morrison, 

561 U.S. 247 at 269.   

As soon as Morrison was decided, both scholars and courts observed that 

the opinion’s transaction test provided no conclusive answer for whether all 

domestically purchased securities confer 10b-5 jurisdiction on the foreign 

companies to which the securities value is determined.  This is in part because 

of “the Court's inability to commit to a single articulation of the test and its 

concomitant failure to define the test's precise scope and contours.”  Alex Reed, 

But I’m an American! A Text-Based Rationale For Dismissing F-Squared 

Securities Fraud Claims After Morrison v. National Australia Bank, 14 U. Pa. J. 

Bus. L. 515, 542.  A circuit split has since developed over whether a security is 
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the result of a domestic purchase and sale transaction is necessary for 10b-5 

jurisdiction or is also sufficient.  In Stoyas v. Toshiba Corporation, the Ninth 

Circuit held that the transaction test states both necessary and sufficient 

conditions for the application of 10b-5, and therefore extends to domestically 

purchased securities.  Stoyas v. Toshiba Corporation , 896 F.3d 933, 945 (9th 

Cir. 2018).  The Second Circuit and the lower court both held that the Morrison 

transactional test is necessary but not sufficient for permissible extraterritorial 

application of Section 10b-5.  Parkcentral Global Hub Limited v. Porsche 

Automobile Holdings, 763 F.3d 198, 201 (2nd Cir. 2017).  The Fourteenth 

Circuit’s approach is the correct one because it best conforms with the 

language and logic of this court’s opinion in Morrison and the language of the 

statute.   

1. The Fourteenth Circuit’s approach is consistent with both the 
language and reasoning of this court’s opinion in Morrison.  

 
The language and logic of this Morrison indicate that the court did not 

consider the transaction test both necessary and sufficient conditions for 10b-5 

to reach conduct.  First, as the Second Circuit noted, in Morrison “[t]he Court 

never said that an application of [Section] 10(b) will be deemed domestic 

whenever such a transaction is present.”  Parkcentral, 763 F.3d 198 at 215 

(emphasis in original).  The court also conceded that it was “a quite valid 

assertion” that the presumption against extraterritoriality “here (as often) is not 

self-evidently dispositive, but its application requires further analysis” directly 

before establishing the domestic transaction test.”  Morrison, 561 U.S. 247 at 

266.  The court created the transaction test because “it is a rare case of 
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prohibited extraterritorial application that lacks all contact with the territory of 

the United States. But the presumption against extraterritorial application 

would be a craven watchdog indeed if it retreated to its kennel whenever some 

domestic activity is involved in the case.” Id. at 266.  It would be a curious bit 

of reasoning for the court to have repeatedly acknowledged that the question of 

extraterritorial application was fact-intensive and contextual only to then hold 

that only a single fact resolved the question in every case.   

 A critique of this approach is that the transaction test was meant to 

simplify the circuit courts’ “collection of tests …complex in formulation and 

unpredictable in application,”  and complicating the transaction test would 

only return to the factual totality tests Morrison was meant to overrule.  

Morrison, 561 U.S. 247 at 256.  But the additional inquiry into domestic 

transactions does not add any further steps to the judicial inquiry in any of the 

cases that the court was addressing in Morrison.  The Morrison court wanted to 

clarify that securities purchased abroad are never reached by § 10(b), and this 

approach always applies the transaction test to exclude foreign securities.  It is 

only after the sale was determined to be domestic, and therefore all eminently 

foreign transactions are excluded, that a court determines if the underlying 

security has a meaningful connection to the defendant.   That means that for 

all securities purchased abroad, the transaction test is applied in precisely the 

binary way the Morrison court prescribed.  In keeping with the opinion’s 

presumption against extraterritoriality, any additional inquiry only asks 
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whether, despite being sold in America, the security in question is in fact 

insufficiently extraterritorial.   

Put another way, this approach never applies § 10(b) to the foreign-sold 

securities that this court meant to exclude in Morrison – it will simply 

sometimes exclude even more conduct from 10b5 jurisdiction when doing so is 

in keeping with the opinion’s principles of extraterritoriality.  As the Southern 

District of New York has noted, “it is unlikely that the Morrison court in any 

way intended to broaden Section 10(b)'s reach when it replaced the conduct 

and effects tests with its new transactional standard.”  In re Vivendi Universal, 

S.A. Securities Litigation, 765 F.Supp.2d 512, 531 (S.D.N.Y. 2011).   

2. Viewing the transaction test as dispositive mischaracterizes the 
court’s characterization of 10b-5 and the securities laws.  
 

Second, viewing the transaction test as dispositive mischaracterizes the 

court’s characterization of § 10(b).  The court clarified that “Section 10(b) does 

not punish deceptive conduct, but only deceptive conduct in connection with 

the purchase or sale of any security registered on a national securities 

exchange or any security not so registered,” clearly indicating that the inquiry 

requires both looking to whether the security was domestic, and whether the 

deceptive conduct was in connection with the transaction.  Morrison, 561 U.S. 

247 at 266.  The court also approvingly cited sections of the act “specifying that 

the Act does not apply to ‘any person insofar as he transacts a business in 

securities without the jurisdiction of the United States,” unless he does so in 

violation of regulations promulgated by the Commission ‘to prevent the evasion 

[of the Act].’ ”  Morrison, 561 U.S. 247 at 268. (citing § 78dd(b)).  The court 
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further emphasized that “all aspects of the purchases complained of by those 

petitioners who still have live claims occurred outside the United States.” 

Morrison, 561 U.S. 247 at 273.  This admits that the sale transaction, though 

the heart of the domesticity inquiry, is not dispositive of it.  Otherwise, the 

court’s reliance on 48 Stat. 881’s being limited to “prevent(ing) inequitable and 

unfair practices on such exchanges ...” would be nonsensical, as the location of 

deceptive conduct, and its relationship to the transaction, would always be 

irrelevant.   

The court decided Morrison in part based on the belief that the Securities 

Laws’ prohibition against deceptive conduct is meant to reach deceiving parties 

with business relationships to the securities in question.  The court’s meaning 

is even clearer when it is paraphrasing the statute rather than quoting it: “not 

deception alone, but deception with respect to certain purchases or sales is 

necessary for a violation of the statute.”  Morrison, 561 U.S. 247 at 272.  

Therefore, under Morrison the inquiry has always necessitated two parts: 1) 

determining if the underlying transaction was domestic and 2) whether the 

conduct in question was in connection with the domestic transaction.  The 

presumption of extraterritoriality is equally operative at both points of the 

inquiry because the threshold issue of the transaction’s domesticity has 

already barred foreign transactions from 10b5 jurisdiction, and therefore 

explicitly acknowledging any further considerations in the opinion was 

unnecessary, though its acknowledgement would have been helpful, as noted 

by the concurrence’s statement that “this inquiry is fact specific and often ‘does 
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not admit of an easy answer.’”  Butler v. U.S., 992 F.Supp.2d 165, 176 

(S.D.N.Y. 2014), quoting Morrison, 561 U.S. 247 at 281 (concurrence by 

Stevens, J.).     

Reading § 10(b) as requiring no business relationship of any kind to the 

underlying security would contradicts the court’s repeated assertion that “it is 

parties or prospective parties to those transactions that the statute seeks to 

“protec[t].”  Morrison, 561 U.S. 247 at 267.  In fact, reading the transaction test 

as necessary and sufficient would mean that § 10(b)could potentially reach any 

deceptive conduct in relation to any domestically purchased security effected 

by that conduct, even though the deceivers had no relationship to “those 

transactions.”  Morrison, 561 U.S. 247 at 267.  

B. Respondent is outside of the reach of § 10(b) because all of 
Respondent’s conduct was abroad and § 10(b) should not reach 
conduct solely on the basis unsponsored ADRs. 

 
All of Respondent’s conduct occurred abroad in her capacity as General 

Counsel for a foreign corporation.  Respondent is only plausbily reached by § 

10(b) on the basis of unsponsored American Depository Receipts (ADRs).  The 

securities underlying this private cause of action are unsponsored American 

Depository Receipts (ADRs).  ADRs are securities issued by domestic financial 

institutions that allow investors to invest in the success of foreign companies’ 

stock without making purchases on foreign exchanges.  Pinker v. Roche 

Holdings Ltd., 292 F.3d 361, 367 (3d Cir. 2002).   There are two categories of 

ADR, sponsored and unsponsored.  Sarah Dotzel, Unsponsored ADRs Falling 

Through The Cracks: Adapting A Domestic Securities Regime To A Global 
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Marketplace, 18 Vand. J. Ent. & Tech. L. 849, 856 (2016).  “With sponsored 

ADR programs, the foreign company has a clear intent to enter the US 

market…and it retains the ability to exercise control over the program.  

Sponsored programs are established through contractual agreements between 

the foreign company and a single depositary bank.”  Ibid.  On the other hand, 

unsponsored ADRs are issued by domestic financial institutions without 

requiring the consent of foreign companies.  Stoyas, 896 F.3d 933 at 941.  

“Instead, broker-dealers establish these programs in response to perceived 

investor demand…these arrangements involve no legal relationship between 

the depository bank and the issuer, no costs to the issuer…the foreign issuer 

often does not even know that its shares are being traded in the United States 

as ADRs.”  Dotzel, 856.  ADRs do not confer any ownership in the company 

upon their purchasers, rather the financial institutions are the owners of the 

foreign company stock: “the ADR, similar in form to a standard U.S. registered 

stock certificate, is a substitute trading certificate evidencing the ADSs that 

represent the underlying shares of the foreign corporation.”  Cleary Gottlieb 

Steen & Hamilton LLP, Guide to Public ADR Offerings in the United States 3, 

Apr. 15, 2007, http://www.cgsh.com/nl-

NL/guide_to_public_adr_offerings_in_the_united_states/.   

On its plain terms, the Morrison transactional test would necessarily 

apply to unsponsored ADRs, as an investor’s ownership of an ADR is by 

definition the result of a domestic transaction with the offering financial 

institution.  But a more thorough view of unsponsored ADRs shows that they 



R08 

 15 

are a poor fit for a literal reading of the Morrison transaction test.  “Because 

ADRs fuse foreign and domestic element…they challenge the simplicity of 

Morrison's transactional test…unsponsored ADRs are very likely not within the 

scope of Rule 10b-5 because the foreign companies have no involvement in 

their issuance.”  Vincent M. Chiappini, How American Are American Depositary 

Receipts? ADRs, Rule 10b-5 Suits, And Morrison v. National Australia Bank., 52 

B.C. L. Rev. 1795, 1832 (2011).  Domestically sold securities with little to no 

transactional connection to the foreign companies they are pegged to should 

not be reached by 10b-5.  Prior to Morrison, trade in ADRs was considered to 

be a “predominantly foreign securities transaction.”  In re Societe Generale 

Securities Litigation, 2010 WL 3910286, *4 (S.D.N.Y.2010) (quoting In re SCOR 

Holding (Switzerland) AG Litig., 537 F.Supp.2d 556, 562 (S.D.N.Y.2008)); see 

also Copeland v. Fortis, 685 F.Supp.2d 498, 506 (S.D.N.Y.2010).  Extending 

Section 10b to unsponsored ADRs “would also be in tension with a 

foundational principle in Morrison, avoiding unnecessary intrusion into foreign 

regulatory regimes.”  Jacob True, What Counts As A Domestic Transaction 

Anymore: The Second Circuit And Other Lower Courts’ Struggles In Interpreting 

The Supreme Court’s Intent In Morrison v. Australia National Bank When 

Dealing With Derivative Securities Transactions, 10 Hastings Bus. L.J. 513, 539 

(2014).  In Morrison, “the Court makes clear its concern is on the true 

territorial location where the purchase or sale was executed and the particular 

securities exchange laws that governed the transaction.”  In re Royal Bank of 
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Scotland Group PLC Securities Litigation, 765 F.Supp.2d 327, 336 (S.D.N.Y. 

2011).       

Furthermore, the court’s repeated statements that the transaction test 

would limit the reach of § 10(b) would be rendered meaningless if, as the 

petitioners urge, the test reaches domestically traded securities that are 

created without the consent of the foreign companies their value is pegged to.  

Treating the Morrison transaction test as both necessary and sufficient for § 

10(b) jurisdiction requires oversimplifying many of the transactions in 

question.  “As Justice Scalia noted, transnational transactions have both 

domestic and foreign aspects and the issue becomes one of line-drawing under 

either test.”  In re Vivendi Universal, S.A. Securities Litigation, 765 F.Supp.2d 

512, 529 (S.D.N.Y. 2011).  Multiple scholars agree that the normative case for § 

10(b) reaching unsponsored ADRs is very weak.  “Foreign companies with 

unsponsored ADRs…have not voluntarily chosen to enter the US market.  

Therefore, they could not be subject to liability under Section 10 as the 

issuer…it seems unfair to consider it the issuer of unsponsored ADRs when it 

made no affirmative effort to raise capital in the US market.”  Dotzel, 868.  

“When the referenced shares relate to a foreign company on a foreign 

exchange…allowing for a remedy in the United States would enable a claim 

against the foreign issuer based on foreign conduct for damages out of a 

transaction in which he did not take part, the kind of scenario the Supreme 

Court specifically tried to prevent” in Morrison.  Raphael G. Toman, The 

Extraterritorial Reach Of The U.S. Securities Laws And Non-Conventional 
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Securities: Recent Developments After Morrison And Dodd-Frank, 14 N.Y.U. J.L. 

& Bus. 657, 698 (2018).   

§ 10(b) reaching unsponsored ADRs would also contradict the regulatory 

history of the SEC.  “The SEC chose to exempt ADRs from the additional 

reporting requirements of the 1964 amendments to the Securities Act and 

Exchange Act.”  Dotzel, 868.  The same is true of the short-swap agreements 

that the Second Circuit in Parkcentral found outside of § 10(b)’s jurisdiction.  

Extending jurisdiction to unsponsored ADRs or short-swap agreements “would 

permit the plaintiffs, by virtue of an agreement independent from the reference 

securities, to hale the European participants in the market for German [or in 

this case, Italian] stocks into U.S. courts and subject them to U.S. securities 

laws.”  Parkcentral, 763 F.3d 198 at 215 (clarification added).    

The Ninth Circuit held in Stoyas that § 10(b) could reach ADRs in part 

based on facts distinguishing those ADRs from the short-swap agreements in 

Parkcentral.  However, the distinctions the Ninth Circuit drew between those 

ADRs and short-swaps reveal why a literal application of the Morrison test is 

nonsensical.  The Ninth Circuit relied on the fact that “unlike ADRs, those 

entirely private agreements do not constitute investments in the company on 

whose securities they are based nor do they confer any ownership interest in 

those reference securities.” Stoyas, 895 F. 3d 933 at 950.  This is simply not 

true for the unsponsored ADRs through which petitioner seeks to establish 

Respondent’s liability.  The unsponsored ADRs in this case conferred no 

ownership in the company.  In fact, they are more analogous to share-swap 
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agreements than to sponsored ADRs.  The Ninth Circuit even admitted this 

distinction when they emphasized that the ADRs at issue in Stoyas were 

created with significant involvement by Toshiba and that the financial 

institutions holding the Toshiba stock voted the stock according to the wishes 

of the ADR holders, both of which made those ADRs irregular and distinct from 

the unsponsored ADRs in this case.  Stoyas, 895 F. 3d 933 at 941.  

Additionally, a diversity of features among ADRs is further proof that the 

inquiry into a company’s connection to a domestic security is sufficiently 

complex in a manner that a simplistic application of the Morrison test simply 

elides.1  

II. Respondent is not subject to primary liability in a private right of 
action under rule 10b-5(a) or (c) for misstatements that she did not 
“make” for the purposes of rule 10b5-b.  
 
The question before this court concerns the nature of conduct 

surrounding false or misleading statements sufficient for a primary violation of 

Rule 10b-5 (a) and (c) of the Exchange Act, even if not carried out by the maker 

of said statement for purposes of Rule 10b-5(b).  Securities and Exchange 

Commission Rule 10b-5 makes it unlawful:  

(a) To employ any device, scheme, or artifice to defraud,  
(b) To make any untrue statement of a material fact …, or 

 
1 As revealed by the Ninth Circuit remanding for more information as to “the 
over-the-counter market on which Toshiba ADRs are listed, whether Toshiba 
ADRs are sponsored, the depositary institutions that offer Toshiba ADRs, the 
Form F-6's they used to register the Toshiba ADRs, the trading volume of 
Toshiba ADRs, and the Toshiba ADRs' contractual terms.”  Stoyas, 951.   
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(c) To engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit …in connection with the purchase 
or sale of any security.” 

 
17 C.F.R. § 240.10b—5 (2018).  This court has consistently drawn a distinction 

between primary liability and secondary (aider and abettor) liability for acts 

prohibited by Rule 10b-5.  Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, 

552 U.S. 148, 167 (2008).   

This distinction has taken on vital importance as the dividing line 

between private causes of action and the exclusive jurisdiction of public 

enforcement.  Central Bank of Denver, N.A. v. First Interstate Bank of Denver, 

N.A., 511 U.S. 164, 179 (1994) (holding that implied private causes of action 

are not universal, nor do they extend to aiding and abetting liability).  Since the 

passage of Section 10(b) of the Securities Exchange Act, Congress’ intent to 

confer “broad discretionary powers’ in the” Securities Exchange Commission 

(“SEC”) to respond to an industry where “illegitimate and fraudulent” practices 

“constantly vary,” has been interpreted to include an implied private right of 

action, as well as some “express” private rights of action.  Superintendent of Ins. 

of State of N. Y. v. Bankers Life & Cas. Co., 404 U.S. 6, 11 (1971); see also Blue 

Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 733 (1975) (noting expressly 

created private causes of action in the 1933 and 1934 Acts).   

As the securities industry has changed the court has attempted to 

balance SEC enforcement needs in a sophisticated market against private 

actors who bring ever more frivolous lawsuits.  Central Bank of Denver, 511 

U.S. at 189.  These principles clashed in the recent Lorenzo holding where 
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primary liability was upheld for a misstatement offense that fell outside of the 

carefully drawn scope of 10b-5(b) liability directed in Janus.  Lorenzo v. 

Securities and Exchange Commission, 139 S.Ct. 1094, 1101 (2019); Janus 

Capital Group, Inc. v. First Derivative Traders, 564 U.S. 135, 144 (2011).  The 

court noted this interpretation of 10b-5(a) and (c) “capture a wide range of 

conduct” that “present difficult problems of scope” which require “narrowing 

their reach in other contexts.”  Lorenzo, 139 S.Ct. at 1101.  The court faces one 

such context today and should affirm the 14th circuit’s holding cabining 

Lorenzo’s expansion of primary liability to SEC enforcement actions. 

A. This court has maintained a narrow scope for the implied private right 
of action under rule 10b-5 and should not expand it to include 
disseminator liability under Lorenzo.  

 
This court has historically applied a rule of construction that narrows 

the scope of primary liability under Rule 10b-5.  In particular, the court stated 

that it “must give ‘narrow dimensions …to a [private] right of action Congress 

did not authorize when it first enacted the statute and did not expand when it 

revisited the law.’”  Janus, 564 U.S. at 142 (quoting Stoneridge, 552 U.S. at 

167); see also Blue Chip Stamps, 421 U.S. at 749.  This philosophy is clear in 

Janus where the court assessed the scope of private rights of action regarding 

false statements under 10b-5(b).  Janus, 564 U.S. at 137-8.  In Janus, the 

court held that “for purposes of Rule 10b-5, the maker of a statement is the 

person or entity with ultimate authority over the statement, including its 

content and whether and how to communicate it.”  Id.  This restricted private 

suits under subsection (b) to only the makers of false statements and not those 
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who contribute “substantial assistance” as aiders and abettors.  Id.; see also 

Central Bank of Denver, 511 U.S. at 180 (holding that a private right of action 

under section 10b-5 does not include suits against aiders and abettors).  Such 

persons could still face liability in suits “brought by the SEC …but not by 

private parties.”  Id. at 143; See also 15 U.S.C. § 78t(e) (providing liability for 

“persons who aid and abet violations”).  This narrow liability comports with the 

text of Rule 10b-5(b), but also with the “concerns” expressed in Stoneridge 

regarding the expansion of a judicially created private right of action.  

Stoneridge, 552 U.S. at 167.   

These decisions follow from precedent set in Central Bank of Denver 

explicitly rejecting an implied private right of action for aiders and abettors as 

outside congressional intent.  Central Bank of Denver, 511 U.S. at 180.  The 

court goes on to detail that a private right of action is not necessarily implied 

by “every provision of the 1934 act” which “would work a significant shift in 

settled interpretive principles regarding implied causes of action.”  Id. at 190-1; 

see also Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 100 

(1979).  General canons of judicial deference and restraint further support 

caution where Congress has expressed additional authority in this area via the 

passage of the Private Securities Litigation Reform Act of 1995, where a private 

right of action was not created for secondary violations but instead “directed 

prosecution of aiders and abettors by the SEC [under] 15 U.S.C. §  78t(e).”  

Stoneridge, 552 U.S. at 158. 
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A narrow canon of construction is also supported by policy concerns 

regarding the securities market.  Securities liability is “an area that demands 

certainty and predictability.”  Pinter v. Dahl, 486 U.S. 622, 652 (1988).  Broad 

interpretations regarding the scope of private causes “under Rule 10b-5 

presents a danger of vexatiousness different in degree and kind from that 

which accompanies litigation in general.”  Central Bank of Denver, 511 U.S. at 

189 (quoting Blue Chip Stamps, 421 U.S. at 739).  When faced with frivolous 

lawsuits and amorphous canons of liability, general business prudence is likely 

to cause defendants to “abandon substantial defenses and to pay settlements 

in order to avoid the expense and risk of going to trial.”  Central Bank of 

Denver, 511 U.S. at 189.  Each additional expansion of private causes of action 

carries the accompanying risk of litigation without restraint, for the sake of 

short-term profits.  This danger does not apply when suits are wielded by the 

SEC whose mandate is to seek enforcement rather than profits and has done 

so effectively.  Stoneridge, 552 U.S. at 166 (notes SEC enforcement has 

collected over 10 billion dollars in disgorgement from 2002 to 2007, mostly 

redistributed). 

Given these concerns, the courts have historically limited private rights 

of action to primary offenses.  Id.; see also Janus, 564 U.S. at 144; see also 

Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193-94 (1976) (further adding 

scienter requirements for private rights of action).  However, this does not 

imply that all primary offenses carry an accompanying private right of action.  

Not only is that conclusion cautioned against by the forgoing concerns, but it is 
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further emphasized in Central Bank: “we have been quite reluctant to infer a 

private right of action from a criminal prohibition alone.”  Central Bank of 

Denver, 511 U.S. at 190; see also Cort v. Ash, 422 U.S. 66, 80 (1975) (where 

court refused to infer a private right of civil action from a “bare criminal 

statute”).  This court retains the ability to identify primary violations of 10b-5 

for the purpose of appropriate SEC enforcement, without creating further 

private rights of action.  

In Lorenzo, this court sought to close a potential enforcement loophole 

where those who “disseminated” misstatements but did not qualify as “makers” 

for the purpose of 10b-5(b) could “escape liability under the Rule altogether.”  

Lorenzo, 139 S.Ct. at 1103.  The court attempted to rectify this by expanding 

interpretation for Rule subsections 10b-5(a) and (c) to include:  

dissemination of false or misleading statements with intent to defraud … 
even if the disseminator did not “make” the statements and consequently 
falls outside subsection (b) of the Rule.”  
 

Id. at 1100-01.  Primary liability was of particular importance to the court as 

enforcement under secondary liability is often “illusory.”  Id. at 1104.  

“Maker[‘s]” of fraudulent statements can fail to be found primarily liable under 

10b-5(b) if they “lack the necessary intent,” which can render all those who 

provided “substantial assistance” immune from secondary liability themselves.  

Id. (stating “Statute insists that there be a primary violator to whom the 

secondary violator provided ‘substantial assistance’” to convict. 15 U.S.C. § 

78t(e)). 
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The securities industry requires adaptable SEC enforcement that can 

address evolving fraudulent practices, which are often employed by 

knowledgeable players.  Id. at 1103,  see also SEC v. W. J. Howey Co., 328 U.S. 

293, 299 (1946) (stating the securities laws were designed “to meet the 

countless and variable schemes devised by those who seek the use of the 

money of others on the promise of profits”).  The laws at issue here were 

written to encompass a broad range of fraudulent behaviors in the hope that 

the SEC remains relevant amid evolving technology and business practices.  

Lorenzo, 139 S.Ct. at 1102; see also S.E.C. v. Dorozhko, 574 F.3d 42, 51 (2nd 

Cir. 2009) (holding that computer hacking may meet the requirements for 

“deceptive” conduct.)  

The Lorenzo court specifically sought to empower the Securities and 

Exchange commission to achieve its goal of “high standards of business ethics 

in the securities industry” and not to open the floodgates to a massive amount 

of frivolous private actions.  Lorenzo, 139 S.Ct. at 1103.  The court notes that 

10b-5(a) and (c) “capture a wide range of conduct. Applying them may present 

difficult problems of scope in borderline cases. Purpose, precedent, and 

circumstance could lead to narrowing their reach in other contexts.”  Id. at 

1101.  Each of “purpose, precedent, and circumstance” inform that the Lorenzo 

court did not intend to create a new private right of action and instead 

intended to enable effective SEC enforcement.  Id.  This court should clarify the 

scope of Lorenzo’s holding in a manner consistent with its own words as 

creating no private right of action.  
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The defendant in Lorenzo was prosecuted by the SEC and not in a private 

right of action.  Id. at 1100.  The court uses language multiple times that 

suggests its holding is specifically intended to apply to SEC enforcement rather 

than private suits.  The court notes that it does not overrule Janus, which 

provides an explicit path to limited private liability, rather than primary 

liability.  Id. at 1103; and Janus, 564 U.S. at 144.  When distinguishing 

Stoneridge, the Lorenzo court states: 

There, we held that private plaintiffs could not bring suit against certain 
securities defendants based on undisclosed deceptions upon which the 
plaintiffs could not have relied... But the Commission, unlike private 
parties, need not show reliance in its enforcement actions”  

 
Lorenzo, 139 S.Ct. at 1104 (emphasis added).  By explaining that reliance does 

not apply to the Commission as a means of differentiation, the court affirms its 

holding as applicable to the SEC.  The court further states that “We do not 

know why Congress or the Commission would have wanted to disarm 

enforcement [as distinct from private suits] in this way,” when addressing the 

prior loopholes.  Id. at 1104.    

Lorenzo ends with “Congress intended to root out all manner of fraud in the 

securities industry. And it gave to the Commission the tools to accomplish that 

job.”  Id. at 1105 (emphasis added).  The “tool” that Lorenzo refers to is the 

ability to prosecute fraudulent dissemination, which it explicitly gives to the 

Commission, rather than the public.  Id.  Absent clear guidance, this court 

should not appoint itself a legislature and hand that same tool to private 

citizens who lack the discretion of the SEC.  Accordingly, this court should 

affirm the 14th Circuit Court of Appeals’ holding that Lorenzo is cabined to SEC 
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enforcement actions and cannot serve as a basis for a private right of action 

against Ava Cato. 

B. Respondent’s conduct does not fall within the scope of primary 
liability under Rule 10b-5 (a) or (c).  

 
Plaintiff’s complaint should be dismissed as defendant’s conduct is not 

subject to primary liability as “dissemination,” or any other action within the 

scope of Rule 10b-5(a) or (c).  In Lorenzo v. Securities and Exchange 

Commission, this court held that primary liability for “dissemination of false or 

misleading statements with intent to defraud can fall within the scope of 

subsections (a) and (c) of Rule 10b-5… even if the disseminator did not “make” 

the statements.”  Lorenzo, 139 U.S. at 1100-1.  The court notes that these 

provisions “capture a wide range of conduct that, [in application,] may present 

difficult problems of scope,” appropriately narrowed by “purpose, precedent, 

and circumstance.”  Id.   

1. Respondent is not a disseminator under Lorenzo.   
 

Defendant in Lorenzo was found primarily liable as a “disseminator” of 

misleading statements for emails he sent directly to prospective investors at the 

discretion of his boss.  Id.  at 1099.  His boss “supplied the content and 

‘approved’ the messages,” and as such defendant was not the “maker” of the 

statements.  Id.  However, the emails were signed with defendant’s name, he 

identified himself as “Vice President—Investment Banking,” and invited 

investors to “call with any questions.”  Id.  Most notably, the emails described 

the investment offering as: “having ‘3 layers of protection,’ including $10 

million in ‘confirmed assets,’” where the reality was that the assets were “worth 
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less than $400,000.”  Id.  The court found that this dissemination of emails 

was “understood to contain material untruths”  and as such constituted both a 

“device,” “scheme,” and “artifice to defraud” under subsection (a) of the Rule; as 

well as engagement in an “’act, practice, or course of business’ that ‘operate[d] 

… as a fraud or deceit’ under subsection (c) of the Rule.”  Id. at 1101. 

Respondent’s conduct is not comparable.  Both individuals held high 

positions in their relative firms (Vice president and General counsel 

respectively) but there all resemblance ends.  When respondent “drafted 

assurances” of the products’ approval at market readiness at the behest of her 

C.E.O Marconi, it was after significant pressure on his behalf.  Marconi made 

multiple assurances of the positive resolution of the compliance efforts, 

culminating in Marconi stating “Listen, this is happening with or without you” 

implying a possible threat of termination.  Lorenzo’s behavior was far more 

deliberate, as Lorenzo took the additional step of inviting inquiry and follow 

through.  Id.   

Moreover, respondent did not “disseminate” by a plain meaning of the 

word as to distribute, spread about, or advertise.  Once completed, the 

disclosures prepared by Cato were “inserted into Marconi’s slide deck and 

footnoted in Factor’s pro-forma financial statements.”  Her actions were much 

more akin to a clerical assistant or other “tangential actor” who at the behest of 

superiors prepares documents that they subsequently disseminate to investors.  

Id. at 1101 (noting that for “actors tangentially involved in dissemination” 

liability would typically be inappropriate).  Marconi presented the slide deck to 
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investors himself, the same way that defendant in Lorenzo directly contacted 

investors, as opposed to the indirect contact by respondent.   

The financial statements, which respondent merely added a footnote to, 

were then posted on the webpage along with a video of the announcement and 

accompanying press release, exponentially increasing their exposure.  While it 

seems clear that the fraudulent information was indeed disseminated, it was 

not by the hand of respondent, who at absolute most aided others in preparing 

that which they would subsequently disseminate which implies secondary 

liability rather than primary if any.  If respondent can be found primarily liable 

for drafting a portion of a statement that is then widely disseminated by the 

designs of others who are aware of their contents, this court will have fully 

rejected any meaning to Janus, which holds as its essential element ultimate 

control and authority of which respondent had none.  Janus, 564 U.S. at 144.   

Without some adherence to the meaning of the word “disseminate” there 

will be no reliable method to distinguish from the “wide range of conduct” 

contemplated in Lorenzo, those who are more like the “mailroom clerk” from 

those fraudulent Vice Presidents.  Lorenzo, 139 U.S. at 1101.  Respondent is 

not primarily liable as a disseminator.  

2. Respondent’s conduct does not fall within the scope of primary 
liability contemplated by 10b-5(a) or (c).  

 
Rule 10b-5 subsection (a) makes it unlawful “To employ any device, 

scheme, or artifice to defraud.”  17 C.F.R. § 240.10b-5 (2018).  In Lorenzo, the 

court contemplated the dictionary definitions of the term to include “[t]hat 

which is devised,” a “project,” or “plan” or “something to be done;” an “artful 
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stratagem or trick,” respectively.  Id. (quoting Webster’s International 

Dictionary 713, 2234, 157 (2d ed. 1934) (Webster’s Second)); see 

Superintendent of Ins. of State of N. Y. v. Bankers Life & Cas. Co., 404 U.S. 6, 

12 (1971) (cautioning against technical and restrictive readings of Section 

10(b)).  Subsection (c) makes it unlawful “To engage in any act, practice, or 

course of business which operates or would operate as a fraud or deceit …in 

connection with the purchase or sale of any security.”  17 C.F.R. § 240.10b-5 

(2018).  This section too was expansively interpreted in Lorenzo via the words 

“act” and “practice” respectively defined as “a doing” or “thing done,” and as an 

“action” or “deed.”  Webster’s Second at 25, 1937.  The court further ruled that 

the provisions, including 10b-5(b) are not mutually exclusive, and “capture a 

broad range of conduct.”  Lorenzo, 139 U.S. at 1101 (emphasis added).  

In the short time since Lorenzo, lower courts have struggled to create 

hard principles narrowing the reach of such vast liability, especially at the 

“borderline cases.”  Id.; see Malouf v. Securities and Exchange Commission, 933 

F.3d 1248, 1261 (10th Cir. 2019) (holding that “failure to correct 

misstatements” constituted a primary violation of 10b-5(a) and (c)); see also 

Securities and Exchange Commission v. SeeThruEquity, LLC, 2019 WL 1998027 

at *5 (S.D.N.Y. 2019) (holding conduct that solely involved fraudulent 

misstatements constituted a violation of 10b-5(a) and (c)).  And the court 

recognized this at the time of the decision, warning of the importance of 

“purpose, precedent, and circumstance” in limiting the reach of these sections.  

Lorenzo, 139 U.S. at 1101.   
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The traditional approach to understanding this provision was to achieve 

appropriate enforcement without massive expansion of either federal power or 

private liability.  Stoneridge, 552 U.S. at 164-5.  It is for this reason that the 

element of purposeful action resides in even the barest definitions of (a) and (c).  

“Doing” and “to be done,” especially accompanied with the vitally important 

“intent to defraud,” point this court toward those offenders who are best 

targeted by causes of action: those with authority.  See Janus, 564 U.S. at 144 

(holding that entities with ultimate authority over the content and delivery of 

statements are primarily liable).  It is the vast difference in authority that 

separates the mail clerk who delivers thousands of parcels containing 

fraudulent papers, from the Vice President who emails investors directly.   

Respondent Ava Cato did not wield the requisite authority to be found 

primarily liable.  Her status as an attorney qualifies her as an aider and abettor 

at most, and she should not be found primarily liable for any violation of Rule 

10b-5 (a) or (c).   

CONCLUSION 
 

For the reasons stated herein, Respondent respectfully requests this 

Court to affirm the decision of the United States Court of Appeals for the 

Fourteenth Circuit.  

Respectfully Submitted,  
__________________/s/  

Team R08  
Counsel of Record for Respondent
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APPENDIX 1 
 
 
15 U.S.C. § 78j(b) (2012): 
 
It shall be unlawful for any person, directly or indirectly, by the use of means 
or instrumentality of 18 interstate commerce or of the mails, or of any facility of 
any national securities exchang…(b) To use or employ, in connection with the 
purchase or sale of any security registered on a national securities exchange or 
any security not so registered…any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations as the Commission 
may prescribe…  
 
17 C.F.R. § 240.10b-5 (2012): 
 
It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentality of interstate commerce, or of the mails or of any 
facility of any national securities exchange, (a) to employ any device, scheme, 
or artifice to defraud, b) to make any untrue statement of a material fact, or c) 
to engage in any act, practice, or course of business which operates or would 
operate as a fraud or deceit upon any person, in connection with the purchase 
or sale of any security. 


