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maker of the statement for purposes of Rule 10b-5(b) 
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Statement of the Facts 

In 2007, New York businessman Gianni Marconi moved to Italy and started a 

wine company named Alcollezione. AR 1. He founded it with a New York banker 

named Benny Factor who moved to Italy shortly after the company was made. 

Id. at 2 The two of them hired Italian lawyer Ava Cato to serve as General 

Counsel for Alcollezione. Id. In 2011, Factor and Marconi decided to take the 

company public. Id. They listed their stock on the Italian stock exchange. Id. at 

3After going public, an investment banker named Doris Schutt suggested 

Alcollezione sponsor an American Depository Receipt (“ADR”), which Marconi 

declined to do. Id.  Some time later, Schutt informed Marconi that she was 

going to make an unsponsored ADR of Alcollezione through her U.S. employer, 

Hansen Bank and Trust. Id. at 4. The unsponsored ADR traded over-the 

counter (“OTC”). Id. In 2017, Marconi decided that Alcollezione should produce 

alcoholic sparking water. Id. at 5. Based on her legal research, Cato said that 

getting regulatory approval for this type of product would be hard to do in the 

short-term. Id. Marconi insisted that they write assurances for investors saying 

that the product would be compliant. Even though she thought this was a bad 

idea, Cato went along with it. Id. Cato wrote the assurances in put them into 

Marconi’s slide deck and Factor’s financial statements. Id. at 6. Marconi then 

presented the slide show and financial statements to investors. Id. In the 

following months, Alcollezione’s stock and ADR value rose 22%. Id. In March of 

2018, however, the production had to stop because of regulatory 

noncompliance. Id. That day, the stock price fell 29% and the ADR price fell 
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27%. Id. After that, Marconi, Factor, and Cato all resigned from their roles as 

directors of Alcollezione. Id.  

Argument 

Issue 1 

This case asks whether the Court should adopt the predominantly 

foreign test put forth in Parkcentral Global HUB Ltd v. Porsche Auto, Holdings 

SEl. To answer that question, first the Court needs to determine where the 

foreign company (FC) incurs irrevocable liability when a Depository creates, 

registers, and distributes Unsponsored American Depository Receipts (UADRs) 

to American Investors on the American over-the-counter (OTC) market. Once 

the Court makes that determination, it needs to determine whether to adopt 

the predominantly foreign test for determining whether a transaction should 

overcome Morrison’s presumption against extraterritoriality. Finally, should the 

Court adopt the predominantly foreign test, it needs to determine whether 

UADRs are predominantly foreign securities.  

First, the Court should conclude that when a Depository creates a UADR, 

the foreign company (FC) incurs irrevocable liability oversees. Secondly, the 

Court should adopt Parkcentral’s predominantly foreign test because the test 

reflects the intent of Morrison. Finally, the Court should determine that even if 

UADRs result in FCs incurring irrevocable liability within the United States, 

UADRs are not domestic transactions under Morrison because UADRs are 

predominantly foreign transactions.  
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How Courts Have Looked at Domestic Transactions 

  Morrison v. National Australia Bank Limited, addressed whether Section 

10(b)—including Rule 10b-5—applies extraterritorially. 561 U.S. 247, 261-62 

(2010); United States v. Vilar, 729 F.3d 62, 70 (2d Cir. 2013) (quoting Kiobel v. 

Royal Dutch Petroleum Co., 569 U.S. 108, 124 (2013) to define extraterritorial 

as something  “occur[ing] in the territory of [a] sovereign other than the United 

States.”)). 

Morrison changed how courts apply Rule 10b-5 extraterritorially. 561 

U.S. at 261-62. Prior to Morrison multiple Circuits used adopted the Conduct 

and Effect tests—created by Schoenbaum v. Firstbrook in the Second Circuit—

to determine whether to extend Rule 10b-5 extraterritorially. Id. at 254 (see 

e.g., Schoenbaum, 405 F.2d 200, 208, modified on other grounds en banc, 405 

F.2d 215 (1968); In re CP Ships Ltd. Securities Litigation, 578 F.3d 1306, 1313 

(11th Cir. 2009); Continental Grain (Australia) Pty. Ltd. V. Pacific Oilseeds, Inc., 

F.2d 409, 421 (8th Cir. 1979)).  The Effects test looked at “whether wrongful 

conduct had a substantial effect in the United States or upon United States 

citizens . . . ,” and the Conduct test looked at “whether the wrongful conduct 

occurred in the United States.” Id. at 257 (citing SEC v. Berger, 322 F.3d 187, 

192-193 (2d Cir. 2003)). Morrison viscerally admonished these tests as they 

produced heavily inconsistent results and lacked any Congressional textual or 

extratextual justification. Id. at 258 (“if we were asked to point to language in 

the statutes, or even in the legislative history, that compelled these 
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conclusions, we would be unable to respond . . . .” Bersch v. Drexel Firestone, 

Inc., 519 F.2d 974, 993 (2d Cir. 1975)).  

Due to the issues with using the Conduct and Effect tests, Morrison 

created a new “bright line” test.  Morrison began its analysis with the 

“longstanding principle of American law that legislation of Congress, unless a 

contrary intent appears, is meant to apply only within the territorial 

jurisdiction of the United States. Id. at 255 (quoting E.E.O.C. v. Arabian 

American Oil Co., 449 U.S. 244, 248 (1991) (internal citations omitted)). When a 

statute fails to provide a clear indication that it applies extraterritorially, then a 

presumption exists that the statute’s application does not extend beyond the 

United States. Id. This presumption exists to “protect against unintended 

clashes between our laws and those of other nations which could result in 

international discord. Id. The Court concluded that Section 10(b) must be 

subjected to this presumption against extraterritoriality because the Court 

found a lack of “any affirmative indication . . .” that Section 10(b) should apply 

outside of the United States. Id. at 265-66 (explaining this decision further by 

saying that “[t]he probability of incompatibility with the applicable laws of other 

countries is so obvious that if Congress intended such foreign application ‘it 

would have addressed the subject of conflicts with foreign laws and 

procedures.’” Id. at 269). This presumption should apply regardless of whether 

a conflict exists between the laws of a foreign sovereign and the United States. 

Id. at 255 (stating that if Section 10(b) applied to foreign parties it would 

produce consequences.) This presumption applies in all cases involving Section 



Team No. R. 12 

10 
 

10(b); however, a party may rebut the presumption and apply Section 10(b) 

against a foreign party by satisfying the Court’s new Transactional Test. Id. at 

269-270, 273. 

To satisfy the Transactional Test one must show a manipulation 

occurred in connection with: (1) the purchase or sale of a security on a 

American (i.e. domestic) stock exchange; or the purchase or sale of “any other 

security in the United States,” (i.e. domestic transactions). Id.  

 Morrison intended to create a bright line test that aimed to reinforce a 

presumption against extraterritoriality, however the test failed to be as simple 

as the Court expected. Controversies arose around the test because Morrison 

failed to define what qualifies as a domestic exchange under the first prong, 

and what makes a purchase or sale domestic under the second prong.  

 Circuits have consistently determined that the OTC market does not 

qualify as a domestic exchange. See e.g. Stoyas v. Toshiba 893 F.3d 933, 945 

(9th Cir. 2018); United States v. Georgiou, 777 F.3d 125, 134 (3d Cir. 2015); see 

Absolute Activist Value Master Fund Ltd. V. Ficeto, 677 F.3d  60, 64 (2d Cir. 

2012) , ; In re Volkswagen “Clean Diesel” Mktg., Sales Practices & Prods. Liab. 

Litig., 2017 U.S. Dist. LEXIS 1109, at 806-07 (N.D. CA 2017).  

 As OTC markets are not domestic exchanges courts have wrestled with 

how to determine when a transaction qualifies as a domestic transaction. Early 

post-Morrison district court cases looked at where the transaction cleared. E.g. 

Plumbers’ Union Local No. 12 Pension Fund v. Swiss Reinsurance Co., 753 F. 

Supp. 2d 166 177-79 (S.D.N.Y. Oct., 4 2010) (citing Stackhouse v. Toyota Motor 
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Co., No. CV 10-0922, 2010 U.S. Dist. LEXIS 79837, at 1 (C.D. Cal. July 16, 

2010); Cornwell v. Credit Suisse Group, F. Supp. 2d 620, 624 (S.D.N.Y July 27, 

2010). These cases believed that subjective factors that would have been 

components of the Conduct or Effects tests were irrelevant. See Id. Such 

subjective factors include citizenship or residence of the parties and whether 

the buy or sell order occurred within the United States. Id. Instead, these cases 

looked at where did the transaction clear, i.e. where did the parties become 

bound to one another. Id.  

Eventually the Second Circuit weighed in and became the gold standard 

for determining where a transaction occurred. Absolute Activist, 677 F.3d at 63. 

In Absolute Activist, The Court sought to answer “under what circumstances 

the purchase or sale of a security that is not listed on a domestic exchange 

should be considered “domestic” within the meaning of Morrison. Id. at 63. The 

case dealt with a pump-and-dump scheme1 conducted by American 

individuals, companies, and funds which bought American securities on the 

OTC market and delivered those securities to foreign investors. Id.  

 The Court in Absolute Activist concluded the location of a transaction 

depends on where the parties incur irrevocable liability or title passes between 

them. Id. at 67-69 (stating that Plumbrers’ had already used this rule). The 

Court came to this conclusion first by looking at the meaning of buy or 

 
1 A pump-and-dump scheme is where a group trades shares between one-another to artificially inflate a 
securities market price, and once the security reaches a high enough price, the group liquidates its position, 
which results in the security’s price plummeting. This scheme yields a hefty return for the ones that sold out 
of the security, but leaves the rest of the securities’ holders with a large loss. 
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purchase and sell or sale. Id. at 67. The terms buy and purchase involve “any 

contract to buy, purchase, or otherwise acquire,” and the terms sell or sale 

involve “any contract to sell or otherwise dispose of” Id. (quoting 15 U.S.C. § 

78(a)(13)-(14)). These definitions suggest that the purchase or sale occur when 

the parties become bound to complete the transaction. Id. Next, the Court 

came to this conclusion by relying on Radiation Dynamics, Inc. v. Goldmuntz, 

464 F.2d 876 (2d Cir. 1972). Id. at 67-68. In Radiation, the Second Circuit held 

that under Rule 10b-5 “the time of a purchase or sale’ of securities within the 

meaning of Rule 10b-5 is . . . determined as the time when the parties to the 

transaction are committed to one another.” Id. (quoting Radiation, 464 F.2d at 

891). Parties are committed “in the classic contractual sense [if] there was a 

meeting of the minds of the parties; it marks the point at which the parties 

obligated themselves to perform what they had agreed to perform even if the 

formal performance of their agreement is to be after a lapse of time.” Id. 

(quoting Radiation, 464 F.2d at 891) (emphasis added). Relying on this 

decision, the Court, in Absolute, concluded that irrevocable liability can be 

used to determine the location of a transaction, and thus, whether the 

transaction was domestic. Id. at 68-69.  

Irrevocable liability though is not the only way to determine a transaction 

qualifies as domestic. Id. Courts can also look at where title passed to 

determine the location of a transaction. For instance, in Guinta v. Dingman, the 

Court addressed whether a transaction involving an investment for a fifty 

percent equity interest in a foreign venture would qualify as a domestic 
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transaction when the two parties negotiated and signed the contracts in the 

United States, and the misrepresentations were made in the United States. 893 

F.3d 73, 76-77, 80 (2d Cir. 2018). In determining whether a contract existed, 

the Court used a widely accepted principle of looking to basic elements of the 

offer and the acceptance to determine whether an objective meeting of the 

minds existed, and whether that meeting of the minds sufficiently gives rise to 

a binding and enforceable contract. The offer did not specify how much money 

Guinta would invest, Guinta subsequently wired over one hundred thousand 

dollars to Dingman, and Dingman confirmed the receipt of these funds and 

that that these funds would represent a 10% interest in the company. Id. at 77. 

Despite the offer and acceptance being oral, this subsequent performance 

made the terms of the contract sufficiently definite, thus permitting the 

Agreement to become a binding contract. Id. at 77, 80-81. Because the parties 

entered a binding contract with one another, while in the United States, that 

transaction qualified as a domestic transaction. Id. at 80. The fact that a 

completely uninvolved third party, such as the Bahamian authorities might 

cause the transaction to be revoked bore no relevance on determining where 

and whether the parties become irrevocably bound to one another. Id. at 80-81. 

(relying on Choi, 890 F.3d 60, 68 (2d Cir. 2018). Thus, despite the fact that one 

could argue that the funds were delivered in the Bahamas so the parties 

incurred irrevocable liability extraterritorially, the Court held that the parties 

become irrevocably bound because the title to the shares passed directly 

between the parties while in the United States and the payment merely was a 
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condition subsequent. See Id. at 80; See City of Pontiac Policemen's & 

Firemen's Ret. Sys. v. UBS AG, 752 F.3d 173, 181 (2d Cir. 2014) (holding that 

the location of a purchase order does not affect where the transaction 

occurred).   

While the location of a transaction may be determined by looking at 

where title passed between the parties or where the parties became irrevocably 

bound to one another, the Court in Parkcentral believed that concluding a 

transaction occurred in the United States may not be enough to overcome the 

presumption against extraterritoriality. 763 F.3d. 198, 214-15 (2d Cir. 2014). 

Parkcentral looked at securities based swap agreements (hereinafter the 

Parkcentral swap agreements will be referred to as “Swaps”). Id. at 201. The 

Swaps were tied to the shares of Volkswagen’s shares, which only traded on 

foreign exchanges. Id. Securities based swap agreements are derivative 

securities and are created by private contracts between two parties where the 

parties agree to exchange cash flows that are pegged to the price (i.e. based on 

the return) of a reference security. See Prime Int’l Trading, Ltd. V. BP P.L.C., 937 

F.3d 94, 106 (2d Cir. 2019) (stating that the Swaps are derivatives and that 

derivatives “by their nature, are pegged to the value of another asset.); 

Parkcentral, 763 F.3d at 206 (providing the definition of Swaps and saying that 

the Swaps were “pegged to the price of VW shares, which trade on European 

stock exchanges.”). In Parkcentral the “reference security was [Volkswagen’s] 

common shares” and Volkswagen’s common shares traded on European stock 

exchanges. 763 F.3d at 206. For sake of argument the Court assumed the 
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Swaps holders incurred irrevocable liability or received title to their securities 

within the United States because it wanted to address whether that alone may 

overcome the presumption of extraterritoriality. Id. at 214. 

The Court wanted to determine this issue because it felt that blindly 

applying Morrison and Absolute Activist—which involved conventional 

securities—to cases that involve “derivative securities, like [Swaps], that vest 

parties with rights to payments based on changes in the value of a stock,” would 

yield consequences that are directly in contravention with Morrison’s holding. 

Id. at 214-15 (emphasis added). If determining a transaction took place in the 

United States “is not only necessary but also sufficient to justify the application 

of § 10(b) despite otherwise foreign facts . . . [then t]he mere fact that the 

plaintiffs based their suit on a domestic transaction would make § 10(b) 

applicable to allegedly fraudulent conduct anywhere in the world.”  Id. at 214 

(emphasis added). The Court believed this to be in contravention with Morrison 

for two reasons. Id. at 214-15. 

First, and most importantly, Morrison’s language created a condition 

necessary rather than a sufficient condition to overcome the presumption. In 

Morrison, the Court stated, “And it is in our view only transactions in securities 

listed on domestic exchanges, and domestic transactions in other securities, to 

which § 10(b) applies.” Id. at 215 (quoting Morrison, at 267). The Court believed 

this created a necessary condition to overcome the presumption of 

extraterritoriality rather than a sufficient condition. Id.  
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Secondly, making Section 10(b) apply whenever a plaintiff’s suit relies on 

a domestic transaction, regardless of predominantly foreign facts, would yield 

results in direct contravention to Morrison. Morrison rejected Section 10(b)’s 

extraterritorial effect not because Congress lacked the power to extend the law 

into foreign territory, but rather because the probability of conflict between 

domestic and foreign laws is so obvious that if Congress had wanted to have 

the law apply extraterritorially, it would have done so. Id. The corollary of that 

proposition also applies: “if an application of the law would obviously be 

incompatible with foreign regulation, and Congress has not addressed that 

conflict, the application is one which Congress did not intend.” Id. at 215. 

The Court in Parkcentral believed that Morrison and Absolute Activist 

should not be blindly followed because derivatives similar to Swaps create 

results that Morrison did not contemplate and that Congress has not 

addressed. Id. at 216. Making the location of the transaction sufficient would 

permit the extension of Section 10(b) even when the conduct “occurred in a 

foreign country, concerning securities in a foreign company, traded entirely on 

foreign exchanges . . .” Id. Further, the foreign parties may not even know the 

domestic transaction occurred. Id. at 215-16. As such, the Court concluded 

that to overcome the presumption against extraterritoriality, a transaction 

must occur within the United States and not be considered predominantly 

foreign.  

The Ninth Circuit rejected Parkcentral’s predominantly foreign test. In 

Stoyas v. Toshiba Corp. the Court addressed whether a transaction involving 
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UADRs overcome the presumption against extraterritoriality. 896 F.3d 933, 

941, 947-50. First, it must be noted that both UADRs and Sponsored ADRs 

(SADRs) are securities. See Id. at 942. The Court concluded that UADRs, like 

all UADRs traded on the OTC market. Id. at 940-41; Vincent M. Chiappini, 

Note: How American Are American Depositary Receipts? ADRs Rule 10b-5 Suits, 

and Morrison v. National Australia Bank, 52 B.C. L. Rev. 1795, 1818 (2011) 

(UADRs trade only on OTC markets). The Court relied upon Absolute Activist 

and Georgiou in adopting the irrevocable liability standard for determining 

where a transaction occurs. See Toshiba, 896 F.3d at 948.  

The Ninth Circuit concluded that the UADRs could likely be considered 

domestic transactions. It did so because the ADRs were bought in the United 

States; one of the depositary institutions that sold the ADRs in the United 

States; the buyer was a United States entity that operates in the United States, 

the group that runs the OTC market the ADRs traded on operates in the United 

States; and the principal offices agents and locations of the depositaries where 

ADR holders could exchange their ADRs for the underlying security were in the 

United States. Id. at 949.   

Toshiba did not focus though on whether the UADRs were domestic, 

instead it focused on whether to accept Parkcentral’s predominantly foreign 

test, which the Court decided to reject. See Id. at 949-50. In rejecting 

Parkcentral the Court took two approaches. Id. at 950. 

First, the Toshiba Court tried to distinguish itself from Parkcentral. It did 

so by focusing on the difference between the securities at issue; the laws 
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regulating the securities; where the securities traded; and the knowledge or 

actions of the issuers. Id. The Court felt these differences were sufficient to 

distinguish the securities. Id.  

Next the Court rejected the predominantly foreign test. It rejected this 

test because the test “was speculation about Congressional intent . . . ,” and it 

reestablishes “an open-ended, under-defined multi-factor test . . .” similar to 

the Conduct and Effects Tests that Morrison desperately sought to replace, and 

Parkcentral focused on the “foreign location of the deceptive conduct . . .” which 

Morrison deemed irrelevant. Id. at 950.  

Whether UADRs are Considered Domestic Transactions  

Unsponsored ADRs do not qualify as domestic transactions.  

What are Sponsored and Unsponsored ADRs 

Before entering an analysis, first an explanation regarding ADRs must be 

provided and then the types of ADRs must be discussed.  

ADRs are a derivative security that represents “receipts” of the foreign 

security. Jacob True, Student Note: What Counts as a Domestic Transaction 

Anymore: The Second Circuit and Other Lower Courts’ Struggles in Interpreting 

the Supreme Court’s Intent in Morrison v. Australia National Bank When Dealing 

with Derivative Securities Transactions, 10 Hastings Bus. L.J. 513, 513 (2014); 

Kevin M. Lacroix, The U.S. Securities Litigation Exposure of Non-U.S. Companies 

with Level I ADRs, The D&O Diary (June, 16, 

2019)https://www.dandodiary.com/2019/06/articles/securities-

litigation/the-u-s-securities-litigation-exposure-of-non-u-s-companies-with-

level-i-adrs/. ADRs were first created in 1927, to facilitate international 

https://www.dandodiary.com/2019/06/articles/securities-litigation/the-u-s-securities-litigation-exposure-of-non-u-s-companies-with-level-i-adrs/
https://www.dandodiary.com/2019/06/articles/securities-litigation/the-u-s-securities-litigation-exposure-of-non-u-s-companies-with-level-i-adrs/
https://www.dandodiary.com/2019/06/articles/securities-litigation/the-u-s-securities-litigation-exposure-of-non-u-s-companies-with-level-i-adrs/
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investing. Pinker v. Roche Holdings, Ltd., 292 F.3d 361, 367 (3d Cir. 2002). 

ADRs are created by a depositary, usually a bank, acquiring shares of an FC on 

foreign markets or exchanges. See Chiappini, supra at 1816-17. Depending on 

whether the ADRs are sponsored or unsponsored, the depositary or the FC will 

file Form F-6 with the SEC. Id. at 1817-18. Form F-6 governs the registration of 

ADRs and requires the registrant to disclose information relating to the 

issuance of the ADR, such as the terms of the depositary agreement (if one 

exists), an opinion by counsel regarding the legality of the ADR, and material 

contracts between the issuer and the depositary. Pinker, 292 F.3d at 367; SEC, 

Form F-6, https://www.sec.gov/files/formf-6.pdf (last accessed Feb. 27, 2020). 

ADRs are separate securities from the underlying securities. New York Law 

School Center for International Law Symposium, The Russian Securities 

Markets: Regulation and Practice, 18 N.Y.L. Sch. J. Int’l & Comp. L. 1, 16 

(1991). The ADRs may trade on a domestic exchange or on the OTC market. 

Ciappini, supra at 1817-18. If the ADR trades on the OTC market it must 

satisfy SEC Rule 12g3-2(b). Sarah Dotzel, Note: Unsponsored ADRs Falling 

Through the Cracks: Adopting a Domestic Securities Regime to a Global 

Marketplace, 18 Vand. J. Ent. & Tech. L. 849, 857-59 (2016). The contractual 

terms to the ADR are specified in the ADR and by buying the ADR and 

becoming a holder, one has agreed to the contractual terms of the ADR. See 

Toshiba, 869 F.3d at 941. As a derivative security, ADR holders have a 

beneficial interest in the underlying security; however, holders do not own any 

shares of the FC. See Id. at 940; Pinker, 292 F.3d at 367. However, the ADRs 

https://www.sec.gov/files/formf-6.pdf
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operate similarly to stock as they are economically similar and they possess 

many of the relevant attributes that stock possess. Toshiba, 869 F.3d at 941-

42 (discussing the similarities between stocks and ADRs); see also Pinker, 292 

F.3d at 366. The ADR’s contractual terms may affect how these rights function. 

See Dotzel, supra at 856. Additionally, the FC may cancel the ADR, but if this 

happens, the ADR holders have the right to either be bought out by the 

depositary or exchange their ADRs for the FC’s shares that the depositary 

holds. See Corporate Finance Institute, American Depositary Receipts (ADRs), 

Negotiable Security Instruments Representing Shares in a Foreign Company, 

https://corporatefinanceinstitute.com/resources/knowledge/trading-

investing/american-depositary-receipts/ (last visited Feb. 26, 2020).  

There are two over-arching types of ADRs: Sponsored ADRs (SADRs) and 

Unsponsored ADRs (UADRs). Dotzel, supra at 856. They differ depending on 

the degree of involvement and control by the FC. See Id. at 856-59. 

SADRs require formal participation by the FC, and SADRs demonstrate 

that the FC clearly intended to enter the United States’ markets. Id. at 856-57. 

SADRs are created by the FC and depositary entering into a contractual 

agreement. Id. These contracts dictate how much control the FC will retain, but 

typically the FC controls terms and conditions of the ADR, such as: (1) how 

many ADRs are registered; (2) shareholders’ rights; (3) recordkeeping; (4) 

shareholder communications; and (5) dividend payments. See Id. For SADRs 

the FC files Form F-6 with the SEC. Id.  

https://corporatefinanceinstitute.com/resources/knowledge/trading-investing/american-depositary-receipts/
https://corporatefinanceinstitute.com/resources/knowledge/trading-investing/american-depositary-receipts/
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There are four subcategories of SADRs: Level 1, 2, 3 ADRs and Rule 

144A offerings. Chiappini, supra at 1818. These ADR levels only apply to 

SADRs. See Id. at 1818-19. Level 2 and 3 trade on domestic exchanges. Id. at 

1818. Unlike Level 3 ADRs, Level 2 ADRs cannot issue new shares, so they do 

not raise capital for the FC. Id. Level 2 and 3 are subject to greater disclosure 

requirements, but all the levels have disclosure requirements. Additionally, all 

the levels are created by the FC entering into a contract with the depositary to 

create the ADR and the FC files Form F-6. Id. Level 1 and 144A Offerings trade 

on the OTC market. Id. As these trade OTC, they must comply with Rule 12g3-

2(b) which exempts them from many of the reporting requirements of securities 

on domestic exchanges. Id. at 1818-19. For Level 1 ADRs, the depository bank 

files Form F-6, however the FC’s “upper management mut also sign the 

registration statement.” Id. at 1819. 

UADRs are created with little or no involvement of the FC and they 

provide no indication that the FC desired to enter into the United States’ 

markets. Pinker, 292 F.3d at 367; Dotzel, supra at 856. While typically UADRs 

are done with the consent—or more appropriately the “non-objection” of the 

FC—UADRs may be created without the FC’s knowledge. See Toshiba, 896 F.3d 

at 941. Dotzel, supra at 856. To create the UADR, the depositary files Form F-

6, but unlike Level 1 ADRs, the depositary does not need the consent of anyone 

at the FC to file the form. See Dotzel, supra at 856; Chiappini, supra at 1818. 

To create and register the UADR the depositary files Form F-6, and this filing 

does not require the signature or even knowledge of any party at the FC. See 
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Toshiba, 896 F.3d 941; Dotzel, supra at 856; Chiappini, supra at 1818. The FC, 

has little to no control over the UADR, however it may cancel the UADR—as 

may the depositary. PLC Corporate and Securities, Impact of Unsponsored 

Programs on Non-US Issuers, Practical Law Company, 

https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009

/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-

here-to-view-article-ADR-Programs-Impact-

o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramso

n__.pdf (last accessed Feb. 26, 2020). Thus, these securities are done without 

the “formal participation” of FCs. Toshiba, 896 F.3d at 941.  

Courts Treatment of SARDs 

Post-Morrison, ADRs typically are only considered domestic when they 

are SADRs, however Courts reach that conclusion with far less difficulty when 

the ADRs trade on a domestic exchange. In United States v. Martoma, the Court 

addressed whether a SADR that trades on an exchange qualifies as a domestic 

transaction. 2013 U.S. Dist. LEXIS 176998, at 14-15(S.D.N.Y. Dec. 17, 2013). 

The defendant tried to argue that the ADRs are merely receipts that indicate an 

interest in the underlying security so the ADRs are not securities, thus the 

transaction is extraterritorial. Id. The Court rejected this argument and instead 

concluded that ADRs are securities, even though they represent shares of a 

foreign corporation’s stock. Id. at 15. When the SADRs traded on a domestic 

exchange—here the New York Stock Exchange (NYSE)—those trades resulted in 

the formation of contracts, passing of title, and the creation of liabilities 

https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-here-to-view-article-ADR-Programs-Impact-o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramson__.pdf
https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-here-to-view-article-ADR-Programs-Impact-o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramson__.pdf
https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-here-to-view-article-ADR-Programs-Impact-o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramson__.pdf
https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-here-to-view-article-ADR-Programs-Impact-o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramson__.pdf
https://www.shearman.com/~/media/Files/NewsInsights/Publications/2009/03/ADR-Programs-Impact-of-Unsponsored-Programs-on-N__/Files/Click-here-to-view-article-ADR-Programs-Impact-o__/FileAttachment/CM040209ADRProgramsImpactofUnsponsoredProgramson__.pdf


Team No. R. 12 

23 
 

between the buyers and sellers; thus the transaction qualified as a domestic 

transaction. Id.  

 When the transaction involves a SADR that trades on the OTC market, 

determining whether a domestic transaction occurred requires a bit more 

nuance. In In re Volkswagen, the Court tried to determine whether a SADR that 

traded on the OTC market qualified as a domestic transaction, and whether the 

transaction qualifies as predominantly foreign. 2017 U.S. Dist. LEXIS 1109, at 

808-17. In determining whether SADRs were a domestic transaction, the Court 

compared the SADRs to the Swaps in Parkcentral. Id. at 810-12. Parkcentral 

posed heavy concerns about dragging in a party that did not participate in the 

transaction. Id. at 810-11 (discussing Parkcentral, 706 F.3d at 201).  Unlike the 

Swaps in Parkcentral, the SADRs are not independent from the foreign 

securities or the company itself, rather by sponsoring the ADRs the company 

“was directly involved in the domestic offering of the ADRs.” Id. at 811. The 

steps the Court considered sufficient to determine the SADRs were domestic 

transactions were: (1) Volkswagen entered into the Deposit Agreement with J.P. 

Morgan of New York; (2) the Deposit Agreements provide that the ADRs are 

governed by New York Law; (3) Volkswagen submitted Form F-6 with the SEC 

to make the ADRs available in the United States, and as a result the ADRs 

were able to trade on the OTC market; and (4) Volkswagen complied with Rule 

12g3-2(b) by providing English disclosures. Id. at 813-15. These factors are 

sufficient to show that a company actively engaged in the creation of the ADR 
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and thus the ADRs are considered domestic transactions. Id. at 813-15. In 

coming to this conclusion, the Court relied upon Martoma. Id. at 816-17. 

 The creation of a contractual obligation resulted in both these cases 

determining that the SADRs qualified as a domestic transaction. In Martoma, 

that contractual relationship between the parties occurred when the shares 

traded on the exchange. In In re Volkswagen, that relationship existed when 

the depositary and FC entered into a formal agreement, the FC filed Form F-6, 

and the FC complied with Rule 12g3-2(b). Due to this reliance on a contractual 

relationship, UADRs should not be considered domestic securities.  

How UADRs Should be Treated 

 Very little support exists for concluding that UADRs are domestic 

securities. Toshiba concluded that the UADRs could possibly be considered 

domestic, but Toshiba should not be adopted. 

Toshiba did determine that an Unsponsored ADR qualifies as a domestic 

transaction, however that determination should not be repeated. Toshiba 

concluded that the UADR at issue was a domestic transaction without 

addressing any of the issues surrounding the FC’s lack of active engagement, 

such as filing Form F-6 or entering into a contract, which were heavily 

discussed in In re Volkswagen to determine whether an ADR qualifies as 

domestic. the Toshiba Court concluded that the unsponsored ADRs could be 

considered domestic. Toshiba, 896 f.3d at 948-49; In re Volkswagen, 2017 U.S. 

Dist. LEXIS 1109, at 812 (relying on Martoma, 2013 U.S. Dist. LEXIS 176998, 

at 15). The Court’s said that “we are to examine the location of the transaction, 
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it does not matter that a foreign entity was not engaged in the transaction,” but 

yet the Court concluded that the ADR could be domestic due to the Plaintiff 

being a United States Corporation operating in the United States, the trading 

system operating in the United States, and the ADR’s depositaries operating  

all in the United States. Id. at 949. This conclusion should not be followed 

because it ignored two key aspects regarding ADRs.  

The Court adopted the analysis of Absolute Activist, yet it ignored the 

need for the parties to become committed to one another. See Toshiba, 896 

F.3d at 941 n. 8, 949. To incur irrevocable liability, the parties need to become 

committed to one another. Absolute, 677 F.3d at 68. The parties are committed 

“in the classic contractual sense [if] there was a meeting of the minds of the 

parties; it marks the point at which the parties obligated themselves to perform 

what they had agreed to perform . . . .” Id. (emphasis added). Purchasers of a 

UADR enter a two-party contact, one between the depositary which registers 

and sells the shares and the American investor that buys the shares, while a 

buyer of a SADR enters into a contract involving the FC, depositary, and the 

American investor. See Toshiba, 896 F.3d at 941 n. 8, 949; Dotzel, supra at 

856-57; Chiappini, supra at 1817. As such, FC’s are not a party to the 

contract. See Toshiba, 896 F.3d at 941 n. 8, 949; Dotzel, supra at 856-57; 

Chiappini, supra at 1817.   

As the FC’s are not a party to the contract, they have not obligated 

themselves in anyway. This can further be evidenced as a party cannot have a 

meeting of the minds, when that party does not even know about the 
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transaction. See Michael I. Meyerson, The Reunification of Contract Law: the 

Objective Theory of Consumer Form Contracts, 47 U. Miami L. Rev. 1263, 1312-

13 n. 274.  

Additionally, Toshiba, along with other courts have ignored a key fact 

regarding ADRs, the fact that the ADR and the underlying security are separate 

securities. New York Law School Center for International Law Symposium, 

supra at 16. The parties involved contracting for each security—the reference 

security and the ADR—are different parties. Toshiba, 896 F.3d at 941 n. 8. As 

the parties for UADRs enter into different contracts—in different countries—the 

transactions should be looked at a as a two-step transaction. See Id.; Absolute 

Activist, 677 F.3d at 67-68; In re Volkswagen, 2017 U.S. Dist. LEXIS 1109, at 

813-15.  

The first transaction occurs between the FC and depositary, and in the 

absence of a domestic contractual obligation, it should be considered foreign. 

This needs to be the first step of the transaction because a UADR contract is 

only a contract between the UADR issuer—the depositary— and the American 

investor. See Toshiba, at 491 n. 8; Dotzel, supra at 856-57. To determine the 

location of a transaction, courts look at where the parties incurred irrevocable 

liability or title passed between parties. Absolute Activist, 677 F.3d at 68. 

Where an individual placed a buy-order bears no relevance to whether the 

transaction qualifies as domestic. Id. (citing Plumbers’, 753 F. Supp. 2d at 177). 

Placing an order on a domestic exchange, such as the NYSE, qualifies as a 

domestic transaction sufficient to overcome a presumption of extraterritoriality. 
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See Morrison, 561 U.S. at 269-70, 273; Martoma, 2013 U.S. Dist. LEXIS 

176998, at 15-16. Similarly, purchasing shares on a foreign exchange will 

generally be considered a foreign transaction because the parties entered into a 

contractual agreement, incurred liability, and passed title on that exchange. 

See Morrison, 561 U.S. at 269-70, 273; Mortoma, 2013 U.S. Dist. LEXIS 

176998, at 15-16; Plumbers’, 753 F. Supp. 2d at 177-179 (citing Stackhouse).  

The second transaction occurs between the depositary and the American 

investor, and it should be considered a domestic transaction. Selling UADRs is 

a domestic transaction, and the parties that file and sign Form F-6 become 

liable for Rule 10b-5. See In re Volkswagen, 2017 U.S. Dist. LEXIS 1109, at 

813-17 (relying on the holding of Mortoma, the Court concluded that the FC 

could be held liable because it participated in the creation of the contracts that 

made and registered the ADR); See Dotzel, supra at 816-17 (in a Level 1 ADR 

the depositary files Form F-6 but the FC’s upper management must sign it). 

Because the first step is foreign and the second step is domestic, UADR 

holders may only bring a Rule 10b-5 suit against the depositary, and this 

supports the rationale of Morrison. Parkcentral, 763 F.3d at 215-16. Morrison 

heavily concerned itself with the effect of applying United States laws 

extraterritorially as doing so could reap large consequences. 561 U.S. at 269. 

By analyzing UADRs as a two-step transaction, litigation involving Rule 10b-5 

violations will be limited to the United States. See Id. at 269-70; Absolute 

Activist, 677 F.3d at 67-68. Should the depositary be sued for a violation, it is 

then free to go and sue the FC in the FC’s country. See Morrison 561 U.S. at 
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255 (The court did not want to expand Rule 10b-5 without congressional 

indication because it may conflict with the laws, including securities laws, of 

that foreign country). Adopting the predominantly foreign tests prevents the 

laws of this country from unnecessarily invading a sovereign, provides clear 

recourse to injured investors, and permits the depositaries to recover damages. 

See Parkcentral, 763 F.3d at 215-16. In the instances that the depositary 

cannot recover all or some of its damages, that represents the risks of creating 

a UADR. Julia Kagan, Underwriting Risk (Feb. 20, 2018) 

https://www.investopedia.com/terms/u/underwriting-risk.asp.  

While this UADR test may reduce the number of UADRs that are created, 

it likely would not pose a large issue for investors. UADRs are the most 

commonly created type of ADR; however, the most widely held and traded 

ADRs are Level 1 ADRs. 

https://irsociety.org.uk/files/12jld0588_Unsponsored_ADRs_web.pdf; 

https://www.investopedia.com/terms/v/volumeoftrade.asp (“[Trading v]olume 

tells investors about the market's activity and liquidity. Higher trade volumes 

for a specified security mean higher liquidity, better order execution and a 

more active market for connecting a buyer and seller.”). This UADR rule would 

have no detrimental effect on the Level 1 ADRs, thus it would not negatively 

affect the most widely held and traded ADRs. See Id. 

Whether to Adopt Predominantly Foreign 

 The Court should adopt Parkcentral’s predominantly foreign standard. 

The Court created the test because it felt Morrison’s language created a 

https://www.investopedia.com/terms/u/underwriting-risk.asp
https://irsociety.org.uk/files/12jld0588_Unsponsored_ADRs_web.pdf
https://www.investopedia.com/terms/v/volumeoftrade.asp
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necessary condition but not a sufficient condition to overcome the presumption 

against extraterritoriality, and it felt that Morrison’s bright line rule does not 

work with derivative securities as it extends United Securities laws into 

sovereign territories, even when FCs have not performed any domestic actions. 

Parkcentral, 763 F.3d at 215-16. 

 Morrison’s language supports the conclusion that to overcome the 

presumption of extraterritoriality, a domestic transaction on or off an exchange 

is a necessary but not a sufficient condition. Morrison stated that “it is in our 

view only transactions in securities listed on domestic exchanges, and domestic 

transactions in other securities, to which § 10(b) applies.” Id. at 215 (quoting 

Morrison, 561 U.S. at 267). Using the word “only” describes “a necessary 

condition, not a sufficient condition.” See Twp. Of Tinicum v. United States DOT, 

582 F.3d 482, 488-89 (3d Cir. 2009) (citing California v. Hodari D., 499 U.S. 

621, 627-28 (1991). Thus by stating “only” these types of transaction permit 

the presumption against extraterritoriality to be overcome, Morrison’s language 

heavily indicated these transactions are a necessary but not a sufficient 

condition. See Id. 

As Morrison stated that “only” these types of transaction will permit the 

presumption against extraterritoriality to be overcome, it provided a necessary 

but not a sufficient condition. See Id.  

 The predominantly foreign test supports Morrison’s objective of not 

expanding statutes outside the jurisdiction of the United States when the 

statute gives no clear indication that it ought to be expanded extraterritorially. 
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Morrison dealt with a straightforward transaction involving a foreign buyer, 

buying foreign securities, on a foreign exchange. 561 U.S. at 250; Parkcentral, 

763 F.3d at 214; Chiappini, supra at 1801. As such, none of the parties 

incurred any liabilities or obligations domestically, the only domestic contact in 

Morrison was a subsidiary that provided models to calculate the value of 

mortgages. Chiappini, supra at 1801. In derivative contracts like Swaps and 

ADRs, it is very possible that a foreign issuer could sell foreign securities only 

on a foreign exchange, yet a third party could create a derivative contract in the 

United States, and that derivative would give domestic holders a beneficial 

interest in the otherwise completely foreign transaction. See e.g. AR at 3. These 

types of transactions were not considered domestic in Morrison, 561 U.S. at 

273. The actions of a third party do not affect where the party’s transaction 

occurred. See Giunta v. Dingman, 893 F.3d 73, 80-82 (2d Cir. 2018). Without 

the foreign individual taking some concerted action, such as entering into a 

contract to form SADRs, such a decision would be contrary to Morrison’s intent 

and holding.  See Parkcentral, 763 F.3d at 214-16. 

 Despite the Ninth Circuit disagreeing that the predominantly foreign test 

should be adopted, this Court should adopt the test. Toshiba criticized the test 

because it invited the unpredictable open-ended analysis that occurred with 

the Conducts and Effects tests. 896 F.3d at 950. However, this would not 

produce an open-ended analysis: transactions should be considered 

predominantly foreign by looking at whether the party’s transaction, in the 

absence of the third party’s actions—would be considered domestic under 
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Morrison. See Parkcentral, 763 F.3d at 215-16. For instance, if a foreign issuer 

only sells its foreign stock on a foreign exchange, then it would be considered a 

foreign transaction under Morrison. 561 U.S. at 273. Independent domestic 

actions taken by a third party, such as creating Swaps, should not change the 

nature of the foreign entity’s transaction. See Toshiba, 896 F.3d at 952; Giunta, 

893 F.3d at 80-82. 

Whether UADRs are Predominantly Foreign  

 Regardless of whether the Court determined that UADRs constitute a 

domestic security, Rule 10b-5 should not be permitted against foreign issuers 

because UADRs are predominantly foreign. Parkcentral determined that the 

Swap agreements were predominantly foreign. The fact that UADRs are not 

identical securities is irrelevant. See Prime Int’l Trading, 937 F.3d at 106-07 

(comparing a different security to the Swaps and concluding that their great 

similarities justified concluding the securities at issue were predominantly 

foreign) . 

 Despite Toshiba stating otherwise, the Swaps in Parkcentral and UADRs 

are incredibly similar. Toshiba said that Parkcentral could not be applied to 

UADRs because unlike UADRs, Swaps do not constitute an investment in the 

reference company, Swaps do not confer an ownership interest in the reference 

company, Swaps “value is wholly unconstrained by the amount of reference 

security available . . . ,” and Swaps are not pegged to the value of the reference 

security. 896 F.3d at 950. 
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Like Swaps, UADRs do not constitute an investment in the reference 

company nor do UADRs confer ownership interests in the reference security. 

The buyer of a UADR purchases a separate security, they do not own the 

security. Pinker, 292 F.3d at 366; New York Law School Center for 

International Law Symposium, supra at 16. The owner of a UADR merely 

possesses a beneficial interest in the reference security, but not legal title to 

those shares Toshiba, 896 F.3d at 940; Pinker, 292 F.3d at 367. 

The Swaps were constrained by the amount of the reference security 

available. Upon the disclosure that Porsche owned roughly 75% of Volkswagen, 

a short squeeze occurred, where short sellers frantically sold out of their 

positions. Parkcentral, 763 F.3d at 205. This resulted in the share price of 

Volkswagen nearly quintupling. Id. The Swaps were short positions, so this 

short squeeze and subsequent spike resulted in the value of the Swaps 

plummeting. See Id.  

The Swaps value was pegged to the reference security. Derivatives by 

their nature are pegged to their reference security. Prime Int’l Trading, 937 F.3d 

at 106.  These Swaps were no exception. Parkcentral, 763 F.3d at 201 

The Court tried to further distinguish UADRs and the Swaps by saying 

that the Swaps were not traded on “[SEC] regulated platforms, systems, or 

exchanges,” but they likely trade on the same market. Toshiba, 896 F.3d at 

950. See Parkcentral, 763 F.3d at 207; Chiappini, supra at 1816-17. As these 

both traded on the OTC market, unless the Swaps were subject to some 

exception, UADRs trade with the same disclosure requirements as the Swaps.  
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Next the Court tried to distinguish the Swaps by saying that the foreign 

company traded exclusively on a foreign market, however this is also true for 

UADRs. Toshiba, 896 F.3d at 950; Chiappini, supra at 1816-17. UADRs permit 

domestic investors to invest in foreign companies. Chiappini, supra at 1816-17. 

UADRs are made when a FC makes no effort to sell its securities in the United 

States’ markets. Dotzel, supra at 856-57.  As such, UADRs will likely only have 

common shares traded extraterritorially.  

Finally, the Court said “there was no allegation that Volkswagen knew 

about or facilitated the [Swaps],” but that also would be true for a UADR. 

Toshiba, 896 F.3d at 950. As discussed previously, UADRs do not require any 

effort by the FC, and they may even be created without the issuer’s knowledge. 

Id. at 941; Dotzel, supra at 856-57.  

Despite Toshiba’s conclusion, Swaps and UADRs are very similar 

securities and they should be considered predominantly foreign. In Prime 

International Trading, the Second Circuit determined that the securities at 

issue were predominantly foreign because they were derivatives; the alleged 

misconduct was entirely foreign; and the security was tied to the price of the 

security on a foreign exchange. 937 F.3d at 106-07. Similarly, UADRs should 

be considered predominantly foreign because UADRs are derivatives which are 

“directly tied to the price of [the reference security’s] shares on foreign 

exchanges.” Id.; True, supra at 513. So, unless the FC performs some form of 

material misconduct domestically, such as making misrepresentations to 
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clients while in the United States, the conduct should be considered foreign. 

See Guinta, 893 F.3d at 76-77.  

Application to this Case 

 Alcollezione’s UADR should not be considered a domestic transaction. 

The ADR is a UADR because nobody at Alcollezione filed Form F-6 nor did it 

sign Form F-6. AR at 3-7. As additional evidence, Marconi—the CEO of 

Alcollezione, expressly rejected the creation of a SADR. Id. at 3. Additionally, 

the company did not perform any subsequent activities regarding that oral 

representation that Marconi provided to the creator of the UADR so these 

representations do not create a contract between the parties, which would 

make them a Level 1 SADR. See Guinta, 893 F.3d at 80-82; Chiappini, supra at 

1819; Id. at 4-7.  

As the Alcollezione ADR qualifies as a UADR, the two- step analysis 

should be applied to this case. Under the first step, the depositary purchased 

Alcollezione’s common shares on the Italian Exchange. See Chiappini, supra at 

1816-17; AR at 3-4. Thus, transfer of title to those shares, liabilities, and 

contractual obligations all occurred in Italy. See Absolute Activist, 677 F.3d at 

67-68; Martoma, 2013 U.S. Dist. LEXIS 176998, at 15. The fact that the 

depositories were in America bears no relevance on the transaction. Absolute 

Activist, 677 F.3d at 67-70. Thus, they are foreign transactions.  

 Should the Court consider the transactions as a domestic transaction, 

the Court should conclude the UADRs are predominantly foreign. These UADRs 

are exactly like the Swaps in Parkcentral because they are derivative contracts 
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that are directly tied to the reference price of the foreign security, and all the 

misconduct occurred extraterritorially. Prime Int’l Trading, 937 F.3d at 106-07. 

The fact that the company made English disclosures alone will not be sufficient 

to make the transaction domestic. See Toshiba, 896 F.3d at 952; Simon 

Crompton, et all, Unsponsored ADR Programs Challenges and Concerns, 

Latham and Watkins, https://www.iflr.com/pdfs/web-seminars/unsponsored-

adr-programmes/unsponsored-adr-programmes21067_2.pdf, at 8-10 (last 

visited Mar. 1, 2020). Since the amendment of Rule 12g3-2(b) it is incredibly 

common for companies to post English disclosures, regardless of their intent to 

expand into the United States’ markets. Crompton, supra at 10. In-fact this 

practice has become so common that depositaries may rely on a very limited 

inquiry regarding Rule 12g3-2(b) compliance when forming UADRs. Id.; SEC, 

Form F-6, https://www.sec.gov/files/formf-6.pdf, at 3 (last accessed Feb. 27, 

2020). As such, English disclosure in a UADR should not be considered 

domestic misconduct. As there is no domestic misconduct, the UADRs are 

derivative, and the directly tied to the price of the reference security, the 

Alcollezione UADRs should be treated as predominantly foreign. See AR at 1-7.  

Issue 2 

The second main issue before the court is whether an employee who puts 

a false or misleading statement into investor materials at the direction of their 

supervisor may be subjected to primary liability under Rule 10b-5(a) or (c) even 

if that employee is not considered the “maker” of the statement under Rule 

10b-5(b). In this case, Marconi insisted that Cato put the misleading 

https://www.iflr.com/pdfs/web-seminars/unsponsored-adr-programmes/unsponsored-adr-programmes21067_2.pdf
https://www.iflr.com/pdfs/web-seminars/unsponsored-adr-programmes/unsponsored-adr-programmes21067_2.pdf
https://www.sec.gov/files/formf-6.pdf
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information into the disclosures. AR 5-6. Cato should not be held primarily 

liable for the fraud made by Marconi for several reasons. First, Cato should not 

be held liable under Rule 10b-5(a) or (c) as the facts are different than in 

Lorenzo. Second, Cato’s actions do not count as a “practice” under Rule 10b-

5(a). Also, defendants cannot be held liable for “misstatements and omissions” 

under Rule 10b-5(c) as that is covered by Rule 10b-5(b). Third, holding 

attorneys liable will have a ripple effect that will harm all American investors. 

Finally, in Geoffrey A. Orley Revocable Tr. v. Genovese—a post-Lorenzo court 

case—the Court stated that lawyers with far more egregious behavior should 

not be held liable in private actions. 

Lorenzo’s applicability is limited in our case because Lorenzo was an SEC 

lawsuit and not a private action. 

Even though Rule 10b-5 does not specifically create a private cause of 

action separate from SEC enforcement, the Supreme Court has repeatedly said 

that private plaintiffs have an implied right to bring a lawsuit. See Halliburton 

Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 267 (2014); Superintendent of Ins. 

of N. Y. v. Bankers Life & Casualty Co., 404 U.S. 6, 13, n. 9 (1971). However, 

private plaintiffs can only bring actions against primary violators and not 

secondary violators. Central Bank of Denver, N.A. v. First Interstate Bank of 

Denver, N.A., 511 U.S. 177 (1994). Just because Lorenzo did not emphasize the 

difference between primary and secondary liability does not mean this 

difference is not important. Lorenzo dealt with a SEC action. The SEC has a 

right to bring actions against entities regardless of primary or secondary 

liability. See Lorenzo v. SEC, 139 S. Ct. 1094, 1104 (2019).  1104; See also 15 
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U.S.C. § 78t(e). Private actors can only sue for primary liability. Central Bank 

511 U.S. at 177. In this case, Cato is being sued by a private entity, separate of 

any SEC investigation; thus for Cato to be held liable, she must be a primary 

violator. AR 16. 

Cato’s actions cannot be covered by subsections (a) and (c) of Rule 10b-5. 

Rules 10b-5(a), (b), and (c) cover distinct types of fraudulent actions. 17 

C.F.R. § 240.10b-5. While they are not mutually exclusive, each subsection has 

a specific focus. Lorenzo, 139 S. Ct. at 1097 (2019). Rule 10b-5(b) focuses on 

making untrue statements, Rule 10b-5(a) addresses employing devices or 

scheme to defraud, and Rule 10b-5(c) addresses engaging in acts or practices 

which would operate to defraud another person. 17 C.F.R. § 240.10b-5. Just 

because an action qualifies as fraud under one subsection, does not mean that 

it qualifies under all three subsections. See Lorenzo at 1099. In this case, Cato 

helped prepare documents once. AR 6. Therefore, her actions are limited to 

making untrue statements under Rule 10b-5(b) and do not qualify as a scheme 

or practice. 

 Rule 10b-5(c) can only cover frauds or deceit not in subsection (b) 

because otherwise subsection (b) would be superfluous. See Lorenzo at 1108-

09 (Thomas, J., dissenting) (quoting RadLAX Gateway Hotel, LLC v. 

Amalgamated Bank, 566 U.S. 639, 645-46 (2012)). In our case, Petitioners’ only 

accuse Cato of making fraudulent misstatements. AR 7. Because Fraudulent 

misstatements are the main item covered by subsection (b), her actions cannot 

be judged by subsection (c). 
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The difference between primary and secondary liability may seem murky 

to some but, as some scholars argue, it may be clear to courts. Roger A. 

Cooper, Victor L. Hou, Alexander Janghorbani, Leslie N. Silverman, Robin M. 

Bergen, Matthew Solomon and Adam E. Fleisher, & Cleary Gottlieb, Alert 

Memorandum, Supreme Court Finds That Rule 10b-5’s “Scheme Liability” 

Provisions Reach Someone Who Deceptively Uses—But Does Not Make—False 

Statements of Another in UNDERSTANDING THE SECURITIES LAWS 2019 1293, 1299 

(Gary M Brown; N Adele Hogan; Mark D Wood ed. 2019). The difference 

between primary and secondary liability focuses on whether the defendant 

interacted with investors. Id. In Lorenzo, the defendant mailed statements to 

the investors, which violated Rules 10b-5(a) and (c). 139 S. Ct. 1094, 1104 

(2019). In Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc, the defendants 

entered sham contracts. 552 U.S. 148, 172 (2008). The other party to the 

contract then prepared false financial statements based on those contracts. Id. 

The court said that the defendants could not be primarily liable because the 

fraud to the investors happened secondary to their actions. Id. at 166. 

Unconventional as the arrangement was, it took place in the 
marketplace for goods and services, not in the investment sphere. 

[The issuer] was free to do as it chose in preparing its books, 
conferring with its auditor, and preparing and then issuing its 
financial statements. 

 

Cooper, quoting Stoneridge at 166. Unlike in Lorenzo, the Stoneridge 

defendants did not interact with investors because they did not talk to or 

present materials to the defrauded party. Cooper. The Stoneridge defendants 

were found not primarily liable. Stoneridge at 167.  
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Similarly, Cato should not be subject to primarily liability because she 

did not interact with investors. Cato placed statements into Marconi’s slide 

deck and Factor’s pro-forma financial statements. AR 6. Marconi then 

presented his slideshow and passed out copies of the financial statements to 

investors. Id. Just like in Stoneridge, Cato did not interact with investors. 

Cato’s actions were one party removed from investors. She did not talk or 

present information to them. Therefore, she should not be held primarily liable 

for her actions. 

Parties cannot be held primarily liable if they are secondarily liable for 

the fraudulent statements. In 1995, Congress passed the Private Securities 

Litigation Reform Act (“PSLRA”). This act said that aiding and abetting qualifies 

as a secondary liability violation. Under secondary liability violations private 

plaintiffs cannot bring an action; only the SEC may bring an action based on 

secondary liability violations. See 15 U.S.C. § 78u-4 et seq.; See also Lorenzo at 

1104. Aiding and Abetting has three factors under 10b-5: (1) a primary 

violation of section 10(b) needs to have occurred by someone else; (2) 

recklessness by the aider and abettor as to the existence of the primary 

violation; and (3) substantial assistance given to the primary violator by the 

aider and abettor. Central Bank at 168. Recklessness can be found by being 

aware of the violation. Id. Substantial assistance can be determined by what 

the individual intended on doing. First Interstate Bank, N.A. v. Pring, 969 F.2d 

891, 899-900 (10th Cir. 1992). Furthermore, 15 U.S.C. § 78t(e) says that 

substantial assistance by itself is secondary liability. 15 U.S.C. § 78t(e). 
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Congress considered letting private plaintiffs sue for aiding and abetting but 

chose not to. Stoneridge at 158. Because Cato only assisted, she cannot be 

primarily liable. 

Secondary liability cannot be enforced under Rule 10b-5(b) because it is 

not in the text of the statute. 10b-5 claims have six elements that must be 

proven: (1) a material misrepresentation or omission by Appellant; (2) scienter; 

(3) a connection between the misrepresentation or omission and the purchase 

of the ADRs; (4) reliance upon the misrepresentation or omission; (5) economic 

loss; and (6) loss causation. Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 

(2005). In Central Bank, the court expressed skepticism about extending 

liability to aiders and abettors because aiding and abetting is done without the 

victim relying on the misrepresentation, one of the elements of 10b-5 claims. 

Id. at 180.  

“Were we to allow the aiding and abetting action proposed in this 

case, the defendant could be liable without any showing that the 
plaintiff relied upon the aider and abettor's statements or actions. 
Allowing plaintiffs to circumvent the reliance requirement would 

disregard the careful limits on 10b-5 recovery mandated by our 
earlier cases.” 

 

Id.; see also Chiarella v. United States, 445 U.S. 222, 228 (1980). If anyone 

were to be held liable under Rule 10b-5(b) for aiding and abetting, it would go 

against the intent of prior courts to award damages based upon the proving 

each element of the claim. See Central Bank at 180. Courts cannot create an 

implied cause of action unless the statute can be interpreted to mean that 

Congress intended for one to exist. See Va. Bankshares v. Sandberg, 501 U.S. 
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1083, 1102 (1991); Touche Ross & Co. v. Redington, 442 U.S. 560, 575-76 

(1979). Without an implied cause of action, courts may not create a cause of 

action, “no matter how desirable that might be as a policy matter, or how 

compatible with the statute.” Alexander v. Sandoval, 532 U.S. 275, 287 (2001). 

This is especially true for Federal Securities issues. Lampf, Pleva, Lipkind, 

Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 365 (1991) (Scalia, J., 

concurring). “Raising up causes of action where a statute has not created them 

may be a proper function for common-law courts, but not for federal tribunals." 

Id. Regardless of any policy argument, this court should not create a private 

cause of action for aiding and abetting because Congress did not imply one 

may exist within the statute. Because Cato can only be considered to aid and 

abet Marconi’s actions, this private action should not be allowed to stand. 

A party cannot be both primarily liable and secondarily liable. It is 

important to have a distinction between primary and secondary liability. 

Otherwise, the courts would be overwhelmed with litigation. See Jonathan 

Stempel, “A Lawsuit a Day: U.S. Securities Class Actions Soar,” REUTERS 

(Jan. 29, 2018), https://www.reuters.com/article/us-stocks-classaction/a-

lawsuit-a-day-u-s-securities-class-actions-soar-idUSKBN1FI2FM. In the 

Lorenzo case, the Court said that Lorenzo could not have violated Rule 10b-5(b) 

because he did not have ultimate authority over the statement. 139 S. Ct. at 

1100. It is possible to hold someone secondarily liable under subsections (a) 

and (c). Id. at 1101. However, Cato cannot be held liable under 10b-5(b) 

because she is not primarily liable. 
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In order for a party to be held primarily liable under Rule 10b-5, they 

must be considered a “maker” of the materials. In Janus Capital Group, Inc. v. 

First Derivative Traders, private shareholders sued an investment advisor for 

preparing false statements in the prospectus of a mutual fund. 564 U.S. 135, 

138-40 (2011). The Court ruled that being “significantly involved in preparing 

the prospectus” was not enough to be held primarily liable. Id. at 147-48. 

Instead, only those “with ultimate authority over a statement” are considered 

“makers.” See Id. at 142-144. Because the mutual fund itself kept ultimate 

control over the statements made, it was held liable under 10b-5(b). Id. at 147-

48. Therefore, the investment advisor could not be held primarily liable. Id. at 

148. Likewise, because Cato did not have ultimate control over the fraudulent 

statements made, she cannot be held primarily liable. 

Cato cannot be held liable under Rule 10b-5(a) because her conduct was 

not covered by that subsection. This subsection has been interpreted to mean 

“knowing or intentional practices,” such as short-selling or price rigging. See 

Lorenzo, 139 S. Ct. at 1107 (citing Aaron v. S.E.C., 446 U.S. 680, 696 (1980) 

(emphasis in original)). Drafting fraudulent statements one time does not 

constitute a “knowing or intentional practice.” See Id. Regardless of Marconi’s 

underlying actions, Cato did not employ or plan a fraudulent practice. See Id. 

at 1108. (Thomas, J., dissenting). Because Cato made a one-time error, she 

cannot be subject to primary liability under Rule 10b-5(a). 

Lorenzo is distinguishable from our case because Lorenzo dealt with a 

disseminator. See 139 S. Ct. at 1099. “Disseminate” means to broadcast the 
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information to the public. Norman v. Century Athletic Club, Inc., 193 Md. 584, 

590-91 (1949). A “maker” is “the person or entity with ultimate authority over 

the statement, including its content and whether and how to communicate it” 

Janus at 137. Here, Cato is not the disseminator nor the maker of the 

statements. AR 20. The Lorenzo court cautioned extending its ruling to 

borderline cases because doing so could limit the scope of the ruling 

unintentionally. See Lorenzo at 1101. 

If the court today said that Cato had primary liability, it would overrule 

the Janus decision, which the Lorenzo court insisted upon not doing. Lorenzo 

at 1103. “Janus would remain relevant (and preclude liability) where an 

individual neither makes nor disseminates false information.” Id. (emphasis in 

original). In our case, Cato neither made nor disseminated the information. AR 

20. If this court extends primary liability to those who do not make or 

disseminate, it would be ignoring the Lorenzo carve-out where it says that 

Janus still applies under the exact scenario of this case. 

Expanding liability for ADRs will negatively affect the whole marketplace. 

If Cato is held liable, it may deter other companies from offering ADR’s in 

America. In Stoneridge, the court took into consideration the potential 

economic considerations of expanding the law to allow for more discovery. 552 

U.S.at 163-64. If overseas firms are deterred from doing business in the United 

States, investments may move to foreign markets. Id. ADRs can be 

unsponsored which does not even necessarily mean the Foreign Private Issuer 

(FPI) knows the ADR exists, and even if they do, they are not actively 
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participating in the ADR. In Re Additional Form F-6 Eligibility Requirement, 

Release No. 1273 (Sept. 11, 2003). If liability attaches this potential to have 

ADRs that the company does not even know about or minimally controls, adds 

a risk to the company, which in turn will affect the stock price of the FPI on the 

foreign exchange where the FPI's common shares trade. See Al Root, “3M Stock 

Gets a Thumbs Down Because of Worry Over Environmental Liabilities,” 

BARRON’S (December 9, 2019), https://www.barrons.com/articles/3m-stock-

pfas-downgraded-environmental-liabilities-51575899084 (Noting that security 

prices decrease as legal liability increase). As this risk will be reflected in the 

FPI's share price, it will deter American investors from investing directly in 

foreign companies by buying their shares on the foreign exchange. See SEC, 

“What is Risk?,” INVESTOR.GOV (February 28, 2020), 

https://www.investor.gov/introduction-investing/investing-basics/what-risk 

(in general, investors want a higher return for a higher amount of risk). As 

ADRs are derivatives, the ADR will reflect this risk in its price, thus similarly 

deterring American investors. See Id.  

The aggregate effect of extending liability to individuals like Cato will be a 

deterrence in international investing. Under the acclaimed Modern Portfolio 

Theory, one's portfolio has a lower risk and higher return based on a diverse 

allocation of funds. See generally, James Chen, “Modern Portfolio Theory 

(MPT),” INVESTOPEDIA (May 21, 2019), 

https://www.investopedia.com/terms/m/modernportfoliotheory.asp. As this 

liability will affect the share price and thus deter investing directly in foreign 
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securities or in foreign derivatives, like ADRs, American investors will be 

deterred from investing internationally, thus reducing the use of a prominent 

asset class. This results in American investors’ portfolios being riskier and 

yielding a lower return. Onur Arugaslanand and Ajay Samant, Performance 

Evaluation of American Depositary Receipts on Stocks from Africa and the Middle 

East, 8(2) Journal of Global Business & Technology 38 (2020). In addition, less 

money will be invested into countries like Italy, causing foreign share prices to 

fall. See generally, Chen. 

This reduction in international investing will harm not only companies 

and those that invest in securities related to the company, but also will harm 

American investors at it will deter international investing and thus drive up the 

risk of their portfolios while simultaneously reducing the profits in their 

portfolios. See generally, John Christy, “Investing in International Stock 

Funds,” THE BALANCE (June 25, 2019), https://www.thebalance.com/how-

much-international-exposure-should-you-have-1979001 (Financial Advisors 

suggest that Americans place 20-25% of their portfolio in international funds). 

To prevent money leaving the United States, the rules should not be extended 

to secondary liability. 

The Genovese case showed that attorneys should not be held liable for their 

client’s 10b-5(b) violations. 

The facts in our case are remarkably similar to Geoffrey A. Orley 

Revocable Tr. v. Genovese, in which an attorney in a similar situation to Cato 

was not held liable for his actions. 2020 U.S. Dist. LEXIS 19418 (S.D.N.Y. Feb. 

5, 2020). In Genovese, Nicholas Genovese told Geoffrey Orley that Genovese 
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was a part of the wealthy Genovese family, had attended Dartmouth business 

school, had been a director at Bear Sterns, and had been a partner at Goldman 

Sachs. Id. at ¶3. Genovese also claimed that he ran a large investment fund, 

valued between $25-30 billion, that had annual returns between 30-40%. Id. 

Everything Nicholas Genovese told Orley was a lie. Id. at ¶4. Genovese had 

never attended Dartmouth, was not part of a wealthy family, and had never 

worked at either Bear Sterns or Goldman Sachs. Id. His fund did not have as 

much money in it as he claimed, and it did not get as high of an annual return 

as he claimed. Id. In actuality, Genovese had spent seven years in prison for 

fraud-related crimes. Id. Genovese produced fraudulent documents with the 

help of his lawyer, Salvatore Scibetta. Id. at ¶19. During one of the meetings 

between Genovese and the Orley Trust, Scibetta said that he and Genovese had 

“a long and successful business relationship.” Id. at ¶7. Furthermore, Scibetta, 

"listened to and affirmed" Genovese when Genovese lied about being part of a 

wealthy family. Id. Scibetta then said the Orley Trust was one of the smaller 

investors in the fund when he should have known that was not the case due to 

the fund being much smaller than Genovese had claimed. Id. Furthermore, 

when asked for more detail about the fund’s trading operations, Scibetta 

claimed that information was confidential when he knew or should have known 

that there was no trading, Genovese was just keeping the money. Id. at ¶8. The 

Orley Trust sued Scibetta along with Genovese in a private action for Rule 10b-

5 violations. The court said that Scibetta was not guilty of violating Rule 10b-5 

because Scibetta never “disseminated or approved” the documents. Id. at ¶19. 



Team No. R. 12 

47 
 

Like Scibetta, Cato should not be liable under Rule 10b-5. While Cato just 

followed instructions, Scibetta actually advised Genovese on what wording to 

include in the fraudulent documents. Id. 

In the end, the court cannot afford to hold Cato liable for a Rule 10b-5 

violation. While Lorenzo is the most important case when analyzing this matter, 

because it was an SEC action, the court could look at secondary liability. 

Because this case is a private action, the court may only look at primary 

liability, which Cato does not have. Furthermore, Cato’s actions only fall under 

subsection (b), which only allows for primary liability suits. In addition, if Cato 

is held liable, it will increase the risk for all unsponsored ADR’s, thus harming 

American and foreign investors. Finally, Genovese’s recent interpretation of the 

law shows that assisting attorneys cannot be held liable under 10b-5 in private 

lawsuits. 

Conclusion 

 

1. The Court should adopt the predominantly foreign test put forth in 

Parkcentral and thus conclude that UADRs do not overcome the 

presumption of extraterritoriality.  

2. Individuals who insert a false or misleading statement into investor 

materials at the insistence of a superior should not be subjected to 

liability under Rule 10b-5(a) or (c).   


