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Rosa M. Abrantes-Metz 
Adjunct Associate Professor 
NYU Stern School of Business 
A known expert in price-fixing and market manipulation, Dr. Rosa M. Abrantes-Metz has taught 
at the NYU Stern School of Business since 2009. Her primary areas of research are antitrust, 
financial regulation and financial markets, conspiracies, manipulations, and econometrics. Dr. 
Abrantes-Metz has over 15 years of experience in economic consulting, where she applies her 
academic expertise to real-life scenarios. She is a former economist for the Federal Trade 
Commission.  
 
Dr. Abrantes-Metz has published extensively in peer-reviewed journals; trade publications; and 
mainstream media publications such as The Wall Street Journal, Financial Times, and Investor's 
Business Daily. She has a PhD and an MA in Economics from The University of Chicago, and a 
Masters in Economics from the Universitat Pompeu Fabra in Barcelona. She also holds a 
Licenciatura in Economics from Universidade Católica Portuguesa in Lisbon. 
 
 
 Jeffrey C. Bank 
Partner 
Wilson Sonsini 
Jeff Bank is a partner at Wilson Sonsini Goodrich & Rosati, where he practices antitrust 
litigation and counseling, particularly in the pharmaceutical industry. Jeff is an experienced 
litigator representing both plaintiffs and defendants. His work has ranged from complex multi-
district litigations and global cartel cases to actions against competitors. He has successfully 
defended pharmaceutical, technology, and media companies against class actions, and has 
experience in all aspects of litigation, from discovery through appeal. He regularly counsels 
clients on merger clearance issues and business practices, and he has represented a diverse range 
of clients before the FTC, including companies from the medical device, pharmaceutical, and 
media sectors. Jeff was recently named a “Rising Star” for 2020 by Law360. 
 
Antonio Bavasso 
Partner and co-head Antitrust 
Allen & Overy LLP 
Antonio Bavasso is the co-head of the global antitrust practice and also co-head of the telecoms, 
media and technology practice. He is recognised as a leading expert in antitrust and regulation, 
practising primarily in London and Brussels. 

Over the years he has advised on a number of precedent-setting merger and behavioural 
investigations as well as regulatory and antitrust litigation, at EU, UK and international levels. 
These include: 21st Century Fox on its proposed acquisition of Sky, on its acquisition by The Walt 
Disney Company, and on its sale of Sky Italia and its 57.4% stake in Sky Deutschland to BSkyB; 
News Corporation/News UK on various strategic matters including the revision of the Times 
Undertakings; 20th Century Fox on various matters including the UK investigation into supply of 



movies to pay-TV and the EC investigation into pay-TV territorial licensing; VEON on the merger 
control and regulatory approval of its joint venture with CK Hutchison and subsequent sale of its 
interest in WindTre to its JV partner CK Hutchison; Mubadala as part of the Sony Consortium on 
the acquisition of EMI Music Publishing and subsequent disposal of its interest in EMI Music 
Publishing to Sony; Orange Austria on the merger with Hutchison; various matters for Endemol 
Shine, including the initial joint venture between Endemol and Shine and on its USD 2.6 billion 
disposal to the Banijay Group, which was recently cleared by the European Commission, and Sky 
(then BSkyB) on the acquisition of a stake in ITV (and following litigation up to the Court of 
Appeal). 
 
Antonio is currently acting for Liberty Global plc on its GBP31bn deal with Telefónica SA to merge 
Virgin Media (the UK subsidiary of Liberty Global) and O2, and Qatar Petroleum on the EC 
investigation into alleged territorial restrictions relating to the supply of LNG into Europe. 
Antonio is dual qualified in the UK and Italy and has practised in San Francisco. He holds a JD 
magna cum laude from the University of Florence and a PhD from University College London, 
where he is a visiting professor and the co-founder and co-director of the Jevons Institute for 
Competition Law and Economics. He has published widely and is a consultant editor of 
Butterworths Competition Law Handbook. He is also a non-governmental adviser to the 
International Competition Network of competition authorities on unilateral practices and merger 
control. 
 
Antonio comes recommended as a leading lawyer in his field in the main legal directories. He is 
described as a “first class lawyer, you want him on your side for behavioural investigations and 
antitrust litigation”, and as having “a deep understanding of the law, but he is also innovative in 
utilising his knowledge.” 

 
Justin Bernick 
Partner 
Hogan Lovells 
Justin Bernick is a Partner at Hogan Lovells. Justin defends clients in antitrust lawsuits in state 
and federal courts and has participated in some of the nation’s largest antitrust class actions. He 
has experience in multi-district and multi-jurisdictional litigation and consumer class actions. He 
has represented companies in Department of Justice, Federal Trade Commission, and state 
antitrust inquiries, including merger and conduct investigations. Justin litigates a wide range of 
antitrust and competition issues pertaining to mergers and acquisitions, allegations of price 
fixing, market allocation, vertical and horizontal agreements, and monopolization. His work 
spans various industries, including life sciences and pharmaceuticals. Recently, Justin was 
named a Rising Star Under 40 by Law360 and was named in Legal 500 US. 
 
 
Evan R. Chesler 
Chairman 
Cravath Swaine & Moore 
Evan R. Chesler is Chairman of Cravath, Swaine & Moore LLP and a partner in the Firm’s 
Litigation Department.  Mr. Chesler is one of the most highly regarded litigators in the nation 



and he has extensive experience handling litigation in a wide variety of areas, including antitrust, 
for clients in virtually every industry.   
 
Mr. Chesler is Chairman of the Board of Trustees of the New York Public Library and a trustee 
of New York University and New York University School of Law.  He is also an adjunct 
professor of law at NYU School of Law, Chairman of NYU’s Board of Overseers of the Faculty 
of Arts and Science and Founder and Chairman of LAMP (the Lawyer Alumni Mentoring 
Program).  Mr. Chesler has received numerous awards for his professional and public service 
achievements and is a fellow of both the American College of Trial Lawyers and the 
International Academy of Trial Lawyers.   
 
Mr. Chesler received an A.B. with highest honors in History, from NYU, after which he earned 
an M.A. in Russian Area Studies at Hunter College.  He received a law degree cum laude from 
NYU School of Law.  Mr. Chesler joined Cravath in 1976 and has served as Head of the 
Litigation Department, Deputy Presiding Partner and Presiding Partner of the Firm. 
 
 
Andrea Coscelli 
Chief Executive 
U.K. Competition and Markets Authority 
Dr Andrea Coscelli is the Chief Executive of the Competition and Markets Authority (CMA). 
He was awarded a CBE for services to Competitive Markets in the 2020 New Year Honours. 
Previous career highlights include: 
 Acting Chief Executive at the Competition and Markets Authority Executive Director, 

Markets and Mergers at the Competition and Markets Authority 
 Director of Economic Analysis, Competition Group, Ofcom 
 Vice-President (Partner), European Competition Practice at Charles River Associates (CRA) 

International 
 Associate Director, Lexecon Ltd 
 Co-founder of the Association of Competition Economics (ACE) 
 PhD in Economics from Stanford University 

 
Chief Executive of the Competition and Markets Authority 
The Chief Executive of the Competition and Markets Authority (CMA) is responsible for: 
 providing visible and dynamic leadership to the CMA 
 driving performance in the organisation to ensure it meets its strategic priorities and delivers 

value for money 
 working with the chairman to represent the CMA to our partners, stakeholders, ministers, 

Parliament and the public 
 

 
Michael I. Cragg 
Principal and Chairman 
The Brattle Group 
Dr. Cragg has extensive consulting, research, and expert witness experience in corporate finance, 
financial services, and valuation. 



Dr. Cragg has testified in state and federal courts as well as in regulatory proceedings 
nationwide. His expertise includes consulting on risk and financial management matters with a 
focus on leading teams in complex litigation. 
 
He has assisted corporations, the U.S. Department of Justice, and the Internal Revenue Service in 
developing economic and financial testimony in a variety of finance and tax litigation. Dr. Cragg 
recently played a key role in the closely watched case regarding the government's treatment of 
AIG, as well as in the highly-publicized Long Term Capital Management litigation and Eaton’s 
and Glaxo’s recent transfer pricing disputes. 
 
Prior to joining the firm, Dr. Cragg was a founding partner of Cambridge Finance Partners, LLC 
where he served as a consultant and expert witness on litigation cases in the financial services, 
pharmaceutical, electric and gas, and high-tech industries. He was also formerly a partner at 
Bates White and a vice president at Analysis Group, where he focused on antitrust, intellectual 
property, and competition analysis. 
 
Dr. Cragg began his career as a professor of economics at Columbia University and UCLA’s 
Andersen School of Management. He was also a consultant at RAND, and a senior economist in 
the Capital Markets Section of the Milken Institute. His research has been sponsored by a range 
of institutions and foundations including the NSF and NIH. Dr. Cragg currently serves as a co-
editor of The Economists’ Voice. 
 
 
Michele Davis 
Antitrust Competition and Trade Partner, London 
Freshfields Bruckhaus Deringer 
Michele’s practice covers all aspects of EU and UK competition law, including merger control 
and foreign investment, cartels, abuse of dominance, state aid and regulated industries. 
She has particular experience of advising clients in the regulated sectors, including energy and 
utilities, water and telecoms, and in the media and digital sectors.  Based in London, she has also 
spent time on secondment in our Beijing, Brussels and Washington DC offices. 
 
Her recent work includes advising CK Hutchison on its successful appeal to the General Court of 
the European Union of the European Commission’s prohibition of its acquisition of Telefonica 
UK; Nets A/S on the European Commission’s conditional clearance of Mastercard’s acquisition 
of Nets’ account to account payment business; and Comcast Corporation on its bids for Sky plc 
and the global assets of 21st Century Fox. 
 
Michele is recommended for EU and Competition law in the 2020 edition of the UK Legal 500, 
where she is named as a “Next Generation Partner.” She is also recognised as a Future Leader in 
Competition Law in Who's Who Legal: Competition 2020; as a leading Foreign Investment 
Lawyer in Who’s Who Legal: M&A and Governance 2020; and as one of the 40 Notable 
Women Competition Professionals in Europe in Private Practice by Women AT’s 40 in their 
40s publication.  
 



Isabelle de Silva 
President 
Autorité de la Concurrence 
Isabelle de Silva is the President of the French Competition Authority. Between 1999 and 2000, 
she worked at the French Ministry of Culture and Communication. From 2005 to 2008, she was 
Deputy Reporter at the Conseil constitutionnel (the French constitutional court). As government 
commissionner, she worked at the court of conflicts (2006-2009) and at the French Council of 
State (2000-2009). From 2009 to 2011, she was legal director of the French Ministry of ecology, 
sustainable development, transport and housing. After serving as member of the French 
regulatory Authority for press distribution (2012), and then as president of the Sixth subsection 
of the Administrative Jurisdiction Division of the Council of State (2013), she became member 
of the French Competition Authority in 2014. 
 
 
Makan Delrahim 
Assistant Attorney General 
United States Department of Justice 
Makan Delrahim was confirmed on September 27, 2017, as Assistant Attorney General for the 
Antitrust Division.  Mr. Delrahim previously served as Deputy Assistant to the President and 
Deputy White House Counsel.  Mr. Delrahim’s rich antitrust background covers the full range of 
industries, issues, and institutions touched upon by the work of the Antitrust Division.  He is a 
former partner in the Los Angeles office of a national law firm.  He served in the Antitrust 
Division from 2003 to 2005 as a Deputy Assistant Attorney General, overseeing the Appellate, 
Foreign Commerce, and Legal Policy sections.  During that time, he played an integral role in 
building the Antitrust Division’s engagement with its international counterparts and was 
involved in civil and criminal matters.  He has served on the Attorney General’s Task Force on 
Intellectual Property and as Chairman of the Merger Working Group of the International 
Competition Network.  Mr. Delrahim was also  a Commissioner on the Antitrust Modernization 
Commission from 2004 to 2007.  Earlier in his career, Mr. Delrahim served as antitrust counsel, 
and later as the Staff Director and Chief Counsel of the U.S. Senate Judiciary Committee.  
 
 
Renée Duplantis 
Principal 
The Brattle Group 
Dr. Renée Duplantis has more than 15 years of experience involving complex competition 
matters in Canada, the United States and Europe. 
 
She specializes in the empirical analysis of antitrust issues with a primary focus on quantifying 
the competitive effects of mergers. She has also been involved in several large competition 
matters involving allegations of abuse of dominance, exclusionary conduct, monopolization, 
collusion and price-fixing. 
 
From 2011 through 2014, Dr. Duplantis was seconded to the Canadian Competition Bureau, and 
in 2014, she served as the T.D. MacDonald Chair in Industrial Economics at the Bureau. During 
this time, she provided the Commissioner of Competition with advice on economic matters 



related to competition policy, and participated in the economic analysis of high-profile 
investigations under the Competition Act, including two litigated cases, Commissioner of 
Competition v. Tervita (CCS Corporation) and Commissioner of Competition v. Toronto Real 
Estate Board. 
 
 
Konstantin Ebinger 
Principal 
The Brattle Group 
Konstantin Ebinger is an economist with more than 10 years of consulting experience in 
competition and antitrust matters in Europe and the United States. 
Konstantin Ebinger is a principal and leads the Brussels office of Brattle. He is a competition 
economist with more than ten years of experience in advising clients and providing expert 
testimony on competition issues. Konstantin has advised on a large number of merger, abuse of 
dominance and collusion cases before the European Commission and national competition 
authorities and courts. 
 
Konstantin has a wide range of experience in all types of competition cases. In particular, he has 
advised on many of the large cartel cases and resulting follow-on litigation of the past decade, 
specializing in the quantification of damages. His experience in cartels and collusive conduct, 
both for claimants and defendants, covers many sectors (for example automotive, financial 
products, pharmaceuticals, consumer goods, industrial goods, infrastructure, amongst others) and 
jurisdictions. Konstantin has also advised on a number of transactions notified at the European 
Commission and national competition authorities (e.g. in telecoms and the sharing economy). 
Furthermore, he has provided economic evidence on a number of abuse of dominance cases 
before the European Commission (e.g. specialized medical devices) and the Bundeskartellamt 
(e.g. retail gasoline). 
 
Before joining The Brattle Group, Konstantin was the head of the German competition office of 
a large economic consultancy, which he established after moving from their London office. He 
started his consulting career in Berlin, during which time he also gained practical experience on 
U.S. casework due to his secondment to an affiliated consultancy in Washington D.C. He has 
also had the chance to experience the inner workings of a regulator during his time working for 
the Chief Economist of the Competition Authority of the Netherlands (ACM, formerly NMa). 
Konstantin is fluent in German and English. 
 
 
Cani Fernández 
President 
Comisión Nacional de los Mercados y la Competencia 
Ms. Fernández is director of the Competition and EU Law Practice at Cuatrecasas Gonçalves 
Pereira. She has extensive experience in company acquisitions and mergers, competition and 
anti-dumping, telecommunications and energy, and EU litigation. She was référendaire at the 
European Court of Justice from 1994 to 1997. From 2012 to 2014 she has been co-chair of the 
Antitrust Committee of the International Bar Association (IBA). She is currently Vice-chair of 
the Economics Committee of the Antitrust Section at the American Bar Association (ABA). She 



is also Non Governmental Advisor (NGA) of the EU Commission and the Spanish Competition 
Authority (CNMC) before the International Competition Network (ICN). 
 
Ms. Fernández also advises leading Spanish and international companies on Spanish and EU 
competition law matters, including advice on merger control, antitrust issues (defending clients 
in investigations by national and European authorities in relation to cartels and abuse of 
dominance) and litigation in these fields. She has experience in a wide range of sectors, 
including pharmaceuticals, chemicals, food, automotive, financial sector, media, transport, 
telecommunications and energy. Some of the relevant deals she has handled are as follows: 
Telefónica/Telecinco/Prisa/Digital+, Enel/Acciona/Endesa, Suez/LaCaixa/Agbar (merger 
control), bitumen and choline chloride (cartels), Coca-Cola’s undertaking, and Enel Viesgo 
(abuse of dominant position). 
 
Advising companies, governments and EU institutions on issues of EU law, e.g., public 
procurement, REACH, plant and crop protection regulation, internal market, she has handled 
landmark cases such as Codorniu's locus standi action and IQV's action before the ECJ which 
included interim measures. She has represented Danone to defend its Bio trademark during 
reform of the regulation on organic production and the European Commission before the ECJ in 
several public procurement and internal market cases 
 
 
Danielle Foley 
Partner 
Venable LLP 
Danielle Foley is a Partner at Venable LLP.  She is trial lawyer with extensive experience in 
complex class action and multi-party litigation involving antitrust, false advertising, breach of 
contract, business tort, and unfair competition claims. Danielle has defended clients against both 
the Federal Trade Commission  and private plaintiffs. She has defended pharmaceutical 
companies as trial counsel in the three "reverse payment" jury trials held under the U.S. Supreme 
Court's landmark decision in FTC v. Actavis.  In the antitrust class action space, she has defeated 
class certification bids, and obtained a precedential decision at the Third Circuit.  In fact, 
Danielle has been directly involved in some of the  pharmaceutical antitrust class actions we will 
discuss today as well as numerous others. 
 
 
Daniel Francis 
Deputy Director 
Bureau of Competition, Federal Trade Commission 
Daniel Francis joined the FTC in 2018 as Senior Counsel to the Director of the Bureau of 
Competition. Prior to joining the Commission, Daniel was a Climenko Fellow and Lecturer on 
Law at Harvard Law School and in private practice. 
 
 
 
 



Olivier Guersent 
Director-General 
European Commission 
Olivier Guersent is the Director General of the European Commission’s Directorate-General for 
Financial Stability, Financial Services and Capital Markets Union, a position he has held since 
September 2015. Previously, Guersent was Deputy Director General of the Directorate-General 
for Financial Stability, Financial Services and Capital Markets Union from 2014 to 2015, and 
head of the private office of Michel Barnier, European Commissioner for Internal Market and 
Services, from 2010 to 2014. He joined the European Commission in 1992, and successively 
alternated between positions in the private offices of various European Commissioners and the 
Directorate-General for Competition. From 1984 to 1992, Guersent served the French Ministry 
of Economy and Finance under the French Competition Authority as an investigator. He holds a 
degree from the Institut d’Etudes Politiques de Bordeaux. 
 
 
Barry E. Hawk 
Founder; Adjunct Professor of Law 
Competition Law Institute; Fordham Law School 
Barry Hawk is a leading expert in antitrust law and a former partner at Skadden, Arps, Slate, 
Meagher & Flom where he was head of the EU and international antitrust practice group. He has 
been Director of the Fordham Competition Law Institute since 1974 and professor of U.S. and 
international antitrust law at Fordham Law School, while also teaching at Michigan Law School, 
Monash University Law School (Melbourne), New York University Law School and University 
of Paris V. He has served as Vice Chairman of the ABA Antitrust Section and chairman of the 
New York State Bar Association Antitrust Section. Professor Hawk is author of many books and 
articles on antitrust and competition law and policy, including the annual volumes of the 
Fordham Competition Law Institute. 
 
 
Renata Hesse 
Partner 
Sullivan & Cromwell LLP 
Renata Hesse is a leading antitrust lawyer and co-head of Sullivan & Cromwell’s Antitrust 
Group. Her practice focuses on antitrust counseling, cartels and merger clearance, with a 
particular emphasis on the intersection of antitrust and intellectual property matters in high-tech 
industries. She has been recognized by The International Who’s Who of Competition Lawyers, 
Chambers USA for Antitrust, and Euromoney’s Benchmark Litigation on its list of the “Top 250 
Women in Litigation” and as a “Local Litigation Star.” 
 
 
D. Bruce Hoffman 
Partner 
Cleary Gottlieb Steen & Hamilton LLP 
D. Bruce Hoffman’s practice focuses on antitrust enforcement, including merger clearance and 
conduct investigations, and antitrust and other complex commercial litigation. 



Bruce joined the firm as a partner after serving as Director of the Federal Trade Commission’s 
Bureau of Competition from August 2017 until late December of 2019. As Director, he was the 
head of the FTC’s antitrust enforcement and was responsible for developing Bureau policy, 
supervising all of the Bureau’s investigations and litigation, and conducting high-level relations 
with other leading antitrust enforcers, including the U.S. Department of Justice Antitrust 
Division, the Directorate-General for Competition of the European Commission and other 
international enforcers, and state Attorneys General, as well as communications with Congress. 
Bruce also spearheaded the creation of the Bureau of Competition’s Technology Task Force 
(now known as the Technology Enforcement Division) to monitor competition in U.S. 
technology markets, investigate potential anticompetitive conduct in those markets, and take 
enforcement actions when warranted. 
 
Bruce’s role as Bureau Director was his second stint at the FTC. He previously served at the 
agency from 2001-2004, starting as Associate Director for Regional Litigation and then being 
elevated to Deputy Director of the Bureau of Competition. In these roles, Bruce oversaw the 
Bureau’s programs, activities, and investigations. He also led numerous high-profile cases 
involving mergers, price fixing, monopolization, conspiracies, and other issues in a broad range 
of industries, and he participated in amicus brief efforts before the U.S. Supreme Court. 
Prior to joining the FTC in 2001, and then again from 2005 to 2017, Bruce developed and led 
successful antitrust practices as a partner at leading global law firms. Bruce had an extensive 
merger review practice, including transactions before the DOJ, FTC, EC, several U.S. states, and 
other enforcers. He also has wide-ranging experience in high-profile antitrust litigation and 
investigations, including representing clients in some of the largest antitrust class actions ever 
filed, as well as competitor lawsuits and conduct investigations. Bruce has handled every aspect 
of federal and state court litigation, including appellate arguments, jury and bench trials, and 
numerous court hearings and arguments, as well as arbitration proceedings. 
 
 
Frederic Jenny 
Professor of Economics 
ESSEC Business School and Chairman, OECD Competition Committee 
Frederic JENNY holds a Ph.D in Economics from  Harvard  University (1975), a Doctorate in 
Economics from the University of Paris (1977) and an MBA degree from ESSEC Business 
School (1966) He is professor of Economics at ESSEC Business School in Paris. He is Chairman 
of the OECD Competition Committee (since 1994),  and Co-Director of the European Center for 
Law and Economics of ESSEC ( since 2010).  He was previously  Non Executive Director of the 
Office of Fair Trading in the United Kingdom (2007-2014 ), Judge on the French Supreme Court 
(Cour de cassation, Economic Commercial and Financial Chamber) from 2004 to August 2012, 
Vice Chair of the French Competition Authority (1993-2004) and President of the WTO 
Working Group on Trade and Competition (1994-2003)  He was visiting professor at 
Northwestern University Department of Economics in the United States (1978), Keio University 
Department of economics in Japan (1984), University of Capetown Business School in South 
Africa (1991), Haifa University School of Law in Israel (2012). He was Visiting Professor at 
University College London Law School (2005-2010),  Global Professor of Antitrust in the New 
York University School  of Law’s Hauser Global Law School ( 2014 and 2017) and Senior 



Fellow  in the Online Global Competition and Consumer Law Masters Program, University of 
Melbourne ( Australia)( 1016-2018).  
 
Frederic Jenny has written extensively about trade, competition and economic development and 
has served as an adviser to many developing countries on competition  and trade issues 
 
 
Lars Kjølbye 
Partner 
Latham & Watkins 
Lars Kjølbye is the Managing Partner of Latham & Watkins' Brussels office. His practice 
focuses on complex cases in all areas of EU competition law, including abuse of dominance, 
restrictive practices, merger control, State aid, and energy regulation. He has advised clients on a 
number of landmark matters in recent years. 
 
Mr. Kjølbye has extensive experience in a wide range of industries, including electronics and 
software, energy, pharmaceuticals, telecommunications, transport, and consumer products. 
Prior to private practice, Mr. Kjølbye spent ten years at the European Commission's (EC) 
Competition Directorate General where he held several prominent positions. As head of the 
Energy and Environment Unit he led the completion of the energy sector inquiry, prosecuted 
several major abuse of dominance cases, and contributed extensively to the EC proposals for the 
third gas and electricity liberalization package. He was also involved in drafting Regulation 
1/2003, which established a new procedural framework for applying Articles 101 and 102 TFEU, 
and the accompanying guidelines and notices. Mr. Kjølbye also served as a référendaire at the 
European Court of Justice. 
 
Mr. Kjølbye is widely recognized as a leading antitrust practitioner in Europe. Chambers, GCR's 
Who's Who Legal, and Best Lawyers in Belgium frequently list him as one of the leading 
lawyers in his field. 
 
 
Gabrielle Z.A. Kohlmeier 
Associate General Counsel 
Antitrust & Strategic Projects, Verizon 
As Associate General Counsel at Verizon, Gabrielle Kohlmeier leads the company’s FTC and 
competition policy strategy, is responsible for counseling Verizon’s businesses on all aspects of 
competition law issues, and represents the company before US and international competition 
agencies.  She is also on Verizon’s Public Policy Law and Security D&I Council.  Gabrielle is a 
frequent speaker and writer on competition, technology, compliance, business, and diversity 
issues.  An active part of the ABA, she is Chair of the ABA Antitrust Section Privacy Legislation 
Task Force and Co-Chair of Women.Connected.  Next to competition and emerging 
technologies, her passion lies in promoting diversity and inclusion. Gabrielle volunteers with 
STEM programs for girls, mentors younger professionals, and leads numerous initiatives focused 
on advancing women and other marginalized people.   
 



George Korenko 
Partner 
Edgeworth Economics 
Dr. George Korenko is a Partner at Edgeworth Economics. Dr. George Korenko is an expert 
witness in cases involving antitrust, commercial damages, tax, labor and employment, executive 
compensation, medical malpractice, and international trade. He has testified at trial in Federal 
District Court, in deposition, and before an international arbitration panel, and has submitted 
numerous expert reports in these areas. Dr. Korenko specializes in applying economics, finance, 
and econometrics to litigation and complex business matters. He has published numerous papers 
on economic issues in antitrust, damages, tax, and other topics, including several relating to 
issues in the pharmaceutical industry. 
 
 
William E. Kovacic 
Global Competition Professor of Law and Policy 
The George Washington University Law School 
Before joining the law school in 1999, William E. Kovacic was the George Mason University 
Foundation Professor at the George Mason University School of Law. From January 2006 to 
October 2011, he was a member of the Federal Trade Commission and chaired the agency from 
March 2008 to March 2009. He was the FTC’s General Counsel from June 2001 to December 
2004. In 2011 he received the FTC’s Miles W. Kirkpatrick Award for Lifetime Achievement.  
Since August 2013, Professor Kovacic has served as a Non-Executive Director with the United 
Kingdom’s Competition and Markets Authority. From January 2009 to September 2011, he was 
Vice-Chair for Outreach for the International Competition Network. He has advised many 
countries and international organizations on antitrust, consumer protection, government 
contracts, and the design of regulatory institutions.  
 
At GW, Professor Kovacic has taught antitrust, contracts, and government contracts. He is co-
editor (with Ariel Ezrachi) of the Journal of Antitrust Enforcement. His publications since 
returning to GW in 2011 include “Good Agency Practice and the Implementation of Competition 
Law” in European Yearbook of International Economic Law (Christoph Hermann ed. 2013); 
“Antitrust in High-Tech Industries: Improving the Federal Antitrust Joint Venture” in George 
Mason Law Review (2012); “Behavioral Economics: Implications for Regulatory Agency 
Behavior” in Journal of Regulatory Economics (2012) (with James Cooper); “Competition 
Agency Design: What’s on the Menu?” in European Competition Journal (2012) (with David 
Hyman); “Plus Factors and Agreement in Antitrust Law” in Michigan Law Review (2011) (with 
Robert Marshall, Leslie Marx & Halbert White); “Ensuring Integrity and Competition and Public 
Procurement Markets: A Dual Challenge for Good Governance” in The WTO Regime on 
Government Procurement: Challenge and Reform (Sue Arrowsmith & Robert Anderson, eds. 
2011) (with Robert Anderson & Anna Caroline Mueller); “The International Competition 
Network: Its Past, Current, and Future Role” inMinnesota Journal of International Law (2011) 
(with Hugh Hollman); “The William Humphrey and Abram Myers Years: The FTC from 1925 to 
1929” in Antitrust Law Journal (2011) (with Marc Winerman); Professor Kovacic also is co-
author (with Andrew Gavil & Jonathan Baker) of Antitrust Law in Perspective: Cases, Concepts 
and Problems in Competition Policy (2d ed. 2008) and Antitrust Law & Economics in a Nutshell 
(5th ed. 2004) (with Ernest Gellhorn & Stephen Calkins). 



Education 
BA, Princeton University; JD Columbia University 
 
 
Kai-Uwe Kühn 
Academic Advisor 
The Brattle Group 
Kai-Uwe Kühn is a Professor of Economics at the University of East Anglia who has advised on 
all aspects of competition matters for 25 years. He has served as the Chief Economist of DG 
Competition, European Commission. 
 
Kai-Uwe Kühn is a Professor of Economics and Deputy Director of the Centre for Competition 
Policy at the University of East Anglia. He holds visiting appointments at the Düsseldorf 
Institute for Competition Economics (DICE) and Georgetown University. From May 2011 to 
August 2013, Prof. Kühn was Chief Economist at DG Competition, European Commission. He 
has advised competition authorities and private firms on competition policy as well as merger, 
state aid, and antitrust cases for 25 years. 
 
His consultancy work has covered the whole range of competition matters from policy issues 
(e.g. the Commission Notice on Market Definition (1997), the 1997 Green paper on Vertical 
Restraints, the 2010 Vertical Guidelines) to mergers (e.g. GE/Honeywell merger (2001) 
including the court appeal), and antitrust matters (e.g. the Microsoft I on server interoperability). 
Most recently he acted as an expert in a large number of cartel damages cases, advised on 
complex antitrust cases (e.g. hotel bookings and another MFN case, radius clauses, and novel 
forms of exploitative abuses such as privacy and other contractual terms), as well as large 
number of merger cases in different jurisdictions. During his time as Chief Economist, he 
advised the Competition Commissioner on all competition cases and policy initiatives (in 
particular State Aid Modernization) and led the economic analysis on many large mergers (e.g. 
Deutsche Börse/NYSE, UPS/TNT, Univeral/EMI, H3G/Orange Austria, Western 
Digital/Hitachi, Outokumpu/Inoxum) and antitrust cases (e.g. Google, e-books, and the Standard 
Essential Patent cases), often in close cooperation with counterparts at the US agencies. 
Prof. Kühn spent most of his academic career as a tenured Associate Professor of Economics at 
the University of Michigan. His research includes theoretical, experimental, and empirical 
industrial organization covering a wide range of topics including durable goods, vertical 
integration, vertical restraints, market foreclosure, the impact of credit constraints on market 
behaviour, as well as collusion and the coordinated effects of mergers. It has been published in 
leading journals like the Journal of Political Economy, the Rand Journal of Economics, the 
American Economic Journal: Microeconomics, and the Journal of the European Economic 
Association. He has been the co-editor of the Journal of Industrial Economics. 
 
 
Karen Hoffman Lent 
Partner 
Skadden, Arps, Slate, Meagher & Flom LLP 
Karen Hoffman Lent is associate director of the Fordham Competition Law Institute. 



As a partner at Skadden, Lent represents a wide variety of clients in antitrust, sports, and other 
complex litigation matters at both the trial and appellate court levels. She also provides general 
antitrust counseling, advising clients on compliance with basic antitrust statues, including issues 
relating to competitor collaborations, unilateral conduct, and distribution. 
 
She has handled antitrust litigation involving price-fixing, group boycotts, monopolization, other 
restraints of trade, and class actions, and her clients have included Pfizer Inc, NewYork-
Presbyterian Hospital, International Paper Company, and IASIS Healthcare. In antitrust and 
sports law, she has extensive experience counseling professional sports leagues and teams, and 
she has represented the NCAA, NBA, NFL, NHL, Office of the Commissioner of Baseball, and 
Arena Football league in litigation, and she has provided advice on various issues to Madison 
Square Garden, the PGA Tour, and the Colleague Licensing Corporation. 
Sports Business Journal named her a 2016 Power Player in sports law and featured her on its 
2013 40 Under 40 list. 
 
Education 
J.D., Fordham Law School, 1999 (Law Review) 
B.S., Johns Hopkins University, 1995 
 
Bar Admissions 
New York 
U.S. Courts of Appeals for the Second, Fourth, and Ninth Circuits 
U.S. District Courts for the Eastern and Southern Districts of New York 
 
 
Jon Lutinski 
Vice President and Chief Antitrust Counsel 
American Express 
Jon Lutinski is Vice President and the Chief Antitrust Counsel at American Express, where he 
focuses on all antitrust-related aspects of litigation, transactions, counseling, and compliance 
issues. Prior to working in-house at Amex, Jon was a senior associate at Wilson Sonsini 
Goodrich & Rosati for 6 years, and a staff attorney in the Healthcare Division of the Federal 
Trade Commission’s Bureau of Competition for 4 years.  He is also active in the ABA’s 
Antitrust Section, serving as co-chair of the Insurance & Financial Services Committee.   
 
 
Thorsten Mäger 
Partner 
Hengeler Mueller 
Dr. Thorsten Mäger was admitted to the German bar in 1996 and has been a partner with 
Hengeler Mueller since 2001. He graduated from the University of Berlin in 1993. In 1998/1999, 
he worked for a London law firm. Mr. Mäger specializes in all areas of European and German 
competition law. He has handled high profile merger control cases before the European 
Commission and national competition authorities, e.g. representing recently BMW and Daimler 
regarding the combination of their worldwide mobility services (including car2go/DriveNow). 
Mr. Mäger frequently represents companies in cartel proceedings. He has secured full immunity 



from fines for MAN in the landmark trucks case of the European Commission. Mr. Mäger also 
represents clients in follow-on damage claim cases including settlement negotiations, litigation 
and arbitration. He is a member of the Advisory Board of the Institute for Competition Law at 
the University of Düsseldorf and is co-editor of NZKart (a German antitrust law journal) as well 
as editor and co-author of a handbook on EU competition law. 
 
 
Rob Mahini 
Senior Counsel 
Google 
Rob Mahini is currently a Senior Competition Counsel at Google and previously worked at 
Google as a policy counsel on privacy, competition, consumer protection, and patent policy 
issues.  He is also currently teaching a course on Big Data and AI for Georgetown University's 
McCourt School of Public Policy, and also teaches on government law at The George 
Washington University Law School. 
 
Before Google, he was a senior attorney at the Federal Trade Commission from 2005-2012, 
working in the FTC's Office of the General Counsel on regulatory, legislative, and litigation 
matters on areas including competition, privacy, and consumer protection.  Before his time at the 
FTC, he clerked for then-Chief Judge Thomas F. Hogan of the United States District Court for 
the District of Columbia and worked as an associate at Hogan & Hartson LLP. 
 
 
Margarida Matos Rosa 
President 
Portuguese Competition Authority 
Margarida Matos Rosa is the President of the Portuguese Competition Authority (AdC), having 
taken office on 28 November 2016. 
 
Since 2011, Ms. Matos Rosa was Director of the Collective Investment Management Supervision 
Department of the Portuguese Securities Market Commission (CMVM). Previously, she was 
advisor to the Board of the CMVM with a focus on the areas of systemic risk, asset management 
and international securities regulation. 
 
Between 1998 and 2006,  Ms. Matos Rosa worked at BNP Paribas, having been responsible for 
the development of the institutional asset management business of the group in Portugal. Her 
professional experience in the financial sector also includes positions at UBS Bank and 
Santander Bank. In 2007, as a Fulbright scholar, Ms. Matos Rosa carried out research in public 
policy in the venture capital industry at the Massachusetts Institute of Technology (MIT), in the 
United States. 
 
Within the scope of the Portuguese Technological Plan, she contributed to the development of 
partnerships between MIT and Portuguese universities, in fields bearing a strong technological 
component. 



Margarida Matos Rosa holds an undergraduate degree in Economics (Magna Cum Laude) from 
Université Catholique de Louvain (Catholic University of Louvain), in Belgium, and a Master in 
Public Affairs (M.P.A.) from Princeton University, in the United States of America.  
 
Education 
BA, Princeton University; JD Columbia University 
 
 
Terrell McSweeny 
Partner 
Covington & Burling LLP 
Terrell McSweeny, former Commissioner of the Federal Trade Commission (FTC), has held 
senior appointments in the White House, Department of Justice (DOJ), and the U.S. Senate. At 
the FTC and DOJ Antitrust Division, she played key roles on significant antitrust and consumer 
protection enforcement matters. She brings to bear deep experience with regulations governing 
mergers and non-criminal, anti-competitive conduct, as well as issues relating to cybersecurity 
and privacy facing high-tech, financial, health care, pharmaceutical, automotive, media, and 
other industries. Ms. McSweeny is internationally recognized for her work at the intersection of 
law and policy with cutting edge technologies including Artificial intelligence (“AI”), Digital 
Health, Fintech, and the Internet of Things (“IoT”). Clients benefit considerably from her 
extensive relationships with other enforcement agencies around the world. 
 
Prior to joining the Commission, Ms. McSweeny served as Chief Counsel for Competition 
Policy and Intergovernmental Relations for the U.S. Department of Justice, Antitrust Division. 
She joined the Antitrust Division after serving as Deputy Assistant to the President and Domestic 
Policy Advisor to the Vice President from January 2009 until February 2012, advising President 
Obama and Vice President Biden on policy in a variety of areas. 
 
Ms. McSweeny’s government service also includes her work as Senator Joe Biden’s Deputy 
Chief of Staff and Policy Director in the U.S. Senate, where she managed domestic and 
economic policy development and legislative initiatives, and as Counsel on the Senate Judiciary 
Committee, where she worked on issues such as criminal justice, innovation, women's rights, 
domestic violence, judicial nominations, immigration, and civil rights. 
 
 
Gabriella Muscolo 
Commissioner 
Autoritá Garante della Concorrenza e del Mercato 
Since May 2014, Gabriella Muscolo is a Commissioner at the Italian Competition Authority. 
Appointed as a Judge in 1985, she sat at the Specialist Section for Intellectual Property and 
Competition Law in the District Court of Rome and at the Court for Undertakings in Rome. 
From 2009 to 2014, she was appointed member of the Enlarged Board of Appeal-EBA of the 
European Patent Office-EPO.  
 
Since 2018, she is a Fellow of the Centre of European Law of King's College London.  



Since 2019, she is a member of the Board of Trustees of ERA (Academy of European Law) and 
of the Advisory Board of the ERA Forum (Journal of the Academy of European Law).  
Since 2020, she is member of the Advisory Board of Concurrences e-Competitions Bulletin 
Boards. 
 
Since 2008, Gabriella Muscolo has been lecturer of Company Law at the School of 
Specialization for Legal Professionals at the University of Rome – La Sapienza. She also 
lectured at Italian and foreign Universities such as Université de Strasbourg, CEIPI-Centre 
d’Étude International de la Propriété Intellectuelle, Technische Universitat Dresden, Universidad 
de Alicante, Queen Mary University, University of Washington, CASRIP- Center for Advanced 
Studies and Research in Seattle and Waseda University in Tokio.  
 
She publishes in Italian as well as in English in the fields of Intellectual Property and 
Competition Law. She co-edited the volumes “Intellectual Property and Competition Law: a 
European perspective”, “The Pharmaceutical Sector Between Patent Law and Competition Law. 
An International Perspective” and “The Interplay Between Competition Law and Intellectual 
Property: An International Perspective”. 
 
 
Bernard (Barry) A. Nigro Jr. 
Principal Deputy Assistant Attorney General 
United States Department of Justice 
 

Bernard (Barry) A. Nigro Jr. serves as Principal Deputy Assistant Attorney General in the Antitrust Division 
of the United States Department of Justice.  Mr. Nigro has previously served as Deputy Director of the 
Federal Trade Commission’s Bureau of Competition, Chair of the Antitrust Department of Fried, Frank, 
Harris, Shriver & Jacobson LLP, and Vice Chair of the American Bar Association’s Section of Antitrust 
Law.  Mr. Nigro graduated from Georgetown University and The George Washington University Law 
School, and subsequently clerked for the Honorable Charles R. Richey on the United States District Court 
for the District of Columbia.  Mr. Nigro's practice has focused on investigations and litigation under federal 
and state antitrust and unfair competition laws, including private and government litigation and criminal 
grand jury proceedings.  He frequently handles matters relating to the clearance of mergers, acquisitions 
and joint ventures, deceptive trade practices, advertising, unfair marketing practices and antitrust 
compliance counseling and training.   

 
Tram Nguyen 
Principal Consultant 
Edgeworth Economics 
Dr. Tram Nguyen is a Principal Economist at Edgeworth Economics. Since joining Edgeworth, 
Dr. Nguyen has worked on a range of antitrust, labor and employment, and public policy issues. 
She has particular experience applying economic research and analysis in numerous antitrust 
matters within the pharmaceutical industry. Dr. Nguyen has also co-authored papers on 
economics topics and legal developments in US pharmaceutical antitrust cases. She specializes 
in quantitative economic analysis and modeling within the context of labor and employment 
discrimination matters, industrial organization and antitrust, and firm management. Dr. Nguyen 



possesses extensive experience analyzing large and varied datasets, as well as expertise in 
machine learning and statistical tools. 
 
 
Sharis Pozen 
Partner 
Clifford Chance LLP 
Sharis Pozen is the Co-Head of the Global Antitrust Practice at Clifford Chance. She has 
extensive experience in both government and private practice. Over the course of her career, 
Sharis has held senior positions at GE, the U.S. Department of Justice, the U.S. Federal Trade 
Commission and two major law firms based in New York and Washington, D.C. 
Prior to joining Clifford Chance, Sharis was the Vice President of Global Competition Law and 
Policy at GE, where she was responsible for merger clearance on numerous significant, 
transformational deals, steering global antitrust investigations to positive conclusions, antitrust 
compliance and other related issues. 
 
Sharis is one of the few antitrust practitioners who has served in high-level positions at both the 
U.S. Department of Justice and the U.S. Federal Trade Commission. 
While working at a major New York-based law firm, Sharis was a partner and a leader in their 
antitrust and competition practice, where she advised clients on a broad spectrum of antitrust 
issues related to mergers and acquisitions, litigation, criminal investigations and counseling 
across national and multinational industries, including technology and telecommunications, 
health care and pharmaceutical, energy, financial services, transportation and agriculture. 
While serving as acting assistant attorney general at the U.S. Department of Justice, Sharis led 
many high-profile matters and worked extensively with leaders of international antitrust 
authorities. She also oversaw several criminal antitrust matters. 
 
Prior to working at the U.S. Department of Justice, Sharis was a partner at a major Washington, 
D.C.-based firm, where she served as a director of the firm’s Antitrust Group. Her practice 
focused on antitrust issues and trade regulation across a broad spectrum of industries. 
 
Sean Royall 
Partner 
Kirkland & Ellis LLP 
Sean Royall is a partner in Kirkland’s Dallas and Washington, D.C., offices and focuses on 
antitrust and consumer protection from both the litigation and government investigations 
perspectives. 
 
Sean previously served in a high-level position at the Federal Trade Commission (FTC), as the 
Deputy Director of the FTC’s Bureau of Competition, where he played a prominent role in 
shaping and overseeing the agency’s antitrust enforcement agenda. In that capacity, Sean 
supervised the FTC’s investigations of many major mergers and acquisitions and also served as 
lead trial counsel in a landmark patent-related monopolization suit the FTC brought against 
computer chip designer Rambus Inc. Since leaving the government and returning to private 
practice in 2003, in addition to his decades of distinction as a nationally prominent antitrust 
attorney, Sean has become one of the leading lawyers in the country handling complex consumer 



protection matters involving marketing and advertising practices, privacy, and data security, 
often in relation to investigations and enforcement actions brought by the FTC and state 
attorneys general. 
 
Signaling the breadth and scope of his practice, Sean recently served as lead counsel for 
Facebook in connection with the FTC’s extensive investigation of Facebook’s privacy-related 
practices (a publicly announced settlement of this matter is presently pending judicial approval) 
and in 2018, representing AT&T, was a member of the trial team that successfully defended the 
company’s $85 billion acquisition of Time Warner against the Department of Justice’s lawsuit 
challenging that transaction. In addition to his trial-level litigation work, Sean has handled and 
argued multiple appeals in circuit courts around the country. 
 
Drawing upon his decades of experience in antitrust, consumer protection, federal court 
litigation, and government investigations, Sean regularly counsels clients on a wide range of 
strategic and compliance-related issues, including mergers, joint ventures, pricing and 
distribution practices, strategic patent and intellectual property issues, advertising, marketing and 
e-commerce strategies, data security, and privacy compliance. Sean is also a frequent author on 
cutting-edge legal issues arising in the highly dynamic areas in which he practices. 
 
Sean has been ranked Band 1 in Antitrust by Chambers USA for nearly two decades, and is 
described by Chambers as an “extremely talented lawyer and an exceptional litigator.” He has 
also received multiple “Lawyer of the Year” distinctions from The Best Lawyers in America, 
and has been included by Law360 on a select list of national Antitrust “MVPs,” among other 
distinctions. 
 
 
Axel Schulz 
Partner 
White & Case LLP 
Axel is the Executive Partner of the Brussels office. He supports clients in a broad range of 
German and European Commission competition law matters. 
Regularly called upon to head up teams of the Firm's lawyers, Axel is noted for his skill in 
coordinating advice across multiple offices and territories, to provide his clients with clear and 
creative solutions to their problems. 
 
Axel's significant track record includes a number of high-profile competition cases, such as 
'Toshiba v. Commission' – in which the General Court of the European Union annulled in full the 
€90.9 million fine imposed on Toshiba by the European Commission, for its alleged participation 
in the Gas Insulated Switchgear cartel. He also worked on Toshiba's Cathode Ray Tube appeal, 
as well as the oral hearings in T-113/07 before the European Court of Justice, and the 
Transformers (Case COMP/39.129) hearing before the General Court. 
 
Axel offers clients the benefit of his significant experience in competition law, having handled 
merger control cases involving collective dominance and countervailing buyer power, as well as 
structural links issues in industries including aluminum, paper, energy, automotive, 
pharmaceuticals and medical devices. 



 
He is a particularly valued resource for clients in the pharmaceutical industry. He has developed 
a strong track record of helping clients with competition law issues in the fields of distribution, 
co-marketing, licensing and other kinds of vertical and horizontal cooperation agreements. 
Axel's varied sector knowledge is matched by his deep understanding of the cross-border 
intricacies of competition and antitrust law. The international dimension to his practice enables 
him to guide both domestic and multinational companies through whatever competitive issues 
they face, regardless of their scale or multijurisdictional complexity. 
 
Bars and Courts 
Munich Bar 
Brussels Bar (E list) 
 
Education 
LLM - European LawCollege of Europe, Bruges 
Law Degree - University of Konstanz 
Diploma - University of Lyon 
 
 
Howard Shelanski 
Partner; Professor of Law 
Davis Polk & Wardwell LLP; Georgetown University 
Howard Shelanski earned his B.A. from Haverford College and received his J.D. and Ph.D. in 
economics from the University of California at Berkeley. After graduating from law school he 
clerked for Judge Stephen F. Williams of the U.S. Court of Appeals for the D.C. Circuit, Judge 
Louis H. Pollak of the U.S. District Court in Philadelphia, and Justice Antonin Scalia of the 
United States Supreme Court. After practicing law in Washington, D.C., Professor Shelanski 
joined the Berkeley faculty in 1997, where he remained until coming to Georgetown in 2011. 
 
Professor Shelanski has held several positions in the federal government. From 2013 to 2017, he 
served as Administrator of the White House Office of Information and Regulatory Affairs 
(OIRA). Before President Obama nominated him to OIRA, Professor Shelanski was Director of 
the Bureau of Economics at the Federal Trade Commission from 2012 to 2013, where he had 
previously been Deputy Director from 2009 to 2011. Earlier in his career, he was Chief 
Economist of the Federal Communications Commission (1999-2000) and a Senior Economist for 
the President’s Council of Economic Advisers at the White House (1998-1999). 
 
In addition to being a member of the Georgetown Law faculty, Professor Shelanski practices 
antitrust law and is a member of the law firm of Davis Polk & Wardwell LLP. 
 
Professor Shelanski’s teaching and research focus on antitrust and regulation. In addition to 
numerous articles, he has co-authored leading casebooks, treatises and edited volumes in both 
antitrust and telecommunications law. A selection of Professor Shelanski’s scholarship can be 
found by clicking the scholarship and publications link on this page. 
 
Joseph J. Simons 



Principal 
Federal Trade Commission 
Joseph J. Simons was sworn in as Chairman of the Federal Trade Commission on May 1, 2018. 
Before joining the Commission, Joe was a partner at Paul, Weiss, Rifkind, Wharton & Garrison 
LLP and Co-Chair of the firm’s Antitrust Group. His practice there focused on antitrust M&A, 
litigation, and counseling. 
 
Prior to joining Paul, Weiss, he was the Director of the FTC’s Bureau of Competition from 2001 
until 2003, and he also served an earlier stint at the Bureau of Competition from 1987 to 1989 as 
Assistant to the Director, then Assistant Director for Evaluation, and finally Associate Director 
for Mergers. 
 
Along with a former chief economist of the Department of Justice Antitrust Division, Joe 
developed “Critical Loss Analysis,” a technique for market definition that has been adopted and 
used widely by the Antitrust Division, the FTC, and the U.S. Court of Appeals. It has also been 
incorporated into the DOJ/FTC Horizontal Merger Guidelines. 
 
He received his A.B. in Economics and History from Cornell University in 1980 and his J.D., 
cum laude, from Georgetown University Law Center in 1983. 
Joe lives in Virginia with his wife, Martha. They have six children between them. 
 
 
Loren K. Smith 
Principal 
Brattle Group 
Dr. Smith specializes in applying economic and econometric tools to antitrust and competition 
matters, with a focus on horizontal and vertical mergers. 
 
Dr. Smith has been the lead economic expert for both government agencies and private parties in 
regulatory investigations, federal merger challenges, and private litigations in numerous 
industries in the US and internationally. These industries include retail, healthcare, lodging, 
medical devices, and various consumer products and intermediate goods. He frequently advises 
clients on single-firm conduct investigations and litigations related to pay-for-delay, 
exclusionary conduct, and vertical restraints, including several healthcare litigations involving 
anti-steering contract provisions. 
 
Prior to joining Brattle, Dr. Smith was an Executive Vice President at an international economics 
consulting firm, and prior to that worked at the US Federal Trade Commission as a staff 
economist. While at the FTC, he oversaw several high-profile merger and conduct investigations, 
supported litigations, and evaluated settlements. He also coauthored a report to Congress and 
provided technical assistance and training to competition agencies in South Africa, Brazil, and 
Hungary. 
 
Dr. Smith has taught microeconomics and econometrics at the University of Virginia and Johns 
Hopkins University. His research is published in academic journals including Journal of Applied 
Econometrics, Economic Inquiry, and Journal of Economics and Management Strategy. 



 
 
Joshua H. Soven 
Partner 
Wilson Sonsini 
Joshua H. Soven is a partner in the Washington, D.C., office of Wilson Sonsini Goodrich & 
Rosati, where his practice focuses on government antitrust investigations, antitrust litigation, and 
counseling on competition issues. He represents leading public and private companies before the 
Antitrust Division of the U.S. Department of Justice (DOJ), the Federal Trade Commission 
(FTC), and in the federal courts. His clients include companies across a diverse range of sectors, 
including the technology, financial services, payment card, healthcare, life sciences, retail, and 
energy industries. 
 
Most recently, Josh was lead counsel for Deutsche Telekom in connection with T-Mobile's 
successful merger with Sprint Corporation. He is presently defending BNSF Railway Company 
in more than 100 cases involving an alleged conspiracy to implement fuel surcharges and 
represents Google in a number of government inquiries. 
 
Since entering private practice in 2012, Josh has obtained timely approval of complex, strategic 
transactions for a range of prominent companies, including AECOM, Ameristar, Deutsche 
Telekom, Fiserv, Francisco Partners, Hewlett-Packard, LinkedIn, Marriott, Matson, Mulesoft, 
Norbord, Northwell Health, The Southern Company, St. Jude Medical, and Tenet Healthcare. 
Previously, Josh served in leadership and trial counsel roles at both U.S. antitrust agencies. From 
2007 to 2012, Josh was Chief of the Litigation I Section of the DOJ's Antitrust Division, where 
he directed all of the division's investigations and litigation challenges in the health insurance, 
consumer products, packaging, beer, and dairy sectors. His work at DOJ included the successful 
litigation challenge in the leading antitrust case involving the use of most-favored nation clauses, 
United States v. Blue Cross Blue Shield of Michigan, and the only DOJ Section 2 
monopolization case in the last 10 years, United States v. United Regional Health Care System. 
He also handled the investigation of, and negotiation of, divestiture agreements for the following 
transactions: International Paper/Temple-Inland; Graphic Packaging/Altivity Packaging; 
UnitedHealth Group/Sierra Health Services; and InBev/Anheuser-Busch. In addition, Josh 
served as a trial attorney in the division's Networks & Technology Enforcement Section, where 
he directed investigations in the software, electronic payment systems, and financial services 
fields, including the department's successful litigation challenge to the First Data/Concord 
merger, United States v. First Data (DDC). 
 
From 2004 to 2007, Josh was an Attorney Advisor to FTC Chairman Deborah Platt Majoras, 
advising her on antitrust enforcement and policy matters. Earlier in his career, he was a special 
assistant in the U.S. Attorney's Office in Alexandria, Virginia. Josh also served as a law clerk for 
the Honorable Robert G. Doumar, U.S. District Court for the Eastern District of Virginia. 
 
Josh is currently an editor of the American Bar Association's (ABA's) Antitrust Magazine, and 
he is a former editor of the ABA's Antitrust Law Journal. He has spoken at many conferences on 
antitrust enforcement issues and served as a lecturer at the Kellogg School of Management at 



Northwestern University, where he co-taught a course on strategy and competition policy in the 
healthcare sector. 
 
 
Justin Stewart-Teitelbaum 
Partner 
Freshfields Bruckhaus Deringer LLP 
Justin Stewart-Teitelbaum is a partner in Freshfields’ antitrust, competition and trade practice, 
based in Washington, DC. His practice areas include representing clients in investigations of 
mergers and acquisitions before the Federal Trade Commission (FTC) and the Antitrust Division 
at the Department of Justice (DOJ). Justin also provides advice on a variety of antitrust issues, 
including premerger notification requirements in the United States and abroad, joint ventures, 
agency conduct investigations, agency Order compliance, and civil antitrust litigation. While on 
secondment to Freshfields’ London office (2015), Justin represented clients in mergers before 
the European Commission, including Phase I and Phase II investigations, third-party merger 
control strategy, and pre-signing considerations. Justin also advised clients on horizontal 
restraints analysis pursuant to EC Article 101. Prior to joining Freshfields, Justin oversaw 
antitrust merger investigations as a lead attorney in the FTC’s Bureau of Competition. He also 
represented the FTC in regulatory rulemaking, International Energy Agency monitoring and 
competitive pricing investigations. Justin received his Juris Doctor from the University of Iowa 
and his Bachelor of Arts in Economics from Grinnell College. 
 
 
Margrethe Vestager 
Executive Vice President 
A Europe Fit for the Digital Age, and Competition Commissioner 
Executive Vice-President for A Europe Fit for the Digital Age and Competition, European 
Commission 
2019 - present 
 
Commissioner for Competition, European Commission 
2014-2019 
 
Minister for Economic Affairs and the Interior, Denmark 
2011-2014 
 
Political Leader of the Social Liberal Party, Denmark 
2007-2014 
 
Member of Parliament, Denmark 
2011-2014 
 
Minister for Education, Denmark 
2000-2001 
 
 



Suzanne Wachsstock 
Chief Antitrust Counsel 
Walmart 
Suzanne is Chief Antitrust Counsel at Walmart, with global responsibility for the company’s 
antitrust policy and strategy.  Among other areas of focus, she oversees antitrust counseling 
across the company’s business units; handles regulatory inquiries from competition agencies; 
partners with the compliance and ethics teams to enhance and implement the company’s antitrust 
compliance program; works closely with the corporate development and business teams on all 
antitrust aspects of M&A, JV and other transactions; and partners with the government affairs, 
public policy and litigation teams on antitrust-related matters. 
 
Suzanne is also a leader in the American Bar Association’s Section of Antitrust Law and a 
frequent speaker on antitrust topics.  She was recently elected a member of the Section’s 
Leadership Council, and previously a co-chair of the Section’s Corporate Counseling Committee 
and held leadership roles on the International, Financial Services and Distribution and 
Franchising Committees.  She currently sits on the Antitrust Council of the US Chamber of 
Commerce and on the board of Women@Competition Americas.  Suzanne received the 2015 
International Law Office/Associate Counsel Association’s global individual award for in-house 
antitrust counsel, and has been profiled as a leading antitrust attorney in Global Competition 
Review’s “Women in Antitrust” report. 
 
Suzanne received her J.D. from Harvard Law School and her A.B. from Harvard College.  
Before joining Walmart in 2019, Suzanne spent 11 years as Chief Antitrust Counsel at American 
Express, after a career in private practice, beginning at Davis Polk & Wardwell and ultimately as 
a partner at Wiggin and Dana LLP, where she co-led the Firm’s Antitrust and Consumer 
Protection Group and was active in the Firm’s hiring, ethics, and diversity committees. 
Suzanne is based in Washington, DC. 
 
 
 
Christine S. Wilson 
Commissioner 
Federal Trade Commission 
Christine S. Wilson was sworn in on September 26, 2018 as a Commissioner of the Federal 
Trade Commission. President Donald J. Trump named Wilson to a term that expires on Sept. 25, 
2025.  
 
Wilson previously served at the FTC as Chairman Tim Muris’ Chief of Staff during the George 
W. Bush Administration, and as a law clerk in the Bureau of Competition while attending 
Georgetown University Law Center. 
 
In between her periods of service at the FTC, Wilson has practiced competition and consumer 
protection law both at law firms and as in-house counsel.  When nominated, Wilson was serving 
as Senior Vice President — Legal, Regulatory & International for Delta Air Lines. Prior to 
joining Delta, Wilson was a member of the Washington DC antitrust practice groups of Kirkland 
& Ellis LLP and O’Melveny & Myers LLP.  Early in her career, Wilson worked with former 



Assistant Attorney General James F. Rill at Collier Shannon Rill & Scott on a variety of 
competition law and policy initiatives, including the final report of the International Competition 
Policy Advisory Committee commissioned by Attorney General Janet Reno. 
 
Wilson graduated cum laude from Georgetown University Law Center and she graduated Phi 
Beta Kappa from the University of Florida. 
 
Wilson lives in Virginia with her husband Ramsey, with whom she has two daughters. 
 
 
Koren Wong-Ervin 
Partner 
Axinn, Veltrop & Harkrider LLP 
Koren Wong-Ervin is a recognized thought leader and has testified before Congress on domestic 
and international antitrust issues. She has more than sixteen years of experience, including 
representing defendants and plaintiffs in high-stakes litigations and representing technology 
companies in domestic and foreign investigations. Koren previously served at the Federal Trade 
Commission as Counsel for Intellectual Property and International Antitrust and as an Attorney 
Advisor to Commissioner Joshua Wright. 
 
Koren is a frequent speaker and author, including training hundreds of foreign judges and 
competition enforcers on antitrust law and economics. She has spoken at over 100 domestic and 
international events and written dozens of articles on a variety of topics, including the 
intersection of antitrust and intellectual property, mergers, vertical restraints, platforms, 
incremental innovations or “product hopping,” optimal penalties, extraterritoriality, 
methodologies for calculating patent infringement damages, and international due process and 
convergence. 
 
PROFESSIONAL ACTIVITIES 

 ABA Antitrust Law Section, numerous leadership positions (2009-Present) 
 Co-Chair, Competition/Consumer Protection Policy and North American Comments 

Task Force (2019-Present) 
 Member, Due Process Task Force (2018-2019) 
 Member, International Task Force (2016-2019) 
 Co-Chair, Antitrust in Asia Conference (2015-2016) 
 Vice Chair, Intellectual Property Committee (2012-2015) 
 Editorial Board, ANTITRUST LAW DEVELOPMENTS 7TH (two-volume treatise) 

(2009-2012) 
 USG Non-Government Advisor, International Competition Network (2017-Present) 
 Committee Member, Business at OECD (2017-Present) 
 Contributing Editor, The Sedona Conference’s Framework for Analysis of Standard-

Essential Patents and FRAND Licensing and Royalty Issues (2014-Present) 
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(2019-Present) 
 Co-Editor, LEXIS-NEXIS Antitrust Report Publication (2020-Present) 
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Economics of Class Certification



www.edgewortheconomics.com4 |   Economic Analysis of Predominance in Pharmaceutical Class Certifications

Economic Analysis of Predominance Issues

Can damages be calculated for 
all proposed class members 
using a formulaic approach? 

Can all (or nearly all) members 
of the proposed class be shown 
to have been injured by the 
alleged conspiracy using 
common evidence?
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Defining Antitrust Injury and Damages

A customer has suffered antitrust injury when:

Damages equal the “amount” of this difference.
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Individual Inquiry and the Use of Averages
in Direct Purchaser Cases
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Use of Averages in Direct Purchaser Cases

• In Direct Purchaser cases, the plaintiffs' experts often rely on average prices 
as a method to show injury to class members

In some of these cases, the Courts concluded “a very small absolute number of 
[uninjured] class members might be picked off in a manageable, individualized 
process at or before trial”
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Example of Problematic Averaging for DPPs:
Lamictal

• Pay-for-delay case
– GlaxoSmithKline (GSK), the brand manufacturer, and Teva, the generic 

manufacturer of lamotrigine, allegedly agreed to delay generic entry in 
exchange for no authorized generic competition from GSK

– The proposed DPP class consists of direct purchasers of brand and 
generic lamotrigine

• The District Court of New Jersey certified a class of direct purchasers of 
lamotrigine in December 2018

• In April 2020, the Court of Appeals vacated and remanded the class 
certification
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The Court Found Problems with Averaging

In Lamictal, the facts of the case result in the averages masking the need 
for individualized inquires and make the use of averages problematic 

The Court of Appeals found:
• Averages mask individual differences in actual and but-for prices
• Strategic pricing and individual negotiations by both the brand and 

generic manufacturers leads to price variation among purchasers
• Individualized inquiry is necessary − 25 of 33 generic-only purchasers 

likely paid the same or lower prices in the actual world according to 
GSK’s expert



www.edgewortheconomics.com10 |   Economic Analysis of Predominance in Pharmaceutical Class Certifications

Recap: Stylized Direct Purchaser Example
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Identifying Uninjured Class Members
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• When does the presence of uninjured class members preclude class certification?
• The First Circuit referenced Nexium as a case in which claims administrator could 

use “unrebutted” affidavits from putative class members as a mechanism for 
identifying who was injured and who was not injured (In re Nexium Antitrust Litig., 
777 F.3d 9 (1st Cir. 2015))

• Unlike Nexium, in Asacol, the First Circuit held that when the affidavits could be 
rebutted the approach was no longer appropriate

Identifying Uninjured Class Members

Source: In re Asacol Antitrust Litigation, 907 F.3d 42 (1st Cir. 2018) 

“where injury-in-fact is a required element of a claim, a class cannot be certified 
based on an expectation that the defendant will have no opportunity to press at 
trial genuine challenges to allegations of injury-in-fact”
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Example of Problems Identifying Uninjured 
EPPs: Asacol

• Product hopping to retain market share from generic entry
– End-payor Plaintiffs alleged Warner (the brand manufacturer) forced 

consumers into a hard switch
• The issue with uninjured class members

– Both plaintiffs’ and defendant’s experts agreed that uninjured class 
members make up approximately 10 percent of the class. They include

• Brand stayers
• Brand purchasers who stop purchasing after generic is available
• Flat copayers

• How to identify these class members?
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The Court’s Problems with Plaintiffs’ Approach

• Identifying uninjured class members proves to be infeasible
– No mechanism to remove uninjured members from the class
– The Court found this is not the case where “very small absolute 

number of class members might be picked off in a manageable, 
individualized process” and “the need to identify those individuals will 
predominate and render an adjudication unmanageable”

Source: In re Asacol Antitrust Litigation, 907 F.3d 42 (1st Cir. 2018) 
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The Court’s Problems with Plaintiffs’ Class-
wide Proof of Injury

• The Court also rejected Plaintiffs’ fallback proof of class-wide impact 

– The District Court also conflated 90 percent generic market share with 90 
percent of the class being injured

“Dr. Conti's estimate that a generic drug would achieve roughly ninety percent market 
penetration, if used to prove that each individual would have likely purchased the generic 
drug and was thus injured by defendants' conduct, leads to the demonstrably wrong 
conclusion that one hundred percent of individuals were injured.”

“Expert calculation that a generic substitution rate of 90 percent cannot be used to conclude 
that each individual would have purchased the generic and was thus injured.”

Source: In re Asacol Antitrust Litigation, 907 F.3d 42 (1st Cir. 2018) 
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Common Proof of Injury

90%

10%

But-for Market Share

Generic Brand

Uninjured 

90%

10%

But-for Market Share

Generic Brand

OR?

Estimated generic market share can be used to approximate the probability of 
a class member switching to generic, but probability is not deterministic and 
thus does not prove all (or nearly all) class members are injured
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Use of Averages and Uninjured Customers in 
End Payor Cases
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When is the Use of Averages Appropriate?

Source: In re Niaspan Antitrust Litigation, MDL No. 2460, 2020 U.S. Dist.  

“The use of averages in a common impact analysis is controversial, and 
courts have come down on both sides of the issue at the class certification 
stage . . . Essentially, the case law seems to compel the court to view 
averages as at least somewhat suspect, but not as fatally flawed so long as

the differentiation among the data being averaged is not so great as 
to make the use of averages misleading; and 

there are other indicia that the averages are not concealing the true 
story of the data.”
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Example of Problematic Averaging for EPPs:
Niaspan

• Generic delay case
– The brand (Barr, now Teva) and generic manufacturers of the brand-

named Niaspan drug allegedly entered into an agreement to delay 
generic entry

– End-payor Plaintiffs allege the putative class was overcharged as a 
result of the purported conduct

– The proposed class consists of third-party payors (TPPs) and end 
consumers who purchased or reimbursed Niaspan or generic versions 
of Niaspan.
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Issues with Plaintiffs’ Expert’s Approach

• Plaintiffs’ expert’s model relied on: 
– Literature on generic impact, data on prices and quantity of brand and 

generic Niaspan, prices and quantities of “yardstick” products
• The Court cited to several problems with Plaintiffs’ model:

– The yardstick model does not prove class-wide injury 
– Wide range of prescription costs to TPPs and consumers: $0-$100 for TPPs 

and $0-$250 for consumers
• Other issues

– The literature on generic substitution and price discount is general and not 
specific to the products at issue

– Plaintiffs’ expert’s model reliance on the yardstick products, not the actual 
product at issue in the case.

– The model only calculates an average overcharge and does not prove 
individual injury
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Court’s Decision on Averages and Uninjured 
Class Members

The Court concluded
• The use of averages in Plaintiffs’ yardstick model

– Does not show whether an individual class member was injured
– Masks uninjured proposed class members
– Masks large variations in class members’ purchase prices

• EPPs provided no means to identify uninjured class members
– Brand loyalists, coupon users, flat copayers
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Conclusion
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Conclusion

• Common proof of injury is an important factor in class certification 
– An average overcharge cannot provide proof of injury, especially when there 

are wide variations in class members’ prices
– The use of averages must not mask individualized injury 

• Both plaintiffs and defendants should carefully consider the 
existence and identification of different types of uninjured class 
members
– Important to assess subgroups of the class that might be uninjured
– Complex exclusions in the class definition may make it more difficult to 

identify class members
– Probability is not deterministic
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Questions?
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Edgeworth Economics is an economic and quantitative consulting firm that provides 
economic analysis and expert testimony for clients facing complex litigation, 
regulatory, and other challenges involving antitrust, class certification, intellectual 
property, and labor and employment. Edgeworth’s expert economists, statisticians, 
data analysts, and other professionals assist clients with innovative solutions rooted 
in the rigorous application of economic principles and hard data. Organizations 
including leading law firms, Fortune 500 companies, and government agencies rely 
on Edgeworth Economics to help them navigate through their most critical legal 
disputes and other challenges.

About Edgeworth



  

  

 

    

   

 

Welcome 
 
It is my pleasure to welcome you to the Spring 2020 edition of the Economics Committee Newsletter. The 
newsletter aims to provide a forum where members of the Antitrust Law Section and the Section’s Economics 
Committee can share their views on topics related to the relationship of antitrust law and economics worldwide. 

In this edition of the newsletter, Koren W. Wong-Ervin discusses the proper assessment of monopoly 
power or dominance in platform markets. Christopher R. Rybak and Loren K. Smith then discuss three types of 
econometric analyses used in merger reviews. Finally, Jay Ezrielev discusses the application of economics in the 
assessment of competitive effects both in developing analytical frameworks for specific theories of harm and in 
providing quantitative economic evidence. 

The newsletter is intended to provoke discussion. As a result, the opinions expressed are only those of the 
authors and not necessarily those of the American Bar Association, the Antitrust Law Section, the Economics 
Committee or its subcommittees or any other individuals or entities. 

I hope that you enjoy the newsletter! 

Kind Regards, 

Chris Ring (Ankura Consulting), Editor

To contribute an article for a future newsletter, or if you have corrections or comments, please contact 
Chris Ring at chris.ring@ankura.com. 
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Assessing Monopoly Power or 
Dominance in Platform Markets 
By Koren W. Wong-Ervin* 

 
 

The proper assessment of monopoly power or dominance in platform markets is a hot topic of debate 
and study, including by competition agencies around the world and the multilateral organizations in 
which they participate. For example, the International Competition Network is currently gathering 
feedback from agencies and non-governmental advisors in response to its questionnaire on the topic. 
This note draws on the existing economics literature to provide responses to some of the key questions 
being studied. Topics include: whether to define one integrated market or two separate-product markets; 
the use of market shares as a proxy for monopoly power; potential barriers to entry such as network 
effects, data, user switching costs, and consumer biases (e.g., consumer inertia or default settings); and 
the role of multihoming. 

Market Definition: Whether to Define One Integrated Market or Separate-Product Markets 

As an initial matter, although market definition is typically a threshold element of a plaintiff’s 
burden of proof in court, for antitrust agencies the question of whether to define one integrated market 
or two separate-product markets may be less critical if an integrated competitive-effects analysis is 
undertaken. That is, an analysis that incorporates all sides of a platform and rejects the separate-effects 
assumption that harm to one group of consumers in the platform context equates to harm to competition 
in the antitrust sense.1 That said, at least in certain jurisdictions, the decision may make an important 
difference as a matter of law. For example, in some jurisdictions, whether “efficiencies on one side of 
the market are weighed against an identified loss of competition on the other side might depend 
crucially on whether these are considered to be two sides of the same market, or interrelated but distinct 
markets.”2  

As a matter of economics, the type of market definition should depend upon the strength and 
direction of the network effects. Network effects “are the cross-platform externalities that result when 
the actions of participants on any side of the platform, or of the platform itself, affect participants on 
other sides of the platform (or the functioning of the platform itself).”3 This is what distinguishes 

                                                           

*  Koren W. Wong-Ervin is a Partner at Axinn, Veltrop, & Harkrider LLP and former Counsel for IP & International 
Antitrust and Attorney Advisor to Commissioner Joshua D. Wright at the U.S. Federal Trade Commission. The views 
expressed here are the author’s alone and do not necessarily represent the views of Axinn or any of its clients. Axinn 
represents a number of clients, including Google, that may have an interest in the subject matters discussed in this article. 
The article was written prior to Ms. Wong-Ervin joining Axinn. 

1  See, e.g., Joshua D Wright & John M. Yun, Burdens and Balancing in Multisided Markets: The First Principles 
Approach of Ohio v. American Express at 6 (George Mason Law & Econ. Research Paper No. 18-49, 2019), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3308507 [hereinafter Wright & Yun]. 

2  OECD, RETHINKING ANTITRUST TOOLS FOR MULTI-SIDED PLATFORMS 13 (2018), available at 
https://www.oecd.org/daf/competition/Rethinking-antitrust-tools-for-multi-sided-platforms-2018.pdf (citing Katz) 
[hereinafter 2018 OECD Paper on Platforms]. 

3  Network effects can be either direct or indirect. Direct network effects arise when the value of a good increases with 
the number of people using that good (e.g., the telephone). Indirect network effects occur when the value obtained by one 
kind of customer increases with measures of the other kind of customer (e.g., video game developers value video game 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3308507
https://www.oecd.org/daf/competition/Rethinking-antitrust-tools-for-multi-sided-platforms-2018.pdf
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platforms from single-sided markets. When cross-platform network effects are important, and a market 
definition is required, defining an integrated market ensures “that the assessment as a whole is based on 
the full set of possible competitive and efficiency effects, and that no effect is arbitrarily excluded.”4 

As former FTC Commissioner Joshua Wright and former FTC Acting Deputy Assistant Director 
John Yun have explained, there are advantages and disadvantages to both the integrated- and separate-
product markets approaches. For example, on the one hand, the separate-markets approach “can lead to 
a discounting of cross-group effects when assessing competitive effects.”5 On the other hand, “similar 
to the latent tendency for a separate-markets approach to lead to an omission of cross-group effects, the 
integrated-market approach could potentially lead to an inclination to focus upon a single, ‘net’ price, 
which is an abstract and theoretical construct that courts might have difficulties employing.”6 In general, 
“[t]he strengths of the integrated market approach are seemingly best suited for platforms that have a 
single level of platform output that harmonizes both sides” (i.e., “transaction platforms” like payment 
cards and Uber).7 However, even for non-transactional platforms, a platform maximizes profits by 
internalizing effects across all sides of a platform and not individually for each side of the platform. As 
such, regardless of the approach to defining relevant markets, the critically important step in all 
platform settings is to conduct an integrated competitive-effects analysis.8 

Importantly, when defining a market, one must consider not only the competitive constraints 
from other two-sided platforms, but also from one-sided businesses (e.g., taxis for ride-sharing services 
or checks for credit-card transactions) to the extent they are considered viable substitutes. This can be 
done by properly defining the relevant market. For example, when assessing credit cards, markets can 
be defined so as to capture the fact that the competition at issue is for merchants and cardholders to use 
a specific form of payment. Within that competition, there will be some platforms (such as Visa, 
Mastercard, or AmEx) and some non-platforms (such as cash or checks). Similarly, when analyzing 
dominance or substantial market power of a ride sharing platform, the market could be defined as “ride 
transport,” which might or might not include non-platforms. 

Market Shares as a Proxy for Monopoly Power 

Market structure, as presently defined by reference primarily to market shares and ease of entry, 
provides at best a very crude signal of the likely impact a merger or single-firm conduct will have upon 
future competition. There is very little empirical basis to presume any systematic relationship between 
market structure, competition, and innovation. While there is credible causal evidence that market 
incentives matter,9 the empirical literature attempting to link market structure—typically measured by 

                                                                                                                                                                                                         
consoles more when they have more game users; game users value consoles that have more games). David S. Evans, The 
Antitrust Economics of Multi-Sided Platform Markets, 20 YALE J. ON REG. 325, 332 (2003). 

4  2018 OECD Paper on Platforms, supra note 2, at 13-14.  
5  Wright & Yun, supra note 1, at 20. 
6  Id. at 22. 
7  Id. at 23-24. 
8  Id. at 42. 
9  See generally Eric Budish et al., Do Firms Underinvest in Long-term Research? Evidence from Cancer Clinical 

Trials, 105 AM. ECON. REV. 2044 (2015) (concluding that patient groups with longer commercialization lags tend to have 
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the number of firms or market shares in broadly defined markets—and product market competition to 
innovation are based on cross-section analyses that do not produce causal inference10 and as a whole 
yield inconclusive results.11 

Relying on market shares is especially problematic when analyzing multi-sided platforms. As 
David Evans and Richard Schmalensee explain: 

[I]t is not always clear how to compute “share” for multi-sided firms. Consider a 
software platform. One of the main “products” that software developers get from 
the platform is access to users; one of the main “products” that users get is the 
access to software developers. One could compare shares of each sides across 
platforms and then make a judgment about market power based on looking at the 
shares for both sides, but there is no reason to expect those shares to be equal.12   

In addition, multi-sided platforms often provide one of their products free of charge or at a subsidized 
price, which would make it impossible to calculate a value-based market share, as is ordinarily 
recommended, since the price does not reflect the value received by the user.13 Moreover, the “small but 
significant and non-transitory increase in price” (SSNIP) test “becomes inoperable when the basic price 
is zero. There is no sound way to analyze a 5 percent increase in a price of zero—5 percent of zero is 
still zero.”14 Market share calculations are also problematic because “basing shares on the value of sales 
would ignore the constraint coming from the free products; basing shares on unit sales does not take 
into account quality differences for which price is a common proxy.”15 It is important to keep in mind 
that the provision of a zero-monetary-priced good—which may have a high share due to its non-
monetary price—is only possible to the extent that the platform is able to successfully compete with 
rivals for the monetized opportunities on the paid side of the platform. 

Many platform markets involve significant fixed costs. David Evans has suggested that, instead 
of market shares, it would make sense to look at the risk-adjusted rate of return on investment. “[T]hat 
analysis should consider the total returns and the total investment in all sides. . . . Alternatively, one 
could assess the degree of market power by determining the extent to which incumbents are constrained 

                                                                                                                                                                                                         
lower levels of R&D investment); Daron Acemoglu & Joshua Linn, Market Size in Innovation: Theory and Evidence from 
the Pharmaceutical Industry, 119 Q.J. ECON. 1049 (2004) (linking innovation rates to current and future market size). 

10  See, e.g., Philippe Aghion et al., Competition and Innovation: An Inverted U-Relationship, 120 Q.J. ECON. 701 
(2005). 

11  See, e.g., Richard J. Gilbert, Looking for Mr. Schumpeter: Where Are We in the Competition–Innovation Debate?, 
in 6 INNOVATION POLICY AND THE ECONOMY 159, 164 (Adam B. Jaffe et al. eds., 2006) (“The many different predictions of 
theoretical models of R&D lead some to conclude that there is no coherent theory of the relationship between market 
structure and investment in innovation.”); Joshua D. Wright & Douglas H. Ginsburg, Dynamic Analysis and the Limits of 
Antitrust Institutions, 78 ANTITRUST L.J. 1, 4-5 (2012).    

12  David S. Evans & Richard Schmalensee, The Antitrust Analysis of Multi-Sided Platform Businesses 20 (Chicago 
Inst. for L. & Econ., Working Paper No. 623, 2012), available 
athttp://papers.ssrn.com/sol3/papers.cfm?abstract_id=2185373 (surveying the economic literature). 

13  Id. 
14  Id. at 72. 
15  Id. at 83. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2185373
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in their pricing and innovation behavior by the prospect of entry. That involves assessing the extent to 
which there are barriers to entry by equal or more efficient rivals.”16 

All this said, if agencies or courts decide to use market shares then, at the very least, they should 
consider shares on each side of the market given the problems associated with basing judgments about 
market power on analysis of only a single side of a multi-sided platform. As David Evans explained 
when discussing software platforms such as Sony’s PlayStation, “[n]o single market share metric 
accurately summarizes the position of Sony or of competing video console makers. To understand 
market dynamics, one must consider both the competitors’ shares of video console sales and their shares 
of game sales.”17 When determining how to measure shares, perhaps one way is to use a common 
metric for the multiple sides. For example, with payment systems, one could conceivably calculate 
shares based upon the number or value of the transactions. 

Barriers to Entry 

As a preliminary matter, the definition of barriers to entry is a controversial topic, with some 
arguing that anything that makes it “hard” to get into a market should be considered a barrier,18 while 
others restrict use of the term to “[a] cost of producing that must be borne by a firm which seeks to enter 
an industry but is not borne by firms already in the industry.”19  

One possible challenge is that entrants may require large sums of capital, yet David Evans and 
Marco Iansiti have found that many successful platforms start out small and expand over time.20 
Another possible challenge is a coordination one (consumers on one side are reluctant to switch unless 
they expect that some consumers on the other side will also switch). As David Evans has explained: 

In the extreme, suppose that coordination problems mean that only one platform 
will be successful at any given time. There is still likely to be competition “for 
the market,” rather than “in the market.” While there may be initial losses from 
entering multiple sides of the market, the potential gains from becoming the one 
successful platform can provide substantial incentives for firms to enter and 
attempt to displace the incumbent. If consumers on many sides congregate to one 
platform, they may also congregate to a new platform that offers something 
better. An incumbent platform can find itself displaced quickly if it does not 
continue to offer all its consumers a better deal than potential entrants.21 

                                                           
16  Evans, The Antitrust Economics of Multi-Sided Platform Markets, supra note 3, at 359-60.  
17  David S. Evans, Two-Sided Markets, in PLATFORM ECONOMICS: ESSAYS ON MULTI-SIDED BUSINESSES 135, 143 

(David S. Evans ed., 2011). 
18  See, e.g., PHILLIP E. AREEDA ET AL., 2A ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES AND THEIR 

APPLICATION 56-57 (2002); JOE S. BAIN, BARRIERS TO NEW COMPETITION: THEIR CHARACTER AND CONSEQUENCES IN 
MANUFACTURING INDUSTRIES 11-19 (1956). 

19  See, e.g., GEORGE STIGLER, THE ORGANIZATION OF INDUSTRY 67-69 (1983); see also DENNIS W. CARLTON & 
JEFFREY M. PERLOFF, MODERN INDUSTRIAL ORGANIZATION 76-77 (3d ed. 2000). 

20  David S. Evans & Marco Iansiti, Harnessing the Power of Market Platforms (Jan. 7, 2003) (unpublished 
manuscript, on file with Yale Journal on Regulation). 

21  Evans, The Antitrust Economics of Multi-Sided Platform Markets, supra note 3, at 364. 
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 Consumer coordination can resolve or mitigate coordination problems. As Daniel Spulber has 
explained: 

Because network effects are the main driver of lock-in in theoretical arguments, it 
is necessary to determine whether network effects lead to technology lock-in in 
practice. Even if network effects do exist, consumer coordination is likely to take 
advantage of any potential benefits. When there are small numbers of consumers, 
they can engage in Coasian bargaining, what I call “coordination in the small.” 
Consumers can coordinate their innovation adoption decisions in light of any 
mutual benefits from consumption. When there are large numbers of consumers, 
firms can apply various instruments to coordinate the choices of large numbers of 
consumers corresponding to Hayek’s “spontaneous order,” what I call 
“coordination in the large.” Coordination by consumers and firms internalizes the 
benefits of network effects, eliminating network externalities and avoiding 
technology lock-in.22 

As an example of “spontaneous order” is social groups agreeing on the medium they use to 
communicate. A family may join a private network and tell other families who then also join the 
network. “This avoids the need for a complete set of ties within the social network.”23 Communities can 
also create sufficient critical mass to stimulate initial usage of a new technology. For example, in the 
development of the Internet, communities such as universities joined together to use packet-switched 
networks.24 

Importantly, the coordination problem is not an issue when multihoming is either possible or 
common.25 There may still be the issue of having to develop multiple sides of a market, but “these are, 
in general, problems that all firms have to face, whether they enter early or late. Firms have to develop 
critical mass on all significant sides of the market. Sometimes this development requires significant 
investments, including foregone revenues from lower prices. However, there is no reason why this 
development should necessarily cost entrants more than it cost incumbents.”26  

With respect to whether cross-platform network effects can raise a barrier to entry, it is 
important to keep in mind that “the barrier to entry is not the cross-platform network effect itself, but 
rather the inability of users to co-ordinate their response to that effect. This means for example, that 
where users have effective co-ordination mechanisms available to them, this may remove the barrier to 
entry, even if the cross-platform network effect remains. This makes collective switching schemes a 
potential model for improving the way that these markets work for users.”27 The following sections 
discuss network effects in more detail, as well as other potential barriers to entry. 

                                                           
22  Daniel F. Spulber, Unlocking Technology: Antitrust and Innovation, 4 J. COMPETITION L. & ECON. 915, 918 (2008). 
23  Daniel F. Spulber, Consumer Coordination in the Small and in the Large: Implications for Antitrust in Markets 

With Network Effects, 4 J. COMPETITION L. & ECON, 207, 242 (2007). 
24  JEFFREY H. ROHLFS, BANDWAGON EFFECTS IN HIGH-TECHNOLOGY INDUSTRIES (2001). 
25  Evans, The Antitrust Economics of Multi-Sided Platform Markets, supra note 3 at 364.  
26  ROHLFS, supra note 24. 
27  2018 OECD Paper on Platforms, supra note 2, at 30.  



 

6 

Network Effects 

In analyzing platform businesses, it is important to understand that network effects are usually 
indirect, between different kinds of customers rather than direct for the same kind of customers. Indirect 
network (or “cross-group”) effects occur when the size and intensity of participation on one side affects 
welfare on another side.  

Network effects can cut both ways, sometimes leading to highly concentrated markets due to 
positive feedback loops or “tipping,” and other times hastening the decline of a dominant player. As 
Evans and Schmalensee have explained, “[n]etworks can have exponential growth when every 
additional customer attracts more consumers. . . . the same principle can lead to exponential decline. 
Each lost customer induces other customers to leave, which induces more to leave.”28 The authors go on 
to caution that: 

A naive view of indirect network effects implies that a successful 
communications platform would be secure from competition because people 
wouldn’t join or use a platform that didn’t include most of their personal 
network. The flaw in that reasoning is that people can use multiple online 
communications platforms, what economists call “multihoming.” A few people in 
a social network try a new platform. If enough do so and like it, then eventually 
all network members could use it and even drop their initial platform. This 
process has happened repeatedly. AOL, MSN Messenger, Friendster, MySpace, 
and Orkut all rose to great heights and then rapidly declined, while Facebook, 
Snap, WhatsApp, Line, and others quickly rose.29 

With respect to positive feedback loops, it is important to keep in mind that network effects do 
not necessarily lead markets to tip towards a single dominant firm, especially in the presence of 
heterogenous consumer preferences and differentiated products.30 Even in markets characterized by low 
use of multihoming, such as the mobile applications market as a whole, research shows that for the most 
popular applications and the developers of these applications, supplier multihoming is common thus 
enhancing competition for the market.31 

It is also important to keep in mind that quantity alone does not necessarily determine the 
strength of network effects. As Evans has explained, indirect “[n]etwork effects result from getting the 
right customers, and not just more customers. Platforms create value when customers find good matches 

                                                           
28  David S. Evans & Richard Schmalensee, Debunking the Network Effects Bogeyman, REGULATION, Winter 2017-

2018, at 36, 38. 
29  Id.  
30  Michael L. Katz & Carl Shapiro, Systems Competition & Network Effects, 8 J. ECON. PERSP. 93, 106 (1994). 
31  Sami Hyrynsalmi, Arho Suominen & Matti Mäntymäki, The Influence of Developer Multi-homing on Competition 

Between Software Ecosystems, 111 J. SYS. & SOFTWARE 119, 124 (2016) (“Our results indicate that multi-homing rates 
among the most popular applications, that is, superstars (i.e., 39.2%) and their nucleus developers (i.e., 42.7%), are almost 
ten time that of their competitors when compared to all other applications and developers in the market.”). 
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and enter into exchanges. Density trumps scale for most platforms. That’s because most customers on 
most platforms are not very good matches for each other.”32 Take search engines as an example. 

[T]o the extent that advertisers care about end users, they care about many of 
their characteristics. An increase in the number of users who are looking only for 
information and never to purchase goods may be of little value to advertisers. 
Thus, because online search advertisers target customers and sales they care 
about the size of the end user network only to the extent that this size correlates 
with increased sales. To a first approximation increased usage should lead to 
increased clickthroughs, and increased clickthroughs should lead to more sales. 
But because advertisers pay per click, if the number of clicks without purchase 
increases with increased usage sufficiently faster than the number of clicks with 
purchase, the increase in search engine usage may be a cost rather than a benefit. 
Thus, the ability of the search engine to deliver not only scale but also quality—
based on the characteristics of its users and its ability to match users with 
advertisers—determines the amount advertisers are willing to pay. For this 
reason, the value of a search engine may not increase as the number of users 
grows, and, to the extent that it does, this is a direct function of the quality score. 
Assessing network or scale effects is extremely difficult in search engine 
advertising, and scale may not even correlate with increased value over some 
ranges of size.33 

In addition, “network effects tend to be quite localized, meaning that they tend to be less a 
function of an entire user base than a function of the scope of a user’s interactions in a digital 
ecosystem.” As Catherine Tucker has explained:  

[M]y research has shown . . .  that network externalities are often very local in a 
way that renders the general size of the platform unimportant. This conclusion 
rests on two observations. First, in general, in a world of scarce attention, users 
tend to focus only on connections and interactions that matter personally to them 
when deciding what platform or service to use. Second, the evolution of 
platforms has led them to be more personalized and individualized in the services 
they offer. This, in turn, contributes to the localization of network effects. Of 
course, this has parallels in early antitrust cases in operating systems in which it 
was recognized that, rather than the number of software applications, what tended 
to matter was a handful of critical software applications. However, as digital 
technology has evolved and become broader in scope of users, personalization 

                                                           
32  David S. Evans & Richard Schmalensee, Debunking the Network Effects Bogeyman, Regulation, Winter 2017-2018, 

at 36, 38. 
33  Geoffrey A. Manne & Joshua D.Wright, Google and the Limits of Antitrust: The Case Against the Case Against 

Google, 34 HARV. J. L. PUB. POL’Y 171, 208-09 (2011). 
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has perhaps made the identity of those critical applications vary more across 
users. 34 

Moreover, “in some instances the addition of certain users to an ecosystem can have negative effects for 
the relative attractiveness of that platform.”35 

Data as an Input 

As professor and former chief economist of the FTC and FCC, Howard Shelanski, has 
explained, “[c]ustomer information is an input of production when platforms use it to improve their 
services and make user interactions more efficient. More complete customer information allows a 
platform to better satisfy customer preferences. It allows platforms to serve customers more efficiently 
by targeting products to customers based on their individual profiles.”36 

Data can represent an important input in the production of a firm’s output. That said, the value 
of data can be unlocked only when combined with other inputs, and firms differ in their ability to do 
that. In other words, it is not necessarily the volume of data that leads to success, but rather the ability to 
combine the data with other inputs to produce something of value. Importantly, “potential competitors 
do not necessarily have to build a dataset equivalent to the size of the incumbent . . . They rather need to 
find ways to accumulate highly relevant data to build a competitive, not necessarily the same dataset.”37 
Leslie Chiou and Catherine Tucker investigated whether larger quantities of historical data affect a 
firm’s ability to maintain market share in Internet search.38 The authors studied whether the length of 
time that search engines retained their server logs affected the apparent accuracy of subsequent 
searches, and found little empirical evidence that reducing the length of storage of past search engine 
searches affected the accuracy of search. The authors concluded that their “results suggest that the 
possession of historical data confers less of an advantage in market share than is sometimes supposed.” 
As Nils-Peter Schepp and Achim Wambach state, “[t]he origin of many innovative start-ups illustrates 
that companies with smaller but possibly more specialized datasets and analytical expertise may be able 
to challenge established companies.”39 It is also important to keep in mind that “[e]ntering the market 
and then collecting and analyzing user data is not a theoretical approach but rather the very model 
followed by many of the leading online firms when they were startups or virtual unknowns, including 
Google, Facebook, Yelp, Amazon, eBay, Pinterest, and Twitter.”40 

                                                           
34   Catherine Tucker, Network Effects and Market Power: What Have We Learned in the Last Decade?, ANTITRUST at 

72, 76 (Spring 2008), available at http://sites.bu.edu/tpri/files/2018/07/tucker-network-effects-antitrust2018.pdf. 
35  Id. at 73.  
36  Howard A. Shelanski, Information, Innovation, and Competition Policy for the Internet, 161 U. PA. L. REV. 1663, 

1680 (2013).  
37  Nils-Peter Schepp & Achim Wambach, On Big Data and Its Relevance for Market Power Assessment, 7 J. EUR. 

COMPETITION L. & PRAC. 120, 122 (2016). 
38  Leslie Chiou & Catherine Tucker, Search Engines and Data Retention: Implications for Privacy and Antitrust 

(Nat’l Bureau of Econ. Research, Working Paper No. 23815 23815, 2017), available at 
https://www.nber.org/papers/w23815.pdf.  

39  Schepp & Wambach, supra note 37, at 122. 
40  Darren S. Tucker & Hill B. Wellford, Big Mistakes Regarding Big Data, ANTITRUST SOURCE, Dec. 2014, at 7, 

available at https://www.americanbar.org/content/dam/aba/publishing/antitrust_source/dec14_full_source.pdf. 

https://www.nber.org/papers/w23815.pdf
https://www.americanbar.org/content/dam/aba/publishing/antitrust_source/dec14_full_source.pdf
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While possession of or access to data can serve as a barrier to entry, there are numerous 
examples of entrants successfully overtaking incumbents with arguably big data advantages. These 
include Google disrupting Yahoo, Facebook disrupting MySpace, and Spotify disrupting Apple’s 
iTunes. With respect to Apple iTunes: 

By 2010, Apple’s iTunes had roughly 70 percent of US online music market. 
With years in the market, along with the massive sales of Apple iPhones, iPods 
and Mac computers, the company inevitably amassed large amounts of data. 
That, however, did not stop Spotify from entering the market in 2008. Spotify 
changed the online music industry by offering a music streaming service, where 
customers could listen free of charge with advertisements or pay for a premium 
service with the ability to download songs and make their own playlists. Spotify’s 
pivot toward streaming services, in addition to the ability to download songs, has 
caused other major players to launch similar services. Apple has released Apple 
Music and Amazon has launched Amazon Music to compete with the [sic] 
Spotify. Despite being a newcomer in the market, and taking on the incumbent 
Apple, Spotify currently has the largest number of users, and experts are placing 
a $16 billion-dollar valuation on the company.41 

Other, recent examples of this include Pinterest, SnapChat, Etsy and TikTok, all of which started 
without a user base or data, yet became successful despite facing incumbents with much larger user and 
data footprints (e.g., Facebook, YouTube, Google, Amazon etc.). 

User Switching Costs 

A primary concern with switching costs is that network effects can be reinforced when 
consumers face costs in switching from one product to a substitute. The presence of switching costs 
mitigates the effects of price competition. The theory posits that, “[i]nitially, firms compete aggressively 
to attract customers. Once they have an installed base, the firms can raise prices and extract monopoly 
rents because it is costly for customers to switch to competing products.”42 However, “[t]he competitive 
frictions created by switching costs are similar to those due to product differentiation, which confers 
some market [but not necessarily monopoly] power.”43 In other words, the presence of lock-in effects 
does not necessarily lead to dominance or substantial market power. “[T]echnology and pricing can help 
to overcome switching costs.”44 For example, companies offer price discounts to new customers to 
offset any switching costs. Consumer coordination can also mitigate or eliminate technology lock-in 
(see above for a discussion of “spontaneous ordering”). 

                                                           
41   Comment of the Global Antitrust Institute, Antonin Scalia Law School, George Mason University, on the Canadian 

Competition Bureau’s White Paper, “Big Data and Innovation: Implications for Competition Policy in Canada” 8 (Nov. 17, 
2017), available at https://gai.gmu.edu/wp-content/uploads/sites/27/2017/11/GAI-Comment-for-Canada-on-Big-Data-2.pdf 
(internal citations omitted). 

42  Daniel F. Spulber, Unlocking Technology: Antitrust and Innovation, 4 J. COMPETITION L. & ECON. 915, 954 (2008). 
43  Id.  
44  Shelanski, Information, Innovation, and Competition Policy for the Internet, supra note 36, at 1684.  

https://gai.gmu.edu/wp-content/uploads/sites/27/2017/11/GAI-Comment-for-Canada-on-Big-Data-2.pdf
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In addition, in today’s environment, smartphones users can download apps in a matter of 
seconds and typically have multiple apps on their phone. Defaults likely work quite differently in this 
environment as compared to, for example, Microsoft’s pre-installation of its operating system browser 
back when installing another browser involved buying a disk and going through the somewhat onerous 
process of loading the browser onto the desktop. 

It is also important to keep in mind that that switching costs based on transaction costs, 
adjustment costs, or learning costs are ubiquitous. “Purchasing almost any product involves some 
transaction costs. Changing to a new product or technology generally involves some related learning 
and costs of adjustment.”45 

Consumer Biases (e.g. customer inertia or the effect of default settings) 

Default settings can save time and avoid transaction costs (e.g., imagine buying a computer or 
cell phone with no pre-installed browser or music player or signing up for a social network and having 
to make a large number of setting choices). The critical question with default setting is how easy it is for 
users to make alternative choices. This question involves both interoperability and ease of switching. 

As former FTC chief economist Howard Shelanski recently explained at the U.S. Federal Trade 
Commission’s Hearings on Competition and Consumer Protection in the 21st Century, many people 
want the simplicity of signing up for a service and “not having to select everything and do the brain-
twisting exercise of deciding which setting is best for them,” particularly when platforms “know 
something about what are going to be the most desirable settings for most people.”46 As Shelanski 
further noted, the fact that some consumers choose not to switch should not “necessarily be viewed as a 
significant competitive issue if it is easy [to switch] and if the options are there through 
interoperability.”47 

Lastly, the fact that consumers do switch (e.g., Google disrupting Yahoo, Facebook disrupting 
MySpace, and Spotify disrupting Apple’s iTunes) suggests that consumer inertia and default settings 
should generally not be thought of as significant barriers to entry, at least when switching is relatively 
easy. One example is in the smartphones app context discussed above.  

The Role of Multihoming 

In a seminal paper by Jean-Charles Rochet and Jean Tirole, the authors show through economic 
modeling that multihoming on one side of the market “intensifies price competition” on the other side.48 
The authors explain that: 

                                                           
45  Spulber, Unlocking Technology: Antitrust and Innovation, supra note 22, at 954. 
46  Transcript at 123, Fed. Tr. Comm’n, FTC Hearing #3: Multi-Sided Platforms, Labor Markets and Potential 

Competition (Oct. 15, 2018), available at 
https://www.ftc.gov/system/files/documents/public_events/1413712/ftc_hearings_session_3_transcript_day_1_10-15-
18_0.pdf [hereinafter FTC Hearing #3 Transcript]. 

47  Id. at 125. 
48  Jean-Charles Rochet & Jean Tirole, Platform Competition in Two-Sided Markets, 1 J. EUR. ECON. ASS’N 990, 993 

(2003).  

https://www.ftc.gov/system/files/documents/public_events/1413712/ftc_hearings_session_3_transcript_day_1_10-15-18_0.pdf
https://www.ftc.gov/system/files/documents/public_events/1413712/ftc_hearings_session_3_transcript_day_1_10-15-18_0.pdf
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Competitive prices on one market . . . depend on the extent of multihoming on 
the other side of the market. For example, when Visa reduces the (transaction-
proportional) charge paid by the merchants, merchants become more tempted to 
turn down the more costly Amex card as long as a large fraction of Amex 
customers also owns a Visa card. More generally, multihoming on one side 
intensifies price competition on the other side as platforms use low prices in an 
attempt to “steer” end users on the latter side toward an exclusive relationship.49 

In short, multihoming can mitigate any market power and should be taken into consideration.50 

At the FTC Hearings, Yun explained that “the evidence is strong, not just in social media, but in 
other areas, that there’s some intensity of multihoming.”51 For example, a 2018 Pew Research Center 
survey of U.S. adults found that “the typical (median) American reports that they use three of the eight 
major platforms that the Center measured in this survey.”52 (The eight platforms measured were 
Facebook, Instagram, LinkedIn, Pinterest, Snapchat, Twitter, YouTube, and WhatsApp.53) There is also 
evidence indicating that multihoming is common for search engine platforms.54

                                                           
49  Id.  
50  Jay Choi shows through an economic model that tying induces more consumers to multihome and makes platform-

specific exclusive contents available to more consumers, which is also beneficial to content providers. As a result, tying can 
be welfare-enhancing if multi-homing is allowed, even in cases when its welfare impacts are negative in the absence of 
multihoming. Jay P. Choi, Tying in Two-Sided Markets with Multi-Homing, 58 J. INDUS. ECON. 607 (2010). 

51  FTC Hearing #3 Transcript, supra note 46, at 116. 
52  Aaron Smith & Monica Anderson, Social Media Use in 2019, PEW RESEARCH CENTER–INTERNET & TECHNOLOGY 

(Mar. 1, 2018), available at https://www.pewresearch.org/internet/2018/03/01/social-media-use-in-2018/. 
53  Id. 
54  See, e.g., Ryen W. White & Susan T. Dumais, Characterizing and Predicting Search Engine Switching Behavior, 

Presented Before the CIKM ’09: 18th ACM Conference on Information and Knowledge Management (Nov. 2009), available 
at http://ryenwhite.com/papers/WhiteCIKM2009.pdf.  

https://www.pewresearch.org/internet/2018/03/01/social-media-use-in-2018/
http://ryenwhite.com/papers/WhiteCIKM2009.pdf
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Introduction 

Lawmakers and antitrust enforcement agencies around the world are considering whether 
existing laws and enforcement tools are sufficient to address acquisitions of potential 
competitors. Advocates of reform contend that existing standards are deficient; they have 
proposed a number of reforms ranging from shifting burdens of proof for all acquisitions of 
nascent firms to imposing special rules for acquisitions by dominant platforms.  

 
This Article begins with a discussion of the U.S. approach to analyzing acquisitions of 

potential competitors. We explain the need for exacting standards, including due to the increased 
difficulties of predicting the future world without the acquisition. Unlike with actual competition, 
with potential competition there is no history of competition with price and other historical data, 
which makes the counterfactual analysis all the more difficult. We then consider the evidence 
that existing laws have resulted in systematic underenforcement and substantial harm to 
competition, finding no reliable evidence to this effect. We conclude with a discussion of the 
risks posed by various reform proposals, including the potential for harm to competition and 
innovation. We also explain how the various proposals would introduce significant uncertainty in 
antitrust enforcement, which can serve as a tax on transactions. 

 
I. The U.S. Approach  

 
U.S. courts have divided potential competition theories into two categories: “perceived 

potential” competition (present competitive effects based upon the threat of prospective entry) 
and “actual potential” competition (future competitive effects that would likely be felt from 
future entry).2 While the Supreme Court has recognized the perceived potential competition 

                                                            
1 Koren W. Wong-Ervin is a partner at Axinn, Veltrop & Harkrider LLP (Axinn) and former Counsel for IP & 
International Antitrust and Attorney Advisor to Commissioner Joshua D. Wright at the U.S. Federal Trade 
Commission. James Moore is an associate at Axinn. The authors thank John Yun, Greg Werden, Anne Layne-Farrar, 
John Harkrider, and Jonathan Jacobson for their invaluable input and Tal M. Elmatad and Geffie Kornhauser for 
their research assistance. The views expressed here are the authors’ alone and do not necessarily represent the views 
of Axinn or any of its clients. Axinn represents a number of clients, including Google, that have or may have 
an interest in the subject matter of this article. 
2 See, e.g., Ginsburg v. InBev NV/SA, 623 F.3d 1229, 1233-34 (8th Cir. 2010) (“[T]heir merger may reduce 
competition in two ways—because the threat of new entry by the acquiring firm induced competitors in the acquired 
firm’s market to perform more competitively (“perceived potential competition”), or because the merger forecloses 
the acquiring firm’s future de novo entry into the acquired firm’s market (“actual potential competition”)); Tenneco, 
Inc. v. FTC, 689 F.2d 346, 351 (2d Cir. 1982) (“[T]he potential competition doctrine is divisible into two theories: 
perceived potential competition and actual potential competition.”). 
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doctrine,3 it has twice reserved judgment on whether actual potential competition states a claim 
under section 7 of the Clayton Act, the text of which addresses a “lessening” of competition.4 
Since then, lower courts have adopted the actual potential competition doctrine in theory, 
although it has rarely been successful in practice. The FTC has followed lower courts in 
endorsing the doctrine in both its enforcement actions and policy announcements.5  

 
According to the leading treatise by Phillip Areeda and Herbert Hovenkamp, the 

perceived potential competition doctrine has “largely fallen into disuse since the 1980s.”6 It did, 
however, remain in the DOJ’s 1984 Non-Horizontal Merger Guidelines until January 2020, when 
the DOJ formally withdrew those Guidelines in their entirety.7 One plausible explanation for the 
disuse is the evolution of the DOJ-FTC Horizontal Merger Guidelines (HMGs). The 1992 HMGs 
incorporated imminent entry into the actual competition framework (not to be confused with 
actual potential competition, addressed below), thereby incorporating and formalizing the 
perceived potential competition doctrine.8 And the current 2010 HMGs—which expressly 
address “mergers and acquisitions involving actual or potential competitors”9—explain that 
“[f]irms not currently earning revenues in the relevant market, but that have committed to 
entering the market in the near future, are also considered market participants.”10  

                                                            
3 United States v. Marine Bancorporation, Inc., 418 U.S. 602, 623-25 (1974); United States v. El Paso Natural Gas 
Co., 376 U.S. 651, 659 (1964). The essential elements of a perceived potential competition claim are: (1) a 
concentrated market; (2) the potential competitor “has the characteristics, capabilities, and economic incentive to 
render it a perceived potential de noto [sic] entrant”; and (3) the firm’s “premerger presence on the fringe of the 
target market in fact tempered oligopolistic behavior on the part of existing participants in that market.” Marine 
Bancorporation, at 418 U.S. at 624-25. 
4 Marine Bancorporation, 418 U.S. at 639; United States v. Falstaff Brewing Corp., 410 U.S. 526 (1973). 
5 See, e.g., In re Polypore Int’l, Inc.,150 F.T.C. 586, 2010 WL 9549988, at *23 n.41 (2010) (“[W]e find that liability 
in the [relevant] market could be premised in the alternative on the elimination of actual or perceived potential 
competition. Both doctrines apply to mergers that involve concentrated markets with few likely entrants.”); Deborah 
L. Feinstein, Fᴇᴅ. Tʀᴀᴅᴇ Cᴏᴍᴍ’ɴ, Dɪʀᴇᴄᴛᴏʀ’s Rᴇᴘᴏʀᴛ: Sᴘʀɪɴɢ 2016 4 (2016), https://www.ftc.gov/system/files/docu
ments/public_statements/944113/feinstein_-_spring_update_april_2016.pdf (“The Commission routinely relies on 
this ‘actual potential competition’ theory of harm as the basis for requiring the divestiture of pharmaceutical 
products in development . . . . [P]reservation of future competition is important and something I believe is likely to 
remain an active part of the Commission’s merger enforcement agenda.”). 
6 Pʜɪʟʟɪᴘ E. Aʀᴇᴇᴅᴀ & Hᴇʀʙᴇʀᴛ Hᴏᴠᴇɴᴋᴀᴍᴘ, Aɴᴛɪᴛʀᴜsᴛ Lᴀᴡ: Aɴ Aɴᴀʟʏsɪs ᴏғ Aɴᴛɪᴛʀᴜsᴛ Pʀɪɴᴄɪᴘʟᴇs ᴀɴᴅ Tʜᴇɪʀ 
Aᴘᴘʟɪᴄᴀᴛɪᴏɴ 11B-1 ¶ 1134 (4th ed. 2020).  
7 Press Release, DOJ and FTC Announce Draft Vertical Merger Guidelines for Public Comment, U.S. Dᴇᴘ’ᴛ ᴏғ 
Jᴜsᴛɪᴄᴇ (Jan. 10, 2020), https://www.justice.gov/opa/pr/doj-and-ftc-announce-draft-vertical-merger-guidelines-
public-comment. 
8 U.S. Dep’t of Justice & Fed. Trade Comm’n, 1992 Merger Guidelines § 1.0 (1992), 
https://www.ftc.gov/sites/default/files/attachments/merger-review/hmg.pdf (Rapid potential entrants “are capable of 
making such quick and uncommitted supply responses that they likely influence the market premerger, would 
influence it post-merger, and accordingly are considered as market participants at both times.”). 
9 U.S. Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines § 1 (2010), 
https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf. 
10 Id. § 5.1. See also generally Gregory J. Werden & Kristen C. Limarzi, Forward-Looking Merger Analysis and the 
Superfluous Potential Competition Doctrine, 77 Aɴᴛɪᴛʀᴜsᴛ L.J. 109, 112 (2010) (“If the theory of a case is that a 
proposed merger undermines future market performance by eliminating direct competition between the merging 
firms, the evaluation of the theory should not vary in a material way depending on whether the eliminated 
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Under the actual potential competition doctrine, a plaintiff must establish that (1) the 

market is highly concentrated or “oligopolistic”; (2) absent the acquisition, the acquiring 
company would have entered the market in the near future through de novo entry or a toehold 
acquisition; and (3) there is substantial likelihood of procompetitive effects in the future due to 
entry.11 There is some disagreement over the appropriate standard of proof for the second 
element on entry. The FTC (at least in the past) and some courts have applied a heightened 
standard of proof, requiring “clear proof” that the firm would have entered the market through 
means other than the challenged merger.12 However, at least one circuit has applied a 
“probability” standard,13 and another has suggested that “reasonable probability” is the minimum 
but “clear proof” is preferable.14 In 2015, the FTC argued for a “probable” standard in its 
unsuccessful lawsuit to block the merger of Steris and Synergy.15 Several courts, as well as the 
FTC, also require a showing that the alleged potential entrant is one of only a few firms that 
could enter the market.16  

 
In determining whether a competitor would have entered the market, courts have 

considered both objective and subjective evidence.17 Objective evidence refers to financial and 
technical incentives and ability to enter.18 Subjective evidence refers to internal company 

                                                            
competition is labeled ‘actual’ or ‘potential.’ . . . The [2010] Horizontal Merger Guidelines are consistent with this 
approach.”). 
11 See, e.g., Tenneco, 689 F.2d at352; Yamaha Motor Co., Ltd. v. FTC, 657 F.2d 971, 977-78 (8th Cir. 1981); United 
States v. Siemens Corp., 621 F.2d 499, 505 (2d Cir. 1980); Behrend v. Comcast Corp., 245 F.R.D. 195, 207 (E.D. 
Pa. 2007). 
12 See. e.g., FTC v. Atl. Richfield Co., 549 F.2d 289, 300 (4th Cir. 1977); In re B.A.T. Indus., Ltd., No. 9135, 1984 
WL 565384, at *10 (FTC Dec. 17, 1984). According to the FTC, “the Second and Fourth Circuits have adopted the 
‘clear proof’ standard, the Fifth Circuit has adopted a variant of the ‘reasonable probability’ standard (i.e., 
‘persuasive rationale’) which, in practice, is very close to the ‘clear proof’ standard, and the Eighth Circuit has 
adopted the ‘reasonable probability’ standard.” In re B.A.T., 1984 WL 565384, at *9. 
13 Yamaha, 657 F.2d at 977 (“To put the question in terms applicable to the present case, would Yamaha, absent the 
joint venture, probably have entered the U.S. outboard-motor market independently, and would this new entry 
probably have increased competition more than the joint venture did? We stress the word ‘probably’ in this 
formulation of the issue, because the question under Section 7 is not whether competition was actually lessened, but 
whether it ‘may be’ lessened substantially.”). 
14 Siemens Corp., 621 F.2d at 506-07. 
15 Reply Memorandum in Support of Plaintiff Federal Trade Commission’s Motion for Preliminary Injunction at 8-
10, FTC v. Steris Corp., 133 F. Supp. 3d 962 (N.D. Ohio 2015) (No. 1:15-CV-01080), ECF No. 70. 
16 Rep. of Tex. Corp. v. Bd. of Governors of the Fed. Reserve Sys., 649 F.2d 1026, 1044 (5th Cir. Unit A 1981); In re 
B.A.T., 1984 WL 565384, at *8 & n.28 (collecting cases); Memorandum in Support of Plaintiff Federal Trade 
Commission’s Motion for Temporary Restraining Order and Preliminary Injunction at 6, Steris Corp., 133 F. Supp. 
3d 962, ECF No. 21 (“The acquisition of an actual potential competitor violates Section 7 if: . . . (4) there are few 
other firms that can enter effectively.”). 
17 See e.g., Yamaha, 657 F.2d at 978 (considering “objective evidence of Yamaha’s capacity to enter the United 
States market,” such as possession of necessary technology, as well as evidence of Yamaha’s “subjective intent to 
enter,” including two previous unsuccessful attempts to enter the United States).  
18 See, e.g., Siemens Corp., 621 F.2d at 507-08 (considering “objective evidence show[ing] that [the potential 
entrant] has the financial resources to enter and good reason to expand” and “objective evidence suggesting that the 
market is unattractive to de novo entry,” including declining profitability).  
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documents and statements by executives indicating imminent plans to enter the market.19 At least 
one court has held that objective evidence is “undeniably probative” and that “subjective 
evidence is not required to establish a violation of the Clayton Act standard.”20 The FTC, 
however, has stated that the “best evidence” of actual potential entry is ordinary course 
documents demonstrating subjective intent to enter.21 
 

When considering subjective-intent evidence regarding entry, one should distinguish 
between things like comments in a business plan versus an actual capital request to build a 
product. It is also important to remember that startups may engage in strategic behavior to appear 
like potential competitors, with the goal of positioning themselves as attractive acquisition 
targets. Academic research suggests that the ultimate strategy for some startup companies may 
entail becoming an attractive target for acquisition by a large firm.22 But when these companies’ 
intentions and incentives are tested, it may become clear that they have no concrete plans to enter 
the market independently.  

 
While the standards for potential competition cases can be difficult to meet, there is good 

reason. For example, as former long-time FTC economist John Yun has explained, a key 
difference between actual and potential competition cases is the inherent difficulty of predicting 
the future world without the merger.23 As in any merger case, the analysis requires examining 
two counterfactuals: the world with the acquisition and the future world without it. While 
prediction is inherent to all merger analysis, with actual competition we have a history of 
competition, including actual prices, which makes the second counterfactual less speculative, 
particularly with mature markets in which the actual and future worlds without the merger are 
likely to be similar or even the same. This is not the case with potential competition, which 
makes the second counterfactual even more speculative and difficult to determine.24    

 

                                                            
19 See, e.g., Atl. Richfield Co., 549 F.2d at 297 (noting “subjective evidence on the part of Arco’s top management 
that Arco would never seriously consider original entry or entry by toehold acquisition”). 
20 Mercantile Tex. Corp. v. Bd. of Governors of Fed. Reserve Sys., 638 F.2d 1255, 1270 (5th Cir. Unit A 1981). 
21 In re B.A.T., 1984 WL 565384, at *6. 
22 Xinxin Wang, Catering Innovation: Entrepreneurship and the Acquisition Market (Kenan Institute of Private 
Enterprise Research Paper No. 18-27, July 2018) (finding that an entrepreneur’s incentive to produce high-quality 
innovations increases with acquirer market concentration and size, and that an entrepreneur will seek to innovate in 
the same technological classes as the innovations of the potential acquiring firms in order to present his or her 
startup as an attractive acquisition target), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3247274; Ashish 
Arora, et al., Waiting for the Payday? The Market for Startups and the Timing of Entrepreneurial Exit (NBER 
Working Paper No. 24350, 2018) (studying the timing of exit by technology startups through acquisitions by large 
corporations), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3131060; Joshua S. Gans, et al., When Does 
Start-Up Innovation Spur the Gale of Creative Destruction?, 33-4 RAND J. Eᴄᴏɴ. 571 (2002) (finding that the 
presence of venture capital funding seems to play a role in startups choosing acquisition as an exit strategy over 
licensing of their innovations to others or commercialization into competing products). 
23 John M. Yun, Are We Dropping the Crystal Ball? Understanding Nascent & Potential Competition in Antitrust 
(Aug. 11, 2020) (unpublished manuscript). 
24 Id. 
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II. Evidence That Existing Standards Are Insufficient  
 
There are a number of proposals for changing existing standards for acquisitions of 

potential competitors, most notably from the Stigler Center25 and Scott Hemphill and Tim Wu.26 
Carl Shapiro also offers one example (without firmly advocating for a specific proposal) of a 
possible change that “could” be made to strengthen enforcement.27 With the exception of 
Shapiro (who relies upon a number of merger retrospectives), these advocates generally rely 
upon economic theory to support the notion that existing standards are insufficient. While 
economic theory is certainly important, it does not answer the question of whether existing 
standards have resulted in substantial harm to competition so as to justify new standards, much 
less ones that shift the burden of proof in favor of plaintiffs.  

 
For example, the Stigler Center Report on digital platforms states that “[t]he behavior that 

may be of greatest concern to the many policymakers studying powerful digital businesses is 
their acquisition of potential competitors.”28 The authors propose new standards, including: 

 
Mergers between dominant firms and substantial competitors or uniquely likely 
future competitors should be presumed to be unlawful, subject to rebuttal by 
defendants. This presumption would be valuable, not because it would identify 
anticompetitive mergers with precision, but because it would shift the burden to 
the party with the best access to relevant information on issues of competitive 
effects and efficiencies from the merger.29 
 

One issue with the authors’ rationale for a new standard is that it is generally the case in any 
merger.  
 

The authors also propose special rules for acquisitions involving “dominant platform[s],” 
“requiring the company to prove that the acquisition will not harm competition.”30 However, the 
authors do not cite any empirical evidence that existing laws have resulted in harm to 
competition to justify these new standards.  

 

                                                            
25 Sᴛɪɢʟᴇʀ Cᴏᴍᴍɪᴛᴛᴇᴇ ᴏɴ Dɪɢɪᴛᴀʟ Pʟᴀᴛғᴏʀᴍs, Sᴛɪɢʟᴇʀ Cᴇɴᴛᴇʀ ғᴏʀ ᴛʜᴇ Sᴛᴜᴅʏ ᴏғ ᴛʜᴇ Eᴄᴏɴᴏᴍʏ ᴀɴᴅ ᴛʜᴇ Sᴛᴀᴛᴇ, Fɪɴᴀʟ 
Rᴇᴘᴏʀᴛ (2019), https://www.publicknowledge.org/wp-content/uploads/2019/09/Stigler-Committee-on-Digital-
Platforms-Final-Report.pdf [hereinafter “Sᴛɪɢʟᴇʀ Cᴇɴᴛᴇʀ Rᴇᴘᴏʀᴛ”].  
26 C. Scott Hemphill & Tim Wu, Nascent Competitors, U. Pᴀ. L. Rᴇᴠ. (June 11, 2020 draft) (forthcoming), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3624058 [hereinafter “Nascent Competitors”].   
27 Carl Shapiro, Protecting Competition in the American Economy: Merger Control, Tech Titans, Labor Markets, 
33(3) J. Eᴄᴏɴ. Pᴇʀsᴘᴇᴄᴛ. 69 (2019) [hereinafter “Protecting Competition in the American Economy”].  
28 Sᴛɪɢʟᴇʀ Cᴇɴᴛᴇʀ Rᴇᴘᴏʀᴛ at 111. 
29 Id. at 98 (emphasis added). 
30 Id. at 17.  
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Instead, the Report relies upon a 2019 working paper by Sai Krishna Kamepalli et al., in 
which the authors develop a theoretical model that they attempt to link to empirical evidence.31 
The authors caution: “It would be premature to draw any policy conclusion on antitrust 
enforcement based solely on our model and our limited evidence.”32 The authors updated this 
paper in April 2020, further cautioning: “It is not straightforward to go from our findings to 
policy. In our model, allowing incumbent platforms to acquire new entrants enhances ex-post 
efficiency, but may reduce the ex-ante incentives to innovate. Thus, the overall welfare 
implications of allowing mergers depend on the relative importance of ex-ante underinvestment 
vis-à-vis ex-post inefficiency.”33 

 
The theoretical model involves the impact of incumbents acquiring start-ups on the ex 

ante incentives of users to join the start-up’s network. The central result is that, if a start-up 
comes up with a superior technology and there are switching costs, then early adopters or 
“techies” will be less likely to join the start-up because they figure the technology would be 
acquired by the incumbent. A central feature of the model is that the start-up is a replacement 
product (what the authors call “radical innovation”) and not a complementary one.  

 
While this model fits well with communication networks like telephone, fax, and email, it 

is less clear it is particularly suited for digital platforms such as Google Search and Facebook. 
One reason is that the model is dependent on the size of the switching costs. Certainly, this 
makes sense. Yet, it is not clear that switching costs are high for digital platforms as compared to 
prior networks like a fax machine or telephone. This is evidenced by the widespread practice of 
multihoming. And even if there was a lack of evidence of multihoming, this would not suggest 
switching costs are particularly high (or low). The model does incorporate the efficiencies from 
having a dominant firm incorporate superior technology from the start-up and from users saving 
on switching costs. The ultimate implication of the model, however, is that harms from an 
acquisition can extend beyond that specific acquisition, and thus antitrust authorities will “miss” 
the harm if they analyze acquisitions case-by-case.  

 
The authors then attempt to link their finding of a “kill zone” in start-up acquisitions with 

empirical data on venture capital funding and deals. The idea is to test whether big tech 
acquisitions are suppressing innovation that might offset whatever post-acquisition efficiency 
gains might occur. Clearly, there is value in linking theory with empirics; however, it should 
only be done when the link is a tight one. It is not clear that the empirical section works well 
with the theoretical contributions of the article. The authors previously acknowledged this fairly 
weak link: “While our model is couched in term[s] of the entrant being a substitute for the 

                                                            
31 Sai Krishna Kamepalli, et al., University of Chicago & NBER, Kill Zone 
(Nov. 2019), https://faculty.chicagobooth.edu/raghuram.rajan/research/papers/Kill%20zone_nov.pdf [hereinafter 
“Kill Zone Nov. 2019”].  
32 Id. at 5. 
33 Sai Krishna Kamepalli, et al., Kill Zone 33 (University of Chicago, Becker Friedman Institute for Economics 
Working Paper No. 2020-19, 2020), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3555915 [hereinafter “Kill 
Zone April 2020”]. 
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platform, most of these acquisitions cannot be easily classified as a complement or substitute 
because they are both.”34 
 

The theoretical model is about “radical innovation” in which a start-up has the potential 
to unravel the network of the incumbent. Acquisitions of complements are significantly different. 
Even if they are not strictly complements, highly differentiated substitutes (e.g., Instagram could 
be considered both a complement and substitute to Facebook depending on the user and use) are 
unlikely to replace an established incumbent. Rather, they are likely to expand the market (where 
expansion is in terms of, not only different users, but also expanded use from existing market 
participants). This will lead to multihoming, which is a common feature of digital markets and 
platforms. 

 
In the updated version of the paper, the authors attempt to address the concern that their 

empirical study also includes acquisitions of inputs and complements. Namely, they assert that 
their “model can easily be restated in terms of the entrance of complements to the incumbent 
platform.”35 Their explanation relies upon advertisers multihoming “for the particular 
complementary function.” This in effect creates feature-based competition rather than whole 
business competition, which changes the nature of the model. If competition is over specific 
features, then this implies that a “dominant” platform may not be so dominant over a given 
feature. Additionally, for some complementary features, it is not clear there are network effects 
that would hinder switching. The bottom-line is that each acquisition has specific characteristics 
that do not neatly fit into broad categories and, more importantly, have different types and 
degrees of network effects. 

 
The authors rely on two metrics to measure the degree to which other start-ups belong in 

“the same space” as the acquired startups. One is based on a classification scheme using industry 
groups and subgroups. The other is based on data from Pitchbook, which uses a machine-
learning algorithm to measure the degree of similarity. While the Pitchbook metric sounds 
appealing, it would be useful to see at least some examples of similarly situated companies at 
various similarity levels (e.g., 50%, 75%, 80%, 90%).  

 
While the paper demonstrates that venture capitalist funding dropped significantly 

following the nine acquisitions studied, the question is why. The authors’ theoretical model 
offers one hypothesis: the threat of an acquisition dries up the innovative space and discourages 
ex ante innovation. An alternative explanation is that start-ups enter with full knowledge—and 
desire—that they could be bought by an incumbent. Therefore, when an acquisition occurs in a 
certain innovative space, there is no surprise that venture capital funding and investment in that 
space goes down.  

 

                                                            
34 Kill Zone Nov. 2019 at 20. 
35 Kill Zone April 2020 at 21. 
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Once a big tech company buys in a specific space, it reduces the probability that the 
remaining startups will be acquired by the same tech company (although they could still be 
acquired by a different big tech company). This reduction in probability is not necessarily a 
concern. Rather, it merely reflects the fact that the payoff, or return, from investment is lower in 
expected value (yet could still be very high). While it is unlikely that this paradigm motivates all 
start-up activity, it can motivate a significant portion. The authors acknowledge this alternative 
hypothesis and attempt to address it by running a different regression, but it is not clear that their 
additional regression adequately addresses this issue.  

 
Turning next to Hemphill and Wu, they rely upon economic theory to argue that, “[g]iven 

the incentive and ability of incumbents to destroy or coopt innovative threats, avoiding that 
outcome is an important target for enforcement. The risk of lost innovation strongly tips the 
balance in favor of a bias to action.”36 As explained above, economic theory does not answer the 
question of whether existing standards have in fact resulted in substantial harm to competition. 

 
Shapiro claims that “merger enforcement [in general, not limited to potential 

competition] has been too lax over the past 25 years.”37 He recommends that merger 
enforcement be “strengthened,” and states that “agencies and the courts could express greater 
wariness” when considering a loss of potential competition.38 He then states: 

 
In the language of antitrust law, this would involve lowering the evidentiary 
requirements necessary for the government to prevail in a merger case based on a 
loss of “potential competition.” For example, the government could meet its initial 
burden by showing that the target firm is reasonably likely to become a rival to the 
acquiring firm in the foreseeable future, even if the target firm has not yet made 
specific plans to do so.39 
 

While this standard shares commonalities with the current potential competition doctrine, it does 
not require “specific plans” of entry. This is a clear relaxation of the burden of production on the 
plaintiff.  

 
Shapiro relies upon evidence purporting to show that “the largest and most successful US 

firms have increasing market power”40 and the results from eight merger retrospectives. But 
these retrospectives are largely silent on the issue of what role, if any, potential competition had 
in the underlying mergers. (Shapiro does not contend otherwise and relies upon these studies to 
support his claims regarding not only potential competition, but merger enforcement more 
generally.) To support a claim that existing standards for potential competition need 
strengthening, a more particularized review of the evidence is necessary.  
                                                            
36 Nascent Competitors at 13. 
37 Protecting Competition in the American Economy at 77. 
38 Id. at 77-78. 
39 Id. at 78.  
40 Id. at 75.  
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Of the eight retrospectives upon which Shapiro relies, three relate exclusively to the 

healthcare sector.41 None of the three mention harm from acquisitions of potential competitors. 
In addition, as Paul Wong and Lawrence Wu explain: “Health care is different from other 
industries. The literature cites a bevy of reasons for this conclusion, including the role of third-
party and government payors, institutional complexity, uncertainty and risk, asymmetric 
information, and vertical relationships at various levels of the delivery system.”42 This likely 
weakens the healthcare studies as a source of generalizable antitrust insights.  

 
Two of the remaining five retrospectives are included in a metastudy (that Shapiro also 

relies upon) conducted by the same authors.43 This leaves three remaining to consider. 
 
The first is a 2014 metastudy by Orley Ashenfelter et al., which reviews 49 individual 

studies and concludes that “[t]he empirical evidence that mergers can cause economically 
significant increases in price is overwhelming. Of the 49 surveyed, 36 find evidence of merger-
induced price increases.”44 The study does not mention the issue of potential competition except 
to note that Robert Bork’s analyses leave room for the consideration of potential competition and 
the DOJ “challenge[s] mergers under theories of potential competition.”45 As Bruce Blonigen 
and Justin Pierce have noted, Ashenfelter et al.  

 
have mainly focused on a few key sectors (primarily airlines, banking, hospitals, 
and petroleum) . . . . While these studies contribute to our understanding of the 
effects of M&A activity, they have limitations. They typically focus on high profile 

                                                            
41 Martin Gaynor & Robert Town, The Synthesis Project, Policy Brief No. 9, The Impact of Hospital 
Consolidation—
Update (June 2012), https://pdfs.semanticscholar.org/0cf9/55cf2e6ce5428a61fdf7666df8123ee27c5d.pdf?_ga=2.121
248456.1193833513.1597336542-1188433249.1597336542; Examining the Impact of Health Care Consolidation: 
Before the Comm. on Energy and Commerce Oversight and Investigations Subcomm. 2 (Feb. 14, 
2018) (Statement by Martin Gaynor), https://docs.house.gov/meetings/IF/IF02/20180214/106855/HHRG-115-IF02-
Wstate-GaynorM-20180214.pdf; Emily Gee & Ethan Gurwitz, Center For American Progress, Provider 
Consolidation Drives Up Health Care Costs: Policy Recommendations to Curb Abuses of Market Power and 
Protect 
Patients (Dec. 5, 2018), https://www.americanprogress.org/issues/healthcare/reports/2018/12/05/461780/provider-
consolidation-drives-health-care-costs/. 
42 Paul Wong & Lawrence Wu, Health Care Antitrust: Are Courts Adapting to a Complex and Dynamic Industry or 
Are They Making Exceptions?, 48 Lᴏʏ. U. Cʜɪ. L.J. 667, 670 (2017). 
43 Orley Ashenfelter & Daniel Hosken, The Effect of Mergers on Consumer Prices: Evidence From Five Mergers 
On the Enforcement Margin, 53 J.L. & Eᴄᴏɴ. 417 (2010); Orley Ashenfelter, et al., The Price Effects of a Large 
Merger of Manufacturers: A Case Study of Maytag-Whirlpool, 5(1): Aᴍ. Eᴄᴏɴ. J.: Eᴄᴏɴ. Pᴏʟɪᴄʏ 239 (2013).  
44 Orley Ashenfelter, et al., Did Robert Bork Understate the Competitive Impact of Mergers? Evidence from 
Consummated Mergers, 57 J.L. & Eᴄᴏɴ. S67, S78 (2014) [hereinafter “Evidence from Consummated Mergers”]. 
45 Id. at S73. “Bork felt that in very limited circumstances the government would be justified in blocking mergers 
under a theory of potential competition.” 
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acquisitions, making it more likely that their results suffer selection bias and are 
therefore not generally representative of M&A effects on market power.46  
 

In addition, except for a small handful of studies considered, most did not consider the long-term 
benefits generated by mergers, and those that did found that the purported price increases either 
“dissipate[d]” or were “reversed.”47 

 
The second retrospective is the Blonigen and Pierce paper mentioned above (a 2016 

working paper),48 which Shapiro cites for the proposition that “mergers in the manufacturing 
sector have generally been associated with increases in markups but not with increases in 
productivity.”49 Putting aside conceptual problems with inferring monopoly power from 
profitability,50 the study makes no claims relating to potential competition. The study’s primary 
conclusion is that markups in certain manufacturing mergers increased post-merger.51 The 
authors stopped short of making a claim as to whether “the source of profitability changes from 
M&A activity is due to changes in market power, cost efficiencies, or some other factor,”52 
concluding that it is “impossible to identify whether changes in observed [profitability] are due 
to changes in true productive efficiency or market power.”53  
 

The third retrospective is by John Kwoka (2014), which includes one merger (USAir-
Piedmont Aviation (1987)) that explicitly looks at and quantifies the impact of the loss of 
potential competition.54 The only other merger that Kwoka mentions “potential competition” in 
connection with is Northwest Airlines-Republic Airlines (1986), yet he does not summarize 
results specific to this theory of harm.  

 
Kwoka reports that “most studied mergers result in competitive harm, usually in the form 

of higher prices.”55 The study, however, has a number of shortcomings, which are documented 

                                                            
46 Bruce A. Blonigen & Justin R. Pierce, Evidence for the Effects of Mergers on Market Power and Efficiency 5 
(FEDS Working Paper No. 2016-082, 2016), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2852716 
[hereinafter “Evidence for the Effects of Mergers on Market Power and Efficiency”].  
47 Evidence from Consummated Mergers at S94. 
48 Evidence for the Effects of Mergers on Market Power and Efficiency. 
49 Protecting Competition in the American Economy at 77. 
50 See, e.g., Blue Cross & Blue Shield United of Wis. v. Marshfield Clinic, 65 F.3d 1406, 1412 (7th Cir. 1995) 
(“[N]ot only do measured rates of return reflect accounting conventions more than they do real profits (or losses) . . . 
but there is not even a good economic theory that associates monopoly power with a high rate of return.”); Bailey v. 
Allgas, Inc., 148 F. Supp. 2d 1222, 1245 (N.D. Ala. 2000), aff’d, 284 F.3d 1237 (11th Cir. 2002) (“The court is 
unaware of any reported federal antitrust case in which a defendant’s purported high rate of return, by itself, 
established market power.”). 
51 The authors also state that they “find some evidence that M&As have positive impacts on plant-level productivity 
for M&As that are not horizontal.” Evidence for the Effects of Mergers on Market Power and Efficiency at 3. 
52 Id. at 5. 
53 Id. at 6.  
54 Jᴏʜɴ Kᴡᴏᴋᴀ, Mᴇʀɢᴇʀs, Mᴇʀɢᴇʀ Cᴏɴᴛʀᴏʟ, ᴀɴᴅ Rᴇᴍᴇᴅɪᴇs: A Rᴇᴛʀᴏsᴘᴇᴄᴛɪᴠᴇ Aɴᴀʟʏsɪs ᴏғ U.S. Pᴏʟɪᴄʏ (2014) 
[hereinafter “Mᴇʀɢᴇʀs, Mᴇʀɢᴇʀ Cᴏɴᴛʀᴏʟ, ᴀɴᴅ Rᴇᴍᴇᴅɪᴇs”].  
55 Protecting Competition in the American Economy at 77 (citing Mᴇʀɢᴇʀs, Mᴇʀɢᴇʀ Cᴏɴᴛʀᴏʟ, ᴀɴᴅ Rᴇᴍᴇᴅɪᴇs at 158).  
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by FTC economists Michael Vita and David Osinski.56 These include that the study focuses on 
mergers before 2000, a limited and now dated time period (indeed before the growth or founding 
of the “tech titans” at issue in Shapiro’s paper), and the selected set of mergers reflect only a 
subset of the industries evaluated by the Antitrust Agencies.57 Vita and Osinski also point out 
that Kwoka’s study does not use generally accepted techniques for conducting meta analyses, 
including not weighting the average and providing standard errors, which make it difficult to 
reject the null hypothesis.58  

 
In addition to the eight retrospectives, Shapiro also briefly mentions one empirical study 

that directly examines acquisitions of nascent firms. It is an unpublished paper by Colleen 
Cunningham et al., in which the authors find that “projects acquired by an incumbent with an 
overlapping drug are 23.4 percent less likely to have continued development activity compared 
to drugs acquired by non-overlapping incumbents.”59 The authors further find that conservative 
estimates indicate that between 5.3 and 7.4 percent of the pharmaceutical industry acquisitions 
they studied were “killer acquisitions.”60 The authors define “killer acquisitions” as acquisitions 
in which an incumbent acquires “an innovative target and terminate[s] the development of the 
target’s innovations to preempt future competition.”61 While this is an important study, there are 
problems with relying upon it as evidence that we have a systematic problem involving potential 
competition that is in need of legislative or other reform.  

 
First, while the study should be part of discussions involving potential competition in the 

pharmaceutical industry, it likely has limited generality outside of the development of drugs.62 
This is not to diminish the value of empirical studies such as Cunningham et al.; rather, it is to 
highlight the importance of case studies and industry studies in which the particular aspects of 
each market can be more closely examined. 
 

Second, the authors conclude that “the overall effect on social welfare is ambiguous 
because these acquisitions may also increase ex-ante incentives for the creation of new drug 

                                                            
56 Michael Vita and David Osinski, John Kwoka’s Mergers, Merger Control, and Remedies: A Critical Review, 
82(1) Aɴᴛɪᴛʀᴜsᴛ L.J. 361 (2018). 
57 Id. at 366-67.  
58 Id. at 363, 378-81. 
59 Colleen Cunningham, et al., Killer Acquisitions 3 (Apr. 19, 2020), https://papers.ssrn.com/sol3/papers.cfm?abstra
ct_id=3241707 [hereinafter “Killer Acquisitions”].  
60 Id. at title page, 6, 47-48.  
61 Id. at 1.  
62 See, e.g., Competition in Digital Technology Markets: Examining Acquisitions of Nascent or Potential 
Competitors by Digital Platforms: Hearing Before the Comm. on the Judiciary Subcomm. on Antitrust, Competition 
Policy and Consumer Rights, 116th Cong. 9 (Sept. 24, 2019) (Prepared Statement of John M. Yun), 
https://www.judiciary.senate.gov/imo/media/doc/Yun%20Testimony.pdf [hereinafter “Competition in Digital 
Technology Markets”] (The Cunningham et al. study “likely lacks generality to the digital market because drug 
development is highly regulated, standardized, documented, with set milestones, which is not true of digital markets. 
Additionally, for drugs, it is relatively straightforward to determine market substitutes based on functionality—
which is not a luxury for digital markets where products are generally highly differentiated.”). 
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projects.”63 Thus, firms decide how to spend their research and development funds based on the 
revenue they expect the potential drug to generate, and if the firms best able to bring a drug to 
market are forbidden from buying the rights to that drug via acquisition, there will be weaker 
incentives to develop drugs in the first place.64 The broader point is that the overall welfare 
impact of various antitrust policies is difficult to discern from focusing narrowly on static 
considerations such as the discontinuation of a particular product. 

 
To conclude this section, we recommend further study. As one example, it would be 

useful to have a much larger body of empirical studies on acquisitions of potential competitors 
across industries. However, one shortcoming of this approach is the lack of a good 
counterfactual. As such, it would also be helpful to have highly detailed, fact-based case studies 
of prior acquisitions (e.g., Facebook-Instagram). This would include an examination of rivals to 
the acquired firm at the time of the acquisition and tracking what happened to them. It would 
also include examining efficiencies.  

 
III. The Proposed Reforms Risk Harm to Competition and Innovation  
 
Without evidence that existing standards are insufficient or where to properly draw the 

line, shifting burdens of proof or requiring acquiring companies to prove that an acquisition will 
not harm competition (i.e., to prove a negative) risks condemning and deterring procompetitive 
acquisitions and harm to competition and innovation.65 These harms include the potential to 
short-circuit the integration of pioneering new technologies into existing products. As a result, 
consumers who already have access to widely available technologies built upon commonly 
accepted standards may be unable to enjoy the latest innovations, or may only enjoy them at 
greater cost. The nascent competitor, meanwhile, may flounder because it lacks the financial 
wherewithal of the larger firm. After all, one cannot assume that the success of an acquired 
company means that it would have been a success without the acquisition. Acquiring companies 
often provide significant resources, know-how, and synergies that can make the acquired 
company a success. This success can benefit consumers, for example, by providing them with 
products and services that may not otherwise have been available.  

 
Another issue is that it takes time for courts to develop jurisprudence, which creates 

uncertainty in the meantime. Many of the proposals introduce concepts that lack clear meaning. 
For example, the Stigler Center Report proposes that “[m]ergers between dominant firms and 

                                                            
63 Killer Acquisitions at 6. 
64 See also Competition in Digital Technology Markets: Examining Acquisitions of Nascent or Potential 
Competitors by Digital Platforms: Hearing Before the Comm. on the Judiciary Subcomm. on Antitrust, Competition 
Policy, & Consumer Rights, 116th Cong. 4-5 (Sept. 24, 2019) (Written Testimony of Patricia Nakache), 
https://www.judiciary.senate.gov/imo/media/doc/Nakache%20Testimony.pdf (“[M]any young companies cannot 
realistically achieve the scale necessary to becomes standalone public companies, which means that often M&A is 
the most viable pathway for a startup.”). 
65 Koren W. Wong-Ervin, et al., The Risks of Radicalism: Exacerbating Harms from 
Type I Errors, Cᴏᴍᴘᴇᴛɪᴛɪᴏɴ Pᴏʟɪᴄʏ Iɴᴛᴇʀɴᴀᴛɪᴏɴᴀʟ (Apr. 9, 2020), https://www.competitionpolicyinternational.com/t
he-risks-of-radicalism-exacerbating-harms-from-type-i-errors/.  
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substantial competitors or uniquely likely future competitors should be presumed to be unlawful, 
subject to rebuttal by defendants.”66 But what qualifies as an “uniquely likely future” 
competitor? Similarly, Hemphill and Wu propose that the government should be able to make 
out a prima facie case by considering evidence of “beginnings of direct competition” or by 
considering “the existence of competition in markets adjacent to the incumbent’s primary 
market.”67 But what does “beginnings of direct competition” mean?  

 
Uncertainty in enforcement can serve as a tax on transactions: the seller is concerned 

about risk of substantive concerns over foreclosure and risk that the deal may be blocked given 
that supply remedies are disfavored. These risks cause sellers to demand higher prices (or larger 
reverse break fees) to protect themselves, which effectively imposes a tax on deals, including 
those that may be procompetitive.68 This potential is heightened when competition agencies can 
block deals without judicial review or when agency scrutiny routinely results in parties 
abandoning deals due to timing issues. Without evidence that existing laws are insufficient, it is 
difficult to justify this potential cost.  
 
Conclusion 

The United States has long prohibited acquisitions of potential competitors that meet 
certain legal standards. These standards can be difficult to meet for good reason, including the 
increased difficulty of predicting the future world without the acquisition. Currently, there is an 
insufficient amount of evidence that the existing standards have failed and resulted in substantial 
harm to competition. With innovation at stake, additional study (along the lines recommended in 
Section II, above) is needed before making dramatic changes.  

                                                            
66 Sᴛɪɢʟᴇʀ Cᴇɴᴛᴇʀ Rᴇᴘᴏʀᴛ at 98. 
67 Nascent Competitors at 27. 
68 Koren Wong-Ervin & John Harkrider, Assessing the New DOJ, FTC Vertical Merger Guidelines (July 6, 2020), 
https://www.law360.com/articles/1289373/assessing-the-new-doj-ftc-vertical-merger-guidelines.  
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lockdowns, factories stop producing, people stop buying, citizens are con�ned to
their four walls and businesses switch to working remotely wherever possible.
Within day days, stock markets lost 40% and central banks are putting together
packages against which the bail-outs during the �nancial and sovereign debt
crisis pale.

It is no surprise that this pandemic will also pose signi�cant challenges to
companies undergoing merger control review processes. On Friday, 13 March
2020, the European Commission (“EC”) encouraged companies to “delay merger
noti�cations originally planned until further notice, where possible”. A number of
competition authorities around the world issued similar statements - the Federal
Trade Commission indicated that it would not grant early termination for HSR
�lings submitted with the current (temporary) e-�ling system.

Impact of the current crisis on merger control reviews

The current crisis will have a signi�cant impact on merger control reviews:

The immediate risk for notifying parties is that the EC rejects �lings for incompleteness
or stops the clock through expansive requests for information. The EC’s statement
encouraging companies to delay merger noti�cations may well translate into the
rejection of �lings for incompleteness, unless the parties show compelling reasons (e.g. a
long-stop date coupled with a signi�cant break-up fee) not to postpone the �ling. The EC
routinely suspends the review in phase II cases, most recently in Boeing/Embraer
(M.9097, suspended since 24 February), EssilorLuxottica/Grandvision (M.9569, suspended
since 2 March) and Fincantieri/Chantiers de l’Atlantique (M.9162, suspended since 13
March). It is likely that we will see more of this. The impact of the COVID-19 outbreak will
only increase this trend.

It may well become more di�cult for regulators to collect information from third parties,
such as customers, competitors and suppliers, in the coming weeks. When such
requests for information have been a nuisance in the best of days, in the current
environment, companies are likely to be even less responsive in the coming weeks. While
third-party input is necessary for regulators to carry out their investigation, delays here
seem inevitable, in particular if the requests are expansive.

Given the lockdown measures taken by many governments in response to the COVID-19
pandemic, it will be di�cult to hold in-person meetings with the regulators, such as
state-of-play meetings or oral hearings. While certain in-person meetings may be
replaced by videoconferences or conference calls, it is unclear how formal oral hearings
(which can gather dozens of people in one room) may still take place. This may be
particularly problematic for companies undergoing an in-depth review and that may not
want to renounce to the right of expressing their views at an oral hearing.
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In summary, while certain issues may be overcome by factoring in possible
delays in deal timing, others (e.g. impossibility to carry out market tests or
formal oral hearings) seem to pose signi�cant challenges.

However, even now, the world does not stand still. It’s just not good enough for
regulators to say: “please delay your deal or your noti�cation”. Other solutions
will have to be found. Every crisis is also an opportunity. Merger control rules
and the way they are applied will have to adapt quickly to ensure that global
merger deals, and the rights of the parties involved in them, are not jeopardized.

We believe this is the perfect time for regulators, including the EC, to look into
the mirror and assess possibilities to scale back on the enormous amount of
information that notifying parties are required to provide. Striking a reasonable
balance between ensuring that global merger deals move forward and the need
to preserve competition is undoubtedly a challenge. We set out below possible
options that could be quickly implemented until the COVID-19 outbreak is
brought under control and even beyond.

A few simple measures to de-block merger control reviews

For starters, leaving aside more structural changes, the EC should stop asking for
excessive information from notifying parties. It was never necessary to ask parties to
treat markets with a combined share of 19% as an a�ected market, hence requesting
huge amounts of information. Or to require market share data for micro-markets which
have never been de�ned so narrowly before by any regulator around the world before,
on the basis that these could be “plausible markets”. These and other requests were
never necessary, but have become a habit. In time of COVID-19, regulators should say
farewell to unnecessary habits.

Bearing in mind the above, �lings under the current simpli�ed procedure[1] in the EU
have to become simpli�ed again: the EC should accept �lings without pre-noti�cation.
After a 25 working-day review period, approvals should be granted. To the extent that
the EC has limited resources or faces IT limitations during the outbreak, it can still avail
itself of Article 10(6) of the EU Merger Regulation[2] and grant approval by letting the 25
working-day time period elapse. This solution does not require any changes to the
current EC rules and could be implemented immediately.

Renouncing on a pre-noti�cation process and grating clearance within 25
working days cannot possibly pose signi�cant competition concerns. Many
national authorities, e.g. the German Bundeskartellamt, have been operating on
this basis successfully for many years – no concerns of under-enforcement in
Germany has ever been raised.
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To the extent that the parties provided incomplete or even false information to
the EC, in particular in relation to their market shares, the EC could sanction
them ex post with the standard tools of the EUMR, speci�cally Article 6, which
allows the EC to revoke a decision based on incorrect information for which one
of the undertakings is responsible, and Article 14, which empowers the EC to �ne
undertakings up to 1% of their worldwide turnover for the provision of incorrect
or misleading information.

This simple change of approach would free up huge resources in DG
Competition.

The thresholds for a�ected markets should be increased to bene�t cases that are highly
unlikely to cause a signi�cant impediment of e�ective competition. This would
signi�cantly reduce the number of long-form cases the EC would have to deal with. Long-
form cases are particularly problematic to deal with in times of COVID-19 because of the
di�culties in carrying out market tests. A revised simpli�ed procedure could be
applicable in the following additional cases:

(1)  Combined market shares of less than 35% for horizontal overlaps (instead of
20% under the current simpli�ed procedure);

(2)  Combined market shares for horizontal overlaps between 35% and 50%, and
share increment of less than 2%;

(3)  Market shares in vertically related markets of less than 40% (instead of 30%
under the current simpli�ed procedure).

All of these cases are highly unlikely to raise any competition concerns and
should not drain EC and company resources in times of hardship. As a�ected
markets are de�ned by a simple Commission Regulation, these thresholds could
be easily and quickly amended.

Moreover, we submit that the EC should not require companies to undertake highly
speculative exercises aimed at identifying all “plausible markets”. The requirements of
section 6 of the Form CO and of point 8 of the Notice on Simpli�ed Procedure to identify
all plausible markets should be suspended.

Conclusion

These simple measures described above would very quickly free up resources at
DG Competition who could then focus on the remaining, more complex cases.
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Once freed up from unproblematic cases, it will be easier to focus on the other
cases, thereby reducing delays.

Carrying out market tests will remain a challenge, but it will certainly be easier
for the EC sta� to collect required information by examining a smaller number
of long-form cases. Drafting requests for information with moderation will likely
increase the willingness of market participants to respond. Technology will help
to organise virtual in-person meetings and even oral hearings.

 

[1]       Commission Notice on a simpli�ed procedure for treatment of certain concentrations under Council

Regulation (EC) No 139/2004 (“Notice on Simpli�ed Procedure”).

[2]       Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings (“EUMR”).
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