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The Electoral College:

Why It Was Created
by John D. Feerick

Mr. Feerick traces the development of our electoral college system
for electing the President through the days of debate and vacillation
as to the manner of selecting the Chief Executive which took place
at the Constitutional Convention. He presents the arguments raised
and the alternatives suggested then and observes that objection to
legislative election of the President on the one hand and doubt about
the capability of the people for choosing the Chief Executive on the
other led to settlement on the electoral college system.

CONGRESS IS NOW engaged in a
major study of our system of electing
the President. It may conclude that the
electoral college should be retained as
is, or modified, or abolished in favor
of direct popular vote. In considering
the question of reform, it is helpful to
review the intent of the framers of the
Constitution. This article attempts to
trace the development of the electoral
college provision at the Constitutional
Convention and to describe the lines of
thinking that led to its adoption.

When the founding fathers met in
Philadelphia in 1787, the United States
extended from the Atlantic to the Mis-
sissippi and from the Great Lakes
almost to the Gulf of Mexico, embrac-
ing approximately 880,000 square
miles. The country's population was
close to 4,000,000 (excluding In-
dians), of which almost 700,000 were
Negro slaves (90 per cent living in the
South) and more than 2,300,000 were
white women and children.1 Most of
the population was concentrated near
[he coast. Approximately 97 per cent of
the people lived in rural areas-on
farms and plantations and in log
cabins and shacks. About 100,000 peo-
ple lived beyond the Appalachian
Mountains. Only five cities had a
population over 10,000. Philadelphia

was the largest city, with about 40,000
people. Virginia, with close to 700,000
inhabitants, was the most populous
state.

2

In the America of 1787 the forest
was the dominant land feature and
agriculture was the principal means of
livelihood. Industry existed on a small-
scale handicraft basis. There was an
absence of power-driven machinery,
books were scarce, schools and libraries
were few, and poverty and illiteracy
were comlmon. ttorseback, wagon,
stagecoach, boat and foot were the
main modes of transportation. But,
"roads were bad. bridges few, ferries
leaky, rivers whimsical, stagecoaches
cranky, and inns ill-kept". 3 To go by
stagecoach from Boston to New York
was a journey of from three to six
days; from New York to Philadelphia,
two or more days. In the South trans-
portation was even poorer since roads
and stagecoaches were almost nonex-
istent. The mail and word-of-mouth
were the principal channels of com-
munication. Newspapers were usually
distributed on a weekly basis, had
limited circulations and contained
mostly local news.

In pre-Constitution America politi-
cal parties did not exist, and the right
to vote was limited to a small frac-

tion of the total population. Each
of the thirteen states had a chief
executive, a legislature and a judiciary.
A bicameral legislature existed in all
but two of the states. 4 In eight states
the executive was chosen by the legisla-
ture.5 In four of the five where the
governor was elected directly, he was
chosen by the legislature if he did not
obtain a majority of the popular vote. 6

At the national level, the Articles of
Confederation, which had become effec-
tive on March 1, 1781, constituted the
basic charter of government. They
vested the authority of the government
in a Congress in which each state
had a single vote. The assent of nine

1. These statistics are based on the 1790
census U.S. BUREAU OF THE CENSUS, HISTORICAL
STATISTICS OF THE UNITED STATES, COLONIAL
TiMsS TO 1957 7-16 (1960).

2. Next was Pennsylvania (434,373); then
North Carolina (393,751); Massachusetts (378,-
787); New York (340,120); Maryland (319,728);
South Carolina (249,073); Connecticut (237,-
946); New Jersey (184,139); New Hampshire
(141,885); Georgia (82,548); Rhode Island
(68,825); and Delaware (59,096)-

3. ROSSITER, 1787; THE GRANtD CONTENTION 25
(1966).

4. Georgia became bicameral in 1789 and
Pennsylvania in 1790.

5. He was elected by the people in Con
necticut, Massachusetts, New Hampshire, New
York and Rhode Island.

6. In New Hampshire and Massachusetts the
house of representatives nominated two from
the four highest candidates, and the senate
selected the governor from the two. In Con-
necticut and Rhode Island the legislature
selected the governor.
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of the thirteen states was required for
important decisions and the unanimous
consent of all thirteen was necessary to
amend the articles. Congress had no
power to tax, to regulate domestic and
foreign commerce or to enforce its
decisions. Moreover, there wag no na-
tional judiciary or chief executive. The
articles merely permitted Congress to
create such "committees and civil of-
ficers as may be necessary for manag-
ing tile general offices of the United
States under their direction". Although
the Congress was empowered to appoint
one of its members to preside over it
as "President", he was little more than
a presiding officer, serving for no more
than one term of one year in any
three years.

On February 21, 1787. the Con-
gress decided that a constitutional
convention should be held for the
sole and express purpose of revis-
ing the articles. Thereupon, every
state appointed delegates to attend, ex-
cept Rhode Island, which opposed the
movement toward a stronger national
government. Seventy-four delegates
were named but only fifty-five at-
tended, of whom thirty-nine signed the
final document. The group included
the most prominent and influential men
of the day "thirty-nine former snem-
bers of Congress, eight signers of the
Declaration of Independence, twenty-
one veterans of the Revolutionary
War, seven who had been governors of
states, and eight who had aided in the
framing of state constitutions". 7 Two
were college presidents, three were or
had been professors and more than
one third were college graduates. Two-
thirds were lawyers. Of the fifty-five
delegates, five were under thirty years
of age and four were sixty years or
more. The average age was about
forty-four. Generally, the framers
were representative of the wealthier
classes-merchants, bankers, profes-
sional men and plantation owners.

The Convention began its delibera-
tions on May 25, 1787. Four days
later, after the Convention had adopted
its rules,8 the first plan for a national
government was submitted by Edmund
Randolph of Virginia. This plan (the
Virginia Plan) recommended an en-
tirely new framework of government
consisting of an executive, a two-

house legislature and a judiciary. Both
houses of the legislature were to be
apportioned according to population.
The lower house was to be elected by
the people and the upper house was to
be chosen by the lower from persons
nominated by the state legislatures.
The executive, whose term was not
specified, was to be chosen by Con-
gress and not eligible for re-election.
The plan did not specify whether the
executive should be single or plural.
Another plan of government was in-
troduced the same day by Charles
Pinekney of South Carolina. Although
the original of this plan has never
been located, it is believed to have
contained similar provisions regarding
the executive. 9

Various Plans for
Choosing the President

On May 31 the convention resolved
itself into a committee of the whole to
discuss the Virginia Plan point by
point. In committee, a number of pro.
posals were made as to the method of
electing the executive. It was proposed
that the election be by the people; 10 by
Congress;n' by the Senate alone:' 2 by
electors chosen by the people in dis-
tricts within each state; 13 by the state
legislatures or by electors voting for
candidates nominated by the state
legislatures; 14 or by the state execu-
tives, with each governor having as
many votes as the state had in the
election of the Senate.5

On June 13 the committee reported
out the Virginia Plan, as amended.
With respect to the executive, the
committee recommended a single ex-
ecutive elected by Congress for seven
years and not eligible for another term.
It also suggested, to the dissatisfaction
of the small states, that representation
in both houses of Congress be propor-
tional. On June 14 discussion of the
Virginia Plan was postponed, at the
request of William Paterson of New
Jersey, so that another plan could be
offered.

On the following day Paterson pre-
sented nine resolutions (the New
Jersey Plan), which provided for the
continuation of the Articles of Con-
federation with certain changes. The
power of the Continental Congress was
to be enlarged but the national gov-

ernment was not to he sovereign.
There was to be a unicameral legis-
lature in which each state would have
one vote. The plan called for a
supreme judiciary and a plural execu-
tive elected by Congress. The executive
was to be ineligible for a second term
and removable by Congress on appli-
cation of a majority of the executives
of the several states.

During the course of the intense
debate which followed on whether the
convention should proceed with the
Virginia or New Jersey Plan, Alexan-
der Hamilton of New York sketched
his plan of government on June 18. It
provided for an executive chosen for
life by electors elected by the people
in districts. Hamilton's plan was quiet-
ly received by the delegates and was
never formally considered by the Con-
vention.

On June 19 the convention rejected
the New Jersey Plan and decided to
proceed with discussion of the
amended Virginia Plan. For the next
few weeks the delegates devoted much
of their time to the legislative article.
When it appeared that they were ir-
reconcilably at odds on a formula of
representation in Congress, a commit-
tee of eleven was appointed to find a
solution. On July 5 the committee
suggested what became the Great Com-
promise of the Convention-an upper
house in which all states would have

7. WAnnEr, TuE MAVINC OF THE CONSTITUTION

55 (1928).
8. It was decided, among other things, that

not less than seven states would constitute
a quorum and all questions would be deter-
mined "by the greater number of these which
shall be fully represented", that each state
would have one vote, and that any question
already determined by a majority could be
reconsidered.

9. See 3 THE REcoRDs OF THE FEDERAL CON-
VENTION or 1787 606 (Farrand ed. 1911 & 1937)
(hereinafter cited as FARRAND).

10. By James Wilson of Pennsylvania on
June 1. This was the first proposal made
in committee.

11. By Roger Sherman of Connecticut on
June 1. He thought the executive should be
absolutely dependent on Congress, since the
latter's will was to be executed. His proposal
was approved on June 2 by a vote of 8 to 2.
Also approved was a provision that the exec-
utive be ineligible for a second term. 1 FAu-
RAND 81, 87. A seven-year term was approved
on June 1 and 2. Ol June 4 a motion was
passed that there be a single executive.

12. By John Rutledge of South Carolina on
June I

13. By Wilson on June 2. Wilson's proposal,
under which all of the electors would meet
at one place, was rejected 8 to 2. Pennsylvania
and Maryland cast their votes for it. 1 FAR-
sAD 81.

14. By Rlbridge Gerry of Massachusetts.
15. By Gerry on June 9. It was overwhelm-

ingly defeated. 1 FARRAND 175, 176.
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equal votes and a lower house with
proportional representation. After days
of debate, the Great Conpromise was
adopted on July 16 by a vote of 5 to 4.

On the next day the delegates focused
on recommendations for the method of
electing the executive. The pros and
cons of direct election and a legislative
election were vigorously debated. Gouv-
erneur Morris and James Wilson of
Pennsylvania supported the former,
while George Mason of Virginia, Roger
Sherman of Connecticut and Charles
Pinckney of South Carolina urged the
adoption of the latter. On the vote, di-
rect election was defeated 9 to 1;16 elec-
tion by electors appointed by the state
legislatures was rejected 8 to 2;'7 and
election by Congress was approved 10
to 0. The delegates also agreed that
there should be a single executive and
that he should be eligible for re-elec-
tion.

Two days later, on July 19, the
delegates reconsidered the method of
electing the President. Thereupon,
direct election was proposed by Gouv-
erneur Morris, who said: "If [the Pres-
ident] . . . is to be the Guardian of
the people let him be appointed by
the people." James Madison of Vir-
ginia added that "the people at large
was . . . the fittest" source.t5 Other
suggestions advanced on July 19 were
election by electors chosen by the
people, 19 by electors chosen by the
state legislatures with one to three
electors for each state depending on
the state's population, 20 and by elec-
tors appointed by the state execu-
tives.21 Wilson observed that "the idea
was gaining ground, of an election
mediately or immediately by the peo-
ple". Reversing its actions of July 17,
the convention then decided that the
President should be chosen by electors
appointed by the state legislatures.22

On the following day, July 20, the
delegates turned their attention to the
number of electors. Madison suggested
that it either be made temporary or
flexible so as to adjust to the increas-
ing population of the states. Elbridge
Gerry of Massachusetts proposed, as
he had the previous day, that in the
first election, the electors be allotted
in the proportion of one each for Dela-
ware, Georgia, New Hampshire and
Rhode Island, two each for Connecti-

cut, Maryland, New Jersey, New York,
North Carolina and South Carolina;
and three each for Massachusetts,
Pennsylvania and Virginia. Gerry's
proposal passed 6 to 4.23

In another turnabout, the conven-
tion on July 24 reconsidered the
electoral plan, rejected it and rein-
stated election by Congress.2 4 Follow-
ing this action, Wilson made the inter-
esting proposal that Congress select
by lot not more than fifteen of its
members as electors and that they
proceed immediately to the choice of
President. When a few delegates ob-
jected on the ground that the proposal
left too much to chance, Wilson said
it was not his best proposal, since "his
opinion remained unshaken that we
ought to resort to the people for the
election". No vote was taken.

On July 25 the delegates once again
reconsidered the method of electing
the President. Among the proposals
made, but not adopted, were that he be
chosen by: Congress and, when run-
ning for re-election, by electors ap-
pointed by the state legislatures;25 the
chief executives of the states, with the
advice of their councils or, if no coun-

16. Pennsylvania was the only state to vote
in favor of the proposal. 2 FARaAND 32.

17. This method was recommended by Luther
Martin of Maryland. See note 34 infra.

18. However, said Madison, "there was one
difficulty . . . of a serious nature attending an
immediate choice by the people. The right
of suffrage was much more diffusive in the
Northern than the Southern States; and the
latter could have no influence in the election
on the score of the Negroes. The substitution
of electors obviated this difficulty and seemed
on the whole to be liable to the fewest objec-
tions." 2 FARRAND 57.

19. By Rufus King of Massachusetts.
20. By Oliver Ellsworth of Connecticut. A

substantially identical proposal was made by
William Paterson.

21. By Gerry. Gerry's favorite proposal was
for an election by the state executives.

22. This vote came about after the states
had divided on Ellsworth's motion. See text
accompanying note 20. A separate vote was
taken on the question of whether the execu-
tive should be appointed by electors. It passed
6 to 3. Another then was taken on the ques-
tion of whether the electors be appointed by
the state legislatures. It passed 8 to 2. The
convention rejected a motion that the Pres-
ident be made ineligible for re-election, and it
approved a term of six years instead of seven.

23. 2 FAItAND 64. A motion by Ellswortb
that two electors be given to New Hampshire,
since its population was over 100.000. and to
Georgia was defeated 7 to 3. No vote was
taken on a motion by Williamson to amend
Gerry's proposal so that in future elections
the number of electors would be regulated by
the number of representatives each state had
In the House of Representatives. A motion by
Gerry and Gouverneur Morris that the electors
could not be members of Congress, officers of
the United States, or candidates for President
was passed.

24. The vote was 7 to 4. William Houstoun

cils, with the advice of electors chosen
by their legislatures ;26 electors chosen
by the state legislatures, with the votes
of all states equal; 27 the people; 28 and
the people of each state choosing its
best citizen and Congress. or electors
chosen by it, selecting the President
from those citizens. 29

On July 26, after deciding that the
President should be ineligible for a
second term and be appointed for sev.
en years, the convention adjourned so
that its committee of detail could draft
a constitution embodying the princi-
ples which had been adopted. On Au-
gust 6 the committee reported, and in
Article X of its report recommended
a single executive chosen by Congress
for a term of seven years and not
re-eligible. During the next several
weeks the report of the committee was
examined clause by clause.

The recommendations regarding the
election of the President were taken up
on August 24. Daniel Carroll of Mary-
land promptly made a motion, sec-
onded by Wilson, to substitute direct
popular vote. The motion was rejected
9 to 2.30 Gouverneur Morris then pro-
posed that the President be selected by

of Georgia made the motion resulting in this
vote. He argued that it was improbable "capa-
ble men would [serve as] . . electors from
the more distant states". During the debate
Gerry, who felt the best men would so serve,
suggested that the state legislatures vote for
President in the same proportion as they
would choose electors. If no candidate re-
ceived a majority, the House would nominate
two candidates from the four highest, and the
Senate would choose the President from the
two. There was practically no support for
this proposal.

25. By Ellsworth. It was defeated 7 to 4.
26. By Gerry.
27. By Pierce Butler of South Carolina.
28. By Gouverneur Morris, John Dickinson

of Delaware and Madison. Summarizing the
defects in the various methods that had been
proposed, Madison concluded that the choice
lay between an election by electors chosen by
the people and direct election. He stated that
he liked direct election "best" and that, al-
though he was from the South where the
suffrage was limited, he was "willing to make
the sacrifice", since "local considerations must
give way to the general interest".

With respect to direct election, Hugh Wil-
liamson of North Carolina suggested on July
25 that each voter cast three votes. Gouverneur
Morris and Madison favored the casting of two
votes, one of which could not be cast for a
person from the voter's own state. These pro-
posals were designed to overcome the supposed
partiality of the people to citizens of their
own states.

29. By Dickinson, who regarded the people
as the "best and purest source". In making
this proposal, Dickinson said that the "greatest
difficulty" with a popular vote "seemed to
arise from the partiality of the States to their
respective Citizens". His proposal was designed
to turn that partiality to a "useful purpose".

30. 2 FAsRAND 402. Pennsylvania and Dela-
ware voted for the motion.
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conway Studios L rp.

A graduate of Fordham College
(B.S. 1958) and of Fordham Law
School (LL.B. 1961), John D.
Feerick practices law in New York
City. He served as adviser to the
American Bar Association Com-
mission on Electoral College Re-
form (1966-1967), and testified
on the subject of electoral college
reform on behalf of the Ameri.
can Bar Association before the
Subcommittee on Constitutional
Amendments of the Senate Judi-
ciary Committee in 1967. He is a
member of the American Bar As-
sociation Special Committee on
the Electoral College Reform.

electors chosen by the people. This
proposal was defeated by a vote of
6 to 5.31 On the question of using
electors to select the President, the
states were equally divided and there-
fore the proposition failed.

One week later, on August 31, Wil-
son observed that the method of choos.
ing the President had not been "yet
finally determined . . .-a3 A commit-
tee of eleven was then commissioned
to report on those parts of the Consti-
tution which had been postponed or
riot acted upon.33

On September 4 the committee pre-
sented a partial report which recom-
mended an office of Vice President and
a change in the method of electing the
President. It suggested that the Pres-
ident and Vice President be chosen for
four-year terms by electors who, in

turn, would be selected in such a man-
ner as the state legislatures might es-
tablish. Each state would be entitled to
a number of electors equal to its total
representation in Congress. The com-
mittee's plan called for the electors to
meet in their respective states and vote
by ballot for two persons for President,
one of whom could not be an inhabitant
of their state. These votes were to be
listed, certified, sealed and sent to the
President of the Senate, and then
opened and counted. The person who
received the greatest number of votes
would be President provided that num-
ber were a majority of the number of
electors. If more than one person had
such a majority and the same number
of votes, then the Senate would choose
one of them for President by ballot.
If no one had a majority, the Senate
would choose the President from the
five highest on the list. The Vice Pres-
ident would be the person having the
greatest number of votes after the Pres-
ident had been chosen. If more than
one had such a number, the Senate
would choose the Vice President from
among them.

On September 4, 5 and 6 vigorous
debate took place regarding the pro-
posed method of electing the Presi-
dent. 34 Said Wilson:

This subject has greatly divided the
House and will also divide people out
of doors. It is in truth the most diffi-
cult of all on which we have had to
decide.

31. 2 FARRAND 404. The five voting in favor
were Connecticut, Delaware, New Jersey,
Pennsylvania and Virginia. The delegates also
discussed on August 24 whether the election
by Congress should be by a joint vote of both
houses or by separate sessions. The former
was approved.

32. This was underscored when the conven-
tion, by a vote of 9 to 1, eliminated the refer-
ence to the legislative method in that portion
of the committee of detail's report dealing
with the first election. See FARRAND 180, 480.

33. Its members were Abraham Baldwin of
Georgia, David Brearley of New Jersey, Pierce
Butler of South Carolina, Daniel M. Carroll
of Maryland, John Dickinson of Delaware,
Nicholas Gilman of New Hampshire, Rufus
King of Massachusetts, James Madison of Vir-
ginia, Gouverneur Morris of Pennsylvania,
Roger Sherman of Connecticut and Hugh Wil-
liamson of North Carolina. Because its dele-
gates were absent, New York was not repre-
sented on the committee.

At this juncture in the convention the
alignment of many delegates on the question
was fairly clear. Sherman, Rutledge, Ran-
dolph, Pinckney. Houstoun. Spaight and Mason
had expressed their support for an election
by Congress. Wilson, Madison, Morris, Dickin-
son and Carroll, on the other hand, had advo-

The Reasons for
the Electoral College

At the outset of the debate on Sep-
tember 4 Gouverneur Morris listed the
committee's reasons, and his own, for
the creation of the electoral college.
If the President were elected by Con-
gress, he said, there would be the dan-
ger of intrigue and faction, the incon-
venience of an ineligibility for re-
election required by that method and
the difficulty of finding a body other
than Congress to handle impeachments.
Morris continued, "No body had ap-
peared to be satisfied with an appoint-
ment by the Legislature .... Many
were anxious even for an immediate
choice by the people." "It was an
indispensable necessity", he said, that
the President be independent of Con-
gress. He declared that the electoral
method avoided the "great evil of
cabal" and made it "impossible also
to corrupt" the electors, since they
were to vote at the same time through-
out the United States and at a great
distance from each other. Morris stated
that the Senate was selected for the
contingent election "because fewer
could then, say to the President, you
owe your appointment to us".

During the debate several delegates
strongly objected to the proposal on
the ground that most elections would
be thrown into the Senate.3 5 They said
variously that no candidate would ob-
tain a majority of the electoral votes
because the electors would be attached

cated direct election. Additionally, Madison,
Morris and Wilson, along with Hamilton and
King, also had indicated their support for a
system of electors chosen by the people. Gerry,
Ellsworth, Butler, Luther Martin and Paterson
had proposed a system of electors chosen by
the state legislatures. Williamson had criti-
cized the introduction of Presidential electors,
particularly those chosen by the people. 1
FAAND 81; 2 FAsRaNDs 58, 100. He felt electors
would make the government more complex
and would not be persons of the highest
caliber. Caleb Strong of Massachusetts had
expressed a similar view. 2 FARRAND 100.

34. The electoral college plan seems to have
been patterned after the Maryland system of
electing state senators under the constitution
of 1776. Senators were chosen by forty elec-
tors who, in turn, were selected on a county
basis by the qualified voters. Each county
selected two electors except Annapolis and
Baltimore, which chose one each. The electors
took an oath to select as senators persons "as
they, in their judgment and conscience, believe
best qualified for the office"--men "of the
most wisdom, experience and virtue". See
ANDREWS, HISTORY OF MARYLAND: PROVINcE AND
STATE 330-331 (1929). This system was re-
placed by popular election in 1837.

35. These were Mason, Hamilton, Pinckney,
Rutledge asid Williamson.
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to citizens of their own states or would
be strangers to the candidates and un-
able to judge and decide on their
merits. Other delegates felt that per-
sons of national reputation would in-
crease as intercourse among the states
increased. To them, the possibility of
the Senate electing the President was
remote.

In order to prevent a contingent
election, Mason and Hamilton sug-
gested the elimination of the require-
ment that the President obtain a ma-
jority of the electoral votes. The objec-
tion that a person could be elected
with a small number, said Hamilton
was offset by the fact that "the Senate
may take the candidate having the
smallest number of votes, and make
him President". Mason's motion to
eliminate the majority vote was de-
feated 9 to 2, as was a subsequent
motion by Madison and Williamson to
reduce the required vote to one third.386

Another subject of discussion was
whether the contingent election should
be assigned to the Senate.37 Gerry sug-
gested that the contingent election be
by six Senators and seven Representa-
tives chosen by joint ballot of both
houses. Wilson suggested that it be
given to Congress. He argued that if
the Senate were to select, it would try
to scatter the electoral votes to get the
election before it. The President then
would "not be the man of the people
as he ought to be, but the Minion of
the Senate". Wilson was also among the
delegates who felt the Senate was not
suitable because of its roles in the im-
peachment, treaty-making and appoin-
tive processes. Others believed that the
small states would have too much influ-
ence in selecting the President, while
some delegates argued that it was
proper for small states to have such
an influence, since it would balance the
influence of the large states in the orig-
inal election. Sherman argued that if
Congress were to select, the vote should
be taken by states in view of the ad-
vantage the large states would have in
nominating candidates.

Madison expressed the view that a
contingent election by Congress should
be rendered remote. He reasoned that
if Congress, in which large states
would predominate, bad the final
choice, the large states would devote

most of their time to nominating candi-
dates instead of concentrating on an
"effectual appointment". If the Senate.
in which small states would be pre-
dominant, had the final say, the large
states would do their utmost to make
the first election conclusive.

The Convention
Finally Decides

On September 6, the convention
made its final decisions: that the Pres-
ident be selected by electors chosen by
the state legislatures (9 to 2) ; that a
vote of a majority of the electors ap-
pointed be necessary for election as
President (8 to 3); and, on motion
by Sherman, that the contingent elec-
tion of the President be by the House
of Representatives, with each state hav-
ing one vote (10 to 1).38

On September 7 the electoral college
proposal was amended, on Gerry's mo-
tion, to require a concurrence of a
majority of all the states in the elec-
tion of the President by the House of
Representatives.39 On the following
day the Constitution was referred to
a committee of style empowered to
"revise the style of and arrange the
articles agreed to by the House". The
committee made no substantive changes
in the electoral college method. 1 and
on September 17 the Constitution was

36. Gerry voiced the objection that a one-
third vote would put the election into the
hands of three or four states. In reply, Wil-
liamson remarked that less than one sixth of
the people would have the power in the
Senate, since seven of the thirteen states had
less than one third of the population. The
motion was defeated 9 to 2.

37. A related question involved was as to
the number of candidates to be considered in
the contingent election. The committee of
eleven recommended five so that "'obscure
characters" would be excluded.

38. The committee's recommendations re-
garding the Vice President were accepted.
Other motions which passed on September 5
and 6 were that: the electoral votes be counted
in the presence of the Senate and House of
Representatives: the election be on the same
day throughout the United States; a member
or members from two thirds of the states be
required for a quorum in te House; no per-
son be appointed an elector who was a mem-
ber of Congress or held an office of profit or
trust under the United States; and that the
President and Vice President be elected for
four years and be eligible for re-election.
Among those motions which failed were that:
discussion of the legislative method be re-
sumed; all the electors meet at the seat of the
national government and decide without any
reference to the Senate; the majority be of
the electors "who voted"; the contingent elec-
tion be in Congress and the vote be by states;
and that a majority of the House be present
at the contingent election.

39. Prior to this motion, a majority of the
states present could elect the President, pro-
vided there was a quorum of two thirds of
the states. Madison noted during the Septem-
ber 7 discussion that "the representatives of

sent to the states for ratification by
popularly elected conventions.

There was little discussion in the
ratifying conventions regarding the
method of electing the President. In
the North Carolina. Pennsylvania.
South Carolina and Virginia conven-
tions, delegates stressed that the people
would have a vital role in selecting
the President under the electoral col-
lege system. Thus, at the Pennsylvania
convention James Wilson stated that
the choice of President "is brought as
nearly home to the people as is prac-
ticable. With the approbation of the
state legislatures, the people may elect
with only one removed. '41 At the
South Carolina convention, Charles
Cotesworth Pinckney asserted that the
President was "to be elected by the
people, through the medium of electors
chosen particularly for that purpose". 42

The electoral college provision un-
derwent some criticism at the Virginia
convention. James Monroe said that
since the President was to be elected
by electors, he would "owe his election

. . to the state governments, and not
to the people at large" as he "ought
to . . .,,.4' George Mason argued that
it would not be "once cut of fifty"
that the President would be chosen
by the people in the first instance, be-
cause a majority of the votes of all

a minority of the people, might reverse the
choice of a majority of the States and of the
people". 2 Fassano 536.

40. Although the method of selecting the
electors was left to the state legislatures, it is
interesting to note that when the report of
the committee on style was considered on
September 12, Madison remarked: "He [the
President] is now to be elected by the people
and for four years." 2 FARAND 587. It is
also noteworthy that Mason, in referring to
the proposal which passed the convention on
July 19 (i.e., selection by electors appointed
by the state legislatures), stated on July 26:
"It has been proposed that the election should
be made by Electors chosen by the people for
that purpose." 2 FaRsAND 119. Similar ex-
pressions regarding the role of the people
appear in Nos. 39, 64, 68 and 69 of TosE FEs-
ERALIST. See also text accompanying notes
41-42 infra and note 43.

41. 2 ELLIOT, ToE DEsATES IN T1E SEVERAL
STATE CoNVEaNTsoNs, ON THIE ADOPOToN or Trsr

FEDERAL CONSTITUTION 512 (2d ed. 18361.

42. 4 id. at 304.
43. 3 id. at 488. In contrast, Edmund Ran-

dolph, who preferred election by Congress,
stated at the Virginia convention: "How is
the President elected? By the people-on the
same day throughout the United States-by
those whom the people please." Id. at 201.
Madison declared that there was no better
way than the electoral college of selecting the
person in whom the people would place their
"highest confidence". Id. at 494. He also
pointed out that the contingent election provi-
sion, while objectionable, was designed to give
small states an advantage to compensate for
the advantage possessed by large states in the
electoral voting for President. Id. at 495.
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the electors was required for election. 44

Mason further argued that by allowing
the House of Representatives to choose
from the five highest, persons with
small numbers of votes would be "con-
stantly" elected.

Generally, the electoral college was
favorably considered in the ratifying
conventions. Said Alexander Hamilton
in No. 68 of The Federalist:

The mode of appointment of the
chief magistrate of the United States
is almost the only part of the system,
of any consequence, which has escaped
without severe censure, or which has
received the slightest mark of appro-
bation from its opponents.

Hamilton added that if the electoral
college method "be not perfect, it is
at least excellent".

The Framers' Reasons
for Creating the College

In retrospect, it is clear that the
framers settled upon the electoral col-
lege partly because of the objections
to a legislative election. While election
by Congress received tie stamp of ap-
proval on several occasions at the con-
vention, the predominant view among
the delegates seemed to be that such
a method would involve cabal, corrup-
tion and possible foreign influence. It
also was felt that under that method,
the President would have to be ineli-
gible for a second term; otherwise, he
would be too dependent on Congress,
since he would have to court its mem-
bers for re-election. An ineligibility
requirement was not favored because,
among other things, it would remove
some of the incentive for doing a good
job and would deprive the country of
further service from Presidents who
had demonstrated a capacity to govern.

Another reason for the adoption of
the electoral college was the strong
feeling of many delegates that the
method of electing the President should
involve the people and have their con-
fidence. "It was desirable", said Ham-
ilton in No. 68 of The Federalist, "that
the sense of the people should operate
in the choice of the person to whom
so important a trust was to be con-
fided." Direct election, which had im-
pressive support, was rejected largely
because of the belief that the people
did not possess the necessary knowledge

and judgment to vote for President.
Mason, who favored an election by
Congress, had this to say on July 17:

tIlt would be as unnatural to refer
the choice of a proper character for
chief Magistrate to the people, as it
would, to refer a trial of colours to
a blind man. The extent of the Country
renders it impossible that the people
can have the requisite capacity to
judge of the respective pretensions of
the Candidates.

On July 25 Gerry argued that the
"ignorance of the people" would make
it possible for an organized group such
as the Society of the Cincinnati45 to
"in fact elect the chief Magistrate in
every instance, if the clection be re-
ferred to the people". It was also
asserted during the debates that the
people would be partial to candidates
from their own states, so that a popu-
lar vote would favor the large states;
that the people would be unable to
give one candidate a majority of the
votes; and that direct election would
place the Southern states at a disad-
vantage due to limited suffrage.

The Electoral College-
"Free of Cabal"

When direct election failed to muster
enough support for passage, Madison,
Wilson and Morris, the leading sup-
porters of that method, turned their
attention to and became the chief ar-
chitects of the electoral college. They,
as others, believed that the college
would bring the election as close to
the people as possible, except for direct
election itself, and would be free of
cabal and corruption. The delegates
felt they had sufficiently guarded
against cabal and corruption by hav-
ing the President elected by electors
chosen specially for that purpose in-
stead of by a pre-established body
which could be tampered with: by ex-
cluding from eligibility as electors
those who might be partial to the Pres-
ident in office; by requiring the elec-
tors to assemble on the same day
within their respective states, which
would expose them to fewer pressures
than if they were all to meet together
at one place; by requiring the electoral
votes to be listed, certified, sealed and
sent to the President of the Senate,
and then opened and counted by him

before a joint session of Congress: and
by directing the House of Representa-
tives to choose the President immedi-
ately ils the event no one had a
majority.

The evidence is compelling that most
of the framers envisioned a system
under which persons of the highest
caliber would be chosen as electors.
These electors would meet quadren-
nially in their respective states on the
same day; examine and consider the
merits of qualified persons for Presi-
dent; and, exercising their own judg-
ment, cast two intelligent electoral
votes for the persons of their choice.
In casting their votes, they would take
into account the views of the people,
but not be bound by them. 4 It appears
that many of the framers assumed that
the state legislatures would provide for
a popular election of electors. 47

The assignment of a number of elec-
toral votes to each state in accordance
with the state's representation in Con-
gress does not appear to have been.
as often is contended, a compromise
of any significance between large and
small states. Indeed, the debates are
practically silent regarding this provi-
sion. Rather they reveal that the large-
small state compromise in the electoral
college area was with respect to the
contingent election provision, under
which each state would have one vote
in the House of Representatives re-
gardless of its population. This equal-

44. Mason declared that the electoral college
was "a mere deception-a mere ignis fatitus
on the American people,-and thrown out to
make them believe they were to choose" the
President. "The people will, in reality, have
no hand in the election." Id. at 493.

45. This was an association of army officers
formed at the close of the Revolutionary War
to perpetuate friendships, promote the welfare
of the country and aid members and their
families. Membership was restricted to officers
and was also hereditary. George Washington
was the society's first president.

46. Alexander Hamilton expressed in No. 68
of THE FEDERALIST the widely held view that
under the electoral college system the election
of the President "should be made by men
most capable of analizing the qualities adapted
to the station, and acting under circumstances
favourable to deliberation and to a judicious
combination of all the reasons and induce-
ments, which were proper to govern their
choice. A small number of persons, selected
by their fellow citizens from the general mass.
will be most likely to possess the information
and discernment requisite to so complicated
an investigation." See also No. 64.

47. In the early days of the nation, however,
the state legislatures used a variety of methods
of selecting the electors, including election by
the legislatures themselves. See Paullin, Polit-
ical Parties and Opinions, 1788-1930, THsE ATLAS
OF TIE HISTORTCAL GEOGRAPHY OF THE UNITED
STATES (1932).
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ity of voting was designed to compen-
sate small states for the advantage
possessed by large states in the elec-
toral voting. A number of the framers
were of the view that most elections
would actually be decided in Congress.

An examination of Presidential elec-
tions from 1789 to the present makes
it plain that the system which emerged
in practice is not the system contem-
plated by the founding fathers. 48 As a
Senate select committee stated in 1826:

In the first elcction held under the
Constitution. the people looked beyond
these agents, fixed upon their candi-

dates for President and Vice President,
and took pledges from the electoral
candidates to obey their will. In every
subsequent election the same thing has
been done. Electors, therefore, have
not answered the design of their insti-
tution. They are not the independent
body and superior characters which
they were intended to be. They are

48. It should be noted that the Twelfth
Amendment, adopted in 1804, effected several
changes in the electoral college framework.
It provided for separate votes for President
and Vice President; required each to obtain
a majority of the total number of electors
appointed; reduced to three the number of
candidates to be considered by the House of
Representatives in a contingent election for
President: and in the contingent election for

not left to the exercise of their own
judgment; on the contrary, they give
their vote, or bind themselves to give
it, according to the will of their con-
stituents. They have degenerated into
mere agents, in a case which requires
no agency, and where the agent must
be useless, if he is faithful, and dan-
gerous if he is not.4 9

Vice President, limited the Senate's choice
to the candidates having the highest two
numbers.

49. SENATE SELECT COMMITTEE, RESOLUTIONS

PRoPosiNG AMENDMENTS TO THE CONSTITUTTON

OF TIrE UNrIsE STATES, S. REP. No. 22, 19th
Cong., 1st Sess. 4 11826). See generally AMER-
ICAN BAR AssOCIATro CoslIssisoN ON ELEC-

TORAL COLLEGE REFORM, ELECTLSTG TrE PRESIDENT

(1967)_

Law Firms Included in 1967 Census of Business

FOR THE FIRST time in a business
census, law firms will take an active
part in developing the over-all picture
of the nation's economy by participat-
ing in the 1967 economic censuses, ac-
cording to the United States Depart-
ment of Commerce's Bureau of the
Census. No previous attempt has been
made to provide a detailed picture of
law firm business like that provided
by the regular economic censuses for
the retail, wholesale and service trades
and the mining and manufacturing
industries.

Law firms being canvassed in the
census received census questionnaires
by mail in February to obtain data

covering 1967. Completion of these
questionnaires is required by law. All
answers on the census forms are confi-
dential and are used only to produce
statistics.

All law firms taking part in the
census are asked to complete and re-
turn their reports as soon as possible
after receiving them, although the due
date is April 30, 1968. Census Bureau
officials indicate they prefer to have
forms returned promptly even if it is
necessary to use some estimates. This
will tend to reduce the reporting bur-
den and will speed up publication of
reports.

Census questionnaires have been sent
to all of the large law firms and a

scientifically selected sample of smaller
firms with employees. Government ad-
ministrative records will be used to
provide information for small firms
without employees.

Results of the 1967 census of busi-
ness will be published in a series of
reports to begin appearing late in
1968. Data for law firms will be pub-
lished in a separate report containing
summary information for the United
States as a whole, for the states and
for standard metropolitan statistical
areas. The report will also contain de-
tailed information on the nature and
form of practice, classes of client, ex-
penses and receipts, payroll and em-
ployment.
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TAX PROCEEDINGS
The Section of General Practice offers to members of the American Bar As-

sociation a free copy of the proceedings of the tax program sponsored by the
Section of General Practice in co-operation with the Section on Taxation

Place: Honolulu, Hawaii
Time: August 8, 1967
Subjects: Tax problems in marriage, divorce, and separation

Tax problems in real estate acquisition and disposition
Tax problems in estate planning and implementary

instruments
Litigation and deductible legal fees
Attorney's personal tax problems

Copies of the these proceedings may be secured at no cost upon request tothe
Section of General Practice, American Bar Association, 1155 East 60th Street,
Chicago, Illinois 60637.



Electing the President
Recommendations of the American Bar Association's

Commission on Electoral College Reform

On February 13, 1967, the House of Delegates of
the American Bar Association adopted the report of
the Commission on Electoral College Reform, thus
placing the Association on record as favoring a con-
stitutional amendment to provide for the direct
election of the President of the United States.

The Commission on Electoral College Reform
was authorized by the House of Delegates in Feb-
ruary of 1966, and appointments to it, which were
not limited to members of the Association or to
lawyers, were made by Edward W. Kuhn, then
President of the Association. Different walks of life,
professions and parts of the United States were
represented on the commission. Robert G. Storey,
President of the Southwestern Legal Foundation,
Dean Emeritus of the Southern Methodist School
of Law and a former President of the Association,
served as chairman.

In addition to the recommendations for electoral
college reform printed below, the commission re-
port contains background and historical material
under these chapter headings: "Constitutional Con-
vention of 1787", "Ratifying Conventions", "The
Electoral College and the Constitution", "The Elec-
toral College in Practice" and "Reform of the Elec-
toral College System". In a foreword Dean Storey
outlines the approach and work of the commission
and states that the commission reached a consensus,
adding: "Although there was general agreement on
the recommendations, it should be understood that
not every member of the commission subscribes to
every recommendation. There was, however, unani-
mous agreement on the need for substantial reform
in the present system."

We publish herewith the recommendations con-
tained in the commission's report.

IT IS THE CONSENSUS of the
Commission that an amendment to the
United States Constitution should be
adopted to reform the method of elect-
ing a President and Vice President.
The amendment should:

1. Provide for the election of the
President and Vice President by direct,
nationwide popular vote;

2. Require a candidate to obtain at
least 40 per cent of the popular vote
in order to be elected President or Vice
President;

3. Provide for a national runoff
election between the two top candi-

dates in the event no candidate receives
at least 40 per cent of the popular
vote;

4. Require the President and Vice
President to be voted for jointly;

5. Empower Congress to determine
the days on which the original election
and the runoff election are to be held,
which days shall be uniform through-
out the United States;

6. Provide that the places and man-
ner of holding the presidential election
and the inclusion of the names of can-
didates on the ballot shall be pre-
scribed in each state by the legislature

thereof, with the proviso that Congress
may at any time by law make or alter
such regulations;

7. Require that the voters for Presi-
dent and Vice President in each state
shall have the qualifications requisite
for persons voting therein for mem-
bers of Congress, with the proviso that
each state may adopt a less restrictive
residence requirement for voting for
President and Vice President provided
that Congress may adopt uniform age
and residence requirements; and

8. Contain appropriate provisions in
case of the death of a candidate.
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Direct, Nationwide
Popular Vote

The electoral college method of
electing a President of the United
States is archaic, undemocratic, com-
plex, ambiguous, indirect and danger-
ous. Among other things, the present
system allows a person to become
President with fewer popular votes
than his major opponent; grants all of
a state's electoral votes to the winner of
the most popular votes in the state,
thereby cancelling all minority votes
cast in the state; makes it possible for
Presidential electors to vote against the
national candidates of their party;
awards all of a state's electoral votes to
the popular winner in the state regard.
less of voter turnout in the state; as-
signs to each state at least three elector-
al votes regardless of its size; fails to
take into account population changes
in a state between censuses; allows for
the possibility of a President and a
Vice President from different political
parties; and employs an unrepresenta-
tive system of voting for President in
the House of Representatives.

It is claimed that the system gives
too much weight to some voters and
too little to others; discourages voter
turnout in many states; gives excessive
power to organized groups in states
where the parties are evenly matched,
since such groups sometimes are able
to swing the entire electoral vote of a
state to one candidate or the other;
limits campaigns to pivotal states and
nominations for the Presidency to
persons from large states; places an
undue premium on the effects of fraud,
accident, and other factors since a
slight change in the popular vote may
determine who receives a state's entire
electoral vote; and allows for possible
abuse and frustration of the popular
will because state legislatures have the
plenary power to establish the method
of appointment of electors.

While there may be no perfect meth-
od of electing a President, we believe
that direct, nationwide popular vote is
the best of all possible methods.1 It
offers the most direct and democratic
way of electing a President and would
more accurately reflect the will of the
people than any other system. The vote
of every individual in the constituency

(including the District of Columbia)
would be of equal weight, as it now is
in elections for the United States Sen-
ate and House of Representatives and
for statewide, municipal, county, town
and village offices throughout the
United States.

Direct popular vote would eliminate
the principal defects in the present
system. It would eliminate the unit
vote rule or the winner-take-all feature
which totally suppresses at an inter-
mediate stage all minority votes cast in
a state. It would do away with the ever-
present possibility of a person being
elected President with fewer popular
votes than his major opponent, as has
happened on a few occasions in Ameri-
can history. It would abolish the office
of Presidential elector, which is an
anachronism and a threat to the
smooth functioning of the elective
process. It would minimize the effects
of accident and fraud in controlling
the outcome of an entire election. It
would put a premium on voter turnout
and encourage increased political
activities throughout the country.

We do not consider the objections
that have been made to direct popular
vote as sufficient to overcome the nu-
merous advantages which attach to such
a method.

Perhaps the most important objec-
tion that has been voiced to direct elec-
tion is that it would lead to a prolif-
eration of parties and weaken the
American two-party system. The win-
ner-take-all feature of the electoral col-
lege system undoubtedly is conducive
to the bipartisan pattern by limiting
the effectiveness of votes for minority-
party candidates, although there have
been times when third parties have
played an important, if not decisive,
role in Presidential elections.

It should be noted that several fac-
tors, not the electoral college alone,
have worked to produce our two-party
system. Authorities who have studied
our party system in great depth attrib-
ute the dualism to both noninstitu-
tional and institutional factors.2 There
is general agreement that, institutional-
ly, the selection of representatives by
plurality vote from single member
districts has strongly encouraged and
re-enforced the two-party structure.

Neither this factor nor other contribut-
ing factors would be changed by direct
election of the President. They would
continue to operate to support the two-
party system.3 Moreover, our recom-
mendations do include factors which,
we think, would have a substantial
tendency to support the two-party
system.

We recommend that a candidate
should receive at least 40 per cent of
the popular vote in order to be elected
President. A 40 per cent plurality
requirement would encourage factions
and splinter groups to operate, as now,
within the framework of the major
parties, since only a major candidate
would be in a position to obtain such a
vote. At present, third parties have the
power to "tip the balance" in a rela-
tively close election by drawing crucial
votes from a candidate. The power of
third parties would be considerably
reduced under a 40 per cent rule be-
cause the likelihood of a third-party
candidate obtaining 20 per cent of the
popular vote is small. A group existing
outside of either of the major parties
would not be able to thrive in view of
the certainty of defeat.

We further recommend that there be
a national runoff popular election
between the top two candidates in the
event that no candidate receives at least
40 per cent of the popular vote. A
runoff between the highest two would
seem to have the tendency to limit the
number of minor party candidates in
the field in the original election be-
cause it is improbable that a minor
candidate would be one of the top two;
and the influence of such a group
would be asserted more effectively, as
now, before the major party nomina-
tions and platforms are determined.

1. Our recommendations are applicable to
both the President and Vice President, who,
we believe, should be voted for as a team, ie.,
there should be but one vote for the two
officers.

2. See, e.g., KEY, POITICS, PARTIES & PRESSURE
Gsous-s 205-211 (5th ed. Thomas Y. Crowell Co.
1964); SCHATTSC NEIDNE, PARTY GovEsassENT 65-
84 (Farrar & Rinehart 1942); SINDLEB, POLITICAL
PARTIES r THE UNITED STATES 49-59 (St. Martin's
Press 1966).

3. The Presidential Election Campaign Fund
established by Public Law 89-809 (1966) surely
will be a new factor tending to preserve the
two-party pattern. Under this law minor parties
are entitled to receive no payments unless they
polled more than 5,000,000 votes in the preced-
ing presidential election.
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In addition, it should be mentioned
that it is no easy matter for a group to
become a national party. It would have
to comply with the various state re-
quirements for the formation of a
party. These requirements are not
easily met by minor parties.

It is also said that direct election of
the President would wipe out state
lines or destroy our federal system.
The following should be noted:

The President is our highest nation-
ally elected official. He occupies the
most powerful office in the world. The
problems and the issues with which he
deals are largely national in character.
It is only fitting that he be elected
directly by the people.

Under direct election as embodied in
our recommendations, states would
continue to play a vital role in the
elective process. They would continue
to have the primary responsibility for
regulating the places and manner of
holding the Presidential election, for
establishing qualifications for voting
in such elections, and for controlling
political activity within their state
boundaries.

We do not believe that our federal
system would be destroyed by direct
election of the President and Vice
President. As Senator Mike Mansfield
has stated:

[T]be Federal system is not strength-
ened through an antiquated device
which has not worked as it was in-
tended to work when it was included in
the Constitution and which, if anything,
has become a divisive force in the Fed-
eral system by pitting groups of States
against groups of States. As I see the
Federal system in contemporary prac-
tice, the House of Representatives is the
key to the protection of district interests
as district interests, just as the Senate
is the key to the protection of State
interests as State interests. These in-
strumentalities, and particularly the
Senate, are the principal constitutional
safeguards of the Federal system, but
the Presidency has evolved, out of neces-
sity, into the principal political office.
as the courts have become the principal
legal bulwark beyond districts, beyond
States, for safeguarding the interests of
all the people in all the States. And
since such is the case, in my opinion, the
Presidency should he subject to the
direct and equal control of all the
people.

4

4. 107 CoNa. REc. 350 (1961).
5. See pages 35-36 infra. [The reference is

to pages 35 and 36 of the Commission's report.
On those pages, the Commission explains that
on July 20, 1966, the State of Delaware
moved in the United States Supreme Court for
leave to file a complaint against the other
forty-nine states and the District of Columbia,
asking the Supreme Court to "issue an injunc-
tion against the continued use of the general
ticket or state unit system as such" and urging
that the present system of electing a President
is unconstitutional. Delaware suggested that
the Court first decide the constitutionality of
the present system and then "conduct separate
and further hearings on the appropriate reme-

There is the view that the practical
objection to direct election is that it
would never be proposed by Congress
as a constitutional amendment or
ratified by the necessary number of
state legislatures. In this connection, it
is interesting to note that members of
Congress from both large and small
states have been leading proponents of
direct election. Recent supporters in-
clude Senators Aiken, Bayh, Bible,
Burdick, Byrd, Clark, Douglas, Mag-
nuson, Mansfield, Morse, Muskie,
Nelson and Smith. Moreover, thirteen
states, both large and small, recently
attempted to have the Supreme Court
of the United States strike down as
unconstitutional the unit vote feature
of our system.5

Significantly, a recent poll of state
legislators was conducted by Senator
Quentin N. Burdick of North Dakota
to determine their preferences regard-

dy". If the Court saw "fit to 'open the door'
and point the way through equitable interim
relief", Delaware asserted, "... the ultimate
result might be the submission of a proposed
constitutional amendment for direct national
elections".

[Later twelve other states moved to be joined
with Delaware as plaintiffs-Arkansas, Florida,
Iowa, Kansas. Kentucky, North Dakota. Okla-
homa, Pennsylvania, South Dakota, Utah, West
Virginia and Wyoming. The State of New York
opposed the motion. The Supreme Court de-
nied Delaware's motion on October 17, 1966.
without opinion, 385 U. S. 895, and subsequently
denied rehearing, 87 S. Ct. 387.]

In addition to Dean Storey, other members of the
commission were:

Henry Bellmon, Governor of Oklahoma;
Paul A. Freund, professor of law at the Harvard

Law School;
E. Smythe Gambrell, a practicing lawyer of At-

lanta, Georgia, and a former President of the As-
sociation;

Ed Gossett, a practicing lawyer of Dallas, Texas,
and a former Representative in Congress;

William T. Gossett, a practicing lawyer of Detroit,
a former President of the American Bar Foundation
and former General Counsel of the Ford Motor
Company;

William J. Jameson, United States District Judge
for the District of Montana and a former President
of the Association;

Kenneth B. Keating, Associate Judge of the Court
of Appeals of New York and a former United States

Senator;

Otto Kerner, Governor of Illinois and a lawyer;

James C. Kirby, Jr., professor of law at North-
western University Law School;

James M. Nabrit, Jr., Deputy United States Repre-
sentative to the United Nations and President of
Howard University (on leave);

Herman Phleger, a practicing lawyer of San Fran-
cisco and former legal Adviser to the Department
of State;

C. Herman Pritchett, professor of political science
at the University of Chicago and a former President
of the American Political Science Association;

Walter P. Reuther, President of the United
Automobile Workers; and

Whitney North Seymour, a practicing lawyer of
New York City and a former President of the As-
sociation.

John D. Feerick of New York City acted as the
commission's adviser.
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ing electoral reform. The published
results revealed that over 59 per cent
of the more than 2,200 legislators who
responded indicated that they would
support a direct popular vote for Presi-
dent.6 We are advised that since the
published results, over 1,000 addition-
al legislators have responded, with a
similar ratio of support for direct
popular vote. This support, moreover,
comes from both small and large states
in all parts of the country.

In summary, direct election of the
President would be in harmony with
the prevailing philosophy of one per-
son, one vote. "The conception of
political equality from the Declaration
of Independence, to Lincoln's Gettys-
burg Address, to the Fifteenth, Seven-
teenth, and Nineteenth Amendments
can mean only one thing-one person,
one vote." 7 This equality in voting
should extend above all to the Presi-
dency.

Plurality of
At Least 40 Per Cent

We recommend that a candidate
should receive at least 40 per cent of
the popular vote to be elected Presi-
dent. We chose a 40 per cent limitation
rather than a lesser or greater one for
several reasons.

A figure less than 40 per cent would
not furnish a sufficient mandate for
election to the Presidency. It also could
have the effect of weakening the two-
party system by encouraging the for-
mation of splinter parties, since a figure
less than 40 per cent would increase
the chances of a minor party candidate
being able to become President.

On the other hand, a majority vote
requirement or a limitation of greater
than 40 per cent would increase the
possibility of having to use the machin-
ery established to handle a case where
no candidate receives the required
vote. That this possibility would be
increased is underscored by the fact
that fourteen Presidents received less
than a majority of the popular vote.
Eleven of the fourteen received be-
tween 45 and 50 per cent, and one
between 40 and 45 per cent. Abraham
Lincoln received 39.79 per cent in
1860, but his name did not appear on
the ballot in ten states. John Quincy

Adams received 30.54 per cent in
1824, but Andrew Jackson received
43.13 per cent, and six states did not
choose their electors by popular vote.

Guided by what is reasonably fore-
seeable under a method of direct elec-
tion, a figure of 40 per cent would
render extremely remote the possibility
of having to resort to the contingent
election procedure. A 40 per cent rule,
as noted, would be conducive to the
maintenance of our two-party tradi-
tion, and it would be consistent with
the principle of plurality voting which
operates in Congressional elections and
in elections for statewide and local
offices throughout the United States.

National Runoff
Between Highest Two

Although we believe that the use of
any contingent election machinery
would be rare, it nevertheless is essen-
tial to provide in an amendment for
the case where no candidate receives
the required vote. In such event, we
recommend that a national runoff
election be held between the two top
candidates.8 This would assure that
whoever was elected President was the
winner of the most popular votes, and
it would keep the election of the Presi-
dent where it belongs---directly wifh
the people.

The present procedure of handling a
contingent election not only is archaic
and undemocratic but is fraught with
perils. Under it, the House of Repre-
sentatives chooses the President from
the top three candidates, with each
state having one vote regardless of its
population. If a state delegation is
evenly divided, the delegation will have
no vote. In casting their votes, the
state's representatives can disregard
completely the popular vote received
by the candidates in their state or in
the nation at large. As the political
alignment of the House of Representa-
tives in 1948 demonstrated, an election
there could well have resulted in a
deadlock. Moreover, since the Senate
selects the Vice President under pres-
ent contingent election procedure,
there could be a President from one
party and a Vice President from an-
other. This is possible because the
political alignment of each House

might be different, the method of vot-
ing and the requirement for election is
not the same in each house, and the
House selects the President from the
"highest three" while the Senate
chooses the Vice President from the
"highest two".

We gave serious consideration to the
proposal that the contingent election
procedure be changed to a joint ses-
sion of Congress with each member
having one vote. This method is cer-
tainly superior to present procedure,
but it is not as desirable as having the
people elect the President under all
circumstances.

Realistically, an election in Congress
is likely to involve political deals and
pressures and to place the President in
a position of indebtedness to those who
voted for him. It could result, as past
history shows, in members casting
their votes contrary to the popular vote
received by the various candidates in
their districts or states or in the nation
at large. If voting in Congress followed
party lines, and the winner of the pop-
ular plurality in the nation were a
member of the minority party in Con-
gress, he would lose the election.

Significantly, following the election
of 1824, the last time the House of
Representatives had to choose the
President, a concerted effort was made
to amend the Constitution to eliminate
the possibility of an election ever again
devolving on the House. In 1826 a
resolution to this effect passed the
House by a vote of 133 to 52.9

It has been suggested that, with
provision for a runoff election, voters
might be more inclined to cast "pro-
test" votes for minor candidates in the
original election on the assumption
that they will have another opportunity
to make their votes "count". We do not
subscribe to this view. In a close elec-
tion where a runoff would be a real
possibility, we believe voters would be
more inclined to vote for a candidate
with an actual chance of election.

Admittedly, there are some practical
objections to a national runoff, but we

6. Congressional Quarterly Fact Sheet on
Electoral Reform, December 16, 1966.

7. Gray v. Sanders, 372 U. S. 368, 381 (1963).
8. The theoretical possibility of ties also will

have to be dealt with in the amendment.
9. II Register of Debates (pt. II), 19th Cong.,

1st Sess. 2003 (1826).
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do not think that they are by any
means such as to make it unworkable.
Our surveys and inquiries indicate that
the runoff has worked successfully in
various states and in foreign countries
where it is used in connection with the
direct election of a President. In the
recent presidential election in France,
for example, no candidate received a
majority of the popular vote, which
required a runoff to be held between
the top two candidates fourteen days
later. Almost 23,900,000 votes were
east in the first election; more than 23,-
700,000 in the runoff.

In the United States the runoff has
been used extensively for many years
in primary elections in the South,
where nomination by a single party
has been tantamount to election. 10 In
recognition of this fact and in order to
prevent the nomination of a person
with possibly a small minority of the
total vote, the runoff was developed. It
usually is brought into play where no
candidate receives a majority of the
popular vote in the first primary.

With respect to a national runoff, we
suggest that the date for the second
election not be written into the Consti-
tution. It should be left for implement-
ing legislation, as the Constitution now
provides for the date of the original
election.

We recommend that the amendment
specifically authorize Congress to
determine the days for the original
election and the runoff election. The
former is necessary because the present
language of the Constitution is cast in
terms of the day for the selection of
the electors.

Decision upon the runoff date
should involve a detailed consideration
of the time needed by the states for
canvassing and certifying votes, decid-
ing disputed questions, and handling
the details for a second election. The
replies of various state election offi-
cials to our inquiries indicate that at
least several weeks would be required
before a runoff could be held. In that
connection, we note that the present
runoff dates in the Southern state
primaries are approximately five weeks
after the first election in one state, four
weeks in three, three weeks in three
and two weeks in two states.

There now exist state procedures for
canvassing the popular vote, certifying
the number of votes received by each
candidate and deciding election con-
tests pertaining to the selection of the
electors, who are required to meet to
cast their votes on the Monday after
the second Wednesday in December
(or forty-one days after the November
election). Many of these procedures,
with appropriate amendments, could
be used if the President were elected
directly in November. In the case of a
runoff, they would have to be re-em-
ployed after the runoff in declaring the
results.

Under present federal law, if a con-
test arises in any state over the ap-
pointment of electors, the state itself is
authorized to determine the contest.11

It must do so by a "final determina-
tion" at least six days before the meet-
ing of the electors in December. If the
state so determines, its determination
is conclusive when certified by the
Governor under the state's seal. If the
state does not so determine, the ap-
proval of both houses of Congress is
necessary before the state's electoral
vote can be counted. It is not, howev-
er, until January 6 that the electoral
votes are counted before a joint session
of Congress. It would seem that much
of this procedure could be adapted to a
system of direct election.

We have no doubt of the American
capacity to work out the practical
aspects of a runoff election, as have
other nations and certain states.

Election Regulations
We recommend that the state legisla.

tures continue to have, as at present,
the primary responsibility for prescrib-
ing the places and manner of hold-
ing the presidential election and for
including the names of the candidates
on the ballot. These matters have been
handled locally since the first presiden-
tial election and, if possible, should
continue to be so dealt with under a
system of direct election. However, we
believe that Congress should have the
reserve power to make or alter such
regulations. Congress now has this
power with respect to the places and
manner of holding the election for the
House of Representatives and the man-

her of holding the senatorial election.1 2

There is no sound reason why Con-
gress should not have the same power
in a presidential election.

Under a system of direct election, it
is of great importance that the names
of the major candidates appear on the
ballot in every state. We recommend,
therefore, that Congress be given the
power to deal with a case where a state
attempts to exclude the name of a
major candidate from the ballot. In
making this recommendation, we are
influenced by the fact that there have
been times in the history of our coun-
try when the name of a major candi-
date did not appear on the ballot in
every state. As has been stated, in 1860
the name of Abraham Lincoln was left
off the ballot in ten states. Similarly, in
1948 and again in 1964, the voters of
one state were not afforded any oppor.
tunity to vote for the national candi-
dates of the Democratic party because
of the device of unpledged electors.

Consequently, it is essential that
Congress have the power to deal with
such a case.

Voting Qualifications
Under the Constitution the appoint-

ment of electors lies with the state
legislatures. As with other aspects
dealing with the appointment of elec-
tors, the states set the qualifications for
voting for electors. Direct election of
the President would require some
provision in the Constitution regarding
the qualifications for voting in a pres-
idential election. The Constitution
now provides that the qualifications
for voting for Congressmen and Sena-
tors are the same as those for members
of the most numerous branch of the
state legislatures.13 The actual qual-
ifications are defined by state law.

We recommend that the qual-
ifications for voting in a presidential
election be the same as those for voting
for members of Congress. This would
make substantially uniform the qual-
ifications for voting in both state and
federal elections. Of course, any
amendment will have to use language

10. See EWzG, PRIMARY ELECTIONS IN THE
SOUTH (University of Oklahoma Press 1953).

11. 3 U.S.C. § 5, 6. 15 (1964).
12. U.S. CONST. art. I, § 4, ci. 4.
13. U.S. CoNsT. art. I. § 2, cl. 1; amend. XVII.
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which could not be construed so as to
nullify by implication the proscrip-
tions of the Twenty-fourth Amendment
(anti-poll tax) with respect to voting
in federal elections. In addition, there
should be a permissive clause in any
amendment allowing the states to
adopt less restrictive residence require-
nments for N'oting in presidential elec-
tions. This is necessary in order not to
invalidate the laws of those states that
have established special residence
requirements for voting in presidential
elections. These laws extend the right
to vote either to new residents, even
though they do not meet the residence
requirements for voting in other elec-
tions, or to former residents until they
are eligible to qualify to vote in their
new states.

We also recommend that Congress be
given the reserve power to adopt uni-
form age and residence qualifications.
It is probable that, as with other re-
serve powers. Congress might not have
to exercise this power, particularly in
view of the increasing tendency on the
part of the states to make uniform their

qualifications for voting in elections.
This tendency is certainly to be en-
couraged. Thus, forty-six states now
have age twenty-one as the minimum
voting age; and more than one third,
with others soon to follow, have adopt-
ed special residence requirements for
voting in presidential elections. More-
over, the Twenty-fourth Amendment
prevents a state from imposing a poll
tax or other tax as a condition for vot-
ing in federal elections.

Should the need ever arise for Con-
gress to adopt uniform age and resi-
dence requirements for presidential
elections, it should have the power to
do so. It can be argued that Congress
now has this plower, 14 but, in any
event, the existence of such power
should not be in doubt under a system
of direct election.

Death of a Candidate
Almost all of the pending proposals

would remedy the defects in our sys-
tem caused by the death of a candi-
date. An amendment dealing with
direct election should embody the

necessary provisions to eliminate any
possible gaps caused by such an even-
tuality. We have no specific provisions
to recommend, believing that this is a
matter which can best be worked out
after Congressional hearings. We sug-
gest that serious consideration be
given not only to a case of death occur-
ring after the election but also shortly
before the election. It would seem that
various contingencies might best be
dealt with by the amendment empow-
ering Congress to provide for such
cases by statute.

A system of direct election would
reduce some of the risks inherent in
the present system because the results
of the election would probably be
known far sooner than at present,
where forty-one days must pass before
the electors meet and another few
weeks elapse before their votes are
counted before a joint session of Con-
gress.

14. See, e.g., Katzenbach v. Morgan, 384 U. S.
641 (1966).

Summer College Planned for Juvenile Court Judges

A SUMMER COLLEGE for judges
who devote a substantial part of their
time to the hearing and disposition of
juvenile cases will be sponsored from
July 10 to August 4, 1967, at the Uni-
versity of Colorado at Boulder by the
National Council of Juvenile Court
Judges.

The course will be diverse and
unique. It will employ the lecture
method of instruction, interspersed
with group discussions, role-playing
and other participation activities.
Through field visits and the participa-

tion of lawyers, sociologists, psychol-
ogists and psychiatrists, those attend-
ing the course will see the juvenile
court process from all perspectives.

Admission to the college will be by
invitation. A co-ordinator in each
state has been asked to recommend
participants, but any eligible judge is
encouraged to write directly indicating
his interest. Fellowships will be award-
ed to approximately thirty judges. This
amount will cover his air travel to and
from home, lodging for the entire
course and fifteen meals each week,

Monday through Friday. The only
charge made to the participant will be
a registration fee of $50, which will
include the cost of local transportation,
study and class materials and special
events. Family rates are available for
those accompanying the participant.

Further information may be ob-
tained from the dean of the summer
college, John F. X. Irving, National
Council of Juvenile Court Judges, 1155
East 60th Street, Chicago, Illinois
60637.
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What if We Just Counted Up All the Votes for President and
Saw Who Won?
The Electoral College is long past its sell-by date, and the people who run national campaigns know it.

By Jesse Wegman
Mr. Wegman is a member of the editorial board and the author of “Let the People Pick
the President: The Case for Abolishing the Electoral College.”

March 13, 2020

If you were designing a system to elect the political leader of a major constitutional republic in 2020,
how would you do it?

The answer is easy, or at least it should be: by a national popular vote — a system in which all votes
count the same and the winner is the candidate who gets the most.

But of course that’s not how we do it in the United States. Here, the president is chosen by the 538
members of the Electoral College — a 233-year-old institution cobbled together at the last minute by a
few dozen men who had never elected a president before, and built for a country where the vast
majority of people were denied the right to vote.

Today nearly all adults are eligible to vote, and yet because of the Electoral College, their votes do not
count the same, and the candidate who gets the most can, and does, lose. Even when that doesn’t
happen, the Electoral College still radically distorts our democracy.

“The first thing you do is eliminate states completely,” Jeremy Bird, a field director for both of Barack
Obama’s presidential campaigns, told me. “Which states are so blue, which are so red — they’re not
going to have an impact. You do that and, automatically, 100 million Americans are out of the
conversation.”

Mr. Bird was referring to the so-called safe states, where the outcome of the vote is not in doubt. Every
four years, 40 to 45 states are considered safe for one party or the other, even though in all of them there
are large numbers of voters who cast a ballot for the losing party. In 2016, for example, 43 percent of
Texans voted for Hillary Clinton, while 41 percent of New Jersey voters picked Donald Trump. When the
electors cast their presidential ballots that year, it was as if none of those voters existed.

Why? It’s not the Electoral College by itself, but the state winner-take-all rule. In each of the 48 states
that use this rule (Maine and Nebraska are the exceptions), the candidate who wins the most votes gets
all of that state’s electors, whether the margin is one hundred votes or one hundred thousand.

The winner-take-all rule means that the states that matter to the campaigns are the handful of so-called
battleground states — this year, they include Wisconsin, Michigan, Pennsylvania, Arizona, North
Carolina and Florida — where the electorate is evenly divided, and the result is too close to predict. Both

https://www.nytimes.com/
https://www.nytimes.com/by/jesse-wegman
https://www.nytimes.com/by/jesse-wegman
https://us.macmillan.com/books/9781250221971
https://www.archives.gov/electoral-college/history


major parties spend virtually all of their resources trying to win over the voters in these states and for
good reason. Why waste time and money stumping for support that won’t translate into any extra
electoral votes?

The problem is that only about 20 percent of Americans live in a battleground state. The other 80
percent might as well be invisible when it comes to choosing their leader. These hundred million or more
voters live in “the land of the ignored,” a term I heard from Reed Hundt, who served as F.C.C. chairman
under President Bill Clinton and now runs an organization that argues for the popular vote.

Ignoring voters is the opposite of what the president is supposed to do, as the only elected official in
America whose job it is to represent everyone equally, wherever they live. This is why the winner-take-
all rule is so destructive to our nation’s politics and culture. It deforms our political relationship to one
another, creating a false picture of a country carved up into bright red and blue blocs, when in fact we
are purple from coast to coast. It undermines policies with broad public support. It increases mistrust of
government and decreases voter turnout. And it warps how presidential candidates campaign and how
presidents govern.

“The way you can get elected in the U.S. is what shapes the campaigns,” Mr. Hundt told me. “The
campaigns are what shape the candidates. And the candidates are what shape the presidency.”

So how would a national popular vote serve us better?

In the course of writing a book on the history of the Electoral College and the case for a national popular
vote, I spoke to dozens of campaign managers, field directors, ground-game coordinators and other top
officials from Republican and Democratic presidential campaigns of the last few decades. I figured if
anyone could envision how a national popular vote election might play out, it’s the people who have
devoted their professional lives to winning national elections.

Almost to a person, they said they would far prefer to run to win a popular-vote election.

“It would expand the map dramatically,” said Matthew Dowd, George W. Bush’s chief strategist in 2004.
“Instead of having five, six or seven key states in 2020, you’d have a concerted campaign in at least 40.
You’d still campaign in Ohio, and in Michigan, and in Wisconsin, but also in Texas, California, New York,
New Jersey and Louisiana. You’d add red states and blue states to the mix that both candidates would
have to campaign in.”

Both parties would work to rack up votes in places where they know they will do well — cities and inner-
ring suburbs for Democrats; outer-ring suburbs, exurbs and rural areas for Republicans. At the same
time, they would also work to get out the vote everywhere — if not to win outright, then at least to lose
by less.

Mr. Dowd recalled the day in 2004 when he realized how much the existing system encouraged narrow,
unrepresentative campaign strategies. “I said to myself, ʻWhy are we doing all these national polls?
Why are we talking to voters in 40 states that we’re not even competing in?’ We didn’t run a single
national poll in the year of the re-election campaign. What difference does it make?”

“Practically, what that does is, whatever the national dialogue is doesn’t matter. And that one thing —
basically saying no more national polls and only polls in five or six or seven states — is really
detrimental to democracy.”

https://us.macmillan.com/books/9781250221971


An expanded electoral map would generate at least two additional benefits, said Mr. Dowd and other
campaign officials: more public participation and more political moderation.

First, participation. When every vote matters, more people vote. This isn’t a theory; it happens in every
presidential election. In 2016, 10 of the 14 highest-turnout states were battleground states. According to
FairVote, an electoral reform group that pushes for a national popular vote, battleground state turnout
averaged 66 percent in 2012, nine points higher than in safe states. If the national turnout average rose
to match that of the current battleground states, as many as 17 million more Americans would go to the
polls on Election Day.

Adding that many people to the electorate would also drive the buildup of state-level party
organizations. “If one vote in Mississippi matters as much as a vote in Oregon, or one in Iowa as much
as one in Kentucky, Democrats would have to have a campaign organization in Texas and Republicans
would have to have a campaign organization in California,” Mr. Dowd told me. “You’re basically
thinking, if this thing’s going to be won by ten or fifteen thousand votes, you’re not going to want to
leave any place unorganized.”

David Plouffe, who ran Barack Obama’s 2008 campaign, estimated that in 2020 about one million swing-
state voters are persuadable one way or the other. “But if you open it up to the whole country, then
you’re probably talking about five to seven million” voters. Mr. Plouffe had a warning, though. “A
progressive should be careful to think that this is some panacea.” Once both parties start appealing to
voters everywhere, he said, it scrambles the traditional political calculus in unpredictable ways.

The second big benefit of a truly national electoral map is political moderation. Right now, candidates
don’t have enough of an incentive to appeal to voters broadly — and that cripples their ability to lead. “It
is absurd that you have someone who is elected by not campaigning in all the country who then has to
govern the entire country,” said Stuart Stevens, a veteran Republican strategist who worked on the
campaigns of George W. Bush and Mitt Romney.

“It’s much more destructive than people realize,” Mr. Stevens told me. “I’ve sat in these rooms. It is
really antithetical to the notion of getting elected president of the United States when you’re a
Republican and you automatically write off one out of every nine voters.”

Presidents of both parties do this, of course, but President Trump has taken it to the extreme, as he does
with most things. He doesn’t just ignore the safe Democratic states like New York and California; he
openly attacks and punishes them. Since he knows he has no chance of winning those states’ electoral
votes, he has nothing to lose by sticking it to them, to the delight of his base.

In the process, however, he abandons the millions of Republican voters who live in those states — a lost
platoon in our electoral-cultural war. “It shows the absurdity of it,” Mr. Stevens said. “When you attack
California, you’re talking about the second largest group of your own voters!”

It’s not just a matter of hurting voters’ feelings. When campaigns have to put resources toward winning
a state, they draw attention to the needs of that state, which can have concrete benefits for the people
living there. Sitting presidents have even more power to bestow these benefits, in the form of federal
grants and dollars, which they send disproportionately to the states that are decisive to their re-election.

https://www.fairvote.org/voter_turnout#what_affects_voter_turnout_rates
https://www.nytimes.com/2019/09/19/opinion/trump-california.html


Between 1996 and 2008, battleground states received 7.6 percent more federal grants than other states
and about 5.7 percent more grant money — and both numbers went up when an election was
approaching, according to John Hudak, a senior fellow at the Brookings Institution, who analyzed
nearly $1 trillion in presidentially controlled federal grants.

The grants are “an ideal electoral tool,” Mr. Hudak writes, because they allow presidents to engage in
their own version of pork-barrel politics, funneling money to key electoral states and localities and
generating publicity for the White House.

You can see the same battleground-state effect in policymaking. Federal laws and policies are influenced
by multiple factors, but it’s hard not to notice patterns. Consider Mr. Trump’s steel tariffs: Protectionism
isn’t popular among free-trade Republicans, but it is in the Midwest industrial states that pushed Mr.
Trump over the top in 2016, and may well hold the key to his re-election in 2020.

Or consider Mr. Obama’s automaker bailout in 2009: unpopular in most of the country, but not in the
upper Midwest — especially in states like Ohio and Michigan — home to many of the more than one
million jobs the bailout saved and to dozens of electoral votes that Mr. Obama depended on for his re-
election.

If candidates knew that they needed the most votes in the country, rather than the most votes in a few
key districts in a few battleground states, they would base their appeals on what voters wanted rather
than on where they happened to live. This could lead to a less polarized electorate, as candidates press
for policies with broad national support, from immigration and health-care reform to background gun
checks and protecting the environment.

Joel Benenson, a Democratic consultant who worked on both Obama campaigns and Hillary Clinton’s
2016 run, told me, “Think about what it would really mean to have a Republican Party that suddenly had
to compete for votes of Latinos and African- Americans and LGBTQ voters and suburban women. How
about Democratic candidates having an economic revival plan for rural America? People in coal country
know coal isn’t coming back, so how about a real economic plan for those communities so they can raise
their kids there?”

Stuart Stevens believes that this process could be especially salutary for Republicans, who have grown
reliant on older, whiter voters at the expense of a big-tent coalition. “I think it would help Republicans if
they knew they had to campaign all over the country,” he said. Right now, the Republican Party “can
exist and flourish as basically a whites-only party. I think that’s incredibly corrosive.”

“If you have to communicate with a broader swath of Americans, how could that possibly be bad for the
country?” Mr. Benenson said. “You know what voters really hate? This is the lesson of the last election:
They hate being ignored.”

Jesse Wegman (@jessewegman) is a member of the editorial board, is the author of “Let the People Pick the President: The Case
for Abolishing the Electoral College,” from which this article is adapted.
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Opinion

And no, New York and California would not dominate a popular vote.

By Jesse Wegman
Mr. Wegman is a member of the editorial board.

Sept. 8, 2020

Last week, Nate Silver, the polling analyst, tweeted a chart illustrating the chances that Joe
Biden would become president if he wins the most votes in November.

The “if” is probably unnecessary. It’s hard to find anyone who disputes that Mr. Biden will
win the most votes. This isn’t a liberal’s fantasy. In a recent panel discussion among four
veteran Republican campaign managers, one acknowledged, “We’re going to lose the
popular vote.” Another responded, “Oh, that’s a given.” The real question is will Mr. Biden
win enough more votes than President Trump to overcome this year’s bias in the Electoral
College.

Mr. Silver’s analysis is bracing. If Mr. Biden wins by five percentage points or more — if he
beats Donald Trump by more than seven million votes — he’s a virtual shoo-in. If he wins 4.5
million more votes than the president? He’s still got a three-in-four chance to be president.

Anything less, however, and Mr. Biden’s odds drop like a rock. A mere three million-vote
Biden victory? A second Trump term suddenly becomes more likely than not. If Mr. Biden’s
margin drops to 1.5 million — about the populations of Rhode Island and Wyoming combined
— forget about it. The chance of a Biden presidency in that scenario is less than one in 10.

I don’t know about you, but this makes me really angry. Yes, I am aware that the United
States has never elected its president by a direct popular vote; I wrote a whole book about
it. I still cannot fathom why, in a representative democracy based on the principle that all
votes are equal, the person who wins the most votes can — and does, repeatedly — lose the
most consequential election in the land.

The Electoral College Will Destroy America

https://www.nytimes.com/
https://www.nytimes.com/section/opinion
https://www.nytimes.com/by/jesse-wegman
https://www.nytimes.com/by/jesse-wegman
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It happened in 2016 to Hillary Clinton, who won nearly three million more votes than Donald
Trump — a margin of more than two percentage points — but lost because of fewer than
80,000 votes in three states. Two months away from Election Day, the odds of something like
this happening again are disconcertingly high. That’s a bad thing. The presidency is the only
office whose occupant must represent all Americans equally, no matter where they live. The
person who holds that office should have to win the most votes from all Americans,
everywhere.

The Electoral College as it functions today is the most glaring reminder of many that our
democracy is not fair, not equal and not representative. No other advanced democracy in the
world uses anything like it, and for good reason. The election, as Mr. Trump would say
— though not for the right reasons — is rigged.

The main problem with the Electoral College today is not, as both its supporters and
detractors believe, the disproportionate power it gives smaller states. Those states do get a
boost from their two Senate-based electoral votes, but that benefit pales in comparison to
the real culprit: statewide winner-take-all laws. Under these laws, which states adopted to
gain political advantage in the nation’s early years, even though it was never raised by the
framers — states award all their electors to the candidate with the most popular votes in
their state. The effect is to erase all the voters in that state who didn’t vote for the top
candidate.

Today, 48 states use winner-take-all. As a result, most are considered “safe,” that is,
comfortably in hand for one party or the other. No amount of campaigning will change that.
The only states that matter to either party are the “battleground” states — especially bigger
ones like Florida and Pennsylvania, where a swing of a few thousand or even a few hundred
votes can shift the entire pot of electors from one candidate to the other.

The corrosiveness of this system isn’t only a modern concern. James Madison, known as the
father of the Constitution, was very disturbed by the state winner-take-all rule, which he
considered one of the central flaws of the Electoral College as it took shape in the early 19th
century.

As Madison wrote in an 1823 letter, states using the winner-take-all rule “are a string of
beads” and fail to reflect the true political diversity of their citizens. He disliked the practice
so much he called for a constitutional amendment barring it.

It’s not only liberals who understand the problem with winner-take-all. In 1950, a Texas
representative named Ed Gossett took to the floor of Congress to vent about the unfairness
of a system that gave some voters more influence in the election than others, solely because

https://founders.archives.gov/documents/Madison/04-03-02-0109
https://www.fairvote.org/past_attempts_at_reform


of where they live. New York was at the time the nation’s largest and most important swing
state, and the voters who decided which way it swung were racial and ethnic minorities in
large urban areas.

“Now, please understand, I have no objection to the Negro in Harlem voting and to his vote
being counted,” Gossett said, “but I do resent the fact that both parties will spend a hundred
times as much money to get his vote and that his vote is worth a hundred times as much in
the scale of national politics as is the vote of a white man in Texas.”

“Is it fair, is it honest, is it democratic, is it to the best interest of anyone in fact, to place such
a premium on a few thousand” votes from racial and ethnic minorities, he went on, “simply
because they happen to be located in two or three large, industrial pivotal states?”

Two hundred years after James Madison’s letter, the state winner-take-all rule is still
crippling our politics and artificially dividing us. Every four years, tens of millions of
Americans’ votes magically disappear before the real election for president happens —
about six weeks after Election Day, when 538 electors convene in state capitals across the
country to cast their votes for president. “Blue” states give all their electors to the
Democrat, no matter how many Republicans voted for their candidate; vice versa in the
“red” states.

Given that abolishing the Electoral College is not on the table at the moment, for a number of
reasons, the best solution would be to do what Madison tried to do more than two centuries
ago: get rid of statewide winner-take-all laws. That can be achieved through the National
Popular Vote Interstate Compact, an agreement among states to award their electors to the
candidate who wins the most votes in the whole country, not just within their borders. When
states representing a majority of electoral votes join, the compact takes effect, making all
Americans’ votes relevant, and all of them equal to one another. The popular-vote winner
then automatically becomes president.

If you think this is a plot by bitter Democrats who just want to win, consider this: Texas is
going to turn blue. Maybe not this year, maybe not even in 2024. But it’s headed in that
direction, and when it gets there, Republicans will be in for an unpleasant surprise. In 2016,
Donald Trump won about 4.5 million votes in Texas. The moment the Democratic nominee
wins more, all those Republican voters suddenly disappear, along with any realistic shot at
winning the White House. As Ed Gossett asked, how is that fair?

Every time a new national poll on the presidential election is released, it’s followed by a
chorus of responses along the lines of, Who cares? The national popular vote is meaningless.
Well, I care. So do tens of millions of other Americans.

https://www.nationalpopularvote.com/


And so does Donald Trump. “The electoral college is a disaster for a democracy,” he tweeted
on election night 2012. Why? Because he believed Mitt Romney would win the popular vote
and lose the Electoral College. Not only has he never taken that tweet down, but he
continues to claim that he won the popular vote in 2016. Why does he care so much about
making that case unless he believed in his heart, like the rest of us do, that the person who
gets the most votes should win?

The Times is committed to publishing a diversity of letters to the editor. Weʼd like to hear what you think about this or
any of our articles. Here are some tips. And here s̓ our email: letters@nytimes.com.

Follow The New York Times Opinion section on Facebook, Twitter (@NYTopinion) and Instagram.

Jesse Wegman is a member of the editorial board, where he has written about the Supreme Court and national legal
affairs since 2013. He is the author of “Let the People Pick the President: The Case for Abolishing the Electoral
College.” @jessewegman

https://twitter.com/realdonaldtrump/status/266038556504494082
https://nypost.com/2020/09/02/trump-claims-he-won-the-2016-popular-vote-in-a-true-sense/
https://www.nytimes.com/2019/01/31/opinion/letters/letters-to-editor-new-york-times-women.html
https://help.nytimes.com/hc/en-us/articles/115014925288-How-to-submit-a-letter-to-the-editor
mailto:letters@nytimes.com
https://www.facebook.com/nytopinion
http://twitter.com/NYTOpinion
https://www.instagram.com/nytopinion/
https://www.nytimes.com/interactive/2018/opinion/editorialboard.html
https://us.macmillan.com/books/9781250221971
https://twitter.com/jessewegman


 Democracy Clinic i

Why the House of Representatives 
Must Be Expanded and How Today’s 
Congress Can Make It Happen 

Democracy and the Constitution Clinic
Fordham University School of Law

Caroline Kane, Gianni Mascioli, Michael McGarry, Meira Nagel

January 2020





Why the House of Representatives 
Must Be Expanded and How Today’s 
Congress Can Make It Happen

Democracy and the Constitution Clinic
Fordham University School of Law

Caroline Kane, Gianni Mascioli, Michael McGarry, Meira Nagel

January 2020

This report was researched and written during the 2018-2019 academic year by students in Fordham Law School’s 
Democracy and the Constitution Clinic, which is focused on developing non-partisan recommendations to strengthen 
the nation’s institutions and its democracy. The clinic is supervised by John D. Feerick and John Rogan.

Acknowledgments:
We would like to express our gratitude to the esteemed experts who generously took time to share 
their knowledge and views with us: Kevin Baas, John O. Brennan, Jerry H. Goldfeder, Derek Hackett, 
Representative Jerrold Nadler, Dr. Norman Ornstein, Representative Jamie Raskin, Representative Thomas 
Suozzi, and Jesse Wegman.

This report greatly benefited from Gail McDonald’s research guidance and Erandi Trevino’s editing 
assistance. Judith Rew and Robert Yasharian designed the report.



2 Why the House of Representatives Must Be Expanded 

Table of Contents
Executive Summary .................................................................................................................................................................3

Introduction ..................................................................................................................................................................................4

I. A History of Representation ....................................................................................................................................5

A. The People’s House...................................................................................................................................................5

B. Growth of the House and the Permanent Apportionment Act .............................................................6

C. The House Today .......................................................................................................................................................7

II.  Why The House Must Be Expanded ..................................................................................................................8

A. Local Responsiveness and Equal Representation ........................................................................................8

B. Mitigating Partisan Gerrymandering ...................................................................................................... 8

C. Electoral College Parity ...........................................................................................................................................8

D. Preventing Corruption and Capture by Special Interests .........................................................................9

E. Third Party Representation ....................................................................................................................................9

F. Diversity .........................................................................................................................................................................9

G. Party Conformance and Control ..........................................................................................................................9

H. Scope of Work .............................................................................................................................................................9

J. Responding to Critics .............................................................................................................................................10

III. Expanding the House .................................................................................................................................................. 11

A. Four Methods of Expansion ................................................................................................................................. 11

B. Recommendation..................................................................................................................................................... 17

IV. Drawing Districts for an Expanded House .................................................................................................. 19

A. Background ................................................................................................................................................................. 19

B. The Need to End Gerrymandering ................................................................................................................... 19

C.  Recent Proposed Gerrymandering Solutions..............................................................................................20

D. Primary Allocation Proposal ............................................................................................................................... 21

E. A Legislative Answer to a Persistent Problem ........................................................................................... 24

Conclusion....................................................................................................................................................................................25



 Democracy Clinic 3

Executive Summary
The House of Representatives is not functioning how the 
Constitution’s framers intended. To ensure that the body 
provides fair and democratic representation, the size of the 
House must expand and a new approach should be used for 
drawing congressional districts. 

Other than setting a minimum of at least 65 representatives 
and requiring that each state have at least one, the Constitution 
does not specify a size for the House. But the framers intended 
for the size to increase alongside the country’s population, 
which essentially happened until 1910.

In 1910, Congress approved a reapportionment of House 
seats and an increase in the size of the House to 433. 
The membership was further increased to 435 in 1912 to 
accommodate the entry of Arizona and New Mexico as 
states. However, Congress was unable to pass legislation 
reapportioning the House in 1920. Congress finally passed new 
legislation in 1929, but it froze the size of the House at 435. 
That number, however, was an arbitrary cap. In the interest of 
political expediency, those members who voted for the limit 
forced their successors to represent two to three times as many 
constituents as they themselves represented. The cap of 435 
members still exists today, and it creates a host of problems for 
our representative democracy.

An expansion of the House is important for several reasons. 
First, each member of the House represents—on average—
about 750,000 constituents. In 2050, it is projected that each 
member of Congress will represent a million or more people. 
Everything a congressperson does will become even more 
challenging. Some responsibilities might be entirely neglected. 
Americans who depend on their representatives for help will 
be one of a million. Second, the 435-member cap creates 
unequal representation among districts. That district sizes 
vary so greatly throughout the country is problematic—the 
quality of representation Americans receive in the House 
should not depend on the district in which they reside. This 
disparity extends to presidential elections because the number 
of electors that each state receives in the Electoral College is 
the total of its representation in the House and Senate. Third, 
increasing the size of the House may, in fact, help to fix the 
issue of partisan gerrymandering. The more districts there are, 
the harder it becomes to gerrymander effectively. Increasing 
the size of the House means more accountability, better 
representation, and increased diversity in Congress. 

How many seats should be added to the House? We propose 
using the Cube Root Rule to determine the number. Under the 
Cube Root Rule, the size of a country’s legislature is the cubed 
root of the country’s population. This means the number of 
House seats would be the cubed root of the U.S. population, 
minus 100 (to account for the 100 Senators). Based on the 
2010 census, this approach would add 141 seats to the House 
(and decrease the average constituency size to around 
540,000 people). Adhering to the Cube Root Rule would put 
the U.S. in good company with many other democratic nations. 
Importantly, the Cube Root Rule should be implemented as 
a permanent formula to determine House seats so Congress 
would not need to pass a new law every time the population 
significantly changes. The Cube Root Rule simply responds 
to population changes—as the U.S. population increases or 
decreases, so can the size of Congress. 

To draw districts following the House expansion, we 
recommend a novel plan: the Primary Allocation Model. This 
system would practically eliminate partisan gerrymandering 
and it would increase voter turnout in congressional elections.

Under the Primary Allocation approach, there would be two 
“election rounds.” The first round would take place four to six 
months before the second round. All voters would register 
with a political party (or remain independent) before the first 
round. The first round would be open to the entire state. Voters 
would cast votes for their preferred political party, not for a 
specific candidate. Districts would then be allocated to political 
parties based on results of the first round. Each political party 
with multiple districts would draw a district map across the 
entire state. A political party with one district would have an 
“at large” district covering the entire state. The second round of 
the elections would have the declared candidates campaigning 
against members of their own party in their districts. Voters in 
the second round would be eligible to vote only for candidates 
of the party they supported in the first-round election. 

Allowing political parties to create their own districts would end 
the incentive for partisan gerrymandering. Elections would also 
be far more competitive, which would inspire more voters to 
come to the polls.

https://www.census.gov/library/working-papers/2009/demo/us-pop-proj-2000-2050.html
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Introduction
“The truth is, that in all cases, a certain number at least seems 
to be necessary to secure the benefits of free consultation and 
discussion, and to guard against too easy a combination for 
improper purposes; as on the other hand, the number ought 
at most to be kept within a certain limit, in order to avoid the 
confusion and intemperance of a multitude.”1 

—James Madison, Federalist No. 55

In 1929, there were 435 members of the House of 
Representatives. If that number seems familiar, it may be 
because in 2020 there are still 435 members of the House. 

1 The FederalisT No. 55 (James Madison).

This is by design—a 1929 law capped the number of House 
members at 435. Today, this law causes many problems for 
our representative democracy, primarily because dramatic 
growth in the U.S. population has created exceedingly large 
congressional districts. This report addresses how to fix the 
problems inherent with large districts. Part I looks at the history 
of the House, with an emphasis on size and seat allocation. 
Part II discusses the reasons the House should be expanded. 
Part III analyzes methods for expanding the House, ultimately 
recommending a population-based mathematical rule. Finally, 
Part IV discusses a serious problem created by large districts—
partisan gerrymandering—and offers a solution. 
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A. The People’s House
The concept of fair representation has been a crucial element 
of American government since the nation’s founding. The 
Revolution was, in part, a contest about the very definition 
of representation. In England, the House of Commons 
represented every British subject regardless of whether all of 
the subjects could actually vote for the Commons’ membership. 
In this sense, most people living in areas under British rule—
including North America—were only “virtually represented” 
in Parliament.22 American colonists, who were accustomed 
to controlling their local affairs in the directly-elected colonial 
legislatures, lacked a voice in Parliament and resented the 
British policies imposed on them. They rallied behind the now 
familiar motto: “No taxation without representation!”3 After the 
war, the founders struggled to design a system of government 
to better represent the inhabitants of the new country. The 
Articles of Confederation created the first national congress 
to represent the interests of the states; under the Articles, 
each state appointed between two and seven delegates to the 
congress, and each state delegation had one vote.4

This system proved unworkable. The Articles did not vest 
enough power in congress to effectively govern national affairs 
and prevent interstate conflict.5 The founders had largely 
avoided complicated questions of how to balance the interests 
of different states and their citizens in national policymaking 
by leaving most fundamental governing issues to state 
legislatures.6 The failure of this model led the delegates to the 
Constitutional Convention of 1787 to design a system with a 
stronger national government. A key question was how such 
a government would best represent and empower individuals, 
communities, and states across the nation.

One of the main concerns that overtook the Convention was the 
size of the House of Representatives.7 It was part of the struggle 
between large and small states that colored most of the 
Convention. Pennsylvania Delegate Benjamin Franklin summed 
up the disagreement, observing, 

2 See Edmund S. Morgan, Colonial Ideas of Parliamentary Power 1764-1766, 5 
Wm. & mary Q. 311, 331-34 (1948).

3 Id.

4 See arTicles oF coNFederaTioN oF 1781, art. V.

5 JohN FerliNg, a leap iN The dark: The sTruggle To creaTe The americaN 291 
(2003).

6 Id.

7 See akhil reed amar, america’s coNsTiTuTioN: a Biography 78 (2005); see also 
FerliNg, supra note 5, at 292.

If a proportional representation takes place, the small 
States contend that their liberties will be in danger. If an 
equality of votes is to be put in its place, the large States 
say their money will be in danger. When a broad table is to 
be made, and the edges of planks do not fit, the artist takes 
a little from both and makes a good joint.8 

The “good joint” that emerged from weeks of gridlock was 
called the “Great Compromise.” It created a bicameral 
legislature with a House, where state population determined 
membership, and a Senate, where each state had two seats 
regardless of population.9

The House of Representatives was intended to be the branch 
of government most intimately tied to popular will. Federalist 
No. 52, which either James Madison or Alexander Hamilton 
authored, argued the House should have “an immediate 
dependence on, and intimate sympathy with, the people.”10

Members of the House have been directly elected by American 
voters since the chamber’s formation.11 Unlike the Senate, the 
House is not a continuing body. Its members must stand for 
election every two years, after which it convenes for a new 
session and essentially reconstitutes itself—electing a Speaker, 
swearing-in the members, and approving a slate of officers 
to administer the institution. Direct, biennial elections and 
its relatively large size have made the House receptive to a 
continual influx of new ideas and priorities that contribute to its 
longstanding reputation as the “People’s House.”

The framers intended for the House to continuously grow.12 
Most agreed that the strength of the lower house would be 
derived from the continued ability of the representatives to 
accurately reflect the “interests and circumstances” of their 
constituents.13 Only through gradual expansion would the 
House remain a democratic and truly representative institution.

8 1 records oF The Federal coNveNTioN oF 1787, at 488 (Max Farrand ed., 1911).

9 See id. at 524.

10 The FederalisT No. 52.

11 u.s. coNsT. art. I, § 2. 

12 See Christopher St. John Yates, A House of Our Own or A House We’ve 
Outgrown? An Argument for Increasing the Size of the House of Representatives, 
25 colum. J.l. & soc. proBs. 157, 175-79 (1992); see also The FederalisT No. 
58 (James Madison) (explaining that one of the purposes of the Decennial 
Census was “to augment the number of representatives … under the sole 
limitation that the whole number shall not exceed one for every thirty 
thousand inhabitants”).

13 Yates, supra note 12, 178-79.

I. A History of Representation
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B.  Growth of the House and the Permanent 
Apportionment Act

As the U.S. population grew in the nation’s early history, 
so too did the size of the People’s House. The Constitution 
imposed only one limit on the House’s size: that the “Number 
of Representatives shall not exceed one for every thirty 
Thousand.”14 Though an amendment was attempted after the 
Convention to tie the House’s size to the nationwide population, 
it fell short of ratification by one state.15

The Constitution requires reapportionment of House seats 
every ten years following the census.16 Congress has used 
several methods to determine the size of the House and the 
allocation of its seats.17

Congress initially used what has been called the Jefferson 
method.18 This approach involved setting a desired population-
to-representative ratio, such as 30,000 to 1, and then dividing 
each state’s population by the population figure in the ratio 
to determine the size of each state’s respective House 
delegation.19 Under this approach, decimals are rounded to the 
lowest whole number.20 If a state’s population was 920,000 
and the ratio chosen was 30,000 to 1, the formula would give 
the state 30 representatives after rounding down from 30.66. 
Congress used the Jefferson method through the expansion 
based on the 1830 census.21 For the rest of the 19th century, 
Congress used either the Webster or Hamilton method, which 
instead asked Congress to choose a number of representatives 
and used people-to-representative ratios and rounding to 
ensure appropriate allocation of those seats.22 In any case, the 
size of the House steadily increased during this period—though 
the ratio of people to representatives had increased to roughly 
70,000 by 1830. Following the 1830 census, the House had 
grown to 240 members from 105 after the first apportionment 
in 1792.23

14 u.s. coNsT. art. I, § 2, cl. 3.

15 See Richard Edward McLawhorn Jr., Apportionment or Size? Why the U.S. 
House of Representatives Should Be Expanded, 62 ala. l. rev. 1069, 1072 
(2011).

16 u.s. coNsT. art. I, § 2.

17 See McLawhorn, supra note 15, at 1070-76; Methods of Apportionment, 
u.s. ceNsus Bureau, https://www.census.gov/history/www/reference/
apportionment/methods_of_apportionment.html.

18 michel l. BaliNski & h. payToN youNg, Fair represeNTaTioN: meeTiNg The ideal oF 
oNe maN, oNe voTe 23 (2001).

19 Id. at 10-11.

20 Id. at 11.

21 McLawhorn, supra note 15, at 1074.

22 Id. at 1074-75.

23 Id. at 1074.

By the mid-1800s, some legislators were beginning to 
question whether the House should continue to expand 
and whether Congress should engage in a debate over the 
issue every decade. A permanent apportionment bill setting 
the size of the House at 233 was enacted by Congress in 
1850,24 though Congress effectively ignored that cap and 
continued expanding in successive decades.25 Following 
the Civil War, the population expanded dramatically due 
to heavy immigration from Southern Europe to American 
cities.26 By 1900, the House had reached 386 members 
and was expanded to 433 following the 1910 census.27 Two 
more states, Arizona and New Mexico, entered the Union in 
the following decade, bringing the total membership to the 
modern cap of 435.28 In 1920, it was anticipated that to avoid 
any single state losing a representative, the membership 
would need to be expanded by another 60 seats.29

Members of Congress began to believe that the size of the 
House needed to be capped. While some argued for continued 
expansion to allow the House to better represent constituents, 
others asserted that a larger size would prevent the House 
from functioning efficiently.30 Immigration also impacted 
this debate—rural representatives were fearful that the 1920 
apportionment would result in urban areas receiving several 
new seats, which would give those communities much greater 
relative power in the legislature.31 Division over the issue 
prevented the House from being expanded following the 1920 
census.32

Debate on the apportionment issue in Congress lingered 
through the 1920s without a resolution.33 With the 1930 census 
approaching, public pressure was coming to bear on the issue, 
as the population of several states had grown significantly, 
and the allocation of representatives had remained entirely 
unchanged. In 1928, the House took up a bill that would cap 
its membership at 435 representatives and establish an 
automatic allocation procedure following the upcoming census. 

24 BaliNski & youNg, supra note 18, at 37.

25 McLawhorn, supra note 15, at 1075.

26 Byron J. Harden, House of the Rising Population: The Case for Eliminating the 
435-Member Limit on the U.S. House of Representatives, 51 WashBurN l.J. 73, 
79 (2011-2012).

27 McLawhorn, supra note 15, at 1075.

28 Charles A. Kromkowski & John A. Kromkowski, Why 435? A Question of 
Political Arithmetic, 24 poliTy 129, 133 (1991).

29 McLawhorn, supra note 15, at 1076.

30 Id.

31 Harden, supra note 25, at 79.

32 Kromkowski & Kromkowski, supra note 28, at 134.

33 McLawhorn, supra note 15, at 1077.
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Ultimately, the legislation gave Congress approval power over 
the method used in any given reapportionment, with a default 
to the method used in the prior reapportionment if no approval 
was given.34 The Permanent Apportionment Act became law in 
1929.35

C. The House Today
The Permanent Apportionment Act continues to dictate the 
size of the House and the allocation of seats among the states. 
The issue has not been substantively revisited by Congress 
since the Act’s passage nearly a century ago, and it has received 
limited scholarly attention in recent decades. As a result, 
congressional districts have more than tripled in size over the 

34 See Yates, supra note 12, at 180.

35 The Permanent Apportionment Act of 1929, u.s. house oF represeNTaTives, 
https://history.house.gov/Historical-Highlights/1901-1950/The-
Permanent-Apportionment-Act-of-1929/.

last century—from an average of roughly 212,000 inhabitants 
after the 1910 Census to about 710,000 inhabitants following 
the 2010 Census.36 It is projected that each member of 
Congress will represent a million or more people by 2050.37

At a minimum, the ballooning size of districts suggests the 
House is functioning in a way that provides lower quality 
representation to constituents than when Congress’s 
membership froze in 1911.38 In recent years, a small number of 
scholars and journalists have begun arguing that apportionment 
should be revisited as a matter of democratic prerogative.39 This 
is where our analysis begins. 

36 United States Population Projections: 2000-2050, u.s. ceNsus Bureau, https://
www.census.gov/content/dam/Census/library/working-papers/2009/
demo/us-pop-proj-2000-2050/analytical-document09.pdf. 

37 Id.

38 See Richard J. Pierce, Jr., The Role of the Judiciary in Implementing an 
Agency Theory of Government, 64 N.y.u. l. rev. 1239, 1248 (1989) (“The 
Framers believed that the potential danger of factionalism in the House 
of Representatives would be counteracted by its close dependence on 
the people and its impermanence relative to the other institutions of 
government.”).

39 See, e.g., Editorial Board, America Needs a Bigger House, N.y. Times (Nov. 
9, 2018), https://www.nytimes.com/interactive/2018/11/09/opinion/
expanded-house-representatives-size.html; Dylan Matthews, The Case 
for Massively Expanding the U.S. House of Representatives, in One Chart, vox 
(June 4, 2018), https://www.vox.com/2018/6/4/17417452/congress-
representation-ratio-district-size-chart-graph; Chris Wilson, How to Fix 
the House of Representatives in One Easy, Radical Step, Time (Oct. 15, 2018), 
http://time.com/5423623/house-representatives-number-seats/.
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II. Why The House Must Be Expanded
Islanders one representative for every 529,820 residents.43 
Courts have not applied the “one person, one vote” doctrine 
to congressional districts across state lines; it is only a 
restriction on the drawing of legislative districts within states.44 
However, constitutional doctrine notwithstanding, the quality 
of Americans’ representation should not depend on the state 
they happen to live in. Increasing the number of representatives 
who can be allocated among the states makes the task of 
equal apportionment easier by increasing the pool of seats 
to be equally divided and produces more parity in interstate 
representation ratios.

B. Mitigating Partisan Gerrymandering
Increasing the size of the House may limit partisan 
gerrymandering.45 After seats are apportioned every ten 
years, each state is responsible for drawing districts. Partisan 
gerrymandering of these districts has been a feature of 
American democracy for centuries, but recent decades have 
seen particularly extreme cases of statehouse majorities using 
their districting power to greatly diminish the representation of 
the opposing political party.46 Larger legislatures make it more 
difficult to gerrymander effectively.47 If there was a state with 
100 residents and 100 congressional districts, gerrymandering 
would be impossible; if there are 50 congressional districts, it 
would not be impossible, but very difficult. The House would 
never be expanded to such a point that gerrymandering could 
be wholly eliminated, but a larger House would make it harder 
to entirely lock out a political minority of representation and 
cement the majority’s hold on power.

C. Electoral College Parity
Each state’s vote total in the Electoral College is derived 
from its total congressional representation—the sum of its 
two senators and its total House delegation.48 This means 
legislative apportionment and representation are inherently 
tied to presidential selection. The lack of parity in House 
apportionment among states impacts states’ influence in 
the Electoral College. Large states would be the primary 

43 Id.

44 See Reynolds v. Sims, 377 U.S. 533, 558 (1964).

45 Harden, supra note 26, 98-99.

46 See, e.g., Shelby County v. Holder, 570 U.S. 529 (2013); Alabama Legislative 
Black Caucus v. Alabama, 135 S. Ct. 1257 (2015); Cooper v. Harris, 137 S. Ct. 
1455 (2017). See also Gerrymandering at the Supreme Court, BreNNaN cTr. For 
JusT., https://www.brennancenter.org/gerrymandering-scotus (last visited 
Aug. 9, 2019).

47 Id.

48 See u.s. coNsT. art. II, § 1, cl. 2.

Expanding the House would allow the chamber to conform to 
the framers’ vision for it and to modern political and popular 
notions of what representative democracy should be. We 
identify eight discrete and distinct reasons for this change. We 
also respond to the primary arguments made by opponents of a 
House expansion.

A.  Local Responsiveness and Equal 
Representation

As districts grow in size,40 more constituents are deprived of 
adequate representation. To win re-election, candidates are 
practically required to bargain with some interest groups over 
others within their districts. The interest groups and political 
minorities that candidates eschew are ultimately losers in 
the electoral process, both deprived of a functional vote and 
representation of their interests in the House. A larger House 
corrects for this issue by granting more representatives to 
each state and allowing those new districts to capture the 
preferences of a greater number of political communities.

Large districts may make it harder for constituents to receive 
help navigating the federal bureaucracy. Many Americans rely 
on their members of Congress to obtain essential information 
about government programs and benefits. By 2050, Americans 
who depend on their representatives for help will be one of a 
million; members and their staffs will necessarily have to triage 
constituent concerns to an even greater degree than they do 
now. Expanding the House would allow representatives to 
provide more hands-on help to constituents and relieve the 
burden on each member’s staff.

The cap on House members creates unequal representation 
among districts.41 Each state’s congressional delegation 
changes as a result of population shifts, with many states either 
gaining or losing seats after each census. But this process is 
imperfect. Given the increasingly wide population disparity 
between small and large states, it is mathematically impossible 
to ensure that each member represents the same number 
of constituents, or even roughly the same number in many 
cases. Currently, Montana’s population of 1,050,493 people 
grants it just one House member.42 Rhode Island, has only a 
slightly larger population, with 1,059,639 residents, but that’s 
enough to give it two representatives, which grants Rhode 

40 Drew Desilver, U.S. Population Keeps Growing, but House of Representatives 
is Same Size as in Taft Era, peW research cTr. (May 31, 2018), https://www.
pewresearch.org/fact-tank/2018/05/31/u-s-population-keeps-growing-
but-house-of-representatives-is-same-size-as-in-taft-era/. 

41 Id.

42 Id.
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beneficiaries of a House expansion because they typically have 
higher than average population-to-representative ratios due to 
the limited number of seats and the requirement that each state 
receive at least one. But some small states, such as Montana, 
that have high ratios would also benefit. Expanding the House 
mitigates these parity disadvantages and cabins the small-state 
advantage in the Electoral College to the two-vote baseline, 
which is the advantage the system was originally intended to 
confer.

D.  Preventing Corruption and Capture by 
Special Interests

A stagnant political body is vulnerable to capture by powerful 
interests. The House is no exception. This concern was 
paramount among supporters of the proposed constitutional 
amendment in the Framing Era to tie the House’s membership 
to population growth.49 They feared corruption was more likely 
where representatives were not intimately familiar with their 
voters, and that the powerful would more easily commandeer a 
smaller body than a larger one.50 Special interests have become 
intimately familiar with the operation of both chambers of 
Congress, and exert considerable influence over committee 
assignments, legislative priorities, primary candidates, 
campaigns, and government oversight of their activities.51 
There are manifold reasons for this phenomenon beyond the 
structure of the House, but increasing its membership would 
disrupt these dynamics by requiring some changes to House 
administration. 

Additionally, large districts make campaigns costlier. Winning 
the support of a majority of voters in a 750,000-person district 
requires significant financial resources that candidates often 
need to obtain from wealthy benefactors and powerful interest 
groups. An expanded House would reduce the financial barrier 
to entry for candidates and, in effect, decrease the leverage that 
well-financed groups have over them. 

E. Third Party Representation
Third parties struggle to obtain any representation at the 
federal level. This is in part because congressional districts are 
too large for third-party candidates to reach a critical level of 

49 Anthony J. Gaughan, To End Gerrymandering: The Canadian Model for 
Reforming the Congressional Redistricting Process in the United States, 41 cap. 
u. l. rev. 999, 1006 (2013).

50 Yates, supra note 12, at 177-78.

51 See Richard A. Smith, Interest Group Influence in the U. S. Congress, 20 legis. 
sTud. Q. 89, 139 (Feb. 1995).

support, either because of high financial costs or because of the 
necessary compromises with interest groups. Smaller districts 
allow independent and third-party candidates to run issue-
driven campaigns that speak specifically to the concerns of a 
geographic community. They also make it easier for candidates 
to reach the critical number of voters needed to win a seat. 
Finally, more seats in the House diminishes the significance 
of any single seat in determining a congressional majority. A 
third-party voter may therefore feel less concerned that their 
third-party vote will be “wasted” or will “spoil” the election of 
a preferred major party candidate and preferred congressional 
majority. Given the confines of the plurality system, House 
expansion may be the most effective means of promoting 
independent and third-party representation.

F. Diversity
Incumbency is very powerful in federal elections, especially 
in safe districts where a major party is overwhelmingly likely 
to win regardless of its candidates. Expanding the House 
would not eliminate the benefits of incumbency. However, an 
immediate increase in House seats to accommodate for several 
decades of stagnation would create tremendous opportunity 
for new voices to enter government. Overwhelmingly, these 
voices would likely be younger, more female, more non-white, 
and more demographically representative of America than 
the current makeup of Congress. Political and socioeconomic 
diversity would also be enhanced, as discussed.

G. Party Conformance and Control
Expanding the House may help undo the bitter partisan 
dynamic in the chamber. A larger House would create greater 
opportunity for members to defect from their parties on key 
issues and build coalitions with other members to advance 
legislation and oversight prerogatives. An increase in third 
party representation could also reduce partisanship by denying 
a major party a majority or forcing some kind of coalition 
government.

H. Scope of Work
Finally, expanding the House may make some administrative 
functions easier. The scope of Congress’s powers and work 
have only expanded in the modern era, and the issues that 
each congressperson deals with, either in representing their 
community or in their committee and legislative assignments, 
has only continued to grow. Representatives in the House 
arguably have too much work, and do not perform their jobs 
as well as they would like because of it. Smaller districts would 
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reduce the number of salient interests representatives must 
consider in legislating because their districts would have fewer 
political communities. Additionally, a larger House allows 
committee work and assignments to be distributed among 
more members, giving each member more time to focus on 
their remaining tasks.

J. Responding to Critics
The idea of lifting the 435-member limit is not without its 
critics. This Part addresses some of their concerns.

1. Physical Space

Some may argue that the Capitol building cannot accommodate 
more members of Congress. One of the primary concerns 
behind this criticism is that insufficient space could undermine 
the body’s deliberative nature by preventing members from 
gathering in the House chamber to debate and collaborate on 
important legislation. 

But the current House chamber is almost certainly capable of 
seating more than 435 people; in fact, it does so every year at 
the State of the Union Address, when most, if not all, Senators, 
Cabinet secretaries, Supreme Court justices, and military 
service chiefs assemble on the House floor. Even if the current 
facilities were not large enough, more space could be created. 
Office buildings could be erected within the Capitol complex to 
accommodate more members, and the Capitol building itself 
could be modified or expanded to allow every member to fit on 
the floor. Additionally, most negotiation and deliberation does 
not take place on the floor of the House—it occurs in committee 
meetings, behind closed doors, and in other settings.52 Often, 
House members speak to a mostly empty chamber when they 
make speeches from the floor.53 Others members and their 
staffs track the proceedings on the floor on C-SPAN from their 
offices.

2. Inefficiency

A larger number of representatives with more divergent 
viewpoints could result in some inefficiencies, such as making 
consensus-building harder and more time consuming. Creating 
space for more views would involve making the effort and 

52 Kromkowski & Kromkowski, supra note 28, at 144. 

53 Id. 

taking the time to accommodate those new perspectives. 
But hierarchies will still exist in House administration such 
that individual representatives will look to leadership—in 
committees, in their party, or otherwise—to help develop their 
views on specific issues. If members have a smaller committee 
load, as would probably result from a larger House, they may 
also be able to develop greater expertise and influence in the 
policy areas they choose to focus on. Additionally, if expanding 
the House reduces partisan advantage from gerrymandering, 
there will likely be a greater number of swing districts in the 
House, increasing the incentive for compromise across the 
aisle and the likelihood that legislation can be passed. Though 
coordinating among more members would present new 
challenges, there are offsetting benefits and good reasons for 
the additional work it would require.

3. Cost and Size of Government

Finally, some may question whether taxpayers should foot the 
bill for an expansion of Congress, particularly at a time when 
public satisfaction with Congress (and politicians broadly) is 
especially low.54 But there are two strong counterpoints. First, 
the budget for congressional salaries is already an exceedingly 
low percentage of the total federal budget—a representative’s 
salary and office budget totals about $1 million each year.55 
Appropriating for the salaries of even 200 more members 
would not make a substantial dent in the budget. Second, 
dissatisfaction with Congress may be impacted by the structure 
of the body. A more representative Congress may produce 
greater public approval, and better political outcomes for the 
body politic. This could especially be true if a House expansion 
reins in the influence of moneyed interests. And some studies 
even suggest an increased legislature size would reduce 
government spending in aggregate.56

54 Congress and the Public, gallup, https://news.gallup.com/poll/1600/
congress-public.aspx (last visited Aug. 7, 2019).

55 ida a. BrudNick, coNg. research serv., rl300064, salaries aNd alloWaNces: iN 
BrieF 5 (2018), https://www.senate.gov/CRSpubs/9c14ec69-c4e4-4bd8-
8953-f73daa1640e4.pdf; ida a. BrudNick, coNg. research serv., R40962, 
memBers’ represeNTaTioNal alloWaNce: hisTory aNd usage (2019), https://fas.
org/sgp/crs/misc/R40962.pdf.

56 See, e.g., Larry Sabato, Expand the House of Representatives, democracy J. 
mag., Spring 2008, https://democracyjournal.org/magazine/8/expand-
the-house-of-representatives/.
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For a century and a half after the first Congress met, Congress 
expanded the House and allocated seats on a piecemeal 
basis as the nation’s population grew. Partisan and legislative 
incentives always permeated the process—re-allocations 
rarely took seats away from states,57 for example—but these 
tensions reached a breaking point when no reapportionment 
occurred after the 1920 census. Congress further abdicated 
its role in 1929 when it capped the size of the House at 435 
and delegated some of its reallocation power to the executive 
branch.58 Following the 1940 and 1941 amendments to the 
Permanent Apportionment Act, reapportionment was placed 
on “automatic pilot.”59 

Congress cannot continue to ignore the issues caused by the 
House’s insufficient size. The institution is not living up to the 
framers’ vision for it. Expansion of the chamber’s membership 
will help it function as intended and more effectively serve 
the nation. This section examines four practical and politically 
realistic methods of expansion: two population-based rules 
(the Cube Root Rule and the Wyoming Rule), an incremental 
approach, and a one-time expansion. This section ultimately 
recommends passage of a single piece of legislation to repeal 
the Permanent Apportionment Act and tie the size of the House 
to the cube root of the nation’s population. 

A. Four Methods of Expansion
Before arguing for the Cube Root Rule as the best approach 
to House expansion, we describe and analyze that method 
alongside three other viable approaches to increasing the 
House’s membership.

57 Congressional Apportionment, u.s. house oF represeNTaTives, https://history.
house.gov/Institution/Apportionment/Apportionment/ (last visited May 
15, 2019). 

58 McLawhorn, supra note 15, at 1079.

59 Kromkowksi & Kromskowsi, supra note 28, at 134-35. 

III. Expanding the House
1. The Cube Root Rule

The Cube Root Rule is a commonly-suggested formula in 
academic literature for determining a national legislature’s 
size. In Rein Taagepera’s influential 1972 article, The Size of 
National Assemblies, Taagepera noted a geometric pattern 
among population size and assembly size throughout the 
world.60 After examining the size of the lower chambers of 
national assemblies in the 1960s, he found that the size of a 
country’s national assembly often approximated the cube root 
of its population.61 Since Taagepera’s findings, the “Cube Root 
Rule” has been widely studied,62 and research suggests the 
U.S. roughly adhered to this calculation until 1910.63 Research 
also reveals that many national assemblies still conform to 
this rule. Figure 1 displays the population, cube root of the 
population, and national legislature size of 37 countries that 
comprised the Organization for Economic Co-operation and 
Development. in 2017. The size of most of the legislatures is 
either very close to the cube root of the population or contains 
more representatives than the cube root would suggest.64  
Congress, however, is significantly smaller than the cube root of 
the U.S. population. Among the countries listed in Figure 1, only 
Colombia has a greater negative discrepancy between the cube 
root of its population and the size of its legislature. 

60 Rein Taagepera, The Size of National Assemblies, 1 soc. sci. research 385 
(1972).

61 Id. at 386; Arend Lijphart, Reforming the House: Three Moderately Radical 
Proposals, 31 ps: pol. sci. & pol. 10, 12 (1998). 

62 Jeffrey W. Ladewig & Mathew P. Jasinski, On the Causes and Consequences 
of and Remedies for Interstate Malapportionment of the U.S. House of 
Representatives, 6 persp. oN pol. 89, 98 (2008). 

63 Id. at 99-100. 

64 Id. at 99. 
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Figure 1.65 

Country National Population* Cube Root of 
Population**

National Legislature 
Size***

Difference of National Legislature  
Size and Cube Root

Australia 23,800,000 288 150 -138

Austria 8,679,000 206 183 -23

Belgium 11,288,000 224 150 -74

Canada 35,950,000 330 337 +7

Chile 17,763,000 261 120 -141

Colombia 48,229,000 364 166 -198

Czech Republic 10,604,000 220 200 -20

Denmark 5,689,000 179 179 0

Estonia 1,315,000 110 101 -9

Finland 5,482,000 176 200 +24

France 64,457,000 401 577 +176

Germany 81,708,000 434 630 +196

Greece 11,218,000 224 300 +76

Hungary 9,784,000 214 199 -15

Iceland 330,000 69 63 -6

Ireland 4,700,000 168 158 -10

Israel 8,065,000 201 120 -81

Italy 5,9504,000 390 630 +240

Japan 127,975,000 504 475 -29

Korea 50,594,000 370 300 -70

Latvia 1,993,000 126 100 -26

Lithuania 2,932,000 143 141 -2

Luxembourg 567,000 83 60 -23

Mexico 125,891,000 501 500 -1

Netherlands 16,938,000 257 150 -107

New Zealand 4,615,000 166 119 -47

Norway 5,200,000 173 169 -4

Poland 38,265,000 337 460 +123

Portugal 10,418,000 218 230 +12

Slovak Republic 5,439,000 176 150 -26

Slovenia 2,075,000 128 90 -38

Spain 46,398,000 359 350 -9

Sweden 9,764,000 214 349 -135

Switzerland 8,320,000 203 200 -3

Turkey 78,271,000 428 550 +122

United Kingdom 65,397,000 403 650 +247

United States 319,929,000 684 535 -149

* Data concerning population was provided in thousands. It is based on 2015 population data. 
** Cube root is rounded to the nearest hundred. 
*** Generally, the national legislature size refers only to the lower house in each country. For the United States, the number is the combined size of the House and Senate.

65 Government at a Glance 2017: Contextual Factors, org. For ecoN. co-operaTioN & dev.,  
http://www.oecd.org/gov/government-at-a-glance-2017-contextual-factors.pdf (last visited May 15, 2019). 
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Why do most legislatures conform to this rule? The reasons 
are not clear. Every nation determines the size of its legislature 
differently. Taagepera theorized that conformance to the Cube 
Root Rule creates the optimal balance between representative-
constituent communication and communication among 
legislators themselves.66

The Cube Root Rule provides for the growth of a legislature with 
the size of the population it represents—a natural evolution in a 
robust, representative democracy. Over time, the practicalities 
of governing—like collaborating with other legislators—start to 
become more difficult the larger a legislature expands. These 
consequences are met, however, by the slowing rate of growth 
of the legislature under the cube root formula. In other words, 
the growth will be marginal relative to additions to the total 
national population. In a nation as large as the U.S., the Cube 
Root Rule would provide a consistent and measured approach 
to expanding the legislature in response to population growth, 
and if Taagepera’s theory is correct, it will optimize constituent 
responsiveness and congressional relationships.

Figure 2.
Year Total U.S. Population67 Cube root of U.S. 

population (to 2 
decimals)

Total Number of 
House seats

Change from prior size Average Constituency 

2010 308,745,538 675.88 576 +141 536,017

2020 332,527,548 692.80 593 +17 560,755

2030 357,975,719 710.04 610 +17 586,845

2040 379,392,779 723.93 623 +13 608,977

Literature advocating the Cube Root Rule’s application to the 
House is divided on whether the number of House seats should 
account for the 100 Senate seats. Those who argue against 
including Senate seats cite Taagepera’s original finding that 
the size of many countries’ lower (usually largest) legislative 
chambers approximate the cube root of the countries’ 
populations,68 while others eschew this finding to advocate 
for counting the total seats in the House and Senate.69 The 
latter group views the Senate as a more significant body than 
small chambers in other countries, which, they argue, supports 
including all federal legislators when applying the Cube Root 

66 Ladewig & Jasinksi, supra note 62, at 98. 

67 Observed and Total Population for the U.S. and the States, 2010-2040, 
demographics res. group, WeldoN cooper cTr. For puB. service, https://
demographics.coopercenter.org/national-population-projections (last 
updated Dec. 2018). 

68 See Lijphart, supra note 61; see also Ladewig & Jasinski, supra note 62, at 99.

69 See Daniel Greenberg, Why 435? How We Can Change the Size of the House 
of Representatives, FairvoTe (Oct. 12, 2017), https://www.fairvote.org/
how_we_can_change_the_size_of_the_house_of_representatives; see also 
America Needs a Bigger House, supra note 39. 

Rule.70 The majority of proposals advocating adoption of the 
Cube Root Rule in the U.S. have taken the latter approach. 
Figure 2 illustrates the number of House seats that would be 
added under that system.

An initial increase in representation under the Cube Root Rule 
based on the population in the 2010 census would result in 
about 141 additional House seats. Subsequent increases would 
be relatively stable according to current population projections 
at roughly 15 new seats per decade, even alongside population 
growth of over 70 million people. The hallmark feature of the 
Cube Root Rule—slowing legislature growth as the population 
gets larger71—is clear in this model. The projected population 
growth between decades is roughly equivalent in the table 
(about 21-25 million), but by 2040, this growth produces only 
13 additional seats (compared to 17 additional seats in both 
2020 and 2030). This trend is even more apparent on a larger 
scale. At 500 million residents, the Cube Root Rule produces 
a total legislature size of roughly 800; at 1 billion, it calls for 
exactly 1,000—an increase of only 25% when the population 

is doubled. Accordingly, one would expect successively 
smaller increases in decades after 2040 even if large and fast 
population growth continues.

Slower growth in the House over time makes the body more 
manageable and avoids the potential for runaway growth in the 
chamber. However, under the Cube Root Rule, as the national 
population increases, so does the average constituency size; 
in Figure 2, the average district grows by 13% from 2010 to 
2040. Many of the reasons for expanding the House discussed 
in this report (specifically: responsiveness, representativeness, 
proportionality, and anti-corruption) are intimately tied with 
a decrease in constituency size. A system that increases that 
metric over time may mitigate the important, beneficial effects 
of additional House seats.

70 See America Needs a Bigger House, supra note 39.

71 See Brian Frederick, Not Quite a Full House: The Case for Enlarging the House of 
Representatives, 28 BridgeWaTer rev., Dec. 2009, at 23, 23.



14 Why the House of Representatives Must Be Expanded 

Notably, an important benefit of the Cube Root Rule is that 
it could decrease the discrepancies in district size across the 
country. An article published before the 2010 census found 
that application of the Cube Root Rule would “significantly 
diminish” the extent of interstate malapportionment.72 
Among states with the largest discrepancies between 
average constituency size and the national average, the 
discrepancy would be reduced by 40 percent.73 Among the 
ten largest states, the discrepancy would be reduced by 56 
percent.74 The article acknowledged that though not every 
state would see a decrease in the discrepancy between its 
average constituency size and the national average, the 
representation of each person would become more equal in 
Congress.75 

Although the Cube Root Rule has support in the political 
science community, convincing lawmakers to support it may 
prove difficult. Because the Cube Root Rule is a formula based 
on data that Congress cannot control (the national population), 
lawmakers may favor an incremental or onetime expansion 
where they control how much the House size increases and 
at what pace. Furthermore, the Cube Root Rule’s higher 
complexity compared to other approaches may present 
challenges in fostering public understanding and support. 
Lawmakers will probably not act on a specific method of 
expansion unless they have the support of voters.  

Figure 3. 
Year Total U.S. Population76 Population of Smallest 

State77
Total Number of 
House seats

Change from prior 
decade

Average Constituency 

2010 308,745,538 563,626 (WY) 548 +113 563,404

2020 332,527,548 585,380 (WY) 568 +20 585,436

2030 357,975,719 605,972 (WY) 591 +23 605,712

2040 379,392,779 601,865 (VT) 630 +39 602,211

2. The Wyoming Rule

The Wyoming Rule is an alternative and uniquely American 
approach to a mathematical population-based rule for 
legislature size. Its purpose is to apply the “one person, one 

72 Ladewig & Jasinski, supra note 62, at 100. 

73 Id. 

74 Id. 

75 Id. 

76 Id. 

77 Id. 

vote” doctrine on a national scale.78 Under the Wyoming Rule, 
the total national population would be divided by the population 
of the smallest state (which is currently Wyoming),79 and the 
resulting quotient would be rounded to the nearest whole 
number.80 This number would become the size of the House.81 
Figure 3 illustrates the rule’s application to the House today 
and for the projected population for the next three decades. 
Interestingly, the formulation would come to depend on the 
state of Vermont, as Vermont is projected to have the smallest 
state population by 2040.82 

The Wyoming Rule initially expands the House by a smaller 
number than the Cube Root Rule, but it dictates a larger total 
body by 2040. While the average constituency is smaller than 
the average constituency produced by the Cube Root Rule from 
2010 to 2030, by 2040, the average constituency under the 
Wyoming Rule is larger than the average constituency produced 
by the Cube Root Rule. 

Making the average House district represent the same number 
of people as the smallest state’s population produces less 
difference in constituency sizes across the nation. Theoretically, 
this deviation would be smaller than under the Cube Root Rule 
because the size of each constituency is measured according to 
the size of the smallest constituency (the smallest state). But 
this feature leads to a potential downside of the 

Wyoming Rule—the smallest state will always only have one 
representative. This could lead to opposition from states that 
are at risk of becoming the smallest state. However, there 
are currently seven states with a single representative in the 
House.83 After the next census, Rhode Island is expected to lose 

78 See FairvoTe, more memBers, more voices: policies aNd implicaTioNs For 
chaNgiNg The size oF The u.s. house 8 (2018), https://www.fairvote.org/
house_size_report. 

79 Id. 

80 Id.

81 Id. 

82 Observed and Total Population, supra note 70. 

83 The seven states are: Alaska, Delaware, Montana, North Dakota, South 
Dakota, Vermont, and Wyoming.
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one of its two seats, and, unless offset by another small state, 
the House will have more single-member state delegations than 
it has ever had.84 This is the predictable result of a system with 
low population states and an increasing average constituency 
size nationally; inevitably, more small states will fall closer 
in total population to the average district size and lose their 
additional representatives. The Wyoming Rule tethers the 
ratio low enough so that fewer states are stuck with a single 
representative and provides plenty of additional seats for larger 
states to avoid being grossly underrepresented.85

The benefits of the Wyoming Rule would extend into 
presidential elections. Under the Rule, the apportionment 
of votes each state gets in the Electoral College would more 
closely align with the population of each state.86 As explained in 
Part II, the total number of electoral votes each state receives is 
its total number of representatives in both houses of Congress. 
If congressional districts are more or less the same size, then 
the outcome of the Electoral College would, theoretically, more 
closely align with the outcome of the popular vote. However, 
a recent study of presidential elections dating back to 1912 
found that while the Wyoming Rule would have changed the 
number of electoral votes presidential candidates received, 
the outcomes of the elections would not have changed.87 
Thus, while the Wyoming Rule would theoretically align the 
outcome of the popular vote more closely with the outcome of 
the Electoral College vote, it would not necessarily align closely 
enough to change the outcome of an election where there is a 
split between the popular and electoral votes. This possibility 
exists because the Wyoming Rule would still produce variance 
in district population size88—every state population will not be 
an exact multiple of the population of the smallest state. 

The key criticism of the Wyoming Rule is that tying the size of 
the House to the population of the smallest state is too arbitrary. 
As shown in Figure 3, the representative-to-population ratio 
changes decade to decade according to the smallest state’s 
population. There is nothing particularly reasoned about that level 

84 Sean Trende, It’s Time to Increase the Size of the House, uNiv. oF va. cTr. For 
pol. (Mar. 6, 2014), http://www.centerforpolitics.org/crystalball/articles/
its-time-to-increase-the-size-of-the-house/.

85 See FairvoTe, more memBers, more voices, supra note 76, at 9-10; see also 
Charles M. Biles, Congressional Apportionment: A Liberal Arts Perspective, 
digiTal commoNs @ humBoldT sT. u. 36 (Sept. 20, 2016), https://pdfs.
semanticscholar.org/c7d4/3270e47c1a129666c787c6a9ea779979ee11.
pdf.

86 Implementing the “Wyoming Rule,” daily kos (June 5, 2018), https://www.
dailykos.com/stories/2018/7/5/1778149/-Implementing-the-Wyoming-
Rule.

87 FairvoTe, more memBers, more voices, supra note 76, at 12. 

88 Id. at 15.

of representativeness—though it ensures some degree of parity 
between state representation, it is not at all consistent from year-
to-year, nor is it necessarily the optimal size of a congressional 
district. The population of Vermont is predicted to decline in every 
decade prior to 2040;89 if it continued on this trend (and Vermont 
remained the smallest state), the Wyoming Rule would produce 
an increasingly small average constituency size in the future. 

Because of the Wyoming Rule’s arbitrariness, the number of 
House seats is not guaranteed to move in one direction, or at 
a measured rate. The size of the nation’s smallest state can 
vary dramatically, significantly altering the size of the House. 
For example, had the Wyoming Rule been used in 1920, there 
would have been over 1,000 House seats.90 The possibility of 
drastic changes in state population highlights the extent to 
which the Wyoming Rule could become unworkable. 

Though the Wyoming Rule is arbitrary, it is more easily 
explained than perhaps any of the four methods of expansion 
discussed in this report. On its surface, the Wyoming 
Rule makes sense—each district has the same number 
of people as the smallest state. This seeming equality 
could be appealing to lawmakers and the public and make 
implementation of this approach the easiest to accomplish. 
Though the Wyoming Rule may not be the best method for 
expansion, it could be the only method that gets enough 
support from lawmakers and the public to actually achieve an 
expansion of the House. 

3. The Incremental Approach

Another approach could involve increasing the House’s size 
incrementally every decade by a predetermined number. One 
method of incremental expansion, proposed in a 1991 article by 
Charles A. Kromkowski and John A. Kromkowski, contemplated 
“marginal but decennial” increases in House size.91 The article 
envisioned a 15-member increase each decade.92 The relevant 
calculations for such an increase are included in Figure 4, with 
an adjustment made to reflect the time passed since the article 
was published. A very small incremental increase might attract 
less opposition but it would very likely produce only minimal 
benefits, if any. 

89 Observed and Total Population, supra note 70.

90 FairvoTe, supra note 76, at 9. Nevada was the smallest state in 1920, at 
around 77,000 residents, which meant the state represented about .07% of 
the U.S. population. See u.s. ceNsus Bureau, sTaTisTical aBsTracT oF The uNiTed 
sTaTes 32-33 (1921), https://www2.census.gov/library/publications/1921/
compendia/statab/43ed/1920-02.pdf.

91 Kromkowski & Kromkowski, supra note 28, at 144. 

92 Id. at 145. 
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Figure 4. 
Year Total U.S. Population93 Total Number of House seats Change from prior decade Average Constituency Size

2010 308,745,538 480 +45 643,221

2020 332,527,548 495 +15 671,998

2030 357,975,719 510 +15 696,276

2040 379,392,779 525 +15 711,482

 
Alternatively, the increment could be set at a level that would 
roughly maintain the same average constituency size. This 
approach is uniquely workable at this moment, where popu-
lation growth over the next three decades is expected to be 
remarkably consistent.94 The House could leave the number 
unchanged for the foreseeable future, or re-visit the number 
once the “planned-for” period has expired (in say, 2040). Figure 
5 illustrates what this particular approach would look like if 
Congress determined the average constituency should be about 
660,000 people. This approach would require a 35-member 
increase in the House every ten years. 

Figure 5. 
Year Total U.S. Population95 Total Number of House seats Change from prior decade Average Constituency Size

2010 308,745,538 470 +35 656,905

2020 332,527,548 505 +35 658,470

2030 357,975,719 540 +35 662,918

2040 379,392,779 575 +35 659,814

Figure 6. 
Year U.S. Population Number of House Seats Average Constituency Size

2010 308,745,538 485 636,589

2020 332,527,548 485 685,624

2030 357,975,719 485 738,094

2040 379,392,779 485 782,253

The main benefit of an incremental approach is foresight. 
The pre-determined expansion gives House members time 
to anticipate necessary practical changes that come with 
expansion, like physical space and budget. It also gives 
political parties and institutions a clear sense of how many 
new lawmakers to anticipate each decade, which could 
help them adjust their campaign strategies and resource 
allocations. Finally, legislators would feel more in control of 
the expansion process. An incremental approach relies on an 
expansion pace set by Congress, as opposed to one subject 

93 Observed and Total Population, supra note 70. 

94 See id. 

95 Id.  

to less predictable variations driven by the cube root of the 
population (the Cube Root Rule) or population of the smallest 
state (the Wyoming Rule). A plan that puts Congress in 
control and uses straightforward math would likely be quite 
palatable to legislators. It would afford Congress the freedom 
to decide growth rate and what goals it wants to accomplish 
by expansion. The plan’s simplicity might also attract more 
public support for the plan than some of the other possible 
approaches.  

A formidable downside of the incremental approach is its 
dependence on population projections. These estimates cannot 

accommodate for unforeseen mass changes in population. If 
the national population changed drastically and Congress felt 
compelled to act, it would need to pass a new expansion law. 
The possibility of unanticipated changes in population weighs 
against the benefit of foresight that an incremental approach 
would provide. 

4. A Onetime Expansion

Perhaps the most straightforward approach to expanding the 
House is a onetime expansion. Like the incremental approach, 
the number of added seats could be any integer, and it could 
be chosen to achieve any number of goals. In an interview we 
conducted with Dr. Norman Ornstein of American Enterprise 
Institute, he proposed adding 50 additional seats to the 
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House.96 Dr. Ornstein called 50 additional seats a “pragmatic 
number.”97 The addition of 50 seats would bring the House’s 
size to 485 members. Figure 6 illustrates what this onetime 
expansion would look like over the next several decades. 

A major benefit of this approach is the freedom it provides 
to Congress. As with the incremental approach, lawmakers 
can choose any integer, based on any (or no) criteria. An even 
larger expansion may be possible with the onetime expansion 
method as opposed to the incremental approach because a 
large onetime expansion might be more palatable to many 
than a change every decade. There would only need to be one-
time changes to the Capitol complex’s physical spaces and 
committees’ functioning and make-up. Congress could also 
have time to learn how to function efficiently as a larger body, 
and not need to readjust every decade after there is a new 
addition of seats. 

It would be hard to tie the onetime expansion to national 
population changes. The onetime expansion sets a pre-
determined course that does not accommodate for 
unanticipated fluctuations. If Congress determined after the 
fact that the size of the House was seriously at odds with the 
national population, it could pass a new expansion bill, but this 
would reduce the benefits of using a one-and-done expansion 
method in the first place. 

Because the onetime expansion method does not 
accommodate for changes in the national population, there 
is a strong probability that, should this method of expansion 
be utilized, the size of the average constituency would not be 
greatly decreased from its current levels (or, the substantial 
decrease would last only a decade or two). Figure 6 illustrates 
that if 50 seats were added, the average constituency size 
would surpass the current average constituency of roughly 
750,000 people by 2040. If lawmakers could be convinced 
that more than 50 additional seats were needed in the House, 
then the average constituency size could stay below current 
levels for a longer period of time. However, population increases 
would eventually catch up to the addition of seats, and the 
current average constituency would be surpassed.

96 Dr. Norman J. Ornstein proposed an expansion of the House as a way 
to address the inequity of the Electoral College. Video Interview with Dr. 
Norman J. Ornstein, Resident Scholar, American Enterprise Inst. (Apr. 9, 
2019). 

97 Id. 

B. Recommendation
We recommend repealing the Permanent Apportionment Act 
and codifying the Cube Root Rule as the method to determine 
the size of the House. Additionally, we recommend a public 
education campaign to increase understanding of the benefits 
of expanding the House and how the Cube Root Rule works. 
Public knowledge will be essential to garnering enough support 
for Congress to take action.  

1.  Why the Cube Root Rule is the Best Method 
for Expansion

The Cube Root Rule is the most practical and beneficial method 
to expand the House. The greatest advantage it has over the 
other methods discussed here is that it is tied to the national 
population; as such, it is a dynamic formula that is able to 
respond to both increases and decreases in the population. The 
Wyoming Rule only considers the population of the smallest 
state, while the incremental approach and onetime expansion 
are not necessarily influenced by population. If population 
is considered under these approaches, it is only projected 
population figures. The Wyoming Rule, incremental approach, 
and onetime expansion are also incapable of responding to 
national population decreases without additional legislation. 
Because the Cube Root Rule automatically accounts for 
population changes, Congress would not need to enact any 
subsequent legislation. 

There is evidence that the Cube Root Rule creates the optimal-
sized legislature with regards to communication between 
lawmakers and communication between lawmakers and their 
constituents. Furthermore, the Cube Root Rule would put 
the size of Congress in-line with legislatures in other modern 
democracies.98

Congress is deeply polarized and gridlocked.99 Unsurprisingly, 
the vast majority of Americans disapprove of how it is 
working.100 Large scale reform is needed to make the House 
function how its architects at the Constitutional Convention 
intended. Tying the House’s membership to the population 
and allowing its size to automatically adapt after every census 
based on a predetermined formula would make the chamber 
more effective. Americans would receive better representation. 

98 Government at a Glance 2017, supra note 65. 

99 Mark Hay, Breaking: Congress Continues to Do Pretty Much Nothing, vice 
(July 5, 2018, 6:13 PM), https://www.vice.com/en_us/article/ev8gbk/why-
congress-cant-get-anything-done-in-2018.

100 Congress and the Public, supra note 54. 
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Smaller districts would allow a higher proportion of the districts’ 
residents to meaningfully and productively interact with their 
representatives and their staffs. At the same time, the Cube 
Root Rule would allow the chamber to function efficiently; 
it would prevent unwieldy expansion by eventually slowing 
its rate of growth. And the automatic nature of the of Cube 
Root Rule approach would spare Congress and the public 
contentious debates over House expansion every decade. Such 
debates might often end without any agreement. After all, it 
was disagreement over expansion that stilted the chamber’s 
growth over a century ago. The House must grow again, and the 
Cube Root Rule provides the most practical and effective way to 
make it happen.

2. The Legislative Proposal

The Constitution grants the legislative branch the power 
to determine House size and apportionment. Thus, we 
recommend legislation repealing the Permanent Apportionment 
Act of 1929 and directing that the size of the whole Congress 
be determined by the cubed root of the nation’s population 
following each decennial census. Under this proposal, the size 
of both the House and Senate would be equivalent to the cube 
root of the population. This legislation should be approved in 
time for it to be implemented immediately after the completion 
of the 2020 census. 

House expansion could be achieved through constitutional 
amendment, but we recommend using a statute given 
the urgency of reforming the House and the difficulty of 
amending the Constitution. Over 11,000 amendments have 
been proposed, but only 27 have been enacted.101 Passing a 

101 Eric Posner, The U.S. Constitution is Impossible to Amend, slaTe (May 5, 2014, 
4:22 PM), https://slate.com/news-and-politics/2014/05/amending-the-
constitution-is-much-too-hard-blame-the-founders.html.

new law would be easier, especially considering that winning 
the required approval of three-fourths of states for an 
amendment102 would be challenging when small states would 
likely oppose House expansion.103 

3. Public Knowledge and Support 

Lawmakers are unlikely to address House expansion without 
strong public support, and right now, that support is weak. 
A recent study on House expansion gauged respondents 
reactions to three objectives of House expansion: (1) decreasing 
constituency size, (2) preventing loss of seats by states, and 
(3) allowing for more women and minorities to serve in the 
chamber.104 None of these objectives taken alone led a majority 
of respondents to support increasing the House’s size.105 But 
when the supportive responses across the three questions were 
totaled, 55% of respondents favored expansion.106 These results 
suggest there is room for large public support for expanding the 
House if proponents rely on a range of arguments designed to 
appeal to large cross section of the public.107 The nine reasons 
for expansion discussed in Part II would be a good place for 
advocates to start. Supportive lawmakers should address the 
topic at town halls and in other settings where they interact 
with their constituents. Members of the general public who 
support expansion could advocate on social media and write 
op-eds and letters to newspapers. 

102 u.s. coNsT. art. V. 

103 FairvoTe, more memBers, more voices, supra note 76, at 16.

104 Brian Frederick, The People’s Perspective on the Size of the People’s House, 41 
PS: pol. sci. & pol. 329, 330 (2008).

105 Id. at 332. 

106 Id. at 332-33. 

107 Id. at 333. 
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IV. Drawing Districts for an Expanded House
that both involved challenges to partisan gerrymandering of 
congressional districts.115 The lawmakers who created the 
districts at issue in both cases made no secret of their intention 
to draw lines that benefited their parties. In the North Carolina 
case, a Republican state legislator stated “I think electing 
Republicans is better than electing Democrats. So I drew this 
map to help foster what I think is better for the country.”116

But the Court held that partisan gerrymandering presented a 
political question that it did not have jurisdiction to resolve.117 
Its 5-4 decision asserted that it was impossible to create a 
constitutional standard for determining when gerrymandering 
was excessively partisan.118 The Court reasoned that regulating 
partisan gerrymandering was best left to the state legislatures 
and Congress.119

B. The Need to End Gerrymandering 
With a solution from the federal courts out of reach, a legislative 
solution to partisan gerrymandering becomes increasingly 
necessary. Congress needs to pass a law dramatically changing 
the way districts are drawn. 

Lawmakers will always have a natural incentive to help their 
parties through gerrymandering, while advances in technology 
are going to make gerrymandering worse in the future. Voting 
and voter registration data has become easily accessible, and 
predictive algorithms have gotten better at forecasting election 
results for proposed district maps, allowing state legislators to 
gerrymander their district maps with more precision.120

Partisan gerrymandering has broad consequences for 
America’s democratic process. The most blatant is the 
disproportionate representation of populations in Congress 
and state legislatures. North Carolina’s congressional district 
map, for example, resulted in 77% of the congressional seats 
being won by Republican candidates in the 2018 election, even 
though only 50% of North Carolina voters voted for Republican 
candidates.121 

115 Rucho v. Common Cause, 139 S. Ct. 2484, 2491 (2019).

116 Id. at 2491.

117 Id. 2506-07.

118 Id. at 2507.

119 See id. at 2507-08.

120 Jordan Ellenberg, How Computers Turned Gerrymandering Into a Science, N.y. 
Times (Oct. 6, 2017), https://www.nytimes.com/2017/10/06/opinion/
sunday/computers-gerrymandering-wisconsin.html.

121 North Carolina Election Results, Wash. posT, https://www.washingtonpost.
com/election-results/north-carolina/ (last updated Apr. 6, 2019).

House expansion is an important step in returning to the 
representative democracy the framers envisioned. Expansion, 
however, is not the only step that should be taken. The drawing 
of new district lines that would accompany an expansion of 
the House presents an opportunity to address the widespread 
and persistent use of partisan gerrymandering. In this Part, 
we propose a second reform: the use of the primary allocation 
method of districting. 

A. Background
Gerrymandering is a practice as old as America. The phrase 
“gerrymandering” dates back to 1812, from a political cartoon 
mocking a Massachusetts state legislative district drawn 
by Governor Elbridge Gerry to benefit his political party.108 
Through the present day, gerrymandering has existed in 
nearly every state in the union. For decades, the practice 
went largely unregulated. The Supreme Court refused to hear 
gerrymandering cases until its 1962 decision in the landmark 
case Baker v. Carr.109

Baker held that a challenge to a Tennessee state legislative 
district map, which had not been updated since 1901, presented 
a claim the courts could decide.110 The state’s population 
distribution had changed so significantly in six decades that 
districts in predominately African-American urban areas had 
ten times more residents than districts in predominately white 
rural areas.111 On remand, the federal trial court in Tennessee 
held that the districts violated the Equal Protection Clause of 
the Fourteenth Amendment.112 In 1964, the Supreme Court 
extended the “one person, one vote” principle to the drawing 
of congressional districts, holding in Wesberry v. Sanders that 
malapportioned districts within a state were unconstitutional.113 
The Court has also invalidated district maps that racially 
discriminate.114 

But these holdings have done little to prevent states from 
continuing to engage in partisan gerrymandering. And the 
Court has now ruled that partisan gerrymandering is beyond 
the federal courts’ reach. In June 2019, the Court decided 
two cases: one from Maryland and one from North Carolina 

108 elmer cummiNgs griFFiTh, The rise aNd developmeNT oF The gerrymaNder 72-73 
(1907).

109 Baker v. Carr, 369 U.S. 186 (1962).

110 Id.

111 Id. at 192.

112 206 F. Supp. 341 (M.D. Tenn. 1962).

113 376 U.S. 1 (1964).

114 See Wright v. Rockefeller, 376 U.S. 52 (1964); Gomillion v. Lightfoot, 364 
U.S. 339 (1960).
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Another consequence of gerrymandering, and our current 
congressional election format in general, is that it dilutes the 
number of “competitive” elections nationwide. This, in turn, 
results in lower total voter turnout. In 2018, there were 86 
congressional elections decided by ten percentage points or 
less.122 That is less than 20% of all congressional districts. In 
these 86 “competitive” elections, turnout was 16% higher 
than the 348 elections decided by more than ten percentage 
points.123 Voters have a greater incentive to turnout to vote 
when elections are more competitive, and voters feel like their 
vote has a greater impact on the outcome. If all congressional 
elections in 2018 had the same voter turnout as the competitive 
elections, there would have been more than 13.6 million 
additional votes cast nationwide. 

Gerrymandering also damages the country’s political climate 
and public trust in democratic institutions. A lack of fair 
representation causes voters in gerrymandered districts 
to become less engaged in democratic processes because 
they feel their involvement in politics does not matter. It also 
worsens political polarization because voters of a minority 
political party resent the majority party for diluting their 
representation in Congress and the state legislature. 

C.  Recent Proposed Gerrymandering 
Solutions

Several proposed solutions to gerrymandering have been 
recently implemented or proposed by several states.

1. Independent Commissions

There are currently only six states in the country that draw 
district maps using independent commissions: Alaska, 
Arizona, California, Idaho, Montana, and Washington.124 All 
of these states but Alaska appoint their commissioners using 
a bipartisan method.125 Montana has only one congressional 
district and uses their independent commission to draw the 
state legislature district map.126 These states have 76 of the 435 
congressional seats, meaning independent commissions draw 
less than a fifth of districts nationwide.127 

122 Forecasting the Race for the House, FiveThirTyeighT, https://projects.
fivethirtyeight.com/2018-midterm-election-forecast/house/ (updated 
Nov. 6, 2018).

123 Id.

124 Justin Levitt, Who Draws the Lines, all aBouT redisTricTiNg, loy. l. sch., http://
redistricting.lls.edu/who.php.

125 Id.

126 Directory of Representatives, u.s. house oF represeNTaTives, https://www.
house.gov/representatives.

127 Id.

The Supreme Court upheld the constitutionality of independent 
commissions drawing congressional district maps in 
Arizona State Legislature v. Arizona Independent Redistricting 
Commission.128 The Court ruled that Article I, Section 4, which 
requires the “Time, Place, and Manner” of elections to be 
prescribed by the state legislatures, was broad enough to 
permit states to designate districting powers to independent, 
unelected bodies.129

Additionally, legislation passed in the House in 2019 would 
require states to use 15-member independent commissions 
to draw district lines.130 The Supreme Court has indicated that 
such a requirement is within Congress’ authority.131

Independent commissions have not been implemented in 
enough states for a comprehensive evaluation of their efficacy 
and fairness. But in states where they are used, the results 
are mixed. In Arizona and Washington, with nine and ten 
congressional districts respectively, the congressional districts 
won by each party in 2018 closely resemble the percentage 
of votes won by each party in those states.132 In California, 
however, the congressional seats won in 2018 do not closely 
resemble the percentage of votes won by each party. The 
Democratic Party won 66% of all votes cast in 2018 but won 
87% of the congressional districts in the state.133 This is an 
example of the flaw in independent commissions. While 
independent commissions result in fairer districts that both 
parties are happy with, they ultimately do not guarantee that 
the results of elections will accurately represent the people 
in those states. This is mostly caused by the first-past-the-
post electoral systems used in most states, but independent 
commission district drawing is still a tepid solution to a bigger, 
more fundamental problem. 

2. Proportional Districting

Proportional districting draws electoral districts and/or 
allocates seats in a legislature based on the percentage of 
votes parties receive in elections. This districting method was 
first devised by John Stuart Mill in the 19th century134 and has 
since been adopted in 87 countries, but not in any state in 
the U.S. Proportional districting’s most significant advantage 
is that it is much more responsive to the voting preferences 

128 135 S. Ct. 2652 (2015).

129 Id. at 2673.

130 For the People Act of 2019, H.R. 1, 116th Cong., §§ 2401, 2411 (2019). 

131 See Rucho, 139 S. Ct. at 2495.

132 Forecasting the Race for the House, supra note 124.

133 Id.

134 See JohN sTuarT mill, coNsideraTioNs oN represeNTaTive goverNmeNT (1861).
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of the electorate from one election to another. Proportional 
representation would minimize wasted votes, uncompetitive 
districts, and “would make it impossible for one party to have a 
monopoly on the seats in a district.”135 

The most common type of proportional districting, the party list 
system, has large disadvantages. In a party list system, voters 
cast ballots for a party and seats are allocated based on the 
percentage of the votes each party gets.136 Voters cannot vote 
for a specific candidate, only for a group of candidates running 
under a particular party. Thus, the representatives sent to 
Congress or state legislatures would not be geographically tied 
to the voters they represent. It is important for representatives 
to have geographic ties to their constituencies to help ensure 
they will advocate for the needs of the people in the area of a 
state they represent, especially if those needs are unique and 
specific to that area. 

3. Multi-Member Districting

Multi-member districts (MMDs) are districts that send two 
or more representatives to Congress or the state legislature. 
These districts are drawn larger than single-member districts 
to accommodate multiple members. Currently, no states use 
MMDs to elect members to Congress, but ten states use 
MMDs to elect members to their state legislatures.137 There 
are several advantages to MMDs. MMDs make it harder to 
gerrymander and easier for third party candidates to be elected. 
They also promote challenges to incumbents and increase the 
ideological diversity of district representatives. 

But MMDs raise constitutional issues and may not be 
compatible with the Voting Rights Act. Federal law has required 
congressional districts to be single-member since 1842.138 The 
Supreme Court has not held multi-member state districts to 
be per se unconstitutional but it has affirmed a preference for 
single-member districts.139 The Court has invalidated MMDs 

135 Douglas J. Amy, How Proportional Representation Would Finally Solve Our 
Redistricting and Gerrymandering Problems, FairvoTe, https://www.fairvote.
org/how_proportional_representation_would_finally.

136 Matthew Yglesias, The Real Fix for Gerrymandering is Proportional 
Representation, vox (Nov. 6, 2017), https://www.vox.com/policy-
and-politics/2017/10/11/16453512/gerrymandering-proportional-
representation.

137 Karl Kurtz, Changes in Legislatures Using Multimember Districts After 
Redistricting, ThickeT aT sT. legislaTures (Sept. 11, 2012), https://ncsl.
typepad.com/the_thicket/2012/09/a-slight-decline-in-legislatures-using-
multimember-districts-after-redistricting.html.

138 The 1842 Apportionment Act, FairvoTe, http://archive.fairvote.org/library/
history/flores/apportn.htm.

139 Connor v. Williams, 404 U.S. 549, 551-52 (1972).

for state legislatures when it produces discriminatory results 
in violation of the Fourteenth Amendment and the Voting 
Rights Act, regardless of discriminatory intent.140 Using multi-
member congressional districts would require a new federal 
law, and might require an amendment to the Constitution if 
they violate the “one person, one vote” rule applied by the 
Court in evaluating gerrymandering violations of the Fourteenth 
Amendment.141 Therefore, creating a constitutionally acceptable 
MMD plan for Congress would be complicated and perhaps 
impractical. 

D. Primary Allocation Proposal
The solutions to gerrymandering discussed above have many 
benefits, and each are preferable to most of the current 
approaches to drawing congressional and state legislative 
districts. However, as discussed, each proposal has drawbacks. 
We endorse a new districting proposal that borrows elements 
from each of the proposals discussed in the prior section. 
Our proposal, Primary Allocation, would effectively end 
gerrymandering, promote more competitive elections, and 
increase the importance of each American’s vote in nearly every 
state and district in the country. 

1. How Primary Allocation Would Work

Primary Allocation would require two election rounds, a primary 
election and general election. The primary election would take 
place a few months before the general election. All candidates 
would be required to declare for the election and with a political 
party before the primary election. The primary election would 
be open to the entire state, and voters would select their 
preferred political parties, not candidates. Congressional and 
state legislative districts would then be allocated to political 
parties in proportion to their share of the vote. Each state’s 
political party that received multiple districts would draw 
district maps across the entire state for the general election. 
With each political party having its own, separate district maps 
for the whole state, districts would vary in geographic size and 
shape and would overlap with district maps drawn by other 
political parties. Political parties allocated one district would 
have an at-large district representing the entire state. 

140 Thornburg v. Gingles, 478 U.S. 30, 35 (1986).

141 Reynolds, 377 U.S. at 558. 
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The candidates chosen to represent the districts allocated 
to each political party would be determined by the general 
election. The general election would have declared candidates 
campaigning against members of their own party in their 
corresponding party districts. Only declared candidates from 
political parties that had been allocated districts from the 
primary election would be eligible to run in the general election. 
Similarly, voters in the general election would be eligible to 
vote only for the candidates of the party they supported in the 
primary election. Thus, candidates and voters who ran for or 
voted for political parties who are not allocated any districts 
would be barred from running or voting in the general election. 
The general elections for each eligible party would happen 
concurrently. With the districts allocated proportionately, the 
population of each party’s district would be similar in size to 
each other, but different in geographic size. 

2. Primary Allocation in Practice

To illustrate how Primary Allocation would work in practice, 
we will use a sample “State X” for examples. If State X has four 
congressional districts, that means there will be five possible 
electoral outcomes:

Democratic Seats Republican Seats

4 0

3 1

2 2

1 3

0 4

With five possible electoral outcomes, the vote percentage 
thresholds to determine allocation of seats in the primary 
election will be divided into fifths:

Seats Percentage

4 >80%

3 >60%

2 >40%

1 >20%

0 <20%

Suppose in State X’s primary election, the Democratic Party 
receives 65% of the vote and the Republican Party receives 
35% of the vote. The resulting congressional district maps for 
the general election could resemble something like this:

The Republican Party is allocated one at-large congressional 
district, and the 35% of voters for the Republican Party from 
the primary election will participate in the one general election 
between the Republican candidates. The Democratic Party is 
allocated three congressional districts, and the 65% of voters 
for the Democratic Party from the primary election will vote 
in the general election between the Democratic candidates 
running in their respective districts. The Democratic Party is 
free to draw their three districts whichever way they choose, so 
long as the districts are roughly equal in population. 

Suppose there is a third party in State X who receives a 
significant number of votes in the primary election. If the results 
in the primary election leave the Democratic Party with 50% 
of the vote, the Republican Party with 32%, and the Libertarian 
Party with 18%, only three of the four district allocation 
thresholds have been reached by the parties combined, with 
one district outstanding. In such a scenario, the outstanding 
district will be allocated to the political party that is closest 
to their next district threshold. Here, the Libertarian Party is 
closest to their next threshold (20%), so the one outstanding 
district will be allocated to it, with two districts for the 
Democratic Party and one for the Republican Party.

3. Applying Primary Allocation to 2018 Election

Now we will examine how Primary Allocation would impact 
political representation when applied to a real-world scenario. 
The table below compares the results of the 2018 congressional 
election by state, and how the results would have changed 
under a Primary Allocation system. 

The total number of seats awarded to each party would not 
be much different than the actual results from the election, 
with only an eight-seat partisan shift. However, Primary 
Allocatoin would flip the party that controlled 66 congressional 
seats across 36 states. This would change the congressional 
representatives of about 50 million Americans.
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State Dem % Rep % Dem ‘18 Seats Rep ‘18 Seats Dem PA Seats Rep PA  Seats Change

AL 41 59 1 6 3 4 D +2

AK 47 53 0 1 0 1 -

AZ 50 48.7 5 4 5 4 -

AR 35 62.6 0 4 1 3 D +1

CA 66 32.6 46 7 35 18 R +11

CO 53 43 4 3 4 3 -

CT 62 38 5 0 3 2 R +2

DE 65 35 1 0 1 0 -

FL 47 52 13 14 13 14 -

GA 48 52 9 5 7 7 D +2

HI 75 23 2 0 2 0 -

ID 35 62 0 2 1 1 D +1

IL 60 39 13 5 11 7 R +2

IN 44 55 2 7 4 5 D +2

IA 51 47 3 1 2 2 R+1

KS 44 54 1 3 2 2 D +1

KY 39 50 1 5 2 4 D +1

LA 38 57 1 5 2 4 D +1

ME 53 39 2 0 1 1 R+1

MD 65 32 7 1 5 3 R +2

MA 78 20 9 0 7 2 R +2

MI 52 45 7 7 7 7 -

MN 55 44 5 3 5 3 -

MS 42 50 1 3 2 2 D +1

MO 43 55 2 6 3 5 D +1

MT 46 51 0 1 0 1 -

NE 38 62 0 3 1 2 D +1

NV 51 46 3 1 2 2 R+1

NH 55 44 2 0 1 1 R+1

NJ 60 39 11 1 7 5 R +4

NM 58 38 3 0 2 1 R+1

NY 67 31 21 6 18 9 R +3

NC 48 50 3 10 6 7 D +3

ND 36 60 0 1 0 1 -

OH 47 52 4 12 8 8 D +4

OK 36 62 1 4 2 3 D +1

OR 57 38 4 1 3 2 R+1

PA 55 45 9 9 10 8 D +1

RI 65 35 2 0 1 1 R+1

SC 44 54 2 5 3 4 D +1

SD 36 60 0 1 0 1 -

TN 39 59 2 7 3 6 D +1

TX 47 50 13 23 17 19 D +4

UT 36 59 1 3 1 3 -

VT 69 26 1 0 1 0 -

VA 56 43 7 4 6 5 R+1

WA 63 35 7 3 6 4 R+1

WV 41 58 0 3 1 2 D +1

WI 53 46 3 5 4 4 D +1

WY 30 64 0 1 0 1 -

Total 239 196 231 204 R +8

Source: Forecasting the Race for the House, supra note 124.
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4. Effects and Future Elections

The most important effect of Primary Allocation on future 
elections is that it would end partisan gerrymandering. This 
districting method makes it impossible for parties to dilute 
votes from the rival political party because political parties can 
only draw their own districts. Parties could still draw districts 
to protect long-term incumbents from challengers within their 
own party. But all districts would be required to be similar in 
population size and to comply with the Voting Rights Act, so 
district map manipulation would be of little concern when it 
comes to partisan and ideological representation. Coupled 
with the proposed expansion of the size of the House of 
Representatives, Primary Allocation will help elected Congress 
members be more personalized and accurately representative 
to the voters in each district. 

Primary Allocation would also greatly increase turnout by 
making almost all congressional and state legislative elections 
much more competitive. The primary elections would be 
competitive even in highly partisan states. Voters would be 
highly incentivized to vote in primary elections because those 
elections would determine how many congressional seats 
their political party would be awarded for the general election. 
Third-party voters would also have a strong incentive to 
turnout because their party might have a realistic chance at 
securing a seat in Congress. There are no third-party politicians 
in Congress after the 2018 election; Primary Allocation 
would likely change that and give third-party voters greater 
representation. 

Voters of all parties in all areas of the country will have much 
greater incentives to turnout to vote in the general elections 
as well. In 2018, more than 80% of congressional elections 
were decided by double-digit percentages. The results of such 
elections are essentially pre-determined before any votes 
are cast due to the partisan make up of the districts. This 
gives voters in these districts much less incentive to vote. 
Under Primary Allocation, the partisanship of a particular 
geographic area would not pre-determine the winners of each 
district’s general election because the races would be between 
candidates from the same party.

A concern raised by the Primary Allocation system is the 
practicality of adding an additional election day for every two-
year election cycle. While the additional cost would surely be 
worth it for the improvement over the current election method, 
online voting could alleviate the increase in costs. Countries 

like South Korea142 and Switzerland143 have already begun using 
online voting, and West Virginia successfully tested online 
voting using blockchain technology in the 2018 election.144 
Recent trends point towards fully secure online voting being 
possible in the near future, which would make holding two 
election days per election cycle much more viable. 

Another possible concern with Primary Allocation is its 
constitutionality and conformity with the Voting Rights Act. Any 
legislation to enact Primary Allocation districting should contain 
requirements to comply with the Voting Rights Act relating to 
equality in district population and representation of minority 
groups. Although Primary Allocation would permit multiple 
district maps drawn for each state, the format for drawing 
these districts would be nearly the same as the current format, 
so there is nothing about Primary Allocation that is inherently 
incompatible with the Voting Rights Act.

There is also nothing about Primary Allocation that is inherently 
unconstitutional. It complies with the “one person, one vote” 
rule established in Reynolds v Sims.145 It maintains single-
member districts that the Supreme Court has previously 
held it prefers over multi-member districts, and proportional 
representation has never been declared unconstitutional. In 
fact, proportional representation is more fundamentally aligned 
with equal protection under the Fourteenth Amendment, so any 
challenge to Primary Allocation based on its use of proportional 
representation is unlikely to be struck down as unconstitutional.

E.  A Legislative Answer to a Persistent 
Problem

Legislation can be passed at the state and federal level to 
implement Primary Allocation. But the political benefits 
of gerrymandering would likely disincentivize many state 
lawmakers from changing the current districting rules. To 
ensure access to Primary Allocation elections in all states, a 
congressional districting amendment to the constitution is 
needed.

142 Tim Meisburger, Korean Elections: A Model of Best Practice, The asia FouNd. 
(Apr. 20, 2016), https://asiafoundation.org/2016/04/20/korean-
elections-a-model-of-best-practice/.

143 Susan Misicka, Hackers Wanted for Swiss E-Voting System, sWissiNFo (Feb. 14, 
2019), https://www.swissinfo.ch/eng/intrusion-test_hackers-wanted-for-
swiss-e-voting-system/44753278.

144 Aaron Mak, West Virginia Introduces Blockchain Voting App for Midterm 
Election, slaTe (Sep. 25, 2018), https://slate.com/technology/2018/09/
west-virginia-blockchain-voting-app-midterm-elections.html.

145 377 U.S. at 587.
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Each House member currently represents, on average, about 
750,000 constituents. With an ever-increasing population, 
this number can only grow. At what point is each individual’s 
representation so diluted that he or she has no meaningful 
say in Congress? At what point do the responsibilities of 
over-grown districts simply become too much to bare for 
House members? The 435-member cap on the House of 
Representatives should not persist. The House should be 
expanded in a measured, formulaic manner that responds 

changes in the national population. Thus, Congress should 
codify the Cube Root Rule as soon as possible to address the 
multitude of issues that decades of inaction have caused. 
The framers vision cannot be realized in the modern world, 
however, without addressing the ever-present use of partisan 
gerrymandering. Congress needs to allow for a new districting 
model—Primary Allocation—in its elections. Only then will the 
country have a chance of reclaiming the People’s House. 

Conclusion






