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Who Makes ESG?: Understanding Stakeholders in the ESG Debate 
Speaker Bios 

Stephanie Betts 
Investment Specialist, M&G Investments 
Stephanie Betts joined M&G in January 2018 as Investment Specialist for the Income team 
focusing on M&G Pan European Dividend Fund, M&G European Select Fund, M&G Dividend 
Fund and M&G UK Select Fund. She joined from Citigroup (after an extended maternity leave) 
where she was managing the European equities desk selling to French and a selection of UK 
institutional accounts. Stephanie began her career as a securities regulation lawyer with Sullivan 
& Cromwell (New York) before transferring to Lehman Brothers in investment banking (New 
York), and equities sales (London). Thereafter, she joined JP Morgan and latterly Citigroup. 
Stephanie graduated from New York University School of Law with a Master’s Degree (LLM) 
in Corporate Taxation & Securities Regulations and holds an MBA in Corporate Taxation and 
Finance from the Institute of Political Sciences in Paris and a Law Degree in Corporate Law & 
Tax from the University of Paris II–Assas. 

Lorenzo Corte 
Partner, Skadden, Arps, Meagher & Flom LLP 
Lorenzo Corte is co-head of the London M&A Group and concentrates in cross-border mergers 
and acquisitions, including contested takeovers, private sales and acquisitions, private equity 
transactions and joint ventures. 

Mr. Corte has acted on a number of complex and/or contested takeover assignments and trans-
Atlantic transactions, including: 
- Adevinta ASA in its US$9.2 billion acquisition of eBay Classifieds Group from eBay Inc.;
- Intel Corporation’s US$15.3 billion acquisition of Mobileye N.V.;
- Konecranes’ proposed all-stock merger with Terex Corporation (NYSE) and its subsequent
acquisition of a division of Terex;
- VimpelCom’s (now VEON) US$30 billion exchange offer for OJSC VimpelCom and simul- 
taneous business combination with CJSC Kiyvstar G.S.M.; and
- Arcelor in the US$22.8 billion unsolicited bid by Mittal Steel Company NV and their subse- 
quent US$33.8 billion merger.

Mr. Corte represents strategic investors in connection with cross-border acquisitions, sales of 
privately owned companies and assets, and joint ventures in Europe, the Middle East, Africa, the 
United States and the CIS region. He has completed transactions for, among others, Anheuser-
Busch, Cinépolis, Danaher Corporation, Engen/Petronas, ExxonMobil Corporation, Kellogg 
Company, Moody’s Corporation, Mylan, NTT DoCoMo, Nomura, ST Microelectron-ics N.V., 
Valeant Pharmaceuticals International and Validus Holdings. 

He regularly acts for financial sponsors on their investments and divestments in Europe, 
including The Blackstone Group, Investindustrial, Silver Lake Partners, DH Private Equity, Ares 
Life Sciences (Mr. Bertarelli), Teseo Capital (Mr. Ferrero) and LetterOne, for which he has 
completed a number of transactions in the technology, energy and retail sectors. 



Mr. Corte also heads Skadden’s Italian practice that repeatedly has been named as TopLegal’s 
Best Italian Desk. His experience in M&A transactions representing Italian parties includes 
acting for Assicurazioni Generali S.p.A., Brembo S.p.A., Fabbrica Italiana Lapis ed Affini  
S.p.A., Gentium S.p.A., Luxottica Group S.p.A. and the Ministry of Treasury of the Republic of 
Italy. 
 
Mr. Corte lectures and participates in seminars related to his practice and is an adjunct professor 
in M&A at Ohio State University School of Law. He is recommended as a leading individual in 
Chambers Global, IFLR1000, Best Lawyers in the UK, Chambers Europe and Chambers UK, 
which cites sources describing Mr. Corte as “instrumental in devising some incredibly innovative 
structuring” and stating “I would bet the bank on him.” 
 
 
Lisa M. Fairfax 
Director of the GW Corporate Law and Governance Initiative and Alexander Hamilton 
Professor of Business Law, George Washington University Law School 
Lisa M. Fairfax is the Alexander Hamilton Professor of Business Law and the Founder and 
Director of the Corporate Law and Governance Initiative at the George Washington University 
Law School.  A sought-after speaker both nationally and internationally, Professor Fairfax's 
research and scholarly interests include matters related to corporate and board governance, board 
fiduciary duties, board-shareholder engagement, board composition and diversity, shareholder 
activism, affinity fraud, and securities fraud.  In addition to her many law review articles and 
book chapters, Professor Fairfax has authored a text book entitled, Business Organizations: An 
Integrated Approach, published by Foundation Press as well as a book entitled, "Shareholder 
Democracy: A Primer on Shareholder Activism and Participation."  In 2019, Professor Fairfax’s 
article on financial literacy in securities law was voted one of the top ten securities law articles of 
2019 by corporate and securities law scholars in the field.  In 2017, the Business Associations 
Section of the American Association of Law Schools (“AALS”) awarded Professor Fairfax the 
“Outstanding Mentor Award” in recognition of her scholarship and commitment to mentoring 
others in the profession.  In 2016, the Minority Group Section of the AALS awarded Professor 
Fairfax the “Trailblazer Award” in recognition of her teaching and scholarly contributions to the 
profession.  Professor Fairfax teaches courses in the business area including Corporations, a 
Securities Law Seminar, and Contracts. In 2019, Professor Fairfax was voted “Professor of the 
Year” by the GW Law School students.   
 
In 2015, President Barack Obama nominated Professor Fairfax to serve as a Commissioner of the 
Securities and Exchange Commission (“SEC”). The Senate Banking Committee approved her 
nomination just prior to the presidential election of 2016, but it expired at the end of the Obama 
administration before receiving a Senate floor vote.   Professor Fairfax served as a member of the 
Investor Advisory Committee of the SEC for five years.  Professor Fairfax is also a former 
member of both the National Adjudicatory Council of the Financial Industry Regulation 
Authority (“FINRA”) and the NASDAQ Market Regulation Committee of FINRA. 
 
Professor Fairfax is a member of the Advisory Group for the American Law Institute (“ALI”) 
Restatement of Law, Corporate Governance, and of the SEC Historical Society Board of 
Advisors.  Professor Fairfax is Chair of the Board of Georgetown Day School, an independent 



K-12 school in Washington, D.C., and a member of the board of DirectWomen, an organization 
aimed at increasing public company board diversity.  Professor Fairfax is a former member of 
the Committee on Corporate Laws of the Business Law Section of the American Bar 
Association, which Committee has jurisdiction over the Model Business Corporation Act.   
 
Professor Fairfax is a former chair of the both the Securities Regulation Section and the Business 
Associations Section of the AALS. Prior to joining the GW Law faculty, Professor Fairfax was a 
Professor of Law and Director of the Business Law Program at the University of Maryland 
School of Law.  Before entering academia, Professor Fairfax practiced corporate and securities 
law with the law firm of Ropes & Gray LLP in Boston and the District of Columbia. Professor 
Fairfax graduated from Harvard Law School and Harvard College with honors. 
 
Sean J. Griffith 
T.J. Maloney Chair in Business Law and Professor of Law, Fordham University School of 
Law 
Professor Griffith is an expert in corporate and securities law. He has taught at the University of 
Connecticut School of Law and at the University of Pennsylvania Law School. A graduate of 
Sarah Lawrence College, Professor Griffith received his law degree magna cum laude from the 
Harvard Law School, where he was an editor of the Harvard Law Review and a John M. Olin 
Fellow in Law and Economics. Prior to entering academia, Professor Griffith worked as an 
associate in the corporate department of Wachtell, Lipton, Rosen & Katz in New York, focusing 
on public company mergers and acquisitions. 
 
Professional Affiliations 
American Law and Economics Association 
 
Education 
HARVARD LAW SCHOOL, JD, magna cum laude, 2000 
SARAH LAWRENCE COLLEGE, BA, 1996 
UNIVERSITÉ DE PARIS VII, Spring 1996 
 
 
Carmen X. W. Lu 
Associate, Wachtell, Lipton, Rosen & Katz 
Carmen X. W. Lu is an associate in Wachtell Lipton’s Corporate Department. 
 
Carmen received a B.A. summa cum laude in Political Science from Yale University in 2012, 
where she was a member of Phi Beta Kappa and received the Arthur Twining Hadley Prize as 
the highest ranking graduate.  She received her J.D. from Yale Law School in 2016, where she 
was articles and essays editor of the Yale Law Journal and executive editor of the Yale Journal 
on Regulation. 
 
Education 

 



Yale University, B.A. 2012, summa cum laude, Phi Beta Kappa 
Yale Law School, J.D. 2016, (Executive Editor, Yale Journal on Regulation; Articles and Essays 
Editor, Yale Law Journal) 
 
Recent Publications 

 
The Other “S” in ESG: Building a Sustainable and Resilient Supply Chain, in Harvard Law 
School Forum on Corporate Governance, August 14, 2020. 
Spotlight on Boards, in Harvard Law School Forum on Corporate Governance, July 18, 2020. 
GAO Report Highlights Dearth of Comparable, Decision-Useful ESG Disclosures; Senator 
Warner Seeks Task Force on ESG Metrics, in Harvard Law School Forum on Corporate 
Governance, July 17, 2020. 
Market Trends 2019/20: Proxy Enhancements, in Lexis Practice Advisor, July 2020. 
Market Trends 2019/20: Shareholder Proposals, in Lexis Practice Advisor, July 2020. 
DOL Proposes New Rules Regulating ESG Investments, in Harvard Law School Forum on 
Corporate Governance, July 7, 2020. 
Using ESG Tools to Help Combat Systemic Racism and Injustice, in Harvard Law School 
Forum on Corporate Governance, NYU Law School’s Blog on Corporate Compliance and 
Enforcement, and Columbia Law School’s Blog on Corporations and the Capital Markets, June 
2020. 
ESG in the Mainstream: S&P Global, Northern Trust and T. Rowe Price Expand ESG Analytics; 
Sell Side Analysts Address ESG Concerns, in Harvard Law School Forum on Corporate 
Governance, May 29, 2020. 
Investor Advisory Committee Urges SEC to Advance Mandatory ESG Disclosures, in 
Compliance & Enforcement, a blog of NYU Law’s Program on Corporate Compliance and 
Enforcement, May 28, 2020. 
Reopening to a New Normal: Considerations for Boards, in Harvard Law School Forum on 
Corporate Governance, May 19, 2020. 
Key ESG Considerations in the Crisis, in Harvard Law School Forum on Corporate Governance, 
April 21, 2020. 
U.K. and EU Regulators Move Ahead on ESG Disclosures and Benchmarks, in Columbia Law 
School’s Blog on Corporations and the Capital Markets, April 16, 2020. 
ESG Disclosures and Litigation Concerns, in Harvard Law School Forum on Corporate 
Governance and Financial Regulation, April 7, 2020. 
Professor Bebchuk’s Errant Attack on Stakeholder Governance, in Harvard Law School Forum 
on Corporate Governance and Financial Regulation, March 4, 2020. 
ESG Disclosures – Considerations for Companies, in Harvard Law School Forum on Corporate 
Governance and Financial Regulation, March 3, 2020. 
 
 
David M. Silk 
Partner, Wachtell, Lipton, Rosen & Katz 
David M. Silk joined Wachtell, Lipton, Rosen & Katz in 1988 and became partner in the 
Corporate Department in 1995. His practice focuses on hostile and negotiated merger and 
acquisition transactions, private equity transactions, corporate governance, proxy contests, 



restructurings, joint ventures and securities laws. He represents public and private companies and 
private equity funds in a wide variety of industries. 
 
Mr. Silk is a graduate of the University of Pennsylvania School of Law, where he was a member 
of the editorial board of the University of Pennsylvania Law Review and the Order of the 
Coif.  He has lectured frequently on governance and transactional topics and has served as an 
adjunct faculty member at the University of Pennsylvania Law School teaching a course on 
mergers and acquisitions.  Mr. Silk is a member of the Corporate Laws Committee of the of 
the American Bar Association, a past chairman of the Corporation Law Committee of the 
Association of the Bar of the City of New York and a member of the Board of Advisors of the 
Institute for Law and Economics at the University of Pennsylvania. 
 
Education 

 
State University of New York at Albany, B.S. 1985, magna cum laude 
University of Pennsylvania Law School, J.D. 1988, cum laude, Order of the Coif (Member of the 
Editorial Board, University of Pennsylvania Law Review) 
 
Recent Publications 

 
The Other “S” in ESG: Building a Sustainable and Resilient Supply Chain, in Harvard Law 
School Forum on Corporate Governance, August 14, 2020. 
Going Dark: SEC Proposes Amendments to Form 13F; Would Significantly Reduce Already 
Limited Transparency of Activist Ownership, in Harvard Law School Forum on Corporate 
Governance, July 19, 2020. 
GAO Report Highlights Dearth of Comparable, Decision-Useful ESG Disclosures; Senator 
Warner Seeks Task Force on ESG Metrics, in Harvard Law School Forum on Corporate 
Governance, July 17, 2020. 
DOL Proposes New Rules Regulating ESG Investments, in Harvard Law School Forum on 
Corporate Governance, July 7, 2020. 
Using ESG Tools to Help Combat Systemic Racism and Injustice, in Harvard Law School 
Forum on Corporate Governance, NYU Law School’s Blog on Corporate Compliance and 
Enforcement, and Columbia Law School’s Blog on Corporations and the Capital Markets, June 
2020. 
Investor Advisory Committee Urges SEC to Advance Mandatory ESG Disclosures, in 
Compliance & Enforcement, a blog of NYU Law’s Program on Corporate Compliance and 
Enforcement, May 28, 2020. 
Reopening to a New Normal: Considerations for Boards, in Harvard Law School Forum on 
Corporate Governance, May 19, 2020. 
Key ESG Considerations in the Crisis, in Harvard Law School Forum on Corporate Governance, 
April 21, 2020. 
U.K. and EU Regulators Move Ahead on ESG Disclosures and Benchmarks, in Columbia Law 
School’s Blog on Corporations and the Capital Markets, April 16, 2020. 
ESG Disclosures and Litigation Concerns, in Harvard Law School Forum on Corporate 
Governance and Financial Regulation, April 7, 2020. 
Professor Bebchuk’s Errant Attack on Stakeholder Governance, in Harvard Law School Forum 



on Corporate Governance and Financial Regulation, March 4, 2020. 
ESG Disclosures – Considerations for Companies, in Harvard Law School Forum on Corporate 
Governance and Financial Regulation, March 3, 2020. 
The Coming Impact of ESG on M&A, in Harvard Law School Forum on Corporate Governance 
and Financial Regulation, February 20, 2020. 
Accelerating ESG Disclosure – WEF Task Force Releases Preliminary Framework Centered on 
Mainstream Reporting Aligned with UN Sustainable Development Goals, in Harvard Law 
School Forum on Corporate Governance and Financial Regulation, February 10, 2020. 
Accelerating ESG Disclosure – BlackRock Nudges Companies Toward a Common Standard 
(SASB + TCFD), in Harvard Law School Forum on Corporate Governance and Financial 
Regulation, January 18, 2020. 
 
 
Scott V. Simpson 
Partner, Skadden, Arps, Meagher & Flom LLP 
Scott Simpson is co-head of Skadden’s Global Transactions Practice* and a member of the 
firm’s Policy Committee. He has been based in London since 1990 and before that practiced law 
in Skadden’s New York office throughout the 1980s. Mr. Simpson advises clients on cross-
border mergers and acquisitions, including contested and hostile bids. He also has significant 
experience advising a variety of public companies on complex corporate governance issues. 
 
Mr. Simpson’s recent mandates include advising Konecranes plc on its US$1.28 billion acquisi-
tion of Terex Corporation’s material handling and port solutions unit; Nokia Corporation in its 
combination with Alcatel-Lucent; LetterOne Holdings S.A. in its US$5.8 billion acquisition of 
the oil and gas unit of RWE AG; Israel Corporation Ltd. in its spin-off of Kenon Holdings Ltd. 
into a separate, publicly traded company; and Colfax Corporation in its US$2.4 billion acquisi-
tion of Charter International plc. He also advised Outokumpu Oyj in its €2.8 billion acquisition 
of the Inoxum business unit from ThyssenKrupp AG, and the subsequent sale of ThyssenKrupp 
Acciai Speciali Terni S.p.A. and Outokumpu VDM GmbH to ThyssenKrupp AG; and Alfa-Ac-
cess-Renova in the US$56 billion sale of TNK-BP to Rosneft Oil Company. These latter three 
matters won IFLR’s M&A Deal of the Year awards for 2012, 2013 and 2014, respectively. 
He also advised Central European Distribution Corporation, one of the largest distributors of 
vodka in Russia and Poland, in connection with an initial PIPE investment by Roust Trading 
Limited and the subsequent restructuring of CEDC via a prepacked Chapter 11 filing. This 
transaction was recognised for its innovation, including Restructuring Deal of the Year at the 
2014 IFLR Americas awards and Global Finance Deal of the Year, Restructuring and 
Insolvency, Europe for 2013 as part of The American Lawyer 2014 Global Legal Awards. 
In 1999, Mr. Simpson represented Gucci in one of Europe’s most significant takeover defence 
case studies, successfully resisting a hostile takeover attempt by LVMH Moët Hennessy Louis 
Vuitton SA. He then advised Gucci in numerous acquisitions of European luxury goods 
companies, including its acquisition of Yves Saint Laurent. Mr. Simpson also advised Gucci and 
the company’s independent directors in connection with PPR’s (now Kering) 2004 successful 
public offer for all Gucci shares. 
 
In 2005, Mr. Simpson acted for Arcelor SA against an unsolicited US$22.8 billion bid from 
Mittal Steel N.V., and in the subsequent US$33.8 billion merger of Arcelor and Mittal in 2006. 



He also represented Mannesmann AG in the US$199 billion acquisition of Mannesmann by 
Voda-fone AirTouch Plc in 1999-2000. This transaction, which began as a hostile takeover, 
remains the largest corporate acquisition to date. Mr. Simpson lectures and participates in 
seminars on topics related to his practice, including those sponsored by the Practising Law 
Institute and the Ameri-can Bar Association. He is an adjunct professor at Ohio State 
University’s Moritz School of Law and is a regular guest lecturer at Harvard Law School and the 
Luxembourg University. He also has written and co-authored articles for, among other 
publications, The Business Lawyer. 
 
Mr. Simpson’s transactional experience has been profiled in The American Lawyer, Finan-cial 
Times, The Evening Standard and The Wall Street Journal. He also was named Transat-lantic 
Law Firm Leader of the Year at the Transatlantic Legal Awards in 2018. Mr. Simpson 
consistently is ranked among the top transaction lawyers in Europe according to merger-market 
data on the value of European M&A deals. He is one of the world’s leading M&A lawyers, 
according to the Chambers & Partners guides in the U.K., Europe and globally. He also was 
named in The Legal 500’s U.K. Hall of Fame in 2018, as a Market Leader for M&A in 
IFLR1000 2020 and recognized in Best Lawyers in the UK 2021 for M&A. 
 
 
Leo E. Strine, Jr. 
Of Counsel, Wachtell, Lipton, Rosen & Katz, Former Chief Justice of the Delaware 
Supreme Court, Michael L. Wachter Distinguished Fellow in Law and Policy at the 
University of Pennsylvania Carey Law School and Ira M. Millstein Distinguished Senior 
Fellow at the Ira M. Millstein Center for Global Markets and Corporate Ownership at 
Columbia Law School 

Leo E. Strine, Jr., is Of Counsel in the Corporate Department at Wachtell, Lipton, Rosen & 
Katz.  Prior to joining the firm, he was the Chief Justice of the Delaware Supreme Court 
from early 2014 through late 2019.  Before becoming the Chief Justice, he had served on the 
Delaware Court of Chancery as Chancellor since June 22, 2011, and as a Vice Chancellor 
since November 9, 1998. 
 
In his judicial positions, Mr. Strine wrote hundreds of opinions in the areas of corporate law, 
contract law, trusts and estates, criminal law, administrative law, and constitutional 
law.  Notably, he authored the lead decision in the Delaware Supreme Court case holding 
that Delaware’s death penalty statute was unconstitutional because it did not require the key 
findings necessary to impose a death sentence to be made by a unanimous jury. 
 
Mr. Strine holds long-standing teaching positions at Harvard and University of 
Pennsylvania, where he has and continues to teach diverse classes in corporate law 
addressing, among other topics, mergers and acquisitions, the role of independent directors, 
valuation, and corporate law theories.  He is a member of the American Law Institute, and 
currently serves as an advisor on the project to create a restatement of corporate law. 
Mr. Strine also serves as the Michael L. Wachter Distinguished Fellow in Law and Policy at 
the University of Pennsylvania Carey Law School, the Ira M. Millstein Distinguished Senior 
Fellow at the Ira M. Millstein Center for Global Markets and Corporate Ownership at 
Columbia Law School and a Senior Fellow of the Harvard Program on Corporate 

 



Governance.  From 2006 to 2019, Mr. Strine served as the special judicial consultant to the 
ABA’s Committee on Corporate Laws.  He also was the special judicial consultant to the 
ABA’s Committee on Mergers & Acquisitions from 2014 to 2019. 
 
Mr. Strine speaks and writes frequently on the subjects of corporate and public law, and 
particularly the impact of business on society, and his articles have been published in The 
University of Chicago Law Review, Columbia Law Review, Cornell Law Review, Duke 
Law Journal, Harvard Law Review, University of Pennsylvania Law Review, and Stanford 
Law Review, among others.  On several occasions, his articles were selected as among the 
Best Corporate and Securities Articles of the year, based on the choices of law professors. 
Before becoming a judge in 1998, Strine served as Counsel and Policy Director to Governor 
Thomas R. Carper, and had also worked as a corporate litigator at Skadden, Arps, Slate, 
Meagher & Flom from 1990 to 1992.  He was law clerk to Judge Walter K. Stapleton of the 
U.S. Court of Appeals for the Third Circuit and Chief Judge John F. Gerry of the U.S.  
 
District Court for the District of New Jersey.  Mr. Strine graduated magna cum laude from 
the University of Pennsylvania Law School in 1988, and was a member of the Order of the 
Coif.  In 1985, he received his Bachelor’s Degree summa cum laude from the University of 
Delaware and was a member of Phi Beta Kappa and a Truman Scholar. 
 
In 2000, Governor Carper awarded Mr. Strine the Order of the First State.  In 2002, 
President David Roselle of the University of Delaware presented him with the University’s 
Presidential Citation for Outstanding Achievement.  In 2006, he was selected as a Henry 
Crown Fellow at the Aspen Institute.  In 2019, he was awarded an honorary degree from 
Washington College in Chestertown, Maryland. 
 
Mr. Strine lives in Hockessin, Delaware with his wife Carrie, who is an occupational 
therapist at the DuPont Hospital for Children, and his two sons, James and Benjamin. 
 
Education 

University of Delaware, B.A. 1985, summa cum laude, Phi Beta Kappa, Truman Scholar 
University of Pennsylvania Law School, JD 1988, magna cum laude, Order of the Coif  
 
Recent Publications 

Caremark And ESG, Perfect Together: A Practical Approach To Implementing An 
Integrated, Efficient, And Effective Caremark And EESG Strategy, in John M. Olin Center 
For Law, Economics, and Business Discussion Paper No. 1037. Available on The Social 
Science Research Network Electronic Paper Collection. This paper is also available as 
Discussion Paper 2020-4 of the Harvard Law School Program on Corporate Governance and 
on Columbia Law School’s Blog on Corporations and the Capital Markets, August 3, 2020. 
Toward Fair Gainsharing and a Quality Workplace For Employees: How a Reconceived 
Compensation Committee Might Help Make Corporations More Responsible Employers and 
Restore Faith in American Capitalism, in Harvard John M. Olin Discussion Paper No. 1035 
and U of Pennsylvania, Institute for Law & Economics Research Paper No. 20-37. 



FORTHCOMING in The Business Lawyer (Winter 2020-2021). 
Development on a Cracked Foundation: How the Incomplete Nature of New Deal Labor 
Reform Presaged Its Ultimate Decline: A Response to Cueller, Levi, and Weingast, in 57 
Harv. J. on Leg. 67 (2020). 
Fiduciary Blind Spot: The Failure of Institutional Investors to Prevent the Illegitimate Use of 
Working Americans’ Savings for Corporate Political Spending, in The Harvard John M. Olin 
Discussion Paper Series: No. 1022, SSRN: https://ssrn.com/abstract=3304611 and 97 Wash. 
U. L. Rev. (forthcoming 2019).  
“Citizens United” as Bad Corporate Law, in 2019 Wis. L. Rev. 451. 
Made for this Moment: The Enduring Relevance of Adolf Berle’s Belief in a Global New 
Deal, in 42 Seattle U.L. Rev. 267 (2019). 
Fiduciary Principles and Delaware Corporation Law: Searching for the Optimal Balance by 
Understanding that the World is Not, in Oxford Handbook of Fiduciary Law (2018). 
Delaware’s Constitutional Mirror Test: Our Moral Obligation to Make the Promise of 
Equality Real: A Reflection on the Resegregation of Our Schools, in 17 Del. L. Rev. 97 
(2018). 
Perfectly Frank: A Reflection on Quality Lawyering in Honor of R. Franklin Balotti, in 72 
Bus. Law. 603 (2017). 
Corporate Power is Corporate Purpose I: Evidence from My Hometown, in 33 Oxford Rev. 
Econ. Pol’y 176 (2017). 
Corporate Power is Corporate Purpose II: An Encouragement for Future Consideration from 
Professors Johnson and Millon, in 74 Wash. & Lee L. Rev. 1165 (2017). 
Who Bleeds When the Wolves Bite?: A Flesh and Blood Perspective On Hedge Fund 
Activism and Our Strange Corporate Governance System, in 126 Yale L.J. 1870 (2017). 
Corporate Power Ratchet: The Court’s Role in Eroding “We The People’s” Ability to 
Constrain Our Corporate Creations, in 51 Harv. C.R.-C.L. L. Rev. 423 (2016). 
Criminal Justice and (a) Catholic Conscience, in 56 Santa Clara L. R. 631 (2016). 
Lessons for Luxembourg: Are Delaware and the Netherlands Examples You Can Emulate?, 
Cent Ans De Droit Luxembourgeois Des Societies (A Century of Luxembourg Company 
Law) 375 (2016). 
Originalist or Original: The Difficulties of Reconciling “Citizens United” with Corporate 
Law History, in 91 Notre Dame L. Rev. 877 (2016). 
Securing Our Nation’s Economic Future: A Sensible, Nonpartisan Agenda to Increase Long-
Term Investment and Job Creation in The United States, 71 Bus. Law. 1081 (2016). 
The Siren Song of Unlimited Contractual Freedom, in Research Handbook on Partnerships, 
LLCs, and Alternative Forms of Business Organizations (2015). 
The Soviet Constitution Problem in Comparative Corporate Law: Testing the Proposition 
that European Corporate Law is More Stockholder-Focused Than U.S. Corporate Law, in 89 
S. Cal. L. Rev. 1239 (2016). 
A Job Is Not a Hobby: The Judicial Revival of Corporate Paternalism and Its Problematic 
Implications, in 41 J. Corp. L. 71 (2015). 
The Dangers of Denial: The Need for a Clear-Eyed Understanding of the Power and 
Accountability Structure Established by the Delaware General Corporation Law, in 50 Wake 
Forest L. Rev. 761 (2015). 
Documenting the Deal: How Quality Control and Candor Can Improve Boardroom 
Decisionmaking And Reduce the Litigation Target Zone., in 70 Bus. Law. 679 (2015). 



Conservative Collision Course?: The Tension between Conservative Corporate Law Theory 
and “Citizens United”, in 100 Cornell L. Rev. 335 (2015). 
Making It Easier for Directors To “Do the Right Thing”?, in 4 Harv. Bus. L. Rev. 235 
(2014). 
Can We Do Better By Ordinary Investors? A Pragmatic Reaction To The Dueling 
Ideological Mythologists of Corporate Law, in 114 Colum. L. Rev. 449 (2014). 
Putting Stockholders First, Not the First-Filed Complaint, in 69 Bus. Law. 1 (2013). 
Poor Pitiful or Potently Powerful Preferred?, in 161 U. Pa. L. Rev. 2025 (2013). 
“Old School” Law School’s Continuing Relevance for Business Lawyers in the New Global 
Economy: How a Renewed Commitment to Old School Rigor and the Law as a Professional 
and Academic Discipline Can Produce Better Lawyers,, in 17 Chapman L. Rev. 137 (2013). 
Our Continuing Struggle with the Idea That For-Profit Corporations Seek Profit, in 47 Wake 
Forest L. Rev. (2012). 
Delaware Corporate Law and the Model Business Corporation Act: A Study in Symbiosis, in 
74 Law and Contemp. Probs. 107 (Winter 2011). 
The Role of Delaware In The American Corporate Governance System, And Some 
Preliminary Musings On The Meltdown’s Implications for Corporate Law, in Corporate 
Governance: Current Issues and the Financial Crisis 67 (Wilco Oostwouder & Hans Schenk 
eds., 2011) (written and presented in final form at the Governance of the Modern Firm 
Conference (Dec. 13, 2008)). 
One Fundamental Corporate Governance Question We Face: Can Corporations Be Managed 
for the Long Term Unless Their Powerful Electorates Also Act and Think Long Term?, in 66 
Bus. Law. 1 (2010). 
Loyalty’s Core Demand: The Defining Role of Good Faith in Corporation Law, in 98 Geo. 
L.J 629 (2010). 
The Story of “Blasius Industries v. Atlas Corp.”: Keeping The Electoral Path To Takeovers 
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With increased calls from investors, legislators, and academics for corporations to 

consider employee, environmental, social, and governance factors (“EESG”) when making 

decisions, boards and managers are struggling to situate EESG within their existing reporting 

and organizational structures.  Building on an emerging literature connecting EESG with 

corporate compliance, this Essay argues that EESG is best understood as an extension of the 

board’s duty to implement and monitor a compliance program under Caremark.  If a company 

decides to do more than the legal minimum, it will simultaneously satisfy legitimate demands for 

strong EESG programs and promote compliance with the law.  Building on that insight, we 

explain how boards can marry existing corporate compliance programs with budding EESG 

programs.  By integrating compliance and EESG, corporations can meet growing societal 

demands in an effective and efficient manner that capitalizes on existing structures.  Lastly, we 

address how EESG and corporate compliance responsibilities should be allocated at the board 

and senior management level.  Instead of separating compliance and EESG oversight, this Essay 

suggests that boards embrace a functional approach, delegating similar compliance and EESG 

oversight to the same committee and managers.  By situating EESG within the board’s existing 

fiduciary duties, this Essay provides academics, legislators, investors, and managers with a 

novel framework to conceptualize EESG while also offering a path forward for boards 

struggling to place the current EESG movement within their existing corporate structure. 
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Introduction 

With concerns about climate change, growing economic insecurity and inequality, and a 

growing sense that some entities and industry sectors have grown so large, concentrated and 

powerful that they have the potential to endanger our lives and the resiliency of our critical 

supply chains1 has come renewed concern about whether business entities conduct themselves in 

a manner that is consistent with society’s best interests.  The profound human and economic 

harm caused by the COVID-19 pandemic, and its harmful effects on ordinary workers, will only 

deepen societal focus about whether our corporate governance system is working well for the 

many or instead subordinating the interests of employees and society to please the stock market.  

This concern has many manifestations, but a central one is a demand that corporations, and the 

institutional investors who control the bulk of their stock, respect the best interests of society and 

all corporate stakeholders, not solely stockholders.2  The buzz abbreviation for this is 

”environmental, social, and governance” (ESG), or as one of us has called it, “EESG.”3   

For corporate directors and managers, this demand is a mixed blessing.  Fortunately, 

many corporate fiduciaries believe that companies are most likely to create sustainable profits if 

they in fact act fairly toward their employees, customers, creditors, the environment, and the 

                                                 
1 See, e.g., Jill E. Hobbs, Food Supply Chains During the COVID-19 Pandemic, CANADIAN J. AGR. ECON., May 

2020, at 3 (observing “[f]ood supply chains dominated by a few large concentrated processors (e.g., meat packing) 

may be particularly vulnerable” to supply chain disruptions during the COVID-19 pandemic); Sue Reisenger, 

Beyond Antitrust, US Justice Department Expands Its Review Into Big Tech Companies, LAW.COM (Nov. 18, 2019), 

https://www.law.com/corpcounsel/2019/11/18/beyond-antitrust-us-justice-department-expands-its-review-into-big-

tech-companies/?slreturn=20200431215134# (noting DOJ may investigate large technology companies’ handling of 

consumer data). 
2 See infra [●]. 
3 The extra “E” for employees—a crucial but oftentimes missing component in the ESG discussion.  See Leo E. 

Strine, Jr., Towards Fair and Sustainable Capitalism:  A Comprehensive Proposal to Help American Workers, 

Restore Fair Gainsharing Between Employees and Shareholders, and Increase American Competitiveness by 

Reorienting Our Corporate Governance System Towards Sustainable Long-Term Growth and Encouraging 

Investment in America’s Future (U. Pa. Inst. for Law & Econ. Research Paper No. 1939, 2019), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924. 
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communities the company’s operations affect.4  More cynically, corporate fiduciaries fear that 

this is another “of the moment” movement that will simply pile additional checklist items on top 

of the already-extensive list of duties imposed on them over the past several decades.  Boards 

and management teams are struggling to situate EESG within their existing reporting and 

committee framework and figure out how to meet the demand for greater accountability to 

society while not falling short in other areas.  

In this Essay, we propose a way of thinking about EESG that might be helpful to 

directors and senior managers seeking to efficiently and effectively create a corporate culture and 

policies that promote ethical, fair, and sustainable behavior without simply heaping additional 

hours and work on already-stretched employees and directors.  To develop the framework for 

this proposal, we explain the relationship of the supposedly novel and enhanced concept of 

EESG to the pre-existing duty of corporations and their directors to implement and monitor 

compliance programs to ensure that the company honors its legal obligations.  This longstanding 

duty, associated with the Delaware Court of Chancery’s landmark decision in In re Caremark 

International Inc. Derivative Litigation5 but rooted in the much older requirement that 

corporations conduct only lawful business by lawful means, overlaps with and should be 

integrated into companies’ decisions to hold themselves to even higher levels of responsibility.   

Understanding and acting on the need to merge EESG and corporate compliance will 

improve the ability of corporations to do this important work with less stress but more impact.  If 

a company decides to do more than the legal minimum toward its employees, its consumers, the 

environment, and society as a whole, and implements strong EESG policies and standards to 

hold itself accountable to those objectives, it will simultaneously satisfy legitimate demands for 

                                                 
4 See infra [●]. 
5 698 A.2d 959 (Del. Ch. 1996). 
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strong EESG programs and promote compliance with law.  By aiming to be better than 

necessary, you should at least do what is required. 

Building on this framework, we also give some suggestions about how directors and 

managers can implement an integrated compliance and EESG policy efficiently and effectively.  

Most importantly, we focus on the need to ensure that relevant issues are allocated in a sensible 

way not only at the management level, which ensures that the appropriate expertise and 

judgment is brought to bear on the risks companies face and pose to their stakeholders, but also 

that corresponding reporting and accountability structures exist at the board level.  Without a 

sensible allocation of responsibility and the recognition that diverse expertise is needed to 

effectively address diverse risks, companies hazard missing key warning signals and failing to 

turn lofty goals for responsible behavior into effective action. 

In showing the natural relationship of EESG with the longstanding duty to comply with 

the law, we build on a nascent literature that has begun to connect EESG and corporate 

compliance.6  For example, in recent work, Stavros Gadinis and Amelia Miazad champion 

greater corporate focus on “sustainability” as more promising than mere compliance and propose 

modifying directors’ fiduciary duties to include ESG considerations.7  We agree that a greater 

focus on sustainability and respect for stakeholders is socially useful, but instead of adding a new 

component to the traditional fiduciary duties of loyalty and care, we situate EESG within the 

established legal regime and propose a way for boards to address the demands of EESG and 

compliance in integrated, efficient, and effective way. 

                                                 
6 For an incisive review of this literature, see Elizabeth Pollman, Corporate Social Responsibility, ESG, and 

Compliance, in CAMBRIDGE HANDBOOK OF COMPLIANCE (D. Daniel Sokol & Benjamin van Rooij eds., 

forthcoming), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3479723. 
7 Stavros Gadinis & Amelia Miazad, Corporate Law and Social Risk, VAND. L. REV. (forthcoming 2020), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3441375.  Oher recent work similarly proposes expanding 

directors’ fiduciary duties on the premise they currently do not sufficiently penalize compliance failures.  See John 

Armour, Jeffrey Gordon & Geeyoung Min, Taking Compliance Seriously, 37 YALE J. ON REG. 1 (2020). 
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This Essay proceeds in three parts.  Starting with a brief overview of the contemporary 

debates regarding stakeholders and EESG, Part I observes that the first principle of corporate law 

is that a corporation must conduct lawful business by lawful means.  From this first principle, the 

Essay then situates today’s focus on EESG as an extension of the principle that corporations 

must act in accordance with the legitimate expectations of society for lawful and ethical conduct.  

In particular, the Essay explains, as a matter of practical business strategy, the reality is that if a 

company strives to be an above-average corporate citizen, then it will also be much more likely 

to simultaneously meet its minimum legal and regulatory duties.  In this way, EESG and 

ordinary compliance should be seen as interconnected and be accomplished in an integrated one-

step process.  Based on this observation, Part II sketches a high-level framework that allows 

directors and managers to situate EESG initiatives within their existing compliance and 

regulatory program.  Finally, Part III ends with practical advice for how directors and managers 

can implement EESG initiatives by integrating it into their existing compliance and regulatory 

programs.  By engaging in a thoughtful updating and integration of existing regulatory reporting 

and compliance and EESG processes, corporate leaders can efficiently generate robust 

information about their EESG performance, provide corporate stakeholders with good 

information about the company’s legal compliance and EESG efforts, and simultaneously fulfill 

their duty to monitor the corporate enterprise.  Put simply, by more coherently using the 

considerable corporate resources already devoted to compliance and EESG, corporations can 

meet the demand for improved corporate citizenship in a cost-effective manner that does not add 

undue burdens to their employees, top managers, or directors. 
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I. The Origins of Today’s Intense Focus on EESG 

In the last two generations, the prevailing view among many business leaders, 

institutional investors, and law and economics academics was that corporate law should 

primarily serve the interests of companies’ stockholders, an ideology that has come to be known 

as “shareholder primacy.”8  This shareholder-focused school had gained ascendancy over another 

traditional school of corporate law thinking—which was widely held in the era from the New 

Deal until the Reagan Administration began—that saw the firm as a social institution that should 

not just seek profit for stockholders, but treat society and other corporate stakeholders like 

workers with respect.9  In fact, just two decades ago, two eminent scholars called this “the end of 

history for corporate law.”10  That is, the consensus that corporations should focus on 

shareholders’ best interests was supposedly so widespread and so obviously correct that all other 

ideologies, including the purportedly discredited “stakeholderism,” were now dead letters.11 

                                                 
8 E.g., Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law, 89 GEO L.J. 439, [●] (2000).  

We are simplifying a complex issue.  In short form, shareholder primacy involves the view that corporations should, 

within the limits allowed by law and ethics, focus on the best interests of their stockholders.   This is exemplified by 

Milton Friedman’s famous New York Times op-ed, Milton Friedman, The Social Responsibility of Business Is to 

Increase Its Profits, N.Y. TIMES, at SM-12, Sept. 13, 1970, and was well summarized by Chancellor Allen in his 

excellent article, William T. Allen, Our Schizophrenic Conception of the Business Corporation, 14 CARDOZO L. 

REV. 261 (1992).  The basic idea is that because stockholders supposedly only gain after all the corporation’s other 

stakeholders have their legal claims satisfied, a focus in corporate law on maximizing gains to stockholders will 

produce the most social wealth.  One of us has argued at length elsewhere that there are many problems with this 

simplistic concept.  Leo E. Strine, Jr., Corporate Power Is Corporate Purpose I: Evidence from My Hometown, 33 

OXFORD REV. ECON. POL’Y 176 (2017); Leo E. Strine Jr., Corporate Power is Corporate Purpose II: An 

Encouragement for Future Consideration from Professors Johnson and Millon, 74 WASH. & LEE L. REV. 1165 

(2017).  See also sources cited infra note [●] (critiquing the shareholder primacy ideology). 
9 Chancellor, later Professor, Allen summarized the historical tension between these two schools of thinking in 

Allen, supra note [●].  It is notable that this shift to shareholder primacy coincided with the Reagan- and Bush-era 

deregulatory shift.  Shareholder primacy arguably makes more sense when there are legal and regulatory mandates 

“with teeth” in place, provided that shareholder primacy is understood to include an overriding obligation to operate 

within the law, as even Friedman understood it.  See Friedman, supra note [●]. 
10 Hansmann & Kraakman, supra note [●], at [●]. 
11 This scholarly overstatement, of course, ignored or discounted that in many of the leading economies of the 

OECD, such as Germany and the Netherlands, the corporate law took a more stakeholder-oriented approach, 

LENORE PALLADINO & KRISTINA KARLSSON, TOWARDS ‘ACCOUNTABLE CAPITALISM: REMAKING CORPORATE LAW 

THROUGH STAKEHOLDER GOVERNANCE 11 (2018), http://rooseveltinstitute.org/wp-

content/uploads/2018/10/Towards-%E2%80%98Accountable-Capitalism%E2%80%99-issue-brief.pdf (“In other 

advanced industrialized economies, balanced models of corporate governance are the norm. In two-thirds of Europe, 

workers have a role on the corporate board, and in 13 countries, including Germany and France, worker governance 



 

6 

 

Just as the rise of nationalist movements around the world suggests that it may have been 

premature to announce that liberal democracy reflects “the end of history” for government,12 the 

need for a series of high-profile corporate bailouts, wage stagnation, rising inequality and 

economic insecurity, and the resulting political and social consequences have put pressure on the 

shareholder primacy concept.  Likely as a response to these societal concerns, many business 

leaders, institutional investors, and policymakers have again gravitated toward the view that 

corporations should serve the interests of all their stakeholders, not just those who own the 

company’s stock.  For example, in August 2019, the Business Roundtable—an influential 

organization comprised of the CEOs of the biggest American public companies—changed its 

existing statement on the purpose of a corporation—which had been updated in 1997, when 

shareholder primacy was the vogue—to commit to serving all stakeholders, and not just 

stockholders.13  Facing their own political pressures as a result of their growing power and their 

stewardship over working people’s savings, a number of institutional investors—three of whom 

“hold so many shares in America’s public companies that they each control one of the five 

largest stakes in 24 of the 25 largest U.S. corporations”14—have publicly stated that the creation 

                                                 
rights are extensive across much of the private sector.”), and that a majority of American states had adopted so-

called constituency statutes permitting boards to treat stakeholder interests with respect, Carline Flammer & 

Aleksandra Kacperczyk, The Impact of Stakeholder Orientation on Innovation: Evidence from a Natural 

Experiment, 62 MGMT. SCI. 1982 (2015) (analyzing the effect of the enactment of constituency statutes in 34 states 

between 1984 and 2006). 
12 In The End of History and the Last Man, political scientist Francis Fukuyama famously argued that Western 

liberal democracy had become “the final form of human government.”  FRANCIS FUKUYAMA, THE END OF HISTORY 

AND THE LAST MAN [●] (1992). 
13 Business Roundtable, Statement on the Purpose of a Corporation, https://opportunity.businessroundtable.org/wp-

content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures.pdf.  This change 

brought the Roundtable’s view back in line with those it first took on corporate governance in 1978, when it first 

spoke on the subject, and reversed the move toward stockholder primacy it made in its 1997 statement.  See 

Business Roundtable, The Role and Composition of the Board of Directors of the Large Publicly Owned 

Corporation (1978); Business Roundtable, Statement on Corporate Responsibility (1981).  See also Martin Lipton et 

al., The New Paradigm:  A Roadmap for an Implicit Corporate Governance Partnership Between Corporation and 

Investors to Achieve Sustainable Long-Term Investment and Growth, World Econ. F. (Sept. 2, 2016). 
14 John Morley, Too Big to Be Activist, 107 S. CAL. L. REV. (forthcoming 2019), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3225555 (manuscript at 2). 
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of sustainable corporate profits requires companies to act fairly towards their stakeholders.15  

Meanwhile, some politicians have called for radical overhauls of the legal regime governing 

directors’ fiduciary duties such that boards would be legally required to consider all 

stakeholders’ interests.16  And a number of academics have joined the fray as well.17   

The economic and human crisis caused by COVID-19 will only turn the volume up on calls for 

greater corporate regard for stakeholders like workers, ordinary-course suppliers, and the 

communities in which companies operate.  After a ten-year economic recovery resulting in 

substantial measure from a government rescue of the financial sector and a substantial cut of the 

corporate tax rate from 35% to 21%, one might have expected many corporations to have been 

well positioned to have balance sheets with prudent reserves that enabled them to weather some 

period of months without revenues without immediately laying off workers and failing to pay 

their landlords and ordinary suppliers.  But a large number of corporations had failed to build up 

                                                 
15 See Larry Fink, A Sense of Purpose: Larry Fink’s 2018 Letter to CEOs, BLACKROCK, 

https://www.BlackRock.com/corporate/investor-relations/2018-larry-fink-ceo-letter (“To prosper over time, every 

company must not only deliver financial performance, but also show how it makes a positive contribution to 

society.”); John C. Bogle, Bogle Sounds a Warning on Index Funds, Wall St. J. (Nov. 29, 2018); Proxy Voting and 

Engagement Guidelines, North America (United States and Canada), STATE STREET GLOBAL ADVISERS 8 

(Mar. 2018), https://web.archive.org/web/20180723160412/https://www.ssga.com/investmenttopics/environmental-

social-governance/2018/03/Proxy-Voting-and-Engagement-GuidelinesNA-20180301.pdf. (“Well-developed 

environmental and social management systems . . . generate efficiencies and enhance productivity, both of which 

impact shareholder value in the long-term.”); Policies and Guidelines Environmental and Social Matters, 

VANGUARD (2018), 

https://web.archive.org/web/20190220221801/https://about.vanguard.com/investmentstewardship/policies-and-

guidelines/ (“[W]e believe our approach strikes the appropriate balance between corporate responsibility and our 

fiduciary obligations.  For a critique that institutional investors need to incorporate these statements into their proxy-

voting practices, see Leo E. Strine, Jr., Fiduciary Blind Spot: The Failure of Institutional Investors to Prevent the 

Illegitimate Use of Working Americans’ Savings for Corporate Political Spending, 97 Wash U. L. Rev. 

(forthcoming 2020). 
16 See S. 3348, Accountable Capitalism Act, § 5, 115th Cong. (2018); Corporate Accountability and Democracy, 

Bernie, https://berniesanders.com/issues/corporate-accountability-and-democracy (last visited Mar. 29, 2020). 
17 See COLIN MAYER, PROSPERITY: BETTER BUSINESS MAKES THE GREATER GOOD (2019); LYNN STOUT, THE 

SHAREHOLDER VALUE MYTH (2012).  Relatedly, academics have also paid significant attention to the rise of 

“passive” institutional investors, who have often supported ESG reforms.  See Jill Fisch, Assaf Hamdani & Steven 

Davidoff Solomon, The New Titans of Wall Street:  A Theoretical Framework for Passive Investors, 168 U. Pa. L. 

Rev. 17 (2019); Dorothy Lund Shapiro, The Case Against Passive shareholder Voting, 43 J. CORP. L. 101 (2018); 

Lucian A. Bebchuk & Scott Hirst, Index Funds and the Future of Corporate Governance: Theory, Evidence, and 

Policy, 199 COLUM. L. REV. 2029 (2019). 
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those reserves, having used all their excess cash on stock buybacks and dividends, and thus 

having no cushion against a serious downturn.  Even more importantly, the differential effects of 

the pandemic on workers has heightened existing concerns about economic inequality.  Not only 

did millions of low-wage American workers lose their jobs, but the fact that their jobs had failed 

to pay a living wage left them with no safety margin to weather the sudden loss of a job.  And 

those workers who were considered so “essential” to the ongoing functioning of society that they 

were required to continue working and putting themselves at greater risk of exposure during the 

pandemic turned out to make much less on average than most Americans.18  The pandemic also 

underscored the persistence of profound racial inequality in our economy, as Black workers who 

kept their jobs were more likely to be in risky, low-wage jobs as essential workers, and Black 

workers overall were more likely to lose employment and were less wealthy and less well 

positioned to weather the storm.  And bringing together the interrelated nature of what EESG 

involves, these workers bore the human costs of illness and even death, as the requirement to 

work in a food processing plant, a shipping facility, or a hospital exposed them to greater risk, 

and the failure of some of these companies to be able to keep their workers safe led them to have 

to engage in shutdowns, which further endangered not just their workers’ continued employment, 

but the companies’ ability to deliver its products and services and to make money.19  In the wake 

of the pandemic, it is likely that public officials, regulators, and private plaintiffs will all take 

                                                 
18 Kylie McQuarrie, The Average Salary of Essential Workers, 

https://www.business.org/finance/accounting/average-salary-of-essential-workers/ (reporting that “the average 

salary for essential workers is far below the state’s average”); see also Susan Lund et al., Lives and Livelihoods: 

Assessing the Near-Term Impact of COVID-19 on US Workers (McKinsey, Apr. 2020) (finding that 86% of 

vulnerable jobs—that is jobs that could be lost, cut, or furloughed because of the COVID-19 pandemic—paid less 

than $40,000 per year).   
19 See Sarah Thomason & Annette Bernhardt, Front-line Essential Jobs in California: A Profile of Job and Worker 

Characteristics, UC Berkeley Labor Center May 14, 2020), http://laborcenter.berkeley.edu/front-line-essential-jobs-

in-california-a-profile-of-job-and-worker-characteristics (finding Latinx and Black workers were most likely to be 

“employed in front-line essential jobs”). 
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steps to hold corporate America accountable for some of the harm suffered by stakeholders like 

workers during the crisis, and that many of them will call on corporations to deepen their 

commitment to good compliance and EESG practices.20 

For all these reasons, regardless of whether stakeholder interests are framed as an end in 

themselves or are considered merely “instrumental” in the pursuit of shareholder value,21 the 

demand for increased attention to stakeholders is clear.  At the same time, shareholder primacy is 

by no means without its defenders, with some scholars, business leaders, institutional investors, 

and other commentators continuing to advance views associated with shareholder primacy.22 

But in this debate about whether for-profit corporate boards must put stockholder welfare 

first, or may (or must) govern in the best interests of all the corporation’s key stakeholders, is too 

often lost a first principle of corporate law.  This first principle adds at least one important caveat 

to the notion that corporate law makes “stockholder wealth maximization” (or even “stockholder 

welfare maximization”)23 the fundamental end of corporate law.   

That first principle is a simple one, but too often ignored, and it is relevant to today’s 

debate and the growing societal concern about whether corporations and other business entities 

                                                 
20 Indeed, some of these groups have already begun to demand greater accountability.  See, e.g., Paycheck Security 

Act, [https://www.warner.senate.gov/public/index.cfm/pressreleases?id=384799E4-5040-4671-80E8-

A87A26FB6C7E] (proposing to amend the CARES Act so that companies receiving bailout funds are prohibited 

from buyback stock, must stay neutral during union organizing efforts and cap CEO pay at 50 times the median 

wage of the company’s workforce); H.R. 6989, Pandemic Anti-Monopoly Act 116th Cong. (2020) (proposing a 

moratorium on mergers until after the FTC determines that workers, consumers and other stakeholders are no longer 

in severe financial distress); Andrew Cuomo, Let’s Not Repeat the Mistake of Putting Corporations Ahead of 

Workers in a Crisis, Washington Post (May 13, 2020), 

https://www.washingtonpost.com/opinions/2020/05/13/andrew-cuomo-what-washington-must-do-protect-workers/ 

(advocating for “[c]orporations that [receive federal bailout money] must hire back [workers] at the same levels that 

they employed before the onset of the public health crisis and subsequent economic fallout”).  
21 See Lucian Bebchuk & Roberto Tallarita, The Illusory Promise of Stakeholder Governance (Feb. 26, 2020) 

(unpublished manuscript), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3544978. 
22 See Bebchuk & Tallarita, supra note [●]; Press Release, Council of Institutional Investors Responds to Business 

Roundtable Statement on Corporate Purpose (Aug. 19, 2019), https://www.cii.org/aug19_brt_response. 
23 See generally Oliver Hart & Luigi Zingales, Companies Should Maximize Shareholder Welfare Not Market Value, 

2 J. L., Fin. & Accounting 247 (2017) (distinguishing between the shareholder welfare and the firm’s market value). 
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are acting in a responsible and sustainable manner.  The first principle is that corporations may 

only conduct lawful business by lawful means.24   

This may seem mundane, but that does not undermine its importance.  Under flexible 

chartering statutes, corporations are now typically free to enter into any new business line.25  But, 

the bottom line is that any new business must be legitimate and above board, in the sense that it 

is a line of business that society permits.  Likewise, there is an important means limitation that 

still checks corporate behavior, which is that any strategy or tactic employed to help the 

company succeed must be lawful, too.   

Precisely because of this statutory mandate, corporate fiduciaries are imbued with 

substantial discretion to manage their corporations in an “other-regarding” manner.,26  Like a 

human citizen, corporations can consciously choose to avoid ambiguous grey areas of conduct 

that risk violating the law.27  Like a human citizen, a corporation can decide that its reputation 

                                                 
24 8 Del. C. § 101(b) (“A corporation may be incorporated or organized under this chapter to conduct or promote any 

lawful business or purposes.”); Model Corporation Act § 3.01(a) (“Every corporation incorporated under this Act 

has the purpose of engaging in any lawful business unless a more limited purpose is set forth in the articles of 

incorporation.”); In re Massey Energy Co. Derivative & Class Action Litig., 2011 WL 2176479, at *[●] (Del. Ch. 

May 31, 2011) (“Delaware does not charter law breakers.  Delaware law allows corporations to pursue diverse 

means to make a profit, subject to a critical statutory floor, which is the requirement that Delaware corporations only 

pursue ‘lawful business’ by ‘lawful acts.’” (quoting Del. Code Ann. tit. 8, § 101(b)); City of Birmingham Ret. & 

Relief Sys. v. Good, 177 A.3d 47, 65 (Del. 2017) (Strine, C.J., dissenting) (observing that “fiduciaries of a Delaware 

corporation may not” cause the company “to flout its environmental responsibilities [to] reduce its costs of 

operations, and by that means, increase its profitability”); Metro Commc’n Corp. BVI v. Advanced Mobilecomm 

Techs., Inc., 854 A.2d 121, 131 (Del. Ch. 2004) (“Under Delaware law, a fiduciary may not choose to manage an 

entity in an illegal fashion, even if the fiduciary believes that the illegal activity will result in profits for the entity.”); 

Desimone v. Barrows, 924 A.2d 908, 934-35 (Del. Ch. 2007) (“Delaware corporate law has long been clear . . . that 

it is utterly inconsistent with one’s duty of fidelity to the corporation to consciously cause the corporation to act 

unlawfully.”); In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 67 (Del. 2006) (“A failure to act in good faith 

may be shown . . . where [a] fiduciary acts with intent to violate applicable positive law.”). 
25 See supra note [●].   
26 See LYNN STOUT, THE SHAREHOLDER VALUE MYTH 30-31 (2012) (arguing that directors lose their discretion 

under the business judgment rule “only when a public corporation is about to stop being a public corporation”); 

Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80 N.Y.U. L. REV. 733, 738, 756-62 (2005) 

(arguing that managers always have “some legal discretion (implicit or explicit) to sacrifice corporate profits in the 

public interest” and that there is a “fiduciary duty to comply with the law even when compliance requires sacrificing 

profits”).   
27 For an insightful analysis of how corporate law treats corporate lawbreaking, see Elizabeth Pollman, Corporate 

Disobedience, 68 DUKE L.J. 709 (2019). 
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for above-board conduct, for acting in a manner that does not skirt the law and that shows respect 

for society, is valuable, and based on that business judgment, a corporation can also embrace a 

culture that gives primacy to ethical practices, even when such practices might not generate the 

most profit.28   

This first principle also helps illustrate our central point, which is that a corporation’s 

plan to fulfill its legal compliance obligations should not be seen as something separate and 

distinct from the corporation’s plan to operate in a sustainable, ethical manner with fair regard 

for all the corporation’s stakeholders.  Rather, when viewed through the correct prism, there 

should not be two plans for these related objectives, because the objectives are not in fact 

meaningfully distinct.   

                                                 
28 See, e.g., Paramount Commc’ns, Inc. v. Time Inc., 571 A.2d 1140, 1152-54 (Del. 1989) (reasoning that the 

fiduciaries’ “zealousness” in preserving the company’s “‘culture,’ i.e., its perceived editorial integrity in 

journalism,” supported the trial court’s finding that the board’s decision “was entitled to the protection of the 

business judgment rule”); eBay Domestic Holdings v. Newmark, 16 A.3d 1, 33 (Del. Ch. 2010) (Chandler, C.) 

(“When director decisions are reviewed under the business judgment rule, this Court will not question rational 

judgments about how promoting non-stockholder interests—be it through making a charitable contribution, paying 

employees higher salaries and benefits, or more general norms like promoting a particular corporate culture—

ultimately promote stockholder value.”); Shlensky ex rel. Chi. Nat’l League Ball Club (Inc.) v. Wrigley, 237 N.E.2d 

776, 778, 780 (Ill. App. Ct. 1968) (holding that the business judgment rule applied to the decision to protect the 

culture of baseball as a daytime, not nighttime, sport); see also Barnali Choudhury, Serving Two Masters:  

Incorporating Social Responsibility into the Corporate Paradigm, 11 U. Pa. J. Bus. L. 632, 669 (2009) (“In fact, 

profits may not fully represent the long-term value of the corporation.  Thus, issues of goodwill, reputation, 

preservation of culture, or other deeply held firm values may need to factor into the analysis of determining which 

outcome most closely aligns with the best interests of the corporation”) (footnote omitted).  Indeed, outside of 

Delaware, a majority of American states have adopted constituency statutes that explicitly allow directors to 

consider interests other than stockholders when making corporate decisions.  See Bebchuk & Tallarita, supra, at 17 

(listing the stakeholder groups that directors can take into account when making decisions under different states’ 

constituency statutes).  That said, in the narrow context of the sale of corporate control to a third party for cash or so 

long as the fiduciaries do not “openly eschew[]” any connection between their actions and stockholder welfare., 

Delaware does impose a duty on boards to act as an auctioneer and maximize share price above all else.  See eBay 

Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 32-35 (Del. Ch. 2010) (rescinding a poison pill after finding that 

the company’s fiduciaries deployed the pill “to defend a business strategy that openly eschews stockholder wealth 

maximization” at the expense of a large minority stockholder); Revlon Inc. v. MacAndrews & Forbes Holdings, 

Inc., 506 A.2d 173, 183 (Del. 1986) (“The Revlon board’s authorization permitting management to negotiate a 

merger or buyout with a third party was a recognition that the company was for sale. The duty of the board had thus 

changed from the preservation of Revlon as a corporate entity to the maximization of the company’s value at a sale 

for the stockholders’ benefit.”). 
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The reasons why are easy to grasp if you think concretely about the basic obligations the 

law imposes for compliance and the basic obligations that proponents of sustainable, stakeholder 

governance advocate.  Let’s start with compliance.   

The primary source of the obligation to conduct business lawfully stems from the reality 

that corporations cannot exist without the blessing of society.29  You cannot call limited liability 

in the state of nature, or declare a business separate from its founders.  That requires law, and the 

bottom line of the authorization to act as a business entity is that the business obey the law.   

In the landmark Caremark decision, Chancellor Allen articulated the corresponding 

fiduciary duty that corporate directors owed to honor this first principle of statutory corporate 

law.30  In his decision, Chancellor Allen observed that: 

Corporate boards may [not] satisfy their obligation to be reasonably 

informed concerning the corporation, without assuring themselves 

that information and reporting systems exist in the organization that 

are reasonably designed to provide to senior management and to the 

board itself timely, accurate information sufficient to allow 

management and the board, each within its scope, to reach informed 

judgments concerning both the corporation’s compliance with law 

and its business performance.31   

 

                                                 
29 William W. Bratton, The “Nexus of Contracts” Corporation:  A Critical Appraisal, 74 CORNELL L. REV. 407, 424 

(1989) (“The corporate entity represented a state-created juridical structure only—a ‘legal fiction’ or an ‘artificial 

entity.’ The consensus picture conceptually distinguished this juridical form.”); Elizabeth Pollman, 

Constitutionalizing Corporate Law, 69 VAND. L. REV. 639, 644 (2016) (“A corporation comes into being with a 

charter, which reflects a grant of authority from a sovereign.”).  See generally David Cieply, Beyond Public and 

Private: Toward a Political Theory of the Corporation, 107 AM. POL. SCI. REV. 139, 142-45 (2013) (arguing that 

“the corporation is governmental in provenance” due to its dependence on government for its personhood and 

governance rights); KATHARINA PISTOR, THE CODE OF CAPITAL: HOW THE LAW CREATES WEALTH AND INEQUALITY 

(2019) (explaining the role of the law in “coding” assets, including stock); STEVEN K. VOGEL, MARKETCRAFT: HOW 

GOVERNMENTS MAKE MARKETS WORK 17-20 (2018) (examining the role of government in constituting the 

corporation). 
30 In re Caremark Int’l Derivative Litig., 698 A.2d 959 (Del. Ch. 1996).   
31 Id. at 970.   
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Caremark and other developments such as the federal sentencing guidelines32 stimulated 

an increased focus on the need for corporations to adopt sound procedures to ensure that they 

were conducting their business in a lawful manner.  Although liability under Caremark is hard to 

prove,33 scholars have viewed the case as having enormous value in encouraging more intensive 

diligence in the area of compliance,34 amplified by the scrutiny of regulators who have imposed 

substantial penalties on corporations that have run afoul of the law with weak compliance 

programs.35  Indeed, despite the fact that Caremark cases rarely result in legal liability,36 leading 

corporate counsel regularly remind directors of this duty.37  And recent Caremark decisions 

denying the defendants’ motions to dismiss have resulted in renewed attention to directors’ 

oversight obligations.38 

                                                 
32 See USSG § 8B2.1 (outlining the necessary requirements for a corporation to have “an effective compliance and 

ethics program” including “exercise[ing] due diligence to prevent and detect criminal conduct” and “promot[ing] an 

organization culture that encourages ethical conduct and a commitment to compliance with the law”). 
33 Stone v. Ritter, 911 A.2d 362, 372 (Del. 2006) (“[A] claim that directors are subject to personal liability for 

employee failures is possibly the most difficult theory in corporation law upon which a plaintiff might hope to win a 

judgment.”) (internal quotation marks omitted); Guttman v. Huang, 823 A.2d 492, 506 (Del. Ch. 2003) (“A 

Caremark claim is a difficult one to prove.”); In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959, 967 (Del. 

Ch. 1996) (“The theory here advanced is possibly the most difficult theory in corporation law upon which a plaintiff 

might hope to win a judgment.”).  
34 Donald C. Langevoort, Commentary, Caremark and Compliance:  A Twenty-Year Lookback, 90 TEMPLE L. REV. 

727, 728 (2018) (“Since [the Caremark decision], compliance has grown in size, scope, and stature at nearly all 

large corporations.”); Miriam Hechler Baer, Governing Corporate Compliance, 50 BOSTON COLLEGE L. REV. 949, 

967 (2009) (“Even though the Delaware Supreme Court did not formally adopt Allen’s approach [in Caremark] 

until over a decade later, lawyers and compliance providers responded to Caremark by expanding the level of 

services available to help directors ensure that proper systems were in place to prevent and detect criminal 

violations.”).   
35 For an incisive article discussing the incentives that federal and state law provide to for-profit businesses to 

engage in compliance and monitoring efforts to reduce the likelihood that they will violate the law, see Jennifer 

Arlen & Reinier Kraakman, Controlling Corporate Misconduct: An Analysis of Corporate Liability Regimes, 72 

N.Y.U. L. REV. 687 (1997).  
36 See Elizabeth Pollman, Corporate Oversight and Disobedience, 72 VAND. L. REV. 2013, 2031 (2019) (“Oversight 

liability after a trial on the merits is extremely rare. Instead, the case law has developed through settlement opinions 

and motions to dismiss under Rule 12(b)(6) and the pre-suit demand requirement of Rule 23.1, with few claims 

surviving such motions.” (footnote omitted)). 
37 See Robert C. Bird, Caremark Compliance for the Next Twenty-Five Years at 14-22 (Mar. 26, 2020) (unpublished 

manuscript), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3566279 (analyzing twenty-four law firm client 

memos on the Delaware Supreme Court’s decision in Marchand v. Barnhill, 212 A.3d 805 (Del. 2019)). 
38 See Marchand v. Barnhill, 212 A.3d 805 (Del. 2019) (reversing the denial of a motion to dismiss in the food safety 

context); In re Clovis Oncology, Inc. Derivative Litig., 2019 WL 4850188, at *10 (Del. Ch. Oct. 1, 2019) (denying 

motion to dismiss in the pharmaceutical regulatory approval context); Hughes v. Ho, C.A. No. 2019-0112-JTL (Del. 

Ch. Apr. 27, 2020) (financial reporting and oversight context); Intermarketing Grp. USA, Inc. v. Armstrong, 2020 
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With a series of major accounting scandals and a major market-shaking financial crisis all 

occurring within a decade, federal law also substantially enhanced the requirements for 

corporations to address financial risk and seat independent board members as the exclusive 

members of committees relevant to compliance.39  In particular, lawmakers focused on the 

independence of the audit committee and its advisors,40 as well as that of the compensation 

committee.41     

Arguably in tension with these developments, however, was a corresponding movement 

to make corporations more directly responsive to the will of the stock market, at a time when the 

stock market was becoming more characterized by short-term trading.  Thus, at the same time 

that corporations were being admonished for risky practices and told to avoid them, they were 

also being made more responsive to the immediate pressures of the marginal traders, and of 

                                                 
WL 756965 (Del. Ch. Jan. 31, 2020) (environmental compliance); In re McKesson Corporation Derivative 

Litigation, 2018 WL 2197548 (N.D. Cal. May 14, 2018) (controlled substance compliance). 
39 Sarbanes-Oxley Act of 2002, Pub. L. 107-204, 116 Stat. 745 § 301 (requiring the Securities and Exchange 

Commission to direct the national securities exchanges to “prohibit the listing of any security of an[y] issuer that is 

not in compliance with the” requirement that each member of a company’s audit committee be independent); see 

also NYSE Listed Company Manual Section 303A.07 (“The audit committee must have a minimum of three 

members. All audit committee members must satisfy the requirements for independence”); Nasdaq Listing Rule 

5605(c)(2) (requiring that “[e]ach Company must have, and certify that it has and will continue to have, an audit 

committee of at least three members, each of whom must: (i) be an Independent Director.”).   
40 See sources cited in supra note 39; Sarbanes-Oxley Act of 2002, Pub. L. 107-204, 116 Stat. 745, §§ 201-209. 
41 See Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203, 124 Stat. 1376, § 952 

(2010). 
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activist hedge funds.42  Staggered boards became largely extinct at the biggest companies;43 

withheld votes were used to intimidate independent directors;44 and proxy contests and pressure 

campaigns grew not only in frequency, but in their rate of success.45  Not coincidentally, this 

time period coincided with predominance of institutional investors over human stockholders, a 

predominance that facilitated collective action to change corporate management and strategy.  

Although investors had been burnt badly in two market downturns by excessive corporate risk 

taking for short-term profit and unethical business practices, stockholder initiatives focused on 

making companies more, rather than less, responsive to immediate market pressures and paid 

little to no attention to issues like risk management.46  Governance rules moved strongly in the 

direction institutional investors preferred and corporate directors regularly faced mini-

                                                 
42 Edward B. Rock, Adapting to the New Shareholder-Centric Reality, 161 U. PA. L. REV. 1907, 1922-23 (2013) 

(noting that the “cumulative effects” of changes brought about by activists, such as eliminating staggered boards, 

“be seen in how directors’ self-understanding of their roles has evolved” to be more stockholder-centric); John C. 

Coffee, Jr. & Darius Palia, The Wolf at the Door:  The Impact of Hedge Fund Activism on Corporate Governance, 

41 J. CORP. L. 545, 572 (2016) (observing that activists have gained increased power through their association with 

pension funds and institutional investors); Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency 

Capitalism:  Activist Investors and the Revaluation of Governance Rights, 113 COLUM. L. REV. 863, 897-99 (2013) 

(documenting activists increased importance to the governance landscape, especially because of the rise of 

institutional investors); see also Mark R. Desjardine & Rodolphe Durand, Disentangling the Effects of Hedge Fund 

Activism on Firm Financial and Social Performance, 41 STRAT. MGMT. J. 1054 (2020) (showing that activist 

success is shareholder-centric, short-lived, and may harm other constituencies through decreases in operating cash 

flow, investment, and corporate social performance); Yonca Ertimur, Fabrizio Ferri & Stephen Stubben, Board of 

Directors’ Responsiveness to Shareholders:  Evidence from Shareholder Proposals, 16 J. CORP. FIN. 53 (2010) 

(finding that directors who adopt shareholder proposals supported by a majority of shareholders experience a 20% 

reduction in their likelihood of losing their board seat or other director positions).   
43 See KOSMAS PAPADOPOULOS ET AL., U.S. BOARD STUDY: BOARD ACCOUNTABILITY PRACTICES REVIEW 5 (2018) 

[hereinafter, PAPADOPOULOUS ET AL., BOARD STUDY], https://www.issgovernance.com/file/publications/board-

accountability-practices-review-2018.pdf (noting the proportion of S&P 500 companies that elect directors annually 

grew from 59% in 2009 to 87% in 2017). 
44 See Yonca Ertimur, Fabrizio Ferri & David Oesch, Understanding Uncontested Director Elections (Working 

Paper, August 14, 2016), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2447920 (documenting empirically 

that shareholders withhold votes affect how boards and companies operate); PAPADOPOULOS ET AL., BOARD STUDY, 

supra note [●], at 6-7 (noting the proportion of S&P 500 companies that use majority voting grew from 59% in 2009 

to 92% in 2017).   
45  The rate of proxy contest success has grown considerably in the recent past.  As a result of their demonstrated 

capacity to win fights, activists have been increasingly able to win by extracting settlements from corporate boards.  

Thus, the percentage of board seats awarded to an activist per campaign has grown steadily, and in 2018, activists 

won an average of 0.81 seats per campaign,  up 103% from 2016.  See Sullivan & Cromwell, Review and Analysis of 

2019 U.S. Shareholder Activism *15, 

https://www.sullcrom.com/siteFiles/Publications/2019ShareholderActivismAnnualReport.pdf.    
46 See supra note [●].   
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referendums in which investors could express their dismay over any current adverse 

development.47  And using the many tools they were given to pressure management, activist 

investors, aided by other institutional investors, pushed companies to deliver immediate returns, 

at the risk of being ousted from office or otherwise being publicly embarrassed.48 

This new dynamic led naturally to an intense focus by corporations on pleasing 

stockholders, even if doing so harms other key stakeholders such as creditors and, most 

importantly, employees.  During this period, the traditional gainsharing from increased corporate 

                                                 
47 See generally PAPADOPOULOS ET AL., BOARD STUDY, supra note [●] (documenting the changes in governance at 

S&P Composite 1500 companies from 2009 to 2017).  See also Fang Chen et al., Not All Threats Are Taken 

Equally: Evidence from Proxy Fights, 55 FIN. REV. 145, 147 (2020) (analyzing the effects of proxy fight threats on 

corporate behavior and concluding “that even a small likelihood to be targeted in a proxy fight can serve as an 

effective disciplinary mechanism”); KOSMAS PAPADOPOULOS ET AL., THE LONG VIEW: THE ROLE OF SHAREHOLDER 

PROPOSALS IN SHAPING U.S. CORPORATE GOVERNANCE, 2000-2018 (2019) (documenting the role of shareholder 

proposals in changing U.S. corporate governance); Stephen J. Choi et al., Does Majority Voting Improve Board 

Accountability?, 83 U. CHI. L. REV. 1119 (2016) (empirically examining the effects of majority voting).  Aside from 

their success in using proxy fights, withhold campaigns, and the stockholder proposal process to influence corporate 

strategies and to tilt governance rules more toward a referendum approach to governance, institutional investors 

have also used the say on pay mechanism to put pressure on companies.  When a company’s performance declines, 

institutional investors and the proxy advisory firms will often vote against the exact same pay plan they have 

supported for several years running, in order to express their dissatisfaction, making the say on pay vote more of a 

say on current performance vote.  Jill Fisch, Darius Palia & Steven Davidoff Solomon, Is Say on Pay All About Pay?  

The Impact of Firm Performance, 8 HARV. BUS. L. REV. 101, 103 (2018) (“Through our analysis of say on pay votes 

cast between 2011 and 2016, we find that both excess compensation and pay-performance sensitivity affect the level 

of shareholder support for executive compensation packages. Surprisingly, however, we also find that, even after 

controlling for these variables, a critical additional driver of low shareholder support for executive compensation 

packages is the issuer’s economic performance. Say on pay votes reflect, to a large degree, shareholder 

dissatisfaction with firm performance and are not based solely on pay.”).  Sometimes this pressure extends to then 

withholding votes on the directors on the targeted company’s compensation committee.  See 2019 Proxy Season 

Review:  Part 2 (Sullivan & Cromwell, July 25, 2019), https://www.sullcrom.com/files/upload/SC-Publication-

2019-Proxy-Season-Review-Part-2-ISS-Negative-Recommendations-Against-Directors.pdf (documenting ISS’s 

high withhold or against recommendation for directors who are unresponsive to negative say-on-pay votes and other 

stockholder proposals).   
48 See Christopher Whittall, Activist Investors Are Spending More and Shifting Their Strategies, WALL ST. J. (Dec. 

6, 2018), https://www.wsj.com/articles/activist-investors-are-spending-moreand-shifting-their-strategies-

1544101200 (“Some activist victories have come from getting passive shareholders to support their demands, adding 

additional pressure. Passive funds, which account for 20% of global investment-fund assets versus 8% a decade 

earlier, can be helpful allies for activists looking to overcome board-level resistance . . . .”); Coffee & Palia, supra 

note [], at 572 (finding that activists’ influence is growing in part because of their ability to partner with pension 

funds and mutual funds); Marcel Kahan & Edward Rock, Embattled CEOs, 88 TEX L. REV. 987, 995 (2010) (noting 

“the change by mutual funds and public pension funds to a more confrontational mode of activism”); Lyman 

Johnson, A Fresh Look at Director “Independence”: Mutual Fund Fee Litigation and Gartenberg at Twenty-Five, 

61 VAND. L. REV. 497, 534 n.228 (2008) (“Mutual fund culture may currently be changing in another respect, as 

well—the increased willingness of mutual funds to be more ‘activist’ investors, just as public pension funds and 

other institutional investors have been doing for some time on various corporate governance issues.”).  
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profitability and productivity between employees (in the form of salary increases) and 

stockholders (in the form of dividends and other returns) markedly tilted toward stockholders 

and top corporate management.49  This tilt has contributed to much greater inequality and 

growing economic insecurity and dissatisfaction.50  Likewise, some observers have expressed 

concern that the avid pursuit of stock market gains has led corporations to be insensitive (or 

                                                 
49 We are not arguing in this article that this reduction in gainsharing can be causally attributed to the interaction of 

greater company responsiveness to stockholders and a simultaneous weakening of worker leverage.  That is a 

complex question and one on which distinguished economists have come to different conclusions, although we note 

that a thorough new study does reach  that conclusion.  Anna Stansbury & Lawrence Summers, The Declining 

Worker Power Hypothesis: An Explanation For The Recent Evolution of the American Economy (NBER Working 

Paper 27913, 2020), http;//www.nber.org/papers/w 27913 (concluding that the combined effect of eroding worker 

leverage and increasing stockholder power over companies has contributed importantly to the decline in gainsharing 

with American workers).  See also Frank Levy & Peter Temin, Inequality and Institutions in 20th Century America 

(NBER Working Paper 13106, 2007), https://www.nber.org/papers/w13106.pdf (providing an institutional 

explanation for changes in income distribution).  For present purposes, we confine ourselves solely to observing the 

undisputed change in gainsharing, its effect on workers, and the pressures put on our corporate governance system 

by concerns about that effect.  Historically, workers shared ratably in the increased wealth society generated.  From 

1948 to 1979, worker productivity grew by 108.1% while workers’ wages grew by 93.2%.  Despite the increased 

productivity and education of American workers, the corporate governance system has shifted over the last decades 

to prioritize stockholders and capital gains over fair gainsharing that shares the fruits of prosperity with all.  See 

Economic Policy Institute, the Productivity-Pay Gap (July 2019), https://www.epi.org/productivity-pay-gap/.  

Likewise, during this period, senior executives were compensated much better than the average worker, but not by 

an astronomical amount.  Lawrence Mishel & Julia Wolfe, CEO Compensation Has Grown 940% Since 1978 (Econ. 

Pol’y Inst., Aug. 14, 2019), https://www.epi.org/files/pdf/171191.pdf (showing that the average CEO-to-worker pay 

ratio was 20-to-1 in 1965).  Since the 1980s, this equal gainsharing has eroded.  From 1979 to 2018, worker 

productivity rose by 69.6%, but the wealth created by these productivity gains went predominately to executives and 

stockholders, with worker pay rising by only 11.6% during this period, while CEO compensation grew by 940%.  

Econ. Pol’y Inst., supra note [●].  That is, over the past forty years, increases in societal wealth have primarily 

benefited the stockholders, not workers.  See Michael T. Owyang & Hannah G. Shell, Taking Stock:  Income 

Inequality and the Stock Market, ECON. SYNOPSES (2016), https://research.stlouisfed.org/publications/economic-

synopses/2016/04/29/taking-stock-income-inequality-and-the-stock-market/ (asserting that “ as stock prices and 

capital returns increase, the wealthy might benefit more than other individuals earning income from labor” and 

showing that “[t]he steady increase in U.S. income inequality from the 1970s through the early 2000s was 

accompanied by strong gains in the stock market”).   
50 See generally Thomas Piketty, Capital in the Twenty-First Century (Harvard 2014) (documenting growing 

inequality throughout the US and other OECD countries); Thomas Piketty & Emmanuel Saez, Income Inequality in 

the United States, 1913-1998, Q. J. Econ. 118 (2003) (same).  Growing inequality has resulted, in part, in increased 

economic instability.  Austin Nicholas & Philipp Rehm, Income Risk in 30 Countries, 60 Rev. Income & Wealth 

S98 (2014) (documenting the rise of economic insecurity in America); see also Atul Gawande, Why Americans Are 

Dying From Despair, New Yorker (Mar. 23, 2020) (reviewing Anne Case and Angus Deaton’s book Deaths of 

Despair and the Future of Capitalism and noting that deaths of despair—that is, deaths from suicide, overdoses, and 

other premature causes of deaths in adults—are correlated with “the percentage of a local population that is 

employed”).  And this economic instability, coupled with growing inequality, likely contributes to the fact that in 

2017, for instance, “[j]ust 37% of Americans believe[d] that today’s children will grow up to be better off 

financially than their parents.”  Bruce Stokes, Public Divided on Prospects for the Next Generation (Pew Research 

Ctr., June 5, 2017), https://www.pewresearch.org/global/2017/06/05/2-public-divided-on-prospects-for-the-next-

generation/. 
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worse) to the long-term consequences of their conduct for the planet’s health and the health and 

welfare of their consumers.51   

One consequence of this growth in inequality and economic insecurity has been an 

increasing sense that corporations need to do more than the legal minimum and that the so-called 

stockholder wealth maximization principle is not just legally erroneous, but socially harmful.  

Not only that, it began to dawn on even mainstream institutional investors that most of the 

ultimate investors whose money the institutions manage are human beings who invest for long-

term objectives like college for their kids and retirement for themselves.52  One of us has further 

argued that because these human investors owe their ability to save mostly to their continued 

access to a good job, are stuck-in investors who have to stay invested long term, and pay taxes 

                                                 
51 Unfortunately, it is not difficult for most Americans to recall  numerous examples of corporations behaving 

callously toward their stakeholders, be they consumers, workers, or the communities and environment in which 

businesses operate.  Increasingly, investors and business leaders are also skeptical that corporations who cut ethical 

and legal corners will be sustainably profitable, because conduct of that kind tends to get found out over the long 

term.  E.g., McKinsey, Short-Termism and the Threat from Climate Change (Apr. 2015), 

https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/short-termism-and-the-

threat-from-climate-change; Jamie Dimon & Warren E. Buffet, Short-Termism Is Harming the Economy, WALL ST. 

J. (June 6, 2018), https://www.wsj.com/articles/short-termism-is-harming-the-economy-1528336801; Magali A. 

Delmas, Nicholas Nairn-Birch & Jinghui Lim, Dynamics of Environmental and Financial Performance: The Case of 

Greenhouse Gas Emissions, 28 Org. & Envir. 374 (2015) (observing that companies who adopt environmentally 

friendly policies suffer a decline in short-term financial performance and postulating that such a decline may 

contribute to corporation’s weariness to adopt such policies).   
52 BLACKROCK, BLACKROCK INVESTMENT STEWARDSHIP: 2018 ANNUAL REPORT 1 (2018), 

https://www.BlackRock.com/corporate/literature/publication/blk-annualstewardship-report-2018.pdf (“BlackRock’s 

number one focus, as a fiduciary investor, is on generating the long-term sustainable financial returns on which our 

clients depend to meet their financial goals.”); Policies and Guidelines Environmental and Social Matters, 

VANGUARD (2018), 

https://web.archive.org/web/20190220221801/https://about.vanguard.com/investmentstewardship/policies-and-

guidelines/ (highlighting that Vanguard “actively engages with portfolio companies and their boards to discuss 

material risks, ranging from business and operational risks to environmental and social risks” but understands that it 

“is required to manage [its] funds in the best interests of shareholders and obligated to maximize returns . . . to help 

shareholders meet their financial goals”); Proxy Voting and Engagement Guidelines, North America (United States 

and Canada), STATE STREET GLOBAL ADVISERS 8 (Mar. 2018), 

https://web.archive.org/web/20180723160412/https://www.ssga.com/investmenttopics/environmental-social-

governance/2018/03/Proxy-Voting-and-Engagement-GuidelinesNA-20180301.pdf (emphasizing that “[w]ell-

developed environmental and social management systems . . . generate efficiencies and enhance productivity, both 

of which impact shareholder value in the long-term”).  About Us, FIDELITY INT’L, 

https://fidelityinternational.com/about-us/ (announcing that Fidelity “think[s] generationally and invests for the long 

term”).     
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and consume products and services, they are not served by a corporate governance system that 

encourages gimmicks, pricing bubbles, or externality risk.53 

The increased salience of so-called ESG, today’s word for yesterday’s corporate social 

responsibility, is one manifestation of these developments.  A variety of domestic and 

international sources have put pressure on companies to adopt corporate policies and plans for 

sustainable governance.  In particular, with the increased concern about climate change, a more 

intensive focus on corporate carbon impact has been at the forefront.54  But, other areas of social 

impact have also had salience.  With the online nature of commerce, immense attention has been 

given to data security and the appropriate use of sensitive consumer and employee information.  

Corporate practices that seem Orwellian to the public have come under intense scrutiny.55  

                                                 
53 See Leo E. Strine, Jr., Who Bleeds When the Wolves Bite? A Flesh-and-Blood Perspective on Hedge Fund 

Activism and Our Strange Corporate Governance System, 126 YALE L.J. 1870 (2017) (citing the economic data 

supporting these propositions); Leo E. Strine, Jr., Toward Fair and Sustainable Capitalism: A Comprehensive 

Proposal to Help American Workers, Restore Fair Gainsharing between Employees and Shareholders, and Increase 

American Competitiveness by Reorienting Our Corporate Governance System Toward Sustainable Long-Term 

Growth and Encouraging Investments in America’s Future (U. Pa. Law & Econ. Research Paper No. 19-39, 2019), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924 (proposing to reform our corporate governance 

system so that it more aligned with the economic interests of American worker-investors).   
54 For instance, the fact that teen climate activist Greta Thunberg was named TIME’s person of the year is evidence 

that climate and carbon emissions are top of mind.  Charlotte Alter, Suyin Haynes & Justin Worland, Person of the 

Year 2019 (TIME), https://time.com/person-of-the-year-2019-greta-thunberg/.  And cultural awareness is converging 

with investor awareness.  In 2020, Larry Fink, BlackRock’s CEO, focused his annual letter to CEOs on 

environmental concerns.  Larry Fink, A Fundamental Reshaping of Finance (BlackRock), 

https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter.  And in December 2019, a group of 

institutional investors representing over $37 trillion in assets wrote a letter to world leaders urging them to take 

ambitious steps to tackle climate change.  CERES, Record 631 Institutional Investors Managing More Than $37 

Trillion in Assets Urge Governments to Step Up Ambition to Tackle Global Climate Crisis, 

https://www.ceres.org/news-center/press-releases/record-631-institutional-investors-managing-more-37-trillion-

assets-urge.  Companies are responding to this pressure.  See Steven Mufson, More U.S. Businesses Making 

Changes in Response to Climate Concerns (June 11, 2019), https://www.washingtonpost.com/climate-

environment/more-us-businesses-making-changes-in-response-climate-concerns/2019/06/10/a30c86ac-8944-11e9-

98c1-e945ae5db8fb_story.html.   
55 See, e.g., Jack Nicas, Karen Weise & Mike Isaac, How Each Big Tech Company May Be Targeted by Regulators, 

N.Y. TIMES (Sept. 8, 2019), https://www.nytimes.com/2019/09/08/technology/antitrust-amazon-apple-facebook-

google.html; Sara Fischer, Top Regulators Battle To Crack Down on Big Tech Giants (Axios, Sept. 17, 2019), 

https://www.axios.com/big-tech-regulation-multiple-investigations-ftc-doj-ebdfd6ab-1fbb-40ea-ae08-

89299d58a11e.html; Elizabeth Warren, Here’s How We Can Break Up Big Tech (Medium, Mar. 8, 2019), 

https://medium.com/@teamwarren/heres-how-we-can-break-up-big-tech-9ad9e0da324c; Audrey Wilson, European 

Union Unveils Proposed Tech Rules (For. Pol’y Feb 19, 2020), https://foreignpolicy.com/2020/02/19/european-

union-digital-strategy-proposed-tech-rules-regulation-artificial-intelligence-vestager-zuckerberg-facebook-google-

apple-competition-brussels/; Matina Stevis-Gridneff, E.U.’s New Digital Czar: ‘Most Powerful Regulatory of Big 
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Largely left out of this early stage of the ESG movement was an important corporate 

constituency:  employees.   

The omission of employees from ESG discussions has begun to change as dissatisfaction 

over stagnant employee wages and growing inequality became too hard to totally ignore.  

Among policymakers, there has a come a growing interest in the co-determination model,56 and 

the U.K. government recently adopted a governance code calling for companies to require a 

board-level focus on the best interests of the workforce.57  Recognizing these developments, we 

will use the term “EESG” to incorporate the interests of employees into the ESG framework 

instead of just “burying them in the S.”58   

Perhaps the most prominent evidence that the EESG movement has had traction is the 

Business Roundtable’s new statement on corporate governance, which highlighted that 

businesses “share a fundamental commitment to all of our stakeholders.”59  One need not be 

convinced that this statement reflects a genuine commitment to stakeholder governance or 

                                                 
Tech on the Planet’ (N.Y. Times, Sept. 10, 2019), https://www.nytimes.com/2019/09/10/world/europe/margrethe-

vestager-european-union-tech-regulation.html.   
56 See S. 3348, Accountable Capitalism Act, 115th Cong. (2018) (requiring the SEC, in consultation with the NLRB, 

to issue a rule that would mandate that at least 40% of a company’s board of directors is elected by the company’s 

employees); S. 915, Reward Work Act, 116th Cong. (2019) (requiring at least one third of directors to be elected by 

employees); Corporate Accountability and Democracy, Bernie, https://berniesanders.com/issues/corporate-

accountability-and-democracy/ (last visited Apr. 25, 2020) (proposing that 45% of directors be elected by workers). 
57 The UK Corporate Governance Code (July 2018), https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-

95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.pdf (“For engagement with the workforce, one 

or a combination of the following methods should be used [1] a director appointed from the workforce; [2] a formal 

workforce advisory panel; [or 3] a designated non-executive director”). 
58 Some commentators and market participants have lumped employees into the “social” prong of ESG.  See, e.g., 

S&P Global, What is the “S” in ESG?, https://www.spglobal.com/en/research-insights/articles/what-is-the-s-in-esg 

(noting that “[s]ocial factors to consider in sustainable investing include a company’s strengths and weaknesses in 

dealing with social trends, labor, and politics”) (emphasis added); Blackrock, ESG Integration, 

https://www.blackrock.com/institutions/en-us/solutions/sustainable-investing/esg-integration (“Social (S) [i]ncludes  

labour issues and product liability, risks such as data security, and stakeholder opposition.”); Vanguard, ESG 

Investing:  Where Your Money Can Reflect What Matters to You, https://investor.vanguard.com/investing/esg/ 

(“Social [includes] [r]elationships with employees, suppliers, clients & communities.”).     
59 Business Roundtable, Statement on the Purpose of a Corporation, https://opportunity.businessroundtable.org/wp-

content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures.pdf.  For a thoughtful 

discussion of the skepticism that exists regarding the BRT and institutional investor statements regarding ESG and 

stakeholders, see Lisa M. Fairfax, Corporate Purpose and Credible Commitment, [] (2020).  
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improved corporate practices to recognize that the statement was not lightly made, that it reflects 

recognition by the most influential business leaders that more was expected of them, and that if 

they did not answer the call themselves, new legal mandates could be imposed.   

In reaction to this EESG movement, corporations have taken action to adopt policies and 

practices reflecting their commitment to sustainable governance and ethical treatment of 

stakeholders.60  For corporate managers and directors, however, this has come with the natural 

cynicism of the experienced, folk who have been through waves of buzzwords and who 

remember only too recently being asked to focus on corporate governance ratings that were 

obsessed with things like eliminating takeover defenses, paying top management in options 

rather than salary, and making boards subject to stockholder demands.   

Managers and directors are struggling with how to implement a commitment to good 

EESG practices, along with all their pre-existing legal obligations and business requirements.  

How do we do this new thing?  Where does responsibility for it rest on a day-to-day level in the 

company?  Who should we be hearing from on a regular basis to ensure that the company is 

progressing towards these goals?  And what committee of the board should take charge of it?   

This is a natural concern, and one that must be addressed if the goal is for corporations to 

act in a more sustainable and ethical manner.  If EESG just becomes another add-on to a list of 

already difficult-to-accomplish checklist items, the proponents of greater corporate social 

                                                 
60 See, e.g., Hannah Zhang, Dick’s Sporting Good Will Stop Selling Guns at 440 More Stores, (Mar. 10, 2020), 

https://www.cnn.com/2020/03/10/business/dicks-sporting-goods-remove-guns-from-440-stores/index.html 

(highlighting Dick’s efforts to curb gun sales); Hugh Son, Goldman Won’t Take Companies Public Without ‘At 

Least One Diverse Board Candidate,” CEO Says (Jan 23, 2020), https://www.cnbc.com/2020/01/23/goldman-wont-

take-companies-public-that-dont-have-at-least-one-diverse-board-candidate-ceo-says.html (Goldman Sachs will no 

longer take a company public unless at least one of the company’s board members is considered diverse); Brad 

Smith, Microsoft Will Be Carbon Negative by 2030, https://blogs.microsoft.com/blog/2020/01/16/microsoft-will-be-

carbon-negative-by-2030/ (announcing that Microsoft will decrease its carbon emission to below zero by 2030).   
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responsibility, i.e., EESG, will fail to achieve their worthy purpose.  To the task of avoiding this 

wasteful and harmful outcome, we next turn.  

II.   Toward An Integrated, Efficient, and Effective Approach to Corporate Compliance 

and EESG 

 

Although we understand, given all the buzzwords and seemingly ever-shifting sentiments 

for corporations to focus on some new concern, the impulse toward eye-rolling and cynicism 

over the push for EESG, we are optimistic about EESG for two reasons.  First, the demand that 

corporations treat all their stakeholders and society itself with respect is not a whim; it is a 

fundamentally critical function of every important social institution.61  Second, and more 

instrumentally, because EESG is intrinsic to good corporate management, there is good news:  

There is in fact an efficient and effective method for corporations to embrace quality EESG 

standards that does not simply pile EESG responsibilities on top of existing duties of managers 

and the board.  The method we refer to involves the simple but important recognition that the 

company’s compliance and EESG plans should not be separate, but identical, and that the work 

of implementing that singular plan should be allocated sensibly and consistently across company 

management and across the board’s committee structure itself.  That is, if you already maintain a 

thorough and thoughtful compliance policy, you have a strong start towards a solid EESG policy.   

To grasp why, focus on the most traditional “E” in ESG, the environment.  Without minimizing 

the importance of carbon emissions, let’s not lose sight of the fact that there have been and 

remain other important ways in which corporate conduct affects the environment.  There are 

other sorts of dangerous emissions (e.g., particulate matter), there are other sorts of harmful 

excess (think plastic), and there will be evolving standards as new innovations result in 

unanticipated consequences.  Since before Caremark, environmental concerns have been a core 

                                                 
61 For a comprehensive historical argument to this effect, see generally MAYER, supra note [●]. 
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focus of corporate compliance programs.62  This growing focus on climate change and other 

negative effects of intensive economic activity on the environment has manifested itself in 

litigation under Caremark.63   

This environmental example is not isolated.  To the extent that EESG embraces the 

responsibility to engage in ethical, safe, and non-deceptive conduct toward company 

customers,64 then it also overlaps with compliance.  Many Caremark cases and regulatory 

actions have focused on corporations that engaged in allegedly deceptive or otherwise wrongful 

                                                 
62 See Michael P. Vandenbergh, Private Environmental Governance, 99 CORNELL L. REV. 129 140-61 (2013) 

(documenting the emerging private compliance programs and governance organizations that emerged in the 1970s to 

1990s in the wake of landmark environmental legislation, such as the Clean Water Act).   
63 See City of Birmingham Ret. & Relief Sys. v. Good, 177 A.3d 47, 50 (Del. 2017) (plaintiffs alleging Caremark 

claims based on “nine misdemeanor criminal violations of the Federal Clean Water Act”); Intermarketing Grp. USA, 

Inc. v. Armstrong, 2020 WL 756965, at *1, 10-15 (Del. Ch. Jan. 31, 2020) (alleging oversight claims based on 

liabilities resulting from an oil spill); In re Massey Energy Co., 2011 WL 2176479, at *18-21 (Del. Ch. May 31, 

2011) (alleging Caremark violations stemming from a mine explosion and associated violations of mine safety and 

environmental laws); Mercier v. Blankenship, 662 F. Supp. 2d 565, 571-72, 575-76 (S.D. W. Va. 2009) (similar).   
64 See Bank of America, ESG: Impact on Companies Doing Business in American and Why They Must Care, 

https://www.bofaml.com/content/dam/boamlimages/documents/articles/ID18_0725/esg_impact_on_businesses.pdf 

(noting that part of the “S” in “ESG” includes “a company’s capacity to generate trust and loyalty with its 

workforce, customers and society.  It reflects the company’s reputation and the health of its license to operate . . .”).   
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behavior that exposed consumers to financial harm,65 unsafe products,66 or theft of personal 

data.67   

Similarly, the responsibility to provide employees with safe working conditions,68 an 

environment that is tolerant toward diverse beliefs and backgrounds,69 and fair wages and 

benefits70 overlaps with important compliance duties.  As with other EESG factors, the employee 

factor has been a focus of Caremark cases and actions by regulators.71   

                                                 
65 See Shaev v. Baker, 2017 WL 1735573, at *1, 9-15 (N.D. Cal. May 4, 2017) (Caremark claim based on 

allegations involving Wells Fargo’s account fraud scandal); In re PayPal Holdings, Inc. S’holder Derivative Litig., 

2018 WL 466527, at *1, 6 (N.D. Cal. Jan. 18, 2018) (Caremark claim based on alleged violations of consumer 

financial protection and privacy laws); Rojas v. Ellison, 2019 WL 3408812 (Del. Ch. 2019) (alleging company’s 

board failed to oversee “compliance with California laws governing price-comparison advertising”); In re Capital 

One Derivative S’holder Litig., 952 F. Supp. 2d 770, 777-79, 785-86 (E.D. Va. 2013) (Caremark claim based on 

alleged consumer financial protection violations involving company’s marketing of payment protection and credit 

monitoring products); Brautigam v. Rubin, 55 F. Supp. 3d 499, 505-507 (S.D.N.Y. 2014) (claim based on alleged 

failure to oversee company’s mortgage-servicing operations). 
66 See, e.g., Marchand v. Barnhill, 212 A.3d 805, 807 (Del. 2019) (alleging Caremark claim based on food safety 

violations); Hutton v. McDaneil, 264 F. Supp. 3d 996, 1010 (D. Ariz. 2017) (same); In re Abbott Labs. Derivative 

S’holders Litig., 325 F.3d 795, 808-09 (7th Cir. 2003) (alleging Caremark claim based on alleged failure to oversee 

compliance with medical device safety regulations); In re General Motors Co. Deriv. Litig., 2015 WL 3958724 (Del. 

Ch. June 26, 2015) (alleging company’s board and management were liable under Caremark due to faulty ignition 

switches leading to personal injury and death to drivers); Salsitz v. Nasser, 208 F.R.D. 589 (E.D. Mich. 2002) 

(alleging company’s board and management recklessly allowed “Bridgestone/Firestone tires [to be installed] on 

Explorer vehicles, even though the tires made the Explore prone to instability and rollovers”); In re TASER Int’l 

S’holder Derivative Litig., 2006 WL 687033, at *17 (D. Ariz. Mar. 17, 2006) (Caremark claim based on alleged 

failure to oversee safety of TASER products); La. Mun. Police Emps.’ Ret. Sys. v. Pyott, 46 A.3d 313, 316, 351-58 

(Del. Ch. 2012) (Caremark claim based on alleged misbranding of pharmaceutical product), rev’d on other grounds, 

74 A.3d 612 (Del. 2013). 
67 See Corporate Risk Holdings LLC v. Rowlands, 2018 WL 9517195, at *2-3 (S.D.N.Y. Sept. 28, 2018) (Caremark 

claim based on alleged failure to monitor cybersecurity practices); In re The Home Depot S’holder Derivative Litig., 

223 F. Supp. 3d 1317, 1320-21, 1325-26 (N.D. Ga. 2016) (same); Palkon v. Holmes, 2014 WL 5341880, at *1 

(D.N.J. Oct. 20, 2014) (same). 
68 See generally Occupational Safety and Health Act of 1970, Pub. L. 91-596, 84 Stat. 1590.   
69 See generally Civil Rights Act of 1964, Title VII, Pub. L. 88-352, 78 Stat. 241. 
70 See generally Fair Labor Standards Act of 1938.  
71 See In re Am. Apparel, Inc. 2014 Derivative S’holder Litig., 2015 WL 12724070, at *2-4, 16-17 (C.D. Cal. Apr. 

28, 2015) (Caremark claim based on founder and CEO’s sexual misconduct toward company employees); In re 

FedEx Corp. S’holder Derivative Litig., 2009 WL 10700362, at *11 (W.D. Tenn. July 20, 2009) (Caremark claim 

based on alleged misclassification of company employees as independent contractors); In re Massey Energy Co., 

2011 WL 2176479, at *18-21 (Del. Ch. May 31, 2011) (Caremark claim based on mine safety violations); In re 

Hecla Min. Co. Derivative S’holder Litig., 2014 WL 689036, at *9 (D. Idaho Feb. 20, 2014) (same); Mercier v. 

Blankenship, 662 F. Supp. 2d 565, 571-72, 575-76 (S.D. W. Va. 2009) (same); South v. Baker, 62 A.3d 1, 6 (Del. 

Ch. 2012) (same).  
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Finally, to the extent that good EESG could be thought to involve yet another E, ethics 

and the overall commitment to conducting business with high integrity and an other-regarding 

spirit, EESG also overlaps with compliance.  Often, behavior that poses an ethical gut check over 

whether it is the right thing to do runs up against legal rules deterring corruption and fraud.  If a 

corporation is worried about whether a payment or concession to a foreign official is kosher, that 

is both a legal compliance concern and an EESG concern.  If a corporation is engaging in 

practices that might, for example, encourage physicians to overprescribe a dangerous drug by a 

combination of financial and social inducements and deceptive minimizations of patient risk, that 

is both a legal compliance concern and an EESG concern.  And as with the previous EESG 

factors, these sorts of perceived ethical lapses have often prompted Caremark suits.72  

This overlap is understandable and unremarkable when you think about it from this 

perspective.  Perhaps the most important foundational question corporate directors and managers 

                                                 
72 See, e.g., In re McKesson Corp. Derivative Litig., 2018 WL 2197548, at *1, 7-12 (N.D. Cal. May 14, 2018) 

(Caremark claim based on alleged maximization of “short-term profits over safety with respect to sales and 

distribution of prescription opioids” and failure to “properly implement a Controlled Substance Monitoring 

Program”); In re SFBC Int’l, Inc. Secs. & Derivative Litig., 495 F. Supp. 2d 477, 479-80, 484-86 (D.N.J. 2007) 

(Caremark case based on “a broad range of alleged misconduct” by a company engaged in clinical testing of 

pharmaceutical products, “from improper personnel choices to the failure to rectify unethical clinical testing 

practices and unsafe conditions at the company’s flagship Miami testing facility”); In re Johnson & Johnson 

Derivative Litig., 865 F. Supp. 2d 545, 562-79 (D.N.J. 2011) (Caremark claims based on alleged regulatory 

violations related to pharmaceutical product recalls, off-label marketing, and kickbacks); Holt v. Golden, 880 F. 

Supp. 2d 199, 201 (D. Mass. 2012) (Caremark claim based on alleged Foreign Corrupt Practices Act violations); In 

re Wal-Mart Stores, Inc. S’holder Derivative Litig., 2015 WL 13375767, at *2-3, 8 (W.D. Ark. Apr. 3, 2015) 

(same); Midwestern Teamsters Pension Tr. Fund v. Baker Hughes Inc., 2009 WL 6799492, at *1, 6 (S.D. Tex. May 

7, 2009) (same); Strong v. Taylor, 877 F. Supp. 2d 433, 439-40, 448-49 (E.D. La. July 2, 2012) (same); In re Clovis 

Oncology, Inc. Derivative Litig., 2019 WL 4850188, at *10 (Del. Ch. Oct. 1, 2019) (Caremark claim based on 

alleged failure to oversee misconduct in seeking approval of new pharmaceutical product from the Food and Drug 

Administration); Clingman & Hanger Mgmt. Assocs., LLC v. Knobel, 2018 WL 2006763, at *8-12 (S.D. Fla. Jan. 9, 

2018) (Caremark claim based on alleged failure to oversee for-profit school’s compliance with Department of 

Education regulations); Cook v. McCullough, 2012 WL 3488442, at *6, 8 (N.D. Ill. Aug. 13, 2012) (similar); Stone 

v. Ritter, 911 A.2d 362, 364-65 (Del. 2006) (Caremark claim based on Bank Secrecy Act and anti-money-

laundering violations). 
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need to be able to answer to be an effective fiduciary is this one:  How does the company make 

money?73 

The reason why this simple question is powerful is that it forces you to examine closely 

what the company does that results in the ultimate profitable sale of a product or service.  For a 

manufacturing company, this means understanding the product you are making and how you 

make it.  This necessarily requires you to think about who will use the product and for what 

purposes, and the corresponding benefits and risks of doing so.  This necessarily requires you to 

think about your production processes and who they affect and in what manner.  This includes 

the workers involved in production and their safety.  This also includes the environmental impact 

of the plant.   

The same is also true when asking how the product gets sold.  What are the marketing 

practices that we use?  Do we gather information from our consumers that we do not need to 

make the sale?  Are we reselling that information to others?  Are we telling our consumers that 

we do so?  Are we protecting their data?   

Permeating the question of how you make money, of course, will be the issue of what 

human beings are involved in the production and sales process.  Do they have safe working 

conditions?  Do you pay them fairly and give them quality benefits?  Are you keeping workers at 

a full-time part-time hour level to avoid giving them benefits?  Are you using contracted labor?  

Do you require your contractors to extend to their employees the same standards you require for 

treatment of the company’s own employees?  And to what extent do we attribute the success of 

the company to its workforce as a whole as opposed to just top management?  And are we 

matching that thinking to the company’s compensation system?   

                                                 
73 See Leo E. Strine, Jr., Warning—Potential Danger Ahead! (Directors & Boards, Sept. 2004) (“[T]he first question 

you must be able to answer before you can serve responsibly as a director:  How does the company make money?”).   
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What will naturally flow from asking this core question, and the ones that flow out of it, 

is an understanding that the legal regimes likely to be most salient for the company are identical 

to the EESG issues that have the most salience.  Why?  Because society learns from experience, 

and the law is likely to have the most relevance to your company in those areas where the 

company has the most impact on the lives of its stakeholders, be they the company’s workers, its 

consumers, or the communities in which its operations have a material impact.  So too will those 

focused on corporate EESG practices be likely to focus on what is most salient for particular 

companies in particular industries.   

Therefore, by analyzing in a rigorous way how a company makes money, and the impact 

that has on others, you best shape an effective compliance system.  Happily, it is also how best to 

shape an effective EESG plan.  Think about it in this way:  If you are seeking to go beyond the 

legal minimum and to treat all your stakeholders and communities of impact in an ethical and 

considerate manner, you are by definition minimizing the risk that you will not honor the law.  

By trying to engage in best practices, you will have a margin of error that keeps you largely out 

of the legal grey and create a reputation that will stand you in good stead with your stakeholders 

and regulators when there is a situational lapse.   

Even more happily, in addressing EESG’s emerging salience, companies should not 

ignore their past efforts to improve their compliance regimes.  Rather, they should build on their 

prior learning and use the need to report on EESG metrics as an opportunity to become more 

efficient and effective as a company.   

For too many companies, their existing board compliance structures are not well thought 

out, and may result in an imbalanced approach to legal compliance and risk management that 
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hazards failing to identify and address key areas where the company could negatively affect 

stakeholders and society—and run afoul of the law.   

III.   A Practical Way to Think About Organizing and Implementing An Integrative 

Compliance/EESG Strategy 

 

For a public company seeking to do better and to re-organize their compliance and EESG 

functions in an integrated, efficient. and effective manner, the most rational starting point 

involves building on the thought process we have discussed.  The company’s board, 

management, and advisors should identify how the company makes money, and the stakeholders 

it affects in doing so.  Now, you might say, does this mean that the board and management 

should dilate on every source of cash flow.  No, you must use your business judgment, which to 

us implies that you must consider the company’s material sources of business and their impact.  

But, correspondingly, it means making clear as a matter of company policy that the less material 

a source of cash flow a business line is, the more intolerant the company is of conduct that is 

legally, ethically, or socially problematic.  That is, it must be clear that the company does not 

even tolerate entering a grey zone in business lines not core to its financial health, and that the 

company’s overall ethics and compliance policies operate even more stringently when the 

benefit-to-cost ratio for endangering the corporation’s reputation as a good citizen is especially 

poor.   

As to material business lines, top management and the board must carefully address the 

relevant regulatory regimes that constrain the company’s conduct, consider the reasons why that 

is so, and identify the stakeholders whose interests the law seeks to protect.  Relatedly, managers 

and boards should undertake the same inquiry in addressing reputable EESG criteria and their 

application.  Which of these factors is relevant to the business line and what stakeholders are 

they designed to protect?  In this process, managers and boards should attempt to identify the 
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best standards for both compliance and EESG that measure performance in successfully 

addressing these factors.   

The results of these related inquiries should then be integrated.  By way of example, 

consider the environmental “E.”  The company should consider the regulatory regimes that 

constrain the company’s operation of a business line, why those regimes are in place, and the 

corresponding EESG standards that apply.  The concerns addressed by law and EESG standards 

will tend to track.  Does the law already require the company to compile information in relevant 

areas that might be useful in tracking not just bare compliance with law, but also with higher 

objectives of environmentally responsible behavior?  Are there accepted and reputable standards 

by which the company can monitor its fidelity to environmental law, and even better, go further 

and set a higher standard of responsibility?  How might adoption of a voluntary EESG standard 

and the gathering of information necessary to evaluate whether the company was meeting it 

simultaneously act as a safeguard for legal compliance?  The same will almost certainly be the 

case for standards involving the fair treatment of employees, safe working conditions, and other 

elements of being a lawful and ethical employer.   

This is an important—and so far overlooked—point in the ongoing discussion about 

EESG reporting.  A substantial amount of the relevant data required for robust EESG reporting is 

already required to be collected by government regulation or as part of the company’s legal 

compliance monitoring program.  In fact, some of the EESG-relevant information is likely 

already compiled and reported.  To wit, most federal and state regulatory bodies require some 

modicum of ongoing reporting for those entities most likely to cause harm.  Drug manufacturers 

must provide ongoing reports about the efficacy of their products.  Likewise, OSHA requires 

documenting and reporting on workplace hazards and safety.  The list goes on, but the point is 
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that regulatory systems already require disclosure that is essential to a quality EESG monitoring 

and reporting system.  And in the instances in which governments do not formally mandate 

reporting but still set metes and bounds for appropriate conduct, trade and industry groups often 

coalesce around a best practice in terms of monitoring and reporting.  Again, much of the basic 

task of quality EESG reporting is likely already being done by businesses if they are following 

the basic precept of conducting lawful business by lawful means.74   

That said, there is a current challenge that cannot be ignored:  the proliferation of 

different approaches to EESG reporting.75  This proliferation is inefficient, encourages 

greenwashing and gamesmanship of the kind that has characterized corporate governance 

ratings, and threatens to engage companies more in the rhetoric of EESG than the reality of 

managing a corporation with the goal of being other-regarding toward company stakeholders and 

                                                 
74 Several of the leading EESG standards already overlap with key compliance areas.  For example, SASB’s 

Biotechnology & Pharmaceuticals Standard requires reporting around the company’s FDA compliance statistics, 

something already required by the FDA.  Likewise, SASB’s Oil & Gas–Exploration & Production Standard and the 

World Economic Forum’s proposed EESG reporting framework requires companies to report on workplace safety, 

an existing requirement under OSHA.   
75 See Jill Fisch, The Uncertain Stewardship Potential of Index Funds, (“At the present, however, the metrics for 

evaluating the social responsibility of a portfolio company or a socially responsible investment fund are problematic 

– as many commentators have observed, sustainability disclosures are limited, incomplete and largely unreliable.”).  

Indeed, there are tens if not hundreds of ESG-related reporting frameworks currently in circulation.  See, e.g., Global 

Reporting Initiative (GRI) https://www.globalreporting.org/standards/; Sustainability Accounting Standards Board 

(SASB), https://www.sasb.org/standards-overview/download-current-standards/; World Economic Forum, Toward 

Common Metrics and Consistent Reporting of Sustainable Value Creation (Jan. 2020), 

http://www3.weforum.org/docs/WEF_IBC_ESG_Metrics_Discussion_Paper.pdf; Final Report:  Recommendation 

of the Task Force on Climate-Related Financial Disclosures (June 2017), https://www.fsb-tcfd.org/wp-

content/uploads/2017/06/FINAL-2017-TCFD-Report-11052018.pdf.  Even though more companies are disclosing 

EESG-related data, absent standardization, investors will have difficulty comparing the myriad disclosures that 

companies issue based on the current slew of existing frameworks.  See Testimony of John Streuer to Senate 

Banking and Finance Committee (April 2, 2019) (“85% of companies in the S&P 500 already actively report on 

ESG risk factors voluntarily, through corporate sustainability reports or other corporate disclosures. However, much 

of the information provided through voluntary disclosures is difficult to compare and inconsistent across issuers, 

resulting in considerable costs and resource expenditure for investors.”); see also McKinsey & Company, More than 

values: The value-based sustainability reporting that investors want (August 2019) (observing that 85% of investors 

either agree or strongly agree that more standardization of ESG information is required).    
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society.76  Until this proliferation is alleviated by private action or legislation,77 though, the only 

rational way to proceed is for the company’s management and board to exercise judgment and to 

carefully select the standards it believes are the most relevant, informative, and credible.  And 

here, the compliance reporting systems already in place should provide a useful starting point to 

decide what additional standards the company should embrace and which of the contending 

frameworks are the most informative and relevant given the company’s impact on society and its 

stakeholders.  Based on its current understanding of its business and reporting, management and 

the board should be prepared to explain to its stakeholders, including institutional investors and 

EESG organizations, why it selected the standards it did, and how they will help the company 

                                                 
76 For instance, most current disclosure around human capital (the extra E in EESG or part of the S in the traditional 

conception) is done through vague, non-quantitative or boilerplate disclosures.  See Sustainability Accounting 

Standards Board, The State of Disclosure 2017 *21, https://www.sasb.org/wp-

content/uploads/2019/08/StateofDisclosure-Report-

web112717.pdf?__hstc=105637852.135a89045bd6ea85f68591478e99eb09.1553809423920.1570492048390.15704

94269935.17&__hssc=105637852.1.1570494269935.  But that may change in the near future.  For example, a group 

of distinguished accounting, business, and academic leaders have developed promising recommendations for 

improving disclosure in the area of human capital.  See, e.g., Coalition for Inclusive Capitalism, Embankment 

Project for Inclusive Capitalism (2018).  And under the leadership of Chairman Clayton, the SEC has pressed for 

more informative disclosure about the worth of and investments in human capital and in areas relevant to how 

corporations treat their employees.  See Securities and Exchange Commission, SEC Proposes to Modernize 

Disclosures of Business; Legal Proceedings, and Risk Factors Under Regulation S-K, 

https://www.sec.gov/news/press-release/2019-148 (noting that as part of the SEC’s modernization effort, publicly 

traded companies would be required to include “as a disclosure topic, human capital resources, including any human 

capital measures or objectives that management focuses on in managing the business, to the extent such disclosures 

would be material to an understanding of the registrant’s business, such as, depending on the nature of the 

registrant’s business and workforce, measures or objectives that address the attraction, development, and retention of 

personnel”).  And Professors Jill Fisch and Cynthia Williams have petitioned the SEC on rulemaking related to more 

comprehensive ESG disclosure, although the SEC has yet to act on their petition.  Letter to Brent Fields, Secretary, 

Securities and Exchange Commission, Oct. 1, 2018, https://www.sec.gov/rules/petitions/2018/petn4-730.pdf.  For 

the SEC to be able to accommodate that demand sensibly, it may well require legislative authorization to take a 

broader perspective on EESG disclosure, recognizing that its value is not just to investors, and to allow it to seek 

help from other agencies, such as the Department of Labor and Environmental Protection Agency, that have 

expertise relevant to setting good EESG reporting standards. 
77 Already, there are private efforts at convergence, particularly in the environmental space.  For example, the Task 

Force for Climate-Related Financial Disclosures is looking to have market players converge around its standard in 

the area of climate change reporting metrics.  See Final Report:  Recommendations of the Task Force on Climate-

related Financial Disclosures (June 2017), https://www.fsb-tcfd.org/wp-content/uploads/2017/06/FINAL-2017-

TCFD-Report-11052018.pdf.  Ultimately, it may require a combination of government and private sector action to 

provide the coherence needed.  Agreement to implement B minus level reporting metrics by all companies for some 

period, with a goal of improving them to A level might be more valuable than having companies each implementing 

different approaches, thus minimizing the ability for any real comparison of behavior and maximizing the chances 

for greenwashing. 
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best comply with the law and be a good corporate citizen.  Of course, in doing so, it is relevant to 

consider whether there is increasing convergence around certain standards, because 

comparability is an important value for all stakeholders and for government regulators.78  If 

society is serious about EESG, then corporations must be expected to adhere to some level of 

consistency in reporting and be held accountable fairly across common dimensions of concern.   

This line of inquiry should lead to a more disciplined and integrated approach to 

compliance and EESG, and should help reveal the key legally required and company-adopted 

principles and standards that the company will use to encourage ethical behavior and to track 

whether the company and its employees have met or missed the mark.   

When that is done, the next step is critical and has not been done well by many 

companies even when viewed through the narrower lens of compliance alone.  That is the step of 

determining what expertise is needed to implement the company’s compliance and EESG plan, 

how responsibility for that should be allocated among the company’s management team, and, 

correspondingly, how the board should be organized to oversee management’s implementation 

of the adopted plan.   

Diversity is rightly a salient topic in the conversation about corporate citizenship.  But 

diversity is also a hugely relevant consideration when it comes to comprising a board of directors 

and management team that is adroit at managing a sustainably profitable business that acts as a 

solid corporate citizen.  To this point, we are not referring to the idea that having a board and 

management team with diverse socioeconomic, racial, ethnic, national, and gender backgrounds 

might enhance the company’s ability to look at key issues from multiple perspectives, have 

                                                 
78 See supra note 46; see also Mark Carney, Breaking the Tragedy of the Horizon – Climate Change and Financial 

Stability, https://www.bis.org/review/r151009a.pdf (observing that internationally consistent regulatory standards 

are important to producing successful EESG disclosure) 
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greater understanding and empathy toward its stakeholders, and stimulate a more interesting 

intellectual climate useful for innovation and decision making.  That very well may be the case.79   

But for present purposes, we are referring to the more mundane idea that the world is 

complex and that diverse expertise is essential to the ability of most corporations to succeed.  At 

the management level and staff level, this is often well understood, and corporations seek out the 

diverse talent necessary to accomplish their diverse business functions.  In corporations whose 

products involve complex science and safety considerations (say pharmaceuticals), it is vital to 

have employees with the skill set and experience to enable the company not only to develop and 

market new products, but to do so in a manner that is safe to consumers and compliant with the 

intensive regulatory regimes that exist to protect them.  It would be unlikely to see a corporation 

of that kind without employees with relevant educational and industry expertise pervading that 

area of the business’s activity.  At the same time, a pharmaceutical company is also likely to 

have a well-credentialed staff of experts, qualified in areas like accounting and corporate finance, 

to address those functions.  No doubt these different types of experts would gain some 

understanding of each others’ bailiwick through the experience of working in a company in the 

same industry, but no one would think that they could change jobs without great risk to the 

company and society.  

                                                 
79 See, e.g., David Carter, Betty J. Simkins & W. Gary Simpson, Corporate Governance, Board Diversity and Firm 

Performance (Working Paper, Mar. 26, 2002), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=304499 (finding 

a positive correlation between diverse boards and firm value); Lin Liao, Le Luo & Qingliang Tang, Gender 

Diversity, Board Independence, Environmental Committee and Greenhouse Gas Disclosure 47 British Acct’ing 

Rev. 409 (2015) (finding that increased gender diversity on a company’s board of directors is associated with a 

higher propensity for the company to make greenhouse gas disclosures); Stephanie J. Creary, When and Why 

Diversity Improves Your Board’s Performance Har. Bus. Rev. (Mar. 27, 2019),https://hbr.org/2019/03/when-and-

why-diversity-improves-your-boards-performance (discussing strategies for boards to use diversity to improve their 

company’s performance).  But see Corinne Post & Kris Byron, Women on Boards and Firm Financial Performance:  

A Meta-Analysis, 58 Acad. Mgmt. J. 1546 (2014) (finding mixed evidence for the claim that women on boards 

increases a company’s financial performance).   
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The problem, however, is that the same kind of sensible deployment of expertise has not 

characterized how American corporations have addressed risk management, compliance, and 

ESG.  It remains the case that, for a large percentage of American public companies, the audit 

committee is the corporate committee singularly charged with approving and monitoring the 

corporation’s compliance and risk management system.80  This is problematic for two interactive 

reasons: (1) the responsibilities of audit committees in their core domain of accounting and 

financial compliance, prudence, and integrity have grown even more challenging, complex and 

time consuming; and (2) corporations rarely face risk and compliance issues only in the financial 

area, and often have issues of that kind in areas where specialized expertise of a non-financial 

nature is essential to effective management.   

The interactive effect is easy to explain.  With increased complexity in accounting and 

finance has come requirements that audit committees be comprised solely of directors who 

consider themselves financially expert.81  Directors whose background is not in finance, but who 

have other relevant talents, may rightly feel inhibited in declaring themselves to have the depth 

                                                 
80 See NACB Public Company Governance Survey 2019-2020, *18, https://corpgov.law.harvard.edu/wp-

content/uploads/2020/01/2019-2020-Public-Company-Survey.pdf (reporting that 31% of boards locate enterprise 

risk management in the audit committee, while only 16% of boards locate risk management in a risk committee, 

although 51% of boards report that the full board is responsible for risk management); id. at *25 (noting that 63% of 

boards locate compliance responsibilities in the audit committee). 
81 Sarbanes-Oxley Act of 2002 § 407 (requiring the SEC to issues a rule that would require publicly listed 

companies “to disclose whether or not, and if not, the reasons therefor, the audit committee of the [company] is 

comprised of at least 1 member who is a financial expert”).  Likewise, the NYSE and NASDAQ listing rules place 

similar requirements on publicly traded companies.  See NYSE Listing Manual § 303A.07(a) cmt (“each member of 

the audit committee must be financially literate, as such qualification is interpreted by the listed company’s board in 

its business judgment, or must become financially literate within a reasonable period of time after his or her 

appointment to the audit committee. In addition, at least one member of the audit committee must have accounting 

or related financial management expertise, as the listed company’s board interprets such qualification in its business 

judgment.”); Nasdaq Listing Rule 5605(c)(2) (“Each Company must have, and certify that it has and will continue to 

have, an audit committee of at least three members, each of whom must . . . be able to read and understand 

fundamental financial statements, including a Company’s balance sheet, income statement, and cash flow statement. 

Additionally, each Company must certify that it has, and will continue to have, at least one member of the audit 

committee who has past employment experience in finance or accounting, requisite professional certification in 

accounting, or any other comparable experience or background which results in the individual’s financial 

sophistication, including being or having been a chief executive officer, chief financial officer or other senior officer 

with financial oversight responsibilities.”) 
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of finance acumen to qualify.  Relatedly, the reality that financial gimmickry and imprudence 

caused serious economic consequences for the American economy led to increased 

responsibilities for audit committees in both Sarbanes-Oxley and Dodd-Frank, and 

complementary Exchange Rules reforms.82  These enhanced requirements added time to what 

was already the most burdened board committee.83   

The resulting time pressures have another important effect.  The core duties of an audit 

committee will mean that the CFO, the head of internal audit, and other top finance officers will 

not just want, but need, a lot of time with the audit committee.  To the extent therefore that the 

audit committee’s scope of responsibility over risk management and compliance is company-

wide, there is an obvious danger that the audit committee will not have enough time itself to 

responsibly consider and address non-financial risks.  That is, even if one assumed that it is 

possible to comprise an audit committee that is not only financially expert but also capable of 

adroitly addressing all the diverse risk issues a company faces, the chance that it would have the 

time to do so effectively seems slight.   

And the reality is that it is exceedingly unlikely that the skill set you would wish to 

address the company’s other non-financial risks and compliance issues is identical to that you 

seek in audit committee members.  Much more likely, you would want directors with substantial 

industry and educational expertise in other relevant subjects—such as environmental, food 

safety, data security, drug efficacy, plant and production safety measures, privacy protections, 

etc.—expertise that they likely built up by concentrating in those areas during their careers, and 

                                                 
82 See supra note 52.   
83 See KPMG, Global Board Insights:  Audit Committee Workload, *4, 

https://home.kpmg/content/dam/kpmg/pdf/2015/10/audit-committee-workload.pdf (surveying 1,500 audit committee 

members and finding that “the amount of time required to carry out their audit committee responsibilities has 

increased moderately (51%) or significantly (24%) over the past two years. And 40% said it’s becoming 

increasingly difficult to oversee all the major risks on its agenda given the committee’s agenda time and expertise”).   
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not in accounting or finance.  Correspondingly, the fact that someone was a top KPMG 

accountant or a CFO at Fortune 100 company may make her an ideal audit committee member.  

But that experience may give her no training or expertise to address food safety risk, or 

cybersecurity.   

As important, the time crunch imposed by core financial and accounting duties means 

that the access that non-financial officers will get to the audit committee will be carefully 

rationed and less than ideal.  It is natural to expect that the CFO and auditors will have an agenda 

of items to accomplish at each audit committee meeting.  Other officers will have to fight for 

time.  This includes the General Counsel, who may often be the most likely to try to make sure 

that every other officer gets some time with the Committee, often at the sacrifice of important 

topics the GC herself might ideally wish to discuss.   

From a business perspective, the resulting allocation of talent and time is suboptimal and 

inefficient.  By consolidating a critical function too tightly in a committee that cannot perform it 

effectively, you risk missing issues, you limit communication between the directors and a more 

diverse set of company officers, and you also are likely to be spreading the work of the board 

across its members in a highly inequitable way.   

The allocation also is counter-intuitive in another obvious sense.  It is unlikely that the 

corporation organizes its management-level approach to risk and compliance in that manner.  

Much more likely, the corporation has developed methods to balance the competing values in 

specialization and generalization, and has developed some industry-specific structures to address 

non-financial risk.  To the extent that at the board level those structures are not replicated in 

some sensible way, the risk is that the board will not be optimally involved in areas of non-

financial risk management that are fundamental to the company.   



 

37 

 

For these reasons, it seems much more effective and efficient to make sure that 

committee-level responsibility for risk management and compliance is thoughtfully allocated 

among the board’s committees, rather than solely vested in the audit committee.  With such a 

thoughtful allocation should come an alignment of officer-to-board-level reporting relationships, 

which has the added value of ensuring that the directors get to know and regularly communicate 

with a broader range of corporate executives.  In an era where it is likely that the only insiders on 

the board will be the CEO and perhaps one other director,84 this is no small benefit in itself, as it 

opens many more windows into the company for the board and creates a much better insight into 

corporate culture.   

More specifically, though, it facilitates management-to-director communication on a 

regular basis on all the material, industry-relevant areas of risk and compliance.  And it does so 

in a way that allows the managers and directors best equipped to identify and deal with risks in 

the first instances the best chance to do so.  Such a structure also maximizes the ability of a 

company to comprise a board with directors having the full range of talents the company’s 

business needs, because directors can be seated and given roles that make sense for them, and 

they are not required to pretend to a specialized expertise they do not truly have.   

This topic is an urgent one now as corporations grapple with where to situate EESG.  To 

date, there has been a noticeable trend toward entrusting the nominating and corporate 

governance committee with responsibility for approving and overseeing the implementation of 

the company’s EESG policies and standards monitoring.85  Rather than integrate EESG into the 

                                                 
84 See SpencerStuart, U.S. Spencer Stuart Board Index 15 (2019), https://www.spencerstuart.com/-/media/2019/ssbi-

2019/us_board_index_2019.pdf (“85% of all S&P 500 board directors are independent . . . .  Boards average 9.1 

independent directors and 1.6 affiliated directors.”). 
85 NACB Public Company Governance Survey 2019-2020, at 27, https://corpgov.law.harvard.edu/wp-

content/uploads/2020/01/2019-2020-Public-Company-Survey.pdf (reporting that 30% of boards locate ESG 

responsibilities in the nominating and governance committee, compared to just 5% that locate those responsibilities 

in the audit committee, although 55% of boards still locate ESG responsibilities at the full board level).   
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corporation’s compliance oversight process, most companies seem to be keeping primary 

responsibility for compliance in the audit committee, while putting EESG in another committee 

or contending the whole board is on point on those issues, and therefore bifurcating, trifurcating, 

or otherwise splitting up what ought to be one integrated approach to inextricably linked goals.  

For the reasons we have discussed, this is wasteful, risks missing key issues of concern, and will 

likely be less effective in creating an ethical and socially responsible corporate culture.   

To more effectively and efficiently organize the compliance and EESG function of the 

corporation, the board should integrate them and allocate responsibility to committees in a 

functionally sensible way.  This allocation of responsibilities would track the skills needed to do 

the task well and mirror the way the task is allocated at the management level.  A sensible 

committee structure will not put all the weight on the audit committee for the most intensive 

tasks, and it should not prevent key officers standing in line behind the CFO from getting time 

with a board committee.   

Rather, the board’s committee structure should be informed by the process outlined, and 

when the fundamental compliance and EESG concerns are lined up and integrated, committees 

should be formed correspondingly based on board member expertise and functional purpose.  For 

most companies,86 this will necessitate creating at least one committee that has a critical risk 

management, compliance, and EESG function addressing some critical non-financial areas of 

concern, such as environment for an energy company or product safety for a pharmaceutical or 

                                                 
86 Some companies have already understood the diversity of compliance and EESG issues they confront and have 

commendably created specific committees that give important elements of non-financial compliance oversight to 

them.  For example, the board of Ashland Global—a leading chemicals company—has established an 

Environmental, Health, Safety and Quality Committee.  Ashland Global Holdings Inc., Proxy Statement (Schedule 

14A) (December 9, 2019), 

https://www.sec.gov/Archives/edgar/data/1674862/000119312519308787/d785067ddef14a.htm.  Likewise, 

Citigroup has established an Ethics, Conduct and Culture Committee.  Citigroup Inc., Proxy Statement (Schedule 

14A) (Mar. 11, 2020), https://www.sec.gov/Archives/edgar/data/831001/000120677420000777/citi3648191-

def14a.htm. 
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food company.87  This allocation could also come with responsibility for attendant areas of 

concern, such as a concern for cybersecurity and appropriate regard for consumer privacy as to 

companies that collect sensitive information from their customers.  Establishing such a 

committee would help directors to satisfy both their legal obligations under Caremark88 and the 

nonlegal need to address EESG concerns.89 

But in general it is, of course, important not to proliferate committees, and that is not 

what we are calling for.  Rather, in addition to considering whether to establish a dedicated 

compliance/EESG committee, what also needs to be rethought is the function of some of the 

mandated committees, such as the compensation committee.  By way of illustration, consider the 

areas of compliance that involve issues like worker safety, a discrimination free and tolerant 

workplace, and fair and equitable pay and benefits.  Since they first emerged in American 

corporate governance, compensation committees have focused obsessively on the compensation 

                                                 
87 One size does not always fit all in corporate governance, though do not view standardization with the same degree 

of skepticism that some do.  Leo E. Strine, Jr. & J. Travis Laster, The Siren Song of Unlimited Contractual Freedom, 

in RESEARCH HANDBOOK ON PARTNERSHIPS, LLCS AND ALTERNATIVE FORMS OF BUSINESS ORGANIZATIONS 11, 18 

(Robert W. Hillman & Mark J. Lowenstein eds., 2015) (observing that unlimited contractual freedom can impose 

transaction costs due to the need for investors to evaluate unfamiliar terms in LLC and other alternative-entity 

governing documents); Reilly S. Steel, Proxy Access and Optimal Standardization in Corporate Governance: An 

Empirical Analysis, 23 FORDHAM J. CORP. & FIN. L. 173 (2017) (developing a theory in which investors prefer 

standardized terms and presenting empirical evidence consistent with that theory).  It may be that there are some 

companies whose risk management, compliance, and EESG issues are so confined in scope that they can all be 

trusted to the audit committee on top of that committees’ already challenging duties.  We do not think many exist.   
88 See Marchand v. Barnhill, 212 A.3d 805, 809, 813, 817, 822 (Del. 2019) (mentioning on four separate occasions 

the company’s lack of any committee on the board charged with addressing food safety even though the company’s 

only product was ice cream). 
89 These nonlegal concerns may include a genuine desire on the part of directors to address EESG concerns (or 

satisfy investors’ demands that they do so), or more cynically, merely “signaling” a commitment to EESG.  See 

generally Brian L. Connelly et al., Signaling Theory: A Review and Assessment, 37 J. Mgmt. 39 (2011) (reviewing 

the literature on signaling).  This raises interesting questions about whether signaling concerns might lead some 

boards to pursue EESG approaches that privilege visibility over efficiency.  See, e.g., Aneesh Raghunandan & Shiva 

Rajgopal, Do the Socially Responsible Walk the Talk? Working Paper, 

https://www.bus.miami.edu/_assets/pdfs/thought-leadership/academic-

departments/accounting/seminars/raghunandan-rajgopal-.pdf (finding that, relative to industry peers, signatories of 

the Business Roundtable’s new Statement of Corporate Purpose had higher rates of environmental and labor 

complaints and spent more money on lobbying).  We leave this question to future research, noting only that boards 

may wish to adopt our proposed approach for either efficiency or signaling reasons.  By consolidating EESG and 

compliance functions, our proposal serves the interests of efficiency; at the same time establishing visible 

committees dedicated to both EESG and compliance may signal the board’s commitment to EESG. 
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of top management and making sure that managers’ compensation is linked to gains for 

stockholders.  They have not been focused on the company’s overall human capital strategy, 

considering whether it would create more value to focus more on good pay for the many who toil 

for the company rather than the few at the top, or in overseeing the company’s policies for 

ensuring a safe workplace, diversity, training, and fair pay and benefits for company workers, 

and standards required of company contractors in those are essential to workers.  But, there is an 

increased demand for corporations to give greater consideration to these areas, as exemplified by 

the U.K.’s new requirement for companies to have a director elected by the workforce or a board 

committee that focuses on the workforce’s best interests.90  And bills in Congress show a 

growing interest in having worker representatives on boards,91 an interest that may well result in 

focus on a workforce board committee as a solution that will have more support in the American 

corporate governance context.  With these growing demands, boards and management will have 

to grapple with how to efficiently respond and whether to add a new committee, with the costs 

that it entails in the potential need to increase board size, the length of board members’ and 

managers’ time, and the splitting of related functions.  One potentially effective answer would be 

to reconceive the role of the compensation committee to broaden its mandate to take on oversight 

responsibility for all important workforce issues.  This could give directors an efficient way to 

oversee all key human resources policies, such as those critical to racial and gender pay equity 

and diversity, and also to establish the optimal approach to fair gainsharing between the 

                                                 
90 The UK Corporate Governance Code (July 2018), https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-

95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.pdf (“For engagement with the workforce, one 

or a combination of the following methods should be used [1] a director appointed from the workforce; [2] a formal 

workforce advisory panel; [or 3] a designated non-executive director”). 
91 See sources cited supra note [●]. 
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company’s workforce overall, on the one hand, and its stockholders and top management, on the 

other.92 

In thinking about the committee structure, skeptics might contend that it is essential that 

the entire board be involved in compliance, risk management, and EESG.  And the answer to that 

is:  yes, we agree.  But we recognize that for the entire board to do its collective job well, there is 

an advantage to specialization and time on task, where you use the diverse talents of the board 

and management effectively to make sure that we identify all key issues, give each of them 

adequate time, and are therefore better able to develop and implement an overall approach that is 

most effective.  For example, it could make sense for a board committee to have penultimate 

responsibility for approving the overall compliance/risk management/EESG plan before it goes 

to the board.  That process of approval could involve presentations by other committees about 

key areas of concern.  And likewise, if audit is the approving committee, it could require the 

audit committee and relevant officers to brief the other directors about their approach to financial 

risk and EESG subjects in that area.  Cross-fertilization by a set of strong committees well 

populated with relevant expertise and with the time to do the job well sets up the whole board to 

function much better than loading too much on to the audit committee (the traditional approach) 

                                                 
92 In a related paper, two of us explain how this might work.  Leo E. Strine & Kirby M. Smith, Toward Fair 

Gainsharing and a Quality Workplace for Employees: How a Reconceived Compensation Committee Might Help 

Make Corporations More Responsible Employers and Restore Faith in American Capitalism (Working Paper, June 

16, 2020), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3619273.  Other learned commentators find this 

avenue promising.  See Amelia Miazad, Sex, Power, and Corporate Governance (Forthcoming UC Davis Law 

Review 2020) (discussing the board’s influence on culture and pointing to the compensation committee as a 

committee that increasingly has oversight for culture and workforce issues generally).  And some companies have 

already done this.  See Steve Van Putten, David Bixby & Jan Koors, The Compensation Committee Agenda for 

2019, Harv. Law Sch. Forum on Corporate Governance (May 1, 2019), 

https://corpgov.law.harvard.edu/2019/05/01/the-compensation-committee-agenda-for-2019/ (“Broader-based pay 

issues (think CEO Pay Ratio and gender and other diversity-based pay inequities), talent development, and culture-

related concerns are pushing the boundaries of traditional compensation committee responsibilities.”). 
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or setting up a bifurcated process whereby audit does compliance and risk management, and the 

nominating and corporate governance committee is given some vague mandate to oversee EESG.   

To the extent that establishing processes to consider EESG and compliance together has 

the potential to make EESG more durable, this should also appeal to those who advocate EESG 

as a means of redressing social inequities and other shortcomings of our legal and political 

system.  It seems plausible that setting a routinized process for considering EESG together with 

compliance will more firmly embed EESG within corporate culture and governance.93  If so, that 

would be a victory for EESG advocates concerned that EESG may take a back seat if it becomes 

less fashionable with the Davos crowd. 

Conclusion 

With careful thought, corporate leaders can position their companies to better identify 

and address known and emerging risks; adopt goals for responsible corporate behavior toward 

workers, other stakeholders, and society; and establish standards and policies designed to 

promote and measure the attainment of both EESG goals and legal compliance.  This will not be 

easy, but it is an exercise that is long overdue for most companies and will have long-lasting 

value if it becomes not just a one-off restructuring, but a regular process of serious thought about 

how the company makes money and how it affects the world in doing so.  This thought process 

could result in more informed business decisions, a more efficient use of the human capital of the 

board, management and the overall workforce, and best assure a corporate culture that seeks 

sustainable profit by a commitment to being good citizens.  Put plainly, a well-thought-out 

corporate strategy to be an exemplary citizen in all the areas where the company has a material 

                                                 
93 Cf. Donald C. Langevoort, Cultures of Compliance, 54 AM. CRIM. L. REV. 933 (2017) (exploring the role of 

culture in ensuring good compliance) 
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impact on its stakeholders and society should at the very least result in the corporation 

establishing a solid reputation as a law-abiding citizen.  And that in itself is a good thing.   



Wachtell, Lipton, Rosen & Katz 
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ESG and Incentive Compensation Programs 

The recent release by the proxy advisor Glass-Lewis of an informal survey and 

report on the use of environmental and social goals in the incentive plans of S&P 500 companies in 

selected industries represents the latest reminder of the increasing significance of environmental, 

social and governance (“ESG”) goals in public company incentive compensation plan design.  

Consistent with other surveys and our experience, the Glass-Lewis report, titled E&S Metrics in 

Executive Compensation, observes that recent years have witnessed companies “increasingly 

adopting nonfinancial metrics, particularly those relevant to environmental and social factors,” as 

part of a broader “trend … reflective of a rising focus on sustainability among diverse stakeholder 

groups, including prominent shareholders.”1   

The report, however, also notes that the use of these metrics is often of relatively 

modest weight, and in many cases subsumed within qualitative or individual performance 

components of the programs.  Indeed, the principal challenge in implementing ESG incentive goals 

is devising objective criteria for measurement that will stand the test of time and shareholder 

receptivity, especially in the event that achievement of ESG metrics results in payouts when 

stockholders may not be reaping similar rewards under traditional financial measures.  In our view, 

these challenges are not insurmountable, and the Glass-Lewis report offers a balanced investor 

group perspective on them.  While acknowledging some wariness that environmental and social 

goals will prove too qualitative and discretionary, Glass-Lewis recognizes the importance of setting 

and achieving such goals as integral to the long-term value creation of a company, so long as the 

company can demonstrate and articulate in its proxy statement an appropriate rationale connecting 

the environmental and social goals to that long-term vision.  Ultimately, ESG-related incentive 

goals may not fall squarely within current Institutional Shareholder Services and other proxy 

advisor frameworks for evaluating incentive compensation programs, but resisting the urge to run 

with the herd may be a necessary part of a larger movement to refocus what it means to be a 

successful company.   

To that end, it is prudent for companies to give conscious thought at both the board 

and management level to the relationship between ESG goals and incentive compensation.  The 

discussion must begin with an assessment of which ESG issues are most relevant to the individual 

company and an evaluation of whether all constituents will likely be in general agreement as to 

appropriate metrics and goals.  Coordination between compensation teams and other internal groups 

focused on sustainability, corporate mission, and long-term strategy and drivers of profitability, is 

essential.  Glass-Lewis’s thoughtful engagement provides an opportunity, as does the COVID-19 

pandemic generally, to pause and reflect; in this instance, as to how ESG goals that are considered 

proactively and deliberately can motivate sustainability as well as profitability, helping to build 

long-term value for all stakeholders. 

David M. Silk 

Andrea K. Wahlquist 

David E. Kahan 

Erica E. Bonnett 

                                                 
1 As discussed extensively in our memorandum of April 13, 2020, the COVID-19 pandemic has further highlighted 

ESG issues, especially in the areas of human capital preservation, business model and supply chain resilience, consumer 

welfare, and social impact. 
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Interest in the environmental, social and governance (ESG) policies of companies and 
their impact on the wider community has continued to increase amongst institutional 
investors, retail shareholders and the media during the first half of 2020. The COVID-
19 pandemic and the Black Lives Matter movement have both resulted in the “S” in 
ESG becoming rapidly more important as companies seek to reaffirm their public 
image in response to such events, defying any concerns that ESG issues would fall to 
the wayside at the onset of an economic crisis. In this article, we review some of the 
key ESG developments and trends in the UK and Europe in the first half of 2020.

ESG Funds Continue To Grow

At the start of the year, a Morningstar report confirmed that investment pouring into 
European ESG funds had more than doubled year-on-year — a total of €120 billion in 
2019 compared to €48.8 billion in 2018. Many investors historically have shown a reluc-
tance to invest in such funds due to an inability to verify whether they are able to perform 
as well as (or better than) their non-ESG-focused counterparts. In June, Morningstar 
released a first-of-its-kind report examining the comparative performance of European 
ESG funds over one-year, five-year and 10-year periods. The report revealed that close 
to six out of 10 sustainable funds in fact delivered higher returns than their comparators 
over the past decade. The last few months have underscored this statistic, with ESG funds 
reportedly outperforming others in Q1 2020. This is likely due to a combination of their 
low exposure to oil and gas companies, which have been hard hit by a substantial drop in 
commodity prices, and high exposure to tech firms, which have weathered the crisis rela-
tively well. Whilst this is encouraging, the report indicates that there are differing levels 
of success depending on the form of the fund — for example, only three out of 10 ESG 
euro corporate bond funds achieved better returns than their non-ESG counterparts in the 
same period. The report also warns that the growing number of ESG funds may lead to 
potential burn-out in the future as competition increases and the market contracts.

Institutional Investors Voice Their Concerns

Whilst ESG funds continue to make strides, institutional investors also have contin-
ued to push their own ESG agendas directly. The chief executive of BNP Paribas Asset 
Management stated in a recent Financial Times article that the firm has “put sustainable 
investing at the very heart” of its strategy, and it was ranked among the best asset 
managers in the world for ESG in an April report by ShareAction, the responsible 
investment organisation. Other institutional investors such as Legal & General Invest-
ment Management and DWS Group have received positive coverage and recognition 
for their willingness to vote against directors over climate issues. In the broader activist 
market, an initial hiatus in activity due to caution about investing during the COVID-19 
pandemic appears to be coming to an end. In particular, as the UK stock market has not 
rebounded as quickly as those in the U.S., activists may seek to gain ground in the second 
half of 2020 and use this as an opportunity to relaunch ESG-related campaigns focused 
on companies’ governance, decision-making and social policies during the crisis.

In January, the new UK Stewardship Code 2020 came into force, having received a 
“substantial and ambitious” revision. The Financial Reporting Council has redefined the 
meaning of stewardship as “the responsible allocation, management and oversight of 
capital to create long-term value for clients and beneficiaries leading to sustainable 
benefits for the economy, the environment and society”. The Stewardship Code now 
requires asset managers and investors to place a greater focus on ESG matters and requires 
signatories to produce an annual stewardship report explaining how they have applied the 
Stewardship Code in the previous 12 months.
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The ‘S’ in ESG Begins To Shine

In the past few years, the “E” and “G” of ESG have received 
most of the attention, with shareholders focused on concerns 
such as director remuneration and climate change-friendly 
policies. The “S” often has struggled to gain substantive traction, 
partly due to the difficulty in quantifying such concerns and the 
lack of available data. However, the pandemic has brought much 
needed attention to the “S” — in particular, in relation to the 
treatment of workers by their employers. Previously, social poli-
cies have tended to focus on issues that can be measured, such as 
gender discrimination (equal pay and board diversity) and social 
outreach, but in light of COVID-19 and the Black Lives Matter 
movement, social issues have received increased attention and 
companies are expanding their policies to cover broader issues, 
such as employee welfare and company culture. Recent events 
also have renewed the spotlight on racial diversity at the board 
level and in management teams.

In April, Legal & General Investment Management urged 
companies to treat their staff well during the pandemic or risk 
facing the consequences. There also has been increasing pres-
sure on companies to do so due to the attention given to these 
concerns by the media. For instance, in the early stages of lock-
down in the UK, J D Wetherspoon, the pub chain, stated that they 
would not pay their staff during lockdown because they could 
go and find alternative jobs in supermarkets. A public backlash 
and an open letter from MPs preceded the chairman reversing 
the company’s position. Similarly, Sports Direct faced public 
criticism after trying to keep their stores open in contravention  
of government orders, putting their employees at risk.

Such concerns are not solely linked to issues arising during the 
pandemic. In July, following an article about a Sunday Times 
investigation, Standard Life Aberdeen sold its shareholding 
in Boohoo, a UK online fashion retailer, as a result of claims 
regarding the poor working conditions at its suppliers described 
in the article. It was by no means the only sustainable fund 
invested in Boohoo as 20 others were highlighted as shareholders 
by Morningstar, and other ESG risks in supply chains (such as 
environmental pollution, workforce health and safety incidents 
and labour disputes) continue to receive increased interest. This 
example shows that the spotlight of publicity can lead to swift 
decision-making by institutional investors.

The World Queries the Purpose of the Modern Company

In addition to institutional investor attention, there has also been a 
wider movement to begin to reconsider the purpose of the modern 
company. Under the UK’s revised Corporate Governance Code 
2018, the board of a premium-listed company is now required 
to “establish the company’s purpose, values and strategy, and 
satisfy itself that these and its culture are aligned”. Directors also 

are now required to demonstrate how they have discharged their 
duties under Section 172 of the Companies Act 2006 by includ-
ing a statement in the company’s annual report. These duties go 
beyond solely creating value for shareholders in the long-term and 
require directors to take into consideration a broader spectrum 
of factors, including ESG concerns such as the interests of the 
company’s employees and the impact of the company’s operations 
on the community and environment. The majority of companies 
have satisfied their obligations by including a one-page statement 
identifying their key stakeholders and summarising how they have 
engaged with them throughout the year, before referring to other 
sections of the annual report for further details and examples. 
A few companies have gone a step further and provided specific 
“in-depth case studies” to demonstrate how they have taken stake-
holder concerns into account in implementing their strategy and 
any progress made throughout the past year.

Beyond the UK, the number of companies seeking the B Corpo-
ration certification — a private certification for businesses that 
balance purpose and profit issued by the US non-profit organisa-
tion, B Lab — continues to increase. Most B Corps are small to 
medium private companies based in the US; however, a number 
of larger companies from across the globe are now targeting the 
certification. In early July, Lemonade — a SoftBank-backed 
insurance start-up — completed its IPO as a B Corp, only the 
fifth US company to do so (although other such companies have 
been forced to let their certification lapse post-IPO in order to 
maintain their corporate structure). The performance of these 
companies is likely to be closely watched by Wall Street and 
other companies to determine the viability of such a move and 
the perceived marketing benefits during the IPO process.

France has taken this concept a step further, introducing last year 
the ability for any company to specify its principles and social 
purposes in its articles of association (raison d’être) and a new 
legal status for companies: an enterprise à mission (“purpose-
driven company”). Several French listed companies (including 
Veolia, Engie and BNP Paribas) have included a raison d’être 
in their articles, allowing them to publicly define the undertak-
ings and values that guide their strategy and to which internal 
resources should be applied. Adopting the status of a purpose-
driven company is more binding, as it entails a declaration to the 
commercial court, the implementation of a supervisory committee 
to monitor the company’s pursuit of its social and environmental 
targets, and the verification of such targets by an independent 
third party. In June, the shareholders of Danone voted to enshrine 
their “health through food” mission, becoming the first large listed 
company to adopt the new legal status. From now on, Danone 
will not only have to generate profit for its shareholders but do so 
in a way that will benefit its customers’ and the planet’s health. 
Whether more public companies will adopt this status in France 
or seek B Corp certification this year may depend on the perfor-
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mance of companies like Lemonade and Danone as others use  
the next 12 months as a form of litmus test.

The LSE Makes Its Green Economy Mark

The London Stock Exchange (LSE) also has launched a new 
classification for issuers to help investors solve the challenge of 
identifying green economy equities to enable diverse exposure 
rather than limiting investors to a narrow scope of industries. 
Introduced in October 2019, the Green Economy Mark — a 
world-first, data-driven, green classification for equity issuers 
— identifies companies across all segments of the Main Market 
and AIM, a market of the LSE, with at least 50% of their total 
revenues derived from green products and services. Although 
the Mark has been given mainly to existing listed companies, 
Calisen became the first company to qualify for the Mark at 
admission in February, which the company said was beneficial  
in pre-IPO conversations with investors and may lead the way for 
other IPO candidates. As of 29 June 2020, the Green Economy 
Mark is now held by 86 issuers with a combined market capi-
talisation of over £67 billion, including mainstream industrial 
companies such as Johnson Matthey plc, Smurfit Kappa Group 
plc and SIG plc. Although this represents a small portion of the 
total market, it is a positive start for the new classification and 
underlines the LSE’s commitment to supporting sustainable 
finance and investment.

The EU Moves Its Sustainable Legislation  
Agenda Forward

In recognition of the Paris Agreement and the EU’s pledge 
to be carbon neutral by 2050, the EU has slated a framework 
of regulations intended to facilitate this goal. The Taxonomy 
Regulation, which came into force this month, establishes an 
EU-wide environmental classification framework to enable 
financial market participants to identify which economic 
activities are environmentally sustainable. The provisions of the 
Sustainability-Related Disclosure Regulation will apply from 
March 2021 and will require companies to implement policies 
and make certain disclosures to investors as to how ESG factors 
are being integrated into investment decisions and internal 
processes. Finally, the European Commission’s ongoing review, 
and subsequent amendment, of the Non-Financial Reporting  

Directive will provide further direction to ensure that reliable, 
comparable and relevant ESG information can be disclosed by 
issuers. The EU generally is seen as moving ahead of the rest 
of the world in enacting this type of legislation to help classify 
ESG; in the US, the SEC has hesitated to standardise ESG 
disclosure, relying instead on the “marketplace evolution of 
sustainability disclosures”.

The UK Treasury stated in a May letter to the House of Commons 
that it is reserving judgement on whether to onshore the 
Taxonomy Regulation. Although the EU and UK are aligned 
on the need for a global standard to prevent “greenwashing”,1 
the Treasury considers that the lack of technical detail in the 
regulation and reliance on future EU delegated acts means that 
it does not wish to commit to implementation before receiving 
more detail on what the regulation will require. This has created 
uncertainty for global asset managers, as not adopting the 
Taxonomy Regulation in the UK could result in competing regu-
latory regimes, which would be further complicated if the SEC 
subsequently introduces its own classification system. Despite 
the potential for a disparity in the levels of regulatory oversight 
across different jurisdictions, the growth of ESG funds is likely 
to lead to enhanced regulatory scrutiny of funds labelled as being 
compliant with ESG standards.

Looking Forward

Although many ESG policies aim to effect changes over the 
course of years and decades, the first half of 2020 has demon-
strated that the focus on ESG issues can be rapidly catalysed 
by global events and movements. As the UK and European 
economy moves into the next stage of recovery from the COVID-
19 pandemic, investors may start to look back at companies’ 
performance during the earlier stages of the crisis and seek 
to hold management to account for any actions considered 
incompatible with ESG principles. There also may be renewed 
engagement from investors and activists encouraging companies 
to recover from the crisis in a sustainable way. Finally, the phased 
implementation of the EU’s new sustainability legislation over 
the following months and years (and any regulatory divergence 
in the UK as a result of Brexit) will bring a new classification 
system and disclosure regime that companies will need to adopt, 
understand and respond to.

1 “Greenwashing” is the process of conveying a false impression or  
providing misleading information about how a company’s products  
are more environmentally sound.

ESG in 2020: A Half-Year Review



4 Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates

Contacts
Scott C. Hopkins
Partner / London
44.20.7519.7187
scott.hopkins@skadden.com

Simon Toms
Partner / London
44.20.7519.7085
simon.toms@skadden.com

Helena J. Derbyshire
Of Counsel / London
44.20.7519.7086
helena.derbyshire@skadden.com

Adam M. Howard
Counsel / London
44.20.7519.7091
adam.howard@skadden.com

Greg P. Norman
Counsel / London
44.20.7519.7192
greg.p.norman@skadden.com

Damian R. Babic 
Associate / London
44.20.7519.7253
damian.babic@skadden.com

Kathryn Gamble
Trainee Solicitor / London
44.20.7519.7219
kathryn.gamble@skadden.com

Amy Liu
Trainee Solicitor / London
44.20.7519.7315
amy.liu@skadden.com

Abigail B. Reeves 
Associate / London
44.20.7519.7282
abigail.reeves@skadden.com

Patrick Tsitsaros
Associate / London
44.20.7519.7081
patrick.tsitsaros@skadden.com

Eleanor F. Williams
Trainee Solicitor / London
44.20.7519.7162
eleanor.williams@skadden.com

ESG in 2020: A Half-Year Review

mailto:scott.hopkins@skadden.com
mailto:simon.toms@skadden.com
mailto:helena.derbyshire@skadden.com
mailto:adam.howard@skadden.com
mailto:greg.p.norman@skadden.com
mailto:damian.babic@skadden.com
mailto:kathryn.gamble@skadden.com
mailto:abigail.reeves@skadden.com
mailto:patrick.tsitsaros@skadden.com 
mailto:amy.liu@skadden.com 
mailto:eleanor.williams@skadden.com


Wachtell, Lipton, Rosen & Katz  

 

If your address changes or if you do not wish to continue receiving these memos, 

please send an e-mail to Publications@wlrk.com or call 212-403-1443. 

W/3796543 

July 13, 2020 

GAO Report Highlights Dearth of Comparable, Decision-Useful ESG Disclosures; 

Senator Warner Seeks Task Force on ESG Metrics 

A report published by the United States Government Accountability Office 

(GAO) earlier this month has further highlighted the dearth of comparable, decision-

useful ESG disclosures sought by investors.  Commissioned by U.S. Senator Mark 

Warner, the report noted that most institutional investors contacted by the GAO seek 

ESG information to enhance their understanding of risks and to assess long-term 

value.  The report also noted challenges with understanding and interpreting both 

quantitative and narrative ESG disclosures, and that the quality and relevance of 

such disclosures to investors remain highly variable.  Following the release of the 

GAO report, Senator Warner called on the U.S. Securities and Exchange 

Commission (SEC) to establish a task force to determine a robust set of quantifiable 

and comparable ESG metrics to be disclosed by all public companies.  Senator 

Warner had previously pushed for more extensive disclosure of human capital-

related metrics in light of their materiality to most businesses. 

The GAO’s findings echo similar sentiments among the investor community, 

who, along with other stakeholders, have noted the growing need to establish a 

standardized ESG disclosure framework to facilitate the disclosure of decision-

useful information.  Various private-sector initiatives are already in progress—the 

World Economic Forum’s International Business Council earlier this year released 

a consultation draft of core and expanded ESG disclosures drawing on metrics from 

existing ESG reporting frameworks.  Likewise, the Sustainability Accounting 

Standards Board (SASB) and the Global Reporting Initiative (GRI) have pledged to 

work together to align ESG reporting standards. 

Federal regulators in the U.S., however, have continued to proceed cautiously, 

and we expect that principles-based disclosure rooted in materiality will remain the 

core organizing framework for the application of U.S. securities laws.  The SEC’s 

Investor Advisory Committee has recommended that the SEC begin an effort to 

update reporting requirements of issuers to include material, decision-useful ESG 

disclosures.  However, to date, the SEC has not indicated an interest in requiring 

disclosure of specific cross-industry metrics that would capture the full ESG 

universe.  Meanwhile, the Department of Labor recently proposed for public 

comment rules that would further burden the ability of fiduciaries of private-sector 

retirement plans to select investments based on ESG factors and would bar 401(k) 

plans from using a fund with an ESG mandate as the default investment alternative 

for non-electing participants.   

mailto:Publications@wlrk.com
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Among investors surveyed for the GAO report, most sought ESG disclosures 

primarily to better understand and compare risks.  ESG disclosures were also used 

to inform shareholder voting, for the creation of ESG funds and portfolios and to 

inform decisions on whether to divest from a company.  The investors noted faults 

with both qualitative and quantitative ESG disclosures currently offered by 

companies, particularly the challenge of deciphering the “variety of different metrics 

that companies used to report on the same topics, unclear calculations, or changing 

methods for calculating a metric.”  Investors also indicated that “some narrative 

disclosures contained generic language, were not specific to how the company 

addressed ESG issues, or were not focused on material information.”  The GAO’s 

own review of ESG disclosures corroborated the investor perspectives, with the 

report’s authors finding several cases where companies used different definitions or 

calculations for the same topics.  Such inconsistencies were most frequently found 

in disclosures relating to climate change, personnel management, resource 

management, and workforce diversity—all of which are priority ESG issues for 

investors.  

 

With the current pandemic bringing ESG issues closer to the fore, and 

growing evidence that ESG-oriented investments can help mitigate risk and 

potentially outperform the rest of the market, the demand among investors and other 

stakeholders for quality ESG data will likely continue to grow.  In the near term, it 

appears that private-sector led initiatives will spearhead efforts to address some of 

the gaps and shortfalls in current ESG disclosures.   

 

 

       David M. Silk 

       David B. Anders 

       Sabastian V. Niles 

       Carmen X. W. Lu 

       Ram Sachs 
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Spotlight on Boards 

The ever-evolving challenges facing corporate boards prompt periodic 

updates to a snapshot of what is expected from the board of directors of a public 

company—not just the legal rules, or the principles published by institutional 

investors and various corporate and investor associations, but also the aspirational 

“best practices” that have come to have equivalent influence on board and company 

behavior.  The coronavirus pandemic and resulting recession, combined with the wide 

embrace of ESG, stakeholder governance and sustainable long-term investment 

strategies by the Business Roundtable, the World Economic Forum, the British 

Academy, BlackRock, Vanguard, State Street and other investors and asset managers 

is a decisive inflection point in the responsibilities of the board of directors of 

companies.  The statement of corporate purpose by the World Economic Forum is a 

concise and cogent reflection of the current thinking of most of the leading 

corporations, institutional investors, asset managers and their organizations, so too 

governments and regulators outside the United States:   

The purpose of a company is to engage all its stakeholders 

in shared and sustained value creation.  In creating such 

value, a company serves not only its shareholders, but all 

its stakeholders – employees, customers, suppliers, local 

communities and society at large.  The best way to 

understand and harmonize the divergent interests of all 

stakeholders is through a shared commitment to policies 

and decisions that strengthen the long-term prosperity of a 

company.  

The focus on ESG and stakeholder governance has shifted the question of 

whether a board of directors should take into account the interests of stakeholders 

other than shareholders, to how a board should do so.  Directors need to grapple with 

a host of questions about the practical implications of this new paradigm, such as 

adjusting existing board functioning to reflect stakeholder governance, defining 

corporate “purpose” and shaping its “culture,” integrating ESG considerations into 

long-term business strategy and measuring and delivering sustainable value to all 

stakeholders.  Directors are also facing questions about the contours of the board’s 

legal obligations, and what, if any, modifications should be made to communications 
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and engagement efforts with shareholders and other stakeholders.  In addition, the 

current pandemic has heightened emphasis on effective and adaptive crisis 

management and events of recent weeks have shone a light on the role of all market 

participants in combatting social and racial inequality. 

The legal rules as to directors’ duties have not changed.  What has 

changed are the expectations of investors and the other stakeholders, for (1) greater 

transparency, (2) deeper board engagement and oversight, (3) greater opportunity to 

engage with directors, and by stakeholders for (4) investors to exercise their 

stewardship of corporations to further the new paradigm that they both have 

embraced.  See, Fiduciary Duties in Times of Financial Distress, On the Purpose of 

the Corporation and Some Thoughts for Boards of Directors in 2020:  A Mid-Year 

Update. 

Boards should: 

 Recognize the heightened focus of investors, special interest 

organizations and the public on “purpose” and “culture” and an expanded notion of 

stakeholder interests that includes employees, customers, suppliers, communities, the 

economy and society as a whole, as well as shareholders; 

 Relatedly, be aware that ESG and sustainability have become major 

mainstream governance topics that encompass a wide range of issues, such as climate 

change and other environmental risks; systemic financial stability; diversity; human 

capital management (e.g., employee working conditions, wages, training, retraining, 

healthcare and retirement); supply chains; and consumer and product safety; 

 Oversee management’s development of analysis and metrics to 

understand the impact of these stakeholder interests on the value and strategy of the 

corporation, and oversee the integration and balancing of these interests to promote 

the long-term success of the corporation; in performing this oversight function, 

directors should recognize that balancing and allocating among all the stakeholder 

interests is fully protected by the business judgment rule, if there is compliance with 

the usual duties of care and loyalty to the corporation; 

 Oversee corporate strategy (including purpose, culture and vision) and 

the communication of that strategy to investors, in light of investors’ expectations and 

keeping in mind that investors want to be assured about not just current risks and 

problems, but also threats to long-term strategy from global, political, climate, social, 
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economic and technological developments; 

 Set the “tone at the top” to create a corporate culture that not only gives 

priority to ethical standards, professionalism, integrity and compliance in setting and 

implementing both operating and strategic goals, but that also is a reflection of, and a 

foundation for, the corporation’s purpose; 

 Oversee and understand the corporation’s risk profile as well as its 

management of short-, medium- and long-term risks, including climate-related risks, 

and how risk is taken into account in the corporation’s business decision-making, and 

respond to red flags if and when they arise; 

 Choose the CEO, monitor the CEO’s and management’s performance 

and develop and keep current a succession plan that takes into account the general and 

special risks that the corporation faces; 

 Have a lead independent director or a non-executive chair of the board 

with clearly defined duties and responsibilities who can facilitate the functioning of 

the board and assist management in engaging with investors and other stakeholders; 

 Together with the lead independent director or the non-executive chair, 

determine the agendas for board and committee meetings and work with management 

to ensure that appropriate information and sufficient time are available for full 

consideration of all matters; 

 Determine the appropriate level of executive compensation and incentive 

structures, with awareness of the potential impact of compensation structures on 

business priorities and risk-taking, as well as stakeholder, proxy advisor and public 

and political views on compensation;  

 Consider executive compensation in the context of overall management 

of all aspects of ESG governance and especially human capital, including diversity, 

relative compensation of all employees, training and retraining, continuity of 

employment, healthcare and retirement income and benefits; 

 Maintain a working partnership with the CEO and management and serve 

as a resource for management in charting the appropriate course for the corporation; 

 Recognize that shareholder engagement has become a central component 

of corporate governance, and participate, as appropriate, in proactive outreach efforts 

to communicate with and listen to shareholders and other stakeholders; 
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 Recognize that investors (including activists) and certain proxy advisors 

are monitoring the board’s oversight and responsiveness to ESG governance and 

comparing the company’s performance on ESG to that of its peers; 

 Work with management to anticipate possible takeover attempts and 

activist attacks and keep current response playbooks in order to be able to address 

them more effectively, if they should occur; 

 Meet at least annually with the team of company executives and outside 

advisors that will advise the corporation in the event of a takeover proposal or an 

activist attack; 

 Be open to management inviting a stakeholder or even an activist, under 

appropriate circumstances, to meet with the board to present the stakeholder’s or 

activist’s opinion of the strategy and management of the corporation; 

 Evaluate the performance of individual directors, the board and board 

committees on a regular basis and consider the optimal board and committee 

composition and structure, including board refreshment, expertise and skill sets, 

independence and diversity; 

 Review corporate governance guidelines, committee charters and 

workloads and tailor them to promote effective board and committee functioning; 

 Be prepared to deal with crises, with special emphasis on macro events 

such as a pandemic, a natural disaster like an earthquake or hurricane, a liquidity 

squeeze, a long-term recession or a breakdown in international relations; 

 Be prepared to take an active role in matters where the CEO may have a 

real or perceived conflict, including takeovers and attacks by activist hedge funds 

focused on the CEO; and 

 Determine that appropriate records of the foregoing are timely created 

and maintained. 

To meet these expectations, corporations should seek to: 

 Have a sufficient number of directors to staff the requisite standing and 

special committees to meet investor and other stakeholder expectations for experience, 

expertise, diversity and periodic refreshment; 

 Consider whether the corporation would benefit from the addition of 

management or board committees focused on finance, risk management and 
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compliance, and especially ESG governance; 

 Compensate directors commensurately with the time and effort that they 

are required to devote and the responsibility that they assume; 

 Have directors who have knowledge of, and experience with, the 

corporation’s businesses and key developments and drivers that impact those 

businesses, even if this results in the board having more than one director who is not 

“independent”; 

 Have directors who are able to devote sufficient time to preparing for and 

attending board and committee meetings and engaging with investors and other 

stakeholders; 

 Have directors who recognize that institutional investors and other third-

party ESG activists will monitor the composition of the board of directors for expertise 

on particular aspects of ESG (such as climate and diversity) and for presence on the 

board of known opponents of an ESG issue;  

 Have directors who recognize that ESG activists may take secondary 

action to have the company pressure customers and suppliers with respect to an ESG 

issue and similarly to have customers and suppliers pressure the company;   

 Provide directors with all the data that is necessary for making sound 

decisions regarding performance, strategy, compensation, ESG issues, financial 

stability, and stakeholder allocation; 

 Provide directors with regular tutorials by internal and external experts 

as part of expanded director education and to ensure that directors have the 

information and expertise they need to respond to disruption, evaluate current strategy, 

strategize beyond the horizon and integrate and balance the interests of the 

stakeholders; and 

 Maintain a collegial relationship among and between the company’s 

senior executives and the members of the board that facilitates frank and vigorous 

discussion and enhances the board’s role as strategic partner, evaluator and monitor. 

 

Martin Lipton 

Carmen X. W. Lu   
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The Other “S” in ESG:  Building a Sustainable and Resilient Supply Chain 

The current pandemic, blind spots in information flows through supply lines, the 

shutdowns in meat processing plants around the world, the ongoing shortages in personal 

protective equipment and, most recently, the scandal involving British retailer Boohoo, have all 

underscored the importance of resilient, sustainable, legally compliant and ethical supply chains. 

In addition to geographic and industry-specific challenges, issues relating to health and safety, 

labor practices and climate risk have become top priorities for investors, regulators and 

consumers.  Failure to ensure proper oversight and management of supply chains can result in 

significant reputational and economic losses, as well as regulatory scrutiny.  Companies that 

invest in this area also benefit from competitive advantages, faster recovery from disruptions 

and, for those who wish to demonstrate leadership, broader impact.  For many companies, the 

pandemic has provided new insights into their supply networks, revealed an unsettling lack of 

full visibility into their supply chains, and exposed weaknesses and gaps between first-tier and 

lower-tier suppliers.  Set forth below are some considerations for boards and management teams 

looking to integrate supply chain considerations into their oversight of ESG matters and to 

understand how their companies can build back stronger and better in the aftermath of the 

pandemic: 

Focus on Transparency.  The complexity of modern-day supply chains means that a 

variety of ESG risks can be embedded in a company’s business without management’s 

knowledge.  Identifying operational weaknesses among second- and third-tier suppliers is a 

challenge not only for companies that have offshored, but also for companies that have or are 

reliant on third-party software providers that have access to sensitive consumer and competitive 

data.  Companies are increasingly called upon to disclose their supply chain practices as part of 

ESG disclosures (the Sustainability Accounting Standards Board (SASB), the consultation draft 

of an ESG reporting framework proposed by the World Economic Forum and the Global 

Reporting Initiative (GRI) contemplate supply chain-related disclosures) or in connection with a 

growing number of shareholder proposals, and as ESG ratings agencies seek to measure and 

assess supply chain risks, companies should implement processes that track all elements of their 

supply chain.  Companies should determine which standards and practices they expect suppliers 

to meet and whether and how to apply these expectations to first-tier versus lower-tier suppliers.  

These processes should seek to ensure alignment between company and supplier practices, 

policies and training, as well as efficient channels for reporting and addressing compliance issues 

and unethical practices, particularly as they relate to human rights, labor conditions, and misuse 

of data and corruption.   

Consider Climate Change Risks and Opportunities.  The reduction of carbon footprints, 

including where supply chains occupy a significant portion of that footprint, has become a key 

issue for many companies.  For example, Apple announced recently that it intends to create a 

carbon neutral supply chain by 2030, and a number of other companies have made commitments 

to reduce the carbon footprint of their operations.  Looking ahead, it will become increasingly 

important for companies to engage and collaborate with their suppliers to identify avenues for 

leveraging renewable energy, reducing waste and streamlining manufacturing and logistics.  

W/3817516
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Additional engagement and collaboration will also be needed to fully assess and manage 

potential climate change-related risks and opportunities.  Shifting climate patterns already pose a 

threat to infrastructure and introduce new uncertainties to traditional supply chains.  Maintaining 

a robust and sustainable supply chain will require companies to integrate supply chain 

management into long-term climate risk management plans.  

Scrutinize Compliance.  Compliance remains a key challenge for companies with heavily 

outsourced global supply chains that have historically faced issues relating to human rights, fair 

labor practices and anti-corruption laws.  The digitization of the global economy has exposed a 

growing number of companies to data compliance issues as new laws and regulations on data 

privacy and cybersecurity are implemented.  In addition, the ongoing shift toward stakeholder 

capitalism and renewed focus on corporate purpose and culture means that investors and 

consumers will be less forgiving of misconduct by third-party suppliers (or, as Boohoo 

demonstrates, sub-suppliers).  The operational challenge for companies is to align supplier 

monitoring and compliance practices with those of the company.  Such efforts may require 

additional investment in training, screening, monitoring and reporting, and possibly a 

reconfiguration of high-risk supply chains.  

Consider Regulatory Risk.  While companies operating in strategically sensitive sectors 

such as telecommunications, biotechnology, infrastructure and energy have long been subject to 

regulatory scrutiny, the rise of the data economy, growing U.S.-China tensions and, most 

recently, the pandemic, have brought into focus the need for greater regulatory scrutiny of supply 

chains, both physical and virtual.  Political rhetoric and proposals to encourage reshoring have 

intensified in the past few months:  two bipartisan bills introduced in June both aimed at 

providing government funding for domestic semi-conductor-related research and development, 

and President Trump recently signed an executive order directing federal agencies to prioritize 

purchasing certain drugs and medical materials made in the United States.  And the Committee 

on Foreign Investment in the United States (CFIUS) recently expanded its jurisdiction to include 

sectors involving sensitive personal data.  As long as bipartisan political momentum for 

reshoring remains, companies should carefully consider whether their industry may be affected 

and how they can reconfigure their supply chains to adapt to new policymaking.   

M&A Diligence.  Understanding supply chain risks should also be a key priority during 

M&A due diligence.  In certain industries where there are multiple tiers of supply chains, it is 

important for acquirers to obtain access to and knowledge of current and past vendors, as well as 

an understanding of risk management and reporting processes.  Depending on the circumstances 

and the potential synergies arising from supply chain integration, it may be necessary for 

acquirers to conduct independent inspection and verification of the supply chain.  M&A 

diligence should also cover the policies and procedures in place to ensure ethical conduct 

throughout the target’s supply chain.  

Balance Efficiency and Resilience.  One of the biggest lessons learned from the pandemic 

is how the focus on supply chain efficiency has come at the cost of resilience.  Efficiency can 

become an operational risk, as demonstrated by the aggressive offshoring of production of 

personal protective equipment.  Efficiency can also make supply chains more fragile as 

demonstrated by the outsized impact of delays in China on companies across multiple industries.  
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A sustainable supply chain is one that is able to anticipate and adapt to unforeseen events.  For 

companies that have stumbled during the pandemic as a result of supply chain miscues, it will be 

especially important to identify the right balance between efficiency and resilience, bearing in 

mind that efficiency risks need to be addressed at all tiers of the supply chain. 

Consider Emerging Technologies.  An increasing number of companies, in addition to the 

U.S. government and military, are testing and exploring the use of distributed ledger 

technologies, including blockchain-related tools, in the supply chain context.  In addition to 

potential cost and efficiency benefits, the technology offers the possibility of accelerated 

decision-making, improved tracking and tracing (including for customers and partners), reduced 

cross-organizational friction, rapid information sharing across supplier tiers and enhanced 

enforcement of intellectual property rights, verification of authenticity and compliance 

benchmarking.  Emerging technologies can be expected to play an increasing role in modern, 

resilient and sustainable supply chains. 

Anticipate Emerging Areas of Focus.  As investors broaden their focus to areas of 

biodiversity, waste and water use, companies are also addressing these issues in their 

sustainability commitments, risk management assessments and supply chain construction, and 

some companies have already made announcements and changes relating to these areas.  A range 

of private sector and public sector working groups and initiatives are also underway that would 

formally focus on ecosystem and nature-related disclosures and assessments (e.g., the Task Force 

on Nature-related Financial Disclosures that is backed by several global financial institutions, the 

UK and Swiss governments and the World Business Council for Sustainable Development).  

Forward-looking companies assessing their supply networks will want to consider how supply 

chain designs and impacts factor into these areas.   

* * * * 

As supply chain issues continue to draw the scrutiny of investors, regulators and 

consumers, and implicate a range of ESG issues, it will become increasingly important for 

boards to familiarize themselves with how their companies are managing their supply chains 

across first-tier and lower-tier participants, including overseeing how supply chain 

considerations are integrated into operational, strategic and risk management processes. 

 

       David M. Silk 

       David B. Anders 

       Sabastian V. Niles 

       Christina C. Ma 

       Carmen X.W. Lu 
 



 

 

ISSN [1936-5349] (print)  

  ISSN [1936-5357] (online) 

 

HARVARD 
JOHN M. OLIN CENTER FOR LAW, ECONOMICS, AND BUSINESS 

 

 

 

 

TOWARD FAIR GAINSHARING AND A QUALITY WORKPLACE FOR EMPLOYEES: 

 

HOW A RECONCEIVED COMPENSATION COMMITTEE MIGHT HELP MAKE 

CORPORATIONS MORE RESPONSIBLE EMPLOYERS AND  

RESTORE FAITH IN AMERICAN CAPITALISM 

 

Leo E. Strine, Jr. 

Kirby M. Smith 

Forthcoming in The Business Lawyer (Winter 2020-2021) 

Discussion Paper No. 1035 

 

06/2020 

Harvard Law School 

Cambridge, MA 02138 

 

This paper can be downloaded without charge from: 

 

The Harvard John M. Olin Discussion Paper Series 

http://www.law.harvard.edu/programs/olin_center 

 

The Social Science Research Network Electronic Paper Collection: 

https://ssrn.com/abstract/=3619273 

 

This paper is also Discussion Paper 2020-3 of the 

Harvard Law School Program on Corporate Governance 

 



 

 

 

University of Pennsylvania Law School 

ILE 
INSTITUTE FOR LAW AND ECONOMICS 

A Joint Research Center of the Law School, the Wharton School, 

and the Department of Economics in the School of Arts and Sciences 

at the University of Pennsylvania 

 

______________________________________________________________________________ 

 

 

 

RESEARCH PAPER NO. 20-37 

 

 

 

 
TOWARD FAIR GAINSHARING AND A QUALITY WORKPLACE  

FOR EMPLOYEES: 

 

HOW A RECONCEIVED COMPENSATION COMMITTEE MIGHT HELP MAKE 

CORPORATIONS MORE RESPONSIBLE EMPLOYERS AND  

RESTORE FAITH IN AMERICAN CAPITALISM 

 

 

 

Leo E. Strine, Jr. 

Kirby M. Smith 
Wachtell, Lipton, Rosen & Katz; Supreme Court of Delaware; Delaware Court of Chancery; Harvard 

Law School; University of Pennsylvania Law School 

 

 

 

 

This paper can be downloaded without charge from the  

Social Science Research Network Electronic Paper Collection: 

https://ssrn.com/abstract/=3619273 

 

  



 

 

 

 

 

 

Toward Fair Gainsharing and a Quality Workplace for Employees: 

 

How a Reconceived Compensation Committee Might Help Make 

Corporations More Responsible Employers and  

Restore Faith in American Capitalism 

 

 

 

by 

 

 

 

 
Leo E. Strine, Jr.† 

Kirby M. Smith‡ 

 

 

The Business Lawyer (Forthcoming Winter 2020-21) 

 
  

                                                 
†  Adjunct Professor of Law, University of Pennsylvania Law School; Austin Wakeman Scott Lecturer in Law, 

Harvard Law School; Senior Fellow, Harvard Program on Corporate Governance and Henry Crown Fellow, Aspen 

Institute; Of Counsel, Wachtell Lipton Rosen & Katz; former Chief Justice and Chancellor of the State of Delaware. 
‡ Associate, Wachtell, Lipton, Rosen & Katz. 

The authors are grateful to Rick Alexander, Stephen Bigler, Joseph Grundfest, Martin Lipton, and Elizabeth Pollman  

for their help and incisive comments.   



 

 

 

Abstract 
 

In the three decades after World War II, workers and stockholders shared equitably in the nation’s 

growing wealth.  But, during the last several decades, this fair gainsharing has diminished as the 

power of the stock market, in the form of institutional investors, has grown, and the comparative 

voice and leverage of workers has declined.  As a result of these and other factors, a much greater 

share of the gains from increased corporate profitability and productivity has gone to stockholders 

and top management, on the one hand, and much less to employees, on the other.  Contributing to 

this divide has been a push to tie top management pay to total stockholder return and to create 

incentives for management to deliver returns to stockholders, even if that requires decreasing the 

share that the workers primarily responsible for corporate success get.  The resulting economic 

insecurity and inequality have caused demands for serious change in corporate governance to give 

greater weight to the interests of workers.  In this Essay, we focus on one practical way to move 

toward that worthy end: reconceiving the compensation committee.  That is, a reconceived 

compensation committee would focus on the company’s entire workforce, not just senior 

management, and have the responsibility for overseeing management’s implementation of an 

effective system to compensate workers fairly, ensuring they receive a fair share when corporate 

productivity and profitability increases, and analyzing what allocation of compensation within the 

company’s workforce will provide the most motivation to encourage corporate success.  To 

accomplish this, compensation committees would be expected to understand the nation’s, the 

industry’s, and the company’s traditional gainsharing practices among workers, stockholders, and 

top management and develop and implement a corporate strategy to ensure that gainsharing is  

equitable.  By doing so, compensation committees will also be able to more rationally set top 

executive compensation and establish metrics for top management and key personnel involved in 

gatekeeping functions that are tied to good EESG practices and not just to stock price.  And the 

reconceived compensation committee should also be the committee charged with compliance and 

EESG responsibilities in the areas most important to workers, including not just worker pay and 

benefits, but also safety, racial and gender equality, sexual harassment and inclusion, and training 

and promotion policies.  Not only that, the reconceived compensation committee should monitor 

company practices in its supply chain to ensure that the company’s adopted policies regarding fair 

treatment of workers extend to those workers who work for company contractors.  By this 

evolutionary means that builds on the existing American corporate governance system, important 

strides can be taken toward making our capitalist system work better for the people most critical 

to its success:  workers. 
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Introduction 

Growing inequality and economic insecurity during the last two decades has enhanced 

pressure on corporate boards to address the decline in gainsharing between employees, on the one 

hand, and top management and stockholders, on the other.  During this era, top executive pay and 

stockholder returns have soared as company profits have risen, but the pay for ordinary workers 

has stagnated.1  This is leading to calls for serious changes in corporate governance to give workers 

more voice2 and, more generally, to hold corporations more accountable for how they treat all their 

stakeholders, not just those who own stock.3  As to workers, there is an increased focus on making 

                                                 
1  Alex Edmans, What’s Right, What’s Wrong, and What Could Be Fixed? (Dec. 12, 2018), https://s3-eu-west-

1.amazonaws.com/content.gresham.ac.uk/data/binary/3193/2018-12-12_AlexEdmans_ExecutivePay-T.pdf (“In the 

US, the average S&P 500 CEO earned $14 million in 2017, 361 times the average worker – compared to a ratio of 

only 42 in 1980.”); Lawrence Mishel & Julia Wolfe, CEO Compensation Has Grown 940% Since 1978 (Econ. Pol’y 

Inst., Aug. 14, 2019), https://www.epi.org/files/pdf/171191.pdf (“From 1978 to 2018, CEO compensation grew by 

1,007.5% (940.3% under the options-realized measure), far outstripping S&P stock market growth (706.7%) and the 

wage growth of very high earners (339.2%).  In contrast, wages for the typical worker grew by just 11.9%.”)  This 

stagnation of workers’ pay came at a time when both productivity and education levels of the average worker was 

rising.  The Productivity—Pay Gap (Econ. Pol’y Inst. July 2019), https://www.epi.org/productivity-pay-gap/ (“From 

1979 to 2018, net productivity rose 69.6 percent, while the hourly pay of typical workers essentially stagnated—

increasing only 11.6 percent over 39 years (after adjusting for inflation).”); U.S. Census, U.S. Population More 

Educated Than Ever Before, https://www.census.gov/library/stories/2018/07/educational-attainment.html. This 

means that although Americans are working more productively than ever, the fruits of their labors have primarily 

accrued to those at the top and to corporate profits, especially in recent years.  

2 For example, Senator Elizabeth Warren’s Accountable Capitalism Act would require at least 40% of directors to be 

elected by workers.  Accountable Capitalism Act, S.3348 (115th Cong.), https://www.congress.gov/bill/115th-

congress/senate-bill/3348.  Likewise, Senator Tammy Baldwin and others have introduced the Reward Work Act, 

which would require employees to hold one-third of board seats in any company that is publicly traded.  Reward Work 

Act, S.2605 (115th Cong.), https://www.congress.gov/bill/115th-congress/senate-bill/2605/text.  And Senators 

Schumer and Sanders have called for prohibiting buybacks unless a company pays all of its workers at least $15 per 

hour.  Chuck Schumer & Bernie Sanders, Limit Corporate Stock Buybacks (N.Y. Times, Feb. 3, 2019), 

https://www.nytimes.com/2019/02/03/opinion/chuck-schumer-bernie-sanders.html (“Our bill will prohibit a 

corporation from buying back its own stock unless it invests in workers and communities first, including things like 

paying all workers at least $15 an hour, providing seven days of paid sick leave, and offering decent pensions and 

more reliable health benefits.”).   

3 Senator Warren’s Accountable Capitalism Act, for example, would require, in substance, that every American 

business with sales over $1 billion or above become like a Delaware public benefit corporation and have a duty to 

“manage or direct the business and affairs of the . . . corporation in a manner that seeks to create a general public 

benefit and  balances the pecuniary interests of the shareholders of the . . . corporation with the best interests of persons 

that are materially affected by the conduct of the . . . corporation.”  Accountable Capitalism Act, S.3348 (115th Cong.), 

https://www.congress.gov/bill/115th-congress/senate-bill/3348; see also 8 Del. C. § 365 (“The board of directors [of 

a Delaware public benefit corporation] shall manage or direct the business and affairs of the public benefit corporation 

in a manner that balances the pecuniary interests of the stockholders, the best interests of those materially affected by 

the corporation’s conduct, and the specific public benefit or public benefits identified in its certificate of 

incorporation.”). And other thought leaders have called for corporate governance reform to require corporations to 

give more weight to sustainable, ethical growth and more consideration to corporate stakeholders, like workers, and 

not just stockholders.  See, e.g. Marc Benioff, We Need a New Capitalism (N.Y. Times, Oct. 14, 2019), 

https://www.nytimes.com/2019/10/14/opinion/benioff-salesforce-capitalism.html; Lynn Stout, The Shareholder 

https://s3-eu-west-1.amazonaws.com/content.gresham.ac.uk/data/binary/3193/2018-12-12_AlexEdmans_ExecutivePay-T.pdf
https://s3-eu-west-1.amazonaws.com/content.gresham.ac.uk/data/binary/3193/2018-12-12_AlexEdmans_ExecutivePay-T.pdf
https://www.epi.org/files/pdf/171191.pdf
https://www.epi.org/productivity-pay-gap/
https://www.census.gov/library/stories/2018/07/educational-attainment.html
https://www.congress.gov/bill/115th-congress/senate-bill/3348
https://www.congress.gov/bill/115th-congress/senate-bill/3348
https://www.congress.gov/bill/115th-congress/senate-bill/2605/text
https://www.nytimes.com/2019/02/03/opinion/chuck-schumer-bernie-sanders.html
https://www.congress.gov/bill/115th-congress/senate-bill/3348
https://www.nytimes.com/2019/10/14/opinion/benioff-salesforce-capitalism.html
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sure that corporations operate workplaces where sexual harassment and where discrimination on 

the basis of race, gender, or sexual orientation are not tolerated, and where inclusion and diversity 

are promoted. 4   A company cannot be a good corporate citizen without being fair to the 

stakeholders most important to its success, its employees.  That reality should be clear in the new 

buzzword that refers to the need for corporations to be socially responsible, ESG for 

Environmental, Social, and Governance.  Right now, employees are denied their own letter and 

said to be buried in the “S.”5  We believe that employee concerns are of paramount importance to 

the question of whether a corporation is functioning in a way that is positive for society.  To make 

the importance of employees inescapable and as prominent as it should be, we refer to EESG—

the initial and extra “E” referring to employees. 

Too little, however, has been done to help boards of directors and managers sensibly 

address society’s demand for a higher level of responsibility, and to identify methods for them to 

set up efficient and effective board and management structures enabling them to implement 

sustainably profitable business strategies while conducting business in a manner that is fair to all 

their stakeholders.  In this Essay, we focus on one aspect of this issue — employees — and how a 

reconceived compensation committee might better position corporate boards and managers to do 

better by the people whose hard work is primarily responsible for wealth creation in our society.  

By helping to do so, reconceived compensation committees could restore greater faith in our 

                                                 
Value Myth (Berrett-Koehler 2012); Lenore Palladino, The Economic Argument for Stakeholder Corporations 

(Roosevelt Inst., June 2019), https://rooseveltinstitute.org/wp-content/uploads/2019/06/RI_Economic-Argument-for-

Stakeholder-Corporations_Working-Paper_201906.pdf ; Judith F. Samuelson, Did the Business Roundtable Sound the 

Death Knell for Shareholder Primary? (Aspen Inst., Aug. 26, 2019), https://www.aspeninstitute.org/blog-posts/did-

the-business-roundtable-sound-the-death-knell-for-shareholder-primacy/; Colin Mayer, Prosperity:  Better Business 

Makes the Greater Good (Oxford 2018); Fredrick H. Alexander, Benefit Corporation Law and Governance (Berrett-

Koehler 2017).  

4 For an overview of corporate law’s relevance to addressing sexual harassment in the workplace and the boardroom, 

see generally Daniel Hemel & Dorothy S. Lund, Sexual Harassment and Corporate Law, 118 Colum. L. Rev. 1583 

(2018).   

5 See, e.g., Alastair Marsh, ‘Social Washing’ Is Becoming Growing Headache for ESG Investors (Bloomberg, Apr. 9, 

2020), https://www.bloomberg.com/news/articles/2020-04-09/-social-washing-is-becoming-growing-headache-for-

esg-investors (noting that, in the wake of the COVID-19 pandemic, “ESG-focused managers say they’re now 

increasing their emphasis on the ‘S,’” including by “assessing issues such [as] how employers deal with contract 

workers, whether they cut loose employees or keep paying them during the pandemic, whether they provide adequate 

medical insurance and if they allow working from home”).   

https://rooseveltinstitute.org/wp-content/uploads/2019/06/RI_Economic-Argument-for-Stakeholder-Corporations_Working-Paper_201906.pdf
https://rooseveltinstitute.org/wp-content/uploads/2019/06/RI_Economic-Argument-for-Stakeholder-Corporations_Working-Paper_201906.pdf
https://www.aspeninstitute.org/blog-posts/did-the-business-roundtable-sound-the-death-knell-for-shareholder-primacy/
https://www.aspeninstitute.org/blog-posts/did-the-business-roundtable-sound-the-death-knell-for-shareholder-primacy/
https://www.bloomberg.com/news/articles/2020-04-09/-social-washing-is-becoming-growing-headache-for-esg-investors
https://www.bloomberg.com/news/articles/2020-04-09/-social-washing-is-becoming-growing-headache-for-esg-investors


 

4 

 

market system, reduce pressures for more intrusive government regulation, and create more 

durably valuable businesses. 

In the pages that follow, we explain why boards of directors are facing increasing pressure 

to become directly involved in issues concerning employee pay and fair treatment, and why it is 

most efficient and effective to respond to that pressure by reconceiving the compensation 

committee’s role.6  We then conclude with some practical suggestions for how a reconceived 

compensation committee might organize its duties to promote fair treatment of and fair gainsharing 

with its workforce. 

I.  A Decline in Gainsharing with Workers and Corresponding Increase in Economic 

Inequality and Insecurity Drive a Demand for Board Level Attention to Fair 

Treatment of Employees — And So Do Concerns About Sexual Harassment and 

Inclusion 

It is indisputable that, during the last forty years, profound changes have occurred in the 

gainsharing between employees of large business entities, on the one hand, and their stockholders 

and top management, on the other, that characterized the period from the end of World War II until 

the 1970s.  That prior era was seen, both in the United States and in many of its OECD ally nations, 

as a remarkable period of economic success, during which the gains from a market based economy 

were shared more widely.7  A stable middle class emerged, and many were lifted into prosperity. 

                                                 
6 In another piece, one of us proposes a comprehensive set of regulatory strategies to address this issue.  See Leo E. 

Strine, Jr., Toward Fair and Sustainable Capitalism: A Comprehensive Proposal to Help American Workers, Restore 

Fair Gainsharing between Employees and Shareholders, and Increase American Competitiveness by Reorienting Our 

Corporate Governance System Toward Sustainable Long-Term Growth and Encouraging Investments in America’s 

Future (Working Paper, Oct. 11, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924. 

7 Bertrall L. Ross II, Addressing Inequality in the Age of Citizens United, 93 N.Y.U. L. Rev. 1120, 1131–32 (2018) 

(“The era of declining economic inequality . . . was rather remarkable. The share of total income accruing to the top 

1% declined from about 24% in the mid-1920s to a low of about 9% in the early 1970s.”); Anne Applebaum, The Lure 

of Western Europe, 66 N.Y. Rev. Books (June 6, 2019) (book review) (“In the early years, this gigantic and 

unprecedented experiment in democracy and integration brought immediate benefits for all of the members of the 

West. What the French called les trentes glorieuses—the thirty years of steady growth and expansion of social benefits 

from the 1940s to the 1970s—had its echo elsewhere in the bloc. Germany had its Wirtschaftswunder, led by 

Adenauer’s finance minister, Ludwig Erhard; Italy had its boom economico, an extraordinary transformation that saw 

incomes double and triple within a generation. Even in the dictatorships of the Iberian Peninsula, which did not join 

European institutions until the 1970s, postwar growth was remarkable: in Spain, GDP per capita rose by a factor of 

ten between 1960 and 1975. Growth and industrialization were accompanied by a parallel growth in social benefits: 

universal health care, free education, and government safety nets became the norm everywhere in Western Europe.”).   

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924
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Yet, as the economy globalized but the domestic rules of the game that encouraged this 

gainsharing did not, the power of one corporate constituency — stockholders — grew immensely 

as that of labor and communities declined.  As labor unions waned in influence, 8  powerful 

institutional investors reaggregated equity capital and began to exert enormous pressure on public 

companies to be responsive to their desires for immediate returns.9  To this end, these institutions 

                                                 
8 After the passage of the several labor-related laws as part of FDR’s New Deal, the percentage of employees who 

were union members jumped from 11% in 1933 to 26% in 1940.  Michael L. Wachter, Labor Unions:  A Corporatist 

Institution in a Competitive World, 155 U. Pa. L. Rev. 581, 604-05 (2007).  The level of union density remained 

roughly constant for the next forty years.  Megan Dunn & James Walker, U.S. Bureau of Labor Statistics, Union 

Membership In The United States 2 (2016), https://www.bls.gov/spotlight/2016/union-membership-in-the-united-

states/pdf/union-membership-in-the-united-states.pdf (“[T]he union membership rate was 20.1 percent in 1983.”).  

But starting in the 1980s and accelerating thereafter, union membership declined such that today only 11.1% of 

employees are in unions and most union membership decline came from private sector—not public sector—unions.  

Id. (“In 2015, there were 7.6 million union members in the private sector, 4.4 million fewer than in 1983. Public-sector 

union membership, however, has remained fairly constant over time; in 2015, there were 7.2 million public-sector 

union members, 1.5 million more than in 1983.”).  Although several events caused union membership to decline, 

including the rise of right to work laws, globalization combined with a stockholder-centric worldview of most U.S. 

corporations also played a key role.  Because globalized free trade allowed companies to locate operations anywhere 

but a lack of globalized labor standards allowed those same companies to pay their foreign workers less under worse 

working conditions, many U.S. companies outsourced union jobs to foreign countries that did not allow their workers 

to bargain and failed to protect their workers from abhorrent working conditions.   David Autor et al., The China 

Shock: Learning from Labor Market Adjustment to Large Changes in Trade, 8 Ann. Rev. Econ. 205, 206 (“Of course, 

introductory trade theory also teaches us that international trade is not generally Pareto improving. . . . ‘[I]nternational 

trade tends to make low-skilled workers in the United States worse off—not just temporarily, but on a sustained 

basis.’”); Julien Martin & Isabell Mejean, Low-Wage Country Competition and the Quality Content of High-Wage 

Country Exports, 93 J. Int’l Econ. 140 (2014) (finding that “competition from low-wage countries leading developed 

countries to specialize within industries in the production of higher quality goods,” suggesting that low-skill or low-

wage workers in high-income countries are harmed by free trade); AFL-CIO, Responsibility Outsourced:  Social 

Audits, Workplace Certificate and Twenty Years of Failure to Protect Workers Rights 9 (2014), 

https://aflcio.org/sites/default/files/2017-03/CSReport.pdf (“Since at least the 1980s, major multinationals have 

become more globalized, building ever-longer, more flexible and complex globalized supply chains while avoiding 

whenever possible the limits placed on them by the state and unions. Since the 1990s, this only has accelerated. As 

manufacturing work has left countries in which there were laws, collective bargaining and other systems in place to 

reduce workplace dangers, jobs instead have gone to countries with inadequate laws, weak enforcement and precarious 

employment relationships with limited workers’ voices to defend day-to-day worker interests or raise the alarm before 

disaster strikes. The improvements made in an earlier era in industrialized countries were achieved by unions, 

collective bargaining and state regulation. Yet workers, the supposed beneficiaries of these current CSR programs, 

rarely have much of a role in the CSR monitoring and certification system as it currently exists.”); Child Labour 

“Rampant” in Bangladesh Factories, Study Reveals (The Guardian, Dec. 7, 2016), Not Yet a Workers’ Paradise: 

Vietnam’s Suppression of the Independent Workers’ Movement (Human Rights Watch, May 4, 2009), 

https://www.hrw.org/report/2009/05/04/not-yet-workers-paradise/vietnams-suppression-independent-workers-

movement; see also generally Robert E. Baldwin, The Decline of US Labor Unions and The Role of Trade (PIIE 2003) 

(finding that globalization has led to the decline of unionization among the least educated workers); Matthew J. 

Slaughter, Globalization and Declining Unionization in the United States, 46 Indus. Relations 329 (2007) (observing 

a “significant correlation between failing union coverage and greater numbers of inward FDI [Foreign Direct 

Investment] transactions,” used as a proxy for rising globalization, and concluding that this finding is “consistent with 

research on how rising capital mobility raises labor‐demand elasticities and alters [labor’s] bargaining power”).  

9 During the 1950s and 1960s, institutional investors represented a small fraction of stockholders.  SEC Commissioner 

Luis A. Aguilar, Institutional Investors:  Power and Responsibility, SEC) (Apr. 19, 2013), 

https://www.sec.gov/news/speech/2013-spch041913laahtm (“ The proportion of U.S. public equities managed by 

https://www.bls.gov/spotlight/2016/union-membership-in-the-united-states/pdf/union-membership-in-the-united-states.pdf
https://www.bls.gov/spotlight/2016/union-membership-in-the-united-states/pdf/union-membership-in-the-united-states.pdf
https://aflcio.org/sites/default/files/2017-03/CSReport.pdf
https://www.hrw.org/report/2009/05/04/not-yet-workers-paradise/vietnams-suppression-independent-workers-movement
https://www.hrw.org/report/2009/05/04/not-yet-workers-paradise/vietnams-suppression-independent-workers-movement
https://www.sec.gov/news/speech/2013-spch041913laahtm
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institutions has risen steadily over the past six decades, from about 7 or 8% of market capitalization in 1950, to about 

67% in 2010.”).  Today, they are the dominant stockholders.  Id. (“In 2009, institutional investors owned in the 

aggregate 73% of the outstanding equity in the 1,000 largest U.S. corporations.”); John C. Coates, IV, The Future of 

Corporate Governance Part I:  The Problem of Twelve (Working Paper, Sept. 20, 2018), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3247337 (“The ‘Big Three,’ as they are known—Vanguard, 

State Street, and BlackRock—controlled approximately 15% of the S&P 500 in 2017—a much greater share of U.S. 

public companies than any three single investors have ever previously done.”); John D. Morley, Too Big To Be Activist, 

82 S. Cal. L. Rev. 1407, 1409-10 (2019) (“If we combined the holdings of Vanguard, BlackRock, and State Street, 

they would collectively be the largest shareholder in 88 percent of all firms on the S&P 500 BlackRock and Vanguard 

manage one of the ten largest stakes in 65 percent of all publicly traded firms, State Street in 35 percent, and Fidelity 

in 28 percent. As of March 2016, BlackRock was the beneficial owner of 5 percent or more of the stock of 2,632 

different companies—more than half of all publicly listed companies in the United States. Vanguard and Fidelity 

controlled 5 percent or more of 1,855 and 1,309 publicly listed companies, respectively.”).  And they have used their 

increased heft to advocate for increased power for stockholders.  See, e.g., Cydney S. Posner, Proxy Access and 

Leverage (Harv. L. Sch. F. Corp. Gov., Oct. 21, 2019), https://corpgov.law.harvard.edu/2019/10/21/proxy-access-

and-leverage/ (documenting NYC Comptroller Scott Stringer’s successful push for proxy access at companies the 

NYC Pension Plan invests in).  The more concentrated nature of the corporate stockholder base has seen its power 

increase at the same time that labor’s membership and overall power declined.  Andy Green, Christian E. Weller & 

Malkie Wall, Corporate Governance and Workers (Ctr. Am. Progress, Aug. 14, 2019), 

https://www.americanprogress.org/issues/economy/reports/2019/08/14/473095/corporate-governance-workers/ 

(“Worker power over corporations [in the 1950s, 1960s, and 1970s] was substantially assisted by the relative inability 

of Wall Street to make demands on a company’s returns. Investors overall tended to be far more dispersed, with retail 

investors a larger percentage of shareholders in companies than today. Those retail shareholders tended to be more 

passive in their demands on company management than the institutional shareholders of more recent times. Although 

this was not without costs on corporate performance and executive accountability, it cleared the way for other actors, 

outlined above, to exert greater demands on boards and management.”) (citing L. Josh Bivens & Christian E. Weller, 

The “Job-Loss” Recovery:  Not New, Just Worse, 40 J. Econ. Issues 603 (2006)). 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3247337
https://corpgov.law.harvard.edu/2019/10/21/proxy-access-and-leverage/
https://corpgov.law.harvard.edu/2019/10/21/proxy-access-and-leverage/
https://www.americanprogress.org/issues/economy/reports/2019/08/14/473095/corporate-governance-workers/
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demanded that top executives be paid in ways that encouraged them to be an instrument of the 

stock market,10 even if that hurt the company’s other constituencies, including workers.11  This 

shift came at a time when businesses already had to address competition from nations with low 

                                                 
10  Victor Fleischer, The Executive Paycheck Myth (N.Y. Times, Nov. 4, 2015), 

https://www.nytimes.com/2015/11/05/business/dealbook/the-executive-paycheck-myth.html (observing that, during 

the 1980s, the push from corporate buyout specialists and other investors pushed. boards “to  align the executives’ 

fortunes with those of the shareholders. The measure of a chief executive was the price of a company’s common stock, 

then and forever more.”); Brian J. Hall & Jeffrey B. Liebman, Are CEOs Really Paid Like Bureaucrats?, 113 Q.J. 

Econ. 653, 654 (1998) (“produc[ing] a precise and comprehensive measure of the relationship between firm 

performance and CEO pay and [ ] document[ing] the large increase in CEO holdings of stock and stock options that 

occurred between 1980 and 1994”).  In the latter part of the 20th century, institutional investors increasingly argued 

for top corporate management to be paid in forms of equity, like stock options, that would give them an incentive to 

increase the company’s stock price and align their interests with stockholders.  Michael C. Jensen & Kevin J. Murphy, 

CEO Incentives—It’s Not How Much You Pay, But How, Harv. Bus. Rev. (May/June 1990) (arguing that top 

executives should have substantial equity ownership in the companies they manage to align their priorities with 

stockholders); Tod Perry & Marc Zenner, CEO Compensation in the 1990s:  Shareholder Alignment or Shareholder 

Expropriation?, 35 Wake Forest L. Rev. 123, 127 (2000) (highlighting the role institutional investors, including 

CalPERS, played in tying executive compensation to stock price performance).  By now, that thinking is mainstream 

among institutional investors and the largest of them—BlackRock, State Street, and Vanguard—all now advocate for 

executive pay that is tied to stockholder returns.  See BlackRock Investment Stewardship:  Global Corporate 

Governance & Engagement Principles (Jan. 2020), https://www.blackrock.com/corporate/literature/fact-sheet/blk-

responsible-investment-engprinciples-global.pdf (“BlackRock believes that there should be a clear link between 

variable pay and company performance that drives shareholder returns); State Street, Global Proxy Voting and 

Engagement Principles (Mar. 2019), https://ssga.com/investment-topics/environmental-social-

governance/2019/03/proxy-voting-and-engagement-guidelines-principles.pdf (“We may oppose remuneration reports 

where pay seems misaligned with shareholders’ interests.”); Vanguard, Proxy Voting Guidelines for U.S. Portfolio 

Companies (Apr. 1, 2019), https://about.vanguard.com/investment-stewardship/portfolio-company-

resources/proxy_voting_guidelines.pdf (“Appropriately designed stock-based compensation plans, administered by 

an independent committee of the board and approved by shareholders, can be an effective way to align the interests 

of long-term shareholders with the interests of management, employees, and directors.”). Executive compensation 

focused on stockholder returns remains pervasive despite the growing emphasis on EESG.  Vijay Govindarajan & 

Anup Srivastava, We Are Nowhere Near Stakeholder Capitalism (Harv. Bus. Rev., Jan. 30, 2019) (“CEOs continue 

to be hired, fired, and compensated based on metrics, such as revenues, profits, and share prices. Fund managers, who 

make investment decisions on behalf of dispersed investors, continue to be rewarded based on how their investments 

performed relative to the market. The board of directors continue to be selected by shareholders to protect their 

interests. So, how likely is it that a CEO would get up one day and suddenly change his or her focus from revenues, 

profits, and stock prices toward wider Environmental, Social, and Governance (ESG) goals? Some CEOs might, but 

for most, the predominant objective would continue to be to maximize shareholder value while keeping ESG 

objectives in mind, instead of the other way around.”).   

11 Mishel & Wolfe, supra note [1] (“This escalation of CEO compensation, and of executive compensation more 

generally, has fueled the growth of top 1.0% and top 0.1% incomes, leaving less of the fruits of economic growth for 

ordinary workers and widening the gap between very high earners and the bottom 90%.”); Karen Brettell, David 

Gaffen & David Rohde, Stock Buybacks Enrich the Bosses Even When Business Sags (Reuters, Dec. 10, 2015) (“As 

corporate America engages in an unprecedented buyback binge, soaring CEO pay tied to short-term performance 

measures like EPS is prompting criticism that executives are using stock repurchases to enrich themselves at the 

expense of long-term corporate health, capital investment and employment.”); Annie Lowrey, Are Stock Buybacks 

Starving the Economy? (The Atlantic, July 31, 2018), https://www.theatlantic.com/ideas/archive/2018/07/are-stock-

buybacks-starving-the-economy/566387/ (observing that low-wage industries aggressively buy back stock when those 

same dollars could go to fund pay increases for workers).   

https://www.nytimes.com/2015/11/05/business/dealbook/the-executive-paycheck-myth.html
https://www.blackrock.com/corporate/literature/fact-sheet/blk-responsible-investment-engprinciples-global.pdf
https://www.blackrock.com/corporate/literature/fact-sheet/blk-responsible-investment-engprinciples-global.pdf
https://ssga.com/investment-topics/environmental-social-governance/2019/03/proxy-voting-and-engagement-guidelines-principles.pdf
https://ssga.com/investment-topics/environmental-social-governance/2019/03/proxy-voting-and-engagement-guidelines-principles.pdf
https://about.vanguard.com/investment-stewardship/portfolio-company-resources/proxy_voting_guidelines.pdf
https://about.vanguard.com/investment-stewardship/portfolio-company-resources/proxy_voting_guidelines.pdf
https://www.theatlantic.com/ideas/archive/2018/07/are-stock-buybacks-starving-the-economy/566387/
https://www.theatlantic.com/ideas/archive/2018/07/are-stock-buybacks-starving-the-economy/566387/
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wage workforces and minimal environmental and other regulatory constraints, and when 

offshoring production of even service jobs became a standard managerial tactic.12  

The causal story is complex, but the underlying decline in gainsharing is indisputable.  

During the period before the 1980s, when corporate profits increased, companies shared the gains 

between their workers (in the form of pay raises and other forms of compensation, including 

retirement and health benefits) and stockholders (in the form of higher dividends and other forms 

of payouts).13  During the 1950s, 1960s and 1970s, corporate executives “saw their role as one of 

balancing the interest of various groups that touched their companies—customers, employees, 

suppliers, shareholders, and the community at large.”14  This manifested itself most clearly in the 

connection between worker productivity and wages during this period.  From 1948 to 1979, worker 

productivity grew by 108.1% and wages grew in rough tandem by 93.2%.15  That is, as workers’ 

productivity enhanced the value of the corporate enterprise, they shared in the benefits of those 

productivity gains.  Top executives were much better paid than the typical worker, but at a ratio 

that was merely substantial, not astronomical.  For example, the CEO-to-worker pay ratio was 20-

to-1 in 1965.16  And stockholders also reaped good returns during this era of fairer gainsharing as 

the S&P 500 rose 554% from 1948 to 1979.  In other words, when a company succeeded, so did 

its workers, and in many ways so did the communities in which the company operated.17  

                                                 
12  James Burke, Gerald Epstein & Minsik Choi, Rising Foreign Outsourcing and Employment Losses in U.S. 

Manufacturing, 1987-2002 (Working Paper, 2004), 

https://www.peri.umass.edu/fileadmin/pdf/working_papers/working_papers_51-100/WP89.pdf (documenting the 

acceleration in outsourcing that took place at the end of the 20th century); Manu Joseph, How India Became an 

Outsourcing Magnet (N.Y. Times, Mar. 28, 2012), https://www.nytimes.com/2012/03/29/world/asia/29iht-

letter29.html (documenting how India became a giant in service-related outsourcing at the turn of the century).   

13 Chad Stone et al., A Guide to Statistics on Historical Trends in Income Inequality (Ctr. for Budget & Pol’y 

Priorities), https://www.cbpp.org/sites/default/files/atoms/files/11-28-11pov_0.pdf (“The years from the end of World 

War II into the 1970s were ones of substantial economic growth and broadly shared prosperity.”).    

14  Jeffrey Pfeffer, Shareholders First?  Not So Fast . . .  (Harv. Bus. Rev. July–Aug. 2009), 

https://hbr.org/2009/07/shareholders-first-not-so-fast.   

15 Econ. Pol’y Inst., supra note [1].  Indeed, “[c]ensus family income data show that from the late 1940s to the early 

1970s, incomes across the distribution grew at nearly the same pace.”  Chad Stone et al., A Guide to Statistics on 

Historical Trends in Income Inequality (Ctr. for Budget & Pol’y Priorities, Jan. 13, 2020), 

https://www.cbpp.org/sites/default/files/atoms/files/11-28-11pov_0.pdf.   

16 Econ. Pol’y Inst., supra note [1]. 

17 See, e.g., 54 Years After Closing, Studebaker’s Impact Still Visible in South Bend (South Bend Tribune, May 5, 

2017), https://www.southbendtribune.com/news/studebaker/years-after-closing-studebaker-s-impact-still-visible-in-

south/article_4cc67c96-2eb3-11e7-933e-37b00c9b43aa.html (documenting South Bend’s growing prosperity as 

https://www.peri.umass.edu/fileadmin/pdf/working_papers/working_papers_51-100/WP89.pdf
https://www.nytimes.com/2012/03/29/world/asia/29iht-letter29.html
https://www.nytimes.com/2012/03/29/world/asia/29iht-letter29.html
https://www.cbpp.org/sites/default/files/atoms/files/11-28-11pov_0.pdf
https://hbr.org/2009/07/shareholders-first-not-so-fast
https://www.cbpp.org/sites/default/files/atoms/files/11-28-11pov_0.pdf
https://www.southbendtribune.com/news/studebaker/years-after-closing-studebaker-s-impact-still-visible-in-south/article_4cc67c96-2eb3-11e7-933e-37b00c9b43aa.html
https://www.southbendtribune.com/news/studebaker/years-after-closing-studebaker-s-impact-still-visible-in-south/article_4cc67c96-2eb3-11e7-933e-37b00c9b43aa.html
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Since the 1980s, however, that gainsharing has eroded.  During that period, when company 

productivity and profitability increased, a much higher percentage of the gain went to the 

stockholders, and one small class of workers — top management.  The numbers are stark.  From 

1979 to 2018, worker productivity rose by 69.6%, but the wealth created by these productivity 

gains went predominately to executives and stockholders, with worker pay rising by only 11.6% 

during this period, while CEO compensation grew by 940%.18  In terms of the split between the 

average worker and stockholders, the movement was even more profound:  stockholders began 

taking a huge slice of the pie, with the S&P 500 gaining over 2,400% from 1979 to 2018.   

One of the factors contributing to this substantial change in the gainsharing between 

workers and stockholders is that institutional investors successfully pressed for executive 

compensation systems linking top management’s fate to delivering for one constituency in 

particular—stockholders—and decoupled them from the rest of the workforce.  The focus in 

particular was on tying top management pay to some form of total stock return.19  Incentives 

                                                 
Studebaker moved in and built a plant and its slow steady decline since Studebaker left the city in the 1960s); Salena 

Zito, The Day That Destroyed The Working Class and Sowed the Seeds of Trump (NY Post, Sept. 16, 2017), 

https://nypost.com/2017/09/16/the-day-that-destroyed-the-working-class-and-sowed-the-seeds-for-trump/ 

(documenting the negative effects the massive layoffs in the steel industry during the 1970s had on Youngstown, 

Ohio); see also Steven Pearlstein, When Shareholder Capitalism Came to Town (Am. Prospect, Apr. 19, 2014), 

https://prospect.org/economy/shareholder-capitalism-came-town/ (observing that in the 1950s and 1960s, companies’ 

wealth was used to benefit stockholders, workers, and the communities in which they operated, but noting that this 

began to decline in the 1970s).     

18 Econ. Pol’y Inst., supra note [1]. And although in recent decades top management’s compensation has heavily 

shifted towards stock-based payments, the ratio of CEO cash compensation to the cash compensation of the average 

worker has nonetheless grown from 28-to-1 in 1970 to 115-to-1 in 2005.  Kevin J. Murphy & Jan Zabojnik, 

Managerial Capital and the Market for CEOs, *1 (Working Paper, May 8, 2007), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=984376.  These numbers also fail to take into account the fact 

that during this time the number of American workers receiving secure retirements in the form of pension plans (or 

more technically, defined benefit plans) plummeted.  See Monique Morrissey, Private-Sector Pension Coverage Fells 

by Half Over Two Decades (Econ. Pol’y Inst., Jan. 11, 2013), https://www.epi.org/blog/private-sector-pension-

coverage-decline/. 

 

19 Kevin J. Murphy & Michael C. Jensen, The Politics of Pay:  The Unintended Consequences of Regulating Executive 

Compensation, *7 (Working Paper, Apr. 18, 2018), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3153147 

(documenting the substantial shift away from cash-based compensation for CEOs during the last three decades toward 

compensation dominated by forms of equity like options, restricted stock, and performance shares); John Bizjak et al., 

The Role of Peer Firm Selection in Explicit Relative Performance Awards (Working Paper, May 2017), 

http://www.fmaconferences.org/Boston/RPE_Peer_Group_Selection_9-1-2016.pdf (observing that, for executive 

compensation plans, “Total stock returns (TSR) are the most common measure of performance.”); John Roe, 2019 

U.S. Executive Compensation Trends (Harv. L. Sch. F. Corp. Gov., Aug. 16, 2019), 

https://corpgov.law.harvard.edu/2019/04/16/2019-u-s-executive-compensation-trends/ (“Long-term incentive plans 

use a wide variety of performance metrics at different weights, with TSR, earnings, and returns being the most popular 

performance measure categories.”); CalPERS, CalPERS’ Executive Compensation Analysis Framework (Apr. 2019), 

https://nypost.com/2017/09/16/the-day-that-destroyed-the-working-class-and-sowed-the-seeds-for-trump/
https://prospect.org/economy/shareholder-capitalism-came-town/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=984376
https://www.epi.org/blog/private-sector-pension-coverage-decline/
https://www.epi.org/blog/private-sector-pension-coverage-decline/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3153147
http://www.fmaconferences.org/Boston/RPE_Peer_Group_Selection_9-1-2016.pdf
https://corpgov.law.harvard.edu/2019/04/16/2019-u-s-executive-compensation-trends/
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matter, and powerful ones in particular.  When senior management is rewarded for delivering for 

one corporate constituency, it is unsurprising when that constituency sees the rewards for improved 

corporate performance largely directed to it.20  This tilt in gainsharing toward stockholders and top 

management, on the one hand, and the bulk of corporate workers, on the other, generated growing 

economic inequality21 and a general anxiety among working people that our system of capitalism 

is now stacked against them.22   

                                                 
https://www.calpers.ca.gov/docs/executive-compensation-analysis-framework.pdf (noting that one of its “three main 

objectives of [its] executive compensation analysis framework” [is] “[t]o assess whether pay is aligned with 

performance as measured by total shareholder return (TSR) over a 5-year cumulative period”).   

20 See Nuno Fernandes, Miguel A. Ferreira & Kevin J. Murphy, Are U.S. CEOs Paid More?  New International 

Evidence, 26 Rev. Fin. Stud. 323, 356 (2013) (“CEOs in firms with high institutional ownership are pressed to perform 

. . . . Therefore, institutional ownership causes the CEO to take some actions that he would not have taken otherwise 

(e.g., working harder, downsizing, shareholder distributions, selling the firm”); F. Scott Bentley, Ingrid S. Fulmer & 

Rebecca R. Kehoe, Payoffs For Layoffs? An Examination of CEO Relative Pay and Firm Performance Surrounding 

Layoff Announcements, 72 Personnel Psychology 81 (2019) (finding “that the relationship between layoffs and 

subsequent changes in CEO relative pay depends on post-layoff changes in firm performance, with CEOs in firms 

with the largest performance gains receiving the largest increases in relative pay”); Jeffrey T. Brookman, Saeyoung 

Chang & Craig G. Rennie, CEO Cash- and Stock-Based Compensation, Changes, Layoff Decisions, and Shareholder 

Value, 42 Fin. Rev. 99 (2007) (finding that “[t]he chief executive officers (CEOs) of firms announcing layoffs receive 

22.8% more total pay in the subsequent year than other CEOs.  The pay increases result almost entirely from increases 

in stock‐based compensation and are found to persist”); David G. Yosifon, The Public Choice Problem in Corporate 

Law:  Corporate Social Responsibility after Citizens United, 89 N.C. L. Rev. 1197, 1200 (2011) (“[S]hareholder 

primacy also pushes managers to exploit non-shareholders in pursuit of shareholder gains. For example, directors can 

put downward pressure on wages and benefits for corporate employees. Workers, having made firm-specific 

investments of their human capital and having made community-specific investments in other areas of their lives, may 

find it impossible to punish, or credibly threaten to punish, directors for such opportunistic conduct by exiting to other 

firms or labor markets.”); Sarah Anderson, John Cavanagh & Chuck Collins, Executive Excess 1998:  CEOs Gain 

From Massive Downsizing (Inst. Pol’y Stud., Apr. 23, 1998) (finding that CEO compensation increased at firms that 

saw layoffs of more than 3,000 workers).   

21 In 1968, the top 5% of households earned 16% of total income; today, that number is 23%.  Katherine Schaeffer, 6 

Facts About Economic Inequality in the U.S. (Pew Research Center, Feb. 7, 2020), https://www.pewresearch.org/fact-

tank/2020/02/07/6-facts-about-economic-inequality-in-the-u-s/.  “[B]eginning in the 1970s, income disparities began 

to widen, with income growing much faster at the top of the ladder than in the middle or bottom. . . .  [F]rom 1979 to 

2007 (just before the financial crisis and Great Recession), average income after transfers and taxes quadrupled for 

the top 1 percent of the distribution.  The increases were much smaller for the middle 60 percent and bottom 20 percent 

of the distribution.”  Stone, supra note [13].  The real median household income since 1984 has grown by only 22% 

while the top 1%’s income has grown by over 180%.  Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the 

United States Since 1913: Evidence from Capitalized Income Tax Data, NBER Working Paper tbl. 2 (Oct. 2014), 

https://www.nber.org/papers/w20625.pdf.  And workers’ current average hourly wage—$22.65—has not seen any 

material improvement since the mid-1970s.  Drew DeSilver, For Most U.S. Workers, Real Wages Have Barely Budged 

in Decades, Pew Research Center (Aug. 7, 2018), https:// www.pewresearch.org/fact-tank/2018/08/07/for-most-us-

workers-real-wages-have-barelybudged-for-decades/ (“After adjusting for inflation, however, today’s average hourly 

wage has just about the same purchasing power it did in 1978, following a long slide in the 1980s and early 1990s and 

bumpy, inconsistent growth since then. In fact, in real terms, average hourly earnings peaked more than 45 years ago: 

The $4.03-an-hour rate recorded in January 1973 had the same purchasing power that $23.68 would today.”) 

22 Americans increasingly view the economy as favoring the wealthy.  Despite recent modest wage growth and an 

expanding economy before the COVID-19-induced recession, 70% of Americans still believed that the economic 

https://www.calpers.ca.gov/docs/executive-compensation-analysis-framework.pdf
https://www.pewresearch.org/fact-tank/2020/02/07/6-facts-about-economic-inequality-in-the-u-s/
https://www.pewresearch.org/fact-tank/2020/02/07/6-facts-about-economic-inequality-in-the-u-s/
https://www.nber.org/papers/w20625.pdf
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The resulting anxiety led, in part, to a 2016 election in which several of the states hardest 

hit by this change favored the one general election candidate who spoke directly about economic 

insecurity, Donald J. Trump.23  In the EU, nativist arguments of the kind President Trump made 

also became prevalent, as some blamed the growing inequality on immigrants and sought to shut 

down borders.  Most notably, BREXIT symbolized this concern.24  

Within the realm of corporate governance itself, less nativist voices began to call for 

reforms that were grounded in the intuition that a material source of the change in gainsharing was 

the substantial increase in the power of stockholders over public companies25 and the substantial 

decrease in the power of worker voices.26  Historically, unions served as a “countervailing power” 

                                                 
system unfairly favors the powerful.  Ruth Igielnik, 70% of Americans Say U.S. Economic System Unfairly Favors 

the Powerful (Pew Research Center, Jan. 9, 2020), https://www.pewresearch.org/fact-tank/2020/01/09/70-of-

americans-say-u-s-economic-system-unfairly-favors-the-powerful/.   

President Trump’s victory was due, in part, to victories in Michigan, Ohio and Wisconsin, three states that have the 

greatest amount of factory jobs at risk due to the increasing pressures of globalization to outsource.  See John W. 

Schoen, Factory Slowdown Hits These States Hardest (CNBC, Jan. 28, 2016), 

https://www.cnbc.com/2016/01/28/factory-slowdown-hits-these-states-hardest.html; see also Robert Griffin & Ruy 

Teixeira, The Story of Trump’s Appeal:  A Portrait of Trump Voters, 8 (2017) (“Among general election voters, Trump 

supporters were twice as likely as Clinton supporters to have said their personal finances were getting worse (52 to 26 

percent) and four times as likely to have said the economy was getting worse (59 to 15 percent).  And on both of these 

questions, 40 percent of Obama to Trump switchers thought things were getting worse.”); Adam Tooze, Shockwave, 

42 London Rev. Books (Apr. 16, 2020), https://www.lrb.co.uk/the-paper/v42/n08/adam-tooze/shockwave (“The mini-

recession in US manufacturing that hit industrial regions like Michigan and Wisconsin was an underappreciated factor 

in setting the stage for Trump’s surprise victory in 2016.”).   

24 Heather Stewart, UK Politics Becoming Mired in ‘Culture Wars,’ Study Suggests, The Guardian (Dec. 7, 2016), 

https://www.theguardian.com/politics/2016/dec/07/study-finds-ukpolitics-mired-culture-wars-brexit-donald-trump 

(“60% of people who said the[y] were ‘just getting by’ [financially] voted to leave the EU, as did 70% of those who 

said they were ‘finding it quite or very difficult’”); May Bulman, Brexit:  People Voted to Leave EU Because They 

Feared Immigration, Major Survey Finds, The Independent (June 28, 2017), 

https://www.independent.co.uk/news/uk/home-news/brexit-latest-news-leave-eu-immigration-main-reason-

european-union-survey-a7811651.html (“Nearly three-quarters (73 per cent) of those who are worried about 

immigration voted Leave, compared with 36 per cent of those who did not identify this as a concern.”).   

25 In this new stockholder-centric governance world, activist investors were a major force in pushing for corporate 

strategies likely to involve layoffs and other efforts to reduce compensation expenses for the benefit of stockholders.  

Diane Del Guercio & Jennifer Hawkins, The Motivation and Impact of Pension Fund Activism, 52 J. Fin. Econ. 293 

(1999) (finding that firms targeted by activists are more likely to conduct layoffs); Alon Brav, Wei Jiang & Hyunseob 

Kim, The Real Effects of Hedge Fund Activism:  Productivity, Asset Allocation, and Labor Outcomes (NBER Working 

Paper, Oct. 2011), https://www.nber.org/papers/w17517.pdf (finding that after an activist intervenes in a stock, there 

is a “decline in work hours and stagnation in wages post-intervention”).   

26 During this era, there has been a sharp decline in unionization, especially in the United States.  See footnote [] 

(collecting data on the decline in union density).  As one  response to this decline in labor influence, there have been 

increasing calls for more worker leverage within the context of the corporation itself.  See, e.g., Ewan McGaughey, 

Democracy in America at Work:  The History of Labor’s Vote in Corporate Governance, 42 Seattle U. L. Rev. 697 

(2019) (calling on states to adopt corporate laws that allow, or mandate, workers have a role on a company’s board of 

directors); Susan R. Holmberg, Workers on Corporate Boards?  Germany’s Had Them for Decades (N.Y. Times, Jan. 

https://www.pewresearch.org/fact-tank/2020/01/09/70-of-americans-say-u-s-economic-system-unfairly-favors-the-powerful/
https://www.pewresearch.org/fact-tank/2020/01/09/70-of-americans-say-u-s-economic-system-unfairly-favors-the-powerful/
https://www.cnbc.com/2016/01/28/factory-slowdown-hits-these-states-hardest.html
https://www.lrb.co.uk/the-paper/v42/n08/adam-tooze/shockwave
https://www.theguardian.com/politics/2016/dec/07/study-finds-ukpolitics-mired-culture-wars-brexit-donald-trump
https://www.independent.co.uk/news/uk/home-news/brexit-latest-news-leave-eu-immigration-main-reason-european-union-survey-a7811651.html
https://www.independent.co.uk/news/uk/home-news/brexit-latest-news-leave-eu-immigration-main-reason-european-union-survey-a7811651.html
https://www.nber.org/papers/w17517.pdf
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against corporate power, and ensured that workers shared in economic prosperity.27  Private sector 

unionization declines coincided with decreased gainsharing and growing inequality.  In response, 

new strains of corporate governance reform emerged seeking  a restoration of the framework that 

characterized the New Deal and European Social Democratic approaches to capitalism and, among 

other things,28 seek to reform the power dynamic within the corporate polity itself to enhance 

worker-shareholder voice.29   

                                                 
6, 2019), https://www.nytimes.com/2019/01/06/opinion/warren-workers-boards.html (“These proposals [for co-

determination] are part of a fundamental rethinking of whom corporations should serve, but they are not new. 

American companies were once run with the interests of people other than just shareholders — workers, customers, 

the public — in mind.”); Lenore Palladino, Worker Representation on U.S. Corporate Boards (Working Paper, Nov. 

7, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3476669 (arguing that workers should have 

representation on corporate boards).   

27 See generally John Kenneth Galbraith, American Capitalism (1952).   

28 These advocates also typically call for labor law reform to restore the intended effectiveness of the NLRB, the 

fulfillment of Franklin Roosevelt’s and others’ vision that the international trading regime would include protections 

for labor and the environment, and a stronger regulatory regime to limit corporate externalities harming the 

environment, consumers, workers, and communities.  See Kate Andrias, The New Labor Law, 126 Yale L.J. 2 (2016) 

(making the case for sectoral bargaining); Hiba Hafiz, Picketing in the New Economy, 39 Cardozo L. Rev. 1845 (2018) 

(discussing improvements to the NRLB in light of the gig economy); Julius G. Getman, The NRLB:  What Went  

Wrong and Should We Try to Fix It, 64 Emory L.J. 1495 (2015) (calling for changes to the NRLB to overturn a 

doctrine that gives employers the right to not only hire scabs but give them superior rights to striking workers); 

Benjamin I. Sachs, Enabling Employee Choice:  A Structural Approach to the Rules of Union Organizing, 123 Harv. 

L. Rev. 656 (2010) (proposing changes to union election rules to allow for secret ballots cast at home or over the 

telephone and other types of reforms); Emily Bazelon, Why Are Workers Struggling?  Because Labor Law Is Broken 

(N.Y. Times, Feb. 19, 2020), https://www.nytimes.com/interactive/2020/02/19/magazine/labor-law-unions.html 

(showing how the existing labor law regime in the United States inadequately protects workers’ right to choose a 

union and bargain); William E. Forbath & Brishen Rogers, A New Type of Labor Law for a New Type of Worker (N.Y. 

Times, Sept. 4, 2017), https://www.nytimes.com/2017/09/04/opinion/labor-laws-workers.html (arguing that an 

improved labor system in the United States “could ensure that organized workers can bargain with the companies that 

actually profit from their work by expanding the legal definition of employment to cover more categories of workers 

[including, for example, contract workers]”).  

29 See, e.g., Beth Baltzan, A New Deal for this New Century: Restoring FDR’s Vision for Global Trade (Working 

Paper, Sept. 2019), https://www.law.nyu.edu/sites/default/files/Baltzan%20Beth%20-

RESTORING%20FDRS%20VISION%20FOR%20GLOBAL%20TRADE.pdf (advocating for “a comprehensive set 

of rules governing global conditions of competition,” including “enforceable labor standards, disciplines on foreign 

investors behavior,” “a comprehensive set of rules against anticompetitive behavior” and “a regime to redress currency 

manipulation”); David H. Webber, Wielding Labor’s Capital:  Updating ERISA & Preserving Collective Investment 

Structures to Amplify Worker-Shareholder Voice (Working Paper, Sept. 2019), 

https://www.law.nyu.edu/sites/default/files/Webber--Wielding%20Labor%27s%20Capital%20%28002%29_0.pdf 

(arguing that ERISA and other retirement-related laws need to be updated to allow workers to pool their capital 

together to jointly exercise their voice in corporate governance); Suresh Naidu, Worker Collective Action in the 21st 

Century Labor Market (Working Paper, Sept. 2019), 

https://www.law.nyu.edu/sites/default/files/Naidu%20Suresh%20-

%20Worker%20Collective%20Action%20in%20the%2021th%20Century%20Labor%20Market.pdf  (showing the 

enormous positive effects of increased union density and proposing strategies to increase worker power); Tamara 

Belinfanti, Citizen Capitalism – A Proposal for a New Way Forward (Working Paper, Sept. 2019), 

https://www.nytimes.com/2019/01/06/opinion/warren-workers-boards.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3476669
https://www.nytimes.com/interactive/2020/02/19/magazine/labor-law-unions.html
https://www.nytimes.com/2017/09/04/opinion/labor-laws-workers.html
https://www.law.nyu.edu/sites/default/files/Baltzan%20Beth%20-RESTORING%20FDRS%20VISION%20FOR%20GLOBAL%20TRADE.pdf
https://www.law.nyu.edu/sites/default/files/Baltzan%20Beth%20-RESTORING%20FDRS%20VISION%20FOR%20GLOBAL%20TRADE.pdf
https://www.law.nyu.edu/sites/default/files/Webber--Wielding%20Labor%27s%20Capital%20%28002%29_0.pdf
https://www.law.nyu.edu/sites/default/files/Naidu%20Suresh%20-%20Worker%20Collective%20Action%20in%20the%2021th%20Century%20Labor%20Market.pdf
https://www.law.nyu.edu/sites/default/files/Naidu%20Suresh%20-%20Worker%20Collective%20Action%20in%20the%2021th%20Century%20Labor%20Market.pdf
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Notable examples of this include two bills introduced in Congress, the Accountable 

Capitalism Act and the Reward Work Act, both of which call for the United States to embrace a 

form of co-determination and to require large business entities to allocate a percentage of the board 

to directors elected in some way by the workers.30  In the United Kingdom, the new corporate 

governance code requires that public companies either have a director elected by the workforce, a 

director charged with advocating for the workforce, or a board committee with the responsibility 

to address the well-being of the company’s employees.31 

The heightened scrutiny of whether our capitalist system was working as well as it should 

for the many was also a major motivating force behind the Business Roundtable’s (“BRT’s”) 

revised statement on corporate governance, which voiced a recognition that it was the 

responsibility of corporate leadership to treat all the corporation’s stakeholders fairly.  In 

particular, the new BRT guidance made plain that consideration of employee well-being and fair 

compensation was a central issue for corporate management:    

                                                 
https://www.law.nyu.edu/sites/default/files/Belinfanti%20Tamara%20-%20Citizen%20Capitalism%20-

%20A%20Proposal%20for%20a%20New%20Way%20Forward.pdf (aiming to address inequality by proposing a 

universal basic income).  One of us has called for such reform for many years.  See Leo E. Strine, Human Freedom 

and Two Friedmen: Musings on the Implications of Globalization for theEffective Regulation of Corporate Behaviour, 

58 U. Toronto L. J. 241 (2008); Leo E. Strine, Jr., Toward Common Sense and Common Ground?  Reflections on the 

Shared Interest of Managers and Labor in a More Rational System of Corporation Governance, 33 J. Corp. L. 1 

(2007); Leo E. Strine, Jr., The Delaware Way:  How We Do Corporate Law and Some of the New Challenges We (and 

Europe) Face, 30 Del. J. Corp. L. 673 (2005). 

30  Accountable Capitalism Act, S.3348 (115th Cong.), https://www.congress.gov/bill/115th-congress/senate-

bill/3348; Reward Work Act, S.2605 (115th Cong.), https://www.congress.gov/bill/115th-congress/senate-

bill/2605/text.  Notably, these Acts are vague about what workers would vote and how votes would be allocated.  In 

most EU nations with co-determination, only workers in the chartering nation get to vote.  Court of Justice of the 

European Union, According to Advocate General Saugmandsgaard Oe, The German Law on Employee Participation 

is Compatible with EU Law (May 4, 2017), https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-

05/cp170043en.pdf (“[T]he German law on employee participation . . . provid[es] that only employees of the group 

employed in Germany may elect the members of the supervisory board representing the employees and stand for 

election.”); Deutschland AG Rethinks Workers’ Role in Management (The Economist, Feb. 1, 2020), 

https://www.economist.com/business/2020/02/01/deutschland-ag-rethinks-workers-role-in-management (“[C]o-

determination ignores German multinationals’ foreign workers, whose interests may differ from domestic ones.”).  

Other notable bills include the Workforce Investment Disclosure Act of 2020, which would require the SEC to issue 

rules mandating publicly traded companies to disclose information about the compensation of their workforce, 

including workforce compensation.  H.R.5930 (116th Cong.), https://www.congress.gov/bill/116th-congress/house-

bill/5930/text?r=2&s=1.   

31  The UK Corporate Governance Code (July 2018), https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-

95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.pdf (“For engagement with the workforce, one or 

a combination of the following methods should be used: [1] a director appointed from the workforce; [2] a formal 

workforce advisory panel; [or 3] a designated non-executive director.”). 

https://www.law.nyu.edu/sites/default/files/Belinfanti%20Tamara%20-%20Citizen%20Capitalism%20-%20A%20Proposal%20for%20a%20New%20Way%20Forward.pdf
https://www.law.nyu.edu/sites/default/files/Belinfanti%20Tamara%20-%20Citizen%20Capitalism%20-%20A%20Proposal%20for%20a%20New%20Way%20Forward.pdf
https://www.congress.gov/bill/115th-congress/senate-bill/3348
https://www.congress.gov/bill/115th-congress/senate-bill/3348
https://www.congress.gov/bill/115th-congress/senate-bill/2605/text
https://www.congress.gov/bill/115th-congress/senate-bill/2605/text
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-05/cp170043en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-05/cp170043en.pdf
https://www.economist.com/business/2020/02/01/deutschland-ag-rethinks-workers-role-in-management
https://www.congress.gov/bill/116th-congress/house-bill/5930/text?r=2&s=1
https://www.congress.gov/bill/116th-congress/house-bill/5930/text?r=2&s=1
https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.pdf
https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.pdf
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We commit to . . . [i]nvesting in our employees. This starts with compensating them 

fairly and providing important benefits. It also includes supporting them through 

training and education that help develop new skills for a rapidly changing world. 

We foster diversity and inclusion, dignity and respect.32  

This focus on fair gainsharing has only made top management compensation an even more 

controversial subject.33  After decades where institutional investors pushed relentlessly for senior 

executives to be paid in forms of compensation that placed a predominant priority on pumping up 

the stock price, and succeeded in having those executives profoundly change the gainsharing split 

between workers and stockholders in the stockholders’ favor, institutional investors are now 

recognizing that concern for all stakeholders, including employees, must be central to any 

corporation that is going to generate sustainable wealth and play a positive role in society.34  

                                                 
32  Statement on Corporate Purpose (Bus. Roundtable, Aug. 19, 2019), https://opportunity.businessroundtable.org/wp-

content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures.pdf (“We commit to . . . 

[i]nvesting in our employees. This starts with compensating them fairly and providing important benefits. It also 

includes supporting them through training and education that help develop new skills for a rapidly changing world. 

We foster diversity and inclusion, dignity and respect.”).  

33 The BRT’s statement focuses on compensating workers “fairly.”  We employ the word gainsharing to focus on 

worker pay and prosperity not just in the absolute sense of being fair, but also being fair relative to the economic 

prosperity generated by the corporation and how that wealth is shared amongst its constituencies.  .  All workers 

deserve fair pay, but they also deserve to share fairly in the spoils of economic prosperity relative to the other members 

of the corporate team, such as top management and the company’ stockholders.   

34 See Andrew Ross Sorkin, World’s Biggest Investor Tells C.E.O.s Purpose Is the ‘Animating Force’ for Profits (N.Y. 

Times, Jan. 17, 2019), https://www.nytimes.com/2019/01/17/business/dealbook/blackrock-larry-fink-letter.html 

(highlighting that Larry Fink, the CEO of BlackRock, told CEOs that “it was crucial that businesses also made ‘a 

positive contribution to society’”); Bill McNabb, The Purpose Debate:  Former Vanguard CEO Weighs in on 

‘Purpose’ & ESG (Boards & Directors), https://www.directorsandboards.com/articles/singlepurpose-debate-former-

vanguard-ceo-weighs-%E2%80%98purpose%E2%80%99-esg (former Vanguard CEO acknowledging that he 

“always said that in business, if you do the right thing, you win. A purpose provides a company with a ’true north’ – 

a way to ensure any decision made serves a company’s collective goal. Often, a company’s core principles align with 

an effort to serve a greater good. For example, at Vanguard, that purpose was, and remains, putting people over profits 

by taking a stand for investors, treating them fairly, and giving them the best chance for investment success.”).  Of 

course, institutional investors are unlikely to admit that their own policies have been the largest driving force behind 

the gigantic jump in CEO compensation, but it was in fact institutional investors, and their academic allies, who pushed 

for the idea of paying CEOs in less certain forms of compensation, especially stock options with asymmetric risk and 

that are not aligned with the interests of regular stockholders or company workers, and making plain that the way to 

get rich was to focus on stock price, stock price, stock price.  Jay C. Hartzell & Laura T. Starks, Institutional Investors 

and Executive Compensation, 58 J. Fin. 2351 (2003) (finding “that institutional ownership concentration is positively 

related to pay-for-performance sensitivity of executive compensation and negatively related to the level of 

compensation, even after controlling for firm size”); Fernandes, Ferreira & Murphy, supra note [20] (showing that 

higher institutional ownership by U.S. institutional investors is associated with both higher pay and increased use of 

equity based compensation for CEOs of both U.S. and non-U.S. firms).  Notably, the period of the post-war era in 

which stockholders were less influential was one in which CEOs and top managers were paid far less, were much 

more aligned with the rest of the workforce, and where CEO pay was not a salient political issue because there was 

no plausible basis for concern.  And institutional investors are not alone in this critique.  As Professor David Webber 

https://opportunity.businessroundtable.org/wp-content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures.pdf
https://opportunity.businessroundtable.org/wp-content/uploads/2020/03/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures.pdf
https://www.nytimes.com/2019/01/17/business/dealbook/blackrock-larry-fink-letter.html
https://www.directorsandboards.com/articles/singlepurpose-debate-former-vanguard-ceo-weighs-%E2%80%98purpose%E2%80%99-esg
https://www.directorsandboards.com/articles/singlepurpose-debate-former-vanguard-ceo-weighs-%E2%80%98purpose%E2%80%99-esg
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Whether because of a belated recognition that they hold the capital of American workers who need 

a capitalist system that creates good jobs at good wages if they are to build wealth, the fact that 

these worker-investors need corporations to focus on sustainable, long-term wealth creation to 

provide a sound basis for their retirements,35 or because institutional investors are feeling political 

pressure themselves, mainstream mutual funds are beginning to speak up about the social 

responsibility of corporations — so-called EESG.   

There is also a societal concern about an important issue.  The living wage movement is 

putting pressure on corporations not only to pay their own lowest-wage workers more fairly, but 

                                                 
has noted, the pension plans of unionized workers have also contributed to a corporate governance system that is far 

more responsive to stockholders needs than the needs of its other constituents.  See generally  David Webber, The 

Other Janus and the Future of Labor’s Capital 72 Vand. L. Rev. 2087 (2019); David Webber, The Use and Abuse of 

Labor’s Capital, 89 NYU L. Rev. 2106 (2014).     

35  During the last three decades, the percentage of Americans who have come to rely on the stock market’s 

performance for their retirement has rapidly increased as the percentage of American’s enrolled in pension (or defined 

benefit) plans has declined substantially.  Monique Morrissey, The State of American Retirement (Econ. Pol’y Inst., 

Mar. 3, 2016), https://www.epi.org/publication/retirement-in-america/#chart1; see also generally William A. 

Birdthistle, Empire of the Fund (Oxford 2016).  Because “[c]ompensation is the largest source of income for all but 

the highest income groups, accounting for roughly two-third of total [expanded cash income],” American workers’ 

wealth and ability to put money into 401(k) plans for retirement comes from their access to continued employment.  

Joseph Rosenberg, Measuring Income for Distributional Analysis, Tax Pol’y Ctr. 4–5 (2013), 

https://www.taxpolicycenter.org/sites/default/files/alfresco/publication-pdfs/412871-Measuring-Income-for-

Distributional-Analysis.PDF.  After wage income, for all but the riches Americans, government transfer payments 

account for the rest of their income.  Id. (“Transfer payments are an important income source for the bottom quintiles, 

but provide smaller shares of income for higher income groups. Business and investment income represent less than 

10 percent of ECI for taxpayers in the bottom 80 percent of the income distribution, but more than 50 percent of 

income for taxpayers in the top 1 percent. Retirement income remains fairly constant as a share of income throughout 

most of the income distribution, accounting for slightly less than 10 percent of [expanded cash income] for taxpayers 

between the 20th and 95th percentiles.”).  Therefore, wage increases are much more important to them than stock 

returns.  But these American worker-investors are, by federal policy, effectively required to turn over a part of their 

salary to institutional investors to hold until the worker-investors hit age 59.  Anne Tucker, Flawed Assumptions: A 

Corporate Law Analysis of Free Speech and Corporate Personhood in Citizens United, 61 Case W. Res. L. Rev. 497, 

537 (2011) (“Stock ownership is no longer a voluntary activity . . . . The rapid rise in stock ownership has been fueled 

by the proliferation of defined-contribution retirement plans provided by employers.”); Leo E. Strine, Jr., Toward 

Common Sense and Common Ground?  Reflections on the Shared Interests of Managers and Labor in A More 

Rational System of Corporate Governance, 33 J. Corp. L. 1, 4 (2007) (“[M]ost ordinary Americans have little choice 

but to invest in the market.  They are in essence ‘forced capitalists,’ even though they continue to depend for their 

economic security on their ability to sell their labor and to have access to quality jobs.”)  It is these institutional 

investors, not the worker-investors, who determine how the capital of these investors is deployed and its voting power 

wielded.  Ian Ayres & Quinn Curtis, Beyond Diversification: The Pervasive Problem of Excessive Fees and 

“Dominated Funds” in 401(k) Plans, 124 Yale L.J. 1476, 1485 (2015) (noting that “[t]he most common type of 

investment options in 401(k) plans are mutual funds” and that “[a] typical 401(k) menu provides around fourteen 

investment options,” most of which are mutual funds).  Unlike defined benefit plans, which guarantee workers a stable 

source of income through retirement, the modern trend towards defined contribution plans (that is 401(k) plans) means 

that workers ability to retire—and have their savings grow—depends on stock market gains (and having a well-paying 

job that allows them to save for retirement).   

https://www.epi.org/publication/retirement-in-america/#chart1
https://www.taxpolicycenter.org/sites/default/files/alfresco/publication-pdfs/412871-Measuring-Income-for-Distributional-Analysis.PDF
https://www.taxpolicycenter.org/sites/default/files/alfresco/publication-pdfs/412871-Measuring-Income-for-Distributional-Analysis.PDF
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to insist that company contractors do the same.36  High-profile situations in which top corporate 

management engaged in sexual harassment or discrimination have led to increased calls for 

corporations to operate workplaces where employees do not face unwelcome conduct and that are 

tolerant of diversity in beliefs and sexuality.37  Recognition that we have far from overcome our 

history of racial discrimination has led to renewed focus on inclusion.38 

                                                 
36  Chauna Brocht, The Forgotten Workforce (Econ. Pol’y Inst., Nov. 2000), https://www.epi.org/files/page/-

/old/briefingpapers/livingwage/livwage.pdf (calling attention to the fact that more than one in 10 federal contract 

workers earns less than a living wage); Jonathan Cowan & Jim Kessler, A Smarter Minimum Wage (N.Y. Times, Nov. 

17, 2017), https://www.nytimes.com/2017/11/17/opinion/a-smarter-minimum-wage.html (calling for a living wage 

that adjusts based on where people reside); California Assembly Bill 5 (2020) (requiring companies such as Uber, 

Lyft, DoorDash and others to reclassify independent contractors as employees and provide them with benefits and 

wage protections that employees receive); Fair Wages for New Yorkers Act (June 28, 2012) (requiring companies that 

receive over $1 million from New York City to pay their employees a living wage); Original Living Wage Act, 

H.R.122 (116th Cong), https://www.congress.gov/bill/116th-congress/house-bill/122/all-info (amending the Fair 

Labor Standards Act to calculate minimum wage based on the federal poverty threshold for a family of four); 

Protecting Independent Contractors from Discrimination Act of 2019, H.R.4235 (116th Cong.), 

https://www.congress.gov/bill/116th-congress/house-bill/4235/all-info (amending Title VII, the Age Discrimination 

in Employment Act, the Fair Labor Standards Act, and the Americans with Disabilities Act, among other laws, to 

provide that independent contractors shall be treated as employees under those laws). 

37 See, e.g., Thomas Ivey, Leif King & Sonia Nijjar, The California Board Diversity Requirement (Harv. L. Sch. F. 

Corp. Gov., Oct. 16, 2018), https://corpgov.law.harvard.edu/2018/10/16/the-california-board-diversity-requirement/ 

(noting that California is the first state to mandate that publicly held corporations headquartered in California include 

female directors on their boards); Anna Windemuth, Note, The #MeToo Movement Migrates to M&A Boilerplate, 129 

Yale L.J. 488 (2019) (documenting the rise of representations in M&A contracts related to sexual harassment); David 

A. Katz & Laura A. McIntosh, Corporate Governance Update:  Shareholder Activism Is the Next Phase of #MeToo 

N.Y.L.J. (Sept. 2018) (highlighting that the “pension fund giant CalPERS revised its corporate governance principles, 

adding a new policy emphasizing the board’s role ‘in setting a high-performance corporate culture,’ and urging every 

public company board to ‘develop and disclose its efforts towards establishing effective corporate culture, including 

its anti-harassment policy.’ The new policy supports disclosure of all settlements, including sexual harassment 

settlements, involving an executive or member of the board. CalPERS also added language to its policy on human 

capital management practices to specifically emphasize the importance of preventing ‘harassment of any kind, 

including sexual harassment.’”); see also generally James A. Fanto, Lawrence M. Solan & John M. Darley, Justifying 

Board Diversity, 89 N.C. L. Rev. 901 (2011); Jill E. Fisch & Steven Davidoff Solomon, Centros, California’s “Women 

on Boards” Statute and the Scope of Regulatory Competition. Eurp. Bus. Org. L. Rev. (Forthcoming), 

https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3077&context=faculty_scholarship; Yaron Nili & 

Darren Rosenblum, Board Diversity by Term Limits? 71 Ala. L. Rev. 211 (2019). 

38 See, e.g., Comptroller Stringer, NYC Pension Funds Launch National Boardroom Accountability Project Campaign 

– Version 2.0 (Sept. 8, 2017) (announcing that NYC pension funds were “calling on the boards of 151 U.S. companies 

to disclose the race and gender of their directors”); Amelia Tan, Inclusion and Diversity (BlackRock), 

https://www.blackrock.com/uk/individual/insights/blog/investing-in-inclusion-

diversity?switchLocale=y&siteEntryPassthrough=true (making the case that diversity and inclusion affect the 

companies’ long-term performance); Cheryl L. Wade, Corporate Compliance That Advances Racial Diversity and 

Justice and Why Business Deregulation Does Not Matter, 49 Loyola U. Chi. L.J. 611 (2018) (arguing that “[b]usiness 

leaders can design more effective diversity programs and ethical and compliant corporate cultures that promote rather 

than suppress racial equity if they understand the impact that continuing societal discrimination has on corporate 

cultures”); Mike Chen, George Mussalli & Yosef Zweibach, Decoding Quant ESG (Harv. L. Sch. F. Corp. Gov., Nov. 

10, 2018), https://corpgov.law.harvard.edu/2018/11/10/decoding-quant-esg/ (including racial equality as part of the 

“S” in ESG). 

https://www.epi.org/files/page/-/old/briefingpapers/livingwage/livwage.pdf
https://www.epi.org/files/page/-/old/briefingpapers/livingwage/livwage.pdf
https://www.nytimes.com/2017/11/17/opinion/a-smarter-minimum-wage.html
https://www.congress.gov/bill/116th-congress/house-bill/122/all-info
https://www.congress.gov/bill/116th-congress/house-bill/4235/all-info
https://corpgov.law.harvard.edu/2018/10/16/the-california-board-diversity-requirement/
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3077&context=faculty_scholarship
https://www.blackrock.com/uk/individual/insights/blog/investing-in-inclusion-diversity?switchLocale=y&siteEntryPassthrough=true
https://www.blackrock.com/uk/individual/insights/blog/investing-in-inclusion-diversity?switchLocale=y&siteEntryPassthrough=true
https://corpgov.law.harvard.edu/2018/11/10/decoding-quant-esg/
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And a business reality has come to the fore.  For many businesses in the newer tech-driven 

economy, the primary kind of capital relevant to their profitability is human capital.39  Business 

leaders are beginning to realize that the costly cycle of replacing workers with new workers in a 

dynamic market is wasteful, and that, with appropriate investments, American workers — who 

have never been more educated, productive, or capable of learning new skills — can transition to 

the new roles the company needs to stay competitive if the company provides them with the 

relevant training to make the transformation.40  And of course, the American people are smart 

enough to recognize that if productivity gains are not keeping track with the past for good reasons 

— the difference in gains for society between the next-generation iPhone and the current one is 

not as seismic as when computers became functional, cars replaced horses, and dishwasher, 

refrigerators, and washer/dryers became ubiquitous 41  — then there is no reason that the top 

managers with the most control over production techniques should be rewarded with huge 

increases while other workers are not. 

The human and economic crisis caused by the COVID-19 pandemic is likely to make issues 

related to the fair treatment and economic security of American workers even more salient.  Within 

days of public health required shutdowns, huge public companies that had benefited from a 

substantial tax cut and 10 years of economic recovery laid off workers because they did not have 

                                                 
39  See Alan Krueger, Human Capital in the 21st Century (Milken Inst. Rev., Jan. 20, 2015), 

https://www.milkenreview.org/articles/human-capital-in-the-21st-century (“In modern economies, the returns to 

human capital account for the lion's share of national income, and investment in human capital drives economic 

growth.”); Jay Clayton, Remarks to the Economic Club of New York (Sept. 9, 2019), 

https://www.sec.gov/news/speech/speech-clayton-2019-09-09 (“[I]ntangible assets, and in particular human capital, 

often are a significant driver of long-term value in today’s global economy.”).   

40 See Eco. Pol’y Inst., the Productivity—Pay Gap (July 2019), https://www.epi.org/productivity-pay-gap/ (showing 

that from 1979 to 2018, American worker productivity grew by 69.6%, whereas compensation rose by only 11.6%, 

compared to the period of 1948 to 1979 when productivity grew by 108.1% and wages grew commensurately at 

93.2%); Pew Research Center, Overall Educational Attainment (Nov. 2012), 

https://www.pewsocialtrends.org/2012/11/05/section-1-overall-educational-attainment/ (showing that Americans are 

more educated than ever, with 57% of Americans over 25 having some college compared to only 22% in 1971); 

Austan Goolsbee, Glenn Hubbard & Amy Ganz, A Policy Agenda to Develop Human Capital for the Modern Economy 

(Aspen Inst., Feb. 4, 2019), https://www.aspeninstitute.org/longform/expanding-economic-opportunity-for-more-

americans/a-policy-agenda-to-develop-human-capital-for-the-modern-economy/ (proposing, for example, using 

community colleges as opportunities for companies to provide their workforce with mid-career training opportunities); 

Joseph B. Fuller, et al., Your Workforce Is More Adaptable Than You Think, Harv. Bus. Rev. (May/June 2019) 

(arguing that workforces are ready to adapt to the changing economic and technologic climate if corporations provide 

the appropriate culture of learning and support).      

41 See generally Robert J. Gordon, The Rise and Fall of American Growth (Princeton 2016).   

https://www.milkenreview.org/articles/human-capital-in-the-21st-century
https://www.sec.gov/news/speech/speech-clayton-2019-09-09
https://www.epi.org/productivity-pay-gap/
https://www.pewsocialtrends.org/2012/11/05/section-1-overall-educational-attainment/
https://www.aspeninstitute.org/longform/expanding-economic-opportunity-for-more-americans/a-policy-agenda-to-develop-human-capital-for-the-modern-economy/
https://www.aspeninstitute.org/longform/expanding-economic-opportunity-for-more-americans/a-policy-agenda-to-develop-human-capital-for-the-modern-economy/
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reserves to weather even a short period without revenues.42  That many of these companies had 

used the benefits they received from the tax cuts to engage in large stock buybacks and otherwise 

deliver returns to stockholders, but could not protect their workers, was not lost on the public or 

policy makers.43  The unexpected human and economic emergency caused by the COVID-19 

pandemic will only increase societal concern about the fair pay and safety of workers, especially 

because the workers who were expected to continue to work during the shutdown and expose 

themselves to a heightened risk of exposure tended to be at the low end of the wage scale.44  And 

the pandemic has only underscored the continuing racial inequality in our nation, with black people 

being much more likely to be an essential worker and much more likely to make lower than typical 

wages.45    

For all these reasons, it seems likely that corporate boards will be required in the coming 

decade to dedicate more time to considering how their companies treat their entire workforce, how 

inclusive their workforce is, the appropriate incentive systems that should exist not just for top 

management, but the whole employee complement, and the appropriate gainsharing that should 

exist among the company’s employees, stockholders, and top management. 46   Situating this 

                                                 
42 See, e.g., Ben Casselman, Sapna Maheshwari & David Yaffe-Bellany, Layoffs Are Just Starting, and the Forecasts 

Are Bleak (N.Y. Times, Mar. 17, 2020), https://www.nytimes.com/2020/03/17/business/economy/coronavirus-

layoffs.html (“Marriott International, the hotel operator, said Tuesday that it would begin furloughing tens of 

thousands of employees worldwide.”).   

43 See William Lazonick, CEOs Gorged on Buybacks for Years.  Now They Want Bailouts (Barron’s, Mar. 26, 2020), 

https://www.barrons.com/articles/ceos-gorged-on-buybacks-for-years-now-they-want-bailouts-51585258543.  The 

recently enacted CARES Act places strict limits on companies receiving funds, including limiting dividends and 

buybacks and requiring the receipt to remain neutral in union organizing efforts.  Coronavirus Aid, Relief, and 

Economic Security Act, H.R.748 (116th Cong), https://www.congress.gov/bill/116th-congress/house-

bill/748/text?q=%7B%22search%22%3A%5B%22hr748%22%5D%7D&r=1&s=2#HC4E177B8A9324DF4A4EC6

D3F0E678441.  

44  Susan Lund et al., Lives and Livelihoods:  Assessing the Near-Term Impact of COVID-19 on US Workers 

(McKinsey, Apr. 2020) (finding that 86% of vulnerable jobs — that is jobs that could be lost, cut, or furloughed 

because of the COVID-19 pandemic — paid less than $40,000 per year). 

45 See Elise Gould & Valerie Wilson, Black Workers Face Two of the Most Lethal Preexisting Conditions for 

Coronavirus—Racism and Economic Inequality (Econ. Pol’y Inst. June 1, 2020), 

https://www.epi.org/publication/black-workers-covid/ (documenting how the pandemic has disproportionally affected 

Black Americans); David Gelles, Corporate American Has Failed Black America (N.Y. Times, June 6, 2020), 

https://www.nytimes.com/2020/06/06/business/corporate-america-has-failed-black-america.html (observing that 

“many of the same companies expressing solidarity have contributed to systemic inequality, targeted the black 

community with unhealthy products and services, and failed to hire, promote and fairly compensate black men and 

women”).   

46 Of course, just because boards will be pushed to consider workers does not foreclose increased governmental 

regulation to protect workers, increases to the social safety net and increases to minimum wages.  Indeed, one of us 

has called for increased regulation to protect workers’ ability to unionize and increase wages.  See Leo E. Strine, Jr., 

https://www.nytimes.com/2020/03/17/business/economy/coronavirus-layoffs.html
https://www.nytimes.com/2020/03/17/business/economy/coronavirus-layoffs.html
https://www.barrons.com/articles/ceos-gorged-on-buybacks-for-years-now-they-want-bailouts-51585258543
https://www.congress.gov/bill/116th-congress/house-bill/748/text?q=%7B%22search%22%3A%5B%22hr748%22%5D%7D&r=1&s=2#HC4E177B8A9324DF4A4EC6D3F0E678441
https://www.congress.gov/bill/116th-congress/house-bill/748/text?q=%7B%22search%22%3A%5B%22hr748%22%5D%7D&r=1&s=2#HC4E177B8A9324DF4A4EC6D3F0E678441
https://www.congress.gov/bill/116th-congress/house-bill/748/text?q=%7B%22search%22%3A%5B%22hr748%22%5D%7D&r=1&s=2#HC4E177B8A9324DF4A4EC6D3F0E678441
https://www.epi.org/publication/black-workers-covid/
https://www.nytimes.com/2020/06/06/business/corporate-america-has-failed-black-america.html
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responsibility, and the corresponding concerns regarding HR issues like diversity and employment 

law compliance, will require careful thought if it is not to contribute to pressures to proliferate 

another board committee and to expand board size.   

In the American context, it also seems more likely that the demand for more worker voice 

and leverage within the corporate polity itself will manifest itself in a call for board committee 

reform and enhanced mandates than in a statute giving workers the right to elect directors.  And 

for business leaders who do not embrace co-determination and wish to avoid it, effective action is 

the best way to show that a more fundamental alteration of the corporate power structure is not 

required. 

II.  One Part of an Effective and Efficient Answer:  A reconceived compensation 

committee with a broader, more comprehensive mandate. 

To address the increased demand that boards give more focus to how the company treats it 

workforce in an efficient and effective way, the most sensible answer is for the mandated board 

committee that is required to address the related area of top management compensation — the 

compensation committee — to expand its perspective and become a committee focused on the 

company’s workforce as a whole.47  We hesitate to call for this reconception of the compensation 

committee to be deemed a “human capital” committee for two reasons.  First, we have always 

balked at referring to human beings as capital, because that seems reductive and demeaning.  

Second, it is critical to the best interests of workforces that boards of directors and top management 

be directed to consider more directly the adequacy and fairness of the pay received by the 

company’s overall workforce.  For that reason, and without denying others the chance to come up 

with a better name, we will hew to the traditional compensation committee label and explain why 

an appropriately expanded set of duties for this key board committee would make sense. 

                                                 
Toward Fair and Sustainable Capitalism:  A Comprehensive Proposal to Help American Workers, Restore Fair 

Gainsharing Between Employees and Shareholders, and Increase American Competitiveness by Reorienting Our 

Corporate Governance System Toward Sustainable Long-Term Growth and Encouraging Investments in America’s 

Future (Working Paper), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924.  This Essay, however, is 

just focused on what boards can do to promote greater equality within their workforce.   

47 Both NYSE and NASDAQ rules require public company boards to have, effectively, an independent compensation 

committee.  See NYSE Listed Company Manual Section 303A.05; Nasdaq Listing Rule 5605(d)(2). 
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Reconceptualizing the compensation committee starts with the committee and the whole 

board understanding how the company’s gainsharing among stockholders, top management, and 

the overall workforce has changed over time, and establishing metrics to track the workforce’s 

share of gains in productivity and profitability going forward, with a firm historical baseline in 

mind.48   That baseline should also include historical data regarding the entire economy and 

relevant industries during the last half century, so the company can make decisions with an 

awareness of the full context.  It is difficult to engage in fair gainsharing if you are blind to the 

facts about it.  The reconceived compensation committee should consider what balance is fair and 

will best align the interests of all stakeholders in sustainable wealth creation, and develop 

compensation plans for the board that implement that goal.  Those plans should, of course, 

recognize that stockholders have a right to expect the company to deliver them a solid, long-term 

return, and seek to encourage employees to work hard to achieve that objective, realizing that no 

constituency has a deeper incentive to secure the sustainable profitability of the company than its 

workers.  This alignment should take into account the need for workers to primarily share in gains 

through increases in their pay, but could involve using corporate stock to match employee 

contributions to 401(k) programs and other supplemental means that increase employee 

ownership.  But at bottom, what is required is that the reconceived compensation committee 

understand how the company shares gains among top management, workers, and stockholders, 

and oversees the implementation of compensation policies that reflect the value determination the 

committee, and the board as a whole, have made about that fundamental issue.  In this respect, the 

requirement under Section 953(b) of the Dodd-Frank Act that public companies disclose the CEO-

to-median worker pay ratio was a step in the right direction,49 but more detailed and nuanced 

                                                 
48 For instance, several metrics in the academic literature measure the sensitivity of top management’s compensation 

relative to stock price and the company’s value.  See Michael C. Jensen & Kevin J. Murphy, Performance Pay and 

Top-Management Incentives, 98 J. Pol. Econ. 225, 226 (1990) (discussing the dollar-on-dollar metric, which measures 

how much a $1,000 increase in firm value increases executive compensation); Brian J. Hall & Jeffrey B. Liebman, 

Are CEOs Really Paid Like Bureaucrats?, 113 Q.J. Econ. 653, 671-72 (1998) (discussing the equity returns proxy, 

which measures the change in the executive’s stock and stock options for every 1% increase in firm value).  Similar 

metrics, appropriately tailored to the size, complexity, and composition of the company’s workforce could likewise 

be developed on a basis that is relevant to specific companies in specific industries.   

49 See Pay Ratio Disclosure, 80 Fed. Reg. 50,104 (Aug. 18, 2015) (adding the CEO-to-median worker pay disclosure 

requirements to existing executive compensation disclosure requirements); see also Leo E. Strine, Jr. Toward 

Common Sense and Common Ground? Reflections on the Shared Interests of Managers and Labor in a More 

Rational System of Corporate Governance, 33 J. Corp. L. 1, 13-14 (2007) (advocating for “[a]dditional disclosure 

requirements” such as “comparing [CEO] pay in present and historical terms to the median pay provided to the 

corporation’s workers”).   
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information will be required to fully understand the existing gainsharing between the companies 

workers, stockholders, and executives.50   

This information base and value judgment should be of huge merit when it comes to top 

management pay itself.  Put bluntly, boards (and institutional investors) will be more likely to 

constrain top management pay in sensible ways when they are able to situate that pay in the broader 

context of how the company pays its overall workforce and rewards it for increases in productivity 

and profitability, or requires it to sacrifice when times are hard.  If, for example, the company’s 

workforce is getting no raise, does it really make sense to give top management an increase for 

“managing through tough times”?  And if the company is doing well after a period of employee 

sacrifice, are their raises keeping up with gains for stockholders and the CEO?  Does the company 

have a goal of paying its CEO and top management at or above the 75th percentile on the industry 

average?  If so, does this goal extend to all company management?  To all company employees?  

Or just to top management?  If the latter, why? 

If the board has a better sense of how the entire workforce is compensated, and the 

importance of the workforce to the company’s plan for selling products and services, the board is 

also better positioned to understand what will have the most important effect on productivity.  Is 

it increases to top executive compensation?  Or increases that motivate a much greater number of 

company employees?  An additional $5 million to a CEO is five thousand one thousand-dollar 

bonuses or sustainable increases for the many.  What use of funds is more likely to help the 

company be sustainably profitable? 

                                                 
50  An excellent article explains how the implementation of this mandate has been less helpful than it could have 

been.Steven A. Bank & George S. Georgiev, Securities Disclosure as Soundbite:  The Case of CEO Pay Ratios, 60 

Boston C. L. Rev. 1123, 1156-61 (2019).  In their articles. Professors Bank and Georgiev argue that the failure of the 

federal government to provide guidance on how companies should make this diclosure has undermined its utility and 

comparability, because companies have been given the discretion to use a wide variety of different approaches.  By 

contrast, the authors note that  the UK has adopted a more promising approach, which “requires firms to relate CEO 

pay to the pay of not one but three different employees—the median employee, the 25th percentile employee, and the 

75th percentile employee, and to report three pay ratios. In addition, the UK rule defines three consistent 

methodologies for calculating the ratio and requires firms to identify which methodology they have followed. The UK 

rule also calls for narrative disclosure on ‘whether the company believes that [the CEO-to-median worker pay ratio] 

is consistent with the company’s general employee pay, reward and progression policies and, if so, why’. This 

approach can be expected to result in disclosures that have higher informational integrity.”  Steven A. Bank & George 

S. Georgiev, The Growing Global Appeal of CEO Pay Ratios and Lessons from the US Experience (Oxford Business 

Law Blog, February 27, 2019), https://www.law.ox.ac.uk/business-law-blog/blog/2019/02/growing-global-appeal-

ceo-pay-ratios-and-lessons-us-experience. 
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This broader focus will result in directors who have a better grasp on how human talent 

matters for the company’s business strategy and operations.  Perhaps it is just the magic four or 

five at the top who really have a bottom line impact, or perhaps, and much more likely, the overall 

workforce’s productivity is more vital to the company’s profitability, and that providing all the 

company’s workers with quality pay and the opportunity for continuous training, employment, and 

advancement makes good business sense.51  And, of course, it is not illegitimate for the board to 

use its discretion over business affairs to reward employees when there are funds that allow doing 

so that the corporation’s long-term value and success is better assured due to a resultingly more 

loyal and dedicated  workforce.  But without taking a bigger picture view when doing so, boards 

have seemed to use this discretion primarily to drive ever-increasing levels of top executive pay 

and create an ever-widening chasm between the C-Suite and the rest of the workforce. 

There are other functional reasons why a broader mandate for the compensation committee 

makes sense.  A core area of legal compliance involves the workforce.  Legal regimes require that 

workers be accorded a minimum wage, federally mandated health benefits, safe working 

conditions, overtime for extra hours, and other protections.  Refreshingly, concern about corporate 

social responsibility has grown to embrace workers, and organizations evaluating corporate EESG 

performance are including dimensions relating to the company’s treatment of its workforce.52  To 

address these integrally related tasks effectively and efficiently, it makes sense to vest 

responsibility for them in a committee with an existing mandate in the compensation area, and that 

should therefore be more expert and familiar with employment-related issues, and that should have 

an ongoing reporting relationship to key company officers in the HR space. 

By this means, it is more feasible to identify directors with skills relevant to doing a good 

job in the area of managing the company’s workforce, and to create a company-wide plan 

                                                 
51 Timothy R. Hinkin & J. Bruce Tracey, The Cost of Turnover (Cornell Hotel & Restaurant Admin. Q., 2000), 

https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?referer=http://scholar.google.com/&httpsredir=1&article=14

46&context=articles (finding that companies that reducing turnover leads to increased profitability).   

52 See, e.g., S&P Global, What is the “S” in ESG?, https://www.spglobal.com/en/research-insights/articles/what-is-

the-s-in-esg (noting that “[s]ocial factors to consider in sustainable investing include a company’s strengths and 

weaknesses in dealing with social trends, labor, and politics”) (emphasis added); BlackRock, ESG Integration, 

https://www.blackrock.com/institutions/en-us/solutions/sustainable-investing/esg-integration (“Social (S) [i]ncludes  

labour issues and product liability, risks such as data security, and stakeholder opposition.”); Vanguard, ESG 

Investing:  Where Your Money Can Reflect What Matters to You, https://investor.vanguard.com/investing/esg/ 

(“Social [includes] [r]elationships with employees, suppliers, clients & communities.”). 

https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?referer=http://scholar.google.com/&httpsredir=1&article=1446&context=articles
https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?referer=http://scholar.google.com/&httpsredir=1&article=1446&context=articles
https://www.spglobal.com/en/research-insights/articles/what-is-the-s-in-esg
https://www.spglobal.com/en/research-insights/articles/what-is-the-s-in-esg
https://www.blackrock.com/institutions/en-us/solutions/sustainable-investing/esg-integration
https://investor.vanguard.com/investing/esg/
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culminating in a board that is best designed to meet the standards the company sets for itself.  This 

allocation of responsibility will also spread the work of the board more evenly and avoid having 

other committees of the board, notably the audit committee, bear too much weight, and minimize 

the risk that non-financial risks in the HR area receive too little attention. 

Similarly, to the extent that society has begun to recognize that companies have an ethical 

and moral responsibility to not just their own direct employees, but to those of the contractors that 

it regularly uses, the compliance and EESG functions in that area also belong in a reconceived 

compensation committee.  A company cannot hold itself out as paying a living wage if it 

outsources the daily maintenance of its facilities to contractors who do not pay such a wage.  A 

company cannot say it provides a safe and non-hostile working environment if it outsources 

production to contractors who operate dangerous facilities, and that subject their line workers to 

harassment from their bosses.  When a company sets standards for itself, that should include those 

whom its contractors regularly employ, and the adherence to those standards should be tracked in 

a coherent way by company management and the board. 

III.  Practical Steps Toward an Effective and Efficient Reconceived Compensation 

Committee  

For all these reasons, the efficiency and quality case for a reconceived compensation 

committee is compelling.  But, you might ask, how might one consider the mission of a 

reconceived compensation committee, one that has a mandate not just to set top management pay, 

but to ensure that the company has good and fair practices to compensate its workforce top to 

bottom?  What is feasible if we recognize that it is unlikely to be realistic or efficient for a board 

committee to enmesh itself in the details of company pay and promotion practices throughout all 

its operations? 

As with any complex human endeavor, issues of balance emerge that require the exercise 

of judgment.  For a board committee to be effective, it must have a solid grasp of the essentials, 

but avoid becoming ensnarled in the particulars and confusing its role with that of management.  

Candidly, however, the area of employee compensation seems to be one where there is little risk 

of the board going overboard to get into details and where there is strong evidence that boards 

currently know too little about their company’s pay and overall workforce and labor strategies. 
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Because we are so far from perfection, it is likely best for the reconceived committee to 

focus on getting a good lens on the big picture, in terms of how the company pays and treats its 

workforce.  The committee could ask for company management and advisors to identify, both as 

a company-wide matter, and as to major business lines, data like the mean and median pay and 

benefits package of:  

 the top 10 employees;  

 the top 10%;  

 the top 25% and each quartile thereafter; and 

 the bottom 10%.53 

This information should be placed in the context of the information the compensation 

committee has gathered regarding gainsharing with stockholders and growth in company 

productivity and profitability, allowing for a more thoughtful determination of what compensation 

plan is not only fairest, but most likely to provide the most overall impetus for sustainable 

profitability. 

 Similar data, adjusted for the realities of the contracting situation, should be developed for 

the workers of company contractors who regularly work for the company.  For example, if 

company facilities are regularly cleaned and maintained by the employees of a contractor, their 

pay and benefits should be identified, known and situated within the company’s pay and benefit 

structure.  Likewise if the company’s customer call center is staffed by contract employees.  And 

over time, the reconceived compensation committee should go further and understand the 

treatment of workers throughout its supply chain, including workers employed by key suppliers.  

A company cannot be a good corporate citizen by treating only its employees fairly, while allowing 

workers crucial to its production and supply chain to receive substandard wages and to work in 

unsafe conditions.   Corresponding to this data should be basic information of the type and number 

                                                 
53 For an incisive essay on how more information about what workers throughout the company are paid could 

improve the well-being of workers generally and promote fairer corporate practices, see Benjamin Harris, What If 

Companies Were Required To Tell Workers What Their Colleagues Earned? Harv. Bus. Rev. (Mar. 14, 2018), 

https://hbr.org/2018/03/what-if-companies-were-required-to-tell-workers-what-their-colleagues-earn.  

https://hbr.org/2018/03/what-if-companies-were-required-to-tell-workers-what-their-colleagues-earn


 

25 

 

of the key employee in each category in terms of their function, educational level and skill set, and 

relevance to the business line in which they are employed.  The same type of information would 

be identified for contracted workers in the company’s supply chain. 

This information would provide the compensation committee with an appropriate level of 

detail about the company’s deployment of its workforce and how it relates to management’s 

business strategy.  Such information will also assist the board with answering pertinent and 

relevant questions, such as:  What are the employee functions most critical to the company’s 

ongoing vitality?  And how is the company treating the workers essential to its operations?  As the 

reconceived compensation committee functions over time, one can imagine the discussions 

broadening to include big picture discussions of turnover rates, the extent to which the company 

retrains existing workers to master new skills or engages in replace and rehire strategies, and other 

inquiries that could help ensure that the company has a well-qualified, productive, and fairly 

compensated workforce.   

To promote coherence and work toward common objectives, the board should also 

understand the basic process management engages for setting employee compensation and the 

extent to which the company in fact bargains with workers or gives them any leverage.  If there 

are metrics that management uses in this process, the board should understand them.  These can 

then be compared and lined up against the board’s own approach in setting top management pay. 

For example, has the board discussed the company’s philosophy toward its employees’ 

right to form a union?  Has the board determined, as part of its EESG goal-setting process, whether 

it is consistent with a fair regard for its employees to be anti-union?  And if it determines that due 

regard for its workers should mean facilitating their free right to choose a union and not impeding 

it, has the company implemented procedures and policies to ensure that management is faithful to 

that approach?54 

                                                 
54 In 1952, an important person in our economy said, “Labor Unions are woven into our economic pattern of 

American life, and collective bargaining is a part of our democratic process.  I say recognize this fact not only with 

our lips but with our hearts.”  Was it a labor leader?  No, it was Erik Johnston, who was the President of the U.S. 

Chamber of Commerce.  Frank Levy & Peter Temin, Inequality and Institutions in the 20th Century *21 (NBER 

Working Paper 13106, May 2007), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=984330.  One would find it 

difficult to identify a similar public statement in recent decades emanating from a major CEO or leader of a business 

organization in the United States. 
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By contrast, if the company decides to adopt an anti-union approach, it should reconcile 

that with whatever EESG commitments it is making to workers, and be prepared to reconcile them 

to the workforce and the public.  But it should also reconcile that approach with other company 

practices.  For example, if the company opposes unionization, does it nonetheless pay for a 

negotiator-lawyer for the CEO to bargain against the company for higher pay?  Why does the board 

consider it okay to oppose worker voice but accord the CEO a highly paid negotiator?  And why 

is the company against unionization and is that consistent with its overall commitment to good 

EESG practices? 

Inquiries of this kind will assure a top to bottom coherence and yield valuable insights into 

the company’s business strategy and its actual adherence to rhetoric about its regard for its 

workforce.  By way of further example, the reconceived compensation committee should ask this 

specific question:  Is the board using metrics and factors as to top management pay and not 

applying the same metrics to company employees?  As was adverted to previously, there has long 

been an obsession with paying CEOs at or above the 75th percentile of the industry,55 an obsession 

that creates a ratchet effect.  If metrics like these apply at the top, why do they not sensibly apply 

throughout the workforce?  Perhaps they don’t sensibly apply at all to any class of employees, but 

the point is that by examining the incentive system in a more comprehensive way, the board should 

be able to make better decisions itself, and as important, encourage the managers, who will 

necessarily make the bulk of decisions, to themselves think more deeply and incisively about how 

they are treating and motivating their workforce. 

Of most salience to society, by means of this kind, the board will be better situated to 

analyze the basic question of gainsharing among employees, top management, and stockholders 

                                                 
55 John Bizjak, Michael Lemmon & Thanh Nguyen, Are All CEOs Above Average?  An Empirical Analysis of 

Compensation Peer Groups and Pay Designs 100 J. Fin. Econ. 538 (2011) (reporting that, “[a]ccording to RiskMetrics 

Group 99.5% of firms in the S&P 1500 targeted pay at our above the median of their peer group”).  See also Steven 

Clifford, How Companies Actually Decide What to Pay CEOs (The Atlantic, June 14, 2017), 

https://www.theatlantic.com/business/archive/2017/06/how-companies-decide-ceo-pay/530127/ (“And every board I 

have ever sat on or researched benchmarked itself at the 50th, 75th, or 90th percentile, therefore targeting CEO pay at 

similarly exalted levels. Benchmarking below the 50th percentile says, We are a lousy company and don’t even aspire 

to be better.  So in this sense all CEOs are above average: To be benchmarked at or above the 50th percentile, they 

need not do anything other than report to a board that considers its own company exceptional.”); Ron A. Laschever, 

Keeping up with the CEO Jones:  Benchmarking and Executive Compensation, 93 J. Econ. Behavior & Org. 78 (2013) 

(finding “that companies prefer to choose as their benchmark peers with similar firm characteristics, for CEO 

compensation, this effect is countered by a preference for firms with higher-than-own CEO compensation”).   

https://www.theatlantic.com/business/archive/2017/06/how-companies-decide-ceo-pay/530127/
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we view as fundamental and to make more enlightened decisions.  When the board sets top 

management pay, it will not be able to avoid examining whether the top management’s pay makes 

sense in light of how the company is paying other employees, whether incremental additions to 

pay will have the most effect if concentrated at the top or spread more widely, and whether the 

workforce as a whole, and not just top management, is being fairly compensated when the 

company’s productivity and profitability improves. 

Furthermore, the compensation committee’s thinking about worker pay and fair 

gainsharing should also include considering whether the company is fairly treating historically 

disadvantaged groups, such as people of color and women.  Companies have a legal obligation to 

pay all workers performing equivalent work equally, but there is evidence that Black workers and 

women still get short-changed in the workplace.56  For that reason, there is an increased recognition 

that to operate a fair and inclusive workplace, a company must ensure that workers are not 

underpaid or denied promotional and training opportunities on the basis of their race or gender.  

To do so, the compensation committee should work with its human resources professionals to 

develop and refine metrics about pay that allow it to assess whether the company is fairly and 

equally paying all workers.   

And as the compensation grows more comfortable in its role, it should involve the board 

in determining other important business issues relevant to both productivity and fairness to the 

workforce.  By way of example, many companies have terminated existing employees only to 

bring on board new employees to handle new functions as the business have evolved.  This process 

has great cost in terms of dollars but also human costs. An enlightened, businesslike approach 

would involve the company in considering whether it is more fair and more profitable to invest in 

its workers’ skill development on an ongoing basis and to make its first option in transitioning the 

                                                 
56  The Gender Wage Gap:  2018 (Inst. Women’s Pol’y Research, Mar. 2019), https://iwpr.org/wp-

content/uploads/2019/03/C478_Gender-Wage-Gap-in-2018.pdf (“In 2018, the ratio of women’s to men’s median 

weekly full-time earnings was 81.1 percent . . . . Hispanic women’s median weekly earnings in 2018 were $617 per 

week of full-time work, only 61.6 percent of White men’s median weekly earnings, but 85.7 percent of the median 

weekly earnings of Hispanic men (because Hispanic men also have low earnings). The median weekly earnings of 

Black women were $654, only 65.3 percent of White men’s earnings, but 89.0 percent of Black men’s median weekly 

earnings.”); Racial, Gender Wage Gap Persist in U.S. Despite Some Progress (Pew Research Center, July 1, 2016), 

https://www.pewresearch.org/fact-tank/2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-progress/ 

(“Among full- and part-time workers in the U.S., blacks in 2015 earned just 75% as much as whites in median hourly 

earnings and women earned 83% as much as men.”); see also generally Caroline Criado Perez, Invisible Women:  

Data Bias in a World Designed for Men, (Abrams 2019).   

https://iwpr.org/wp-content/uploads/2019/03/C478_Gender-Wage-Gap-in-2018.pdf
https://iwpr.org/wp-content/uploads/2019/03/C478_Gender-Wage-Gap-in-2018.pdf
https://www.pewresearch.org/fact-tank/2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-progress/
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business, a decision to re-train its current workers, who have reservoirs of company-specific 

knowledge and loyalty, to handle the new tasks that an evolution in corporate direction require. 

A disciplined focus on EESG demands that the board determine and disclose its policy for 

fair gainsharing so that workers receive their due share of increases in productivity and 

profitability.  Likewise, that focus requires ensuring that employees are treated with respect and 

dignity, and have a workplace that is welcoming and inclusive.  To further aid in this thought 

process, the compensation committee should be sure to do what it does in other areas.  Boards are 

often keenly aware of ISS policies about corporate governance, credit ratings agency ratings, and 

analyst reports about stock price.57  But there are also surveys that bear on how companies treat 

their employees. 58   There are surveys that rank the best and worst employers. 59   The labor 

movement produces reports and comments on employers who do not respect the legal rights of 

workers to organize. 60   Organizations that promote diversity and inclusion, and the oppose 

discrimination and sexual harassment, engage in efforts to monitor corporate behavior.61  The 

compensation committee should require management to brief it on the reputation the company has 

in these areas, and to provide it with copies of relevant reports and commentary.  And, as important, 

the committee should be briefed on objective data within the company’s control regarding key 

issues relevant to the well-being and productivity of its workforce and the effectiveness of the 

company’s practices.62  Information of this kind should all help management understand that tone 

                                                 
57 If institutional investors and their proxy advisors seek to be fair stewards for the worker-investors whose long term 

capital they control and encourage a more equitable level of gainsharing going forward, they should encourage boards 

to measure and disclose the metrics discussed in this Essay, such as the pay of workers at various percentiles within 

the organization.   

58 See, e.g., Yusuf George, Top 10 Companies That Treat Employees Best (Just Capital, Nov. 19, 2019) (reporting the 

result of an annual survey on just business behavior, including treatment of workers).   

59 See, e.g., Grant Suneson & Samuel Stebbins, What Are The Worst Companies to Work For?  New Report Analyzes 

Employee Reviews (USA Today, June 15, 2018), https://www.usatoday.com/story/money/business/2018/06/15/worst-

companies-to-work-for-employee-reviews/35812171/.   

60 See, e.g., Dama Athreya, Worst Companies for Union Organizing Highlighted for International Human Rights Day 

(International Labor Rights Forum, Dec. 10, 2009), https://laborrights.org/releases/worst-companies-union-

organizing-highlighted-international-human-rights-day. 

61  See, e.g., NAACP, Opportunity & Diversity Report Card, https://www.naacp.org/wp-

content/uploads/2011/09/OpportunityDiversityReportCard.pdf. 

62 Information of this kind might address (a) workforce satisfaction levels (obtained through surveys of workers); 

(b) employee turnover and retention; (c) percentage of managerial jobs filled by promotion from within versus hiring 

from the outside; (d) annual training budget and priorities; (e) ability to maintain current workforce at existing pay 

https://www.usatoday.com/story/money/business/2018/06/15/worst-companies-to-work-for-employee-reviews/35812171/
https://www.usatoday.com/story/money/business/2018/06/15/worst-companies-to-work-for-employee-reviews/35812171/
https://laborrights.org/releases/worst-companies-union-organizing-highlighted-international-human-rights-day
https://laborrights.org/releases/worst-companies-union-organizing-highlighted-international-human-rights-day
https://www.naacp.org/wp-content/uploads/2011/09/OpportunityDiversityReportCard.pdf
https://www.naacp.org/wp-content/uploads/2011/09/OpportunityDiversityReportCard.pdf
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at the top on fair treatment of employees, openness or hostility to unions, and the atmosphere in 

the workplace in terms of diversity and freedom from harassment emanates from a board-level 

decision, and that management must adhere to that decision in its treatment of employees at all 

levels of the organization.63  To aid in comprehending this data, particularly in the early stages of 

its broadened role, the reconceived compensation committee may turn on external experts—

similar to what they currently do in the executive compensation realm—to help collect, aggregate, 

and analyze the data, in concert with the company’s internal human resource professionals.    

This point is important in light of another reality.  There is an increasing recognition that 

top management pay should depend in part on the company’s adherence to high standards of 

integrity, responsibility to other stakeholders, and society.64  Thus, the broader information base 

suggested will give the board more than just a good read on the employee issues in EESG, but a 

better basis to decide on the incentive systems that exist within the organization.65  Incentives can 

either bring out the better angels of our nature, or our devilish side. 

                                                 
levels in the event of a recession; workforce safety (including aggregate data on injuries, reports of harassment, claims 

of unfair treatment); and (f) racial and gender diversity within the workforce. 

63 Current SEC regulation focuses almost exclusively on disclosures about executive compensation.  See generally 

Regulation S-K, 17 C.F.R. § 229.10 et al.  Although outside the scope of this Essay, mandatory disclosure around 

workforce-related issues would itself encourage directors to consider questions about gainsharing between employees 

and stockholders.  Cf. Robert J. Jackson, Jr., Private Equity and Executive Compensation, 60 UCLA L. Rev. 638, 667-

68 (2013) (observing that regulation the focuses on one type of disclosure causes boards to concentrate on those items 

at the expense of perspectives on the problem).  One of us has called for such disclosure in the past.  Leo E. Strine, 

Jr., Toward Fair and Sustainable Capitalism: A Comprehensive Proposal to Help American Workers, Restore Fair 

Gainsharing between Employees and Shareholders, and Increase American Competitiveness by Reorienting Our 

Corporate Governance System Toward Sustainable Long-Term Growth and Encouraging Investments in America’s 

Future (Working Paper, Oct. 11, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924.  And a bill 

pending in Congress would mandate disclosure of this kind.  Workforce Investment Disclosure Act of 2020, H.R.5930 

(116th Cong.), https://www.congress.gov/bill/116th-congress/house-bill/5930/committees?r=2&s=1.   

64 Matteo Tonello, CEO and Executive Compensation Practices:  2019 Edition (Harv. L. Sch. F. Corp. Gov., Nov. 22, 

2019), https://corpgov.law.harvard.edu/2019/11/22/ceo-and-executive-compensation-practices-2019-edition/ 

(observing that “[s]ome companies are embedding non-financial metrics relating to environmental, social, and 

governance (ESG) factors in their executive incentive plans” but also noting that “ESG-related performance goals 

currently remain far from common in senior executives’ compensation packages.”).  For example, Verizon has 

announced that executive annual bonuses will, in part, be tied to Verizon achieving a workforce that is almost 60% 

diverse.  Verizon Communications Inc., Schedule 14A (Mar. 23, 2020), 

https://www.sec.gov/Archives/edgar/data/732712/000119312520082431/d781927ddef14a.htm (reporting that 5% of 

executives’ short-term bonus awards are related to achieving diversity and environmental targets).   

65 See, e.g., Sarah E. Needleman, Airbnb to Tie Employee Bonuses to Guest Safety (Wall St. J., Jan. 17, 2020), 

https://www.wsj.com/articles/airbnb-to-tie-employee-bonuses-to-guest-safety-11579281028.   

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3461924
https://www.congress.gov/bill/116th-congress/house-bill/5930/committees?r=2&s=1
https://corpgov.law.harvard.edu/2019/11/22/ceo-and-executive-compensation-practices-2019-edition/
https://www.sec.gov/Archives/edgar/data/732712/000119312520082431/d781927ddef14a.htm
https://www.wsj.com/articles/airbnb-to-tie-employee-bonuses-to-guest-safety-11579281028
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If the balance of top management compensation is tilted toward the stock price and risk 

taking, that can undercut the company’s commitment to good EESG practices.  And the same can 

be true if, for example, the company’s salesforce and its managers have to pump up sales to get 

good salaries, as that creates incentives for selling customers things they do not need.66  Likewise, 

there are also key executives within the company whose very reason for being is to constrain 

overreaching and to assure legal compliance and a high ethical culture.67  Does the company’s 

compensation system appropriately recognize the importance of these executives?  Or does it hold 

them down in pay because they do not run “profit centers”?68 

As to other HR-related issues of compliance and EESG, the reconceived compensation 

committee should do an exercise to create an alignment matrix that identifies overlapping areas of 

legal compliance and EESG concern and to use that matrix to develop a plan for adopting company 

principles and goals, and corresponding standards and metrics that track whether the company is 

living up to its objectives.  For example, to the extent that the company has set EESG objectives 

for worker health and safety, its plan for tracking attainment of those objectives should be 

integrated with its plan for ensuring compliance with legal requirements designed for that same 

purpose, such as OSHA.  The same is true of company goals for a diverse workforce, who labor 

in workplaces free from harassment and discrimination.  These goals should be lined up with the 

company’s plan for tracking compliance with key statutes, like Title VII, Title IX, and 

corresponding state statutes and laws of other nations where the company operates. 

* * * 

In this way, the reconceived compensation committee will become the subset of the board 

most deeply engaged in all aspects of the company’s relationship with its workforce, and in 

efficiently ensuring that the company has a sensible plan for retaining and motivating human talent 

to achieve its business objectives.  The compensation committee then also must have the clear 

                                                 
66 See, e.g., Julia Lurie, “I Was Directed to Market OxyContin”:  A Purdue Pharma Rep Tells How He Was Paid to 

Push Opioids (Mother Jones, May 4, 2018), https://www.motherjones.com/politics/2018/05/i-was-directed-to-

market-oxycontin-a-purdue-pharma-rep-tells-how-he-was-paid-to-push-opioids/.   

67 Think the General Counsel, the Chief Risk Officer or the Chief Compliance Officer.   

68 And does it hold similar line employees in these functions down in pay because they are not in profits centers, 

thereby potentially undermining the quality of the function itself? 

https://www.motherjones.com/politics/2018/05/i-was-directed-to-market-oxycontin-a-purdue-pharma-rep-tells-how-he-was-paid-to-push-opioids/
https://www.motherjones.com/politics/2018/05/i-was-directed-to-market-oxycontin-a-purdue-pharma-rep-tells-how-he-was-paid-to-push-opioids/
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mandate to make sure whatever obligations society imposes on the company to be a responsible 

employer, and whatever higher obligations of fairness and concern the company itself undertakes, 

are taken seriously and infuse the company’s business approach toward all those human beings 

whose labor is critical to the company’s success.  Perhaps most of all, to the extent that corporate 

America wants capitalism to work for the many and to avoid more intrusive government action, a 

reconceived compensation committee can position companies to restore fair gainsharing, so that 

the people whose sweat and ingenuity is the largest contributor the creation of wealth through the 

corporate form again receive their fair share.  Nothing would do more to prove that the recent 

Business Roundtable was not just high-minded talk, but a reflection of a genuine commitment by 

business leaders to do the right thing. 
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Using ESG Tools to Help Combat Systemic Racism and Injustice 

Events of recent weeks and months have starkly illuminated the effects of 

systemic racism and injustice on Black Americans, including threats to physical 

safety, psychological trauma and economic disparity.  CEOs worldwide and across 

industries have spoken out, expressing their horror and outrage, as well as their re-

solve to do more.  Companies have announced significant financial commitments; 

others have referred to actions to be taken, and early movers have begun to an-

nounce or amplify business-related initiatives.  Institutional investors, asset own-

ers, asset managers, private equity fund limited partners and investor groups have 

also begun speaking out and considering action with respect to companies in their 

portfolios.  The question for all is how to follow through on the sentiments ex-

pressed and drive positive change:  what tools are available to address systemic 

racism and injustice and the threats they pose, and how can those tools be used?   

ESG metrics, including those of the leading voluntary disclosure frame-

works, provide valuable tools and models to help both public and private compa-

nies and their investors and other stakeholders (including employees, customers, 

business partners and communities) understand their progress on these issues.  

These tools can also support and facilitate constructive engagement and discussion 

with such internal and external stakeholders on how companies can further foster 

and integrate inclusion and diversity into their day-to-day business and interac-

tions.   

For example, the Sustainability Accounting Standards Board (SASB), the 

Global Reporting Initiative (GRI) and the consultation draft standards proposed by 

the International Business Council of the World Economic Forum (IBC-WEF) in-

clude categories addressing dignity, equality, diversity, inclusion, discrimination, 

community, ethical behavior, human rights and social impact/vitality, as well as 

employee engagement, human capital and compliance.  Each of these frameworks 

contemplates for at least some companies the annual disclosure of percentages of 

management and other employees by gender and, where relevant, racial, ethnic and 

other minority status, as well as information related to gender-based pay disparity.  

Measurement along these lines should not be particularly difficult for any U.S. 

company.  A number of companies, including as a result of shareholder proposals 

or other engagement efforts, have also begun disclosing pay disparity information 

by race and ethnicity as well as gender.   
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 Expectations are likely to increase with regard to widespread disclosure of 

these metrics so as to allow stakeholders to view these issues across companies and 

industries.  Individual companies may find additional statistics or metrics to be 

helpful to understand their particular circumstances; especially where explained 

and disclosed on a consistent basis from year to year, these metrics are useful to 

track a company’s progress against its own stated goals and against peers and in-

dustry leaders.  On the heels of enhanced corporate responsibility and sustainabil-

ity reporting, late 2019 saw the emergence of the first stand-alone “Human Capital 

Management Reports” that also address these issues and related actions.  More 

such reports will come in the future.   

 While an improvement from the current practice of many companies, meas-

urement and disclosure alone will not live up to the aspirations of those companies 

that have pledged to effect change.  Here again, ESG board and management prac-

tices can help.  Boards play a pivotal role in setting the right “tone at the top” and, 

with management, shaping a company’s culture and purpose.  In addition, as ESG-

competent boards are well aware, once a material ESG issue has been identified, an 

important question is where those issues “live” in the corporate governance struc-

ture and the board’s role.  It is now widely recognized that the board’s role in-

cludes oversight of the company’s human capital management and people-talent-

culture strategies, including diversity and inclusion goals and progress, and over-

sight of the risks to the company and its stakeholders arising from failing to ad-

dress such topics effectively.  The extension of diversity and inclusion beyond the 

workforce to customer and supplier relationships, business development and mar-

keting strategies, and products and services demonstrates that many aspects of a 

business are impacted, and these areas too may be overseen by the board and re-

ported on by management.   

 In addition to the broader issues of anti-racism, racial justice and equality, 

their nexus with employment, culture, human capital and talent development issues 

and business strategies and structures might be best suited for a board-level com-

mittee, whether a compensation/human resources/human capital committee or an 

ESG, sustainability or public policy and reputation committee.  Whatever the as-

signment is, which is a company-specific determination, the board should decide 

where this responsibility lies; that committee should, together with management, 

regularly monitor the company’s progress and report to the full board.  As with 

other important ESG issues, so with diversity and inclusion: the relevant commit-

tee and the full board should understand how these priorities align with strategy 

and planning, how the company measures, assesses and drives progress and what is 

done in response to shortfalls. 
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 Tools are available not merely to monitor but to spur progress on these and 

other ESG issues.  Companies have long known how to incentivize employees to 

achieve quantifiable financial goals; ESG goals are no different.  According to a 

report issued in April by Willis Towers Watson, just over half of the S&P 500 uses 

ESG metrics in incentive plans (almost entirely in annual plans).  However, Willis 

Towers Watson reports that ESG is largely treated as a subjective matter – only 

approximately 15% of the S&P 500 companies use hard quantifiable metrics to 

measure ESG performance.  Especially in areas such as diversity and inclusion 

which have historically been evaluated using qualitative criteria, boards seeking to 

operationalize their aspirational goals should review the hard data, to better under-

stand whether payouts on this criteria match company performance.    

 In addition to compensation, companies are seeking to drive their ESG goals 

with respect to economic and social injustice by additional means, including work-

ing with (and providing incentives and penalties) to customers, suppliers and third 

parties on these issues, signaling intent and providing economic incentives for 

change.  While the issues covered may differ, major investors already use this type 

of tool through their stewardship efforts; banks address it through a combination of 

lending mechanisms (such as sustainability-linked financing) and exclusionary fac-

tors (such as divesting from coal); many companies do it through supply chain pur-

chasing policies, other incentives and community involvement.  It was notable that 

when Neuberger Berman recently became the first U.S. asset manager to imple-

ment a sustainability-linked revolving credit facility, Neuberger specifically select-

ed increasing diversity at management levels as one of the key ESG metrics that 

would impact borrowing costs.  The heightened focus and appreciation for 

“EESG” imperatives generally (i.e., employees warranting their own dedicated fo-

cus, rather than being encompassed generally in other buckets) in the context of the 

COVID-19 pandemic also holds promise with respect to these areas. 

 In order to drive greater and more permanent impact, an increasing number 

of companies and funds are considering how to adapt the internal and external 

methods they have taken towards addressing other ESG priorities, such as envi-

ronmental sustainability, to these issues.  Such methods have leveraged corporate 

scale, impact, partnerships and sustained focus at individual companies, across in-

dustries and within communities to achieve the desired goals. These approaches 

may be useful models for new or expanded business initiatives aimed at tackling 

racial injustice, inequalities and disparities and achieving inclusion, diversity, and 

equity. 

 The final piece is engagement.  As the private and public sector “build back 

better” in the next phase of pandemic recovery, confronting and addressing these 
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issues are squarely part of the go-forward agenda and will remain salient.  This is 

not only because major institutional investors and asset owners are themselves 

concluding that these matters impact both values and value, but also due to a broad 

range of company stakeholders, including employees and customers, focusing on 

these issues.  Companies that are committed to effecting change either within their 

own businesses and workplaces or in the broader community, and whether through 

recent statements or longer-standing commitments to UN Sustainable Develop-

ment Goals or other priorities, should ensure that their major shareholders and oth-

er stakeholders know that the issues are taken seriously, why they are important to 

the long-term success of the business and how they are being prioritized.  It will be 

significant and critical for institutional investors, asset managers and asset owners 

to provide support and backing in these areas as they are saying they will do, in-

cluding – especially for asset owners that have expressed similar commitment to 

change – allocating assets and voting with their feet to ensure that their invested 

dollars remain only with managers that support these initiatives.   

 Numerous companies have issued statements decrying the state of affairs, 

recognizing the wide gulf that needs to be crossed to achieve our country’s ideals 

of equality and justice, and promising to do better.  The problems are longstanding 

and multifaceted and will require efforts across the private and public sector and 

over many dimensions, well beyond corporate governance, board practice and ap-

propriate consideration of stakeholder interests.  But for companies and investors 

seeking to act on their statements and be a part of eradicating racism and discrimi-

nation and their legacies, ESG tools can contribute.  
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