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SULLIVAN, Circuit Judge:   

  

 I.  BACKGROUND   

  

This case reaches us on appeal from the United States District 

Court for the District of Fordham. Horizons, Inc. and Thatcher Lyon 

(collectively, the “Appellants”) appeal the District Court’s rejection 

of their respective motions to dismiss the complaint by the State of 

Fordham Firemen’s Pension Fund and those similarly situated 

(collectively, the “Appellees”) for failure to state a claim upon which 

relief can be granted under Rule 12(b)(6) of the Federal Rules of 

Civil Procedure.  

  

On appeal are two distinct issues. First, whether purchasers of 

shares of a class of stock issued in a direct listing have standing to 

bring a claim under Section 11 of the Securities Act of 1933 (the 

“Securities Act”) even though they cannot trace their purchased 

shares to a registration statement. Second, whether investment 

bankers acting as financial advisors in a direct listing are statutory 

underwriters for purposes of Section 11 liability.  

  

A. SUMMARY OF THE CASE  

  

In August 2014, shortly after graduating summa cum laude 

from Stanford University with a degree in neuroscience, Peter 

Maxfield created a business plan for a medical technology company. 

The proposed business was focused on the development of 

technology systems to treat and monitor cognitive problems, such as 

attention difficulties in early childhood. Although not yet addressed, 

Maxfield’s long-term plans for the business envisioned expanding 

the range of applications to treating numerous cognitive disorders, 

including short-term memory loss and early-stage dementia.  

Maxfield named his venture Horizons, Inc. (“Horizons”).  

  

Maxfield lacked capital to start the venture but was not 

without connections. One such connection was Matthew Stowe, a 
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fellow Stanford University graduate and former member of 

Maxfield’s intramural squash team. Following Stowe’s graduation 

from Stanford in 2012, he took a position at Ashford Investors 

(“Ashford”), a medium-sized venture capital firm that invested in 

medical technology and biomedical engineering companies. 

Maxfield arranged to meet Stowe for lunch at a restaurant near 

Ashford’s offices.  

  

After pleasantries and a light lunch, Maxfield explained in 

detail the technology underlying Horizons’ business plan and the 

intellectual property package, which he had assembled to protect his 

proprietary interest in the technology. Stowe was encouraging but 

explained Ashford did not provide startup capital and instead 

participated in subsequent funding rounds. He gave Maxfield the 

names of two well capitalized angel investors who concentrated on 

uncapitalized startup situations.  

  

Maxfield called on each of the angel investors and was 

delighted when Geoffrey Robbins expressed interest in making 

available $10 million in startup capital for 6% of Horizons’ common 

stock. Maxfield retained a well-known venture capital attorney to 

negotiate the contractual arrangements for the private sale which 

ultimately closed in December 2014.  

  

Over the next year, Maxfield quickly built out the technology 

and modest production facilities. He prepared to implement a sales 

program aimed at pediatricians, children’s learning centers and 

pediatric neurology departments of major hospitals. Robbins became 

Maxfield’s close confidant and advisor, and the pair decided the 

substantial additional capital needed for the initial marketing effort 

would come from established venture capital firms.  

  

Maxfield again arranged to meet with Stowe to make a 

presentation regarding Horizons’ technology, physical plant and 

marketing plan. Stowe was impressed and arranged for Maxfield to 

meet with Shelby Styles, one of Ashford’s senior partners. 

Maxfield’s presentation for Styles was thorough, and Styles was 

convinced the enterprise had a reasonable chance of implementing 

its marketing plan. Styles said Ashford would bring in a co-investor, 

Franklin Fund (“Franklin”), a mid-sized venture capital firm. 

Together Ashford and Franklin would provide $30 million in 

venture capital funding. In exchange for the funding, the firms would 

receive an aggregate 12% of Horizons’ common stock. Maxfield 

agreed, and the first venture capital funding round closed in February 

2016.  
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The marketing effort was highly successful, and Horizons’ 

revenue soon covered operating expenses. Further marketing plans 

were developed in connection with technology related to treating 

early-stage dementia. The company grew exponentially and required 

additional funding rounds which aggregated over $900 million. 

Following the funding round in April 2018, 47% of Horizons’ 

common stock resided in the hands of venture capital firms.   

  

In May 2018, Stowe called Maxfield and explained that 

investors were anxious to have liquidity for their investment. Some 

had been invested for over two years and were looking for a liquid 

market to absorb a substantial portion of their position. Maxfield 

realized that Horizons’ employees, who had been paid a significant 

amount of their compensation in stock, also needed liquidity. 

Maxfield sat down with Robbins and agreed they should retain both 

an experienced securities transaction law firm and an investment 

bank with a stellar capital markets reputation. Robbins suggested the 

law firm Whitmore Davis and the investment bank Thatcher Lyon to 

explore liquidity options.  

  

Whitmore Davis and Thatcher Lyon had reputations for 

working on cutting edge capital markets transactions and had 

collaborated on numerous funding rounds and liquidity transactions. 

On June 2, 2018, Maxfield, Robbins and Lawrence Forbes, a senior 

partner at Thatcher Lyon, met in the office of Robert Folk, a senior 

capital markets attorney at Whitmore Davis, to discuss options 

regarding the need to provide investors with an exit strategy. One 

possibility discussed early in the meeting was a traditional 

capitalraising initial public offering (“IPO”) with a tranche for 

selling shareholders. This was quickly rejected as Robbins explained 

that Horizons would not have a need to raise additional capital for at 

least eighteen months.  

  

Folk then explained there was a newly developed alternative 

public offering option called a direct listing. Folk shared with them 

the following relevant information about direct listings:  

  

In a direct listing transaction, a company does not raise 

additional capital by offering newly issued shares as it would in an 

IPO. Instead, shareholders can sell their existing shares to the public 

upon listing on the New York Stock Exchange (“NYSE”). Sales of 

shares held by affiliates1 and shares held by non-affiliates for less 

than one year would have to be registered with the United States 

Securities and Exchange Commission (“SEC”) by filing a 1933 

                                                 
1 An affiliate is “a person that directly, or indirectly . . . controls, or is controlled by, 

. . . such issuer.” 17 C.F.R. § 230.144(a)(1).   
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Securities Act Registration Statement (“Resale Registration 

Statement”). See 17 C.F.R. § 239.11. Sales of shares owned by 

nonaffiliates for more than one year, on the other hand, would be 

exempt from registration under Rule 144. See 17 C.F.R. § 230.144. 

On the effective date of the Resale Registration Statement, the 

existing shares of common stock would thus become simultaneously 

available for trading on the NYSE from two entry points: under the 

Resale Registration Statement and the Rule 144 exemption from 

registration. Folk explained an additional benefit of the Horizons 

direct listing would be that existing investors would not be subject 

to a lock-up period, unlike in an IPO. In an IPO, investment bankers 

typically require early investors to sign a lock-up agreement, 

preventing them from selling their shares within six months of the  

  
offering’s launch. The direct listing would not have such a 

restriction, and therefore those investors could begin trading 

immediately upon the effectiveness of the Resale Registration 

Statement.  

  

As the meeting ended, Maxfield told Folk the direct listing 

option appeared highly attractive and that he and Robbins would 

consult with Stowe to determine whether the investors would be 

amenable to the idea. Two days later, Maxfield and Robbins met 

with Stowe, who was only passingly familiar with the direct listing 

strategy, but was delighted that all of the investors, including those 

who had recently invested, would be in a position to sell their shares 

of common stock. Maxfield circled back with Folk, who said he 

would speak with Forbes and promptly schedule a meeting to discuss 

the transaction.  

  

On June 15, 2018, Folk and Forbes led a meeting, providing 

an overview of the mechanics and timeline of the transaction. They 

explained how a direct listing differed from an IPO, specifically 

describing the role of investment bankers in each transaction.   

  

Forbes described that in an IPO, investment bankers act as 

underwriters. As underwriters, investment bankers play a key role in 

identifying potential purchasers. First, the underwriters assist in 

preparing a registration statement and filing it with the SEC. 

Thereafter, the underwriters embark on an extended, weeks-long 

roadshow to meet with potential investors, in particular large 

financial institutions. During the roadshow, the underwriters engage 

in “book building”—gauging investors’ interest—which is later 

used to price the securities. Finally, upon effectiveness of the 

registration statement, the underwriters purchase the newly issued 
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common stock from the company at a discounted fixed price and 

immediately resell it to investors, typically receiving the spread 

between these two prices as their fee.  

  

Alternatively, in a direct listing, the investment bankers are 

hired as “financial advisors.” In the Horizons direct listing, Folk 

explained that the financial advisors would help prepare a Resale 

Registration Statement and prospectus. In place of a road show, 

Horizons would host an “Investor Day” to be streamed live over the 

internet with the goal of familiarizing investors with the company 

and the direct listing investment opportunity. Investor Day would 

last up to two hours and include presentations from the full Horizons 

executive team. In preparation for Investor Day, the financial 

advisors would draft materials to be used by Horizons senior 

executives but would not directly participate in the live stream.   

  

 Leading up to the offering, the financial advisors would not 

engage in book building or price discovery activities, such as 

meeting with investors to gauge market interest. Instead, Folk 

explained, the financial advisors would consult with the NYSE’s 

Designated Market Maker.2 The Designated Market Maker would 

execute the opening trades of stock on the NYSE after consulting 

with the financial advisor to set the share price. The Designated 

Market Maker would not be permitted to consult with the company, 

and the financial advisor would be his only point of contact.   

  

Two days after the meeting, Maxfield and Robbins informed 

Folk that Horizons planned to proceed with a direct listing 

transaction. Horizons hired Thatcher Lyon to serve as the financial 

advisor and Whitmore Davis as counsel. A team of Horizons’ senior 

officers promptly held an organizational meeting with Folk and his 

team at Thatcher Lyon, as well as attorneys from Whitmore Davis. 

Together, Horizons, Thatcher Lyon and Whitmore Davis began the 

due diligence process and drafting the Resale Registration 

Statement, prospectus and materials to be used at Investor Day.  

  
Through the due diligence process, Thatcher Lyon and Whitmore 

Davis thoroughly reviewed Horizons’ financial statements, physical 

plant, ongoing business operations and contingent liabilities, 

including litigation. The prospectus stated that Horizons had no 

                                                 
2 NYSE rules require a company engaged in a direct listing transaction to appoint 

an independent financial advisor to confer with a Designated Market Maker. See 

Notice of Filing of Amendment No. 3 and Order Granting Accelerated Approval 

of Proposed Rule Change, Exchange Act Release No.  

34,82627, 118 SEC Docket 3499 (Feb. 2, 2018).  
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material contingent liabilities and only ordinary course business 

litigation.  

  

On September 15, 2018, Horizons filed its Resale  

Registration Statement and draft prospectus on a confidential basis. 

Folk expected the Resale Registration Statement would become 

effective in early January 2019. Upon filing, Horizons had 

132,581,994 shares outstanding. Horizons registered 83,526,656 

shares, or approximately 63% of its total shares, under the Resale 

Registration Statement because they were owned by non-affiliates 

who had purchased within the last year and affiliates. The remaining 

49,055,338 shares were held by non-affiliates for longer than one 

year, and therefore their sale was exempt from registration under 

Rule 144. The Resale Registration Statement and prospectus 

specifically stated Thatcher Lyon was not acting as an underwriter. 

On November 10, 2018, Horizons held its Investor Day.  

Approximately 8,000 individuals tuned in to watch the live stream.  

  

Prior to the Resale Registration Statement becoming 

effective, the Designated Market Maker and Thatcher Lyon began to 

consult. Horizons and Thatcher Lyon had been working together to 

identify a market upon listing. Thatcher Lyon provided input to the 

Designated Market Maker regarding expectations of how the 

Horizons listing should be priced. This advice was based on 

prelisting selling, buying interest and other factors otherwise 

unavailable to the Designated Market Maker.  

  

On January 10, 2019, the SEC declared the Resale 

Registration Statement effective. On January 13, 2019, the NYSE 

established a reference price for Horizons’ shares of $62. The next 

day, the Designated Market Maker, based on buy and sell orders, set 

the opening trading price at $67 after consulting with Thatcher Lyon 

but without coordinating with Horizons.  

  

Four days after trading commenced, the State of Fordham  

Firemen’s Pension Fund purchased seven million shares of 

Horizons’ common stock at $68 per share, intending to hold them as 

a long-term investment.  

  

On July 8, 2019, the market was rocked by Horizons’ press 

release announcing a recent study by Oxbridge University Medical 

Research Institute. The Oxbridge study indicated Horizons’ 

principal and highly successful technology for treating early-stage 

dementia was associated with brain cancer in 13% of patients 

receiving treatment with the technology. By the close of trading on 

the NYSE, Horizons’ share price plummeted from $73 to $37. On 



   8  

July 9, the State of Fordham Firemen’s Pension Fund sold its entire 

position in a block trade at $38 per share.  

  

B. PROCEDURAL HISTORY   

On July 16, 2019, the State of Fordham Firemen’s Pension 

Fund filed a putative class action on behalf of all purchasers of the 

common stock of Horizons between January 14, 2019 and July 8, 

2019 against Horizons and Thatcher Lyon in the District Court for 

the District of Fordham. The complaint alleged that Appellants 

committed securities fraud in violation of Section 11 of the 

Securities Act. See 15 U.S.C. §§ 77a, 77k. Appellees argued the 

Resale Registration Statement contained material misstatements 

and omissions, specifically relating to matters addressed in the 

Oxbridge study. Appellees’ complaint alleged they suffered losses 

in the value of their shares and sought damages calculated in 

accordance with 15 U.S.C. § 77k(e). Appellees claimed Horizons 

was liable as an issuer and Thatcher Lyon was liable as an 

underwriter. See 15 U.S.C. § 77k(a).  

On July 28, 2019, Appellants separately filed Rule 12(b)(6) 

motions to dismiss the action for failure to state a claim upon which 

relief can be granted. See Fed. R. Civ. P. 12(b)(6). In their motions, 

both Appellants alleged Appellees did not have standing to bring a 

claim under Section 11 because Appellees could not directly trace 

their purchased shares to the Resale Registration Statement. 

Appellant Thatcher Lyon further moved to dismiss the complaint 

against it, asserting that Thatcher Lyon was not an underwriter in the 

transaction and therefore was not a liable party as defined in 15 

U.S.C. § 77k(a).  

  

On November 30, 2019, the District Court rejected  

Appellants’ motions to dismiss. First, the court found that Appellees 

have standing even though they cannot trace their shares to the 

Resale Registration Statement because tracing should not be 

required in direct listing transactions. Second, the court held that 

Thatcher Lyon acted as a statutory underwriter and therefore is 

subject to Section 11 liability.  

  

Following the District Court’s decision, Appellants sought 

interlocutory appeal of two issues. First, Appellants argued the 

District Court erred in finding that tracing need not be established. 

Second, Appellant Thatcher Lyon argued the District Court erred in 

finding that Thatcher Lyon was an underwriter. Pursuant to 28 

U.S.C. § 1292(b), the District Court certified the two issues, and we 

accepted appeal limited solely to those two issues.  

  



   9  

C. STATEMENT OF JURISDICTION   

  

The District Court established jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 and 15 U.S.C. § 77v.    

  

D. STANDARD OF REVIEW   

  

We review de novo the District Court’s denial of a motion to 

dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure, 

accepting all allegations in the complaint as true and construing them 

in the light most favorable to Appellants. See Rombach v. Chang, 

355 F.3d 164, 169 (2d Cir. 2004). We must determine whether the 

facts alleged support a claim that is plausible on its face and allow 

the court to “draw the reasonable inference that the defendant[s] 

[are] liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009) (citing Bell Atlantic Corp. v.  

Twombly, 550 U.S. 544, 556 (2007)).   

  

 II.  SECTION 11 STANDING  

  

The first issue before this Court is whether Appellees have 

standing to bring a claim under Section 11 of the Securities Act even 

though the shares Appellees purchased could not be definitively 

traced to the Resale Registration Statement. The District Court found 

that Appellees have standing. We disagree and hold that Appellees 

are required to trace their shares even in the direct listing context. 

Because Appellees cannot trace their purchased shares to the Resale 

Registration Statement, they do not have standing and consequently 

their claim must be dismissed. We thus reverse the District Court’s 

decision.   

  

A. APPLICABLE LAW  

   

  Section 11 of the Securities Act creates a private cause of 

action for purchasers of securities when a registration statement 

contains material misstatements or omissions. See Omnicare, Inc. 

v. Laborers Dist. Council Const. Indus. Pension Fund, 575 U.S. 

175, 179 (2015). The statute imposes strict liability on infringing 

parties, and scienter need not be alleged. See Herman & MacLean 

v. Huddleston, 459 U.S. 375, 381–82 (1983). Section 11 states in 

relevant part: “In case any part of the registration statement, when 

such part became effective, contained an untrue statement of a 

material fact or omitted to state a material fact required to be stated 

therein or necessary to make the statements therein not misleading, 

any person acquiring such security . . . may . . . sue . . . .” 15 U.S.C. 

§ 77k (emphasis added).   
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  In the seminal case Barnes v. Osofsky, 373 F.2d 269 (2d 

Cir. 1967), Judge Friendly created the so-called “tracing 

requirement” in Section 11 jurisprudence. Judge Friendly noted 

that the language “such security” is subject to two possible 

readings: a narrow reading and a broad reading. See id. at 271–72. 

The narrow reading would require the purchased security be issued 

pursuant to the registration statement. Id. at 271. Alternatively, the 

broad reading would confer standing when claimants have 

purchased “a security of the same nature as that issued pursuant to 

the registration statement.” Id. With reference to the statutory 

scheme and legislative history, Judge Friendly adopted the narrow 

reading, thus creating the requirement that a Section 11 plaintiff 

must be able to trace his purchased shares to a specific registration 

statement containing material misstatements or omissions. Id. at 

272.  

  

It is unlawful to sell a security unless a registration 

statement is in effect as to that security or an exemption is 

applicable to such sale. See 15 U.S.C. § 77e. Section 4(a)(1) of the 

Securities Act and Rule 144 promulgated thereunder exempt 

certain transactions from registration.   

  

Under Section 4(a)(1), transactions are exempt from 

registration when they originate “by a person other than an . . . 

underwriter . . . .” 15 U.S.C. § 77d(a)(1). An underwriter is defined 

as “any person who has purchased from the issuer with a view to . . 

. distribution . . . .” 15 U.S.C. § 77b(a)(11). Therefore, if an 

individual has purchased shares with a view to distribution, he is 

considered an underwriter and must register the sale of his shares. 

However, if that individual does not have a view to distribution, his 

sale is exempt from registration. Rule 144 sets forth standards for 

determining whether an individual is engaged in a distribution and 

thus if his shares must be registered prior to an offering. See 17 

C.F.R. § 230.144.  

  

Rule 144 draws a line between two groups of individuals: 

affiliates and non-affiliates. Under Rule 144, non-affiliate 

shareholders who have held their shares for at least one year are 

not underwriters and therefore their sales are exempt from 

registration. See 17 C.F.R. § 230.144. On the other hand, (i) all 

affiliates and (ii) non-affiliates who have held their shares for less 

than one year are considered underwriters, and thus sales of their 

shares must be registered by filing a Form S-1 resale shelf 

registration statement. See id.; 17 C.F.R. § 239.11.  
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In 2017, the NYSE adopted a rule with the SEC’s approval, 

allowing certain companies to engage in direct listings. 3  See 

Proposed Rule Change to Amend Section 102.01B of the NYSE  

Listed Company Manual, Exchange Act Release No. 34,80933, 116 

SEC Docket 4924 (June 15, 2017). In a direct listing, non-affiliates 

who have held their shares for less than one year and affiliates may 

sell their shares upon effectiveness of the Resale Registration 

Statement. See 17 C.F.R. § 230.144; 15 U.S.C. § 77e. Non-affiliates 

who have held their shares for longer than one year may sell their 

shares pursuant to Rule 144. See 17 C.F.R. § 230.144. For this 

reason, shares sold under the Rule 144 exemption and shares sold 

under the Resale Registration Statement are commingled in a direct 

listing.  

  

B. ANALYSIS  

  

 This is a case of first impression for this Court, applying Section 11 

in light of the relatively new mechanism of a direct listing 

transaction. In a direct listing—like that employed by Horizons— 

  
registered and unregistered shares become simultaneously and 

immediately available for sale at the time of the offering. Because 

both registered and unregistered shares are sold and purchased when 

a direct listing becomes effective, it may be difficult, or impossible, 

for purchasers to trace their specific shares to a 1933 Securities Act 

Registration Statement. This creates tension with the time-honored 

Section 11 tracing requirement memorialized in Barnes.  

  

 In holding that Appellees can establish standing, the District Court 

relied on the reasoning put forth by the Northern District of 

California in Pirani v. Slack Technologies, Inc., 445 F. Supp. 3d 367 

(N.D. Cal. 2020). In Pirani, purchasers of a technology company’s 

shares brought suit in connection with the company’s direct listing, 

alleging its Resale Registration Statement contained material 

misstatements and omissions. See Pirani, 445 F. Supp. 3d at 373. 

The company argued the purchasers could not definitively trace their 

shares to the Resale Registration Statement and therefore lacked 

standing. Id. at 376. According to the technology company, the 

purchasers may have bought registered shares or they may have 

purchased the unregistered shares, the sale of which were entitled to 

exemption under Rule 144. Id. The Northern District of California, 

however, dispensed with the tracing requirement put forth in Barnes, 

                                                 
3 The NASDAQ exchange has since passed a similar rule. See Notice of Filing 

and Immediate Effectiveness of Proposed Rule Change to Adopt Listing 

Standards for Direct Listings and Clarify Relate Rules, Exchange Act Release No. 

34, 85156, 84 Fed. Reg. 5787 (Feb. 22, 2019).  
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holding that such a reading would make it impossible for purchasers 

to establish Section 11 standing in the context of a direct listing 

transaction. Id. at 379.   

  

Here, the District Court similarly reasoned that the tracing 

requirement in direct listings would preclude purchasers from 

bringing suit altogether. The District Court thus adopted the broader 

reading described in Barnes, holding that, in the context of direct 

listings, purchasers may have standing under Section 11 when they 

acquire a security of the same nature as the securities issued pursuant 

to a Resale Registration Statement. For this reason, the District Court 

denied Appellants’ motions to dismiss, allowing Appellees to 

proceed with their claim.  

  

 In determining the meaning of a statute, we first look to its language. 

See Landreth Timber Co. v. Landreth, 471 U.S. 681, 685 (1985). 

Section 11 provides that when there is a material misstatement or 

omission in a registration statement, any person acquiring “such 

security” has a cause of action. 15 U.S.C. § 77k. In Barnes, Judge 

Friendly recognized that “such security” might reasonably be 

interpreted to have two differing meanings: those sold pursuant to a 

particular registration statement or those of the same class as those 

sold pursuant to such registration statement. See Barnes, 373 F.2d at 

271–72. Nevertheless, Judge Friendly adopted the narrower reading, 

holding that a security must be directly traced to a specific 

registration statement. Id. at 272. Courts have uniformly adopted and 

reaffirmed this approach since the Barnes decision in 1967. See, e.g., 

Lee v. Ernst & Young, LLP, 294 F.3d 969 (8th Cir. 2002); Hertzberg 

v. Dignity Partners, Inc., 191 F.3d 1076 (9th Cir. 1999); APA 

Excelsior III L.P. v. Premiere Techs., Inc., 476 F.3d 1261 (11th Cir. 

2007).  

  

 We refuse to depart from decades of well-settled precedent 

supporting the tracing requirement in this case. The dissent 

erroneously relies on dicta found in Barnes that a broader reading of 

“such security” would “not be such a violent departure from the 

words that a court could not properly adopt it if there were good 

reason for doing so.” Barnes, 373 F.2d at 271. Judge Cappucci in her 

dissent notes that in Horizons’ case, and in direct listing transactions 

more generally, there is “good reason” to employ the broader reading 

because of the impossibility of tracing the shares to a registration 

statement in a direct listing transaction. We have yet to find such a 

“good reason” in the fifty-three years since the Barnes decision.  

  

 Appellees’ emphasis on the impossibility of tracing is misplaced. 

Courts have consistently refused to dispense with the tracing 
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requirement in other transactions, even where it has been impossible 

or nearly impossible for purchasers to trace their shares to a 

registration statement. See, e.g., Krim v. pcOrder.com, Inc., 402  

F.3d 489, 498 (5th Cir. 2005) (refusing to suspend the tracing 

requirement where it was “virtually impossible” to differentiate 

between registered and unregistered shares, even where 

mathematical experts testified it was nearly 100% probable that 

plaintiffs held registered stock); Lorber v. Beebe, 407 F. Supp. 279, 

287 (S.D.N.Y. 1975) (requiring tracing even where it was 

“impossible to determine the lineage of particular shares”). Even in 

Barnes itself, the impossibility of tracing shares did not negate a 

finding that the narrower reading of “such security” was warranted. 

Judge Friendly noted tracing shares is “often impossible” because 

“most trading is done through brokers who neither know nor care 

whether they are getting newly registered or old shares.” Barnes, 373 

F.2d at 271–72. Despite the impossibility of tracing in certain 

transactions, Barnes and its progeny emphasize that Section 11 

demands the narrower reading of “such security.”  

  

  Additionally, courts have continued to require tracing 

despite the difficulty in establishing it because the requirement 

serves as a necessary counterbalance to the severe strict liability 

standard imposed by Section 11. See In re Century Aluminum Co. 

Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013). Section 11 

plaintiffs need not allege scienter to prevail and therefore face less 

exacting pleading requirements. Requiring purchasers to trace their 

shares is one way in which the statute offsets the strict liability 

scheme that weighs in favor of plaintiffs. See Wolfson v. Solomon, 

54 F.R.D. 584, 588 (S.D.N.Y. 1972) (explaining that purchasers 

must be able to trace their shares, otherwise they “cannot avail 

themselves of the relatively less stringent standards for recovery 

under Section 11”).   

  

Further, the tracing requirement comports with Congress’s 

intention that Section 11 liability be narrow in scope. See Katz v. 

Gerardi, 655 F.3d 1212, 1222 (10th Cir. 2011). Relaxing the 

tracing requirement to permit standing in cases like this would run 

counter to Congress’s vision. Id. If the District Court’s position 

were adopted, all purchasers of shares of the same class listed in a 

direct listing would automatically have standing and would then 

reap the benefits of strict liability, creating a windfall for 

shareholder plaintiffs. Such a double benefit would strike a blow to 

the statute’s intended limited scope.  

  

 Appellees argue that policy dictates we find in their favor. In their 

view, under a narrow reading of “such security,” no purchaser in a 

direct listing would ever have standing to bring a Section 11 claim. 
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They contend companies would skirt Section 11 liability in direct 

listing transactions even when their registration statements contain 

misleading statements or omissions. Adopting Appellees’ proposed 

interpretation, however, would likewise have a destructive policy 

consequence: automatic standing in all cases. Abandoning the 

tracing requirement would mean that any purchaser of the class of 

securities issued in a direct listing could bring suit under Section 11, 

even if their shares were in no way connected to the allegedly 

defective Resale Registration Statement or were purchased months 

after the listing became effective. This would create de facto 

unlimited Section 11 standing for direct listing transactions. 

Limitless standing combined with the stringent strict liability 

standard of Section 11 would in all likelihood mean that no company 

would employ a direct listing transaction going forward. The 

litigation and liability risk would simply be too high for a company 

to justify such an offering. If the costs vastly outweigh the benefits, 

the SEC and NYSE’s creation of direct listings will be rendered 

obsolete.   

  

 This discussion exemplifies the complex policy balancing implicit 

in securities laws. Such weighing of policy is inappropriate for the 

judiciary and instead rests in the domain of the legislature. See 

Chicago, Burlington, & Quincy R.R. Co. v. McGuire, 219 U.S. 549, 

565 (1911). Therefore, Congress may rightfully decide and legislate 

that tracing should not be required in direct listings. We refuse to 

usurp Congress’s powers, however, by fashioning a new rule for 

direct listings that belies longstanding precedent.  

  

 III.  LIABILITY OF FINANCIAL ADVISORS  

  

The second issue before this Court is whether Thatcher Lyon, 

acting as a “financial advisor” in the direct listing transaction, was a 

statutory underwriter. The District Court answered this question in 

the affirmative, holding that Thatcher Lyon was a statutory 

underwriter and thereby a liable party under Section 11.  

We disagree and reverse the District Court’s decision.   

  

A. APPLICABLE LAW   

  

Section 11 expressly imposes liability on only five parties:  

(i) issuers, (ii) directors, (iii) signatories to a registration statement, 

(iv) accountants and other professionals who prepare reports or 

valuations used in connection with a registration statement and (v) 

underwriters. See 15 U.S.C. § 77k(a); Straus v. Holiday Inns, Inc., 

460 F. Supp. 729, 732 (S.D.N.Y. 1978). Section 11 liability for 

underwriters is justified on the grounds that underwriters are 
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“gatekeepers” to the capital markets and therefore should be 

charged with ensuring the accuracy of information in registration 

statements. See Reiner H. Kraakman, Corporate Liability 

Strategies and the Costs of Legal Controls, 93 YALE L.J. 857, 890 

(1984).  

  

In determining what parties may be considered an 

underwriter, we must first look at the statutory definition of 

“underwriter.” Section 2(a)(11) defines underwriter as follows: 

“[A]ny person who has purchased from an issuer with a view to, or 

offers or sells for an issuer in connection with, the distribution of 

any security, or participates or has a direct or indirect participation 

in any such undertaking.” 15 U.S.C. § 77b(a)(11). Section 2(a)(11) 

thus establishes 3 distinct types of statutory underwriters: (i) any 

person who purchases securities from an issuer with a view to 

distribution; (ii) any person who offers or sells on behalf of an 

issuer in connection with the distribution of a security; and (iii) any 

person who participates in any such undertaking. Id.  

  

The first type of statutory underwriter—a person who 

purchases securities from an issuer with a view to distribution—is 

typically an investment bank involved in a firm commitment 

offering. See National Association of Securities Dealers, Inc., 

Exchange Act Release No. 17,371, 1980 WL 22136 (Dec. 12, 

1980). In a firm commitment offering, one or more investment 

banks agree to purchase from an issuer a specified number of 

shares at an agreed-upon discounted price. Id. The underwriters 

then resell the securities at a fixed public offering price. Id. The 

difference between the discounted price and the fixed public 

offering price constitutes the “spread,” which is the fee the 

underwriting investment banks receive for their role in the 

transaction. Id.  

  

The second kind of statutory underwriter described in 

Section 2(a)(11)—any person who offers or sells for an issuer in 

connection with the distribution of a security—typically takes the 

form of investment bankers engaged in a “best-efforts” offering. In 

a best-efforts offering, investment banks do not buy and resell an 

issuer’s shares. See SEC v. Inv. Bankers of Am., Inc., 181 F. Supp. 

346, 348 n.4 (D.D.C. 1960). Instead, the investment banks commit 

to use their best efforts to sell the issuer’s shares and take a seller’s 

commission. See, e.g., A.J. White & Co. v. SEC, 556 F.2d 619, 

620–21 (1st Cir. 1977).  

  

This second category, however, includes more than just 

best-efforts offerings. Courts may attach underwriter designation to 

a party if it is “engaged in steps necessary to the distribution of 

security issues.” SEC v. Chinese Consol. Benevolent Soc’y, 120 



   16  

F.2d 738, 741 (2d Cir. 1941). In Chinese Consolidated, for 

example, a corporation was found to be a statutory underwriter 

despite never receiving payment for its actions and lacking a 

contractual relationship with the issuer. See id. at 739. After 

engaging in substantial marketing efforts within the United States, 

the corporation transferred investment funds to the issuer. Id. The 

corporation never purchased the bonds itself but dispersed the 

securities to purchasing investors. Id. Nevertheless, the Second 

Circuit found that the corporation was an underwriter. Id. at 740. 

The corporation’s “continual solicitations” ultimately lead to the 

sale of the securities and therefore were necessary to the 

distribution. Id. at 741.  

  

The third and final category of statutory underwriters 

applies to parties who directly or indirectly participate in the 

purchase, offer or sale of securities. See In re WorldCom Sec. 

Litig., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 2004). Whereas the first 

and second categories cover individuals who themselves purchase, 

sell or offer securities, the third category looks to an individual’s 

“participation” in the events leading up to an ultimate purchase, 

sale or offer. Therefore, an individual can be a statutory 

underwriter without ever personally purchasing, selling or offering 

a security.  

  

The statute is silent as to what exact activities constitute 

“participation.” Courts have therefore formulated different analyses 

when confronting the question. The Seventh Circuit looks to 

whether a party’s participation was “necessary to the distribution of 

securities.” Harden v. Raffensberger, Hughes & Co., 65 F.3d 1392, 

1400 (7th Cir. 1995) (quoting SEC v. Holschuh, 694 F.2d 130, 139 

n.13 (7th Cir. 1982)). The Harden court found that a company was 

an underwriter under this definition when it performed due 

diligence and recommended a minimum yield rate for an issuer’s 

note offering. Id. at 1395. Similarly, the Second Circuit attaches 

underwriter status if a party’s participation is  

“related to the actual distribution of securities.” In re Lehman  

Brothers Mortg.-Backed Sec. Litig., 650 F.3d 167, 176 (2d Cir. 

2011). Actual distribution activities are those that expressly appear 

in the statute—purchasing, selling or offering securities. See id. at 

176–77; see also 15 U.S.C. § 77b(a)(11). A party is not an 

underwriter if it merely “provide[s] services that facilitate a 

securities offering.” Lehman Brothers, 650 F.3d at 176. In Lehman 

Brothers, credit rating agencies played an active role in structuring 

a mortgage-backed securities transaction. See id. at 172. However, 

the Second Circuit held the credit rating agencies were not 

underwriters because they did not perform functions related to the 

purchase, offer or sale of the securities. Id. at 188. Instead, in their 
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capacity as advisors, the credit rating agencies merely facilitated 

the offering. Id. at 182–83.  

  

B. ANALYSIS  

  

Appellees argue that Thatcher Lyon is liable for 

misstatements or omissions in the Resale Registration Statement 

because it acted as an underwriter in the direct listing transaction. 

We disagree. Appellees’ sweeping definition of underwriter would 

cast a shadow of liability on every party who played even a passing 

role in a securities transaction—a result Congress never intended.  

  

First, Thatcher Lyon was not an underwriter because it did 

not purchase securities from Horizons with a view to distribution. 

While Thatcher Lyon assisted in aspects of the direct listing, it never 

purchased any securities from Horizons. Therefore, under the plain 

language of the statute, Thatcher Lyon does not fall within the first 

category of underwriters delineated in Section 2(a)(11).  

  

Second, Thatcher Lyon was not a statutory underwriter 

because it did not offer or sell on behalf of an issuer in connection 

with the distribution of a security. Specifically, Thatcher Lyon does 

not qualify as an underwriter per the guidance set forth in Chinese 

Consolidated. There, the corporation engaged in continuous 

solicitation of investors. See Chinese Consolidated, 120 F.2d at 741. 

It directly interfaced and communicated with investors both in 

meetings and through advertisements. Id. at 739. Thatcher Lyon did 

not engage in such direct, continuous solicitation: it did not build a 

book of interested investors, nor did it interact with potential 

investors in any way. While Thatcher Lyon helped prepare materials 

that would eventually be viewed by potential investors on Investor 

Day, such activities are too attenuated from the investors themselves 

to constitute an “offer” or “sale” of Horizons securities.  

  

Third, Thatcher Lyon does not fall within the final 

underwriter category—“any person who . . . participates . . . in any 

such undertaking.” 15 U.S.C. § 77b(a)(11). We agree with and 

expressly adopt the Second Circuit’s interpretation that a party must 

be engaged in activities related to the actual distribution of securities 

to fall within this category of underwriters. See Lehman Brothers, 

650 F.3d at 176. A broader interpretation, one that includes activities 

outside of these perimeters, attributes a meaning to the language 

wholly unsupported by the statute’s history and purpose. Under 

Appellees’ reasoning, suddenly a proofreader of a press release 

might be subject to Section 11 strict underwriter liability. Congress 

never intended to confer underwriter status on every party who had 
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a hand in a securities transaction. See WorldCom, 308 F. Supp. 2d at 

344 (“Having a relationship with an issuer or underwriter . . . does 

not transform one into an underwriter.”).  

  

This Court must therefore determine whether Thatcher Lyon 

participated in a (i) purchase, (ii) offer or (iii) sale of Horizons 

securities. We hold that Thatcher Lyon was hired to facilitate the 

transaction as a financial advisor. Its role did not rise to the level of 

underwriter.  

  

Here, Thatcher Lyon did not participate in a purchase 

because, as stated above, it did not purchase a block of shares for 

distribution nor assist others in doing so.  

  

Additionally, Thatcher Lyon did not participate in an offer of 

Horizons securities. While Thatcher Lyon prepared materials for 

Horizons’ Investor Day, this assistance did not rise to the level of 

participation in an offer. These were preliminary steps meant to 

advise an issuer on the path to an offering. Its actions were simply 

unlike the direct participation of underwriters in a traditional IPO. 

There, underwriters actively participate in the offer by book 

building, attending road shows and meeting with investors face-

toface. See, e.g., N.J. Carpenters Vacation Fund v. Royal Bank of 

Scot. Grp., PLC, 720 F. Supp. 2d 254 (S.D.N.Y. 2010) (explaining 

that embarking on a road show is direct participation in an offering). 

Here, no such actions were taken. Thatcher Lyon had no interactions 

with investors; rather, it merely prepared materials that Horizons’ 

senior executives presented to investors. The relationship between 

Thatcher Lyon was sufficiently distanced by multiple degrees of 

separation such that its activities did not rise to the level of 

participation. Appellees argue that Thatcher Lyon participated in an 

offer because it helped draft the Resale Registration Statement. We 

would be remiss in finding that every party who was involved in the 

drafting of a registration statement was subject to underwriter 

liability. See Lehman Brothers, 650 F.3d at 184–85.  

  

Finally, Thatcher Lyon did not participate in the sale of 

Horizons securities. Appellees argue that Thatcher Lyon participated 

in the sale when they consulted with the Designated Market Maker 

to set an opening trade price for the Horizons shares. However, 

setting a price is fundamentally an “initial stage[] of securitization” 

and any advice given in the process merely facilitates the transaction. 

Lehman Brothers, 650 F.3d at 183. While the credit rating agencies 

in Lehman Brothers played an essential role in pricing the issuer’s 

securities, the Second Circuit found that “structuring or creating 

securities does not constitute the requisite participation” to confer 
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underwriter status. Id. at 182. Similarly, here, Thatcher Lyon advised 

on the pricing of Horizons shares, but this advisory role is 

insufficient to elevate them to underwriter status.  

  

Even under Harden, Thatcher Lyon was not an underwriter 

because its role was not “necessary to the distribution of securities.” 

Harden, 65 F.3d at 1400. Appellees misconstrue Harden by 

asserting it stands for the proposition that any activities important in 

launching an offering are necessary for distribution. Harden, 

however, stands for no such thing. See Lehman Brothers, 650 F.3d 

at 179. The only actions considered necessary for distribution are 

those linked to the purchase, offer or sale of the offering as mandated 

by the statutory text. See Harden, 65 F.3d at 1400. As discussed 

above, Thatcher Lyon did not remotely participate in the purchase, 

offer or sale of Horizons securities. The actions performed by 

Thatcher Lyon were certainly helpful in furthering the transaction, 

but not absolutely necessary to the eventual distribution. As such, 

Thatcher Lyon facilitated the transaction but was by no means “an 

essential cog in the distribution process.” SEC v. Platforms Wireless 

Int’l Corp., 617 F.3d 1072, 1086 (9th Cir. 2010).   

  

Simply put, the broad interpretation of underwriter urged by 

Appellees is inconsistent with the statute’s limited list of liable 

parties. See Obasi Inv. Ltd. v. Tibet Pharm., Inc., 931 F.3d 179, 191 

(3d Cir. 2019) (“Congress expressly circumscribed the class of 

defendants subject to § 11 liability—and it did so for good reason.”). 

Therefore, we hold that Thatcher Lyon does not fall within the 

statutory definition of underwriter and, consequently, cannot be held 

liable for a Section 11 violation. To hold otherwise would stretch the 

definition of underwriter, and in turn the number of parties Congress 

intended to hold liable, far beyond the statute’s permissible bounds.  

  

 IV.  CONCLUSION   

  

For the foregoing reasons, we reverse the decision of the 

District Court for the District of Fordham.  

    

CAPPUCCI, Circuit Judge, dissenting:  

  

 I respectfully dissent from the majority’s opinion on both issues. I 

would affirm the District Court in holding that Appellees have 

standing under Section 11. Moreover, I would affirm the District 

Court’s decision that Appellant Thatcher Lyon is a statutory 

underwriter and therefore a liable party.  
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 I.  SECTION 11 STANDING  

  

In reversing the District Court, the majority embraces the view 

that Section 11 mandates tracing to a specific registration statement 

in all offerings, including direct listings. The majority’s approach 

neglects Congress’s intention that securities laws, like Section 11, 

be applied “not technically and restrictively, but flexibly to 

effectuate [their] remedial purposes.” SEC v. Cap. Gains Rsch.  

Bureau, Inc., 375 U.S. 180, 195 (1963).  

  

The majority properly begins its analysis by looking at the 

statutory text. However, its statutory reading is incorrect for two 

reasons. First, the majority blatantly disregards an obvious 

ambiguity in the text itself. Judge Friendly recognized this very fact 

in Barnes by stating that “such security” was subject to two 

reasonable interpretations. Barnes, 373 F.2d at 271–72. When a 

statute is ambiguous, courts may look to legislative history to 

determine the statute’s purpose. See United States v. Pub. Utils. 

Comm’n of Cal., 345 U.S. 295, 315 (1953). Those sources show that 

Section 11’s strict liability regime was meant to deter fraud and 

ensure accuracy in registration statements. See Globus v. Law Rsch. 

Serv., Inc., 418 F.2d 1276, 1288 (2d Cir. 1969). Requiring tracing in 

direct listings undermines those purposes altogether because the 

statute’s chief deterrent—strict liability—has no teeth if a Section 

11 claim is impossible to bring.  

  

Second, the majority failed to account for the absurd results 

which flow from its interpretation. Courts avoid statutory 

constructions that yield absurd results. See, e.g., United States v. Am. 

Trucking Ass’n, 310 U.S. 534, 543 (1940). Forcing purchasers in 

direct listings to trace their shares generates precisely the absurd 

results that proper statutory construction seeks to avoid. Congress’s 

primary aim in enacting the Securities Act was to provide broad, 

remedial relief when registration statements contain materially 

misleading statements or omissions. See Tcherepnin v. Knight, 389 

U.S. 332, 336 (1967). Yet, under the majority’s view, Section 11 

effectively disappears as an avenue for relief in the direct listing 

context because of the impossibility of tracing inherent in direct 

listings. Such interpretation robs the statute of its force and deprives 

purchasers of a remedy under the Securities Act.  

   

For the above two reasons, the majority failed to adhere to the 

proper canons of statutory construction when it interpreted the 

language of Section 11. The broader reading in Barnes is appropriate 

in this case because it best achieves the purpose of the statute. 

Purchasers in a direct listing should be able to proceed with a Section 
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11 claim even where their shares cannot be definitively traced to a 

Resale Registration Statement. See Pirani, 445 F. Supp. 3d at 381. 

In Barnes, Judge Friendly left open the possibility that a court could 

properly adopt a broad interpretation of “such security” when there 

is “good reason” to do so. Barnes, 373 F.3d at 271. There could be 

no better reason than ensuring the Securities Act remains in full 

force.  

  

The majority defends its position on the basis that tracing has 

been required in other situations even when it has been difficult to 

trace the shares. However, the transaction structures in those cases 

differ significantly from a direct listing. In fact, cases involving 

direct listings are conveniently absent in the majority’s opinion. 

Instead, it relies on disputes involving multiple offerings where 

unregistered and registered stock entered the market at different 

points in time. See, e.g., Krim v. pcOrder.com, Inc., 402 F.3d 489 

(concerning an IPO and secondary public offering nine months after 

the IPO). These transactions are fundamentally different from direct 

listings. In the Horizons offering, for example, registered and 

unregistered shares flooded the market at exactly the same point in 

time, making it virtually impossible for a purchaser to trace his 

shares. This is unlike an IPO, where new shares enter the market 

upon effectiveness of a registration statement, and existing shares 

are restricted from trading for 180 days. See Ran Ben-Tzur & James 

D. Evans, The Rise of Direct Listings: Understanding the Trend, 

Separating Fact from Fiction, FENWICK (Dec. 5, 2019), 

https://www.fenwick.com/insights/publications/the-rise-of-

directlistings-understanding-the-trend-separating-fact-from-fiction 

(explaining lock-up agreements in IPOs). Direct listings are a novel 

creation unlike the transactions this Court and others have 

confronted in the past. Applying inapt IPO principles to direct listing 

cases is like hammering a square peg into a round hole. It may fit by 

force, but one should not be surprised if the surrounding wood 

splinters.  

  

Direct listings are changing the marketplace and will continue to 

be employed by companies like Horizons when their employees and 

investors want liquidity. Yet, the majority states that we must wait 

for Congress to explicitly take legislative action with respect to 

direct listings. This rigid approach to securities laws is untenable in 

light of the fact these laws are intended to be applied flexibly. The 

majority’s position ignores a basic reality of the capital markets and 

the legislative branch: capital markets will remain active, even if 

Congress does not. In the meantime, the investing public will be left 

in the dark and without recourse.   
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 II.  LIABILITY OF FINANCIAL ADVISORS  

  

Although I agree with the majority that Thatcher Lyon cannot be 

considered a statutory underwriter under the first category outlined 

in Section 2(a)(11), Thatcher Lyon was an underwriter pursuant to 

the second and third categories, as defined in Chinese Consolidated, 

Lehman Brothers and Harden.  

  

First, Thatcher Lyon offered securities on behalf of Horizons and 

therefore falls within the second category of underwriter. Chinese 

Consolidated extends underwriter status when a party “engaged in 

steps necessary to the distribution of security issues” through 

“continual solicitations.” 120 F.2d at 741. Here, Thatcher Lyon 

prepared all materials used during Investor Day, which directly 

marketed and offered the securities to investors. While Thatcher 

Lyon did not present the materials itself, it was fully aware that its 

work product would land in the hands of interested investors. 

Additionally, the fact that there was a single Investor Day does not 

preclude a finding that Thatcher Lyon’s solicitation was continual. 

There was no need to host numerous sales meetings because the 

online event replaced a typical road show. Instead, virtual 

technology permitted one large sales meeting attended by 8,000 

investors, all of whom received Thatcher Lyon’s materials.  

  

Second, Thatcher Lyon was a statutory underwriter because it 

participated in the offer or sale of Horizons securities. To fall within 

this category, a party’s participation must be necessary to the 

purchase, offer or sale of the securities. See Lehman Brothers, 650 

F.3d at 176–77; Harden, 65 F.3d at 1400. Here, Thatcher Lyon’s 

participation was integral in securing investors. In addition to 

preparing the Investor Day materials, Thatcher Lyon collaborated on 

drafting the Resale Registration Statement. Investors relied on these 

documents in evaluating and deciding to accept the offer. Moreover, 

Thatcher Lyon was necessary to the sale of the securities. In fact, the 

sale quite literally could not have occurred without its participation. 

The NYSE rules mandate that an independent advisor, like Thatcher 

Lyon, consult with the Designated Market Maker to set the price of 

the securities.   

  

Thus, Thatcher Lyon was indispensable throughout the direct 

listing. From inception through listing, Thatcher Lyon participated 

in the offer and sale of Horizons securities and, therefore, was an 

underwriter. In short, the offering would not have been possible but 

for Thatcher Lyon. Such crucial participation is undeniably within 

the scope of Section 2(a)(11)’s underwriter definition.   
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Courts universally recognize a substance over form approach in 

securities law. See, e.g., SEC v. W.J. Howey Co., 380 U.S. 293 

(1946) (describing that in determining what constitutes an 

investment contract, “[f]orm was disregarded for substance and 

emphasis was placed upon economic reality”). Thatcher Lyon was a 

financial advisor in name only. Each step it took in this transaction 

closely resembled that of an underwriter in a traditional IPO. From 

price setting to drafting a Resale Registration Statement, Thatcher 

Lyon engaged in the hallmarks of an underwriter while operating 

under the guise of a financial advisor.  

  

Congress intended the definition of underwriter to be broad. See 

SEC v. Lybrand, 200 F. Supp. 2d 384, 393 (S.D.N.Y. 2002). Instead, 

the majority adopts a narrow and formalistic definition, leaving the 

investing public at the mercy of investment banks who will continue 

to concoct clever labels like “financial advisor” to shield themselves 

wholly from Section 11 liability.  

  

  

 III.  CONCLUSION  

  

For the foregoing reasons, I respectfully dissent and would 

affirm the decision of the District Court for the District of Fordham 

on both issues.  

    

(ORDER LIST: 589 U.S.)  

  

MONDAY, JANUARY 11, 2021  

  

CERTIORARI GRANTED  

  

No. 19-508:  THE STATE OF FORDHAM FIREMEN’S PENSION  

FUND, ET AL. V. HORIZONS, INC. & THATCHER  

LYON  

  

 The petition for a writ of certiorari is granted. This Court may 

consider the following questions raised by 

the parties:   

1. Whether purchasers of shares of a class of stock issued in a 

direct listing have standing to bring a claim under Section 

11 of the Securities Act of 1933 even though they cannot trace 

their purchased shares to a registration statement.  
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2. Whether investment bankers acting as financial advisors in a 

direct listing are statutory underwriters for purposes of 

Section 11 liability.  

  

Dated: January 11, 2021  

  

/s/ James Flynn-Marcus  

 JAMES FLYNN-MARCUS, Clerk  

  

  


