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QUESTIONS PRESENTED 
 

1. Whether purchasers of shares of a class of stock issued in a direct listing 
have standing to bring a claim under Section 11 of the Securities Act of 
1933 even though they cannot trace their purchased shares to a 
registration statement.  
 

2. Whether investment bankers acting as financial advisors in a direct 
listing are statutory underwriters for purposes of Section 11 liability.  
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STATUTORY AND REGULATORY PROVISIONS INVOLVED 
 
This case presents a question of the interpretation of 15 U.S.C. § 77k  

 
and 15 U.S.C. § 77b(a)(11).  The relevant text is reproduced in the appendix. 

STATEMENT OF THE CASE 
 
In August 2014, shortly after obtaining his undergraduate degree in 

neuroscience, Peter Maxfield (“Maxfield”) founded Horizons, Inc. (“Horizons”), a 

medical technology company focused on the development of systems to treat 

and monitor cognitive problems.  R. at 2.  To raise startup capital, Maxfield 

sold 6% of Horizons’s common stock to Geoffrey Robbins (“Robbins”), an angel 

investor, in a private sale for $10 million.  R. at 3.  As Horizons built out its 

technology and production facilities, Robbins became Maxfield’s close advisor. 

R. at 3.    

Additional capital was needed for Horizons’s initial marketing effort, and 

Maxfield and Robbins decided that it should come from established venture 

capital firms.  R. at 3.  Maxfield met with Matthew Stowe (“Stowe”), a former 

member of Maxfield’s undergraduate intramural squash team, who worked for 

Ashford Investors (“Ashford”), a venture capital firm that invested in medical 

technology companies.  R. at 2-3.  Stowe connected Maxfield to a senior 

partner at Ashford.  R. at 3-4.  In February 2016, after Maxfield pitched 

Horizons’s business plan, Ashford and another venture capital firm invested 

$30 million in exchange for 12% of Horizons’s common stock.  R. at 4.    

Horizons’s early efforts were successful, and it grew exponentially, 

raising through additional funding rounds over $900 million.  R. at 4.  

Following the April 2018 funding round, 47% of Horizons’s common stock was 
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held by venture capital firms.  R. at 4.  In May 2018, however, Stowe called 

Maxfield because investors were anxious to have liquidity for their investment.  

R. at 4.  Maxfield and Robbins agreed to retain a securities law firm and an 

investment bank with capital markets expertise.  R. at 4.  Robbins suggested 

the law firm Whitmore Davis and the investment bank Thatcher Lyon, both of 

whom had reputations for capital markets transactions and had collaborated 

on numerous funding rounds and liquidity transactions.  R. at 4.  

On June 2, 2108, Maxfield and Robbins met with Robert Folk (“Folk”), a 

Whitmore Davis senior capital markets attorney, and Lawrence Forbes 

(“Forbes”), a Thatcher Lyon senior partner, to discuss liquidity options.  R. at 

4-5.  Although an initial public offering (“IPO”) was discussed, this option was 

rejected because Horizons did not expect to need to raise additional capital for 

at least eighteen months.  R. at 5.  As an alternative, Folk explained how the 

company could go public through a direct listing.  R. at 5.  Sales of shares held 

by affiliates, and sales of shares held by non-affiliates for less than one year, 

would be registered with the Securities and Exchange Commission (“SEC”) by 

filing a Registration Statement (“Resale Registration Statement”) pursuant to 

the Securities Act of 1933 (“Securities Act”).  R. at 5.  Sales of shares owned by 

non-affiliates for more than one year would be exempt from registration under 

Rule 144.  R. at 5.  Folk further explained a benefit of a direct listing compared 

to an IPO: existing investors would not be subject to a lock-up period, meaning 

they could begin trading their Horizons shares immediately upon the 

effectiveness of the Resale Registration Statement.  R. at 5-6.           
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  Maxfield and Robbins consulted with Stowe to determine if the direct 

listing option would be palatable to investors, which he confirmed, and then 

they again met with Folk and Forbes on June 15, 2018, during which Folk and 

Forbes explained the mechanics and timeline of the transaction.  R. at 6.  Two 

days later, Maxfield and Robbins decided to proceed with the direct listing 

option.  R. at. 7.  Horizons hired Whitmore Davis as counsel and Thatcher Lyon 

as “financial advisor,” a role in which the investment bank would help prepare 

a Resale Registration Statement and prospectus, host an “Investor Day” 

livestreamed online, and draft materials to be used by Horizons senior 

executives during Investor Day.  R. at 7. 

Promptly thereafter, a team of Horizons’s senior officers met with the 

Whitmore Davis and Thatcher Lyon teams, and together the parties began the 

due diligence process and drafting the Resale Registration Statement, 

prospectus, and Investor Day materials.  R. at. 7.  During due diligence, 

Whitmore Davis and Thatcher Lyon thoroughly reviewed Horizons’s financial 

statements, physical plant, ongoing business operations, and contingent 

liabilities, including litigation.  R. at 8.  The prospectus stated that Horizons 

had no material contingent liabilities and only ordinary course business 

litigation.  R. at 8. 

On September 15, 2018, Horizons filed confidentially its Resale 

Registration Statement and draft prospectus, both of which stated that 

Thatcher Lyon was not acting as an underwriter.  R. at 8.  Upon filing, there 

were 83,526,656 shares registered under the Resale Registration Statement 

and 49,055,338 shares exempt from registration pursuant to Rule 144.  R. at 
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8.  On November 10, 2018, Horizons livestreamed its Investor Day to 

approximately 8,000 individuals.  R. at 8. 

Prior to the Resale Registration Statement becoming effective, Thatcher 

Lyon consulted with the Designated Market Maker (“DMM”) to assist it in 

setting Horizons’s opening trading price.  R. at 8.  Thatcher Lyon provided 

advice based on information not available to the DMM, and Thatcher Lyon was 

the DMM’s only point of contact.  R at 7, 8.  Further, the DMM was not 

permitted to consult with Horizons.  R. at 7. 

On January 10, 2019, the SEC declared the Resale Registration 

Statement effective.  R. at 8.  On January 14, 2019, the DMM, after consulting 

with Thatcher Lyon but without coordinating with Horizons, set the opening 

trading price at $67 per share.  R. at 8-9.  Four days later, the State of 

Fordham Firemen’s Pension Fund (“Pension Fund”) purchased seven million 

shares of Horizons’s common stock at $68 per share as a long-term 

investment.  R. at 9.  

On July 8, 2019, Horizons issued a press release announcing a recent 

study which indicated that its principal technology for treating early-stage 

dementia was associated with brain cancer in 13% of the patients receiving 

treatment with the technology.  R. at 9.  By the close of trading, Horizons’s 

share price had plummeted from $73 to $37.  R. at 9.  The next day, the 

Pension Fund sold all of its Horizons’ shares at $38 per share.  R. at 9.  

On July 16, 2019, the Pension Fund filed a class action on behalf of all 

purchasers of Horizons’s common stock between January 14, 2019 and July 8, 

2019 against Horizons and Thatcher Lyon in the District of Fordham.  R. at 9.  
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The complaint alleged securities fraud under Section 11 of the Securities Act 

because of material misstatements in the Resale Registration Statement related 

to Horizons’s technology for treating early-stage dementia.  R. at. 9.  The 

Pension Fund claimed Horizons was liable as an issuer and Thatcher Lyon was 

liable as an underwriter.  R. at. 9. 

Horizons and Thatcher Lyon separately filed motions to dismiss the 

Pension Fund’s action for failure to state a claim upon which relief can be 

granted, FED. R. CIV. P. 12(b)(6), claiming the Pension Fund did not have 

standing because it could not trace its purchased shares to the Resale 

Registration Statement.  R. at. 10.  Thatcher Lyon further moved to dismiss on 

the basis that it was not a statutory underwriter and therefore not a Section 11 

liable party.  R. at 10.  The District Court rejected the motions to dismiss, 

finding that the Pension Fund had standing because tracing should not be 

required in direct listing transactions and that Thatcher Lyon was a statutory 

underwriter subject to Section 11 liability.  R. at 10. 

On appeal, the Fourteenth Circuit reversed the lower court, holding that 

(1) precedent and public policy support the tracing requirement even in a direct 

listing transaction, and (2) Thatcher Lyon does not fall within the statutory 

definition of underwriter and thus is not a liable party.  R. at 16-17, 24. 

STANDARD OF REVIEW 

In order to survive a motion to dismiss under Rule 12(b)(6), “a complaint 

must contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  Facial 
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plausibility is “when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct 

alleged.”  Id. (citing Twombly, 550 U.S. at 556).  A lower court’s denial of a 

motion to dismiss is reviewed de novo, and all facts are viewed in the light most 

favorable to the nonmoving party—here the Pension Fund.  See Rombach v. 

Chang, 355 F.3d 164, 169 (2d Cir. 2004)1. 

SUMMARY OF THE ARGUMENT 
 
 The Fourteenth Circuit’s decision below incorrectly held that precedent 

and public policy support upholding the tracing requirement in direct listing 

transactions and that Thatcher Lyon does not fall within the statutory 

definition of underwriter.  

The Pension Fund should have standing to bring a claim under Section 

11 of the Securities Act as a purchaser in a direct listing, because the Court 

should eliminate the tracing requirement entirely.  A narrow interpretation of 

Section 11 has yielded absurd results and effectively precluded entire classes of 

purchasers from Securities Act remedies. This is contrary to Congress’s general 

intent to deter fraud and material misstatements or omissions.  Alternatively, 

the Court should adopt a direct listing exception to the tracing requirement. 

Direct listings are a new model, unlike traditional public offerings, which this 

Court has not previously confronted.  When applied to direct listings, a tracing 

 
1 Although not at issue here, courts generally apply the FED. R. CIV. P. 9(b) particularity 
requirement to Section 11 claims alleging fraud. See Rombach, 355 F.3d at 170-71. The 
pleadings’ reproduction of the language of Section 11 does not necessarily invoke, however, the 
Rule 9(b) standard, because “the mere fact that a statement is misleading (as are all false 
statements, whether intentionally, negligently or innocently made) does not make it 
fraudulent.” See In re Refco, Inc. Sec. Litig., 503 F. Supp. 2d 611, 632 (S.D.N.Y. 2007) (clarifying 
that Rombach requires case-by-case analysis of the pleadings to determine whether the essence 
of the complaint is fraud).   
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requirement leaves purchasers without remedy even if they purchase the stock 

on the very first day of the listing.  This eviscerates the purpose of the 

Securities Act and should not stand. 

 Thatcher Lyon is a Section 11 liable party because it functioned, in 

substance, as an underwriter.  Thatcher Lyon drafted Horizons’s Investor Day 

materials, an event which reached 8,000 potential investors simultaneously, 

and without which the direct listing would not have succeeded.  Thatcher Lyon 

also provided critical information to the DMM so that Horizons’s opening 

trading price could be established, a sine qua non to the direct listing.  With 

these actions, Thatcher Lyon engaged in steps necessary to the distribution of 

Horizons’s shares—the hallmark of a statutory underwriter.  Further, Thatcher 

Lyon’s participation was essential to the consummation of the direct listing.  

While preparation of a registration statement and prospectus and assessment 

of an issuer’s financial condition ordinarily might qualify as merely facilitative, 

in this case they were essential because of Thatcher Lyon’s expertise relative to 

Horizons and the absence of any other persons performing underwriting 

functions.  Moreover, even facilitative involvement in the distribution of 

securities is enough, because Section 2(a)(11)’s participation clause covers both 

direct and indirect participation in the underwriting transaction.              

ARGUMENT 

I. THE PENSION FUND HAS STANDING TO BRING A CLAIM UNDER 

SECTION 11 OF THE SECURITIES ACT BECAUSE THE COURT SHOULD 

ELIMINATE THE TRACING REQUIREMENT. 

 
The Pension Fund has standing to bring a claim under Section 11 of the 

Securities Act because the tracing requirement is inconsistent with the canon 
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of statutory construction that remedial legislation should be construed broadly 

to effectuate its purpose.  The court should adopt the broader interpretation, 

which would allow for plaintiffs who have purchased a security of the same 

nature as those issued pursuant to the registration statement.  Alternatively, 

due to the distinctive nature of direct listings, the court should create an 

exception to the tracing requirement to avoid precluding an entire class of 

plaintiffs from obtaining relief under this section of the Securities Act.  

Securities sold through direct listings are untraceable from the very first day, 

and those purchasers should be entitled to the same relief available had they 

bought them through a traditional initial public offering. 

A. The Tracing Requirement Is Entirely Contrary To Congress’s Intent And 

Should Therefore Be Eliminated In Favor Of The Broader Interpretation. 

 
The fundamental purpose of the Securities Act was to create a high 

standard of business ethics and demand full disclosure in the securities 

industry.  See SEC v. Cap. Gains Rsch. Bureau, Inc., 375 U.S. 180, 186 (1963). 

Section 11’s strict liability regime was meant to deter fraud and ensure 

accuracy in resale registration statements.  See Globus v. Law Rsch. Serv., Inc., 

418 F.2d 1276, 1288 (2d Cir. 1669).  Judge Friendly’s narrow interpretation 

has led to absurd results and should not be followed. See Krim v. pcOrder.com, 

Inc., 402 F.3d 489, 496-99 (5th Cir. 2005); Lorber v. Beebe, 407 F. Supp. 279, 

285-87 (S.D.N.Y. 1975). A narrow interpretation of Section 11 is contrary to 

Congress’s broad and remedial intent, and therefore the statute should not be 

read to require investors to trace their shares to a registration statement.  See 
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Tcherepnin v. Knight, 389 U.S. 332, 336 (1967); see also Globus, 418 F.2d at 

1288.   

1. A narrow interpretation of “such security,” which is not binding 
on this Court, has led to absurd results and should not be 
followed. 

 
Section 11 of the Securities Act reads, in pertinent part, that “In case any 

part of the registration statement, when such part became effective, contained 

an untrue statement of a material fact or omitted to state a material fact 

required to be stated therein or necessary to make the statements therein not 

misleading, any person acquiring such security . . . may . . . sue . . . .”  15 

U.S.C. § 77k.  Section 11 creates a private cause of action for purchasers of 

securities when a registration statement contains material misstatements or 

omissions.  See Omnicare, Inc. v. Laborers Dist. Council Const. Indus. Pension 

Fund., 575 U.S. 175, 179 (2015).  This is a strict liability statute, meaning 

purchasers of such securities do not need to prove reckless or intentional 

misconduct.  See Globus, 418 F.2d at 1288.  The basic intent was to “deter 

negligence by providing a penalty for those who fail in their duties.”  Id.   The 

issue then turns on what plaintiffs need to show to have standing under the 

Securities Act; in other words, what qualifies as “any person acquiring such 

security.”  See Pirani v. Slack Techs., Inc., 445 F. Supp. 3d 367, 376-377 (N.D. 

Cal. 2020). 

In Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967), Judge Friendly 

interpreted the statute’s language, “such security,” to have two possible 

readings.  See id. at 271-72.  Judge Friendly adopted the narrow interpretation, 

which requires that the purchased security be issued pursuant to the 
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registration statement.  Id. at 271.  This created a “tracing requirement,” 

meaning that Section 11 plaintiffs must be able to trace their purchased shares 

to a specific registration statement containing material misstatements or 

omissions to have standing.  See id. at 272.  The alternative is a broad 

interpretation of “such security,” which would require only that the plaintiffs 

purchased “a security of the same nature as that issued pursuant to the 

registration statement.”  See id. at 271.  Judge Friendly himself admitted that 

the broader interpretation “would not be such a violent departure from the 

words that a court could not properly adopt it if there were a good reason for 

doing so.”  Id. 

While Judge Friendly’s tracing requirement may have made sense in 

1967, subsequent decisions following this precedent have led to absurd results.  

See generally United States v. Am. Trucking Ass’n, 310 U.S. 534, 543 (1940) 

(finding courts should avoid statutory constructions that yield absurd results).    

For example, in Krim, the aftermarket purchasers could show statistically that 

any one of their shares had a 90% chance of being traceable to the registration 

statement.  See Krim, 402 F.3d at 496-99.  Mathematical experts testified that 

this meant it was almost a 100% probability that the plaintiffs owned 

registered stock.  See id. at 492.  Nevertheless, the court held that the 

purchasers did not satisfy Judge Friendly’s tracing requirement because 

“statistical tracing” would lead to any purchaser being able to make similar 

claims.  See id. at 496-97.  Similarly, in Lorber, Dunkin’ Donuts issued 

securities pursuant to a registration statement, but there were already “old” 

shares on the market.  See Lorber, 407 F. Supp. at 285-87.  The purchasers 
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argued that it would be impossible to trace their new shares, as “most brokers 

neither know nor care about the origin of the stock they are handling.”  See id. 

at 287.  The court held, however, that the purchasers had no standing, 

reasoning that it would be impossible to trace their shares to the registration 

statement at issue and Judge Friendly had already “rejected those arguments” 

in Barnes.  See id. 

The Court should reject Judge Friendly’s holding in Barnes because it 

has led to absurd results and frustrates the fundamental purpose of the 

Securities Act.  In Barnes, Judge Friendly adopted a tracing requirement where 

the securities were purchased after subsequent shares entered the market and 

left open the possibility of a broader interpretation with good reason.  Lower 

courts have followed this precedent without question, as seen in Krim and 

Lorber, to the point of reaching impracticable decisions.  The narrow 

requirement should not extend to preclude entire classes of plaintiffs from 

standing.  While Respondents may argue that Barnes has been widely adopted 

and should be followed, it is not binding on this Court and has produced 

results inconsistent with congressional intent.  This Court is not bound by 

Barnes and should not adopt its narrow reading of Section 11.  

2. The fundamental purpose of the Securities Act was to provide 
broad remedial relief, and Section 11 should be interpreted in the 
broadest sense to effectuate this goal. 

 
When determining the meaning of a statute, courts first look to the plain 

language.  See Landreth Timber Co. v. Landreth, 471 U.S. 681, 685 (1985).  

When a statute is ambiguous, meaning that it is subject to more than one 

interpretation, courts may look to the legislative history to determine the 
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statute’s purpose.  See United States v. Pub. Utils. Comm’n of Cal., 345 U.S. 

295, 315 (1953).  A fundamental purpose of the federal securities laws, 

including the Securities Act, is to require full disclosure and achieve a high 

standard of business ethics in the securities industry.  See Cap. Gains Rsch. 

Bureau, Inc., 375 U.S. at 186.  Further, the securities laws aim to provide 

broad, remedial relief when disclosures, such as registration statements, 

contain material misstatements or omissions.  See Tcherepnin v. Knight, 389 

U.S. 332, 336 (1967); see also Globus, 418 F.2d at 1288 (noting Section 11’s 

strict liability regime was meant to deter fraud and ensure accuracy).  In line 

with statutory purpose and legislative intent, this Court has held that 

securities laws “should not be applied technically and restrictively, but flexibly 

to effectuate . . . [their] remedial purpose[].”  Cap. Gains Rsch. Bureau, Inc., 375 

U.S. at 195.  

Accordingly, because Congress intended for the Securities Act to deter 

misstatements, omissions, and fraud, and provide fulsome relief in case of 

violations, this Court should adopt a broad test for whether a person has 

acquired “such security.”  While Respondents may argue that Section 11’s 

strict liability regime is best balanced by imposing a high bar for standing, 

such an application goes against the statutory purpose and legislative intent of 

broad protection.  Moreover, a formalistic interpretation of Section 11 goes 

against this Court’s prior flexible application of the securities laws, and it 

would preclude an entire class of purchasers from relief due to a technicality.  

Thus, this Court should reject the narrow approach in favor of a broader 

interpretation. 
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B. As A New Model Of Public Offering, The Court Should Create A Direct 

Listing Exception To The Tracing Requirement. 

 
With its approval of the “direct listing” model, the SEC has developed an 

alternative yet congruent means for companies looking to enter the public 

market without issuing new shares.  See Order Granting Accelerated Approval 

of NYSE Proposed Rule Change Relating to Listing of Companies, Exchange Act 

Release No. 34-82627, 83 Fed. Reg. 5650 (Feb. 2, 2018); Pirani, 445 F. Supp. 

3d at 379.  While the direct listing model is new, it is not entirely dissimilar 

from a traditional public offering.  See Ran Ben-Tzur & James D. Evans, The 

Rise of Direct Listings: Understanding the Trend, Separating Fact from Fiction, 

FENWICK (Dec. 5, 2019), https://www.fenwick.com/insights/publications/the   

-rise-of-directlistings-understanding-the-trend-separating-fact-from-fiction 

(debunking “myths and misconceptions” about direct listings).  Companies 

choosing a direct listing still select investment bankers, hold an organizational 

meeting, and prepare a registration statement.  Id.  The process of a direct 

listing is unlike a traditional IPO in that it allows a company to “go public” 

through the resale of shares already held by company employees, executives, 

and pre-IPO investors.  Id.  Because these shares previously existed, they are 

not subject to the typical “lock-up period” of 90-180 days—meaning registered 

and unregistered shares simultaneously become publicly tradeable.  See Pirani, 

445 F. Supp. 3d at 379.  While direct listings are not a vehicle for companies 

looking to receive new capital, it is an attractive model for those looking to 

avoid stock dilution and avoid the lockup period.  See generally id. 
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1. Direct listings are a new model unlike the transactions and 

traditional public offerings this Court has previously confronted. 

  
The Court should reverse the lower court and adopt the reasoning in 

Pirani, holding that purchasers in direct listings are exempt from the tracing 

requirement so enumerated in Barnes.  See Barnes, 373 F.2d at 271; Pirani, 

445 F. Supp. 3d at 381.  In Pirani, the court assessed standing in cases 

involving direct listings under Section 11 as a matter of first impression.  See 

Pirani, 445 F. Supp. 3d at 376, 378 (“[Defendant]’s direct listing on the NYSE is 

the result of a new regulatory development approved by the SEC in 2018.”).  

Looking to the lack of a “lock-up period” in direct listing, the court in Pirani 

noted that the simultaneous release of registered and unregistered shares 

creates a fundamentally new issue where the shares are impossible to trace 

beginning on the very first day they are listed.  Because this was a matter of 

first impression, the court proceeded with a full statutory and case law analysis 

to determine whether a broader interpretation should apply.  See id. at 379-80; 

see also Barnes, 373 F.2d at 271.  The court held that there was good reason 

to apply the broader interpretation and allow an exception to the tracing 

requirement in direct listings.  See Pirani, 445 F. Supp. 3d at 380.  The court 

reasoned that the tracing requirement in this case would completely preclude 

an entire class of plaintiffs from obtaining relief, which would “completely 

obviate the remedial penalties” of Section 11 intended by Congress.  Id. 

Here, should the Court uphold Judge Friendly’s tracing requirement, the 

Court should create an exception in the case of direct listings.  See Barnes, 373 

F.3d at 271 (noting that adopting a broad interpretation of “such security” is 
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possible when there is “good reason” to do so).  The nature of direct listings 

differs from traditional IPOs in that both the registered and unregistered shares 

enter the market at the same time, meaning that purchasers in this case are 

unable to trace their shares to a registration statement starting from the very 

first day of trading.  See Pirani, 445 F. Supp. 3d at 377.  Upholding the tracing 

requirement in direct listings would frustrate Congress’s intent by precluding 

an entire class of plaintiffs from obtaining relief.  See id. at 380.  See generally 

United States v. Am. Trucking Ass’n, 310 U.S. at 543 (encouraging courts to 

avoid statutory constructions that yield absurd results).  Where Judge Friendly 

acknowledged the equal validity of two possible interpretations of the tracing 

requirement, the sui generis nature of direct listings presents precisely the 

“good reason” for adopting the broader interpretation. 

2. A narrow tracing requirement, when applied to direct listings, 
leaves purchasers without remedy and eviscerates the purpose of 

the Securities Act. 
 
In order for the direct listing to operate as a truly efficient vehicle for 

companies looking to enter the public market, it must also provide the same 

legal protections to purchasers as those associated with a traditional IPO.  In 

the aftermath of the Great Depression, the Securities Act arose from a lengthy 

and highly publicized investigation into stock market practices.  See 

Tcherepnin, 389 U.S. 332, 336 n. 10 (noting investigative work of Senate 

Committee on Banking and Currency).  With the goal of ensuring that 

purchasers be both informed and protected, this Court has repeatedly 

emphasized the Securities Act’s remedial policy that “affording broad protection 

to investors is not to be thwarted by unrealistic and irrelevant formulae.”  See 
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SEC v. W. J. Howey Co., 328 U.S. 293, 299, 301 (1946) (reasoning Securities 

Act’s inclusion of “investment contract” in security definition “embodies a 

flexible rather than a static principle”); see also SEC v. C. M. Joiner Corp., 320 

U.S. 344, 351 (1943) (noting “reach of the Act does not stop with the obvious 

and commonplace”).  Perhaps influenced by a fear that unworkable 

interpretations of the Securities Act would lead to untenable results, the 

American Law Institute’s model code2 included the elimination of the tracing 

requirement—evidencing that securities experts support a broader scope of 

protections for investors.  See Pirani, 445 F. Supp. 3d at 378 n.8.  

Here, the Pension Fund purchased seven million shares of Horizons’s 

stock just four days after trading commenced.  When it purchased these 

shares, it bought at a time when both registered and unregistered Horizons’s 

shares entered the market—making it virtually impossible to distinguish 

unregistered shares from those simultaneously released pursuant to the 

registration statement.  When the SEC approved the direct listing as a means 

for companies to enter the public market for the first time, it surely did not 

intend for purchasers like the Pension Fund to be stranded without a means of 

remedy in the event of misstatement, omission, or fraud3.  If the Court 

 
2 The model code for comprehensive reform included eliminating the tracing requirement by 
giving “a right of action to a person who proves—(1) that, in the case of an offering statement, 
he bought a security of a class covered by the offering statement after its effectiveness; or (2) 
that, in the case of a registration statement or report, he bought or sold a security of the 
registrant after the effectiveness of the registration statement or the filing of the report.” Fed. 
Sec. Code § 1704(c)(2) (Am. Law Inst. 1980). 
3 On Dec. 22, 2020 the SEC approved rules proposed by the NYSE that allow a primary offering 
in conjunction with a direct listing, making direct listings an even more attractive option for 
companies. This exacerbates the immediate public need for protection with regard to Section 
11 standing. See Comm’r Elad Roisman, Statement on the NYSE Primary Direct Listing Proposal, 
SEC.gov (Dec. 22, 2020) https://www.sec.gov/news/public-statement/roisman-listings-2020-
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continues to take a narrow reading of the tracing requirement as it pertains to 

direct listings, precedent will ensure that companies view direct listings as 

protective cover from due diligence—providing a “blueprint” to evade Section 11 

liability despite any errors as they enter the public market. 

II. THATCHER LYON IS LIABLE UNDER SECTION 11 OF THE SECURITIES 
ACT BECAUSE IT FUNCTIONED, IN SUBSTANCE, AS AN 
UNDERWRITER. 
 
Certain activities, such as a firm commitment offering in which the 

persons who have purchased from the issuer with a view to the distribution of 

the securities are identified as “underwriters” in the registration statement and 

prospectus, are clearly within the scope of Section 2(a)(11)’s underwriter 

definition.  See McFarland v. Memorex Corp., 493 F. Supp. 631, 645 (N.D. Cal. 

1980).  No cases from this Court, however, support Respondents’ interpretation 

of the scope of Section 2(a)(11) with respect to offering or selling for an issuer in 

connection with the distribution of securities, or directly or indirectly 

participating in any such undertaking.  In addition, based on the “but for” 

standard established by lower courts, Thatcher Lyon acted as a statutory 

underwriter in this case because its involvement was “necessary to the 

distribution of securities.”  See Harden v. Raffensperger, Hughes & Co., Inc., 65 

F. 3d 1392, 1400 (7th Cir. 1995) (quoting SEC v. Holschuh, 694 F. 2d 130, 139 

n.13 (7th Cir. 1982)).  Furthermore, even if this Court finds the but for 

standard unpersuasive, Thatcher Lyon acted as a statutory underwriter based 

on the “indicia of underwriters” established by lower courts because it 

 
12-22; Order Setting Aside Action by Delegated Authority and Approving a Proposed Rule 
Change, Securities Act Release No. 34-90768, File No. SR-NYSE-2019-67 (Dec. 22, 2020) 
https://www.sec.gov/rules/other/2020/34-90768.pdf.     
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controlled the content of the Resale Registration Statement and prospectus; 

evaluated Horizons’s financial condition; marketed Horizons’s shares to the 

public; and structured the offering during efforts to distribute shares to 

investors.  See In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 179, 

183 (2d Cir. 2011); New Jersey Carpenters Vacation Fund v. Royal Bank of 

Scotland Group, PLC, 720 Fed. Supp. 2d 254, 263 (S.D.N.Y. 2010); McFarland, 

493 F. Supp. at 646. 

Section 11 liability applies jointly and severally to issuers, signers, 

directors, experts, and underwriters.  See 15 U.S.C. § 77k(a); 15 U.S.C. § 

77k(f); Straus v. Holiday Inns, Inc., 460 F. Supp. 729, 732 (S.D.N.Y. 1978).  

Section 2(a)(11) defines “underwriter” as “any person who”: (1) “has purchased 

from an issuer with a view to . . . the distribution of any security,” (2) “offers or 

sells for an issuer in connection with [] the distribution of any security,” or (3) 

“participates or has a direct or indirect participation in any such undertaking, 

or participates or has a participation in the direct or indirect underwriting of 

any such undertaking.”  15 U.S.C. § 77b(a)(11).  Thus, for purposes of Section 

11 liability, activities beyond the literal meaning of underwriting4 are within the 

scope of the statute5. 

 
4 Underwrite: to agree to purchase (something, such as security issue) usually on a fixed date 
at a fixed price with a view to public distribution.  Underwrite, MERRIAM-WEBSTER.COM, 
https://www.merriam-webster.com/dictionary/underwrite (last visited Jan. 18, 2021). 
5 The Conference Report accompanying the Act notes: 

The House bill (sec. 2(11)) and the Senate amendment contained differences as 
to the definition of the term “underwriter” as used in the act.  The substitute 
amends the definition of underwriter contained in the House bill so as to make 
clear that a person merely furnishing an underwriter money to enable him to 
enter into an underwriting agreement is not an underwriter.  Persons, however, 
who participate in any underwriting transaction or who have a direct or indirect 
participation in such a transaction are deemed to be underwriters.  The test is 
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A. Thatcher Lyon Acted As A Statutory Underwriter Because It Engaged 
In Steps Necessary To The Distribution Of Horizons’s Shares. 

 
In determining what constitutes offering or selling for an issuer in 

connection with the distribution of any security, courts take a substance over 

form approach.  See SEC v. Chinese Consol. Benevolent Soc’y, 120 F.2d 738, 

740-41 (2d Cir. 1941); see also W. J. Howey Co., 328 U.S. at 298-99, 301 

(striking down formalism in the interpretation of the Securities Act).  In 

Chinese Consol., for example, the court held that the defendant satisfied the 

second prong of the statutory underwriter definition because it “engaged in 

steps necessary to the distribution of security issues.”  Id. at 741.  These steps 

included “mass meetings, advertising in newspapers distributed through the 

mails, and personal appeals” encouraging members of Chinese communities to 

buy bonds recently issued by the Republic of China.  Id. at 739.  The defendant 

also offered to accept funds from prospective purchasers as their agent for 

delivery to the Bank of China—collecting over $600,000 together with bond 

purchase applications—and when the Bank of China returned the bonds by 

mail to the purchasers, some return addresses were in care of the defendant at 

its headquarters.  Id.  The court held that although there was “no contractual 

arrangement or even understanding” between the Chinese government and the 

defendant, the defendant “acted as an underwriter” because “a series of events 

 
one of participation in the underwriting undertaking rather than that of a mere 
interest in it.   

H.R. REP. NO. 73-152, at 24 (1933) (Conf. Rep.) (emphasis added).  This amendment added the 
so-called “‘participation’ clause” to Section 2(a)’s definition of the term “underwriter.”  See 
McFarland, 493 F. Supp. at 645.    
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were set in motion by the solicitation of offers to buy . . . which culminated in a 

distribution that was initiated by the defendant.”  Id. at 740-41. 

Similarly, in Harden, the court held that Raffensperger, Hughes & Co. 

(“Raffensperger”) was a statutory underwriter because “[i]ts role as qualified 

independent underwriter was ‘necessary to the distribution of [the Firstmark] 

securities.’”  Harden, 65 F. 3d at 1401 (alteration in original) (quoting 

Holschuh, 694 F. 2d at 139 n.13).  Raffensperger was retained, in relation to a 

short-term note offering by Firstmark Corporation (“Firstmark”), “to 

recommend the minimum yield rate . . . and to assist in preparing the 

registration statement.”  Id. at 1394-95.  Although Firstmark was required, 

pursuant to financial industry regulations, to retain a qualified independent 

underwriter (“QIU”) to perform these tasks, the court first considered whether 

Raffensperger’s actions made it a statutory underwriter the QIU requirement 

notwithstanding6.  See id. at 1395, 1400.  While the court framed its analysis 

under the third prong of the statutory underwriter definition—asking whether 

Raffensperger participated, directly or indirectly, in “the offer or sale of the 

notes in connection with their distribution”—it grounded its holding and 

reasoning in Chinese Consol.  Id. at 1400-01.  Indeed, the court invoked 

Holschuh, 694 F. 2d at 139 n.13 (“A prior decision of this circuit, Securities and 

Exchange Commission v. Van Horn, 371 F.2d 181, 188 (7th Cir.1966), suggests 

that the term ‘underwriter’ is broad enough to encompass all persons who 

 
6 As explained by the court, “NASD [National Association of Securities Dealers] rules prohibited 
Firstmark from using an affiliated company as its underwriter without first retaining an 
independent company known as a ‘qualified independent underwriter’ to perform due diligence 
on the registration statement and to recommend a minimum yield.”  Harden, 65 F. 3d at 1395.    
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engage in steps necessary to the distribution of securities.”), which itself refers 

to Van Horn, 371 F. 2d at 188.  Van Horn—in which the meaning of Section 

2(a)(11)’s participation clause was relevant to the resolution of a Section 5 

claim against the defendant, who claimed the Section 4 registration exemption 

for persons other than an underwriter—in turn relied on Chinese Consol.  Van 

Horn, 371 F. 2d at 188.  

Taking Chinese Consol. and Harden together, a plain reading of both 

courts’ emphasis on steps or participation “necessary to the distribution” of 

securities indicates a “but for” standard with respect to satisfying the second 

prong of the statutory underwriter definition.  That is, any person who engages 

in steps that are, or plays a role that is, a but for cause in the series of events 

leading to the distribution of securities is a statutory underwriter. 

1. Thatcher Lyon’s role in Investor Day was necessary to the 

distribution of Horizons’s shares. 
   
Looking at the substance of Thatcher Lyon’s actions, the entity qualifies 

as an underwriter under the second prong enumerated in Section 2(a)(11) 

where it engaged in steps necessary to Horizons’s direct listing.  As in Harden, 

where the court found Raffensperger to be a statutory underwriter given its role 

as a QIU was necessary to the distribution of notes, the Investor Day materials 

prepared by Thatcher Lyon were a central pre-requisite to attracting potential 

investors in the direct listing.  See Harden, 65 F. 3d at 1401.  Because an 

Investor Day in many aspects mirrors a “road show” conducted in a traditional 

IPO, but for the materials prepared by Thatcher Lyon, Horizons senior 

executives would not have been able to attract investors.  Like in Chinese 
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Consolidated, where the defendant participated in continuous solicitation of 

investors, the Investor Day coordinated by Thatcher Lyon was livestreamed to 

approximately 8,000 individuals—an audience equal, if not significantly 

greater, than that reached by underwriters using a roadshow or book-building 

vehicle to price set and increase enthusiasm around an IPO.  See Chinese 

Consol., 120 F.2d at 741. 

Where Respondents might argue that the Investor Day was not 

necessary—as it did not pertain to the issuing of new shares into the market—

a holding following that logic fails to recognize the reality of how direct listings 

are utilized by companies as an alternate means for going public.  Just as in a 

road show, an investor day is the essential tool used by companies to attract 

potential investors in their public offering.  Thus, the materials prepared by 

Thatcher Lyon for the Investor Day livestream should be viewed as the vital 

conduit through which Horizons executives were able to reach shares 

purchasers.  Similar to a playwright providing a script for actors to speak in a 

production, Thatcher Lyon provided the requisite materials for Horizons senior 

executives to use during the Investor Day livestream.  To view the materials 

prepared by Thatcher Lyon as any less necessary to the eventual distribution of 

shares to the Pension Fund—simply because the parties chose not to call them 

underwriters—would be to ignore the critical substance of its role in the direct 

listing.   
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2. Thatcher Lyon’s role in establishing the opening trading price 
was necessary to the distribution of Horizons’s shares.  

  
Further, where the lower court majority described Thatcher Lyon’s 

actions as “unlike the direct participation of underwriters in a traditional IPO,” 

this fails to account for the entity’s critical and direct roles in drafting the 

Resale Registration Statement and consulting with the DMM to set the price of 

the securities.  The NYSE rules require an independent financial advisor to 

confer with the DMM prior to a direct listing—the last concrete step prior to the 

public offering.  See Notice of Filing of Amendment No. 3 and Order Granting 

Accelerated Approval of Proposed Rule Change, Exchange Act Release No. 

34,82627, 118 SEC Docket 3499 (Feb. 2, 2018).  As it stands, the lower court 

would have it that financial advisors in a direct listing would participate in 

steps necessary to the eventual offering of securities without being held to the 

standard of due diligence required under the Securities Act.  See W. J. Howey 

Co., 328 U.S. at 301 (noting statutory policy of “affording broad protection to 

investors”).  Similar to the QIU role analyzed in Harden, the role of financial 

advisors in direct listings was not known to Congress at the time when it 

passed the Securities Act.  See Harden, 65 F.3d at 1403.  However, just as the 

court in Harden astutely reasoned that a QIU fit within the purview of Section 

2(a)(11) because it fulfilled a critical function at the heart of the Securities 

Act—“protection of the investing public”—so too should this Court hold 

Thatcher Lyon was in a position to realize that protective goal. 
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B. Thatcher Lyon Acted As A Statutory Underwriter Because It 
Participated In Horizons’s Direct Listing.  

 
A review of decisions construing the meaning of Section 2(a)(11) reveals 

another path to classification as a statutory underwriter under either the 

second or third prongs of the statute: “indicia of underwriters.”  See McFarland, 

493 F. Supp. at 646.  Indicia of underwriters are objective factors which, under 

the circumstances, give rise to a person being deemed a statutory underwriter.  

These factors include whether the person: sold or aided in selling securities to 

the public, including marketing the securities and participating in road shows, 

see New Jersey Carpenters Vacation Fund, 720 Fed. Supp. 2d at 263, see also 

McFarland, 493 F. Supp. at 646; held themselves out as having evaluated or 

investigated the issuer’s financial condition prior to the offering, see In re Refco, 

Inc. Sec. Litig., 503 F. Supp. 2d at 629; see also McFarland, 493 F. Supp. at 

646; exercised control over the content of the registration statement or assisted 

in its preparation, see Harden, 65 F.3d at 1395; see also McFarland, 493 F. 

Supp. at 646; or assisted in structuring the offering, particularly where 

“traditional” underwriters were not involved and the structuring occurred 

during efforts to disperse the offering to investors.  See In re Lehman Bros. 

Mortg.-Backed Sec. Litig., 650 F.3d at 179, 183 (distinguishing Harden and 

holding that ratings agencies who assisted with structuring the offering were 

not statutory underwriters because other “traditional” underwriters were 

involved, and the structuring “occurred during the initial stages of 

securitization”).   
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Notably, while some courts have required indicia that the person in 

question played a role essential—as opposed to merely facilitative—to the 

actual distribution of the securities, see In re Lehman Bros. Mortg.-Backed Sec. 

Litig., 650 F.3d at 177-78, this construction of the statute ignores Congress’s 

clear intent that statutory underwriter status attach to any person who 

participates directly or indirectly: “Persons . . . who participate in any 

underwriting transaction or who have a direct or indirect participation in such 

a transaction are deemed to be underwriters.”  H.R. REP. NO. 73-152, at 24 

(1933) (Conf. Rep.) (emphasis added).  Indeed, a fair interpretation of the 

statute’s participation clause is that it includes persons whose roles are 

facilitative to the distribution of securities.  Moreover, this Court has 

“interpreted broadly the phrases ‘participate in’ and ‘participation’” in Section 

2(a)(11).  Harden, 65 F. 3d at 1400.  This Court has also acknowledged that 

Congress expressly created “collateral participant liability” with Section 11.  

See Pinter v. Dahl, 486 U.S. 622, 650 & n.26 (1988) (noting when Congress 

wished to create liability for “mere participation” it had “little trouble doing so”). 

1. The rules of statutory construction and the addition of the 

participation clause to Section 2(a)(11) require that the statutory 
underwriter definition be applied based on the substance of the 
person’s actions rather than their form. 
  

Deciding that Thatcher Lyon acted as a statutory underwriter is 

consistent with fundamental principles of statutory construction and comports 

with Congress’s intent to include as underwriters those parties who participate 

in the distribution of shares to the public.  This Court has previously held, in 

harmony with the rules of statutory construction, that the Securities Act 
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should be read as a whole, and the definitions should be read in manner that 

does not cause other sections to conflict with one another.  See, e.g., Gustafson 

v. Alloyd Co., Inc., 513 U.S. 561, 570 (1995) (determining that the term 

“prospectus” has the same meaning in both Section 10 and Section 12 of the 

Act).  Notably, Section 11 includes liable as a director a “person performing 

similar functions,” and liable as an expert “any person whose profession gives 

authority to a statement made by him.”  15 U.S.C. §§ 77k(a)(2), (3) and (4).  

Thus, reading Section 2(a)(11) and Section 11 together, it is apparent that 

whether a person acted as an underwriter should be based on a functional 

analysis of the person’s actions in relation to the issuer and the offering.  

Moreover, Congress made clear its intent that the underwriter determination be 

grounded in substance rather than form when it acted to amend the statutory 

underwriter definition to include the participation clause.  Indeed, the 

Securities Act’s Conference Report stresses that the key test is participation, 

direct or indirect, in an underwriting transaction.  See H.R. REP. NO. 73-152, at 

24 (1933).  

2. Drafting the Resale Registration Statement and prospectus, 
evaluating Horizons’s financial condition, marketing Horizons’s 

shares to the public, and establishing Horizons’s opening trading 
price was participation essential to the direct listing.  

 
Despite the patina applied to the contrary, Thatcher Lyon’s participation 

in Horizons’s offering was in substance statutory underwriting.  In fact, 

Thatcher Lyon participated more substantively in Horizons’s offering than 

Raffensperger participated in the note offering in the Harden case.  While 

Raffensperger merely assisted in preparing the registration statement and 
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recommended the notes’ minimum yield rate, Thatcher Lyon helped draft the 

Resale Registration Statement, prospectus, and materials used at Investor Day.  

In addition, Thatcher Lyon reviewed Horizons’s financial statements, physical 

plant, ongoing business operations, and contingent liabilities.  Finally, 

Thatcher Lyon, without coordinating with Horizons, consulted with the DMM 

regarding the opening trading price, including providing information 

unavailable to the DMM.  Indeed, Thatcher Lyon played an integral role in 

setting the opening trading price, which, like a note’s minimum yield rate, is 

structuring that is essential to the offering.  Moreover, this structuring was 

only one step removed from the shares’ distribution to investors.  In sum, 

Thatcher Lyon’s participation in Horizons’s direct listing satisfied many of the 

indicia of underwriters that give rise to Section 11 liability as a statutory 

underwriter: controlling the content of the registration statement; investigating 

the issuer’s financial condition; marketing the securities to the public; and 

structuring the offering during efforts to distribute securities to investors.  

Thus, even if this Court decides Thatcher Lyon did not engage in steps 

necessary to the distribution of Horizons’s share, it certainly was a direct and 

essential participant and within the scope of persons Congress intended to be 

subject to liability as statutory underwriters.         

Respondents may point to Raffensperger’s QIU status as reason to 

distinguish Harden from this case, but this argument is unavailing.  As an 

initial matter, the Harden court’s holding rested on two independent grounds: 

(1) Raffensperger’s role as a QIU (i.e., the substance of its actions), and (2) 

Raffensperger’s responsibilities as a QIU (i.e., the risks it assumed when it 
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agreed to act as Firstmark’s QIU)7.  See Harden, 65 F. 3d at 1401, 1403.  

Further, while absent the QIU requirement Firstmark may have relied 

exclusively on an affiliated underwriter, in this case there were no other 

underwriters involved, traditional or otherwise.  While this factor may appear 

innocuous at first blush, in this case it should not be overlooked.  Maxfield is 

an entrepreneur with expertise in neuroscience, not finance.  Nor do his 

confidants, Robbins and Stowe, have particular expertise in direct listing 

transactions.  On the other hand, Thatcher Lyon is an experienced investment 

bank with a reputation for capital markets transactions.  Accordingly, the fact 

that no other investment banks participated in the direct listing is significant 

because it made Thatcher Lyon’s role that much more essential to the offering.  

That is, while Horizons was the ultimate decision maker, its decisions were 

guided by Thatcher Lyon’s subject matter expertise and advice, which fueled 

the direct listing transaction.  

3. The mere mention of Thatcher Lyon’s name in the Resale 
Registration Statement and prospectus, even to disclaim 
involvement, gave the direct listing credibility.  

      
Where, as here, the person in question has evaluated the issuer’s 

“financial condition prior to the public offering or . . . exercised control over the 

content of the registration statement[,]” that person is a statutory underwriter. 

See McFarland, 493 F. Supp. at 646.  While Respondents may point to the 

Resale Registration Statement and prospectus specifically stating that Thatcher 

Lyon was not acting as an underwriter, the mere mention of Thatcher Lyon’s 

 
7 As to the second basis for its holding, the court determined that Raffensperger as QIU 
voluntarily and explicitly assumed Section 11 liability because of NASD and SEC rules and 
interpretations that Section 11 liability applied to QIUs.  See Harden, 65 F. 3d at 1401-03.      
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name, given its reputation, may have caused these documents’ users and 

readers to instead believe that Thatcher Lyon was holding itself out to the 

public as a professional who had evaluated Horizons’s financial condition.  

Indeed, while Regulation S-K requires the issuer to disclose certain information 

regarding underwriters, experts, and counsel, there is no requirement to 

disclose parties who are not acting as underwriters.  See 17 C.F.R. §§ 229.508-

229.509 (2020).  Thus, just as attempting to conceal public information can 

paradoxically increase its exposure8, so too did the presence of Thatcher Lyon’s 

name on the Resale Registration Statement and prospectus give the direct 

listing the imprimatur of Thatcher Lyon as an underwriter. 

4. Public policy weighs in favor of holding that Thatcher Lyon acted 
as a statutory underwriter.  
  

Finally, as a matter of public policy, the Securities Act’s remedial 

purpose is best served by construing broadly the definition of underwriter.  

Apart from being consistent with congressional intent, SEC v. Lybrand, 200 F. 

Supp. 2d 384, 393 (S.D.N.Y. 2002), a broad reading of “underwriter” would 

more faithfully fulfill the Securities Act’s purpose to protect the investing 

public, because more persons would be brought within the scope of Section 11.  

While Thatcher Lyon may argue that this expansion will chill the market for 

investment banks and other financial advisors willing to provide services that 

make them statutory underwriters, or result in increased professional service 

fees commensurate with the increased liability exposure, ultimately the reach 

 
8 This phenomenon has been labeled the “Streisand effect.”  Words We're Watching: 'Streisand 
Effect,' MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/words-at-play/words-were-
watching-streisand-effect-barbra (last accessed Feb. 7, 2021).   
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of Section 2(a)(11) is cabined by the Section 11(b)(3) due diligence defense.  In 

other words, a broad reading of “underwriter” simply incentivizes investment 

banks and other financial advisors to exercise due care in assisting their 

clients in relation to public offerings, an outcome that serves both them and 

the investing public. 

CONCLUSION 

 For the reasons stated herein, Petitioners respectfully request that this 

Court reverse the lower court and hold that (1) the purchasers of shares in a 

direct listing have standing under Section 11 of the Securities Act, and (2) 

investment bankers acting as financial advisors in a direct listing are statutory 

underwriters for purposes of Section 11 liability. 

 

 

Respectfully Submitted, 

_______________________/s/ 

 
Team No. P04 

Counsel of Record for Petitioners 
 
 
 
 
 
 
 

 
 



P04 

31 
 

APPENDIX 
 
15 U.S.C. § 77k(a) (2018): 
 
In case any part of the registration statement, when such part became effective, 
contained an untrue statement of a material fact or omitted to state a material 
fact required to be stated therein or necessary to make the statements therein 
not misleading, any person acquiring such security (unless it is proved that at 
the time of such acquisition he knew of such untruth or omission) may, either 
at law or in equity, in any court of competent jurisdiction, sue— 
       (1) every person who signed the registration statement; 
       (2) every person who was a director of (or person performing similar           

functions) or partner in the issuer at the time of the filing of the part of the 
registration statement with respect to which his liability is asserted; 

       (3) every person who, with his consent, is named in the registration 
statement as being or about to become a director, person performing similar 
functions, or partner; 

       (4) every accountant, engineer, or appraiser, or any person whose 
profession gives authority to a statement made by him, who has with his 
consent been named as having prepared or certified any part of the 
registration statement, or as having prepared or certified any report or 
valuation which is used in connection with the registration statement, with 
respect to the statement in such registration statement, report, or valuation, 
which purports to have been prepared or certified by him; 

       (5) every underwriter with respect to such security. 
  
 
15 U.S.C. § 77b(a)(11) (2018): 
  
The term "underwriter" means any person who has purchased from an issuer 
with a view to, or offers or sells for an issuer in connection with, the 
distribution of any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates or has a participation in 
the direct or indirect underwriting of any such undertaking; but such term 
shall not include a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distributors' or 
sellers' commission. As used in this paragraph the term "issuer" shall include, 
in addition to an issuer, any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect common control 
with the issuer. 
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