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QUESTIONS PRESENTED 

I. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act of 

1933 even though they cannot trace their purchased shares to a 

registration statement. 

 

II. Whether Thatcher Lyon, acting as a “financial advisor” in the direct 

listing transaction, was a statutory underwriter.   

 

 



1 

BACKGROUND 

I. Statement of Facts 

In 2014, Peter Maxfield graduated from Stanford University and founded 

Horizons, Inc. (“Horizons”), a medical technology company that aspired to 

develop systems to treat and monitor cognitive problems ranging from attention 

difficulties in children to conditions as serious as short-term memory and 

early-stage dementia. and Thatcher Lyon. Over the course of the next several 

years, Horizons raised multiple rounds of funding from a variety of private 

investors, transforming its initially modest technology development and 

production facilities into a highly successful venture. 

  During the period from December 2014 through May 2018, Horizons 

experienced rapid growth as expanded and develop its plan to market and 

advance technology for treating early-stage dementia. During that period, 

Horizons raised further rounds of private capital, and relied heavily on stock 

grants to employees to continue rapid growth and develop cutting-edge 

technology for treating early-stage dementia. 

 In May of 2018, Horizons’ management began considering options to take 

the company public and retained Whitmore Davis as counsel along with the 

investment bank, Thatcher Lyon, as a financial advisor. On June 2, 2018, 

Respondents, Horizons, Inc. and Thatcher Lyon, met with Robert Folk, a senior 

capital markets attorney at Whitmore Davis, to discuss options for taking the 

company public. During the discussions, Mr. Folk initially suggested a 

traditional initial public offering (“IPO”). However, in light of the need to provide 



Team No. _R04_ 
 

2 

liquidity to employees who had been paid in shares of then-illiquid stock, and 

early investors, Mr. Folk recommended a direct listing.  

A direct listing would allow early investors and employees who had been 

compensated with valuable – but as of yet illiquid – stock an opportunity to 

their shares directly on the open market. On June 15, 2018, Mr. Folk and 

Lawrence Forbes, a senior partner at Thatcher Lyon, led a presentation to 

Horizons’ senior management describing the direct listing approach and how it 

differed from a traditional IPO. Mr. Folk and Mr. Forbes explained that one of 

the key differences between the listing approaches is the role of an investment 

bank in the respective transactions. In a traditional IPO investment banks act 

as underwriters, playing a critical role in the pricing and distribution of the 

stock. In a direct listing, however, a “financial advisor” is hired to help prepare 

the Registration Statement and prospectus. Although this “financial advisor” is 

often an investment bank, the financial advisor does not to assist in the 

distribution of the stock, and the role is distinct from that of an underwriter. 

Thus, at the meeting, Mr. Folk and Mr. Forbes explained that in a 

traditional IPO underwriters first assist in the preparation and filing of a 

registration statement with the SEC. Then, the underwriters spend weeks 

meeting with investors to gauge interest and build a “book” of investors who 

might purchase the stock. After this “book building” roadshow, the 

underwriters execute the IPO for the issuer at a price agreed upon by the 

issuer and underwriter, which is largely informed by the information collected 

during the “book building” process. Once the registration statement becomes 

effective, the underwriters purchase the offered shares from the issuer at a 
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discount and then immediately resell the shares (at the set IPO price) to the 

investors the underwriter had previously met with. The underwriters are able 

to keep the “spread” between the discounted purchase price it received from 

the issuer and the price at which it sells the shares to investors as their fee.1 

Mr. Frank and Mr. Lawrence made clear that in a direct listing the 

investment bank is employed in an entirely different function. As a “financial 

advisor,”2 the investment bank does not engage in “book building” and does not 

meet with investors to gauge interest or potential prices. Instead, the financial 

advisor would simply assist in the preparation of the registration statement, 

prospectus, and other materials. Thus, instead of organizing a roadshow, the 

financial advisor would organize a live streamed “Investor Day” to be hosted by 

Horizons’ executives. Although the financial advisor would draft materials for 

the Investor Day, the presentations would be handled entirely by Horizons’ 

executives. 

The final distinction that Mr. Frank and Mr. Lawrence emphasized was 

that pricing would not be coordinated between the issuer and investment bank 

in a direct listing. Instead, the financial advisor would consult with the NYSE 

Designated Market Maker3 to determine the price, and the financial advisor 

would serve as the Designated Market Maker’s only point of contact prior to the 

opening trades, removing the issuer from the price-setting process altogether. 

 
1 The spread is typically around 7-10% of the initial public offering’s value. See 1 Louis Loss, et 
al., Securities Regulation 2.A.2 (6th Edition 2018). 
2 See Notice of Filing of Amendment No. 3 and Order Granting Accelerated Approval of 
Proposed Rule Change, Exchange Act Release No. 34,82627, 118 SEC Docket 3499 (Feb. 2, 
2018). 
3 NYSE rules require a company engaged in a direct listing transaction to appoint an 

independent financial advisor to confer with a Designated Market Maker. See id. 
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Shortly after the meeting, Horizons hired Thatcher Lyon to serve as the 

financial advisor and Whitmore Davis to serve as counsel for a proposed direct 

listing. Thatcher Lyon and Whitmore Davis conducted due diligence and 

drafted the resale registration statement (the “Registration Statement”), the 

prospectus, and materials for Horizons’ executives to use at the upcoming 

Investor Day. On September 15, 2018, Horizons confidentially filed the 

Registration Statement and draft prospectus with the SEC. The Registration 

Statement and prospectus explicitly stated that Thatcher Lyon was not acting 

as an underwriter, and at no point in the process did Thatcher Lyon engage in 

a roadshow, directly and consistently interact with investors, or build an 

investor book.  

At the time of filing, Horizons had roughly 132,581,994 shares 

outstanding. 83,526,656 of those shares were registered under the Registration 

Statement, with 49,055,338 shares exempt from registration.4 Following this 

confidential filing, on November 10, 2018, Horizons hosted its live-streamed 

Investor Day, which was virtually attended by approximately 8,000 people. 

Prior to the SEC declaring the Registration Statement effective on January 10, 

2019, the NYSE Designated Market Maker consulted with Horizons’ financial 

advisor, Thatcher Lyon, to help establish a reference price to use for setting the 

opening price. On January 13, 2019, based on pre-listing selling, buying 

interest, and other factors provided by Horizon’s financial advisor, the NYSE 

 
4 On September 15, 2018, the 83,526,656 shares registered were owned by affiliates or non-
affiliates who had purchased within the last year. The remaining 49,055,338 shares were held 
by non-affiliates for longer than one year, and therefore their sale was exempt from registration 
under Rule 144. 
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set the reference price for Horizons’ shares at $62. The next day the NYSE 

Designated Market Maker executed the opening trades at $67 according to 

established procedures. The Designated Market Maker never consulted with 

Horizons, Inc. 

Four days after shares of Horizons, Inc. began trading, the State of 

Fordham Firemen’s Pension Fund (the “Pension Fund”) purchased seven 

million shares of Horizons’ common stock at $68 per share. On July 8, 2019, 

Horizons published a press release, which detailed the results of a study 

conducted by Oxbridge University Medical Research Institute. The Oxbridge 

study found that Horizons’ technology for treating early-stage dementia was 

associated with brain cancer in 13% of patients receiving treatment with the 

technology. That same day the Horizons, Inc. share price dropped from $73 to 

$37 per share. The day after the decline, July 9, 2019, the Pension Fund sold 

its shares of Horizons, Inc. at $38 per share. This lawsuit followed. 

II. Procedural History 

Petitioners filed this putative class action on July 16, 2019 against 

Respondents, Horizons, Inc. and Thatcher Lyon, in the District Court for the 

District of Fordham. Petitioners, the State of Fordham Firemen’s Pension Fund, 

were shareholders of Horizons, Inc., during the period from January 14, 2019 

and July 8, 2019 and filed this action on behalf of all purchasers of the 

common stock of Horizons, Inc. during that period.  

Petitioners’ complaint alleged that Horizons issued shares of common 

stock pursuant to a defective registration statement in violation of Section 11 of 

the Securities Act of 1933 (the “Securities Act”). See 15 U.S.C. §§ 77a, 77k. 
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Petitioners claimed that Horizons’ Registration Statement contained material 

misstatements or omissions and that they were entitled to damages in 

accordance with Section 11(e) as a result of the decline in value of the Horizon 

shares leading up to the Pension Fund’s sale of Horizons, Inc. shares on July 

9, 2019. 15 U.S.C. § 77k(e) 

Petitioners seek to hold Horizons liable as an issuer and allege that 

Horizons’ Financial Advisor, Thatcher Lyon, may be held liable as an 

underwriter under Section 11(a), notwithstanding the fact that Thatcher Lyon 

did not promote the stock, participate in a roadshow, or build a “book” to 

facilitate the sale of shares. 15 U.S.C. § 77k(a). On July 28, 2019, Respondents 

filed Rule 12(b)(6) motions to dismiss for failure to state a claim upon which 

relief can be granted. See Fed. R. Civ. P. 12(b)(6). Respondents motions were 

premised upon the fact that Petitioners lacked standing to bring a successful 

Section 11 claim because Petitioners could not trace their shares to Horizons’ 

effective Registration Statement. Additionally, Horizons’ financial advisor, 

Thatcher Lyon, separately moved to dismiss based upon the fact that it was not 

acting as an underwriter in the transaction and could not be held liable under 

Section 11(a) as a result. 15 U.S.C. § 77k(a). 

On November 30, 2019, the District Court denied Respondents motions 

to dismiss, finding that Petitioners had standing under Section 11 

notwithstanding the fact that Petitioners could not trace their shares to the 

Registration Statement. The District Court concluded that tracing should not 

be required in direct listing cases and further held that Thatcher Lyon activities 
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as a Horizons’ Financial Advisor were sufficient to qualify it as a statutory 

underwriter. The court thus concluded that Thatcher Lyon could be held liable 

under Section 11.  

This interlocutory appeal followed regarding two issues: (1) whether the 

District Court erred in holding that tracing was not required in direct listing 

cases, and (2) whether the District Court erred in finding that Thatcher Lyon 

was a statutory underwriter. The District Court certified the two issues 

pursuant to 28 U.S.C. § 1292(b). The Court of Appeals for the Fourteenth 

Circuit reviewed the District Court’s decision de novo, and reversed the 

decision of District Court, holding that (1) Petitioners are required to trace their 

shares even in the direct listing context, and (2) Thatcher Lyon’s actions as a 

financial advisor are not sufficient to subject it to liability as a statutory 

underwriter.  

On January 11, 2021, this Court granted a writ of certiorari to address 

two questions: (1) whether purchasers of shares of a class of stock issued in a 

direct listing have standing to bring a claim under Section 11 of the Securities 

Act of 1933 even though they cannot trace their purchased shares to a 

registration statement; and (2) whether investment bankers acting as financial 

advisors in a direct listing are statutory underwriters for purposes of Section 

11 liability. 
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ARGUMENT 

I. The Court of Appeals for the Fourteenth Circuit Correctly Held that 

Purchasers of Shares of a Class of Stock in a Direct Listing Do Not 

Have Standing to Bring a Claim Under Section 11 of the Securities 

Act of 1933 Because They Cannot Trace Their Purchased Shares to 

an Effective Registration Statement. 

The Court of Appeals for the Fourteenth Circuit correctly held that the 

Pension Fund lacked standing to bring a Section 11 claim due to its failure to 

trace its shares to an effective registration statement. Section 11 of the 

Securities Act of 1933 (the “Securities Act”) allows persons who have purchased 

a company’s stock to hold specific parties strictly liable for material 

misstatements or omissions in an effective registration statement. 15 U.S.C. § 

77k. The provision provides, in pertinent part, that: 

In case any part of the registration statement, when such part became 

effective, contained an untrue statement of a material fact or omitted to 

state a material fact required to be stated therein or necessary to make 

the statements therein not misleading, any person acquiring such 

security . . . may . . . sue . . . . 

Id. Since the Second Circuit’s 1967 decision Barnes v. Osofsky, 373 F.2d 269 

(2d Cir. 1967), a majority of circuit courts have held that plaintiffs must “trace” 

their shares to the defective registration statement in order to establish 

standing for a Section 11 claim. See, e.g. In re Century Aluminum Co. Sec. Litig., 

729 F.3d 1104, 1106 (9th Cir. 2013); APA Excelsior III L.P. v. Premiere Techs., 

Inc., 476 F.3d 1261, 1271 (11th Cir. 2007); Krim v. pcOrder.com, Inc., 402 F.3d 
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489, 496 (5th Cir. 2005); Lee v. Ernst & Young, LLP, 294 F.3d 969, 978 (8th 

Cir. 2002); Shapiro v. UJB Fin. Corp., 964 F.2d 272, 286 (3d Cir. 1992), cert. 

denied, 506 U.S. 934; Kirkwood v. Taylor, 590 F. Supp. 1375 (D. Minn. 1984), 

aff’d without op., 760 F.2d 272 (8th Cir. 1985). 

This Court has recognized that Section 11 utilizes strict liability to 

incentivize issuers and other parties to ensure that registration statements are 

accurate. See Herman & MacLean v. Huddleston, 459 U.S. 375, 381–82 (1983) 

(“The section was designed to assure compliance with the disclosure provisions 

of the Act by imposing a stringent standard of liability on the parties who play 

a direct role in a registered offering” (citations omitted)); see Ernst & Ernst v. 

Hochfelder 425 U.S. 185, 208 (1976) (noting that “[w]ithin the limits specified 

by § 11(e), the issuer of the securities is held absolutely liable for any damages 

resulting from such misstatement of omission”); see also Pinter v. Dahl, 486 

U.S. 622, 638 (1988) (noting that “[t]he registration requirements are 

the heart of the [Securities] Act”). Thus, Section 5 of the Securities Act makes it 

unlawful to sell a security “[u]nless a registration statement is in effect as to 

[that] security” or an exemption is applicable to such sale. 15 U.S.C. § 77e.  

Section 4 of the Securities Act provides for exemption from Section 5’s 

registration requirements, and the SEC has used its rulemaking authority to 

allow for the public resale of restricted securities under Rule 144. 15 U.S.C. § 

77d; 17 C.F.R. § 230.144. Under Rule 144, if certain conditions are met, 

securities may be sold to the public without being registered under an effective 

registration statement. 17 C.F.R. § 230.144 (among other things, exempting 

from registration shares held by non-affiliates for longer than one year). 
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a. This Court should affirm the ruling below because there is no 

split among the circuits regarding Section 11’s tracing 

requirement. 

After the Second Circuit decision in Barnes, the Section 11 tracing 

requirement was adopted in each circuit to address the issue. See, e.g. Shapiro, 

964 F.2d at 286; Kirkwood, 590 F. Supp. at 1377-78; In re Century Aluminum 

Co. Sec. Litig., 729 F.3d at 1106; APA Excelsior III L.P., 476 F.3d at 1271. Here, 

the appellate court correctly applied the decades of precedent that support the 

tracing requirement in spite of the recent ruling in Pirani v. Slack Techs., Inc., 

445 F. Supp. 3d 367, 377 (N.D. Cal. 2020), motion to certify appeal granted, No. 

19-CV-05857-SI, 2020 WL 7061035 (N.D. Cal. June 5, 2020). 

Although Pirani and the case at hand present a “case of first impression” 

in light of the relatively new use of direct listings as a means for companies to 

become publicly traded, the rise of direct listing transactions creates no legal 

hurdles that could not have been contemplated during the decades of 

transactions that preceded the current case. Id. Here, the district court 

“adopted the broader reading described in Barnes, holding that, in the context 

of direct listings, purchasers may have standing under Section 11 when they 

acquire a security of the same nature as the securities issued pursuant to a 

Resale Registration Statement.” Transcript at 14 (emphasis added). The circuit 

court correctly rejected the district court’s adoption of such a broad reading, as 

there is no basis to assume that Congress views the denial of standing in a 

narrow subset of direct listing cases as impermissibly limiting the reach of 

Section 11.  
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When the Second Circuit adopted a narrow reading of “such security” 

giving rise to the Section 11 tracing requirement, it was balancing the dramatic 

strength of the provision against the limits Congress sought to impose and 

reached its decision based on Section 11’s role in the overall statutory scheme. 

See Barnes, 373 F.2d at 272 (explaining that the two major purposes of the 

Securities Act of 1933 were “to provide full and fair disclosure” of the character 

of securities and “to prevent frauds in the sale thereof”) (citations omitted). As a 

result, the court opined that “it seems unlikely that the section developed to 

ensure proper disclosure in the registration statement was meant to provide a 

remedy for other than the particular shares registered.” Id.   

Thus, the requirement that a plaintiff “trace the lineage of their shares” 

to an effective registration statement was reasoned to achieve a result 

consistent with the overall statutory scheme. See id. at 271-72. While Barnes 

acknowledged that the result in such a case might seem accidental, the court 

concluded that deference to Congress was proper, noting that the appellants’ 

argument suggested “that the time may have come for Congress to reexamine 

[Sections 11 and 12] in light of thirty years’ experience, with a view to 

simplifying and coordinating [the provisions’] different and overlapping 

remedies.” Id. at 273. 
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b. This Court should affirm the ruling below because Rule 144’s 

function in the direct listing context does not present a “good 

reason” to depart from the narrow interpretation of “such 

security” adopted under Barnes. 

 When securities are sold publicly under a Rule 144 exemption, a 

“tracing” problem may arise where purchasers may not be able to trace their 

securities to an effective registration statement. See, e.g. Pirani, 445 F. Supp. 

3d at 379; In re Masstor Sys. Corp. Sec. Litig., No. C-84-20599-RPA, 1986 WL 

36310 (N.D. Cal. Mar. 27, 1986). The traceability problem is typically not 

associated with traditional IPOs, however, as underwriters choose to include 

contractual “lock-up” provisions, which prohibits security holders who could 

otherwise publicly sell their securities – including those held pursuant to Rule 

144 – from selling their securities on the open market for a designated period 

after the issuer’s initial public offering. See In re Facebook, Inc., IPO Sec. & 

Derivative Litig., 986 F. Supp. 2d 544, 546 (S.D.N.Y. 2014), aff'd sub 

nom. Lowinger v. Morgan Stanley & Co. LLC, 841 F.3d 122 (2d Cir. 2016). 

Notably, “[t]here is no legal requirement for lockup periods, but they are 

included in virtually every IPO agreement between the underwriter and issuer.” 

See Thomas Connor, Underpricing in the Initial Public Offering: A Solution for 

Severely Affected Issuers, 40 Sec. Reg. L. J. No. 4, Art. 3 n. 80 (Winter 2012) 

(citing Jordan et al., Venture Capital and IPO Lockup Expiration: An Empirical 

Analysis, 24 J. Fin. Res. 465, 468 (2001)). Nevertheless, lock-up periods 

prevent securities issued pursuant to an effective registration statement and 

securities exempt from registration under Rule 144 from entering the market 
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simultaneously. Cf. Pirani, 445 F. Supp. 3d at 379. Thus, prior to the end of 

the lock-up period, purchasers face no difficulty establishing standing under 

Section 11, as all available securities are traceable to an effective registration 

statement. See Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076, 1080 (9th 

Cir. 1999) (finding that plaintiffs easily establish Section 11 standing because 

“the only Dignity stock ever sold to the public was pursuant to the allegedly 

misleading registration statement”). After the lock-up period ends and Rule 144 

securities are intermixed with those issued pursuant to the effective 

registration statement, however, the tracing requirement presents a higher bar 

to recovery under Section 11. See Pirani, 445 F. Supp. 3d at 379. 

Nevertheless, the tracing requirement has not been obfuscated by the 

emergence of direct listings, and these circumstances do not provide a “good 

reason” for departing from the narrow construction of “such security” adopted 

in Barnes. See 373 F.2d at 271. Indeed, courts and commenters have noted 

this facet of the regulatory scheme. See In re Masstor Sys. Corp. Sec. Litig., 

1986 WL 36310 at *1, *3; Hillary A. Sale, Disappearing Without A Trace: 

Sections 11 and 12(a)(2) of the 1933 Securities Act, 75 Wash. L. Rev. 429, 468 

(2000) (explaining that when unregistered shares enter the market pursuant to 

Rule 144, plaintiffs may have difficulty tracing shares). Commenters have even 

advocated abandoning the traditional IPO lock-up periods to discourage 

frivolous Section 11 claims. See Feldman, Boris, A Modest Strategy for 

Combatting Frivolous IPO Lawsuits, Harv. L. Sch. F. on Corp. Governance (Mar. 

13, 2015) (“By allowing non-registration statement shares to enter the market, 
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underwriters may prevent Section 11 strike-suiters from tracing their shares to 

the IPO”) (internal quotation marks omitted). 

As the SEC noted in its approval of NYSE direct listing rules this past 

December: “[T]his issue is potentially implicated anytime securities that are not 

the subject of a recently effective registration statement trade in the same 

market as those that are so subject. . . . Aftermarket purchasers following 

either firm commitment underwritten IPOs or direct listings may face similar 

difficulties in tracing their shares back to a misleading registration statement.” 

See Order Approving a Proposed Rule Change Relating to Direct Listings, 

Exchange Act Release No. 34-90768, 35-36 (Dec. 22, 2020). 

Therefore, it can hardly be stated that the tracing requirement yields an 

absurd result, as even the SEC has acknowledged that as a matter of law 

plaintiffs are not uniformly unable to establish Section 11 standing under a 

direct listing. See id. at 37 (noting that the Commission is not aware of “any 

precedent to date in the direct listing context which prohibits plaintiffs from 

pursuing Section 11 claims”). Thus, in Pirani and the district court below, the 

courts incorrectly held that Barnes tracing requirement would yield absurd 

result, making it impossible for purchasers to establish Section 11 standing in 

direct listings. Pirani, 445 F. Supp. at 379. Although the specific plaintiffs in 

Pirani and the district court below were unable to trace their shares to the 

registration statement, the courts were incorrect in holding that plaintiff 

purchasers in direct listings would always be deprived of section 11 standing 

due to the traceability requirement. 
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These aspects of the regulatory scheme do not reveal some new and 

novel elements of Section 11 which have recently been abused, but instead 

reflect longstanding practices and doctrine that have developed in lockstep with 

market developments. Much of the tracing controversy arose in the years 

following the establishment of the Depository Trust Company (“DTC”) which 

began holding securities in “street names” and in “fungible bulk” instead of 

dealing in traceable paper certificates. See Silber v. Mabon, 957 F.2d 697, 700 

(9th Cir.1992) (“The widespread practice of holding securities in street names 

grew out of a perceived ‘paperwork crisis' in the securities industry in the 

1960s. Using street names facilitated the prompt handling of a huge volume of 

transactions on the various exchanges in the buying and selling of securities by 

investors and speculators.” (internal quotation marks and citations omitted)); 

see also Joseph A. Grundfest, Morrison, the Restricted Scope of Securities Act 

Section 11 Liability, and Prospects for Regulatory Reform, 41 J. Corp. L. 1, 17 

n.90 (2015) (explaining the creation of the DTC and manner in which securities 

are held in “fungible bulk, meaning that there are no specifically identifiable 

shares directly owned by DTC participants”). 

As a result, the Fifth Circuit in Krim acknowledged that these realities 

“may render Section 11 ineffective as a practical matter in some aftermarket 

scenarios” and that the issue is one to be “properly addressed by Congress.” 

402 F.3d at 498. The court went on to note that “[i]t is not within our purview 

to rewrite the statute to take account of changed conditions,” id., and that 

some arguments may “‘have the sound ring of economic reality but 

unfortunately they merely point up the problems involved in the present 
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scheme of statutory regulation.’” Id. (quoting Colonial Realty Corp. v. Brunswick 

Corp., 257 F.Supp. 875, 881 (S.D.N.Y.1966)). For the same reasons, this Court 

should affirm the holding below, as Petitioners case does not present “good 

reason” for departing from decades of case law.   

c. This Court should affirm the ruling below because plaintiffs may 

still find recourse under other remedial provisions of the 

securities laws. 

Furthermore, plaintiffs denied standing under Section 11 are not denied 

recourse under other remedial provisions of the securities laws. Direct listings 

ultimately promote capital formation by allowing companies a new way to go 

public, and as this new structure develops companies will deploy new 

strategies to protect themselves and shareholders. Even when shares are not 

traceable, however, companies undertaking a direct listing are still subject to 

the anti-fraud provisions of the securities laws. See generally Huddleston, 459 

U.S. at 382 (contrasting Section 11’s narrow liability with Section 10(b)’s status 

as a “catchall antifraud provision”) (quotation marks omitted); see, e.g., 15 

U.S.C. § 77q (anti-fraud provision of the Securities Act of 1933); 15 U.S.C. § 78j 

(anti-fraud provision of the Securities and Exchange Act of 1934).  

While plaintiffs in Section 10(b) cases carry a heavier burden than a 

Section 11 plaintiff, the plaintiffs in this case still have a clear path to recourse 

under the securities laws. See Huddleston, 459 U.S. at 382. Were the plaintiffs 

denied all standing as a result of the circumstances of a direct listing, perhaps 

then judicial interference in an otherwise settled area of law would be justified. 

However, in this instance, plaintiffs’ failure to trace their shares does not deny 
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recourse under the securities laws. Instead, it only changes the manner in 

which plaintiffs may pursue the relief that the securities laws on the whole are 

intended to provide. See SEC v. Glenn W. Turner Enters., Inc., 474 F.2d 476, 

480 (9th Cir. 1973) (noting that “[t]he 1933 and 1934 Acts are remedial 

legislation, among the central purposes of which is full and fair disclosure”); 

Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (noting the remedial nature of 

the Exchange Act). 

Plaintiffs in this case were only denied standing under Section 11, in a 

manner consistent with courts’ longstanding interpretation of congressional 

intent and the limitations applicable to statutes of such strict liability. 

Huddleston, 459 U.S. at 382 (“Liability against the issuer of a security is 

virtually absolute”). As this Court noted in Touche Ross & Co. v. Redington, 

“[t]he ultimate question is one of congressional intent, not one of whether this 

Court thinks it can improve upon the statutory scheme that Congress enacted 

into law.” 442 U.S. 560, 578 (1979) . Therefore, the decision of the circuit court 

below should be affirmed, as it is not this Court’s role to improve upon 

Congress’s statutory scheme, particularly when plaintiffs may still find 

recourse in a manner consistent with congressional intent under the federal 

securities laws. 

d. This Court should affirm the ruling below because the SEC has 

supported Section 11’s tracing requirement in the context of 

direct listings. 

Finally, under this Court’s holding in Chevron U.S.A., Inc. v. Natural 

Resources Defense Council, Inc., 468 U.S. 837 (1984), judicial deference is 
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afforded to reasonable agency interpretations of statutes where a provision is 

ambiguous or silent on a specific issue. Id. at 843. Thus, even if this Court 

finds the foregoing arguments unpersuasive, the opinion below should still be 

affirmed given the SEC’s interpretation of Section 11 in the direct listing 

context. 

In the SEC’s December 22 Order, the SEC acknowledged the traceability 

problems that may arise in direct listings but noted that “traceability issues are 

not exclusive to nor necessarily inherent in Primary Direct Floor Listings.” 

Order Approving a Proposed Rule Change Relating to Direct Listings, Exchange 

Act Release No. 34-90768, 35-36 (Dec. 22, 2020) (citations omitted). The SEC 

further noted that “outside of the direct listing context, courts have denied 

plaintiffs standing to sue under Section 11 following registered public offerings” 

because plaintiffs could not directly trace their purchased shares to the 

allegedly defective registration statement. See id. (citations omitted). Although 

the SEC order acknowledged that the tracing requirement is judicially crafted 

and may vary between districts, the SEC did not endorse the broad 

interpretation adopted by the district court here, which would have resulted in 

automatic standing for purchasers in a direct listing. Id. at 35. 

Thus, the SEC’s interpretation here is in accord with that of the Circuit 

court below and represents an agency view on an ambiguous statute which 

should be entitled to Chevron deference. As a result, this Court should defer to 

the interpretation of the SEC and affirm the decision of the court below holding 

that Section 11 plaintiffs must trace their shares to an effective registration 

statement to establish standing. 
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II. Thatcher Lyon, While Serving as a Financial Advisor, Was Not a 

Statutory Underwriter for the Purpose of Section 11 Liability in the 

Direct Listing Transaction When Thatcher Lyon Did Not Purchase, 

Offer, or Sell Any Securities And Merely Facilitated the Direct 

Listing Transaction.  

Pursuant to Section 11 of the Securities Exchange Act, statutory 

underwriters are one of five classes subject to such liability. 15 U.S.C. § 77k(a). 

Section 11 liability is imposed on underwriters because traditionally, 

underwriters serve as a gatekeeper incented to ensure the quality of the 

registration statement and that the disclosures are accurate. See 15 U.S.C. 

§ 77k(a); Straus v. Holiday Inns, Inc. 460 F. Supp. 729, 732 (S.D.N.Y. 1978).   

For the purpose of Section 11 liability, § 2(a)(11) of the Securities Act 

outlines three categories that constitute statutory underwriter: (1) “purchased 

securities from an issuer with a view to distribution,” (2) “any person who offers 

or sells on behalf of an issuer in connection with the distribution of a security,” 

or (3) “any person who participates in the purchase, offer or sale in connection 

to a security.” 15 U.S.C. § 77b(a)(11).  

The definition of an underwriter is determined by the relationship 

between the entity and the particular offering instead of the status of the 

persons general business. See Louis Loss, et al., 1 Fundamentals of Securities 

Regulation 617–18 (Wolters Kluwer 6th ed 2011). Any person who performs one 

of the specifies functions in relation to the offering is a statutory underwriter 

regardless of whether that person is a broker or dealer. See Nelson v. Quimby 
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Island Reclamation Dist. Facilities Corp, 491 F. Supp. 1364, 1371 (N.D. Cal. 

1980).   

Conversely, even a professional investment banker is not a statutory 

underwriter in effecting a distribution on behalf of a person not in a control 

relationship with the issuer or in arranging a private placement on behalf of the 

issuer or a person in a control relationship with the issuer. See Harden v. 

Raffensberger, Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 1995). 

a. Thatcher Lyon did not purchase Horizons Inc.’s securities, did 

not purchase the securities, and did not have an intent to 

distribute the securities.  

In order for underwriter status to be applied in this first category, a party 

must purchase securities with a view of distribution. 15 U.S.C. § 77b(a)(11); 

See United States v. Abrams, 375 F.2d 539, 547 (2d Cir. 1966) (concluding 

that, pursuant to the Securities Act of 1933, an underwriter is a person or 

party that takes from an issuer with a view towards distribution). Furthermore, 

this category of statutory underwriter was meant to cover traditional 

underwriters involved in a firm commitment offering. See National Association 

of Securities Dealers, Inc., Exchange Act Release No. 17,371, 1980 WL 22136 

(Dec. 12, 1980); H.R. Rep. No. 85, 73d Cong., 1st Sess. 13 (1933) (stating that 

the definition of underwriter includes “the person who purchases an issue 

outright with the idea of then selling that issue to the public”). 

Generally, a purchase constitutes an exchange of selling something, or 

something sold. SEC v. M & A West, Inc., 2005 WL 1514101, at *6-7 (N.D. Cal. 

June 20, 2005) (determining that “a purchase includes every contract for 
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purchase, irrespective of when title may be transferred … there seems to be no 

relevant distinction between a purchase and a sale; the lone use in section 

[2(a)(11)] of the undefined term purchased rather than the defined term sale 

seems to be the product of syntactical convenience alone”). The actual 

purchase of securities from an issuer is essential to this category of statutory 

underwriter status. See GFL Ultra Fund Ltd., Sec. Act Rel. 7423, 64 SEC Dock. 

1958, 1960 n. 10 (1997) (determining that a tremendous shareholder who 

exercises stock purchase rights can be an underwriter). In determining sellers 

intent, the court considers several factors, including length of time the seller 

held the securities prior to the tome of resale. Compare Gilligan, Will & Co. v. 

SEC, 267 F.2d 461 (2d Cir.), cert. denied, 361 U.S. 896 (1959) (determining 

that an reselling securities 10 months after acquisition does constitute the 

purchase with a view to distribution) with United States v. Sherwood, 175 F. 

Supp. 480 (S.D.N.Y. 1959) (determining that reselling unregistered securities 

two years after acquisition does not constitute the purchase with a view to 

distribution). 

Congress intended the definition of underwrites should only include 

persons or parties that operate as a conduit for the distribution of securities to 

the investing public. See Ackerberg v. Johnson, 892 F.2d 1328, 1335-36 (8th 

Cir. 1989) (determining ‘underwriter’ is generally defined in close connection 

with the definition and meaning of ‘distribution.’”); H.R. Rep. No. 73-85, at 13 

(1933) (“The congressional intent in defining ‘underwriter’ was to cover all 

persons who might operate as conduits for the transfer of securities to the 

public”). 
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 Thatcher Lyon is not a statutory underwriter because it did not purchase 

Horizons’ securities and did not have an intent to distribute securities. Due to 

the fact that this transaction is a direct listing there is no firm commitment 

offering. Unlike SEC v. M & A West, Inc., in which there was an actual 

purchase, here, Thatcher Lyon did not purchase any securities from Horizon. 

No. C-01-3376 VRW, 2005 WL 1514101, at *6-7. Since there was no purchase, 

there is no view of distribution. Therefore, Thatcher Lyon does not fall into the 

first category of statutory underwriter pursuant to Section 2(a)(11).  

b. Thatcher Lyon did not offer or sell any securities on behalf of 

issuer in connection with the distribution of Horizons Inc.’s 

securities.  

Pursuant to Section 2(a)(11), the second category defining statutory 

underwriter includes any person who offers or sells a security in connection 

with the distribution of that security. 15 U.S.C. § 77b(a)(11); See SEC v. 

Chinese Consol. Benevolent Soc’y, 120 F.2d 738, 741 (2d Cir. 1941). 

Traditionally, this category of statutory underwriter takes the form of parties 

engaged in “best-efforts” offerings. See SEC v. Inv. Bankers of Am., Inc., 181 F. 

Supp. 346, 348 n.4 (D.D.C. 1960); see, e.g., A.J. White & Co. v. SEC, 556 F.2d 

619, 620–21 (1st Cir. 1977) (determining that a firm committing to make its 

“best effort” to sell issuers shares and take commissions sufficiently constitutes 

offering or selling a security in connection to the distribution of the security).  

Generally, this type of underwriters includes any person who solicits an 

exchange of securities on behalf of an issuer. See Chinese Consol. Benevolent 

Soc’y, F.2d 738 at 741 (determining underwriter status for an association, even 



Team No. _R04_ 
 

23 

without a contractual relationship, when it engaged in the continued 

solicitation of Chinese government bonds that “culminated in a distribution” by 

distributing flyers through the mail and transferring funds and securities 

between the Bank and the purchaser). Any person or firm soliciting sales of 

securities for an issuer constitutes a statutory underwriter under this category. 

See, e.g., SEC v. International Chem. Dev. Corp., 469 F.2d 20, 30 (10th Cir. 

1972) (person promoting sales of stock held to be offering for an issuer in 

connection with the distribution of a security); Chinese Consol. Benevolent 

Ass'n, 120 F.2d at 740 (charitable association promoting sales of securities 

held to be offering for an issuer in connection with the distribution of a 

security). 

Thatcher Lyon does not fall under the second category of statutory 

underwriter because it did not offer or sell on behalf of an issuer in connection 

with the distribution of a security. Unlike Chinese Consolidated, where the 

corporation engaged in continuous solicitation of investors by communicating 

directly and meeting with the investors, here, Thatcher Lyon did directly or 

continuously solicit investors. 120 F.2d at 741. Unlike International Chem. Dev. 

Corp., where a person promoted the sale of a stock, here, though Thatcher 

Lyon helped prepare materials for Investor Day, it did not promote the stock, 

participate in a roadshow, or pitch the stock and build a book. The mere fact 

that Thatcher Lyon knew presentation material would fall in the hands of 

investors does not make preparation of materials a necessary step to the 

distribution of a security. Including preparation into this category would 

broaden the scope of statutory underwriter liability beyond what Congress 
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intended. Hence, the lower court was correct in ruling that Thatcher Lyon did 

not offer or sell Horizons’ securities because merely aiding in the preparation of 

investor day is insufficient to constitute an “offer” or “sale” of Horizons’ 

securities.  

c. Thatcher Lyon should not be considered a statutory underwriter 

because it did not participate in purchase, offer, or sale of 

Horizons, Inc.’s securities.  

To qualify as an underwriter under the third category of the statutory 

underwriter definition, a person or firm must participate, either directly or 

indirectly in: purchasing securities from an issuer with a view of distribution, 

in offering or selling securities for an issuer in connection with a distribution or 

in the underwriting of such offering. See In re Lehman Brothers Mortgage-

Backed Securities Litigation, 650 F.3d 167, 177 (2d Cir. 2011); In re WorldCom. 

Sec. Lit., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 2004). Similar to the other two 

categories of the statutory underwriter definition, this category of 

“participation” necessary to qualify must relate to the actual distribution of the 

security. See In re Refco, Inc. Sec. Litig., 2008 WL 3843343, *4 (S.D.N.Y. Aug. 

14, 2008) (determining that the scope of the definition of a statutory 

underwriter is only broad enough to include people or firms that play a role in 

the distribution of the related securities); McFarland v. Memorex Corp., 493 F. 

Supp. 631, 644 (N.D. Cal. 1980) (emphasizing that participation must be 

related to the actual distribution to constitution “participation”); H.R. Rep. No. 

73–85, at 13 (1933) (explaining that Congress intended strict underwriter 

liability only to those who operate as “conduits for securities being placed into 
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the hands of the investing public,” not those merely interested in or facilitating 

the securities transaction).  

The Second Circuit determines underwriter status based on whether a 

person or firms’ participation is “related to the actual distribution of securities.” 

In re Lehman Brothers, 650 F.3d at 176 (determining that a credit agency is not 

an underwriter when it “merely provides services that facilitate a securities 

offering”). Though participation can be direct or indirect, the statutory 

definition does not reach persons or firms who merely provided services that 

facilitate or aid in the facilitation of a securities offering. Id. (holding that the 

credit rating agency did not participate in any way because it did not act as a 

conduit between the issuer and the investors). Actions in preparation for direct 

listings do not rise to the level of underwriter status as Congress intention. See 

e.g., N.J. Carpenters Vacation Fund v. Royal bank of Scot. Grp., PLC, 720 F. 

Supp. 2d 254 (S.D.N.Y. 2010) (concluding that a road show is direct 

participation in an offering due to the continued interaction with investors).  

Generally, control and influence through participation rather than 

facilitation are essential in determining participation in a securities transaction 

related to statutory underwriter status. McFarland, 493 F Supp at 641-644 

(determining that institutional investors were not underwriters because they 

did not have control over the registration statement and the public did not rely 

on their expertise when making investment decisions). 

The Seventh Circuit takes an approach to participation that emphasizes 

whether the party’s participation was “necessary to the distribution of 

securities.” See Harden, 65 F.3d at 1400–1401 (holding that a “qualified 
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independent underwriter” who was required to conduct due diligence and 

explicitly recommended a minimum yield rate in connection with the offering of 

securities as a member of the National Association of Securities Dealers, 

participated within the meaning of statutory underwriter).  

Though, as expressly stated in the Second Circuit, mere facilitation does 

not constitute underwriter status via participation. See In re Lehman Brothers, 

650 F. 3d at 176 (determining credit rating agencies, though playing an active 

role in structuring a mortgage-backed securities transaction, did not 

participate, because they did not perform any functions relating to the 

purchase, offer or sale of the securities, but merely facilitated the offering); SEC 

v. North Am. Research & Dev. Corp., 424 F.2d 63 (2d Cir. 1970) (holding that a 

person who assisted in purchasing securities that were resold to the public 

participated, constituting statutory underwriter status).  

Thatcher Lyon is not a statutory underwriter pursuant to the third 

category because it merely facilitated the Direct Listing Investor Day and only 

aided in the collaboration of preparing the Resale Registration Statement. The 

second circuit properly defines underwriter status pursuant to Congressional 

intent. Congress intended underwriter status to cover traditional underwriters 

including parties that acted as a “conduit for securities being placed into the 

hands of the public, not for people or firms that merely have a relationship with 

an issuer or underwriter.  

First, Thatcher Lyon did not participate in the purchase of the security 

because it did not purchase or distribute Horizons’ securities, and it also did 

not assist others in purchasing or distributing securities. 
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Second, Thatcher Lyon did not participate in the offer of Horizons’ 

securities by merely preparing materials for Horizons’ Investor Day. Like in 

Lehman Brothers, where credit rating agencies assisted in the structuring of a 

mortgage-backed securities transaction and was not a statutory underwriter, 

here Thatcher Lyon merely prepared materials that would be used for Investor 

Day. Therefore, solely preparing materials does not equate to participation in 

the offer of Horizons’ securities. Furthermore, this does not rise to the level of 

underwriter’s participation in traditional IPO’s, in which underwriters attend 

roadshows, meet with numerous investors themselves, and build an investor 

book. By assisting in a direct listing rather than a traditional IPO, Thatcher 

Lyon was even less connected to the transaction. 

Lastly, Thatcher Lyon did not participate in the sale of the security by 

merely consulting with the Designated Market Maker to set a price for 

Horizons’ shares. Similar to Lehman Brothers, in which structuring or creating 

securities does not constitute the requisite participation, here, Thatcher Lyon 

collaborated with the Designated Market Maker to advice on the price of the 

security. The New York Stock Exchange rules require a company engaged in a 

direct listing transaction to appoint an independent financial advisor to confer 

with a Designated Market Maker. See Notice of Filing of Amendment No. 3 and 

Order Granting Accelerated Approval of Proposed Rule Change, Exchange Act 

Release No. 34,82627, 118 SEC Docket 3499 (Feb. 2, 2018). It would be wrong 

to hold that the required advisor, Thatcher Lyon in this case, is always an 

underwriter.  
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Furthermore, an unnecessary increase in liability would be a deterrence 

for banks and other financial institutions to serve as financial advisors, and 

ultimately impair the IPO and direct listing market. See Lowinger v. Morgan 

Stanley & Co., LLC, 841 F.3d 122 (2d Cir. 2016) (holding that liability is not 

established solely from a lockup agreement among underwriters). There would 

ultimately be an imbalance in the cost benefit analysis for financial advisors. 

See id. (recognizing that subjecting underwriters engaged in lockup agreements 

to facilitate public offerings to §16(b) “would impair the market for public 

offerings by complicating the role of underwriters” by adding millions of dollars 

in legal exposure).  

Alternatively under Harden, Thatcher Lyon role in the direct listing was 

insufficient to rise to the level of a statutory underwriter because its 

collaboration on Registration statements and assistance in preparing materials 

for Investor Day are not “necessary to the distribution of securities.” 65 F.3d at 

1400. The actions necessary to the distribution of the security are the 

purchase, offer and sale, and as stated above, Thatcher Lyon did not engage in 

or participate in such activities.  

Collaboration on registration statements is not enough to constitute 

participation for underwriter status especially when the statement explicitly 

omitted Thatcher Lyon from underwriter status. Having a financial advisor is 

necessary to a direct listing transaction, but that does not automatically 

subject Thatcher Lyon to underwriter status.  

Thatcher Lyon, while serving as a financial advisor, was not a statutory 

underwriter for the purpose of section 11 liability in the direct listing 
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transaction because Thatcher Lyon did not purchase, offer, or sell any 

securities and merely facilitate the direct listing transaction. 

CONCLUSION 
 

For the foregoing reasons, this Court should uphold the ruling by the 

Court of Appeals for the Fourteenth Circuit.  
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