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Questions Presented 

1. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act of 

1933 even though they cannot trace their purchased shares to a 

registration statement. 

2. Whether investment bankers acting as financial advisors in a direct 

listing are statutory underwriters for purposes of Section 11 liability. 

  



  R06 
 

ii 

 

Table of Contents 

             page 

Table of Authorities ........................................................................................ iv 

Statement of the Case ..................................................................................... 1 

I. Horizons sold shares through a direct listing 
transaction to meet the needs of investors and 

employees. ................................................................................... 1 

II. The Fund filed a suit against Horizons and Thatcher 
Lyon in District Court that was dismissed on appeal 

because the Fund lacked standing and Thatcher Lyon 
was not liable under Section 11. ................................................... 4 

Summary of the Argument .............................................................................. 5 

Argument ........................................................................................................ 8 

I. The Fund lacks standing to sue under Section 11 of 

the Securities Act because it cannot trace its 
purchased shares to a registration statement. .............................. 8 

A. The Fund lacks standing under the well-settled 
law that Section 11 requires a definitive tracing 
of the purchased shares to a defective 

registration statement. ........................................................ 9 

B. Adopting the Barnes dicta to fashion a special 

rule for tracing in direct listings runs contrary to 
a half-century of precedent, the intent of 
Congress, and Section 11’s function in the 

overall regulatory scheme.................................................. 11 

1. The broad reading of Section 11’s tracing 
requirement in the Barnes dicta runs 

contrary to the intent of Congress. ........................... 13 

2. The narrow tracing requirement is 

reasonable considering Section 11’s 
function in the Securities Act’s overall 
statutory structure. ................................................. 13 

3. A special rule for tracing in direct listings 
is incoherent because tracing problems 



  R06 
 

iii 

 

occur whenever registered and 
unregistered securities mix. ..................................... 15 

C. The ideal fora for developing a new rule of 
tracing are the SEC and Congress; both have 

refused to adopt the Barnes dicta for direct 
listings. ............................................................................. 16 

II. Thatcher Lyon did not act as an underwriter because it 

neither engaged in a distributional activity, nor 
proximately caused such a distributional activity. ...................... 18 

A. The first category of underwriter applies only to 
parties who, unlike Thatcher Lyon, personally 
engaged in the distribution of securities from or 

on behalf of an issuer........................................................ 19 

1. The grammatical structure of Section 
2(a)(11) requires the defendant’s conduct 

was distributional in nature. ................................... 19 

2. The contextual canons also require that 

the defendant personally distributed 
securities to qualify as an underwriter 
under the first category. .......................................... 20 

3. Thatcher Lyon did not personally engage 
in the distribution of securities from or on 

behalf of an issuer, so the first category 
does not apply. ........................................................ 21 

B. The second category of underwriter applies only 

to parties whose participation in a securities 
transaction was, unlike Thatcher Lyon’s 
conduct, the proximate cause of a statutorily 

enumerated distributional activity. .................................... 21 

1. Defendants are only underwriters if they 

were necessary participants in a 
distributional activity............................................... 22 

2. Defendants are only underwriters if they 

were also substantial factors to a 
distributional activity............................................... 23 



  R06 
 

iv 

 

3. Thatcher Lyon was not the proximate 
cause of the distribution of Horizons 

securities. ................................................................ 25 

C. The Fund’s arguments to the contrary lack 

merit. ................................................................................ 28 

1. The Chinese Consolidated test is 
inconsistent with the text. ....................................... 28 

2. The Fund conflates necessary and 
substantial participation.......................................... 29 

3. The Fund’s purpose-driven arguments are 
incorrect and based on an outdated 
method of statutory interpretation. .......................... 29 

Conclusion .................................................................................................... 30 

 



  R06 
 

iv 

 

Table of Authorities 

             page 

Supreme Court of the United States 

Affiliated Ute Citizens v. United States, 406 U.S. 128 (1972) ........................... 29 

Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975) ......................... 14 

CSX Transp. v. Ala. Dept. of Revenue, 562 U.S. 277 (2011) ............................ 20 

Cyan, Inc. v. Beaver Cty. Emps. Ret. Fund, 583 U.S.—, 138 S. Ct. 1061 (2018)

 ........................................................................................................... 19 

Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) ..................................... 14, 24 

Goodyear Atomic Corp. v. Miller, 486 U.S. 174 (1988) ..................................... 24 

Gustafson v. Alloyd Co., 513 U.S. 561 (1995) ................................................. 13 

Herman & MacLean v. Huddleston, 459 U.S. 375 (1983) .......................... 13, 24 

Hughey v. United States, 495 U.S. 411 (1990) ................................................ 22 

Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985) ..................................... 9 

Life Techs. Corp. v. Promega Corp., 137 S. Ct. 734 (2017) ............................... 22 

Lowe v. SEC, 472 U.S. 181 (1985) ................................................................. 20 

Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247 (2010) .................................. 17 

Pinter v. Dahl, 486 U.S. 622 (1988) ......................................... 23, 25, 26, 27, 30 

SEC v. Cap. Gains Rsch. Bureau, 375 U.S. 180 (1963) ................................... 29 

SEC v. Nat’l Sec., Inc., 393 U.S. 453 (1969) .................................................... 14 

Touche Ross & Co. v. Redington, 442 U.S. 560 (1979) .................................... 30 

U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., 508 U.S. 439, 454 (1993) .. 19 

Yates v. United States, 574 U.S. 528 (2015) (plurality opinion) ................. 20, 21 



  R06 
 

v 

 

United States Court of Appeals 

Anderson v. Aurotek, 774 F.2d 927, 930 (9th Cir. 1985) (per curiam) ............. 25 

APA Excelsior III L.P. v. Premiere Techs., Inc., 476 F.3d 1261 (11th Cir. 2007) . 10 

Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967) ........ 8, 9, 11, 12, 13, 15, 16, 17 

DeMaria v. Anderson, 318 F.3d 170 (2d Cir. 2003) ......................................... 12 

Gadelhak v. AT&T Servs., 950 F.3d 458 (7th Cir. 2020) ................................. 19 

Harden v. Raffensberger, Hughes & Co., 65 F.3d 1392 (7th Cir. 1995) ........... 29 

Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076 (9th Cir. 1999) .............. 9, 12 

In re Ariad Pharm. Sec. Litig., 842 F.3d 744 (1st Cir. 2016) ............................ 16 

In re Century Aluminum Co. Sec. Litig., 729 F.3d 1104 (9th Cir. 2013) ...... 15, 16 

In re Lehman Brothers Mortgage Backed Sec. Litig., 659 F.3d 167 (2d Cir. 2011)

 .................................................................................... 20, 22, 23, 28, 29 

Joseph v. Wiles, 223 F.3d 1155 (10th Cir. 2000) ...................................... 10, 12 

Krim v. pcOrder.com, Inc., 402 F.3d 489 (5th Cir. 2005) ................................. 17 

Lee v. Ernst & Young, LLP, 294 F.3d 969 (8th Cir. 2002) .......................... 10, 12 

SEC v. Chinese Consolidated Benevolent Soc’y, 128 F.2d 738 (2d Cir. 1941 ... 28 

SEC v. CMKM Diamonds, Inc., 729 F.3d 1248 (9th Cir. 2013) ......................... 25 

SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980) .................................... 22, 25, 26 

SEC v. Phan, 500 F.3d 895 (9th Cir. 2007) ........................................ 22, 25, 27 

SEC v. Platforms Wireless Int’l Corp., 617 F.3d 1072 (9th Cir. 2010)............... 23 

District Courts of the United States 

FDIC v. First Horizon Asset Securities, 443 F. Supp. 3d 505 (S.D.N.Y. 2020) ... 27 

Lilley v. Charren, 936 F. Supp. 708 (N.D. Cal. 1996) (Illston, J.)..................... 16 



  R06 
 

vi 

 

N.J. Carpenters Vacation Fund v. Royal Bank of Scotland Grp., 720 F. Supp. 2d 

254 (S.D.N.Y. 2010) ............................................................................. 21 

Pirani v. Slack Techs., Inc. 445 F. Supp. 367 (N.D. Cal., Apr. 21, 2020), appeal 

docketed, No. 20-80095 (9th Cir. July 23, 2020) .................................. 12 

See, e.g., Kirkwood v. Taylor, 590 F. Supp. 1375 (D. Minn. 1984) .................. 11 

Silvercreek Mgmt. v. Citigroup, 346 F. Supp. 3d 473 (S.D.N.Y. 2018) .............. 27 

Strauss v. Holiday Inns, 460 F. Supp. 729 (S.D.N.Y. 1978) ............................ 24 

Wehrle v. Brooks, 269 F. Supp. 785 (W.D.N.C. 1966) ............................... 22, 23 

Wolfson v. Solomon, 54 F.R.D. 584 (S.D.N.Y. 1972) ........................................ 15 

Statutes 

15 U.S.C. § 78j .............................................................................................. 14 

Securities Act of 1933, 15 U.S.C. § 77 ............ 4, 8, 9, 13, 14, 18, 20, 21, 22, 24 

Rules 

17 C.F.R. § 230.144 (2020) ..................................................................... 10, 11 

FED. R. CIV. P. 12(b)(6) ..................................................................................... 4 

Other Authorities 

Exchange Act Release No. 90768 (Dec. 22, 2020); File No. SR-NYSE-2019-67

 ..................................................................................................... 17, 18 

H. R. Rep. No. 85, 73d Cong., 1st Sess., 9 (1933) .......................................... 13 

Reiner H. Kraakman, Corporate Liability Strategies and the Costs of Legal 

Controls, 93 YALE L.J. 857, 890 (1984) ................................................. 30 



  R06 
 

vii 

 

Sean Belcher, Tracing the Invisible: Section 11’s Tracing Requirement and 

Blockchain, 16 COLO. TECH. L.J. 145, 148 (2018) .................................. 18 

Appendix 

Appendix A .................................................................................................. A-1 

United States Code ............................................................................. A-1 

15 U.S.C. § 77b(a)(11) ............................................................... A-1 

15 U.S.C. § 77k ......................................................................... A-1 

 

 



  R06 
 

1 

 

Statement of the Case 

I. Horizons sold shares through a direct listing transaction to meet 

the needs of investors and employees. 

In 2014, Peter Maxfield began a medical technology company focused on 

treating and monitoring cognitive disorders called Horizons, Inc. (Horizons). 

Maxfield grew Horizons exponentially and raised funds through several rounds 

of venture capital funding. R. at 4. In May 2018, Maxfield learned both 

Horizons’ investors and employees with company stock desired the ability to 

sell their shares. R. at 4. Maxfield began exploring options that would meet the 

financial needs of both groups. R. at 4. 

Maxfield scheduled a meeting with the law firm Whitney Davis and the 

investment bank Thatcher Lyon. R. at 4–5. During the meeting, a 

representative from Whitney Davis introduced Maxfield to a new public offering 

option called a direct listing. R. at 5. Unlike a traditional Initial Public Offering 

(IPO), a direct listing allowed both early and new investors to sell their shares 

simultaneously. R. at 5–6. In a direct listing, shares held by employees and 

investors for less than a year could be sold after registering with the United 

States Securities and Exchange Commission (SEC) by filing a 1933 Securities 

Act Registration Statement (Resale Registration Statement). R. at 5. Sales of 

shares held by non-affiliates for more than a year, such as Horizons’ 

employees, would be exempt from registration under 17 C.F.R. § 230.144 (Rule 

144). R. at 5. Maxfield chose the direct listing transaction because it allowed all 

existing Horizons shareholders to immediately sell their shares. R. at 6. 
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In a traditional IPO, investment banks act as underwriters. R. at 7. 

Investment banks acting as underwriters identify potential purchasers, meet 

directly with purchasers during a “roadshow,” and gauge purchaser interest. 

Based on this interest, the underwriters price the securities. R. at 6. Then, 

after the registration statement for the securities becomes effective, the 

underwriters directly purchase securities from the company at a discounted 

price and re-sell these securities to investors. R. at 6. Investment banks acting 

as underwriters usually collect the spread between the discounted price and 

the price at which they re-sold the securities as their fee. R. at 6. 

However, in a direct listing, an investment bank acts as a financial 

advisor. R. at 7. Financial advisors help prepare a Resale Registration 

Statement and prospectus for shares not exempt under Rule 144. R. at 7. 

Instead of a roadshow, a financial advisor helps prepare materials for a virtual 

event called Investor Day but does not directly participate. R. at 7. Further, 

since financial advisors do not purchase or sell securities, they do not collect 

fees like underwriters. See R. at 6–7. 

Horizons hired Thatcher Lyon as a financial advisor for the direct listing 

transaction. R. at 7. Thatcher Lyon worked with Horizons and Horizons’ 

counsel to complete the due diligence process. R. at 7. Thatcher Lyon assisted 

with drafting of the Resale Registration Statement for the direct listing. R. at 7. 

Thatcher Lyon assisted with preparing the prospectus and materials for an 

Investor Day where Horizons would advertise the direct listing opportunity. R. 

at 7–8. Under the Resale Registration Statement, Horizons registered 
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83,526,656 shares, approximately 63% of the total 132,581,994 shares 

outstanding. R. at 8. The remaining 49,055,338 shares, approximately 37% of 

the total, were held by Horizons' non-affiliate investors for longer than one 

year. R. at. 8. The Resale Registration Statement specifically stated Thatcher 

Lyon was not acting as an underwriter. R. at 8.  

The Designated Market Maker set the opening trade price for Horizons’ 

mixed registered and unregistered shares. In a direct listing, the Designated 

Market Maker determines the opening price of the listing. R. at 8–9. The 

Designated Market consulted with Thatcher Lyon on how to price the Horizons 

listing. R. at 8. The Designated Market Maker set the opening trading price for 

Horizons shares at $67 per share on January 14, 2019. R. at 8–9. Investors 

began to trade the mixed registered and unregistered Horizons shares. See R. 

at 9. On January 18, 2019, the State of Fordham Firemen’s Pension Fund (the 

Fund) purchased 7 million shares of Horizons common stock for $68 per share. 

R. at 9.  

Then, an unexpected disruption decreased the value of Horizons shares. 

On July 8, 2019, Horizons announced that a study found Horizons’ technology 

for treating early dementia associated with brain cancer. R. at 9. By close of 

trading on July 8, 2019, Horizons’ share price fell from $73 per share to $37 

per share. R. at 9. On July 9th, 2019, the Fund sold its 7 million shares of 

Horizons common stock for $38 per share. R. at 9. 
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II. The Fund filed a suit against Horizons and Thatcher Lyon in District 
Court that was dismissed on appeal because the Fund lacked 

standing and Thatcher Lyon was not liable under Section 11. 

The Fund alleged that Horizons and Thatcher Lyon committed securities 

fraud under Section 11 of the Securities Act of 1933, 15 U.S.C. §§ 77a, 77k. 

The Fund filed a class action against Horizons and Thatcher Lyon on behalf of 

all purchasers of Horizons common stock between January 14 and July, 8, 

2019. R. at 9. The Fund alleged that Horizons is liable as an issuer and 

Thatcher Lyon is liable as an underwriter for violating Section 11. R. at 9. The 

Fund argued Horizons’ registration statement was materially deficient. R. at 9. 

On November 30, 2019, the District Court rejected separate motions to 

dismiss filed by Horizons and Thatcher Lyon. R. at 10; FED. R. CIV. P. 12(b)(6). 

First, the lower court rejected Horizons’ argument that the Fund lacked 

standing because they could not trace their shares to the Resale Registration 

Statement and found that tracing was not required for direct listings. R. at 10. 

Second, the District Court rejected Thatcher Lyon’s argument and held 

Thatcher Lyon liable as a statutory underwriter under Section 11. R. at 10. 

Horizons and Thatcher Lyon appealed the District Court’s ruling on their 

motions to dismiss. The Court of Appeals reversed.  

This Court granted the Fund certiorari for two questions. R. at 30. First, 

whether purchasers of stock like the Fund that seek Section 11 standing must 

be able to trace their shares to a registration statement in order to bring a 

claim, even when that stock was issued through a direct listing. R. at 30. 

Second, whether investment bankers like Thatcher Lyon that act as financial 
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advisors in a direct listing are liable under Section 11 as statutory 

underwriters. R. at 30.  

Summary of the Argument 

The Fund lacks Section 11 standing because the Fund cannot trace the 

shares it purchased to the allegedly deficient registration statement underlying 

its claim. Further, Thatcher Lyon did not act as an underwriter because 

Thatcher Lyon neither engaged in a distributional activity nor proximately 

caused a distributional activity relating to Horizons shares. Thus, the district 

court improperly rejected Horizons’ and Thatcher Lyon’s motion to dismiss.  

First, a party seeking to establish standing under Section 11 is required 

to trace its shares to the registration statement that the party alleges is 

materially deficient. This narrow requirement is necessary to balance the broad 

advantage enjoyed by a plaintiff who can establish Section 11 standing and 

gain access to its near strict liability standard. Here, the Fund cannot satisfy 

the tracing requirement for Section 11 standing and this Court should not alter 

this narrow requirement for direct listing transactions.  

The Fund cannot satisfy the Section 11 tracing requirement because the 

Fund cannot establish that the shares it purchased were registered under 

Horizons’ allegedly deficient registration statement. Here, the Fund purchased 

Horizons shares that Horizons sent to the market through a direct listing 

transaction where registered and unregistered shares are commingled. 

Therefore, the Fund cannot differentiate between the unregistered and 

registered shares it purchased. 
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This Court should not widen the tracing requirement for direct listing 

transactions because this expansion would disturb precedent, run contrary to 

congressional intent, and defy logic. Congress’ intent to limit the scope of 

Section 11 liability is evident from the near strict liability it places on 

defendants and its highly specific descriptions of who qualifies as a defendant. 

Further, the tracing requirement is necessary for Section 11 to cohere with the 

statutory structure of the Securities Act because, otherwise, Section 11 would 

disturb the Act’s proportionate balancing of standing requirements and 

standards for recovery. Finally, a special rule for direct listings is inappropriate 

because other transactions cause similar issues and the proper bodies to 

address these issues are Congress and the SEC, not the courts. 

Second, Section 11 defines two categories of underwriters: (1) parties 

that perform the distributional activity of buying, selling, or offering shares; or 

(2) parties that proximately cause one of these activities. The Court should not 

broaden the limits of who qualifies as an underwriter for direct listings 

transactions. Here, Thatcher Lyon did not act as an underwriter because it 

neither performed a distributional activity nor proximately caused one.  

Further, the Respondent’s arguments to the contrary lack merit. 

Thatcher Lyon did not perform distributional activities that would qualify it as 

a Section 11 underwriter under the first category. Grammar and canons of 

statutory interpretation make evident that a party must personally purchase, 

offer, or sell securities to qualify as the first category of Section 11 underwriter. 
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Here, Thatcher Lyon did not purchase, offer, or sell Horizons shares, so this 

Court cannot consider Thatcher Lyon an underwriter under the first category.  

Thatcher Lyon did not proximately cause distributional activities that 

would qualify it as a Section 11 underwriter under the second category. 

Canons of statutory interpretation and case law make clear that a party is the 

proximate cause of a distributional activity only when the party is a necessary 

and substantial factor in the purchase, offer, or sale of securities. Here, 

Thatcher Lyon did not purchase any shares itself and only performed 

unnecessary and unsubstantial activities in the offer and sale of Horizons 

shares. Thatcher Lyon prepared some marketing materials, conducted due 

diligence, and assisted with Horizons’ prospectus, however, these activities did 

not rise to the level of necessary and substantial. Further, even if the merely 

administrative tasks Thatcher Lyon performed in the sale of Horizons securities 

were considered necessary, they were ultimately insubstantial.  

Finally, the Fund’s arguments that Thatcher Lyon acted as an 

underwriter lack merit. While the Fund suggests that a statutory underwriter is 

any party that performs merely necessary distributional activities, this 

definition would absurdly embrace any professional involved in a security 

transaction and make other parts of Section 11 redundant. The Fund’s 

contention that Thatcher Lyon proximately caused distributional activities 

overstretches Thatcher Lyon’s merely facilitatory role in the direct listing 

transaction. Further, the Fund’s suggestion that this Court bend established 

definitions would harm market transactions and overstep judicial authority.  
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Since the Fund cannot satisfy the Section 11 tracing requirement, this 

Court should affirm the decision of the Court of Appeals that the Fund lacks 

standing. Likewise, since the Fund can neither show that Thatcher Lyon 

participated in nor proximately caused distributional activities, this Court 

should also affirm the Court of Appeals’ finding that Thatcher Lyon did not act 

as a statutory underwriter.  

Argument 

I. The Fund lacks standing to sue under Section 11 of the Securities 
Act because it cannot trace its purchased shares to a registration 

statement. 

When a company wants to sell its stock on the public markets, it must 

file a registration statement with the Securities and Exchange Commission. 15 

U.S.C. § 77e. Section 11 of the Securities Act of 1933 creates a private right of 

action if that registration statement either “contain[s] an untrue statement of 

material fact” or “omit[s] to state a material fact . . . necessary to make the 

statements therein not misleading.” 15 U.S.C. § 77k(a). However, Section 11 

limits the class of persons who can be plaintiffs to “any person acquiring such 

security.” 15 U.S.C. § 77k(a). This statutory language, called the “tracing 

requirement” limits the group of potential plaintiffs under Section 11 to only 

those who purchased securities that are the “direct subject” of the registration 

statement. See Barnes v. Osofsky, 373 F.2d 269, 273 (2d Cir. 1967).  

This case does not present the question of whether the Fund adequately 

alleged the tracing requirement. Rather, it asks whether this Court should 

fashion an entirely new rule of tracing just for direct listings based on fifty-
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three-year-old dicta. As a matter of text, precedent, and logic, the answer to 

that question is no.  

A. The Fund lacks standing under the well-settled law that 
Section 11 requires a definitive tracing of the purchased 
shares to a defective registration statement. 

The Fund lacks standing to sue under a clear application of the well-

settled rule that plaintiffs must trace the shares they purchased to an allegedly 

defective registration statement to have standing under Section 11. In 

determining the meaning of a statute, a court must first look to its language. 

See Landreth Timber Co. v. Landreth, 471 U.S. 681, 685 (1985). The language of 

Section 11 provides that if there is either “an untrue statement of material fact” 

or omission of “a material fact . . . necessary to make the statements therein 

not misleading,” any purchaser of “such security” may sue for damages. 15 

U.S.C. § 77k(a). 

It is well-settled law that the phrase “any person acquiring such security” 

limits potential plaintiffs to a narrow class of persons who purchase securities 

that are the direct subject of the prospectus and registration statement. See 

Barnes, 373 F.2d at 269. The Second Circuit in Barnes v. Osofsky was the first 

court to interpret the phrase “such security.” Barnes, 373 F.2d at 271–73. A 

unanimous panel of the Second Circuit held that to sue under Section 11, a 

plaintiff must directly trace their securities to a materially deficient registration 

statement. See id. at 272. Courts have uniformly adopted and reaffirmed the 

narrow version of the tracing requirement for over fifty years. See, e.g., 

Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076, 1080 (9th Cir. 1999); Lee v. 
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Ernst & Young, LLP, 294 F.3d 969, 976 (8th Cir. 2002); APA Excelsior III L.P. v. 

Premiere Techs., Inc., 476 F.3d 1261, 1276 (11th Cir. 2007).  

The Fund lacks standing under the established law because it cannot 

show it purchased only registered shares to establish standing. See Joseph v. 

Wiles, 223 F.3d 1155, 1159 (10th Cir. 2000). When Horizons went public by 

direct listing, the Resale Registration Statement registered 83 million shares. R. 

at 8. That amount represented only 63% of Horizons’ total outstanding shares. 

R.at 8. The remaining 37% of Horizons’ stock was unregistered and held by 

non-affiliate investors. R.at 8. These unregistered shares entered the public 

markets by SEC Rule 144. R. at 8 (“their sale was exempt from registration 

under Rule 144”). Rule 144 is an SEC-created exemption that permits sale of 

securities not registered under a registration statement from the general ban 

on the public sale of unregistered securities. See 17 C.F.R. § 230.144 (2020).  

These Rule 144 transactions polluted the market for Horizons’ stock with 

both registered and unregistered shares. The Fund bought 7 million shares on 

the public markets four days after trading began. R. at 9. This large number 

inevitably includes unregistered shares. The Fund bought at $68 per share, id., 

instead of the opening trading price of $67 set by the Designated Market 

Maker. R. at 8–9. Rule 144 transactions were likely common in the market as 

Horizons’ investors and employees, many who were anxious to liquidate their 

holdings, held 47% of the total stock. R. at 4. Letting them sell was the primary 

purpose of the direct listing. R. at 4. The Fund does not know, nor did it allege, 

the shares it purchased were the shares registered under the Resale 
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Registration Statement or were unregistered shares bought in Rule 144 

transactions. This is fatal to standing. A security not registered under Horizons’ 

Resale Registration Statement cannot be sold pursuant to that statement. See 

Barnes, 372 F.3d at 272.   

B. Adopting the Barnes dicta to fashion a special rule for tracing 

in direct listings runs contrary to a half-century of precedent, 
the intent of Congress, and Section 11’s function in the 
overall regulatory scheme. 

To get around its lack of standing under Barnes’ narrow holding, the 

Fund asks this Court to abandon decades of tracing precedent and instead 

adopt a new rule based on dicta in Barnes. That dicta states a plaintiff might 

meet tracing by purchasing shares of the same class as those sold pursuant to 

the registration statement. See Barnes, 373 F.2d at 271–72. However, adopting 

such a rule would run counter to fifty-three years of precedent, the intent of 

Congress, and Section 11’s role in the wider statutory scheme. 

The Fund’s proposed rule that tracing is established by buying the same 

class of securities is based in dicta. Judge Friendly opined before rejecting the 

broad alternative rule that the broad reading “would not be such a violent 

departure from the words that a court could not properly adopt it if there were 

good reason for doing so.” Id. at 271. However, time has washed away any legal 

weight in the Barnes dicta. Since Barnes was decided in 1967, plaintiffs have 

time and time again unsuccessfully attacked the tracing requirement because 

of the difficulties in tracing shares to a registration statement. See, e.g., 

Kirkwood v. Taylor, 590 F. Supp. 1375, 1378–83 (D. Minn. 1984). Yet still, 

courts unanimously found those practical difficulties to be an unconvincing 
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reason to disregard the tracing requirement. See, e.g., DeMaria v. Anderson, 

318 F.3d 170, 178 (2d Cir. 2003); Lee, 294 F.3d at 976; Hertzberg, at 1080–82; 

Joseph, 223 F.3d at 1159–61.  

Petitioner can only point to a single district court ruling, stayed pending 

appeal, that the Barnes dicta has any legal weight. Pirani v. Slack Techs., Inc. 

445 F. Supp. 367, 380 (N.D. Cal., Apr. 21, 2020) (Illston, J.), appeal docketed, 

No. 20-80095 (9th Cir. July 23, 2020). In that case, Slack Technologies went 

public through a direct listing on the NYSE, just like Horizons. See id. at 373; 

R. at 5. During that public distribution, shares in Slack registered 118 million 

shares under a resale registration statement which then mixed with 165 

million unregistered shares sold by investors under SEC Rule 144. Id. at 379. 

Despite plaintiffs in Pirani being unable to show whether their shares were 

registered, the court reached for the Barnes dicta to grant them standing. See 

id. at 380.  

The Northern District of California departed from decades of precedent by 

not only adopting a rule based in dicta; but dicta that has been rejected by 

court to have considered it. This Court should not adopt the Barnes dicta today. 

Even if the dicta were controlling, it misreads the intent of Congress by 

focusing on the general intent of the Securities Act rather than the specific 

intent of Section 11 as well as ignoring Section 11’s unique place in the 

remedial penalties of the Securities Act. Moreover, the rule mistakes problems 

in tracing where registered and unregistered shares mix as being unique to 

direct listings.  
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 The broad reading of Section 11’s tracing requirement in the 
Barnes dicta runs contrary to the intent of Congress. 

To create a special rule watering down the tracing requirement solely for 

direct listings departs from the intent of Section 11 and the goals of the 

Securities Act as a whole. Congress intended Section 11 to be limited in scope. 

Congress designed the section to assure compliance with the disclosure 

provisions of the Securities Act by imposing strict liability on issuers. Herman 

& MacLean v. Huddleston, 459 U.S. 375, 381–82 (1983); H. R. Rep. No. 85, 73d 

Cong., 1st Sess., 9 (1933) (noting Section 11 creates "correspondingly heavier 

legal liability" in line with responsibility to the public). Section 11 liability 

specifically flows from the filing and disclosure requirements of a registration 

statement. Gustafson v. Alloyd Co., 513 U.S. 561, 571 (1995). At the same time, 

Congress established several carefully specified procedural safeguards. Section 

11 only permits suit against defendants expressly identified in the statute. 15 

U.S.C. § 77k(a)(1)–(5). At every step, Congress narrowed the scope of Section 

11’s strict liability. Relaxing the tracing requirements cuts against Congress’ 

vision in the section.  

 The narrow tracing requirement is reasonable considering 
Section 11’s function in the Securities Act’s overall statutory 
structure. 

The creation of a broad tracing requirement as a special rule for direct 

listings runs contrary to Section 11’s role in the overall statutory structure. The 

Supreme Court has long viewed the Securities Act and the Exchange Act as 

interrelated components of the federal regulatory scheme governing securities 

transactions. See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 727–
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730 (1975). Thus, interdependence is a relevant factor in any interpretation of 

the language Congress has chosen. SEC v. Nat’l Sec., Inc., 393 U.S. 453, 466 

(1969).  

Section 11 is unique for imposing strict liability for a materially deficient 

registration statement while placing relatively minimal burdens on a plaintiff. 

There is no requirement that the purchaser show any reliance on the 

registration statement, much less show reliance on any actual falsity contained 

within. There is no requirement for the buyer to prove the defendant acted with 

any intent to deceive or defraud. Nor are plaintiffs required to show the 

falsehood caused any injury or that any injury even exists. The buyer who was 

completely unaware that the securities were part of a public distribution—

having tossed any prospectus received into the garbage—has standing. 

In contrast, other statutes that create private causes of action for 

securities fraud each require plaintiffs prove some sort of ill intent. Section 

12(a)(2) of the Securities Act provides a cause of action to a purchaser of a 

security against one who offers or sells a security “by means of a prospectus or 

oral communication” that includes an untrue statement of material fact. 15 

U.S.C. § 77l(a). However, in that section it provides an affirmative defense for 

sellers who “did not know, and in the exercise of reasonable care could not 

have known, of such untruth or omission.” Id. Section 10(b) of the Exchange 

Act is a catchall antifraud provision, but it requires a plaintiff prove some form 

of scienter, or intent to deceive, by the defendant. See 15 U.S.C. § 78j; Ernst & 

Ernst v. Hochfelder, 425 U.S. 185, 193 (1976).  
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Based on these differences, courts have concluded that Section 11 offers 

“less stringent standards for recovery” than other claims for securities fraud. 

See, e.g., Wolfson v. Solomon, 54 F.R.D. 584, 588 (S.D.N.Y. 1972). The tracing 

requirement is merely the condition Congress has imposed for granting access 

to the relaxed liability requirements of Section 11. In re Century Aluminum Co. 

Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013). The same condition applies to 

the Fund here today. 

Even more divorced from the statutory structure is reading into Section 

11 a special rule for direct listings. Nowhere in the language of the remedial 

provisions of the Securities Act or the Exchange Act does a provision specify 

what kinds of transactions it applies to. Nor do any of those provisions specify 

a lower standard for certain transactions. Courts should not destroy Congress’ 

careful procedural restrictions by creating a special rule where none exists. 

 A special rule for tracing in direct listings is incoherent 

because tracing problems occur whenever registered and 
unregistered securities mix. 

Adopting the Barnes dicta for direct listings is incoherent because direct 

listings pose no greater practical frustrations for plaintiffs than any number of 

other situations where registered and unregistered shares co-mingle in the 

capital markets. A special rule for direct listings cannot square with the many 

cases where shares mix in analogous situations, including secondary offerings, 

the expiration of lock-up agreements, and shares issued as part of an employee 

benefit plan and registered on Form S-8. See, e.g., In re Century Aluminum, 739 

F.3d at 1109 (secondary offering); Lilley v. Charren, 936 F. Supp. 708, 715–16 
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(N.D. Cal. 1996) (Illston, J.) (lock-up period); In re Mirant Corp. Sec. Litig., No. 

1:02-CV-1467, 2008 U.S. Dist. LEXIS 129994, at *47 (N.D. Ga. 2008) 

(employee benefit plan).  

For instance, direct listings suffer the same mixing problems found in 

successive offerings. In such a scenario, a security is publicly sold multiple 

times under different registration statements. Although plaintiffs cannot 

generally allege their shares are traceable to a deficient registration statement, 

plaintiffs must still trace their shares to one specific statement to establish 

Section 11 standing. See In re Century Aluminum, 728 F.3d at 1107–08; accord 

In re Ariad Pharm. Sec. Litig., 842 F.3d 744 (1st Cir. 2016). Faced with the 

same problems of mixing shares, the First and Ninth Circuits did not throw 

their hands up in frustration and reach for the Barnes dicta to create a special 

rule for tracing in subsequent offerings. Both circuits insisted on the original 

precedent.  

Direct listings are new, but not so unique that the Barnes holding is 

inapplicable to them while still good law everywhere else. The mere fact that 

registered Horizons shares entered the market on the same day as unregistered 

shares does change the fact that 67% of outstanding shares were registered 

under the Resale Registration Statement while 37% were not. 

C. The ideal fora for developing a new rule of tracing are the SEC 
and Congress; both have refused to adopt the Barnes dicta for 

direct listings. 

While direct listings are an innovation in capital markets, it is not within 

the purview of the courts to rewrite the Securities Act to take account of 
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changed market conditions. Krim v. pcOrder.com, Inc., 402 F.3d 489, 498 (5th 

Cir. 2005). That present market realities of rapid transactions and high 

fungibility of stock may render Section 11 ineffective as a practical matter in 

some aftermarket scenarios is an issue properly addressed by the SEC and by 

Congress. See Krim, 402 F.3d at 498. 

However, Congress has been silent on the issue. In the half-century since 

Barnes first insisted on narrow tracing despite the practical problems of proof, 

Congress has never re-examined Section 11. It is not this Court’s role to divine 

“what Congress would have wanted if it had thought of the situation before the 

court.” See Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 261 (2010). There 

is no reason to believe that Congress will not act appropriately to protect 

investors. This court should not speculate for them. 

In contrast, the regulatory process is alive and well. A debate about 

direct listings has unfolded in the SEC. On December, 22, 2020, the SEC 

adopted a rule expanding direct listings to allow companies to issue new shares 

in a direct listing. See Exchange Act Release No. 90768 (Dec. 22, 2020); File 

No. SR-NYSE-2019-67 (“Approval Order”). The rule was subject to public 

comment and the Council of Institutional Investors lobbied the Commission 

complaining of the same issue the Fund complains of to this Court: that 

investors cannot file a claim under Section 11 because they cannot trace their 

shares.   

The SEC cited the half century of tracing precedent approvingly and 

rejected commenters’ tracing concerns as “not exclusive to nor necessarily 
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inherent to” direct listings. Id. at 34–35. At the same time, new technology can 

enhance the traceability of shares and solve the problem without re-writing 

federal securities law. See Sean Belcher, Tracing the Invisible: Section 11’s 

Tracing Requirement and Blockchain, 16 COLO. TECH. L.J. 145, 148 (2018).  

The direct listing is not the first departure from the securities market 

Congress envisioned in 1933, nor will it be the last. This court should not 

substitute its judgement for that of Congress, securities regulators, and market 

participants to decide what is “fair” by whatever makes the Fund’s tracing 

effort easier. 

II. Thatcher Lyon did not act as an underwriter because it neither 

engaged in a distributional activity, nor proximately caused such a 
distributional activity. 

Under Section 2(a)(11), defendants act as statutory underwriters by 

engaging in two relevant categories of activities: (1) personally distributing 

securities from or on behalf of an issuer; and (2) proximately causing a 

distributional activity mentioned in the first category. Neither applies to 

Thatcher Lyon’s conduct. 

This proposition is supported by three points. First, Section 2(a)(11) 

identifies three distributional activities—purchasing, offering, or selling 

securities from or on behalf of an issuer—that qualify a party as an 

underwriter. But Section 2(a)(11) necessarily defines those terms too narrowly 

to reach Thatcher Lyon’s conduct. Second, collateral participants can also be 

statutory underwriters; but the text, purpose, and broader statutory scheme all 

indicate that their conduct must still be the proximate cause of a statutorily 
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enumerated distributional activity—mere facilitation is insufficient. As 

Thatcher Lyon was neither a necessary party to nor a substantial factor in any 

of those activities, the second category does not apply, either. Third, the Fund’s 

arguments to the contrary would elevate vague notions of congressional intent 

over the statutory text, all in the name of imposing an untenable scope of 

liability. Thus, Thatcher Lyon was not an underwriter under Section 11. 

A. The first category of underwriter applies only to parties who, 
unlike Thatcher Lyon, personally engaged in the distribution of 
securities from or on behalf of an issuer. 

 The text, structure, and purpose of Section 2(a)(11) all point to one 

conclusion: the first category of underwriter only applies if the defendant 

personally engaged in the distribution of securities from or on behalf of an 

issuer. Thatcher Lyon did not, so this category is inapplicable. 

1. The grammatical structure of Section 2(a)(11) requires the 
defendant’s conduct was distributional in nature. 

The ordinary meaning of Section 2(a)(11), informed by “the commands of 

its punctuation,” indicates that only distributional activities fall within the first 

category of underwriters. U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., 508 

U.S. 439, 454 (1993). When a series of “integrated” phrases is followed by a 

modifying clause set off by a comma, the modifying clause generally applies to 

all antecedents. See Cyan, Inc. v. Beaver Cty. Emps. Ret. Fund, 583 U.S.—, 138 

S. Ct. 1061, 1077 (2018); Gadelhak v. AT&T Servs., 950 F.3d 458, 468 (7th Cir. 

2020) (Barrett, J.) (quoting Cyan, 138 S. Ct. at 1077). Here, Section 2(a)(11) 

has two antecedent phrases stating that the definition of an underwriter 

includes any person who has (1) “purchased from an issuer with a view to” or 
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(2) “offers or sells for an issuer in connection with. . . .” 15 U.S.C. § 77b(a)(11). 

Neither phrase is grammatically correct or substantively complete unless the 

postpositive clause—“the distribution of securities”—attaches to both. In re 

Lehman Brothers Mortgage Backed Sec. Litig., 659 F.3d 167, 176 (2d Cir. 2011). 

Thus, Section 2(a)(11) treats purchasing, offering, and selling securities from or 

on behalf of an issuer as a distinct category of distributional activities. 

2. The contextual canons also require that the defendant 
personally distributed securities to qualify as an underwriter 

under the first category. 

The contextual canons further narrow that broad category of activities to 

the personal distribution of securities. Mere participants must qualify as 

underwriters under the second category, if at all. 

Start with the relevant principles of statutory construction. The Court 

strives to “give effect to every word that Congress used in the statute.” Lowe v. 

SEC, 472 U.S. 181, 207 n.53 (1985). When a statute includes precise terms 

followed by a broad, catchall phrase, the meaning of the general phrase cannot 

swallow that of the specifics. See CSX Transp. v. Ala. Dept. of Revenue, 562 

U.S. 277, 295 (2011). If Congress intended for a single “all encompassing” 

definition to control, more specific terms would be unnecessary. Yates v. United 

States, 574 U.S. 528, 545–46 (2015) (plurality opinion). 

Applying those principles here, the first category cannot include “direct 

or indirect participation.” The terms purchase, offer, and sell all have specific, 

concrete meanings, whereas “participation” has sufficient theoretical breadth to 

encompass both direct distributional activities and mere facilitation. If 
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Congress intended for the participation category to cover both types of conduct, 

specific reference to purchasing, offering, and selling would be unnecessary. 

The fact that a contrary interpretation “would render superfluous another part 

of the same statutory scheme,” is near-dispositive on this point. See Yates, 574 

U.S. at 543 (plurality) (stating that “[t]he canon against surplusage is 

strongest” in such circumstances). Thus, the defendant must have personally 

engaged in a distributional activity, rather than merely assisted someone else. 

3. Thatcher Lyon did not personally engage in the distribution of 
securities from or on behalf of an issuer, so the first category 
does not apply. 

In this case, Thatcher Lyon’s conduct is outside the scope of the first 

category. First, Thatcher Lyon never took title to Horizons securities and 

therefore could not have purchased or sold securities. Second, even assuming 

Thatcher Lyon in some way participated in an offer of securities by preparing 

Investor Day materials, it never directly communicated with investors. Cf. N.J. 

Carpenters Vacation Fund v. Royal Bank of Scotland Grp., 720 F. Supp. 2d 254, 

263 (S.D.N.Y. 2010) (describing prototypical direct participation in an offering). 

If this conduct falls within the scope of the statute—which it does not—it must 

be under the participant prong. 

B. The second category of underwriter applies only to parties whose 
participation in a securities transaction was, unlike Thatcher 

Lyon’s conduct, the proximate cause of a statutorily enumerated 
distributional activity. 

Under the second category, defendants act as “underwriters” by virtue of 

their “direct or indirect participation” if they proximately caused a statutorily 

enumerated distribution activity. 15 U.S.C. § 77b(a)(11). Proximate cause is 
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satisfied if the defendant was both a “necessary participant” and a “substantial 

factor” to the purchase, offer, or sale of securities. See SEC v. Phan, 500 F.3d 

895, 906 (9th Cir. 2007) (quoting SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980)). 

As Thatcher Lyon’s participation was neither necessary nor substantial to the 

distribution of Horizons stock, it was not a statutory underwriter. 

1. Defendants are only underwriters if they were necessary 
participants in a distributional activity. 

The second category, by its terms, applies to “direct or indirect 

participation in any such undertaking.” 15 U.S.C. § 77b(a)(11) (emphasis 

added). The word “such” implies a referent, and purchasing, offering, and 

selling—the nearest operative verbs—are the only reasonable candidates. See 

Lehman Bros., 650 F.3d at 176–77. Those activities are all grounded in their 

shared connection to the distribution of securities, which informs each term’s 

meaning. See Life Techs. Corp. v. Promega Corp., 137 S. Ct. 734, 740 (2017). 

And “participation” is a general, catchall phrase and therefore must be 

“understood in light of the specific terms that surround it:” purchasing, 

offering, and selling. See Hughey v. United States, 495 U.S. 411, 419 (1990). 

Thus, the text sets forth an initial limitation on participant liability: the 

defendant’s conduct must be of the same general kind as the distributional 

activities in the statute.  

From that limitation, it follows that the defendant must have been a 

necessary party to the actual purchase, offer, or sale of securities—activities of 

the same genus, but a different species, do not qualify. Consider, for example, 

Wehrle v. Brooks, 269 F. Supp. 785 (W.D.N.C. 1966). Under North Carolina 
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law, defendants are liable for malicious prosecution if they “instituted, or 

procured, or participated in, a [malicious] criminal prosecution against” the 

plaintiff. Id. at 791 (citation omitted). Presented with the question whether 

activities that proximately caused an indictment are encompassed by the 

phrase “participate in,” the court held that they are not, reasoning that “[t]he 

words ‘participate in’ are broad indeed, and, if given a literal interpretation, 

would include every witness for the prosecution”—an absurd result, imposing 

liability on parties who participated in a relevant event generally (the trial) but 

were unnecessary to the precise conduct at issue (maliciously prosecuting). Id. 

Likewise, many “securities professionals, such as accountants and 

lawyers,” may participate in a transaction, but their involvement is often 

limited to “the performance of their professional services,” which are different 

in kind from the specific distributional activities in the statute. Pinter v. Dahl, 

486 U.S. 622, 651 (1988) (discussing Section 12). No fair reading of the text 

attaches strict liability to “persons not themselves participating in such 

persons, offers, or sales, but whose actions may facilitate the participation of 

others in such undertakings.” Lehman Bros., 650 F.3d at 177. Thus, the 

statute requires, as an irreducible minimum, that the defendant was “an 

essential cog in the distribution process.” SEC v. Platforms Wireless Int’l Corp., 

617 F.3d 1072, 1086 (9th Cir. 2010) (emphasis added). 

2. Defendants are only underwriters if they were also substantial 
factors to a distributional activity. 

Two points indicate that the defendant must also have been a 

“substantial factor” in the distribution of securities. 
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First, a broad interpretation of participation is at odds with the structure 

of the text. Section 11 “gives rise to liability more easily” than other securities 

claims, so it therefore “applies more narrowly” against only specifically 

enumerated individuals. Herman & MacLean v. Huddleston, 459 U.S. 375, 381–

82 (1983). Indeed, the Huddleston court assumed corporate officers, lawyers, 

and accountants were not subject to liability as underwriters. Id. at 386 n.22. 

Here, Section 11 provides a right of action against issuers, directors, partners, 

underwriters, preparers, and signatories to registration statements. Strauss v. 

Holiday Inns, 460 F. Supp. 729, 732 (S.D.N.Y. 1978) (citing 15 U.S.C. § 77k(a)). 

If the definition of an underwriter includes insubstantial participants in the 

distribution of securities, the other specifically enumerated parties would be 

superfluous. 

Second, participation cannot have a meaning so broad that it disrupts 

statutes of a similar subject matter. See Goodyear Atomic Corp. v. Miller, 486 

U.S. 174, 184–85 (1988). The Court recognized that principle in Hochfelder, 

where it held that negligence is not actionable under Section 10(b), as such an 

interpretation would “nullify the effectiveness of the carefully drawn procedural 

restrictions” of Section 11. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 210 

(1976); cf. Huddleston, 459 U.S. at 386–87. It stands to reason, therefore, that 

participant liability cannot extend to parties with only a minimal degree of 

participation; otherwise the deliberately broad scope of liability for actions 

under Section 10(b) would be superfluous. Rather, only participants who were 



  R06 
 

25 

 

both necessary participants and substantial factors to distributional activities 

enumerated in the statute qualify as underwriters. 

3. Thatcher Lyon was not the proximate cause of the distribution 
of Horizons securities. 

The above conclusions are consistent with the “proximate cause” test the 

Ninth Circuit applies to determine whether defendants are subject to strict 

liability under Section 5 as participants in the offer or sale of unregistered 

securities. See SEC v. Murphy, 626 F.2d 633, 648–52 (9th Cir. 1980); SEC v. 

Phan, 500 F.3d 895, 906–07 (9th Cir. 2007); SEC v. CMKM Diamonds, Inc., 729 

F.3d 1248, 1255–59 (9th Cir. 2013). Significantly, this Court has noted in 

dictum that if Congress intended to incorporate a tort-based, proximate cause 

approach to liability under the Securities Act of 1933, it would use language 

like Section 11. Pinter, 486 U.S. at 650 n.26.1 

The Murphy test has two steps. First, the defendant must be a “necessary 

participant,” such that “but for the defendant’s participation, the sales 

transaction would not have taken place.” Murphy, 727 F.2d at 651. Second, the 

defendant’s conduct must have also been “a substantial factor” in the 

distributional activities. Id. at 650. The second prong ensures that defendants 

 

1 The Ninth Circuit formerly applied the proximate cause in the context 

of private actions under Section 12, too. See Anderson v. Aurotek, 774 F.2d 
927, 930 (9th Cir. 1985) (per curiam). But the Pinter Court abrogated 

Anderson, holding that Congress did not intend to import tort law concepts to 
Section 12, reasoning that the proximate cause analysis was unsupported by 

the text of that particular provision. 486 U.S. at 650. 
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with only an attenuated connection to the distribution of securities are not 

subject to strict liability. See id. at 650. 

As an overarching consideration, this Court’s precedent suggests that the 

analysis must be limited to the distributional activities specifically mentioned 

in the statute. Pinter, 486 U.S. at 648–51 (noting that the “deficiency of the 

substantial-factor test” in the context of Section 12 is that it lacks “any 

reference to the applicable statutory language”). Conduct unrelated to 

distributional activities enumerated in the statute therefore is immaterial. See 

Lehman Bros., 650 F.3d at 180. 

In this case, Thatcher Lyon was neither a necessary party to nor a 

substantial factor in the Horizons distribution. The analysis bears out with 

respect to each of its relevant activities. 

Purchase. The Fund cannot credibly dispute this point. Thatcher Lyon 

neither purchased Horizons shares for itself with a view to distribution, nor 

participated in such a purchase with anyone else. 

Offer. Thatcher Lyon engaged in two activities that were related to an 

offer of securities: (1) preparing marketing materials for virtual “Investor Days;” 

and (2) conducting due diligence and contributing to Horizon’s registration 

statement. Neither was the proximate cause of an offer of securities. 

First, as to the Investor Day materials, Horizons could have offered its 

shares without any marketing campaigns, or simply met investors without any 

assistance. Thus, Thatcher Lyon’s activities were unnecessary in every sense of 

the word. And even if these activities were necessary, they were hardly 
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substantial, as Thatcher Lyon did not have direct control over the Horizons 

executives’ communications. Cf. Phan, 500 F.3d at 906 (holding that defendant 

was a necessary participant and substantial factor where third-parties under 

his control made the actual offer as part of a common scheme). 

Second, Thatcher Lyon’s roles in conducting due diligence and preparing 

the registration statement were necessary for an eventual offer, but 

unnecessary to the offer itself. See FDIC v. First Horizon Asset Securities, 443 F. 

Supp. 3d 505, 509 (S.D.N.Y. 2020) (holding that defendant’s “due diligence and 

review of prospectus supplements” may have facilitated an offering, but they 

were not distributional); Silvercreek Mgmt. v. Citigroup, 346 F. Supp. 3d 473, 

509–10 (S.D.N.Y. 2018) (same). Consider, too, that Thatcher Lyon performed 

those activities alongside an attorney, the type of “securities professional” the 

Court has noted are too “remotely related to the relevant aspects of the sales 

transaction” to warrant strict liability. See Pinter, 486 U.S. at 651. Thus, these 

activities did not proximately cause an offer. 

Sale. Thatcher Lyon’s appointed role as a financial advisor was an 

insufficiently substantial factor in procuring the actual sale of securities. Many 

parties perform “mechanical acts” that are necessary to a sale, but ultimately 

play only a de minimis factor. Murphy, 626 F.2d at 650. Transfer agents, for 

example, perform the essentially ministerial role of issuing shares on the 

instruction of others, which is necessary to the sale of securities but ultimately 

of minimal importance to the distribution itself. CMKM, 729 F.3d at 1257–59. 

Likewise, Thatcher Lyon’s role as a financial advisor was administrative, as it 
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was limited to communicating objective information to the Designated Market 

Maker so that he—not Thatcher Lyon—could set the opening trading price. 

Thus, Thatcher Lyon’s interaction with the Designated Market Maker did not 

proximately cause the distribution of securities. 

C. The Fund’s arguments to the contrary lack merit. 

The Fund advances three primary arguments to the contrary. None are 

meritorious. 

1. The Chinese Consolidated test is inconsistent with the text. 

First, the Fund argues—as did Judge Capucci in her dissent to the 

opinion below—that the first category of statutory underwriter includes parties 

“engaged in steps necessary to the distribution of securities issues,” even if 

they never actually distributed or attempted to distribute securities. R. at 28 

(quoting SEC v. Chinese Consolidated Benevolent Soc’y, 128 F.2d 738, 741 (2d 

Cir. 1941)). Thus, the Fund contends that Thatcher Lyon took measures 

necessary to the distribution of securities and therefore qualifies as an 

underwriter under the first prong of the statute. 

As a matter of logic, this argument cannot stand. Under Chinese 

Consolidated, “every lawyer, accountant, and other professional whose work is 

theoretically ‘necessary’ to bringing a security to market” would be subject to 

strict liability under Section 11. Lehman Bros., 650 F.3d at 181. If that were so, 

the second prong of the statute would be surplusage, as Section 2(a)(11) would 

have already accounted for collateral participants. Such an interpretation 

cannot be squared with the text.  
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2. The Fund conflates necessary and substantial participation. 

Next, the Fund argues that Thatcher Lyon is underwriter under the 

second category, reasoning that Thatcher Lyon’s participation was “necessary 

to the distribution of securities.” Harden v. Raffensberger, Hughes & Co., 65 

F.3d 1392, 1400 (7th Cir. 1995).  

But the Fund’s argument overlooks two points. First, and as previously 

discussed, the statute requires that the defendant was a necessary participant 

and substantial factor in the distribution of securities. The Fund therefore 

cannot prevail solely on the basis of Harden. Second, even if Harden were the 

sole relevant authority, the defendant’s participation must still have been 

necessary to the distributional activities enumerated in the statute. Where, as 

here, the defendant’s participation merely facilitates the distribution of 

securities, the test is not satisfied. Lehman Bros., 650 F.3d at 182–83. 

3. The Fund’s purpose-driven arguments are incorrect and based 
on an outdated method of statutory interpretation. 

 Finally, the Fund argues that the Court should interpret Section 11 “not 

technically and restrictively, but flexibly to effectuate its remedial purposes.” 

Affiliated Ute Citizens v. United States, 406 U.S. 128, 151 (1972) (quoting SEC 

v. Cap. Gains Rsch. Bureau, 375 U.S. 180, 195 (1963)). This argument is 

misguided in two respects. 

First, the Fund seeks to extend strict liability on a scale that would be 

counterproductive for investors. Underwriters are subject to strict liability 

because they are “gatekeepers” to capital markets and therefore are best 

situated to ensure the accuracy of registration statements. See Reiner H. 
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Kraakman, Corporate Liability Strategies and the Costs of Legal Controls, 93 

YALE L.J. 857, 890 (1984). “Although every rule that extends liability serves on 

some level to protect investors,” applying the doctrine too broadly would “make 

it impossible to avoid the risk of liability” if one participates even “peripherally” 

in a transaction, which would discourage securities professionals from 

protecting the public. See Pinter, 486 U.S. at 654 n.29. Thus, the Fund’s 

argument fails even on its own terms. 

Second, even if the Fund believes Thatcher Lyon should be considered a 

statutory underwriter, “[t]he ultimate question is . . . not one of whether this 

Court thinks it can improve upon the statutory scheme that Congress enacted 

into law.” Touche Ross & Co. v. Redington, 442 U.S. 560, 578 (1979). 

Accordingly, “[t]he broad remedial goals of the Securities Act are insufficient 

justification for interpreting a specific provision ‘more broadly than its language 

and the statutory scheme reasonably permit.’” Pinter, 486 U.S. at 653 (quoting 

Touche Ross, 442 U.S. at 578). 

As such, Thatcher Lyon was not a statutory underwriter, so the Fund’s 

Section 11 claim necessarily fails. 

Conclusion 

For these reasons, Horizons, Inc. and Thatcher Lyon respectfully request 

this Court affirm the Court of Appeals’ decision that Fordham Fireman’s 

Pension Fund lacks standing to sue, and that Thatcher Lyon did not act as a 

statutory underwriter. 
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Appendix A 

United States Code 

15 U.S.C. § 77b(a)(11) 

The term “underwriter” means any person who has purchased from an 

issuer with a view to, or offers or sells for an issuer in connection with, the 

distribution of any security, or participates or has a direct or indirect 

participation in any such undertaking, or participates or has a participation in 

the direct or indirect underwriting of any such undertaking; but such term 

shall not include a person whose interest is limited to a commission from an 

underwriter or dealer not in excess of the usual and customary distributors' or 

sellers' commission. As used in this paragraph the term “issuer” shall include, 

in addition to an issuer, any person directly or indirectly controlling or 

controlled by the issuer, or any person under direct or indirect common control 

with the issuer. 

15 U.S.C. § 77k 

(a) Persons possessing cause of action; persons liable  

In case any part of the registration statement, when such part became 

effective, contained an untrue statement of a material fact or omitted to state a 

material fact required to be stated therein or necessary to make the statements 

therein not misleading, any person acquiring such security (unless it is proved 

that at the time of such acquisition he knew of such untruth or omission) may, 

either at law or in equity, in any court of competent jurisdiction, sue-- 

(1) every person who signed the registration statement; 
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(2) every person who was a director of (or person performing similar 

functions) or partner in the issuer at the time of the filing of the part of the 

registration statement with respect to which his liability is asserted; 

(3) every person who, with his consent, is named in the registration 

statement as being or about to become a director, person performing similar 

functions, or partner; 

(4) every accountant, engineer, or appraiser, or any person whose 

profession gives authority to a statement made by him, who has with his 

consent been named as having prepared or certified any part of the registration 

statement, or as having prepared or certified any report or valuation which is 

used in connection with the registration statement, with respect to the 

statement in such registration statement, report, or valuation, which purports 

to have been prepared or certified by him; 

(5) every underwriter with respect to such security. 

If such person acquired the security after the issuer has made generally 

available to its security holders an earning statement covering a period of at 

least twelve months beginning after the effective date of the registration 

statement, then the right of recovery under this subsection shall be 

conditioned on proof that such person acquired the security relying upon such 

untrue statement in the registration statement or relying upon the registration 

statement and not knowing of such omission, but such reliance may be 

established without proof of the reading of the registration statement by such 

person. 
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(b) Persons exempt from liability upon proof of issues 

Notwithstanding the provisions of subsection (a) no person, other than 

the issuer, shall be liable as provided therein who shall sustain the burden of 

proof-- 

(1) that before the effective date of the part of the registration statement 

with respect to which his liability is asserted (A) he had resigned from or had 

taken such steps as are permitted by law to resign from, or ceased or refused 

to act in, every office, capacity, or relationship in which he was described in the 

registration statement as acting or agreeing to act, and (B) he had advised the 

Commission and the issuer in writing that he had taken such action and that 

he would not be responsible for such part of the registration statement; or 

(2) that if such part of the registration statement became effective 

without his knowledge, upon becoming aware of such fact he forthwith acted 

and advised the Commission, in accordance with paragraph (1) of this 

subsection, and, in addition, gave reasonable public notice that such part of 

the registration statement had become effective without his knowledge; or 

(3) that (A) as regards any part of the registration statement not 

purporting to be made on the authority of an expert, and not purporting to be a 

copy of or extract from a report or valuation of an expert, and not purporting to 

be made on the authority of a public official document or statement, he had, 

after reasonable investigation, reasonable ground to believe and did believe, at 

the time such part of the registration statement became effective, that the 

statements therein were true and that there was no omission to state a 
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material fact required to be stated therein or necessary to make the statements 

therein not misleading; and (B) as regards any part of the registration 

statement purporting to be made upon his authority as an expert or purporting 

to be a copy of or extract from a report or valuation of himself as an expert, (i) 

he had, after reasonable investigation, reasonable ground to believe and did 

believe, at the time such part of the registration statement became effective, 

that the statements therein were true and that there was no omission to state a 

material fact required to be stated therein or necessary to make the statements 

therein not misleading, or (ii) such part of the registration statement did not 

fairly represent his statement as an expert or was not a fair copy of or extract 

from his report or valuation as an expert; and (C) as regards any part of the 

registration statement purporting to be made on the authority of an expert 

(other than himself) or purporting to be a copy of or extract from a report or 

valuation of an expert (other than himself), he had no reasonable ground to 

believe and did not believe, at the time such part of the registration statement 

became effective, that the statements therein were untrue or that there was an 

omission to state a material fact required to be stated therein or necessary to 

make the statements therein not misleading, or that such part of the 

registration statement did not fairly represent the statement of the expert or 

was not a fair copy of or extract from the report or valuation of the expert; and 

(D) as regards any part of the registration statement purporting to be a 

statement made by an official person or purporting to be a copy of or extract 

from a public official document, he had no reasonable ground to believe and 
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did not believe, at the time such part of the registration statement became 

effective, that the statements therein were untrue, or that there was an 

omission to state a material fact required to be stated therein or necessary to 

make the statements therein not misleading, or that such part of the 

registration statement did not fairly represent the statement made by the 

official person or was not a fair copy of or extract from the public official 

document. 

(c) Standard of reasonableness 

In determining, for the purpose of paragraph (3) of subsection (b) of this 

section, what constitutes reasonable investigation and reasonable ground for 

belief, the standard of reasonableness shall be that required of a prudent man 

in the management of his own property. 

(d) Effective date of registration statement with regard to underwriters 

If any person becomes an underwriter with respect to the security after 

the part of the registration statement with respect to which his liability is 

asserted has become effective, then for the purposes of paragraph (3) of 

subsection (b) of this section such part of the registration statement shall be 

considered as having become effective with respect to such person as of the 

time when he became an underwriter. 

(e) Measure of damages; undertaking for payment of costs 

The suit authorized under subsection (a) may be to recover such 

damages as shall represent the difference between the amount paid for the 

security (not exceeding the price at which the security was offered to the 
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public) and (1) the value thereof as of the time such suit was brought, or (2) the 

price at which such security shall have been disposed of in the market before 

suit, or (3) the price at which such security shall have been disposed of after 

suit but before judgment if such damages shall be less than the damages 

representing the difference between the amount paid for the security (not 

exceeding the price at which the security was offered to the public) and the 

value thereof as of the time such suit was brought: Provided, That if the 

defendant proves that any portion or all of such damages represents other than 

the depreciation in value of such security resulting from such part of the 

registration statement, with respect to which his liability is asserted, not being 

true or omitting to state a material fact required to be stated therein or 

necessary to make the statements therein not misleading, such portion of or all 

such damages shall not be recoverable. In no event shall any underwriter 

(unless such underwriter shall have knowingly received from the issuer for 

acting as an underwriter some benefit, directly or indirectly, in which all other 

underwriters similarly situated did not share in proportion to their respective 

interests in the underwriting) be liable in any suit or as a consequence of suits 

authorized under subsection (a) for damages in excess of the total price at 

which the securities underwritten by him and distributed to the public were 

offered to the public. In any suit under this or any other section of this 

subchapter the court may, in its discretion, require an undertaking for the 

payment of the costs of such suit, including reasonable attorney's fees, and if 

judgment shall be rendered against a party litigant, upon the motion of the 
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other party litigant, such costs may be assessed in favor of such party litigant 

(whether or not such undertaking has been required) if the court believes the 

suit or the defense to have been without merit, in an amount sufficient to 

reimburse him for the reasonable expenses incurred by him, in connection with 

such suit, such costs to be taxed in the manner usually provided for taxing of 

costs in the court in which the suit was heard. 

(f) Joint and several liability; liability of outside director 

(1) Except as provided in paragraph (2), all or any one or more of the 

persons specified in subsection (a) shall be jointly and severally liable, and 

every person who becomes liable to make any payment under this section may 

recover contribution as in cases of contract from any person who, if sued 

separately, would have been liable to make the same payment, unless the 

person who has become liable was, and the other was not, guilty of fraudulent 

misrepresentation. 

(2)(A) The liability of an outside director under subsection (e) shall be 

determined in accordance with section 78u-4(f) of this title. 

(B) For purposes of this paragraph, the term “outside director” shall 

have the meaning given such term by rule or regulation of the Commission. 

(g) Offering price to public as maximum amount recoverable 

In no case shall the amount recoverable under this section exceed the 

price at which the security was offered to the public. 

 


