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QUESTIONS PRESENTED 

I. Whether purchasers of shares of a class of stock issued in a direct listing 
have standing to bring a claim under Section 11 of the Securities Act of 
1933 even though they cannot trace their purchased shares to a 
registration statement. 

 
II. Whether investment bankers acting as financial advisors in a direct 

listing are statutory underwriters for purposes of Section 11 liability.
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STANDARD OF REVIEW 

 
 The District Court’s denial of a motion to dismiss under Federal Rule of 

Civil Procedure 12(b)(6) is reviewed de novo. See Ashcroft v. Iqbal, 556 U.S. 662, 

678–680 (2009).  

STATEMENT OF THE CASE 
 

Statement of the Facts 
 
 Peter Maxfield founded Horizons, Inc. (Horizons) in 2014 to develop 

“technology systems to treat and monitor cognitive problems, such as 

difficulties in early childhood.” (R. at 2).  To build the technology and fund 

initial marketing efforts, Horizons received capital funding from various 

investors in exchange for common stock. Id. at 3–4. By April 2018, many of the 

early investors were becoming anxious to acquire liquidity for their investment. 

Id. at 4. Similarly, many of Horizons’ employees had been paid a significant 

amount of their compensation in stock and also needed liquidity. Ibid. 

 Maxfield met with representatives from the investment bank Thatcher 

Lyon and law firm Whitmore Davis in June 2018 to explore liquidity options. 

(R. at 4–5). The firms suggested a direct listing, which would allow Horizons 

shareholders to sell their existing shares directly on the New York Stock 

Exchange (“NYSE”) without having to raise additional capital through a 

traditional initial public offering (IPO). Id. at 5.  

 Since Horizons did not need to raise additional capital, it found the direct 

listing appealing. It hired Thatcher Lyon as the financial advisor and Whitmore 
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Davis as counsel to conduct the transaction. (R. at 6–7). Together, Horizons, 

Thatcher Lyon, and Whitmore Davis began the due diligence process and 

drafted the Resale Registration Statement and prospectus. Id. at 7. They also 

prepared materials to be used at an “Investor Day”, a live-streamed event 

aimed at familiarizing investors with Horizons and the direct listing. Ibid. 

 On September 15, 2018, Horizons filed its Resale Registration Statement 

and draft prospectus. (R. at 8). Horizons registered approximately 63% of its 

total shares under the Resale Registration Statement as required by the 1933 

Securities Act because those shares were owned by affiliates and non-affiliates 

who had purchased within the last year. Ibid; see also 17 C.F.R § 239.11. The 

remaining 37% of shares held by non-affiliates for longer than one year were 

exempt from registration under Rule 144. (R. at 8); see also 17 C.F.R. § 

230.144. The Resale Registration Statement and prospectus specifically stated 

Thatcher Lyon was not acting as an underwriter. (R. at 8). 

Horizons then hosted its Investor Day on November 10, 2018, to an 

audience of around 8,000 individuals. (R. at 8). Horizons’ executive team spent 

about two hours familiarizing investors with the company and the direct listing 

opportunity. Ibid. Thatcher Lyon did not directly participate or appear in this 

live stream. Id. at 7. It only drafted materials used by the Horizons senior 

executives during the presentation. Ibid. 

Around this time, Thatcher Lyon began consulting with the Designated 

Market Maker (DMM) to suggest an opening share price for the Horizons listing, 

as required by an NYSE rule. (R. at 7–8). It provided information on pre-listing 
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selling, buying interest, and other factors otherwise unavailable to the DMM. 

Ibid. The DMM would then be directly responsible for executing the opening 

trades of Horizons’ securities on the NYSE, at which point the market would 

begin determining the trading price. Id. at 7. 

The SEC declared the Resale Registration Statement effective on January 

10, 2019, and on January 14, 2019, both the registered and unregistered 

shares began trading at $67 per share. (R. at 5, 8–9). This opening price was 

determined “based on buy and sell orders” open in the market. Id. at 8. Four 

days later, the State of Fordham Firemen’s Pension Fund purchased seven 

million shares of Horizons’ common stock at $68 per share. Id. at 9. 

On July 8, 2019, Horizons’ shared a press release regarding an Oxbridge 

University Medical Research Institute study claiming a possible link between 

Horizons technology and health risks. (R. at 9). Horizons’ share price dropped 

from $73 to $37 by the close of trading. The next day, the State of Fordham 

Fireman’s Pension Fund sold all its shares in Horizons at $38 per share. Ibid. 

Procedural History 

 The State of Fordham Fireman’s Pension Fund (Petitioners) commenced 

this litigation in the Fordham District Court by filing a putative class action on 

behalf of all purchasers of Horizons shares. (R. at 9). Petitioners' sole ground 

for recovery was allegations of material misstatements in the Resale 

Registration Statement under Section 11 of the Securities Act of 1933. Ibid; 15 

U.S.C. §§ 77a, 77k. Petitioners named Horizons as a defendant because it 

issued the shares. (R. at 9). Petitioners further named Thatcher Lyon as a 
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defendant, claiming that the investment bank acting as a financial adviser 

satisfied the statutory definition of an underwriter. Ibid; 15 U.S.C. § 77b(a)(11). 

Respondents separately filed Motions to Dismiss (R. at 10). Both 

Respondents argued that Petitioners lack standing under Section 11 because 

they cannot trace the purchase of their shares to the challenged registration 

statement. Ibid. Thatcher Lyon additionally contended that its involvement in 

the direct listing did not meet the statutory definition of an underwriter. Ibid. 

The Fordham District Court initially denied these Motions to Dismiss. Ibid. 

On interlocutory review, the Fourteenth Circuit reversed. (R. at 24). It 

found that Petitioners lack standing under Section 11, noting that the tracing 

requirement is supported by “decades of well-settled precedent” and is required 

by the plain text of the statute. Id. at 15. It held that Thatcher Lyon was not a 

statutory underwriter because it did not purchase securities for re-sale or 

engage in continual solicitations for investors to purchase the shares. Id. at 21–

22. The Fourteenth Circuit further found that Thatcher Lyon did not 

“participate” in the purchase, offer, or sale of the Horizons securities within the 

meaning of the statute. Id. at 22. Petitioners sought certiorari in this Court. (R. 

at 30). On January 11, 2021, their Petition was granted. Ibid. 

SUMMARY OF ARGUMENT 

I 
 

Section 11 of the Securities Act of 1933 is unique among the federal 

securities laws because it provides for a lowered procedural threshold in 

exchange for a strict tracing requirement. This compromise follows from the 



Team No. R01 

5 
 

plain text of the statute, which limits itself to allegations of a faulty registration 

statement by purchasers of “such security.” This conclusion is bolstered by the 

structure of Section 11, its legislative history, general principles of statutory 

and constitutional standing, and causation. This result is not absurd because 

even plaintiffs who cannot trace their shares to a faulty registration statement 

may sue under other provisions of the federal securities laws. And it is faithful 

to the policy tradeoffs made by Congress. Courts should avoid upsetting 

decades-long interpretations of Section 11 and defer to Congress to find the 

facts necessary to make informed policy choices, especially since new 

technology may soon make shares easier to trace. 

II 
 

Strict liability under Section 11 for underwriters includes only parties 

that offer, sell, or purchase securities or participate substantially in any of 

those activities. This definition is consistent with the plain meaning of the 

statute and the broader structure of Section 11. It conforms with Congress’ 

intent to only impose strict liability on those responsible for ensuring the 

accuracy of registration statements. And it is supported by courts’ 

understanding that parties that merely facilitate the distribution process are 

not underwriters. Financial advisors in direct listings do not meet the definition 

of an underwriter. They do not purchase and re-sell securities with a view 

towards distribution. Instead, their involvement merely facilitates the direct 

listing and corresponds with activities performed by other parties, like lawyers, 

that have historically not been considered underwriters. 
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ARGUMENT 
 

I. Purchasers Unable to Trace Their Shares to a Registration 
Statement Lack Standing Under Section 11 Because Its Text, 
Structure, and History Require Tracing 

 
Petitioners seek damages entirely based on allegations of a defective 

registration statement. They point to a statute concerned entirely with 

registration statements. But, incredibly, they disclaim the need to prove they 

purchased a security issued pursuant to any registration statement. This 

argument belies fundamental principles of standing, statutory interpretation, 

and causation. And it attempts to unsettle a foundational precedent in federal 

securities law based only on fleeting policy concerns better addressed to 

Congress. This Court should instead re-affirm the long-recognized rule that 

those who allege defects in a registration statement must be able to prove they 

bought securities that were the direct subject of that statement. 

A. The Text of Section 11 Excludes Petitioners Because Its 
Reference to “Such Security” Requires A Direct Connection With 
the Challenged Registration Statement 

 
Whether a statute confers standing on a putative plaintiff depends on the 

“zone of interests to be protected or regulated by the statute.” Ass’n of Data 

Processing Serv. Org., Inc. v. Camp, 397 U.S. 150, 153 (1970). Courts use 

“traditional tools of statutory interpretation” to assess “whether a legislatively 

conferred cause of action encompasses a particular plaintiff's claim.” Lexmark 

Intern., Inc. v. Static Control Components, Inc., 572 U.S. 118, 127 (2014). In 

other words, the question is whether Congress “authorized [those putative 

plaintiffs] to sue under” Section 11. Id. at 128. This is not a question of 
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“whether in [the Court’s] judgment Congress should have authorized [the] suit, 

but whether Congress in fact did so.” Ibid. 

To understand whom Section 11 authorizes to sue, “we look first and 

foremost to its text.” E.g., U.S. v. Alvarez-Sanchez, 511 U.S. 350, 356 (1994). 

Section 11 pre-supposes the existence of a registration statement. See  15 

U.S.C. § 77k. It begins by providing a civil cause of action “[i]n case any part of 

the registration statement . . . contain[s] an untrue statement [or omission] of a 

material fact.” Ibid. The statute confers this cause of action on “any person 

acquiring such security.” Ibid (emphasis added). 

The crucial phrase “such security” limits the cause of action to 

purchasers of securities issued under the challenged registration statement. 

“Such” means: “That or those; having just been mentioned.” Such, Black’s Law 

Dictionary (10th ed. 2014). In other words, “the term ‘such’ [in a statute] serves 

as a grammatical echo for its immediate antecedent [and implies] a direct 

correspondence” between them. Oden v. Chemung Cty. Indus. Dev. Agency, 661 

N.E.2d 142, 144 (N.Y. 1995). The phrase “such security” appears in the first 

sentence of Section 11.  See  15 U.S.C. § 77k. Its only antecedent is “the 

registration statement.” Id. The only way to give meaning to “such” is to require 

purchasers to trace their shares to the subject of the Section 11 complaint. 

This clear textual directive has shaped the way courts have interpreted 

Section 11 for at least 70 years.1 In the most influential opinion on the subject, 

 
1 A Second Circuit judge who had been an early SEC commissioner first suggested a 
traceability requirement in 1951. Fischman v. Raytheon Mfg. Co. 188 F.2d 783, 786 (“A suit 



Team No. R01 

8 
 

Judge Friendly affirmed this reasoning for the Second Circuit in Barnes v. 

Osofsky, writing that the best reading of “such security” contemplates only 

those who can trace their purchase of securities to those issued “pursuant to 

the registration statement.” 373 F.2d 269, 271 (2d. Cir. 1967). Several other 

circuits have endorsed this reading since. E.g., Krim v. pcOrder.com, Inc., 402 

F.3d 489, 495 (5th Cir. 2005) (Section 11 “limit[s] putative plaintiffs to . . . 

‘those who purchase securities that are the direct subject of the . . . 

registration statement.’” (quoting Barnes, 373 F.2d at 273)).2 

Petitioner emphasizes that the Second Circuit’s opinion in Barnes 

suggested that “such security” could also be read to include any security of the 

same type as those issued under the registration statement. 373 F.2d at 271. 

Of course, the court did not adopt this reasoning. But even the court’s rejection 

of this broad reading understated the case against it. Congress would hardly 

have to include the term “such” if it merely intended to prevent, for example, a 

long-time bondholder from suing under a registration statement recently 

promulgated to issue new equity shares. Petitioner’s reading would make 

“such” into surplusage. “Such” also has a clear referent in Section 11 because 

the sole subject of the provision relates to defective registration statements. See 

15 U.S.C. § 77k. The very title of the provision is “Civil liabilities on account of 

false registration statement.” Ibid (emphasis added). “Such” could only refer to 

 
under Sec. 11 of the 1933 Act . . . may be maintained only by . . . a narrow class of persons . . . 
who purchase securities that are the direct subject of the . . . registration statement.”). 
2 See also Lee v. Ernst & Young, LLP, 294 F.3d 969 (8th Cir. 2002); Hertzberg v. Dignity Partners, 
Inc., 191 F.3d 1076 (9th Cir. 1999); APA Excelsior III L.P. v. Premier Techs., Inc., 476 F.3d 1261 
(11th Cir. 2007). 
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securities issued under a registration statement. Conditioning standing on 

traceability is the only way to satisfy the principle that the word “such” 

requires a “direct connection” with its antecedent. Oden, 661 N.E.2d at 144. 

B. The Structure, History, and Purpose of Section 11 Show That 
Non-Traceable Purchases In Direct Listings Are Outside The 
Scope of Its Cause of Action 

 
The whole structure of Section 11 confirms the appropriateness of a 

traceability requirement because it shows that Section 11 has limited 

applicability to direct listings. The dissenting opinion below expressed concern 

that no plaintiff who purchased shares in a direct listing would have Section 11 

standing under the rule adopted. (R. at 25–27).  Even if true, this is not an 

absurd result. It reflects the way Congress wrote Section 11 to operate. 

Section 11 contains four references to the price at which the security was 

“offered to the public.” That phrase appears three times in the specific formulae 

used to calculate damages. 15 U.S.C. § 77k(e). And the final provision of 

Section 11 limits overall damages to “the price at which the security was 

offered to the public.” 15 U.S.C. § 77k(g). This phrase was no accident. Section 

11 was written to extend concepts from the traditional law of warranty into the 

realm of securities. See Harry Shulman, Civil Liability and the Securities Act, 43 

Yale L.J. 227, 228–233 (1933). The civil damage provision forces the issuer of a 

security to stand behind the stated value and support that value with an 

honest accounting of the facts in the registration statement. 

That purpose neatly applies to the traditional IPO. There, the security 

issuer and the underwriters determine the price at which to offer shares of the 
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company. Ran Ben-Tzur & James D. Evans, The Rise of Direct Listings: 

Understanding the Trend, Separating Fact From Fiction, Fenwick (Dec. 5, 2019), 

https://www.fenwick.com/insights/publications/the-rise-of-direct-listings-

understanding-the-trend-separating-fact-from-fiction. The issuer and the 

underwriters may then directly allocate shares to large institutional investors. 

Id. In an IPO, then, the issuer and the underwriters determine “the price at 

which the security was offered to the public.” 15 U.S.C. § 77k(g). And Section 

11 compels them to put their money where their mouth is. 

But this phrasing is irrelevant to a direct listing. Since the company itself 

does not sell the stock in a direct listing, the price is “not ‘set’ by the company 

and its investment bankers.” Ben-Tzur & Evans, supra. Instead, the trading 

price is “purely market driven.” Id. Moreover, since the issuer does not raise 

funds in a direct listing, it has no direct incentive to inflate the value of its 

shares. See id. The whole structure of Section 11 shows that it has little 

relevance to a direct listing transaction. 

This Court has repeatedly explained that it interprets statutory terms 

with reference to “the broader context of the statute as a whole.” Yates v. U.S., 

574 U.S. 528, 537 (2015) (quoting Robinson v. Shell Oil Co., 519 U.S. 337, 341 

(1997)); see also, e.g., King v. Burwell, 576 U.S. 473, 486 (2015); FDA v. Brown 

& Williamson Tobacco Corp., 529 U.S. 120, 132 (2000). This is especially 

important in determining statutory standing, where the question is about the 

scope of the prohibited conduct. See Lexmark, 572 U.S. at 127. The fact that 

the text of Section 11 only contemplates transactions where the issuer has 
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priced the security and offered it to the public at that price reinforces the 

textual reasons to conclude that plaintiffs must trace their purchase to shares 

promulgated under the registration statement.3 

This conclusion is also reinforced by the legislative history.  The House 

report consistently justifies the legislation on the presumption that purchasers 

have relied on the registration statement. In the committee’s judgment, 

imposing liability for misstatements was fair because of “[t]he connection 

between the statements made and the purchase of a security.” H.R. Rep. 73-

85, at 10 (1933). Hence, the entitlement was provided only to the “buyer of 

securities upon a registration statement.” Id. at 9 (emphasis added). 

Congress’s insistence upon this close connection between the 

misstatement and the purchase explains the lowered procedural requirements 

of Section 11. Unlike other provisions of the federal securities laws, Section 11 

is uniquely harsh in its imposition of strict liability for misstatements. See 

Herman & MacLean v. Huddleston, 459 U.S. 375, 381–82 (1983). This 

relaxation of scienter was a notable departure from traditional rules of 

“common-law civil liability.” Shulman, supra, at 248. It was justified only 

because of the obvious connection between the misstatements and the 

purchaser who could trace their shares to them—a connection eliminated by 

Petitioner’s proposed rule. 

 
3 Respondents do not necessarily contend that purchasers of shares in a direct listing could never 
have standing. It is possible that all shares in a particular direct listing could be issued pursuant to 
a registration statement if all shares are owned by the issuer or its affiliates, for instance. While the 
text of Section 11 would still be inapplicable to the transaction in other respects, the clear 
traceability in this hypothetical situation would at least make standing a closer question. 
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Petitioners urge this Court to depart even further from traditional 

principles of causation. Discarding traceability requirements would allow 

plaintiffs to state a cause of action without tying their alleged harm to the 

alleged conduct of the defendant. But “[w]hen the law grants persons the right 

to compensation for injury from wrongful conduct, there must be some 

demonstrated connection, some link, between the injury sustained and the 

wrong alleged.” Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 342 (2013). 

Congress intended to permit recovery in private securities litigation “only where 

plaintiffs adequately allege and prove the traditional elements of causation and 

loss.” Dura Pharm. v. Broudo, 544 U.S. 336, 346 (2005). 

Of course, Section 11 does have lower procedural requirements than 

other federal securities laws. Notably, it relaxes the traditional causation 

requirement that the plaintiff proves reliance on the allegedly misleading 

statement, for instance. Shulman, supra, at 249–50. But it does not go so far 

as to dispense entirely with the need to prove that the alleged harm flows 

directly from the defendant’s conduct. That rule stretches far back into the 

common law, and this Court “presume[s] that a statutory cause of action is 

limited to plaintiffs whose injuries are proximately caused by violations of the 

statute.” Lexmark, 572 U.S. at 132 (citing Waters v. Merchants’ Louisville, Ins. 

Co., 11 Pet. 213, 223 (1837)). Congress would not have intended to “displace it 

sub silentio.” Lexmark, 572 U.S. at 132. 

Petitioners’ inability to prove traditional causation places them outside 

the statutory cause of action, leaving them without standing. The nature of this 
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cause of action requires the Court to determine “whether the harm alleged has 

a sufficiently close connection to the conduct the statute prohibits.” Lexmark, 

572 U.S. at 133. Not only can Petitioners not show that they purchased shares 

from Horizons directly, as they might be able to do in a traditional IPO, but 

they cannot even demonstrate that their shares were required to be issued 

under a registration statement at all. The strong possibility that Petitioners 

have purchased shares requiring no registration statement means that they 

cannot show the required connection between the conduct prohibited by the 

statute and the alleged harm. 

At best, Petitioners could rely only on a probabilistic argument that it 

was more likely than not that they purchased registered shares because of the 

relative proportions of shares registered and unregistered. But courts have 

roundly rejected these probabilistic arguments, even when the odds were 

overwhelming in favor of registered shares. E.g., Krim, 402 F.3d at 496–97. 

Giving credence to these arguments would allow every purchaser of shares to 

sue, bringing the interpretation in direct conflict with Section 11’s textual 

limitation of “such security.” Id. at 497; 15 U.S.C. § 77k. And standing is a 

jurisdictional question for federal courts, unsuitable for probabilistic proof. 

Could a Wyoming resident invoke diversity jurisdiction based solely on the 

overwhelming likelihood that her opponent resides in a state other than 

Wyoming? “Surely not.” Krim, 402 F.3d at 497. And here, the odds are hardly 

overwhelming: only about 63 percent. (R. at 8).  
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This novel disregard of causation pushes close to the constitutional 

minima for Article III standing, even setting the statutory cause of action aside. 

The requirement that plaintiffs be able to show causation is one of the three 

“irreducible constitutional” requirements to sue in federal court. Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560–61 (1992). This requires plaintiffs to 

demonstrate injury “that fairly can be traced to the challenged action of the 

defendant, and not injury that results from the independent action of some 

third party.” Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41–42 

(1976). That is precisely what Petitioners cannot do. Petitioners likely bought 

shares exempt from the registration statement requirement, sold by an 

“independent third party” not affiliated with Horizons. This constitutional 

doubt is another reason to construe Section 11’s cause of action to exclude 

Petitioners. E.g., Rust v. Sullivan, 500 U.S. 173, 191 (1991) (“[A] statute must 

be construed, if fairly possible, so as to avoid not only the conclusion that it is 

unconstitutional but also grave doubts upon that score.”) (quoting United 

States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916)). 

C. Excluding Petitioners From Section 11 Is Not An Absurd Result 
Because They Have Other Recourse And Technology May Soon 
Make Shares More Traceable 

 
The sole court to conclude that tracing was not required for Section 11 

standing did not dispute the foregoing analysis. Instead, it lamented that 

tracing shares is “often impossible” and resolved to “construe [Section 11] 

flexibly to effectuate [its] remedial purposes.” Pirani v. Slack Technologies, Inc., 

445 F.Supp.3d 367, 378, 380 (N.D. Cal. 2020) (citations and quotations 
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omitted).4 Similarly, the dissenting opinion below relied on what it considered 

the “absurd results” flowing from the majority’s interpretation of Section 11. (R. 

at 25). Judge Cappucci noted the substantial differences between direct listing 

transactions and IPOs, warning that failure to stretch Section 11 to fit this new 

context would leave investors “in the dark and without recourse.” Id. at 26–27. 

Direct listings are indeed materially different from IPOs. But this 

supports Respondents’ case, not Petitioners’. The inapplicability of the text and 

structure of Section 11 to direct listings is strong evidence that Petitioners’ 

claim lies outside of the cause of action. Supra, section I.B. It is not for this 

Court, or any federal court, to re-write the statute to fit changing 

circumstances. The Pirani court self-consciously recognized that all other 

courts to confront the issue had “deferred to Congress to amend” Section 11, 

even if they wished to see a contrary result due to the difficulty of tracing 

shares. 445 F.Supp.3d at 378 (citing Century Aluminum, 729 F.3d at 1107). 

The suggestion that the tracing requirement leaves plaintiffs with no 

recourse is demonstrably false. This Court has long held that the express 

remedy for faulty registration statements under Section 11 does not preclude 

plaintiffs from challenging the same conduct under Rule 10b-5. Herman & 

MacLean, 459 U.S. at 387. Petitioners have recourse if they can prove the 

existence of false statements; they simply cannot take advantage of the “relaxed 

liability requirements” Congress implemented in Section 11 for a narrow class 

 
4 In doing so, the court arguably disregarded controlling precedent in its own circuit. See In re 
Century Aluminum Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013). 
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of plaintiffs who can demonstrate traceability. Century Aluminum, 729 F.3d at 

1107 (quotation and citation omitted). 

Moreover, Petitioners’ hand-wringing over the impossibility of tracing 

shares may be unwarranted. Tracing shares in a direct issue may currently be 

difficult, but the implementation of blockchain technology could soon make it 

easy. Sean Belcher, Tracing the Invisible: Section 11’s Tracing Requirement and 

Blockchain, 16 Colo. Tech. L.J. 145, 167 (2018) (“If all publicly traded 

companies registered their shares on a blockchain-based platform, the process 

of determining what offering one's shares came from would take minutes, if not 

seconds.”) These rapid technological changes illustrate exactly why courts 

should hesitate to intervene and change decades-long statutory interpretations. 

Congress is institutionally better suited to uncover the detailed facts and policy 

concerns necessary to make informed policy changes. 

Imposing strict liability on direct issuers by ignoring the statutory 

language and structure also risks stifling innovation in capital markets, a 

countervailing policy risk that Congress is better positioned to consider. Courts 

should remember that issuers do not directly benefit from a direct listing 

because, unlike an IPO, it is not a capital-raising event. Ben-Tzur & Evans, 

supra. Firms like Horizons directly list their shares to provide liquidity to their 

employees and early investors. (R. at 4–6). If firms face strict liability for doing 

so, they will be far less likely to directly list shares at all, harming their 

employees who have been compensated in stock. 
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In summary, Section 11’s standing requirement merely means that 

plaintiffs who cannot trace their shares will have to seek recourse outside of 

the deliberately lowered procedural requirements of Section 11. This result is 

consistent with the plain text of Section 11, its broader structure, and its 

legislative history. It is consistent with background principles of statutory and 

constitutional standing and securities laws. And it is consistent with the way 

that every circuit has interpreted Section 11 for at least 70 years. This Court 

should affirm the holding below and recognize that Petitioners lack standing. 

II. Investment Bankers Acting Merely as Financial Advisers in a Direct 
Listing Are Not Statutory Underwriters Because They Do Not 
Purchase, Offer, Or Sell Securities Or Participate In Any Such 
Undertaking 
 
The Securities Act creates only three discrete groups of underwriters. A 

statutory underwriter must have (i) “purchased [a security] from an issuer with 

a view to . . . distribution;” (ii) offered or sold a security “for an issuer in 

connection with[] the distribution of any security;” or (iii) participated, 

“direct[ly] or indirect[ly] . . . in any such undertaking.” 15 U.S.C. § 77b(a)(11). 

Thatcher Lyon acted merely as a financial advisor to Horizons in its direct 

listing. Thatcher Lyon drafted investor materials for an Investor Day, helped 

draft the Resale Registration Statement, and consulted with the DMM on a 

possible opening share price based on market demand. (R. at 23). Because 

Thatcher Lyon did not purchase securities, offer or sell securities on behalf of 

Horizons, or participate in the distribution of Horizons securities, it cannot be a 

statutory underwriter. 
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A. Thatcher Lyon is Not An Underwriter Because It Did Not Purchase 
Securities From An Issuer With A View To Distribution 

The first classification of underwriters typically applies to investment 

banks engaged in an IPO. See, e.g., In re Nat’l Ass’n of Sec. Dealers, Inc., 21 

S.E.C. Docket 930, 933 (1980). In an IPO, an investment bank purchases 

securities from the issuer at an agreed-upon discounted price and then re-sells 

them to investors so the issuer can raise capital. Ibid.; see also Quinn & Co. v. 

Securities & Exch. Comm'n, 452 F.2d 943, 946 (10th Cir.1971) (“An underwriter 

is one who purchases stock from the issuer with an intent to resell to the 

public”). The difference between the purchase price and sale price is the fee the 

investment bank receives. Quinn & Co., 452 F.2d at 946. 

In other words, the first category plainly does not apply to Thatcher Lyon 

here or the role of investment banks in direct listings more generally. Thatcher 

Lyon, acting merely as a financial adviser, did not purchase and then re-sell 

Horizons’ shares. (R. at 5). Instead, Horizons listed its securities directly on an 

exchange. Ibid. Without a purchase of securities, the plain language of Section 

2(a) excludes Thatcher Lyon from the first part of its definition. 

B. Thatcher Lyon Is Not An Underwriter Because It Did Not Offer Or 
Sell Securities On Behalf Of An Issuer In Connection With The 
Distribution Of A Security 

 
The second statutory category applies to those who offer or sell securities 

on behalf of issuers. Investment banks sometimes offer or sell securities in a 

“best-efforts” offering. (R. at 19). In this type of offering, investment banks 

commit to using their best efforts to sell the shares for a commission. (R. at 
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19); See, e.g., A.J. White & Co. v. SEC, 556 F.2d 619, 620–21 (1st. Cir. 1977); 

SEC v. Inv. Bankers of Am., Inc., 181 F.Supp. 346, 348 n.4 (D.D.C. 1960). 

Some courts have interpreted offering or selling securities more broadly 

to include those who engage in continuous solicitations. For instance, the 

Second Circuit held that a corporation was a statutory underwriter when it 

solicited orders for Chinese government bonds through mass meetings, 

advertising in newspapers, and personal appeals urging the members of 

Chinese communities in New York, New Jersey, and Connecticut to purchase 

the bonds. SEC v. Chinese Consol. Benevolent Ass’n. 120 F.2d 738, 739 (2d Cir. 

1941). The corporation subsequently obtained cash and applications from the 

purchasers and transmitted them to the Bank of China in New York. Ibid. The 

court stated that the “solicitation of offers to buy the unregistered bonds, either 

with or without compensation, brought defendant’s activities literally within the 

prohibition of the statute.” Id. at 740. 

Thatcher Lyon did not offer, sell, or even continuously solicit on behalf of 

Horizons securities. Since this was a direct listing, it was not engaged in a 

best-efforts offering. In fact, Thatcher Lyon had no contact with investors at all. 

(R. at 21). It did not develop a book of investors to gauge investors' interest, 

participate in a roadshow to meet with potential investors, or solicit purchasers 

for the direct listing as a typical underwriter would do in an IPO. (R. at 6). 

Thatcher Lyon’s only “engagement” with investors involved drafting 

materials for Horizons’ executives to present on “Investor Day.”  (R. at 7). 

Thatcher Lyon did not appear or directly participate in the Investor Day 
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stream. Ibid. Such limited engagement does not fall within the statutory 

definition of offering or selling. 

These actions materially differ from the behavior of the defendant in 

Chinese Consolidated. There, the underwriter took out advertisements in 

newspapers and held mass meetings to encourage people to buy Chinese 

bonds. 120 F.2d at 739. The Second Circuit emphasized the continuous nature 

of these solicitations in deciding this activity fell within the statute’s ambit. Id. 

at 741. Thatcher Lyon’s conduct was different in two respects. First, its 

advisory role on the Investor Day stream constituted a single occurrence. And 

second, its role did not involve direct contact with investors. 

Furthermore, simply preparing materials used in an offering is not 

“offering” or “selling” securities, and therefore, should not result in Section 11 

underwriter liability. A contrary holding would subject lawyers, proofreaders, 

and any other limited participants in the process to underwriter liability even 

though these parties serve entirely different functions from a typical 

underwriter.  As the court below recognized, “Section 11 liability for 

underwriters is justified on the grounds that underwriters are ‘gatekeepers’ to 

the capital markets and therefore should be charged with ensuring the 

accuracy of information in registration statements.” (R. at 18) (citing Reiner H. 

Kraakman, Corporate Liability Strategies and the Costs of Legal Controls, 93 

Yale L.J. 857, 890 (1984)). Limited participants in drafting materials cannot be 

considered “gatekeepers” to the capital markets. The underwriter definition 
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should remain narrowly defined to encompass only those engaged in the actual 

distribution of securities. 

C. Thatcher Lyon Is Not An Underwriter Because It Did Not 
Participate In The Purchase, Offer, Or Sale Of A Security 

 
Finally, Thatcher Lyon did not participate directly or indirectly in the 

purchase, offer, or sale of securities within the statutory definition. This third 

part of the statutory definition includes “any person who . . . in connection 

with the distribution of any security . . . participates or has a direct or indirect 

participation in any such undertaking.” 15 U.S.C. § 77b(a)(11). Petitioners urge 

this court to construe “indirect participation” broadly. But without some 

limiting principle, the copy shop employee who prints a prospectus advertising 

a security has “indirect[ly] participated” in its distribution. Participation must 

be defined carefully in light of the statutory text and purpose. 

For this reason, courts interpreting Section 2(a) have paid careful 

attention to the context in which “participation” appears. To avoid excessive 

participation liability, relevant conduct must be “related to the actual 

distribution of securities.” In re Lehman Brothers Mortg.-Backed Sec. Litig., 650 

F.3d 167, 176–77 (2d Cir. 2011). In other words, the participation must be part 

of the purchase, sale, or offer of securities itself. Conversely, those who merely 

facilitate a purchase, sale, or offering, but do not themselves engage in those 

activities are not underwriters. Id. at 177. 

Textually, this conclusion follows from the need to refer to “the broader 

context of the statute as a whole” to understand each provision. Yates, 574 

U.S. at 537; supra, Section I.A. As Section I emphasized, the word “such” in a 
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statute is a “grammatical echo for its immediate antecedent [and implies] a 

direct correspondence” between the items. Oden, 661 N.E.2d at 144. So, “any 

such undertaking” in Section 2(a) must refer to purchasing, selling, and 

offering securities, its immediate textual antecedents. These terms limit the 

types of activity that constitute cognizable participation. 

This interpretation is consistent with the legislative history. The House 

committee report explains that liability for participation was included to 

expand coverage to two groups: (1) underwriters of the underwriter, and (2) 

“participants in the underwriting . . . who are given a certain share or interest.” 

Lehman Brothers, 650 F.3d at 179 (quoting H.R. Rep. 73-85, at 13 (1933)). A 

later House committee report explains revisions to the draft statute to exclude 

from the definition those who merely furnish an underwriter money, and to 

adopt a test “of participation in the underwriting undertaking rather than that 

of a mere interest in it.” H.R. Rep. 73-152, at 24 (1933). 

This history shows that “congressional intent was to include as 

underwriters all persons who might operate as conduits for securities being 

placed into the hands of the investing public.” Thomas Lee Hazen, Law of 

Securities Regulation § 4.27[1] (6th ed. 2011); see also New Jersey Carpenters 

Vacation Fund v. Royal Bank of Scot. Grp., PLC, 720 F.Supp.2d 254, 262–63 & 

n. 7 (S.D.N.Y. 2010) (interpreting the statute to mean that the underwriter 

definition “revolves around the sale and distribution of securities”). Congress 

did not intend to include parties who merely facilitate a transaction to be held 

strictly liable as underwriters when they perform non-distributional functions. 
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See, e.g., In re WorldCom Sec. Litig., 308 F.Supp.2d 338, 334 (S.D.N.Y. 2004) 

(“Having a relationship with an issuer or underwriter . . . does not transform 

one into an underwriter.”). Including such parties would transform “every 

lawyer, accountant, and other professional whose work is theoretically 

‘necessary’ to bringing a security to market into an ‘underwriter’ subject to 

strict liability under § 11.” Lehman Brothers, 650 F.3d at 181. 

Furthermore, Section 11 liability is not limited to underwriters. It applies 

separately to directors of the issuing company, “every person who signed the 

registration statement,” and “accountants and other professionals who prepare 

reports or valuations used in connection with a registration statement” among 

others. See 15. U.S.C. § 77k(a)(1)-(5). If statutory “participation” for underwriters 

was intended to encompass any party whose participation was simply necessary 

or essential for a security offering, there would be no need to specify Section 11 

liability for accountants and other professionals who prepare reports. They 

would be classified as underwriters by necessarily participating in the 

distribution process. Therefore, by enumerating liability for these non-

underwriter parties, the statute itself constructs a narrower interpretation of 

participation. See Obasi Inv. Ltd. v. Tibet Pharm., Inc., 931 F.3d 179, 191 (3d Cir. 

2019) (“Congress expressly circumscribed the class of defendants subject to § 11 

liability—and it did so for good reason.”). Petitioner’s construction of 

participation in Section 2(a) would render these additional provisions of Section 

2(a) surplusage, violating this Court’s long-standing directive to “give effect . . . 

to every word Congress used.” Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979). 
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Recognizing these principles, courts have generally held that parties who 

are involved in a security offering but do not perform underwriting functions are 

not underwriters. See, e.g., WorldCom, 308 F.Supp.2d at 344 (“Given this 

statutory emphasis on an entity’s ‘participation’ in the underwriting, courts have 

determined whether a defendant was an underwriter by analyzing its role in the 

underwriting process.”). For example, In Lehman Brothers, the court found that 

credit rating agencies that assisted in the structuring of mortgage-backed 

securities to assign them a AAA rating were not underwriters because their 

services were not related to the purchase, offer, or sale of the securities. 650 F.3d 

at 188; see also Ingenito v. Bermec Corp., 441 F.Supp. 525, 535–36 (S.D.N.Y. 

1977) (holding that an issuer’s creditor is not an underwriter); In re Laser Arms 

Corp. Sec. Litig., 794 F.Supp. 475, 484 (S.D.N.Y. 1989), aff'd, 969 F.2d 15 (2d 

Cir. 1992) (“[T]he duties of a statutory underwriter cannot be imposed simply by 

virtue of one’s status as a market maker.”); In re REFCO, Inc. Sec. Litig., No. 05 

CIV. 8626, 2008 WL 3843343, at *5 (S.D.N.Y. Aug. 14, 2008) (concluding that 

investment bankers who commented on the draft of a registration statement for 

a bond offering were not underwriters). 

This Court, too, has reached a similar conclusion. In Herman & MacLean, 

this Court identified examples of those who “cannot be reached by a Section 11 

action.” 459 U.S. at 386 n.22. These include “corporate officers other than those 

specified” in the statute’s text, “lawyers not acting as ‘experts,’ and accountants 

with respect to parts of a registration statement which they are not named as 
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having prepared or certified.” Ibid. These examples mimic the findings of lower 

courts in that the involvement of these parties is not related to distribution. 

In contrast, where courts have determined a party to be an underwriter, 

that party has typically been involved in purchasing, selling, or offering 

securities. See, e.g., SEC v. Kern, 425 F.3d 143, 152 (2d Cir. 2005) (defendants 

“acquired securities from affiliates with a view to distribution”); SEC v. N. Am. 

Research & Dev. Corp., 424 F.2d 63, 72 (2d Cir. 1970) (defendant “participate[ed] 

in a distribution” by acquiring and selling shares); SEC v. Culpepper, 270 F.2d 

241, 247 (2d Cir.1959) (defendant publicly sold shares he received as repayment 

of a stock loan); SEC v. Int'l Chem. Dev. Corp., 469 F.2d 20, 32 (10th Cir.1972) 

(defendant “served as a conduit for the distribution of [] shares to numerous 

investors.”); SEC v. Murphy, 626 F.2d 633, 652 (9th Cir. 1980) (holding that a 

defendant who prepared and reviewed offering memoranda, met personally with 

broker-dealers and investors, and spoke at broker-dealer sales seminars 

participated in the distribution of securities).  

Some courts have considered the underlying purpose of underwriter 

liability when construing the meaning of participation. The Seventh Circuit 

found that a company that performed due diligence and recommended a 

minimum yield rate for an issuer’s bond offering was an underwriter. Harden v. 

Raffensberger, Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 1995). The Harden 

court recognized that, generally, participation makes an entity an underwriter 

only when the entity “engage[s] in steps necessary to the distribution of 

securities.” Id. at 1401–02 (quoting SEC v. Holschuh, 694 F.2d 130, 139 n.13 
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(7th Cir. 1982)). But there, the court found “additional and substantial reasons 

for interpreting” Section 2 to include the defendant. Ibid. The defendant had been 

hired as a “qualified independent underwriter” (QIU), as required by an industry 

rule because the actual underwriter was an affiliate of the issuer. Ibid. In these 

unique circumstances, the QIU served the same purposes as a traditional 

underwriter because their presence was intended to protect the public from 

being misled. Ibid. This was enough for the Harden court to conclude that the 

QIU was subject to underwriter liability. Id. at 1403. 

Harden should not be read for the proposition that any steps “necessary” 

to the distribution of securities constitute statutory participation. Such a reading 

would mean that even de minimis, albeit necessary, steps would confer 

underwriter liability on parties having very little to do with the actual distribution 

of securities. Instead, the “necessary steps” test has always been applied to those 

with a substantial role in the distribution of securities. See Murphy, 626 F.2d at 

652 (“[N]o court using the ‘necessary participant’ test has found liable a 

defendant whose acts were not a substantial factor in the sales transaction.”). 

Harden does not change this understanding. The court narrowly limited its 

inquiry to participation in the purchase of notes “with a view to distribution” or 

“in the offer or sale of . . . notes in connection with their distribution.” Harden, 65 

F.3d at 1400 (emphasis added). Therefore, this approach remains consistent 

with the test in Lehman: merely facilitating a distribution is not statutory 

participation. 650 F.3d at 177. 
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Thatcher Lyon did not participate in the purchase, offer, or sale of 

Horizons’ securities because none of its activities were related or necessary to 

the distribution of Horizons securities. Thatcher Lyon merely facilitated the 

direct offering. It performed three primary activities: (1) preparing materials for 

Investment Day, (2) collaborating in drafting the Resale Registration Statement, 

and (3) advising the market maker on an opening market price.  

First, in preparing materials for Investor Day, Thatcher Lyon did not 

participate in any distributional activities that would satisfy statutory 

participation. Distributional activities include going on a roadshow to gauge 

investor interest, building a book of investors, and meeting with investors to 

otherwise market the securities. See, e.g., N.J. Carpenters Vacation Fund, 720 

F.Supp.2d at 263. Thatcher Lyon’s minimal role in drafting materials used by 

the Horizons executive team hardly resembles these forms of participation in 

which the parties play substantial roles in advertising the securities directly to 

potential investors. Here, Thatcher Lyon never appeared on the live stream nor 

had any direct contact with the investors. Thatcher Lyon’s engagement was too 

remote from the actual offering, selling, or purchasing of securities to be 

statutory participation sufficient to make Thatcher Lyon an underwriter. 

Second, drafting the Resale Registration Statement in collaboration with 

Horizons and their counsel is also not statutory participation. Holding every 

party involved in the preparation of a registration statement as an underwriter 

would undermine the text of Section 11. Section 11 imposes liability on “(i) 

issuers, (ii) directors, (iii) signatories to a registration statement, (iv) accountants 
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and other professionals who prepare reports or valuations used in connection 

with a registration statement, and (v) underwriters.” 15 U.S.C. § 77k(a). All of 

these parties typically participate in drafting the registration statement. 

However, if drafting the registration statement was sufficient to confer 

underwriter status on an individual, then there would be no need to enumerate 

the other four parties. What distinguishes underwriters from the other four 

parties is their participation in distributional activities, namely offering, selling, 

and purchasing securities with a view towards distribution. Drafting the Resale 

Registration Statement is not such an activity. 

Applying broad applicability of underwriter liability to any participant in 

the registration statement process would lead to the undesirable outcome that 

“anyone who commented on a draft statement, however innocently, [would 

become] a guarantor of every assertion in the registration statement.” REFCO, 

2008 WL 3843343 at *3.  For this reason, this Court has suggested that “certain 

individuals who play a part in preparing the registration statement generally 

cannot be reached by a Section 11 action,” including “lawyers not acting as 

‘experts’”. Herman & MacLean, 459 U.S. at 386 n. 22. Therefore, participating in 

drafting the Resale Registration Statement alone cannot be sufficient to make 

Thatcher Lyon an underwriter. 

Third, Thatcher Lyon consulting with the DMM to suggest an opening price 

is not statutory participation. This only “facilitated the transaction.” Lehman 

Brothers, 650 F.3d at 183. The true opening price was set by the market as a 

function of the buy offers. Thatcher Lyon’s role in the direct listing process is 
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analogous to credit rating agencies assigning mortgage-backed securities a credit 

rating as in Lehman Brothers. Id. at 188. While assigning a credit rating is 

“necessary” to distribute mortgage-backed securities, it does not rise to the level 

of participation needed to satisfy underwriter liability. Ibid. The same is true for 

Thatcher Lyon’s role in consulting with the DMM. 

Furthermore, Petitioners contend that Thatcher Lyon was necessary to the 

sale of securities, and therefore an underwriter, because the NYSE rules 

mandate that an independent advisor consults with the DMM to suggest an 

opening price. (R. at 28). If Thatcher Lyon is an underwriter because it must 

consult with the DMM for the direct listing to occur, then the DMM must also be 

a necessary participant in the direct listing. But courts have specifically held 

that market makers are not underwriters. See, e.g., Laser Arms, 794 F.Supp. at 

484. This supports the conclusion that the ‘necessary steps’ test only applies to 

substantial participants in the actual distribution of securities, and not 

participants that merely facilitate the process. See Murphy, 626 F.2d at 652. 

Thatcher Lyon, in consulting with the DMM, facilitated the direct listing but was 

not a substantial participant in the sale itself. 

Finally, holding Thatcher Lyon liable as an underwriter would exceed 

congressional intent. Congress meant to place strict liability on “conduits” 

transferring securities between issuers and the public, not every participant in 

the distribution process. Hazen, supra, at § 4.27[1]. This principle can be easily 

applied to investment banks in a traditional IPO that purchase and re-sell 

securities. These entities are the ‘gatekeepers’ of capital markets and are 
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entrusted with protecting investors from fraud. (R. at 18). But Thatcher Lyon 

was never a conduit for Horizons securities and should not be subject to strict 

liability as an underwriter. Holding otherwise would far exceed the limits courts 

have constructed around underwriter status; every party remotely involved in 

the distribution process would suddenly be entrusted with ensuring the 

accuracy of registration statements despite their limited responsibilities. 

In summary, Thatcher Lyon should not be considered an underwriter 

because it did not offer, sell, or purchase Horizons securities nor did it 

participate in any of those activities. Holding otherwise would be inconsistent 

with the plain meaning of the statute, Congress’ intent in establishing strict 

liability for underwriters, and courts’ definitions of what it means to be an 

underwriter. An underwriter must participate in the distributional activities of 

offering, selling, or purchasing securities, not just facilitate the process of a 

direct listing. Any broader definition would harmfully expand underwriter 

liability. Therefore, this Court should affirm the holding below that Thatcher 

Lyon did not underwrite the direct listing. 

PRAYER FOR RELIEF 
 

 For the foregoing reasons, Respondents respectfully request that both 

holdings of the lower court be AFFIRMED. We ask this Court to hold (1) that 

standing to assert a claim under Section 11 of the Securities Act of 1933 

requires a putative plaintiff to trace their purchased shares to an allegedly 

faulty registration statement, and (2) investment bankers acting merely as 

financial advisers in a direct listing are not statutory underwriters. 


