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QUESTIONS PRESENTED 

I. Whether purchasers of shares of stock issued in a direct listing can 

establish standing to bring a claim under Section 11 of the Securities Act 

of 1933 (the “Securities Act”) when they cannot trace their purchased 

shares to a registration statement. 

II. Whether investment bankers who act as financial advisors in a direct 

listing are statutory underwriters as defined by 15 U.S.C. §77k(a) et seq. 

and Section 2(a)(11) of the Securities Act for purposes of § 11 liability 

even if they solely provide professional consulting services. 
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STATUTORY AND REGULATORY PROVISIONS 

The first issue in this case is whether Section 11 of the Securities Act of 

1933 (the “Securities Act”) provides purchasers of shares of a class of stock 

issued in a direct listing with standing to bring a claim even though they 

cannot trace their purchased shares to a registration statement. The second 

issue addresses whether investment bankers acting as financial advisors in a 

direct listing are statutory underwriters pursuant to 15 U.S.C. §§ 77k(a) et seq. 

for purposes of Section 11 liability. 

STANDARD OF REVIEW 

When reviewing an appeal of an order to dismiss for failure to state a 

claim under Rule 12(b)(6) and Section 11 of the Securities Act, the court review 

is de novo. Boyle v. United States, 200 F. 3d 1369, 1371 (Fed, Cir. 1998). The 

court must recognize all allegations in the complaint as true, “drawing all 

reasonable inferences” in light most favorable to Appellants. See, e.g., In re 

Lehman Bros. Mortgage-Backed Sec. Litig., 650 F.3d 167, 174 (2d. Cir. 2011); In 

re NYSE Specialists Sec. Litig., 503 F.3d at 91, 95 (2d Cir. 2007). The complaint 

must contain sufficient facts to “state a claim to relief that is plausible on its 

face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). 

 STATEMENT OF FACTS  

The Creation of Horizons, Inc. Peter Maxfield wasted little time after 

graduating summa cum laude from Stanford University with a degree in 

neuroscience, and created a business plan for a medical technology company 
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in August 2014. R. at 2. Maxfield’s proposed business, Horizons, Inc. 

(“Horizons”), was to develop technology solutions for treating and monitoring 

cognitive problems ranging from early childhood attention difficulties to 

“short-term memory loss and early-stage dementia.” R. at 2.  

In need of startup capital, Maxfield approached Matthew Stowe, a fellow 

Stanford graduate and former squash teammate who worked at the venture 

capital firm, Ashford Investors (“Ashford”). R. at 3. Stowe explained that 

Ashford did not provide start-up capital; rather, the medical technology and 

biomedical engineering investment firm participated in subsequent funding 

rounds. R. at 3. However, Stowe was nonetheless “encouraging” and provided 

Maxfield with names of two other “well capitalized” angel investors who may be 

interested in funding Horizons’ startup. R. at 3. 

One of Stowe’s suggestions, Geoffrey Robbins, expressed interest in 

funding Horizons. R. at 3. After retaining a reputable venture capital attorney, 

Maxfield negotiated the details of the deal with Robbins. R. at 3. By December 

2014, the private sale to Robbins made $10 million in startup capital available 

to Horizons in exchange for 6% of the company’s common stock. R. at 3.  

Additional Investors Backed Horizons’ Rapid Growth. Robbins 

became a “close confidant and advisor” to Maxfield over the next year as the 

Horizons technology and “modest production facilities” were built out. R. at 3. 

The pair agreed additional capital was needed in order to bring Horizons’ 

operations into the next phase of marketing and sales. R. at 3. This time, Stowe 
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was able to set up a meeting with Shelby Styles, one of Ashford’s senior 

partners. R. at 4. Impressed, Styles agreed to bring Ashford and a co-investor, 

Franklin Fund, together to provide Horizons with $30 million in capital funding 

in exchange for 12% of Horizons’ common stock, closing the funding round in 

February 2016. R. at 4. Over the next two years, Horizons experienced positive 

cashflow and began expanding its technology into treatments for early-stage 

dementia. R. at 4. Horizons’ business “grew exponentially” and by the close of 

its funding round in April 2018, the company had aggregated over $900 million 

with venture capital firms holding 47% of its common stock. R. at 4. 

Shareholders Wanted to Liquidate. By May 2018, Horizons’ investors 

and employees who had been paid in shares of stock were anxious to liquidate 

their holdings. R. at 4. In order to assist in the transaction, Robbins suggested 

a meeting with Robert Folk, a senior capital markets attorney at the securities 

transaction law firm, Whitmore Davis, and Lawrence Forbes, a senior partner 

at the investment bank, Thatcher Lyon. R. at 4. 

Horizons Examined the Direct Listing Option. Although the option of 

a traditional initial public offering (“IPO”) was discussed, the idea was quickly 

rejected because “Horizons would not . . . need to raise additional capital” for at 

least another year and a half. R. at 5. Instead, Folk from Whitmore Davis 

explained the new direct listing alternative. R. at 5. Specifically, Folk explained 

that shareholders would not be subject to a “lock up” restriction; Folk also 

explained the “Rule 144 exemption” from registration for early investors and 
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shareholders who had owned their shares for more than one year.  R. at 5–6; 
1

see 17 C.F.R. § 230.144(a)(1). Following this meeting, Maxfield was attracted to 

the direct listing option and, after discussing with Robbins and Stowe, set a 

follow-up meeting. R. at 6. 

Folk and Forbes led the next meeting on June 15, 2018 to “provide[] an 

overview . . . of the mechanics . . . of the transaction [and to explain] . . . how a 

direct listing differed from an IPO.” R. at 6. Forbes specifically described the 

role of investment bankers in a direct listing transaction as “financial advisors” 

and clarified how the financial advisor’s role and responsibilities varied from 

the activities of an underwriter. R. at 6–7. For example, Folk explained the 

financial advisors in the Horizons transaction would: host a two-hour “Investor 

Day” instead of participating in a weeks-long roadshow; “help prepare a Resale 

Registration Statement and prospectus . . . but would not directly participate in 

the [‘Investor Day’] live stream”; and not “engage in book building or price 

discovery activities,” but would communicate and consult with the Designated 

Market Maker in order to determine the share price. R.at 7. 

Horizons’ Due Diligence Phase Began. Maxfield and Robbins proceeded 

with a direct listing transaction; they hired Thatcher Lyon to serve as financial 

advisor and Whitmore Davis as counsel. R. at 7. “Together, Horizons, Thatcher 

Lyon and Whitmore Davis began the due diligence process and drafting the 

1
Under this section, an affiliate is “a person that directly, or indirectly . . . controls, or is 

controlled by . . . such issuer.” See 17 C.F.R. § 230.144(a)(1). Relevant here, non-affiliates who 

have owned shares for more than one year are exempt from the registration requirement of 

Rule 144(a)(1). R. at 5. 
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Resale Registration Statement, prospectus, and materials to be used at 

Investor Day. R. at 7. During this three-month phase, “Thatcher Lyon and 

Whitmore Davis thoroughly reviewed Horizons’ financial statements, physical 

plant, ongoing business operations and contingent liabilities, including 

litigation.” R. at 8. The prospectus indicated Horizons had “no material 

contingent liabilities and only ordinary course business litigation.” R. at 8. 

The Resale Registration Statement was Prepared. Horizons filed its 

Resale Registration Statement and confidential draft prospectus on September 

15, 2018. R. at 8. Of its 132,581,994 total shares: 

Horizons registered 83,526,656 shares . . . approximately 63% . . . 

owned by non-affiliates who had purchased within the last year 

and affiliates . . . . The remaining 49,055,338 shares were held by 

non-affiliates for longer than one year, and therefore their sale was 

exempt from registration under Rule 144 . . . . The Resale 

Registration Statement and prospectus specifically stated Thatcher 

Lyon was not acting as an underwriter. R. at 8. 

 

On November 10, 2018, around 8,000 individuals tuned in to watch the 

Investor Day live stream. R. at 8. 

The Designated Market Maker Set Horizons’ Pricing. As Folk and 

Forbes had described in its meetings, the Designated Market Maker consulted 

with Thatcher Lyon prior to the Registration Statement becoming effective. R. 

at 8. Thatcher Lyon communicated Horizons’ pricing expectations and provided 

advice “based on pre-listing selling, buying interest and other factors otherwise 

unavailable to the Designated Market Maker.” R. at 8. The Securities Exchange 

Commission (“SEC”) declared Horizons’ Resale Registration Statement effective 
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on January 10, 2019. The New York Stock Exchange (“NYSE”) established 

Horizons’ reference price at $62 and on January 14, the Designated Market 

Maker “set the opening trading price at $67 after consulting with Thatcher 

Lyon but without coordinating with Horizons.” R. at 8–9. 

The Firemen’s Fund and the Oxbridge Study. Four days into trading, 

the Firemen’s Fund purchased 7 million “shares of Horizons’ common stock at 

$68 per share, intending to hold them as a long-term investment.” R. at 9. 

However, “Horizons’ share price plummeted from $73 to $37” in July 2019 after 

a Horizons press release announced Oxbridge University’s Medical Research 

Institute study “indicated Horizons’ principal and highly successful technology 

for treating early-stage dementia was associated with brain cancer in 13% of 

patients receiving treatment with the technology.” R. at 9. Despite its intention 

to hold its Horizons’ shares as a long-term investment, just under six months 

after purchasing its shares, on July 9, 2019, the Firemen’s Fund sold the 

entirety of its Horizons holdings at $38 per share. R. at 9. 

STATEMENT OF THE CASE 

On July16, 2019, the Petitioners, State of Fordham Firemen’s Pension 

Fund (the “Firemen’s Fund”), filed a class action against Horizons and Thatcher 

Lyon in the District Court for the District of Fordham. R. at 9. The claim was 

brought on behalf of “all purchasers of the common stock of Horizons between 

January 14, 2019 and July 8, 2019,” and alleged Horizons and Thatcher Lyon 

committed securities fraud in violation of Section 11 of the Securities Act. R. at 
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9. The Firemen’s Fund argued they suffered losses in the value of their 

purchased shares as a result of “material misstatements and omissions” in the 

Resale Registration Statement, “specifically relating to matters addressed in the 

Oxbridge study.” R. at 9. The Firemen’s Fund claimed Horizons was liable as 

an issuer and Thatcher Lyon was liable as an underwriter, and sought 

damages calculated in accordance with 15 U.S.C. § 77k(e). R at 9.  

On July 28, 2019, Horizons and Thatcher Lyon separately filed Rule 

12(b)(6) motions to dismiss the action for failure to state a claim upon which 

relief can be granted. R. at 10. Both Horizons and Thatcher Lyon alleged the 

Firemen’s Fund lacked standing to bring a claim under Section 11 because 

they could not directly trace their purchased shares to the Resale Registration 

Statement. R. at 10. Thatcher Lyon further moved to dismiss the complaint 

against it, because “Thatcher Lyon was not an underwriter in the transaction 

and therefore [] not a liable party” per 15 U.S.C. § 77k(a). R. at 10. 

On November 30, 2019, the District Court rejected Horizons’ and 

Thatcher Lyon’s motions to dismiss. R. at 10. The court found the Firemen’s 

Fund had standing despite its inability to trace its shares to the Resale 

Registration Statement “because tracing should not be required in direct listing 

transactions.” R. at 10. The court also held that Thatcher Lyon “acted as a 

statutory underwriter and therefore [was] subject to § 11 liability.” R. at 10. 

Following the District Court’s decision, Horizons and Thatcher appealed. 

R. at 10. Horizons and Thatcher Lyon “argued the District Court erred in 

7 



 

finding that tracing need not be established.” R. at 10. Thatcher Lyon further 

“argued the District Court erred in finding that Thatcher Lyon was an 

underwriter.” R. at 10. Pursuant to 28 U.S.C. § 1292(b), the District Court 

certified the two issues as matters involving “a controlling question of law as to 

which there is substantial ground for difference of opinion”; the Fourteenth 

Circuit “accepted appeal limited solely to those two issues.” R. at 10. 

On appeal, the Fourteenth Circuit reversed the District Court’s decision 

on both issues. R. at 11, 18. The court held the Firemen's Fund was “required 

to trace their shares [to the Resale Registration Statement] even in the direct 

listing.” R. at 11. The court thus held “because [the Firemen’s Fund] could not 

trace their purchased shares . . . they [did] not have standing and consequently 

their claim must be dismissed.” R. at 11. Additionally, the court held that 

Thatcher Lyon did “not fall within the statutory definition of underwriter” and 

thus could “not be held liable for a § 11 violation.” R. at 24. Furthermore, the 

court held a “broad interpretation of underwriter . . . [was] inconsistent with 

the statute’s limited list of liable parties” and “to stretch the definition” was “far 

beyond the statute’s permissible bounds.” R. at 24.  

This Court granted certiorari on January 11, 2021. R. at 30. This Court 

reviews questions of law raised in an appeal of an order to dismiss for failure to 

state a claim, de novo. See Boyle v. United States, 200 F. 3d 1369, 1371 (Fed. 

Cir. 1998); Palin v. N.Y. Times Co., 940 F.3d 804, 809 (2d Cir. 2019). 

SUMMARY OF THE ARGUMENT 
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This case is about the importance of respecting the separation between 

the law-making role of Congress and the role of the judiciary in interpreting 

and applying long-standing securities law. Because traceability is required in 

order to have proper standing to bring a claim under § 11 of the Securities Act, 

the Fourteenth Circuit ruled correctly and this Court should affirm. Allowing 

the Firemen’s Fund to bring a claim for unregistered and untraceable shares 

under § 11 would “depart from decades of well-settled precedent,” would 

“usurp Congress’s powers,” and would “have a destructive policy consequence: 

automatic standing in all cases.” R. at 13–17. It is well-established that a 

broader interpretation of “such securities” would be an overreach of the 

judiciary and cannot apply in order to extend standing to the Petitioners. 

Additionally, the Fourteenth Circuit held correctly that Respondent, 

Thatcher Lyon, was not acting as a statutory underwriter. Thatcher Lyon’s 

activities as financial advisor in the Horizons direct listing transaction meet 

neither the plain language of the statutory definition nor a broad interpretation 

of “participation.” Furthermore, to apply the broader interpretation of 

“underwriter” is both inconsistent with the statute and would “stretch . . . the 

number of parties Congress intended to hold liable, far beyond the statute’s 

permissible bounds.” R. at 24. Therefore, Thatcher Lyon is not a liable party 

pursuant to a § 11 violation.  
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For these reasons, this Court should affirm the Fourteenth Circuit’s 

decision and grant Horizons’ and Thatcher Lyon’s motion to dismiss on the 

basis of Petitioners’ failure to state a claim. 

 ARGUMENT 

This Court should affirm the Fourteenth Circuit Court’s decision that 

Fireman’s Fund does not have standing to bring a claim under §11 and 

Thatcher Lyon is not an underwriter. First, since the Firemen’s Fund is unable 

to trace all of their purchased shares to the Resale Registration Statement, they 

are unable to assert standing. Second, Thatcher Lyon’s conduct does not rise 

to the level of “participation” that is required to hold it liable as an enumerated 

party for purposes of the Firemen’s Fund’s claim. Finally, applying too broad 

an interpretation to either “such securities” or “underwriter” would depart from 

well-established precedent and undermine the counterbalancing requirement 

that is essential to claims arising under a strict liability cause of action. 

I. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 

DECISION BECAUSE PETITIONERS ARE UNABLE TO MEET THE 

“TRACEABILITY” REQUIREMENT TO ESTABLISH STANDING UNDER 

THE NARROW DEFINITION PURSUANT TO 15 U.S.C. §§77k(a) et. seq. 

 

Under the narrow statutory definition of “such securities,” the Petitioners 

cannot trace their shares to a registration statement, therefore defeating their 

claim for standing. Section 11(a) of the Securities Act provides, “in case any 

part of the registration statement, when such part became effective, contained 

an untrue statement of material fact or omitted to state a material fact . . . any 

person acquiring such security may . . . .sue.” See 15 U.S.C. § 77k (emphasis 
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added). The statute imposes strict liability; therefore, scienter is not an 

elemental requirement. Herman & McLean v. Huddleston, 459 U.S. 375, 381-83 

(1983). Additionally, a purchaser, under § 11, must bring a claim of a 

registered security. Herman & McLean, 459 U.S. at 382.  

  The narrow application of “such securities” is defined as “acquiring a 

security issued pursuant to the registration statement.” Barnes v. Osofsky, 373 

F.2d 269, 270 (2nd Cir. 1967). Under this narrow rule, the law requires that 

the purchaser trace “such securities” back to the relevant offering to assert 

standing pursuant to § 11. In re Century Aluminum Co. Sec. Litig., 729 F.3d 

1104,1106 (9th Cir. 2013). Liability under the statute is limited to a “narrow 

class of persons . . . who purchase securities that are the direct subject of the 

prospectus and registration statement.” Barnes, 373 F.2d at 270. Traceability 

is a “judicially-developed doctrine” that the agency has not spoken on, 

expressly. SEC releases, i.e., Self-Regulatory Organizations; New York Stock 

Exchange LLC; Release No. 34-90768, (Dec. 22, 2020).  

In light of the overwhelming body of case law precedent that has 

developed over more than fifty-three years in the Circuit courts, and in 

regarding the silence of both the Securities Exchange Commission (“SEC”) and 

Congress as acquiescence, this Court should defer to the majority’s approach 

by requiring traceability in order to bring a claim under Section 11. Further, 

due to the narrow nature of strict liability and the negative policy implications 

of the Petitioners’ broad approach, the tracing requirement comports with 
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Congress’s intent. Lastly, applying the broad definition of “such security,” 

would likely lead to limitless standing for purchasers, creating an absurd result 

not intended by Congress. Therefore, the Court should apply the narrow 

definition of “such security,” requiring Petitioners to trace all their shares back 

to a registration statement to assert standing under Section 11 and avoid 

statutory absurdity. 

A. The SEC’s long silence and inaction regarding traceability is 

evidence of acquiescence to the courts’ judicial construction. 

 

The court should defer to the circuit court’s judicial construction of the 

narrow definition due to its fifty-three-year majority precedent, which is 

indicative that Congress and the SEC have acquiesced that the rule is proper. 

The acquiescence rule posits that “if Congress does not overturn a judicial or 

administrative interpretation, it probably acquiesces in it.” William N. Eskridge, 

Jr., Interpreting Legislative Inaction, 87 Mich. L. Rev. 67, 69 (1988). When 

Congress reenacts a statute without making any changes, there is a strong 

presumption that the present judicial constructions of the statute “must be 

presum[ed] [by the court that] Congress knew of and endorsed it.” Jama v. Ice, 

543 U.S. 335, 349 (2005). 

A majority of the federal circuit courts have found that traceability of 

shares is a requirement for a purchaser to have standing to bring a claim. See, 

e.g., In re ARIAD Pharms. Sec. Litig., 842 F.3d 744, 756 (1st Cir. 2015) (stating: 

“[T]racability is an element of a Section 11 claim . . . . [G]eneral allegations that 

the plaintiff’s shares are traceable . . . is nothing more than ‘formulaic 
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recitation.’”); Lee v. Ernst & Young LLP, 294 F.3d 969, 978 (8th Cir. 2002) 

(holding a purchaser must be able to prove that the only shares in the market 

at the time he purchased his shares were those issued under the allegedly false 

registration statement); Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076,1080 

(9th Cir. 1999) (holding that the limitation of such security was that the share 

must be issued via a registration statement.); APA Excelsior III L.P. v. Premiere 

Techs. Inc., 476 F.3d 1261, 1271 (11th Cir. 2007) (stating: “[U]nder Section 11 

a plaintiff must be able to trace his stock to the defective registration 

statement.”); Barnes, 373 F.2d at 272 (stating that a “broad reading would be 

inconsistent with the overall statutory scheme,” therefore requiring tracing.); 

Yates v. Mun. Mortg. & Equity, LLC, 744 F.3d 874, 900 (4th Cir. 2014) (holding 

that general allegations of traceability are not sufficient to assert standing and 

avoid dismissal). 

When Congress or an agency chooses not to act for an extended time 

after a judicial construction has been issued by the courts, that silence is 

evidence that the court's construction is correct. Apex Hosiery Co. v. Leader, 

310 U.S. 469, 488 (1940). In Apex, the courts analyzed whether labor 

organizations and their activities were excluded entirely from the Sherman Act. 

Apex Hosiery Co., 310 U.S. at 488. The court distinguished that the question 

pertained to statutory construction rather than constitutional power. Id. While 

Congress had not explicitly spoken on the issue, the court found that 

“[C]ongress’s [failure] to alter the statute after it had been judicially construed, 
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and the enactment by Congress of legislation which implicitly recognize[d] the 

judicial construction” was persuasive that the construction was correct. Id. 

Additionally, when Congress and the public know of the judicial construction, 

and the statute remains unchanged, the presumption of acquiescence is 

solidified. Id. 

Deferring to this apparent acquiescence, the court in Krim upheld the 

traceability requirement even when tracing was challenging. See Krim v. 

PCOrder.com, 402 F.3d 489, 496 (5th Cir. 2005). In Krim, the court reasoned 

that although it may be virtually impossible to differentiate between registered 

and unregistered shares purchased in a direct listing, that fact alone does not 

negate the traceability requirement. Krim v. PCOrder.com, 402 F.3d. at 496. 

The court rejected the plaintiff’s argument that there was a high probability 

that at least one of its purchased shares was registered and thus traceable to 

the registration statement. Id. The court found the theory of “statistical tracing” 

would completely undermine the intent of the statute by expanding its 

standing requirement. Id. at 497. 

As illustrated in Krim and Apex, the fifty-three-year-long silence of both 

the SEC and Congress regarding the traceability issue supports a strong 

presumption of consent to the judicial construction that a majority of circuit 

courts have adopted. This particular substantive cannon is bolstered by the 

fact that in the time that the tracing requirement has been employed, three 

amendments were made to 15 U.S.C. § 77k, and Congress and the SEC did not 
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alter the statute to provide clarification regarding traceability.  Focusing 
2

specifically on direct listings, the SEC, in their issued release for the proposed 

rule change, explicitly noted that “traceability issues are not exclusive to nor 

necessarily inherent in the Primary Direct Floor Listings.” SEC releases, i.e., 

Self-Regulatory Organizations; New York Stock Exchange LLC No. 34-90768, 

(Dec. 22, 2020). Instead, it has been an issue that is “implicated anytime 

securities that are not the subject of recently effective registration statements 

trade in the same market as those that are so subject.” Id. When considered 

collectively, the SEC’s foregoing statements and its choice not to address the 

traceability requirement despite its apparent knowledge of the issue, 

demonstrates an adoption of the current judicial construction. Thus, while the 

SEC’s silence may not provide a definitive answer, it is a strong indicator of 

support for the circuit courts’ majority approach.  

Importantly, here, the Firemen’s Fund has no conceivable way of 

showing that they can trace every single one of their seven million purchased 

shares back to the registration statement in question. In a direct listing, initial 

shares are conducted through the exchange, and registered and unregistered 

shares are released into the market simultaneously. R. at 13. Furthermore, 

certain shares are exempt from registration under Rule 144, further 

complicating the issue since there is no faulty registration statement to which 

2
 Between 1933 and 2021, the Act was amended three times: (1) Amending subsecs. (b)(3) and 

(c) to (e), June 6, 1934; (2) Pub. L. 104–67 , Dec. 22, 1995; and (3) Pub. L. 105–353, Nov. 3, 

1998. Because Congress had the chance to “speak” on the issue of traceability, but instead 

remained silent, it is highly persuasive that both the SEC and Congress have adopted the 

courts’ judicial construction via the canon of acquiescence. 
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the Firemen’s Fund can tie these particular shares. R. at 5. As a result, 

traceability here is nearly impossible because of the two entry points to the 

market. R. at 5. Like Krim, while most shares included in Horizons’ direct 

listing were registered (63% registered, 47% unregistered), the high probability 

that Petitioners’ shares could be classified as such is not sufficient to assert 

standing under Section 11. R. at 8.  

Fireman’s Fund’s purchased shares constituted only approximately 

5.28% of Horizons’ total shares that entered the market R. at 8. While the 

Petitioners may advocate for a “statistical tracing,” this does not pass muster in 

most courts applying the narrow reading of the traceability requirement. 

Additionally, accounting for the number of the total shares the Petitioners 

purchased further muddles any statistical analysis because the probability that 

a majority of their shares were registered is significantly lessened.  

While it may be perceived as unfair, the lower court’s assertion that there 

is no “good reason” to depart from the narrow reading is sound. Contrary to the 

Petitioners’ argument that the traceability requirement would create an 

“absurd” bar to standing in all direct listings by precluding any plaintiff from 

properly stating a claim, this argument is misguided. R. at 20. Pursuant to 

Section 12 of the Securities and Exchange Act, plaintiffs alleging fraud in a 

securities transaction may seek a remedy there under 15 U.S.C. § 78j(b). While 

such a claim does require a higher standard of proof for the plaintiffs, 
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traceability is not required, thus striking the proper balance of fairness 

between plaintiffs’ standing and defendants’ potential liability. 

Lastly, while this may be a case of first impression for traceability as it 

applies to direct listings, traceability issues are not uncommon to securities 

and should not be treated as a novel concept in this instance. Petitioners may 

argue that traceability typically applies to successive rather than simultaneous 

listings, thereby asserting that their case is unique and thus requires a 

deviation from standing precedent. See Pirani v. Slack Techs., Inc, 445 F.Supp. 

3d 367, 380 (2d Cir. 2020) (defendant made a distinction from past cases 

saying simultaneous entry to the market under direct listings made it 

impossible for the plaintiff to trace shares.). However, while the timing may be 

different, the outcome of placing unregistered shares on the market is 

ultimately the same; they are unable to be attached to a registration statement. 

Thus, it is a logical conclusion that courts should continue to require 

traceability despite the impossibility in this current circumstance.  

Therefore, since the Petitioners are not able to trace all purchased shares 

back to the allegedly faulty registration statement, they do not have standing 

under the statute. 

B.  A broad reading of the statute would disrupt statutory 

integrity, leading to absurd results not intended by Congress. 

 

It is imperative to utilize the narrow reading of “such securities” to 

maintain the statute's integrity and purpose. Section 11 of the Securities Act 

was created to promote transparency in disclosures and prevent fraudulent 
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sales in securities transactions. See 73rd Congress Sess I. Ch. 38 (May 

27,1933). In keeping with the statute's overall purpose in preventing fraud, 

Section 11 allows a “narrow class” of purchasers to assert a claim of 

misrepresentation or fraud under the principle of strict liability. Barnes, 373 

F.2d at 273. Even when the tracing requirement may be challenging to meet, 

such as in a direct listing, the “relaxed liability requirements” of the section are 

nonetheless necessary to bring a claim under Section 11. In re Century 

Aluminum Co. Sec. Litig., 729 F.3d. at 1107.  

While courts need not adopt an interpretation of a statute if it would lead 

to “absurd or futile results . . . plainly at variance with the policy of the 

legislation as a whole,” such an absurd result is not de facto created in 

situations involving a direct listing. See EEOC v. Commercial Office Prod. Co., 

486 U.S. 107,120 (1998). The purpose of direct listings is to “provide benefits to 

existing and potential investors” by avoiding the “lock-up” requirement and 

providing an option for liquidity when additional capital is not needed. See SEC 

releases, i.e., Self-Regulatory Organizations; New York Stock Exchange, LLC 

No. 34-90768, (Dec. 22, 2020). 

Deferring to the Petitioners’ broad reading of “such securities,” allowing 

for “all shares of the same class to be listed in a direct listing” to have standing, 

goes against the countermeasure principle of strict liability. In most instances, 

when a particular statute imposes strict liability, such liability is balanced with 

stringent, unambiguous limitations or restrictions to mitigate the potential 
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defendant's risk. In exchange for a Plaintiff’s “relaxed liability requirement” 

under Section 11, the courts have mandated that a Plaintiff show traceability of 

their purchased shares to a fraudulent Registration Statement. Krim, 402 F.3d 

at 497. The appearance of strict liability in Section 11 is indicative that the 

statute should be narrowly construed and only allow for specific individuals, 

namely those who can trace their shares, to assert standing. Thus, excusing 

Petitioners’ traceability requirement would lead to an unintended consequence 

in direct contention with long-held strict liability principles within statutory 

construction and interpretation. 

Additionally, following Petitioners’ broad definition of such securities 

would lead to highly destructive policy repercussions. Allowing for “automatic” 

standing would lead to an onslaught of direct listing claims, which is not an 

intended consequence of the statute’s narrow liability scope. Abandonment of 

the tracing requirement exponentially broadens the liability for companies and 

thus makes the use of direct listings an inoperable option for the company and 

nullifies any benefits to potential investors in using this system. Since 

conferring such a benefit is one of the explicitly stated purposes of a direct 

listing, usage of the Petitioners’ broad definition is not consistent with the 

statute. Overall, such an amorphous definition would tip the scale entirely in 

favor of the purchasers.  

While the Petitioners argue that the use of the narrow definition would 

completely neuter any standing claims any purchaser would have, no policy 
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argument nor precedent supports this contention that such reasoning rises to 

the level of “good cause” to deviate from the current tracing requirements. It is 

upon this reasoning that dispensing with the tracing requirement should not 

be an issue for the court to decide. Rather, if the court decides that the 

traceability requirement, as it applies to direct listings, is undesirable, it should 

be left up to the discretion of the SEC or Congress to make the necessary 

changes as it is a matter of policy. Agencies are experts appointed by Congress 

to regulate a specific field, and they are best equipped to decide on issues such 

as how traceability should apply to direct listings.  

At this point, this standing issue inherent in direct listings is currently 

an isolated incident before the courts. The question may become a class issue 

as direct listings are used more frequently; however, at this time, the court 

should not make a preemptive decision that would harshly determine such a 

new policy. Alternatively, if the court decides to accept the Firemen’s Fund’s 

argument, years of circuit court precedent requiring traceability would be 

discarded and prematurely inhibit the use of direct listings. Ultimately, the 

costs of applying the broad definition far outweighs the benefits. Therefore, the 

court should apply the narrow construction of strict liability and maintain the 

integrity of the statute; the matter of the traceability requirement in direct 

listings should be left to Congress.  

Thus, this Court should affirm the Fourteenth Circuit because 

Petitioners cannot trace their shares to a registration statement; they 
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consequently fail to establish statutory standing pursuant to Section 11 and 

thereby fail to state a claim upon which relief can be granted. 

II. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT SINCE 

THATCHER LYON IS NOT AN UNDERWRITER BY ANY DEFINITION 

AND THUS NOT A LIABLE PARTY FOR PURPOSES OF A § 11 CLAIM. 

 

Neither the plain language of the statute nor a broader interpretation of 

“underwriter” subjects Thatcher Lyon to liability for a § 11 violation claim. It is 

undisputed that § 11 protects investors by permitting purchasers “to sue 

certain enumerated parties in a registered offering” when a registration 

statement contains “false or misleading information.” Herman & MacLean, 459 

U.S. at 381–82 (1983)(emphasis added). Here, Petitioners contend Thatcher 

Lyon is liable as an “underwriter” pursuant to 15 U.S.C. § 77k(a)(5). However, 

properly identifying liable parties must begin with an analysis of “the text of § 

11 itself.” In re WorldCom Sec. Litig., 308 F. Supp. 2d 338, 342 (S.D.N.Y. 2004). 

In doing so, the enumerated parties in § 11 provide an “unambiguous 

limitation on the categories of [those] against whom a claim may be brought.” 

In re WorldCom Sec. Litig., 308 F. Supp. 2d at 342, (referring to 15 U.S.C. § 

77k(a)(5)).  

This strict limitation of imposing liability only “on the parties who play a 

direct role in a registered offering” effectively balances the “broad-based 

imposition” of such “a stringent standard of liability” against defendants. See 

id. at 342 (quoting Herman & MacLean, 459 U.S. at 381–82). As such, 

pursuant to 15 U.S.C. § 77k(a), Thatcher Lyon cannot properly be categorized 
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as a liable “underwriter” upon whom liability is expressly imposed. See 15 

U.S.C. § 77k(a)(5); see also Barker v. Henderson, Franklin, Starnes & Holt, 797 

F.2d 490, 494 (7th Cir. 1986) (affirming dismissal of a § 11 claim because 

defendants who gave advice in a sale of securities were not sufficiently involved 

so as to fall within the enumerated category of liable parties); accord In re 

American Bank Note Holographics Secs. Litig., 93 F. Supp. 2d 424, 436–37 

(S.D.N.Y. 2000). 

A. Thatcher Lyon’s conduct as financial advisor and consultant 

does not constitute sufficient “participation” to subject it to 

liability as a statutory underwriter. 

 

Thatcher Lyon was an investment bank who properly acted as a financial 

advisor and provided permissible professional services in Horizons’ direct 

listing; such conduct does not rise to “participation” as a statutory underwriter 

for purposes of § 11 liability. Pursuant to 15 U.S.C. § 77b(a)(11), underwriters 

are defined by conduct that distinguishes them into three subcategories: (1) 

one who purchases securities from an issuer with a view to distribution; (2) one 

who offers or sells for an issuer in connection with the distribution of a 

security; and (3) one who directly or indirectly participates in the purchase, 

offer or sale of securities. See 15 U.S.C. § 77b(a)(11); see also In re WorldCom, 

308 F. Supp. 2d at 343–44. Herein, Respondents address each, in turn. 

1. Thatcher Lyon did not purchase securities from Horizons. 

 

An investment bank acting solely as a financial advisor in a securities 

transaction cannot be defined as an underwriter within the first category when 
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it does not purchase securities from an issuer. See Ingenito v. Bermec Corp., 

441 F. Supp. 525, 536 (S.D.N.Y. 1977) (stating an ‘underwriter’ is commonly 

understood to be a person who “buys securities directly or indirectly from the 

issuer and resells them to the public . . . or . . . participates in the 

transmission process between the issuer and the public.”). Here, while 

Thatcher Lyon provided assistance in some aspects of the direct listing, it never 

purchased any securities from Horizons. Thus, Thatcher Lyon does not fall 

within the first category of underwriters delineated in Section 2(a)(11). 

2. Thatcher Lyon did not engage in transactional activities 

related to offering or selling Horizons’ securities. 

 

An underwriter designation does not arise under the second category 

when a party’s conduct is sufficiently attenuated from the process of making 

offers or selling securities on behalf of an issuer. See SEC v. Chinese Consol. 

Benevolent Soc’y, 120 F.2d 738, 741 (2d Cir. 1941). In Chinese Consolidated, 

the defendant was a New York corporation engaged in “benevolent” activities to 

unite the Chinese people and provide aid by soliciting and receiving funds for 

transmission to China. Chinese Consol. Benevolent Soc’y, 120 F.2d at 739. 

Even though the defendant lacked a contractual arrangement and never 

received payment for its efforts, it “solicited the orders, obtained the cash from 

the purchasers and caused both to be forwarded so as to procure the bonds.” 

Id. at 740. The court held that the defendant acted as a statutory underwriter. 

Id. at 741. In its reasoning, the court deferred to the statutory language, 

stating the words, “[sell] for an issuer in connection with the distribution of any 
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security” should be read to cover the defendant’s “continual solicitations . . . 

which normally would result in a distribution . . . . Id.  

Contrastingly, in the Lehman Brothers case, the Rating Agency 

defendants were not “underwriters as defined by 15 U.S.C. § 77b(a)(11)” simply 

because they “helped structure securities transactions to achieve desired 

ratings.” In re Lehman Brothers Mortg.-Backed Sec. Litig., 650 F.3d at 170–71. 

In that case, the defendants “engaged in an ‘iterative process’ with the banks, 

providing ‘feedback’ on which combinations of loans and credit enhancements 

would generate particular ratings.” Id. at 172. The court reasoned that “the 

statute does not reach further to identify as underwriters persons who provide 

services that facilitate a securities offering, but who do not themselves 

participate in the statutorily specified distribution-related activities.” Id. at 176.  

Here, as in Lehman Brothers, Thatcher Lyon did not directly transact in 

the offering or selling of Horizons’ Securities. Rather, Thatcher Lyon provided 

its professional advice and consulting to facilitate the process with the 

Designated Market Maker. Unlike the defendants in Chinese Consolidated, 

Thatcher Lyon did not continuously solicit potential investors: it did not build a 

book of potential investors nor interact with investors in any way or transmit 

any funds related to a distribution of securities. While Thatcher Lyon did 

engage in activities to prepare the prospectus, it collaborated with Whitmore 

Davis and Horizons’ executives and did not participate in Investor Day. 
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For these reasons, Thatcher Lyon does not fall under the second category 

of a statutory underwriter. 

3. Thatcher Lyon did not directly or indirectly participate in the 

purchase, offer or sale of Horizons securities. 

 

The Fourteenth Circuit held correctly that the relationship between 

Thatcher Lyon and Horizons was “sufficiently distanced by multiple degrees of 

separation such that its activities did not rise to the level of participation.” R. at 

18. Because the statute is silent as to what exact activities constitute 

“participation,” courts have applied different analyses. See, e.g., Lehman 

Brothers, 650 F.3d at 176 (rejecting plaintiffs’ argument that “anyone taking 

steps that facilitate the eventual sale of a registered security fits the statutory 

definition of underwriter.”); SEC v. Kern, 425 F.3d 143, 152 (2d Cir. 2005) 

(stating an “underwriter” references those who take “steps necessary to the 

distribution” of securities); Harden v. Raffensperger, Hughes & Co., 65 F.3d 

1392 (7th Cir. 1995) (imposing § 11 liability on a qualified independent 

underwriter who voluntarily and explicitly assumed the liabilities of an 

underwriter); SEC v. Platforms Wireless Int'l Corp., 617 F.3d 1072, 1086 (9th 

Cir. 2010) (defining “underwriter” as any “intermediary between the issuer and 

the investor that is an essential cog in the distribution process.”).  

In Lehman Brothers, the court rejected the plaintiffs contention that Kern 

supported finding that “any persons playing an essential role in a public 

offering . . . may be liable as underwriters.” Lehman Brothers, 650 F.3d at 177 

(citing Kern, 425 F.3d at 152). The court reasoned that “[n]othing in the 
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statute’s text support[ed] expanding the definition of underwriter to reach 

persons not themselves participating in such purchases, offers, or sales, but 

whose actions [merely] facilitate[d] the participation of others in such 

undertakings.” Id. at 177.  

Furthermore, the court in Lehman Brothers reiterated that “the cases 

cited by plaintiffs all involved defendants who themselves participated in 

distributing securities.” Id. at 178. Thus, in order to classify an otherwise 

non-enumerated party as a statutory underwriter for purposes of Section 11 

liability, the party’s activities must be “related to the actual distribution of 

securities.” See Lehman Brothers, 650 F.3d at 176. Actual distribution activities 

are those that “expressly appear in the statute—purchasing, selling or offering 

securities.” Id.; see also 15 U.S.C. § 77b(a)(11).  

Here, under the express language of the statute, Thatcher Lyon did not 

participate in a purchase because it did not buy any shares for distribution nor 

assist others in doing so. Unlike the cases cited by the plaintiffs in Lehman 

Brothers, Thatcher Lyon merely facilitated the participation of others. 

Additionally, Thatcher Lyon did not participate in an offer of Horizons 

securities merely by preparing materials for Horizons’ Investor Day. See SEC v. 

North American Research & Development Corp., 280 F. Supp. 106, 128 

(S.D.N.Y. 1968) (finding the Securities Act does not render a writer of sales 

literature an “underwriter” when they engage in isolated sales efforts with 

26 



 

respect to a securities distribution without having “supervised sales campaigns 

or having solicited investors.”).  

 Here, Thatcher Lyon’s assistance did not rise to the level of participation 

in an offer. The steps Thatcher Lyon took to assist Horizons were meant to 

prepare and advise Horizons as Horizons participated in the offering. Unlike the 

participation of underwriters in a traditional IPO, Thatcher Lyon did no book 

building, attended no road shows and met face to face with no investors. 

Despite Petitioners’ contention that Thatcher Lyon participated in an offer 

because it helped draft the Resale Registration Statement, “the mere 

structuring or creation of securities does not constitute participation in 

statutory underwriting.” Lehman Brothers, 650 F.3d at 184–85. 

Finally, Thatcher Lyon did not participate in the sale of Horizons 

securities. Despite Petitioners’ argument that Thatcher Lyon “participated in 

the sale when they consulted with the Designated Market Maker to set an 

opening trade price for the Horizons shares,” as in Lehman Brothers, such 

activities simply facilitated Horizons’ participation in the transaction. See 

Lehman Brothers, 650 F.3d at 183. While the credit rating agencies in Lehman 

Brothers played an essential role in pricing the issuer’s securities, the Second 

Circuit found that “structuring or creating securities does not constitute the 

requisite participation” to confer underwriter status. Id. at 182. Similarly, here, 

Thatcher Lyon advised on the pricing of Horizons shares, but this advisory role 

is insufficient to elevate them to underwriter status. 
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For the foregoing reasons, Thatcher Lyon’s conduct does not rise to 

“participation” pursuant to the statute and was too attenuated from the 

Horizons’ distribution to justify imposing liability as a statutory underwriter. 

B. Applying a broader definition of “underwriter” undermines the 

statute’s intent and would be an overreach of the judiciary. 

 

Broadly construing Thatcher Lyon’s conduct as falling within the 

definition of underwriter is contrary to Congressional intent, contradicts years 

of precedent, and would result in sweeping inclusion of parties against whom 

Section 11 claims may be brought, a result clearly not intended by the 

legislature; so doing would be improper for the courts. Though securities laws 

are interpreted “expansively” to “effectuate their remedial purposes,” the 

“ultimate question is one of congressional intent, not one of whether” the court 

can improve the law. Lehman Brothers, 650 F.3d at 180 (citing Pinter v. Dahl, 

486 U.S. 622, 653 (1988)). In Lehman Brothers, the court further stated that a 

broader interpretation of “underwriter,” one that includes activities outside the 

perimeters, attributes a meaning to the language wholly unsupported by the 

statute’s history and purpose.  See Lehman Brothers, 650 F.3d at 180–85.  
3

3 The Lehman Brothers court further analyzed a number of House Reports, which explained 

that “underwriter” was “defined broadly enough to include not only the ordinary underwriter, 

who . . . promises to see that an issue is disposed of at a certain price, but also . . . the person 

who purchases an issue outright with the idea of then selling that issue to the public.” Lehman 

Brothers, 650 F.3d 167, 180–8 (citing H.R. Rep. No. 73-85, at 13 (1933)). The definition also 

included “two other groups of persons who perform functions, similar in character, in the 

distribution: (1) underwriters of the underwriter, and (2) “participants in the underwriting or 

outright purchase . . . who are given a certain share or interest.” Id. Finally, a later House 

Report stated that “changes were made to exclude from the definition those who merely furnish 

an underwriter money, and to adopt a test of “participation in the underwriting undertaking 

rather than that of a mere interest in it.” H.R. Rep. No. 73-152, at 24 (1933). Id. 
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Finally, the Lehman Brothers court concluded that, “by focusing on 

persons playing roles similar to those disposing of or reselling securities, or 

those participating in such actions, these reports indicate that “congressional 

intent was to include as underwriters all persons who might operate as 

conduits for securities being placed into the hands of the investing public.” Id.  

Such an approach “avoids the implausible result of transforming every lawyer, 

accountant, and other professional whose work is theoretically ‘necessary’ to 

bringing a security to market into an ‘underwriter’ subject to strict liability 

under § 11, a dramatic outcome that Congress provided no sign of intending.” 

Id. at 181.  

Thus, applying the broad definition of underwriter suggested by 

Petitioners would improperly impose a threat of liability on every party who 

played even a minor role in a securities transaction—a result Congress never 

intended. See Obasi Inv. Ltd. v. Tibet Pharm., Inc., 931 F.3d 179, 191 (3d Cir. 

2019) (“Congress expressly circumscribed the class of defendants subject to § 

11 liability—and it did so for good reason.”). Therefore, redefining 

“underwriter,” would “stretch” the number of parties Congress intended to hold 

liable beyond the statute’s permissible bounds. Doing so would in turn 

eliminate the necessary counterbalancing that strict liability necessitates. See 

Argument I(B), supra.  

Because Thatcher Lyon’s conduct does not fall within the statutory 

definition of underwriter, and it would be an improper overreach of the 

29 



 

judiciary to apply a broader definition, Thatcher Lyon is not a valid party 

against whom a claim can be brought, and thus cannot be held liable for a 

Section 11 violation. 

CONCLUSION 

For the foregoing reasons, Respondents, Horizons, Inc. and Thatcher 

Lyon, respectfully request this Court affirm the decision of the United States 

Court of Appeals for the Fourteenth Circuit and grant their motion to dismiss 

Petitioners’ claim. 

Respectfully Submitted,  

/s/ Team R03 

 

Attorneys for Respondent 
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APPENDIX A 

28 U.S.C. § 1292(b) 

(b) When a district judge, in making in a civil action an order not otherwise 
appealable under this section, shall be of the opinion that such order involves a 
controlling question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from the order may 
materially advance the ultimate termination of the litigation, he shall so state 
in writing in such order. The Court of Appeals which would have jurisdiction of 
an appeal of such action may thereupon, in its discretion, permit an appeal to 
be taken from such order, if application is made to it within ten days after the 
entry of the order: Provided, however, That application for an appeal hereunder 
shall not stay proceedings in the district court unless the district judge or the 
Court of Appeals or a judge thereof shall so order. 
 

15 U.S.C § 77a  

Short title. This title [15 USCS §§ 77a et seq.] may be cited as the “Securities 
Act of 1933.” 

 
15 U.S.C § 77k(a);(e): 

Civil liabilities on account of false registration statement: 
(a) Persons possessing cause of action; persons liable. In case any part of 

the registration statement, when such part became effective, contained 
an untrue statement of a material fact or omitted to state a material fact 
required to be stated therein or necessary to make the statements 
therein not misleading, any person acquiring such security (unless it is 
proved that at the time of such acquisition he knew of such untruth or 
omission) may, either at law or in equity, in any court of competent 
jurisdiction, sue— 

(1) every person who signed the registration statement; 
 

(2) every person who was a director of (or person performing 
similar functions) or partner in, the issuer at the time of the 
filing of the part of the registration statement with respect to 
which his liability is asserted; 
 

(3) every person who, with his consent, is named in the 
registration statement as being or about to become a 
director, person performing similar functions, or partner; 
 

(4) every accountant, engineer, or appraiser, or any person 
whose profession gives authority to a statement made by 
him, who has with his consent been named as having 
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prepared or certified any part of the registration statement, 
or as having prepared or certified any report or valuation 
which is used in connection with the registration statement, 
with respect to the statement, in such registration 
statement, report, or valuation, which purports to have been 
prepared or certified by him; 
 

(5) every underwriter with respect to such security. 
 
If such person acquired the security after the issuer has made generally 
available to its security holders an earning statement covering a period of at 
least twelve months beginning after the effective date of the registration 
statement, then the right of recovery under this subsection shall be 
conditioned on proof that such person acquired the security relying upon such 
untrue statement in the registration statement or relying upon the registration 
statement and not knowing of such omission, but such reliance may be 
established without proof of the reading of the registration statement by such 
person. 

 
15 U.S.C. § 77k(e) (2020) 

 (e) Measure of damages; undertaking for payment of costs.  
The suit authorized under subsection (a) may be to recover such damages as 
shall represent the difference between the amount paid for the security (not 
exceeding the price at which the security was offered to the public) and  

 
(1) the value thereof as of the time such suit was brought, or  
 
(2) the price at which such security shall have been disposed of in the 
market before suit, or  
 
(3) the price at which such security shall have been disposed of after suit 
but before judgment if such damages shall be less than the damages 
representing the difference between the amount paid for the security (not 
exceeding the price at which the security was offered to the public) and 
the value thereof as of the time such suit was brought:  
 
Provided, That if the defendant proves that any portion or all of such 

damages represents other than the depreciation in value of such security 
resulting from such part of the registration statement, with respect to which 
his liability is asserted, not being true or omitting to state a material fact 
required to be stated therein or necessary to make the statements therein not 
misleading, such portion of or all such damages shall not be recoverable.  

 
In no event shall any underwriter (unless such underwriter shall have 

knowingly received from the issuer for acting as an underwriter some benefit, 
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directly or indirectly, in which all other underwriters similarly situated did not 
share in proportion to their respective interests in the underwriting) be liable in 
any suit or as a consequence of suits authorized under subsection (a) for 
damages in excess of the total price at which the securities underwritten by 
him and distributed to the public were offered to the public.  

 
In any suit under this or any other section of this title [15 USCS §§ 77a 

et seq.] the court may, in its discretion, require an undertaking for the payment 
of the costs of such suit, including reasonable attorney’s fees, and if judgment 
shall be rendered against a party litigant, upon the motion of the other party 
litigant, such costs may be assessed in favor of such party litigant (whether or 
not such undertaking has been required) if the court believes the suit or the 
defense to have been without merit, in an amount sufficient to reimburse him 
for the reasonable expenses incurred by him, in connection with such suit, 
such costs to be taxed in the manner usually provided for taxing of costs in the 
court in which the suit was heard. 

 
15 U.S.C. § 77b(a)(11) 

 
(11) The term “underwriter” means any person who has purchased from an 
issuer with a view to, or offers or sells for an issuer in connection with, the 
distribution of any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates or has a participation in 
the direct or indirect underwriting of any such undertaking; but such term 
shall not include a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distributors’ or 
sellers’ commission. As used in this paragraph the term “issuer” shall include, 
in addition to an issuer, any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect common control 
with the issuer. 

 
17 C.F.R. § 230.144(a)(1) 

 
(a) Definitions. The following definitions shall apply for the purposes of this 
section. 

(1) An affiliate of an issuer is a person that directly, or indirectly through 
one or more intermediaries, controls, or is controlled by, or is under common 
control with, such issuer. 

 
17 C.F.R. § 230.144(b)(1)(i) 

 
(b) Conditions to be met. Subject to paragraph (i) of this section, the following 
conditions must be met: 

(1) Non-affiliates. 
(i) If the issuer of the securities is, and has been for a period of at 

least 90 days immediately before the sale, subject to the reporting 
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requirements of section 13 or 15(d) of the Securities Exchange Act of 
1934 (the Exchange Act), any person who is not an affiliate of the issuer 
at the time of the sale, and has not been an affiliate during the preceding 
three months, who sells restricted securities of the issuer for his or her 
own account shall be deemed not to be an underwriter of those securities 
within the meaning of section 2(a)(11) of the Act if all of the conditions of 
paragraphs (c)(1) and (d) of this section are met. The requirements of 
paragraph (c)(1) of this section shall not apply to restricted securities 
sold for the account of a person who is not an affiliate of the issuer at the 
time of the sale and has not been an affiliate during the preceding three 
months, provided a period of one year has elapsed since the later of the 
date the securities were acquired from the issuer or from an affiliate of 
the issuer. 

 
 

15 U.S. Code § 78j 
 

(b)To use or employ, in connection with the purchase or sale of any 
security registered on a national securities exchange or any security not 
so registered, or any securities-based swap agreement [1] any 
manipulative or deceptive device or contrivance in contravention of such 
rules and regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 

 
 

 


	Respondent Cover Page (1).pdf
	CASE NO Docs.pdf
	R03 Brief (1).pdf
	APPENDIX.pdf



