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LYON WAS NOT A STAUTORY UNDERWRITER AND THERBY NOT A 

LIABLE PARTY UNDER SECTION 11 OF THE SECURITIES ACT OF 

1933. 

  



- 2 - 
 

 

STATEMENT OF THE CASE 

On July 16, 2019, the State of Fordham Firemen’s Pension Fund filed a 

putative class action on behalf of all purchasers of the common stock of Horizons 

between January 14, 2019 and July 8, 2019 against Horizons and Thatcher Lyon 

in the District Court for the District of Fordham. The complaint alleged that 

Appellants committed securities fraud in violation of Section 11 of the Securities 

Act. 15 U.S.C. § 77a, 77k. Appellees argued the Resale Registration Statement 

contained material misstatements and omissions, specifically relating to matters 

addressed in the Oxbridge study. Appellees’ complaint alleged they suffered 

losses in the value of their shares and sought damages calculated in accordance 

with 15 U.S.C. § 77k(e). Appellees claimed Horizons was liable as an issuer and 

Thatcher Lyon was liable as an underwriter. 15 U.S.C. § 77k(a).  

On July 28, 2019, Appellants separately filed Rule 12(b)(6) motions to 

dismiss the action for failure to state a claim upon which relief can be granted.  

Fed. R. Civ. P. 12(b)(6). In their motions, both Appellants alleged Appellees did 

not have standing to bring a claim under Section 11 because Appellees could not 

directly trace their purchased shares to the Resale Registration Statement. 

Appellant Thatcher Lyon further moved to dismiss the complaint against it, 

asserting that Thatcher Lyon was not an underwriter in the transaction and 

therefore was not a liable party as defined in 15 U.S.C. § 77k(a).  

On November 30, 2019, the District Court rejected Appellants’ motions to 

dismiss. First, the court found that Appellees have standing even though they 

cannot trace their shares to the Resale Registration Statement because tracing 

should not be required in direct listing transactions. Second, the court held that 
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Thatcher Lyon acted as a statutory underwriter and therefore is subject to 

Section 11 liability.  

Following the District Court’s decision, Appellants sought interlocutory 

appeal of two issues. First, Appellants argued the District Court erred in finding 

that tracing need not be established. Second, Appellant Thatcher Lyon argued 

the District Court erred in finding that Thatcher Lyon was an underwriter. 

Pursuant to 28 U.S.C. § 1292(b), the District Court certified the two issues, and 

we accepted appeal limited solely to those two issues.  

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW 

On Writ of Certiorari to the United States Court of Appeals for the 

Fourteenth Circuit. The District Court established jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 and 15 U.S.C. § 77v.  

STATEMENT OF THE FACTS 

Peter Maxfield (“Maxfield”) created Horizons Inc. (“Horizons”), a company 

that develops systems to treat and monitor cognitive problems. Horizons’ focus 

was on attention deficit disorder, memory loss, and early stage dementia. 

Maxfield approached Matthew Stowe (“Stowe”), who works at Ashford Investors 

(“Ashford”), in order to review Horizons business plan including intellectual 

property and request startup capital. Stowe explained that Ashford could not 

provide the startup capital requested, but provided Maxfield with angel investor, 

Geoffrey Robbins (“Robbins”), contact information. 

Robbins provided Horizon with ten million dollars ($10,000,000) in startup 

capital in return for six percent (6%) of Horizons’ common stock. This private 

sale closed in December 2014. During the following year, Maxfield build the 
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technology and production facility’s with hopes of implementing a sales program. 

Maxfield and Robbins decided that venture capital firms would provide the 

additional capital needed for the initial marketing effort.  

Maxfield met with Stowe and Ashford senior partner, Shelby Styles 

(“Styles”), to request the additional capital needed. In response, Ashford and 

Franklin Fund (“Franklin”) agreed to provide thirty million dollars ($30,000,000) 

in exchange for a combined twelve percent (12%). This first venture capital 

funding round closed in February 2016. 

The marketing campaign was successful and Horizons’ revenue covered 

operating expenses. Horizons’ early-stage dementia technology required 

additional funding rounds. As of April 2018, Horizons’ funding aggregated over 

nine hundred million dollars ($900,000,000) and forty-seven percent (47%) of 

Horizon’s common stock resided with venture capital firms. Stowe informed 

Maxfield that some investors wanted to sell. Many had held their shares for over 

two years and they wanted to liquidate a significant portion. Many of the 

employees of Horizon also wanted to liquidate the shares they were given as 

compensation. Maxfield and Robbins agreed they should retain the law firm 

Whitmore Davis (“Davis”) and the investment bank Thatcher Lyon (“Lyon”) to 

serve as advisors during the search for liquidity options. Davis and Lyon were 

experienced in their respective fields. 

On June 2, 2018, Maxfield, Robbins and Lawrence Forbes (“Forbes”), a 

senior partner at Lyon, met in the office of Robert Folk (“Folk”), a senior capital 

markets attorney at Whitmore Davis, to discuss advice about options regarding 

the need to provide investors with a method to sell their shares. The Horizons 



- 5 - 
 

 

team decided not to do a traditional IPO. Following, Folk explained the direct 

listing option.  

Folk from Lyon shared the following relevant information about direct 

listings: In a direct listing transaction, a company does not raise additional 

capital by offering newly issued shares as it would in an IPO. Instead, 

shareholders can sell their existing shares to the public upon listing on the New 

York Stock Exchange (“NYSE”). Sales of shares held by affiliates and shares held 

by non-affiliates for less than one year would have to be registered with the 

United States Securities and Exchange Commission (“SEC”) by filing a 1933 

Securities Act Registration Statement (“Resale Registration Statement”). 17 

C.F.R. § 239.11. Sales of shares owned by non- affiliates for more than one year, 

on the other hand, would be exempt from registration under Rule 144.  17 C.F.R. 

§ 230.144. On the effective date of the Resale Registration Statement, the existing 

shares of common stock would thus become simultaneously available for trading 

on the NYSE from two entry points: under the Resale Registration Statement and 

the Rule 144 exemption from registration. Folk explained an additional benefit 

of the Horizons direct listing would be that existing investors would not be 

subject to a lock-up period, unlike in an IPO. In an IPO, investment bankers 

typically require early investors to sign a lock-up agreement, preventing them 

from selling their shares within six months of the offering’s launch. The direct 

listing would not have such a restriction, and therefore those investors could 

begin trading immediately upon the effectiveness of the Resale Registration 

Statement. 
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 At the conclusion of receiving the above listed advice, Maxfield told Folk 

the direct listing option appeared highly attractive and that he and Robbins 

would consult with Stowe to determine whether they wanted to use the method 

he advised.  Maxfield and Robbins met with Stowe privately and decided to use 

the direct listing option. Following this, Maxfield reached back out to Folk and 

asked for further advice. 

On June 15, 2018, Folk from Lyon and Forbes provided an overview of the 

mechanics and timeline of the direct listing. They again explained the difference 

between an IPO and a direct listing. Forbes described that in an IPO, investment 

bankers act as underwriters. As underwriters, investment bankers play a key 

role in identifying potential purchasers. First, the underwriters assist in 

preparing a registration statement and filing it with the SEC. Thereafter, the 

underwriters embark on an extended, weeks-long roadshow to meet with 

potential investors, in particular large financial institutions. During the 

roadshow, the underwriters engage in “book building”—gauging investors’ 

interest—which is later used to price the securities. Finally, upon effectiveness 

of the registration statement, the underwriters purchase the newly issued 

common stock from the company at a discounted fixed price and immediately 

resell it to investors, typically receiving the spread between these two prices as 

their fee. Forbes went great lengths to explain the level of involvement an 

investment banker participates in an IPO. He did this to show the vast differences 

between Lyon role in a direct listing.  

Alternatively, in a direct listing, the investment bankers are hired as 

“financial advisors.” In the Horizons direct listing, Folk explained that the 
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financial advisors would help prepare a Resale Registration Statement and 

prospectus. Horizons would host an “Investor Day” to be streamed live over the 

internet with the goal of familiarizing investors with the company and the direct 

listing investment opportunity. Investor Day would last up to two hours and 

include presentations from the full Horizons executive team. In preparation for 

Investor Day, the financial advisors would advise the drafting and draft materials 

to be used by Horizons senior executives.  

The financial advisors take a more advisory role and lend aid in this 

capacity but they would and did not directly participate in the live stream. 

Leading up to the listing, the financial advisors would not engage in book 

building or price discovery activities, such as meeting with investors to gauge 

market interest. Instead, Folk explained, the financial advisors would consult 

with the NYSE’s Designated Market Maker. This very defined and limited role is 

the reason Lyon is not considered an underwriter by statute.  

The Designated Market Maker would execute the opening trades of stock 

on the NYSE after consulting with the financial advisor to set the share price. 

The Designated Market Maker would not be permitted to consult with the 

company, and the financial advisor would be his only point of contact. The 

advisor would set the price at one in which was prior approved by Horizon’s 

team. The Lyon team went into great detail explaining and defining their role as 

to avoid confusion and liability.  

Two days later, Maxfield and Robbins informed Folk that Horizons planned 

to proceed with a direct listing transaction. Horizons then hired Lyon to serve as 

the financial advisor and Davis as counsel. A team of Horizons’ senior officers 



- 8 - 
 

 

promptly held an organizational meeting with Folk and his team at Lyon, as well 

as attorneys from Davis. Together, Horizons, Lyon and Davis began the due 

diligence process and drafting the Resale Registration Statement, prospectus 

and materials to be used at Investor Day. Through the due diligence process, 

Lyon and Davis thoroughly reviewed Horizons’ financial statements, physical 

plant, ongoing business operations and contingent liabilities, including 

litigation. The prospectus stated that Horizons had no material contingent 

liabilities and only ordinary course business litigation. This was clearly part of 

their role as financial advisor and counsel respectively. 

On September 15, 2018, Horizons filed its Resale Registration Statement 

and draft prospectus on a confidential basis. Folk expected the Resale 

Registration Statement would become effective in early January 2019. Upon 

filing, Horizons had 132,581,994 shares outstanding. Horizons registered 

83,526,656 shares, or approximately 63% of its total shares, under the Resale 

Registration Statement because they were owned by non-affiliates who had 

purchased within the last year and affiliates. The remaining 49,055,338 shares 

were held by non-affiliates for longer than one year, and therefore their sale was 

exempt from registration under Rule 144. The Resale Registration Statement and 

prospectus specifically stated Lyon was not acting as an underwriter. On 

November 10, 2018, Horizons held its Investor Day. Approximately 8,000 

individuals tuned in to watch the live stream. Lyon was not an active participant 

during any of the listing or the investor day search.  

Prior to the Resale Registration Statement becoming effective, the 

Designated Market Maker and Lyon began to consult. Horizons and Lyon had 
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been working together to identify a market upon listing. Lyon provided advise to 

the Designated Market Maker regarding expectations of how the Horizons listing 

should be priced. This advice was based on pre- listing selling, buying interest 

and other factors otherwise unavailable to the Designated Market Maker.  

On January 10, 2019, the SEC declared the Resale Registration Statement 

effective. On January 13, 2019, the NYSE established a reference price for 

Horizons’ shares of $62. The next day, the Designated Market Maker, based on 

buy and sell orders, set the opening trading price at $67 after consulting with 

Thatcher Lyon but without coordinating with Horizons. Four days after trading 

commenced, the State of Fordham Firemen’s Pension Fund purchased seven 

million shares of Horizons’ common stock at $68 per share, intending to hold 

them as a long-term investment.  

On July 8, 2019, the market was rocked by Horizons’ press release 

announcing a recent study by Oxbridge University Medical Research Institute. 

The Oxbridge study indicated Horizons’ principal and highly successful 

technology for treating early-stage dementia was associated with brain cancer in 

13% of patients receiving treatment with the technology. By the close of trading 

on the NYSE, Horizons’ share price plummeted from $73 to $37. On July 9, the 

State of Fordham Firemen’s Pension Fund sold its entire position in a block trade 

at $38 per share. This was a significant loss for the Firemen Pension Fund.  

STANDARD OF REVIEW 

We review de novo the District Court’s denial of a motion to dismiss under 

Rule 12(b)(6) of the Federal Rules of Civil Procedure, accepting all allegations in 

the complaint as true and construing them in the light most favorable to 
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Appellants. Rombach v. Chang, 355 F.3d 164, 169 (2d Cir. 2004). Under the de 

novo standard, the court considers the matter anew and freely substitutes its 

own judgment for that of the lower court. State v. Williams, 362 N.C. 628, 632-

33, 669 S.E.2d 290, 294 (2008). We must determine whether the facts alleged 

support a claim that is plausible on its face and allow the court to “draw the 

reasonable inference that the defendant[s] [are] liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

 

ARGUMENT 

 

I. THE APPEALS COURT CORRECTLY FOUND THAT THE PURCHASERS 

OF SHARES OF A CLASS OF STOCK DO NOT HAVE STANDING TO 

BRING A CLAIM UNDER SECTION 11 OF THE SECURITIES ACT OF 

1933.  

 

The first issue up for appeal in the present case is whether the State of 

Fordham Firemen’s Pension Fund has standing to bring a suit under Section 11 

of the Securities Act of 1933. It is our contention that the appeals court correctly 

determined that the Firemen’s Pension Fund did not have standing for a Section 

11 lawsuit because the plaintiffs could not definitely trace their purchase to the 

registration statement. An element of pleading Section 11 claims is that the 

plaintiff must have standing. In order to assert a Section 11 claim, a plaintiff 

must allege facts sufficient to show that he or she purchased shares that were 

registered under a misleading registration statement. This requirement is also 
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known as the plaintiff having to “trace” his or her shares to the registration 

statement at issue. 

The court in Barnes v. Osofsky created the “tracing requirement” for claims 

that delve into section 11 liability. Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 

1967).  Here, the court adopted a narrow reading of the law by stipulating that 

a Section 11 plaintiff must trace purchased shares to the exact registration 

statement containing material misstatements or omissions. Id. at 272. Rule 144 

sets forth standards for determining whether an individual is involved in a 

distribution and thus if his or her shares must be registered prior to an offering. 

17 C.F.R. § 230.144. Rule 144 distinguishes between two groups of people: 

affiliates and non-affiliates. Under Rule 144, non-affiliate shareholders who have 

held their shares for at least one year are not underwriters and therefore their 

sales are exempt from registration. Id. On the other hand, (i) all affiliates and (ii) 

non-affiliates who have held their shares for less than one year are considered 

underwriters, and thus sales of their shares must be registered by filing a Form 

S-1 resale shelf registration statement. In a direct listing, non-affiliates who have 

held their shares for less than one year and affiliates may sell their shares upon 

effectiveness of the Resale Registration Statement. 17 C.F.R. § 230.144; 15 

U.S.C. § 77e. Non-affiliates who have held their shares for longer than one year 

may sell their shares pursuant to Rule 144. 17 C.F.R. § 230.144. Therefore, 

shares sold under the Rule 144 exemption and shares sold under the Resale 

Registration Statement are commingled in a direct listing.  

The tracing requirement has been implemented by many courts since its 

inception.  There exist decades of court precedence maintaining the tracing 
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requirement for this type of jurisprudence. The previous courts have shown 

concern for preventing unrestricted and unlimited legal action when purchasers 

of securities sustain huge financial losses. The tracing requirement 

demonstrates an interest in holding the issuer of securities accountable, while 

mitigating a flood gate of lawsuits connected to financial loses in the market. 

Without strict checks and balances, lawsuits would arise quite often when 

companies sold shares of stocks. The State of Fordham Firemen’s Pension Fund 

cannot trace their purchase of seven million shares of Horizon’s common stock 

to the effective Resale Registration Statement. Horizon listed their stock under 

the direct listing feature, which essentially interlocks the registered stock and 

exempted stock. Since the stock was sold under a direct listing, it would be very 

hard for the Firemen’s Pension to trace their purchase to the stock represented 

by the resale registration statement. The stock purchase was also completed four 

days after trading launched. Since the tracing requirement has not been 

satisfied, the appellee lacks standing, as is established by court precedent. 

However, the issue in the present case is not resolved solely based on the tracing 

requirement. We must also look to the purpose of why liability was assigned to 

these types of security transactions.  

The Securities Act of 1933 was implemented in order to protect investors 

who bought securities sold pursuant to a registration statement and prospectus 

from misstatements by the issuer of the securities. Westinghouse Elec. Corp. v. 

'21' Int'l Holdings, Inc., 821 F. Supp. 212, 214 (S.D.N.Y. 1993).  Federal regulation 

of transactions in securities emerged as part of the aftermath of the market crash 

in 1929. The Securities Act of 1933 (1933 Act), 48 Stat. 74, was intended to 
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provide investors with full disclosure of material information regarding public 

offerings of securities in commerce, to protect investors against fraud and, 

through the obligation of specified civil liabilities, to promote ethical standards 

of honesty and fair dealing. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 194–95, 

96 S. Ct. 1375, 1381–82, 47 L. Ed. 2d 668 (1976).  Section 11 is tailored to 

provide two ways to hold issuers liable for the contents of a registration 

statement. One process emphasizes what the statement says, while the other on 

what it leaves out. The buyer is not required to prove that the defendant acted 

with any intent to deceive or defraud. Omnicare, Inc. v. Laborers Dist. Council 

Const. Indus. Pension Fund, 575 U.S. 175, 179, 135 S. Ct. 1318, 1323, 191 L. 

Ed. 2d 253 (2015).  Section 11 of the 1933 Act allows buyers of a registered 

security to sue enumerated parties in a registered offering when false or 

misleading information is included in a registration statement. The section was 

designed to assure compliance with the disclosure provisions of the Act by 

imposing a strict standard of liability on the parties who are involved with a direct 

role in a registered offering. If a plaintiff purchased a security issued pursuant 

to a registration statement, plaintiff only has to demonstrate a material 

misstatement or omission to establish a prima facie case. Liability against the 

issuer of a security is essentially absolute, including unintended misstatements. 

Herman & MacLean v. Huddleston, 459 U.S. 375, 381–82, 103 S. Ct. 683, 687, 

74 L. Ed. 2d 548 (1983).  

Section 11 liability is remedial by design; however, it is not the only form 

of remedy Congress created to regulate misstatements, fraud, and deception for 

securities transactions.  In enacting the 1934 Act, Congress stated that its 
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purpose was “to impose requirements necessary to make [securities] regulation 

and control reasonably complete and effective.” 15 U.S.C. § 78b. Herman & 

MacLean v. Huddleston, 459 U.S. 375, 386, 103 S. Ct. 683, 689, 74 L. Ed. 2d 

548 (1983).  Remedy under the 1934 Act requires that the plaintiff show scienter, 

or intent of the misrepresentation. So, although the 1933 Act demands a stricter 

interpretation, there is not a requirement to prove intent as the 1934 Act obliges 

from a plaintiff. The appellees are essentially requesting the courts to adopt a 

lower standard for a finding of Section 11 liability.  The court should expressly 

and vehemently deny said request, in an interest to uphold the checks and 

balances between the judiciary and the legislative.  Furthermore, the court 

should deny this request because there exist other avenues of remedy for the 

Fordham Firemen Pension Fund to utilize under these circumstances without 

impeding on the initial intent of Congress.   

The lower courts have analyzed these forms of securities remedies in 

context with an initial public offering, as opposed to the direct listing option. 

Despite the stock selling method, the intent of Congress remains unaffected. 

Congress has crafted legislation in an effort to provide remedy for investors of 

stock who made purchases subject to misleading or misrepresented information. 

Whether the stock purchase is completed via an IPO or a direct listing, the 

procedure for remedy should be interpreted under the same standard. The end 

state of each avenue is that an investor has purchased stock from a company 

with allegedly misrepresented or misleading information. Since civil action for an 

IPO and a direct listing would have the same end state, the Section 11 remedy 

option should be construed with the same strict liability approach. 
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The Fordham Firemen’s Pension Fund lacks standing due to failing to meet 

the tracing requirement, and their argument is an attempt to loosen Congress’s 

intent for enacting Section 11 liability. Thus, the appeals court ruling should be 

upheld. 

 

II. THE APPEALS COURT CORRECTLY DETERMINED THAT THATCHER 

LYON WAS NOT A STAUTORY UNDERWRITER AND THERBY NOT A 

LIABLE PARTY UNDER SECTION 11 OF THE SECURITIES ACT OF 

1933. 

 

The second issue up for appeal in the present case is whether Thatcher 

Lyon was acting as a statutory underwriter in the direct listing transaction 

during her role as the financial advisor. It is our contention that the appeals 

court correctly determined that Thatcher Lyon was not a statutory underwriter 

and therefore not a liable party under Section 11 of the Securities Act of 1933. 

A. LIABILITY OF FINANCIAL ADVISORS  

Section 11 of the Securities Act, 15 U.S.C.S. § 77k(a) creates a cause of 

action for purchasers of securities against issuers, underwriters, signatories, 

and directors for registration statements that contained an untrue statement of 

a material fact or omitted to state a material fact required to be stated therein or 

necessary to make the statements therein not misleading. 15 U.S.C.S. § 77k(a). 

In re CIT Group, Inc., 349 F. Supp. 2d 685. The term “underwriter” is defined as 

any person who has purchased from an issuer with a view to, or offers or sells 

for an issuer in connection with, the distribution of any security, or participates 
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or has a direct or indirect participation in any such undertaking, or participates 

or has a participation in the direct or indirect underwriter of any such 

undertaking. 15 U.S.C.S. § 77b(11). SEC v. Culpepper, 270 F.2d. Underwriters 

are “gatekeepers” to the capital markets and therefore should be charged with 

ensuring the accuracy of information in registration statements. Reiner H. 

Kraakman, Corporate Liability Strategies and the Costs of Legal Controls, 93 

YALE L.J. 857, 890 (1984).  

A person who purchases securities from an issuer with a view to 

distribution, typically an investment bank involved in a firm commitment 

offering, is the first type of statutory underwriter. National Association of 

Securities Dealers, Inc., Exchange Act Release No. 17,371, 1980 WL 22136 (Dec. 

12, 1980). In a firm commitment offering, there is a material distinction between 

an issuer and a seller of stock.  “In a firm commitment underwriting, the issuer 

of the securities sells all of the shares to be offered to one or more underwriters, 

at some discount from the offering price. Investors thus purchase shares in the 

offering directly from the underwriters or broker-dealers who purchase from the 

underwriters, not directly from the issuer.” Lalor v. Omtool, Ltd., DNH 260 

(2000).. The fee the underwriting investment banks receive for their role in the 

transaction is called the spread. This is the difference between the discounted 

price and the fixed public offering price. Id. 

Any person who offers or sells for an issuer in connection with the 

distribution of a security is the second kind of statutory underwriter. This is 

typically an investment banker’s role in a best-efforts offering. In a best-efforts 

offering, investment banks do not buy and resell an issuer’s shares, rather they 



- 17 - 
 

 

commit to use their best efforts to sell the issuer’s shares and take a seller’s 

commission. A.J. White & Co. v. SEC, 556 F.2d 619, 620–21 (1st Cir. 1977). A 

'best efforts' underwriting makes the investment dealer an agent for the issuer 

and not a principal. Securities & Exchange Comm. v. Investment Bankers of 

America, 181 F.Supp. 346, 348, n. 4 (D., D.C., 1960). 

This second type includes more than just best-efforts offerings to include 

direct or indirect participation in the process. Courts may attach underwriter 

designation to a party if it is “engaged in steps necessary to the distribution of 

security issues.” SEC v. Chinese Consol. Benevolent Soc’y, 120 F.2d 738, 741 (2d 

Cir. 1941). Persons may be liable for participation even though they did not 

themselves directly sell or offer securities or purchase securities for resale. For 

example, defendants might "participate" in underwriting by referring investors to 

sellers or offerors for a fee. Sirianni v. SEC, 677 F.2d 1284, 1287 (9th Cir. 1982).  

As mentioned above the final category of statutory underwriters applies to 

parties who directly or indirectly contribute to, offer or sale of securities. In re 

WorldCom Sec. Litig., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 2004). The first and 

second categories cover individuals who have a more direct role such as 

purchasing, selling or offering securities. This third category looks to an 

individual’s “participation” in the events leading up to the ultimate purchase, 

sale, or offer. In these limited circumstances an individual can be a statutory 

underwriter without ever personally purchasing, selling, or offering a security. 

The statutory definition makes clear that an underwriter's "participation" must 

be related to the underwriting of the securities at issue. Numerous cases support 
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this reading of the statute. In re Wells Fargi Mortg. Backed Certificates Litig., 712 

F. Supp. 2d 958. 

As a guidepost, the Seventh Circuit looks to whether a party’s participation 

was “necessary to the distribution of securities.” Harden v. Raffensberger, 

Hughes & Co., 65 F.3d 1392, 1400 (7th Cir. 1995) (quoting SEC v. Holschuh, 694 

F.2d 130, 139 n.13 (7th Cir. 1982)). Actual distribution activities are those that 

expressly appear in the statute meaning purchasing, selling or offering 

securities. 15 U.S.C. § 77b(a)(11). A party is not an underwriter if it merely 

“provide[s] services that facilitate a securities offering.” Lehman Brothers, 650 

F.3d at 176. For example, In Lehman Brothers, credit rating agencies played an 

active role in structuring a mortgage-backed securities transaction. Id. at 172. 

However, the Second Circuit held the credit rating agencies were not 

underwriters because they did not perform functions related to the purchase, 

offer or sale of the securities. Id. at 188. Instead, in their capacity as advisors, 

the credit rating agencies merely facilitated the offering. Id. at 182–83. Evidence 

of "actual distribution," is the essential element of conferring underwriter status. 

In re Lehman Bros., 650 F.3d at 177.  

B. ANALYSIS  

The petitioners allege that the Appeals court committed an error in finding 

that Lyon was not an underwriter for the purposes of Section 11 liability. This 

contention is inaccurate because Lyon not labeled as an underwriter and also 

did not act in the role of an underwriter. The finding underwriter status is the 

key determination needed in order to determine Lyons liability for the 

misstatements or omissions in the Resale Registration Statement. The 



- 19 - 
 

 

petitioners overly broad definition of underwriter would open up for liability every 

party who played even the most minute role in a securities transaction.  

As explained above, there are three types of underwriters described in 

Section 11. The first type of underwriter purchases securities with a view to 

distribution. Thatcher Lyon was not an underwriter because she did not 

purchase securities from Horizons with a view to distribution. This purchase of 

securities is necessary to satisfy the first definition of an underwriter. Despite 

participating in aspects of the direct listing, she never purchased any securities 

from Horizons. For this reason, under the plain language of the statute, Thatcher 

Lyon does not fall within the first category of underwriters described in Section 

2(a)(11).  

 The second type of statutory underwriter is one who offers or sells for an 

issuer in connection with the distribution of a security. Here, Lyon was not a 

statutory underwriter because she did not offer or sell on behalf of an issuer in 

connection with the distribution of a security. Lyon did not interact with 

potential investors or build a book of interested investors, nor did it engage in 

any direct or continuous solicitation of any kind. Lyons merely aided in creating 

materials that would be viewed by investors on Investor Days, but this aid was 

too far removed to even constitute an offer or sale of the issuer’s security. Lyons 

conduct directly contradicts the type of continuous solicitation of investors the 

underwriters in Chinese Consolidated were engaged. Chinese Consolidated, 120 

F.2d at 741. In Chinese Consolidated, the underwriter directly interfaced and 

communicated with investors both in meetings and through advertisements. Id. 

at 739.  
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The final definition of underwriter described in section 11 is, “any person 

who directly or indirectly contributes to the offer or sale of securities in any such 

undertaking.” 15 U.S.C. § 77b(a)(11). As explained in the Second Circuit, a party 

must be engaged in activities related to the actual distribution of securities to be 

considered an underwriter. Lehman Brothers, 650 F.3d at 176. It was not 

congress’ intent to confer underwriter status on every party who played a role in 

a securities transaction. WorldCom, 308 F. Supp. 2d at 344. Petitioners 

contention encompasses a much larger definition of an underwriter than even 

the most recent decisions do not support.  

Our contention is that Lyon is not considered an underwriter for purposes 

of section 11 liability. We would like this court to affirm the decision of the 

appellate court. In order to affirm the decision, this court must determine 

whether Lyon participated in a purchase, offer, or sale of Horizons securities. 

Lyon merely acted in her role as financial advisor, the role she was hired to 

perform. Lyons level of participation did not rise to the level of statutory 

underwriter.  

It is clear that Lyon did not act a purchaser because she did not purchase 

nor trade any of Horizons’ stock. Lyon did not have a role in assisting others in 

doing so as well. Lyon merely was the financial advisor to the listing in the 

transaction. Lyon prepared materials for Horizons’ Investor Day, as does every 

financial advisor, but this assistance did not rise to the level of participation in 

an offer. Therefore, Lyon did not directly participate in an offer. Her advisor role 

was considered preliminary steps meant to advise Horizons’ along the path. She 
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carried no decision-making authority. When compared to the actions of 

underwriters in a traditional IPO there is little to no similarities.  

Most underwriters have a role in the offer by book building, attending road 

shows and meeting with investors face-to- face. N.J. Carpenters Vacation Fund v. 

Royal Bank of Scot. Grp., PLC, 720 F. Supp. 2d 254 (S.D.N.Y. 2010). In direct 

contrast, no such actions were taken by Lyon in her role as financial advisor. 

She merely prepared materials that Horizons’ senior executives presented to 

investors and she had absolutely no interactions with investors. Lyons role as 

financial advisor was too far removed in order to be considered as participating 

as an underwriter.  

Petitioners contend that Lyon participated in an offer because she helped 

draft the Resale Registration Statement. This would open up a whole new class 

to liability and would broaden Section 11 liability much farther than congress 

intended. This would open every party who was involved in the drafting of a 

registration statement subject to underwriter liability. Lehman Brothers, 650 

F.3d at 184–85.  

As a financial advisor, discussing and setting an opening trade price would 

be within your duties. This is part of the initial stage of securitizing and any 

advice given merely facilitates the transaction. Lehman Brothers, 650 F.3d at 

183. Appellees argue that Thatcher Lyon participated in the sale when they 

consulted with the Designated Market Maker to set an opening trade price for 

the Horizons shares. This was not the sale stage; therefore Lyon did not 

participate in the sale of Horizons securities. The Second Circuit found that 

“structuring or creating securities does not constitute the requisite participation” 
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to confer underwriter status. Id. at 182. Lyon’s role in advising as part of her 

duties as a financial advisor is insufficient to elevate her to underwriter status.  

If this court looks to similar ruling in other jurisdictions then Lyons 

activity elevate her to the status of an underwriter. Lyon was not an underwriter 

because her role was not “necessary to the distribution of securities.” Harden, 

65 F.3d at 1400. The only actions considered necessary for distribution are those 

linked to the purchase, offer, or sale of the offering. Harden, 65 F.3d at 1400. 

The petitioners assert the proposition that any activities important in 

launching an offering are necessary for distribution. As discussed above, 

Thatcher Lyon did not remotely participate in the purchase, offer or sale of 

Horizons securities. Despite being helpful in her advisor role, Lyon was not 

absolutely necessary to the eventual distribution. Lyon was not, “an essential 

cog in the distribution process” as required. SEC v. Platforms Wireless Int’l Corp., 

617 F.3d 1072, 1086 (9th Cir. 2010).  

The petitioner’s overly broad definition of underwriter is inconsistent with 

the statute’s limited list of liable parties. “Congress expressly circumscribed the 

class of defendants subject to § 11 liability—and it did so for good reason.” Obasi 

Inv. Ltd. v. Tibet Pharm., Inc., 931 F.3d 179, 191 (3d Cir. 2019). Liability under 

Section 11 should not be broadened to include individuals who merely had a 

passing or non-essential role in the listing of a stock. We contend that Lyon does 

not fall within the statutory definition of underwriter and, consequently, cannot 

be held liable for a Section 11 violation.   
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