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QUESTIONS PRESENTED 

I. Whether purchasers of shares of a class of stock issued in a direct listing 
have standing to bring a claim under Section 11 of the Securities Act of 1933 
even though they cannot trace their purchased shares to a registration 
statement.  

II. Whether investment bankers acting as financial advisors in a direct listing 
are statutory underwriters for purposes of Section 11 liability. 
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STATEMENT OF FACTS 

 Petitioners, the State of Fordham Firemen’s Pension Fund, bring this 

action to recover for losses associated the purchase of shares of Respondent 

Horizons, Inc. (“Horizons”) at a direct listing January 2019. R. at 8-9. Horizons 

is an American corporation founded by Peter Maxfield in August 2014. Id. at 2. 

The company’s business plan revolves around the development of technology 

used to “treat and monitor cognitive problems, such as attention difficulties in 

early childhood.” Id. After seeking the advice of an institutional investor, in 

December 2014, Maxfield solicited “$10 million in startup capital” funding for 

Horizons from Geoffrey Robbins, an angel investor. Id. at 3.  

After spending the next the next year planning, building, and producing 

the company facilities, Maxfield and Robbins decided to seek out venture 

capital firms to provide the funding needed for Horizons’ “initial marketing 

effort.” Id. at 3. In February 2016, Maxfield secured $30 million in funding from 

Ashford Investors (“Ashford”) and Franklin Fund (“Franklin”) as co-investors. 

Id. at 4. The subsequent marketing campaign was an immediate success, and 

Horizons soon began to turn a profit. See id. 

Maxfield’s long term plans for the company had always included 

expansion into technology solutions for early-stage dementia. See id. at 2. 

Believing Horizons’ initial success to be an opportunity to explore this field, 

marketing plans connected to the treatment of early-stage dementia were 

developed soon after. See id. Because Horizons would require additional 
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funding in order to pursue this track, and the company’s growth had been 

significant, another round of funding was held in April 2018 where an 

additional $900 million was raised. See id. at 4. After this funding round, “47% 

of Horizons’ common stock resided in the hands of venture capital firms.” Id.  

In May 2018, Maxfield learned that many of Horizons’ investors, 

including employees who had been paid significant stock options, were seeking 

“a liquid market to absorb a substantial portion” of their shares. R. at 4. In 

response, Maxfield began searching for “an experienced securities transaction 

law firm and an investment bank” to advise and assist in a listing to increase 

investor liquidity. Id. at 4. On recommendation from Robbins, Maxfield retained 

the services of Whitmore Davis, an experienced capital markets law firm, and 

Thatcher Lyon, an investment bank. Id.  

Maxfield met with representatives of Whitmore Davis and Thatcher Lyon 

on June 2, 2018. Id. at 4-5. At this meeting, Robert Folk, a senior attorney at 

Whitmore Davis, explained the concept of a “direct listing transaction” to 

Maxfield. Id. at 5. According to Folk, a direct listing would enable the existing 

owners of Horizons’ shares to list their shares for sale on the NYSE without the 

usual “lock-up agreement”1 restriction imposed on existing shareholders in a 

traditional initial public offering (“IPO”). R. at 5. Under a direct listing, 

Horizons’ shareholders would be broken into two classes: (1) affiliates and (2) 

 
1 A “lock-up agreement” is an agreement that existing shareholders are traditionally required to 
enter into prior to an IPO. See R. at 5. These agreements prevent existing shareholders from 
selling their shares for the six months following an IPO. See id.  



R05 

3 
 

non-affiliates. See id. Affiliates, in this case encompassing Horizons’ employee-

shareholders, could sell their shares only after registration with the Securities 

and Exchange Commission (“SEC”), which is accomplished by filing a 

registration statement in compliance with the Securities Act of 1933. See id 

(citing 17 C.F.R. § 239.11). Non-affiliates who had held their ownership stake 

“for more than one year,” in this case primarily the venture capital funds 

investors that had participated in Horizons’ various rounds of funding, would 

be able to list their shares for sale without the need of a registration statement 

under an exemption contained in Rule 144. See id (citing 17 C.F.R. § 230.144). 

This same exemption would not apply to non-affiliates who had held their 

ownership position for less than one year, whose sale would also require the 

filing of a registration statement with the SEC. See id. 

Intrigued by the prospect of offering shares through a direct listing 

transaction, Maxfield expressed to Folk his interest in and intention to discuss 

the option further with Horizons’ investors. Id. at 6. The response from 

investors was overwhelmingly positive because a direct listing would enable 

each investor to sell their shares whether they were recent or long-term 

purchasers. See id.  

Following the investor response, Maxfield scheduled a follow-up meeting 

with Folk to discuss the potential transaction. Id. At this meeting, Folk and 

Lawrence Forbes, a partner at Thatcher Lyon, discussed the idea of a direct 

listing with Maxfield. See id. at 4, 6. Forbes also described the role of an 
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investment bank in a direct listing transaction as not that of a traditional 

underwriter, but as that of a “financial advisor.” Id. at 6. In this capacity, 

Thatcher Lyon would not directly solicit interest in the offering, but would draft 

the materials Horizons would use as part of a two-hour, web-aired “investor 

day” production intended to garner interest in the transaction. See id. As 

“financial advisors” Thatcher Lyon would also “consult with NYSE’s Designated 

Market Maker” to set the share price for the opening trades but would not 

perform other typical price setting activities that underwriters in an offering 

context perform. See id. 

Two days later, Maxfield formally retained Whitmore Davis and Thatcher 

Lyon, and began the process of engaging in a direct listing of Horizons’ shares. 

See id. Whitmore Davis and Thatcher Lyon promptly began conducting 

diligence, preparing investor day materials, and drafting Horizons’ registration 

statement. See id. at 7-8. Horizons confidentially filed its registration statement 

on September 15, 2018, which stated that Thatcher Lyon’s role in the 

transaction was not that of an underwriter and described the nature and 

quantity of Horizons’ outstanding shares.2 See id. at 8. The registration 

statement was declared effective by the SEC on January 10, 2019, and, four 

days after trading commenced, Petitioners purchased seven million shares of 

Horizons’ stock. See id. at 8-9.  

 
2 At the time of filing, Horizons had 132,581,994 shares outstanding, 37% of which would be 
exempt from the registration statement under Rule 144. See R. at 8. 
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Following a drop in share price, Petitioners filed suit against Horizons 

and Thatcher Lyon in the United States District Court for the District of 

Fordham, alleging Horizons’ registration statement contained misstatements 

and omissions, and that Thatcher Lyon should share in the liability as an 

underwriter. See id. at 9. Respondents moved to dismiss the complaint under 

Federal Rule of Civil Procedure 12(b)(6) on July 28, 2019, claiming that 

Petitioners lacked standing to bring their claim and that Thatcher Lyon was not 

an underwriter in Horizons’ direct listing. Id. at 10. Respondents’ motion to 

dismiss was rejected by the District Court on November 30, 2019, and the 

motion was subsequently appealed to the Fourteenth Circuit Court of Appeals. 

See id. at 10. The Fourteenth Circuit reversed and held for Respondents on the 

grounds that Petitioners inability to trace their ownership to Horizons’ 

registration statement, and Thatcher Lyon’s failure to qualify as a statutory 

underwriter, precluded a finding of liability. Id. Petitioners’ subsequent petition 

for a writ of certiorari was granted by this Court. See id. at 2, 10. 

SUMMARY OF THE ARGUMENT 

 Horizons and Thatcher Lyon should not be penalized for applying 

traditional securities rules when engaging in a cutting-edge offering 

transaction. Entrepreneurship has been the backbone of the American dream 

since its inception. Historically, American companies have used the Federal 

securities laws to sell ownership stakes in their businesses so they can build 

and grow. In recent years, technology companies have made tremendous 
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advances across many fields by engaging in a combination of venture capital 

investment and traditional securities offerings.  

Petitioners lack standing to bring a Section 11 claim because they cannot 

trace their ownership of Horizons’ shares to a registration statement. First, 

purchasers of securities have historically been required to trace their 

ownership to a registration statement to state a claim under Section 11. This 

requirement comports with decades of well-settled precedent. For over fifty 

years, courts have required purchasers to trace their ownership to a 

registration statement in order to have standing to bring a claim for Under 

Section 11. Second, to hold direct offering transactions to a different standard 

would be to sudden departure and unnecessary departure from decades of 

jurisprudence and may serve to chill the growth of technology companies. 

Some of the largest businesses in America have emerged from the technology 

sector. These entities rely on the flexibility of venture capital and the securities 

market innovations, like direct listings, in order to capitalize and flourish. 

Holding direct listing to a different standard than any other transaction in the 

fifty-three years of Section 11 jurisprudence may quell interest in using it as a 

tool for growing technology companies. Third, Section 11’s tracing Requirement 

is essential to offset the harsh strict liability standard imposed on issuers. 

Courts have noted that Section 11’s strict liability standard is a severe 

punishment, and that its heightened pleading standard is necessary to strike a 

balance between issuer and purchaser. To hold otherwise would confer 
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automatic standing on all purchasers, even if no such omissions or 

misstatements led to their purchase.  

Additionally, Thatcher Lyon does not qualify as a statutory underwriter 

because it does not fall within the definition of underwriter within the meaning 

of Section 2(a)(11). Initially, Thatcher Lyon is not a statutory underwriter 

because it never purchased Horizons’ shares as Required by Section 2(a)(11). 

The statute defines underwriters as those who purchase shares at an offering 

for resale. But Thatcher Lyon never purchased any of Horizons’ shares. Next, 

Thatcher Lyon does not qualify as an underwriter because it did not solicit 

Horizons’ Securities to purchasers or agree to use “best efforts” to do so. 

Thatcher Lyon never gauged the interest of purchasers and never directly 

provided any information to any potential purchasers. Additionally, Thatcher 

Lyon did not use “best efforts” because it only provided information regarding 

the sale of Horizons’ shares on one occasion rather than the continual 

solicitation required by the statute. Finally, Thatcher Lyon is not a statutory 

underwriter because its activities did not satisfy the participation requirement 

for underwriter liability. Courts have been reluctant to extend the definition of 

underwriter to include participation in activities that underwriters typically 

engage do not in, including preliminary steps that facilitate the issuers offering. 

Because Thatcher Lyon only drafted, but did not present, Horizons’ “investor 

day” materials and did not actively solicit offers for Horizons’ shares, they did 

not participate within the meaning of statutes participation requirement. 
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ARGUMENT 
 

I. PURCHASERS OF SHARES IN A DIRECT LISTING HAVE STANDING TO 
BRING A CLAIM UNDER SECTION 11 OF THE SECURITIES ACT OF 1933 
ONLY IF THEY CAN TRACE THEIR PURCHASED SHARES TO A 
REGISTRATION STATEMENT.  
 

The Securities Act of 1933 (the “Securities Act” or “The Act”) allows 

purchasers of securities to bring a cause of action if a registration statement 

contains material misstatements or omissions. See Omnicare Inc. v. Laborers 

Dist. Council Const. Indus. Pension Fund, 575 U.S. 175, 179 (2015). A 

purchaser is entitled to such a cause of action when the registration statement 

related to the acquisition contains “an untrue statement of a material fact or 

omitted” a material fact. 15 U.S.C. § 77k.  

The legal sale of a security requires that the issuer list its securities 

under either a registration statement or an applicable exemption. See 15 U.S.C. 

§ 77e. Section 4(a)(1) of the Securities Act exempts transactions that are not 

effectuated by an underwriter from the registration requirement. See id. § 

77d(a)(1). The Act defines an underwriter as “any person who has purchased 

from the issuer” with a view to distribution. See id. § 77b(a)(11). Rule 144 

delineates two groups of owners affected by this rule: non-affiliate owners and 

affiliate owners. See 17 C.F.R. § 230.144. Excluded from the group of 

underwriters are non-affiliate shareholders whose length of ownership exceeds 

one year. See id. Conversely, all affiliate owners, as well as non-affiliate owners 

with a term of ownership of less than one year, are considered underwriters 

and must file a registration statement with the Securities and Exchange 
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Commission (the “SEC”) before selling their securities. See id.; 17 C.F.R. § 

239.11. Recent stock exchange rules have enabled issuers to engage in “direct 

listing” transactions, where existing affiliate and non-affiliate owners may 

commingle their shares in a single listing, so long as they comply with Rule 

144’s underwriter requirements. See Proposed Rule Change to Amend Section 

102.01B of the NYSE Listed Company Manual, Exchange Act Release No. 

34,80933, 116 SEC Docket 4924 (June 15, 2017). 

A. Decades of Well-Settled Precedent Require A Purchaser To Trace Their 
Ownership To A Registration Statement To Have Standing To Bring A 
Claim Under Section 11. 

 
The Fourteenth Circuit Court of Appeals correctly held that a purchaser 

at a direct listing must be able to trace their shares to a registration statement 

to establish Section 11 liability because such a requirement is consistent with 

congress’s intent and the language of the statute itself. See Katz v. Gerardi, 655 

F.3d 1212, 1222 (10th Cir. 2011). Section 11 imposes strict liability on issuers 

whose registration statements contain untrue or misleading statements of 

“material fact” or omit information “necessary to make the statements therein 

not misleading. . . .” 15 U.S.C. § 77k.  

For decades, courts have interpreted Section 11’s language to include a 

“tracing requirement” where the purchaser must be able to trace their 

purchase “to a particular registration statement” before being entitled to a 

cause of action. Barnes v. Osofsky, 373 F.2d 269, 271–72 (2d Cir. 1967). The 

Barnes court found that a “narrow” interpretation of Section 11’s language was 

more consistent with the Securities Act’s “over-all statutory scheme” because 
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Section 11’s “stringent penalties are to insure full and accurate disclosure 

through registration.” Id. at 272. But Section 11 liability cannot encourage “fair 

disclosure” in a registration statement if the securities at issue cannot be tied 

to such a statement at all. See id.  

Additionally, the statute’s legislative history, and its explicit terms, are 

intended to prevent misstatements or omissions contained in registration 

statements. See id.; Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1288 

(2d Cir. 1969). But if a purchaser cannot trace their shares to a registration 

statement, the alleged misstatements and omissions required by the statute 

cannot be proven, and therefore the purchaser is held liable for a violation 

without a demonstration that it exists. See Barnes v. Osofsky, 373 F.2d 269, 

272 (2d Cir. 1967). To hold otherwise would create liability in issuers without a 

proven statutory violation. See id.  

Further, direct listings do not embody the novel facts or circumstances 

that provide a “good reason” to depart from over five decades of decisions that 

have embraced the “narrow” reading of Section 11 liability. See id. at 271. As 

the Fourteenth Circuit correctly noted, courts have previously upheld the 

Section 11 tracing requirement in transactions where tracing shares to a 

registration statement was “impossible or nearly impossible.” R. at 15 (quoting 

Krim v. pcOrder.com, Inc., 402 F.3d 489, 498 (5th Cir. 2005)). 

B. Section 11’s Tracing Requirement Is Essential To Offset The Harsh 
Strict Liability Standard Imposed On Issuers.  
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The Fourteenth Circuit correctly identified the tracing requirement as 

necessary to balance the scales between plaintiffs and defendants in Section 11 

actions because excluding purchasers in direct listing transactions from this 

requirement would unfairly confer automatic standing to all purchasers, and 

create a bonanza of liability under Section 11’s relaxed pleading regime. See R. 

at 17. Even though Section 11’s diminished pleading standard may be “difficult 

to meet in some circumstances, this tracing requirement is the condition 

Congress has imposed for granting access to the” statute’s reward of strict 

liability. In re Century Aluminum Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 

2013) (quoting Abbey v. Computer Memories, Inc., 634 F.Supp. 870, 875 (N.D. 

Cal.1986). 

Because the harsh strict liability punishment imposed by the statute is 

“virtually absolute,” requiring the plaintiff to demonstrate a link between the 

registration statement’s alleged false statements and their purchase of shares 

serves to level the playing field between the parties. Lone Star Ladies Inv. Club 

v. Schlotzsky's Inc., 238 F.3d 363, 369 (5th Cir.2001); see In re Century 

Aluminum Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013). In Krim, the 

Fifth Circuit applied the narrow reading of Section 11 liability despite the 

virtual impossibility of differentiating between categories of shares, and “the 

probability that each Lead Plaintiff owned at least one share of PO stock was 

very nearly 100%.” 402 F.3d 489, 498 (5th Cir. 2005). Here, Horizons issued 

49,055,338 shares that did not require a registration statement. R. at 8. 

Petitioners purchased only seven million shares from the commingled pool of 
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registered and unregistered shares. R. at 9. Thus, Petitioners could have in fact 

acquired seven times the number of shares actually purchased, and still not 

have acquired a single share of registered stock. See id. Permitting Petitioners 

to enjoy the benefit of Section 11’s promise of strict liability even though the 

shares they purchased are likely to have been sold pursuant to an exemption 

undermines the statutory intent. Krim, 402 F.3d at 498. 

Holding direct listing transactions to a higher Section 11 standard than 

other transactions with similar features may have the unintended effect of 

chilling participation in direct listings. See Lorber v. Beebe, 407 F. Supp. 279, 

287 (S.D.N.Y. 1975). Direct listings offer companies a variety of benefits over 

traditional initial public offerings: greater flexibility for existing shareholders to 

increase their liquidity; less expensive investment banking fees; less formal 

documentation and procedure prior to listing shares for purchase. See THE 

RISE OF DIRECT LISTINGS: UNDERSTANDING THE TREND, SEPARATING 

FACT FROM FICTION, Corp. Gov. Adv. 777859. The direct listing has become a 

viable option for many companies because of the flexibility it offers. See id.; see 

also Cody L. Lipke, Direct Listing: How Spotify Is Streaming on the Nyse and 

Why the Sec Should Press Play, 12 J. BUS. ENTREPRENEURSHIP & L. 149, 159 

(2019) (“If an IPO is like a wedding, a direct listing is running off to elope. A 

faster, easier, cheaper route to the same result.”) (citations omitted). Granting 

purchasers de facto standing for Section 11 claims may prevent companies 

from taking advantage of this structure and entering the marketplace. This is 

particularly troubling as many of the companies involved in direct listing 
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transactions are rising technology companies, and an unpredictable liability 

scheme may prevent them from growing, capitalizing, and innovating. See THE 

RISE OF DIRECT LISTINGS: UNDERSTANDING THE TREND, SEPARATING 

FACT FROM FICTION, Corp. Gov. Adv. 777859. 

Importantly, a narrow reading of Section 11's “tracing requirement” does 

not allow entities that issue securities under “a defective registration 

statement” to disclaim liability. See Abbey v. Computer Memories, Inc., 634 F. 

Supp. 870, 875 (N.D. Cal. 1986) (finding that a plaintiff who fails to establish 

Section 11 liability “may still pursue his lawsuit under his 10b–5 claim.”). 

Failing to link the purchase of securities to a registration statement “simply 

precludes a shareholder from taking advantage of [S]ection 11's relaxed liability 

requirements.” See id. It is “imminently reasonable” to require shareholders 

who cannot track their purchase to a registration statement to seek remedies 

aside from Section 11. Id. 

II. INVESTMENT BANKERS ACTING AS FINANCIAL ADVISORS IN A 
DIRECT LISTING ARE NOT STATUTORY UNDERWRITERS FOR PURPOSES 
OF SECTION 11 LIABILITY UNLESS THEY ENGAGE IN SOLICITATION OR 
PARTICIPATION ACTIVITIES RELATED TO THE LISTING. 
 
 Under Section 11 of the Securities Act “issuers, directors, underwriters, 

signatories . . . and professionals whose reports or valuations are used in 

connection with it may all be found liable” for misstatements or omissions 

contained in a registration statement. Straus v. Holiday Inns, Inc., 460 F. Supp. 

729, 732 (S.D.N.Y. 1978) (citations omitted). Section 11 imposes liability on 

underwriters because they are uniquely positioned “to discover and compel 
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[the] disclosure of essential facts.” In re WorldCom, Inc. Sec. Litig., 346 F. Supp. 

2d 628, 662 (S.D.N.Y. 2004) (citations omitted). These liability provisions 

“provide the necessary incentive to ensure their careful investigation” of an 

offering. See id. The Securities Act categorizes statutory underwriters as those 

who have obtained securities “with a view to, or offers or sells for an issuer in 

connection with, the distribution of any security, or participates or has a direct 

or indirect participation in any such undertaking, or participates . . . in the 

direct or indirect underwriting of any such undertaking.” 15 U.S.C. § 

77(b)(a)(11). 

A. Thatcher Lyon Is Not A Statutory Underwriter Because It Never 
Purchased Horizons’ Shares As Required By Section 2(a)(11). 

The Fourteenth Circuit correctly held that Thatcher Lyon was not an 

underwriter because it did not purchase any shares of Horizon. See R. at 21. 

Section 2(a)(11) first identifies as a statutory underwriter “any person who has 

purchased securities with a view to . . . distribution.” S.E.C. v. Kern, 425 F.3d 

143, 147–48 (2d Cir. 2005) (quoting 15 U.S.C. § 77e; § 77b(a)(11)). As the 

record notes, the entities who most commonly occupy this category are 

“investment banks that purchase shares from an issuer for resale.” R. at 19 

(citing National Association of Securities Dealers, Inc., Exchange Act Release 

No. 17,371, 1980 WL 22136 (Dec. 12, 1980)). 

Here, it is clear from the record that Thatcher Lyon is not an underwriter 

under section 2(a)(11)’s first category because it did not purchase Horizon 

shares with a “view to distribution.” Kern, 425 F.3d at 147–48. While Thatcher 
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Lyon was involved in Horizons’ direct listing, it never purchased any securities 

from Horizons. See R. at 21. Because Thatcher Lyon did not acquire any of 

Horizons’ shares, it cannot be said to have attempted distribution or resale of 

the shares offered in the direct listing. See Kern, 425 F.3d at 147–48; National 

Association of Securities Dealers, Inc., Exchange Act Release No. 17,371, 1980 

WL 22136 (Dec. 12, 1980).  

B. Thatcher Lyon Is Not A Statutory Underwriter Because Its Failure To 
Solicit Horizons’ Securities Precluded Them From Qualifying as a “Best 
Efforts” Underwriter. 

Additionally, Thatcher Lyon is not an underwriter under Section 11 

because it did not solicit Horizons’ securities, and thus did not qualify as a 

“best efforts” underwriter. See A.J. White & Co. v. SEC, 556 F.2d 619, 620-21 

(1st Cir. 1977); Sec. & Exch. Comm'n v. Coven, 581 F.2d 1020, 1022 n.2 (2d Cir. 

1978) (“In a ‘best efforts’ underwriting, the underwriter undertakes to sell the 

offering to the public but assumes no responsibility for any shares not sold.”). 

Best efforts sufficient to qualify an entity for statutory underwriter status have 

been found to include “continual solicitations” associated with an offering. Sec. 

& Exch. Comm'n v. Chinese Consol. Benev. Ass'n, 120 F.2d 738, 741 (2d Cir. 

1941). In Chinese Consolidated, the defendant was found to be an underwriter 

because it “solicited the orders, obtained the cash from the purchasers and 

caused both to be forwarded so as to procure the bonds.” Id. at 740. 

Thatcher Lyon is not a statutory underwriter under the Chinese 

Consolidated standard because its efforts throughout the course of Horizons’ 

direct listing did not amount to “continual solicitations” and therefore did not 
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constitute best efforts. See id. Unlike the defendants in Chinese Consolidated, 

Thatcher Lyon did not “engage in book building or price discovery activities.” 

See id.; R. at 7. Even though Thatcher Lyon did prepare the “investor day” 

materials used in solicitation, in a direct listing such materials are only useful 

on one occasion: at the investor day presentation. See R. at 7. A single 

occurrence does not come close to achieving the pervasive and continuous 

activity required by the Chinese Consolidated court, where the defendants 

orchestrated “mass meetings, advertising in newspapers distributed through 

the mails, and personal appeals,” which urged members of the community to 

purchase shares. See Chinese Consol. Benev. Ass'n, 120 F.2d at 739. Because 

Thatcher Lyon’s comparatively paltry participation in Horizons’ direct listing 

did not amount to the “continual solicitation” required to qualify as a “best 

efforts” statutory underwriter, it is not liable for defects in Horizons’ 

registration statement. See id. 

C. Thatcher Lyon Is Not A Statutory Underwriter Because Its Activities 
Did Not Satisfy The Participation Requirement For Underwriter Liability. 

 The Fourteenth Circuit properly held that Thatcher Lyon did not qualify 

as an underwriter because its activities associated with the direct listing did 

not “constitute the requisite level of participation” sufficient to qualify as an 

underwriter. See Lehman Brothers, 650 F.3d at 182. The final category of 

statutory underwriters encompasses those “who participate in any such 

undertaking.” 15 U.S.C. § 77(b)(a)(11).  
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Traditionally, this definition has included parties that actively engage “in 

the purchase, offer, or sale of securities.” In re Lehman Bros. Mortg.-Backed Sec. 

Litig., 650 F.3d 167, 175–76 (2d Cir. 2011). Courts have refused to expand the 

statutory definition of underwriter to include “persons not themselves 

participating in such purchases, offers, or sales.” Id. at 177 (noting that the 

definition of underwriter does not include those “whose actions may facilitate 

the participation of others in such undertakings.”); see also In re WorldCom 

Sec. Litig., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 2004) (“Having a relationship 

with an issuer or an underwriter, however, does not transform one into an 

underwriter.”). 

Here, Thatcher Lyon did not sufficiently participate in Horizons’ direct 

listing because it had no interaction with investors and purchased none of 

Horizons’ shares. See In re Lehman Bros., 650 F.3d at 177. Rather, Thatcher 

Lyon’s role in preparing Horizons’ investor day materials and communicating 

with the NYSE market maker facilitated Horizons’ participation in the direct 

listing. See id. All communications to investors were made exclusively by 

Horizons. See R. at 7-8. The Fourteenth Circuit correctly noted that the mere 

fact that Thatcher Lyon prepared Horizons’ investor day materials, and 

registration statement, is irrelevant. See R. at 23. Reading the participation 

requirement of the statue to include the mere preparation of related 

documents, without more, impermissibly expands its reach. See In re Lehman 

Bros., 650 F.3d at 177. 
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Further, when juxtaposed against the traditional efforts of underwriters 

in IPOs, Thatcher Lyon’s participation in Horizons’ offering is insufficient to 

come within the ambit of the underwriter statute. See R. at 5-6. Thatcher Lyon 

did not undertake a roadshow to solicit interest in Horizons’ direct offering, and 

even the rule requiring Horizon to appoint an entity responsible for conferring 

with the NYSE Market Maker identifies the party as an “independent financial 

advisor,” not an underwriter. See R. at 6-8; See also Notice of Filing of 

Amendment No. 3 and Order Granting Accelerated Approval of Proposed Rule 

Change, Exchange Act Release No. 34,82627, 118 SEC Docket 3499 (Feb. 2, 

2018). Even Thatcher Lyon’s role in drafting Horizons’ registration statement 

fails to demonstrate their underwriter status because they amount to mere 

preliminary steps in assisting Horizons and are insufficient to qualify them for 

underwriter status. See Lehman Brothers, 650 F.3d at 184–85. 

CONCLUSION 

For the stated herein, Respondents respectfully request this Court affirm 

the decision of the United States Court of Appeals for Fourteenth Circuit. 

Respectfully Submitted,  

__________________/s/  

Team R05  
Counsel of Record for Respondents 

 


