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QUESTIONS PRESENTED 
 

I. Whether purchasers of shares of a class of stock issued in a direct listing 
have standing to bring a claim under Section 11 of the Securities Act of 
1933 when they cannot trace their purchased shares to a registration 
statement.  

 
II. Under the Securities Act of 1933, does a financial advisor qualify as an 

underwriter when they assist in the composition of Resale Registration 
Statement, draft materials for Investor Day, and consult with a 
designated market maker prior to the direct listing?  
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RELEVANT LAW 
 
Relevant Federal Statutes:  
 
 
“The term “underwriter” means any person who has purchased from an issuer 
with a view to, or offers or sells for an issuer in connection with, the 
distribution of any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates or has a participation in 
the direct or indirect underwriting of any such undertaking; but such term 
shall not include a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distributors' or 
sellers' commission. As used in this paragraph the term “issuer” shall include, 
in addition to an issuer, any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect common control 
with the issuer.” 15 U.S.C.A § 77b (2012). 
 
“(a) Persons possessing cause of action; persons liable: 
In case any part of the registration statement, when such part became effective, 
contained an untrue statement of a material fact or omitted to state a material 
fact required to be stated therein or necessary to make the statements therein 
not misleading, any person acquiring such security (unless it is proved that at 
the time of such acquisition he knew of such untruth or omission) may, either 
at law or in equity, in any court of competent jurisdiction, sue-- 
(1) every person who signed the registration statement; (2) every person who 
was a director of (or person performing similar functions) or partner in the 
issuer at the time of the filing of the part of the registration statement with 
respect to which his liability is asserted; (3) every person who, with his 
consent, is named in the registration statement as being or about to become a 
director, person performing similar functions, or partner; (4) every accountant, 
engineer, or appraiser, or any person whose profession gives authority to a 
statement made by him, who has with his consent been named as having 
prepared or certified any part of the registration statement, or as having 
prepared or certified any report or valuation which is used in connection with 
the registration statement, with respect to the statement in such registration 
statement, report, or valuation, which purports to have been prepared or 
certified by him; (5) every underwriter with respect to such security. 
If such person acquired the security after the issuer has made generally 
available to its security holders an earning statement covering a period of at 
least twelve months beginning after the effective date of the registration 
statement, then the right of recovery under this subsection shall be 
conditioned on proof that such person acquired the security relying upon such 
untrue statement in the registration statement or relying upon the registration 
statement and not knowing of such omission, but such reliance may be 
established without proof of the reading of the registration statement by such 
person.” 15 U.S.C. § 77k(a) (1998). 
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STATEMENT OF THE CASE 
 

Peter Maxfield created Horizons, Inc., a medical technology company 

focused on the treatment of cognitive disorders. R.2. Maxfield’s startup relied 

on venture capitalists who were willing to aid in the financial growth of the 

company. R. 3-4. Hoping to expand the development of the technologies and 

recognizing employees’ contributions to the company, Maxfield retained 

Thatcher Lyon, an investment bank, and Whitmore Davis, a law firm, to help 

explore options for growth. R. 4.  

Parties from each firm “[d]iscussed options regarding the need to provide 

investors with an exit strategy” for Horizons’ employees. R. 5. Although an IPO 

was discussed as an option, Whitmore Davis discussed the possibility of a 

direct listing transaction—under this listing structure, “[a] company does not 

raise additional capital by offering newly issued shares as it would in an IPO.” 

R. 5. Rather, “[s]hareholders can sell their existing shares to the public upon 

listing on the New York Stock Exchange.” R. 5.  

Requirements for this structure include filing a Resale Registration 

Statement for any shares held by affiliates, or shares held by non-affiliates for 

less than a year. R. 4. However, there is also an exemption under Rule 144 

regarding the Resale Registration Agreement for “[s]ales of shares owned by 

non-affiliates for more than one year . . .” R. 5. Some of the benefits highlighted 

by Whitmore Davis included that “[e]xisting shares of common stock would 

become simultaneously available for trading on the NYSE from two entry 

points: under the Resale Registration and the Rule 144 exemption from 
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registration. Additionally, previously existing investors would “[n]ot be subject 

to a lock-up period.” R. 5. This is unlike an IPO where investors are required to 

sign a lock up agreement—this agreement prevents them from selling their 

shares during the six-month period of the offerings launch. R. 5. However, in a 

direct listing, this restriction would not exist, and investors can begin trading 

immediately after the Resale Registration Statement is effective. R. 5. 

Additionally, a direct listing differs from an IPO because of the role 

investment bankers play in the two transactions. R. 6. In an IPO, investment 

bankers act as underwriters where they will participate in the preparation of a 

registration statement, including filing with the SEC. R. 6. Second, they will 

engage with potential investors through a roadshow lasting a few weeks. R. 6.  

On this roadshow, investors will “[engage] in ‘book building’—gauging investors’ 

interest—which is later used to price the securities.” R. 6. Third, and most 

notably different from a direct listing, once the registration statement is 

effective, “[u]nderwriters purchase the newly issued common stock from the 

company at a discounted fixed price and immediately resell it to investors 

typically receiving the spread between these two prices as their fee.” R. 6.  

This participation is different from the activity of financial advisors in a 

direct listing. R. 7. In this form of investment, “[f]inancial advisors would help 

prepare a Resale Registration Statement and prospectus,” would help prepare 

draft materials to be used by Horizons’ senior executives during “Investor Day,” 

a streamed event “[w]ith the goal of familiarizing investors with the company 

and the direct listing investment opportunity.” R.7. Financial advisors are then 
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required to consult with the NYSE’s Designated Market Maker. R. 7. After 

consultation with a financial advisor, the Designated Market Maker will set the 

issue price of the direct listing. R. 7.  

Horizons decided to proceed with a direct listing transaction and hired 

Thatcher Lyon. R. 7. As a result, Thatcher Lyon, with counsel, Whitmore Davis, 

began the due diligence process, drafted the Resale Registration Statement, 

Prospectus, and investor day materials. R. 7-8. Horizons filed the Resale 

Registration Statement on September 15, 2018, and it was declared effective on 

January 10, 2019. R. 8. Following this, the Designated Market Maker 

consulted with Thatcher Lyon and set the price at $67 on January 14, 2019. R. 

8-9. Only “four days after trading commenced, the State of Fordham Fireman’s 

Pension Fund purchased seven million shares of Horizons’ stock at $68 per 

share . . . .” R. 9. On July 8, 2019, Horizons announced a press release 

detailing a recent study by Oxbridge University Medical Institute which detailed 

adverse side effects of technologies developed by the company. R. 9. As a 

result, the price of Horizons’ shares was $37 on July 8, 2019. The next day, the 

State of Fordham Firemen’s Pension Fund sold their entire position for $38 per 

share. R. 9. 

The State of Fordham Fireman’s Pension Fund filed a class action on 

behalf of those who purchased common stock of Horizons between January 14, 

2019 and July 8, 2019 against Thatcher Lyon in the District Court for the 

District of Fordham arguing the “[R]esale Registration Statement contained 

material misstatements and omissions, specifically relating to matters 
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addressed in the Oxbridge study.” R. 9-10. The Circuit Court reversed the 

District Court’s decision finding that Petitioners, the State of Fordham 

Firemen’s Pension Fund, did not state a claim upon which relief could be 

granted. R. 17, 24. Further, the Circuit Court held Respondents, Thatcher 

Lyon, were not underwriters for the purposes of Section 11 liability. R. 24 
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SUMMARY OF THE ARGUMENT 
 

A narrow reading of Section 11 of the Securities Act of 1933 demonstrates 

that any purchaser must be able to trace their class of stock to the presale 

registration statement in order to bring a cause of action based on such 

securities in that statement. The Circuit Court correctly applied the narrow 

approach reasoning to determine that Petitioners have failed to state a claim 

upon which relief can be granted. The lower court correctly recognized the 

judicial history and legislative intent when reviewing Section 11.  

When reviewing claims under Section 11, courts have appropriately applied 

the narrow reading to ensure that the traceability requirement was enforced. 

This requirement stems from the legislative intentions considered by Congress 

when drafting the Securities Act. Subsequent judicial rulings have 

acknowledged this intent to ensure that purchasers could in fact trace their 

securities to the presale registration statement which they relied upon when 

purchasing a class of stock.  

The alternative application, the broad reading, does not consider the 

traceability requirement. Courts have recognized that, while there may be an 

appropriate setting for such application, Congress is best suited to distinguish 

such an instance. The court in Barnes addressed the application of both 

readings and determined the precedential ruling that the narrow approach is 

most akin to Congress’s intentions.  

This case involves securities relating to a presale registration statement and 

such security offered by the statement. Considering both the legislative and 
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judicial history, failure to trace one’s shares to the registration statement bars 

an actionable cause against the issuers of such a class of stock. In this case 

Petitioners inability to trace their class of stock in the direct listing to the 

registration statement demonstrates that they are not part of the protected 

class of purchasers under the presale registration statement. Accordingly, this 

court should affirm the Circuit Court’s decision to recognize that the complaint 

should be dismissed pursuant to FRCP 12(b)(6). 

Additionally, Thatcher Lyon is not an underwriter for purposes of Section 11 

Liability. First, it is undisputed that Thatcher Lyon did not purchase or intend 

to purchase Horizon securities with an intention to distribute those shares. 

Second, Thatcher Lyon’s preparation of documents to be utilized by Horizons 

senior management during investor day does not mean a financial advisor 

offered or sold for an issue in connection with the distribution of a security.  

Under Chinese Consolidated, a financial advisor is an underwriter if their 

actions constituted a series of solicitations that were essential to the 

distribution of that security and can include any person who took part in 

actions that were continuous or fundamental to the listing of that security.  

This Court should be persuaded by the Chinese Consolidated dissent where 

Judge Sawn concluded that the statute as it is written should not extend 

underwriter liability to those who participate in individual solicitation. Here, 

the action of preparing documents for investor day does not rise to the level of 

an action that is so essential to the listing of the security that it warrants 

underwriter status under this category. 
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Third, Thatcher Lyon’s actions do not amount to direct or indirect 

participation in an undertaking that would amount to Section 11 liability as an 

underwriter. This Court should be persuaded by the Second Circuit’s 

interpretation of participation by In re Lehman Brothers, where the court held 

that where those who participate in purchasing securities with a view towards 

distribution are underwriters—however, simply structuring or creating 

securities does not amount to participation as an underwriter.   

However, in Harden v. Raffensperger, the Seventh Circuit concluded that an 

individual who engaged in steps necessary to the distribution of securities can 

constitute underwriter status. When applying this standard, courts have 

concluded that marginal participation limited to the solicitation of purchases or 

the distribution or composition of sales literature does not make someone an 

underwriter.  

Here, Thatcher Lyon’s involvement in the drafting of the Resale Registration 

Agreement, prospectus, and materials for Investor Day do not rise to the level 

of direct or indirect participation in the offer of securities because Thatcher 

Lyon’s role was not so fundamental that it was absolutely necessary for the 

listing of securities. Further, Thatcher Lyon’s involvement is simply 

engagement in the structuring of securities, which under In re Lehman 

Brothers, does not rise to the status of an underwriter. Additionally, Thatcher 

Lyon’s required involvement in consulting with the Designated Market Maker 

prior to the direct listing does not constitute participation in the sale of 
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securities. Rather, as an independent party, they served as an additional 

gatekeeper to protect investors and promote fairness.  

Therefore, Thatcher Lyon is not an underwriter under any of the three 

prescribed statutory definitions and should not be subject to Section 11 

Liability. For the foregoing reasons, this Court should affirm the decision of the 

Circuit Court and rule in favor of Respondent in this matter.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

ARGUMENT 
 

I. The decision in Barnes should be upheld to apply a narrow reading of 
“such security” because, as in this case, this approach has consistently 
protected Congress’s intentions of Section 11 of the Securities Act of 
1933. 
 
The decision to apply the narrow reading approach in Barnes should be 

sustained when analyzing “such security” under Section 11 claims of the 

Securities Act of 1933. Judge Friendly appropriately acknowledged that there 

are two approaches when reading Section 11(a): “the narrow reading- ‘acquiring 

a security issued pursuant to the registration statement’” and “a broader one- 

‘acquiring a security of the same nature as that issued pursuant to the 

registration statement.’” Barnes v. Osofsky, 373 F.2d 269, 271 (2d Cir. 1967). 

Judge Friendly noted that the narrow reading is “more natural”, while the 

broad reading “would not be such a violent departure from the words that a 

court could not properly adopt if there were good reason for doing so.” Id. The 

narrow reading was appropriately adopted by the Circuit Court when analyzing 

the facts of this case. 

Just as in Barnes, the Circuit Court adopted the narrow reading of Section 

11(a) “after a review of the overall statutory scheme; language from the 

legislative history; dicta from within the Second Circuit; and a treatise and 

amicus brief from the SEC.” Pirani v. Slack Technologies, Inc., 445 F. Supp.3d 

367, 377 (N.D. Cal. 2020). Specifically, the courts applying the narrow reading 

reference 15 U.S.C. § 77k regarding the traceability requirement for purchasers 

of securities when a registration statement contains an untrue statement of a 

material fact or omitted to state a material fact required to be stated therein. 
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“The right to recovery under this subsection shall be conditioned on proof that 

such person acquired the security relying upon such untrue statement in the 

registration statement or relying upon the registration statement and not 

knowing of such omission.” Colonial Realty Corp. v. Brunswick Corp., 257 F. 

Supp. 875, 882 (S.D.N.Y. 1966) (citing 15 U.S.C. § 77k(a) (1964)). 

The facts of this case demonstrate that petitioners are attempting to state a 

claim based on the registration statement under Section 11 of the Securities 

Act of 1933. The narrow reading approach is most appropriate to remain 

consistent with Congress’s intentions, which are to ensure that the security is 

limited to “those who purchase securities that are the direct subject of the 

prospectus and registration statement.” Barnes, 373 F. 2d at 273. Therefore, 

since the petitioners are attempting to claim damages based on the registration 

statement, the narrow approach is most effective to analyze this issue. 

A. Since Barnes, courts have relied on the narrow reading regarding the 
traceability requirement because of the language detailed in 15 
U.S.C. § 77k for such securities. 
 

Following Barnes, courts have generally applied the narrow reading 

approach to ensure that subsequent claims pursuant to Section 11 of the 

Securities Act of 1933 are valid. The question of concern in this case lies within 

the ambiguity of the last paragraph of this section1 as it is applied to a direct 

 
1 If such person acquired the security after the issuer has made generally available to its 
security holders an earning statement covering a period of at least twelve months beginning 
after the effective date of the registration statement, then the right of recovery under this 
subsection shall be conditioned on proof that such person acquired the security relying upon 
such untrue statement in the registration statement or relying upon the registration statement 
and not knowing of such omission, but such reliance may be established without proof of the 
reading of the registration statement by such person. 15 U.S.C. § 77k(a). 
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listing. The narrow approach reading of the traceability element is the most 

appropriate because it requires the plaintiff to prove that the purchase was 

made upon reliance of the securities disclosed via the registration statement. 

When applying the narrow reading standard to claims under Section 11, 

courts have consistently recognized “a conclusive presumption of reliance upon 

the registration statement by ‘every person acquiring any securities specified in 

such statements and offered to the public.’” Barnes, 373 F. 2d at 272 (citing 

Section 9, S. 875; Section 9 H.R. 4314, 73d Cong., 1st Sess. (1933)). Courts 

applying this standard have also recognized that the class of purchasers is not 

limited to those who initially purchased stocks pursuant to the registration 

statement. See Milman v. Box Hill Systems Corp., 192 F.R.D. 105, 108 (2000) 

(the plain language of § 11 clearly demonstrates that standing to sue under the 

statute is not limited to initial purchasers); See also In re AMF Bowling 

Securities Litigation, 2002 WL 461513, 5 (2002) (a purchaser in the secondary 

market who can trace the securities to a registered offering may bring suit 

under Section 11); See also Lee v. Ernst & Young, LLP, 292 F. 3d  969, 977 

(2002) (§ 11 is broad enough to encompass some aftermarket purchasers, 

subject, of course, to the long-recognized requirement that the plaintiff must 

directly trace his or her security to the allegedly defective registration  

statement at issue in this case). The legislative intent was clearly to protect 

purchases of stock in reliance on the registration statements. 

In Lee, the court notes that “by making the cause of action available to 

anyone who purchased stock that was originally issued under the registration 
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statement in question, not just those who actually participated in the initial 

public offering, Congress enhanced the incentive for compliance and bolstered 

the mechanism for enforcing § 11.” Lee, 294 F.3d at 977. That court continued 

to note that “Congress additionally incorporated a requirement to certain 

aftermarket purchasers to prove that they relied on the registration statement 

in question.” Id.  

Legislation and the courts have distinguished that the petitioners in this 

case are certainly eligible to sue under § 77k(a) as long as they can trace their 

shares to the securities of the registration statement. Much of the legislative 

and judicial history focuses on the traceability of the shares to the registration 

statement, which is necessary for a party to bring a claim under Section 11 of 

the Securities Act of 1933. Here, Petitioners fail to trace their shares to this 

registration statement. As such, this court should recognize that petitioner’s 

lack of traceability is outside of the securities provided under Section 11 of the 

Securities Act of 1933.  

B. Barnes’ narrow reading is appropriate for qualifying the traceability 
element because it requires a plaintiff to prove that their purchase 
was made based on reliance of the registration statement. 
 

Courts have historically required a plaintiff to demonstrate that the 

securities for stock purchases can be traced back to the registration statement 

in order to demonstrate that the purchases were made based on a reliance that 

was or could have been known by the purchaser. Furthermore, courts have 

demonstrated “that reliance does not need to be proven”, rather “reliance is 

ordinarily presumed”. APA Excelsior III L.P. v. Premiere Technologies, Inc., 476 
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F. 3d 1261, 1272 (2007). The most important element is that the securities can 

be traced to the registration statement and prospectus.  

In APA Excelsior III L.P., the court referred to legislative history to explain 

the modes of reliance. See H.R. 4580, 73d Cong., 1st Sess. § 9 (1933) (the 

public shall be presumed to rely); See also S. Rep. No. 47, 73d Cong., 1st Sess. 

4 (1933) (stating that if there is a defective registration statement, “the buyer 

presumably relies” on the statement). The court further noted “in order to have 

standing and prevail on a claim under Section 11 a plaintiff must be able to 

trace his stock to a defective registration statement.” APA Excelsior III L.P., 476 

F. 3d at 1276. This decision recognized that any purchaser, within the limits 

prescribed by Section 11, can justify reliance on the registration statement so 

long as they can trace their securities to the statement.  

Prior to the precedential Barnes case, the court in Colonial Realty Corp. 

recognized that “the open market buyer (plaintiff) must be able to trace his 

particular securities to the registration statement when it covered additional 

securities of an outstanding class.” Colonial Realty Corp. v. Brunswick Corp., 

257 F. Supp. 875, 880 (1966). The opinion continued to declare that “the right 

of recovery under [Section 11(a) of the Securities Act of 1933] shall be 

conditioned on proof that such person acquired the security relying upon” the 

registration statement. Id. at 882. This condition helped lay the foundation for 

Barnes.  

Barnes recognized that “the Securities Act of 1933 had two major purposes, 

‘to provide full and fair disclosure of the character of securities sold…and to 
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prevent frauds in the sale thereof.” Barnes, 373 F. 2d at 272. As such, “[a]n 

action under § 11 may be maintained ‘only by one who comes within a narrow 

class of persons, i.e. those who purchase securities that are the direct subject 

of the prospectus and registration statement.’” Id. at 273. Legislative and 

judicial precedent demonstrates that reliance may be direct or presumed, so 

long as it can be traced to the registration statement.  

Following Barnes, various courts have upheld the traceability requirement. 

See Milman, 192 F.R.D. at 109 (secondary market purchasers who can trace 

their shares to a registered offering have standing to assert claims under § 11); 

See also Lee, 294 F. 3d at 978 (the court again emphasizes that tracing is a 

requirement of aftermarket purchaser standing under § 11); See also Krim v. 

pcOrder.com, Inc., 402 F. 3d 489, 498 (2005) (Section 11 is available 

for…aftermarket purchasers who can demonstrate that their shares are 

traceable to the registration statement in question).  

Precedent has demonstrated that reliance does not need to be proven, as it 

can be presumed, so long as the purchaser can trace their shares to the 

registration statement. When analyzing reliance, the courts always indicate the 

requirement of traceability. Petitioners in this case fail to demonstrate that the 

securities they seek for their class of shares can be traced to the registration 

statement. Thus, petitioner’s inability to trace their shares to the registration 

statement disqualifies their reliance on such securities for desired relief.  

II. Application of Pirani will result in an unfair burden for a defendant 
because they will have to demonstrate the plaintiff’s reliance, or 
lack thereof, on the registration statement. 
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Citing Congress’s intentions for drafting Section 11 of the Securities Act of 

1933, the purpose is to deter fraud and deceit regarding the securities offered 

in the presale registration statements. Historically, the burden has been placed 

on the purchaser to demonstrate that they relied on the securities expressed in 

these statements. Not only does this application provide a remedy for 

purchasers, it provides a standard of fairness for those who register such 

securities with a class of stock. 

The narrow reading approach was adopted to ensure that a plaintiff bringing 

suit can demonstrate the basis of their claims. Conversely, the broad reading 

approach will expand the group of potential claimants exponentially to where 

publishers may not know or have a way to know the merit of a purchaser’s 

claims. Shifting the burden of proof to the publishers of a class of stock will 

result in, what the Colonial Realty Corp. court described as, an “Alice in 

Wonderland quality” of claims. 257 F. Supp. At 884. This description 

demonstrates the complexity and untenable nature of such an application of 

the Securities Act.  

Application of the Pirani justification for a broad reading in direct listings is 

unprecedented. The broad reading simply has not been exercised in the judicial 

history and, simply put, is best suited for deliberation by Congress in order to 

apply a fair approach for all parties in a direct listing. Congress’s legislation is 

the most appropriate manner for determining the legislatures intentions for 

securities offered in direct listings.  

A. Expanding the broad approach to eliminate the traceability 
requirement will challenge the legislatures intentions for drafting 
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Section 11 because opportunities for claims will be expanded to 
all purchasers of shares. 

 
Barnes notes that one of the purposes of the Securities Act of 1933 was to 

“prevent frauds,” which should be understood to include not only the 

distributors of a class of stock but also all purchasers. Barnes, 373 F. 2d at 

272. This concept was emphasized by the court in Krim. The reasoning for 

such explanation is rooted in Congress’s intentions for drafting the Act. 

In Krim, Appellants effectively tried to argue that “every aftermarket 

purchaser [should] have standing for every share, despite the language of 

Section 11, limiting suit to ‘any person acquiring such security.’” Krim, 402 F. 

3d at 496-497. That court found fault with appellants’ claims, reasoning that 

“this cannot be squared with the statutory language-that is, with what 

Congress intended.” Id. Once again, the traceability standard was recognized 

as a requirement for suit. 

However, in Pirani, that court only focused on the effect the narrow reading 

of the Securities Act of 1933 would have on purchasers, without considering 

the securities for issuers of the stock. That court applied a broad approach to 

reading the Securities Act while still addressing the purpose of the Act, noting 

a narrow reading would lead to “the elimination of civil liability under the 

Securities Act, ‘among the central purposes of which is full and fair disclosure 

relative to the issuance of securities,’ [which] would lead to a futile result at 

variance with the policy of this remedial legislation.” Pirani, 445 F. Supp. 3d at 

381. While this case was one of first impression regarding direct listings, the 
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court failed to recognize the alternative ramifications of the ruling: automatic 

standing for all plaintiffs with a Section 11 complaint. 

Judge Sullivan, from the Circuit Court in this present case, appropriately 

recognized the implications of a Pirani application. Judge Sullivan described 

this result as having “a destructive policy consequence”. R. at 17. Furthermore, 

“abandoning the tracing requirement would mean that any purchaser of the 

class of securities issued in a direct listing could bring suit under Section 11, 

even if their shares were in no way connected to the allegedly defective Resale 

Registration Statement.” Id. Implementing a broad reading approach would 

ultimately deter companies from participating in a direct listing due to fear of 

automatic liability. Judge Sullivan correctly recognized that Congress’s 

intentions and policy concerns would effectively be reconstrued to taint the 

central premise of the Securities Act of 1933 by eliminating the fairness 

standard for all parties. A broad approach, implemented by Pirani and 

advocated by Petitioners, would impose a “litigation and liability risk [that] 

would simply be too high for a company to justify such an offering.” Id.  

B. The impossibility element should be considered for both parties 
by Congress to ensure protection under Section 11 claims 
because they are best suited to legislate securities regulations. 

 
The courts that applied the narrow approach recognized that the alternative 

reading would ultimately result in an effect that would radically “expand the 

number of potential plaintiffs as well as the total economic liability” to 

publishers of stock. Colonial Realty Corp., 257 F. Supp. at 884. Most of these 
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courts did, however, recognize that an avenue for the broad approach does 

exist. 

Barnes appropriately recognized that there are two possible approaches to 

interpreting Section 11, the narrow reading and the broad reading. With regard 

to traceability to the Resale Registration Statement, multiple sources of both 

the legislative and judicial history were considered which ultimately resulted in 

the popularity of applying the narrow approach. While judicial precedent prior 

to Pirani is concerned with IPO litigation, both an IPO and a direct listing relies 

on securities prescribed by registration statements. As such, we must rely on 

Congress’s intentions regarding the securities of these statements.  

The most appropriate, and universally agreed upon by the courts, remedy 

for application of the broad view is effectuated via legislation. See Id. at 884 (If 

far-reaching change is to come, and hopefully it shall, it should be done by 

comprehensive legislation rather than by ad hoc judicial reform.); See also 

Barnes, 373 F. 2d at 273 (what appellants’ argument does suggest is that the 

time may have come for Congress to reexamine these two remarkable 

pioneering statutes); see also Krim, 402 F. 3d at 498 (that present market 

realities…may render Section 11 ineffective, as a practical matter, in some 

aftermarket scenarios is an issue properly addressed by Congress); See also 

Chicago, Burlington, & Quincy R.R. Co. v. McGuire, 219 U.S. 549, 565 (1911) 

(While the court, unaided by legislative declaration, and applying the principles 

of the common law, may uphold or condemn contracts in the light of what is 
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conceived to be public policy, its determination as a rule for future action must 

yield to the legislative will when expressed in accordance with the organic law). 

Current precedent and legislative intent demonstrates the need to apply the 

narrow reading of Section 11. While this approach is not the only acceptable 

application to the Securities Act, the narrow reading has been regularly applied 

regarding securities provided by presale registration statements. As such, the 

most appropriate avenue for application of the broad reading is via the conduct 

of the legislature, not the judiciary. It should remain that Congress is best 

suited to determine the application of presale registration statement securities 

to direct listings.  

III. This Court should uphold the decision of the Circuit Court because 
Thatcher Lyon, in their capacity as a financial advisor on a Direct 
Listing, is not a statutory underwriter subject to Section 11 liability.  
 

Thatcher Lyon is not a statutory underwriter under any of the three 

definitions enumerated in Section 11, and should not be subject to liability 

under Section 77k of the Securities Act of 1933. As such, this Court should 

uphold the decision of the Circuit Court.  

Section 77k of the Securities Act states that “every underwriter with 

respect to such security . . .” is liable if a registration statement “[c]ontainted 

an untrue statement of a material fact or omitted to state a material fact 

required to be stated therein . . .” when it became effective. 15 U.S.C. § 77k(a) 

(1998). Further, “Section 11 ‘was designed to assure compliance with the 

disclosure provisions of the [Securities] Act by imposing a stringent standard of 

liability on the parties who ply a direct role in the registered offering.’” In re 
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WorldCom Sec. Litig., 308 F.Supp.2d 338, 342 (S.D.N.Y. 2004) (citing Herman 

& MacLean v. Huddleston, 459 U.S. 375, 381-82 (1983)). An underwriter for 

purposes of Section 11 liability is first, “[a]ny person who has purchased from 

an issuer with a view to . . . distribution”2; second any person who “[o]ffers or 

sells for an issue in connection with, the distribution of any security”; and 

third, any person who “[p]articipates or has a direct or indirect participation in 

any undertaking . . . .” 15 U.S.C.A § 77b (2012).   

Thatcher Lyon’s involvement in Horizons’ direct listing did not constitute 

an offer or sale of an issue connected with the distribution of those securities. 

See SEC v. Chinese Consol. Benev. Ass’n, 120 F.2d 738, 741 (2d Cir. 1941) 

(concluding the defendant engaged in steps necessary to the distribution of 

security issues). Further, Thatcher Lyon did not participate, directly or 

indirectly, in the purchase, offer, or sale of securities. See In re Lehman Bros. 

Mortg.-Backed Sec. Litig., 650 F.3d 167, 177 (7th Cir. 2011) (attributing 

underwriter status only to those individuals whose actions facilitate 

participation in the undertaking and not further). Therefore, Thatcher Lyon’s 

actions related to Horizons’ direct listing do not rise to the level that warrants 

underwriter status, and therefore, they should not be liable under Section 77k 

of the Securities Act of 1933. 

A. Thatcher Lyon’s preparation of materials, designed for Horizon’s 
senior management to use on Investor Day, is not an offer in 
connection with the distribution of securities because their 
involvement was not fundamental or continuous.  

 
2 It is undisputed in the record that Thatcher Lyon did not purchase, or intend to purchase, 
Horizon securities with an intention to distribute. R. 21, R. 27.  Therefore, this aspect of the 
underwriter definition is not addressed in this brief.   
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Although Thatcher Lyon prepared materials for Horizons’ Senior Executives 

to utilize during Investor Day, that preparation does not amount to a series of 

solicitations essential to the listing of that security. A party is an underwriter if 

their actions constituted a series of solicitations that were essential to the 

distribution of that security. Chinese Consol. Benev. Ass’n, 120 F.2d at 740-41. 

 An underwriter’s status extends beyond selling a security “[i]n 

connection with the distribution of a security;” rather underwriter status 

includes any person who took part in actions that were continuous and 

fundamental to the listing of that security. Id. In Chinese Consolidated, the 

Second Circuit considered whether the defendant, who acted as a medium for 

funds to be collected and sold, was an underwriter. Id. at 739-40. Framing 

their decision around the reason certain individuals are included as 

underwriters, “[t]o protect the public by requiring that it be furnished with 

adequate information upon which to make investments,” the court held that 

the outcome of the sale was the result of a “[s]eries of events . . . set in motion 

by the solicitation of offers to buy which culminated in a distribution that was 

initiated by the defendant.” Id. at 740-41. Therefore, the court held the 

defendant acted as an underwriter as defined in Section 11. Id. at 741.  

In the dissent of Chinese Consolidated, Judge Swan asserted that the 

majority construed the statue more broadly than permitted meaning an 

individual solicitation, like the production of a newspaper editorial, would rise 

to the level of underwriting. Id. at 742 (Swan, T., dissenting). Guided by the 
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rationale of Judge Swan, Respondent urges this Court be persuaded by the 

Dissent in Chinese Consolidated. 

 Only a party that is considered an “essential cog” between the issuer and 

the investor through the distribution process should be a statutory 

underwriter. See SEC v. Platform Wireless Int’l. Corp., 617 F.3d 1072, 1086 

(9th Cir. 2010) (citing Thomas Lee Hazen, Federal Securities Law 44 (2d 

ed.2003)). As a financial advisor in a direct listing, Thatcher Lyon engaged with 

various parties, including Whitmore Davis and Horizons, to draft materials to 

be used in Investor Day by Horizons’ Senior Executives. R. 7. Investor Day was 

conducted by Horizons only, where they familiarized investors with the 

company and the direct listing opportunity over a livestream presentation. R. 7. 

Conversely, in an IPO, investment bankers who act as underwriters “[e]mbark 

on an extended, weeks-long roadshow to meet with potential investors . . . 

[a]nd engage in ‘book building’ . . . which is later used to price the securities.” 

R. 6.  

 Thatcher Lyon’s actions prior to Investor Day—simply assisting in the 

preparation of documents—is not the same as the activity of an investment 

banker during a roadshow prior to an IPO for which underwriter status is 

attributed. The involvement of an investment banker in this instance includes 

interfacing with potential investors under the backdrop of the potential for their 

own personal benefit as a result of the issue price. See R. 6. Thatcher Lyon’s 

role as an independent financial advisor who aided in the preparation of 

materials for Investor Day is not a fundamental role in the same way as a 
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financial advisor during an IPO. See Chinese Consol. Benev. Ass’n, 120 F.2d at 

739-41 (concluding the activities of the defendant, who was considered an 

underwriter, played an essential role in the process of the sale and 

distribution).  

To hold Thatcher Lyon liable as an underwriter for their contribution to the 

materials utilized in Investor Day, where they did not interface with investors, 

would stretch the plain language of the statute beyond what is permitted. See 

Id. at 742 (Swan, T., dissenting) (asserting the application of the majority 

opinion would stretch the statutory definition further than Congress intended). 

This interpretation may result in individuals being considered underwriters 

who do not have “[a] certain share or interest . . .” in the direct listing. H.R. 

Rep. No. 73-85 at 13 (1933) (providing insight to the goal of underwriter 

status). Therefore, although Thatcher Lyon played a role in the preparation of 

documents for Horizons to utilize on Investor Day, their role was not so 

essential where it would rise to the level of an underwriter.  

B. Thatcher Lyon did not directly or indirectly participate in the offer 
or sale of securities because their involvement was not necessary to 
the distribution of securities.  

 
Thatcher Lyon did not participate directly or indirectly in the offer or sale 

of Horizon securities. Circuit Courts have interpreted the definition and 

application of participation differently. The Second Circuit, in In re Lehman 

Brothers concluded that the “[p]urpose of [the Securities Act of 1933] 

demonstrate[s] that Congress intended the participation clause of the 

underwriter definition to reach those who participate in purchasing securities 
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with a view towards distribution, or in offering or selling securities for an issuer 

in connection with a distribution, but not further.” In re Lehman Bros. Mortg.-

Backed Sec. Litig., 650 F.3d at 182. However, construing participation broadly, 

the Seventh Circuit concluded that an underwriter is an individual who 

engages in steps necessary to the distribution of securities. Harden v. 

Raffensperger, 65 F.2d 1392, 1400-01 (7th Cir. 1995); See also SEC v. N. Am. 

Research & Dev. Co., 424 F.2d 63, 72 (2d Cir. 1970) (stating “[t]he term 

‘underwriter’ is broadly defined to include anyone who directly or indirectly 

participates in a distribution of securities from an ‘issuer’ to the public”); See 

also McFarland v. Memorex Corp., 493 F.Supp. 631, 644 (D. Cal. 1980) (finding 

it “crucial to the definition of ‘underwriter’ that any underwriter must 

participate in the distribution of a security”). 

The Second Circuit’s interpretation under Lehman Brothers is more 

appropriate to apply because it most accurately reflects the legislative intent of 

the statute—under this reasoning, Thatcher Lyon did not participate in the 

offer or sale of securities and is not an underwriter. See In re Lehman Bros. 

Mortg.-Backed Sec. Litig., 650 F.3d at 182-183 (finding no participation in the 

relevant undertaking defined as the purchase with the intent to distribute 

securities). However, even if this Court relies on the Seventh Circuit’s reasoning 

in Harden for its analysis of these facts, this Court will still find that Thatcher 

Lyon did not engage in participation.  

1. In a Direct Listing, a financial advisor’s assistance when 
preparing the Resale Registration Statement and Investor Day 
materials does is participation in the offer of securities.   
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Thatcher Lyon’s marginal participation drafting documents utilized in the 

process of listing securities does not rise to the level of direct or indirect 

participation in the offer of securities. The plain language of Section 11 does 

not support “[e]xpanding the definition of underwriter to reach persons not 

themselves participating in such purchases, offers, or sales, but whose actions 

may facilitate the participation of others in such undertakings.” Id. at 177.  

In Lehman Brothers, the Seventh Circuit considered the status of rating 

agencies who not only acted as passive evaluators of credit risk, but they also 

aided in structuring the process. Id. at 172-73. The rating agencies “[e]ngaged 

in an ‘iterative process’ with the banks, providing ‘feedback’ on which 

combinations of loans and credit enhancements would generate particular 

ratings.” Id. at 172. As a result, the plaintiffs argued “[t]he Rating Agencies 

qualify as underwriters because they structured the certificates here at issue to 

achieve desired ratings, which was a necessary predicate to the securities’ 

distribution in the market.” Id. at 175. However, the court held that although 

participation can be indirect or direct, “[t]he statute does not reach further to 

identify as underwriters persons who provide services that facilitate a securities 

offering, but who do not themselves participate in the statutory specified 

distribution-related activities.” Id. at 176.  

The court found that although the rating agencies had an involvement in 

the composition of mortgage loans and the subsequent sale of those loans, that 

was not enough to show they had “‘[p]articipated in the relevant’ 

undertakin[g,]” defined as purchasing securities with the intent to distribute or 
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sell them. Id. at 182-83. To reach this conclusion, the court considered that 

the efforts took place during the initial stages of securitization and not when 

the certificates were being dispersed to investors. Id. Therefore, “[t]he mere 

structuring or creation of securities does not constitute participation in 

statutory underwriting.” Id. at 184. 

Alternatively, in Harden, Firstmark Corporation, a financial services 

company, retained by Raffensperger as a qualified independent underwriter to 

perform due diligence on registration statements and to recommend a 

minimum yield on their securities. Harden, 65 F.2d at 1394-95. The court first 

considered the reasons for including underwriters in the group of specified 

individuals liable for material misstatements or omissions of a material fact. Id. 

at 1401. In doing so, the court noted actions where the terms offers, 

participates, or participation do not apply—these included “[t]he publication or 

distribution of information, opinions or recommendations with respect to the 

securities of a registrant. . .” Id. (citing 17 C.F.R. § 230.137). Therefore, actions 

performed by qualified independent underwriters were enough to qualify under 

Section 11 liability. Id. 

Even though the concept of participation in the offer or sale of securities 

should be construed broadly, there are actions that do not constitute 

underwriting; in those instances, that individual is not considered an 

underwriter. See Special Situations Fund v. Cocchiola, 2004 WL 2261557 at 6 

(concluding an individual who played a role in the underwriting did not 

participate and did not fall under that definition); See generally Harden, 65 
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F.2d at 1400-01 (citing Supreme Court precedent noting the broad 

construction of the term participation). These activities included “marginal 

participation, such as limited solicitation of purchases or distribution of sales 

literature without compensation . . . or simply writing sales literature does not 

necessarily make someone an underwriter.” Special Situations Fund v. 

Cocchiola, 2004 WL 2261557 at 6 (citing N. Am. Research, 280 F. Supp. at 

128). Relying on this reasoning, this Court, even if discerning participation 

through a broad definition, should consider the details of Thatcher Lyon’s 

involvement when determining if their actions constitute participation under 

Section 11. See Id. at 6-9. 

Here, Thatcher Lyon’s engagement with colleagues to draft the Resale 

Registration Agreement, Prospectus, and Investor Day materials was merely a 

contribution to the process of structuring securities—under Lehman Brothers, 

they do not rise to the level of an underwriter. Thatcher Lyon’s role was not so 

fundamental where their activities were absolutely necessary to the listing of 

the securities. Further, these activities constitute marginal involvement in the 

structuring of securities. Therefore, even under Harden, Thatcher Lyon’s role 

was not so essential to the ultimate listing and distribution of securities that 

they should rise to the level of an underwriter. Therefore, Thatcher Lyon’s 

marginal involvement in the structuring of securities does not rise to the level 

of an underwriter because they did not participate in the offer of securities.  

2. Thatcher Lyon did not participate in the sale of securities 
when they engaged in a consultation process with a 
Designated Market Maker which was mandated for the purpose 
of protecting investors.   
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Thatcher Lyon’s consultation with a Designated Market Maker in their 

capacity as a financial advisor does inherently mean they participated in the 

sale of securities. A person who engages in the steps necessary to distribute 

securities may participate in the sale of securities under the definition of an 

underwriter. Harden, 65 F.2d at 1400-01. 

Thatcher Lyon was not a central force in the direct listing even though 

they had NYSE mandated involvement with the Designated Market Maker to 

provide consultation on the issue price of securities. See SEC v. N. Am. 

Research & Dev. Co., 424 F.2d at 72 (finding individuals who were a “[c]entral 

force behind the scheme pursuant to which the stock of North American was to 

become widely distributed” led to the conclusion they were an underwriter). 

According to a 1938 opinion letter written by the General Counsel of the SEC, 

someone that enjoys “[s]ubstantial relationships with the issuer . . . or [who 

engages] in the performance of any substantial functions in the organization or 

management of the distribution [of securities] . . .” is an underwriter. Opinion 

of General Counsel relating to Rule 142, S.E.C. Release No. 33-1862, 1938 WL 

31127, 1 (Dec.14, 1938). 

Here, Thatcher Lyon was the middle man between the company and the 

Designated Market Maker, and was not a central force involved in issuing the 

direct listing. See R. 8. Rather, they were an additional gatekeeper whose 

consultation with the Designated Market Maker was an additional safeguard 

for the benefit of investors. Especially given that Thatcher Lyon had no 

personal stake in the issue price of the direct listing, their role should not be 
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considered that which would be essential to the distribution in the same way 

as an underwriter in an IPO.  

The Seventh Circuit notes that the inclusion of an underwriter under 

Section 11 is consistent with Congressional intent—to “[protect] . . . the 

investing public.” Harden, 65 F.2d at 1403. The court there found that the 

defendant “[performed] the same protective function envisioned by the 1933 

Congress when it defined, in section 2(11), those entities who would be subject 

to Section 11 liability.” Id. at 1403. However, this status was attached to the 

qualified independent underwriter because of their “[v]oluntary and explicit 

assumption of the liability usually assumed by the underwriter.” Id. at 1403.  

Thatcher Lyon’s role as a financial consultant or advisor with the 

Designated Market Maker is mandated by the New York Stock Exchange. R. 7. 

The purpose of having a financial advisor to provide input to the Designated 

Market Maker is to “[e]stablish a reliable Reference Price, and provide 

additional information to the DMM, when trading first commences . . . and 

should help to promote fair and orderly markets.” Notice of Filing of 

Amendment No. 3 and Order Granting Accelerated Approval of Proposed Rule 

Change, Exchange Act Release No. 34,82627, 118 SEC Docket 3499, 16 (Feb. 

2, 2018). Therefore, the SEC confirmed that the method was “[r]easonably 

designed to protect investors and the public interests and promote just and 

equitable principles of trade of the opening of securities.” Id. 

While Respondents concede that the participation of the financial advisor 

in this capacity was necessary for the distribution of securities, in the sense 
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that without this involvement the securities would not have been issued, their 

status should not be upgraded to an underwriter on that fact alone. In their 

current capacity, Thatcher Lyon’s involvement in this step in the process as a 

detached financial advisor is to promote fairness in the security process—this 

role is designed and assigned for the protection of investors and he public 

interest. Additionally, Thatcher Lyon did not take on the same type of 

“[v]oluntary and explicit assumption of liability” that was assumed by the 

qualified independent underwriter in Harden. See Harden, 65 F.2d at 1403. 

Because Thatcher Lyon’s consultation with the financial advisor already 

protects investors and promotes fairness, there is no reason to additionally 

include them as underwriters because of their suggested participation in the 

sale of securities—rather, they are nothing more than a financial advisor and 

consultant in the process of the direct listing.  

CONCLUSION 
 

Therefore, because Section 11 of the Securities Act of 1933 requires 

purchasers to trace their shares to the presale registration statement’s 

securities, and Respondents, Thatcher Lyon, are not an underwriter under 

Section 11, this Court should affirm the Decision of the Circuit Court and rule 

in favor of Respondents in this matter.   
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