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QUESTIONS PRESENTED 

I. Should purchasers be required to trace their purchases to false or 

misleading registration statements to recover under Section 11 for 

securities purchased in a direct listing? 
 

II. Should investment banks acting as financial advisors be held liable as 

underwriters under Section 11?  
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STANDARD OF REVIEW 

Whether Section 11 standing requires a purchaser to trace their purchase to 

a registration statement in direct listings and whether an investment bank can be 

held liable as an underwriter under Section 11 are questions of law and are thus 

reviewed de novo.  United States v. Mateo-Mendez, 215 F.3d 1039, 1042 (9th Cir. 

2000). 

STATEMENT OF THE CASE 

1. Statement of Facts 

Upon graduating from Stanford University, Peter Maxfield planned to 

start a medical technology company to treat cognitive disorders, such as early-

stage dementia.  (R. 2.)  Maxfield named this venture Horizons, Inc. 

(“Horizons”).  (R. 2.)  To raise capital, Maxfield contacted angel investors, and 

Geoffrey Robbins provided $10 million in startup capital in exchange for 6% of 

Horizon’s common stock, and the sale closed in December 2014.  (R. 3.)  

Horizons hoped to expand its marketing operations and arranged venture 

capital funding with Ashford Investors (“Ashford”) and Franklin Investors 

(“Franklin”).  (R. 4.)  In February 2016, the first venture capital funding round 

closed, and the two firms would receive 12% of Horizons’ common stock in 

exchange for $30 million.  (R. 4.)  Horizon’s marketing effort was successful, 

and further marketing plans were developed in connection with technology 

related to early-stage dementia treatment.  (R. 4.)  As Horizons grew, additional 

funding rounds were required, totaling over $900 million.  (R. 4.)  By April 
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2018, 47% of Horizon’s common stock was owned by venture capital firms.  (R. 

4.) 

By May 2018, investors and Horizon’s employees, who were largely 

compensated with stock, were in need of liquidity.  (R. 4.)  After discussing 

transaction options, Maxfield and Robbins planned to proceed with a direct 

listing and hired Thatcher Lyon to serve as the financial advisor and Whitmore 

Davis to serve as counsel.  (R. 7.)  The only duties that Lyon and Davis had 

were to conduct due diligence and drafting the Resale Registration statement 

and other materials to be used at Investor Day.  (R. 7.)  As part of the due 

diligence process, Lyon and Davis reviewed financial statements, the physical 

plan, ongoing business operations, and identified contingent liabilities.  (R. 8.) 

Upon filing the registration statement, Horizons had 132,581,994 shares 

outstanding.  (R. 8.)  Horizons registered 83,526,656 shares under the Resale 

Registration Statement because they were owned by affiliates and non-affiliates 

who purchased within the last year.  (R. 8.)  The remaining 49,055,338 shares 

were held by non-affiliates for longer than a year, and were not included in the 

Resale Registration Statement, pursuant to Rule 144.  (R. 8.)  The Resale 

Registration Statement explicitly stated that Thatcher Lyon was not acting as 

an underwriter.  (R. 8.)  Thatcher Lyon’s duties were limited to identifying a 

market upon listing and providing input to the Designated Market Maker on 

how Horizons should be priced.  (R. 8.) 

On January 10, 2019, Horizon’s Resale Registration Statement was 

declared effective, and the NYSE established a reference price at $62 per share.  
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Based on buy and sell orders, the Designated Market Maker set the opening 

trading price at $67 after consulting with Thatcher Lyon.  (R. 9.)  Four days 

after trading commenced, the State of Fordham Firemen’s Pension Fund 

purchased seven million shares of Horizon’s common stock at $68 per share.  

(R. 9.)  On July 8, 2019, Horizons’ stock price fell from $73 to $37 after 

Horizons’ press lease announcing a recent study that indicated Horizons’ 

treatment technology was associated with brain cancer in 13% of patients 

receiving treatment with the technology.  (R. 9.)  The following day, the pension 

fund sold its entire interest in Horizons at $38 per share.  (R. 9.) 

2. Procedural History 

On July 16, 2019, the pension fund (hereinafter “Petitioners”) filed a 

putative class action on behalf of all purchasers of Horizons’ common stock 

between January 14, 2019 and July 8, 2019 against Horizons and Thatcher 

Lyon (hereinafter “Respondents”) in the District Court for the District of 

Fordham.  (R. 9.)  The complaint alleged that Respondents committed 

securities fraud, arguing that the Resale Registration Statement contained 

material misstatements or omissions in reference to the study.  (R. 9.)  

Petitioners sought damages for the loss in the value of their shares and claimed 

that Respondents were liable as issuer and underwriter.  (R. 9.) 

On July 28, 2019, Respondents filed a motion to dismiss for failure to 

state a claim upon which relief can be granted, arguing that Petitioners did not 

have Section 11 standing because they could not directly trace their purchased 

shares to the Resale Registration Statement.  (R. 10.)  Thatcher Lyon further 
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moved to dismiss the complaint, arguing that he was not an underwriter.  On 

November 30, 2019, the District Court denied Respondents’ motion to dismiss, 

holding that tracing is not applicable to direct listing transactions and that 

Thatcher Lyon acted as a statutory underwriter.  (R. 10.) 

Following the District Court’s decision, Respondents sought interlocutory 

appeal in the United States Court of Appeals for the Fourteenth Circuit.  (R. 

24.)  The Fourteenth Circuit held that the tracing requirement did apply to 

direct listings and that Thatcher Lyon did not act as a statutory underwriter, 

reversing the District Court’s decision.  (R. 24.)  As a result, Petitioners filed a 

writ of certiorari with this Court, challenging the Fourteenth Circuit’s decision 

that the tracing requirement applies to direct listings and Thatcher Lyon acted 

as a statutory underwriter.  (R. 30.)  On January 11, 2021, this Court granted 

the petition.  (R. 30.) 

SUMMARY OF ARGUMENT 

Petitioners lack standing for their Section 11 claim because they are 

unable to trace their purchase to the registration statement.  To claim 

standing, purchasers must have made a purchase at the time of the direct 

listing or be able to trace their shares back to the registration statement.  

Bradley v. ARIAD Pharms. (In re ARIAD Pharms. Sec. Litig.), 842 F.3d 744, 755-

56 (1st Cir. 2016); Demaria v. Andersen, 318 F.3d 170, 178 (2d Cir. 2003).  

Otherwise, anyone, including individuals who may not have purchased shares 

related to the registration statement at issue, could recover on statutorily 

limited relief.  The strict liability imposed by Section 11 demands that courts 
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heed the tracing requirement, to avoid diluting recovery available to parties 

Congress intended to protect.  This includes purchases made in direct listings, 

where tracing may be impossible, because impossibility has never, in 54 years 

of precedent, been enough to circumvent the standing requirement. 

Further, Thatcher Lyon is not an underwriter and cannot be held liable 

under Section 11.  Section 11 establishes three types of underwriters; if 

Thatcher Lyon is to be held liable, then Thatcher Lyon must qualify as one of 

the three, explicit definitions provided by the statue.  15 U.S.C. § 77b(a)(11).  

Thatcher Lyon does not qualify under any of these three definitions, because 

Thatcher Lyon was not involved in the distribution of securities nor did 

Thatcher Lyon “participate in any such activity.”  Instead, Thatcher Lyon acted 

as a financial advisor, helping Horizons prepare materials for an Investor Day 

and advising on the price of the listing.  Thus, this court should affirm the 

lower court decision. 

ARGUMENT 

I. PETITIONERS LACK STANDING BECAUSE THEY ARE UNABLE TO 
TRACE THEIR PURCHASE TO THE REGISTRATION STATEMENT.  
 
Petitioners err in claiming that they have standing for their Section 11 

claim.  To have standing, purchasers must have made a purchase at the time 

of the direct listing or be able to trace their shares back to the registration 

statement.  Bradley, 842 F.3d at 755-56; Demaria, 318 F.3d at 178.  Under 

Section 11 of the Securities Act of 1933, purchasers of a security have a private 

right of action for false registration statements.  15 U.S.C. § 77k.  Section 11 
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states “In case any part of the registration statement, when such part became 

effective, contained an untrue statement of a material fact or omitted to state a 

material fact required to be stated therein or necessary to make the statements 

therein not misleading, any person acquiring such security . . . may . . . sue.”  

Id.  In Barnes v. Osofsky, Judge Friendly, interpreted “such security” is subject 

to a tracing requirement, where purchasers of “such security” must be able to 

trace their purchase back to the registration statement.  Barnes v. Osofsky, 

373 F.2d 269, 271-72 (2d Cir. 1967).   

The tracing requirement would be subject to two separate readings: a 

narrow reading or a broad reading.  Id.  The narrow reading requires that the 

purchased security be issued pursuant to the registration requirement, but the 

broad reading grants standing when purchaser-plaintiffs have purchased a 

“security of the same nature as that issued pursuant to the registration 

requirement.”  Id.  As the court below held, the tracing requirement applies to 

direct listings and should be interpreted narrowly, but regardless of the 

interpretation, Petitioners lack standing to bring the suit forward. 

A. Impossibility Does Not Preclude the Tracing Requirement, Even in 

Direct Listings.  

 

Petitioner errs in asserting that the tracing requirement should be 

dispensed because of impossibility.  Section 11 of the Securities Act of 1933 

provides investors civil relief for untrue or misleading statements or omissions 

in the registration statement.  15 U.S.C. § 77k.  Section 11 has stringent 

penalties and strict liability for issuers, directors, signatories to a registration 
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statement, accountants and other professionals who prepare reports or 

valuations used in connection with a registration statement and underwriters.  

Id.  Congress crafted the tracing requirement to counterbalance the strict 

liability standard imposed by Section 11, and courts have consistently 

maintained the tracing requirement even where it has been impossible or 

nearly impossible for purchasers.  See, e.g., Lorber v. Beebe, 407 F. Supp. 279, 

287 (S.D.N.Y. 1975), Wolfson v. Solomon, 54 F.R.D. 584, 588 (S.D.N.Y. 1972), 

In re Century Aluminum Co. Sec. Litig., 729 F.3d 1104, 1107 (9th Cir. 2013).  

It is unlawful to sell a security unless a registration statement is in effect 

as to that security or an exemption is applicable to such sale.  See 15 U.S.C. § 

77e. Section 4(a)(1) of the Securities Act.  Id.  However, under Section 4(a)(1), 

transactions are exempt from registration when they originate by a person 

other than an underwriter.  15 U.S.C. § 77d(a).  Rule 144 supplies exceptions 

to registration and standards for deciding whether an individual’s shares must 

be registered prior to an offering.  There are two groups under Rule 144 

affiliates and non-affiliates.  Non-affiliates who have had their shares for at 

least one year do not need to register, because they are not underwriters under 

the Rule 144 exception.  Those non-affiliates may sell their shares pursuant to 

Rule 144.  Non-affiliates who have had their shares for less than a year and 

affiliates do need to register, because they are considered underwriters.  In a 

direct listing, non-affiliates who have held their shares for less than one year 

and affiliates may sell their shares upon effectiveness of the Resale Registration 

Statement.  See 17 C.F.R. § 230.144; 15 U.S.C. § 77e.  Thus, in a direct listing, 
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shares sold under the Rule 144 exemption and shares sold under the Resale 

Registration Statement mingle. 

1. Tracing is required to recover under Section 11, even where 

tracing is impossible but statistical evidence makes it likely 

that the purchases are related to the registration statement 

at issue. 

 

The tracing requirement is necessary even where it is likely by 

preponderance of the evidence that the shares are related to the registration 

statement at issue.  Krim v. PCOrder.com, 402 F.3d 489, 501 (5th Cir. 2005).   

In Krim v. PCOrder.com, Inc, the Fifth Circuit held that even statistical 

evidence showing a high probability that some of the purchaser’s stock was 

traced back to the public offering at issue is not sufficient to circumvent the 

Section 11 tracing requirement.  Krim v. PCOrder.com, 402 F.3d at 501. 

There, the lead plaintiffs purchased stock in the aftermarket.  Id.  This 

did not in of itself preclude suit; the statute allows standing for anyone who 

can trace their shares to the registration statement at issue.  See, e.g., Shapiro 

v. UJB Fin. Corp., 964 F.2d 272, 286 (3d Cir. 1992); Barnes, 373 F.2d 269; cf. 

Columbia Gen. Inv. Corp. v. SEC, 265 F.2d 559, 562 (5th Cir. 1959).  The lead 

plaintiffs presented expert testimony confirming that there was no way to track 

individual shares within a pool once it becomes contaminated with outside 

shares.  Id.  The court considered statistical evidence that there was a 100% 

chance they owned at least one share in the public offering stock each.  Id.  

Still, this did not satisfy the tracing requirement, because, as the district court 

noted, “Lead Plaintiffs must demonstrate all stock for which they claim 
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damages was actually issued pursuant to a defective statement, not just that it 

might have been, probably was, or most likely was, issued pursuant to a 

defective statement.”  Id. at 493.   

Relying on statistical tracing and presumptions that the registered 

statement is connected to the stocks at issue would impermissibly expand 

standing for Section 11 liability.  Id. at 496.  Should the Fifth Circuit have 

decided differently, any street name certificate holder could make a similar 

claim regarding one share, despite Section 11’s language limiting standing to, 

“any person acquiring such security.”  Id. At 497. 

2. Tracing is required even in direct listings because Pirani v. 
Slack was decided erroneously. 

 

Petitioners err in claiming that purchases from direct listings are not 

subject to this tracing requirement.  Although recent precedent dispensed the 

narrow tracing requirement articulated in Barnes, that case has been 

erroneously decided and deemed irrelevant by recent legal developments.  See 

Pirani v. Slack Technologies, Inc., 445 F. Supp. 3d 367, 379 (N.D. Cal. 2020). 

In Pirani v. Slack Technologies, the District Court of Northern California 

dispensed the narrow reading in Barnes and applied the broad reading because 

the narrow reading would make it impossible for purchasers to establish 

Section 11 standing due to the nature of a direct listing transaction.  Id. at 379.  

In Pirani, Slack, a software company, participated in a direct listing, where 

some shares were subject to registration, while others were exempt under Rule 

144.  Id. at 373.  The plaintiffs alleged that Slack made material misstatements 
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or omissions in its offering materials.  Id.  In determining whether to apply the 

broad reading in Barnes, the District Court looked to the impossibility of 

tracing shares in a direct listing because such transactions involve both 

unregistered and registered shares.  Id. at 379.  The court highlighted that 

initial public offerings (“IPOs”) and direct listings were different because in 

IPOs, registered shares are sold first, and unregistered shares are sold after a 

lockup period.  Id.  Thus, in IPOs, the transactions occur in different time 

periods, and tracing is impossible only if purchased after the lockup period.  Id.  

The District Court then held that direct listings warranted a broader reading of 

Barnes, denying defendant’s motion to dismiss for lack of Section 11 standing.  

Id. at 381. 

Firstly, Pirani was erroneously decided because it premised its decision 

to dispense the narrow reading in Barnes on the impossibility of tracing shares 

back to the direct listing’s registration statement.  Id. at 376.  By doing so, the 

Pirani court deviated from long-standing precedent, which consistently refused 

to dispense the Barnes tracing requirement where it is impossible or nearly 

impossible for purchasers to trace their shares to a registration statement.  

See, e.g., In re Century Aluminum Co., 729 F.3d at 1106-07 (holding that 

plaintiffs lacked Section 11 standing where they could not trace their shares 

back to the secondary offering and noting that such a requirement was “often 

impossible,” but a condition that Congress imposed for granting the relaxed 

liability requirements that Section 11 affords); Krim, 402, F.3d at 498 (refusing 

to dispense the tracing requirement where it was “virtually impossible” to 
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differentiate between registered and unregistered shares, even where experts 

testified it was nearly 100% probable that plaintiffs held registered stock).  In 

dispensing the tracing requirement, the Pirani court also deviated from fifty-

four years of precedent based on faulty reasoning.  

Second, new legal developments render Pirani irrelevant.  On December 

22, 2020, the United States Securities and Exchange Commission (“SEC”) 

approved the New York Stock Exchange’s (“NYSE”) proposed rule change to 

authorize primary direct listings and acknowledged the impossibility of tracing 

shares but dismissed the concern.  See Self-Regulatory Organizations; New 

York Stock Exch. LLC; Order Setting Aside Action by Delegated Auth. & 

Approving A Proposed Rule Change, As Modified by Amendment No. 2, to 

Amend Chapter One of the Listed Co. Manual to Modify the Provisions Relating 

to Direct Listings, Release No. 90768, 2020 WL 7681889 (Dec. 22, 2020).  As 

part of the rulemaking process, the SEC rejected the Council of Institutional 

Investors’ (“CII”) concern that the primary direct listings authorized by the 

SEC’s rule changes will make it difficult for investors to trace their shares back 

to the registration statement.  In the Matter of the New York Stock Exch. LLC 

Regarding an Order Approving A Proposed Rule Change, As Modified by 

Amendment No. 2, to Modify Chapter One of the Listed Co. Manual to Modify 

the Provisions Relating to Direct Listings, Release No. 89684, 2020 WL 

6196145 (Oct. 16, 2020).  The SEC reconciled this concern by stating that the 

difficulty in satisfying the tracing requirement is not unique to direct listings, 

but rather applies to an abundance of registered securities offerings.  Id.  
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Furthermore, difficulties in meeting the tracing requirement arise in every 

registered security offering that lacks a lockup agreement, or where such 

agreements expire or have exceptions, or even in cases where there are 

multiple registration statements, but only some of which contain alleged false 

or misleading statements.  Id.  The SEC has acknowledged traceability 

challenges but concluded that they were not of such magnitude to render direct 

listings inconsistent with the Securities Exchange Act of 1934.  Id.  The actual 

impossibility or virtual impossibility of tracing purchases of shares to the 

registration statement is not a compelling reason to dispense the traceability 

requirement.  

Here, four days after trading began, the Firemen’s Pension Fund, bought 

seven million shares of Horizon’s common stock at $68 per stock in a direct 

listing.  (R. 9.)  Petitioner asserts that because the shares were bought in a 

direct listing, they are unable to trace their stock purchases to the registration 

statement.  However, Petitioner’s inability to trace the purchases does not 

erode 54 years of precedent.  The standard is difficult, but that is by design.  

Otherwise, any purchaser could obtain standing and benefit from the strict 

liability imposed by Section 11, to the detriment of those Congress intended to 

protect from misleading registration statements. 

Thus, Petitioner errs in asserting that the tracing requirement renders 

Section 11 too strict, because the alternative is automatic standing, which 

would render Section 11 far too easy to abuse and obsolete to victims of 

misleading registration statements. 
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B. The Tracing Requirement Should Be Clarified So That the Narrow 

Reading, Adopted by Six Circuits, Is the Only Interpretation for 

Section 11 Standing. 

 

Six circuits require that purchasers trace their shares to specific 

registration statements containing false or misleading material to recover under 

Section 11.  This Court should honor the precedent built in those six circuits 

by upholding the tracing requirement because those circuits’ narrow 

interpretation is the only interpretation that appropriately balances 

Congressional intent with the complex demands of securities policy.   

1. The tracing requirement in Barnes should be read narrowly 

because six circuits rely on a narrow reading of the 

requirement.  

 

The Second, Fifth, Eighth, Ninth, Tenth, and Eleventh circuits use the 

tracing requirement adopted by the Second Circuit’s narrow interpretation of 

Section 11.  See, e.g., Barnes, 373 F.2d at 271-72 (adopting the narrow reading 

of the tracing requirement, which requires purchaser-plaintiffs to trace 

purchased shares to a specific registration statement containing material 

misstatements or omissions); Krim v. PCOrder.com, 402 F.3d at 499 (endorsing 

the narrow reading in Barnes and finding that a broad reading would be 

inconsistent with the over-all statutory scheme and contrary to the legislative 

history); Lee v. Ernst & Young, LLP, 294 F.3d 969, 977-79 (8th Cir. 2002) 

(affirming and adopting the narrow reading articulated in Barnes, finding that 

such an interpretation aligns with legislative intent, and holding that after-

market purchasers who could not trace their purchase to a specific registration 

statement lacked standing); Hertzberg v. Dignity Partners, Inc., 191 F.3d 1076, 
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1080 (9th Cir. 1999) (affirming the narrow interpretation in Barnes); Joseph v. 

Wiles, 223 F.3d 1155, 1160 (10th Cir. 2000) (endorsing the tracing 

requirement articulated in Barnes and holding that aftermarket purchasers 

may have standing if they meet such a requirement); APA Excelsior III L.P. v. 

Premiere Techs., Inc., 476 F.3d 1261, 1271 (11th Cir. 2007) (affirming the 

narrow interpretation in Barnes by requiring that a purchaser must show that 

the security was issued under the challenged registration statement). 

 Should the Court reject this interpretation, the Court risks overturning 

54 years of precedent upon which lower courts have relied.  Further, these 

lower court holdings are well reasoned and rooted in Section 11’s statutory 

scheme and Congressional intent.  

2. Section 11’s statutory scheme and legislative history 

necessitate the tracing requirement, even if it is sometimes 

impossible to trace shares. 

 

First, Section 11’s statutory scheme provides precise boundaries that 

necessitate tracing purchases to registration statements.  15 U.S.C. § 77k.  

Under §§ 2(1) and 6, only individual shares are registered.  It is unlikely that a 

section of the statute developed to ensure proper disclosure in the registration 

statement was meant to provide a remedy for anything other than the 

particular shares registered.  Id.  Further, § 11(g) states “in no case shall the 

amount recoverable under this section exceed the price at which the security 

was offered to the public,” while § 11(e) states that an underwriter's liability 

shall not exceed “the total price at which the securities underwritten by him 

and distributed to the public were offered to the public.”  Id.  These sections 
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limit the scope of Section 11 such that only investors who registered shares 

can recover.  Otherwise, allowing a broad class to recover from a narrow 

remedy would dilute recovery for the actual victims Congress intended to 

protect. 

Second, legislative history suggests that Congress intended for the statue 

to apply narrowly, necessitating the tracing requirement to ensure beneficiaries 

of the statute are proper.  Both the House and Senate versions of § 11 

established that “[i]n case any such [registration] statement shall be false in 

any material respect, any persons acquiring any securities to which such 

statement relates, either from the original issuer or any other person” shall 

have a cause of action against certain specified persons.  Thus, Congress 

enacted the statue on a presumption of reliance on the registration statements, 

to identify the persons harmed and to identify the persons liable for materially 

false registration statements.   

That tracing may be impossible does not change the importance of 

maintaining the purpose of the statute.  Otherwise, the statute could be 

manipulated by parties Congress did not intend to benefit from Section 11’s 

strict liability.  Barnes, 373 F.2d at 271.  It is unfortunate that there are 

parties intended by Congress to benefit from Section 11 who cannot recover 

because they cannot trace their shares.  However, such is the complex 

balancing of policy required by securities law.  See Chicago, Burlington, & 

Quincy R.R. Co. v. McGuire, 219 U.S. 549, 565 (1911).   
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Although this may seem unfair to some potential purchaser-plaintiffs, it 

is inappropriate for the judiciary to decide that Congress was wrong to build 

such requirements into the statute.  Id. At 565.  Congress has made no move 

to broaden the language of Section 11 to include purchaser-plaintiffs who 

cannot trace their shares in the 54 years since lower courts began applying a 

tracing requirement.  This inaction is deafening.  The judiciary can only 

interpret law; the judiciary cannot create law to mend a perceived 

Congressional wrongdoing.  Thus, the Court must uphold the tracing 

requirement, even for purchases made in direct listings.   

Here, the Petitioner’s purchase cannot be traced to a specific registration 

statement because the direct listing contained both registered and unregistered 

shares, which were exempted by Rule 144.  (R. 8).  Thus, Petitioners cannot 

definitively trace their shares back to a fraudulent registration statement and 

lack standing for Section 11 purposes. 

II. THATCHER LYON, ACTING AS FINANCIAL ADVISORS IN A DIRECT 
LISTING, IS NOT A STATUTORY UNDERWRITER FOR PURPOSES OF 
SECTION 11 LIABILITY. 

 
Respondent errs in claiming that Thatcher Lyon is liable under Section 

11 for misstatements or omissions in the Resale Registration Statement 

because Respondent errs in characterizing Thatcher Lyon as an underwriter.  

Section 11 establishes three types of underwriters: (i) any person who 

purchases securities from an issuer with a view to distribution; (ii) any person 

who offers or sells on behalf of an issuer in connection with the distribution of 

a security; and (iii) any person who participates in any such undertaking.  15 
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U.S.C. § 77b(a)(11).  If Thatcher Lyon is to be held liable, then Thatcher Lyon 

must qualify as one of the three, explicit definitions provided by the statue.  

However, Thatcher Lyon does not qualify under any of the three definitions, 

and therefore cannot be held liable as an underwriter.  Instead, Thatcher Lyon 

was a financial advisor, as Horizons intended when Horizons hired Thatcher 

Lyon.  (R. 7.)  

A. Thatcher Lyon was not an underwriter because it did not purchase 

securities from Horizons with a view to distribution. 

 
Thatcher Lyon did not purchase securities from Horizons, and thus 

cannot be an underwriter under the first type described by the plain text of the 

statute.  

Section 11 expressly imposes liability on only five parties: (i) issuers, (ii) 

directors, (iii) signatories to a registration statement, (iv) accountants and other 

professionals who prepare reports or valuations used in connection with a 

registration statement and (v) underwriters.  15 U.S.C. § 77k.  

Section 2(a)(11) defines underwriters for the purposes of the statute.  15 

U.S.C. § 77b(a)(11).  In doing so, Section 2(a)(11) established 3 distinct types of 

statutory underwriters: (i) any person who purchases securities from an issuer 

with a view to distribution; (ii) any person who offers or sells on behalf of an 

issuer in connection with the distribution of a security; and (iii) any person 

who participates in any such undertaking.  Id.  According to National 

Association of Securities Dealers, Inc., Exchange Act Release No. 17,371, a 

person who purchases securities from an issuer with a view to distribution is 
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typically an investment bank involved in a firm commitment offering.  1980 WL 

22136 (1980). 

Here, Horizons hired Thatcher Lyon as a financial advisor.  (R. 7.)  It is 

undisputed that Thatcher Lyon assisted in aspects of the direct listing, but 

Thatcher Lyon never purchased any securities from Horizon.  Thus, Thatcher 

Lyon does not qualify as an underwriter under the statute’s first definition.  

B. Thatcher Lyon does not qualify as an underwriter per the guidance 

set forth by the 7th Circuit in Chinese Consolidated. 

 
The second statutory underwriter described in Section 2(a)(11) is any 

person who offers or sells for an issuer in connection with the distribution of a 

security.  SEC v. Inv. Bankers of Am., Inc., 181 F. Supp. 346, 348 n.4 (D.D.C. 

1960).  As the lower court notes, this typically takes the form of investment 

bankers engaged in a “best-efforts” offering.  (R. 19.)  In a best-efforts offering, 

investment banks do not buy and resell an issuer’s shares.  (R. 19.)  However, 

courts may also attach underwriter designation to a party if it is “engaged in 

steps necessary to the distribution of security issues.”  SEC v. Chinese Consol. 

Benevolent Ass’n, 120 F.2d 738, 741 (2d Cir. 1941). 

In Chinese Consolidated, the Second Circuit held that a corporation’s 

“continual solicitations” led to the sale of securities and were thus necessary to 

the distribution of securities.  Id. at 741.  There, the defendant created a 

committee which had no contractual obligation to the Chinese government, but 

which urged members of the Chinese communities in New York, New Jersey, 

and Connecticut to purchase Chinese government bonds without registering 
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the sales.  Id. at 739.  Although the committee was not necessarily working on 

behalf of the Chinese government, and thus did not look like traditional sellers, 

the committee solicited purchases and set into motion events which 

culminated in the distribution of securities.  Id.  Regardless of whether a 

person who solicits offers is acting for the issuer or the purchaser, that 

individual is a seller under the statute.  Id at 741. 

Here, Thatcher Lyon drafted the Resale Registration Statement, 

prospectus, and materials to be used for an Investor Day presentation.  (R. 7.)  

The Registration Statement and prospectus included a statement that Thatcher 

Lyon was not an underwriter.  (R. 8.)  Thatcher Lyon also helped Horizons 

identify market upon listing, and Thatcher Lyon provided advice to the 

Designated Market Maker regarding expectations of how Horizons should be 

priced.  (R. 8.)  The Designated Market Maker set Horizons’ opening trading 

advice based on this advice.  (R. 9.)   

Thatcher Lyon provided the services for which it was contracted by 

providing financial advice, but Thatcher Lyon’s activities do not resemble the 

underwriting behavior identified by the Second Circuit in Chinese Consolidated.  

First, Thatcher Lyon’s activities were not “continual solicitations.”  Thatcher 

Lyon participated in Investor Day by preparing materials.  (R. 7.)  Investor Day 

was a one time, one-day event, not a continuous event.  Further, Thatcher 

Lyon prepared materials for a financial presentation, but did not solicit 

purchases like the committee in Chinese Consolidated.  120 F.2d at 739.  
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Thatcher Lyon did not even perform in the presentation; Thatcher Lyon merely 

assisted in the drafting preparation materials. 

Judge Capucci errs in conflating an Investor Day presentation with the 

continuous solicitation present in Chinese Consolidated.  Although virtual 

events may garner more attendance than in-person events, attendance is not 

what distinguished Chinese Consolidated and it does not distinguish the 

Investor Day event here.  Investor Day was a one-time presentation to potential 

investors, during which Thatcher Lyon did not present.  Just because an event 

is virtual does not mean it is the same as frequent, repeated solicitations, and 

thus the “continual solicitations” standard established by the Second Circuit 

has not been met.   

Thus, Thatcher Lyon was not an underwriter under the second statutory 

definition either. 

C. Thatcher Lyon does not fall within the final underwriter category— 

“any person who participates in any such undertaking,” under the 

2nd Circuit’s interpretation in Lehman Brothers, or the 7th 

Circuit's interpretation in Harden. 
 

Any person who participates in the purchase of securities from an issuer 

with a view to distribution, or offers, or sells on behalf of an issuer in 

connection with the distribution of a security, is an underwriter.  15 U.S.C. § 

77b(a)(11).  There is currently a circuit split between the Second and Seventh 

Circuits in deciding whether “participate” means the party’s role was related to 

the distribution or whether “participate” means the party’s role was necessary 

to the distribution. 
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The Second Circuit held that a party participates in the distribution of a 

security if the party’s actions are related to the distribution of a security.  In 

Wyoming State Treasurer v. Moody's Investors Serv. (In re Lehman Bros. 

Mortgage-Backed Sec. Litig.), plaintiffs argue the defendant rating agency acted 

as an underwriter because they “helped structure securities transactions to 

achieve desired ratings, which was a necessary predicate to the securities’ 

distribution in the market.”  Wyo. State Treasurer v. Moody's Invs. Serv. (In re 

Lehman Bros. Mortgage-Backed Sec. Litig.), 650 F.3d 167, 175 (2d Cir. 2011).  

The rating agency did not buy or sell securities but did provide a credit rating 

to the securities.  Id. at 171.  These securities were then sold by the depositor 

to underwriters, who then offered them to investors.  Id.  The 2nd Circuit Court 

of Appeals noted that the “ratings were crucial to the certificates’ sale.” 

(emphasis added).  Id.  By looking at the plain language of the statute, the 

court held, one must be involved with “activity related to the actual distribution 

of securities” to be held liable as an underwriter.  Id. at 176.  (emphasis added).  

Because of this, to qualify as an underwriter under the participation prongs of 

the statutory definition, a person must participate in purchasing securities 

from an issuer with a view to distribution or participate in offering or selling 

securities for an issuer in connection with a distribution.  Id.  The court 

concluded that there is nothing in the statute that supports defining an 

underwriter as one “whose actions facilitate the participation of others in” 

undertaking the purchase, offers, or sales of securities.  Id.  Because of this, 

although the rating agency’s actions were “crucial” to the sale, they only 
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facilitated the participation of others in the sale and did not participate in the 

actual sale themselves.  Id.  Therefore, they were not liable as underwriters 

under Section 11.  Id. 

The Seventh Circuit interprets “participate” to mean a party’s actions are 

“necessary to the distribution” of a security.  Harden v. Raffensperger, Hughes 

& Co., 65 F.3d 1392, 1400–01 (7th Cir. 1995) (quoting SEC v. Holschuh, 694 

F.2d 130, 139 n.13 (7th Cir. 1982)).  In Harden, Firstmark Corporation issued 

“$20 million in short term notes.”  Harden, 65 F.3d at 1395.  Firstmark did this 

by using a qualified independent underwriter (“QIU”), as required by the 

National Association of Securities Dealers (“NASD”).  Id.  The QIU “performed 

due diligence on the registration statement,” and “recommend[ed] a minimum 

yield” in exchange for a fee of $80,000.  Id.  The defendant QUI, did not “buy, 

sell, distribute, or solicit orders for the Firstmark notes” and thus argued he 

could not be held liable under Section 11 of the Securities Act of 1933.  

However, the court held the defendant in his “role as QIU was necessary to the 

distribution of securities.”  Id. at 1401. 

The court came to this conclusion for two reasons: First, NASD rules 

state that qualified independent underwriters are subject to section 11 liability.  

See NASD Compliance Manual, (CCH) P 1882, Sch. E, § 2(o)(7) (1994).  Second, 

defendant QIU explicitly and voluntarily assumed the liabilities of an 

underwriter because the issuer was required to use a QIU under NASD rules, 

making his actions necessary to the distribution.  Harden, at 1401.  See 37 

Fed. Reg. 26,294, 26,295 n.7 (1972). 
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Lower courts have also held that a party may not be an underwriter even 

if that party played a significant role in initial securitization decisions.  When 

the New Jersey Carpenters Vacation fund claimed that rating agencies 

participated in the sale or distribution of securities, the District Court for the 

Southern District of New York disagreed.  N.J. Carpenters Vacation Fund v. 

Royal Bank of Scotland Grp., PLC, 720 F. Supp. 2d 254 (S.D.N.Y. 2010).  The 

court held that the rating agencies did not “market the securities to the public,” 

did not assist in “investor road shows,” and “did not purchase the securities 

themselves for re-sale.”  Id. at 263.  The court agreed that the rating agencies 

“played a significant, if not major, role in initial securitization decisions, but 

this alone is insufficient to create underwriter liability.”  Id. 

Sirianni v. United States SEC, 677 F.2d 1284 (9th Cir. 1982) 

demonstrates a circumstance where a party did participate as an underwriter.  

There, an insurance company employed the defendant, a well-respected tax 

shelter investor who dealt mostly in “estate and tax planning areas of the life 

insurance business.”  Id. at 1285.  Defendant entered into an agreement in 

which he would refer clients to invest “in a limited partnership interests in 

enterprises holding coal minding leases.”  Id. at 1286.  Defendant himself 

invested $500,000 and would “receive a fee of 15% of the amount of any 

investment for anyone referred by him.”  Id.  The court held that because of the 

defendant’s reputation as a successful investor, on which the public relied, and 

disclosure of his own personal investment to his referrals, he had a “direct or 
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indirect participation in sales.”  Id.  Thus, he should be held liable under 

Section 11 as an underwriter.  Id. at 1287. 

Similarly, in McFarland v. Memorex Corp., the court focused on whether 

the public relied upon the professional expertise of the party to determine if 

they “participated” in the transaction.  McFarland v. Memorex Corp., 581 F. 

Supp. 878 (N.D. Cal. 1984).  In McFarland, plaintiffs claimed that warrant 

holders participated in an offering because they profited from the sale of the 

warrants to the underwriters.  Id.  The court held that the defendants were not 

underwriters because they “did not have control over the registration 

statement” and the “public did not rely on their expertise” when making 

investment decisions.  McFarland v. Memorex Corp., 493 F. Supp. 631, 646 

(N.D. Cal. 1980), modified on other grounds, McFarland, 581 F. Supp. 878.)  

The court also noted, “[t]he underwriters are subject to liability because they 

hold themselves out to the public as professionals capable of evaluating the 

financial condition of the issuer.”  McFarland, 493 F. Supp. at 646. 

Here, Thatcher Lyon acted as a financial advisor, not an underwriter, 

under the Second or Seventh Circuit definitions of “participates.”  During an 

initial public offering (“IPO”), underwriters participate in the distribution of a 

security by conducting a roadshow.  During a roadshow, underwriters spend 

weeks meeting with potential investors to gauge their interest, also called, 

“book building.”  (R. 6.)  The data collected from the roadshow is used to set 

the price of the securities.  (R. 6.)  Then, the underwriters purchase the 

security at a discount and immediately resell it to the investors, keeping the 
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profit as their fee.  (R. 6.)  This is different than the present case because the 

securities were not made available through an IPO, but through a “direct 

listing.”  (R. 7.)  In a direct listing, there is no road show because the securities 

are to be offered directly to the public.  Thatcher Lyon prepared materials for 

an “Investor Day,” which is different than a roadshow.  The Investor Day was 

streamed online for two hours, unlike a several weeks-long road show.  (R. 7.)  

The live stream was meant to familiarize “investors with the company and the 

direct listing investment opportunity.”  (R. 7.)  Thatcher Lyon did not meet with 

any investors, did not gauge the interest of investors, did not do any price 

discovery, and did not set the price of the securities for sale.  Thatcher Lyon 

did consult with a Designated Market Maker (“DMM”) who set the share price, 

but did not purchase securities at a discount to then resell for a profit, all of 

which would have been done by Thatcher Lyon if they were acting as an 

underwriter conducting a roadshow.  (R. 7.)  Additionally, the financial advisors 

at Thatcher Lyon, “began the due diligence process and drafting the Resale 

Registration Statement.”  Thatcher Lyon also drafted materials that Horizon’s 

senior executives used for Investor Day but did not participate in the 

livestream.  (R. 7.) 

Under Harden, Thatcher Lyon’s financial advisors did not participate in 

the distribution of Horizon securities.  Like the QIU in Harden, Thatcher Lyon 

assisted in the due diligence process, and helped draft the registration 

statement.  Harden at 1395.  (R. 7.)  However, the QIU in Harden, 

recommended a minimum yield, while Thatcher Lyon did not.  Id.  Further, 
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here, “[t]he Resale Registration Statement and prospectus specifically stated 

Thatcher Lyon was not acting as an underwriter.”  (R. 8.) (emphasis added).  In 

Harden, Firstmark was also required to hire a QIU.  By taking this role, the QUI 

“explicitly and voluntarily assumed the liabilities of an underwriter . . . making 

his actions necessary to the distribution.”  Harden, at 1501.  (emphasis added).  

Although the QIU in Harden and the financial advisors here conducted some of 

the same tasks, Horizons was not required by statute to hire financial advisors.  

Furthermore, here, the financial advisors did not “explicitly and voluntary 

assume the liabilities of an underwriter.”  Instead, they explicitly and 

voluntarily made it very clear in the Resale Registration Statement that 

Thatcher Lyon was not acting as an underwriter.  (R. 8.)  Because of this, they 

were not necessary to the distribution under Harden. 

Under Lehman Brothers, Thatcher Lyon’s financial advisors did not 

participate in activities related to the actual distribution of Horizon securities.  

The court in Lehman Brothers emphasized that there is a distinction between 

creating a security and selling a security.  Lehman Brothers, 650 F.3d 167 (2d 

Cir. 2011).  Here, Thatcher Lyon drafted the Resale Registration Statement, 

drafted materials for others to use during Investor Day, and consulted with the 

Designated Market Maker.  (R. 7.)  However, performing the predicate steps 

necessary for creating a security does not equal participating in the 

distribution of that security.  Lehman Brothers, 650 F.3d 167, 175 (2d Cir. 

2011).  Although Thatcher Lyon’s financial advisors helped “facilitate the 

participation of others in” undertaking the purchase, offers, or sales of 
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securities, they did not participate in the actual distribution of the securities.  

Lehman Brothers, 650 F.3d 167, 177 (2d Cir. 2011).  Thus, Thatcher Lyon is 

not an underwriter. 

CONCLUSION 

First, Section 11 standing requires that purchasers trace their purchases 

to the registration statement at issue.  This is true, even for direct listings 

where tracing is impossible.  Otherwise, the statute’s narrow remedy would be 

stretched too thin to provide resolution for the intended beneficiaries.  

Second, Thatcher Lyon is not an underwriter, and cannot be held liable 

under Section 11 for a misleading registration statement.  Thatcher Lyon did 

not purchase shares, distribute shares, or participate in the distribution of 

shares.  Instead, Thatcher Lyon acted as a financial advisor, as Horizon 

intended when contracting Thatcher Lyon’s services.  

Accordingly, Respondent respectfully asks this Court to affirm. 

 

 

 

 

 

 

 


