
  Team No. R07 

 

Docket No. 19-508 

 
 

IN THE 

Supreme Court of the United States 
 

 

 

THE STATE OF FORDHAM FIREMEN’S PENSION FUND, et al., 
      Petitioners, 

V. 
 

HORIZONS, INC. & THATCHER LYON 
      Respondents. 

 

 

On Writ of Certiorari to the 
United States Court of Appeals 

for the Fourteenth Circuit 
 

 

BRIEF FOR RESPONDENTS 

 
 



  Team R07 

ii 
 

QUESTIONS PRESENTED 

1. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act of 

1933 even though they cannot trace their purchased shares to a 

registration statement. 

2. Whether an investment bank acting as a financial advisor is an 

underwriter for Section 11 purposes and, as a result, liable for a false 

registration statement. 
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STATUTORY AND REGULATORY PROVISIONS  

The first question this case presents is whether a claim brought under 

15 U.S.C. § 77k(a) requires shares issued in a direct listing to be traced back to 

an allegedly defective registration statement. The second question is whether a 

financial advisor is considered a statutory underwriter as defined in 15 U.S.C. 

§ 77b(a)(11).  

INTRODUCTION 

 There are no shortcuts in the law, a plaintiff must show that they were 

harmed to receive relief. This is a case about investors attempting to exploit 

securities laws under the guise of a new process for placing shares on the 

market. The Circuit Court was correct in holding that there is no standing for 

investors who cannot trace their direct listing shares back to an allegedly 

fraudulent registration statement. The Circuit Court was also correct in holding 

that financial advisors in direct listings do not act as statutory underwriters.  

STATEMENT OF THE CASE 

Horizons’ Background. After graduating with a degree in neuroscience 

in 2014, Peter Maxfield was inspired to create a business to help treat cognitive 

disabilities. R. at 2. This business would be a medical technology company 

called Horizons, Inc. (“Horizons”). R. at 2. Maxfield envisioned that one day his 

business would grow to help those challenged by short-term memory loss and 

early-stage dementia. R. at 2. Though Maxfield’s visions were grand, like many 

budding entrepreneurs, Maxfield needed funding to get started. R. at 2. 
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To raise capital, Maxfield connected with a college friend who worked at a 

mid-sized venture capital firm. R. at 2-3. Since Horizons was in its startup 

phase, this friend explained he could not connect Maxfield with his firm. R. at 

3. Instead, this friend referred Maxfield to two financially established angel 

investors who funded uncapitalized startups. R. at 3.   

Through these references, Maxfield contacted and met his first interested 

investor, Geoffrey Robbins. R. at 3. With the assistance of a well-known 

attorney, Maxfield negotiated a contract with Robbins in December 2014, 

exchanging 6% of Horizon’s common stock for $10 million of startup capital. R. 

at 3. Ultimately, Robbins became not only the Horizons’ first investor, but a 

close confidant and advisor for Maxfield. R. at 3. The pair began collaborating 

to help Horizons grow into the business Maxfield had envisioned. R. at 3.  

Venture Capital Firms Provided Subsequent Funding. Maxfield and 

Robbins determined that achieving Horizons’ goals required substantial capital 

and that the funding should come from venture capital firms. R. at 3. Maxfield 

again reached out to his college friend who introduced Maxfield to his firm. R. 

at 4. After a successful presentation of Horizons’ business plan, Maxfield 

gained the interest of two venture capital firms. R. at 4. The first round of 

venture capital funding closed in February 2016; Horizons had raised $30 

million of capital in exchange for 12% of its common stock. R. at 4.  

After this initial round of venture capital funding, Horizons saw 

exponential growth and its revenue soon covered its operating costs. R. at 4. 

Along with this success, Horizons began developing marketing plans for a 
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technology designed to treat early-stage dementia. R. at 4. These plans 

required over $900 million in capital which Horizons raised through additional 

rounds of venture capital funding. R. at 4. By April 2018, 47% of Horizons’ 

common stock was held by venture capital firms. R. at 4.   

Investors Wanted Liquidity. In May 2018, Maxfield was informed that 

Horizons’ investors, some of which had been investing for over two years, were 

eager to have liquidity for their investments. R. at 4. Maxfield also recognized 

that Horizons’ employees, who were paid a significant portion of their 

compensation in stock, also needed liquidity. R. at 4. Maxfield and Robbins 

decided that they would retain a reputable law firm and investment bank to 

help them explore liquidity options. R. at 4.  

The Direct Listing Option Best Met Investor’s Needs. On June 2, 

2018, Maxfield and Robbins met with Lawrence Forbes (a senior partner at 

Thatcher Lyon) and Robert Folk (a capital markets attorney) to discuss liquidity 

options. R. at 4-5. The group ruled out using a customary initial public offering 

(“IPO”) since Horizons would not need additional capital for some time. R. at 5.  

Folk then introduced a newly developed alternative called a direct listing. 

R. at 5. Folk explained that unlike an IPO, a direct listing does not raise 

additional capital by offering new shares; rather, it authorizes existing 

shareholders to sell their shares to the public upon listing the shares on the 

New York Stock Exchange (“NYSE”). R. at 5. Also, unlike an IPO, a direct listing 

does not subject early investors to a lock-up period, meaning investors could 

begin selling their shares sooner. R. at 5-6. 
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Folk continued explaining that a direct listing requires shares held by 

affiliates and shares held by non-affiliates for under a year to be registered with 

the United States Securities and Exchange Commission (“SEC”), through filing 

a 1933 Resale Registration Statement (“Resale Registration Statement”). R. at 

5. Contrarily, shares held by non-affiliates for longer than a year would be 

exempt from registration under Rule 144 of the Securities Act of 1933. R. at 5.  

Folk clarified that this meant Horizons’ shares would enter the market 

from two entry points. R. at 5. Shares held by more recent investors would 

enter under the Resale Registration Statement but shares like those held from 

the 2016 round of funding would enter under Rule 144. R. at 2-3. 

 After the meeting, Maxfield expressed his interest in the direct listing 

option to Folk; not only would Horizons avoid raising unnecessary capital, but 

current investors would quickly receive the liquidity they sought. R. 5-6. 

Maxfield and Robbins consulted with the representative for their investors who 

was delighted to learn about the direct listing option. R. at 6. Maxfield then 

contacted Folk, who in turn contacted Forbes about the transaction. R. at 6.  

 Thatcher Lyon as a Financial Advisor. On June 15, 2018, Folk and 

Forbes held a meeting to provide an overview of the role Thatcher Lyon would 

play in Horizons’ direct listing. R. at 6. The pair explained how the role of 

investment bankers in direct listings differ from their role in an IPO, specifically 

noting that Thatcher Lyon would act as a financial advisor. R. at 6.  
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 Forbes explained that in an IPO, investment bankers act as underwriters 

since they play a key role in identifying potential investors. In an IPO, the 

underwriter first helps prepare and file a registration statement. R. at 6. 

Second, the underwriter conducts a weeks-long roadshow to meet with 

potential investors, the purpose of which is to price the securities through 

gauging investor interest. R. at 6. Lastly, upon effectiveness of a registration 

statement, the underwriters purchase the business’s stock at a discount and 

resell it to the identified investors at market price, typically receiving the 

difference as their fee. R. at 6.  

 Forbes elaborated that unlike in an IPO, investment bankers in a direct 

listing act as financial advisors. R. at 7. Financial advisors do not serve the 

purpose of identifying and selecting investors. R. at 7. In Horizons’ case, 

Thatcher Lyon would first help prepare a Resale Registration Statement and 

prospectus. R. at 7. Instead of conducting a weeks-long road show to find 

investors, Thatcher Lyon would help draft materials so that Horizon could 

independently hold an “Investor Day”. R. at 7. At “Investor Day,” Horizons 

personnel would spend two hours presenting the business to potential 

investors. R. at 7. Instead of Thatcher Lyon pricing shares through gauging 

market interest, the NYSE’s Designated Market Maker would set the opening 

price through consultation with Thatcher Lyon. R. at 7. Lastly, unlike the 

typical underwriter, Thatcher Lyon would not purchase shares of Horizons’ 

stock to resell to investors. R. at 6-7. 
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 Horizons’ Shares Entered the Market. Two days after this meeting, 

Maxfield and Robbins informed Folk that they wanted to move forward with the 

direct listing option. R. at 7. Horizons hired Thatcher Lyon as a financial 

advisor and Folk’s law firm, Whitmore Davis, as counsel. R. at 7. Through the 

due diligence process, Thatcher Lyon and Whitmore Davis completed a 

thorough review of Horizons’ financial statements, physical plant, ongoing 

business operations and contingent liabilities. R. at 8. 

Horizons, Thatcher Lyon, and Whitmore Davis met together and through 

the due diligence process began drafting the Resale Registration Statement, 

prospectus, and “Investor Day” materials. R. at 7. The Resale Registration 

Statement stated explicitly that Thatcher Lyon was not acting as an 

underwriter. R. at 8. The prospectus stated that Horizons’ had no material 

contingent liabilities. R. at 8.  

Prior to the effective date for the Resale Registration Statement, Thatcher 

Lyon and the Designated Market Maker met to determine the price of the 

shares. R. at 8. Thatcher Lyon provided input based on its work with Horizons, 

pre-listing selling, buying interest, and other factors. R. at 8.   

On September 15, 2018, Horizons filed the Resale Registration Statement 

and prospectus with the SEC confidentially. R. at 8. Upon filing, Horizons had 

132,581,994 shares outstanding and registered 83,526,656 (approximately 

63%) of these under the Resale Registration Statement. R. at 8. The remaining 

49,055,338 shares were able to enter the market immediately since they were 



  Team R07 

7 
 

held by non-affiliates for more than one year and as such were not required to 

be registered under Rule 144. R. at 8.  

On November 10, 2018, Horizons held its “Investor Day” over an internet 

live stream. R. at 8. Approximately 8,000 individuals attended the event. On 

January 10, 2019, the SEC declared the Resale Registration Statement effective 

and the registered shares entered the market.  

On January 14, 2019 The State of Fordham Firemen’s Pension Fund 

purchased seven million shares of Horizons common stock at $68 per share, 

intending to hold the shares as a long-term investment.  

On July 8, 2019, Horizons released news of an Oxbridge University study 

which found that Horizons’ technology for treating early-stage dementia was 

associated with brain cancer. R. at 9. By the close of trading on the NYSE 

Horizon’s share price had fallen from $73 to $37. R. at 9. On July 9, 2019, the 

State of Fordham Firemen’s Pension Fund sold all of its Horizons stock at $38 

per share. R. at 9.     

STANDARD OF REVIEW  

This Court reviews a motion to dismiss under Rule 12(b)(6) of the Federal 

Rules of Civil Procedure de novo, accepting factual allegations as true and 

considering them in the plaintiff’s favor. See Rombach v. Chang, 355 F.3d 164, 

169 (2d. Cir. 2004). To survive a motion to dismiss, plaintiffs must allege 

sufficient facts to allow the court to “draw the reasonable inference” that the 

defendant[s] [are] liable. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (Citing Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 556 (2007)).  
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SUMMARY OF THE ARGUMENT 

Because Section 11 of the Securities Act of 1933 determines that shares 

from direct listings must be traced to the Resale Registration Statement, this 

Court should affirm the Circuit Court’s ruling that Petitioners do not have 

standing sufficient to bring a claim. Precedent and policy matters dictate that a 

tracing requirement is to be established by the injured party in a Section 11 

claim. Any ruling that would adjust such a statutory requirement would be 

contrary to congressional intent and would be considered an overreach to what 

is traditionally the role of the legislature. Petitioners have not demonstrated 

that they are able to definitively trace their shares to the Resale Registration 

Statement.  

In addition to standing, a Section 11 claim must show the defendant was 

among one of five parties, such as an underwriter, that incur statutory liability. 

To be an underwriter within this provision, a defendant must have (1) bought 

securities from the issuer, (2) sold or offered the issuer’s securities to others, or 

(3) participated in any such transactions. This last participation prong requires 

proof that a defendant took steps necessary to distribute the issuer’s shares.  

 Here, Respondent’s activities fit none of the statutory provisions or past 

cases that attribute Section 11 underwriter liability. The Circuit Court correctly 

found Thatcher Lyon did not purchase securities from Horizons, it did not offer 

Horizons securities to others via continual solicitation, nor did it sell them 

directly to investors. Further, Thatcher Lyon never voluntarily and explicitly 
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took on the role of underwriter so that it would be engaging in steps necessary 

to participate in the issue of securities.  

ARGUMENT 

I.THIS COURT SHOULD AFFIRM THE CIRCUIT COURT’S DECISION 

BECAUSE PETITIONERS ARE UNABLE TO DEFINITIVELY TRACE THEIR 
PURCHASED SHARES TO THE RESALE REGISTRATION STATEMENT AND 

THEREFORE DO NOT HAVE STANDING TO BRING A CLAIM UNDER 

SECTION 11 OF THE SECURITIES ACT. 
  

A private cause of action is triggered by Section 11 of the Securities Act 

of 1933 when purchasers of securities are subject to a defective registration 

statement. 15 U.S.C. § 77k; see also Omnicare, Inc. v. Laborers Dist. Council 

Const. Indus. Pension Fund, 575 U.S. 175, 179 (2015). The legislative purpose 

of the Securities Act is to “provide full and fair disclosure of the character of 

securities sold in interstate and foreign commerce and through the mails, and 

to prevent frauds in sale thereof.” 48 Stat. 74 (1933); 15 U.S.C. § 77k.  

Section 11 provides two possibilities of confronting a defective 

registration statement and holding persons liable therein. Omnicare, Inc. 575 

U.S. at 179. Purchasers of securities may allege that the registration statement 

either (1) “contained an untrue statement of a material fact,” or (2) “omitted to 

state a material fact required to be stated therein or necessary to make the 

statements therein not misleading.” 15 U.S.C. § 77k(a). Upon either the first or 

second of these events, “any person acquiring such security. . .may. . .sue.” Id.  

A claim pursuant to Section 11 does not require an allegation of scienter. 

Herman & MacLean v. Huddleston, 459 U.S. 375, 382 (1983). In addition, 

Section 11 imposes strict liability so as to assure compliance with the 
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disclosure provisions of the Act. Id. at 381. As a net result, plaintiffs face 

minimal burdens in demonstrating a prima facie case pursuant to a Section 11 

claim. Id. at 382. Plaintiffs need only allege either a material misstatement or 

omission and have the burden of tracing their shares to the registration 

statement. See Barnes v. Osofsky, 373 F.2d 269, 273 (2d Cir. 1967). 

In Barnes v. Osofsky, the court considered Section 11’s use of “such 

security” when identifying which instruments are encompassed in a private 

cause of action. Id. at 271. The appellants in Barnes argued that shares 

purchased after the issuance of a defective prospectus and which could not be 

so traced back to the registration statement are entitled to bring a Section 11 

claim on a basis of equity. Id. Appellants argued that Section 11’s use of “such 

security” ought to adopt a broad interpretation that includes shareholders who 

have suffered equally to other explicitly qualified purchasers. Id. However, the 

court found that a narrow reading of the language provides a “more natural” 

understanding and as a consequence, provides a tracing requirement. See id. 

at 271-72. As such, the court held that purchasers seeking recovery under 

Section 11 must be able to trace their shares back to the alleged defective 

registration statement. See id. at 273. If a purchaser cannot trace their shares 

back to the registration statement, then such purchasers are unable to 

establish standing. See id. 

The Osofsky court reasoned that because Section 11 commands strict 

liability in order to ensure “full and accurate disclosure through registration,” 

purchasers cannot benefit from both strict liability and relaxed pleading 
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standards. Id. at 272; 15 U.S.C. § 77k. Moreover, since Section 11 limits a 

purchaser’s recovery to “the price at which the security was offered to the 

public,” Congress must have intended for there to be a tracing requirement. 

Osofsky, 373 F.2d at 272. Otherwise, it would be difficult to calculate the initial 

costs and misstatements or omissions. Id. In addition, newly issued shares 

might dilute the recovery of a purchaser with outstanding shares if there is not 

a registration statement to provide otherwise. See id.; see also 15 U.S.C. § 

77(e). More explicitly, Congress created a conclusive presumption of relying on 

the registration statement when they stated that “fundamentally, [Section 11] 

entitle[s] the buyer of securities sold upon a registration statement including an 

untrue statement or omission of a material fact to sue. . .” See Osofsky, 373 

F.2d at 272 (citing H.R. Rep. No. 85, pt. 9). 

More generally, securities are under strict regulations to ensure against 

unlawful sales and fraud. Notwithstanding applicable exemptions, the 

Securities Act declares it unlawful to offer or actually sell or purchase 

securities that are not subject to a registration statement. 15 U.S.C. § 77e. 

Exemptions are identified within either Section 4(a)(1) of the Securities Act or 

Rule 144. 

Section 4(a)(1) of the Securities Act provides, among other things, an 

exemption from registering shares when the originator is an underwriter. 15 

U.S.C. § 77d(a)(1). For purposes of Section 4(a)(1), an underwriter is “any 

person who has purchased from an issuer with a view to. . .distribution of any 

security.” 15 U.S.C. 77b(a)(11). Rule 144 provides more context to the language 
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of “underwriters,” and more specifically, of “with a view to. . .distribution.” 17 

C.F.R. § 230.144. 

In establishing whether there is a view to distribution, Rule 144 makes a 

clear distinction between two persons: affiliates and non-affiliates. Similar to 

Section 4(a)(1), these distinctions determine who must register their shares, 

and whether an exemption is applicable. Non-affiliate shareholders are not 

considered underwriters, and are thus exempt from registration, if they have 

held their shares for at least one year. See 17 C.F.R. 230.144. Conversely, all 

affiliate shareholders and some non-affiliate shareholders are to be considered 

underwriters and thus not exempt from registration if they have held their 

shares for less than one year. See id.; see also 17 C.F.R. § 239.11.  

Therefore, if one has held shares for at least one year, then shares need 

not be registered. Non-affiliates who fall into this category, and thus are not 

considered underwriters, are to sell their shares through Rule 144. 17 C.F.R. § 

230.144.  Otherwise, non-affiliates who do not fall into that category must 

register their shares pursuant to Section 11 and may sell those shares upon 

effectiveness of the Resale Registration Statement. 17 C.F.R. § 230.144; 15 

U.S.C. § 77e. 

Although direct listings are relatively new compared to counterpart 

instruments, the NYSE and SEC approved certain companies to engage in 

direct listings subject to appropriate regulation. See Proposed Rule Change to 

Amend Section 102.01B of the NYSE Listed Company Manual, Exchange Act 

Release No. 34,80933, 116 SEC Docket 4924 (June 15, 2017). 
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A. Petitioners are unable to meet their burden in tracing 
their shares to the Resale Registration Statement.  

 

On January 13, 2019, Respondents’ Resale Registration Statement 

became effective and it made available both registered and unregistered shares. 

Out of the 132,581,994 outstanding shares issued, only 49,055,338 shares 

were unregistered pursuant to Rule 144’s exemption standards. The remaining 

83,526,656 shares constituted the bulk of the outstanding shares and were 

subject to registration under Section 11. These shares compromised 

approximately 63% of the overall shares.  

Petitioners, who carry the burden of tracing their shares to an alleged 

defective statement, are more likely than not to have purchased registered 

shares from Respondent’s registration statement. Although Petitioners have 

about a 63% probability of having purchased registered shares, courts have 

routinely determined that even in cases of 100% probability, the tracing 

requirement remains. See e.g., Krim v. pcOrder.com, Inc., 402 F.2d 489, 498 

(5th Cir. 2005).  

Petitioners inability to trace those shares does not result in holding liable 

defendants who cannot verify accuracy of claims nor defend themselves 

accordingly because there is no definitive demonstration of wrongdoing. Section 

11 enforces strict liability, however, Petitioners cannot benefit from such a rule 

when they themselves are unable to distinguish the alleged harm done. This is 

the precise reason Congress intended for Section 11 to have more stringent 

standing requirements. Plaintiffs who seek to recover damages must be able to 

assert where the certain shares were purchased, and consequently, determine 
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the accurate account of damages incurred. Otherwise, defendants much like 

the Respondent will be forced to litigate claims against them with no evidential 

background. 

 Petitioners could have acted with due diligence upon purchasing 

issuances via a direct listing by keeping record of their shares purchased, 

however, Petitioners failed to do so. The burden does not reverse onto 

defendants to trace a plaintiff’s shares for them in this instance a private cause 

of action is brought. Ruling in favor of Petitioners to reverse such a burden 

would result in the defendants being forced to invoke damages and liability 

against themselves. In no other circumstance does the law provide for 

defendants to virtually plead standing on behalf of the party who has taken 

legal action against them. There is no reason for this Court to make such a 

finding here. 

Petitioners have not demonstrated that they can meet their burden in 

tracing their shares to the Resale Registration Statement, and therefore, they 

do not have standing sufficient to bring a private cause of action pursuant to 

Section 11. 

B. Petitioners have not presented a compelling reason to depart 

from the precedent of a tracing requirement. 
 

Petitioners rely largely on Pirani v. Slack Technologies, Inc., a case which 

presents holdings that are fundamentally converse to a corporate court of law 

and equity. 445 F. Supp. 3d 367 (N.D. Cal. 2020). Despite the fact that the 

case arose out of district court, Petitioners claim that Pirani provides a 

compelling and appropriate departure from the tracing requirement established 
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in Barnes. However, as the Circuit Court established here in this case, Pirani 

does not offer a compelling reason to do away with the long-standing precedent 

of the tracing requirement. 

In Pirani, shareholders brought suit against a company who engaged in 

direct listing by issuing shares subject to an allegedly defective Resale 

Registration Statement. See id. at 377. Similar to Petitioner’s position here, the 

shareholders in Pirani contended that the tracing requirement would make 

standing difficult to establish in cases of direct listings. See id. The court found 

for plaintiffs by determining that the tracing requirement was contrary to the 

legislative intent of Section 11’s remedies. See id. at 380. The court also found 

that even though plaintiffs could not trace their shares and consequently could 

not provide an accurate calculation of damages, the defendants could only 

raise such an issue as an affirmative defense. Id. at 382. In other words, 

although plaintiffs could not show where their shares originated and could not 

calculate how much damages incurred thereto, there was still reason to provide 

them standing.  

The court in Pirani clearly erred by acting in place of the legislator in 

creating such a “reason”. As determined in both Barnes and the circuit court’s 

opinion here, any rulings that result in a fundamental change to the Act’s 

application would be most appropriately marked by Congress, and not the 

courts.  

Historically, this has been the approach to separation of powers. If 

Congress intended for plaintiffs to avoid the tracing requirements, they not only 
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would encourage plaintiffs to bring frivolous claims, but they also would place 

undue burdens onto defendants. Moreover, although Congress intended to 

provide protections to purchasers, Congress did not intend to create such an 

unreasonable windfall. Congress has repeatedly, through both direct and 

indirect language, determined Section 11 pleading standards to be subject to a 

tracing requirement unto the plaintiffs. Any outcome contrary to such a 

legislative intent would be to overstep the role of the courts and to undermine 

the legislative process and expertise that goes into producing the language and 

effects of securities law. Adjustments to Section 11, Rule 144, or the Securities 

Act more generally should come from the inner workings of Congress so as to 

take in the social, political, and economic impacts before judicial scrutiny and 

interpretation. 

Petitioners have failed to present a reason sufficient and compelling 

enough for this Court to depart from the long-standing precedent of requiring 

tracing and therefore Petitioners should not be exposed to unreasonably 

advantageous and unintended windfalls.  

C. The Resale Registration Statement and prospectus cannot 

reasonably be said to have made material misstatements or 
omissions.  

 

Petitioners contend that the Resale Registration Statement contained 

material misstatements and omissions, specifically regarding the subsequent 

Oxbridge University study of respondent’s technology. However, it can hardly 

be said that the resale registration statement was defective. A material 

misstatement is “an untrue statement of a material fact.” 15 U.S.C. § 77k. 
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Likewise, an omission is specifically of “a material fact required to be stated 

therein or necessary to make the statements therein not misleading.” Id.  

Here, both the registration statement and the prospectus accurately 

defined the company and relevant shares information at the time of issuance. 

Technology and science, which cannot be expected to remain unchanged or 

undeveloped, will take its natural course of evolution through future testing, 

applications, and experimentation. The Oxbridge University Medical Research 

Institute’s study indicating newly discovered information regarding 

respondent’s technology is a common scenario seen in the medical industry. 

Moreover, purchasers, much like the Petitioners here, assume the risks of 

participating in the free market, where shares specifically experience ever-

changing price adjustments based on worldly discoveries and technological 

advancements. When respondents filed and then made effective the registration 

statement and prospectus, it cannot reasonably be said that either 

respondents, or the medical field in general at that time, could predict with 

such certainty that there would be potential for negative long-term impact to 

result from respondent’s innovations.  

Alas, this is the crux of investing into developing technologies. 

Purchasers knew the nature of the shares they were purchasing. They cannot 

then claim material misstatements or omissions because consequent 

developments in technology rendered their outstanding shares unprofitable. 

Ruling in favor of the Petitioner under these circumstances would discourage, 

as a matter of policy, the field of science from introducing new information that 
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may negatively impact shareholder interests. Those akin to the Respondent 

should not be advised against producing new technologies and making shares 

of such available on the market simply out of fear that scientific progressions 

will render their product and relevant shares legally faulty and liable. 

II. THIS COURT SHOULD AFFIRM THE CIRCUIT COURT’S DECISION 

BECAUSE THATCHER LYON DID NOT PURCHASE, OFFER, SELL, OR 

PARTICIPATE IN THE HORIZONS SECURITIES OFFERING AS 
REQUIRED BY SECTION 11 FOR UNDERWRITER LIABILITY.   

 

To be liable for an allegedly false registration statement, an entity must 

be one of five parties listed in 15 U.S.C. § 77k(a). These five include parties who 

(1) sign the registration statement, (2) are part of the issuer’s leadership, (3) 

consent to be named in the statement, (4) certify the statement using their 

professional expertise, and (5) are an “underwriter with respect to such 

security.” Id. The Third Circuit found “Congress expressly circumscribed this 

class of defendants subject to § 11 liability—and it did so for good reason.” 

Obasi Inv. LTD v. Tibet Pharm., Inc., 931 F.3d 179, 191 (3d Cir. 2019).  

Congress defined “underwriter” as “any person who has purchased from 

an issuer with a view to, or offers or sells for an issuer in connection with, the 

distribution of any security, or participates or has a direct or indirect 

participation in any such undertaking[.]” 15 U.S.C. § 77b(a)(11). The Second 

Circuit summed up two of these three kinds of underwriters under this statute 

as “those who (1) purchase from an issuer or (2) offer or sell for an issuer[.]” In 

re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 176 (2d Cir. 2011). 

The “sell” prong relates to “continual solicitations” that typically cause 
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securities to be distributed. See Sec. & Exch. Comm'n v. Chinese Consol. Benev. 

Ass'n, 120 F.2d 738, 741 (2d Cir. 1941). 

As for the third “participation” category, the Second Circuit found this 

includes participating in the activities of the first two categories but not actions 

that merely "facilitate the participation of others in such undertakings.” See id. 

at 177.  Nor does it include anyone in an offering with “a mere interest in it.” In 

re WorldCom Sec. Litig., 308 F. Supp. 2d 338, 343 (S.D.N.Y. 2004) (quoting 

H.R.Rep. No. 85, 73rd Cong., 1st Sess. 13 (1933)). Rather, the standard looks 

to whether the defendant took “steps necessary to the distribution of 

securities.” Harden v. Raffensperger, Hughes & Co., 65 F.3d 1392, 1400 (7th 

Cir. 1995) (quoting SEC v. Holschuh, 694 F.2d 130, 139 n. 13 (7th Cir.1982)). 

Specifically, a party should only be liable as a Section 11 statutory underwriter 

when it has “voluntarily and explicitly assumed the liabilities of an 

underwriter[.]” See In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 

179.  

A. Thatcher Lyon did not purchase securities from an issuer with a 

view to distribute such securities. 
 

          Perhaps the most straightforward kind of underwriter is one that, 

according to 15 U.S.C. § 77b(a)(11), directly buys securities and intends to 

distribute them. The underwriter in this scenario buys these securities from 

the issuer itself. See id. Such purchases tend to be made by investment banks 

that buy “from an issuer a specified number of shares at an agreed-upon 

discounted price.” Fordham Fireman’s Pension Fund v. Horizons, Inc. at 19 

(citing National Association of Securities Dealers, Inc., Exchange Act Release 
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No. 17,371, 1980 WL 22136 (Dec. 12, 1980)). Using this discounted price, an 

investment bank will then sell those shares to the public at presumably a 

higher rate than what it paid for them. See id. 

         In this case, Thatcher Lyon did not purchase any shares from Horizons, 

Inc. Nor did Thatcher Lyon have plans to buy the shares in bulk at a 

discounted rate to sell to the public. Rather, Thatcher Lyon assisted Horizons 

in preparing its direct listing so existing investors could gain more liquidity by 

selling their Horizons shares to the public. Thatcher Lyon, therefore, does not 

qualify as an underwriter within the “purchase from an issuer” criterion. 

B. Thatcher Lyon did not offer or sell securities on behalf of 

Horizons because it did not continuously solicit new 

investors.  
 

An organization may be an underwriter if it “offers or sells” shares on 

behalf of an issuer. 15 U.S.C. § 77b(a)(11). The Second Circuit found this 

includes “continual solicitations, . . . which normally would result in a 

distribution of issues of unregistered securities . . . .” See Sec. & Exch. Comm'n 

v. Chinese Consol. Benev. Ass'n, 120 F.2d 738, 741 (2d Cir. 1941). In Chinese 

Consol. Benev. Ass'n, an organization sought to raise money in the late 1930s 

for the Republic of China through a campaign of “mass meetings, advertising in 

newspapers distributed through the mails, and personal appeals . . . .” Id. at 

739. These activities where “the defendant solicited the orders, obtained the 

cash from the purchasers and caused both to be forwarded so as to procure 

the bonds” amounted to the “continual solicitations” necessary to be in the 

“sell” category of underwriters. Id. at 740-41.  
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Thatcher Lyon’s work departed significantly from that of the defendant in 

Chinese Consol. Benev. Ass’n. In addition to not buying securities from 

Horizons, Thatcher Lyon did not sell shares to investors. Though it served as a 

financial advisor to Horizons, Thatcher Lyon had no direct contact with 

prospective investors, even on the online-only “Investor Day”. This is in 

contrast to the sales campaign by the Chinese Consolidated Benevolent 

Association, which used a variety of platforms to reach out to new investors 

and even handled the cash on behalf of the Republic of China. Though the 

“Investor Day” should not be thought of as an activity Thatcher Lyon was 

responsible for, even if it was, the two-hour event does not meet the “continual 

solicitations” standard due to its fleeting nature. More so, there were no 

presenters from Thatcher Lyon at “Investor Day”. This is much different from a 

sustained campaign to reach new investors for the Republic of China. Lastly, 

the preparation materials and advice Thatcher Lyon provided to Horizons and 

the Designated Market Maker were only advice. Horizons and the Designated 

Market Maker, as the author and executor, respectively, of the transaction were 

the ones ultimately responsible for communicating to investors based on their 

review of information that came from Thatcher Lyon and their own expertise. 

C. The work Thatcher Lyon performed was not necessary to the 
distribution of Horizons shares and did not match the 

scenarios where it would be “participation” by a Section 11 

underwriter.   
 

The third and final way a party may become an “underwriter” is when it 

“participates” in the buying or selling of securities with a plan to distribute. See 

15 U.S.C. § 77b(a)(11). One of the leading cases on this part of Section 11 is In 
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re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167 (2d Cir. 2011). The 

Second Circuit in that case described the third prong as “reach[ing] those who 

participate in purchasing securities with a view towards distribution, or in 

offering or selling securities for an issuer in connection with a distribution, but 

not further.” In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 182 

(emphasis added).  

The “participation” prong works to include those “‘who engage in steps 

necessary to the distribution of securities.’” Harden v. Raffensperger, Hughes & 

Co., 65 F.3d 1392, 1400 (7th Cir. 1995) (citation omitted). Though a seemingly 

broad standard, it “do[es] not hold that anyone taking steps that facilitate the 

eventual sale of a registered security fits the statutory definition of 

underwriter[]” even if such a person plays an “essential role” in an offering. See 

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 177. Proving a 

defendant “assumed the historic role of underwriters by evaluating loan data 

and assisting in the creation of the securities” on its own is still not enough 

and “falls well short of alleging that the Agencies—explicitly, or otherwise—

participated in the distribution of the securities.” Id. at 179. Similarly, “[h]aving 

a relationship with an issuer or an underwriter . . . does not transform one into 

an underwriter.” In re WorldCom Sec. Litig., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 

2004). 

Petitioners may argue “implicitly” in Section 11 covers more participation 

activity than just buying, offering, and selling securities. See Harden, 65 F.3d 

at 1401. Still, the Seventh Circuit, which used this “implicitly” concept, applied 
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it only to a defendant that “voluntarily and explicitly assumed the liabilities of 

an underwriter[.]” In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 

179. In fact, the defendant company in Harden was a ‘qualified independent 

underwriter’ and essential to the offering because the issuer could not have 

proceeded without them verifying the work of the issuer’s own subsidiary 

underwriter. Harden, 65 F.3d at 1395–96.  

         A case that best demonstrates Congress’s intent for “participation” is 

New Jersey Carpenters Vacation Fund v. Royal Bank of Scotland Grp., PLC, 720 

F. Supp. 2d 254 (S.D.N.Y. 2010). In that case, two pension funds claimed 

rating agencies were liable as Section 11 underwriters for their role in creating 

mortgage-backed securities. Id. at 257–59. There, the defendant agencies had 

given the issuer “guidance on the selection of loans” and played “a role in 

suggesting the bid price for those loans.” Id. at 259. The court found, in fact, 

the defendants had “a significant, if not major, role in initial securitization 

decisions, but this alone is insufficient to create underwriter liability.” Id. at 

263. Rather, the court in that case decided “marketing the securities to the 

public, assisting in investor ‘road shows,’ or purchasing the securities 

themselves for re-sale[]” would better fit an explicit acceptance of underwriter 

liability. See Id. The court found an apparent lack of cases “where a party ‘that 

participated in the drafting of a registration statement, but who was not 

identified to the public as endorsing the truth of representations contained 

therein, has been held liable under § 11 as an underwriter.’” Id. at 263. 
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         Underlying this legal doctrine are policy-related justifications courts are 

mindful of when assessing the “participation” prong of underwriting. When 

confronted with the argument that Section 11 imposes strict liability for those 

involved in creating a registration statement, the Second Circuit found, 

“[h]olding ‘the myriad of participants in the drafting process’ strictly liable 

would eviscerate the ‘specific categories of individuals defined in § 11 as the 

proponents of the [registration] statement,’ making ‘anyone who commented on 

a draft statement, however innocently, a guarantor of every assertion’ therein.” 

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d at 184 (citing In re Refco, 

Inc. Sec. Litig., 2008 WL 3843343, at *3.).  

In In re Lehman Bros. Mortg.-Backed Sec. Litig., another mortgage-backed 

securities case, the plaintiffs also argued rating agency defendants were liable 

under Section 11 as underwriters. See id. at 170-71. Yet, the court found these 

agencies were more like appraisers, accountants, and engineers, who were 

experts subject to a different part of Section 11. See id. at 183.  The Second 

Circuit warned “expanding § 11 to cover the conduct of the Rating Agencies 

would contradict that section's specific enumeration of liable parties, which 

does not include a number of persons necessary to the creation of securities, 

such as banks that originated the underlying loans, traders who structured the 

transactions, or experts who did not consent to being named.” Id. at 184.  

         In this case, Thatcher Lyon did not engage in the “steps necessary” to be 

liable under the “participation” prong and should not be considered a Section 

11 underwriter. As with many other services, however minor in a traditional 
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IPO or direct listing, the financial advice Thatcher Lyon gave facilitated the 

“eventual sale” of shares. But, as the court in In re Lehman Bros. Mortg.-Backed 

Sec. Litig. found, even if Thatcher Lyon or another firm had an essential role in 

Horizon’s direct listing, that does not satisfy the “steps necessary” 

requirement.  By itself, the relationship Thatcher Lyon had with issuer 

Horizons was not what could make it an underwriter under Section 11, nor 

could any activity that might happen to overlap with the non-statutory 

understanding of an underwriter do so. 

The correct analysis of the Seventh Circuit’s Harden and Second Circuit’s 

In re Lehman Bros. Mortg.-Backed Sec. Litig. assigns underwriter status to a 

party who “voluntarily and explicitly” takes on underwriter liability. This is the 

exact opposite of what Thatcher Lyon did when the Resale Registration 

Statement “specifically stated” Thatcher Lyon was not an 

underwriter.  Moreover, Thatcher Lyon refrained from book building, price 

discovery, and even directly participating in the one, virtual, investor 

event.         

Beyond statutory interpretation, Thatcher Lyon’s circumstances match 

other cases where there was no “participation.” New Jersey Carpenters 

Vacation Fund found that irrespective of a defendant playing a “significant role” 

in a securities issue, participation underwriter status belongs to those who are 

heavily involved in the sales process. For Thatcher Lyon, there were no road 

shows or firm-sponsored marketing campaigns. Instead, the firm worked 

behind the scenes to advise Horizons in its ownership transition. At every step, 
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Thatcher Lyon worked in concert with Horizons or another entity that 

separately, and openly, bore the liability for Section 11. Holding Thatcher Lyon 

liable for statements it did not have final authority to approve would disrupt 

the present understanding of the law and the stability of an industry of 

financial advisors, experts, and other supporting entities that help firms raise 

funds.  

         Thatcher Lyon can best be compared to the group of experts Congress 

sought to exclude from underwriter liability by listing them in a separate part 

of Section 11. These experts should not be exposed to underwriter liability on 

weighty policy grounds. In re Lehman Bros. Mortg.-Backed Sec. Litig. found 

making such parties liable “would eviscerate” the structure of Section 11 put in 

place by Congress and would attach underwriter status to anyone who 

contributed to “a draft statement.” Ultimately, Thatcher Lyon with its advisory 

role did not have the power to set the share price. Exposing them to liability 

would call into question the framework Congress put in place to separate 

accountants and field experts who may be called on in the course of issuing 

shares from an underwriter. As the statute is written, neither Thatcher Lyon, 

nor any other expert that did not have ultimate authority in a necessary step 

for the direct listing, should have liability under Section 11. If policy advocates 

one day find this is too narrow of a definition in the direct listing context, it is 

ultimately up to Congress to renovate the proper scope of its Section 11 

underwriter liability provision.  

 



  Team R07 

27 
 

CONCLUSION 

      For the foregoing reasons, Respondent respectfully requests that the 

Court affirm the decision of the United States Court of Appeal for the 

Fourteenth Circuit.  

Respectfully Submitted,  

___________________/s/ 

Counsel for Respondent  
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APPENDIX A 

15 U.S.C. § 77b(a)(11) (2018) 
 

The term ‘‘underwriter’’ means any person who has purchased from an issuer 

with a view to, or offers or sells for an issuer in connection with, the 

distribution of any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates or has a participation in 

the direct or indirect underwriting of any such undertaking; but such term 

shall not include a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distributors’ or 

sellers’ commission. As used in this paragraph the term ‘‘issuer’’ shall include, 

in addition to an issuer, any person directly or indirectly controlling or 
controlled by the issuer, or any person under direct or indirect common control 

with the issuer. 

 

 15 U.S.C. § 77k(a) (2018) 
 

In case any part of the registration statement, when such part became effective, 
contained an untrue statement of a material fact or omitted to state a material 

fact required to be stated therein or necessary to make the statements therein 

not misleading, any person acquiring such security (unless it is proved that at 
the time of such acquisition he knew of such untruth or omission) may, either 

at law or in equity, in any court of competent jurisdiction, sue—  

(1) every person who signed the registration statement;  
 

(2) every person who was a director of (or person performing similar 

functions) or partner in the issuer at the time of the filing of the part of 
the registration statement with respect to which his liability is asserted;  

 

(3) every person who, with his consent, is named in the registration 

statement as being or about to become a director, person performing 

similar functions, or partner;  
 

(4) every accountant, engineer, or appraiser, or any person whose 

profession gives authority to a statement made by him, who has with his 
consent been named as having prepared or certified any part of the 

registration statement, or as having prepared or certified any report or 

valuation which is used in connection with the registration statement, 
with respect to the statement in such registration statement, report, or 

valuation, which purports to have been prepared or certified by him;  
 

(5) every underwriter with respect to such security. 

 



  Team R07 

c 
 

17 C.F.R. § 230.144 (2020) 

(b) Conditions to be met. Subject to paragraph (i) of this section, the following 

conditions must be met:  
 

(1) Non-affiliates. (i) If the issuer of the securities is, and has been for a period 

of at least 90 days immediately before the sale, subject to the reporting 
requirements of section 13 or 15(d) of the Securities Exchange Act of 1934 (the 

Exchange Act), any person who is not an affiliate of the issuer at the time of the 

sale, and has not been an affiliate during the preceding three months, who 
sells restricted securities of the issuer for his or her own account shall be 

deemed not to be an underwriter of those securities within the meaning of 

section 2(a)(11) of the Act if all of the conditions of paragraphs (c)(1) and (d) of 
this section are met. The requirements of paragraph (c)(1) of this section shall 

not apply to restricted securities sold for the account of a person who is not an 

affiliate of the issuer at the time of the sale and has not been an affiliate during 

the preceding three months, provided a period of one year has elapsed since 
the later of the date the securities were acquired from the issuer or from an 

affiliate of the issuer. 
 

17 C.F.R. § 239.11 (2020) 

Form S–1, registration statement under the Securities Act of 1933.  
 

This Form shall be used for the registration under the Securities Act of 1933 of 
securities of all registrants for which no other form is authorized or prescribed, 

except that this Form shall not be used for securities of foreign governments or 

political subdivisions thereof or asset-backed securities, as defined in 17 CFR 
229.1101(c). 
 




