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QUESITON PRESENTED  

1. Under Section 11 of the Securities Act of 1933, does a purchaser have 

standing when it cannot show it actually purchased the specifically 

tainted security? 

2. Under Section 11 of the Securities Act of 1933, does an investment bank 

qualify as a statutory underwriter when it does not market the security, 

perform book-building, set the reference price, set the opening price, or 

act as an intermediary between the issuer and purchasers? 
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STATUTORTY AND REGULATORY PROVISIONS 

This case first presents a question as to whether the Court may dispense 

with the traceability doctrine pursuant to 15 U.S.C. § 77k(a) (2018) when 

shares are sold under a direct listing. The second question focuses on whether 

Respondent Thatcher Lyon can be liable as a statutory underwriter under 15 

U.S.C. § 77k(a)(5) (2018) when they merely act as a financial advisor.  

STATEMENT OF THE CASE 

 After graduating from Stanford University, Peter Maxfield (“Maxfield”) 

aspired to create a medical technology company, Horizons, Inc. (“Horizons”). R. 

at 2. He intended to start by treating and monitoring early childhood cognitive 

problems, such as attention difficulties, and would later expand to other 

cognitive disorders, such as early-stage dementia. R. at 2.  

 Unfortunately, Maxfield lacked the capital to start his company alone, so 

he reached out to Mathew Stowe (“Stowe”), a former alumnus, friend, and 

venture capitalist at Ashford Investors (“Ashford”). R. at 3. Stowe connected 

him with Geoffrey Robbins (“Robbins”). R. at 3. Robbins shared Stowe’s 

enthusiasm and agreed to invest $10 million for a 6 percent stake in Horizons. 

R. at 3. Over the next year, Maxfield and Robbins became confidants, built out 

technology and production facilities, and implemented a sales program. R. at 3. 

As the company grew, they decided they needed to raise more capital. R. at 3. 

 In an attempt to acquire more capital, Maxfield once again called his 

friend Stowe. R. at 3-4. Stowe set up a meeting between Maxfield and a senior 

partner at Ashford. R. at 4. Impressed by Maxfield’s pitch, the senior partner 
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reached out to the Franklin Fund (“Franklin”), and together they invested $30 

million for a 12 percent stake in Horizons. R. at 4. 

 Ashford’s and Franklin’s infusion of capital allowed Horizons’ success to 

skyrocket over the next two years. R. at 4. Horizons began its expansion into 

early-stage dementia treatment. R. at 4. To fund this expansion, Horizons 

sought additional rounds of funding. Horizons successfully raised over $900 

million on the private market from venture capital firms. R. at 4. After these 

rounds, 47% of Horizons’ shares resided in venture capital firms. Further, 

Horizons paid a substantial portion of their employees’ compensation in 

Horizons’ stock. R. at 4. 

 As the company grew, investors desired greater liquidity. R. at 4. 

Liquidity would benefit investor returns and would greatly benefit employees, 

as they received a significant portion of their compensation in stock. R. at 4-5. 

Robbins held shares for four years. Ashford and Franklin held shares for two 

years. R. at 4. Horizons’ employees worked for years, primarily receiving 

Horizons’ stock. R. at 4.  

To acquire greater liquidity, Horizons considered a traditional capital-

raising initial public offering (“IPO”) and a direct listing.1 However, Horizons did 

not want to pursue and IPO because it easily raised over $936 million dollars 

on the private market. R. at 4. It did not need to raise any additional capital for 

another 18 months. R. at 4. Maxfield preferred a direct listing because it did 

 
1 The use of the phrase “direct listing” in this brief refers specifically to Selling Shareholder 

Direct Floor Listings. 
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not raise additional capital, it would not dilute the current shares, Horizons’ 

investors and employees could equally participate in the listing, and it utilized 

financial advisors instead of underwriter—who frequently insist on a lock-up 

agreement. R. at 4-5. 

 Horizons hired Thatcher Lyon (“Thatcher”) as a financial advisor for the 

listing. R. at 4-5. Thatcher would perform a limited role in the listing, contrary 

to an underwriter in an IPO. R. at 5. Thatcher, along with Horizons, and 

Horizons’ attorneys, would prepare the Resale Registration Statement (the 

“Registration Statement”), Prospectus, and documents for the “Investor Day.” 

Thatcher would advise the New York Stock Exchange’s (“NYSE”) Designated 

Market Maker (“DMM”) by providing information about Horizons—specifically 

its trading history on the private market. R. at 6-8.  Thatcher would not 

embark on a weeks-long roadshow, it would not engage in book building or 

price discovery, it would not set the reference price, it would not set the 

opening price, and it would not purchase or sell any of Horizons’ stock. R. at 7-

8. Because of the scope of Thatcher’s role in the listing, the Registration 

Statement specifically stated Thatcher is not an underwriter. R. at 8. 

 Horizons personally filed its Registration Statement with the Securities 

and Exchange Commission (“S.E.C.”). R. at 8. It had a total of 132,581,994 

shares outstanding. R. at 8. It registered 83,526,656, or 63 percent, of its 

outstanding shares, leaving 49,055,338 unregistered shares. R. at 8. 

 In January 2019, the S.E.C. approved the Registration Statement and 

the NYSE established a reference price at $62 per share. R. at 8. However, due 
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to purchase and sell orders the NYSE’s DMM set the opening price at $67 per 

share. R. at 8.  

 Four days after Horizons’ share began trading, the State of Fordham 

Firemen’s Pensions Fund (the “Pension Fund” or “Petitioner”) bought seven 

million shares of Horizons’ stock at $68 dollars per share. R. at 9. Over the 

next few months, Horizons’ shares rose to $73 per share.  

 On July 8, 2019, a university medical study suggested that Horizons’ 

treatment for early-stage dementia could be associated with brain cancer in a 

small number of patients. R. at 9. Horizons’ shares fell to $37 per share. The 

following day, the Pension Fund sold its Horizons position at $38 per share. 

They later brought this suit. R. at 9. 

STANDARD OF REVIEW 

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, a 

complaint’s allegations “must contain sufficient factual matter, accepted as 

true, to state a claim for relief” that has a plausible chance of success. Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009). Appellate review of a motion to dismiss is de 

novo. Wampler v. Sw. Bell Tel. Co., 597 F.3d 741 (5th Cir. 2010). 

SUMMARY OF ARGUMENT 

This court should affirm the decision of the Fourteenth Circuit because 

tracing is required to state a claim under Section 11. A plaintiff must show she 

actually purchased a tainted security to benefit from a strict liability standard. 

This Court has repeatedly upheld that strict requirement for 53 years. 

Moreover, this Court should not adopt an alternative rule because it lacks 
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foundation in statutory scheme and opens the floodgates to frivolous litigation. 

Some plaintiffs may be unable to bring a Section 11 claim, but they are not left 

without alternative remedies under current law. While a direct listing may be 

novel, it offers no additional challenges than those already present in an initial 

public offering.  

Further, because Thatcher did not purchase, sell, or participate in 

Horizons’ direct listing, the Court should affirm the Fourteenth Circuit’s ruling. 

Thatcher served as the financial adviser (“FA”) in Horizons’ direct listing. In a 

direct listing, existing shareholders sell their shares to a Designated Market 

Maker (“DMM”) without the help of an investment bank. As Thatcher never 

paid to acquire any of Horizons’ shares, it is not a purchaser. Thatcher also did 

not sell or offer any of Horizons’ shares because it did not act as an 

intermediary between the issuer and purchasers nor did it continually solicit 

Horizon’s shares. Underwriters continually solicit shares by engaging in book-

building, but FAs, in a direct listing, do not engage in book-building. As such, 

Thatcher did sell or offer the shares. Finally, there is a circuit split regarding 

the definition of “participate.” The Court should adopt the Second Circuit’s rule 

as it most accurately aligns with the narrow scope of Section 11 and it 

increases the liquidity and efficiency of the market. Under the Second Circuit’s 

rule, Thatcher did participate in Horizons’ direct listing because Thatcher solely 

played an advisory role in relation to non-distribution activities. As such, 

Thatcher is not a statutory underwriter, and the Court should affirm the 

Fourteenth Circuit.  
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ARGUMENT 

I. Petitioner lacks standing to bring a Section 11 claim because it 

cannot trace its shares to Horizons’ Registration Statement. 

Petitioner seeks to circumvent 53 years of precedent to hold an issuer 

strictly liable for a misstatement without showing it actually purchased a 

tainted security. Section 11 of the Securities Act of 1933 provides that when a 

registration statement contains an untrue statement of material fact required 

to be stated therein “any person acquiring such security” may sue. 15 U.S.C. § 

77k(a) (2018); Barnes v. Osofsky, 373 F.2d 269, 271 (2d Cir. 1967). While a 

purchaser does not need to show scienter, reliance, or loss causation, she must 

meet a stringent tracing requirement to bring a claim. Omnicare, Inc. v. 

Laborers Dist. Council Const. Indus. Pension Fund, 575 U.S. 175, 178 (2015).  

Courts firmly require a plaintiff to trace her shares to the registration 

statement. Barnes, 373 F.2d at 272. In Barnes, plaintiffs challenged a class 

action settlement agreement requiring plaintiff to prove he purchased his share 

under the registration statement. Id. at 271. The court noted that the phrase 

“any person acquiring such security” could be interpreted narrowly or broadly. 

Id. at 272. Under the narrow rule, a plaintiff must acquire a security pursuant 

to the registration statement. Id. Under the broad rule, a plaintiff may acquire 

any security of the same nature as those issued pursuant to the registration 

statement. Id. Yet, the court concluded that the broad interpretation could only 

be adopted with “good reason” because the narrow interpretation more 

naturally aligns with the overall statutory scheme. Id. Thus, under the narrow 
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rule, a plaintiff must trace her shares to the registration statement to benefit 

from Section 11’s strict liability standard. 

In this case, the Court should affirm 53 years of precedent. Section 11 

strictly requires a plaintiff to trace her shares to the registration statement, 

even in the context of a direct listing because of lengthy precedent and 

consistent legislative history. Additionally, Petitioner’s rule lacks foundation in 

statutory scheme and opens the floodgates to frivolous litigation. Finally, even 

though tracing precludes Petitioner’s recovery today, the current statutory 

scheme does not leave Petitioner without alternative remedies. Because the 

Petitioner cannot trace its shares to Horizons’ Registration Statement, the 

Court should dismiss Petitioner’s Section 11 claim for lack of standing.  

a. Precedent requires a plaintiff to trace her shares to the direct 

listing’s registration statement regardless of the difficulty it 

presents.  

Petitioner must trace its shares to Horizons’ Registration Statement. 

Section 11 requires tracing even when differentiating between registered and 

unregistered shares is impossible. Lorber v. Beebe, 407 F. Supp. 279, 287 

(S.D.N.Y. 1975). In Lorber, a plaintiff tried to circumvent the Section 11 tracing 

requirement by claiming it was unduly burdensome. Id. Plaintiff’s broker 

pooled his shares in a house account2 which contained both newly registered 

and unregistered shares. Id. The broker’s comingling made it impossible to 

 
2 A house account is an account the broker uses for its own profit and intermixes registered 

and unregistered shares. See Lorber, 407. F. Supp. at 286.   



Team No. R12 

8 
 

trace plaintiff’s shares to the registration statement. Id. at 286. The plaintiff 

could only show that the stock might have been issued under the challenged 

registration statement. Id. After noting that it is insufficient that the purchaser 

might have purchased shares under the registration statement, the court held 

that the impossibility created by the pooling did not excuse the plaintiff from 

tracing. Id. at 287. Thus, plaintiffs must trace their shares even when it is 

impossible to differentiate between registered and unregistered shares. 

Similarly, Section 11 requires more than statistical certainty that a 

plaintiff purchased shares under a registration statement. Krim v. pcOrder.com, 

Inc., 402 F.3d 489, 502 (5th Cir. 2005). In Krim, a company issued shares 

under multiple registration statements, filed within three months of each other. 

Id. While plaintiffs could not show with certainty that they owned the registered 

shares, they could show with near statistical certainty that they purchased at 

least one registered share. Id. at 492-93. The court reasoned that Congress 

conferred standing to those “who actually purchased the tainted stock, not the 

whole class of those who possibly purchased the tainted shares.” Id. at 499. 

Accordingly, the Court held that expanding Section 11 standing to mere 

statistical probability runs contrary to the overall statutory scheme, and 

plaintiffs “seeking Section 11 standing must demonstrate that their shares are 

traceable to the challenged registration statement.” Id. at 502. Thus, the 

plaintiff must show they actually purchased shares under the challenged 

registration statement.  
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Likewise, this Court should also dismiss Petitioner’s Section 11 claim 

because it cannot trace its shares to Horizons’ Registration Statement. In 

Lorber, the plaintiff could only show it might have purchased shares under the 

registration statement because registered and unregistered shares were mixed 

in a house account. Lorber, 407. F. Supp. at 286. A plaintiff’s showing that she 

actually owns the shares is fundamental to Section 11 standing. See id. It is 

too fungible to show shares may have been purchased under a registration 

statement. Krim, 402 F.3d at 490. 

Petitioner bought its Horizons shares after four days of active trading. R. 

at 9. In four days, shares may change an innumerable number of hands and 

accounts as day traders seek quick profit. Petitioner’s shares may come from 

any number of buyers with registered and unregistered shares mixing in their 

own accounts. See R. at 9-10. Lorber required tracing even in light of 

intermixed shares, and this Court should too. While such mixing likely creates 

tracing challenges for Petitioner, it does not excuse Petitioner from a rigid 53 

years of a strict tracing requirement.  

Moreover, Petitioner’s fails to show it is at least probable it purchased 

registered Horizons shares. R. at 8-9. In Krim, the plaintiff established with 

near statistically certainty that at least one share came from the registration 

statement but could not show they actually purchased the shares. Krim, 402 

F.3d at 490. Here, Petitioner can only show that it may have purchased share 

under Horizons’ Registration Statement, and likely with less statistical 

certainty than in Krim. See R. at 8-9. Horizons registered 83,526,656 shares 
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under the Registration Statement and left 49,055,338 shares unregistered. R. 

at 8-9. Petitioner bought seven million shares but has not made any showing 

for which specific shares, if any, of the 83,526,656 registered shares it actually 

purchased. R. at 8-9. 

Petitioner’s Section 11 claim must be dismissed because courts have 

consistently, narrowly, and strictly required a purchaser to trace her shares to 

a challenged registration statement for 53 years, even in light of statistical 

certainty. Because Petitioner has not shown it can trace its shares to Horizons’ 

Registration Statement, its claim must be dismissed. 

However, Petitioner may claim there are compelling policy reasons to 

treat direct listings differently. These policy arguments are vastly outweighed 

by the extensive legislative history relying on courts to strictly construe tracing 

in direct listings, the absence of limiting principles under alternative rules, and 

the presence of legal and market based alternative remedies.  

b. A narrow interpretation of “such security” is consistent with the 

legislative history of direct listings.  

The uniqueness of direct listings does not alleviate Petitioner’s need to 

trace its shares to the Registration Statement. Direct listings are meant to 

require tracing just like every IPO that came before it because the S.E.C. 

dismissed the possibility of tracing difficulties in a direct listing during the 

rulemaking process and chose not to provide a broader tracing rule. Securities 

Exchange Act Release No. 90768, *13 (Dec. 22, 2020) (SR-NYSE-2019-67). 
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The S.E.C. chose to subject direct listings to the existing tracing doctrine. 

Id. The Commission stated that “traceability issues are not exclusive to nor 

necessarily inherent” in direct listings. Id. The commission reasoned that the 

direct listings rules would not impose an additional burden because the tracing 

concerns raised are already present under the existing listing methods. Id. 

Specifically, shares may already be sold under multiple registration statements, 

shares may already be sold pursuant to Rule 144, and shares may already be 

pooled in a broker’s “house account.” Id. While the Commission noted that 

tracing is a judicially created rule that may evolve, it concluded that there is 

little justification to change the rules for direct listings. Id. at *14. Because 

direct listings do not provide any additional traceability issues, there is no 

reason to create a broader rule. Id.  

Moreover, the two “dissenting” Commissioners expressed their desire for 

the S.E.C. to provide alternatives and their frustration over the Commissions 

refusal to do so. Public Statement, Statement on Primary Direct Listing,  

Allison Herren Lee and Caroline A. Crenshaw, ¶9 (Dec. 23, 2020). The 

dissenting Commissioners felt that the S.E.C “could and should have” adopted 

a rule that would have expanded tracing requirements under Section 11. Id. 

¶10. Implicit in their statement is an understanding that it is solely within the 

purview of the S.E.C. to implement an alternate tracing rule. The dissenting 

Commissioners do not call on the Court to provide a rule. Id. They accepted the 

Court’s longstanding deference to the legislature. See id.; Barnes, 373 F.2d at 

273 (“the time may have come for Congress to reexamine these . . . statutes in 
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the light of thirty years' experience”); Krim, 402 F.3d at 500 (“Congress is 

entitled to impose more exacting standing requirements for the vindication of 

federal statutory rights if it wishes”); In re Century Aluminum Co. Securities 

Litigation, 729 F.3d 1104, 1104 (9th Cir. 2013) (“this tracing requirement is the 

condition Congress has imposed for granting access to the ‘relaxed liability 

requirements’ § 11 affords”). Thus, the legislative history behind the direct 

listing rules demonstrates it should be the legislature who provides a broader 

tracing rule, not the Courts. 

Here, Petitioner continues the arguments raised during the legislative 

process and looks to the Court impose a rule the legislature refused to adopt. 

The Court should not step into the realm of the legislature. Instead, the Court 

should defer to the legislature to keep or remove the Section 11 tracing 

requirement for direct listings. Removing tracing requirements would be a 

sharp pivot away from 53 years of jurisprudence and would run contrary to the 

legislature’s intended treatment of Section 11 on the direct listing rules.  

However, even if the Court feels new tracing jurisprudence is within the 

power of the judiciary, this case is not the place for the exercise of such 

change. The rule proposed in Slack offers no limiting principle to continue the 

limited scope of Section 11. The Court should wait for a case posing 

substantive, statutory hurdles before altering the current traceability doctrine.  

c. Petitioner’s reliance on Slack’s rule is misplaced because lock-up 

agreements are available, and its rule does not offer a limiting 

principle. 
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Petitioner will contend that there is good reason to eliminate the tracing 

requirement in a direct listing. A lone California district court held that, in a 

direct listing, Section 11 warrants standing for any person “acquiring a security 

of the same nature as that issued pursuant to the registration statement.” 

Pirani v. Slack Technologies, Inc., 445 F.Supp. 3d 367, 381 (N.D. Cal. 2020). In 

Slack, an issuer simultaneously sold shares that were registered under the 

Securities Act and shares exempt under Rule 144. Id. at 373. The court noted 

that Barnes proposed a second, broader interpretation of “such security” if 

there was good reason for doing so. Id. It reasoned that the absence of a lock-

up agreement in a direct listing made it impossible to trace shares and would 

lead to futile results. Id. at 380. Because of the impossibility created by the 

absence of a lock-up agreement, the District Court found “good reason” allow 

Section 11 standing with any security of the same nature as those in the 

registration statement. Id. 

In addition to relying on dicta in Barnes, the Petitioner’s argument fails 

because it provides no limiting principle, opening the floodgates to frivolous 

litigation, and it relies on the presence of a contractual arrangement that is not 

required under the direct listing rules or an IPO. 

First, Petitioner’s and Slack’s rule offers no limiting principle to its broad 

reading of “such security.” Slack expanded liability to include any security of 

the “same nature,” basing its holding on dicta in Barnes. Id. Yet, it does not 

opine on the meaning of same nature—it merely states there is “good reason” to 

change the rule. See Slack, 445 F.Supp. 3d at 380. Without a limiting 
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principle, Slack creates absolute standing where anyone who purchased shares 

in proximity to a registration statement has automatic Section 11 standing. Id. 

Slack’s tracings rule would open the floodgates to limitless Section 11 claims—

holding issuers in strict liability for any purchaser of any share that may or 

may not be connected to a registration statement that contains any alleged 

misstatement. See id. at 374-75. In the absence of a limiting principle, absolute 

standing will create a chilling effect that deters future direct listings and 

inappropriately expands Section 11 liability.  

Second, Slack’s shares were only marginally more difficult to trace 

because there was not a lock-up agreement. Lock-up agreements are not 

required under the direct listing rules, an initial public offering, or any other 

law or regulation. Securities Exchange Act Release No. 90768, *13 (Dec. 22, 

2020) (SR-NYSE-2019-67). A lock up agreement is a contractual arrangement 

where a party, usually an insider, is restricted from selling her shares for a 

specified period of time. Id. In an initial public offering, an underwriter 

routinely requests such agreements to limit their risk. See id. While an 

underwriter may not be present in a direct listing, parties are by no means 

prevented, deterred, or unable to seek lock-up agreements in a direct listing. 

Id. at *14. 

Instead, parties often choose a direct listing to avoid lock-up agreements 

altogether. Benjamin L. Nickerson, The Underlying Underwriter: An Analysis of 

the Spotify Direct Listing, 86 U. Chi. L. Rev. 985, 986 (2019). Listings without a 

lock-up prioritize public market liquidity and equal shareholder treatment. Id. 
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at 996. For example, Spotify—the most prominent direct listing—did not want a 

lock-up agreement. The company elected the direct listing process because it 

allowed access to public markets and equal access to all buyers. Id. at 987. Yet, 

Spotify’s listing also included an existing lockup agreement for 9% of its 

shares. Id. Spotify could have sought an additional lock-up agreement but 

chose not to because it preferred liquidity and equal treatment. Id. Any 

additional tracing difficulty unique to a direct listing stems from a contractual 

choice between private parties, not the operative direct listing rules. Id. 

Here, Horizons also sought the liquidity of the public market and equal 

treatment of shareholders. Horizons’ investors were sitting on around two years 

of gain. R. at 5-7. Even its employees were paid substantially in Horizons’ 

stock. R. at 6. Naturally, the company sought to provide investors and 

employees chance to have some liquidity. R. at 6. Like in Spotify, an 

underwriter insisting on a lock-up agreement would prevent Horizons’ investors 

and employees from participating in the offering, but a direct listing provided 

market access at a reduced price. R. at 9. Horizons investors and employees 

would have needed to wait more than a year to reap the benefits of their 

investment if a direct listing were not an option. R. at 8. The equal treatment a 

direct listing provided for Horizons’ investors and employees is worth more 

than a broader rule chilling its use altogether.  

Therefore, the Court should not adopt the rule advanced in Slack 

because it offers no limiting principle, create a chilling effect in the market, and 

misapplies the use of lock-up agreements in a direct listing. While tracing 
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problems may exist, this case is not the place for the exercise of such change. 

The direct listing rules alone do not create additional hurdles for a plaintiff 

binging suit under Section 11. The Court should wait for a case posing 

substantive, statutory hurdles before altering the current traceability doctrine. 

Finally, a purchaser is not without remedy if she is unable to trace her shares 

to a direct listing. 

d. Petitioner and future plaintiffs have alternative remedies within 

current Securities Law and within the market.   

Petitioner has other legal and market remedies if it cannot trace its 

shares. First, a purchaser may still bring claim under Rule 10b or Section 12. 

Obasi Inv. LTD v. Tibet Pharm., Inc., 931 F.3d 179, 192 (3d Cir. 2019). Rule 

10b-5 provides a cause of action against any person from making “fraudulent, 

material misstatements or omissions in connect ion with the sale or purchase 

of a security. In re Nat’l Century Enter., Inc. Fin. Inv. Litig., 553 F. Supp. 2d 902, 

907 (S.D. Ohio 2008). While both Section 11 and Rule 10b-5 cover 

misrepresentations, they are not duplicative. Barnes, 373 F.2d at 273. Section 

11 provides a narrower tool for relief than Rule 10b-5, which is why it provides 

strict liability for plaintiffs that meet its rigorous standing requirements. Krim, 

402 F.3d at 496. However, those who cannot trace may still bring a claim 

under 10b-5, albeit with a few additional elements. Similarly, Section 12(a) 

provides a right of rescission for plaintiffs when a seller makes misleading 

statements or omissions in a prospectus. Obasi, 931 F.3d at 192. Neither Rule 
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10b-5 or Section 12 contain a tracing requirement, yet they all provide a 

purchaser alternative forms of relief. Obasi, 931 F.3d at 180. 

Lastly, the market is developing non-legal methods for reducing the 

challenges present under the existing traceability doctrine with additional 

records and blockchain technology. Tracing “can be established even in the 

case of shares held in street name … or commingled preexisting publicly held 

shares with the shares covered by the registration statement … by way of a 

sales confirmation or similar documentation showing that the purchases were 

part of the registered offering.” Treatise on the Law of Securities Regulation, 2 

LAWSECREG § 7:21 (2020). A broker may voluntarily, or for a premium, keep 

additional sales confirmations to ensure its clients may establish Section 11 

standing. Id. Additionally, blockchain-based ledger technology could definitively 

establish a share's chain of custody and enable investors to easily trace their 

shares. Richard Pan, Blockchain, Securities, and Sections 11 and 12 of the 

Securities Act, 15 N.Y.U. J.L. & Bus. 453, *12 (2019). Blockchain allows a 

buyer to instantly verify a trade and track a share’s prior ownership—

eliminating the tracing difficulties when shares are pooled in house accounts. 

Id. Sales confirmations and blockchain alternatives further demonstrate there 

is no need for this Court to adopt a broader rule. A purchaser is not without 

redress if she is unable to trace her shares in a direct listing and can take 

steps to ensure traceability if she desires to. 

The Court should dismiss Petitioner’s Section 11 claim because it cannot 

trace its shares to Horizons’ Registration Statement. The Court should affirm 
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53 years of strict precedent and avoid adopting a rule that is inconsistent with 

legislative history, lacks a limiting principle, and renders market and legal 

based alternatives superfluous. While a direct listing may be novel, it offers no 

additional challenges than those already present in a traditional IPO.  

II. Thatcher Lyon is not a statutory underwriter because it does not 

purchase, sell or offer, or participate in Horizons’ direct listing.   

Because Financial Advisers (“FAs”) in a direct listing do not purchase, 

sell, or participate in the transaction, the Court should affirm the Fourteenth 

Circuit’s ruling. Section 11 of the 1933 Securities Act provides strict liability 

against five enumerated parties, including statutory underwriters. Herman v. 

Mclean, 459 U.S. 375, 381 (1983). A statutory underwriter is a party that 

purchases, sells or offers, or participates in an offering. Id.; 15 U.S.C. § 

77k(a)(5) (2018); 15 U.S.C. § 77b(a)(11) (2018). As Thatcher fails to satisfy any 

of these conditions, it is not a statutory underwriter; thus, Thatcher is not 

liable under Section 11. 

a.  Thatcher Lyon did not purchase any securities in the direct 

listing.  

Thatcher did not purchase any securities, thereby failing to satisfy the 

first method of attaching underwriter liability. An individual purchases a 

security when she provides funds to a third party to obtain ownership of the 

security. See Cody L. Lipke, Direct Listing: How Spotify is Streaming on the 

NYSE and Why the SEC Should Press Play, 12 J. Bus. Entrepreneurship & L. 

149, 153 (2019). Typically, “purchasers” refers to traditional underwriting, also 
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known as firm-commitment underwriting. Benjamin J. Nickerson: The 

Underlying Underwriter: An Analysis of the Spotify Direct Listing, 86 U. Chi. L. 

Rev. 985, 1009 (2019). In traditional underwriting, the underwriter purchases 

securities directly from the issuer, sells them to purchasers, and bears the 

transaction’s risk. Lipke, supra at 153. To compensate the underwriters for this 

risk, they earn a spread: the difference between the underwriter’s purchase 

price and the offer price. Credit Suisse Sec. (USA) LLC v. Billing, 551 U.S. 264, 

268 (2007); Nickerson, supra at 992. Unlike traditional underwriters, FAs are 

not purchasers because they never pay to obtain the issuer’s shares. 

In this case, Thatcher never purchased any shares because it acted as a 

FA. As such, to be a statutory underwriter Thatcher must have either sold or 

offered the security or participated in the transaction. 

b. Thatcher Lyon did not sell of offer any shares in Horizons’ direct 

listing. 

Thatcher Lyon did not sell or offer the security. An individual may also 

qualify as a statutory underwriter if she sells or offers the security. 15 U.S.C. § 

77(k) (2018). An individual sells or offers a security when she continuously 

solicits the security to potential purchasers. SEC. v. Chinese Consol. Benevolent 

Ass’n, 120 F.2d 738, 740-41 (2d Cir. 1941). Investment banks commonly sell 

securities by engaging in best-efforts underwriting. Nickerson, supra at 1010.  

An individual sells or offers a security when she engages in continual 

solicitations, regardless of whether she possesses privity or an informal 

arrangement with the issuer or receives compensation for her efforts. Chinese 



Team No. R12 

20 
 

Consol., 120 F.2d at 740-41. In Chinese Consolidated, a Chinese community 

living in New York City formed a committee to solicit purchasers of a Chinese 

Liberty Bond. The committee solicited orders “[t]hrough mass meetings, 

advertising in newspapers distributed through the mails, and personal 

appeals.” Id. at 739. Additionally, the committee received funds from 

purchasers, then delivered those funds to an agent of the issuer, who delivered 

the bonds to the purchasers. The committee performed these actions despite 

not receiving any compensation and lacking any privity or informal 

arrangement with the issuer. Id. The court reasoned that a lack of 

compensation and privity or an informal arrangement bears no relevance on 

whether the committee sold or offered the security because “[i]t can make no 

difference . . . whether an issuer has solicited orders through an agent, or has 

merely taken advantage of the services of a person . . . .” Id. at 741 (emphasis 

added). Instead, the court looked at the committee’s actions to determine 

whether it sold or offered securities. The court believed “sell . . . ought to be 

read as covering continual solicitations . . . .” Id.  

Investment banks continuously solicit a security when they engage in 

best-efforts underwriting. Best-efforts underwriting possesses many similarities 

to firm-commitment underwriting, such as: (1) the underwriter obtains the 

shares from the issuer and sells those shares to purchasers; (2) the 

underwriter solicits the security by engaging in book-building at the road show; 

(3) the underwriter advises the issuer in setting the offering’s reference price; 

and (4) the best-efforts underwriter earns compensation for its services. 1 
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Securities Practice Guide § 4.04(1)(b) (2020). However, there are significant 

differences between firm-commitment and best-efforts, most notably (1) best-

efforts underwriters do not purchase shares from the issuer; (2) best-efforts 

underwriters bear little to no risk; (3) best-efforts underwriters act as agents for 

the issuer; and (4) best-efforts underwriters earn a brokerage or agent’s 

commission—a set fee per trade—rather than a spread. Walk-In Med. Ctr., Inc. 

v. Bruer Capital Corp., 651 F. Supp. 1009, 1014 n.3 (S.D.N.Y. 1986); 1 

Securities Practice Guide § 4.04(1)(b).  

Best-efforts underwriters sell or offer securities by either directly selling 

the securities to purchasers or by continually soliciting offers at a road show. 

An IPO’s road show consists of one or more meetings with potential investors. 

Credit Suisse, 551 U.S. at 268. Issuers and its representatives conduct a road 

show to “meet with potential investors, [inform them about the company and 

the offering, and] for the purpose of soliciting capital.” In re Chocolate 

Confectionary Antitrust Litig., 674 F. Supp. 2d 580, 589 n.9 (M.D. Pa. 2009). In 

firm-commitment and best-efforts underwriting, the underwriter engages in 

book-building, occurring at the road show(s). See Credit Suisse, 551 U.S. at 

268-69. In book building, underwriters acquire indications of interest by 

continually solicits purchasers to gauge the market’s interest in the security. 

See id.; AAL High Yield Bond Fund v. Ruttenberg, 229 F.R.D. 676, 678 n.1 (S.D. 

Ala. 2005) (stating the process of gathering indications of interest requires the 

underwriters to solicit orders from their clients). The underwriter uses these 

indications of interest to determine the security’s “suitable initial share prices 
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and quantities.” Credit Suisse, 551 U.S. at 268-69. As best-efforts underwriters 

engage in book-building, they continually solicit orders, making them sellers or 

offerors. See Chinese Consolidated, at 740-41. 

The differences between an IPO’s road show and a direct listings’ road 

show are too great to say a FA—in a direct listing—sells or offers the security. 

First, unlike IPOs, direct listings are only suitable for companies with a well-

established name. See Brent J. Horton, Spotify’s Direct Listing: Is It a Recipe for 

Gatekeeper Failure?, 72 SMU L. Rev. 177, 184, 95 (2019). As such, an IPO’s 

road show serves more of a marketing purpose than a direct listing’s road 

show. Id. Second, an IPO—regardless of the underwriting method used—raises 

capital for the issuer. Id. at 182. However, a direct listing raises no capital for 

the issuer. Id. at 188. Third, and most importantly, FAs do not purchase or sell 

or offer the securities. See Anat Alon-Beck, Robert Rapp, and John Livingstone, 

Investment Bankers as Underwriters—Barbarians or Gatekeepers? A Response 

to Brent Horton on Direct Listings, 73 SMU L. Rev. 251, 251 (2020). FAs never 

purchase the issuers shares, so they do not qualify as purchasers. See id. FAs 

do not sell the issuer’s shares because no new shares are issued in a direct 

listing, and existing shareholders sell their shares directly to the DMM. See id. 

Finally, book building lies at the heart of an underwriter’s marketing activities, 

and it qualifies as a continual solicitation. Credit Suisse, 551 U.S. at 268-69. 

However, FAs do not engage in book building, so they are not performing an 

underwriter’s primary marketing activity. Id.; Lipke, supra at 167. As such, 

they do not qualify as purchasers or sellers.  
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Here, Horizons employed Thatcher as a FA, and FAs neither engage in 

book-building nor directly sell the security. So, Thatcher fails to perform the 

activity “at the heart of the IPO marketing process” and does not sell the 

security. As such, Thatcher did not sell or offer the securities under neither the 

definition of sale in Section 2(3) of the Securities Act nor under Chinese 

Consolidated’s broader interpretation of “sell.” As Thatcher did not purchase or 

sell or offer Horizons’ shares, Petitioner faces an uphill battle of showing 

Thatcher participated in the transaction. 

c. Thatcher Lyon did not participate in the direct listing because 

the Court should adopt the Second Circuits definition of 

participation. 

While Thatcher was necessary for the offering to occur, it did not 

“participate” in the offering: it merely facilitated the offering. Circuits are split 

on the definition of “participate” under Section 11. Nickerson, supra at 1012-

13. The Seventh, Eight, and Ninth Circuits define “participate” in a similarly 

broad manner, but the Second Circuit takes a narrower and far more 

appropriate approach. In re Lehman Brothers Morg.-Backed Sec. Litig., 650 F.3d 

167, 177, 181 n.10 (2d Cir. 2011) (holding a party participates only when it 

engages in distribution related activities (i.e. purchasing or selling), but 

participation does not require the party to actual purchase or sell the security); 

SEC v. Platforms Wireless Int’l Corp. 617 F.3d 1072, 1086 (9th Cir. 2010); 

(holding a party participates when it is an intermediary between the issuer and 

purchasers and is an essential cog in the distribution); Harden v. 
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Raffensperger, Hughes & Co, 65 F.3d 1392, 1400-01 (7th Cir. 1995) (holding 

participation applies to any party that engages in steps necessary for the 

distribution) (emphasis added); Ackberg v. Johnson, 892 F.2d 1328, 1335 (8th 

Cir. 1989) (holding a party participates in a transaction by acting as a conduit 

between the issuer and purchaser). The Court should adopt the Second 

Circuit’s approach to avoid inappropriately expanding Section 11’s narrow 

scope and to produce a more liquid and efficient market.  

Under the Second Circuit’s interpretation, an individual participates 

when her actions are “related to the actual distribution of securities,” and 

actions that merely facilitate the transaction are “not related to the actual 

distribution of securities.” In re Lehman, 650 F.3d at 176-77. In Lehman 

Brothers, a credit rating agency helped structure the issuer’s bond certificates, 

provided feedback and appropriate loan prices, helped determine the 

composition of loan pools, and the amount and kind of credit enhancements 

for specific tranches. Id. at 172, 187. Additionally, a bond rating is necessary 

for a bond issuance to occur because a bond’s ratings influence the price, 

demand, and suitability of the investment. See id. at 175; Arthur Pinkasovitch, 

How Are Bonds Rated?, investopedia.com (last accessed 2/7/2021). The 

Second Circuit held that although the rating agency was necessary for the 

offering to occur, the agency’s actions did not relate to the actual distribution 

of securities because the actions did not relate to purchasing or selling or 

offering. Instead, the agency merely facilitated the offering by acting as an 

advisor. Id. at 182-83.  



Team No. R12 

25 
 

Conversely, the Seventh Circuit holds that a party participates when it is 

a necessary party to the transaction, regardless of whether the party’s actions 

relate to purchasing or selling the security. In Harden, Firstmark Corporation 

hired Raffensperger to act as its qualified independent underwriter (“QIU”). 65 

F.3d at 1395. Raffensperger prepared the registration statement and 

recommended the minimum yield rate, but did not purchase, sell, offer, or 

distribute Firstmark’s notes. Id. Relying on dicta, the court reasoned that 

because the NASD rules requires a QIU in an affiliated underwriting and 

Raffensperger “voluntarily and explicitly” assumed the type of “liability usually 

assumed by the underwriter,” he participated in the transaction. Therefore, a 

party participates if they are necessary for the transaction to occur. Id. at 1403. 

The Court ought to adopt the Second Circuit’s narrower approach 

because it accurately aligns with the limited scope of Section 11, it supports 

the Securities Act purpose, and it produces a more liquid and efficient market. 

Participation cannot be such a low threshold that a party participates 

whenever it is necessary for the transaction because Section 11 applies strict 

liability. Words must be given their ordinary meaning and must not render 

other portions of the statute superfluous. Corley v. United States, 556 U.S. 303, 

314 (2009); In re Lehman, 650 F.3d at 176. In a public offering, the ordinary 

meaning of “underwriter” is a party that facilitates the distribution of an 

issuer’s security by marketing the security, engaging in book-building, 

performing due diligence, and setting the price. See Brent J. Horton, Spotify’s 

Direct Listing: Is It a Recipe for Gatekeeper Failure?, 72 SMU L. Rev. 177, 183-
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84 (2019). Broadly interpreting “participate” perverts the meaning of 

underwriter into any party necessary to the transaction, even if the party’s 

actions are unrelated to underwriting. See e.g. Harden, 65 F.3d at 1401.  

Additionally, a broad interpretation of “participate” renders other parts of 

Section 11 superfluous. Section 77k(a)(4) applies to lawyers, accountants, and 

other experts that provide their expert opinion and certify a portion of a 

registration statement. Adopting a broader interpretation of “participate” will 

converts experts—like the credit rating agency in In re Lehman—into statutory 

underwriters whenever their statements are necessary for the distribution to 

occur. See In re Lehman, 650 F.3d at 183-84. Such an outcome violates a 

fundamental cannon of construction to not interpret a statute in a manner that 

renders other portions of the statute superfluous. In re Lehman, 650 F.3d at 

183-84. Additionally, a broad rule would expand Section 11’s liability beyond 

the enumerated parties, to “banks that originated the underlying loans, traders 

who structured the transactions, or experts who did not consent to being 

named.” Id. Such an outcome inappropriately expands the scope of Section 11 

beyond the enumerated parties and blatantly makes other provisions 

superfluous. Id.   

Narrowly interpreting “participate” supports the Securities Act’s primary 

purpose. A primary reason the court in Harden stated QIUs are underwriters 

because they serve the underwriter’s gatekeeping function by deterring issuers 

from raising extra capital by acting self-servingly, such as an issuer pressuring 

the underwriter to increase the security’s opening price 65 F.3d at 1403 cite 
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about specific parties. That protective function is “the same protective function 

envisioned by the 1933 Congress when it defined . . . those entities who would 

be subject to Section 11 liability. Id. In a direct listing, the issuer generates no 

capital, and neither the underwriter nor the issuer sets the reference price or 

the opening price. Slack, 445 F. Supp. at 381. Rather, the FA provides the 

DMM with historic financial data about the issuer. Id. The DMM uses that 

historic data and its own analysis to determine the reference price, and then, 

on the day trading begins, market orders determine the security’s opening 

price. See id. Because neither an FA nor the issuer can act self-servingly to 

generate any capital in a direct listing, the FA does need to perform the 

protective function envisioned by the 1933 Congress . . . .”  

Additionally, adopting a broad interpretation of “participates” stunts the 

liquidity and efficiency of the market. The number of companies going public, 

and the total number of companies trading on exchanges, has substantially 

decreased since the 1990s. Horton, supra at 186-88. Many companies are 

opting to stay private longer because there is a plethora of money on the 

private market and raising capital on the private market is drastically cheaper 

than in an IPO. Lipke, supra at 150; Horton, supra at 189 (explaining the mean 

cost of a larger company’s IPO is $44 million dollars, but $37 million—or 

roughly 84 percent—of that cost is the underwriter’s fee). This augmented 

ability to raise capital on the private market removed much of the motivation of 

pursuing an IPO. See, Lipke, supra at 150. As such, in 2018, the NYSE 

promulgated its direct listing rule, which gives companies a drastically cheaper 
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option to go public. Horton, supra at 189. Direct listings impose significantly 

lower costs by utilizing financial advisers, rather than underwriters. Id. Thus, 

direct listings mitigate the primary cost of taking a company public.  

By providing a cheaper method to go public, direct listings make the 

market more liquid and efficient. Liquidity focuses on how readily one can 

convert an asset into cash. Id. at 188. The fewer companies trading on an 

exchange, the less liquid the exchange. See id. While direct listings will not 

replace IPOs as the primary method of taking a company public (due to 

stringent suitability requirements), direct listings do provide a viable and 

cheaper alternative that suitable companies are happy to utilize. See Alon-

Beck, supra at 251. As such, some companies that would have stayed private 

will go public by utilizing the direct listing. See id. Thus, direct listings increase 

the overall number of public companies, thereby, increasing market liquidity. 

The direct listing method also increases the market’s efficiency. Lipke, 

supra at 175-76. Unlike private companies, public companies are subject to 

public disclosures. See id. Many courts adopt the “efficient market hypothesis,” 

which says that a company’s stock price accurately reflects all public 

information. See e.g. In re Merck & Co. Sec. Litig., 432 F.3d 261, 269 (3d Cir. 

2005). Increasing the number of companies subject to public disclosures 

reduces the asymmetry of information in the market. See SEC v. Ralston Purina 

Co., 346 U.S. 119, 127 (1953) (stating because the transaction was a private 

offering, “[t]he employees here were not shown to have access to the kind of 
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information which registration would disclose.”). As such, increasing the 

number of public companies, produces a more efficient market.  

Despite these benefits, petitioner argues that not qualifying FAs as 

statutory underwriters yields horrid results but, petitioner’s argument is 

greatly exaggerated. Petitioner focuses on the idea that if a FA does not qualify 

as a statutory underwriter, then it has no incentive to conduct due diligence 

and plaintiffs lose a party they can sue.   

First, FAs still have legal and market incentives to conduct due diligence. 

Depending on the actions an FA performs, it can qualify as a statutory 

underwriter under Section 11. This alone provides FAs with an incentive to 

conduct due diligence. Even if the FA does is not a statutory underwriter, 

plaintiffs may also bring various claims, such as a Section 10(b) claim and a 

Section 12(a)(2), as neither of these claims turn on the meaning of 

“underwriter.” Additionally, the market provides incentives to conduct due 

diligence. Every successful offering boosts a firm’s reputational capital. An 

underwriter’s reputational indicates the esteem of the underwriter’s firm, so it 

markets the firm to issuers, and by signing the registration statement, the 

underwriter’s reputational capital markets the security to prospective 

purchasers. Horton, supra at 202-04. In direct listings, the offering still affect 

an FA’s reputational capital, but they do not use that reputational capital to 

market the security to purchasers. Id. So, if an FA does not perform any due 

diligence, that may affect its reputational capital, and thus, affect its ability to 

be hired as a FA.  
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Second, plaintiffs may be able to qualify another party in a direct listing 

as a statutory underwriter. The DMM sets the security’s reference price, 

determines the opening price, and acts as an intermediary between the issuer’s 

shareholders and purchasers. These actions are at the heart of underwriting. 

Thus, plaintiffs could try to categorize the DMM as a statutory underwriter. See 

In re Laser Arms Corp. Sec. Litig., 794 F. Supp. 475, 484 (S.D.N.Y. 1989).  

Here, Thatcher did not participate in Horizons’ direct listing. Like In re 

Lehman, Thatcher helped structure the registration documents and provided 

information about Horizons’ trading history on the private market to the DMM. 

These are not activities that relate to the distribution of securities. There is no 

indication that Thatcher or Horizons’ lawyers performed any different tasks 

relating to the registration statement. Holding Thatcher liable as an 

underwriter here would thus contradict the specifically enumerated classes of 

defendants under § 11. Therefore, Thatcher did not participate in Horizons’ 

transaction. 

CONCLUSION 

For the reasons stated above, Respondents respectfully requests this 

Court affirm the decisions of the United States Court of Appeals for the 

Fourteenth Circuit.  

 Respectfully Submitted,   

      /s/ Team R12  

  Counsel of Record for Respondents 


