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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

I. Whether purchasers of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act of 

1933 even though they cannot trace their purchased shares to a 

registration statement. 
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II. Whether investment bankers acting as financial advisors in a direct listing 

are statutory underwriters for purposes of Section 11 liability. 

STATEMENT OF THE CASE 

Horizon Inc. is a business incorporated in 2014 with the mission of 

expanding the range of applications to treat numerous cognitive disorders 

including short term memory loss and early-stage dementia. Horizon was 

founded by Peter Maxwell “Maxwell.” Maxwell lacked the capital to grow the 

business and sought help from a friend, Matthew Stowe, who works for a venture 

capital firm. Stowe gave Maxwell the information of two angel investors who 

specialize in undercapitalized startups. One of the investors, Geoffery Robbin 

invested $10 million in start-up for 6 percent of Horizons common stock and 

would later become a close confidant to Maxwell. 

 After two years, Maxwell and Robbins required additional funding and 

again reached out to Stowe. Stowe set up a meeting with his firm Ashford, in 

February 2016. Ashford told Maxwell that another firm, Franklin Fund, would 

contribute $30 million in exchange for 12 percent of Horizons stock. Horizon 

grew, and following the final round of funding in April 2018  had aggregated over 

$900 million with 47 percent of Horizon's stock with venture capital firms.  

 In May 2018 Maxwell received a call from Stowe that investors were 

anxious to have liquidity for their investment. Many investors have held the 

common stock for over two years and many employees were paid a significant 

amount of their compensation in stock. On June 2, 2018, Maxfield, Robbins, 

and Lawrence Forbes, a senior partner at Thatcher Lyon, met in the office of 
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Robert Folk, an attorney at Whitmore Davis, to discuss strategies on investment 

liquidity. They decided that the best option was to do a direct listing, where 

shareholders could sell shares to the public on the New York Stock Exchange 

“NYSE”. It also entailed that sales of shares by affiliates and non-affiliates who 

held the stock for less than one year would need to be registered with the 

Securities and Exchange Commission “SEC” by filing a Resale Registration 

Statement. Before going through with the paperwork, Forbes stressed that 

investment banks are only “financial advisors” in direct listings and that they 

only help create the Resale Registration Statement and prospectus; and that it 

was Horizons job to market the sales at an Investors Day. Horizons retained 

Thatcher Lyon as financial advisor and Whitmore Davis as counsel. Together, 

Thatcher and Whitmore began the due diligence process and drafted the Resale 

Registration agreement, prospectus, and other materials which Horizons used at 

an investor road show “Investor Day”. Investor Day would be streamed over the 

internet and would contain presentations from the Horizons executive team. On 

September 15th, 2018 after due diligence by Forbes and Folk in reviewing 

Horizons books, Horizon filed its Resale Registration Statement. Upon Filing, 

Horizon had 132,581,994 and registered 83,526,656 shares, or approximately 

63% of its total shares, under the Resale Registration Statement because they 

were owned by non-affiliates who had purchased within the last year and 

affiliates. The remaining 49,055,338 shares were held by non-affiliates for longer 

than one year, and therefore their sale was exempt from registration under Rule 

144. 
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 On November 10th, 2018, Horizon held Investor Day which drew a crowd 

of 8,000. Prior to the Registration becoming effective, the Designated Market 

Maker consulted with Thatcher regarding pre-listing selling, buying interest, and 

other factors unavailable to the Designated Market Maker. On January 10th, 

2019 the Registration became effective and on January 13th, 2019 the NYSE set 

Horizons reference price at $62, and the Designated Market Maker set the 

opening trading price at $67. This price was based off of buy and sell orders. 

After 4 days of trading, the State of Fordham Firemen's Pension Fund” “The 

Fund” bought seven million shares at $68 a share to keep it as a long-term 

investment. On July 18th, 2019 Horizon released a statement that in a recent 

study by Oxford University Medical Research Institute that Horizon's highly 

successful technology in helping dementia was associated with brain cancer in 

13 percent of their patients. The stock plummeted from $73 to $37 and the 

Pension fund sold their block at $38 a share. They bring a suit.  

SUMMARY OF THE ARGUMENT 

 The United States Supreme Court should affirm the ruling of the Appellate 

Court that The State of Fordham Firefighters Pension Fund is required to trace 

their purchased shares to the Resale Registration Statement containing 

misstatements or omissions in a direct listing. This precedent set in 1967 by 

Judge Friendly has been upheld in every Section 11 case since its creation. The 

reason the narrow reading is correct is threefold. First, the SEC has stated in a 

release that IPO and direct listing offers have the same Section 11 liability, 

therefore the existing precedent should be binding. Second, its reading aligns 
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with Congress’s vision to promote disclosure and protect investors in the less 

restrictive means for honest businesses. Colonial Realty v. Brunswick Corp., 257 

F.Supp. 875, 877 (S.D.N.Y 1966). To rule otherwise would create automatic 

standing in every Section 11 case because there would be nothing to 

counterbalance the section's low pleading standard. Finally, the court should 

apply the precedent to direct listings that have been in jurisprudence for over 

five decades because departing now because to do so would require the judiciary 

to usurp Congress’s authority.  

 Furthermore, the Court should uphold the Appellate Court’s ruling that 

Thatcher was not a statutory underwriter under Section 2(a)(11). First, Thatcher 

had not purchased any of Horizons securities and therefore lacked the requisite 

“view to distribute” as a result of this lack of possession. This argument is not 

refuted in the dissenting opinion, and thus should not be considered before the 

court in this case. Second, Thatcher’s role in the direct listing was only that of 

an investment advisor, and they did not offer or sell securities on the behalf of 

Horizons. Under this second category of statutory underwriters, courts may find 

underwriter status when a party engages in “steps necessary for the distribution 

of securities,” which are interpreted to be “continual solicitations” made by the 

party in question. SEC. v. Chinese Consol. Benevolent Soc’y, 120 F.2d 738, 741 

(2d Cir. 1941). Thatcher’s aid in drafting the registration statements, prospectus, 

materials used at Investors Day, and performing due diligence fall short of 

‘continual solicitations’ and were merely in the scope of Thatcher fulfilling their 

duties as an investment advisor. 
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Finally, Thatcher failed to participate in the purchase, offer, and sale of 

Horizons securities. The Court should first adopt the Second Circuit’s 

interpretation of “participation” to be “actual participation,” attaching 

underwriter liability in the Seventh Circuit’s unwholly broad standard would 

apply to almost every party remotely involved in the direct listing. When viewed 

under the ‘actual participation’ standard, three elements apply: participation in 

either the a) purchase; b) offer; or c) sale. Thatcher did not participate in the 

purchase provided that Thatcher never acquired Horizons securities. Further, 

Thatcher did not participate in the offer because they did not directly engage in 

direct marketing, presentations, or distributions to investors, all activities which 

were instead performed by Horzions. Last, Thatcher did not participate in the 

sale of Horizon securities because their role was dispensable to the direct listing 

and Thatcher lacked direct involvement in establishing the trading price. 

ARGUMENT 

I. The Court Correctly held that the “Pension Fund” had no standing 
under Section 11 because they were not able to trace their 
purchased shares in a direct listing to a registration statement.  
 
Section 11 of the Securities Act of 1933 states that, “. . . . [T]he registration 

statement, when such part became effective, contained an untrue statement of 

a material fact or omitted to state a material fact required to be stated therein or 

necessary to make the statements therein not misleading, any person acquiring 

such security may . . . . sue . . . .” 15 U.S.C. § 77k (2018). The Securities Act was 

created to, “protect investors by ensuring that companies issuing securities 

make a ‘full and fair disclosure of information’ relevant to public offerings” Pinter 
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v. Dahl 486 U.S. 622, 646 (1988). Congress also highlighted that the act helped 

companies by, “protecting the public with the least possible interference to 

honest business.” 257 F.Supp. 875. Section 11 more specifically, “promotes 

compliance with these disclosure provisions by giving purchasers a right of 

action against an issuer or designated individuals for material misstatements or 

omissions in registration statements.” Omnicare, Inc. v. Laborers Dist. Council 

Const. Indus. Pension Fund, 575 U.S. 175, 179 (2015). In Sum, the section 

creates two ways in which an issuer can be liable, “one focusing on what the 

statement says and the other on what it leaves out. . . . [but] the buyer need not 

prove that the defendant acted with any intent to deceive or defraud.” Herman & 

MacLean v. Huddleston, 459 U.S. 375, 382 (1983). To establish standing under 

Section 11, the plaintiff must be able to trace his purchased shares to a specific 

registration statement containing a material misrepresentation or omission. 

Barnes v. Osofsky 373 F.2d 269, 271 (2d Cir. 1979).  

Further, Section 11 and the 1933 Act make it unlawful to sell a security 

unless there is a registration statement for the specific security in effect or an 

exemption under Rule 144. 15 U.S.C. § 77e. Rule 144 holds the standard for 

determining first whether the individual is engaged in the sale of a security and 

also whether they are required to have a registration statement for that security. 

Rule 144 more specifically states that “non-affiliate shareholders who have held 

their shares for at least one year are not underwriters and therefore their sales 

are exempt from registration. However, if either affiliate or non-affiliate has their 

shares for less than a year, they are considered underwriters according to the 
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rule and must sell their shares by filing a registration statement with the SEC. 

17 C.F.R. § 230.144. Even though affiliates and non-affiliates have different 

requirements before they can engage in transactions, once the Resale 

Registration Statement is effective both individual shares are commingled in a 

direct listing. The facts present create issues under Section 11 like, how should 

the court interpret the phrase “such security” in a direct listing when registered 

and unregistered shares are commingled, and finally whether this question is 

out of the scope of the judiciary and falls towards the legislature to determine 

the fate of standing in Section 11.  

A. Such Security 

 Within the last few years, direct listings have been an option that many 

successful companies have chosen in order to generate new revenue for their 

company. More specifically a direct listing is, “ . . . . similar to an IPO . . . . the 

main difference between the two mechanisms is that when a company directly 

lists, it enters the public market without a firm underwriting its securities and 

without offering new shares.” § 10:107. Direct listings, 1B Going Public Corp. The 

overall goal of a direct listing is to provide credibility to the business while also 

offering liquidity for its investors in a less expensive manner than a traditional 

IPO. Id. Direct listings are a result of the Securities and Exchange Committee 

“SEC” approval of a new regulation with the goal to provide a means for 

companies that are not publicly traded on the market to list them on the 

exchange. 83 Fed. Reg. 5650 (Feb. 2, 2018). The major parts of the rule that are 

important to the issues, in this case, are it, “allows a company to (1) enter the 
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public market for the first time on a major public listing (2) without issuing new 

shares as in an IPO, but the company is still (3) subject to the registration 

requirements of the Securities Act and thus (4) subject to Section 11 liability.” 

Id.  

 Before 2018 if a company wanted to enter the public market, their only 

option was to release an IPO by first filing a registration statement with the SEC. 

In 1967 the case of Barnes v. Osofsky, a claimant, brought suit under Section 

11 for failing to disclose danger signals on the prospectus. During the case, a 

question was raised as to the interpretation of the words “such security” and 

what is needed for a claimant to have standing in a Section 11 claim. Judge 

Friendly in his opinion noted that “such security” has two possible 

interpretations for standing; the first, a narrow one, which required the plaintiff 

to trace their purchased shares to a registration statement that contained a 

misrepresentation or omission. 373 F.2d at 271. The second, a broad one, which 

conferred standing on a claimant “when they have purchased a security of the 

same nature as that issued pursuant to the registration statement.” Id. Judge 

Friendly after reviewing the legislative history and overall statutory scheme of 

Section 11, adopted the narrow reading and further stated that the broad reading 

should only be used by the courts if there is “good reason to do so”. Id.  

As the Appellate Court has pointed to, the Barnes approach has been 

adopted and reaffirmed by various circuits across the nation. Lee v. Ernst & 

Young, LLP, 294 F.3d 969 (8th Cir. 2002); Hertzberg v. Dignity Partners, Inc., 191 

F.3d 1076 (9th Cir. 1999); APA Excelsior III L.P. v. Premiere Techs., Inc., 476 F.3d 
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1261 (11th Cir. 2007). The approach has gained so much traction from courts 

that even transactions where tracing the purchased shares to the registration 

statement were impossible it upheld the approach. Krim v. PcOrder 402 F.3d 489, 

498 (5th Cir. 2005). In that case, The Fifth Circuit upheld the narrow reading of 

the tracing requirement when the claimants argued that under the narrow 

reading “it is virtually impossible to differentiate PO shares from non-PO Shares.” 

Id. The court nonetheless failed to adopt the broad interpretation because it 

would be “inconsistent with the legislative history and its statutory scheme.” Id. 

 Applying these rules to the facts in Horizons case, the claimants are 

asserting that the resale registration statement released by Horizon contained 

material misstatements and omissions regarding the research findings in the 

Oxford study which caused the stock to plummet. These facts are essentially the 

same operative facts as seen in Barnes and Krim although the claimants 

disagree. The Pension Fund argues that the major difference is that Barnes case 

was an IPO case whereas Horizon engaged in a direct listing. This argument 

holds no weight because the SEC has already spoken in their release that direct 

listings are “subject to the registration requirements of 1933 Act, and subject to 

Section 11 liability.” 83 Fed. Reg. 5650 (Feb. 2, 2018). The SEC was given the 

opportunity to distinguish liability differences between IPO’s and direct listings 

but chose not too which speaks to their intention of having them be treated the 

same. The Pension Fund further argues that this case presents a “good reason” 

to use the broad interpretation of “such security” because the shares are 

impossible to trace due to the fact that the shares that were exempt from a 
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registration statement were commingled with the shares that were not at the 

time of trading. Since the SEC has shown its intent to treat IPO and direct listing 

issues under Section 11 the same, the ruling in Krim should be controlling here. 

In Krim, the court found the “impossibility trace argument” insufficient to be a 

“good reason” to rule in favor of adopting the broad interpretation. 402 F.3d at 

498. In the fifty-three year history of the tracing requirement in jurisprudence, 

no circuit court has ever found a “good reason” to move away from the tracing 

requirement, and the court should not find one today. The SEC through its 

regulations has shown that IPO’s and direct listings should be held to the same 

standards, which means the impossibility argument would be insufficient. For 

the above reasons, the court should affirm the Appellate Court's ruling that the 

tracing requirement should continue to be followed in direct listings.  

B. Counterbalance of Section 11 

 Section 11 is one of the ways that the 1933 Act creates a private cause of 

action. Herman, 459 F.2d at 382. Although it creates protection for investors, 

the section is limited in scope and only places a minimal burden on the plaintiff, 

because there is no requirement of scienter. Id. This less stringent pleading 

standard causes an unfair advantage to the plaintiffs filing, therefore, the tracing 

requirement acts as a counterbalance. In re Century Aluminum Co. Sec. Litig., 

729 F.3d 1104,1107 (9th Cir. 2013). Other circuits have spoken to the harm that 

the broad reading would have on Section 11 claims noting that allowing standing 

in cases such as these would create automatic standing and leave a business 

powerless. Katz v. Gerardi, 655 F.3d 1212, 1222 (10th Cir. 2011). The United 
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States Supreme Court also highlighted that “if the legislature had the power to 

incorporate a similar provision in the statute when it was passed originally, it 

had the same power with regard to future transactions to enact an amendment.” 

Chicago, Burlington, & Quincy R.R. Co. v. McGuire, 219 U.S. 549, 565 (1911). The 

court in the same case distinguished the roles of the judiciary and legislature by 

saying that, “the scope of the judicial inquiry in deciding the question of power 

is not to be confused with the scope of the legislative considerations in dealing 

with the matter of policy.” Id.  

 The 1933 Act gives an investor many different judicial remedies in the anti-

fraud context. Judge Friendly noted that “by contrast, the antifraud Sections 

12(2) and 17 “are not limited to the newly registered shares.” 373 F.2d at 272. 

These outlets give the claimant a remedy even when they can not meet the 

requirements of Section 11. Although there are other options available for 

investors, Section 11 is most attractive because of its low pleading standard, 

where an investor need not prove scienter. 459 U.S. at 382. This standard 

hinders places of business because whether the alleged misstatement or 

omission in the registration was intentional or by accident they can still be liable. 

Id. The tracing requirement helps to offset the unfair advantage to plaintiffs. As 

the Appellate Court also noted without the tracing requirement it would create a 

situation where the claimant has automatic standing in every Section 11 claim 

even if the shares purchased were not even remotely related to the alleged 

misstatement or omission in the registration statement. This would go directly 

against the intent of Congress to protect investors while also being non-invasive 
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of honest businesses. Furthermore, if the court today adopted the broad reading 

of “such security” giving automatic standing to claimants, it would make direct 

listings obsolete. It would deter companies from progressing themselves 

financially in fear of unforeseen liability under Section 11. In this case, if the 

broad interpretation was adopted it would give The Pension Fund standing in its 

claim against Horizon even though the seven-million shares that were purchased 

could’ve been exempt under Rule 144. This would be unjust, as it would go 

directly against Congress’s wishes as well as undermine Rule 144. Therefore, the 

court should affirm the Fourteenth Circuits ruling because it fits with the 

legislative history of the 1933 Act and counterbalances Section 11’s less strict 

pleading standard.  

 Lastly, the court should affirm the Appellate court's decision because 

adopting the broad interpretation would disturb the complex balancing powers 

in securities law. The Pension Fund argues that the court needs to adopt the 

broad interpretation for policy reasons because direct listings make it almost 

impossible to trace the purchased shares to a registration statement. The 

Pension Fund is asking the court to assume the role of the legislature and weigh 

policy concerns present in the case. As the United States Supreme Court stated 

in 1911, the scope of the judiciary is in regards to power, not policy. 219 U.S. at 

565. The court in the same case highlights that if Congress created the statute 

they have the power to amend the statute. Id. Rightfully, the power lies with 

Congress to decide whether direct listings require the broad interpretation of 

“such security” due to the commingling of shares. Therefore, the court should 
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not go against precedent, Congress’s intention, while also usurping Congress’s 

powers to adopt the broad interpretation of “such security”.  

II. Thatcher’s involvement in the direct listing was not that of a 
statutory underwriter because Thatcher did not aim to distribute, offer 
or sell securities on behalf of Horizons, or participate in a role 
‘necessary’ for the distribution of securities. 
 

Section 11 assigns liability to 1) issuers; 2) directors; 3) signatories on a 

registration statement; 4) accountants and other professionals who prepare 

reports...in connection with a registration statement; and 5) underwriters. See 

15 U.S.C. § 77k(a). In this case, the issue is whether Thatcher Lyon should be 

considered as an underwriter for liability purposes. 

Section 2(a)(11) establishes three categories of statutory underwriters: A) 

one who purchases securities from an issuer with a view to distribution; B) one 

who offers or sells securities on the behalf of an issuer in connection with the 

distribution of a security; and C) any person who participates in any 

undertaking. 15 U.S.C. § 77b(a)(11). 

A.   Thatcher did not purchase Horizons’ securities and thus cannot 
have a view to distribution. 
 
Thatcher, as financial advisor, did not purchase securities from Horizon 

and lacked a “view to distribution” under Section 2(a)(11). Thatcher had never 

discussed any acquisition rights or purchase agreements with Horizon. Likewise, 

Thatcher never came in possession of any Horizons shares and therefore lacked 

any ability to distribute shares on the market. Moreover, Thatcher lacked any 

ability to yield profits from the spread by their failure to purchase block shares. 

Even to the extent of the spread, Thatcher had no role in establishing the 
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reference and opening prices, all of which were the product of NYSE and the 

Designated Market Maker. 

To determine whether there was a ‘view to distribute,’ courts look to the 

party’s objective evidence and intentions, such as “the length of time the shares 

were held” or “whether there has been an unforeseeable change in circumstances 

of the holder.” Sec. & Exch. Comm'n v. Longfin Corp., 316 F. Supp. 3d 743, 766 

(S.D.N.Y. 2018). Similarly, the intent to hold the securities as an investment also 

plays a probative role. See id. (the court held that “(t)here is abundant evidence 

that [defendant] always intended to sell the [shares] and not to hold them as an 

investment.”); see also Ackerberg v. Johnson, 892 F.2d 1328, 1336 (8th Cir. 

1989) (explaining that the court examines the length that the security was held 

in determining an intention to distribute to the public.). 

In this case, Thatcher Lyon simply never came into possession of any shares and 

therefore could have never formulated a view to distribute shares in a public 

offering. Should the Court choose to analyze Thatcher under this first type of 

statutory underwriter, there would be no transaction or length of ownership to 

consider and the test would fail. The majority opinion bluntly states that 

Thatcher “did not purchase securities,” which is also unrefuted in the dissenting 

opinion. The record makes no mention of any share purchase between Thatcher 

and Horizons, and thus should not be considered before the court. 

B. Thatcher only performed as an advisor and did not offer or sell 
securities on behalf of Horizons. 

 
Similar to the argument made in the first category of statutory 

underwriters, Thatcher never came into ownership or possession of any Horizons 
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shares throughout the direct listing process and thus could not have offered or 

sold in connection with the distribution of a security under the plain text of 

Section 2(a)(11). 

However, the appellate court’s majority opinion also points out that a ‘best-

efforts’ offering may also be considered. In a best-efforts offering, the investment 

banks do not buy and sell shares, but rather give best efforts to sell the issuing 

securities and receive commission as a result. See SEC v. Inv. Bankers of Am. 

Inc., 181 F. Supp. 346, 348 n.4. (D.D.C. 1960); A.J. White & Co. v. SEC, 556 F.2d 

619, 620-21 (1st Cit. 1977). This present case also transcends this ‘best efforts’ 

standard as well, as Thatcher does not receive a seller’s commission within the 

transaction. However, the appellate court points out that underwriter status in 

connection with the distribution of a security “ought to be read as covering 

continual solicitations,” and that “those who are engaged in steps necessary to 

the distribution of security issues” should not be exempted from underwriter 

status. SEC v. Chinese Consol. Benev. Ass'n, 120 F.2d 738, 741 (2d Cir. 1941). 

         As the court found in Chinese Consolidated, a contractual relationship or 

compensation need not exist in order for a party to be pegged a statutory 

underwriter. See id. at 739. The party in question was an association of Chinese 

Americans that solicited the purchases of Chinese war bonds to other Chinese 

communities in the United States. See id. at 740-41. This association had no 

ties to the issuer, the Chinese government. See id. at 739. The Second Circuit 

ultimately held that the marketing efforts to Chinese citizens spanning several 

states, the exchange of funds, and the distribution of these funds to association 



 

20 

members were considered “continual solicitations” that “normally…result in 

distribution.” Id. at 739. As such, these continual solicitations were “necessary 

to the distribution of security issues” and the association was found to be a 

statutory underwriter. Id. 

         The case at bar is materially different from the circumstances described in 

Chinese Consolidated. The only particular role played by the Thatcher was that 

of an advisor. Thatcher fulfilled the contractual duties assigned as this advisor 

and nothing more. Among these contractual duties were merely the tasks of 

performing due diligence, examining financials, and drafting the Resale 

Registration Statement as well as the prospectus and Investor Day materials. 

Contrasted with Chinese Consolidated, none of these 

Furthermore, Circuit Judge Cappucci’s dissenting opinion regarding this second 

type of statutory underwriter is improper. The dissenting opinion argues that 

Thatcher is a statutory underwriter given all of the materials they had drafted 

for Horizons’ Investors Day, and further argues that these materials were directly 

used to solicit investments from the attendees of the event. The dissent 

equivocates these Investors Day materials to the marketing efforts found in 

Chinese Consolidated, and argues that Thatcher was “fully aware” that the 

materials would find their way to investors. Nonetheless, the dissenting opinion’s 

portrayal of the facts are misrepresented and are inconsistent with Chinese 

Consolidated. 

Most notably in Chinese Consolidated, the party in question directly 

advertised Chinese war bonds to members, handled funds, and then distributed 
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these funds to members by the association’s own accord. These Chinese war 

bonds were directly prepared by the Chinese government, at which the 

association had no direct ties to.  

In the present case, Horizons played a strikingly similar role as the 

association in Chinese Consolidated had. Horizons directly marketed Investors 

Day to the public, presented materials on their own accord, and attempted to 

solicit investments from the attendees. Thatcher, on the other hand, merely 

prepared documents alongside Horizons and Whitmore Davis. Thatcher was not 

alone in preparing materials that were ultimately used in Investors Day, and 

furthermore did not directly participate in the event. This is a far cry from the 

“continual solicitation” standard which was applied in . The mere drafting of 

documents that Horizons ultimately decided to present on their own behalf is 

distinctly different than the direct marketing schemes, handling of funds, and 

distribution by the association in Chinese Consolidated. The Court should find 

that Thatcher did not “continually solicit” investors, and further that they did 

not offer or sell securities on behalf of Horizons. 

C.   Thatcher did not directly or indirectly participate in the purchase, 
offer, and sale of securities. 
 

Thatcher’s role in the direct listing fails to meet the required “direct or indirect” 

participation standard for the purchase, offer, and sale of securities. Section 

2(a)(11) is silent on how to interpret this level of participation, which has led to 

a circuit split in the Second and Seventh Circuits. The Seventh Circuit’s 

interpretation, or activities necessary to the distribution of securities, is unduly 

broad and could open an influx of problems for the court. The Second Circuit’s 
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construct of participation, or activities relating to actual distribution of 

securities, is proper and should be applied in the case at bar. Thatcher, however, 

fails to meet either interpretation of this third type of statutory underwriter. 

Thatcher’s participation as an investment advisor was not “necessary” to 

the Horizons securities established under the Seventh Circuit’s interpretation in 

Harden v. Raffensberger, Hughes & Co., 65 F.3d 1392. The Seventh Circuit has 

held that participation which is “necessary to the distribution of securities” 

constitutes a statutory underwriter, which activities include performing due 

diligence and recommending a yield rate. Id. at 1395, 1400. The appellate court’s 

application of Harden to the case at hand is appropriate and the outcome should 

be upheld. 

In Harden, an issuer sought to issue short term notes with a subsidiary 

performing as an underwriter. Id. at 1394-95. The NASD (now FINRA) required 

the issuer to obtain a “qualified independent underwriter” to perform due 

diligence and recommend a minimum yield rate in exchange for a lump sum 

payment. Id. at 1395. The issue before the court was thus whether the 

defendant, as a “qualified independent underwriter” was subject to underwriter 

liability. Id. at 1397. The Seventh Circuit ultimately found that the activities of 

the qualified independent underwriter rose to the level of a statutory underwriter. 

Id. at 1401. 

The present case however is materially different from Harden. Thatcher 

simply had not been contracted as an “qualified independent underwriter,” but 

rather as an investment advisor. In Harden, the qualified independent 
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underwriter openly disclosed themselves as an underwriter, to which the court 

said “the NASD….has determined that “qualified independent underwriters” are 

subject to section 11 liability.” Id. The court went so far as to say “in certain 

circumstances, the terms ‘participates’ and ‘participation’ will not include the 

issuance of an opinion or recommendation, this regulation suggests implicitly 

that such actions could otherwise constitute ‘participation.’” Id.  

In this case, the record shows that Thatcher disclosed their status as an 

advisor within the Resale Registration Agreement and the prospectus. 

Furthermore, Thatcher’s activities of examining documents, assisting in the 

preparation of materials, and communicating with the Designated Market Maker 

are all what the Harden court describes as ‘issuing opinions and 

recommendations.” Although the activities performed by Thatcher were 

immensely helpful in the registration process, they were not “absolutely 

necessary” as the appellate court points out. Should the Court apply the Second 

Circuit’s approach, not only would Thatcher be held liable, but also Whitmore 

Davis as well given their virtually identical role in performing due diligence, 

assistance in preparing documents, and drafting the Resale Registration 

Statement. In sum, Thatcher was not “necessary” to the transaction through 

their minimal engagement, and adopting the Second Circuit’s approach would 

endanger many other unintended parties within the transaction as well. 

Thatcher’s role within their duties and responsibilities as an “investment 

advisor” fall short of the participation standard established in In re Lehman 

Brothers Mortgage-Backed Securities Litigation. In Second Circuit’s 
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interpretation, the court held that a party must be engaged in the “actual 

distribution” of securities in order to be considered an underwriter. Id. at 176. 

Whereas, providing services that merely facilitate an offering fall short of the 

third category of statutory underwriters. Id. The appellate court was proper in 

their application of the Lehman holding, and the outcome should be upheld. 

         In Lehman Brothers, third-party rating agencies provided aid to issuers by 

supplying investment ratings and tools for the securitization structuring process. 

Id. at 172. This activity was beyond the rating agencies’ typical role. Id. Among 

these tools were various models used to determine ratings. Id. As a result, issuers 

could receive “feedback” on the ratings of different tranches of mortgage-backed 

securities and rebuild these tranches to receive a greater rating. Id. at 172-73. 

However, many of these models were faulty and did not reflect true risk faced by 

issuers. Id. The issuer subsequently used these defective models to rebuild MBS 

tranches and had them listed for trading. Id. 

         When the value of these tranches eventually declined due to the 

unaccounted-for risk, shareholders filed suit against these third-party rating 

agencies alleging that they performed the duties of an underwriter. Id. at 173-

74. The plaintiffs argued that these ratings were a “necessary predicate” to 

distribution and therefore the agencies “participated” in the undertaking. Id. at 

175, 182. The Second Circuit, unpersuaded by the plaintiffs’ argument, held the 

actions of the rating agencies were just that of “provid[ing] services that facilitate 

a[n]…offering.” Id. at 176. Likewise, the actions of an underwriter require a 

“statutorily defined” and “distribution-related” activity. Id. In order for the rating 
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agencies to be underwriters, they were required to have activity in the “actual 

distribution” of the securities. Id. Thus, the rating agencies’ ‘feedback’ in the 

securitization process was just assisting others to participate in the offering and 

not participating themselves. See id. 

         Thatcher’s activity in the case at bar bears a striking resemblance to 

Lehman Brothers and the holding of the appellate court should be sustained. In 

the majority opinion, the court adopted the Lehman Brothers interpretation that 

an underwriter must be involved in activities relating to the actual distribution 

of securities on grounds that the Seventh Circuit’s interpretation is too wholly 

broad and could improperly applied to every party that was involved in a 

transaction. 

D.   Thatcher’s preparation of materials for Investors Day or the 
Designated Market Maker did not constitute an actual distribution. 
 
Thatcher’s role as Horizon’s investment advisor in the direct listing was 

properly analyzed under the Second Circuit’s “actual distribution” standard and 

their activities fall short of the statutorily defined requirements of a) purchase; 

b) offer; or c) sale. The appellate court was proper in their finding, and this Court 

should uphold. 

a.  Thatcher Lyons never purchased block shares of Horizons 
securities. 
 

Thatcher failed to acquire any interest in Horizons securities throughout 

the venture capital, registration filing, and listing components of the offering and 

therefore did not purchase securities. The appellate court’s majority opinion 

candidly states that Thatcher did not purchase shares in the scope of the 
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services provided, and further did not assist any other party in the purchase of 

block shares. This argument is unrefuted by the dissenting opinion and no 

further facts on the record indicate any actual purchase made by Thtacher. This 

element is therefore irrelevant and should not be considered before the court. 

b. Thatcher Lyons did not directly participate in the offer of 
securities at Investors Day. 
 

Thatcher’s document preparations, financial statement examinations, and 

registration filings further failed to participate in the offering Horizons securities. 

Rather, Thatcher simply fulfilled their duties of what they were contracted for: 

reviewing financial information, performing due diligence, drafting registration 

statements and the prospectus, as well as being a liaison between the Designated 

Market Maker and Horizons. Most notably, Thatcher simply worked alongside 

Whitmore Davis in drafting materials which Horizons had used at Investors Day. 

Despite their lack of involvement in the Investors Day or any solicitation of 

investments as a result, the dissent suggests that the mere assistance in 

preparing documents that appeared within the Investors Day event pegs 

Thatcher as an underwriter. However, the dissent’s argument is flawed and 

misconstrues the holding of N.J. Carpenters Vacation Fund v. Royal Bank of Scot. 

Grp., PLC. 720 F. Supp. 2d 254 (S.D.N.Y. 2010). 

         In the case of N.J. Carpenters Vacation Fund, the Second Circuit held that 

engagement by a party in a road show constitutes “direct participation” and 

therefore a party may be held as an underwriter. See id. at 263. In that case, a 

rating agency was alleged to have played a significant role in the creation of 

securities. See id. The court found that “(h)aving a relationship with an issuer or 
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an underwriter, however, does not transform one into an underwriter.” Id. 

(quoting In re WorldCom Sec. Litig., 308 F. Supp. 2d 338, 344 (S.D.N.Y. 2004)). 

The defendants’ actions “were not related to the core functions of an 

underwriter,” which the court considered as “the marketing, distribution, and 

sale of offerings to investors.” Id. at 264. 

         In the present case, Thatcher had no direct engagement in Investor Day. 

Thatcher, alongside the works of Whitmore Davis, prepared materials which were 

subsequently used by Horizons during the event. Aside from these materials, 

Thatcher had not engaged in any communications with investors, provided 

marketing regarding the offering, or presented materials on Horizons’ behalf. All 

of these actions were taken by the issuer alone, as they were well within their 

right to do so. Similar to N.J. Carpenters Vacation Fund, Thatcher’s mere 

relationship with Horizons doesn’t implicate Thatcher as an underwriter, 

especially given all of the above actions weren’t ‘core’ to underwriting. As the 

appellate court’s majority opinion similarly points out, there are several degrees 

of separation between the preparation of these materials and Thatcher’s role in 

the process. To hold Thatcher in “direct” participation would similarly require 

the court to hold Horizons’ counsel, Whitmore Davis, in “direct” participation as 

well. This proposition of holding legal counsel liable as an underwriter is absurd, 

yet under the dissent’s logic is wholly possible. 

c.  Thatcher’s duty as an investment advisor is not 
indispensable to the sale of securities. 
 

Thatcher’s engagement with the Designated Market Maker was fulfilled 

from the role of an investment advisor and failed to ‘participate in the sale’ of 



 

28 

Horizons securities. As discussed above in the case of Lehman Brothers, the 

Second Circuit held that “structuring…securities does not constitute the 

requisite participation” for underwriter status. 650 F.3d at 182. Despite the 

rating agencies’ heavy involvement in the pricing, structuring, and securitization 

of the mortgage-backed securities, the court still found that these agencies only 

facilitated the transactional process. See id. at 182-83. 

         The role played by Thatcher is no different here. Thatcher, in accord with 

the guidelines set forth by Horizons and the NYSE-mandated rules, provided 

otherwise-unobtainable advice to the Designated Market Maker. First and 

foremost, it was the NYSE that established the baseline reference price and not 

the work of Thatcher. The Petitioner and dissenting opinion omit this vital piece 

at which Thatcher had no interaction with. Similarly to the standard laid forth 

in Lehman Brothers, Thatcher’s additional consultations with the Designated 

Market Maker exhibit a significantly limited role as well. Thatcher’s duties, in 

accord with NYSE guidelines, were to help the Designated Market Maker 

ascertain the proper trading price, as Horizons was legally unavailable to do so. 

Thatcher itself did not establish this trading price nor did they have any direct 

say in how it would be reached. Rather, Thatcher simply provided the Designated 

Market Maker with the information needed for them to establish the price. Even 

after this information exchange, the Designated Market Maker looked beyond 

these internal documents and examined external factors such as buy and sell 

orders before setting the opening trading price at $67. 
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         The dissent mischaracterizes this information and broadly reaches the 

conclusion that Thatcher was indispensable to the sale. Using circular logic, the 

dissent points to the NYSE-required activities of the investment advisor as proof 

that Thatcher is indispensable to the transaction and thus an underwriter. 

However, this broad interpretation is dangerous and would find practically every 

party involved in this entire securitization process liable despite several degrees 

of separation. 

Expanding this interpretation of participation in a sale has unintended 

consequences, all of which are clearly beyond the scope of legislative intent. The 

dissent’s broad argument is not only dangerous to investment advisors, but also 

virtually every other party involved in every stage of the direct listing. For 

example, the critical funds provided in the venture capital stage could have 

provided Horizons with vital resources that kept their direct listing efforts afloat. 

Under this broad interpretation, these venture capitalists could also find 

themselves directly participating in the sale of securities and therefore an 

underwriter. Moreover, the handful of other parties that assisted Horizons 

throughout this process, namely the Designated Market Maker and Whitmore 

Davis, also played indispensable roles in the direct listing and could find 

themselves equally liable under the dissent’s argument. The Designated Market 

Maker, for example, is a legally required entity in the direct listing process under 

NYSE rules. Using the dissent’s argument that “the sale quite literally could not 

have occurred” without Thatcher’s legally proscribed participation, the sale 

‘literally’ could not have happened without the role of the Designated Market 
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Maker either. The dissent further omits this consequence. Additionally, this 

same argument could be equally applied to Whitmore Davis, who provided legal 

counsel and certification in every step of the registration and listing process. The 

sale ‘quite literally’ could not have occurred without their expertise either. 

The end result of the dissent’s approach is broad, ambiguous, and leaves 

the potential for a vast influx of underwriter liability in the future, all of which 

would be unintended consequences. Should the dissenting opinion’s approach 

be adopted by the court, every single party which normally engages in a direct 

listing, ranging from legal counsel, investment advisors, and even venture 

capitalists, would avoid these transactions altogether fearing the liability that 

accompanies underwriter status. Such an event would be detrimental to direct 

listings as a whole, and their use within the market would ultimately disappear. 

CONCLUSION 

The Respondents urge the United States Supreme Court to affirm the 

appellate court’s holding that 1) the Petitioner should be required to trace their 

purchased shares to the Resale Registration Statement containing 

misstatements or omissions in a direct listing; and 2) Thatcher’s involvement in 

the direct listing did not rise to the level of a statutory underwriter. 

 

 

 

 

 


