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QUESTIONS PRESENTED 

1. Does a purchaser of shares of a class of stock issued in a direct listing 

have standing to bring a claim under Section 11 of the Securities Act 

when registered and unregistered shares are simultaneously available to 

the public when a registration statement is filed?  

2. Is an investment banker acting as a financial advisor in a direct listing 

liable under Section 11 when they are directly involved in the 

distribution of securities and preformed due diligence in preparation of 

such securities?  
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INTRODUCTION 

 This case is about elusiveness: the ability of companies to structure 

securities and public offerings to skirt liability stemming from material 

omissions and misstatements when offering securities to the general public.  

The Fourteenth Circuit erroneously held the 1933 Securities Act (“Securities 

Act”) requires plaintiffs to trace their securities to a registration statement in 

order to have standing to bring suit in all issuances of new securities.  

However, that is not the case.  The Securities Act still maintains its purpose 

and intent of providing full disclosure and honesty, especially in cases where 

companies are manipulating securities transactions to its benefit.  The Act 

accomplishes this goal by subjecting parties to civil liability for publishing 

material misstatements and omissions in registration statements made to the 

public.  The District Court of Fordham correctly held that in a direct listing, 

securities law fundamentally supports a reading of Section 11 that 

encompasses purchasers, particularly when it is patently impossible to trace 

their securities.  Furthermore, given the new tool of a direct listing, financial 

advisors in a direct listing are akin to underwriters to companies during an 

initial public offering (“IPO”) and should be held to the same standard of care 

and due diligence. 

STATEMENT OF THE CASE 

1. Statement of Facts  

Horizons, Inc. (“Horizons”) is a medical technology company specializing 

in technologies to treat and monitor cognitive problems in children and adults.  

(R. 02.)  Beginning December 2014, Horizons sought startup capital to facilitate 

the development of its complex technology through venture capital firms.  (R. 

02-4.)  By “April 2018, 47% of Horizons’ common stock resided in the hands of 

venture capital firms.”  (R. 04.)  In May 2018, early venture capital investors 
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became anxious to have liquidity for their investment.  (R. 04.)  This prompted 

Horizons to seek liquidity options and enlist the services of the investment 

bank Thatcher Lyon to bring Horizons’ securities to market.  (R. 04.)  Due to 

the demands of investors and employees, whose compensation consisted of a 

substantial amount of stock, Horizons decided a direct listing transaction 

would be the best option for immediate liquidity.  (R. 07.)   

In a direct listing transaction, a company can bring existing shares to 

market immediately, without stockholders having to wait out the typical six-

month lock-up period after an offering’s launch.  (R. 06.)  Similar to an IPO, 

companies in a direct listing hire an investment bank to act as financial 

advisors during the transaction, which is analogous to an underwriter.  (R. 07.)  

However, different from an IPO, financial advisors prepare materials for 

Investor Day which takes the place of an IPO’s roadshow.  (R. 07.)  Unlike an 

IPO roadshow, where only two executive members conduct a one-hour 

presentation, an Investor Day involves the entire executive team participating 

in a two-hour presentation to potential investors.  (R. 07.)  Thatcher Lyon 

participated in the due diligence process by drafting the Resale Registration 

Statement, prospectus, and exclusively preparing materials to be used during 

Horizons’ Investor Day.  (R. 07-8.)  Thatcher Lyon thoroughly reviewed 

Horizons’ financial statements, physical plant, ongoing business operations, 

and contingent liabilities, including litigation throughout the process.  (R. 08.)   

To identify a market upon listing, Thatcher Lyon worked with Horizons 

and began consulting with the Designated Market Maker (“DMM”).  (R. 08.)  

Based on prelisting selling, buying interest, and other factors otherwise 

unavailable, Thatcher Lyon provided input to the DMM on how the Horizons 

listing should be priced.  (R. 08.)  The DMM exclusively worked with Thatcher 

Lyon as the only point of contact for the transaction.  (R. 07.)   
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Horizons filed its Resale Registration Statement and draft prospectus on 

September 15, 2018 and the Securities and Exchange Commission (“SEC”) 

declared the Resale Registration Statement effective on January 10, 2019.  (R. 

08.)  Horizons had 132,581,994 shares outstanding at the time of its filing.  (R. 

08.)  Out of those shares, Horizons registered 83,526,656 shares, 

approximately 63% of its total shares, because the shares were owned by 

affiliates and non-affiliates who had purchased within the last year.  (R. 08.)  

The remaining 49,055,338 shares were held by non-affiliates who held them for 

longer than one year, and thus were not required to be registered under Rule 

144.  (R.08.)  On November 10, 2018, Horizons held its Investor Day where 

approximately 8,000 individuals watched the live stream.  (R. 08.)   

 On January 14, 2019, after receiving a reference price of $62 from the 

NYSE, consulting only with Thatcher Lyon, and based on buy and sell orders, 

the DMM set the opening trading price at $67.  (R. 08.)  The State of Fordham 

Fireman’s Pension Fund (“Petitioners”) purchased seven million shares of 

Horizons’ common stock at $68 per share for a long-term investment.  (R. 09.)  

By July 8, 2019 Horizons’ stock became volatile after Horizons’ press release 

disclosed a recent Oxbridge University Medical Research Institute study.  (R. 

09.)  The study indicated 13% of patients who received Horizons’ treatment 

developed brain cancer, causing Horizons’ stock to plummet from $73 to $37 a 

share by the close of trading.  (R. 09.)  Petitioners sold its entire position of 

Horizons’ stock at $38 a share on July 9.  (R. 09.)   

2. Procedural History 

Petitioners filed a putative class action in the District Court for the 

District of Fordham on behalf of all purchasers of Horizons’ common stock 

between January 14, 2019 and July 8, 2019 against Horizons and Thatcher 

Lyon (collectively, “Respondents”).  (R. 09.)  The complaint alleged Respondents 
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violated Section 11 of the Securities Act.  See 15 U.S.C. § 77a, 77k.  (R. 09.)  

Petitioners argued Respondents violated Section 11 of the Securities Act due to 

material misstatements and omissions in the Resale Registration Statement.  

(R. 09.)  These misstatements and omissions related specifically to the matters 

addressed in the Oxbridge study, which caused Petitioners to suffer substantial 

losses.  (R. 09.)   

Respondents separately filed Rule 12(b)(6) motions to dismiss for failure 

to state a claim upon which relief can be granted on July 28, 2019.  See Fed. 

R. Civ. P. 12(b)(6); (R. 09.)  Respondents alleged Petitioners did not have 

standing to bring its case because it could not directly trace its purchased 

shares to the Resale Registration Statement.  (R. 10.)  Thatcher Lyon further 

moved to dismiss, claiming it was not an underwriter in the transaction and 

therefore was not a liable party under Section 11.  (R. 10.)   

The District Court properly rejected Respondents’ motions to dismiss on 

November 30, 2019.  (R.10.)  First, the court correctly found tracing should not 

be required in direct listing transactions and held Petitioners had standing.  (R. 

10.)  Second, the court then found Thatcher Lyon liable under Section 11 as an 

underwriter due to its participation in the transaction.  (R. 10.)   

Respondents then sought interlocutory appeal of the two issues.  (R. 10.)  

Respondents first argued the District Court erred in finding tracing does not 

need to be established.  (R. 10.)  Second, Thatcher Lyon argued the District 

Court erred in finding it liable as an underwriter under Section 11.  (R. 10.)  

The District Court certified the two issues and the Fourteenth Circuit Court of 

Appeals, pursuant to 28 U.S.C. § 1292(b), accepted appeal limited to those two 

issues.  The Fourteenth Circuit erroneously found in favor of Respondents on 

both issues.  (R. 10.)   
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Petitioners petitioned this Court for review of the Fourteenth Circuit’s 

decision, and this Court granted certiorari on January 11, 2021.  (R. 30.) 

STANDARD OF REVIEW 

 Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, plaintiffs 

must provide plausible grounds of an entitlement to relief in their complaints. 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007).  Complaints have facial 

plausibility when plaintiffs plead factual content that would support a court in 

“draw[ing] the reasonable inference that the defendant[s] [are] liable for the 

misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  To determine 

whether defendants are liable under Section 11 of the Securities Act, appellate 

courts review a lower court’s interpretation of a statute de novo.  F.D.I.C. v. 

Shaid, 142 F.3d 260, 261 (5th Cir. 1998).  

SUMMARY OF ARGUMENT 

Because a direct listing is a new method for companies to go public by 

circumventing the requirements of an IPO – including hold-up periods and 

allowing companies to sell stock immediately on the open market – this Court 

should reverse the Fourteenth Circuit’s decision.  The purpose and intent of 

securities law is well-established.  In fact, courts and Congress largely agree 

that the purpose of the Securities Act is to protect consumers by holding 

companies liable for material omissions and misstatements made to the public. 

Respondents have violated the purpose of the Securities Act by failing to 

disclose in its registration statement that its technology was associated with 

brain cancer in 13% of patients receiving treatment.  This study caused the 

stock to plummet from $73.00 to $37.00.  Under a direct listing, where 

registered and unregistered shares are immediately available under Rule 144, 

requiring tracing goes against the plain language of Section 11 and further, 
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congressional intent.  Additionally, requiring tracing will lead to absurd results 

and run counter to the policy considerations surrounding securities law. 

Moreover, this Court should reverse the Fourteenth Circuit’s holding 

because Thatcher Lyon is properly categorized as a statutory underwriter.  A 

financial advisor that is directly involved throughout the process of a direct 

listing must be considered a statutory underwriter for purposes of Section 11.  

Simply because Thatcher Lyon states that it is not an underwriter, does not 

remove it from Section 11 liability when it is directly involved in (1) the 

preparation of materials for Investor Day, (2) offer of the securities, and (3) 

setting the price of the initial listing.  Thus, this Court should reverse the 

Fourteenth Circuit because Thatcher Lyon’s involvement throughout the direct 

listing process satisfies the requirements of a statutory underwriter. 

ARGUMENT 
 

I. PURCHASERS OF SHARES ISSUED IN A DIRECT LISTING HAVE 
STANDING TO BRING A CLAIM UNDER SECTION 11 OF THE 
SECURITIES ACT OF 1933. 

The Fourteenth Circuit erroneously held the canons of statutory 

interpretation clearly support a narrow reading of “such securities.”  (R. 17.)  

When interpreting a statute, courts have followed a tradition of beginning with 

the plain language of the text.  Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 

1731, 1738 (2020).  If the text is ambiguous, the Court “may [also] use canons 

of construction, legislative history, and the statute's overall purpose to 

illuminate Congress's intent.”  Pac. Coast Fed'n of Fishermen's Ass'ns v. Glaser, 

945 F.3d 1076, 1084 (9th Cir. 2019) (citation omitted).  Courts are “guided by 

the familiar canon of statutory construction that remedial legislation should be 

construed broadly to effectuate its purposes.”  Tcherepnin v. Knight, 389 U.S. 

332, 336 (1967).  “The 1933 and 1934 Acts are remedial legislation, among the 
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central purposes of which is full and fair disclosure relative to the issuance of 

securities.” SEC v. Glenn W. Turner Enters., Inc., 474 F.2d 476, 480 (9th Cir. 

1973) (citing Tcherepnin, 389 U.S. at 336); SEC v. Levin, 849 F.3d 995, 1001 

(11th Cir. 2017).  This Court “itself has construed securities law provisions not 

technically and restrictively, but flexibly to effectuate [their] remedial 

purposes.”  Pinter v. Dahl, 486 U.S. 622, 653 (1988).  The canon, however, 

should not be “treated ... as a substitute for a conclusion grounded in the 

statute's text and structure.”  Wadler v. Bio-Rad Labs., Inc., 916 F.3d 1176, 

1187 (9th Cir. 2019) (citation omitted). 

 This Court has previously held when interpretations of a statute produce 

absurd or futile results, such interpretations are to be avoided if there are 

alternative interpretations consistent with the legislative purpose.  See United 

States v. American Trucking Ass’n, 310 U.S. 534, 542-43 (1940).  Even when 

the plain meaning of a statute does not produce absurd results but merely an 

unreasonable one “plainly at variance with the policy of the legislation as a 

whole,” this Court has emphasized the purpose of the statute should be 

followed, rather than its literal words.  Id. at 544.  The purpose of the 

Securities Act is to deter fraud and promote full and accurate disclosures in 

public-offering documents by creating a “stringent standard” of liability on 

parties who “play a direct role in a registered offering.”  H.R. REP. No. 85, 73d 

Cong., 1st Sess. 9 (1933) (stating heavy liability under Section 11 corresponds 

with responsibility to the public).  By enforcing the judicially created tracing 

requirement, this Court would be creating an absurd result in variance with 

the policy of the Securities Act: diminishing the remedial purpose of the statute 

by requiring shareholders prove the impossible.  Hillary A. Sale, Disappearing 

Without A Trace: Sections 11 and 12(a)(2) of the 1933 Securities Act, 75 WASH. L. 

REV. 429, 431 (2000). 
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Thus, this Court should adopt the broad reading of “such security” from 

the Securities Act because it comports with the plain language and legislative 

history of the statute.  If this Court fails to adopt this reading, this Court will 

not only create the absurd result of eliminating all liability in direct listings, it 

will also create a loophole vulnerable to exploitation.  Even if this Court should 

reject the broad reading, this Court should allow statistical evidence of tracing 

to support plaintiff standing in cases involving direct listings and ensure 

investors have access to remedies under the Securities Act.   

A. This Court Must Adopt a Broader Reading of Section 11’s “Such 
Securities” Language in Order to Serve the Purposes of the 
Securities Act and Avoid Absurd, Harmful Results. 

In terms of Section 11, the tracing requirement was created by the 

Second Circuit in Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967), where Judge 

Friendly held the terms “such security” were ambiguous because there are two 

plausible readings of the phrase.  Id. at 271.  First, the phrase may be 

interpreted narrowly as to only include securities that can be traced back to 

the registration statement.  Id.  And second, the terms can be interpreted 

broadly to include any security that was purchased in reliance on the 

registration statement.  Id.  Given the legislative history, plain meaning, and 

the statute’s overall purpose, this Court should adopt the broad reading of 

Section 11’s “such security” language. 

1. The plain language of the statute supports a broad reading 
of “such securities” because the underlying purpose of the 
Securities Act is to protect the public. 

In determining the meaning of a statute, we first look to its language.  

See Landreth Timber Co. v. Landreth, 471 U.S. 681, 685 (1985).  “It is axiomatic 

that “[t]he starting point in every case involving construction of a statute is the 

language itself.”  Id.  “In determining the scope of a statute, we look first to its 
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language.  If the statutory language is unambiguous, in the absence of a clearly 

expressed legislative intent to the contrary, that language must ordinarily be 

regarded as conclusive.”  Reves v. Ernst & Young, 507 U.S. 170, 177 (1993) 

(internal quotations omitted).  “This Court normally interprets a statute in 

accord with the ordinary public meaning of its terms at the time of its 

enactment.”  Bostock, 140 S. Ct. at 1738.  The plain meaning and purpose of 

Section 11 supports a broad interpretation of “such securities” which allows 

purchasers of the same class of securities sold pursuant to a registration 

statement to sue. 

The Securities Act is a lengthy, complex statute which holds issuers of 

securities strictly liable for material misstatements or omissions.  15 U.S.C. § 

77k.  It provides a strict liability cause of action for violations of certain 

registration requirements.  Id.   

The Second Circuit was the first to interpret the phrase “such security.”  

See Barnes, 373 F.2d 269.  In Barnes, shares were issued pursuant to 

registration statements issued in 1961 and 1963, and purchasers filed 

shareholder class actions alleging claims under Section 11 that the 1963 

registration statement and prospectus contained material misstatements and 

omissions.  Id. at 270.  Writing for the court, Judge Friendly weighed two 

possible readings of the phrase.  Id.  First, he interpreted a narrower reading, 

defined as “acquiring a security issued pursuant to the registration statement.”  

Pirani v. Slack Tech., Inc., 445 F. Supp. 3d 367, 377 (N.D. Cal. 2020) (citing 

Barnes, 373 F.2d at 271).  And a second broader reading defined as “acquiring 

a security of the same nature as that issued pursuant to the registration 

statement.”  Id.  Although Judge Friendly noted that a broader reading “would 

not be such a violent departure from the words that a court could not properly 

adopt it if there would be good reason to do so,” he ultimately adopted the 
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narrower reading.  See Id.  Circuit courts have followed suit.  See Hertzberg v. 

Dignity Partners, Inc., 191 F.3d 1076, 1080 (9th Cir. 1999).  However, these 

cases have focused on registration statements of traditional securities and have 

not been discussed in the context of a direct listing transaction.   

Recent case law has concluded that a broad reading of “such securities” 

is warranted in the context of a direct listing.  Pirani, 445 F. Supp. 3d at 380-

81.  In Pirani, the Northern District of California “return[ed] to the statutory 

text,” Id. at 380, of Section 11 to determine whether the court should apply a 

narrow or broad reading of the term “such security” in the context of a direct 

listing.  There, the court noted how Section 11 is a remedial statute, and thus 

warranted a broad reading because holding otherwise “would cause the 

exemption provision of Section 4 to completely obviate the remedial penalties of 

Sections 11, 12 and 15.”  Id. at 381.   

Similar to Pirani, it is important to return to the statutory text of Section 

11 with the relatively new direct listing in mind.  “The Securities Act of 1933 

protects investors by ensuring that companies issuing securities . . . make a 

full and fair disclosure of information relevant to a public offering.”  California 

Pub. Emps.’ Ret. Sys. v. ANZ Sec., Inc., 137 S. Ct. 2042, 2047 (2017); Sale, 

supra, at 434 (“The purpose of section 11 is to deter fraud by creating a 

powerful incentive for persons associated with an offering to ensure full and 

accurate disclosures in the registration statement.”).  “To ensure compliance 

with the disclosure requirements by all parties involved in an offering, the SEC 

provides purchasers of securities . . . with an express private right of action for 

material misstatements or omissions in the registration statement.”  ANZ Sec., 

137 S. Ct. at 2047.   

Here, Section 11’s plain language is unambiguous to the purpose and 

intent of securities law.  See In re Lehman Bros. Mortg. Backed Sec. Litig., 650 
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F.3d 167, 181 (2nd Cir. 2011) (“[Section] 11 ensures accurate disclosures in 

registration.”).  Given the purpose of deterrence, Section 11 creates liability to a 

group of individuals to purchasers of “such securities” resulting from a false or 

misleading registration statement.  See 15 U.S.C. § 77k.  Further, Section 11’s 

language of “such securities” refers to those securities purchased in relation to 

the registration statement.  Here, a direct listing is properly categorized as a 

security because it is a sale of stock by employees and early investors.  See A 

Current Guide to Direct Listings, GIBSON DUNN (Jan. 8, 2021), 

https://www.gibsondunn.com/a-current-guide-to-direct-listings/.  However, a 

direct listing is distinguishable from the traditional IPO as a method of raising 

capital by listing shares on a public exchange.  Id.  In 2017, the New York 

Stock Exchange (“NYSE”) adopted a rule with the SEC’s approval, allowing 

certain companies to engage in direct listings.  See Proposed Rule Change to 

Amend Section 102.01B of the NYSE; Listed Company Manual, Exchange Act 

Release No. 34,80933, 116; SEC Docket 4924 (June 15, 2017).  In a direct 

listing, non-affiliates who have held their shares for less than one year and 

affiliates may sell their shares upon effectiveness of the Resale Registration 

Statement. See 17 C.F.R. § 230.144; 15 U.S.C. § 77e.  Simultaneously, non-

affiliates who have held their shares for longer than one year may sell their 

shares pursuant to the exception in Rule 144.  See 17 C.F.R. § 230.144.  For 

this reason, shares sold under the Rule 144 exemption and shares sold under 

the Resale Registration Statement are commingled in a direct listing.  Shobhit 

Seth, IPO v. Direct Listing: What’s the Difference, INVESTOPEDIA (Dec. 23, 2020), 

https://www.investopedia.com/investing/difference-between-ipo-and-direct-

listing/.  Furthermore, the SEC on December 22, 2020 announced it will allow 

companies to raise capital through direct listings, paving the way for 

circumvention of the traditional IPO process.  Id. 
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Taking together the purpose of a direct listing and the Securities Act, 

Section 11’s plain language supports a holding that tracing is not required 

because requiring it undermines the purpose of Section 11.  The plain 

language of Section 11, as understood in its inception in 1933, indicates 

tracing should not be required, especially when tracing is patently impossible.  

Nothing in the language of the text indicates that tracing is required to have 

standing.  On the contrary, the plain language states “any person” may sue if 

they purchased such securities.  15 U.S.C. § 77k.   

2. A broad reading of “such securities” is consistent with the 
legislative history of the Securities Act because it ensures 
full and fair disclosure of information to the public. 

Even if this Court were to hold that “such securities” is ambiguous, 

canons of construction, legislative history and the Securities Act’s purpose 

supports a broad reading.  Pac. Coast Fed'n of Fishermen's Ass'ns, 945 F.3d at 

1084.  When a statute is ambiguous, courts may look to legislative history to 

determine the statute’s purpose.  United States v. Pub. Utils. Comm’n of 

California, 345 U.S. 295, 315 (1953).  Indeed, the case in which the Fourteenth 

Circuit relies on held the language of Section 11 is ambiguous.  See Barnes, 

373 F.2d at 271-72 (recognizing “such security” was subject to two reasonable 

interpretations.”).  Thus, the analysis hinges on determining congressional 

intent through legislative history and the statute’s overall purpose.  Here, 

Congressional intent is clear: issuers of securities must provide full and fair 

disclosure of information to protect the public from being defrauded by 

material misstatements and omissions.  ANZ Sec., 137 S. Ct. at 2047. 

Here, Section 11’s legislative history provides support that Section 11 

should not be confined to purchasers who can trace their shares to the 

allegedly defective registration statement.  Barnes, 373 F.2d at 273.  The 
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Securities Act was “designed to restore confidence in the United States’ 

financial markets following the stock market crash of 1929 [and] aims to 

protect investors by requiring comprehensive disclosure in public offerings of 

securities.”  Marc L. Steinberg & Brent A. Kirby, The Assault on Section 11 of 

The Securities Act: A Study in Judicial Activism, 63 RUTGERS L. REV. 1, 9 (2010) 

(citing Tcherepnin, 389 U.S. at 336; SEC v. Ralston Purina Co., 346 U.S. 119, 

124 (1953)).  Prior to the enactment of the Securities Act, the House of 

Representatives Committee on Interstate and Foreign Commerce set forth a 

general summary of Section 11, stating: “Inasmuch as the value of a security 

may be affected by the information given in the registration statement . . . the 

civil remedies accorded by this subsection . . . are given to all purchasers 

regardless of whether they bought their securities . . . at the time of the original 

offer or at some later date.” H.R. REP. 73-85, at 22 (1933), reprinted in 2 

Legislative History of the Securities Act of 1933 and Securities Exchange Act of 

1934, Item No. 18, at 22 (J. S. Ellenberger & Ellen P. Mahar eds., 1973).   

Furthermore, the Committee observed it is “within the constitutional 

power of Congress to accord a remedy to all purchasers who may reasonably be 

affected by any statements in the registration statement.”  Id.  The sweeping 

language the Committee used, “describing Section 11 as applying to all 

purchasers affected by any statement in the registration statement, indicates 

that Congress intended Section 11 to apply to anyone acquiring a security of 

the same nature as that issued pursuant to the registration statement and 

whose value was affected by the material misstatement.”  Steinberg & Kirby, 

supra, at 32. 
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3. Adopting a broad reading of “such securities” is required 
because holding otherwise would produce absurd and 
harmful results to millions of Americans. 

Due to the federal courts’ restrictive interpretation of Section 11 through 

enforcement of the tracing requirement, what was once a protective statute for 

injured investors is now severely undermined.  Steinberg & Kirby, supra, at 4.  

With cases involving IPOs, tracing shares is often impossible because most 

trading is done through brokers who are not incentivized to know whether they 

are getting newly registered or old shares.  In re Century Aluminum Co., 729 

F.3d 1104, 1107 (9th Cir. 2013).  In addition, courts have overwhelmingly 

rejected methods of tracing, outside of directly tracing shares, that would give 

investors a chance at bringing their claims under Section 11.  Steinberg & 

Kirby, supra, at 31-32; see, e.g., Krim v. pcOrder.com, Inc., 402 F.3d 489, 502 

(5th Cir. 2005) (held statistical tracing methods were insufficient to satisfy the 

traceability requirement for appellants to have standing under Section 11); 

Kirkwood v. Taylor, 590 F. Supp 1375, 178-81 (D. Minn. 1984) (summary 

judgment granted after rejecting the statistical probability based “fungible 

mass” method, the contrabroker method, and the “heritage” method); In re 

Elscint, Ltd. Sec. Litig., 674 F. Supp. 374, 380 (D. Mass. 1987) (stating 

statistical evidence showing an 82% probability plaintiffs shares included 

tainted shares was insufficient evidence to support an inference that plaintiffs 

purchased at least some new shares).  Thus, courts have limited the 

protections that Section 11 guarantees to the general public.  

While standing in cases involving IPOs has been restricted by the tracing 

requirement, tracing shares is not altogether impossible.  Since the Second 

Circuit’s holding in Barnes, multiple cases resulted in summary judgment for 

failure to meet the standing requirement.  See, e.g., Abbey v. Comput. 
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Memories, Inc., 634 F. Supp. 870 (N.D. Cal. 1986) (summary judgment granted 

against plaintiff due to his inability to directly trace his shares to the offering); 

Lorber v. Beebe, 407 F. Supp. 279 (S.D.N.Y. 1975) (summary judgment against 

plaintiff granted due to his inability to conclusively identify whether his shares 

were new ones).  However, there were still cases where shareholders were able 

to meet the tracing requirement by directly tracing purchased shares back to 

the registration statement.  Sale, supra, at 463; see, e.g., In re Stratosphere 

Corp. Sec. Litig., 1 F. Supp. 2d 1096, 1119 (D. Nev. 1998) (rejecting motion to 

dismiss where plaintiffs alleged to have purchased stock directly through the 

registration statement at issue); In re Data Access Sys. Sec. Litig., 103 F.R.D. 

130, 146 (D.N.J. 1984) (stating a plaintiff’s status as an original purchaser was 

sufficient for standing under Section 11); Wolfson v. Solomon, 54 F.R.D. 584, 

590 (S.D.N.Y. 1972) (stating plaintiffs who bought shares “on or about” the 

issuance date had standing to bring suit).  These few cases where the tracing 

requirement was met for IPOs are an impossible standard which cannot be met 

in cases involving direct listings.  Tracing shares in a direct listing is impossible 

because registered and unregistered shares are commingled immediately on 

the first day of listing.  Pirani, 445 F. Supp. 3d at 379.  Therefore, a solution is 

needed to ensure injured investors in direct listings are able to seek remedies. 

This Court should adopt the broad reading of “such security” in Section 

11 of the Securities Act for cases involving direct listings in order to avoid the 

absurd result of completely eliminating civil liability.  Failing to allow standing 

for plaintiffs who “acquir[ed] a security of the same nature as that issued 

pursuant to the registration statement” would create a perverse incentive for 

companies to list their shares in direct listings.  It would also make it 

impossible for plaintiffs to sue them should there be any misrepresentation or 

omission in the registration statement.  Pirani, 445 F. Supp. 3d at 381; Sale, 
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supra, at 467.  In Pirani, the court rejected the narrow reading of “such 

security” proposed by the Second Circuit in Barnes that would permit standing 

only for a narrow class of plaintiffs who “acquir[ed] a security issued pursuant 

to the registration statement.”  Pirani, 445 F. Supp. 3d at 377 (citing Barnes, 

373 F.2d at 271).  The court noted how despite adopting the narrower reading 

of “such security,” the court in Barnes indicated the broader reading could be 

properly adopted if there was a “good reason for doing so.”  Pirani, 445 F. Supp. 

3d at 377.  The court in Pirani found good reason to adopt the broader reading 

of the statutory language in light of the facts of the case.  There, the lead 

plaintiff brought a securities class action against Slack Technologies alleging 

he and other class members suffered losses to the value of their shares 

purchased in Slack’s direct listing as a result of misstatements or omissions of 

material facts in Slack’s Offering Materials.  Id. at 373.  The court noted the 

impossibility of tracing in direct listings because of the simultaneous offering of 

unregistered and registered shares on the very first day of listing.  Id. at 379.  

The court emphasized how applying the narrower reading of “such security” in 

the context of a direct listing would completely obviate the remedial penalties of 

Section 11.  Id. at 380.  Without adopting the broader reading of “such 

security,” the court would have eliminated civil liability under the Securities 

Act and created a futile result at variance with the policy of such remedial 

legislation.  Id. at 381.  Thus, this Court must hold the broader interpretation 

of “such securities” is appropriate in a direct listing because neglecting to do so 

would eliminate civil liability for companies who directly list their shares. 

Here, like in Pirani, Petitioners purchased seven million shares of 

Horizons’ common stock four days after the shares were directly listed.  (R 09.)  

Like Pirani, the shares Horizons directly listed on the market consisted of both 

83,526,656 registered and 49,055,338 unregistered shares.  (R 08.)  With the 
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simultaneous offering of both unregistered and registered shares on the very 

first day of listing, it would be impossible for the Petitioners to trace whether 

the 7,000,000 shares purchased could be traced to the registration statement.  

(R. 09.)  To avoid creating a loophole that would allow companies to immunize 

themselves from Section 11 liability, this Court should reject the narrower 

reading of “such security” in the context of direct listings and ensure 

shareholders are able to seek remedies under the Securities Act.   

B. As a Matter of Public Policy, Purchasers of Directly Listed Shares 
Must Have Standing Because They Will Never Be Compensated 
Otherwise.  

Regardless of the recognized impossibility of the tracing requirement, 

some courts have proceeded to reinforce this requirement despite the deterrent 

effect it has on plaintiffs seeking relief under the Securities Act.  In Krim, the 

Fifth Circuit recognized the impossibility of the tracing requirement and the 

vastly different state of the stock market in modern times compared to when 

Congress enacted the Securities Act.  402 F.3d at 498.  The Krim court noted 

that despite present market realities that may render Section 11 ineffective, 

such issues are properly addressed by Congress.  Id.  However, for millions of 

Americans who have already invested significantly in securities, they cannot 

afford to wait for Congress to amend the statute before they see any recourse or 

remedy.  Additionally, there is no reason to pass this issue to Congress when a 

perfectly reasonable interpretation has been used by other courts that 

comports with the statute’s purpose and congressional intent. 

Millions of working Americans participate in pension plans.  In 2019 the 

National Compensation Survey noted 29.1 million workers participated in a 

pension plan.  How many American workers participate in workplace retirement 

plans, PENSION RIGHTS CENTER (Jul. 15, 2019), 
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http://www.pensionrights.org/publications/statistic/how-many-american-

workers-participate-workplace-retirement-plans.  Of these workers, 14.4 

million are state and local government workers.  Id.  Unlike savings and 

personal investments, retired workers rely on pension plans because there is a 

guarantee that a retiree will never outlive the monthly income provided by a 

pension plan.  NRTA PENSION EDUCATION TOOLKIT, The Importance of Your 

Pension (Feb. 16, 2011), 

https://www.aarp.org/content/dam/aarp/about_aarp/nrta/2017/08/Importa

nceofPensionsNonSS.pdf.  Not only are pension plans fundamental to the 

livelihoods of individual retirees, they are fundamental to the economy.  Id.  In 

2009, pension plan expenditures supported 6.1 million jobs.  NATIONAL 

INSTITUTE ON RETIREMENT SECURITY, Pensionomics 2012: Measuring the Economic 

Impact of DB Pension Expenditures (Mar. 2012), 

https://www.nirsonline.org/wp-

content/uploads/2012/03/pensionomics_updated_2012.pdf.  In addition, the 

$397.7 billion in public and private pension benefit payments in 2009 

supported over $941.2 billion dollars in overall economic output in the national 

economy.  Id.  Given how vital pension funds are to Americans and the 

economy, recourse is necessary for the loss associated with the seven million 

shares purchased by Petitioners. 

Millions of Americans who rely on their pension plans and invest in 

securities will suffer twice if recourse is unavailable to them in direct listings.  

These individuals will suffer not only as a result of the price drop in the stock 

price due to omissions in a registration statement, but they will suffer again 

through the costs of litigation and the uncertainty of recovering from the loss of 

their financial stability. 141 CONG. REC. 2760-01, 2763 (1995).  Victims of 

securities fraud in direct listings will never be fully compensated as even with 
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an outcome in their favor, the costs of litigation may very well deprive them of 

recovery.  

While Respondents may argue that policy balancing is inappropriate for 

the judiciary and rests in the domain of the legislature, this Court is best 

situated to stop the continued judicial assault on the Securities Act and protect 

one of the last refuges available to injured investors.  Steinberg & Kirby, supra, 

at 4.  If this Court chooses to still maintain the tracing requirement for 

standing under the Securities Act, this Court must at least expand the 

requirement to allow standing in direct listing cases supported by statistical 

evidence.  Allowing for statistical tracing would further the objectives of the 

Securities Act without expanding a defendant’s liability beyond the Act’s intent.  

Steinberg & Kirby, supra, at 35.  Already, the Securities Act places explicit 

limitations on the amount of liability a defendant may incur.  Id.; See also 15 

U.S.C. §§ 77k(e), (g) (2006).  Section 11 prescribes how an appropriate measure 

of damages would be the difference between the amount paid for the security, 

not exceeding the public offer price, and the security’s subsequent decline in 

value.  Id.; See also 15 U.S.C. § 77k(g) (2006).  By forgoing the tracing 

requirement in cases involving direct listings or, at minimum, allowing for 

statistical evidence to fulfill the requirement, this Court will be protecting one 

of the last refuges favorable to injured investors and prevent companies from 

exploiting this refuge to skirt liability. 

II. INVESTMENT BANKERS ACTING AS FINANCIAL ADVISORS IN A 
DIRECT LISTING MUST BE LIABLE UNDER SECTION 11 AS 
UNDERWRITERS. 

Section 11 expressly imposes liability on five parties: (i) issuers, (ii) 

directors, (iii) signatories to a registration statement, (iv) accountants and other 

professionals who prepare reports or valuations used in connection with a 
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registration statement and (v) underwriters.  See 15 U.S.C. § 77k(a).  As the 

Fourteenth Circuit correctly pointed out, “Section 11 liability for underwriters 

is justified on the grounds that underwriters are gatekeepers to the capital 

markets and therefore should be charged with ensuring the accuracy of 

information in registration statements.”  (R. 18.)  The Fourteenth Circuit 

however, incorrectly held that Thatcher Lyon is not a statutory underwriter for 

the purposes of Section 11 liability.  On the contrary, Thatcher Lyon is a 

statutory underwriter because it engaged in steps necessary to the distribution 

of securities through the direct listing and it indirectly and directly participated 

in the offer and distribution of those securities.  Further, even if Thatcher Lyon 

should not be found as an underwriter, this Court should define financial 

advisors as underwriters under a direct listing to necessarily maintain the 

original protections of the Securities Act.   

A. Financial Advisors During a Direct Listing Must Be Found as a 
Statutory Underwriter for Purposes of Section 11 Liability. 

In determining whether a party may be considered an underwriter, 

courts look to the statutory definition.  Section 2(a)(11) defines underwriters as 

“any person who has purchased from an issuer with a view to, or offers or sells 

for an issuer in connection with, the distribution of any security, or 

participates or has a direct or indirect participation in any such undertaking.” 

15 U.S.C. § 77b(a)(11).  Section 2(a)(11) thus establishes 3 distinct types of 

statutory underwriters: (i) any person who purchases securities from an issuer 

with a view to distribution; (ii) any person who offers or sells on behalf of an 

issuer in connection with the distribution of a security; and (iii) any person 

who participates in any such undertaking.  Id.   

Courts have further interpreted which parties may be properly classified 

as statutory underwriters.  The Second Circuit has done so by looking to the 
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language of the statute and legislative history.  In re Lehman Bros., 650 F.3d at 

177-82.  In In re Lehman Bros., the court held that “common to all categories of 

persons identified as underwriters by the plain language of § 77b(a)(11) is 

activity related to the actual distribution of securities.”  Id. at 176.  “With 

respect to the first two categories of persons qualifying as underwriters . . . this 

is evident by the fact that the distribution requirement is set off from the two 

antecedent activities by a comma.”  Id.  “With respect to the last two categories 

. . . their connection to the activity of distribution is evidenced by use of the 

phrase such undertaking, which plainly references the aforesaid purchases, 

offers, or sales relating to the distribution of securities.”  Id.  To qualify as an 

underwriter, “a person must participate, directly or indirectly, in purchasing 

securities from an issuer with a view to distribution, in offering or selling 

securities for an issuer in connection with a distribution.”  Id.  Further, a 

“House Report explains that underwriter was defined broadly enough to 

include not only the ordinary underwriter, . . . but also . . . the person who 

purchases an issue outright with the idea of then selling that issue to the 

public.”  Id. at 180 (quoting H.R. REP. No. 73-85, at 13 (1933)).   

Considering the legislative intent, the plain language of Section 11 and 

the purpose of a direct listing, financial advisors are statutory underwriters. 

1. Financial Advisors in Direct Listing Transactions are 
Statutory Underwriters Because They are Engaged in Steps 
Necessary to the Distribution of Those Securities. 

Petitioners do not dispute that Thatcher Lyon cannot be considered a 

statutory underwriter under the first category defined by Section 2(a)(11).  

However, Thatcher Lyon can be considered a statutory underwriter under the 

second definition because it prepared the only materials used by Horizons’ 

executives during its Investor Day offering.  (R. 07-8.); see also 15 U.S.C. § 
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77b(a)(11).  An Investor Day is an offering of the underlying securities for a 

direct listing transaction.  Benjamin J. Nickerson, The Underlying Underwriter: 

An Analysis of the Spotify Direct listing, 86 U. CHI. L. REV. 985, 995 (2019).  

Because the presentation typically lasts for at least two hours and reaches 

thousands of potential investors, it constitutes a continuous solicitation and 

offering.  Id. at 999, 1015.  Here, Thatcher Lyon was the only investment bank 

involved in the transaction that had the requisite market experience to bring a 

direct listing to market.  See generally Exchange Act Release No. 34-82627, 83 

Fed. Reg. 5650 (Feb 2, 2018) (amending § 102.01B of the NYSE Listed 

Company Manual); (R. 04-8.)  Therefore, Thatcher Lyon is an underwriter 

under the second category of Section 2(a)(11) because: it solely prepared 

Horizons’ Investor Day materials used for its offering, was vital and necessary 

to the distribution of Horizons’ securities, performed the due diligence among 

other actions required of an underwriter, helped set the opening price of the 

direct listing, and was the only point of contact for the DMM. 

Here, Thatcher Lyon is an underwriter under the second category 

because it solely prepared the materials used for Horizons’ Investor Day, which 

constitutes an offering of Horizons’ direct listing securities.  (R. 07-8.)  The 

purpose of Section 11 liability is to protect investors by requiring complete and 

accurate disclosures from companies issuing new securities to deter fraud.  15 

U.S.C. § 77k(a).  This requirement is meant to apply to all issuances of new 

securities.  Id.; see also, Nickerson, supra, at 1006; Sale, supra, at 434.  

Additionally, Section 11 liability applies to those who prepare the materials 

presented to potential investors to hold them liable for those words and 

actions.  Nickerson, supra, at 1006.  The record makes clear that Thatcher 

Lyon prepared the materials for the Investor Day where Horizons offered its 

securities to over 8,000 viewers.  (R. 07-8.)  All of Horizons’ sales for its direct 
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listing transaction derived from the Investor Day.  (R. 08-9.)  The only part 

Thatcher Lyon did not play in the Investor Day was that of the physical 

mouthpiece.  (R. 08.)  The fact that Thatcher Lyon did not physically articulate 

the words themselves is nothing more than a technicality; it should not be 

allowed off the hook simply because it was not the actual mouthpieces of the 

material it prepared.  (R. 08.)  Therefore, because Thatcher Lyon prepared the 

materials used to offer securities to 8,000 viewers, it qualifies as a statutory 

underwriter under the second category.   

Moreover, Thatcher Lyon performed actions vital and necessary to 

Horizons’ direct listing transaction.  Financial advisors also fall into the second 

category of underwriters if their actions are necessary to the distribution of 

securities.  SEC v. Chinese Consol. Benevolent Soc’y, 120 F.2d 738, 741 (2d Cir. 

1941).  Typically, the second category takes the form of investment bankers 

using their best-efforts in an offering, however, in Chinese Consolidated, the 

Second Circuit explained that this category includes more than just best-efforts 

offerings.  See Chinese Consol., 120 F.2d at 741; cf. A.J. White & Co. v. SEC, 

556 F.2d 619, 620-21 (1st Cir. 1977).  There, the Second Circuit attached the 

second category of underwriter status to a party if it is “engaged in steps 

necessary to the distribution of security issues . . . [through] continuous 

solicitations.”  Chinese Consol., 120 F.2d at 741 (emphasis added).  Thus, the 

court concluded that a corporation was a statutory underwriter despite never 

receiving payment for its continuous solicitations and lacking a contractual 

relationship with the issuer.  Id. 

Here, the fact that 8,000 potential investors viewed the presentation 

Thatcher Lyon prepared had a greater effect than that of a continuous 

solicitation of investors.  See id.  In fact, had there been an IPO roadshow, less 

investors would have been reached.  Nickerson, supra, at 1015-16.  
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Additionally, Thatcher Lyon’s prepared materials for Horizons’ Investor Day 

was absolutely necessary for the distribution of Horizons’ direct listing 

securities.  (R. 07.)  Horizons’ direct listing transaction could not have taken 

place but for the work of Thatcher Lyon.   

Moreover, although Thatcher Lyon did not do a roadshow, its 

participation in Horizons’ Investor Day allowed it to gather the same vital 

information necessary to provide to the DMM for the direct listing.  Regarding 

the Securities Act, this Court has recognized form over substance and has 

placed emphasis upon economic reality.  SEC v. W.J. Howey Co., 380 U.S. 293, 

298 (1946).  In Howey, this Court recognized that all of the trappings of an 

investment contract were present even when there was no investment contract 

in place.  Id. at 298-99.  There, this Court held the defendants liable for their 

actions, stating that their broad interpretation “permits the fulfillment of the 

statutory purpose of compelling full and fair disclosure relative to the issuance 

of ‘the many types of instruments that in our commercial world fall within the 

ordinary concept of a security.’”  Id. at 299. (quoting H. REP. NO. 85, 73d Cong., 

1st Sess., p. 11.)  This further demonstrates the necessary role Thatcher Lyon 

played in Horizons’ direct listing transaction.   

Here, Thatcher Lyon even worked with Horizons to identify a market 

upon listing, which is the very purpose of a roadshow.  (R. 08.)  Thatcher Lyon 

provided input to the DMM of how Horizons’ listing should be priced based on 

prelisting selling, buying interest, and other factors not available.  Nickerson, 

supra, at, 1004; (R. 08.).  These are different in form but substantively achieve 

the same result as the information underwriters gather in a roadshow and use 

to prepare an IPO for listing.  Id.  Furthermore, Thatcher Lyon was the only 

party involved that had this information and was the only point of contact for 

the DMM.  (R. 08); see Nickerson, supra, at 1003 (“the DMM requirement to 
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consult with a financial advisor ‘is based in part on Nasdaq Rule 4120(c)(9), 

which requires that a new listing on Nasdaq that is not an IPO have a financial 

advisor willing to perform the functions performed by an underwriter in 

connection with pricing an IPO”) (quoting 83 Fed. Reg. 5650, 5652 and n. 33 

(emphasis in original).  Thus, the DMM could not have offered Horizons’ direct 

listing without the instrumental work of Thatcher Lyon.  (R. 08.) 

The point of Section 11 having more than one category of statutory 

underwriter is to ensure that those who perform the actions of, or similar to, an 

underwriter’s are held liable for those actions. See 15 U.S.C. § 77k.  Again, the 

only thing Horizons did not do was physically communicate the materials it 

prepared to potential investors.  To suggest that Thatcher Lyon should not be 

responsible for these prepared materials is equivalent to saying a screenwriter 

should not be responsible for the movie they wrote simply because an actor 

said the lines.  Therefore, Thatcher Lyon’s actions rises to the level of a 

statutory underwriter. 

2. Financial advisors in direct listings are statutory 
underwriters because they directly and indirectly participate 
in the offer and sale of those securities.   

If the Court should hold that Thatcher Lyon’s actions do not fall under 

the second category of a statutory underwriter, then Thatcher Lyon’s actions 

certainly fall under the third category.  See 15 U.S.C. § 77b(a)(11).  This Court 

has interpreted the phrases “participates” and “participation” found in 15 

U.S.C. § 77b(11) broadly.  Pinter, 486 U.S. at 650.  In Pinter, this Court’s 

discussion in footnote 26 states that an individual is subject to Section 11 

liability if they participate or “take part in” an underwriting.  Id. at 650, n. 26.  

Both the plain meaning and common-sense use dictates that the phrase “take 

part in” is broader than “participates” and “participation”.  See 15 U.S.C. § 

77b(11).  In Pinter, this Court commented in dictum in reference to Section 
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12(1) of the Securities Act, that, “Congress knew of the collateral participation 

[to the offer or sale of a security] concept and employed it in the Securities Act. 

. . Liabilities and obligations expressly grounded in participation are found 

elsewhere in the Act see, e.g., 15 U.S.C. § 77b(11).”  486 U.S. at 650 n. 26.  

Thatcher Lyon participated both directly and indirectly in offering Horizons’ 

securities such that it would have been impossible for Horizons to have 

completed the direct listing, offered, and sold any securities without Thatcher 

Lyon.  (R. 07-9.) 

Here, Thatcher Lyon performed the due diligence required of an 

underwriter, was the only point of contact for, and provided the necessary 

information to the DMM for the direct listing transaction to take place.  (R. 07-

9.)  In Harden v. Raffensberger, Hughes & Co., the Seventh Circuit held that a 

company was an underwriter under the third category when it performed due 

diligence and recommended a minimum yield rate for an issuer’s note offering.  

65 F.3d 1392, 1395 (7th Cir. 1995).  In Harden, the defendant argued it was 

not an underwriter, despite performing the due diligence required for the 

registration statement and recommending the minimum yield rate used.  Id.  

There, although they did not buy, sell, distribute, or solicit orders for the notes 

in question, the Seventh Circuit nonetheless held their other actions rose to the 

level of an underwriter.  Id.  Equivalently here, Thatcher Lyon not only 

performed the due diligence required, and recommended a starting price, but it 

also prepared the materials used for Horizons’ Investor Day and were the only 

point of contact for the DMM.  (R. 07-9.)  These are the same, if not more, 

actions that the Seventh Circuit held to be worthy of the second category of 

statutory underwriters.   

 Furthermore, Thatcher Lyon’s participation in Horizons’ direct listing was 

not only related to but was vital and necessary to the actual distribution of 
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those securities.  The Second Circuit attached underwriter status in In re 

Lehman Bros, if a party’s participation is “related to the actual distribution of 

securities.”  650 F.3d at 176, 182.  There, the Seventh Circuit held the work 

performed by credit rating agencies was not related to the actual distribution of 

the securities and thus were not considered underwriters.  Id. at 176.  Here, 

however, Horizons’ direct listing could not have been distributed without the 

instrumental and necessary work performed by Thatcher Lyon.  Thatcher Lyon 

did not just provide services that facilitated the offering, it also performed the 

work that was required in order for the offering to happen in the first place.  (R. 

07-9.)  It is patently impossible for Horizons’ securities to have been distributed 

without the work of Thatcher Lyon.   

Furthermore, Thatcher Lyon performed all the requisite actions of an 

underwriter through its work for Horizons’ direct listing transaction.  The aim 

of the Securities Act is to make complete and accurate informative materials 

available for investors, this objective can be satisfied if the drafters of such 

materials—regardless of whether they have a role in the actual presentation of 

the material—are held liable for their actions.  Nickerson, supra, at 1016.  

Thatcher Lyon’s input to the DMM of how Horizons’ listing should be priced 

based on prelisting selling, buying interest, and other factors not available to 

the DMM are substantively the same as what an underwriter does when they 

build a book and go on a roadshow.  (R. 08.)  The purpose of these activities, 

for both Thatcher Lyon and an underwriter, are to gauge buying interest to 

inform how the price should be set.  (R. 06.)  Thus, it was an active participant 

in the offering and sale of those securities.  See In re Lehman Bros., 650 F.3d at 

176, 182.  Just because the resale registration statement and prospectus 

specifically stated that Thatcher Lyon was not acting as an underwriter does 

not mean that they in fact were not.  (R. 08.)  As the only investment bank 
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involved, with the required experience to work with a DMM, and sole point of 

contact for the DMM, it was vital and necessary to Horizons’ direct listing.  

Nickerson, supra, at 1003; (R. 07-9.).   

B. Public Policy Requires That Financial Advisors be Regarded as 
Statutory Underwriters to Avoid the Greater Harm to the Public of 
Those Actors Skirting their Section 11 Liability.   

As a matter of public policy, financial advisors must be treated as 

underwriters in a direct listing of securities because they are directly involved 

in setting the price of shares and thus directly involved in the harm suffered by 

the public.  To allow so-called financial advisors in a direct listing transaction 

to skirt their Section 11 liability simply because the work they do is marginally 

different from underwriters prevents the public from the safety Section 11 is 

meant to provide.  Therefore, financial advisors in direct listing transactions 

must be considered underwriters.  

Given the latest NYSE proposal and amendment to the Exchange Act, if 

this Court does not hold financial advisors liable as statutory underwriters in 

direct listings, then it will permit companies to raise new capital without the 

necessary safeguard of strict liability to prevent fraud.  See Exchange Act 

Release No. 90768 (Dec. 22, 2020); File No. SR-NYSE-2019-67 (“Approval 

Order”).  Both the work underwriters do and the strict liability they face provide 

a necessary independent check on the information issuers make available.  

Nickerson, supra, at 1005-06.  This check is necessary as a source of 

protection for investors ensuring the validity of the registration statement and 

prospectus investors rely on when purchasing securities.  Id.  Because 

financial advisors are essentially playing the role of underwriters in direct 

listings, they should be held to the same standard.  Without these checks in 

place, there is nothing requiring issuers and their so-called financial advisors 
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to be honest and transparent about the securities that are being listed.  

Therefore, it is paramount that this Court hold that financial advisors are 

statutory underwriters. 

Additionally, a holding of this kind from the Court will secure direct 

listings as a viable alternative to the costly and cumbersome IPO process.  The 

twin aims of the Securities Act are to foster capital formation while still 

protecting investors.  Regulation of Securities, S. REP. NO. 47, 73d Cong, 1st 

Sess. 1 (1933) (“The purpose of this bill is to protect the investing public and 

honest business.  The basic policy is that of informing the investor of the facts 

concerning securities to be offered for sale in interstate and foreign commerce 

and providing protection against fraud and misrepresentation.”).  Ensuring the 

safety and validity of direct listings will attract companies even more to use this 

method of new issuances of securities which will benefit both new companies 

and investors.  Direct listings are substantially cheaper for new companies to 

implement and will help those companies come to market faster.  Nickerson, 

supra, at 995.  Underwriting fees are lower in direct listings because the 

investment bank involved does not incur the risk of holding the securities on 

their books.  Id. at 995, 998, 1014.  Direct listings also save money by not 

having the underwriters go on a costly roadshow.  Id. at 995, 1015.  The 

Investor Day takes the place of the need for a roadshow and since it is 

streamed, companies can involve more of the executive team, have a longer 

presentation, and reach thousands more than a roadshow.  Id. at 999, 1015.  

This is a more efficient and economical way for companies to go public.  Id.  

But to maintain the validity of new issuances of securities for new companies, 

this Court must maintain the integrity of Section 11 and hold financial 

advisors liable as underwriters in direct listings.  Id. at 1016, 1020.  If the 

Court does not help ensure the integrity of the system here, companies will 
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either continue to work only with IPOs, or will release new securities through 

direct listings and will not be held to the same standard as they should be.   

CONCLUSION 

 The Fourteenth Circuit’s holding should be overruled because upholding 

a tracing requirement in order to have standing under Section 11 of the 

Securities Act for direct listings creates absurd results and contravenes the 

purpose of the Act.  In addition, ensuring recourse for millions of pension fund 

participants and liability for securities fraud in direct listings would support 

public policy and economic interests. Lastly, Thatcher Lyon is liable as a 

statutory underwriter under Section 11 because it performed actions necessary 

to Horizons’ direct listing transaction and had direct and indirect participation 

in the offer and sale of Horizons’ securities.  

 

Respectfully submitted, 

____________________/s/ 

Team P06 

Counsel of Record for Petitioners
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APPENDIX 

STATUTES 

28 U.S.C. §1292(b) – Interlocutory decisions 

When a district judge, in making in a civil action an order not otherwise 

appealable under this section, shall be of the opinion that such order involves a 

controlling question of law as to which there is substantial ground for 

difference of opinion and that an immediate appeal from the order may 

materially advance the ultimate termination of the litigation, he shall so state 

in writing in such order. The Court of Appeals which would have jurisdiction of 

an appeal of such action may thereupon, in its discretion, permit an appeal to 

be taken from such order, if application is made to it within ten days after the 

entry of the order: Provided, however, That application for an appeal hereunder 

shall not stay proceedings in the district court unless the district judge or the 

Court of Appeals or a judge thereof shall so order. 

 

15 U.S.C. §77a – Short title 

This subchapter may be cited as the “Securities Act of 1933”.  

 

15 U.S.C. §77b – Definitions; promotion of efficiency, competition, and 

capital formation 

(a) DEFINITIONS 

When used in this subchapter, unless the context otherwise requires – 

 (11) The term “underwriter” means any person who has purchased from an 

issuer with a view to, or offers or sells for an issuer in connection with, the 

distribution of any security, or participates or has a direct or indirect 

participation in any such undertaking, or participates or has a participation in 

the direct or indirect underwriting of any such undertaking; but such term 
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shall not include a person whose interest is limited to a commission from an 

underwriter or dealer not in excess of the usual and customary distributors’ or 

sellers’ commission. As used in this paragraph the term “issuer” shall include, 

in addition to an issuer, any person directly or indirectly controlling or 

controlled by the issuer, or any person under direct or indirect common control 

with the issuer. 

 

15 U.S.C. §77k – Civil liabilities on account of false registration statement 

(a) Persons possessing cause of action; persons liable 

In case any part of the registration statement, when such part became effective, 

contained an untrue statement of a material fact or omitted to state a material 

fact required to be stated therein or necessary to make the statements therein 

not misleading, any person acquiring such security (unless it is proved that at 

the time of such acquisition he knew of such untruth or omission) may, either 

at law or in equity, in any court of competent jurisdiction, sue— 

(1) every person who signed the registration statement; 

(2) every person who was a director of (or person performing similar 

functions) or partner in the issuer at the time of the filing of the part 

of the registration statement with respect to which his liability is 

asserted; 

(3) every person who, with his consent, is named in the registration 

statement as being or about to become a director, person performing 

similar functions, or partner; 

(4) every accountant, engineer, or appraiser, or any person whose 

profession gives authority to a statement made by him, who has with 

his consent been named as having prepared or certified any part of 

the registration statement, or as having prepared or certified any 
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report or valuation which is used in connection with the registration 

statement, with respect to the statement in such registration 

statement, report, or valuation, which purports to have been 

prepared or certified by him; 

(5) every underwriter with respect to such security. 

If such person acquired the security after the issuer has made 

generally available to its security holders an earning statement 

covering a period of at least twelve months beginning after the 

effective date of the registration statement, then the right of recovery 

under this subsection shall be conditioned on proof that such person 

acquired the security relying upon such untrue statement in the 

registration statement or relying upon the registration statement and 

not knowing of such omission, but such reliance may be established 

without proof of the reading of the registration statement by such 

person.  

(b) PERSONS EXEMPT FROM LIABILITY UPON PROOF OF ISSUES 

Notwithstanding the provisions of subsection (a) no person, other than the 

issuer, shall be liable as provided therein who shall sustain the burden of 

proof— 

(1) that before the effective date of the part of the registration statement 

with respect to which his liability is asserted (A) he had resigned from 

or had taken such steps as are permitted by law to resign from, or 

ceased or refused to act in, every office, capacity, or relationship in 

which he was described in the registration statement as acting or 

agreeing to act, and (B) he had advised the Commission and the 

issuer in writing that he had taken such action and that he would 

not be responsible for such part of the registration statement; or 
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(2) that if such part of the registration statement became effective 

without his knowledge, upon becoming aware of such fact he 

forthwith acted and advised the Commission, in accordance with 

paragraph (1) of this subsection, and, in addition, gave reasonable 

public notice that such part of the registration statement had become 

effective without his knowledge; or 

(3) that (A) as regards any part of the registration statement not 

purporting to be made on the authority of an expert, and not 

purporting to be a copy of or extract from a report or valuation of an 

expert, and not purporting to be made on the authority of a public 

official document or statement, he had, after reasonable 

investigation, reasonable ground to believe and did believe, at the 

time such part of the registration statement became effective, that 

the statements therein were true and that there was no omission to 

state a material fact required to be stated therein or necessary to 

make the statements therein not misleading; and (B) as regards any 

part of the registration statement purporting to be made upon his 

authority as an expert or purporting to be a copy of or extract from a 

report or valuation of himself as an expert, (i) he had, after 

reasonable investigation, reasonable ground to believe and did 

believe, at the time such part of the registration statement became 

effective, that the statements therein were true and that there was no 

omission to state a material fact required to be stated therein or 

necessary to make the statements therein not misleading, or (ii) such 

part of the registration statement did not fairly represent his 

statement as an expert or was not a fair copy of or extract from his 

report or valuation as an expert; and (C) as regards any part of the 
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registration statement purporting to be made on the authority of an 

expert (other than himself) or purporting to be a copy of or extract 

from a report or valuation of an expert (other than himself), he had 

no reasonable ground to believe and did not believe, at the time such 

part of the registration statement became effective, that the 

statements therein were untrue or that there was an omission to 

state a material fact required to be stated therein or necessary to 

make the statements therein not misleading, or that such part of the 

registration statement did not fairly represent the statement of the 

expert or was not a fair copy of or extract from the report or valuation 

of the expert; and (D) as regards any part of the registration 

statement purporting to be a statement made by an official person or 

purporting to be a copy of or extract from a public official document, 

he had no reasonable ground to believe and did not believe, at the 

time such part of the registration statement became effective, that 

the statements therein were untrue, or that there was an omission to 

state a material fact required to be stated therein or necessary to 

make the statements therein not misleading, or that such part of the 

registration statement did not fairly represent the statement made by 

the official person or was not a fair copy of or extract from the public 

official document. 

(c) STANDARD OF REASONABLENESS 

In determining, for the purpose of paragraph (3) of subsection (b) of this 

section, what constitutes reasonable investigation and reasonable ground for 

belief, the standard of reasonableness shall be that required of a prudent man 

in the management of his own property. 

(d) EFFECTIVE DATE OF REGISTRATION STATEMENT WITH REGARD TO UNDERWRITERS 
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If any person becomes an underwriter with respect to the security after the part 

of the registration statement with respect to which his liability is asserted has 

become effective, then for the purposes of paragraph (3) of subsection (b) of this 

section such part of the registration statement shall be considered as having 

become effective with respect to such person as of the time when he became an 

underwriter. 

(e) MEASURE OF DAMAGES; UNDERTAKING FOR PAYMENT OF COSTS 

The suit authorized under subsection (a) may be to recover such damages as 

shall represent the difference between the amount paid for the security (not 

exceeding the price at which the security was offered to the public) and (1) the 

value thereof as of the time such suit was brought, or (2) the price at which 

such security shall have been disposed of in the market before suit, or (3) the 

price at which such security shall have been disposed of after suit but before 

judgment if such damages shall be less than the damages representing the 

difference between the amount paid for the security (not exceeding the price at 

which the security was offered to the public) and the value thereof as of the 

time such suit was brought: Provided, That if the defendant proves that any 

portion or all of such damages represents other than the depreciation in value 

of such security resulting from such part of the registration statement, with 

respect to which his liability is asserted, not being true or omitting to state a 

material fact required to be stated therein or necessary to make the statements 

therein not misleading, such portion of or all such damages shall not be 

recoverable. In no event shall any underwriter (unless such underwriter shall 

have knowingly received from the issuer for acting as an underwriter some 

benefit, directly or indirectly, in which all other underwriters similarly situated 

did not share in proportion to their respective interests in the underwriting) be 

liable in any suit or as a consequence of suits authorized under subsection (a) 
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for damages in excess of the total price at which the securities underwritten by 

him and distributed to the public were offered to the public. In any suit under 

this or any other section of this subchapter the court may, in its discretion, 

require an undertaking for the payment of the costs of such suit, including 

reasonable attorney’s fees, and if judgment shall be rendered against a party 

litigant, upon the motion of the other party litigant, such costs may be 

assessed in favor of such party litigant (whether or not such undertaking has 

been required) if the court believes the suit or the defense to have been without 

merit, in an amount sufficient to reimburse him for the reasonable expenses 

incurred by him, in connection with such suit, such costs to be taxed in the 

manner usually provided for taxing of costs in the court in which the suit was 

heard. 

(f) JOINT AND SEVERAL LIABILITY; LIABILITY OF OUTSIDE DIRECTOR 

(1) Except as provided in paragraph (2), all or any one or more of the 

persons specified in subsection (a) shall be jointly and severally liable, 

and every person who becomes liable to make any payment under this 

section may recover contribution as in cases of contract from any person 

who, if sued separately, would have been liable to make the same 

payment, unless the person who has become liable was, and the other 

was not, guilty of fraudulent misrepresentation. 

(2)  

(A) The liability of an outside director under subsection (e) shall be 

determined in accordance with section 78u–4(f) of this title. 

(B) For purposes of this paragraph, the term “outside director” shall 

have the meaning given such term by rule or regulation of the 

Commission. 
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(g) OFFERING PRICE TO PUBLIC AS MAXIMUM AMOUNT RECOVERABLE 

In no case shall the amount recoverable under this section exceed the price at 

which the security was offered to the public. 

 

RULES AND REGULATIONS 

Fed. R. Civ. P. 12(b)(6) 

(b) HOW TO PRESENT DEFENSES. Every defense to a claim for relief in any pleading 

must be asserted in the responsive pleading if one is required. But a party may 

assert the following defenses by motion: 

 (6) failure to state a claim upon which relief can be granted; 

 

17 C.F.R. §230.144 – Persons deemed not to be engaged in a distribution 

and therefore not underwriters 

PRELIMINARY NOTE: 

Certain basic principles are essential to an understanding of the registration 

requirements in the Securities Act of 1933 (the Act or the Securities Act) and 

the purposes underlying Rule 144: 1. If any person sells a non-exempt security 

to any other person, the sale must be registered unless an exemption can be 

found for the transaction. 2. Section 4(1) of the Securities Act provides one 

such exemption for a transaction “by a person other than an issuer, 

underwriter, or dealer.” Therefore, an understanding of the term “underwriter” 

is important in determining whether or not the Section 4(1) exemption from 

registration is available for the sale of the securities. The term “underwriter” is 

broadly defined in Section 2(a)(11) of the Securities Act to mean any person 

who has purchased from an issuer with a view to, or offers or sells for an issuer 

in connection with, the distribution of any security, or participates, or has a 

direct or indirect participation in any such undertaking, or participates or has 
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a participation in the direct or indirect underwriting of any such undertaking. 

The interpretation of this definition traditionally has focused on the words 

“with a view to” in the phrase “purchased from an issuer with a view to * * * 

distribution.” An investment banking firm which arranges with an issuer for 

the public sale of its securities is clearly an “underwriter” under that section. 

However, individual investors who are not professionals in the securities 

business also may be “underwriters” if they act as links in a chain of 

transactions through which securities move from an issuer to the public. Since 

it is difficult to ascertain the mental state of the purchaser at the time of an 

acquisition of securities, prior to and since the adoption of Rule 144, 

subsequent acts and circumstances have been considered to determine 

whether the purchaser took the securities “with a view to distribution” at the 

time of the acquisition. Emphasis has been placed on factors such as the 

length of time the person held the securities and whether there has been an 

unforeseeable change in circumstances of the holder. Experience has shown, 

however, that reliance upon such factors alone has led to uncertainty in the 

application of the registration provisions of the Act. The Commission adopted 

Rule 144 to establish specific criteria for determining whether a person is not 

engaged in a distribution. Rule 144 creates a safe harbor from the Section 

2(a)(11) definition of “underwriter.” A person satisfying the applicable 

conditions of the Rule 144 safe harbor is deemed not to be engaged in a 

distribution of the securities and therefore not an underwriter of the securities 

for purposes of Section 2(a)(11). Therefore, such a person is deemed not to be 

an underwriter when determining whether a sale is eligible for the Section 4(1) 

exemption for “transactions by any person other than an issuer, underwriter, 

or dealer.” If a sale of securities complies with all of the applicable conditions of 

Rule 144: 1. Any affiliate or other person who sells restricted securities will be 
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deemed not to be engaged in a distribution and therefore not an underwriter 

for that transaction; 2. Any person who sells restricted or other securities on 

behalf of an affiliate of the issuer will be deemed not to be engaged in a 

distribution and therefore not an underwriter for that transaction; and 3. The 

purchaser in such transaction will receive securities that are not restricted 

securities. Rule 144 is not an exclusive safe harbor. A person who does not 

meet all of the applicable conditions of Rule 144 still may claim any other 

available exemption under the Act for the sale of the securities. The Rule 144 

safe harbor is not available to any person with respect to any transaction or 

series of transactions that, although in technical compliance with Rule 144, is 

part of a plan or scheme to evade the registration requirements of the Act. 

 

(a) DEFINITIONS. The following definitions shall apply for the purposes of this 

section. 

(1) An affiliate of an issuer is a person that directly, or indirectly through 

one or more intermediaries, controls, or is controlled by, or is under 

common control with, such issuer. 

(2) The term person when used with reference to a person for whose account 

securities are to be sold in reliance upon this section includes, in addition 

to such person, all of the following persons: 

(i) Any relative or spouse of such person, or any relative of such 

spouse, any one of whom has the same home as such person; 

(ii) Any trust or estate in which such person or any of the persons 

specified in paragraph (a)(2)(i) of this section collectively own 10 

percent or more of the total beneficial interest or of which any of 

such persons serve as trustee, executor or in any similar capacity; 

and 
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(iii)Any corporation or other organization (other than the issuer) in 

which such person or any of the persons specified in paragraph 

(a)(2)(i) of this section are the beneficial owners collectively of 10 

percent or more of any class of equity securities or 10 percent or 

more of the equity interest. 

(3) The term restricted securities means: 

(i) Securities acquired directly or indirectly from the issuer, or from 

an affiliate of the issuer, in a transaction or chain of transactions 

not involving any public offering; 

(ii) Securities acquired from the issuer that are subject to the resale 

limitations of § 230.502(d) under Regulation D or § 230.701(c); 

(iii)Securities acquired in a transaction or chain of transactions 

meeting the requirements of § 230.144A; 

(iv) Securities acquired from the issuer in a transaction subject to the 

conditions of Regulation CE (§ 230.1001); 

(v) Equity securities of domestic issuers acquired in a transaction or 

chain of transactions subject to the conditions of § 230.901 or § 

230.903 under Regulation S (§ 230.901 through § 230.905, and 

Preliminary Notes); 

(vi) Securities acquired in a transaction made under § 230.801 to the 

same extent and proportion that the securities held by the security 

holder of the class with respect to which the rights offering was 

made were, as of the record date for the rights offering, “restricted 

securities” within the meaning of this paragraph (a)(3); 

(vii) Securities acquired in a transaction made under § 230.802 to the 

same extent and proportion that the securities that were tendered 

or exchanged in the exchange offer or business combination were 
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“restricted securities” within the meaning of this paragraph (a)(3); 

and 

(viii) Securities acquired from the issuer in a transaction subject to an 

exemption under section 4(5) (15 U.S.C. 77d(5)) of the Act. 

(4) The term debt securities means: 

(i) Any security other than an equity security as defined in § 230.405; 

(ii) Non-participatory preferred stock, which is defined as non-

convertible capital stock, the holders of which are entitled to a 

preference in payment of dividends and in distribution of assets on 

liquidation, dissolution, or winding up of the issuer, but are not 

entitled to participate in residual earnings or assets of the issuer; 

and 

(iii)Asset-backed securities, as defined in § 229.1101 of this chapter. 

(b) CONDITIONS TO BE MET. Subject to paragraph (i) of this section, the following 

conditions must be met: 

(1) Non-affiliates. 

(i) If the issuer of the securities is, and has been for a period of at 

least 90 days immediately before the sale, subject to the reporting 

requirements of section 13 or 15(d) of the Securities Exchange Act 

of 1934 (the Exchange Act), any person who is not an affiliate of 

the issuer at the time of the sale, and has not been an affiliate 

during the preceding three months, who sells restricted securities 

of the issuer for his or her own account shall be deemed not to be 

an underwriter of those securities within the meaning of section 

2(a)(11) of the Act if all of the conditions of paragraphs (c)(1) and 

(d) of this section are met. The requirements of paragraph (c)(1) of 
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this section shall not apply to restricted securities sold for the 

account of a person who is not an affiliate of the issuer at the time 

of the sale and has not been an affiliate during the preceding 

three months, provided a period of one year has elapsed since the 

later of the date the securities were acquired from the issuer or 

from an affiliate of the issuer. 

(ii) If the issuer of the securities is not, or has not been for a period of 

at least 90 days immediately before the sale, subject to the 

reporting requirements of section 13 or 15(d) of the Exchange Act, 

any person who is not an affiliate of the issuer at the time of the 

sale, and has not been an affiliate during the preceding three 

months, who sells restricted securities of the issuer for his or her 

own account shall be deemed not to be an underwriter of those 

securities within the meaning of section 2(a)(11) of the Act if the 

condition of paragraph (d) of this section is met. 

(2) Affiliates or persons selling on behalf of affiliates. Any affiliate of the issuer, 

or any person who was an affiliate at any time during the 90 days immediately 

before the sale, who sells restricted securities, or any person who sells 

restricted or any other securities for the account of an affiliate of the issuer of 

such securities, or any person who sells restricted or any other securities for 

the account of a person who was an affiliate at any time during the 90 days 

immediately before the sale, shall be deemed not to be an underwriter of those 

securities within the meaning of section 2(a)(11) of the Act if all of the 

conditions of this section are met. 


