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Questions Presented 

(1) Whether purchasers of shares of common stock issued in a direct listing 

have standing to bring a claim for material misleading statements and 

omissions under Section 11 of the Securities Act of 1933 when they cannot 

trace their purchased shares to a registration statement; and  

(2) Whether investment bankers retained as financial advisors in a direct 

listing are liable as statutory underwriters under Section 11 of the 

Securities Act of 1933 when they drafted the Resale Registration 

Statement, including the prospectus and consulted on the offering price of 

the listing.  
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Statement of the Case 

On July 16, 2019, the State of Fordham Firemen’s Pension Fund filed a 

class action suit against Horizons and Thatcher Lyon on behalf of all purchasers 

of Respondent Horizons’ common stock between January 14, 2019, and July 8, 

2019 in the District of Fordham. R. 9. Petitioners argued Respondents committed 

securities fraud in violation of Section 11 of the Securities Act. R. 9. Petitioners 

contended Respondents made material misstatements and omissions in the 

Resale Registration Statement. R. 9. Also, Petitioners claimed to have suffered 

losses in the value of their shares and sought damages according to Section 11. 

R. 9. Petitioners further asserted liability claims against Respondent Horizons as 

an issuer and Respondent Thatcher as an underwriter under Section 11 of the 

Securities Act. R. 9. 

On July 28, 2019, Respondents separately filed Rule 12(b)(6) motions to 

dismiss claiming that Petitioners did not have standing to bring a claim under 

Section 11. R. 10. Respondents presumed Petitioners could not trace their 

purchased shares to the Resale Registration Statement. R. 10. Respondent 

Thatcher alleged it was not a liable party as defined in Section 11 because it was 

not an underwriter. R. 10. The District Court rejected the Respondents’ motions 

to dismiss, holding that Petitioners met the standing requirements because 

tracing should not apply to direct listings. R. 10. The court also found that 

Respondent Thatcher was liable as a statutory underwriter. R. 10.  

Following the District Court’s ruling, Respondents filed an appeal 

regarding the two issues above. R. 10. The Second Circuit reversed the District 

Court’s decision, holding that Petitioners did not have a cause of action because 
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Petitioners did not meet the tracing requirement under Section 11 of the 

Securities Act. R. 11-12. It further concluded that Respondent Thatcher was not 

a statutory underwriter, finding that Respondent Thatcher did not purchase, 

offer, or sell Respondent Horizons securities or did not participate in the offer or 

sale of Respondent Horizons securities because it did not engage in continuous 

solicitation. R. 21. The Circuit Court interpreted “participate” to mean that 

Respondent Thatcher did not merely facilitate the direct listing. R. 22. This Court 

granted certiorari on January 11, 2021. R. 30. 

On January 13, 2019, Respondent Horizons became a publicly traded 

company through “a newly developed alternative public offering option called a 

direct listing.” R. 5. At the time, Respondent Horizons did not need to raise 

additional capital but wanted to provide liquidity options to its employees and 

investors. R. 5. From mid-2018 to early 2019, Respondent Horizons retained 

Respondent Thatcher — an investment bank with a reputation for working on 

groundbreaking capital markets transactions — to conduct due diligence and 

draft the Resale Registration Statement, including the prospectus, and investor 

education materials as part of the direct listing transaction to make Respondent 

Horizons’ shares available for purchase by the public. R. 4-9. This 

unconventional process is how the Petitioners purchased seven million shares of 

Respondent Horizons common stock on the open market that eventually 

plummeted in price because of the revelation that Respondent Horizons’ 

principal technology was associated with brain cancer. R. 9. 

Respondent Horizons is a medical technology company that focused on 

developing technology systems to treat and monitor cognitive problems, such as 
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early-stage dementia. R. 2, 9. Respondent Horizons was founded by Peter 

Maxfield in August 2014 and initially funded in December 2014 with an angel 

investor with $10 million of start-up capital, contributed by Geoffrey Robbins, in 

exchange for six percent of Respondent Horizons’ common stock. R. 2-3.  

Over the next year, Maxfield built out Horizons technology and production 

facilities and prepared to implement its initial marketing program. R. 2. The two 

decided that the substantial additional capital needed for Respondent Horizons’ 

initial marketing efforts would come from established venture capital firms. R. 

3. Among the contributing firms was Ashford Investors (“Ashford”), a medium-

sized venture capital firm. R. 2. Ashford solicited a co-investor, Franklin Fund 

(“Franklin”), to fund $30 million in venture capital funding to Horizons in 

exchange of an aggregate of 12% of Horizons’ common stock. R. 4. Their first 

venture capital funding round into Respondent Horizons closed in February 

2016. R. 4. After a funding round in April 2018, 47% of Horizons’ common stock 

resided in the hands of venture capital firms. R. 4.  

Around May 2018, Horizons investors were anxious to have liquidity for 

their investment because some of them had been investing for over two years 

and wanted to absorb a substantial portion of their position. R. 4. Respondent 

Horizons’ employees had been paid a significant part of their compensation with 

stock and needed liquidity. R. 4. Maxfield and Robbins both agreed that they 

should retain a securities transactions law firm and an investment bank with 

capital markets experience. R. 4. Robbins suggested Whitmore Davis as the law 

firm and Thatcher Lyon as the investment bank. R. 4.  
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On June 2, 2018, Maxfield, Robbins, and Lawrence Forbes, a senior 

partner at Respondent Thatcher Lyon, met in Robert Folk’s office, a senior capital 

markets attorney at Whitmore Davis, to discuss options related to the need to 

provide investors with an exit strategy. R. 5. Robbins quickly rejected the option 

of conducting an initial public offering (“IPO”) early in the meeting because 

Robbins declared Respondent Horizons would not need to raise additional capital 

for at least eighteen months. R. 5. Folk then explained there was a newly 

developed alternative public offering called a direct listing. R. 5. A company does 

not raise additional capital by offering recently issued shares in a direct listing 

transaction as it would in an IPO. R. 5. Folk provided the following information 

about direct listings: 

[S]hareholders can sell their existing shares to the public upon listing on the 
New York Stock Exchange (“NYSE”). Sales of shares held by affiliates1 and shares 
[owned] by non-affiliates for less than one year would have to be registered with 
the United States Securities and Exchange Commission (“SEC”) by filing a 1933 
Securities Act Registration Statement (“Resale Registration Statement”). See 17 
C.F.R. § 239.11. Sales of shares owned by non-affiliates for more than one year, 
on the other hand, would be exempt from registration under Rule 144. See 17 
C.F.R. § 230.144. On [the Resale Registration Statement’s effective date], the 
existing shares of common stock would . . . become simultaneously available for 
trading on the NYSE from two entry points: under the Resale Registration 
Statement and the Rule 144 exemption from registration. R. 5.  
 

On June 15, 2018, Folk and Forbes led a meeting to summarize the direct 

listing transaction’s mechanics and timeline. R. 6. They specifically described 

the differences between investment bankers’ roles in an IPO versus a direct 

listing transaction. R. 6. Folk explained the following about the role of investment 

bankers in each transaction: 

 
1 An affiliate is “a person that directly, or indirectly . . . controls, or is controlled by . . . such issuer.” 17 C.F.R. § 

230.144(a)(1). 
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[I]n an IPO, investment bankers act as underwriters. As underwriters, 
investment bankers play a key role in identifying potential purchasers. First, the 
underwriters assist in preparing a registration statement and filing it with the 
SEC. [After that], the underwriters embark on an extended, weeks-long roadshow 
to meet with potential investors, in particular large financial institutions. During 
the roadshow, the underwriters engage in “book building” — gauging investors’ 
interest — which is later used to price the securities. Finally, upon [the 
registration statement’s effectiveness], the underwriters purchase the newly 
issued common stock from the company at a discounted fixed price and 
immediately resell it to investors, typically receiving the spread between these 
two prices as their fee. R. 6.  
 

In a direct listing, the issuer hires an investment banker as a “financial 

advisor.” R. 7. The investment banker’s role is also to help prepare the Resale 

Registration Statement and prospectus. R. 7. In place of a road show, 

Respondent Horizons would host a similar event called an “Investor Day” that is 

live-streamed over the internet to familiarize investors with Respondent 

Horizons’ direct listing investment opportunity. R. 7. Investor Day lasts up to two 

hours and includes presentations from Respondent Horizons’ full executive 

team. R. 7. The investment bankers prepare materials to be used by Respondent 

Horizons’ executive team at Investor Day. R. 7. 

Instead of engaging in book building or price discovery activities, such as 

meeting with investors to gauge market interest, investment bankers in a direct 

listing transaction consult with the NYSE’s Designated Market Maker (“DMM”).2 

R. 7. The DMM would first consult with the investment banker to set the share 

price before executing the stock’s opening trade on the NYSE. R. 7. The 

 
2 NYSE rules require a company engaged in a direct listing transaction to appoint an independent financial advisor 

to confer with a Designated Market Maker. See Notice of Filing of Amendment No. 3 and Order Granting 

Accelerated Approval of Proposed Rule Change, Exchange Act Release No. 34,82627, 118 SEC Docket 3499 (Feb. 

2, 2018). 
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investment banker would be the DMM’s only point of contact since the DMM 

would not be permitted to consult with Respondent Horizons. R. 7. 

Two days after the meeting, Maxfield and Robbins proceeded with a direct 

listing transaction. R. 7. Respondent Horizons hired Respondent Thatcher to 

serve as the financial advisor to proceed with the listing. R. 7. Specifically, 

Respondents Thatcher and Horizons and attorneys conducted the due diligence 

process and prepared the Resale Registration Statement and prospectus, and 

materials for Investor Day. R. 7. Following the due diligence process that 

reviewed Horizons’ financial statements, physical plant, ongoing business 

operations, and contingent liabilities, including litigation, the prospectus 

prepared by Respondent Thatcher represented Respondent Horizons had no 

material contingent liabilities and only ordinary business litigation. R. 8. 

Respondent Thatcher performed the activities above, although the Resale 

Registration Statement stated that Respondent Thatcher was not acting as an 

underwriter. R. 8. 

Secretly, Respondent Horizons filed its Resale Registration Statement and 

draft prospectus on September 15, 2018. R. 8. Upon filing, Respondent Horizons 

had 132, 581, 994 shares outstanding. R. 8. Respondent Horizons registered 

83,526,656 shares, or approximately 63% of its total shares, under the Resale 

Registration Statement. R. 8. The sale of the remaining 49,055,338 shares was 

exempt from registration under Rule 144. R. 8. Respondent Horizons held its 

Investor Day on November 10, 2018, where it presented investor education 

materials created by Respondent Thatcher, and that attracted approximately 

8,000 people who tuned in to watch the live stream. R. 8.  
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Before the Resale Registration Statement became effective, the DMM 

consulted with Respondent Thatcher to identify a market and to determine 

Respondent Horizons’ listing price. R. 8. Respondent Thatcher based its advice 

on information unavailable to the DMM, such as pre-listing selling, buying 

interest, and other factors otherwise inaccessible to the DMM. R. 8. The Resale 

Registration Statement became effective on January 10, 2019. R. 8.  

 On January 13, 2019, the NYSE set the reference price for Respondent 

Horizons’ shares at $62. R. 8. Due to the consultation with Respondent Thatcher 

the next day; the DMM set Respondent Horizons’ opening trading price at $67. 

R. 9. Four days after trading began, Respondent Horizons’ common stock price 

was $68. R. 9.  

 Hoping to hold Respondent Horizons’ common stock as a long-term 

investment, the Petitioners purchased seven million shares of Respondent 

Horizons’ common stock at $68 per share. However, on July 8, 2019, the market 

was riveted by Respondent Horizons’ press release that announced a recent 

Oxbridge University Medical Research Institute study that showed Respondent 

Horizons’ leading technology for treating early-stage dementia was associated 

with brain cancer in 13% of patients receiving treatment with the technology. R. 

9. By the close of trading on the NYSE, Respondent Horizons’ share price 

dropped drastically from $73 to $37. R. 9. The next day, the Petitioners sold their 

entire Horizons’ position in a block trade at $38 per share, barely half of what 

the Petitioners purchased the stocks. R. 9.  
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Summary of Argument 

The purpose of the Securities Act is to protect investors by requiring 

complete and accurate disclosures from companies issuing securities. The SEC 

provides an express cause of action for purchasers of untraceable securities in 

a direct listing when the registration statement contains material misstatements 

and omissions. In reversing the District Court’s decision, the Circuit Court 

frustrated Congress’s intent of Section 11 to protect public investors against 

fraud and misrepresentation. 

In this case, Petitioners made a sufficient Section 11 claim against the 

Respondents. Specifically, Petitioners plausibly alleged that Respondents made 

material misstatements and omissions in the effective Resale Registration 

Statement released to the public in a direct listing. Rejecting Petitioners’ claim is 

counter to Congress’ intent because it would preclude Petitioners from obtaining 

a remedy resulting from the Respondents’ fraudulent conduct while 

undermining Congress’s goal to deter the same. Therefore, this Court should 

affirm the District Court’s decision that Petitioners have Section 11 standing. 

This Court should also affirm the District Court’s rejection of Respondent 

Thatcher’s motion to dismiss. The District Court was correct in its finding that 

Respondent Thatcher acted as a statutory underwriter and is therefore subject 

to Section 11 liability. Section 11 of the Securities Act imposes strict liability to 

underwriters for material misstatements and omissions in the Registration 

Statement.  

Section 2 (a)(11) of the Securities Act defines the term “underwriter” as 

follows: “[A]ny person who has purchased from an issuer with a view to, or offers 
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or sells for an issuer in connection with, the distribution of any security, or 

participates or has a direct or indirect participation in any such undertaking. 

The language of the statute identifies three different categories of underwriter. 

The second and third categories apply to Respondent Thatcher’s activities in the 

direct listing.  

The second group refers to parties that solicit the exchange of securities 

on behalf of the issuer. Because the statute is silent about what activities 

constitute “participates,” there is a burgeoning circuit split over how to interpret 

the third category of underwriters. The Seventh Circuit examines whether a 

party’s participation was necessary to distribute securities, while the Second 

Circuit has looked at whether participation is related to the actual distribution 

of securities. The Supreme Court attaches underwriter status if a party takes 

part in a securities sale transaction. 

Despite the various analyses of “participates,” the facts show that 

Respondent Thatcher played a crucial contractual role as a financial advisor 

through the entire process of Respondent Horizons’ direct listing transaction. In 

its capacity, and similar to underwriters in an IPO, Respondent Thatcher 

prepared the Registration Resale Statement and prospectus filed with the SEC. 

Further to that, Respondent Thatcher created the investor education materials 

for Investors Day that were key to the solicitation and offering of Respondent 

Horizons securities to the public. Lastly, Respondent Thatcher was necessary to 

sell Respondent Horizons securities because Respondent Thatcher helped set the 

offering price. Each of Respondent Thatcher’s actions were necessary to 

Respondent Horizons’ direct listing; Respondent Horizons would not have 
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consummated the transaction without Respondent Thatcher’s pivotal role in the 

process.  

In securities law jurisprudence, courts generally consider substance over 

form. Here, Respondent Thatcher took part in similar, if not the same, activities 

of a traditional underwriter in an IPO. In substance, Respondent Thatcher’s role 

as a financial advisor to Respondent Horizons’ direct listing rose to the hallmark 

of an underwriter, despite the format of Respondent Horizons’ public offering. 

Accordingly, the District Court was correct in its decision denying the 

Respondents’ motions to dismiss, and this Court should affirm the District 

Court’s findings. 

Argument 

This Court reviews de novo the District Court’s denial of the Respondents’ 

motions to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 174 (2d Cir. 2011). 

Under de novo review, this Court reviews the facts in the record anew, giving no 

deference to the lower courts’ decisions. U.S. Bank Nat’l Ass’n ex rel. CWCCapital 

Asset Mgmt. LLC v. Vill. at Lakeridge, LLC., 138 S. Ct. 960, 965 (2018). See also 

Salve Regina College v. Russell, 499 U.S. 225, 238 (1991) (saying “[w]hen de novo 

review is compelled, no form of appellate deference is acceptable.”). All 

allegations must be accepted as true, “drawing all reasonable inferences'' in the 

light most favorable to the nonmoving party, in this case, the Petitioners class. 

In re NYSE Specialists Sec. Litig., 503 F.3d 89, 91, 95 (2d Cir. 2007). This Court 

reviews the sufficiency of the pleadings by determining whether the Petitioners 
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assert “enough facts to state a claim that is plausible on its face.” Bell Atl. Corp. 

v. Twombley, 550 U.S. 544, 570 (2007).  

In this case, the District Court correctly rejected the Respondents’ Rule 

12(b)(6) motions because the facts support a facially plausible claim that should 

allow a court to reasonably infer that the Respondents are liable for the alleged 

misconduct. See generally, Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The 

Circuit Court erred when it failed to apply the Rule 12(b)(6) standard and view 

the facts, accepted as true, in the light most favorable to the Petitioners. The 

record’s facts support that the Petitioners have Section 11 standing and that  

Respondent Thatcher is liable as a statutory underwriter under Section 11 for 

misstatements and omissions in the Resale Registration Statement, including 

the prospectus. 

Additionally, this Court yields to a federal agency’s interpretation of an 

ambiguous or silent statute that Congress delegated to the agency to administer. 

Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843 (1984). If 

the intent of Congress is clear, this Court “must give effect to the unambiguously 

expressed intent of Congress.” Id. If, however, this Court determines Congress 

has not addressed a question, this Court should not impose its own 

interpretation. Id. Instead, this Court should determine whether the agency’s 

interpretation “is based on a permissible construction of the statute.” Id. 

This Court should find that when accepting the stipulated facts as true 

and viewing them in the light most favorable to the Petitioners, the Petitioners 

have standing even if the Petitioners cannot trace their shares to the Resale 

Registration Statement and that Respondent Thatcher acted as a statutory 
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underwriter who is subject to Section 11 liability. Further, this Court should find 

the same when deferring to the SEC’s interpretation of Section 11 respective to 

the Respondents’ conduct. 

I. This Court should affirm the District Court's decision because a 
valid claim exists for purchasers of untraceable securities under 

Section 11 of the Securities Act. 

Congress enacted the Securities Act of 1933 (the “Securities Act”) with the 

goal of protecting investors through mandatory disclosure. 15 U.S.C. § 77a et 

seq. (1933). The Securities Act “assure[s] compliance with the disclosure 

provisions . . .  by imposing a stringent standard of liability on the parties who 

play a direct role in a registered offering.” Herman & MacLean v. Huddleston, 459 

U.S. 375, 381-82 (1983). See 15 U.S.C. § 77k(b). The Securities Act accomplishes 

its goal by providing purchasers of securities with private rights of action against 

issuers and responsible parties for material misstatements and omissions in 

offering documents, i.e., registration statements, including the prospectus. Id.  

Section 11 of the Securities Act provides a claim to plaintiffs who 

purchased “any such securities'' that are traceable to a registration statement 

containing a material untrue statement or omission. 15 U.S.C. § 77k. To have 

standing, a plaintiff does not need to prove that he or she purchased the 

securities in reliance of a registration statement. In re BioScrip, Inc. Sec. Litig., 95 

F. Supp. 3d 711, 746 (S.D.N.Y. 2015). Rather, a plaintiff must demonstrate that 

the securities were purchased pursuant to, or traceable to the public offerings. 

Id. To avoid an unreasonable outcome, the Court has held that the statutory 

intent of Section 11 may properly be considered. United States v. American 

Trucking Ass'ns, 310 U.S. 534, 534-44 (1940).  
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In this present matter, the Circuit Court incorrectly ruled that a cause of 

action for unregistered shares purchased in a direct listing cannot be maintained 

under Section 11 of the Securities Act. The Circuit Court’s ruling that Section 

11 solely applies to registered shares severely undermines the liability of issuers, 

officers, underwriters, and others liable for deliberately distributing material 

untrue statements and omissions to the public. Such reading of the statute is 

inconsistent with the purpose of the Securities Act, which is to prohibit deceit 

and manipulation in the buying and selling of securities. The tracing 

requirement of Section 11 should not prevent purchasers of shares from holding 

parties responsible for the mere fact that they did not meet the tracing 

requirement. Therefore, the Securities Act’s deterrence goal of preventing 

misleading registration statements and other offering documents suffices to hold 

the culpable parties liable under Section 11 of the Securities Act. 

A. The Circuit Court erred in its decision because it failed to provide the 
Petitioners with private civil remedies against fraudulent or negligent 

conduct. 

Parties seeking to obtain money by means of untrue statements or 

omission at the expense of their investors must be held accountable in 

accordance with the legislative intent of the federal securities laws. Congress has 

emphasized that “disregard of trust relationships by those whom the law should 

regard as fiduciaries, are all a single seamless web” along with manipulation, 

investor’s ignorance, and such. H. R. Rep. No. 1383, 73d Cong., 2d. Thus, 

remedies in accordance with Section 11 of the Securities Act are owed to parties 

who fall victim of such schemes. In re Glob. Crossing, Ltd. Sec. Litig., 313 F. Supp. 

2d 189, 208 (S.D.N.Y. 2003). However, certain conditions make it impossible for 
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plaintiffs to know whether their shares were newly issued or whether their shares 

were purchased in the secondary market. Shapiro v. UJB Fin. Corp., 964 F.2d 

272, 286 (3d Cir. 1992). Courts have held that the pleading requirement under 

Section 11 is met when plaintiffs make a general allegation that their shares were 

purchased “pursuant to” false registration statements. Id. 

For example, in In re Global Crossing, the complainants, some of which did 

not have registered shares, alleged that various officers and directors of Global 

Crossing took part in the fraudulent misstatement of the company's assets. In re 

Glob. Crossing, Ltd. Sec. Litig., 313 F. Supp. 2d at 194. The court declared that 

because modern market conditions have made the tracing requirement obsolete, 

plaintiffs may not know whether their shares were newly issued or whether they 

were purchased in the secondary market. Id. at 208 (citing Shapiro, 964 F.2d at 

286). The court held that the plaintiffs should not have been required to explain 

how their shares can be traced, reasoning that general allegations of shares 

purchased “pursuant” to traceable to false registration statements are sufficient 

for a plaintiff to have standing under Section 11. Id. 

Likewise, other circuits have held that allegations of traceable shares by 

plaintiffs is sufficient to plead standing under Section 11, even if those 

allegations are unaccompanied by more specific corroborating allegations. In re 

Ariad Pharm., Inc. Sec. Litig., 98 F. Supp. 3d 147, 169 (D. Mass. 2015). In In re 

Ariad, plaintiffs filed a class action for purchasers of any publicly traded Ariad 

securities during the class period or any of Ariad’s common stock traceable to 

the secondary offering that occurred during Stock Offering. Id. at 153. Plaintiffs 

alleged Ariad made a series of false statements and omissions about the safety, 
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efficacy, and commercial prospects of its main product. Id. The Court adopted a 

pre-Twombly standard and found that the plaintiffs had met their standing when 

they stated in their complaint that the purchased shares on the open market 

were purchased pursuant to or traceable to the offering day. Id. at 178. The Court 

reasoned that the general allegations that the plaintiffs held traceable shares 

was sufficient to plead standing under Section 11, even if those allegations are 

unaccompanied by other factors. Id. at 169. Therefore, it affirmed that general 

allegations of the kind pled in this action were enough to survive a motion to 

dismiss. Id. 

It follows that dismissing a complainant's claim under Section 11 for lack 

of traceable shares demonstrates the Court’s excessive concern for “corporate 

well-being.” Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 762 (1975). 

In Blue Chip Stamps, plaintiffs pleaded defendants had engaged in a deceptive 

and manipulative scheme to enhance the value of their shares. Id. at 763. Justice 

Blackmun reiterated in the dissent that prior to the creation of the Securities 

Acts of 1933 and 1934, “manipulators” of the market had a comparatively free 

hand to fool the public and to extract from them millions of dollars. Id. at 765. 

Congress then enacted federal securities laws to ensure that corporate officers 

and other corporate insiders do not “play the stocks” of their companies against 

the interests of the stockholders of their companies. Id. at 765 (citing 78 Cong. 

Rec. 2271 (1934)). Thus, the majority’s rejection of the purchasers’ claim because 

they did not meet the categories of “purchaser” was not warranted when the 

plaintiffs had been “injured by novel forms of manipulation.” Id. at 765, 770. 
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Here, the plain meaning of Section 11 supports the District Court’s 

conclusion that the Petitioners have Section 11 standing. As previously stated, 

both registered and unregistered shares were released in the market following 

the release of the Resale Registration Statement. Under the In re Global Crossing 

approach, Petitioners have Section 11 standing because they allege the shares 

sold in the direct listing, traceable or not, were purchased pursuant to fraudulent 

Resale Registration Statement released by the Respondents. Such allegation is 

sufficient because the Petitioners assert, in good faith, that some of their shares 

were or must have been issued pursuant to Respondent Horizons’ direct listing. 

Therefore, this Court should find that Petitioners have standing to assert a claim 

pursuant to Section 11. 

Similarly, given the allegations of material misstatement and omissions 

made in the registration statement, the Court should affirm the District Court’s 

decision. Here, Respondents released a material misleading statement and 

omission when they failed to address a study by Oxbridge University, exposing 

Respondent Horizons’ self-proclaimed highly successful technology had been 

associated with brain cancer. As the Court reasoned in In re Ariad, the events 

would be sufficient for Petitioners to meet Section 11’s pleading requirement 

because Petitioners made considerable assertions of fraudulent representations 

and concealment by the Respondents. Therefore, this Court should uphold a 

right of action for the Petitioners and the express remedies granted under Section 

11.  

Moreover, affirming the District Court’s decision will set a precedent, 

holding that direct listings are not exempt from Section 11 and that purchasers 
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of securities in direct listing transactions cannot be defrauded under the federal 

securities laws. To illustrate, Respondents engaged in a direct listing to quickly 

provide liquidity to its investors and its employees. As the Court reasoned in Blue 

Chip, Respondents’ conduct was deceptive because Respondents enticed their 

buyers by distributing an untrue statement. Respondents attempted to 

manipulate the market by increasing their share value because of their inability 

to liquidate their stock and pay their employees and their investors accordingly. 

Given Respondents’ misconduct, at the great expense of investors, and the 

legislative intent of the securities laws, this Court should hold Respondents 

liable to sustain the remedial nature of the securities laws. 

B. The Circuit Court erred in granting Respondents’ motion to 
dismiss because it severely undermined the legislative intent of 

the Securities Acts.  

The Petitioners have standing under Section 11 because the statute has been 

interpreted to establish damages for purchasers of untraceable shares brought 

pursuant to a defective registration statement. The legislative history of the 

Securities Acts clarifies that “[t]he focus of the [Securities] Act is on the capital 

market of the enterprise system: the sale of securities to raise capital for profit-

making purposes . . ., and the need for regulation to prevent fraud and protect 

the interest of investors.” United Hous. Found, Inc. v. Forman, 421 U.S. 837, 849 

(1975). Thus, “the important purpose of the federal securities statutes was to 

rectify perceived deficiencies in the available common-law protections by 

establishing higher standards of conduct in the securities industry.” See SEC v. 

Capital Gains Research Bureau, Inc., 375 U.S. 180, 186 (1963). 
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The statute’s legislative history provides support that Section 11 can be 

interpreted to protect purchasers who cannot trace their shares to the 

misleading registration statement. Barnes v. Osofsky, 373 F.2d 269, 273 (2d Cir. 

1967). In Barnes v. Osofsky, purchasers of the shares filed a class action under 

Section 11, claiming that Appellees knowingly published registration statements 

containing untrue statements and omissions. Id. at 270. The District Court 

limited purchasers of untraceable shares from bringing forth their claim. Id. at 

271. On appeal, given the difficulty in issuing shares in a direct listing at the 

same time as an IPO, the court compared the narrow reading of Section 11—

“acquiring a security issued pursuant to the registration statement”—to a 

broader reading—“acquiring a security of the same nature as that issued 

pursuant to the registration statement.” Id. Though the court adopted the 

statute’s narrow reading, it noted that adopting the broader reading would not 

be “such a violent departure from the words [of the Securities Act] [...] if there 

was a good reason to do so.”3 Id. In fact, the legislative history contained the 

language, “every person acquiring any securities specified in such statements,” 

and “any person acquiring any securities to which such statement relates.” Id. 

(citing S. 875, 73d Cong. § 9 (1st Sess. 1933); H.R. 4314, 73d Cong. § 9 (1st 

Sess. 1933)). Therefore, this Court should apply the broad reading of Section 11 

under these special circumstances. Id. 

 
3 Judge Friendly, gave particular weight to Judge Frank, a leading member of the SEC in its 
early days, and his dictum in Fischman v. Raytheon Mfg. Co. , 188 F.2d 783, 786 (2d Cir. 1951) 
(noting that a Section 11 claim “may be maintained only by one who comes within a narrow 
class of persons, i.e. those who purchase securities that are the direct subject of the 
prospectus and the registration statement.”). 

https://casetext.com/case/fischman-v-raytheon-mfg-co#p786
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In this case, the Court should find that Petitioners have standing under 

Section 11 because doing so aligns with the statute’s legislative intent and 

purpose. Unlike Barnes where the shares were sold during a traditional offering 

that was subject to a lock-up period, the Petitioners purchased the shares only 

four days after trading begun. Given the proximity between the initial trading 

and the Petitioners’ purchase of the shares, it is more than likely that the 

untraceable shares are of the same nature as the traceable shares sold in the 

direct listing. Therefore, this Court should turn to the broad statutory 

interpretation of Section 11 to extend the availability of the statute to purchasers 

of untraceable shares. 

II. This Court should affirm the District Court’s decision because the 
facts provided in the record plausibly demonstrate that Respondent 

Thatcher is liable under Section 11 as a statutory underwriter. 

Regarding the second issue, the Circuit Court erred in reversing the 

District Court’s decision because the record facts show that Respondent 

Thatcher’s role as a financial advisor in Respondent Horizons’ direct listing 

transaction rises to the level of a statutory underwriter, as defined in Section 

2(a)(11) of the Securities Act. As mentioned, Section 11 provides for strict liability 

against those who participate in the registration statement process. In re Lehman 

Bros., 650 F.3d at 175. Particularly, Congress enumerated five defendants that 

are subject to liability when an effective registration statement contains material 

misstatements and omissions: (1) registration statement signatories; (2) issuers; 

(3) directors; (4) accounts and other professionals who prepare or certify reports 

or valuations used for a registration statement; and (5) underwriters of the 
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security at issue. U.S.C. § 77k(a)(1)-(5); Herman & MacLean v. Huddleston, 459 

U.S. at 381-82; In re Lehman Bros., 650 F.3d at 175.  

The definition of underwriter is set forth in Section 2(11) of the Securities 

Act and encompasses more than traditional underwriters. U.S.C. § 77b(a)(11). 

Section (2)(a)(11) of the Securities Act, defines an underwriter as: 

[A]ny person who has purchased from an issuer with a view to, or offers or sells 
for an issuer in connection with, the distribution of any security, or participates 
or has a direct or indirect participation in any such undertaking, or participates 
or has a participation in the direct or indirect underwriting of any such 
undertaking.  
 

Id. Although Respondent Thatcher asserts that it is not an underwriter 

under the statute, the statutory definition is broad and, as discussed below, 

courts vary in their interpretations. See, e.g., SEC v. Platform Wireless Int’l Corp., 

617 F.3d 1072, 1086 (9th Cir. 2010) (saying that “[t]he definition of ‘underwriter’ 

in the Securities is expansive.”).  

To prove that the Respondent is subject to underwriter liability under the 

Securities Act we must begin with the text of the statute itself. See BedRoc Ltd. 

v. United States, 541 U.S. 176, 183 (2004). See also Pinter v. Dahl, 486 U.S. 622, 

641 (1988) (interpreting the word “seller” in § 12(l) of the Securities Act by 

“look[ing] first at the language of § 12(l).”). Distinguishably, the three types of 

underwriters are any person who (1) has purchased any security from an issuer 

with a view to distribute; (2) offers or sells for an issuer in connection with the 

distribution of a security; and (3) participates, either directly or indirectly, in any 

such undertaking. Id. (emphasis added). Further, this Court considers substance 

over form to establish the meaning and scope of terms in securities law issues. 

See, e.g., Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (saying that “in 
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searching for the meaning and scope of [a word] in the [Securities] Act, form 

should be disregarded for substance and the emphasis should be on economic 

reality.”). When applying Section 2(11)’s definition of underwriter to the instant 

case, it is apparent that Respondent Thatcher’s role did not include the purchase 

of Respondent Horizons securities. The facts show that latter two types of 

statutory underwriter apply to Respondent Thatcher’s role as financial advisor 

in Respondent Horizons’ direct listing.  

Based on the plain language of the statute, legal precedent, and the 

legislative history of the Securities Act, this Court should affirm the District 

Court’s decision because when considering substance over form of Respondent 

Thatcher’s role in Respondent Horizons direct listing transaction, Respondent 

Thatcher qualifies a statutory underwriter. When taking the facts as true and 

viewing them in the light most favorable to the Petitioners, Respondent 

Thatcher’s part in the direct listing is substantially similar to the activities an 

investment bank conducts in an initial public offering. The sections below will 

show that Respondent Thatcher offered Respondent Horizons’ securities in 

connection with their distribution in the direct listing transaction, and 

Respondent Thatcher participated in the offer of Respondent Horizons’ 

securities.   

A. The District Court is correct in its decision to reject 
Respondents’ motion to dismiss because Respondent Thatcher 

offered Respondent Horizons securities for sale in the direct 
listing transaction. 

Under Section 2(a)(11), the second category of underwriter includes any 

person who offers for an issuer in connection with the distribution of securities. 

U.S.C. § 77b(a)(11). This group of underwriters ultimately refers to any person 
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who solicits an exchange of securities on behalf of an issuer. SEC v. Chinese 

Consol. Benevolent Ass’n, 120 F.2d 738, 740 (2d Cir. 1941). If a court finds that 

a party “engaged in steps necessary to the distribution of securit[ies],” that party 

should be subject to Section 11 underwriter liability. SEC v. Kern, 425 F.3d 143, 

152 (2d Cir. 2005); Chinese Consol. Benevolent Ass’n, 120 F.2d at 741. The 

distribution of securities entails “the entire process by which in the course of 

[securities offerings] the securities [are] dispersed and ultimately come[] to rest 

in the hands of the investing public.” Kern, 425 F.3d at 152 (emphasis added). 

Parties that play an essential role in the actual distribution of securities can 

qualify as underwriters. Id.  

Courts have examined entities with roles similar to Respondent Thatcher’s 

role in Respondent Horizons direct listing transaction and found them to be 

underwriters. Chinese Consol. Benevolent Ass’n, 120 F.2d at 741. For example, 

in Chinese Consolidated, the issue dealt with whether a benevolent organization 

that promoted the sale of Chinese government bonds qualified as a statutory 

underwriter when it marketed the Chinese securities to American investors 

through meetings and newspaper advertisements sent in the mail. Id. at 739-40. 

The organization gave the funds that it collected for the securities to the issuer 

in exchange for the bonds and distributed the bonds to the purchasers. Id. at 

739. The organization did not have a contractual relationship with the Chinese 

government and did not receive compensation for its activities. Id. The court 

decided that the organization qualified as a statutory underwriter because it read 

the text of the statute as “continual solicitations” that “would result in a 

distribution of securities.” Id. at 741. The court reasoned the organization 
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initiated a series of events that “culminated in a distribution.” Id. The court’s 

interpretation in Chinese Consolidated is used by many courts today, making it 

a case on point to apply to Respondent Thatcher’s role as a financial advisor in 

Respondent Horizons’ direct listing transaction. See, e.g., Kern, 425 F.3d at 152.  

In this case, the court’s reasoning in Chinese Consolidated supports the 

Petitioners’ claim that Respondent Thatcher is liable as a statutory underwriter 

under Section 11 because, as a financial advisor, the Respondent Thatcher was 

necessary and essential to the distribution of Horizons securities. First, contrary 

to Chinese Consolidated, where the respondents did not have a contractual 

relationship with the issuer but were still found to be liable as an underwriter 

under Section 11, Respondent Thatcher was explicitly hired to conduct due 

diligence, draft the Resale Registration Statement, including the prospectus and 

education materials for prospective investors, all of which are typical and crucial 

parts to a company’s public offering of its securities. See Benjamin J. Nickerson, 

The Underlying Underwriter: An Analysis of the Spotify Direct Listing, 86 U. Chi. 

L. Rev, 985 (2019) (saying that “[t]he registration statement is the vehicle through 

which the SEC enforces its disclosure regime and accordingly holds the drafting 

parties liable.”). The contractual services provided by Respondent Thatcher to 

effect Respondent Horizons’ direct listing meet the requirements of a Section 11 

underwriter because, albeit in a unique format, Respondent Thatcher 

participated in several activities that successfully solicited the exchange of 

Respondent Horizons’ securities in its direct listing. 

Second, although Respondent Thatcher did not engage in the typical road 

show to gauge investors’ interest, like in an IPO, Respondent Thatcher was hired 
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to draft the marketing materials used at Respondent Horizons’ Investors Day. In 

fact, the SEC has treated an Investor Day with several similarities to Respondent 

Horizons’ Investor Day as a statutory road show. See Spotify Technology S.A., 

2018 WL 1531993, *6 (March 23, 2018) (“saying that “The Investor Day 

presentation will be treated . . . as a ‘road show’ for purposes of . . . the Securities 

Act.”). Like a road show, Investors Day was used to familiarize potential investors 

with Respondent Horizons, and to pique the interests of investors to buy 

Respondent Horizons securities in its direct listing. Respondent Horizons 

showcased the investor education presentations and other content at Investors 

Day that Respondent Thatcher prepared. Based on the SEC’s position in 

Spotify’s similarly held Investors Day and the significant role of Respondent 

Thatcher in preparing the presentation materials that continually solicited the 

distribution of Respondent Horizons’ securities, i.e., broadcasted over the world 

wide web with nearly 8,000 individual attendees, the Investor Day is a roadshow 

in which Respondent Thatcher acted as a statutory underwriter.  

Lastly, and still related to Respondent Horizons’ Investor Day, Respondent 

Thatcher’s role in Respondent Horizons’ Investor Day fairly meets the “continual 

solicitation” standard under Chinese Consolidated. Whereas the organization in 

Chinese Consolidated posted in newspapers and other advertisements to offer 

the Chinese government’s securities, Respondent Thatcher continually solicited 

sales of Respondent Horizons’ securities in the direct listing transaction because, 

as previously mentioned, the Investor Day presentation materials prepared by 

Respondent Thatcher was streamed over the internet to anyone with internet or 

an interest to join and notably attended by thousands of people. Further, the 
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dissent in Chinese Consolidated poses a reading that under Section 2(a)(11), “a 

single solicitation of an offer to buy would be equal[] with the language [of the 

statute].” Chinese Consol. Benevolent Ass’n, 120 F.2d at 742 (Swan, J., 

dissenting) (emphasis added). 

Given the substance of Respondent Thatcher’s duties as a financial 

advisor to perform the requisite due diligence and to prepare solicitation 

materials for Investors Day, Respondent Thatcher justifiably meets the standard 

of a statutory underwriter liable under Section 11. As shown above and provided 

in further detail below, Respondent Thatcher engaged in necessary steps, 

throughout the entire process of Respondent Horizons’ direct listing, that 

effectively resulted in the distribution of Respondent Horizons’ securities into the 

hands of investors. First, they helped perform due diligence. Second, they 

prepared the investor education materials. Third, they prepared the Resale 

Registration Statement. Fourth, they determined the opening price of 

Respondent Horizons’ stock to the market. Given this, this Court should find 

that Respondent Thatcher satisfies the second category of an underwriter under 

2(a)(11). Furthermore, this Court should affirm the District Court’s decision 

because Respondent Thatcher participated in the distribution of Respondent 

Horizons securities. 

 

B. The District Court correctly dismissed Respondent Thatcher’s motion 
to dismiss because Respondent Thatcher participated in distributing 

Horizons securities in the direct listing transaction. 

Next, the third category of statutory underwriter relates to any party who 

participates or has direct or indirect participation in the purchase, offer or sale of 
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securities. § 77(b)(a)(11); Harden v. Raffensperger, Hughes & Co., 6 F.3d 1392, 

1400 (7th Cir. 1995) (emphasis added). Ultimately, the application of the statute 

relies on the right interpretation of “participates.” Courts have different methods 

of defining the terms and phrases. In fact, the Second and Seventh Circuits are 

split over the proper interpretation of the statute. See In re Lehman Bros., 650 

F.3d at 182 (taking a narrow approach to reading the statute by considering 

whether the party itself engaged in distribution). But see Harden, 63 F.3d at 

1400-01 (interpreting participates broadly to mean that the party engages in 

actions necessary to the distribution) (citing SEC v. Holschuh, 694 F.2d 130, 138 

(7th Cir. 1982) (emphasis added). See also SEC v. Platforms Wireless Int’l Corp., 

617 F.3d at 1086 (taking a similarly broad approach interpreting the underwriter 

definition to include “[a]ny intermediary between the issuer and the investor that 

is an essential cog in the distribution process.”). 

The Supreme Court has taken a broad reading of the term. See Pinter v. 

Dahl, 486 U.S. 650 n. 26 (saying that one who participates, or “takes part in,” a 

securities sales transaction is subject to liability under Section 11). In the case 

at hand, using either a narrow or broad interpretation, the record supports the 

finding that Respondent Thatcher is a statutory underwriter that is subject to 

Section 11 liability because Respondent Thatcher’s activities were necessary to 

the execution of the direct listing.  

Even if a party does not promote the offering or sell any shares in the 

offering, it may be defined as an underwriter. Harden, 65 F.3d at 1403. In 

Harden, Firstmark Corporation, a financial services company issued notes 

through its subsidiary. Harden, 65 F.3d at 1394-95. As required by industry 
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rules, Firstmark was required to hire a “qualified independent underwriter” to 

perform due diligence on its registration statement and to recommend a 

minimum yield for the debt offering. Id. at 1395. The defendant argued it was 

not liable because it did not have financial stake in the transaction. Id. at 1403. 

However, the court rejected the defendant’s argument, holding that the 

defendant was a statutory underwriter because it had participated in the 

distribution and that its actions were necessary to the distribution. Id. The court 

additionally reasoned that the defendant’s assumption of liability was an 

important factor to maintain investor confidence. Id. With this, Harden supports 

attaching underwriter status to the Respondent Thatcher as the financial advisor 

in the Respondent Horizons direct listing. 

In the instant case, Respondent Thatcher’s role as financial advisor was 

necessary to the direct listing because without Respondent Thatcher, 

Respondent Horizons would not have been able to sell its stock on the NYSE. 

The SEC requires the registration of non-exempt sales of shares by filing the 

Resale Registration Statement to the SEC before the shares become available for 

trading. As discussed in Section II.A, the registration statement is the SEC’s 

enforcement mechanism to ensure that the Resale Registration Statement 

disclosures are complete and accurate.  

Analogous to the agent in Harden, Respondent Thatcher performed due 

diligence and played an important part in preparing the Resale Registration 

Statement. See, e.g., In re Activism Sec. Litig., 621 F. Supp. 415, 424 (N.D. Cal. 

1985) (saying that “underwriters who participate in the preparation of the 

registration statement are liable [under Section 11].”) (emphasis added). As 
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stated above, given Respondent Thatcher’s multiple activities across the entire 

process of the offering, attaching underwriter liability to Respondent Thatcher is 

justifiable and consistent with Section 11’s purpose to hold parties liable for 

material misstatements and omissions in registration statements. 

Moreover, Respondent Thatcher was essential to the Respondent Horizons 

shares offering because it participated in setting the initial offering price of 

Respondent Horizons’ shares. Respondent Thatcher had a direct role as a trusted 

advisor to the DMM in establishing the Respondent Horizons share price, similar 

to an investment firm’s book-building function in an IPO. In fact, the SEC has 

made a direct comparison between financial advisors in a direct listing and 

traditional underwriters in an IPO. See generally Securities and Exchange 

Commission Release No. 34-82627, 83 Fed Reg 5650, 5652 (Feb. 2, 2010) 

(stating that the NYSE Designated Market Maker requirement to consult with a 

financial advisor “is based in part on [the Nasdaq Rule] which requires that a 

new listing . . . that is not an IPO have a financial advisor willing to perform the 

functions performed by an underwriter in connection with pricing . . . .”) 

(emphasis added).  

Respondent Thatcher worked closely with the DMM, as its only point of 

contact to affect a trade opening and gave input to the DMM about Respondent 

Horizons’ ownership, pre-listing selling, and buying interest and other factors 

that would have been unbeknownst to the DMM without Respondent Thatcher’s 

involvement. Given the DMM’s reliance on Respondent Thatcher’s market 

awareness and presumable knowledge of potential investors which, along with 
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the SEC’s interpretation that financial advisors function as underwriters in 

similar listings, underwriter liability should attach to Respondent Thatcher.  

 

Conclusion 

For the foregoing reasons, this Court should affirm the District Court’s 

decision that rejected Respondents’ motions to dismiss the Petitioners’ claims.  

 

Respectfully submitted, 
_______________________/s/ 

 
Team P07 

Counsel of Record for Petitioner 
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